


JOHN SUND, REPRESENTATIVE
2504 2nd Avenue
Ketchikan, Alaska 99901
(907) 225-5552

While in Juneau
February 17, 1987 P. O. Box V
Juneau, Alaska 99811
(907) 465-4919

MEMORANDUM
TO: House Judiciary Committee
FROM: Representative John Sund

RE: HB70 "An Act relating to the State Medical Board; and
amending Rule 504(d) of the Alaska Rules of Evidence."

According to Chairperson Tom Conley, the State Medical Board
is failing to carry out its statutory assigned functions and
thus failing in part to detect and weed out incompetent and
impaired practice. Due to inadequate funding the Board cannot
carry out investigations, perform day to day administrative
functions, meet with statutory required regularity, cooperate
effectively with national regulatory groups, etc.

The Board further lacks sufficiently strong statutory powers
vis a vis access to information from hospitals and authority
oyer 1its non membership to carry out supervision effectively
(in terms of assuring competence and the detection of
impairment and illegal or unethical practice).

HB70 addresses these issues and makes a few minor housekeeping
changes as requested by the State Medical Board.
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MEMORANDUM February 17, 1987

SUBJECT: Sectional analysis of HB 70, relating to the
State Medical Board

TO: Representative John Sund

FROM: Edward H. Hein

Legislative Counsel

Section 1 requires that the amount of fees collected by the.
state tor medical licenses, permits, and applications during
the previous calendar year shall be allocated by the Depart—
ment of Commerce and Economic Development for the following
fiscal year to the division of occupational licensing to be
used for services provided to or on behalf of the State
Medical Board.

Sec. 2 requires that applicants for medical license examina—
tions submit their applications to the State Medical Board
120 days before the examination date, rather than 40 days
before the examination date.

Sec. 3 eliminates oral examinations for licenses to practice
medicine or osteopathy.

Sec. 4 rewrites the statute relating to inactive medical
licenses. Current law requires that a licensee must reside
outside the state in order to obtain an inactive license.

As rewritten, a licensee™s residence would be 1irrelevant.
The only criterion would be whether the licensee practices
in the state. If the licensee does practice 1i the state, no
matter how infrequently, the licensee must hold an active
license.

Sec. 5 amends the statute relating to disciplinary sanctions
by allowing the board to impose a civil fine of $10,000 or

less if the board finds that a licensee has committed an act
set out in AS 08.64.326(a). These acts are: (1) securing a
license through deceit, fraud, or intentional misrepresenta-
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tion; (2) engaging in deceit, fraud, or intentional misrep—
resentation while providing professional services or engaging
in professional activities; (3) advertising professional
services in a false or misleading manner; (4) having been
convicted of a felony or other crime substantially related

to the licensee"s qualifications, functions, or duties, or a
crime involving unlawful procurement, sale, prescription, or
dispensing of drugs; (56) having procured, sold, prescribed

or dispensed drugs in violation of law; (6) intentionally or
negligently permitting the performance of patient care by
persons under the licensee®s supervision that does not con—
form to minimum professional standards, even if the patient
was not injured; (7) failing to comply with the provisions

of AS 08.64, or a regulation or order of the board; (8) dem—
onstrating professional incompetence, gross negligence, or
repeated negligent conduct, or addiction to drugs, or unfit—
ness because of physical or mental disability; (9) engaging
in unprofessional, lewd, or immoral conduct while serving a
patient; (IP? performing an abortion (A) without a license;
or (B) outside of a hospital or other facility approved by
the Department of Health and Social Services or a federal”
hospital; or (C) on an unmarried minor without consent of

the minor®s parent or guardian; or (D) on a woman who has

not been in the state for at least 30 days before the
abortion; (11) violating any ethical code regulation adopted
by the board; (12) denying care or treatment to a patient or
person seeking treatment solely because the patient or per—
son fails or refuses to agree to arbitrate under AS 09.55.535(a);
or (13) having had a medical license or certificate suspended
or revoked in anotner state, U.S. territory, or Canadian
province, unless the suspension or revocation was for failure
to pay fees.

Sec. 6 adds to current law a requirement that a hospital

that places a consultation requirement on, revokes, sSus—
pends, or conditions a licensee"s hospital privileges (as
well as restrict, Ig or refusing to grant hospital privi—
leges) report that fact to the board and explain the reasons
for the action. This report 1is required even if the licensee
voluntarily agrees to the action. A report is not required
if the only reason for the hospital®s action was the
licensee®"s failure to complete hospital records on time or
failure to attend staff or committee meetings.

Sec. 7 clarifies that the reasonable cause necessary to
authorize the board®"s appointment of three physicians to
examine a licensee is "reasonable cause to believe that a
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practitioner 1is a danger to the health or welfare of the
public or the practitioner®s patients™. This section also
specifically authorizes the board to suspend the licensee"s
license before appointing the committee or before receiving
the committee®s report.

Sec. 8 adds two new subsections to the reporting law,

AS 08.64.336. Subsection (e) provides immunity from civil
and criminal Uliability for submitting a report or partic—
ipating in an investigation of a licensee in good faith.
Subsection (f) provides that the confidentiality of the
physician-patient relationship and the psychotherapist-
patient relationship is not grounds for refusing to submit a
report, nor 1is the fact that the matter that is required to
be reported was the subject of a meeting that was exempt
from the public meeting law.

Sec. 9 adds two new statutes. AS 08.64.337 gives the
medical board subpoena power and the power to administer
oaths for purposes of an investigation of a licensee.

AS 08.64.338 allows the board to order medical and psychia—
tric exams of a licensee under investigation by the board.
The exams are at board expense, and may include tests
requested by the examining physician.

Sec. 10 amends the Alaska Rule of Evidence pertaining to the
physician-patient and psychotherapist-patient testimonial
privilege. The amendment provides that a report submitted
to the medical board under AS 08.64.336, and matters
reasonably raised by the report, are not covered by the
privilege in judicial proceedings.

Sec. 11 repeals provisions relating to license examinations
to reflect the board"s current examining practices.
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?HB 70: "An Act relating to the State Medical Board; and amending
Rule 504(d) of the Alaska Rules of Evidence.*

ﬁ?}f Wl
"e Section 1: proposes amending AS 08.01.065 by requiring the depart—
ment to allocate an amount equal to the fees collected during the

previous year to be used on behalf of the State Medical Board by the

Division of Occupational Licensing.

Currently, all licensing fees collected are deposited directly into
the general fund. By law, medical licenses are renewed on a quad—
rennial basis, therefore, generating large sums of revenue every
fourth year. While the average annual revenue generated through
licensing fees exceeds the board"s budget in a given fiscal year,
licensing fees generated each fiscal year other than the renewal
year account only for 20% of the average revenues. The department
would not support this proposal since an allocation to the State
Medical Board based on the amount equal to the fees collected in the
previous year would need to be supplemented by general funds or
licensing fees generated by other licensed occupations.

Instead, the department would recommenc <&nding AS 08.01.065 by
adding the new subsection to read:

"(e) The Division of Occupational Licensing shall allocate
funding for licensed occupations under AS 08.01 based to the
extent possible upon the average amount of fees collected for
applications, licenses and permits in the previous two fiscal
years."

In addition, Section 5 of AS 08.01.100 should be amended to read:

"(a) [EXCEPT AS OTHERWISE PROVIDED IN THIS TITLE] licenses
" must [SHALL] be renewed biennially on the dates set by the
department with the approval of the respective board."”

These two statutory changes would enable the division to renew all
licenses every two years and budget for all occupations based on the
amount of fees collected by the division. Fees could be more easily
adjusted to ensure operating costs of the licensing boards were
covered in accordance with AS 08.01.065(c).-

¢Section 2: proposes amending AS 08.64.210(b) by changing the
number of days which an application must be submitted prior to the
examination date from 40 to 120.

The examination administered to medical applicants is a national
exam for which filing dates are set on a national level. Because
the filing date can be changed by the national federation of state
licensing board the department recommends that the filing date be
established 1in regulations instead of statutes. This will allow the
board to amend the application filing deadline according to national
requirements. The. department offers the following change:



"(b) The application for examination shall be submitted to the
board in accordance with the application date estfblished by
regulation LAT LEAST 40 DAYS BEFORE THE EXAMINATION DATE]."

Section 3: proposes amending AS 08.64.220(a) to eliminate che oral
examination requirement. The department supports this proposal
since oral examinations are more subjective in nature and more
difficult to defend when examination results are appealed.

Section 4: clarifies that any licensee who practices medicine in
the State of Alaska must possess an active license. The department
supports this proposed clarification.

*Section 5: grants the board the authority tc impose a civil fine
of not more than $10,000.

¢Section 6: adds reporting requirements for physicians and hos—
pitals when a hospital places a consultation requirement on,
revokes, suspends or conditions the privileges of a licensee.

*Section 7: authorizes the board to summarily suspend a license if
the board has reason to believe that the licensee poses a danger to
the health or welfare of the public or the licensee"s patients.

¢Section 8: grants immunity from civil liability for a physician,
hospital or hospital committee who complies with reporting require—
ments of the State Medical Board.

¢Section 9: grants the board subpoena powers to secure books,
papers and records of a person who the board believes has informa—
tion relevant to an investigation. The section also grants the
board authority to order a licensee to submit to a medical or psy-—
chiatric examination at the expense of the board.

The department supports Sections 5, 6, 7, 8 and 9 since these pro—
posals would increase the medical board"s power to enforce their
licensing statutes.

In summary, the department supports all sections of HB 70 except
Section 1 whic® we would support if amended as proposed by the
department.

7 ~Anthony Smith, Commissloner
leparfment of Commerce & Economic
Development
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transferred, nor shall the public credit be used, ex-
cept for a public purpose.

SECTION 7. The proceeds of any state tax or
license shall not be dedicated to any special pur-
pose, except as provided in section 15 of this
article or when required by the federal government
for state participation in federal programs. This
provision shall not prohibit the continuance of any
dedication for special purposes existing upon the
date of ratification of this section by the people
of Alaska.

(The emcndinenl (u Ihli lecllon wai apptuved by the voteti oi
the Hate November 2. 1B76 and became effective February 21,
1077. Thli amendment inserted "as provided in section IS of this
article or" in the first sentence.)

SECTION 8. No stale debt shall be contracted unless
authorized by law for capital improvements or unless
authorized by law for housing loans for veterans, and
ratified by a majority of the qualified voters of the State
who vote on the question. The State may, as provided
by law and without ratification, contract debt for the
purpose of repelling invasion, suppressing insurrection,
defending the Stale in war, meeting natural disasters, or
redeeming indebtedness outstanding at the lime (his
constitution becomes effective. [Amendment approved
November 2, 182

bffed of amendments. - The umendmem approved November 2,
1982, inserted "or unless authorized by law for housing loans for
vcicrans" in the first sentence.

SECTION 9. No debt shall be contracted by any
political subdivision of the State, unless authorized
for capital improvements by its governing body
and ratified by a majority vote of those qualified
to vote and voting on the question.

SECTION 10. The State and its political subdivi-
sions may borrow money to meet appropriations
for uny fiscal year in anticipation of the collection
of the revenues for that year, hut all debt so con-
tracted shall be paid before the end of the next
fiscal year.
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SECTION 11. The restrictions on contracting
debt do not apply to debt incurred through the
issuance of revenue bonds by a public enterprise or
public corporation of the State or a political sub-
division, when the only security is the revenues of
the enterprise or corporation. The restrictions do
not apply to indebtedness to be paid from special
assessments on the benefited property, nor do they
apply to refunding indebtedness of the State or its
political subdivisions.

SECTION 12. The governor shall submit to the
legislature, at a time fixed by law, a budget for the
next fiscal year setting forth all proposed expendi-
tures and anticipated income of all departments,
offices, and agencies of the State. The governor, at
the same time, shall submit a general appropriation
bill to authorize the proposed expenditures, and a
bill or bills covering recommendations in the bud-
get for new or additional revenues.

SECTION 13. No money shall be withdrawn
from the treiisury except in accordance with appro-
priations made by law. No obligation for the pay-
ment of money shall be incurred except as autho-
rized by law. Unobligated appropriations outstand-
ing at the end of the period of time specified by
law shall be void.

SECTION 14. The legislature shall appoint an
auditor to serve at its pleasure. He shull be a certifi-
ed public accountant. The auditor shall conduct
post audits as prescribed by law and shall report
to the legislature and to the governor.

SECTION 15. At least twenty-five per cent of
all mineral lease rentals, royalties, royalty sale
proceeds, federal mineral revenue sharing pay-
ments und bonuses received by the State shall be
placed in a permanent fund, the principal of which
shall be used only for those income-producing
investments specifically desié:;nated by law as
eligible for permanent fund investments. All

33
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TO:

FROM:

DATE:
SUBJ:

MEMO

Representative John Sand

T.L. Conley, Chairperson, State Medical Board
December03, 1986

Revisions to AS 08.64

The Problem:

1) The State Medical Board is failing to carry out its statutory assigned functions and
thus failing in part to detect and weed out incompetent and impaired practice due to
inadequate funding to carry out investigations, perform day to day administrative
functions, meet with statutory required regularity, cooperate effectively with national
r%egulatory groups, etc.

2) The State Medical Board further lacks sufficiently strong statutory powers vis a vis
access to information from hospitals and authority over its own membership to carry out
supervision effectively (in terms of assuring competence and the detection of impairment
and illegal or unethical practice).

3) The need for minor housekeeping changes.

Proposed Remedy:

Note:

1) Revisions #1, 2,3, 7, 9, and 10 to AS 08.64 address this deficiency and set the State
Medical Board up as a state instr. mentality capable of setting and collecting fees at
whatever level is necessary to accomplish the statutory task. This will permit the board
to hire the necessary investigative and administrative personnel to caiTy out its functions,
hold regular meetings, investigate infractions, etc. By requiring the board to contract for
these services through the Division of Occupational Licensing, efficiency and economy
is maintained. It is stressed that the entire economic burden for this will be carried by the
regulated group and not become a burden on the general population.

2) Revisions 11, 12, 13, and 14 expand the powers of the bo.’rd to require cooperation
from hospitals and hospital committees, block loopholes in the existing statute and
provide the board with expanded investigative tools by affording it the right to command
appearance and order examinations. Note that to ease compliance in the case of
hospitals, immunity from civil liability is offered.

3) Revisions 4,5,6, and 8 are of a housekeeping nature.

This is presented as an outline only. Doubtless careful scrutiny of the whole chapter
would yield other sections in need of revision to comply with these general guidelines.
Additionally the impact on other statutory cognates would require evaluation. | would
mention one of concern, namely the need to consider imposition of a penalty on hospitals
failing to comply with 08.64.336.



Revise 08.64.010 to read: Creation and membership of State Medical Board.
There is created an executive instrumentality of the state known as the Alaska
State Medical Licensing Board, referred to in this chapter as the State Medical
Board. The State Medical Board shall have a common sea shall, after scrutiny
oLaualifications. issue licenses to physicians, osteopaths and podiatrists, and
permits to paramedics and physician assistants: shall investigate infractions of
roles and statues, particularly as the/ relate to malpractice bv any members, new
applicants or those already licensed or permitted of the regulated groups and on
findings of deficiencies take corrective action jo to and including refusal of
licenses or permits to applicants or revocation of previously issued licenses or
permits,...Further the Stalfi-Me.dicalB.pard. shall radfiw-Szxsislinaisqu!atiQns-aQd
shall propose and adopt such new regulations as shall be necessary from time to
time to ensure that oualitv medical care be readily and efficiently available to me
QQaltlatio n. The State .Medical Board shall also advise the Legislature on
necessary change of statutes to ensure these ends.

A.s.an instrumentality of the state, the State medical Board shall be empowered to
mSelLand-CQilect fees, disburse funds, enter into contracts, hire administrative and
investigative personnel and hold, encumber and dispose of real and personal
property. As_an executivejnstrumentalitv. under legislative oversight, it shall
enterjnto a contract with the Division of Occupational Licensure. Department of
Commerce and Economic Development for administrative support, the collection
and-disbursem.ent of fees, .personnel management of board employees, the
prgparation_of budgets and annual rer :ms. and other dav to dav matters
supportive of board function.

Ihg-Slale_Medica) Board shall consist of five physicians licenseo in the state and
residing in as. many separate geographical areas of the state as possible, and
lwo.Dersons_with no direct financial interest in the health care industry. These
members shall be appointed the governor with legislative confirmation.

Comment: This is the pivotal revision from which most of the rest follows. It is an
idea derived from AS 08.08 the Alaska Integrated Bar Act and arises from the
observation that the State Bar is effective in imposing discipline among its
members as it has access to the necessary funds and is invested with sufficient
authority to carry out its tasks albeit indirectly through the authority of the
Supreme Court.

There are some differences of course. In the case of the State Bar the
administrative machinery resides with the Bar Association while the power to
impose sanctions vests (officially) with the Supreme Court. It is clear of course
that the Court generally just adds an imprimatur to that which is decided by the
State Bar. In the case of the State Medical Board the administrative machinery
would officially reside with the board but would effectively (by contract) be run by
the Division of Occupation Licensing, while the authority to impose discipline
would both officially and in actuality remain with the board as it does now.

As things now stand the State Medical Board is languishing in ineffectiveness
with inadequate funds to carry out its statutory function}. It is clear, in
consultation with the State Medical Association, that the will e> sts w4¢h the state's
physicians to make the medical board an effective instalment and to pay in fees
whatever it takes to accomplish this end.



The stumbling block is Chapter IX, Section 7 of the State Constitution which
prohibits the dedication of public funds to specific purposes. It would appear the
State Bar has found an effective way around the difficulty by its designation as an
instrumentality of the state. Acknowledging the lead of the State Bar in this area,
the State Medical Board in the proposed revision of AS 08.64.010 seeks to follow
suit.

The State Medical Board would of course have no objection to deriving its budget
from the general fund if such could be relied on for sustenance. It is however
clear that such is not possible. Several years ago in return for a verbal guarantee
to provide adequate funds for board function the board gave its support to a
significant increase in licensing fees only to have the agreement abrogated by
both] the legislature and the governor.

Recognizing its former naivetee in relying on verbal agreements and
understanding that access to monies from the general fund will vary from year to
year depending on political and financial forces beyond its (or perhaps anyones)
control the board seeks by this change to ensure its continuing effectiveness
while not burdening the laxpayer with the cost of its maintenance.

Revise 08.64.101 Duities.

3) Submit an annual report of its proceedings to the governor, [including a
statement of money received and disbursed] - add 6) Submit an annual budget to
the governor detailing administrative, travel, per diem, investigative, contractual
andJegal expenses and advisincLwhat-feeJevels.assessed against licensed and
permitted members regulated bv the State Medical Board will be required to
cover expenses and achieve a balanced budget.

Comment. An obvious corollary of AS 08.64.010.

Revise 08.64.110 Per diem and expenses. The members of the board are
entitled to per diem and expenses [authorized by law] at prevailing state rates.
These expenses shall be drawn from the State Medical Board's annual operating

budsisl

Comment: Necessitated by changes above as per diem and expenses will be
drawn from the budget not from general funds.

Revise 08.64.210(b) The application for examination shall be submitted to the
board at least [40] 120. days before the examination date.

Comment: 40 days is insufficient lead time for ordering exams. Currently an
application deadline of 120 days prior to exam is set by regulation [12AAC
40.015(b)] so, at present, statute and regulation are in conflict.

Revise 08.64.220 Contents of oxemination and grading (g) tho hoard shall maka
the examination written and [oral]... - delete oral.



Comment: We do not require oral examination at present as it can easily be
considered arbitrary and capricious and has been so considered in case law. It
iS not a necessary protection and its requirement could open the state to
unnecessary civil litigation and liability.

Delete 08.64.260(b), (c) and (d) 08.64.260(a) should remain uncnanged.

Comment: The exam now offered is the FLEX [Eederation of State Medical
Boards Licensure Exam], a standardized national exam, that as of 1985 is a two
part rather than a three part exam. Details of the comparison and application of
the two exams are tedious. After prolonged consideration the State Medical
Board promulgated regulations 12AAC 40.020(a-h) to cover the subject.
08.64.260(b)(c) and (d) are in conflict with these as they refer to the old
examination. They are applied in connection with the prior regulations under
12AAC 40.020 when considering examinees who took the FLEX prior to May 18,
1985. The three part FLEX is no longer available from the Federation of State
Medical Boards.

Revise AS 08.64.311 to read: "Licenses and permits will be renewed annually:
renewal dates mav b.e.staaaered depending on the time of first issuance.

Comment: Annual renewal will be required at least in the initial stages of the new
program till the board can determine actual costs. It may later be possible to
extend the licenses and permits to two pr three years as the board gains more
experience with actual costs. Staggering renewal dates will distribute the work
load and has precedent in the Division of Motor Vehicles, etc.

Revise 08.64.313: Inactive license. A licensee [residing outside Alaska] may
renew a license issued under this chapter as inactive. If the licensee practices
[intermittently] no matter how infrequently in Alaska, the licensee may not hold an
inactive license.

Comment: Present statute seems to discriminate against state residents. The
presumption of the present statute is understood but it would seem the rest of the
state codes work on the presumption of good faith unless the facts prove
otherwise so this statute should work in like fashion.

Revise 08.64.315 Fees. Fees will be imposed on a year to year basis in such
manngLas..to.raise sufficient revenue to permit a balanced budget. The fees will
be distributed on a capitation basis with the exception that the board shall be
given authority to reduce_or forgive the fees of no more than 3% of its regulated
membership on the basis_of demonstrated financial hardship.

Comment: The new program to function on a zero-based budgetary basis will
obviously have to adjust fees to cover expenses. The power to forgive or reduce
fees in a limited number of cases will permit the board to deal with legitimate
cases of hardship - the physician or other health care providers medically
incapacitated for a substantial portion of the year, provider working for limited
salary at a mission station, etc. It adds a grace note of humane concern to the
process.



10.

11.

12.

Revise 08.64.320 Disposition of fees. Eg.es.collected shall be deposited with the
Siats-Madis.alLBoaxt>

Comment: An obvious correllary of the foregoing. Other acceptable language
would be "...deposited with the Division of Occupational Licensing, State of
Alaska, for the sole use of the State Medical Board." But the proposed language
IS cleaner.

Revise 08.64.331(a) - delete present (7) and replace with new (7), to wit:
08.64.331(a)(7) impose a fine not to exceed S10.000: or fnew 8) impose one or

mfl_rjLQi_itiS-Sanctioos-sal-QULini1 HZ).Q.f_this subsection,

Comment: Though likely to be used by the board infrequently it is a useful tool to
have available especially in dealing with sociopaths. In such cases arranging for
the malefactor to in effect pay for board expenses incurred in pursuing the matter
seems both just and sensible. Collecting such fines in selected cases also
reduces the burden on the vast majority of licensees and permittees who would
cont'nue to practice competently and within the law even if the board were not to
exKt.

Revise 08.64.336(b) to read: A hospital that places a consultation requirement
upon, revokes, suspends, restricts, conditions, or refuses to grant hospital
privileges to a person licensed to practice medicine or surgery or osteopathy in
this state (because that person poses a danger to the public) shall report to the
board the name and address of the person and the reason for restricting,
revoking, suspending, conditioning or refusing to grant hospital privileges or for
placing upon the practitioner a consultation reouirement. This shall occur in all
cases except those instances where the sole and only cause for taking adversive
action_was. .failure of the practitioner to complete hospital records in a timely
manner or failure to attend staff or committee meetings. It shall also occur
wijie.ther.the. action taken, was agreed to .voluntarily bv the practitioner or not.

Revise 08.64.336(c) to read: Upon receipt of a repoii under (a) or (b) of this
section, the board shall investigate the matter and upon (a finding of reasonable
cause) a finding that reasonable cause exists to believe the practitioner mav
constitute a danger to the health and welfare of his/her own patients or the public.
may appoint a committee of three qualified physicians to examine the licensee
and report their findings to the board.

Add 08.64.336(e) to read: Nothing in this section shall preclude the board from
invoking the provisions of 08.64.331(c) if deemed necessary.

Add 08.64.336(f) to read: Immunity..A physician, hospital or.hospital commr.ae
(who), which, in good.faith-makes a report to the State Medical Board under this
section or (who) which participates in__board investigations or judicial
proceedings minted tn the submission of ronnrtc nnrfgr thic sgrtinn. 1c jmmnno

from anv civil or criminal liability which might otherwise be incurred or imposed.



13.

Add 08.64.336 (g) to read: Evidence not privileged. Neither the physician -
patient privilege nor tt e exclusion of a hospital staff, governing body or hospital
committee from compliance with Administrative Procedures Act Public Meetings
Section f44.62.310(dU4&5!1 shall be grounds for excusing the failure to submit a
mouked... 3DQ,rLuncfer this section or for excluding evidence presented to the
board or In a judicial proceeding arising wholly or partly out of the submission of
such a report.

Comment: We are finding that hospital administrators, staffs, and committees and
individual practitioners, fearful that a reported physician will initiate civil suit, have
tended to adopt a very narrow interpretation of what they are required to report.
They argue that either the action taken isn't restriction or refusal to grant
privileges (but rather a conditioning, consultation requirement, suspension or
revocation) or that the practitioner involved could be said (usually by liberal
interpretation) not to be endangering his/her patients or the public.

To obviate the problem we propose requiring all actions be reported except for
minor actions involving delinquent medical records or failure to attend meetings
(these actions tend to be automatic and a minor tool used by hospital staffs to
prod members into carrying out day to day functions). It creates more work for us
but give greater assurance that we will hear of problems. In general physicians
and hospital staffs suspect incipient problems before they come to public notice
so we need an effective way of tapping into the resource. To do so we need to
remove discretion from hospital staffs and thus insulate them from torts. The
additional protection offered by 08.64.336 (f & g) should further insulate those
who report and hopefully make them more willing to come forward - the idea is
drawn from the Child Protection Statute AS 47.17.

Given sovereign immunity (which should clearly apply in this situation), the state
does not take on the liability shed by the individual physiJan or hospital staff. AS
08.64.336(e) is added to block a potential loophole...if egregious misconduct is
involved , we don’t wish to be esstopped by a requirement to filter the matter
through an appointed committee, etc., with resultant delays, if the matter may
result in serious harm or death.

Add a new section 08.64.337 Power of the Board to Command Appearance. The
board,shall have the authority to require a licensee or permittee under its
jurisdiction to appear, .b.efore-thg board to answer .questions .about..his/her
licensure status, prohibited acts, allegations or impairment or incompetence or
other matters at the board's discretion. The requirement to appear shall be in
writing with assured service. The reason for the appearance shall be stated in
writing and shall be a oart of the permanent record. Where possible, the decision
IQ_require appearance will be voted on bv the whole board: between board
meetings, it shall be the responsibility of the chairperson, in consultation with the
Assistant Attorney General assigned to this function and with the concurrence in
writinQ-Of two.other board members, to determine that sufficient cause exists to
command appearance of a licensee or permittee.

Failure of a licensee or permittee to appear before th board whgp,commanded
to do so shall constitute grounds to impose diu: olinarv sanctions under

0fl.6*.326(a)(fll. and 08,6*.331.



Comment: We may use this once in five to ten years, but it should obviously be
available if someone decides to thumb his or her nose to the board. Curiously,
we have no authority to require anyone to appear at present or so the Attorney
General's office informs the board. Obviously, we aren't barbarians and we will,
of course, ask first, then try to persuade and only as a final recourse command.

Add a new section 08.64.338 Power of the Board to Command an Examination.
Ih9-bo.ard_shalLhavfl.the authority to require a licensee or permittee under its
iunsdicti-QPJo_submit-to a medical and/or psychiatric examination bv a physician
Qf _other_practitioner of the healing arts appointed bv the board to make such an
examination _at-board expense, and submit his/her findings to the board.
Submission of biological specimens advised bv the appointed examiner shall be
considered an intreoal part of the required examination.

The requirement to submit to an examination shall be in writing with assured
service. The, decision to require such an examination shall be bv vote of the
whole board_in_official session and shall be taken after consultation with the
Assistant. Attorney General assigned to the function to determine that sufficient
cause exists to command an examination.

Failure of a licensee or permittee to submit to an examination, in whole or in part,
when-commanded to do so s iall constitute grounds to impose disciplinary
sanctions under 08.6A32u(a)(8) and Q8.6A331.

Comment. From time to time in various ways the board becomes aware of
practitioners whj are medically or psychiatrically impaired or suffering from
substance abuse problems [or the board has strong reason to believe such is the
case on medical grounds]. Unless these practitioners are reported to the board
under 08.64.336 or come to public attention by harming someone we are
apparently (under present rules as interpreted by the AG's office) prevented from
effectively investigating the matter much less trying to intervene. The board, at its
last meeting, heard of three such cases and was effectively prevented from taking
any action. The power to order an examination, though less than an assurance
that we will be successful in these situations, may go a long way to either solving
individual problems or inducing "voluntary cooperation.”



ALASKA STATE MEDICAL BOARD

Department of Commerce & Economic Development
Division of Occupation Licensing
» inch D
Juneau, Alaska 99811

Noverbers, 1986

Dear Alaska Physician:

Greetings from a group you probably never wanted to hear from again after you got your license.
We are still here and we need your attention, your input, and unfortunately some of your hard earned
money.

The Medical Board, your watchdog on medical practice, is in rather serious trouble. As with other
state functions we hav- been seriously impacted by the recent state funding problems. Unlike other
state programs we have been in serious decline for a number of years proceeding these cuts and thus
with the recent additional funding cuts find ourselves rendered close to becoming functionless. The
problem is both one of actual funding and the method by which the state allocates funds.

At present licensing fees [the $600/4 years you pay for a license] go into the general fund. From
these and other funds the state allocates a budget to the Division of Occupational Licensing which
hires the pool of administrative personnel and investigators that run all 28 licensing boards authorized
by state law [these range from the State Boards of Nursing, Medicine, Pharmacy and Dentistry to the
Board of Barbers and Hairdressers]. No board is allocated a specific budget and it is clear that on
balance certain boards which generate significant income (such as Medicine) carry boards which do
not.

The situation is a complicated one b .t the upshot of the whole arrangement for the State Medical
Board is that we have been reduced to three meetings a yea.-, have the use of a half-time to three
quaner ime investigator and share a licensing secretary with several other boards. Investigations are
languishing, licensing in delayed, litigations involving demonstrated malnractice are on hold, etc.
Recently the *ivcstigator, stationed in Anchorage, was unable to travel to the Kenai Peninsula to
investigate a very serious charge of impairment due to lack of funds. The list goes on.

In meetings recently with the Alaska State Medical Association it was decided to try to confront the
problem directly. It was pointed out that in addition to the moral imperative to ensure adequate
licensing supervision that the present failure to do so was adversely impacting the malpractice crisis.
Those opposing tort reform consistently point to a failure to adequately supervise medicine and rein in
poor and impaired practice as a cause of the present problem. Sadly one has to concede that in Alaska
they have a strong case, not because the will is not there, nor because the means arc not in place in
theory, but because the function is not being funded.

With a new administration and a new legislature coming in now seems an ideal time to solve the
problem. The State Medical Board with the support and concurrence of the Alaska State MedicJ
Association is proposing that the State Medical Board be accorded a dedicated budget derived from
licensing fee receipts. This budget would need to be adequate to provide a full time investigator, a
full time licensing secretary and a full time executive director to supervise day to day functioning of
the board. Included also would be adequate support services, funds for uavci for die investigator,
adequate funding for the board to meet quarterly as required by law (something not presently
occurring), etc.
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We feel this can only be sold to the government if it is budgeted on a zero-based basis, i.e. that the
whole program re carried on generated fees. It will cost about $400,000 per annum which for an
adequate licensing function is not in anyway excessive but due to lack of economy of scale in a small
state (in terms of population) will necessarily cost the state's physicians significantly more than
would be the case in a larger jurisdiction. For the first year we would propose using the "fund
balance" remaining from the last $600/4 year renewal [the amount is $600 X 934 (active licenses)
plus $200 X 305 (inactive licenses) minus 50% for being two years into the four year cycle. The
total is approximately $300,000.] Needless to say we would be out of funds before the end of the
first year and thus your license, scheduled to expire 31 December 1988 would have to be renewed at
the end of the first year of the new program (i.e. on 31 December 1987). Subsequently licensing
would be annual and would be based on actual costs distributed on a capitation basis. It won't be
cheap; our best estimates (given added income from locum tenans licenses, physicians assistants,
etc.) suggest that it will run $250-$300/year.

We feel we need to take the high ground o” this and inform the state that we will do an adequate job,
at no cost to the rest of the state, from our own resources. The quid pro quo will be that we will be
accorded a dedicated budget that cant be siphoned off by other activities. Additionally with
assurance of financial independence we can deal with special cases of need such as licensing of
physicians in mission stations in the interior at nominal fee levels.

The State Medical Board is cognizant of the fact that there may be some difficulty with the proposal
given Section 7, Article IX of the Alaska State Constitution which prohibits the dedication of public
funds to specific purposes. One might argue that given the financial problems the state is facing
modification of this provision seems in order. It is likely to be more palatable to the public than
raising taxes for all. "y

Moreover precedent exists de facto if not OE jure, for such an approach in the case of the State Bar
Association which funds itself completely from fees assessed on the state's lawyers. The
organization is a curious one as it seems to be extra-legal in ways that would never be permitted to
any other group of professionals supervised by the state. The State Bar Association administers the
required "licensing™ exam, investigates infractions and rules on disciplinary matters, but since it
doesn't act directly on such matters but rather through the judiciary it escapes legislative control and
public scrutiny. The State Bar Association also acts as the voice of the states' lawyers in professional
matters in contrast to the situation in medicine and other professional areas where the professional
organization and the licensing board are completely separate, the former private and the latter public
and under state control. The situation almost begs that we rcask Juvenal’s question "Sed quis
custodiet ipsos custodes?"

One recognizes the argument for this curious system is the separation oi powers argument. Despite
its extra-legal existence however the State Bar is recognized as having a statutory existence in quite a
number of places in the state's codes and even in the constitution in Article 1V. One could thus
advance the precedent argument that if the State. Bar, a legally recognized organization, can raise
dedicated funds other legally constituted boards should have similar consideration.

It is noted that the Bar Assoiciation is considered an "instrumentality of the state” under AS
08.08.010 [as apposed to the State Medical Board's designation as a state agency]. As such it is
empowered under AS 08.08.080 (c)(2) to "establish, collect, deposit, invest, and disburse
membership and admission fees, penalties and other funds...." This is all statuatc.y language and
thus under legislative perview. Perhaps then the answer is to redefine the State Medical Board as an
instrumentality of the state [an executive instrumentality subject to legislative control rather than in the
case of the State Bar Association a judicial instrumentality] by statute and accord it similar powers. It
is clear (hat the Bar Association has substantial authority to impose discipline; given that ethical and
competent conduct is at least as important in medicine as it is in law the State Medical Board should
be accorded similar authority.
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Practitioners should alsc be aware of board plans to institute a monitored treatment irogram in
conjunction with the Alaska State Medical Association. This would be directed at physicians
impaired by drug and alcohol use. Good studies show that up to 90% of at least alcohol impaired
physicians can achieve control over their disease and return to active practice with proper help.

The program envisioned would be biphasic with ASMA running the treatment phase and accepting
both voluntary referrals and mandatory referrals of physicians under board supervision. The
mandatory referrals would be offered to impaired physicians in lieu of prolonged, disputations and
expensive licensing actions with the full panoply of hearings, lawyers, court appearances, etc.

During supervision the license would of course be conditioned - usually in terms of temporary
suspension from practice during initial inpatient therapy followed by licensing conditions during
several years of monitored outpatient therapy (the physician would be able to practice during the
period if.compliant with the treatment program). Both voluntary and involuntary programs would be
monitored treatment programs as this has been clearly demonstrated to be the only effective route.

The bond attended a seminar this summer presented by John Ulwelling, Executive Secretary of the
Oregon State Board of Medical Examiners which has an effective and dynamic program in operation.
Ours would be similarly based allowing for local differences. It is clear we have the necessary
authority to cover such a program. However as things now stand, even though it will in the long run
save the state money, it would appear we do not have the staff or funds to ensure effectiveness. This
despite the fact that the state's role in this is the easier and less expensive aspect of the program.
Moreover experience has shown that the very existence of such a program drives people into it
voluntarily (and thus anonymously) before they come to the board's attention (which of course we
think is just great).

Your input into all this is urgently requested. We will be presenting it to the Governor and
Legislature in the near future anJ requesting necessary legislation to cement it in place. You may
contact me with your input or contact any of the state board members (names and address below.)
Please let us know what you think.

Sincerely,

TLC:ts
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STATE MEDICAL BOARD MEMBERS

George R. Brennemun, M.D. Bonnie Coghlan (Public Member)
ATL-CDC 741 8th Avenue

225 Eagle Street Fairbanks, Alaska 99701-4401
Anchorage, Alaska 99501 456-1609 (home)

272-5384 (home) 452-1165 (work)

271-4011 (work)

Thomas L. Conley, (Chairman) ' Abigale Hensley (Public Member)
3612Tongass Avenue P.O. Box 710

Ketchikan, Alaska 99901 Kotzebue, Alaska 99752
225-4483 (home) 442-3669 (home)

224-5146 (office)

George S. Rhyneer, M.D. Dolores B. White (Secretary)
3340 Providence Drive, Suite 552 3250 Hospital Drive
Anchorage, Alaska 99508 Juneau, Alaska 99801
561-3211 (work) 780-4893 (home)

586-9508 (work)

Jeffrey A. Partnow, M.D.
SR 3, Box 31473
Fairbanks, Alaska 99701
456-4724 (home)
452-4769 (work)
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Representative John Sund Feb 2, 1987
Judiciary Committee, Alaska State House
PO Box V

mJuneau, llnska 99811

Representative Sund,

On behalf of the Coalition for Tort Reform 1 would 1like to advise
you of our very strong support of [I1IH70, An Act vrelating to the
State Medical Board; and amending Rill.”4 BJIO(d) of the Alaska Rules

of Evidence. We respectfully request your assistance 1in moving
this 1important legislation through the system as rapidly as
possible. We believe this will do much in establishing important

consumer trust in the medical profession.

We have reviewed this legislation very carefully and find that it
directly addresses many of the concerns of the Coalition. As you
know we are a broadly based coalition of statewide associations
and consumer groups concerned with the continuing liability
insurance crisis. l.ast year we focused on reform of the state
tort laws. Our agenda 1is far broader. We era very supportive of
efforts, such as HB70 because it addresses related components of
this serious socio-political problem.

We 1look forward to Ulistening 1in on your committee hearings this
week and hope you will allow the Coalition an opportunity to
testify on insurance reform as well as other 1issues this year.

I believe you have met our new Executive Director, Ric Davidge.
We wish to emphasize our desire to work <closely with you during
this legislature.

Best wishes,

7?S H Slrcci, Suite 100 « Anchorage, Alaska 99501 « 1907) 276-1135



AN Overview of State Medical Discipline.

Richard P. Kusserw?; Elisabeth A. Handley, MFA; Mark R. Yessian. PhD

The Office of Inspector General's responsibility for financially penalizing and
excluding health care professionals from Medicare and Medicaid participation
led to an Interest In examining the state medical boards! licensure and discipline
processes. This artide discusses the results of the subsequer *study and
focuses only on medical disdpline Issues. We found that the rate o. uisciplinary
actions taken by boards has been Increasing. However, revocations and
suspensions, the most serious category of actions, have remained relatively
constant. Additionally, consumers and law enforcement agendes are the most
active sources of possible violations. Individual health care professionals,
hospitals, peer revieworganizations, and medical sodeties provide strikingly few
reports. To rectify these problems, we encourage states to increase physidan
license renewal fees to fund expansion and improvement of boards! enforcement
activities and to consider ways to limit the legal liability of those making good-

faith referrals.

IN THE two decades following the ad-
vent of the Medicare program, we have
observed state medical boards undergo-
ing great change. Their responsibilities
have expanded tremendously from the
licensure and discipline of physicians to
include a growing number of other
health care professionalssuchas nurses,
podiatrists, physician assistants, phys-
ical therapists, and emergency medical
technidana.  Additionally, Cconsumer
awareness has grown with a concomi-
tant rise inconsumer reporting to state
boards. These factors have resulted in
an increasing work load.

Boards are increasingly strained to
handle the qﬁowin? disciplinary *ork
load before them. It is not uncommon
for them to have backlogs ofhundreds of
cases pendingassignment while investi-
gators are weighted down with active
caseloads of 60 to 70 or more cases.
Board officials offered a number of fac-
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tors that have contributed to this. Not
only must they regulate more profes-
sions, they must also deal with a rising
number of cases due to an increase in
consumer complaints, more active law
enforcement involving physicians, and
mandated reporting of malpractice
cases in some states.

LITTLE RISE INBOARD RESOURCES

In response to their expanded re-
sponsibilities and work loads, nearly all
states, have been raising their fees in
recent years. In most states, medical
board revenues derive entirely from
fees imposed on physicians. Two thirds
of this fee income comes from renewal
fees paid by licensed physicians. The
remainder is from fees charged to those
seeking licensure on the basis of a
license held inanother state or endorse-
ment of a certificate received from the
National Board of Medical Examiner.).
Boards are typically part of the state
budget process and subject to the same
budgetary A personnel controls as
other state agendes.

Renewal fees, usually good for twoto
three years, have increased from an
average annual level ofabout $31in 1979

1

to $61 in 1985 (These data were ob-
tained fromannual reviews done by the
American Medical Associationand from
a state-by-state survey conducted by
the Office of Inspector General.) How-
ever, they have barely kept pace with
inflation. Moreover, many state boards
are not necessarily allowed to spend all
the money they collect from fees. In-
stead, this money goes into the statch
general revenue funds.

Severe budgeta?/ constraints are
precluding boards from enhandng the
number or quality of investigators and
from taking better advantage of com-
puter technology that could improve
their productivity. Laborious and costly

rocedures geared to quieter times,
ong since past, contribute to the time
and complexity of internal review and
due process hearings.

Combined, these factors leave boards
in an_ extremely vulnerable position,
with mvestl?atory and administrative
resources Well belowthe level necessary
to handle the job before them effec-
tively. Thus, although medical licensure
and discipline is about a $50 million a

ear enterprise, many board officials
feel as though they can make only lim-
ited progress in improving their licens-
ing and disciplining performance. (This
estimate is based on a 60-state survey
donle) by the Office of Inspector Gen-
eral.

INSPECTOR GENERAL’S ROLE

Inthe last fewyears, the involverment
ofthe Office of Inspector General of the
US Department of Health and Human
Services (DHHS) ina number of activi-
ties made it increasingly aware of the
limitations within which state medical
boards were operating. The Inspector
General is charged by la? with the
responsibility of policing the Medicare
and Medicaid programs for fraud and
abuse.

From the scandals involving fraudu-
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lent medical credentials from two Car-
ibbean medical schools, it became ap-
parent that the credentials verification
capabilities of most slates might be
seriously flawed. Because ofthe Office of
Inspector Generali role in prosecuting
criminal cases and impasing exclusions
on hundreds of health care providers, it
was also clear that communication be-
tween those in a position to witness
unprofessional practice and those with
the authority to do something about it
wes inadequate. In many cases, infor-
nutign about practitioners with recur-
rent fases of misbehavior or malprac-
ticejicver reached medical boards.

The Office of Inspector General be-
came aware of loopholes through which

oor health care providers could slip

y ph¥sicims under investigation
would voluntarily surrender their li-
censes in one state and then would
continue practicing medicine by moving
to another state where they also had a
license. Under current law, the Office of
Inspector General found that it had no
authority to exclude these physicians
from Medicare and Medicaid participa-
tion except in the state in which the
license had been initially revoked or
suspended.

iven these developments, our re-
sponsibility for financially penalizing
and excluding from Medicare and Medi-
caid participation health care profes-
sionals who have committed fraud or
abused our programs and beneficiaries,
the Inspector Generalk Office con-
ducted a program inspection. Its pur-
pose was tohelpDHHSand other inter-
ested parties gain a broadly based and
up-to-date overview of state medical
licensure and discipline and to recom-
mend possible solutions to alleviate
problems we discovered. The study spe-
cifically examined pressures being ex
erted on licensure and discipline pro-
cesses, the changes taking place, and
the effects being achieved.

The study took place between July
1985 and March and involved visits
to 14states, where we met with medical
board officials and many others, includ-
ing representatives of medical societies,
hospitals, and peer review organiza-
tions (PROsX Wk also had telephone
discussions with medical board direc-
tors inanother ten slates, and met with
representatives of the America” Medi-
cal Association, the Federation of State
Medical Boards (FSMB), the American
Association of Medical Colleges, the
Educational Commission for Foreign
Medical Graduates, and other major
national organizations concerned with
medical licensure and discipline. Alto-
gether. the states we visited or had
telephone discussions with account for
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72% of the physicians licensed in the
United States.'

While our study addressed medical
licensure and discipline, this bncf arti-
cle focuses only on the latter. It provides
an overview of the sludyb major find-
ings concerning medical discipline and
then offers a few concluding observa-
tions and recommendations.

OTHER FORCES INFLUENCING K
BOAROS

Boards have had to contend with in-
creased work loads and responsibilities
without a concomitant real increase in
resources. There are several other sig-
nificant factors that have played arole in
states’ abilities to license and discipline
physicians.

Foreign Medical Graduates

First among these is the factor of
foreign medical graduates (FMGs),
about half of whom are Americans.
There have always been foreign medical
schools for American students to attend
and foreign medical students w* owere
interested in doing their residency
training in the United States. Largely
because ofthe discovery of “phony doc-
tor* networks and the establishment of
proprietary foreign medical schools
ggg_red to US citizens in the Cariboean

i, state boards became increasjigly
interested in the adequacy ofeducation
received by FMGs. As one state tnard
executive director said, The quali.y of
the education being received by FVIGs
is a much bigger issue than the phony
credential one. It is an issue that is ess
within our control. And one that is not
confined to the Caribbean schools*

While they noted that there are a
number of excellent foreign schoos,
boa. d officials stressed that manyoftle
schools, especially the newer ones, are
far inferior to US and Canadian medica’
schools, which undergo accreditation.
They expressed particular concemn
about inadequate clinical training and
minimal admission requirements.0

Meanwhile, the number of FIMGs re-
ceiving initial state licenses was rising,
from 3131 in 1981 to 4753 in 1983 This
represented an increase from 16.6%to
23.1% of all those receiving initial li-
censes. Although this level was well
belowthe peak year of 1973, when 7419
FMGs (44.5%) were granted initial li-
censes, the resumption of gro.th con-
tributed to the uneasiness being felt by
many state board officials. (Licensing
data were obtained from the American
Medica] Association.)

While many have been questioning
the adequacy of education received by
FMGs, the federal government has con-
tinued to subsidize some FIMGs' educa-

tion by granting US Department of
Education and Veterans Administration
loans to students attending questiona-
ble foreign schools. Invddition, Medi-
care funding for residency training of
FMGs (as well as graduates of US medi-
cal schools) continues.

Because of these concerns, boards
began devoting significant resources to
addressing the adequacy of education
received by FMGs. In fact, a fewstates
(suchas California, New York, and New
Jersey) have visited foreign schools to
assess their quality. By 1983and 1984, in
the states accounting for the great ma-
jority of practicing physicians in the
United States, the licensing of FMGs
had become the premier policy issue
facing the state medical boards. Disci-
pline, which typically accounts for two
to three times greater expenditures
than licensing, remained anarea of con-
cern, but was overshadowed by the
FMG problem.

Changed Public Perception and
Malpractice

In recent years, public perception
about the adequacy of board disdpli-
niry actions has shifted. Newspaper
exposes have berated boards for not
better protecting the public. Headlines
6cream, “ Doctor Sued 14 Times, But No
State Hearing," (Chicago Tribune, May
10,1982, pi) and * Doctors Practice While
Wheels Turm* (Detroit Free P rut, April
1, 1984, p 1. (The Detroit Free Prut’
examination was a particularly exten-
sive one. It led to a seven-part report
published between April 1and 8,1981.)
Tliis has placed a lot of pressure on
boards to examine their practices.

The editor of the New England Jour-
nal of Medicine, Arnold S. Reiman,
MD, expressed this view in a March
1985 editorial: “All the evidence sug-

ests that most if not aOthe States have

een too lax—not too strict—in their
enforcement of medical professional
standards.**

The publicis also frustrated with the
Ier&gth of time that due process takes,
and blames boards for ‘dragging their
*vet” on cases. As one high-level official
n ted, The Public perceives that bad
do tors shouldnt be practicing medi-
tint but wemust give these doctors due
phr_oc-ss. Not everyone understands
this."

Phy iciantf status in society has also
beei. «rxiing, partially as a result of the
liabiLiy crisis as it relates to malprac-
tice Jains. Many Americans’ view of
physicians has shifted fromreverence to
questioning. Indeed, a large number of
patients who feel they have been
wronged by physicians have been will-
ing to litigate In increasing numbers,
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with higher dollar awards made by
courts and the skyrocketing cost of lia-
bility insurance. All of this has pul
renewed pressure on state medical
boards to 'weed out’ bad doctors.

Organizational Changes

Boards have experienced other sig-
nificant changes in recent years in addi-
tion to rising work loads greater than
the resources to deal with them. Both
the organizational structure and size of
boards have changed. While in 1969,
only It} boards were housed under the
aegis oifa central agency, currently 3Lof
them are. This has both advantages and
disadvantages. While under the aegis of
a central agency, a board has greater
protection against lawsuit* that have a
chilling effect, but may have a harder
time competing for scarce resources
than if it stands alone.

Boards have broadened their base,
with nearly all boards now having at
least one or two nonphysician members,
whereas one halfhad none in 1965. The
size of boards has also increased, with
board members finding it necessary to
devote considerably more time to the
role than did their predecessors, at
greater personal sacrifice to their own
practices. PsuY an average per diem of
only about $50, Jiese members are typ-
ically appointed by the governor for
terms ofthree to six years. In the more
populated states, board members often
spend at least 30 days per year on board
business.

STATE BOARDS’ RESPONSE

State boards have reacted to bur-
geoning work loads and pressures. Re-
cently, states have strengthened the
investigatory powers of boards (for in-
stance, the granting of subpoena pow-
ers); expanded their disciplinary
authorities (most notably, the autho-
rization to immediately suspend physi-
cians posing a "dear and present dan
ger" to the public); widened their access
to disciplinary actions taken in other
places (through mandatory reporting
laws); and broadened the grounds on
which they can take disciplinary action.
The latter development, following an
earlier wave r' such activity in the
1970s, has led to more detailed specifica-
tions of unprofessional conduct, cover-
ing such matters as sexual abuse, in-
competence, and violations ofcontrolled
substance laws. Since 1982, at least 20
states have amended their laws to
clarify the grounds on which physicians
can be disciplined.

« States' responses to overworked in-
vestigators and board members have
focur J mainly on ways of easing ihe
burden on board members. Among the
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changes instituted ire allowing boards
to draw on the work of hearing officers,
to delegate the conduct of hearings to
individual members, and to hire medical
or legal consultants to help guide the
use of investigatory resources. In Colo-
rado, a change that splits board mem-
bers’time between inquiry and hearing
panels appears to be especially promis-

ing.
Incidence of Disciplinary Actions

Over the past few years, the number
of disciplinary actions taken against
physicians has been increasing. Na-
tional tabulations made by the .FSMB
reveal an increase of 62% in actions
(excluding simple administrative ac-
tions), from 953 in 1982 to 1540 in 1934,
(Figure) (The numbers used for 1982
and 1983 are unofficial FSM B figures.)

However, a closer look at the Figure
indicates that the most serious actions,
such as revocations, suspensions, and
probations, have not grown nearly as
much as the other actions, increasing
only slightly from 600 in 1982 to 788 in
1984. This has occurred despite the fact
that approximately 15000 to 20000 new
physicians enter practice each year. The
miscellaneous or tier-2 category ac-
counts for the bulk ctfthe increase and
includes reprimands, censures, and
stipulated agreements. Indeed, it is
likely that the increase in this category
is even greater than the FSMBb sum-
mary suggests, because many stipu-
lated (or plea bargain) agreements are
made on a confidential basis, with the
information not reported to the FSMB.

Some observers have dismissed these
6econd-tier actions, which are often
handled in informal proceedings, as be-
ing relatively inconsequential. In actu-
ality, however, they are often quite sig-
nificant and may involve a voluntary
surrender of license for a period of time
or a restriction of prescription priv-
ileges. Moreover, these actions repre-
sent a practical response by boards
faced with insufficient investigatory re-
sources and the memory of the many
costly cases that have lingered during
the hearing and judicial process for
years while the physician involved has

continued to practice Unfortunately, it
has also masked many serious cases and
has permitted many physicians to con-
tinue practicing who would otherwise
have lost their licenses.

types of Violation!

The inappropriate writing of pre-
scriptions is by far the most common
violation on which disciplinary actions
are based, accounting for about one half
of all actions taken by state boards.
These are serious matters involving not
only excessive or unnecessary prescrib-
ing ofdrugs to patients, but also unlaw-
ful distribution to drug addicts. They
are also the easiest kinds of cases for
investigators to develop, especially in
states with triplicate prescription laws.

The second major type of violation is
the self-abuse of drugs and/or alcohol
In most states, this category is expand-
ing, both in absolute and proportionate
terms. Thgether with overprescribing,
it accounts for three fourths or more of
all disciplinary actions.

Throughout the nation, programs de-
signed to help impaired physicians have
been expanding and receiving increased
attention. Typically these programs are
run by medical societies or other private
organizations. While the exact ap-
proaches vary, they generally involve
group sessions, signed agreements stip-
ulating the terms of participation, and ~
periodic monitoring to ensure that par™T-
tiripating physicians are adhering to. r
the agreements. Some programs, suchj”
as the one in Oregon, stress inpatientV
care, while others focus on outpatient
treatment.

While these programs have be m gen-
erally well received, they have met with
some criticism and skoptids'a. Some
interested parties are concerted about
physicians being treated too syirpa-
thetically for behavior thatcan be harm-
ful to their patients. The result in some
states has been a tightening of monitor-
ing practices and acloser examination of
the responsibilities these programs
have to report violations to the boards.
Since a substantial number of physi-
cians have enrolled in these programs
voluntarily (without any board involve-
ment), the issue of reporting violations
to the boards has become an especially
sensitive one because physicians signed
up with the understanding that their
participation would be confidential.

The remaining types ofviolations un-
derlying disciplinary actions cover a
wide range. Among the most prominent
are cases involving conviction for a fel-
ony or fraud. Much less prominent are
cases involving incompetency or sexual
abuse, which are among the most diffi-
cult kinds of cases to develop
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The minimal response in the arci of
physician incompetency is placing
boards in sn increasingly untenable po-
sition as the incidence of malpractice
cases and public concern about the im-
plications of these cases increase. As
noted before, it is increasingly believed
that boards can and should do some-
thing about' this situation.

Why, thifn, the minimal response to
date? At least three factors seem to be
involved: (1) the complexity, length, and
cost, of.cases concerning alleged incom
petence, feven where s malpractice
judgment has been rendered; (2) the
substantial burden ofproofthattends to
call for ‘dear and convincing* evidence
rather than the “preponderance of evi-
dence*; and (3) the considerable varia-
tions among physicians themselves
aboutwhatconstitutes acceptable prac-
tice in many facets of medicine. One
boardb executive director summed up
his frustrations in this area by noting:
We just cant seem to do anything with
malpractice. In fact, we've never had a disae
plinary action based onmalpractice. Itfesuch
tender legal ground, even though we hive a
statute. Sowhen there is a malpractice case,
we tend to look for another basis for discipli-
nary action.

Yet, in the course ofaddressing rising
malpractice costs, some states are tak-
ing initiatives that could prove to be
consequential. Particularly noteworthy
are two amendments Wisconsin made in
1985 to its medical practice act. One
allows for a court finding of physician
negligence in patient care to serve as
conclusive evidence that aphysician is
guilty of negligence of treatment. This
frees the board from the need to hold a
probable cause hearing in such cases.
Another more significant amendment
provides the board with a lesser burden
ofproofin disciplinary proceedings, one
that rails for a “preponderance of evi-
dence* rather than “clear and convinc-
ing evidence*

Also ofnote are laws in California and
Oregon that authorize boards to compel
aphysician to take aclinical competency
examination if there is reasonable cause
to believe that his or her skill level is
inadequate. The California effort allows
a physician two chances to pass an oral
examination conducted by apanel oftwo
physicians. The Oregon effort, under
way for a number ofyears, may involve

oral or written examinations, but gen-'

crally employs the latter because they
offer a firmer legal basis for subse-
quently denying a license or imposing
discipline.

Source of Disciplinary Actions

Earlier we mentioned that during the
fast few year*, the number of consumer
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complaints received by boards has been
rising, often quite substantially. The
greater visibility of boards and the es-
tablishment of toll-free complaint lines
in some states have contributed to this
development.

These consumer complaints, to-
gether with information provided by
government agendes (mainly law en-
forcement agendes), account for most of
the disciplinary actions eventually-
taken by boards. Strikingly few such
actions first come to a boardk attention
as aresult of referrals from those who
would most naturally make referrals
and who are the most qualified to make
referrals—medical sodeties, PROs,
health care institutions, and individual
healt i care professionals. The reason
for t) is seems mostly to stem from a
lack «f an affirmative legal duty to re-
port Jidividuala and from the fear of
being sued for reporting someone.

The Secretary of Health and Human
Services, Otis R. Bowen, MD, released
our report when he addressed New
York University™ graduating medical
class onJune 6,1986. He noted the lack
ofreferrals made by health care profes-
sionals and urged students, “Speak up
when you see poor medidne being prac-
ticed. Not to do so is to render agrav.
disservice to patients and the profession
alike.’

Board officials, when commenting on
this situation, often pointed to the
PROs as an especially unproductive
source of information. Hie following
comment from the executive director of
the board in a heavily populated state
would probably be endorsed by many of
his colleagues across the country: “We
getvery little from the PROs. They take
care cf their own problems in-house
until they get out of hand. We should be
getting a lot more information from
them.*

Aware that much important informa-
tion is not being passed on to boards,
many slates have initiated, expanded,
ortightened reporting laws. The major-
ity oif states currently have reporting
laws. Since 1982, at least 17 states have
taken action to require reporting. (An-
nual reviewt by the FSMB serve as a
basis for this and other information
concerning changes in state licensure
and disdpline laws.) Most of these law*
focus on hospitals. They usually require
hospitals to inform boards of any
changes in a physiciantostaff privileges
or (in some states) of any resignations
from the staff A growing number re-
quire the reporting of malpracticejudg-
ments or settlements, often if they ex-
ceed a certain amount (eg. $10000 in
Georgia, $25000 in New Jersey, $30000
in California). A few slates have laws

that direct .individual practitioners to
report poor performance.

Nevertheless, reporting laws have
not had the expected iMpact. When
asking why, one often hears reference to
the ‘brotherhood of silence,” an inher-
ent resistance to reporting oneb peers.
Another reason often cited is a fear of
legal liability, even in states that have
granted criminal and civil immunity to
those who report information in good
frith.

Information Sharing 1

States now provide the FSMB (and
thereby other states) with regular re-
ports on disciplinary actions they have
taken. This represents considerable
progress compared with the situation
two to three years ago.

However, the extent of the actions
reported varies from state to stab*.
Mirny boards do not report licensure
denials. More notably, many do not
report tier-2 disciplinary actions if they
did not involve a formal hearing or were
imposed with the understanding that
they would be confidential. The ration-
ale for holding back on these cases is
that confidentiality or lack of pubb’dty
were key to the agreements that en-
abled disdpline to b* imposed without a
formal hearing. Yet, the failure to re-
port such cases means that other states
are prevented from obtaining informa-
tion thatcould prove to be important to
hem ifadisdplined physician relocates
to theirjurisdiction and practices on an
unsuspecting public.

Furthermore, from state to state and
even within states, there are consider-
able inconsistendes in the type of disci-
plinary actions taken in relation to the
charges and ewn in the meaning of the
different types of actions. The FSM B
has promoted some consistency by es-
tablishing astandardized coding system
for the different types ofviolations that
boards use in reporting their actions to
the FSMB. Unfortunately, many states
fail to use it or use it irregularly, leaving
it to the FSM B to choose what appears
to be the most appropriate code, Ib
foster greater consistency within the
state, California developed a manual of
disdplinary guidelines and model disci-
plinary orders a number of years ago.
and regularly revises it to keep pact*
with developments. The FSM B has also
devised and distributed A Model for the
Preparation cfa Guidebook on Mtdical
Ditcipline.

Whil mshe FSM Bk data base serves as
the primary vehiele for the states to
keep abreast of disdplinary actions
taken in other states, follow-up commu-
nication among the states themselves Li
the means for obtaining more detailed
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.info’Tnation concerning the specifics ofa

ease. In this context, substantial and
effective.Information sharing is bei
achieved through the mailing of fi
baard orders ona case through informel
networking among board investigators
and administrators. \Where problems ih
gaining access to information have oc-
curred, they have concerned cases till
pending formal board action or tier-2
cases in which the action was agreed to
be confidential.
_ Finally, within the states, boards typ-
ically inform medical societies and Med-
icaid state agencies ofall formal discipli-
nary actions. They are less likely to do
sowith respect to other entities such as
PROs, insurance companies, and hospi-
tals. Most do not actively inform the
general public or the medical commu-
nity of their actions. However, a few
boards, such as Floridab, regularly
identify disciglined physicians in news-
letters published by the board, medical
society, or other parties, believing that
publicizing the information has preven-
tive value.

CONCLUSION AND
RECOMMENDATIONS

W\& have shown howb Ards have been
confronted with increased work loads,
inadequate financial support, and many
conflicting pressures. Yet, their ability
toactas necessary is predicated ontheir
resource level. Accordmﬂy, We believe
physician license renewal fees should be
setata level sufficient to support expan-
sion and improvement of the enforce-
ment ac.. vities of the boards. (A recent
report by the Public Citizen Health
Research Group called for an increase in
annual physician renewal fees to at least
$500, “with all of the money going to
identification and discipline of doctors
whoare incompetent or otherwise prac-
tICInP bad medicine.™) These fees
should be dedicated to board activities
and not be diverted to general revenue
funds. At the end of 1985, the average
annual renewal fee rose to $1, a level
that barely kept pace with Inflation in
the 1980s. )

Of the issu-s previously addressed,
the boards’ inability to help abate the
flood of malpractice cases Is the most
troublesome. In recent years, the small
increases in funding made available to
boards have often been made with the
expectation that boards, would help
stemthe tidal wave ofcases. Some ofthe
recent initiatives have been noted; how
ever, without doubt, the public™ expec-
tations have been rising much faster
than boards have been able to respond.

Medical malf)ractice that is not rec-
tified is a twofold problem for American
society. Clearly, the safety and well-
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being of patients seeking medical care is
threatened when incompetent physi-
cians remain in practice—however
large or small their numbers. (\é be-
lieve that the current level of litigation
overrepresents the number of physi-
cians who perform negli1gently. Not all
physicians who are sued for malpractice
are guilty of negligence or misconduct,
inour opinion. However, it is important
to eliminate poor practitioners through,
disci_p_linar?/ action, whenever possible.)
Additionally, all patients pay higher
prices due to the escalating cost of pre-
miums and awards and the defensive
medicine practiced to minimize the
likelihood of successful malpractice
suits. Many observers also believe that
incompetent physicians also unneces-
sarily add hillions of dollars annually to
the nationb health expenditures.

Ina speech read before the American
Medical Association on Feb 21, 1985,
Otis R. Bowen, MD, the first physician
to be the Secretary of Health and Hu-
man Services, made it clear that the de-
velopment of an effective system of
medical discipline is crucial to a resolu-
tion of the nationb malpractice problem:
W\&cannot expect Arericana to endorse any
solution to the melpractice issue unless we
addEtess the o%nltqy q]gestloln of thtehe hysi-
asnit resporsibility, it we e
aople' in our profession ther(T:rv\]O;er contribute
to the malpractice problem W& then do not
desenve any legislative relief.

Fbr boards to play an important part
in addressing this problem, it is clear
that there must be substantial changes
inthe legal ground rules governing their
handling of malpractice cases. The fear
ofbeing sued has had a chilling effect on
reporting of incompetence. Perhaps
states shoulft consider ways to limit the
liability of those making good-faith re-
ferralsat the same time that they create
affirmative legal duties toreport profes-
sional misconduct or incompetency. No
less dear than the chilling effect of
potential litigation is the fact that the
resources available to boards must be
increased. At present, most boards lack
sufficient resources to devote serious
attention to such cases without jeopar-
dizing their other disdplinary and li-
censing responsibilities. V\e are hopeful
that an increase in renewal fees, which
boards are allowed to keep, could help
eliminate this problem.

We in the federal government can
provide some help inimproving medical
disdpline efforts without undermining
the central state role in this arena. One
form of assistance we can provide is to
assure more affirmative action within
our own domain. That is, we can help
ensure that PROs and Medicare car-
riers provide more extensive and timely

reporting to state medical boards of
cases involving phys*cian misconduct or
incompetence. In fad. based on our
report, Secretary Bowen has directed
that regulations and instructions in-

tended to foster this objective be devel-

oped.

Another potentially significant form of
federal assistance is represented |.y the
Medicare and Medicaid Patient and Pro-
gram Protection Ad (HR 1868)
by the US House of Representatives in

in response to concerns about physi-
cians being sanctioned in one' state and
then moving their practice to another
state. Parallel legislation (S 1323) is now
being considered in the US Senate and is
widely supported. (The Medicare and
Medicaid Patient and Program Protec-
tion Art foiled to be enacted by the 99th
US Congress, but we expert it to be
reintroduced in this upcoming session.)

Passage ofthis legislation would dose
many existing loopholes, facilitate more
effident sanctioning by DHHS, and
promote more extensive and effective
sharing ofdisciplinary action among the
states and DHHS. It would provide a
much-needed vehicle for fostering ()
further and more tirady reporting of
disdplinary actions to a central dear-
inghouse, (2) more extensive nation-
wide distribution of information on such
actions, and (3) more consistent defini-
tions ofthe type of violations committed
by physicians. This last issue is impor-
tant when one considers that currently
there is total redprodt%/ armr(ljg states
for licensing, but not for disdplinary
decisions.

The federal government” reliance on
state medical boards to provide the
front line of protection for millions of
Medicare and Mediicaid patients creates
an important stake in the improvement
by the individual state regarding state
medica] disdpline. A spirit ofpartner-
ship involving federal and state govern-
ment and the medical profession is vital
ifwe are to accelerate and sustain prog-
ress in this direction.
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State Medical Discipline; Defects and Hindrances

In 1913 a year after the founding of the Federation of State
Medical Boards of the United States, N. P. Colwell, MD,
secretary of the American Medical Association Council op
Medical Education and an original fellow of the federation,
writing in the first issue ofthe federation” quarterly, stressed
the need of the state medical boards for improved medical
practice acts, adequate funding and staffing, increased legal
authority, and effective communication among themselves
regarding unfit practitioners. The state boards, hesaid, “have
striven valiantly against aimost insurmountable obstacles to
do their full duty.. .. The important tiling is for [them] to
recognize the defecte. .. take stock of the hindrances, and
altogether through the Federation of State Medical Boards

. press the campaign for betterment,"! o o

oo 'l . x

' See also p 820.

For 76 years, the federation has pressed the campaign for
betterment in medical licensure and disdpline. In its publica-
tions and educational programs, in every professional and
public forum opentoit, in legislative halls and the media, the
federation has hammered at the defects and hindrances de-
fined by Dr ColwelL Through its activities and services, it has
sought to facilitate the effective and rational regulation of
medical practice. However, while the concerted efforts ofthe
federation and the state boards, combined with the concern of
the public and the media, have gone alongway over the years
to stimulate dramatic gains in the effectiveness of state
medical disdpline, serious problems persist.
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Inthisiss™e of The Journal, Kusserow et a*present an
overview of the current status of medical disdpline in the
states based on an examination of state medical licensing and
disdplinary processes conducted by the Office of the Inspec-
tor General ofthe US Department of Health and Human Ser-
vices. Bearing responsibility for regulation of the Medicare/
Medicaid Bysterrs, the authors see more effective state
medical disdpline as essential to their own efforts. They also
believe it wouldassist in reducing the inddence of malpractice
litigation, though they are aware ofits limitc-J potential inthat
regard." Their conclusions demonstrate a recognition of the
many obstacles the state boards and the federation have
struggled against for years. The authors point out the ever-
increasing work load carried by the state medical boards, the
pressures on the boards, the problems presented to many of
them by inadequate statutes, funding, und staffing, and the
too-frequent failure ofthe medical community to report to the
boards physicians whase professional performance is open to
reasonable question. Having elaborated these problems, the
authors call for higher license reregistration fees, dedicated
board funds, and liability protection for those reporting
questionable physicians to the boards in good faith.

From a federal perspective, the authors recommend that
peer-review organizations and Medicare carriers be required
to report relevant information regarding physician perform-
ance to the boards. They also urge the adoption of federal
legislation that would close loopholes in Medicare/Medicaid
enforcement provisions, allow the sharing of information
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between the US Department of Health and Human Services ~ However, enforcement of mandatory reporting has been less
and the states, foster improvement in the centralized report*  than adequate and should be improved. Obviously, liability
ing and distribution of disciplinary action information, and  protection should be of Tered those reporting to boards ingood
stimulate more consistent definitions of violations. faith. Forty-two licensing jurisdictions report having some
In their reqgommendations related to the needs of the state  such form of protection now** It should be provided in an
boards, the authors echo and reinforce views long advocated  jurisdictions for all good-faith reporting, not simply that
by the federation and the boards themselves. The federation!;  required by lan. Board members, board staffs, and others
developmenb’and active promotion of A Guide to the Essen-  serving the boards should be provided legal immunity and
tials ofa Modem Medical Practice Act,* whichinits current  indemnification for good-faith actions taken asaresult oftheir
edition has influenced the medical practice acts of over 20 board responsibilities. Efforts must also be made at the
states in two years, and its resolutions on board status and  federal level to provide effective protection from federal suits
powers* have contributed significantly to a recognition ofthe  to board members performing their duties in good faith under
need forfetatc action in support ofthe boards. The federation™  state lawas well as to those engaged ingood-faith peer-review
recent, publication of A Model for the Preparation of a  activities. ,
Guidebook on Medical Discipline and its annual public These points made, it mus: be emphasized that Kusserow
releases of state board disciplinary action summaries have et al deserve congratulations for their fresh documentation
called attention to the importance of consistency »ndiscipli-  and restatement ofthe challenges facingthe state boards. The
nary™processes and definitions. federation is encouraged that responsible federal officials
The federation”™ most important effort, however, has been  have listened so attentively to the boards and have gained an
the development of the Physician Disdplinary Data Bank  appreciation ofthe difficulties with which the boards deal ona
(ODB\ the nationb preeminent system for collecting and  daily basis. Inthe longrur, this dearer understand ng must
distributing information on formal disdplinary actions taken — contribute to improving the environment in which the boards
by state boards and others against physicians.' The DDBcan  function.
be traced to 1915, when 19 board actions were reported in the The success of efforts to improve medical disdpline will
first issue of the Federation Bulletin (Monthly Bulletin  finally depend, of course, on the lunding, staffing, and
1915,1:45). Though disdplinary data were submitted to the  authority ofthe state boards. These can only come fromstate
federation only sporadically by state boards for many years,  legislatures willing to act responsibly. The appeal of Dr Col-
thousands of actions were reported in the Bulletin before  well in 1913 the work of the federationand the boards over 75
1971, when the Monthly Disrvlinary Action Report Was  years, the concerns of the public and the media, and the
introduced. From such beginnings grew the computerized  recommendations of the authors all come back to the same
and highly sophisticated DDB of today, which has made it critical point. Those who sit in the legislatures of the various
almost impossible for a physician formally disdplined byone  r.ates must recognize that the effective regulation of medical
jurisdictionto go undetected by anotherinwhichhe mayhold  practice is in their hands. The work of the state medical
or seek a license. boards will always be a direct reflection of the will and

The federation has also actively supported f-deral legisla-  purpose of the state legislatures.

tion to assist state boards in their disdplinary efforts. It Dale G Braden
testified vigorously in favor of those sections of the Health Bryant L. Galuaha, MD
Care Quality Improvement Act of 1956, recently signed by the Fe&iﬁgg,”gasrg%f
President, that protect good-faith peer-review activities, the United Sut/n
mandate the reporting of malpractice, hospital privileging, Fbrt Worth. "'V
and state disdplinary data, and call for a central data | colwell NP: Chief needs and functions of the v -
repository (Title IV, Public Law 99-6601 Fhr from perfect, =~ Boards. Quarterly 19L31d%. _

2. Kuuervw RP, Handley EA, Yessian Mk: Ac 'nor*. m<*»,

this legislation, thoughtfully implemented, can advance cur-  §iciojine. JAMA 19& 251X XJ5"%.
rentt«ri« prOV|de5|gn|flcantaSSIStance tothestate bO&I’dS, 3. Concentrating on the liability crista, federation Bulletin 1286:73J311M.

and enhance the efforts ofthe federation. "*4, A Cuttle to t/iet ucntuui cf a Moacm iseueiu frueurt Act JfiJ. Firt
Vrbrth, Tea, Federation of Stale Medica] Boards a the United States, 155>1

As fundamental as the recommendations mad" by Kus* "S. Casleriine P.L: Federation adopts important resolutions during 1906annual

serow et al are, it should be noted that other specificstepsare  business meeting. Federation Suite*m 1986.73188-191
s S. A Modelfor lke /'reparation cfa Guidebook on Midical fXectpftne. fbrt

C&"Ed for. Mandatory reportlng to bO&I’dS E)_(IStS m_on_e f_orm Wo.th, TV*. Federation of State Medical Boards of the United States, 1986.
or another in all but three of the Ucensing ;urisdictions 7. Phyneian Disciplinary Data Dank: Introduction and Guide, fbrt Worth,

responding to a federation survey.***Q Though mandatory TV*. Federation at State Medieal Boards of the United States, 1986. o
*-8. Eickangt Section S: Pkynnan Lxccminj Boardi and Pkytieian Disci-

repom_ng ShOUId be broac_ien_ed FO mclude_more Sources Ofm_ pline Fort Worth Tex, Federation of S te Medical Boards of the United
formation ina number ofjurisdictons, it isa dear-cut trend.  states. 198s.
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The Health Care Quality
Improvement Act of 1986

A major rvw federal law known as
the Health Care Quality Improve-
ment Act of 1986 can radically change
—for the better —the credential ling
and quality management programs
>fevery hospital in this country.

The Act, which was signed into law
on November 14, 1986, provides sig-
nificant legal protection to both the
hospital and physicians involved in
the peer review process. It also re-
quires health care entities and in-
surance companies to report practi-
turners who have been subject to
professional disciplinary action or
malpractice verdicts and settlements
to a national clearinghouse ~

All things considered, the Act is
unquestionably the most important
piece of legislation to date affecting
hospital-medical staff quality man-
agement operations. Hospitals and
their medical staffs must therefore
take immediate steps to reap the full
benefits of this law and to position
themselves to fulfill the responsibili-
ties that it imposes.

POMSIons

There are two different immuni-
ties provided by the Act. One is for
individuals who provide information
to entities, including hospitals,
ducting professional review activities.
The other is for individuals and enti-
ties who take professional review ac-
tions against physicians.

The immunity for those providing
information to professional review
bodies is very broad. A "professional
review body" is defined as a health
care entity or the governing body or
uny committee lincluding medical

staff committee) of a health care en-
tity which conducts professional re-
view activity. "Health care entities"”
include hospitals, other entities that
provide health care services (includ-
ing HMOs or group medical practices),
and professional societies.

"Professional review activity"
means an activity of a heal i care
entity with respect to an individual
physician that either: (a) determines
whether the physician may have
medical staff appointment or clinical
privileges, (b) determines the scope
or conditions of such privileges or ap-
pointment, or () changes or modifies
such privileges or appointment.

The Act provides that any person
who provides information to a profes-
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sional review body regarding the com-
petence or professional conduct of a
physician snail be immune from lia-
bilityIn damages under any ferl .al
or state law unless the information
provided is false and the person*pro-
viding it knew that it was false.

Professional review bodies and
other persons who assist them in pro-
fessional review activities are also
protected from damage suits so long
as the professional review action was
taken:

(Din the reasonable beliefthat the
action was in the furtherance ofqual-
ity health care;

(2) after a reasonable effort to ob-
tain the facts of the matter;

(3) after adequate notice and hear-
ing procedures are afTorded to the
physician involved; and

(4) in the reasonable beliefthat the
action was warranted by the facts
known. aonfPanp2

Due Process Hearings
New Care Needed

Tb gain the full benefit of the
immunity provisions of the Health
Care Quality Improvement Act, hos-
pitals will have to make sure that
their medical staff hearing and ap-
peals procedures meet the standards
set forth in the Act.

In order to protect his antitrust
claim and its potential for large dam-
ages, the attorney for the physician
will always contend that the hearing
and appeals procedures did not meet
the requirements of the Act. Hospi-
tals must be meticulous in seeing
that they do. Counsel should be in-
volved in hearing and appeals mat-
ters at the very beginning and
throughout.

The standards require notice to the
physician of the proposed action and
a hearing prior to the action becom-
ing final. The initial notice to the
physician must state: (D that a pro-
fessional review action has been pro-
posed to be taken against the physi-
cian; (2)the reasons for the proposed
action; (3) that the physician has the
right to request the hearing on the
proposed action; i4> any time limit
which shall not be less than thirty
days within which to request a hear-
ing; and i5l a summary of the physi-
cian’s rights in the hearing.

If the physician requests the hear-
ing, then lie must be given notice of
the time, place and date of the hear-



Liable For Radiation
Therapy Service

From time to time we have
discussed cases in which it seems the
hospital was held liable just because
the harmful occurrence took place
within the hospital swalls. Thatseems
unfair, but it is the fact that under
certain circumstances courts will im-
pose liability on the hospital, even
though no hospital employee acted
ina way to cause harm to the patient.

One of the legal theories that sup-
ports this liability is the doctrine of
"ostensible™ or "apparent™ authority.
Acrecent appellate decision in Illinois
highlights in dramatic fashion the ap-
plication of the theory.

In Sztorc v. Northwest Hospital,
+196 N.E.2d 1200 (11 App. Ct. 1986),
the patient had undergone 31 radia-
tion treatments after a right radical
mastectomy in 1975 at the defendant
hospital. Between 1975 and 1978 fol-
lowing the radiation treatments, she
noticed a gradual loss of function in
her right arm.

In July and August of 1979 plain-
tiff underwent surgery on her right
brachial plexus at the Oschner Clinic
in New Orleans. The performing sur-
geon told her that it would take at
least a year to tell whether the de-
sired nerve regeneration would occur
and recommended a course of physi-
cal therapy for the plaintiff, which
she continued at the defendant hospi-
tal upon her return home. She re-
mained under the care of her family
physician. In 1981, she returned to
New Orleans and was informed that
her right brachial plexus had been
permanently damaged as a result of
theoverexposure toradiation in 1975.

She filed suit against the hospital,
her family physician and the surgeon
who perforJned the mastectomy. The
defendant hospital moved for sum-
mary judgment claiming that there
was no relationship between the staff
of the X-ray department and the hos-
pital and. consequently, no liability
should be imposed on the hospital.

The following facts with respect to
the X-ray department were undis-
puted: The department was comprised
of a group of associated physicians
operating under the name of"IG Ra-
diology” and was owned, operated
and staffed by Dr. Irving Greenberg.
One of the physicians in the group

was.in charge ofadministering radia-
tion therapy to plaintiff. Those physi-
cians had staff privileges at the de-
fendant hospital; however, none ot
them were employed by the defendant
hospital.

All of the radiation therapy equip-
ment, including that used in treating
plaintiff, was owned by Dr. Green-
berg, who was solely responsible for
its maintenance, repair and calibra-
tion. The defendant hospital did not
receive any revenues from radiation
treatment provided by Dr. Green-
berg’s group to plaintiff or to any
other patient in 1975. In that year.
Dr. Greenberg received payment for
outpatient radiation services direct-
ly from his patients. Atechnician em-
ployed by Dr. Greenberg advised pa-
tients of the fee and issued receipts
bearing Dr. Greenberg’s name.

The record also showed that the
X-ray department was located c- *Se
main floor of the defendant ht
In order to reach it, plainti a
other outpatients had to e.ner
through the hospital's main entrance,
proceed through its lobby, turn right
d o” amain corridor and pass through
a set ofswinging doors labeled "X-ray
Department.” These doors also bore

Improvement
Act of 1986

The Act goes on to set forth specific
conditions which, ifmet. will be deem-
ed to provide "adequate notice and
hearing" to the physician who is the
subject of the professional review
action. (See Due Process Hearings-I

The Act also provides additional
protection by allowing defendants in
suitschallenging professional review
actions to recover attorneys' fees and
costs ofdefense in the event that they
substantially prevail in the action.

It should be noted that the immu-
nity provided for professional review
activities is not absolute. The immu-
nity does not apply toactions brought
under the federal civil rights laws,
injunction or declaratory judgment
actions, actions by governmental
agencies such as the Federal TYade

the names of Dr. Greenberg and his
associates and the designation "De-
partment of Radiation Therapy."

The same X-ray department served
both inpatients and outpatients, and
appointments for radiation thetapy
for both types of patients were ulti-
mately scheduled by the same techni-
cian who was employed by Dr. Green-
berg. There was no dress code or
other manner by which patients or
the general public could differentiate
employees of Dr. Greenberg’s group
from other employees in the hospital.

The trial court granted the defen-
dant hospital’s motion for summary
judgment. The plaintiff appealed
that decision.

The Illinois appellate court ruled
that even where there is not an ac-
tual agency relationship, hospitals
may beheld liable for the acts ofinde-
pendent physicians practicing on the
premises. The court then noted that
several other states have adopted the
"apparent agency" doctrine to pre-
clude the entry of summary judg-
ment under circumstances where a
person, like the plaintiff, goes to a
hospital, which holds itself out as a
full service institution offering a
range and variety of services such as
radiation treatment, under the as-
sumption that such services are, in
fact, being provided by the hospital.
These decisions, said the court, "have
been based upon the presumption that

when a person goes to a full service
P g @}f?uaa 4

Commission (FTC), or criminal pro-
ceedings. The immunity also does not
apply to actions brought by non-phy-
sician practitioners, such as podia-
trists or chiropractors.

Even where the immunity would
otherwise apply, the immunity can
be lost if the action was based on cer-
tain improper motives. For example,
professional review actions not based
on the competence or professional
behavior of the physician, such as
actions based on the physician's af-
filiation (or lack thereof) with any
professional association, his fees, ad-
vertising, or business solicitation
methods, his affiliation with HMOs,
or the fact that he is paid a salary
are not protected by the Act. Nor are
any actions taken by professional
societies under investigation by the
FTC for anti-competitive practices.

The immunities provided under the
Act are effective for suits brought un-



der federal law based on professional
review actions taken subsequent to
November 14, 1986 — the date the
legislation was signed into lav'. They
will also apply to actions brought un-
der state law in most cases after Octo-
ber 14,1989. However, the immunity
can be applicable to state court suits
belbre 1989 if the state opts~in” to
the new law. The state can also "opt
out" by rejecting immunity provisions,

but if it takes no action before 1989.;

the immunity provisions automati-
cally apply to state law suits as well.

REGUHEVRTS

In addition to providing immunity
for professional review actions, the
Act also requires reporting of certain
actions to the Secretary of Health
and Human Services (HHS), and to
state boards of medical examiners.
Specifically, health care faciliti.s are
required to report to the medical li-
censing boards in their state, any pro-
fessional review action that adverse-
ly affects the clinical privileges ofthe
physician for longer than 30 days, or
the surrender ofclinical privileges by
a physician while an investigation re-
lated to possible incompetence or im-
proper professional conduct is under-
way. S'milar reports are permitted,
but noi required, in the case of ac-
tions taken with respect to non-physi-
cian practitioners. The state licens-
ing boards are, in turn, required to
report this information to the Secre-
tary of Health and Human Services.

The failure ofa health care facility
to report an action that would other-
wise be required to be reported, must
also be reported by the stale board to
HHS. If the health care facility fails
to report when required, it will lose
the immunity protection provided in
the other portions of the Act.

The required information must be
reported at least monthly. The report-
ing requirements will go into effect
by November 14.1987.

Insurance companies, us well as
health care facilities, are ulso required
to report any payments made, pursu-
ant to insurance policiesor otherwise,
in settlement or in satisfaction ofjudg-
inentsin medicul malpractice actions.
These reports must include not only
the amount of the payment, but also
the name ofthe practitioner involved,
the name of any hospital with which
the practitioner is associated, and a
description of the acts or omissions.

and ir\juries or illnesses, upon which
the original malpractice claim-was
based.

Any person making a required re-
port is immune from any liability in
any civil action unless the informa-
tion reported was false and they had
knowledge of the falsity of the infor-
mation. The information reported is
also to be maintained in a confiden-
tial manner and can only be disclosed
in cases relating to professional re-
view activity.

Notonly can hospitals receive infor-
mation from the national data bank
containing the reported information
that will be established by HHS, they
will be required to do so whenever a
physician or other licensed health
care practitioner applies to be on the

How To Take
Advantage Of
The Act

Since the Quality Improvement Act
so fundamentally changes the rules
with respect to credenlialling and
quality assurance, hospitals should
take action now to be ready to take
advantage of the immunities in the
Act. as well as to be protected from
potential liability. This Act protects
againstthe time, expense and trauma
involved in a long, drawn-out anti-
trust suit. It is worth changing all
bylaws and procedures as necessary.
Do it now, for the protections of the
Act are available now. Among the
steps that should be put into place as
soon as possible are:

» The credentialling provisions of
the hospital's medical staff bylaws
should he reviewed in detail and re-
vised as necessary to assure compli-
ance with the Act. In particular, the
hearing and appeal provisions in the
bylaws should be amended to conform
with the due process provisions in the
Act. iSee Due Process Hearings —I
» The process by which applicants
for staff appointment and reannoint-
ment are evaluated should be scruti-
nized to make sure that it will not
forfeit the immunity provided bv the
ActTlIn particular, the composition of
committees engaged in peer review
and credentialling should be review-
ed carefully to ensure that the com-
mittees are not structured to include

medical staff or otherwise requests
clinical privileges. Information must
also be requested by the hospital once
every two years for physicians and
other practitioners already on the
medical staffor who already exercise
clinical privileges at the hospital.
The intent is to make this request an
integral part of the reappointment
process.

If the hospital subsequently relies
on information provided to it by HHS.
it will not be held liable for so rely-
ing on it unless it has actual knowl-
edge that the information was false.
Moreover, if the hospital fails to ob-
tain information as required, it will
be presumed to have knowledge of
this information in theevent it issued
for malpractice. [ |

practitioners who are likely to be al-
leged to be in direct economic compe-
tition with thesubjectsofprofessional
review activity.

This means that medical staffcom-
mittees making recommendations to
the hospital board on credentinliini;
matters shot’ld not he composed of
"representatives” of particular de-
partments. Kather theindividualson
these committees should be chosen
for their ability to make thorough,
reasoned recommendations concern-
ing applicants lor appointment and
clinical privilegest-IVko. there should
be clear contlict of interest provision,
that require a physician involved in
the credentialling process not to take
part in any action dealing with an
individual with whom he might be in
direct economic competition.
| Provisions in medical staff by-
laws that require the approval of the
entire staff prior to sending a creden-
tial ling recommendation to the board
should be repealed immediately. The
definition of professional review body
only includesco»im///tv.s'ofthe medi-
cal staff —not the medical staffas a
whole. The immunity provided by the
Act will not extend to any process
where the entire medical stall'makes
a recommendation on appointment
to the bor-d.

| Credenti tiling forms, such .is
appointmen’ and reappointment ap-
plication forms, should be thorough!'
scrutinized to ensure that they elicit
all of the information that will he
needed for the credentials commute,

and board to make a reasonable deter-
mination in credentialling cases. The



W e Process
Hearings- ..

ing at least 30 days in advance of the
hearing. He must also be provided
with a list of witnesses expected to
testify on behalf of the professional
review body.

The hearing can be held before a
panel of individuals who are not in
direct economic competition with the
physician, a mutually acceptable arb-
itrator, or a hearing officer appointed
by the hospital who is not in direct
economic competition with the physi-
cian. This last option is one not often

:sed by hospitals up to now, but it has
a number of advantages from the
standpoint of providing a more thor-
ough review of the facts of the situa-
tion, as well as protecting physicians
on the medical staff who would other-
wise have been on the hearing panel
from allegations that they were en-
gaged in aconspiracy against thephy-
sician in question.

If the physician fails to appear at
the hearing, his right to the hearing
can be forfeited. Also, a physician can
waive his due process rights, but any
such waiver must be in writing. A
specific waiver as part of a contract
between the physician and hospital
would also suffice.

At the hearing the physician has
the right to be represented by an at-
torney or other person ofhis choice, to
have a record made of the hearing
proceedings, to call, examine and
cross-examine witnesses, to present
evidence deemed to be relevant by
the hearing officer regardless of its
admissibility in a court of law, and to
submit a written statement at the
close of the hearing.

Copies ofthe hearing record can be
obtained by the physician upon pay-
ing a reasonable fee. After the hear-
ing is over, the physician must also
have the right to receive the written
recommendation of the panel which
must include a statement of the basis
for its recommendations and to re-
ceive the ultimate written decision of
the health care entity.

The Act permits summary suspen-
‘ion of clinical privileges during the
courseofan investigation lwhich can-

not be longer than 14 days in length)
or the immediate su -oension or re-
striction of privileges > where the fail-
ure to take such action may result in
imminent danger to the health ofany
individual." In the latter case, the
suspension has to be followed up by a
subsequent notice and hearing or
other adequate procedures.
Hospitals should take steps now to
make sure that their credentialling
and hearing and appeal procedures
meet these requirements. It may be
advantageous from a procedural and
legal standpoint for these procedures
to be placed not in the medical staff
bylaws, as has traditionally been the

Therapy
Service «

hospital for care and treatment, he or
she does so in reliance on the reputa-
tion of the institution and the skill
and expertise of its personnel.”

The appellate court therefore re-
versed the judgment of the trial court
and remanded the case for trial.

This case demonstrates dramatical-
ly that the hospital is at risk for all
behavior which occurs on its prem-
ises no matter who the actor is. It is
an illustration of how critical it is for
hospitals to have in place effective
evaluation programs so that all
health care services are monitored
andmaintainedathighlevelsofquali-

case, but in a separata hearing and
appeals policy adopted by the board
ofthe hospital. These procedures would
be employed in all cases where nega-
tive recommendations are made con-
cerning staff appointment and clini-
cal privileges.

While the Act does not state that
these procedures are the exclusive
means of providing due process, they
are deemed as adequate due process
by the Act. They will therefore form
the standard for medical staff due
process actions in the years to come.
Hospitals would do well to conform
their own procedures to them as soon
as possible. [ |

ty. Even in the case of an exclusive
contractual arrangement for the pro-
vision of services there is a need for
all practitioners to maintain the high-
est standards of care when they per-
form in the institution.

From a more practical standpoint
the case highlights the importance of
"telling it like it is.” It would have
been most helpful if the entrance to
the X-ray department had clearly in-
dicated the fact that the X-ray group
was not a di-ect hospital operation.

The case does not inform us whether
the hospital was indemnified by the
physician group. One would hope so.
In any event, these kinds of cases are
no longer "rare birds." It would be
in everyone's interest to review these
kinds of relationships to assess po-
tential liability. B

Advantage Of The ACt wn

information requested by the forms
should be as thorough and conriplete
as possible and staff bylaws should
not permit any action to be taken un-
til the application is complete and
until all outstanding questions with
respect to the application have been
resolved. Taking action either affirm-
atively or negatively without having
all of the facts necessary to support
the action (especially information
that will be available from HHS) is
now extremely dangerous from a le-
gal perspective.

¢The credentialling and quality
management provisionsofany hospi-

tal affiliated HMO or PPO should be
subjected to the same type ofscrutiny.
HMOs (certainly) and PPOs (proba-
bly) are considered health care enti-
ties which can avail themselves of
the immunities provided in this Act.

The Health Care Quality Improve-
ment Act of 1986 should prove to be a
positive force in promoting quality
health care. However, it will only
prove to be so if hospitals and physi-
cians make it work. The failure on
the part of hospitals and their medi-
cal staffs to quickly respond to the
requirements of this Act will result
in legal disaster for thern. m

ACTIONKI it (or hospital law >swritten by members ot the firm ol Hony. Springer & Mattem. PC.
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M EMORANDUM February 24, 1987
SUBJECT: Amendments Co CSHB 70 (TAC)

TO: Representative John Sund

FROM: Edward H. Hein

Legislative Counsel

Enclosed are the amendments requested by your aide, Howard
Wayne. These reflect the changes suggested by Dr. Conley of
the State Medical Board. You will note some differences,
however, between his suggestions and these amendments. The
amendment to AS 08.01.065(e) remains (e), not (d). I have
inserted additional language to avoid a dedicated fund
problem and any implication that this provision overrides
any specific appropriation by the legislature. The
provision allowing the board to set fees appears in the
amendment to AS 08.64.315, plus a cross-reference in

AS 08.01.065(a)-

The suggested deletions of AS 08.64.260(b), (c), and (d)
already appear in Sec. 12 of the CS. Dr. Conley"s suggested
amendment to AS 08.64.338 1is unnecessary because the board
already has authority to revoke a license for failure to
comply with a board order. See AS 08.64.326(a)(7) and
08.64.331(a)(1). The suggested amendment to AS 08.64.336(b)
includes the phrase "licensed to practice medicine or
surgery or osteopathy.” This 1is ambiguous in light of the
phrase "licensed to practice medicine and surgery or
osteopathy" that appears in current law in AS 08. 6ZTT332 and
08.64.336(a) and (b). I have used the "and . . . or" con—
struction in the amendment to be consistent, but this needs
to be clarified with Dr. Conley.

Finally, Dr. Conley suggested providing a penalty for hos—
pitals that fail to report under AS 08.64.336(b). One
approach would be to amend AS 18.20.050 by inserting a
cross-reference to AS 08.64.336(b). That would allow the
Department of Health and Social Services to suspend or
revoke a hospital®s license for substantial failure to
comply with reporting requirements.

EHHrmkr
m9/047

Enclosures
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Hein
AMENDMENT
Offered in the HOUSE By Sund
TO: CSHB 70(L&C)
1, after line 9:
Insert a new bill section to read:
Section 1. AS 08.01.065(a) is amended to read:
(a) Except as provided 1in AS 08.64.315,the [THE] department

Page

Page

"k

i
shall adopt regulations that establish the amount and manner of pay-—

ment of application fees, examination fees, license fees, registration
fees, permit fees, investigation fees, and all other fees as appropri—
ate for the occupations covered by this chapter and for real estate

brokers and salesmen under AS 08.88."

Renumber the following Dbill section accordingly.

1, line 12:

Delete "An"

Insert "To the extent thatappropriations are available for the pur—
pose, and notwithstanding ti»e requirement of AS 37.07.080(e) that

approval of the Office of the Governor 1is required, an

1, after line 16:
Insert a newbill section to read:
Sec. 3. AS 08.64.101 1is amended to read:

Sec. 08.64.101. DUTIES. The board shall

2/24/87
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(1) examine and issue licenses to applicants;

(2) develop written guidelines to 1insure that [licensing
requirements are not wunreasonably burdensome and the issuance of
licenses ic not unreasonably withheld or delayed;

3) submit an annual report of 1its proceedings to the
governor, 1including a statement of money received and disbursed;

(A) after a hearing, impose disciplinary sanctions on
persons who violate this chapter, or the regulations or orders of the
board;

(5) adopt regulations 1insuring that renewal of licenses 1is
contingent wupon proof of continued competency on the part of the
licensee”

(6) hire an executive director and necessary staff;

(7) contract with private professional organizations to
ertablish an impaired medical professionals program to treat persons

licensed under this chapter who abuse addictive substances.”

Renumber following bill sections accordingly.

2, after line 2:
Insert a new bill section to read:
Sec. 8. AS 08.6A.315 1is amended to read:
Sec. 08.64.315. FEES. The board [DEPARTMENT] shall set fees
[UNDER AS 08.01.065] for each of the following:
(1) application:

(2) 1 ase by examination;

-2 - 2/24/87
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3) license by endorsement or waiver of examination;
(4) temporary permit;

(5) locum tenens permit;

(6) license renewal, active;

) license renewal, 1inactive;

(8) license by reexamination."”

Renumber following bill section accordingly.

2, after line 22:
Insert a new bill section to read:
Sec. 10. AS 08.64 1is amended by adding a new section to read:

Sec. 08.64.333. REPORTS OF DISCIPLINARY ACTION OR LICENSE SUS-—
PENSION OR SURRENDER. The board shall promptly report to the Federa—
tion of State Medical Boards for inclusion 1in the nationwide disci—
plinary data bank actions taken by the board under AS 08.64.331 and

license suspensions or surrenders under AS 08.64.332 or 08.64.334."

Renumber following bill sections accordingly.

2, line 27:
Delete "this"

Insert "the [THIS]"

3, line 2, after "privileges.":

Insert "A hospital shall also report to the board the name and address

-3- 2/24/87
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of a person licensed to practice medicine and surgery or osteopathy in
the state if the person resigns hospital staff privileges while under

investigation by the hospital or a committee of the hospital.”

-4- 2/24/87



CS For HB 70 (Judiciary)
SECTIONAL ANALYSIS
Prepared by Rep. John Sund®s office.

Section 1 requires that to the extent possible and despite
AS 37.07.080(e), which prohibits transfers between
appropriations without legislative authority and transfers
between line items without the governor®s approval, one half
of the amount of fees collected by the state for medical
licenses, permits, and applications during the previous two
calendar years shall be allocated by the Department of
Commerce and Economic Development for the following fiscal
year to the division of occupational licensing to be used
for services provided to or on behalf of the State Medical

Board. The two-year average 1is specified because the
department renews all licenses at the same time. This will
prevent a yearly imbalance of appropriations, 1i.e., a large

appropriation one year_followed by a small appropriation the

Section 2 adds to the Board®"s duties the hiring of an
executive secretary and necessary staff and the ability to
contract out an impaired medical professional program for
licensees with substance abuse problems.

Section 3 requires that all applicants be checked through
the Federation of State Medical Boards disciplinary data
bank for any previous problems.

Section 4 repeals the 40-day requirement for exanm
applications and requires that the application deadline will
be established by regulation.

Section 5 eliminates oral examinations for licenses to
practice medicine or osteopathy.

Section 6 requires that all license applicants be personally
interviewed by at least one medical board member. Present
statute seems to leave this open to choice.

Section 7 requires that licenses be renewed at least every
two years instead of the present four years. The department
shall establish the renewal date. This permits the
department to continue its policy of renewing all licenses
at the same time.

Section 8 rewrites the statute relating to inactive medical
licenses. Current law requires that a licensee must reside
outside the state in order to obtain an inactive license.
As rewritten, a licensee™s residence would be irrelevant.
The only criterion would be whether the licensee practices



in the state. IfT the licensee does practice in the state,
no matter how infrequently, the licensee must hold an active
license.

Section 9 amends the statute relating to disciplinary
sanctions by allowing the board to impose a civil fine of
$10,000 or less if the board finds that a licensee has
committed an act set out in AS 08.64.326(a).

Section 10 is a housekeeping measure to remove the term
"surgery" from statute. Surgeons do not hold separate
licenses from other physicians.

Section 11: Requires the Board to report to the Federation
of State Medical Boards data bank any license refusals,
restrictions, suspensions, surrenders, etc. as described in
AS 08.64.240, 08.64.331, 08.64.332 and 08.64.334.

Section 12 adds to current law a requirement that a hospital
that revokes, suspends, or conditions a licensee®"s hospital
privileges (as well as restricting or refusing to grant
hospital privileges) report that fact ro the board and
explain thi reasons for the action. This report is required
even if the licensee voluntarily agrees to the action. A
report is not required if the only reason for the hospital”s
action was the licensee"s failure to complete hospital
records on time or Tfailure to attend staff or committee
meetings.

The hospital must also report the name and address of a
physician if that physician resigned while under an
investigation that could have lead to a restriction,
suspension, condition, etc.

This section also clarifies that the reasonable cause
necessary to authorize the board"s appointment of three
physicians to examine a licensee is "reasonable cause to
believe that a practitioner 1is a danger to tho health or
welfare of the public or the practitioner®s patients." This
section also specifically authorizes the board to suspend
the licensee®"s license before appointing the committee or
before receiving the committee™s report.

Finally, this section adds two new subsections to the
reporting law, AS 08.64.336. Subsection (e) provides
immunity from civil and criminal liability for submitting a
report or participating in an investigation of a licensee in
good faith. Subsection (f) provides that the
confidentiality of the physician-patient relationship and
the psychotherapist-patient relationship is not grounds for
refusing to submit a report, nor is the fact that the matter
that is required to be reported was the subject of a meeting
that was exempt from the public meeting law.

Section 13 adds a new statute. AS 08.64.338 allows the
board to order medical and psychiatric exams of a licensee
under investigation by the board. The exams are at board



expense, and may include tests requested by the examining
physician.

Section 14 amends the Alaska Rule of Evidence pertaining to
the physician-patient and psychotherapist-patient
testimonial privilege. The amendment provides that unless
the identity of a patient would be revealed, a report
submitted to the medical board under AS 08.64.336, and
matters reasonably raised by the report, are not covered by
the privilege in judicial proceedings. The amendment
includes, however, that the court may decide it necessary to
reveal the identity of a patient in order to serve justice.

Section 15 repeals provisions relating to license
examinations to reflect the board®"s current examining
practices.



CHANGES MADE TO CS HB 70 (L&C) IN JUDICIARY CS

1. Jsave the Board the power to set licensing fees instead
of/the Department. (Sections 1 and 9)

2s ' Made appropriations to the Board subject to availability
nd despite AS 37.07.080(e), which prohibits transfers

between appropriations without legislative authority and

transfers between line itmes without the governor's

approval. (Section 2)

3., Allowed payments made annually to the Board to be
xialculated on a biennial basis. This is to conform with the
renewal policy of the division in v/hich all licenses are
renewed at the same time. (Section 2)

4. Added to the Board"s duties the power to hire an
executive secretary and necessary staff and to contract out
/an impaired medical professional program for licensees with
substance abuse problems. (Section 3)

5. Required the Board to check all applicants through the
/ Federation of State Medical Boards disciplinary data bank.
(Section 4)

6 . /Ylade the department responsible for setting the license
rptiewal date. (Section 7)

7. Took "surgery"™ out of the bill as a housekeeping
measure. ~("Sections 11 and 13)

8. Required the board to report all disciplinary action to
the Federation of State Medical Board data bank. (Section
12) /

9. Defined "consultation /requirement”™ to mean "requirement
of peer review of the patient orders.” (Section 13)

10. Added that a hospital muse report the name and address
of a physician to the Board if that physician resigned while
under an investigation that could have led to a result that
requires reporting under AS 08.64.336. (Section 13)

[\ orv/” > 0
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.Original sponsors: Sund, Koponen,

Taylor ar.d Zawacki 3 [/ tod F3-

IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 70 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to the State Medical Board; and

amending Rule 504(d) of the Alaska Rules of Evi-—

dence."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*

read:

Section 1. AS 08.01 .065 1is amended by adding a new subsection to

(e) To the extent that appropriations are available for the pur-
pose, and notwithstanding the requirement of AS 37.07.080(e) that
approval of the office of management and budget 1is required, an amount
equal to one-half of the amount of fees collected during the previous
two calendar vyears for applications, Jlicenses, and permits 1issued
under AS 08.64 shall be allocated each fiscal year by the. department,
without the approval of the office -of management and budget, for
services provided to or on behalf of the State Medical Board by the
division of occupational licensing.

Sec. ?. AS 08.64.101 1is amended to rend:

Sec. 08.64.101 . DUTIES. Th<* board shall

(1) examine and issue licenses to applicants;

(2) develop written guidelines to 1insure that |licensing
requirements are not unreasonably burdensome and the 1issuance of
licenses in notunreasonably withheld or delayed;

(3 submit an annual report of 1its proceedings to the
governor, 1including a ntntement o* monev received and disbursed;

4 after n hearing, impose discinlirar”” sanctions on

-1 CSHP 70(Jud)
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persons whoviolate thischapter, or theregulations or orders of the
board;

(5) adopt regulations insuring that renewal of licenses 1is
contingent upon proof of continued competency on the part of the
licensee”

(6) hire an executive secretary and necessary staff;

(7) contract with private professional organisations to
establish an impaired medical professionals program to treat persons
licensed ur.der this chanter whoabuse addictivesubstances.

* Sec. 3. AS 08.64.200 1is amended by adding a new subsection to read:

(b) The board shall determine whether each physician applicant
has any disciplinary or other actions recorded in the nationwide
disciplinary data bank of the Federation of State Medical Boards.

* Sec. 4. AS 08.64.210(b) 1is repealed and reenacted to read:

(b) The deadline for submitting an exam application to
shall be established by regulation.

* Sec. 5. AS 08.64.220(a) 1is repealed and reenacted to read:

(a) The board shall offer a written examination suff
test the applicant®s fitness to practice medicine or osteopathy.

* Sec. 6. AS 03.64.255 is amended to read:

Sec. 08.64.255. INTERVIEW REQUIRED. All applicants for licen—
sure must TA LICENSE UNDER. AS 08.64.250 SHALL] be interviewed in
person by at least one member of the board before a license will be
issued. The inifrview must FSHALL1 be recorded. If r, AND, 7T] the
application is denied on the basis of the interview, the denial must
[SHALL] he stated in writing”® with the reasons for it, and the record
must [SHAJL1 be preserved.

9
* Sec. 7. AS 08.64.311 is repealed and re<nccted to read:

Sec. 08.64.311 . LTCF.NSE RENEWAL. The department shall establish

CSHB 70(Jud) -2-



license renewal dates. Licenses shall be renewed biennially, unless
the commissioner, by regulation, provides for more frequent renewals.
* Sec. 8. AS 03.64.313 1is repealed and reenacted to read:

Sec. 08.64.313. INACTIVE LICENSE. A licenseewho does not
practice in the state may hold an inactive license. A person who
practices in the state, however 1infrequently, shall hold an active
license.

* Sec. 9. AS 08.64.331(a) 1is amended to read:

(a) If the board finds that a licensee hascommitted an act set

out in AS 03.64.326(a), the board may

(1) permanently revoke a license to practice;

(2) suspenda license for adeterminate period oftime;

(3) censure a licensee;

(1) issue a letter of reprimand;

(5) place alicensee on probationary status and require the
licensee to

(A) report regularly to the board on matters involving
the basis of probation;

(B) limit practice to those areas prescribed;

(C) continue professional education until a satisfac—
tory degree of skill has been attained in those areas determined
by the board to need improvement;

(6) impose limitations or conditions on the practice of a
licensee; TORI
(7) impose a civil fine of not more than $10,000; or
(8) impose one or more of the sanctions set out in (1) -
(7) r(1) - (6)] of this subsection. o
* Sec. 10. AS 08.64.332 is repealed and reenacted to read:
Sec. 08.64.33™. AUTOMATIC SUSPENSION FOP. MENTAL INCOMPETENCY OR

-3- CSH? 70(Jud)
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INSANITY. Notwithstanding AS 44.62, if a person holding a license to
practice medicine or osteopathy under thi3 chapter is adjudged mental —
ly incompetent or insane by a final order or adjudication of a court
of competent jurisdiction or by voluntary commitment to an institution
for the treatment of mental illness, the person®s license shall be
suspended by the board. The suspension shall continue in effect until
the court finds or adjudges that the person has been restored to
reason or until a licensed psychiatrist approved by the board deter —
mines that the person has been restored to reason.

Sec. 11. AS 08.64 1is amended by adding a new section to read:

Sec. 08.64.335. REPORTS OF DISCIPLINARY ACTION OR LICENSE SUS-—
PENSION OR SURRENDER. The board shall promptly report to the Federa-—
tion of State Medical Boards for inclusion in the nationwide disci—
plinary data bank license refusals under AS 08.64.240, actions taken
by the board under AS 03.64.331, and license suspensions or surrenders
under AS 0S.64.332 or 08.64.334.

Sec. 12. AS 08.64.336 1is repealed and reenactad to read:

Sec. 08.64.336. DUTY OF PHYSICIANS AND HOSPITALS TO REPORT, ()
A physician who professionally treats a person licensed to practice
medicine or osteopathy in this state for alcoholism or drug addiction,
or for mental, emotional, or personalitv disorders, shall report it to
the board if the physiciar providing treatment feels that the person
may constitute a danger to the health and welfare of that person®s
patients or the public 1if that person continues in practice. The
report shall state the name and address of the person and the condi—
tion found.

(b) A hospital that revokes, suspends, conditions,
or refuses to grant hospital privileges to, or imposes a consultation

requirement on, a parson licensed to practice medicine or osteooathy

CZ*B 70(.Tud) _4-



in the state shall report to the board the name and address of the
person and the reasons for the action. A hospital shall also report
to the board the name and address of a person licensed to practice
medicine or osteopathy in the state if the person resigns hospital
3taff privileges while under 1investigation by the hospital or a com—
mittee of the hospital and the investigation could result 1in the
revocation, suspension, conditioning, or restricting of, or the re-—
fusal to grant, hospital privileges, or in the imnosition of a consul—
tation requirement. A report is required under this subsection
regardless of whether the person voluntarily agrees to the action
taken by the hospital. A report 13 not required if the sole reason
for the action is the person®s failure to complete hospital records 1in
a timely manner or to attend staff or committee meetings. In this
subsection "consultation requirement” means a restriction plficed on a
person® existing hospital privileges requiring consultation with a
designated physician or group of physicians 1in order to continue to
exercise the hospital pri“ileees.

(c) Upon receipt of a report under (a) or (b) of this section,
the board shall investigate the matter and, upon a finding that there
is reasonable cause to believe that the person who 1is the subject of
the report 1is a danger to the health or welfare of the public or to
the person®s patients, the board nay appoint a committee of three
qualified physicians to examine the person and reoort its findings to
the board. Notwithstanding the provisions o0o* this subsection, the
board may summarily suspend a license under AS 0S.64.331(c) before
appointing an examining committee or before the committee makes or
reporta its findings. o

(d) Tf the board finds that a person licensed to practice medi—
cine or osteopathy to unable to continue in practice with reasonable

-5- CSHR ?20f.*ud)
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safety to the person®'s patients or to the nubile, the board shall
initiaté action to suspend, revoke, [limit, or condi"."ion the narson®s
license to the extent necessarv for the protection of the person®s
patients and the public.

(e) A physician, hospital, or hospital committee that 1in good
faith submits a report under this section or participates in an. ir.vfi.s-
tigntion or judicial proceeding related to a raoort submitted under
this section is immune from civil, or criminal liability for the sub-
mission or participation.

(f) A physician or hosDitr.l may not refuse to submit: a report
under this section or withhold from the board or 1its investigators
evidence related to an investigation under this section on the grounds
that the report or evidence concerns a matter that was disclosed 1in
the course of a confidential physician-patient or psvehotherapist-
patient relationship or during ameeting of a hospital medical staff,
governing body, or committee that was exempt from the public meeting
requirements of AS 44.61.310.

Sec. 13. AS 03.64 1is amended by adding a new section to read:

Sec. 03.64.333. MEDICAL AND PSYCHIATRIC EXAMS. For the purposes
of an investigation under thischapter, the board may order a person
to whom it has 1issued a license or permit tosubmit to a medical or
psychiatric examination by a physician or other practitioner of the
healing arts appointed by the board. An examination shall be at the
board®"s pxpense. An examination may include the required submission
or biological, specimens requested by the examining phvsician or prac—

titioner.

Sec. *4. pulo 504(d) oc the Alaska Pulas of Evidence 1is amended no

(d) EXCEPTIONS. Thpre 1is no privilege under this rule:

70(7ud) -6 -



(1) Condition and Flenent o0? Claim or Defense. A
communications relevant to the physical, mental or emotional condition
of the oatient in any proceeding in which the condition cf the patient
is an element of the claim or defense of the patient, of nnv nartv
claiming through or under the patient, of person raisins the
patient’'s condition as an element of his own cose, or of anv person
claiming as a beneficiarv of the oatient threuzh a contract to which
the patient is or was a part7; or after the patipnt's death, in anv
proceeding in v*hich anv partv nuts the condition in issue.

(H) Crime or rreud. If the services of the ohvslicia
psychotherapist were sought, obtained or used to enable or aid anyone
to commit or plan a crime or fraud or to escape detection or aonrehen-
sion after the commission of a crime or a fraud.

(3) Broach of Duty Arising Out of Physician-Patient
tionship. As to a ocrrounlention relevant to nr* issue of breach, bv
the physician, or bv the psychotherapist, or bv the oatiant, of a duty |
earising out of the physician-patient or psychotherapist-patient rela- ;
tionship.

(A) Proceedings for Hospitalization. For communic
relevant to an issue in proceedings to hospitalize the patient for
physical, mental or emotional Lllneos, if the phvsicton or psycho-
therapist, in the course of diagnosis or treatment, has determined
that the patient is in need of hospitalization.

(5) Required Report. As to information that the phy
or psychotherapist or the patient in required to report to n public
employee, or as to information required to be -ecor-ied in a nublic
o’'cico, i* such report or -orord in open to public inspection, or ni
to .-.nfprrrr tlon  or matters cen”ainnd in or rensmnhl* raised by n

report submitted md&r AS OB.ftA.33A, oth*r than jo gorm.T-Jon that *wou d

-7 - CS*P 70fJud)
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establish the identity of < patient:, unless the court ?inds that it is
necessary to admit the 1identifyinc information 1in order to serve the
interests of Justice.

6) Fxn.ninaticn bv Crder cf Judee. As to communications
made in the course of nn examination ordered by the court of the
physical, mental or emotional condition of the natient, vith respect
to the particular purpose for which the anamination is ordered unless
the 1iudge orders otherwise. This exception does not apolv where the
examination 1is b"™ order of the court upon the request of the lawver
for the defendant in. a criminal o”oceedir.” in order to provide the
Inwver with information needed so that he nnv advise the defendant
whether to enter a plea based on. inr.anitv or to present a defense
based on his mental or emotional condition.

(“9 Criminal Proceeding. For physician-patient communica—
tions in. a criminal proceeding. TV > oxc«otien doer, rot nopl** to Che

e.svehorhfrapi.scqoatient privilege.

* Sec. 15. AS 0OP.64.260(b). (c), and (d) are repealed.

r.Z'l 7rt(.?ud)
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Original sponsors: Sund, Koponen,
Taylor and Zawacki
IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 70 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the State Medical Board; and
amending Rule 504(d) of the Alaska Rules of Evi-—
dence ."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 08.01.065 1is amended by adding a new subsection to
read:

(e)To the extent that appropriations are available for the pur—
pose,and notwithstanding the requirement of AS 37.07.080(e) that
approval of the office of management and budget 1is required, an amount
equal to one-half of the amount of fees collected during the previous
twocalendaryears for applications, licenses, and permits 1issued
under AS 08.64 shall be allocated each fiscal year by the department,
without the approval of the office of management and budget, for
services provided to or on behalf of the State Medical Board by the
division of occupational licensing.

* Sec. 2. AS 08.64.101 is amended to read:

Sec. 08.64.101. DUTIES. The board shall

(1) examine and issue licenses to applicants;

(2) develop writtenguidelines to 1insure that licensing
requirements are not unreasonably burdensome and the issuance of
licenses 1is not unreasonably withheld or delayed;

3) submit an annual report of its proceedings to the
governor, including a statement of money received and disbursed;

4) after a hearing, impose disciplinary sanctions on

1o CSHB 70(Jud)
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persons who violate this chapter, or the regulations or orders of the
board;

(5) adopt regulations insuring that renewal of licenses is
contingent wupon proof of continued competency on the part of the
licensee”

(6) hire an executive secretary and necessary staff;

@) contract with private professional organiza
establish an impaired medical professionals program to treat persons
licensed under this chapter who abuse addictive substcr.ces.

Sec. 3. AS 08.64.200 1is amended by adding a new subsection to read:

(b) The board shall determine whether each physician applicant
has any disciplinary or other actions recorded 1in the nationwide
disciplinary data bank of the Federation of State Medical Boards.
Sec. 4. AS 08.64.210(b) 1is repealed and reenacted to read:

(b) The deadline for submitting an exam application to the board
shall be established by regulation.
Sec. 5. AS 08.64.220(a) 1is repealed and reenacted to read:

(a) The board shall offer a written examination sufficient to
test the applicant™s fitness to practice medicine or osteopathy.
Sec. 6. AS 08.64.311 is repealed and reenacted to read:

Sec. 08.64.311. LICENSE RENEWAL. The department shall establish
license renewaldates. Licenses shall be renewed biennially, unless

the commissioner, by regulation, provides for more frequent renewals.

"Sec. 7. AS 08.64.313 is repealed and reenacted to read:

Sec. 08.64.313. INACTIVE LICENSE. A licensee who does not
practice in the statemay hold an inactive license. Aperson who
practices in thestate, however infrequently, shall hold an active
license.

* Sec. 8. AS 08.64.331(a) 1is amended to rend:

CSHB 70(Jud) -2-
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If the board Tfinds that a licensee has committed an act

out in AS 08.64.326(a), the board may

(1) permanently revoke a license to practice;

(2) suspend a license for a determinate period of time;
(3) censure a licensee;

4 issue a letter of reprimand;

(5) place a licensee on probationary status and require the

licensee to

(A) report regularly to the board on matters 1involving

the basis of probation;

(B) limit practice to those areas prescribed;

(C) continue professional education until a satisfac—

tory degree of skill has been attained in those areas determined

by the board to need improvement;

licensee;

™ D

* Sec. 9.
Sec.
INSANITY.
practice

mentally

court of

(6) impose limitations or conditions on the practice of a
TOR]
@) impose a civil fine of not more than $10,000; or

(8) impose one or more of the sanctions set out in (1) -

- (6)] of this subsection.

AS 08.64.332 1is repealed and reenacted to read:

08.64.332. AUTOMATIC SUSPENSION FOR MENTAL INCOMTETENCY OR

Notwithstanding AS 44.62, 1if a person holding a license to
medicine or osteopathy under this chapter is adjudged
incompetent or insane by a final order or adjudication of a

competent jurisdiction or by voluntary commitment to an

institution for the treatment of mental illness, the person®s license

shall be

suspended by the board. The suspension shall continue in

effect until the court finds or adjudges that the person has been

restored to reason or until a licensed psychiatrist approved by the

-3- CSHB 70(Jud)
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board determines that the person has been restoredto reason.

2 * Sec. 10. AS 08.64 is amended by adding a new section to read:
3 Sec. 08.64.335. REPORTS OF DISCIPLINARY ACTION OR LICENSE SUS—
4 PENSION OR SURRENDER. The board shall promptly report to the Federa-—
° tion of State Medical Boards for inclusion 1in the nationwide disci—
6 plinary data bank license refusals under AS 08.64.240, actions taken
! by the board under AS 08.64.331, and license suspensions or surrenders
8 under AS 08.64.332 or 08.64.334.
? * Sec. 11. AS 08.64.336 1is repealed and reenacted to read:
© Sec. 08.64.336. DUTY OF PHYSICIANS AND HOSPITALS TO REPORT. (@)
= A physician who professionally treats a person licensed to practice
2 medicine or osteopathy in this state for alcoholism or drug addiction,
H or for mental, emotional, or personality disorders, shall -eport it to
14: the board 1if the physician providing treatment feels that the person
. may constitute a danger to the health and welfare of that person-®s
o patients or the public 1if that person continues in practice. The
o report shall state the name and address of the person and the condi—
18

tion found.
lgl (b) A hospital that revokes, suspends, conditions, restric
2 or refuses to grant hospital privileges to, or requires peer review of
2 the patient orders of, a person [licensed to practice medicine or
# osteopathy in the state shall report to the board the name and address
” of the person and the reasons for the action. A hospital shall also
“ report to the board the name and address of a person Jlicensed to
? practice medicine or osteopathy 1in the state if the person resigns
* hospital staff privileges while under 1investigation by the hospital or
g a committee of the hospital and the investigation could result in the
& revocation, suspension, conditioning, or restricting of, or the re—
29

fusal to grant, hospital privileges, or in the imposition of a

CSHB 70(Jud) ~4-
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requirement of peer review of the person®s patient orders. A repor..
is required under this subsection regardless of whether the person
voluntarily agrees to the action taken by the hospital. A report 1is
not required iIf the sole reason for the action 1is the person®s failure
to complete hospital records in a timely manner or to attend staff or
committee meetings.

(c) Upon receipt of a report under (a) or (b) of this section,
the board shall investigate the matter and, upon a Tfinding that there
is reasonable cause to believe that the person who 1is the subject of
the report 1is a danger to the health or welfare of the public or to
the person®s patients, the board may appoint a committee of three
qualified physicians to examine the person and report its Tfindings to
the board. Notwithstanding the provisions of this subsection, the
board may summarily suspend a license under AS 08.64.331(c) before
appointing an examining committee or before the committee makes or
reports 1its findings.

()] IT the board finds that a person licensed to practice medi—
cine or osteopathy 1is unable to continue 1in practice with reasonable
safety to the person®s patients or to the public, the board shall
initiate action to suspend, revoke, limit, or condition the person®s
license to the extent necessary Z0" the protection of the person's
patients and the public.

(e) A physician, hospital, or hospital committee that 1in good
faith submits a report under this section or participates in an inves—
tigation or judicial proceeding related to a report submitted under
this section 1is 1immune from civil or criminal Jliability for the sub-—
mission or participation.

@D A physician or hospital may n t refuse to submit a report
under this section or withhold from the board or 1its investigators

-5- CSHB 70(Jud)
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evidence related to an investigation under this section on the grounds
that the report or evidence concerns a matter that was disclosed in
the course of a confidential physician-patient or psychotherapist-
patient relationship or during a meeting of a hospital medical staff,
governing body, or committee that was exempt from the public meeting
requirements of AS 44.62.310.

Sec. 12. AS 08.64 1is amended by adding a new section to read:

Sec. 08.64.338. MEDICAL AND PSYCHIATRIC EXAMS. For the purposes
of an investigation under this chapter, the board may order a person
to whom it hab 1issued a license or permit to submit to a medical or
psychiatric examination by a physician or other practitioner of the

aling arts appointed by the board. An examination shall be at the
board®s expense. An examination may 1include the required submission
of biological specimens requested by the examining physician or prac—
titioner.

Sec. 13. Rule 504(d) of the Alaska Rules of Evidence 1is amended to

(d) EXCEPTIONS. There 1is no privilege under this rule:

(&D) Condition and Element of Claim or Defense. As to
communications relevant to the physical, mental or emotional condition
of the patient in any proceeding in which the condition of the patient
is an element of the claim or defense of the patient, of any party
claiming through or under the patient, of any person raising the
patient®s condition as an element of his own case, or of any person
claiming as a beneficiary of the patient through a contract to which
the patient 1is or was a party: or after the patient®s death, 1in any
proceeding 1in which any party puts the condition in 1issue.

(2) Crime or Fraud. IT the services of the physician or

psychotherapist were sought, obtained or used to enable or aid anyone

70(Jud) -6-
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to commit or plan a crime or fraud or to escape detection or apprehen—
sion after the commission of a crime or a fraud.

3) Breach of Duty Arising Out of Physician-Patie
tionship. As to a communication relevant to an issue of breach, by
the physician, or by the psychotherapist, or by the patient, of a duty
arising out of the physician-patient or psychotherapist-patient rela—
tionship.

(A) Proceedings for Hospitalization. For communications
relevant to an issue 1in proceedings to hospitalize the patient for
physical, mental or emotional 1illness, if the physician or psycho—
therapist, 1in the course of diagnosis or treatment, has determined
that the patient is in need of hospitalization.

(5) Required Report. As to informationthat the physician
or psychotherapist or the patient 1is required to report to a public
employee, or as to information required to be recorded 1in a public
office, 1if such report or record 1is open to public inspection, or as
to information or matteis <contained in or vreasonably raised by a
report submitted under AS 08.6A.336.

(6) Examination by Order of Judge. As to communications
made in the course of an examination ordered by the court of the
physical, mental or emotional condition of the patient, with respect
to the particular purpose for which the examination is ordered unless
the judge orders otherwise. This exception does not apply where the
examination 1is by order of the court upon the request of the lawyer
for the defendant in a criminal proceeding 1in order to provide the
lawyer with information needed so that he may advise the defendant
whether to enter a plea based on insanity or to present a defense
bated on his mental or emotional condition.

@) Criminal Proceeding. For physician-patient

-7- CSHB 70(Jud)
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1 communications in a criminal proceeding. This exception does not
2 apply to the psychotherapist-patient privilege.

3 * Sec. 14. AS 08.64.260(b), (c), and (d) are repealed.
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM March 7, 1987
SUBJECT: AS 08.64.336(e) 1in CSHB 70 (Jud)
TO: Representative John Sund

Chairman, House Judiciary Committee

FROM: Edward H. Hein
Legislative Counsel

Under AS 08.64.336(e), which appears at page 5, lines 23 -
27 of CSHB 70 (Judiciary), a physician, hospital, or
hospital committee that submits a report required under S
08.64.336(a) or (b), C'" that participates in an
investigation or judicial proceeding related to the report,
could not be held liable civilly or criminally for
submitting the report or for participating in the
investigation or judicial proceeding. The only exception 1is
if the submission of the report or the participation in the
investigation or proceeding was done in bad faith, 1i.e.,
falsely.

This prevision makes it clear that a physician or hospital
that complies with its statutory duty to report certain in—
formation to the board cannot be sued for doing so. This
provision 1is intended to encoui®age reporting by people who
might be reluctant to do so for fear of being sued, even
though they are required by lav; to do so.

AS 08.64.336(e) 1is very similar to AS 18.23.010(a). That
provision makes any person immune from civil liability for
furnishing any information to the State Medical Board or
other "review organization”, unless the person knew or
should have known that the information was false.

EHH :csh
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AMENDMENT

Offered in the HOUSE By Sund

TO: CSHB 70(Jud)

Page 4, lines 20 - 21:
Delete "requires peer review of the patient orders of"

Insert "imposes a consultation requirement on"

Page 5, line 1:
Delete "requirement of peer review of the person"s patient orders™

Insert "consul ration requirement”

Page 5, line 6, after "meetings.":
Insert "Ir. this subsection "consultation requirement™ means a restric—
tion placed on a person®s existing hospital privileges requiring
consultation with a designated physician or group of physicians 1in

order to continue to exercise the hospital privileges.”

-1 3/9/87



AMENDMENT

Offered in the House By Gruenberg

To: CS. for HB 70 (Judiciary)

Page p, line *-, following "AS 08.64.336" delete: "." and
insert: ‘tother than information, that would.
establish the identity of a patient,unless the
court finds that it is necessary to admit such
identifying information in order to serve the

interests of justice."



AMENDMENT
. h(n

Offered in the HOUSE CotnwV\t*cE. BY

TO: CSHB 70(L&C)

Page J_, [line3-\ « \i
Delete new" AS 08. 64 .101 (6)/and (7) and sub”itute the followin;
* Sec. . /As "8.64.101 \ / amended by addirdfian"fcy subsection to read:
e board
y.ecutive secretary
fvate professional organisa{ions to
est”bHsh an impaired medical professionals program to tireat ersons

lifensealunder/this chapter who abube addictive substances

Page/J , line |i/: N. J

/ Delete "board" and inse>rt

line""0;
Insert new Sec. & to read:
* Sec. £?. AS 08.64.255 is amended to read:

Sec. 08.64.255. INTERVIEW REQUIRED. All applicants for licen—
sure must [A LICENSE UNDER AS 08.64.250 SHALL] be interviewed 1in
person by at least one member of the board before a license will be
issued. The interview must [SHALL] be recorded. IT[, AND, IF] the
application 1is denied on the basis of the interview, the denial must
[SHALL] be stated 1in writing”® with the reasons for it, and the record

must [SHALL] be preserved.
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MEMORAN DUM March 5, 1987
SUBJECT: Amendment to HB 70, State Medical Board bill
TO: Representative John Sund

Chairman, House Judiciary Committee

FROM: Edward H. Hein
Legislative Counsel

Enclosed is the CS draft requested for you by Shari Kochman.
At her request 1 am explaining why 1 have retained the amend—
ment to AS 08.01.065 that 1 recommended in amendments dated
2/24/87 and that appears in Sec. 2 of the CS.

The clause "To the extent that appropriations are available
for the purpose,” has been inserted to avoid the argument
that this section unconstitutionally attempts to restrict
the legislature®s power to appropriate.

The second clause, ™"and notwithstanding the requirement of
AS 37.07.080(e) that approval of the office of management
and budget 1is required,” is needed to clarify that the
requirement of this section applies regardless of whether
OMB approves. Without this language, this section conflicts
with AS 37.07.080(e).

If, after reviewing this memo, you still wish to delete
these two clauses, please let me know and | will change it.

EHH:csh
c7/078

Enclosure
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Original sponsors: Sund, Koponen,
Taylor and Zawacki
IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 70 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the State Medical Board; and

amending Rule 504(d) of the Alaska Rules of Evi—
dence."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 08.01.065(Ca) 1is amended to read:

(@) Except as provided 1in AS 08.64.315, the [THE] departm
shall adopt regulations that establish the amount and manner of pay-—
ment of application fees, examination fees, license fees, registration
fees, permit fees, investigation fees, and all other fees as appropri—
ate for the occupations covered by this chapter and for real estate
brokers and salesmen under AS 08.88.

* Sec. 2. AS 08.01.065 is amended by adding a new subsection to read:

(e) To the extent that appropriations are available for the
pose, and notwithstanding the requirement of AS 37.07.080(e) that
approval of the office of management and budget is required, an amount
equal to one-half of the amount of feescollected duringthe previous
two calendar years for applications, Jlicenses, and permits issued
under AS 08.64 shall be allocated each fiscal year by the department,
without the approval of the office of management and budget, for
services provided to or on behalf of the State Medical Board by the
division of occupational licensing.

* Sec. 3. AS 08.64.101 is amended to read:
Sec. 08.64.101. DUTIES. The board shall
(1) examine and 1issue licenses to applicants;

1o CSHB 70(Jud)
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CSHB

(2) develop written guidelines to 1insure that [licensing

requirements are not unreasonably burdensome and the issuance of

licenses

governor,

is not unreasonably withheld or delayed;
3) submit an annual report of 1its proceedings to the
including a statement of money received and disbursed;

(4) after a hearing, impose disciplinary sanctions on

persons who violate this chapter, or the regulations or orders of the

board;

(5) adopt regulations 1insuring that renewal of licenses 1is

contingent upon proof of continued competency on the part of the

licensee”

(6) hire an executive secretary and necessary staff;

@) contract with private professional organizations to

establish an impaired medical professionals program to treat persons

licensed

Sec. 4.
(b)

has any

under this chapter who abuse addictive substances.
AS 08.64.200 is amended by adding a new subsection to read:
The board shall determine whether each physician applic

disciplinary or other actions vrecorded 1in the nationwide

disciplinary data bank of the Federation of State Medical Boards.

Sec. 5.
(b)
shall be
Sec. 6.
€))
test the
Sec. 7.
Sec.
license

AS 08.64.210(b) 1is repealed and reenacted to read:
The deadline for submitting an exam application to the b
established by regulation.
AS 08.64.220(a) 1is repealed and reenacted to read:
The board shall offer a written examination sufficient
applicant™s fitness to practice medicine or osteopathy.
AS 08.64.311 is repealed and reenacted to read:
08.64.311. LICENSE RENEWAL. The department shall establish

renewal dates. Licenses shall be renewed biennially, unless

the commissioner, by regulation, provides for more frequent renewals.

70(Jud)
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* Seu. 8. AS 08.64.313 is repealed and reenacted to read:

Sec. 08.6A.313. INACTIVE LICENSE. A licensee who does not
practice 1in the state may hold an 1inactive license. A person who
practices 1in the state, however infrequently, shall hold an active
license.

* Sec. 9. AS 08.64.315 is amended to read:
Sec. 08.64.315. FEES. The board [DEPARTMENT] shall set fees
[UNDER AS 08.01.065] for each of the following:

(1) application;
(2) license by examination;
(3) Ulicense by endorsement or waiver of examination;
(4) temporary permit;
(5) locum tenens permit;
(6) [license renewal, active;
(7) license renewal, 1inactive;
(8) license by reexamination.

* Sec. 10. AS 08.64.331(a) 1is amended to read:

(a) IfT the board finds that a licensee has committed an act

out in AS 08.64.326(a), the board may
(1) permanently revoke a license to practice;
(2) suspend a license for a determinateperiod of time;
(3) censure a licensee;
(4) issue a letter of reprimand;
(5) place a licensee on probationarystatusand require the
licensee to
(A) report regularly to the board on matters involving
the basis of probation;
(B) limit practice to those areas prescribed;
© continue professional education until a

-3- CSHB 70(Jud)
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satisfactory degree of skill has been attained 1in those areas
determined by the board to need improvement;
(6) impose limitations or conditions on the practice of a
licensee; [OR]
@) impose a civil fine of not more than $10,000; or
(8) impose one or more of the sanctions set out in (1) -
() [ - (B)] of this subsection.
* Sec. 11. AS 08.64.332 is repealed and reenacted to read:

Sec. 08.64.332. AUTOMATIC SUSPENSION FOR MENTAL INCOMPETENCY OR
INSANITY. Notwithstanding AS 44.62, if a person holding a license to
practice medicine or osteopathy under this chapter 1is adjudged
mentally 1incompetent or insane by a final order or adjudication of a
court of competent jurisdiction or by voluntary commitment to an
institution for the treatment of mental 1illness, the person®s license
shall be suspended by the boaiu. The suspension shall continue in
effect until the court finds or adjudges that the person has been
restored to reason or until a licensed psychiatrist approved by the
board determines that the person has been restored to reason.

* Sec. 12. AS 08.64 1is amended by adding a new section to read:

Sec. 08.64.335. REPORTS OF DISCIPLINARY ACTION OR iCENSE SUS—
PENSION OR SURRENDER. The board shall promptly report to the Federa-—
tion of State Medical Boards for inclusion in the nationwide disci—
plinary data bank license refusals under AS 08.64.240, actic"” taken
by the board under AS 08.64.331, and license suspensions or surrenders
under AS 08.64.332 or 08.64.334.

* Sec. 13. AS 08.64.336 is repealed and reenacted to read:

Sec. 08.64.336. DUTY OF PHYSICIANS AND HOSPITALS TO REPORT. (€))

A physician who professionally treats a person licensed to practice

medicine or osteopathy 1in this state for alcoholism or drug addiction,

CSHB 70(Jud) ~4-



or for mental, emotional, or personality disorders, shall report it to
the board if the physician providing treatment feels that the person
may constitute a danger to the health and welfare of that person®s
patients or the public if that person continues 1in practice. The
report shall state the name and address of the person and the condi—
tion found.

) A hospital that revokes, suspends, conditions, restric
or refuses to grant hospital privileges to, or requires peer review of
the patient orders of, a person Jlicensed to practice medicine or
osteopathy in the state shall report to the board the name and address
of the person and the reasons for the action. A hospital shall also
report to the board the name and address of a person Jlicensed to
practice medicine or osteopathy in the state 1if the person resigns
hospital staff privileges while under investigation by the hospital or
a committee of the hospital and the investigation could result in the
revocation, suspension, conditioning, or restricting of, or the re—
fusal to grant, hospital privileges, or 1in the imposition of a re—
quirement of peer review of the person®s patient orders. A report is
required under this subsection regardless of whether the person volun—
tarily agrees to the action taken by the hospital. A report 1is not
required if the sole reason for the action 1is the person®s failure to
complete hospital records 1in a timely manner or to attend staff or
committee meetings.

(ct Upon receipt of a report under (a) or (b) of this section,
the board shall investigate the matter and, upon a finding that there
is reasonable cause to believe that the person who is the subject of
the report is a danger to the health or welfare of the public or to
the person®s patients, the board may appoint a committee of three
qualified physicians to examine the person and report 1its findings to

-5- CSHB 70(Jud)



the board. Notwithstanding the provisions of this subsection, the
board may summarily suspend a Ulicense under AS 08.64.331(c) before
appointing an examining committee or before the committee makes or
4 reports its findings.
5 (d) If the board finds that a person licensed to practice medi-
cine or osteopathy 1is unable to continue 1in practice with reasonable

safety to the person®s patients or to the p. lie, the board shall

Sﬁ initiate action to suspend, revoke, [limit, or condition the person®s
‘ license to the extent necessary for the protection of the person®s
10 patients and the public.
].’Lt (e) A physician, hospital, or hospital committee that 1in good
12 faith submits a repcrt under this section or participates 1iIn an inves-
st tigation or judicial proceeding related to a report submitted under
1 this section is immune from civil or criminal Jliability for the sub-—
mission or participation.
1 () A physician or hospital may not refuse to submit a rep
under this section or withhold from the board or itBinvestigators
0 evidence related to an investigation under this section on the grounds
ol that the report or evidence concerns a matter that was disclosed ir.
201 the course of a confidential physician-patient or psychotherapist-
patient relationship or during a meeting of a hospital medical staff,
7 - governing body, or committee that was exempt from the public meetine
2 requirements of AS 44.62.310.
2 * Sec. 14. AS 08.64 1is amended by adding new sections to read:
Sec. 08.64.337. SUBPOENA POWER. For the purposes of an inves-
*° tigwtion under this chapter, the board may issue a subpoena to, admin-
ister or cause to be administered an oath to, and examine or cause to
o have examined the parts of the books, papers, and records of a person
29j!

to whom the board has issued a license or permit or to a person the

CSH3 70(Jud) -6-



read:

board reasonably believes has information relevant to the investiga—
tion. The superior court, on application of the board, shall enforce
the attendance and testimony of witnesses and the production and
examination of books, papers, and records.

Sec. 08.64.338. MEDICAL AND PSYCHIATRIC EXAMS. For the purposes

of an 1investigation under this chapter, the board may order a person

to whom it has 1issued a license or permit to submit to a medical cr i

psychiatric examination by a physician or other practitioner of the
healing arts appointed by the board. An examination shall be at the

board®"s expense. An examination may 1include the required submission

of biological specimens requested by the examining physician or prac-—

titioner .

Sec. 15. Rule 504(d) of the nlaska Rules of F/idence is amended rc

(d) EXCEPTIONS. There is no privilege under this rule:

(D ConJition and Element of Claim or Defense. As to
communications relevant to the physical, mental or emotional condition
of the patient 1in any proceeding 1in which the condition of the ratient
is an element of the claim or defense of the patient, of any party
claiming through or wunder the patient, of any person raising the
patient®s condition as an element of his own case, or of any person
claiming as a beneficiary of the patient through a contract to which
the patient 1is or was a party: or afcer the patient®s death, 1in any
proceeding in which any party puts the condition in issue.

(2) Crime or Fraud. IfT the services of the physician or

psychotherapist were sought, obtained or used to enable or aid anyone

to commit or plan a crime or fraud or to escape dotation or apprehen—

sion after Che commission of a crime or a fraud.
3) Breach of Duty Arising Out of Physician-Patient

-7- CSHB 70(Jud)



Relationship. As to a communication relevant to an 1issue of breach,
by the physician, or by the psychotherapist, or by the patient, of a

duty arising out of the physician-patient or psychotherapist-patient

4 relationship.
> ()] Proceedings for Hospitalization. For communications
6

relevant to an 1issue 1in proceedings to hospitalize the patient for

! physical, mental or emotional 1illness, 1if the physician or psycho—
81 therapist, in the course of diagnosis or treatment, has determined
9i that the patient is in need of hospitalization.

loe (5) Required Report. As to information that the
ﬂq' or psychotherapist or the patient is required to report to a public
= employee, or as to information required to be recorded 1in a public
nf office, 1if such report or record is open to public inspection, or as
. to information or matters contained 1in or reasonablv raised bv =
7 report submitted under AS 08.6A.336.

= (6) Examination by Order of Judge. As to communications
o made in the course of an examination ordered by the court of the
1 physical, mental or emotional condition of the patient, with respect
o to the particular purpose for which the examination is ordered unless
20- the judge orders otherwise. This exception does not apply where the
2 examination 1is by order of the court upon tne request of the lawyer
2 | for the defendant 1in a criminal proceeding 1in order to provide the
231 lawyer with information needed so that he may advise the defendant
ad whether to enter a plea based on 1insanity or to present a defense
Zi? based on his mental or emotional condition.

2 (7) Criminal Proceeding. For physician-patient communica—
21 tions 1in a criminal proceeding. This exception does not apply to the
at psychotherapist-patient privilege.

29}

* Sec. 16. AS 08.6A.260(b), (c¢), and (d) are repealed.

CSHB 70(Jud) -8-
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Questions to answer on HB70
Dr. Conlev:

1. Amendment #1: Problem making Medical Board only board 1in
Division exempt from the Department setting fees.

2. Amendment #4: Same problem as in #1.

3. Amendment #3: Problem with board having authority to hire
staff and that position of executive director doesn”"t exist.
Change to executive secretary, which Nursing Board hires, and
approval is subject to the Division.

Sister Barbara:

1. Amendment #7: How to define investigation. It must be an
investigation that resulted in a consultation requirement,
revocation, suspension, condition, restriction or refusal of

hospital privileges. But does that restriction come after or
before 1investigating. IfT after, then how do we define
investigation. /

AJMN
2. Need definition of consultation requirement. -

i- gyl
1

Ed Hein:
1. Grant immunity to treating physicians for reporting a
patient physician®s drug, alcohol, etc. problenm. Give
immunity to members of hospital peer review group. Use Health

Care Quality Improvement Act of 1986 as guideline. Just state
in statute "ir. compliance with the Health Care Quality
Improvement Act of 1986."



ALASKA STATE MEDICAL BOARD
Pouch D
Juneau, Alaska 99811 APR 15 1987

April 8, 1987

Reprc‘,entativc John Sund
Alaska House of Representatives
Pouch V

Juneau, Alaska 99811

Dear John:

I got word yesterday that House Bill 70 passed the House by a unanimous vote. The news was
very gratifying.

I would again like to thank you for all hard work and the many hours you and your staff have spent
on this bill. 1 will continue to be available as the bill moves into the Senate and will contact Senator
Hensley's office tomorrow to make myself available for whatever committee hearings, etc. are
deemed necessary for it's passage.

Again many thanks. Your efforts are very much appreciated. A particularly thanks to Shari and
Howard for all the work that they have put in on this plus doubtless other members of your staff
who are working behind the scenes.

Sincerely,

\%

Thomas L. Conley, M.D.
Chairman



ALASKA STATE MEDICAL BOARD
Pouch D
Juneau, Alaska 99811
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April 15, 1988

Honorable John Sund
POBox V
Juneau, Alaska 99811

Dear Representative Sund:

The State Medical Board would like to urge your support of SB 501 which would place the board's
Executive Secretary in the partially exempt service.

It was assumed at the time of the passage of HB 70 creating the executive secretary position last
year that it was a partially exempt one and such was reflected in the fiscal note. Unfortunately the
specific language wasn't in the bill proper.

The board went through a time consuming and moderately expensive process of screening,
interviewing and choosing an incumbent for the position. The potential evident in the candidate we
selected has proved out and by dirt of involving herself in extensive training she is at the point of
becoming a really effective board administrator. This is particularly important as we prepare to
launch the impaired physician program. The development of the program has been primarily her
responsibility and the board is looking forward to her direction of it as it is implemented.

Unfortunately, since the position is not listed as partially exempt, the best that could be done was to
make the position a temporary classified one that will shortly have to be readvertised. Given
lay-off preferences we might well loose a now trained and effective executive. In the short run that
will set the board back almost a year.

More importantly in the long run, the precedent of having the board’ executive not serve at the
pleasure of the board has significant potential for vitiating the effectiveness of the position. Mutual
trust and a community of interest between the board and its executive is a must and it therefore
set ms logical that the position should be a partially exempt one.

Your support of this effort would be greatly appreciated. The board and I will be happy to answer
any questions you might have on the matter.

Sincerely,

TLC:ts
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SUBJECT: Sectional analysis of HB 70, relating to the
State Medical Board

TO: Representative John Sund

FROM: Edward H. Hein

Legislative Counsel

Section 1 requires that theAamount of fees collected by the
state for medical licenses, permits, and applications during
the previous cal”iwiar yeaxr shall be allocated by the Depart—
ment of Commerce and Economic Development for the following
fiscal year to the division of occupational licensing to be
used for services provided to or on behalf of the State
Medical Board. . T
Sec. 2 requires that applicants for medical license examina—
tions submit their applications to the State Medical Board
120 days before the examination date, rather than A0 days
before the examination date.

Sec. 3 eliminates oral examinations for licenses to practice
Y medicine or osteopathy,

u - \e
Sec. % rewrites the statute relating to inactive medical
licenses. Current law requires that a licensee must reside

outside the state in order to obtain an inactive license.
As rewritten, a licensee"s residence would be irrelevant.
The only criterion would be whether the licensee practices

in the state. If the licensee does practice in the state, no
matter how infrequently, the licensee must hold an active
license.

Sec. W amends the statute relating to disciplinary sanctions
by allowing the board to impose a civil fine of $10,000 or
less 1f the board finds that a licensee has committed an act
\% set out iIn AS 08.64.326(3)" /These acts are: (1) securing a
license through deceit, fradd, or intentional misreprcsenta-



Representative Sund
February 17, 1987
Page 2

tion; (2) engaging in deceit, fraud, or intentional misrep—
resentation while providing professional services or engaging
in professional activities} (3) advertising professional
services in a false or misleading manner; (4) having been
convicted of a felony or other crime substantially related

to the licensee ™ qualifications, functions, or duties, or a
crime involving unlawful procurement, sale, prescription, or
dispensing of drugs; (5) having procured, sold, prescribed,
or dispensed drugs in violation of law; (6) intentionally or
negligently permitting the performance of patient care by
persons under the licensee"s supervision that does not con—
form to minimum professional standards, even if the patient
was not injured; (7) failing to comply with the provisions

of AS 08.64, or a regulation or order of the board; (8) dem—
onstrating professional 1incompetence, gross negligence, or
repeated negligent conduct, or addiction to drugs, or unfit—
ness because of physical or mental disability; (9) engaging
in unprofessional, lewd, or immoral conduct while serving a
patient; (10) performing an abortion (A) without a license;
or (B) outside of a hospital or other facility approved by
the Department of Health and Social Services or a federal
hospital; or (C) on an unmarried minor without consent of

the minor®s parent or guardian; or (D) on a woman who has

not been in the state for at least 30 days before the
abortion; (11) violating any ethical code regulation adopted
by the board; (12) denying care or treatment to a patient or
person seeking treatment solely because the patient or per—
son fails or refuses to agree to arbitrate under AS 09.55.536(a);
or (13) having had a medical license or certificate suspended
or revoked 1in another state, U.S. territory, or Canadian
province, unless the suspension or revocation was for failure
to pay fees.

Sec. adds to current law a requirement that a hospital

that places a consultation requirement on, revokes, sus—
pends, or conditions a licensee"s hospital privileges (as
well as restricting or refusing to grant hospital privi—
leges) report that fact to the board and explain the reasons
for the action. This report is required even if the licensee
voluntarily agrees to the action. A report is not required
if the only reason for the hospital®s action was the
licensee"s failure to complete hospital records on time or
failure to attend staff or committee meetings.

Sec. N clarifies that the reasonable cause necessary to
authorize the board"s appointment of three physicians to
examine a licensee 1is "reasonable cause to believe that a
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practitioner is a danger to the health or welfare of the
public or the practitioner®s patients". This section also
specifically authorizes the board to suspend the li ensee”s
license before appointing the committee or before receiving
the committee®s report.

Sec. adds two new subsections to the reporting law,

AS 08.64.336. Subsection (e) provides immunity from civil
and criminal liability for submitting a report or partic—
ipating in an 1investigation of a licensee in good faith.
Subsection (f) provides that the confidentiality of the
physician-patient relationship and the psychotherapist-
patient relationship 1is not grounds for refusing to submit a
report, nor is the fact that the matter that is required to
be reported was the subject of a meeting that was exempt
from the public meeting law.

Sec.W adds two new statutes. AS 08.64.337 gives the
medical board subpoena power and the power to administer
oaths for purposes of an investigation of a licensee.

AS 08.64.338 allows the board to order medical and psychia—
tric exams of a licensee under investigation by the board.
The exams are at board expense, and may include tests
requested by the examining physician.

Sec. M amends the Alaska F;ule of Evidence pertaining to the
pEysTcian-patient and psychotherapist-patient testimonial
privilege. The amendment provides that a report submitted
to the medical board under AS 08.64.336, and matters
reasonably raised by the report, are not covered by the
privilege in judicial proceedings.

Sec. I jMrepeals provisions relating to license examinations
to reflect the board > current examining practices.

EHH:mkr
m9/018



ALASKA STATE MEDICAL DOABD
Pouch D
Juneau, Alaska 98111

February 18, 1987

Representative John Sund

Alaska State House of Representatives
Pouch V

Juneau, Alaska 99811

John,

Please find enclosed the proposed amendments to 11B70 we discussed. After much consideration |
elected to delete the amendment calling for ordering of re-examination in eases of suspected
"intellectual” incompetence due to considerations of the complexity of the matter and the need to
hear from all respondents before proceeding.

As you know wide-ranging, general, written exams (generally either the FLFX exam or an even
more comprehensive three part exam offered over a period of years to most all U.S. medical
students / post graduate fellows referred to as the National Board of Medical Fxaminers Test) .ire
icquired ut the point of initial licensing in whatever jurisdiction that occurs. This is appropriate as
one needs e good overview of the whole discipline before specializing in its sub-branches. It is
however questionable how appropriate it would be to require such an'exam of someone who has
been in specialty practicc for many years if his/her competence were to be questioned. One could
for instance be well qualified in cardiology and be unable to appropriately manage complicated
obstetrics or orthopedic-subjects on which a general exam demands knowledgeable responses.

Perhaps the answer is to let the board tailor its choice of an appropriate re-examination of.an
individual suspected of incompetence in a purely medical sense (us opposed To psychiatric, physical
or substance abuse generated incompetence) to the individual cabe. Various specialty exams are
available for this purpose but the logistics arc complicated.

The Medical Board faces sunset this year and legislation re-authorizing it for (probably) four years
is due to be introduced at a latter date. Most likely, pending further thought and input from a
number of sources, it would be best to hold on this area for now and if deemed a aolid proposal
submit such as a rider on that legislation.

I’m very impressed with and appreciative of the speed with which HB70 is moving and would do
nothing to hinder it; thus I think this area is one to hold off on for now till mature judgment can be
brought to bear.

As you know the board has given considerable thought to *he impaired physician question. In
addition to wishing to set up a monitored treatment program for licensees under board supervision
(i.e. those who come to board attention) it is desired by having the program in place to encourage
individuals to voluntarily enter such programs before coming to board notice. Such creates
somewhat of a problem in that part of the purpose of the program for voluntary referrals would be
vitiutcd if the individuals were reported to the board.

Thooins L. Coilcy, M.D. «ChulrinHO* 3612 Tonjass Avenue, Kctchtknn, Alaska 99901
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The FSMB publication "A Guide to the Essentials of a Modem Medical Practice Act" suggests that
those conducting such a board approved program should be exempt from the mandatory reporting
requirements relating to impaired physicians (voluntarily) participating satisfactorily in the program.

I bring the subject up to query if we need such language or whether we can depend on the present
08.04.336(a) which requires n physician who professionally treats another physician for
alcoholism or drug addiction to report to the board if "the physician providing treatment feels that
the person may conslit ite a danger to the health and welfare of that person's patients or the public if
that person continues in practice.” | actually think I'm bringing up the question to answer it if the
subject arises. The language would seem to give us the necessary authority to write regulatory
provisions for treatment programs to ensure reporting of the individual who voluntarily enters a
monitored treatment program and then relapses. Tims this also seems an area to hold on to permit
the bill to go forward.

Sincerely,

Ve

Thomas L. Conley, M.D.

TLC/mm



ALASKA STATE MEDICAL HOARD
Pouch D
Juneau, Alaska 99811

January 22, 1987

Representative John Sund

Alaska State Ilouse of Representatives
Pouch V

Juneau, Alaska 99811

Dear John,

Please find enclosed the proposed changes to the Medical Hoard Hill 1spoke to Howard
about today (they wcic messaged up to him in rough form via legislative Affairs this morning).
Subsequent to contacting Howard, | discovered that though J:d Hein in his memo concerning the
draft copy slated that lie had included deletion of 08.64.260 (b) (c) &(d) it did not appear in the
draft so I have included it with the proposed changes.

Tlic addition of language to the new subsection 08.01.065 (d; [Ibelievc it must be (d) rather
than (e) since the present 08.01.065 has only subsections (a) through (c)] stating that fees shall be
set by the board is designed to prevent future problems. At present our relations with the
department and division arc excellent so that there should be no difficulties in getting fees set in
such manner as to support adequate functioning, including hiring of an Executive Diicctor, etc.
However the players change over time and the hoard could find itself facing hostility to its
functioning in the future as it has on occassion in the past. One way this hostility could be played
out would be for the division to set fees below the level necessary for the boaid to function
adequately. | recognize this sounds somewhat paronoid but our experience supports the contention
that the problem can exist. Tims rather than leaving things to the mercy of personalities it seems
better to set it in law relying on the wisdom of".lie admittedly somewhat artificial concept that the
"rule of Law" is pcrferablc to "rule of individuals".

Of course the argument can cut both ways and 1won’t argue that in past power struggles
between the board and the division that the board has bad a monopoly on virtue. However it is
clear that physicians around the state aie indeed willing to pay higher fees to support an effective
licensing activity and it would thus be a shame to see the effort thwarted at sc im fa' re point by
intcrnicinc squabbling.It's a touchy business | realize, for it docs indeed increase tl. power of a
subsidiary activity of the Division of Occupational Licensing. To be able to accept that with grace
and cquanimhy requires a mature and self-confident division administrator and 1don't think we can
rely on always having such a person in the position. Fortunately at this critical junction we do.

Tlic proposed additions to AS08.64.101 arc designed to formalize in law two critical means
by which the board hopes to cany out its function. While it might be argued that the duly and
authority to do these things is implicit in the legislation it seems on balance better to slate them
explicit)’. That we need a day to day administrator to carry out board policy and supervise
enforcement is abundantly obvious to the board members and is in no way an extravagant move.
Moreover as the funds to achieve such will come from ’hose regulated it will not be a drain on the
state's budget at a time of economic decline.

T.L. Conley. Chairman * 3G12 Tongass Avenue, Ketchikan, AK 99901 * (907) 225-5146



The authority to set up an impaired professionals program by contractual arrangement lias
been discussed before, ASUS.64.101 (7) formalizes this. Funding will be via charges to the
licensee requiring the services except for the administrative aspects which will derive from fees.

Deletion of AS08.64.260 (b) (c) and (d) is justified by changes in the FLEX exam, a
standardized national exam, that as of 1985 is a two part rather than a three part exam.. Details of
the comparison and application of the two exams are tedious. After prolonged consideration the
Stale Medical Board promulgated regulations 12AAC40.020 (u-h) to cover the subject.
ASU8.64.260 (b) (c) and (d) arc in conflict with these as they refer to the old examination. They
are applied in connection with prior regulations under 12AAC40.020 when considering examinees
who took the FLEX prior to May 18, 1985. Tlic three part FLEX ,s I1(*longer available from the
Federation of Stale Medical Boards. In future it would probably be best to leave close details such
as interpretation of tests that change ftom time to time in regulation rather than statute for obvious
reasons.

When | spoke with Howard today, be mentioned you bad some hesitancies about
AS08.64.336 (e) & (f) the provision covering immunity for those reporting to the boaid in good
faith. Our experience suggests this is a critical element in tlic revisions and the lack of such
assurances is the principal cause of our failure to hear about infractions and incidents and patterns
of malpractice. Just before talking to Howard I got a call asking for advice about bow to handle
just such a situation wherein the medical staff of one of the state's hospitals wishes to deny renewal
of privleges to two physicians on the grounds of incompetence and a pattern suggesting
malpractice. They were told that the hospital, whose governing board has the final say in such
matters (something of which many people arc unaware), would not accept their recommendation
because the hospital would then be obliged to report such and feared civil suit for so doing. During
lire last year | have gotten five calls of similar nature concer ning variants of the same problem.

Enclosed 1have also sent you a copy of a Federation of State Medical Boards publication
entitled Essentials of a Modem Medical Tmciicc Act. |would.particulaily direct your attention to
Section XI11, Compulsory Reporting and Investigation. It may be a little broader than one may care
to enact (for instance one could interpret it to imply that an offending physician is required to report
himself which is likely impractical and may offend concepts of self incrimination) but is gives food
for thought. It docs advise that penalties should he established for demonstrated failure to report
which may be an excellent idea. It may also be a good idea to rcq lire reporting in the circumstance
that a physician resigns from a hospital staff while under investigation regarding privleges, etc.

Finally we arc somewhat in confusion as to how to ma mge and fund the transition period
from our present way of conducting business to that which .vc would hope to have on line next
year if the legislation passes. At present physicians licenses arc issued for fcur years and arc next
dec to expire on 12/31/88. Thus the bulk of fee income comes to the state in December every
fourth year with only a trickle from new licenses and temporary licenses between those times.

Thus being funded at the fee income level of 1987 will not permit us tc do even the present
inadequate job in 1988. In our original proposal we called for annual renewal so we could adjust
fees in such manner as necessary to meet expenses.

What might work would be to change the expiration date of licenses now in force to
12/31/87, collect the renewals in Nov/Dee '87 and thus have the funds to function in 19S8.
Thereafter we would advise renewal be annual or at the most every two years. To do this we
probably need authority in law.



Again thanks for all your help and support in the effort and pood luck this session. 1
suspect we are either going to pet it lopcther as a stale this year and einerpc with much preater
maturity or we arc goinp to he in a world of hurt. I'm particularly pleased by the idea of gettinp a
statement of minimum funding by joint resolution sometime in March. It should let local
povcrmenls and school districts budget more rationally and force the issue of what we are going to
be willing to pay for locally.

Sinclerly,

Thomas L. Conley, M.D.
T13C/mm

P.S. Dave Tohnson here and George Brcnncman of our board from Anchorage feel the first
sentence of AS08.01.065 (d) should start "An amount ?jjcasl equal to The argument is tliat it
forslalls quibblers who want localise difficulties due to minor mismatches of funds and pci mils a
fall back position if the economy goes completely gunny-saek and the bcaid has to be run at some
minimal level during times of financial disaster.



Amend AS0S64.336 (b) to add a new line at line 28, to wit:

27 ..refusing to grant hospital privileges. Additionally a person licensed 1Q _prarlici mifdicingjir
surxg.ry-gr.psigQnalhy in thtsAiate. who resigns his/herlic/pital iiafl-pdyilmiAyhikjindfi
mycslkaiion-bv.a hospital or.comTnittee thereof shall be reported to the board. A report is
required...

Amend 08.64.338 to add new language at line 16, to wit:

15 ..examining physician or practitioner. ?f alicensee fail io snbmitJp aaCAatnmaiipnAvhcn
aoKdy-diif.cied-IP do soby.the board the board roav. enter a.final ordciLQfiicciiscjsycmvji
iuasnjsiQPjtiii~gligfliiiig. and proof of refusal.

(In other words, failure to submit to an exam under such circumstances is cause for license
revocation)

Add new section:
AS 08.64.335 Actions reported All actions taken under AS 08.64.33L"\S.08,64332 and
AS.01164 J oy c it iab of liccnsuic”ia(KLA>S08 .7-240

Disciplinary Data Bank.

(We have to this point interpreted our mandate as permitting this as such knowing- is in the public
domain after the board acts. However sending Die material to other agencies unsolicited A
interpreted as actively "publishing” such information. It could perhaps be argued as grounds for a
claim against the state. Paranoid of me no doubt. The more important reason for adding the
section is actually simple statement of intent)

Finally as we discussed, there should be some sanction placed on failure to report as required under
AS 08.64.336. Clearly we have authority in this regard vis-a-vis physicians via licensing action.
We have no jurisdiction over hospitals so writing a sanction into AS08.64 for hospitals that fail to
report seems neither proper nor practical. What this should consist of (misdemeanor, civil fine,
etc.) and where in the state code it should be placed I would leave to your gc*>d offices and that of
legislative affairs. 1do think it is an important matter as hospitals may decide it more expeditious to
risk noncompliancc with a law without sanctions than the entanglements of reporting.

The previous recommendations for amendments to AS 08.01 arc hereby also appended for
completeness. Notice our additional line on AS 08.01.065 (d). Nc.e also the division requests we
substitute the designation executive secretary for executive director.

AS 08.01.065 (c) should be renumbered AS 08. 01. 065 (d) and should be rephrased to read:

d) AiULniQunLcqualJoJhc amount of fecs-collccted for applications, liccnscs.jmd permits
iJiidt;r~fIL64jditDiig-lhe_pr” ,iQus calendar yean shall .be-Allocated each. vcar_by_thc
flcpanmcnUQuscryicss provided 4Qoi on.bghalLgLtIKLSmic MdicaLBoaidJiyJhci”jsifln
A-CtopAiiQnidJLicsnsing.. These fccbjhalUifeklJixihg.SiaitLMcdicOQfIn!LcgnsisiEnt
ailh.ils"taiutQOLQbligalipiilL

AS 08.64.101 is Amended by adding two new subsections to read:

6) laj&niulmlon Ayith anddlndp_ul_‘ll’_\C’\ISb'ngDI|’\j’\J|ICJQbI$ICUL_(_)LOIICUpII_UPIIa_J
UcgaarUL toJrirs Bi 'ﬁ'Km&c'&%ﬁlaBEfou g 2ipaid,.and prosids_siich administratis
secretarial, andjnycstirtitiMUiai JULfinflUjgoycji;£aryJoj ui&*
thilLacimi}i.Junflndal?ii~QrLfQrihcLnccesifliy-PQsin Hy the
hoiiid_undcilLAS_QS.Q1/5idL
7) Ibe-boardjhall mhavo.the author!tyJocntcr intojroiilracmallinan gemcnts_with existing
dcrlwith rdb'siciaoontLindiil?isjplpiligr
oLaddkiiy”ubdanccii.

Delete AS 08.64.260 (b), (c), and (d). AS 08.64.260 (a) should remain unchanged.



AS03.01.065 (e) should be renumbered AS08 01.065 (d) and should be
rephrased lo read:

(d An amount equal to the amount of tees collected for applications,
licenses, and permits under AS08.64 during the previous calender year
shall be allocated each year by the department for services provided to or
on behalf of the Slate Medical Board by the Division of Occupational

Licensing. These fees shall be set by the State Medical Board consistent
with its statutory obligations.

AS08.64.101 is Amended by adding two new subsections to read:

6) In consultation with and under the existing rules of Ihe Division of
Occupational Licensing to hire an Executive Director tor the board and
provide such administrative, secretarial, and investigative stall as shall
prove necessary to ensure effective functioning of the activity. Financial

support for the necessary positions shall derive from fees set by the board
under AS03.01.65(d).

7) The board shall have the authority to enter into contractual
arrangements with existing private professional organizations lo set up an
effective Impaired Professionals program to deal with physicians and

members of other regulated groups displaying problems with abuse of
addictive substances.

Delete As08.64.260 (b), (c) and (d).

AS08.64.260 (a) should remain unchanged.
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S I M If BILL SHEFFIELD, GOVERNOR
DEPARTMENT Or COMMERCE A R 0. BOXD
ECONOMIC DEVELOPMENT B (057 15,0081 000

DIVISION OF OCCUPATIONAL LICENSING

February 18, 1987

To: Members of House Labor &
Commerce & House Judiciary

From: T .L. Conley, Chairperson
Alaska State Medical Board

Representative Niilo Koponen of House Labor &
Commerce requested a copy of the enclosed "Guide to
the Essentials of a Modern Medical Practice Act”
by the Federation of State Medical Boards as he
considered HB 70 introduced by Representative Cohn
Sund. We felt the overview it provides would be helpful
to the other legislators as they consider the legislation.

cc Kathy Marsha-1
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Nov. 14 HEALTH PROGRAMS

SEC. 323. F.l KEfTIVE DATE.

(@) General Rute~ Subtitle | of title XXI of the Public Health
Service Act shall take effect on the dale of the enactment of this Act
and Subtitle 2 of such title and this title ahull take effect on the
effective date of a tax enacted after the date of the cnnctn'T.t of this
Act to provide funds for compensation pnid under such subtitle 2.

(b) I nsufficiency of Funds.—Ifat nny time there are insufficient
funds to pay all of the claims payable under subtitle 2 of title XXI of
the Public Health Service Act for 180 dayB, such subtitle shall cease

to be in effect until sufficient funds to pay all of the claims under
such subtitle become available.

TITLE IV—ENCOURAGING GOOD FAITH
PROFESSIONAL REVIEW ACTIVITIES

SEC. 101. SHOUT TITLE.

This tic may be cited as the "Health Care Quality Improvement
Act of 1986".

SKC. 102. FINDINGS.

The Congress finds the following:

(1) The increasing occurrence of medical malpractice and the
need to improve the quality of medical care have become nation-
wide problems that warrant greater efforts than these that can
be undertaken by nny individual S*ate.

(2) There is a national need to restrict the ability of incom-
petent physicians to move from State to State without disclo-
sure or discovery of the physician's previous damaging or
incompetent performance.

(3) This nationwide problem can be remedied through effec-
tive professional peer review.

(4) The threat of private money damogo liability under Fed-
eral laws, including treble damage liability under Federal
antitrust law, unreasonably discournges physicians from partici-
pating in effective professional peer review.

(5) There is an overriding national need to provide incentive

and protection for physicians engaging in effective professional
peer review.

PART A—PROMOTION OF PROFESSIONAL REVIEW
ACTIVITIES

SEC. Ill. PROFESSIONAL REVIEW.
(@ In General.—

(1) Limitation on damages for professional review
actions.— If a professional review action (ns defined in section
'31(D)) of a professional review body meets all the standards
specified in section il2(n), except ns provided :n subsection (b>—

(A) the professional review body,

(D) nny person acting os a member or otafT to the body,

(C) nny person under a contract or other formal agree-
ment with the body, and

(D) nny pcr*on who participates with or assists tho body
with respect to the action.

P.L.99-660
Sec. 411



P.L. 99-CGO
See. 411
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shall not bo liable in damages under any law of the United
States or of any State (or political subdivision thereof) with
respect to the action. The preceding sentence shall not apply to

. damages under any low of the United States or any State

relating to the civil rights of any person or persons, including
the Civil Rights Act of 1964, 42 U.S.C. 2000e, et 6eq. and the
Civil Rights Acts, 42 U.S.C. 1981, ct seq. Nothing in this para-
graph shall prevent the United States or any Attorney General
of a State from bringing an action, including an action under
sectif a 4C of the Clayton Act, 15 U.S.C. 15C, where such an
action is otherwise authorized.

(2) Protection for tjiose providing information to profes-
sional review dodies.—Notwithstanding any other provision of
law, no person (whether as a witness or otherwise) provid'ng
information to a professional review body regarding the com-
petence or professional conduct of o physician shall be held, by
reason of having provided 6uch information, to be liable in
damages under any Inw of the United States or of any State (or
political subdivision thereof) unless such information is false
afn(lj the person providing it knew that such information was

alse.

(b) Exception.—If the Secretary has reason to believe that a
health care entity has failed to report information in accordance
with section 423(a), the Secretary shall conduct an investigation. If,
ufter providing notice of noncompliance, an opportunity to correct
the noncomplinnce, and an opportunity for a hearing, the Secretary
determines that a health care entity ha3 failed substantially to
report information in accordance with section 423(a), the Secretary
shall publish the name of the entity in the Federal Register. The
protections of subsection (nXU shall not apply to an entity the nnme
of which is published in the Federal Register under the previous
sentence with respect to professional review actions of the entity
commenced during the 3-year period beginning 30 days after the
dnte of publication of the nnme.

(c) Treatment Under State Laws.—

(1) Professional review actions taken on or after Octo-
ber 14, 1989.—EXxcept as provided in paragraph (2), subsection
(@) 6hnll apply to State laws in a State only for professional
review actions commenced on or after October 14,1989.

(2) Exceptions.—

(A) State earty opt-in.—Subsection (a) 6hnll npply to
State lows in a State for actions commenced
before October 14, 1989, if the State by legislation elects
6uch trentmcnt.

(B) State opt-out.—Subsection (a) 6hnll not npply to
State laws in a State for notions commenced on or after
October 14, 1989, if the State by legislation elects such
treatment.

(C) Effective datf. of election.—An election under
State law is not effective, for purposes of subparagraphs (A)
and (B), for actions commenced before the effective dnte of
the State law, which may not be enrlier than the date of the
enactment of that law.

REG 41!. STANDARDS FOR PROFESSIONAL REVIEW ACTIONS.

(@) In General.—For purposes of the protection Bet forth in
section 411(a), a professional review action must bo taken—
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dor any law of the United (1) in the reasonable belief that the action was in the further-
1 subdivision thereof) with ance of quality health care,
sentence shall not apply to (2) after a reasonable effort to obtain the facts of the matter,
m»tcd States or any State (3) after adequate notice and hearing procedures are afforded
erson or persons, including to the physician involved or after such other procedures as are
S.C. 2000e, ct seq. and the fair to the physician under the circumstances, and
I seq. Nothing in this para* (4) in the reasonable belief that the action vas warranted by
es or any Attorney General the facts known after such reasonable effort to obtain facts and
including on action under nfter meeting the requirement of paragraph (3).
U.S.C. 15C, where such on A professional review action shall bo presumed to have met the
preceding s'indards necessary for the protection set out in section
NO INFORMATION TO FROFES- 411(a) unlc-s3 the presumption is rebutted by a preponderance of the
iding any other provision of evidence.
-S3 or othi rWlS_C) providing (b) Adequate Notice and Hkarincj—A health care entity is
v body regarding the com- deemed to have met the adequate notice and hearing requirement of
physicinn shall be held, by subsection (aX3) with respect to a physician if the following condi-
formntion, to be liable in tions are met (or are waived voluntarily by the physician):
m States or of nny State (or (1) Notice of proposed action—Tlie physician has been
i such information is false given notice stating—
that such information was (AXi) that a professional review action has been proposed
. to be taken against the physician,
_reason to believe that a (ii) reasons for the proposed nct;on,
information in accordance (BXi) that the physicinn has the right to request a hearing
onduct an investigation. If, on the proposed action,
» an opportunity to correct (i) any time limit (of not less than 20 dnys) within which
or a hearing, the Secretary to request such a hearing, and
ins failed substantially to (C) n summary of the rights in the hearing under para -
;ction 423(a), the Secretary graph (3).
the Federal Register The @ Notice of hearing.—If a hearing is requested on a timely
pply to an entity the name basis under paragraph (1XB), the physician involved must be
?gistcr under the previous given notice stating—
view actions of »ne entity (A) the place, time, and date, of the hearing, which date
ginning 30 day. after the shzall not be less than 30 days nfter the date of the notice,
an
(B) a list of the witnesses (if any) expected to testify nt the
TAKEN ON OF AFTER OCTO- hearing on behalf of the professional review body.
! pnraglaph (2)' SUbSGptIOﬂ (3) Conduct of hearinc and notice—If a hearing is
itate only for professional requested on a timely basis under paragraph (1XB)—
*October 14, 1989. (A) subject to subpnragraph (B), the hearing shall bo held
. (as determined by the health care entity)—
section (a) shall apply to (i) before an arbitrator mutually acceptable to the
or actions commenced physician and the health enre entity,
State by legislation elects (ii) before n hearing officer who is appointed by the
entity and who is not in direct economic competition
>n (a) shall not apply to with the physicinn involved, or
is commenced on or after (iii) before a panel of individuals who arc appointed
by legislation elects 6uch by ihe entity and arc not in direct economic competi-
. tion with the physicinn involved;
noN.—An election under (B) the right to the hearing may bo forfeited if the
poses of subparagraphs (A) physician fnils, without good cause, to appear;
icforc the effective date of (C) in the hearing the physician involved has the right—
enrlicr than the dntc of the (i) to representation by an attorney or other person of
the physician’s choice,
VIEW ACTIONS. (ii) to have a record modi! of the proceedings, copies
. . of which may bo obtained by the physician upon pay-
s protection set forth in ment of any reasonable charges nssociatcd with the

must be taken— preparation thereof,
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(iii) to call, examine, and cross-examine witnesses,
(iv) to present evidence determined to be relevant by
the hearing officer, regardless of its admissibility in a
. court of law, and
(v) to submit a written statement at the close of the
hearing; and
(D)  upon completion of the hearing, the physician
involved has the right—
(i) to receive the written recommendation of the
arbitrator, officer, or panel, including a statement of
the basis for the recommendations, and ‘ o'/i
(i) to receive a written decision of the health care
entity, inducing a statement of the basis for the
decision. fm
A professional review body’s failure to meet the conditions described
in this subsection shall not, in itself, constitute failure to m *et the
standards of subsection (aX3). iy
(C) A dequate Procedures in Investicati jns or Health Emer-
gencies.—For purposes of section 411(a), nothing in this section '<m
shall be construed as— *o*
(1) requiring the procedures referred to in subsection (aX3)—
(A) where there is no adverse professional review action .v
token, or
(B) in the case of a suspensijn or restriction of clinical
privileges, for a period of not Knger than 14 days, during .,
. which an investigation is being conducted to determine the
need for a professional review action; or
(2) precluding an immediate suspension or restriction of clini-
cal privileges, subject to subsequent notice and hearing or other , =
adequate procedures, where the fuilurc to take such.an
action may result in on imminent danger to the henlth of any
individual. . .. |

SEC. 413. PAYMENT OF REASONARLE ATTORNEYS’ FEES AND COSTS IN
DEFENSE OF SUIT. r

In any suit brought against n defendant, to the extent that ay
defendant has met the standards set forth under section 412(a) and,,
the defendant substantially prevails, the court shall, at the conclu-
sion of the action, award to a substantially prevailing party defend-
ing against any such claim the cost of the 6uit attributable to such
claim, including a reasonable attorney’ fee, if the claim, or th#
claimant's conduct during the litigation of the claim, was frivolous, ,--*
unreasonable, without foundation, or in bnd faith. For the purposes"*
of this section, a defendant shnll not be considered to have substan-., ,
tinlly prevailed when the plaintiff obtains nn nwnrd for damages or-.
permanent injunctive or declaratory relief. .

SEC. 414. GUIDELINES OF THE SECRETARY. -» R

The Secretary may establish, after notice and opportunity for
comment, such voluntary guidelines as may assist the professions
review bodies in meeting the standards described in section 412t«v,y

SEC. 415. CONSTRUCTION.

(n) In General.—Except as specifically provided in thi” P41*
nothing in this part shall be construed as chunging the liab tiDcS
immunities under law.
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(h) Scope of Clinical Privileges.—Nothing in this part shall be
construed ns requiring health care entities to provide clinical privi-
leges to any or all classes or types of physicians or other licensed
health care practitioners.

() Treatment of Nurses and Other Practitioners.—Nothing in
this part shall be construed as affecting, or modifying any provision
of Federal or State law, with respect to activities of professional
review bodies regarding nurses, other licensed health care
practitioners, or other health professionals who ore not physicians.

(d) Treatment of Patient Malpractice Claims.- Nothing in this
title shall be construed ns affecting in any manner the rights and
remedies afforded patients under any provision of Federal or State
law to seek redress for any harm or injup' suffered ns a result of
negligent treatment or carc by nny physician, health care practi-
tioner, or health care entity, or as limiting any defenses or immuni-

ties available to nny physician, health care practitioner, or health
care entity.

SEC. 416. EFFECTIVE DATE.

This partshall apply to professional review actions commenced on
or after the date of the enactment ofthis Act.

PART B-REPORTING OF INFORMATION

SEC. 421. REQUIRING REPORTS ON MEDICAL MALPRACTICE PAYMENTS.

(@' In Generair— Each entity (including an insurance company)
which makes payment under a policy of insurance, self-insurance, or
otherwise in settlement (or partial settlement) of, or in satisfaction
ofajudgment in, a medical malpractice action or claim shall report,
in accordance with section 424, information respecting the payment
and circumstances thereof.

(b) Information T0 Beé Reported.— The
reported under subsection (a) includes— ,

(1) the name of any physician or licensed hcnlth care practi-
tioner for whose benefit the payment is mode,

(2) the amount of the payment,

(3) the name (if known) of any hospital with which the
physician or practitioner is affilintcd or associated,

(4) a description of the acts or omissions and injuries or
illnesses upon which the action or claim was based, and

(5) such other information as the Secretary determines is
required for appropriate interpretation of information reported
under this section.

(c) Sanctions for Failure to Report.—Any entity that fails to
report information on a payment required to be reported under this
section shall be subject to a civil money pcnnltv of not more than
S10.000 for each such payment involved. Such penalty shall be
imposed and collected in the same manner as civil money penalties
under subsection (a) of section 1128A of the Social Security Act are
imposed and collected under that section.

(d) Report on Treatment of Small Payments.—The Secretary
£hnll study and report to Congress, not later than two years after
the date of the enactment of thi® Act, on whether information
respecting small pnyments should intinue to be required to be
reported under subsection (n) and whether information respecting
oil claims made concerning a medical malpractice action should be
required to be reported under such subsection.

information to be

P.L. 99-6G0
Sec. 421
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JC. 422. REPORTING OF SANCTIONS TAKEN TJY HOARDS OF MEDICAL
EXAMINERS.

@) InGenerai—

(1) Actions subject to reporting.—Each Board of Medical
Examiners—

(A) which revokes or suspends (or otherwise restricts) a
physician’s license or censures, reprimands, or places on
probation a physician, for reasons relating to tne physi-
cian’s professional competence or professional conduct, or

(B) to which a physician’s license is surrendered,

shall report, in accordance with section 424, the information
described in paragraph (2).

(2) Information to de reported.—The information to be
reported under paragraph (1) is—

(A) the name of tne physician involved,

(B) a description of the acts or omissions or other reasons
(if known) for the revocation, suspension, or surrender of
license, ar.d

(C) such other information respecting the circumstances
of the action or surrender as the Secretary deems
appropriate.

(b) Faiture to Report.—If, after notice of noncompliance and
providing opportunity to correct ncncompliance, the Secretary
determines that'a Board of Medical Examiners hns failed to report
information in accordance with subsection (a), the Secretary snail
designate another qualified entity for the reporting of information
under section 423.

SEC. 123. REPORTING OF CERTAIN PROFESSIONAL REVIEW ACTIONS
TAKEN IlY HEALTH CARE ENTITIES.

() Reporting bv Health Care Entities—
(1) On ruvsiciANS.—Each health care entity which—

(A) takes a professional review action that adversely
affects the clinical privileges of a physician for a period
longer than 30 days;

(B) accepts the surrender of clinical privileges of a
physician—

(i) while the physician is under an investigation by
the entity relating to possible incompetence or
improper professional conduct, or

(ii) in return for not conducting such an investigation
or proceeding; or

(C) in the case of such an entity which is a professional
society, takes a professional review action whic i adversely
affects the membership ofa physician in the society,

shall report to the Bonrd of Medical Examiners, in accordance
with section. 424(a), the information described in pningraph (3).

(2) Permissive reporting on other licensed health care
practitioners.—A health care entity may report to the Board
of Medical Examiners, in accordance with section 424(a), the
information described in paragraph (3) in the case of a Licensed
heiilth care practitioner who is not a physician, if the entity
would be required to report such information under paragraph
(1) with respect to the practitioner if the practitioner were a
physicinn.

(3) Information to be reported.—The information to be
reported under this subsection is—
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(A) the nnme of the physician or practitioner involved,

(B) a description of the octs or omissions or other reasons
for the action or, if known, for the surrender, nnd

(C) such other information respecting the circumstances
of the _action or surrender as the Secretary deems
appropriate.

(b) Reporting by Board of Medical Exam iners—Each Board of
Medical Examiners shall report, in accordance with section 424, the
information reported to it under aubsection (a) and known instances
of n health care entity’ failure to report information under subsec-
tion (axl).

(C)Sanctions.—

(1) Health care entities.—A health core entity that fails
substantially to meet the requirement of subsection (aXl) shall
lose the nrotections of section 411(aXl) if the Secretary publishes
the name of the entity under section 411(b).

(2) Board ok medical examiners.—If, after notice of non-
compliance and providing an opportunity to correct noncom-
pliance, the Secretary determines that a Board of Medical
Examiners has failed to report information in accordance with
subsection (b), the Secretary shall designate another qualified
entity for the reporting of information under subsection (b).

(d)References to Board of Medical Examiners—Any reference
in this part to a Board of Medical Examiners includes, in‘the case of ¢
a Board in a State that fails to meet the reporting requirements of
section 422(a) or subsection (b), a reference to such other qualified
entity as the Secretary designates.

SEC. 421. FORM OF REPORTING.

(@) Timing and Form.—The information required to be reported
under sections 421, 422(a), and 423 shall be reported regularly (but
not less often than monthly) and in such form and manner os the
Secretary prescribes. Such information shall first be required to be
reported on a date (not later than one year ufter the date of the
enactment of this Act) specified by the Secretary.

(b) To Whom Reported.—The information required to be reported
under sections 421, 422(a), nnd 423(b) shall he reported to the
Secretaiy, or, in the Secretary’s discretion, to an appropriate private
or public agency wh:"h has made suitable arrangements with the
Secretarj with rcsjXK to receipt, storage, protection of confidential-
ity, nnd dissemination of the information under this part.

(c) Reporting to State Licensing Boards.—

(l) Malpractice payments.—Information required to be
reported under section 421 shall also be reported to the
appropriate State licensing board (or boards) in the State in
which the medical malpractice claim arose.

(2) Reporting to other ucensing oards.—Information
required to be reported under section 423(b) Bhnll also bo re-
ported to the appropriate State licensing board in the State in
which the health care entity is located if it is not otherwise
reported to such board under’subsection (b).

SEC.423. DUTY OF HOSPITALS TO OBTAIN INFORMATION.

(n) In General.—It is the duty of each hospital to request from
the Secretary (or the agency designated under section 424(b)), on nnd
after the date information is first required to bo reported under
section 424(a))—

I\L. 99-GGO
Sec. 425
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(1) at the time n physician or licensed health care practitioner
applies to be on the medical staff (courtesy or otherwise) of, or
for clinical privileges at, the hospital, information reported
under this part concerning the physician or practitioner, and

(2) once every 2 years information reported under this part
concerning any physician or such practitioner who i3 on the
medical staff (courtesy or o'herwise) of, or has been granted
clinical privileges at, the hospital.

A hospital may request such information at other times.

(b) Faiture to Obtain Information.—With respect to a medical
malpractice action, a hospital which does not request information
respecting a physician or practitioner as required under subsection
(@) is presumed to have knowledge of any information reported
under this part to the Secretary with respect to the physician or
practitioner.

(€) Rfxiance on Information Provided.—Each hospital may relv
upon information provided to the hospital under this title and shall
not be held liable for such reliance in the absence of the hospital's
knowledge that the information provided was false. t*

SEC. 426. DISCLOSURE AND CORRECTION OF INFORMATION. -

With respect to the information reported to the Secretary (or tho ;’

agency designated under section 421(b)) under this part respecting a
physician or other licensed health Cure practitioner, the Secretary
shall, Ly regulation, provide for— o i
0) disclosure of the information, upon request, to the
physician or practitioner, and
(2) procedures in the case of disputed accuracy of the
information. \

SEC 427. MISCELLANEOUS PROVISIONS. . ,

(@) Providing Licensing Boards and Other Health Care Enti-
ties With Access to Information.—The Secretary (or the agency

designated wunder section 424(b)) shall, upon request, provide”®

information renorted under this part with respect to a physician or:
other licensed health care practitioner to State licensing boards, to
hospitals, and to other health care entities (including health mainte-
nance organizations) that have entered (or may be entering) into an
employment or affiliation relationship with the physician or pracU-
tioner or to which the physicinn or practitioner has applled/or
clinical privileges or appointment to the medicnl staff. 'V
(b) Confidentiality of Information.— >
(1) In generat— Information reported under this pan f*
considered confidential and shnll not be disclosed (other than W
the physicinn or practitioner involved) except with respect to
professional review activity, with respect to medicnl molprncticj
actions, or in accordance with regulations of the Secrv”
promulgated pursuant to subsection (n). Nothing in this
tion shall prevent the disclosure of such information by a P4™
which is otherwise authorized, under applicable State la”i.7

make such disclosure. o V¥,
(2) Penalty tor violations.—Any person who violates par*|

graph (1) shall be sutiect to a civil money penalty of not

than $10,000 for each such violation involved. Such POO*~

shnll be imposed and collected in the same manner as
rwrtnnw n/Zinnllino iln/Ini* cuVic lan /1%\ rtC n*I!'nn 119SA 0*
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Social Security Act arc imposed and collected under that
section. . .

(3) Use or information.— Subject to paragraph (1), informa-
tion provided under section 425 and subsection (a) is intended to
be used 6olely with respect to activities in the furtherance ofthe
quality of health care. .

(c) RELIEr From Liabitity for Reporting.—NO person or entity

shall be held liable in any civil action with respect to any report
made under this part without knowledge of the falsity of the
information contained in the report.

(d) Interpretation or Information.—In « terpreting information

reported under this part, a payment in t lement of a medical
a ulpracticc action or claim shall not be cc  -ued as creating a
presumption that medical malpractice hns occu.icd.

PART C—DEFINITIONS AND REPORTS

SEC. 431. DEFINITIONS.

In this title.

(1) The term "adversely affecting” includes reducing, restrict-
ing, suspending, revoking, denying, or failing to renew clinical
privileges or membership in a health care entity.

(2) The term "Board of Medical Examiners include.; n body
comparable to such a Board (as determined by the State) with
responsibility for the licensing of physicians and also includes a
subdivision of such a Board or body.

(3) The term “clinical privileges™ includes privileges, member-
ship on the medical staff, and the other circumstances pertain-
ing to the furnishing of medical care under which a physician or
other licensed health care practitioner is permitted to furnish
such care by a health care entity.

(4XAZThe term "health care entity” means—

i) a hospital thnt is licensed to provide health care
services by the State in which it is located,

(ii) an entity (including a health maintenance organiza-
tion or group medical practice) that provides health care
services and thnt follows a formnl peer review process for
the purpose of furthering quality health care (as deter-
mined under regulations oftne Secretary), and

(iii) subject to subpnrngTaph (B), a professional society (or
committee thereof) of physicianB or other licensed health
care practitioners that follows a formnl peer review process
for the purpose of furthering quality health care (os deter-
mined under regulations of the Secretary).

(B) The term "health care entity” does not include a profes-
sional society (or committee thereof) if, within the previous 5
yenrs, the society has been found by the Federal Trade Commis-
sion or any court to have engaged in any anti-competitive

>ructice which had the effect of restricting the practice of
icensed health care practitioners.

(5) The term "hospital” means an entity described in para-
graphs (1) and (7) of section 1861(c) of the Social Security Act.

(b) The terms "licensed health care practitioner" and "practi-
tioner” mean, with respect to n State, an individual (other than
a physician) who is licensed or otherwise authorized by the
State to provide health care services.

P.L. 99-660
Sec. 431
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(7) The term "medical malpractice action or claim" means a
written claim or demand for payment based on a health care
provider’s furnishing (or failure to furnish) health care services,
and includes the filing of a cause of action, based on the law of
tort, brought in any court of any State or the United States
seeklng monetary damages.

(8) The term "physician” mmns a doctor of medicine or
osteopathy or a doctor of dental surgery or medical dentistry
legally authorized to practice medicine nnd surgery or dentistry
by a State (or any individual who, without authority hold3
himself or herself out to be 60author|zed)

(9) The term “professional review nctior’ means on action or
recommendation of a professional review boay which is taken or
made in the conduct of professional review activity, which is
based on the competence or professiond conduct of an individ-
ual physician (which conduct affects or could affect adversely
the health or welfare of a patient or patients), and which affects
(or may affect) adversely the clinical privileges, or membership
in a professional society, of the physician. Such term includes a
formal decision of a professional review body not to take an
action or make a recommendation described in the previous
sentence nnd also includes professional review activities relat-
ing to a professional review action. In thus title, an action is not
considered to be based on the competence or professional con-
duct ofa physician if the action is primarily based on—

(A) the physician's association, or lack of association, with
n professional society or association,

(B) the physician’s fees or the physician’s advertising or
engaging in other competitive acts intended to solicit or
retain business,

(C) the physician’s participation in prepaid group health
plans, salaried employment, or any other manner of deliv-
grir}g health services whether on a fce-for--ervice or other

asis,

(D) a physician’s association with, supervision of, delega-

tnority to, support for, training of, or participation
in a private group practice with, a member or members of n
particular class of health care practitioner or professional,
or

(E) any other matter that does not relate to the com-

petence or professional conduct of a physician.

(10) The term "professional review activity” means an activ-
ity of a health care entity with respect to an individual
physician—

(A) to determine whether the physician may have clinical
privileges with respect to, or membership in, the entity,

(B) to determine tne scope or conditions of such privileges
or membership, or

(C) to change or modify such privileges or membership.

(11) The term "professional review body" means a health enre
entity nnd the governing body or any committee of n health enre
entity which conducts professional review activity, nnd includes
any committee of the medical staff of 6uch an entity when
assisting the governing body in a professional review uctivity.

(12) Tno term "Secretary” means the Secretary of Health nnd
Human Services.
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(13) Tho term "State"™ means the 50 States, the District of
Columbia, Puerto Rico, the Virgin Islands, Guam, American
Samoa, and the Northern Mariana Islands.

(14) The term "State licensing board" means, with respect to a
physician or health care provider in a State, the agency of the
State which iB primarily responsible for the licensing of the
physician or provider to furnish health core services.

SEC. 432. REPORTS AND MEMORANDA OF UNDERSTANDING.

(N) Annual Reports to Concress.—The Secretary shall report to
Congress, annually during the three years after the date of the
enactment of this Act, on the implementation of this title.

(b) Memoranda of Understanding.—The Secretary of Health
and Human Services shall 6eek to enter into memoranda of under-
standing with the Secretary of Defense and the Administrator of
Veterans' Affairs to apply the provisions of part B of this title to
hospitals and other facilities and health care providers under the
jurisdiction of the Secretary or Administrator, respectively. The
Secretary shnll report to Congress, not later than two years after the
date of the enactment of this Act, on nny Buch memoranda and
on the cooperation among such officials in establishing such
memoranda.

(€) Memorandum of Understanding with Drug Enforcement
Administration.—The Secretary of Health and Human Services
shall seek to cnt<r into a memorandum of understanding with the
Administrator of Drug Enforcement relating to providing for the
reporting by the Administrator to the Secretary of information
respecting physicians and other practitioners whose registration to
dispense controlled substances has been suspended or revoked under
section 304 of the Controlled Substances Act. The Secretary 6hnll
report to Congress, not later than two years after the date of the
enactment of thi3 Act, on nny such memorandum and on the
cooperation between tho Secretary and the Administrator in
establishing such a memorandum.

TITLE V—STATE COMPREHENSIVE
MENTAL HEALTH SERVICES PLANS

SEC. 601. SHOHTTITLE.

This title tnoy be cited as the "State Comprehensive Mental
Health Services Plan Act of 1980".
EEC. 602. STATE COMPREHENSIVE MENTAL HEALTH SERVICES PLAN.

Part B of title XIX of the Public Health Service Act isamended—

(1) by inserting before the heading for section 1911 the
following:

"Cudi’aht 1—Block Grant"; and

(2) by adding at the end thereof the following:

P.L. 99-GGO
Sec. 502
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CSUB 70 (L&C): "An Act relating to the State Medical Board; and amend-
ing Rule 504(d) of the Alaska Rules of Evidence."

The department supports CSHB 70 with the exception of Sections 1 and 4.

Section 1: proposes amending AS 08.01.065 by requiring the department to
allocate an amount equal to the fees collected during the previous year
to be used on behalf of the State Medical Board by the Division of
Occupational Licensing.

The way the proposed legislation is currently worded the State Medical
Board would renew their licenses every two years and the division would
allocate funding to the board based on the amount of revenue collected
from fees for the previous year. The problem is that insufficient
revenue 1is generated in the nonrenewal year to adequately fund the
operations of the board. The department would, therefore, recommend
revising Section 1 to read:

(e) The Division of Occupational Licensing shall allocate
funding for the State Medical Board based, to the extent
possible, on the average amount of fees collected for appli-
cations, licenses and permits in the previous two fiscal
years.

In addition, Section 4: proposes licenses be renewed every two years
instead of every four years after the date of issue. Although the
department supports the two year requirement, the renewal date should be
established by the department as opposed to after the date of issue. It
licenses were renewed two years after the date of issue, the department
would be conducting a staggered and continuous renewal rather than pro-
rating license renewals to a set date. This would require additional
staff resources.

In summary, these two statutory provisions would enable the division to
renew medical licenses every two years and establish a budget for the
medical board based on the average revenue collected from fees for the

previous twe years. Fees could be more easily adjusted to ensure the
operating costs of the medical board were covered in accordance with

AS 08.01.065(C).

Antjiony Smith, Commissioner
Department of Commerce and Economic
Development

Date:

3758M
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Clinic

Family Medical Caro
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February 2A, 1987
e v
o *e« MHE Mn _
vo Vs, Representative John Sund
xea Qr Chairman, House Judiciary Commit. :e
Alaska State Legislature
e N Pouch V
S e T Juneau Alaska 99811
V‘-T*i »%—«Ml\glf
> M
Rear Representative Sund:
VSOl ¢
%ﬂﬁlw v; 1 have had the opportunity of reviewing your House Bill 70,
& aMUt S and would like to share my thoughts on it with you.
1IM. _M"‘:ﬁlyO
(VH-"\O I am very much in favor of working out some arrangement whereby
;HMa°g;W the medical license fees pa d by physicians in the State of Alaska
Bl Sy be allocated to the account of the State Medical Board. 1 am aware
We M of some of the difficulties - constitutional and otherwise - involved
in this process, and appreciate your efforts toward their resolution.
b sriers 1 know of no physician who is against this process, and | strongly

feel that a better and more dependably funded State Medical Board
will give you, the Legislature, and we, the people, the kind of
service we expect Tfrom it.

The amendment to Section 8, Part (f), gives me some concern.
1 am worried that this section breeches the sanctity of the physician-
patient relationship, and 1 question whether that is a good idea.
Nothing prevents me, or any other physician, from advising and encour-
aging a patient to take a matter to appropriate authorities, be it
the police, tiie liiscricL Attorney, or the State Medical Board. 1 could
see myself being in the position of having to give a patient a Miranda-
tvpe warning, putting them on guard that the matter they were beginning
,0 discuss had been mandated for report, and would become public know-
ledge. 1 think that could seriously hamper our further relationship.

1 don"t see the question of privacy of matters in the State Medical
Board addressed in your bill. Has this been addressed previously?
Its findings, conclusions and censures should certainly be within the
public domain. Ro you think it would be worthwhile having sonic of its
debate and some of the fact-finding process shielded? This is obvi-
ously a touchy area, both from the public®"s right to know, and the
participant®s right o privacy.

1001 Noblo Street » Fauoanks, Alaska 99701
(907) 452-1611



Representative John Stmil 2/2A187
Rage 2.

I appreciate your attention to this letter and your assistance
with House Bill 70. Overall it looks like quite a good bill. 1 hope
you would be willing to make some compromise about Section 8 (f).

Sincerely,

Steiner, M.D.
Family Practice
Tanana Valley Medical-Surgical Group

CS:sr
cc: Ray Schalow, Executive D cctof
Alaska State Medical Association, Anchorage

cc: Rick Urion



DECEMBER 1987

RICHARD C. LYONS, M.D.
Longtime Leader in Medical Education and
Licensure in Pennsylvania

[ I ' LI v
IN TFfIS ISSUE
e 1987 Herbert M. Platter Luncheon Address
= Medic\l licensing in the Land of the
Midnight Sun

¢ k



Improvements in Medical Licensing
iIn Alaska, “The Last Frontier”

THOMAS L. CONLEY, M.D.

Though vast in geographic area
Alaska isquite small in population
with fewer than 700,000 citizens
and as of last count 1,036 licensed
physicians. Like many "small"
states Alaska has been slow to ad-
dress the problems of profes-
sional licensure, with the state
medical board accorded low
priority and limited funds.

For a number of years the
Alaska State Medical Board had
recognized that basic changes in
the system were needed. It found
that the complexity of the cases it
was handling was increasing with
the increasing complexity of med-
icine. and that with a growing
number of physicians in the labor
pool a growing number of mar-
ginal practitioners were seeking
to move to the periphery where
they perceived regulation was
sketchier and where "there are
strange things done in the mid-
night sun/by the men who moil
for gold."

In 11JS3 an effort was mounted
to restructure board functioning
and in return for doubling of li-
censing lees (lit* legislature and
goseruor's office agreed to pro-
vide an executive secretary and

Dr. (ainlcy is tliuii m.in of the Alaska
Slate Mcitinil Hoard.

lull time investigator. Only the fee
increase survived the effort with
the two positions falling to line
item vetoes at the time the fiscal
portions of the bill were consid-
ered and signed. Both the board
and the state medical association
got black eyes on that go-arotmd
with practitioners perceiving,
correctly, that they had been will-
ing to raise the fees necessary to
support adequate functioning and
had been left with increased fees
and at the same time decreased
fmetioning when the budget for
die Division of Occupational Li-
censing (the parent organization)
was slashed. The increased fees
disappeared into the general fund
as an excise tax.

Oning into Fiscal Year 19S7 the
board was functioning with vol-
unteer members, twenty-live to
lilty per cent of the services of a
single licensing examiner and
about seventy-live percent of the
services of a single investigator
whose funds wouldn't let him
travel even limited distances to
investigate serious complaints.
Tongue in cheek, the hoard won-
dered in its Fiscal Year annual re-
port whether a request lor a grant
from WHO or UNICKF might be
in order.

At this juncture, the start of
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Fiscal Year It)87 in July 198B, with
Division of Occupational Licens-
ing support and some outside
funding, the hoard organized in
conjunction with the state medi-
cal association and the state's mal-
practice insurance carrier an im-
paired physicians seminar. This
was put on by the executive di-
rector of the Oregon hoard of
Medical Fxaminers, John UlI-
welling. Part ol the discussion
growing out ol the experience was
an increased awareness of the ad-
ministrative and fiscal changes
that would have to hi* effected to
get such a program or any hoard
program moving. The hoard re-
solved to give it another try and
again approach the legislature for
basic changes.

Through the fall of 19S(> the
Iniard approached the Alaska Stale
Medical Association lor help and
received a commitment to assist
in getting legislation introduce I
It also 'dviscd the state's physi-
cians ol 's plans and canvassed
them for support and input. At
about the same time the Division
of Occupational Licensing was
fortunate "*t a new director,
Kathy Marshall, who perceived
the appropriat 'ness of the hoard’s
goals and was to prove effective
in lining up division resources in
helping to get legislation intro-
duced, amended to meet various
problems, and eventually passed.

Initially, the hoard's goals were
limited and similar to those ex-
pressed in the failed 1983 legis-
lation. However, after input from

Dr. Bryant Calusha and Mr. Dale
Breaden of the Federation of Slate
Medical Boards (FSMB). the
hoard decided to expand its ho-
rizons and try for legislation based
on A Guide to the Essentials ofa
Motf'rn Medical Practice Act
prepared hv the FSMB.

Alter the preliminary organi-
zational effort and a fair amoun.
of time lobbying candidates for the
legislature and governor's oilier
running in November IUMi, the
board was ready with suggested
legislation late in December 19SI>
Representatives of the board and
the Alaska State Medical Assou
ation met with Representative
John Sund of Ketchikan and his
staff around Christmas tune and
worked out a draft of legislation.
After scrutiny and reworking b\
the legislative affairs agency this
was pr> -filed as 1IB 70 and was
on the calendar at the start ol the
legislative session in January 10S7

Alaska’s constitution, like that
of a number of other states, pro-
hibits dedicated funding with all
revenues being deposited in the
general fund. Short of a consti-
tutional amendment which all in-
volved thought politically impos-
sible there was no way to directly
tie board funding to spccilii lee
revenue. Therefore, after nun h
debate and amendment, the lull s
language was crafted, to direct the
Division of Occupational Licens-
ing to make fees relied services
and services fees for all boards un-
der its jurisdiction and issue li-
censes biennially rather than
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()oadiiemmally as in the? past so
lii.it fees could be adjusted quickly
to reflect expenses. This w.a> fell
toachieve the desired effect with-
out offending constitutional pro-
hibitions.

The hill also authorized an ex-
ecutive secretary and full-time in-
vestimator for the hoard, directed
the board to implement an im-
paired physicians program, di-
rected the hoard to report all dis-
ciplinary actions to the FSMB's
Disciplinary Data Bank, and di-
rocted the division to collect a
surcharge on a one time basis on
all medical licenses to get the pro-
gram running in the* interim be-
tween hill passage and the next
license expiration date of Decem-
ber 31, 19S8. Other sections of
the hill expanded the* language on
tcqoired reporting hv hospitals
and practitioners while at the
same time making good faith re-
porting immune from civil or
truuiiial penalty. To protect; ’er
review functions of hospitals iu-
fuimation reported to the hoard
from these areas was held non-
disioverahle and immune from
subpoena unless and until a linal
board action was taken in the in-
chvidual ease. The Division of
Health and Social Services was
directed to take action against the
licenses of hospitals that failed to
cooperate in the matter of re-
cptircd reporting to the hoard (it
was generally felt that hospitals
wished to report hut feared civil
suit so Ibat granting immunity and
imposing sanctions for failure to

report would put them in a pro-
tected position).

The hill took care of some
housekeeping chores, corrected
vations conflicts between statute
and regulations that had crept in
over the years especially in re-
gard to FLEX exams, and ex-
tended the life of the hoard under
sunset provisions until 1991.

Though time consuming in
terms of lobbying and provision
of testimony, the hilt proceeded
through the House of Represent-
atives quite smoothly under Rep-
resentative Siiud's supervision
with most of the hugs worked out
in the first two committees of ref-
erence. The hoard, the state
medical association and the Di-
vision of Occupational Licensing
all stayed on task wonderfully and
maintained excellent communi-
cations in the process.

After unanimous passage by the
House by mid-session there wa*
some delay in the Senate when
the hill was held up as a bargain-
ing chip. The hoard was amazed
— we had never been that im-
portant before. Finally on the pe-
nultimate day ul the session the
hill was moved out of the final
committee ol reference on the
Senate side, moved to the floor
and passed unanimously late in
the evening. It had to travel
briefly hack to the House due to
some minor hoard supported
changes on the Senate floor and
received unanimous House cou-
curr'nce with about six hours to
spare before adjournment. In



mid-June 1987 Illu* governor
signed the measure.
Using input from member

boards around the country the
board and division have since
written a job description for the
executive secretary’s position and
hope to have the job filled by Oc-
tober 1, 1987. It is anticipated that
one of the major responsibilities
of the new executive secretary will
be implementation of an im-
paired physician’s program.

It was an arduous but most re-
warding elfort and the board finds
itself in a vastly different and im-

proved position as it starts Fiscal
Year 1988. Clearly none of it
would have been possible with-
out the efforts of the state medical
association, concerned legisla-
tors, the Division ofOccupational
Licensing. The Federation of
State Medical Boards and Alas-
ka’s physicians. The board feels
they should all be proud of the
outcome.

Alaska Slate Meilic.il lI>>anl
Punch 1)
Juneau. Alaska OtISt |

Dr. Conies
3(il2 Tongas* Aveni «

Ketchikan, Alaska I\K)|
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Mall this form and your check or money order to:

STATE OF ALASKA
DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT
STATE MEDICAL BOARD
POUCH D-LIC, JUNEAU, ALASKA 99811-0800

APPLICATION FOR RENEWAL OF MEDICAL LICENSE
(Renewal period covered: January 1, 1985-December 31, 1988

(Department use oi ly]
Date:
Receipt:
Amount:
Initial:

Your license to practice medicine in the State of Alaska expires on December 31, 1984.

By law, it is illegal for you to practice or offer to practice medicine if your license has expired.

a nrn i 111 Mid morrm’

cmm cnm cmcm mm

Address: (Please make corrections if necessary)

City: State: Zip Code:
U 11ii 11 M liced m ccrm
Date of Birth: Height: Weight: Sex: Hair: Eyes:

m m m cm [ m m

month year inchos

General Information:

Specialty:

Other states and/or Canadian provinces which you are licensed:

Professional Problems:
During the last registration period, have you

Yes No Yes No

1 Had any mental illness? O C 4. Had any professional society revocations? O G
2. Had any felony convictions? O O 5. Had any final unfavorable liability judgments? O n
3 Had any hospital restrictions? O O 6. Havo you had any license actions In another

state or Canadian province? n O

If the answer is yes to any of the above, file a written explanation with your renewal application.

| certify under penalty of perjury that the above Information furnished Is true and correct.

Warning: Alaska Statute 11.56.210 statest h a t
any person who knowingly or intentionally Signature
lurr.'shes false or fraudulent Information in

this application Is subject to imprisonment Date:
for not more than one year, a fine of not more

than $5,000, or both.




Required Fees

In accordance with AS 08.64.315 the renewal fees are as follows:

$600.00

Active Renewal (fOUr YEaAr PEIIOU) .. ittt e e e s e e e e e e e e s s e ereeaaaeeeesaasnsnnnnrenees
$200.00

Inactive Renewal (fOUr-Year PeriOd). ...t e e s ee e e e e e e e s e s e e e e e e aeeeseennnes

In accordance with AS 08.01.100. a penalty fee shall be charged if a lie nse remains lapsed more
than 60 days. [Penalty Fee $10.00]

Note: If you reside outside Alaska but practice intermittently in the State, you must hold an active
Alaska license.

REMINDER « COJTINUING EDUCATION .

In accordance with 12 AAC 40.200, proof of continuing education will be required at the next
renewal.

If you are not familiar with the State Medical Board continuing education requirements, please re-
guest a copy of the regulations by writing to the address below:

Department of Commerce and Economic Development
State Medical Board
Pouch D
Juneau, Alaska 99311



STATE OF ALASKA
DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT
DIVISION OF OCCUPATIONAL LICENSING
PO. BOX D
JUNEAU, ALASKA 99811-0800
PHONE: (907) 465-2541

PROCEDURE FOR OBTAINING A LICENSE TO PRACTICE MEDICINE AND SURGERY IN THE STATE
OF ALASKA. SEE ALSO ALASKA STATUTES, AS 08.01-03; AS 08.64;, REGULATIONS, 12 AAC 40.

GENERAL INSTRUCTIONS:

A.

DOCUMENTS: all copies of documents must be certified by a Notary Public to be true
copies of the orginial documents. Copies no larger than 8\2" by 11" are preferred. Your
application, supporting credentials and documents will be returned if they are not com-
plete and in proper form. The Medical Board will not review any file for licensure until all
documents are on file in this division.

CITIZENSHIP: You must be a citizen of the United States or if a noncitizen, you must have
permanent resident status in the United States. Proof of resident status in the form of
an 1151 Immigration card must be shown at the time of your personal interview, if applicable.

FOREIGN MEDICAL GRADUATES: Refer to AS 08.64.225, .250, .210 and .200. You must (2
be certified by the Educational Commission for Foreign Medical Graduates (ECFMG) or
(2) be licensed by written examination: (@) FLEX; (b) National Board; or (c) State Board in
a state or territory of the United States or a Province of Canada. (Clarification: Foreign
medical graduates not licensed in another jurisdiction must document ECFMG certifica-
tion and pass the FLEX.] In addition, you must have completed a full year in an internship
or residency program approved by the Council on Medical Education of the American
Medical Association. Residency or internship must be served after graduation from medical
school. Please follow the applicable licensing procedure telow. Note that all copies of
foreign language credentials must be certified by a Notary Public and must be accom-
panied by certified translations by a recognized translator. A certified true copy of your
ECFMG Certificate must be submitted for permanent filing. Once your application is
complete it will be reviewed by the Medical Board.

INTERVIEW: All applicants must be personally interviewed by at least one member of the
Medical Board. A current list of board members is included. Interviews can be arranged
by calling during normal working hours for appointments. If applicable, your Immigration
1-151 card must be presented at this time. It is wise to arrange appointments well in
advance to avoid conflicting schedules between yourself and the board member. If you
have previously received a temporary permit or locum tenens permit, your interview for
the permit may serve as your interview for permanent licensure at the discretion of the
board member and if the interview has occurred within the last year.

LICENSURE BY EXAMINATION: The State Medical Board offers the Federation Licensing
Examination (FLEX) twice yearly in June and December on dates established by the Federa-
tion of State Medical Boards. FLEX is a three-day, two-part examination. A booklet describing
the examination is available upon request. Applications for examination must be complete
and on file 120 days in advance of the examination date and must include the following
items:

1. Completed application — including items 1 through 30.
2. Certified true* copy of your medical school diploma.
3. Certified true* copy of your certificate of internship or residency.

4. Verification of the status of your license in all states, territories or provinces in which
you hold or have held licenses.
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5. Fee: $250.00 — includes a nonrefundable $50.00 application fee and $200.00
examination fee.

6. ECFMG Certificate if applicable.

Once your application has been approved you will receive an admittance card which lists
the date, time and location of the examination and your State Identification Number. This
card must be surrendered to the monitor at the time of your examination. The minimum
passing grade for each part of the FLEX is a scale score of 75. Upon successful comple-
tion of the exam and oral interview, and review of your application by the board, your
permanent certificate will be awarded.

LICENSURE BY CREDENTIALS: The State Medical Board may waive their written examina-
tion and license you by endorsement if you either (1) hold an active license issued after
written examination in a state or territory of the United States or a Province of Canada,
which is equivalent to the FLEX exam, or (2) are a Diplomate of the National Board of Medical
Examiners, or the National Board of Examiners for Osteopathic Physicians and Surgeons,
or have passed the Federation Licensing Examination with a score of 75 in each compo-
nent. The following items must be on file:

1. Completed application — including items 1 through 30.

NOTE: Number 28 must be completed. In order for you to be eligible for waiver of
our examination we must have evidence that you were examined in clinical and
basic sciences. The verification of licensure form is not acceptable in lieu of Number
28. Actual grade report in each category examined must be submitted.

2. Certified true’ copy of your medicr | school diploma.
3. Certified true* copy of your certificate of internship or residency.

4. Verification of the status of your license in all states, territories or provinces in which
you hold or have held licences.

5. A sworn statement listing all hospitals at which you have had privileges in the last
five years and original letters, requested by you, but sent directly to the division
from all hospitals where you have held privileges In the last five years.

6. Fee: S250.00 — includes a nonrefundable application fee and $200.00 credential fee.

7. Clearances from the Drug Enforcement Administration, the Federation of State
Medical Boards and the AMA Physician Profile. These clearances and the AMA
Physician Profile are requested by you and then forwarded directly to the division.
They can take up to two months to process and as a result it will be to your advantage
to request this information well in advance of the date you intend to start practicing.
(NOTE: You are required to request the AMA Physician Profile even if you are not
a member of the AMA))

The beard will not review your application until all necessary Information has been
received, and your licenr-.o will not be Issued until the completed application has
been considered at a meeting of the medical board.

Once your application has been approved and you have been interviewed and
recommended for licensure by a memt er of the board, your license certificate will
be awaroed.

* To obtain certified true copy, you must take the original documents and the photocopies to a
notary public so he/she may compare the original to the photocopies. The notary must state that
the photocopies are true and exact copies of the original document and attest to the fact by a
written statement, signature and notary seal.

If you are unable to obtain certified true cop'es, you must submit transcripts from your medical
school and a letter from the director verifying your residency or internship.
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G. TEMPORARY PERMIT: An> member of the State Medical Board may issue a temporary permit.
Temporary permits are issued as a courtesy to allow you to practice medicine pending a full
board decision on your application. Board members interview all candidates for temporary licen-
sure and require that a complete notarized application be on file with the following supporting
documents before a temporary permit may be issued:

1 A certified true copy of your medical school diploma.
2. A certified true cooy of your internship or residency certificate.

3. Verification of licensure, requested by you, but sent directly to the division office, from all
the states where you hold or have held licenses.

4. A sworn statement listing all hospitals where you have had privileges in the last five years and
original letters, requested by you, but sent directly to the division, from the last two hospitals
where you have had privileges

5. Evidence of a successful completion of the FLEX examination, National Board, or a written
exam leading to licensure in a state or territory of the United States of Province of Canada.

6. All applicat’'on fees for permanent and temporary licensure.
7. 1151 cards if applicable: ECFMG certificate ii applicable.

8. Clearance from the Federation of State Medical Boards. This clearance is requested by you
and then forwarded directly to the division.

A member of the board will not grant a temporary permit until all the above documentation
is on file with the division.

Your temporary permit is valid for eight months or until ihe board meets to consider your ap-
plication for permanent licensure, whichever comes first.

H. LICENSE RENEWAL: Notification for license renewal is mailed out approximately 30 days before
the license expira*  date.

Failure to . riewal notice is not considered an excuse for nonrenewal. A license 'which
is net renew. *1 by ihe due date lapses. In order to reinstate a license which remains lapsed
for more than 60 days, a 520.00 penalty fee must be submitted along with the renewal fee. Fees
are as foilows: S600.00  active renewal. 5200.00 ¢ inactive, out-of-state renewal. You must reside
and practice outside Alaska to be eligible for inactive renewal. If you practice in-state intermit-
tently you must renew on an active basis. Should you renew on an inactive basis and subse-
guently come to Alaska to practice, you must activate your license by payment of a $400.00 fee.

. CON1.NUING MEDICAL EDUCATION: Evidence of continuing medical education shall be re-
guired as applicable to current state requirements.

NOTE: It is illegal to practice with an inactive or lapsed license or permit. It is your respon-
sibility to keep this office advised of your current address at all times to enable us to send
renewal notices to you.
FOR INFORMATION ON PRACTICE OPPORTUNITIES. PLEASE CONTACT:
Alaska State Medical Association
4107 Laurel Street No. 1
Anchorage. Alaska 99504
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STATE OF ALASKA
DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT
DIVISION OF OCCUPATIONAL LICENSING
P.O. BOX D-LIC
JUNEAU, ALASKA 99811-0800

STATE MEDICAL BOARD

| nereby apply for a license to practice as a G Medical Doctor (M.D.) 100 Osteopath (D.O) in the State of Alaska
by: O Examination O Credentials

If applying by credentials, upon what state or provincial license or certificate do you base this application?

Certificate No Issue Date.

Have you previously held a license, temporary permit or locum tenens permit in the State of Alaska?
O Yes O No

This application must be completed in full. If any section does not apply, please write N/A in the space provided.
Type or print information.

1. Name in Full Social Security No

2. Other names used, including maiden name

3. Legal Name Changes.

4. Mailing Address Zip Code
5. Residence Address Zip Code
6. Place of Birth Date of Birth

7. Are ,ou a US. Citizen? YesO _ NoO

If yes, by birth O /by naturalization O
If no, what is your status?

MEDICAL EDUCATION

Name of School Location Month/Year
From To _
From To _

From To

From To

From to

Graduate from
Exact date on diploma

List all states, territories, and foreign countries in which you hold c. have held medical licenses. Include
current status of the license.

FOR OFFICE USE ONLY
Date:

Receipt No.:

Amount:

Initial:
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10. What is your specialty?
Board Certified? O Yes O No
Date of Certification

11. Where did you complete your internship? (Hospital name, location and period of service)

12 Where did you complete your residency? (Hospital name, location and period of service)

13. Have you ever served as a staff member in any hospital? O Yes O No
If so, give name and address of hospital and period of service

14. To what country, district or state medical societies have you belonged?

Name Address

Name Address

Name Address
15. Have you ever taken the FLEX Examination? O Yes O No Date:.
16. Have you ever served in the Armed Forces? O Yes O No

If so, date of commission and date of discharge

If any of the following answers are yes, explain fully in a signed affidavit.

17. Have you ever been disciplined by any state board for any violation of the Medical Prac-
tice Act or unethical CONAUCT? ... ..o
18 Have you ever been denied a certificate by, or the privilege of taking an examination
before any state medical DOArd?...........ooooiiiiii e ————
19. Have you ever had r. license to practice medicine revoked, suspended, restricted or
1T £ (=Y o PR
20. Have you ever been convicted of a violation of a U.S. or state statute or Canadian law,
excluding minor traffic VIiolatioNS?........ovvoi i
21. Are you now or have you ever been treated for emotional or mental illness, drug addiction
OF  @ICONOIISIM? ..ttt sttt ettt e e et e e e e s bbaeaeean
22.  Have you ever applied for and been denied a Narcotic Tax Stamp?.........ccccceeiveenenns
23. Have you eversurrendered your Narcotic TaX Stamp?.....ccccccccereeeeeiiiiiiiiiiiiiieeeeeeeeeeeeenn
24. Have you everbeen convicted of a violation of any federal or state narcotic laws?.
25. Have you everbeen disciplined by a hos/tal staff?.....ccccccciiiiiiiiiiiiii,
26. Are you currently, or have you ever been under investigation by any state board or agency
for alleged MISCONUUCT?.......iiii i e e e e e e e e e e e e e e aeenannnes
27. Have you ever had hospital privileges revoked, conditioned, restricted, or had any
disciplinary action regarding your privileges?.........ccciiiiieiiiie i
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28. ENDORSEMENT CERTIFICATION; If completed by the National Board of Medical Examiners or the Federa-
tion of State Medical Boards — delete those portions which you are unable to certify.

I, Secretary o f

certify that was granted License or Certificate NO-------------------
effective | further certify that

after written examination before this Board obtained a general average o f percent (passing
grade ) in the following subjects: (Subjects must be stated in full.)

| further certify that the applicant’s License or Certificate is current and that there are not now nor have
there ever been charges or complaints filed against the holder of said License or Certificate.

BOARD SEAL

Signature

Title

Date

Return :ompleted document to:

Department of Commerce and Economic Development
State Medical Board
RO. Box D-LIC
Juneau, Alaska 99811-0800



29.

30.

Alaska Statute (AS 44.62.310) gives applicants the right to have their applications reviewed in private executivel
session or in public session.

Please check desired action:
O | want my application to be reviewed in closed executive session off the record.
O | want my application to be reviewed in open session on the record.

NOTE: If you have no preference or do not check either box, your application will be reviewed in executive
session.

| HEREBY CERTIFY that the information contained in this application is true and correct to the best of
my knowledge. | further certify that all credentials supplied by me are true and correct and that the
photograph which appears below is a true likeness of myself taken within the past 60 days. | understand
that any false information or falsification of credentials may result in failure to obtain a license to practice
medicine and surgery In the State of Alaska.

Signature of Applicant

SUBSCRIBED AND SWORN before me. a Notary
Public, in and for the state o f
this dayo f 19

Photograph
Notary Public

My Commission Expires:

NOTARY SEAL

NOTE: NOTARY PUBLIC SEAL MUST OVERLIE A PORTION OF THE PHOTOGRAPH.
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NOTICE

The Alaska State Medical Board requires letters of standing from all hospitals where you hold or
have held privileges in the past five years.

1. You must request each hospital to submit a letter regarding the status of your privileges
to the addess below:

Department of Commerce and Economic Development
Division of Occupational Licensing
State Medical Board
PO. Box D-Lic
Juneau, Alaska 99811-0800

2. You must complete the bottom portion of this form and return with your initial application.

HOSPITAL COMPLETE MAILING ADDRESS

| certify that listed above are all hospitals where | hold or have held privileges in the past five years.
| understand it is my responsibility to request these hospitals to submit a letter to the Alaska State
Medical Board to complete my application for licensure.

| certify under penalty of perjury that the above information furnished is true and correct.

Warning: Alaska Statute 11.56.210 states that any
person who knowingly or intentionally furnishes Signature
false or fraudulent information in this application

has committed a Class A misdemeanor. Date:
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Department of Commerce and Economic Development
State Medical Board
PO. Box D
Juneau, Alaska 99811

HOSPITAL PRIVILr GES INFORMATION

Mr./Ms.:

| am applying for a license to practice medicine and surgery in the State
of Alaska. The State Medical Board requires that this form be completed
by each hospital where | have held privileges the last five years. Please
complete this form and return it directly to the State Medical Board at the

above address.

Name Date of Birth
Address SSNO

(Below to be completed by hospital staff only)

1. Dates of Hospital Privileges: to

2. Has there ever been any disciplinary action against this physician?
Yes N o

3. Is there any derogatory information on file?
Yes No

If the answer to any one of these questions is yes, please attach explanation.

Hospital Name and Address:

Signature

Date

Title

(Rov. 11/86)



State of Alaska
Department of Commerce and Economic Development
Division of Occupational Licensing
RO. Box D-Lic
Juneau, Alaska 99811-0800

VERIFICATION OF LICENSURE
Sir:
I am applying for a certificate to practice medicine and surgery in the State of Alaska. The State Medical Board

requires that this form be completed by each jurisdiction in which | hold or have held licenses. Please complete
the form and return it directly to the Alaska State Medical Board at the above address.

Name
Address
PLEASE DO NOT DETACH.
The information below must be completed by the state licensing board, not to be completed by the applicant.
State of

Name of Licensee

Graduate of

License No. issued effective
By reciprocity/endorsement by examination
License is current lapsed expiration date

Has the applicant’s license ever been suspended or revoked?

If so. for what reason?

Derogatory information, if any

Comments, if any

Signed
(BOARD SEAL)
(All verifications must have board seal.) Title

State Board

Date
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TO THE APPLICANT
Complete the identifying information below and submit to:

Federation of State Medical Boards
2630 West Freeway, Suite 138
Ft. Worth, Texas 76102

Attention: Sherri Watkins
Asst. Quality Assurance Coordinator

Department of Commerce and Economic Development
Division of Occupational Licensing
State Medical Board
PO. Box D-Lic
Juneau, Alaska 99811-0800

Date:

Dear Ms. Watkins:

| am app'yirig for licensure to practice medicine in the State of Alaska. Please
indicate on the lower portion of this letter if there is any previous or pending
disciplinary action against my license(s) in any state(s) and send this information
directly to the Alaska State Medical Board. Thank you for your assistance.

NAME:

ADDRESS

SSN th

MEDICAL SCHOOL OF GRADUATION:

YEAR OF GRADUATION:

BIRTHDATE:

RESPONSE:

Rev. 11/86



TO THE APPLICANT
Complete the identifying information and submit to:

Drug Enforcement Administration
220 West Mercer
Seattle, WA 98119

Attention: Phyllis Sherman, Diversion Unit

Department of Commerce and Economic Development
Division of Occupational Licensing
State Medical Board
PO. Box D-Lic
Juneau, Alaska 99811-0800

Date:

Dear Ms. Sherman:

| am applying for licensure to practice medicine in the State of Alaska. Please
indicate on the lower portion of this letter if there s any derogatory information on
file against me and send this information directly to the Alaska State Medical Board.
Thank you for your assistance.

NAME:

DATE OF BIRTH:

DEA REGISTRATION NUMBER:

ADDRESS WHERE DEA NUMBER IS
REGISTERED:

Signature of Applicant

RESPONSE:

Rev. 11/86



TO THE APPLICANT:
Complete the following information and submit to:
Data Release Services
American Medical Association

535 North Dearborn Street
Chicago, lllinois 60610

DATE

To Whom it May Concern-

I am applying for licensure to practice medicine in the State of Alaska and
am required to request an AMA Physician Profile for inclusion in my
application file. I have completed all the identifying data below. Please send
.the Physician Profile to the address listed at the bottom of the page. Thank
you for your assistance.

PLEASE TYPE OR PRINT

Name:

ssSm

Medical School of Graduation:

Birthdate:

Department of Commerce and Economic Development
Division of Occupational Licensing
State Medical Board
PO. Box D-Lic
Juneau, Alaska 99811-0800

Rev. 11/86



MEDICAL BOARD CONTACTS

Alabama State Board of Medical Examiners
RO. Box 946

Montgomery, AL 36102-0946

(205) 261-4116

Alaska Board of Medical Examiners
Division of Occupational Licensing
RO. Box D

Juneau, AK 99811

(907) 465-2541

Arizona State Board of Medical Examiners
1990 W. Camelback Rd., #401

Phoenix, AZ 85015

(602) 255-3751

Arizona Board of Osteopathic Examiners
in Medicine and Surgery

5060 N. 19th Ave., Suite 408

Phoenix. AZ 85015

(602) 255-1747

Arkansas State Medical Board
PO. Box 102

Harrisburg, AR 72432-0102
(501) 578-2448

California Board of Medical Quality Assurance
1430 Howe Avenue

Sacramento. CA 95825

(916) 920-6393

California Board of Osteopathic Examiners
921 11th Street, #1201

Sacramento. CA 95814

(916) 322-4306

Colorado Board of Medical Examiners
132 State Services Building

1525 Sherman Street

Denver, CO 80203

(303) 866-3988

Connecticut Medical Examining Board
Division of Medical Quality Assurance
150 Washington Street

Hartford. CT 06106

(203) 566-1482

Delaware Board of Medical Practice
O'Neill Building, Third Floor

PO. Box 1401

Dover. DE 19901

(302) 736-4753

District of Columbia Commission on Licensing
to Practice the Healing Art

Room 202, Lower Level

605 G Street, NW.

Washington, DC 20001

(202) 727-9794

Florida Board of Medical Examiners
130 N. Monroe Street

Tallahassee, FL 32301

(904) 488-0595

Florida Board of Osteopathic Medical
Examiners

130 N. Monroe Street

Tallahassee, FL 32301

(904) 488-7546

Georgia Composite Board of Medical
Examiners

166 Pryor Street, SW.

Atlanta, GA 30303

(404) 656-3913

Hawaii Board of Medical Examiners
Department of Commerce & Consumer Affairs
PO. Rox 54f

Honolulu, HI 96809

(808) 548-4392

Idaho State Board of Medicine
Room 102-A

650 West State

Boise, ID 83702

lllinois Department of Registration
and Education

320 W. Washington Street

Springfield, IL 62786

(217) 785-0820

Illinois Department of Registration
and Education

100 W. Randolph St., #9-300

Chicago. IL 60601

(312) 917-4500

Indiana Health Professions Service Bureau
964 N. Pennsylvania

Indianapolis. IN 46204

(317) 232-2960

lowa State Board of Medical Examiners
State Capitol Complex, Executive Hills W.
1209 E. Court Avenue

Des Monies. |IA 50319

(515) 281-6493



Kansas State Board of Healing Arts
503 Kansas Avenue, #500

Topeka, KS 66603-3449

(913) 296-7413

Kentucky State Board of Medical Licensing
Mall Office Center

400 Sherburn Lane, #222

Louisville, KY 40207

(502) 896-1516

Louisiana State Board of Medical Examiners
830 Union Street, #100

New Orleans, LA 70112

(504) 524-6763

Maine Board of Registration in Medicine
Eastside Professional Building

RFD #3, Box 461

Waterville, ME 04901

(207) 873-2184

Maryland Board of Medical Examiners
201 W. Preston Street

Baltimore. MD 21201

(301) 225 5900

Massachusetts Board of Registration in
Medicine

100 Cambridge. Room 1507

Boston, MA 02202

(617) 727-3088

Michigan Beard of Medicine
611 W. Ottawa Street

PO. Box 30018

Lansing, MI 48909

(517) 373-1655

Michigan Board of Osteopathic Medicine
and Surgery

611 W. Ot*awa Street

PO. Box 30018

Lansing, MI 48909

(517) 373-0680

Minnesota Board of Medical Examiners
2700 University Ave., W., #106

St. Paul. MN 55114-1080

(612) 642-0538

Mississippi State Board of Medical Licensure
2688-0 Insurance Center Drive

Jackson. MS 39216

(601) 354-6645

Missouri State Board of Registration for
the Healing Arts

PO. Box 4

Jefferson City, MO 65102

(314) 751-2334

Montana Board of Medical Examiners
1424 9th Avenue

Helena, MT 59620-0407

(406) 444-4284

Nebraska State Board of Examiners in
Medicine and Surgery

PO. Box 95007

Lincoln, NE 68509

(402) 471-2115

Nevada State Board of Medical Examiners
1281 Terminal Way, Suite 211

PO. Box 7238

Reno, NV 89510

New Hampshire Board of Registration
in Medicine

Health & Welfare Building

Hazen Drive

Concord, NH 03301

(603) 271-4501

New Jersey State Board of Medical Examiners

28 W. State Street, Room 914
Trenton, NJ 08608
(609) 292-4843

New Mexico State Board of Medical Examiners

Bataan Memorial Building, Third Floor
PO. Box 1388

Santa Fe, NM 37504-1388

(505) 827-9933

New Mexico Board of Osteopathic Medical
Examiners

PO. Drawer 1388

Santa Fe. NM 87504-1388

(505) 827-7351

New York State Board for Medicine
cultural Education Center. Room 3029
Empire State Plaza

Albany, NY 12230

(518) 474-3841

North Carolina Board of Medical Examiners
222 N. Person Street. #214

Raleigh, NC 27601

(919) 833-5321



North Dakota State Board of Medical
Examiners

City Center Plaza

418 E. Broadway, #C-10

Bismarck, ND 58501

(701) 223-9485

Ohio State Medical Board
65 S. Front Street, #510
Columbus, OH 43266-0315
(614) 466-3938

Oklahoma Board of Medical Examiners
PO. Box 18256

Oklahoma City, OK 73154

(405) 848-6841

Oklahoma Board of Osteopathic Examiners
4848 N. Lincoln Boulevard

Oklahoma City, OK 73105-3321

(405) 528-8625

Oregon Board of Medical Examiners
1002 Loyalty Building

317 SW. Alder Street

Portland, OR 97204

(503) 229-5770

Pennsylvania State Board of Medical
Education and Licensi re

P.O. Box 2649

Harrisburg, PA 17105-2649

(717) 787-2381

Pennsylvania State Board of Osteopathic
Medical Examiners

PO. Box 2649

Harrisburg, PA 17105-2649

(717) 783-1389

Puerto Rico Board of Medical Examiners
Program of Quality Control of Health Services
Box 9342

Santurce, PR 00908

(809) 722-2028

Rhode Island Department of Health
104 Cannon Building

75 Davis Street

Providence. Rl 02908

(401) 277-2827

Rhode Island Board of Medical Review
100 India Street

Providence, Rl 02903

(401) 277-3855/56/2507

South Carolina State Board of Medical
Examiners

1315 Blanding Street

Columbia, SC 29201

(803) 758-3361

South Dakota State Board of Medical
and Osteopathic Examiners

608 West Avenue N.

Sioux Falls, SD 57104

(605) 336-1965

Tennessee State Board of Medical Examiners
283 Plus Park Boulevard

Nashville, TN 37219-5407

(615) 367-6200

Tennessee State Board of Osteopathic
Examiners

283 Plus Park Boulevard

Nashville, TN 37219-5407

(615) 367-6200

Texas State Board of Medical Examiners
PO. Box 13562

Capitol Station

Austin, TX 78711

(512) 452-1078

Utah Physicians Licensing Board

Division of Occupational and Professional
Licensing

160 East 300 South

PO. Box 45802

Salt Lake City, UT 84145

(801) 530-6628

Vermont Board of Medical Practice
Licensing and Registration
Redstone Building

26 Terrace Street

Montpelier, VT 05602

(802) 828-2363

Virginia State Board of Medicine
517 West Grace Street

PO. Box 27708

Richmond, VA 23261

(804) 786-0575

Washington Department of Licensing
Medical Board

PO. Box 9649

Olympia, WA 98504

(206) 753-3779



STATE MEDICAL BOARD

AS 08.64 — seven (7) members; four year term, serves until new member is appointed and qualified.

George R. Brenneman, M.D. July 8, 1988
AIL « CDC

225 Eagle Street

Anchorage, Alaska 99501

(work) 271-4011

(home) 272-5384

Bonnie Coghlan (Public Member) August 13, 1988
741 Eighth Avenue

Fairbanks, Alaska 99701

(work) 452-1165

(home) 456-1609

T. L. Conley, M.D., (Chairperson) April 21, 1990
Ketchikan Medical Clinic, Inc.

3612 Tongass

Ketchikan, Alaska 99901

(work) 225-5146

(home) 225-4483

Abigale Ryan Hensley (Public Member) January 9, 1989
PO. Box 710

Kotzebue, Alaska 99752

(work & home) 442-3669

Jeffrey A. Partnow. M.D. November 6, 1988
1919 Lathrop, Drawer 2

Fairbanks. Alaska 99701

(work) 452-4769

(home) 457-4724

George S. Rhyneer. M.D. April 21. 1988
Suite 552

3340 Providence Drive

Anchorage. Alaska 99508

(work) 561-3211

(home) 694-9600



State Medical Board

Status of Investigative Cases

FY83-FY87
(February 10, 1987)

INVESTIGATIONS;

Total O
of cases *

no violation
declined by AG
to litigation

cease and desist
Issued

warning letter
sent

Voluntary compliance
appealed
Total Closed

Current._Open Cases
Totals

LITIGATIONS OPENED;
r C ¢ D issued
cease and desist
appealed

license restricted
license denied

license suspended

license revoked

dismissed - no
action

Cases pending cpmpleti >n

of hearing

o

FY83

37

25

37

37

FY8A

AO

26

AO

AO

FYO5 FY86 FY8.7
A7 56 26
/
38 38 5
A 2
A 10 8
2 L J
3 2
2
A7 56 - 15
.ol
A7 56 26
10 0
3 1 -
1
1 : 1
* L J
1
t
8 A

Total

206

132

32

195

11
206

12



£ BILL SHEFFIELD, GOVERNOR

DEPARTMENT OF COMMERCE A k
ECONOMIC DEVELOPMENT PHONE: (907) 4

DIVISION OF OCCUPATIONAL LICENSING

ASKA 99811 0800

July 31, 1986

Ms. Kathy Marshall
Division of Occupational
L icensing
Department of Commerce and
Economic Development
P.O. Box D
Juneau, AK 99811

Dear Ms. Marshall:

Enclosed is the Annual Report of the State Medical Board for Fiscal
Year 1986. The board has continued to address licensing, regulatory
and investigatory problems as they have arisen. It has also, in the
last year, embarked on an ambitious program to address the problem of
impaired practitioners.

In the last fiscal year, the board issued a slightly increased number
of physician licenses and approximately the same number of PA and
paramedic licenses as in FY 85. This decline in the rate of expansion
(FY 83/FY 84 showed exuberant increases) probably reflects a general
downturn in the economy; a decline from 268 to 151 in the numbers of
temporary and locum tenens licenses probably reflects the downturn even
more convincingly given an understanding of medical economics in times
of retrenchment.

The number of medically related investigations opened in FY 86 is about
equivalent to FY 85. Statistics in this regard should be final by late
July. The seriousness of these cases remains, in general, significant
and reflects general trends seen nationwide as an excessive number of
physicians glut the market and questionable practitioners move toward
the periphery. Fortunately, through employment of national data banks
and careful screening of applications, it would appear that most of
these cases are being picked up prior to permanent licensure.

Various regulatory projects have been undertaken to further tighten
licensure < ith some improvements. The board has, as planned, completed
regulations governing paramedic internships and feels it is gaining



Ms. Kathy Marshall .2 July 31, 1986

rational control over this confusing area. Regulations covering
physician assistants have been completely reworked assuring clearer
standards, greater compliance, and increased efficiency in dealing with
applications.

The board has spent considerable time considering the problem of the
impaired physician in FY 86 and is moving ahead in conjunction with the
Alaska State Medical Society to set up a program that will permit a
more effective means of dealing with cases in this area. An initial
meeting to outline plans is scheduled in conjunction with the board®"s
July 1986 meeting. This is being funded by ASMA and the Medical
Indemnity Insurance Company of Alaska. State input will involve a
number of regulatory and statutory changes to be outlined later.

Again, as in FY 85, the board was unable to meet its statutory obli-
gations to meet quarterly when funding for a fourth meeting proved
unavailable. The board declined to participate in the sham of
conducting one of its meetings by teleconference and is on record as
declining to do so in the future. As in the past, the board"s
functions continue to be acutely hampered by the lack of a full-time
administrator to conduct board business between meetings, lack of
adequate investigatory staff, lack of funding to send a member to the
annual meeting of the Federation of State Medical Boards, etc. Perhaps
in FY 87, a request for a grant from the United Nations® UNICEF
organization for deserving Third World Health Organizations would be in
order.

Sincerely,

TLC/dgl6018D
073186b
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STATE MEDICAL BOARD MEMBERS

George R. Brenneman, M.D. July 8, 1988
AlIL-CDC

225 Eagle Street

Anchorage, Alaska 99501

272-5384 (home)

271-4011 (work)

Bonnie Coghlan (Public Member) August 13, 1988
741 8th Avenue

Fairbanks, Alaska 99701-4401

456-1609 (home)

452-1165 (work)

Thomas L. Conley, M.D. (Chairman) April 21, 1990
3612 Tongass Avenue

Ketchikan, Alaska 99901

225-4483 (home)

225-5146 (work)

Abigale Hensley (Public Member) January 9, 1989
P.0. Box 710

Kotzebue, Alaska 99752

442-3669 (home)

Jeffrey A. Partnow, M.D. November 6, 1988
SR 3, Box 31473

Fairbanks, Alaska 99701

456-4724 (home)

452-4769 (work)

George S. Rhyneer, M.D. April 21, 1988
3340 Providence Drive, Suite 552

Anchorage, Alaska 99508

561-3211 (work)

Dolores B. White, M.D. (Secretary) January 12, 1988
3250 Hospital Drive

Juneau, Alaska 99801

780-4893 (home)

586-9508 (work)
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NARRATIVE SUMMARY

The functions of the State Board might be viewed as falling into three
broad areas:

1. The issuance after scrutinizing qualifications of licenses
to physicians, osteopaths and podiatrists and permits to
paramedics and physician assistants.

2. The investigation of infractions of rules and statutes,
particularly as they relate to malpractice by any members, new
applicants or those already licensed or permitted of the
regulated groups. On findings of deficiencies, the board is
enjoined and empowered to take corrective action up to and
including revocations of licenses and permits.

3. The review of existing regulations and the proposal and
adoption of new regulations designed to ensure that quality
medical care be readily and efficiently available to the
population. The board is also expected to advise the
Legislature on necessary changes in statutes to ensure the
same end.

All three functions are designed to preserve and protect the public
health.

In general, the third responsibility is being met effectively with the
board within the last year addressing paramedic internships, physician
assistant regulations, putting into place various safeguards in the
license process, etc.

In process also is the drafting of a housekeeping bill to correct
various inconsistencies in statute that leave the state in a difficult
position, vis-a-vis, enforcement and litigation. It would appear that
the board can achieve success in these areas because they involve only
the board®"s effort, not financial expenditure.

In the first two areas, the board finds itself rapidly losing ground,
basically, due to lack of funding. Prospects are that things are likely
to get worse in the next fiscal year. As outlined in previous reports,
the board fears that it will be unable to meet with sufficient frequency
to discharge the function of reviewing applications and dealing with
investigatory matters, which the board views as its two pivotal
functions. Lack of funding for the four statutorily required meetings
for the last two fiscal years and prospects that this will continue to
be the case make the board very uneasy.

JN/dg1601QD -2-



Last year, we felt there had been some progress in the area of investi-
gations with the provision of increased investigative staff. This
progress has now been vitiated by lack of adequate funding to pursue the
investigatory matters brought to the board®s and division®s attention.
The division has been attentive to the board®"s concerns about priorities
in assigning its limited funds to the most alarming cases which pose the
greatest proximate danger to the public®"s safety. However, the efforts
fall far short of what is minimally acceptable and the number of cases,
not investigated or once investigated, not brought to litigation due to
lack of funds is appalling. In addition to being inimical to the public
health, the situation increases the tort exposure of the state
substantially.

Again, as 1in years past, the board has had to forego representation at
the meetings of the Federation of State Medical Boards. Utilization of
the federation®"s facilities, in terms of standardized national testing,
access to their centralized computer banks on investigative and licen-
sure matters, utilization of their information on foreign medical
schools and foreign training fraud schemes, has been one of the crucial
factors, both locally and nationally, in making licensure more secure.
Failure to participate in the activities of that organization, thus,
continues to be scandalous.

The board is, at present, embarking on an ambitious program to address
the problem of impaired physicians. This problem accounts for the bulk
of licensure difficulties and poor medical practice, both in Alaska and
nationwide. To its credit, the division has seen the wisdom of the
board®s desire to divert many of these cases from the usual channels.

At present, the board, when presented with a case of deficient practice
based on practitioner impairment, must limit, suspend, or revoke the
practitioner®s license and usually must embark on prolonged and expen-
sive court battles to accomplish this.

The proposed impaired physician program would short circuit the process
by permitting the board to enter into voluntary agreement with the
practitioner to place the licensee in a supervised status wiile the
individual undergoes treatment (with the cost of treatmert, supervision
and random testing borne by the licensee). The savings in verms of
litigation expenses alone will justify the program; the savings in terms
of careers salvaged through voluntary treatment rather chan licensure
action is incalculable. Treatment should not be the responsibility of
the state, but rather the board would hope to enter into agreements with
the Alaska State Medical Association to have that organization arrange
treatment. Assurance of compliance would, of course, ultimately remain
with the board.

IN/dg16018D -3-



A seminar to get both the board and the State Medical Society up to
speed in the area is scheduled to coincide with the board"s July 1986
meeting (announcement and schedule attached). The division is providing
per diem for board members and investigative staff to attend. The
seminar 1itself is at no cost to the state with ASMA and the Medical
Indemnity Corporation of Alaska picking up the tab.

As the program is developed, there will be some implementation expenses
involved, in terms of travel to Juneau to educate the Legislature and
get its concurrence in terms of necessary enabling legislation. Beyond
that, the board should be able to handle the program as a routine
function at hopefully little expense (and, as noted, substantial savings
in terms of litigation avoided).

In regard to legislation, the board ruefully concludes its activities
caused more trouble than solved problems this year. Pursuit of a cease
and desist order in the case of an individual practicing medicine
without a license — a seemingly trivial case -- was pivotal in sparking
the r"introduction of lay-midwifery and naturopathy licensure bills that
eventually won legislative approval.

The state was sustained in the case in question when the individual
involved (a naturopath) brought action in Superior Court, but the
guestion was rendered moot by legislative action. The board can only
conclude in retrospect that it should have let sleeping dogs lie. After
expenditure of significant monies via the Attorney General*s office, the
end result seems to have been a pyrrhic judicial victory and licensure
of two groups whose activities many thinking people view with consider-
able apprehension. On the other hand, it may prove the system works if
people got what they wanted in terms of licensure -- an imponderable
since it is unclear if the push for licensure in these areas constituted
a ground swell or th* voice of a vocal minority.

On a more optimistic note, the board supported successful legislative
action to cancel registration of physicians by the Board of Pharmacy in
the prescription of controlled substances and continuation of the
Marijuana Therapeutic Research Commission. Both were duplicative,
costly, and unnecessary schemes.

Finally, board opinion of the fee project of the Division of Occupa-
tional Licensing 1is quite mixed. One faction on the board espouses the
position, outlined in last year™s report, that licensing fees should
commensurate with board funding and that, if inadequate funding for the
board is elected (one should say continued), it should be reflected in
decreased licensing fees. A.iother faction on the board argues against
decreasing fees as it seems to put a board imprimatur on the Legisla-
ture®s and Governor®"s program to inadequately fund the activity.

JN/dg16018D -4-



It is clear that, should the funds generated by licensure to be
available to the board, a creditable program would be easy of achieve-
ment. It appears that physicians around the state are, in general, not
adverse to the higher fees, provided the monies generated are used to
regulate medicine.

They are opposed to the fees if they constitute an excise tax and
disappear into the general fund, not to be seen again. It does seem odd
that both the Exc utive and Legislature are willing to settle for an
inadequate program when those licensed are willing to pay for an
adequate one.

The board wishes to commend the ingenuity and resourcefulness of the
division, particularly, that of its retiring director, Nancy Dunn, in
succoring the board during hard times. Unfortunately, ingenuity has
obvious [limits when the core problem is lack of adequate funding and the
lack of commitment to the protection of the public that this implies.

Historically, the solution was provided at the time of passage of the
1983 Medical Practice Bill when the board entered into a gentleman-®s
agreement with the Legislature and Executive to raise physician fees to
$600 quadrennially with the understanding that the increase in revenue
would be used by the state to hire a full-time investigator, an execu-
tive director for the board, increase investigative and administrative
support, permit the board to participate in the national organization,
etc. This, of course, has not occurred due to various appropriation®s
shortfalls and line item vetoes since then, b"t more significantly, due
to the fact that the board lacks a designated budget because of the
administrative structure of the Division of Occupational Licensing.

We have finally come to the conclusion that, given present structure and
funding, the State Medical Board is not now and will never be in a
position to carry out its statutory function and that, by 1990, medical
licensure in the state will become a virtual sham. This is all
occurring at a time when the public outcry for vigorous enforcement of
licensure statutes and assurance of practitioner competency 1is reaching
a crescendo.

Physicians in this state are willing to pay whatever it costs to assure
an adequate program and shift no part of the cost to the consumer.

Therefore, a rational course of action is obviously available to the
state — make the State Medical Board a separate entity financially
answerable to the executive and Legislature directly, and mandate zero-
based budgeting. We can then set fees at whatever level is necessary to
hire adequate staff, pursue investigations vigorously and assure the
populace that licensure does constitute, to the extent possible in human
affairs, a true guarantee that licensees are indeed being properly
supervised.

JN/dg16018D -5-



STATE MEDICAL BOARD

STATISTICAL REPORT FV 86

METHOD:  LICENSURE BY CREDENTIALS

NEW LICENSES

CATEGORY
M.D./D.0O./Podiatrists
Physician Assistants
Paramedics

TEMPORARY PERMITS ISSUED IN FY 86
M.D.1s and P.0O."?

Locum Tenens
Temporary
Residency

Physician Assistants
Paramedics
NUMBER OF ACTIVE LICENSES

M.D."s

D.0."s

Podiatrists
Physician Assistant
Paramedic

NUMBER OF INACTIVE LICENSES

M.D."s

D.0."s

Podiatrists
Physician Assistant
Paramedic

LAPSED LICENSES

M.D., D.O., D.P.M."s
Physician Assistants

Paramedics
METHOD: LICENSURE BY EXAMINATION

Applicants for examination:
Applicants licensed by FLEX examination

-6-

4200wW8486d

AS 08.64.250

NUMBER OF
LICENSES

106
21

10

95
42
12

TOTAL 151

60

890
44
11
111
85

302

N/A
N/A

1,019
41

18
AS 08.64.210

0
1



MEETINGS

Date and Location

1986 Homer, Alaska

1986 Anchorage, Alaska
Anchorage, Alaska

July 11-12,
November 21-22,
March 6-7, 1986

JN/dg16018D






SUNSET AUDIT RECOMMENDATION

1. Legislative consideration should be given to regulatory changes
concerning the disciplinary process and the composition of the
board.

A. The grounds for imposition of disciplinary sanctions were
amended by SLA 83 and are outlined in AS 08.64.326.

B. In accordance with AS 08.64.336(b), hospitals are now
required to report to the Medical Board when hospital
privileges are restricted or refused.

C. The composition of the board remains with five medical
doctors and two public members (four male, three female).

JN/dg16018D -9-



REVIEW OF OBJECTIVES - FISCAL YEAR 1986

Our objectives for the last fiscal year and the status of these efforts
are as follows:

1

Secure an investigator skilled in investigating medical cases.

This 1is unaccomplished with the board continuing to make, do
with a 3/4 FTE investigator — 1indeed, we have gone backwards
in the last twelve months, as funding for investigations has
declined and serious allegations brought to the board go
uninvestigated, and/or, once investigated, do not go on to
litigation due to lack of funds. The state®s potential
liability for civil suit in this area has reached frightening
proportions. The board finds itself in the quite amazing
position of having proof of incompetency in a number of cases
and being unable to do anything to correct the problem.

Place emphasis on vigorous enforcement of medical statutes
and regulations, especially in areas where the board is
hearing of problems and work with the Attorney General"s
office to accelerate enforcement time.

With the decline in funding for investigations, enforcement
has concomitantly declined. Efforts directed at diverting
some of the impairment cases into channels other than litiga-
tion may partially relieve the problem over the next several
years, but it is expected that protection of the Dublic will
continue to decline for the foreseeable future.

Cooperation with the Attorney General®s office has been more
effective and visible in the last twelve months.

Continue to review applications of physicians and midlevel
providers.

This we continue to do, but, at a decelerating pace given,
lack of funding in the area of investigations and lack of
funding for quarterly meetings.

Hold four well advertised meetings per year; these shall be
face-to-face meetings. Broaden coverage of the Medical Board
activities in existing newsletters and circulate to the
media. Use public radio and television to advertise meetings
at no cost.

IN/dg16018D -10-



Due to lack of funds, only three meetings, face-to-face, were
held in FY 86. Given funding cuts, it has been decided to
hold all future meetings in Anchorage rather than various
locations around the state. This limits public access to the
board and is in conflict with the state policy directives,
but does save considerably on travel funds. Success in
advertising meetings has been limited. We find we have more
success with this outside Anchorage and Juneau, but no longer
meet elsewhere.

5. Send one member of the board to Federation meetings each year
with emphasis on new trends in statutes, regulations and
enforcement.

Again, the board failed to accomplish this when funds proved
unavailable.

6. Hold two examinations per year, in June and in December.

These were offered, but there were no applicants. Consid-
ering there are never more than a few applicants and that the
exam 1is available nationally, the state might consider the
savings possible in not offering the FLEX exam in-state.

7. The board will continue to review its actions to ensure that
no discriminatory decisions are made, including ensuring
there will be no restriction of licensure on a numerical
basis (i.e., restriction in restraint of trade).

We are doing this and have received no complaints in this
regard. Considering this is a goal that is never really
"completed,” it will be carried over to FY 87.

8. Cooperate with the Boards of Nursing and pharmacy on solving
mutual problems.

We continue to do this informally, but lack of funding has
militated against formal efforts in this area during the last
fiscal year.

9. Review, 1in general, regulations and statutes relating to
medicine and ancillary service and rectify inconsistencies
and conflicts.

The board prepared a bill to accomplish this for introduction
during the legislative session after being informed by the
division that this was the proper course of action. The bill
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was not introduced due to the shortness of the session and
the board has subsequently learned that prefiling the bill
with the Goverrir®"s office is the proper procedure. This
will be done in the fall of 1986 after revision of the
present list to cover some recently appreciated problems in
the area of lapsed licenses. This will be addressed with
help from the Attorney General®s office. The previous list
called for repeal of AS 08.64.280; this has been accomplished
in other legislation.

10. The board will investigate ways to become involved in
offering help to impaired physicians and other licensees and
permittees.

This 1is discussed in the narrative summary and is a project
now being started after much preliminary investigation by the
board in FY 86.

11. The board will review physician assistant regulations this
fiscal year and achieve definition of what constitutes an
acceptable paramedic internship.

This has been accomplished in FY 86 and is considered a
completed goal.

12. The board will, if adequate funding for its activities proves
unavoidable, review its functions with a view to eliminating
those activities of lower priority. It will give priority to
meeting face-to-face four times yearly to review applications
and consider the investigative report and the status of
prosecutions/litigations.

It has been discovered that it is precisely those functions
that require funding, Iinvestigations, quarterly meetings,
attendance at annual meetings, adequate administrative
support, etc., which are the priority items. Items of lower
priority in the areas of regulatory revision, responses to
other agencies, etc., generally tend to be low ticket items.
Thus, lack of funding militates against accomplishing this
goal and indeed precludes the board from carrying out its
statutory obligations.

IN/dg16018D -12-



GOALS AND OBJECTIVES - FISCAL YEAR 1987

Goal 1 - Meet the requirements of the Alaska Medical Statutes,
AS 08.64.
A. To enforce statutes and regulations in issues of

JN/dg160 »8D

discipline and quality assurance.

1. To secure the services of a full-time medical
investigator in FY 87.

2. To investigate and take action on complaints within
three months of the complaint.

3. To work cooperatively with the Attorney General®s
office in the timely enforcement of disciplinary
actions.

To review applications of medical practitioners on a
timely and impartial basis.

1. To review wi hin three months all completed applica-
tions for licensure in the State of Alaska of:

Medical Doctors
Osteopathic Doctors

Podiatrists

Physician Assistants
Paramedics

2. To evaluate, on an ongoing basis, ways to improve
the application and licensing process.

To have four (4) face-to-face meetings every year.

1. To advertise board meetings well in advance and
widely in various media.

4. To inform the public of board activities through a
periodic newsletter.

To provide FLEX examinations.

1. To hold two FLEX examinations yearly (June and
December).

-13-



Goal 11 -

JN/dg16018D

Improve? the performance of the board and ensure that
existing statutes and regulations are relevant.

A.

To evaluate the relevance of existing medical practice
statutes and regulations.

1

To

To examine, rewrite, and put into effect policies
and regulations that will rectify inconsistencies
and conflicts in present regulations and policies.

To recommend, when appropriate, statutory changes to
the present Alaska Medical Statutes, AS 08.64.

improve the board®"s knowledge and action in ensuring

safe health care for the citizens of the State of Alaska.

To send one board member to the annual meeting of
the Federation of State Medical Boards.

To cooperate with Nursing and Pharmacy Boards to
ensure coordinated regulations relating to health
care.

To develop procedures to identify and rehabilitate
impaired practitioners.

To prioritize the board®s activities and seek ade-
quate funding to meet its statutory responsibilities.

-14-



BUDGET RECOMMENDATIONS

1. Four two-day meetings per year, travel
and per diem for board members; each
meeting at approximately $5,000 (this
is based on Anchorage rates and does
not include possible increases of air
L 1= L1 T $ 20,000

2. Licensing examiner travel and per diem
to attend four two-day meetings
approximately .. .. .. i $ 2,000

3. Air fare and per diem to send one board
member to national meeting of Federation
of State Medical Boards ...... .. cooiooaiao.. $ 2,400

4. Full-time investigator - salary/support/
travel .o $150,000

5. Attorney (estimate) ... ... iiiiii i $ 75,000
6. Funds for start-up costs of impaired

physician program ('Lobbying™ trip to
Juneau to explain program to Legislature,

o T $ 4,000
7. Executive Director - salary/support/travel.... $100,000
1o

-
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LEGISLATIVE RECOMMENDATIONS

1. Repeal AS 08.64.370(5) as this is covered under AS 08.64.270 .nd
.272. The two statutes are in conflict.

2. Delete the following in AS 08.02.010(a) ". . . appropriate
specialist designation (if any, such as "dermatologist,”
"radiologist,” "audiologist,” "naturopath," or the like). The
language is unnecessary and has caused trouble in litigation.

3. AS 08.64.313 should be reworded so a physician residing in Alaska
could hold an inactive license, however, clarify that he/she
could not practice “<ith an inactive license.

4. Delete AS 08.64.210(b) as 40 days is insufficient lead time for
ordering exems. Currently, an application deadline of 120 days
prior to exam is set by regulation (12 AAC 40 015(b)), so, at
present, statute and regulation are in conflict.

5. Delete requirement of oral exam as stated in AS 08.64.220. We do
not as a rule require this at present, and it could easily be
considered arbitrary and capricious given precedents in case law.

6. Revise AS 08.64.255 toread " . .. all applicants for licensure
(under AS 08.64.250) .. . ," grammatical concision.

7. Delete reexamination authority AS 08.64.260(b)(c)(d).

AS 08.64.250(a) should remain as is. This matter is covered in
various regulatory changes.

8. Revise AS 08.64.311 toread ™. .. [licenses shall be renewed
every four years after the date of (issue) first renewal."
Delete word "issue.” At first issue, the license granted Iis

valid until the next quadrennial, statewide renewal date.

9. Revise 08.64.336(b) to read " . .. a hospital that places a
consultation requirement upon, revokes, suspends, restricts,
conditions, or refuses to grant hospital privileges to a person
licensed to practice medicine or surgery or osteopathy in this
state (because that person poses danger to the public) shall
report to the board the name and address of the person and the
reasons for restricting, revoking, suspending, conditioning or
refusing to grant hospital privileges or for“plac™iig upon the
practitioner a consultation requirement. This shall occur~In all
cases whether the action taken was agreed to voluntarily by the
practitioner or not.

JN/dg16018D -16-



10. Revise 08.64.336(c) to read "Upon receipt of a report under (@)
or (b) of this section, the board shall investigate the matter
and upon (a finding of reasonable cause) a finding that
reasonable cause exists to believe the practitioner may
constitute a danger to the health and welfare of his/her own
patients or the public, may appoint a committee of three
qualified physicians to examine the licensee and report their
findings to the board."

Add 08.64.336(e) to read "Nothing in this section shall preclude
the board from invoking the provisions of 08.64.331(c) if deemed
necessary"?1

Justification: We are finding that hospital administrators and
hospital staffs and committees, fearful that the reported
physician will initiate civil suit, have tended to adopt a very
narrow interpretation of what they are required to report. They
argue that either the action taken isn"t restriction or a refusal
to grant privileges (but rather a conditioning, consultation
requirement, suspension or revocation) or that the practitioner
involved could be said (usually by liberal interpretation) not to
be endangering his/her patients or the public.

To obviate the problem, we propose requiring all actions be
reported — some, such as brief suspension for delinquent medical
records, failure to attend staff or committee meetings, etc., we
can quickly dismiss. It is more work, but, at least, we can be
sure we aren"t missing things. The change will remove discretion
from the hospital staff, and, thus, insulate them from torts.

Given sovereign immunity (which should clearly apply in this
situation), the state does not take on the liability shed by the
hospital staff. AS 08.64.336(e) 1in added to block a potential
loophole -- if egregious misconduct is involved, we don"t wish to
be stopped by a requirement to filter the matter through an
appointed committee, etc., with resultant delays if the matter
may result in serious harm or death.

11. Add new section 08.64.337. POWER OF BOARD 70 COMMAND
APPEARANCE. The board shall have the authority to require a
licensee or permittee under its jurisdiction to appear before the
board to answer questions about his/her licensure status, prohi-
bitive acts, allegations or impairment or incompetence or other
matters at the board®"s discretion. The requirement to appear
shall be in writing with assured service. The reason for the
appearance shall be stated in writing and shall be a part of the
permanent record. Where possible, the decision to require
appearance will be voted on by the whole board; between board
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meetings, it shall be the responsibility of the chairperson, in
consultation with the Assistant Attorney General assigned to this
function and with the concurrence in writing of two other board
members, to determine that sufficient cause exists to command
appearance of a licensee or permittee. Rights to representation
by counsel and full resource to judicial remedies is assured.

Failure of a licensee or permittee to appear before the board
when commanded to do so shall constitute grounds to impose
disciplinary sanctions under 08.64.326(a)(7) and 08,64.331.

Justification: We may use this once in five to ten years, but U
should obviously be available if someone decides to thumb his or
her nose to the board. Curiously, we have no authority to
require anyone to appear at present or so the Attorney General®s
office informs the board. Obviously, we aren®t barbarians and we
will, of course, ask first, then try to persuade and only as a
final recourse command.

12. Revise 08.64.331(a) — delete present (7) and replace with new
(7)), to wit:

AS 08.64.331(a)(7) "impose a fine not to exceed 510,000; or (new
08.64.331(a)(8)) impose one or more of the sanctions set out in
(D)-(7) of this subsection.l

Juctification: The price of oil 1is down to 510/barrel. This
authority could prove very useful in dealing with physicians who
use midlevel practitioners in inappropriate ways, etc. There
are, of course, perfectly competent but sociopathic physicians
just like there are competent but sociopathic gas station
attendants and corporate executives — frequently, the only way
to deal with these people is a financial "2 x 4" applied to the
head. Anything we generate this way will be applied to "good
work."
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Impaired Medical Professional Seminar

Sponsored by:

Medical Indemnity Corporation of Alaska
Alaska State Medical Association

ASMA Impaired Physicians Committee



ipai ed Medical
Proiessional Seminar

Guest Speaker:
John Ulwelling

Executive Secretary

Oregon State
Board of Medical

Examiners
Former lobbyist

Oregon State
Medical Association

The Impaired

Medical
Professional:

Pyodifesa AflasSa”?

9:00 a.m.

Introduction.
Jan Xastella. M.D.

Chairman, ASHA

Impaired Physician:

Committee
9:15 a.m.
The History of Impaired
Physician Programs

The Oregon
State Program

John Ulvelling
Guest Speaker

10:15 a.m.
Coffee

10:30 a.m.
Heeds of Malpractice

Insurers
Fred Hood, M.D.

Chairman. P.ixk

Management
Committee

MICA

10:45 a.m.
Oregon Medical
Association

Monitored Treatment
Program

John Ulvelling

12:15 p.m.
Lunch
1:30 p.m.

Dealing vith the
Impaired M.D.

Delores Vhite, M.D.
Alaska Medical Board

1:45 P.m.

Tailoring a Program
for the Heeds of
Alaska:

Implementation™
Legislation
Remuneration

John Uivelling



BILL SHEFFIELD, GOVERNOR

DEPARTMENT OF COMMERCE A P 0. BOX D
ECONOMIC DEVELOPMENT PO, (07 debooat 0

DIVISION OF OCCUPATIONAL LICENSING

August 22, 1985

Mr. Harry D. Treager, Director

Division of Occupational Licensing

Department of Commerce and Economic
Development

Pouch D

Juneau, Alaska 99811

Dear Mr. Treager:

Enclosed is the annua . report of the State Medical Board for Fiscal
Year 1985. I will pass briefly over the achievements of the board,
which are significant, 1in order to focus attention on the board"s
needs in order to keep up with its job which is the main message of
the annual report.

The board issued a slightly smaller number of permanent licenses in
all categories for 1¥"85 than in FY"84, but this is felt to be a
small glitch in the curve occassioned by some regulatory changes

put into effect lat? in FY"85 that briefly delayed permanent licenses
in some cases. Conridering the marked increase in temporary licenses
and number of applications "in the hopper”™ as FY"86 commmences, the
steady increase seen In prior years should continue. The number

of M.D., D.O. and physician assistant temporary permits and locum
tenens permits issued this fiscal year is 268, an increase from
Fiscal Year 1984. As this increase sett es itself out over the next
six months in the~.form of permanent lie nses it will more than offset
the decli a of 19 permanent licenses from 150 to 131 seen in FY®"85.

A total of 51 medically related investigations were opened this
fiscal year compared to 43 in FY"84. The seriousness of these

cases also continues to escalate with a significant number of them
involving alleged felonious conduct. The board has continued to
review regulations for physician assistants and paramedics especially
with a view to providing paramedic internships in Alaska with
significant progress made which we hope to consolidate in FY"86.

The annual report points out the problems of more license applicants
and more unqualified practitioners. Board members are being swamped
by applicants for temporary licenses which are granted by individual
board members. Through regulatory changes the mechanism for
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Mr. Harry Treager - 2. August 22, 1985

investigating applicants for temporary licenses has improved consid-
erably in this fiscal year with, we feel, a concomitant increase in
safety for the public. The price for this, however, has been quite
high in terms of markedly increased board and support staff time.
The system, especially at the staff level, is near the breaking
point.

In last year®s annual report, the stress was on the desperate need
for a medical investigator. This problem has been partially re-
lieved by the provision of a part-time (approximately 3/4 FTE) posi-
tion. The board still feels a full-time investigator dedicated ex-
clusively to medical matters would be desirable.

Obversely, a matter on which last year we felt we were doing well,
namely meeting regularly to consider licensing, regulations and
investigative matters, was this year threatened when inadequate
funds were available for our fourth statutorily required meeting of
the fiscal year. We did meet briefly by teleconference which proved
inadequate and we think DOtentially dangerous. It is our under-
standing that 1i.he budget fo™ FY "86 may not provide adequate funding
for four meetings which will quite seriously hamper our work should
it come to pass. Ways to meet this problem are discussea in the
report.

In general, the State Medical Board has been asked to, and has been
trying to, do more and more work with less and less money. The
situation is likely to become critical within the next fiscal vyear,
and the board has been pondering the ageless question of whether it
would be better to concentrate on doing a limited number of things
well or a large number of things poorly. This, too, will be dis-
cussed in the report. One thing we do feel strongly should be done
is to send a representative to the annual meeting of the Federation
of State Medical Boards, and funding for this will be requested in
this report and by separate cover.

With best personal regards,

TLC/me0651IM-1
082085A
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Narrative Summary

The functions of the State Medical Board might be viewed as falling
into three broad areas:

1. The issuance, after scrutiny of qualifications, of licenses
to physicians, osteopaths and podiatrists, permits to para-
medics and physician assistants.

2. The investigation of infraction of rules and statutes,
particularly as they relate to malpractice, by any member
— new applicants or those already licensed or permitted -
of the regulated groups. On findings of deficiencies, the
board is enjoined and empowered to take corrective action
up to and including cancellation of licenses and permits.

3. The review of existing regulations and the proposal and
adoption of new regulations designed to ensure that quality
medical care oe readily andefficiently available to the
population. All three functions are designed to preserve
and protect the public health.

In general, the third responsibility is being met effectively. As
of last year, we also felt the first responsibility was being met
effectively and in many senses such remains the case even with some
improvements in that we are now requiring a computer check on all
applicants through a nationwide computer net operated by the
Federation of State Medical Boards before issuance of licenses be
they permanent or temporary. We are also requiring that all docu-
ments and fees be on file in Juneau tefore granting an interview by
an individual board member and issuirg a license. Unfortunately,
this has quite markedly slowed the process and has given rise to
numerous complaints by practitioners. This will abate with time.
What will not abate is the marked increase in the board and particu-
larly staff time required to process applications under the new sys-
tem. Both board and staff are finding that the change 1is occasion-
ing many more long distance phone calls and letters from applicants
trying, generally unsuccessfully, to rush the system. The system is
defensible in that it protects public safety and gives us much
greater assurance tuat we will intercept those applicants who have
records of license violations in other jurisdictions, but the in-
creased cost to the State, mostly in phone bills and wear, particu-
larly on staff is substantial. It is expected tiat at some point,
probably in this fiscal year, the burden on staff will require staff
expansion particularly as applications continue to increase in num-
ber (temporary and locum tenens licenses, for instance, increased
63% in the last fiscal year and processing time expenditure per
application has doubled since the new regulations were promulgated
1n May 1985).

Of much more concern than the increased staff and board burden is
the fear that we will be unable to meet with sufficient frequency to
discharge the function of reviewing applications and dealing with
investigatory matters, which we view as our two pivotal functions.
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In FY "85, we were forced to forego our fourth statutorily required
meeting and instead hold the meeting e. a teleconference, with two
members in Juneau reviewing applications. This proved highly
unsatisfactory and we feel dangerous. The two members reviewing
applications soon became numbed by the process and could easily have
overlooked problems. They acutely felt the lack of expertise
emanating from other board members when questions arose and in a
number of cases simply tabled certain applications until the full
board could meet. Additionally, after reviewing applications a
teleconference was held to try to act on routine matters. This
proved a travesty when, as seems usual, the communications system
broke down.

In any case, it is the sense of the board that, in the future, we
will not substitute teleconferences for regularly scheduled meet-
ings, but use them only to address specific matters. We realize
this is in conflict with budgetary directives to hold one meeting a
year 1in this manner. We have yet to decide whether we will simply
forego a spring meeting figuring it is better to take no official
actions rather than to risk making poor decisions or whether there
might be adequate funds to hold tnree one-day sessions and one
two-day session during the year in lieu of four two-day sessions.

At the one-day sessions we could only consider licenses and investi-
gatory matters due to time limitations and would have to forego
other pending matters, answers to other State agencies, regulatory
changes, etc. However, thereby we would be discharging our two pri-
mary functions well rather than discharging all our responsibilities
poorly.

As to the second responsibility, namely investigation of infrac-
tions, there has been improvement since the assignment in the fall
of 1984 of a part-time investigator for medical matters. Working
out of Anchorage, with help from the Juneau office on Southeast and
statewide investigations, the "new" investigator is providing the
board with about 3/4 FTE"s in investigative work. This is still

less than adequate by national standards, which would demand 1 to 1
1/2 FTE"s, for a State this size, but it is definitely an improve-
ment. It is also clear that a full-time investigator dedicated only
to board matters is considerably more than 25% more effective than a
3/4 FTF investigator for obvious reasons. There has been no abate-
ment, but, rather as expected, an increase iIn investigatory matters
and the seriousness of the cases, many of them involving allegations
of felonious conduct, has increased apace. It seems the more we
look the more we uncover. For anyone following national medical
trends this is not surprising. With more and more physicians oeing
graduated out of proportion to the population growth, they are
quickly becoming somewhat of a glut on the market and, thus, income
drops. As night follows day the result is migration of physicians
to more remote areas, excessive and questionable practice, tempta-
tion into fraudulent practices, etc. Alaska, like the rest of the
nation, 1is starting to reap this harvest which is likely to grow
more abundant over the coming years. Additionally, Alaska suffers
by having a reputation of being wide open and rather lawless.
Whether deserved or not, this reputation tends to attract physicians
who have failed or’gotten into trouble in other jurisdictions.
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Aware of the problem we are striving to check it with more success
than in the past. We still have much work to do and will in the
future need more investigative and legal support in this effort.

The relationship of the Medical Board and the Nursing Board in
regard to advanced nurse practitioners has, as predicted in last
year®s annual report, terminated with the Nursing Board assuming
full responsibility for their regulation. Two projects with the
Pharmacy Board — registration of physicians for the prescription
and dispensing of controlled substances and the creation of a
Marijuana Therapeutic Research Commission — have gotten off to very
shaky starts within the last year. It is the understanding of all
concerned that the Legislature will be asked to cancel the latter
project in the next session, probably by the Pharmacy Board.

In regard to legislation, several bills seemed important to the
Medical Board. We supported and welcomed the passage of CSHB 78
which vested authority for determining fee structures within the
Division of Occupational Licensing. It is the sense of the board,
as adopted by resolution in our July 1985 meeting, that licensing
fees should be commensurate with board funding and that, if inade-
quate funding for the board is elected, it should be reflected in
decreased licensing fees (see attached letter to Charles Steiner,
M.D., of April 4, 1985). The board also became involved with the
various House and Senate Bills regarding lay-midwifery and partici-
pated in the eventual compromise measure. We also continue to work
with the Optometry Board on proposed legislation affecting the use
of drugs by optometrists and expect to see compromise legislation
introduced in the next session permitting the use of diagnostic but
not therapeutic medication that will, hopefully, resolve this con-
flict.

To do the job necessary, the board needs more staff and more funds
dedicated to this function. It is noted that revenues presently
being generated by licensing fees from those under board authority
are adequate to the task but are not being appropriated (see
attached letter to Charles Steiner, M.D., April 4, 1985). It is
also clear that greater efforts are needed in coordinating local
actions with nationwide trends through the Federation of State
Medical Boards. Again, in FY "85, we did not have funds to send a
member to the Federation®s annual meeting, something we regard as
critical. We will again request these funds for FY "86.

Finally, we are becoming more involved in dealing with practitioners
impaired by substance abuse and hope to flesh out approaches to this
problem in the next fiscal year. In this regard, we will need fund-
ing for board training, a very complex area, during the coming year.
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Sunset Audit Recommendation

1. Legislative consideration should be given to regulatory changes
concerning the disciplinary process and the composition of the

board.

A.

0651M-8

The grounds for imposition of disciplinary sanctions were
amended by SLA 83 and are outlined in AS 08.64.326.

In accordance with AS 08.64.336(b), hospitals are now re-
quired to report to the Medical Board when hospital privi-
leges are restricted or refused.

The composition of the board remains with five medical
doctors and two public members (five male, two female).
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April 04, 1985

charles Steiner, M.D.
Svret.itv Treasurer
Fairbanks Medical AssCliation
1001 Nolile Street

Fairbanks, Alaska 99901

Dear |I'r. Steiner:

Your letter oY February 25, 1985 requesting an explanation
meduai licensing tees was forwarded tor:e tor answer.
iind a sopy oi the annual report oi the Alaska State

iistul veat 198-, whii h  will help to give answer
giving an overview and its.al report.-..

Hastvallv, at the time ot passage ot the now Medii.nl
the board and other interested parties lobbied for,
gentleman's agreement to implement a quid pro quo

and the executive whereby in return for increased lees
given the tools in the form of increased investigative

executive director to carry out its assigned function

It was argued that the hoard should pay its own freight
and the increased lees wore designed to insure zero-based

eius. t.

Since all fund- collet ted by tho state go into ttie general
increased

ageruy.

there was no way to ensure by statute that the

indeed go to provision ot adequate support for the regulating

Unfortunately the gentleman's agreement has been partially

the legislature and to aneven greater extent by

legislature did authorize an investigator in the first

pr.utne a*t but not .ni executive director - the governor's
landing for the investigator. In the scvond year after
provided with apart-time (about3/A FTK)

reasonable attempt to wuse licensing fees to insure the

oi medic.il pr.ntue Mas been thwarted and the extra

going to other governmental furution- via the general

the
board would he
start and .in
effective way.

investigator.
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*Maries Steiner, M.I>.
Clrotary Treasurer
lairhauks Medical Asso* l.l1lton
April O/1, 1985

Page Ilwo

lhoie is Ol ~course no question tli.it this is legal - it is - but the
lairness ot the poln v depends on whether or not you accept the
proposition that licensing lees are «m excise tax. 1li they are then it s
sill reasonable; 1l not and you believe as does the board that a regulated

;> iae s ion showld pav -eeuificient tax to provide lor its own regulation in a
In octed manner, then oi cotirse it is not. Perhaps there is some hope icr
changing this in the form Ol CIISH7S now pending which would pern.il the
I'apartment to regulate its own fees. Theoretically, the department would
then set foes commensurate with needed expenditures on a pro rata basis.
lhe muds would dill go to tin* general fund however and there is no
guarantee that if the department required X dollars and generated the
-ame amount Dbyfee- that the legislature and executive would budget the

eeame amount to the department. |i all worked according to the envisioned
-ten.it to and there weie rio increases in regulatory expenses then
theoretically medical licensing lees should fall while those for physic iuns

assistants and paramedics would probahiy go up.

i «1llapoia 1liig irom pie-ent iiscal note*, the' t:uome iron, licensing would I«
ie 1ln,all'd a-:

I/.00 Active I.lceuses at JhO.i, L 1$1ntl/vear o $210,000

iOO Inactive |licease's at $200//, ($50/Ve.it 1 20,000

200 New Licenses at $200 /,0,IMO

1s], I*cclie-Podlalilst, Physicians

A-Mstauts v Paramedics I,0u()

did [1.Ocum letiens Tetnporarv

Licenses 37" 12, 500
$283, Al

lstimated Income tor IY 85

| >peiui llute> by 11X board ici Y 8i wete $1?d,U).1.U) and allowing lot a
IV’ increase cVca-Moned by increased tnvestigat ic'ii, more expensive
tiavel, etc. expenditures for FY 85 might come to $23,337. This does not
include the hoard's share of administrative expenses lor support within
Oce up.lltvii 11 licensing w!u%h t>v generous estimate would he 3 1 1h’s at

iid.0OOO per position or $|!'0,0iHh Tin:* would tot.l1 to $1..3,337 or an excess
ei ilid, It»o cM in.c'ine over expenses. This also does not take into account



>harles Steiner, M.D.
S?crotary Treasurer

la it hanks Medical Assovi.it ion
April 04, 1985

I".irp* Three

the iii.mv tiours oi iinreimhursed time the* b\itd members contribute <thev
.it’ os course - as is proper - unpaid). The phvsn i.in members estimate
Itie lime contributed resuits in Si0,000 - $20,000 ot Lost pr.utne per year
e.ivl, the public members, contribution is probably lower but considerable,

t) is is in onect a contribution to the state tre.isurv.

I t*eially this is helpful to you am! you will share it with you collee.ues.
'bviotislv the above indicates that some changes are needed in the wav we
operate iiscnllv and anv influence you can brine, to bear to help eiiect

change would be welcome.
-l*vetely,

i L k4l
lhomas [.. ioiiley, iM.b.
chairm.in
Alaska Mate Medical hoard

lla :I-
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Review Objectives - Fiscal Year 1985

Our objectives for the last fiscal year and the status of these
efforts are as follows:

0651M-9

Secure an investigator skilled in investigating medical
cases.

This has been partially accomplished with the provision of
approximately a 3/4 FTE position. The board still feels a
full-time investigator dedicated exclusively to board
matters would yield considerably greater service more than
offsetting the relatively minimal increase in funding
required.

Place emphasis on vigorous enforcement of medical statutes
and regulations, especially in areas where the board is
hearing of problems.

Consonant with improvements in #1 above this has improved.
It would improve further with a full-time position. More
aggressive support from the Attorney General®s Office also
is in need in this area as reflected by the fact that we
have not had contact or advice from that department since
February 1985.

Continue to review applications of physicians and midlevel
providers.

This we continue to do. It is noted that as of February
1985, subsequent to Nursing Board regulatory changes, we no
longer review advance nurse practitioner applications. At
present, we are in the process of increasing the efficiency
and reducing the confusion of reviewing physician assistant
applications and plan to review the whole regulatory scheme
in this area in FY "86.

Hold four meetings per year, well-advertised and spread
around the State. Broaden coverage of Medical Board
activities in existing newsletter and circulate to meaia.
Use public radio and television to advertise meetings at no
cost.

In FY "85, meetings were held September 13-14, 1984 in
Fairbanks, December 6-7, 1984 in Anchorage, and

February 21-22, 1985 in Juneau. A meeting was scheduled
for late April 1985 in Anchorage, but it had to be can-
celled due to inadequate funding. Two members (T. L.
Conley and D. B. White) did meet in Juneau on May 2, 1985
to review applications and then met by teleconference with
the rest of the board who gathered in Anchorage at their
own expense to pass on the reviewed applications, approve
minutes, and hear a brief distillation of that part of the
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investigative report that permitted closure of two cases.
The teleconference, as seems the norm for at least half the
teleconferences the board has held in the last few years,
proved a live-born abortion that quickly expired when the
telecommunications system broke down. We are still not
sure how legal actions taken at this meeting may have been
as we were seldom able to hear each other.

As one consequence of the aborted meeting, we were unable
to consider the annual report until mid-July and thus were
urable to meet the August 1 deadline for its completion.

We have been moderately successful in terms of advertising
the meetings. We will strive to continue meeting
face-to-face four times a year if funding permits. We will
probably elect to forego meeting in geographically differ-
ent areas to save funds despite directives from the State
Omhrdsman and meet exclusively in Anchorage as it is
uieaper from the standpoint of travel to congregate there.

It is as yet unclear how we will handle matters if funding
for the year®s fourth meeting again proves unavailable as
discussed in the narrative summary.

Send two members of the board to the federation meetings
each year with emphasis on new trends in statutes, regula-
tions and enforcement.

Again, we failed in this important goal in FY <85 when
funds were unavailable to send even one member to the meet-
ing despite his willingness to pay all but transportation
ind registration out-of-pocket. The chairman is beginning
to become embarrassed to talk to the National Federation of
State Medical Boards. He feels like the representative of
a banana republic.

To its credit, the division tried diligently to facilitate
this goal but legislative funding failed.

Hold two examinations per year, in dune anxci December.

We continue to do this and held an exam in Anchorage in
June 1984 and offered one in Juneau for December 1984 for

which no candidates applied.

Participate in computer system for the Division of
Occupational Licensing.

We are doing this and consider it a completed goal which
will be carried on administratively.

-10-



10.

11.

12.

13.
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Continue working with the division on emergency medical
training (Division of Emergency Medical Services/Department
of Health and Social Services).

We are doing this and consider it a completed goal which
will be carried on administratively.

The board will continue to review its actions to insure
that no discriminatory decisions are made including insur-
ing there will be no restriction of licensure on a numeri-
cal bass (i.e., restriction in restraint of trade).

We are doing this and have received no complaints in this
regard. Considering this is a goal that is never really
"completed"™ it will be carried over to FY "86.

Continue to hold joint board meetings with the Board of
Nursing and Board of Pharmacy.

In FY "85 we were scheduled initially to hold a joint meet-
ing in Juneau in February but had to cancel it when the
Board of Pharmacy had last minute scheduling problems. We
did meet informally with the Board of Nursing which was in
Juneau simultaneously.

In the future, we will endeavor to maintain ties to both
boards for consideration of problems of mutual concern but
contraction of funding probably militates against conjoint
meetings.

Adopt the new FLEX exam (Federation of State Medical Boards
Licensing Exam) as one of twc pathways to licensure (the
other being the National Board of Medical Examiner-s

test). Additionally, adopt the necessary regulations and
request alterations in statutes to facilitate this.

This has been accomplished and is considered a completed
goal (12 AAC 40.010, 12 AAC 40.015 and 12 AAC 04.020)

Review, 1in general, regulations and statutes relating to
medicine and ancillary services and rectify inconsistencies
and conflicts.

This is an ongoing goal. Please see "Legislative
Recommendations™ for actions recommended iIn this area.

Review regulations relating to temporary permits and
tighten up control in this area, both as it applied to
locum tenens permits and permits for physicians working for
short periods of time in emergency rooms, temporary indus-
trial encampments, and other temporary need situations.

-11-



14.

15.
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This 1is mostly accomplished in regulations adopted within
the last fiscal year (12 AAC 40.035 and 12 AAC 40.036).
Some technical problems have cropped up with 12 AAC 40.035
and it is in the process of being fine tuned.

The changes have resulted in a substantial increase in the
staff"s workload as discussed in the Narrative Summary.

The board will work with the Attorney General®s Office to
accelerate enforcement time.

This goal seems to be accomplished in fits and spurts and
is, of course, partly dependent on the court®s over which
we have no control. We have been discouraged by the fact
that Attorney General®"s Office representation has been
lacking at our May and July meetings (the former probably
understandable as it was essentially a nonmeeting). Hope-
fully, meeting in Anchorage will facilitate matters.

The board will investigate ways to become involved in
offering help to impaired physicians and other licensees
and permittees.

This goal 1is in process under the direction of Board Member
Dolores White, M.D. who is investigating various programs
around the country. It is hoped that the board will be
able to cooperate in this endeavor with the Friends of
Medicine Committee of the Alaska State Medical Association.

The subject is complex and delicate and is an area in which
the board requires special training to be effective. It is
hoped funding will be available to send a board member to
national meetings on the subject with the view to having
the member trained in the area instruct the other board
members.

Hopefully, we shall have more to say about the goal at the
time of the FY "86 annual report.

-12-



FISCAL YEAR 1986 GOALS AND OBJECTIVES

1. Secure an investigator skilled in investigating medical cases.

2. Place emphasis on vigorous enforcement of medical statutes and
regulations, especially in areas where the board is hearing of
problems, and work with the Attorney General®s Office to
accelerate enforcement time.

3. Continue to review applications of physicians and midlevel
providers.

4. Hold four well-advertised meetings per year; these shall be
face-to-face meetings. Broaden coverage of the Medical Board
activities, Iin existing news”~tter and circulate to media. Use
public radio and television to advertise meetings at no cost.

5. Send one member of the board to the Federation meetings each
year with emphasis on new trends in statutes, regulations, and
enforcement.

6. Hold two examinations per year, in June and December.

7. The board will continue to review its actions to insure that no
discriminatory decisions are made, including insuring there will
be no restriction of licensure on a numerical basis (i.e.,
restriction in restraint of trade).

8. Cooperate with the Boards of Nursing and Pharmacy on solving
mutual problems.

9. Review in general regulations and statutes relating to medicine
and ancillary services and rectify inconsistencies and conflicts.

10. The board will investigate ways to become involved in offering
help to impaired physicians and other licensees and permittees.

11. The board will review physician assistant regulations this
fiscal year and achieve definition of what constitutes an
acceptable paramedic internship.

12. The board will, if adequate funding for its activities proves
unavailable, review its functions with a view to eliminating
those activities of ’owest priority. It will give primacy of
place to meeting face-to-face four times yearly to review appli-
cations and consider the investigative report and the status of
prosecutions/litigat ions.

-13-
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Budget Recommendations

Four two-day meetings per year, travel and
per diem for board members; each meeting at
approximately $4,000 (this is based on
Anchorage rates and does not include

possible increase of air fares) ... ... ... ... .........

Licensing examiner travel and per diem
for attending four two-day meetings,

approximately .. e

Air fare and per diem to send one board
member to national meeting of Federation

of State Medical Boards..... ..o e e e e
Fuil-time investigator. ... ... .. ..o iooiiaaann

Attorney (estimate) ... ..o i

Air fare, per diem, and registration to
send one board member to a national
meeting on dealing with impaired

PhYSICIANS . . e eeaaaa

-14-
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Legislative Recommendations

Repeal AS 08.64.370(5) as this is covered under AS 08.64.270 and
.272. The two statutes are in conflict.

Delete the following in AS 08.02.010(a) ™. . . appropriate
specialist designation, [if any, such as "dermatologist",
"radiologist", "audiologist", "naturopath", or the like]." The

language is unnecessary and has caused trouble in litigation.

AS 08.64.313 should be reworded so a physician residing in
Alaska could hold an inactive license, however, clarify that
they could not practice with an inactive license.

Delete AS 08.64.210(b) as 40 days is insufficient lead time for
ordering exams. Currently, application deadline of 120 days
prior to exam is set by regulation (12 AAC 40.015(b)) so at
present statute and regulation are in conflict.

Delete requirement of oral exam as stated in AS 08.64.220. We
do not as a rule require this at present, and it could easily be
considered arbitrary and capricious.

Revise AS 08.64.255 to read ". . . all applicants for licensure
under AS 08.64.250] . . . grammatical concision.

Delete reexamination authority AS 08.64.260(b)(c)(d).
AS 08.64.260(a) should remain as is. This matter is covered in
various regulatory changes.

Revise AS 08.64.311 to read ". . . licenses shall be renewed
every four years after the date of [issue] first renewal.”
Delete word "issue.” At first issue, the license granted Iis
valid until the next quadrennial, statewide renewal date.

Repeal AS 08.64.280 in entirety. This is a statute requiring
registration of licenses with local court districts and appears
to be a noldover from territorial days when statewide communica-
tions were poorer. It serves no discernible purpose given cen-
tralized licensing, and informal checking indicates essentially
no physicians are aware of or in conformity with the statute.
Basically, it"s a dead letter and is best removed from the books.

-15-
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STATISTICAL INFORMATION

Date Completed: July 1, 1985

LICENSE DATA

Method: Check the appropriate method in which licenses are issued
(not including examination), and provide specific statutory
authority.

Credentials X AS 08.64.250
Reciprocity - AS 08._
Comity AS 08._
Endorsement AS 08.

Be specific in identifying each category of licensure:

Category: New Licenses Issued:
1) M.D., P.0O., Podiatrist 98
2) Physician Assistants 21
3) Paramedics 12
4) Temporary Licenses 268
5 e e
6)

TOTAL LICENSEES FROM ABOVE: _32.9_
Method: EXAMINATION Statute authority: 08.64.210
Date & Place: December 1984/Juneau - No one applied
Type of Exam: H PASSED # FAILED

FLEX

Date & Place: June 1985/Juneau
Type of Exam: H PASSED If FAILED

FLEX 2 0

Date & Place:
Type of Exam: # PASSED It FAILED

Date & Place:
Type of Exam: If PASSED # FAILED

TOTAL LICENSED BY EXAM: 0

-16-
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EXPIRATION DATE OF LICENSES: (See below)

If expiration date is different for the various categories, indicate
category and date(s) here:

M.D., D.O., Podiatrist - December 31, 1988

Paramedics - June 30, 1985 (in renewal, licenses will expire
6/30/87)

Physician Assistants - June 30, 1985 (™ renewal, licenses will
expire 6/30/87)

-17-
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(Total - meaning since issuance of the first license)

M.D., P.O., P.A."cC Paramedics

Podiatrist
Total Number of CURRENT licensees: 815 111 78
Total Number of LAPSED licensees: 1,037 20 15
Total Number of INACTIVE licensees: 317 N/A N/A
Renewal Period: If presently in a renewal period, complete the
above and check here. [X]

P.A."s Paramedics
Total of current licensees “prior"
to renewal. 111 78

EXPENDITURES
Board Authorization for FY *85:

Based on the Monthly Expenditure Journal

Board Travel/Per Diem (In-St?

Board
Board

Travel (Out-of-State):
Per Diem (Out-of-State):

Licensing Examiner Travel:
Licensing Examiner Per Diem:

Contractual Services:

Revenues:

MEETINGS:

September 13 & 14, 1984
December 6 & 7, 1984
February 21 & 22, 1985
TELECONFERENCES:

May 2, 1985

HEARINGS:

Other:

0651M-17

dated the month of b/30/85.

) $ 9,397
$ .00
I .00
$ 11,911

$ 10,370 (identifiable estimate as
of 6/30/85

$516,020 (per 5/31/85 printout
Date(s) and Location(s):
Fairbanks
Anchorage
Juneau
Date(s) and Location(s):

Juneau and Anchorage

Date(s) and Location(s):
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STATE MEDICAL BOARD

Annual Statistics-Investigations

FY 1985
Cases:
Begin: 15
Opened: 51
Closed: 51
15 pending
Closures analysis:
Closed, AG declined to prosecute......... 1
Closed, cease and desist issued.......... 4
Closed, warning letter sent............... 2
Closed by voluntary compliance............ 1
Closed, appealed to Superior Court....... 1
Closed, to litigation............c.oauoo.... 5
Closed, no violation........oceeoeeoueaao.. 37
51

Litigation analysis:

Cease and Desist Order appealed to
Superior Court, not completed, carried

INEO FY  "86 ..o 1
Litigation process carried into

o S 1
Hearing completed, license

restricted. ... . ..o 1
Hearing completed, license

denied. .o i 1
Hearing completed, license

revoked . ... i

5

Actions based on use or abuse of drugs:
1 license denied (personal illegal use)
1 license revoked (illegal distribution)
Actions based on incompetence:

1 license restricted

0651M-18 -19-



OB-HRI H

BILL SHEFFIELD, GOVERNOR

DKPARTMtiiVr OP COMMPKCP & POUCHD s sosit
ECONOMIC DEVELOPIHIINT PHONE: 19071 465.2534

DIVISIONOF OCCUPAT IONAL LICENSING

August 17, 1984

Mr. Harry D. Treager, Director

Division of Occupational Licensing

Department cf Commerce & Economic
Development

Pouch D

Juneau, Alaska 99811

Dear Mr. Treager:

Enclosed ir the annual report ot the State Medical Board for Fiscal
Year 1984. I will pass briefly over the achievements of the Board,
which are significant in order to focus attention on the Board"s
needs in order to keep up with its job which 1is the main message of
the annual report.

The Board increased the number of licenses it issued by approximately
23% over the previous fiscal year to 150 new licenses in all cate—
gories. The number of MD and DO temporary permits and locum tenens
permits issued this fiscal year is 226; a 4% increase from Fiscal
Year 1983.

The total of 43 medical related investigation: were opened this

fiscal year compared to 30 in Fiscal Year 198:. The seriousness of
thp-CPCQC _r*ofov'i?o<l_£nn_£nwoC'HpaMn.T hawa ilcn 1 Tho hnav'rl
has continued to review regulations for Physicians Assistants and

Paramedics to provide the possibility of paramedic internships in
Alaska and make the licensing of these mid-le"al practitioners more
responsive to the public needs.

The annual report points out the problems of more license applicants
and more unqualified practitioners. Board members are being swamped
by applicants for temporary licenses which are granted by individual
board members. The mechanism for investigating applicants for tem—
porary licenses is completely inadequate. Increased staff support is
needed to aid in this phase of licensing.



Mr. Harry D. Treager -2- August 17, 1984

The annual report repeats the Board®"s continual plea for a medical
investigator. Although the investigative process has improved in the
past year, the present personnel is swamped and there is a need for
more legal help in addition to the investigator. Unfortunately, the
Governor again vetoed funds for the investigator, but the problem of
increased numbers of bad practitioners will not go away through that
easy remedy.

In fact, the State Medical Board has been trying to do more and more
work vith less and less money. In this fiscal year, funds were cut
to se..d a representative to the annual meeting of the Federation of
State Licensing Boards where important matters, such as setting up an
interstate system to catch license offenders are discussed. We are
asking that, in this fiscal year, Alaska once again participate.

With~kindest regards,

[ J \Hubert J. Ge/lert
Chcirman
Stare Medical Board

HJG/sa0074s
81784e
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IDENTIFICATION® OF BOARD MEMBERS

Jeffrey A. Patnow, M.D.
SR 3, Box 31473
Fairbanks, Alaska 99701
456-4724 (home)
452-4769 (work)

Hubert J. Gellert (chairman, public member)
406 G Street

Anchorage, Alaska 99502

345-1290 (home)

277-2663 (work)

George R. Brenneman, M.D.
Alaska Native Medical Center
P.0. Box 7-741

Anchorage, Alaska 99510
272-5384 (home)

279-6661 (work)

Thomas Kinsella (public member)
P.0. Box 2581

Fairanks, Alaska 99701

456-8483 (home)

452-1155 ext. 220 (work)

T. L. Conley, M.D. (secretary)
Ketchikan Medical Clinic, Inc.
3612 Tongass

Ketchikan, Alaska 99901
225-5133 (work)

225-4483 (home)

George S. Rhyneer, M.D.
Suite 314

3300 Providence Drive
Anchorage, Alaska 99504
561-2255 (work)
694-9600 (home)

Dolores B. Hughes, M.D.
3250 Hospital Drive
Juneau, Alaska 99801
789-4762 (home)
586-9848 (work)
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Narrative Summary

The functions of the State Medical Board might be viewed as falling
in three broad areas:

1) The issuance, after scrutiny of qualifications, of licenses
to physicians, osteopaths and podiatrists, permits to para-—
medics and physician assistants, and approval of collabora—
tive relationships between physicians and advanced nurse
practitioners (licensing, per se, for nurses being the
function of the Nursing Board).

2) The investigation of the infraction of rules and statutes,
particularly as they relate to malpractice, by any member -
new applicants or those already licensed or permitted - of
the regulated groups. On findings of deficiencies, the
board is enjoined and empowered to take corrective action
up to and including cancellation of licenses and permits.

3) The review of existing regulations and the proposal and
adoption of new regulations designed to ensure that quality
medical care be readily and efficiently available to the
population. All three functions are designed to preserve
and project the public health.

In general, the first and third responsibilities are being met effec—
tively. Unfortunately, while there have been improvements in the
areas of investigation into infractions and enforcement of rules and
statutes in the last fiscal year, we are far from feeling comfortable
with the effort and find it to be several decades behind efforts in
other states. Unfortunately, this comes at a time when the problenm

is increasing exponentially.

The board has continued, as in years past, to review new applications
for licenses and permits, make alterations and emendations to exist—
ing ones, especially where collaborative relationships exist, and

put in place new tools for judging competence. We will soon be
issuing licenses on a four-year cycle, requiring certification of
continuing medical education and putting in place regulations cover—
ing a new national licensing exam for physicians. We have spent

time in this fiscal year preparing for these developments. We have
also spent time getting data on regulated individuals entered info
the state®"s computer banks for rapid recall.

Over the last fiscal year, the board has, after extensive hearings,
promulgated new regulations in regard to physician assistants serv—
ing in areas of temporary, often seasonal, need (resource extraction
camps such as oil fields, timber operations, fishing camps, etc.) to
make acce-s to medical care more efficient. The board is also 1in

the process of defining what constitutes adequate training, especially

internship, for paramedics - a group that should see considerable
growth in Alaska over the next several years. We have also done
sal/8
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preliminary work on the growing need to regulate temporay physicians
who are not functioning to replace local physicians but are working
for short periods in expanding emergency rooms, temporary resource
extraction camps, etc- It is an area of growing concern, for, while
the numbers are increasing, the quality in some cases may be declin—
ing -- i.e., we are concerned that we may be attracting "medical

gypsies."

The relationship between the Medical Board and the Nursing Board

may be in the process of change in regard to advanced nurse practi—
tioners. Heretofore, a collaborative relationship between a specific
nurse practitioner and a specific physician was required. The Nurs—
ing Board has adopted regulations - not yet promulgated -- that

will eliminate the relationship in a formal sense and license advanced
nurse pratitioners independeltly, albeit with a requirement for a

plan of consultation on file. The Medical Board has also been assist—
ing the Pharmacy Board in planning enforcement of regulations cover—
ing State registration for the dispensing of controlled substances
(with modifications the Medical Board concurs) and the creation of

a Marijuana Therapeutic Research Commission (the Medical Board found
this irrelevant and a waste of State funds).

In regard to legislation, three bills seemed important to the Medical
Board: One, HB 347, sought to create a Board of Naturopathy, an idea
the Medical Board found ludicrous. Various bills and modifications
of bills were introduced to permit use of drugs by optometrists. We
worked hard and long with the optometry professional groups and
representatives of the Board of Optometry on these proposals and came
out in favor of permitting diagnostic but not therapeutic use of
medications. We also tried, hopefully, with some success to act as
mediators and facilitators in this area between medical practitioners
and optometrists. (We feel, as always, that our role is to serve the
public good, not to act as spokepersons for organized medicine).

In all this, we feel we have been mostly successful or at least have
improved things. However, as noted above, in the area of investiga—
tions, we feel things are rapidly gettingout of hand.

In the past,several years, the Medical Board has come of age and shed
its naivete in regard to malpractice. Part of the romance of the
frontier was the idea that you could look an applicant for licensure

in the eye, shake his hand, and be sure that if he measured up by

that standard, he was a '"good guy." If it was ever so, it is no longer

Just as "the end of the road"” syndrome 1is bringing mass murderers to
Manley Hot Springs, so it is bringing charlatans and quacks to Alaska

in increasing numbers. There seems to be an idea that 1f you can"t
make it elsewhere, you can come to Alaska, where things are still
"primitive"” and get a license. Sadly, that assessment is true. If

we don"t take the steps necessary to tighten things up, the next
physician you see 1in an emergency situation may be one of these.



Over the last year, the number and quality of investigations initiated
in our Anchorage and Juneau offices have improved markedly. As they
have improved, we have sadly had to conclude that we are just scratch—
ing the surface. This year, funds for an investigator dedicated to
Medical Board cases was approved by the Legislature. However, the
money to hire the medical investigator was vetoed by th Governor for
the second successive year. To judge by what other states are doing,
and uncovering in the process, we probably need two investigators to
serve the board, plus extra help from the Attorney General®"s office

to pursue prosecutions.

To do the job necessary, the board needs more staff and more funds

dedicated to this function. It will also need to coordinate its
efforts with similar nationwide efforts carried on by the Federation
of State Medical Boards. In the immediately preceding fiscal year,
we had funds to send a member to the federation®"s annual meeting.
Such funding was not available this fiscal year. It needs to be
reinstituted. A great deal of our effort in the coming year will be

dedicated to fulfilling the goal of better enforcement.
Sunset Audit Recommendation

1. Legislative consideration should be given to regulatory changes
concerning the disciplinary process and the composition of the
board.

A. The grounds for imposition of disciplinary sanctions were
amended by SLA 83 and are outlined in AS U8.64.326.

B. In accordance with AS 08.64.336(b), hospitals are now
required to report to the Medical Board when hospital
privileges are restricted or refused.

C. The composition of the board remains with five medical
doctors, and two public members (six male, one female).

Review Objectives - Fiscal Year 19B4

Our objectives for the last fiscal year and the status of these
efforts are as follows:

1. Secure an investigator skilled in investigating medical
cases.

The Legislature this year providec funds for an investigator
dedicated, to the greatest extent, to the needs of the board
(he or she will also serve some functions for other health
related boards). Despite etensive lobbying by the Board,



the money for this position was vetoed. However, the hir—
ing of an investigator specializing in Pharmacy Board
matters should, over time, help the investigators working
on medical matters. The board would like input into the
hiring of an investigator which seems reasonable in that it
has, of all bodies, the most at stake and the greatest
knowledge of what skills are required.

Place emphasis on vigorous enforcement of medical statutes
and regulations, especially in areas where the board is
hearing of problems.

We are happy to report that investigations initiated in the
Anchorage and Juneau offices this year are more vigorous
and effective than was heretofore the case. We would like
to warmly praise all involved in this. Continuation and
expansion of this effort will depend on implementation of
goal #1 and the hiring of an appropriate investigator.

Continue to review applications of physicians and mid—
level providers and attempt to make the process more ef—
ficient by providing more information in Anchorage where
many applicants come.

This is being done.

Hold four meetings per year, well-advertised and spread
around the State. Broaden coverage of Medical Board
activities in existing newsletter and circulate to media.
Use public radio and television to advertise meetings at no

cost.

We have managed, barely, to meet our statutory obligation
of meeting four times yearly. Inevitably, every year, we
have to go as mendicants to the Division of Occupational
Licensing to get funding for the fourth meeting. The
division, to its credit, has always found the money some
place. Apparently, the division has funds for four meeings
this year.

As we are strapped for funds, we have foregone the request
of the State"s ombudsman that we meet 1in geographically
scattered sites. We meet in Juneau in February. All

other meetings in the last two years have been 1in Anchorage
though we will meet in Fairbanks in September 1984 because
of specific hearing requirements. Our attempts to get
coverage of meetings have been somewhat successful.



Send two members of the board to the federation meeting
each year with emphasis on new trends in statutes, regula—
tions and enforcement.

It is vital that the state Medical Board send representatives
to participate it the Federation®s creation of a system for
tracking practitioners who have had licensing problems.

Hold two examinations per year - in June and December.
We are doing this.

Participate in the computer system of the Division of
Occupational Licensing.

We are doing this.

Continue working with the division on emergency medical
training (Division of Emergency Medical Services/Department
of Health and Social Services). We continue to do this and
are presently working with the Department of Health & Social
Services on adoption of regulations covering paramedics.

The board will cotninue to review its actions to insure
that no discriminatory decisions are made including insur—

ing there will be no restriction of licensure on a numerical
basis (i.e., restriction in restraint of trade).

This is being done.

Continue to hold joint board meetings with the Board of
Nursing and Board of Pharmacy.

We continue to do this yearly 1in February in Juneau.



FISCAL YEAR GOALS & OBJECTIVES

Interim Fiscal Year 1985

Final Da;e

10.

11.

Secure an investigator skilled in investigating medical cases.

Place emphasis on vigorous enforcement of medical statutes and
regulations, especially in areas where the board s hearing of
problems.

Continue to review applications of physicians and mid-level
providers.

Hold four meetings per year, well-advertised and spread around
the State. Broaden coverage of Medical Board acti/ities in
existing newsletter and circulate to media. Use public radio
and television to advertise meetins at no cost.

Send two members of the board to the federation meetings each
year with emphasis on new trends in statutes, regulations, and
enforcement.

Hold two examinations per year, in June and December.

Participate in computer system for the Division of Occupational
Licensing.

Continue working with the division on emergency medical training.
(Division of Emergency Medical Services/Dept. Health and Social
Services).

The board will continue to review its actions to insure that no
discriminatory decisions are made including insuring thr e will
be no restriction of licensure on a numerical basis (i-.e.,
restriction in restraint of trade).

Continue to hold joint board meetings with the Board of Nursing
and Board of Pharmacy.

Adopt the new FLEX exam (FederuHon of State Medical Boards
Licensing Exain) as one of two pathways to licensure (the other
Ming the National Board of Medical Examiner  test). Addition—
ally” adopt the necessary regulations and request alterations

in statutes to facilitate this.



As we come of age as a board, we need a full-time medical admin-
istrator to ensure that the board continues to function between
quarterly meetings. This is a full-time job and requires a
full-time dedicated administrator to see that the work yets done.

An administrator would serve numerous functions in ensuring
continuity of investigations, continuity in the area of estab—
lishing appropriate regulatory surveillance, etc. TL" board
members serve to set up policy and bring to bear medical exper—
tise. They are unpaid and simply don"t have the time to see to
the nuts and bolts of ensuring compliance. If this function is
to be effective at a State level, we need someone monitoring it
fulltime. It seems somehow silly to have to argue for something
that makes simple common sense especially when one considers
that other state boards and commissions, whose impact on the
common welfare 1is considerably less significant, have had execu—
tive directors for years.

Also, the unpaid load on board members of issuing temporary
permits is growing severe at the number of applicants increases.
An Executive Director could help in this area.

As a corollary to #14. An expanded budget is a necessity.

As things now stand, we can barely meet statutory obligations
concerning holding quarterly meetings. In addition to securing
funds to ensure this will occur without fail, we need fundiny
for an investigator, funding for an executive director, funds
for the travel of two board members to national meetings of the
federation of state lhdical Boards, etc. We anticipate that as
investigations develop, there will be increased need for funds
to pursue these.

The board will work with the Attorney General®s office to
accelerate enforcement time.

At present, there are frequent, lony delays between opening of
investigations and eventual resolution. This often permits
questionable practice to continue long after a problem is
identified. The services of an executive director would be
very helpful in this area, and there appears to be a need for
more attorney time.

The board will investigate ways to become more involved in
offering help to imiaired physicians and other licensees and
permittees.

As things now stand, our relationship to impaired physicians
tends to be an adversary one with the impaired individual view—
ing the board as a threat to financial security through license



actions. The Board, of course, needs to be retained with the
power to suspend and revoke when the public 1is in danyer.
However, we need to consider ways of entering into voluntary
agreements to achieve .orrection of problems (alcohol and drug
abuse, psychiatric problems, etc.) in a more amicable way. It
is to be remembered the goal of the board is to protect the
Dublic, not to punish offenders.



Budget Recornmendati ons

4 two-day meetings per year, travel &

per diem for board members; each meetiny

at approximately $3,000 (this is based on
Anchorage/Juneau rates and does not include

possible increase of air fares)..... . ... . ... . ...

Licensing examiner travel and per diem
for attending 4 two-day meetings,

approximately ... e iceeaaaa

Air fare and per diem to send two board

members to national meeting ......_ . ... L..oi.....
Investigator ..o .eoiii it i i caecceca e aaaaan
Executive Director (estimate) ... ...cioiiiianon.-.

Attorney (estimate) ...ouioiimer o aeeicee e aaaaaaa



Legislative Recommendations

1. Repeal AS 08.64.370(a)(5) as this is covered under AS 08.64.270
and .272.

2. Provide for condition of renewal or reapplication for licenses
which remain lapsed for a long period of time. Example: a
license which has; remained lapsed for over three years 1is no
longer eligible for renewal, hew application must be submitted
for consideration.

3. Revise fee structure of AS 08.64.313 to require S50 application
fee and $50 bienniel renewal fee for both paramedics and physician
assistants.

4. Delete the following in AS 08.02.010(a)..appropriate designation
[if any such as, dermatologist, radiologist, auuiologist,
naturopath or the like].

5. AS 08.64.313, reword so a physician residing in Alaska could
hold an inactive license, however, clarify that they could not

practice with an inactive license.

6. Revise the examination fee to S 240.00 to cover increase
in charges by the federation. Reexamination fee $240.00

7. Delete AS 08.64.210(b) as 40 days is insufficient lead time for
ordering exams. Currently, application deadline of 12u days
prior to exam is set by regulation.

8. Delete requirement of oral exam ;as stated in AS 08.64.220.

9. Revise AS 08.64.255 to read ...all applicants for licensure [a
license under AS 08.64.250J...

10. Delete reexamination authority AS 08.64.260(b)(c)(d). AS
08.64.260(a) should remain as is.

11. Review AS 08.64.311 to read...licenses shall be renewed every
four years after the date of [issue] first renewal.

12. Changes to be submitted regarding temporary licenses and permits.

salL/48
81484b
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STATISTICAL INFORMATION

Date Comp letod: flurie 1984

GENERAL INFORMATION

Board members are from the following locations (cities); and approximate
airfare to ANCHORAGE:

City: Fare City Fare
1) Fairbanks $ 212 5) Anchorage $ 0
2) Fairbanks $ 212 6) Anchoraqge $ 0
3) Ketchikan $ 452 7) Anchorage $ 0
4) Juneau $ 352 8 > JIAE , J52c)iJLunsay $.
EXPIRATION DATE OF LICENSES: 12/31/84 (Doctors) 6/30/85 (Parmed. & PA)

LICENSE DATA

Method: (credent.ials;recip."uclle/:comlly ;endorsement) Cr~d™nt_i_als

Type(s): New Licenses Issued:
1> Physician, Surgeon
2) Osteppath J 117
3)_ Podiatrist \
4) Physjcian_As”j.5.tant Jjr
5) Paramedic 1i
6)
Method: EXAMINATION Number of licensees by Exam:
Date & Place: . _Pecembsr. 12.8 3 Juneau. AliTIS_kiL___
Type of Exam: tt PASSED # FAILED

FLEX 1 3
Date & Place: June..122.4 Anchcj-ap.e_.Al"sk a
Type of Exam: # PASSED # FAILED

FLEX (1. applicant. _for_Alaska, 1 _apn.lj.ciuvfc_proctored
Date & Place: for.Lo.us.ian.a"rp.sjA.Lt.s__hiiVEL,i\oJ*. be.e.n_xEiieived)
Type of Exam: *t PASSED # FAILED
Date &. Place:.
Type of Exam: PASSED # FAILED

12
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Opened: 36
Closed: 27

Litigation, “.ened : 7
(includes Cease & Desist Orders)

1.

."*"ratal - meaning since the issuance of the Tfirst license)
Total Number r CURRENT licensees: L.-223.
Total Nuimjer of LAPSED Licensees: 85-8-——————
Total Number of INACTIVE licensees: 1616L
If presently in a renewal period, complete the above and chock here t
Total of current licensees “prior” to renews 1: N/A
EXPENDITURES
Board Authorization for FY 84: ___LUAPIL__
Board Travel (In-State): $4*912.50
Board Per Diem (In-State): 6y221_3%.
Board Travel (Out-of-State): n/a
Board Per Diem (Out-of-State): n/a
Licensing Examiner Travel: JLAILQILILQ-
Licensing Examiner Per Diem:
CONTRACTUAL SERVICES: 7.096.88.
REVENUES: 50,15.9.50
MEETINGS: Date”s) and Location(s):
October 7 & *, 1983 Anchorage February 23 & 24, 1984 Juneau
December 8 & 9, 1383 Anchorage June 27 & 28, 1984 Anchorage
TELECONFERENCES: Date(s) and Location(s):
August 15, 1983
June 20, 1984
HEARINGS: Dateis) and Location(s):
Other: INVESTIGATIONS



HILL SHEFFIELD, GOVERNOR

;U
DEP/UITMENT OF ( OHMKK( kKA JF’UONUE%TALASKA 00811
ECONOMIC DEVELOPMENT PHONE: 1907) 465-2534

EMIONGHCIL AT LIENING

August 12, 1983

Mr. Harry D. Treager, Director

Division of Occupational
Licensing

Department of Commerce &
Economic Development

Pouch D

Juneau, Alaska 99811

Dear Mr. Treager:

Enclosed herein is the Annual Report of the State Medical Board for
FY "83. Among the highlights of our activities for the past fiscal
year are the passage of the r,.w Medical Practice Act, the continued
development of regulations for physician assistants, and the handling
of an increased number of unqualified applicants. The new Medical
Practice Act redefines the practice of medicine and incompetence,
vital enforcement tools, along with providing an investigator assigned
to the Medical Board. These key provisions will help the Medical
Board keep up with the rapid increase of medical practitioners at all
levels that Alaska is experiencing, with the accompanying increase in
complaints about medical competence.

Over the last few years, Alaska has seen a tremendous increase in the
use of physician assistants, mid-level practitioners working with
doctors in the cities and i remote locations. Many PAs are providing
medical care at installations in the North Slope oilfields as well as
at other remote sites. A considerable amount of the Medical Board"s
time has been spent revising the regulations for physician assistants
with increased experience. The board also has exercised its new
responsibilities in the licensing of Advanced Nurse Practitioners and
Emergency Medical Technicians.

Probably, as a result of Alaska"s increased attractiveness relative
to the Lower 48, the Medical Baord has had to deal with an increased
number of unqualified applicants for medical licenses. Some of these
cases have Involved investigative time to uncover undisclosed license
actions or convictions in other states. Others have required board
hearings and consultant advice.



Mr. Harry D. Treager -2- August 12, 1983

The foregoing are some of the highlights of the State Medical Board®s
activities for the prior year. Much of the Board"s time is spent in
licensing applicants for the various types of licensesyb&fch- w .moot-ings
and in overseeing investigative efforts. One of our primary goals for
this year is to improve the latter function.

We look forward to the continued support of the Executive Branch and
the Legislature.

I'L/ :

HJG/sal/21
818a

Enclosure



As

STATE MEDICAL BOARD

Annual Report

in years past, the goal of the State Medical Board continues to

be the insurance of excellence in the provision of medical services
for all Alaskans. The board attempts to fulfill this goal in three

major ways:

1.

Prompt and nonrestrictive licensing and authorization of
physicians, osteopathic physicians, physician assistants,
advanced nurse practitioners and paramedics who meet the stan—
dards set out in statute and regulation. Thanks to excellent
cooperation between the Division of Occupational Licensing and
the board expeditious handling of many licenses, authorizations,
temporary permits, and locum tenens permits was achieved and
resulted in the placement of additional practitioners in all

areas of the State.

Ongoing enforcement of statute and regulation in dealing with
practitioners who are already licensed or authorized. The

board has noted a considerable increase in the number of appli—
cants who, upon investigation, prove to have convictions or
questionable backgrounds in practice in other states. Through
experience, the board has become more adept at ferreting out
these problems in assessing applications. Pivotal to doing an
even better job in the future will be provision of adequate
investigatory staff. Fortunately, the Medical Practice Act,
which passed the Legislature this session (at this writing

still unsigned by the Governor, so is still somewhat uncertain),
provides the board with a dedicated investigator. The board is
optimistic that such support will make its actions in this

area more certain and efficient. Just as important will be the
effect such investigatory support is expected to have on inquir—
ing into cases of questionable practice by already licensed or
authorized health care providers. For the past two years, with
some laudable exceptions, this effort has languished for lack

of support on the investigatory level. The board expects this
aspect of its function to improve markedly with the provision

of adequate investigatory staff and the present iears of serious
harm to the health of the community at the hands uf poor practi—

tioners to be significantly allayed.

Improvement in statute and regulation. The board has spent
considerable time and effort working for the passage of a Medical
Practice Act over the last several years. With this session of
the Legislature, such was provided. Though less than the board
would have liked, the Act goes a long way toward solving ambi—
guities 1n the statutory definitions of what constitutes mrdical
practice and how It should be intelligently regulated. The
board pushed strongly for an executive secretary position to
help the board streamline its functions and bring them Into
compliance with recognized national standards. Such was not to



be; still, the board was gratified that its other major request
of the Legislature, provision of medical investigatory staff,
has met with approval. The board will be back in the future
requesting approval of an executive secretary position to help
provide the excellence of service it feels serves the public
interest.

In addition to statutory concerns, the board has been working

to provide qualified mediciil personnel to the far-flung bush
population and natural rescurce extraction sites. We expect
that continuing revision of these newer parts of medical prac—
tice will be needed. The board has spent a great deal of time
reviewing and revising regulations, especially in those areas
regarding physician assistants. The board has also continued to
work closely with the Division of Emergency Medical Services and
has renewed the Memorandum of Agreement between the two agencies
for the purpose of better evaluation of paramedic applicants.

Relieving that we face many 1issues in common, the State Medical Board
has continued to work closely with the Board of Nursing and the State
Pharmacy Board, and this year held a second (hopefully, annual) joint
Medical-Nursing-Pharmacy Board meeting in Juneau during the legislative
session. The cross-fertilization these meetings offer to all of us has
been impressive, and we hope to continue the practice in the future.

Again this year, the board sent one member to the national meeting

of the Federation of State Medical Boards, the only Outside travel for
board members. The liaison with other State boards of medical licen—
sure has proved most helpful in dealing with common problems such as
evaluation of foreign medical schools and technicalities of examina—
tion administration.



STATISTICAL OVERVIEW

Expenditures

Travel and Per DEemM, o e e e e e e e e e e eaeaa s $
Contractual.........

Receipts

Licensing fees receipted.....ocooiiimmmnimr oo iaiaanann
Amount allotted for Travel &Per Diem.....oooeeeeeno...

Licenses Issued

Physician initial license... .. ... ..ociiiiiiiananao... 91.
Physician Assistants initial license.............. 17.
Paramedic initial license.... ... .. ..o .. ..... 13.
Licenses Renewed - all categories.................. 1,139.
Physician®s temporary permits.... ... .. ..c.o....... 87.
Locum Tenens, Physician........ociooiieiiinnannan.. 130.
Physician Assistant Locum Tenens éiTemporary 18.
Examinations

FLEX Examination, December 1982
4 Candidates - Pass: 2 Fail: 2

FLEX Examination, June 1983
1 Candidate - (results not received at this time)

Board Meetings & Locations

September 9 &10, 1982, Nome, Alaska

a.
b. November 18& 19, 1982, Anchorage, Alaska
c. February 25&26, 1983, Juneau, Alaska

d. June 3 & 4,1983, Anchorage, Alaska
Investigations

Anchorage Office Figures: 19 Pending End of FY %82
17 Opened FY "83
26 Closed FY %83

14,735.24
5,423.07

103,584.00
17,000.00

00

00
00
00

10 Currently Open (End FY %82)

Juneau Office Figures: 13 Opened
12 Closed

7 Pending



REVIEW OF FISCAL YEAR GOALS AND OBJECTIVES

Interim Fiscal Year 1983

Final n Date Vjp \<=33

1. Secure passage of a new Medical Practice Act redefining the
practice of medicine and generally updating the present outmoded
statute.

Board has continued frequent contact with the Legislature
testifying on various bills regarding continuance of the
State Medical Board.

2. Secure an additional investigator and executive secretary skilled
in investigating medical cases.

See above

3. Through staff, investigate the possibility of obtaining lower-
level investigative help from the legal program of the University
of Alaska.

Dropped as a goal upon advisement of the department.

4. Place emphasis on vigorous enforcement of medical statutes and
regulations, especially in areas where the board is hearing of
problems.

This goal is linked with the need for the investigative
position. Current investigations are unsatisfactory--
this will continue to be a goal of utmost importance.

5. Continue to review applications of physicians and inid-level
providers and attempt to make the process more efficient by
providing more information in Anchorage where many applicants
come.

Have maintained current statutes and application packets
in the Anchorage Field Office. Review of applications is
ongoing at each meeting. Temporary permits and locum
tenens are issued as needed after personal interview by
an individual board member.



Review of Goals & Objectives (cont"d) Page 2

6. Hold four meetings per year, well-advertised and spread around
the State. Broaden coverage of Medical Board activities in
existing newsletter and circulate to media. Use public radio
and television to advertise meetings at no cost.

Continue as a goal: four meetings were held in FY "83.
All public notices are now 2"x3" with a black border.
The board has written a press release after each meet—
ing, however, the department has not taken steps for
the release to be published. Will continue to strive
for media coverage.

7. Clarify regulations for physicians® assistants. Obtain input
from ether states.

Drafts 1in process, board has continued work in this
area.

8. Send two members of board to the federation meetings per year
with emphasis on new trends in statutes, regulations, and
enforcement.

Secretary of the board attended the April 1983 Federa—
tion meeting. Continues to be a valuable resource in
relationship to other state boards® activity and problem
areas; as well as National Examinations and Medical
School standards.

9. Hold two examinations per year, 1in June and December.
Ongoing; two examinations were held inFY "83.

10. Participate in the computer system for the Division of Occupa—
tional Licensing.

Would like to see the division enter names of licensees
who have had licenses revoked OF disciplinary action
taken in another state; this would be a valuable tool
when considering an applicant for a temporary permit or
locum tenens.

11. Continue working with the division on emergency medical training,

Draft proposals have been reviewed and discussed during
the past fiscal year- board will continue to work with
the Department of Health &Social Services on training
requi reinents.



Review of Goals & Objectives (cont®d) Page 3

12. The board will continue to review
discriminatory decisions are made,
be no restriction of
restriction

its actions to insure that no

including insuring there will
licensure on a numerical basis (i.e.,
in restraint of trade).

Ongoi ng goal.

13.

Continue to hold joint board meetings with the Board of Pharmacy
and Board of Nursing.

Accomplished in February of 1983--will strive to continue
this goal each year.



FISCAL YEAR GOALS & OBJECTIVES

Interim Fiscal Year 1984

Date

Secure an additional investigator and executive secretary skilled
in investigating medical cases.

Place emphasis on vigorous enforcement of medical statutes and
regulations, especially in areas where the board is hearing of
problems.

Continue to review applications of physicians and inid-level
providers and attempt to make the process more efficient by
providing more information in Anchorage wheie many applicants
come.

Hold four meetings per year, well-advertised and spread around
the State. Broaden coverage of Medical Board activities in
existing newsletter and circulate to media. Use public radio
and television to advertise meetings at no cost.

Clarify regulations for physicians® assistants. Obtain input
from other states.



Goals & Objectives (cont"d) Page 2

10.

11.

Send two members of the board to the federation meetings each
year with emphasis on new trends in statutes, regulations, and
enforcement.

Hold two examinations per year, in June and December.

Participate in computer system for the Division of Occupational
Licensing.

Continue working with the Division of Occupational Licensing.

Continue to review its actions to insure that no discriminatory
decisions are made, including insuring there wil be no restriction
of licensure on a numerical basis (i.e., restriction in restraint
of trade).

Continue to hold joint board meetings with the Board of Nursing
and Board of Pharmacy.



FISCAL YEAP 1985 BUDGET REQUEST

**BOARD TRAVEL AND PER DIEM REQUEST**

Budget for four Board meetings, travel and per diem, 1in the
following locations:

Kodiak . .oooooomoooaaaaao. $5, 318 .00
Anchorage .....coouoeooao.... 3,272.00
JUNEAU & o et e e e e e eeeaea 3,584. 00
Fairbanks.......... ... ... 4,280.00

$16,454.00

Air fare and per diem for two members to attend out-of-state

convention: (location unknown)
AT Fare oo eeaeeans $1,500.00
Per Diem (4 daysS) ceceecencencnnnnn. 640.00

$2,140.00

Air fare and per diem for two members to attend legislative
hearings in Juneau (if required).

Air Fare - Fairbanks/Juneau....... $402.00
Anchorage/Juneau....... 336.00

Per Diem (4 days)....... 640.00
«$1,378.00

Travel and Per Diem for Investigative Position (travel for
investigations and four Board meetings- taken from Fiscal Note)

Travel & Per Diem..ooueeoee e, $7,240

TOTAL REQUESTED:$27,212.00

¢+Based on air fares as of 7/83.



Board discussed the possibility of changing the statute with
regards to FLEX re-examination (requiring passage at one sitting
versus retaking portions) as well as possible changes to the
statute dealing wiuh laetrile. These changes will be reviewed
and discussed for future changes.



MY S HAWO00, GOYBAO*

kt 1i v > j o \ Ui
DEPARTMENT OE COMMERCE A
ECONOMIC DEVELOPMENT POUCH D

CMIONTHGI FATIONA LIENING oo a0t soezeeg
PHONE: 19071 465-2534

September 6, 1982

Mr. Harry D. Treager, Director

Division of Occupational Licensing

Department of Commerce and
Economic Development

Pouch D

Juneau, Alaska 99811

Dear Mr. Treager:

In compliance with AS 37 and AS 08 and on behalf of the State Medical
Board, I am submitting the enclosed Annual Report concerning the board"s
activities and accomplishments for Fiscal Year 1982.

Should there be any questions concerning this report, please feel free
to contact me. Thank you.

DRR/wfs 5/9

Enclosure



GOAL

FY "83 Goals and Objectives

The goal of the Medical Board"s efforts remains as providing the
best medical services for all Alaskans.

OBJECTIVES

10.

11.

12.

13.

Secure passage of a new Medical Practice Act redefining the practice
of medicine and generally updating the present outmoded statute.

Secure an additional investigator and executive secretary skilled
in investigating medical cases.

Through staff, investigate the possibility of obtaining lower-level
investigative help from the legal program of the University of
Alaska.

Place emphasis on vigorous enforcement of medical statutes and
regulations, especially in areas where the board is hearing of
problems.

Continue to review applications of physician mid-level pro—
viders and attempt to make the process more i .lent by providing
more information in Anchorage where many applicants come.

Hold four meetings per year, well-advertised and spread around the
State. Broaden coverage of Medical Board activities in existing
newsletter and circulate to media. Use public radio and television
to advertise meetings at no cost.

Clarify regulations for physician assistants. Obtain input from
other states.

Send two members of staff to the federation meetings per year with
emphasis on new trends in statutes, regulations, and enforcement.

Hold two examinations per year, in June and December.

Participate in the computer system for the Division of Occupational
Licensing.

Continue working with the division on emergency medical training.

The board will continue to review its actions to insure that no
discriminatory decisions are made including insuring there will be
no restriction of licensure on a numerical basis (i.e., restriction
in restraint of trade).

Continue to hold joint board meetings with the Board of Pharmacy
and Board of Nursing.



REVIEW OF PRIOR YEAR OBJECTIVES
1- Pursue proposed statute amendments

The board members actively worked to support the new Medical Practice
Act (SB 237) which would have redefined the practice of medicine,

a major need for better enforcement. Also, in the proposed bill as
originally drafted was a provision for an executive officer and
investigator.

The Medical Board has consistently supported medical back-up for
lay midwives and so testified in hearings on proposed legislation
in the past session.

2- Become more actively involved in the investigative process

Members of the board have become involved in investigating alleged
infractions of statutes and regulations at the earliest time. The
following is actions taken by the board during the year.

a. Started the year with 38 complaint matters pending, all
categories, 7/1/31

b. Opened 24 new complaint matters, all categories
c. Closed 41 as no violation or jurisdiction
d. 21 remained pending investigation as of 6/30/82

One new litigation filed, applicant denied license. Hearing not
completed this year, continued to later date. (Ongley)

One hearing scheduled this year, accusation against M.D., unable to
complete, continued to later date. (Brown)

Appeal filed by Dr. Peter Rosi protesting the board action against
him handled this year, final disposition by court still pending
6/30/82.

Appeal filed by Dr. Henry Storrs protesting revocation order by the
board handled this year. In the Superior Court the board order was
upheld. A decision is still pending from the Supreme Court.

3- Register all Physician Assistants and EMT"s currently practicing
in the State

This has been done, as well as reviewing all AdvancedNursePractitioners
collaborative relationships with physicians.

4- Close out all investigative cases now pending

The number of pending cases has been reduced probablybecause of
lack of investigators in the field and pruning old cases. However,
serious cases remain and the board has been Informed about the need
to strengthen enforcement of the regulations governing mid-level
practitioners.



T" Hold four meetings in Kodiak, Fairbanks, Anchorage, and Juneau

The board was able to accomplish this objective this year. The
board has repeatedly expressed its dissatisfaction to the staff
over the poor advertising of its meetings compared to other boards
and has been given the puzzling argument that it would cost too
much to run similar ads. Public participation at meetings has been
poor.

6- Send one member to the Federation of State Medical Boards®" meeting

Dr. Donald Rooney, Secretary of the Board, attended the meeting and
has given a full report to the board and staff regarding such
matters as licensing Foreign Medical Graduates, some of which will
be incorporated in suggested statute and regulation changes.

7- Hold two examinations
Both of the exams cancelled due to no applicants.

8- Initiate a joint meeting with representatives from other health
care boards to discuss matters of mutual interest and concern.

Two such meetings were held, first the chairpersons of all the
licensing boards met in Anchorage on December 11-12, 1981, followed
by a joint membership meeting of the Board of Pharmacy and Board of
Nursing held in Juneau on February 25, 1982. Follow-up on issues
of mutual concern will be done in the next fiscal year.



STATISTICAL OVERVIEW
Licenses Issued

Osteopath

Physicians
Podiatrists
Physician Assistants
Paramedics

Permits Issued

Locum tenens
Physician Assistants
Temporary

Licenses Renewed
Medical

Physician Assistants
Paramedic

Two FLEX examinations were scheduled for FY

to no applicants.
TRAVEL

Expenditures

FY 80

81

33

39

66

Fy "31

74

31
47

71
15
61

862
42
5

TV &

Outside Transportation (lInvestigation) $
In-State transportation (Examiner)

In-State per diem (Examiner)

In-State transportation (Board)

In-State per diem (Board)
Out-of-State travel
Subtotal - Travel

Postage & Mailing

Long Distance telephone

Messenger Service

Photo Processing

Printing & Binding

Advertising

Professional Services

Membership Dues/Fees
Subtotal

TOTAL EXPENDITURES

INCOME

License & Permit fees

1,516.57
1,073.30
3,330.65
2,914.00

5:m:&

2,133.28
92.00
643.25
115.00
474 .73
247.50
500.00
4,205.76

$13,404.28 $12,073.

$ 9,070.00 $33,325.

FY "81

$ 484.
697.
553.

2,479.
1,599.

5,814.

26.
3,342.
37.
917.
298.
882.
255.
500.
6, 259.

47
71
75
36
00

29

88
48
00
75
00
03
00
00
14

43

00

78
18
76

45
13
28

FY

"82

"82 and were cancelled due

"82

860.00
665.80
6,478.33
4,953.27

12,266.88
174,223768

0
817.75

0

0
615.62
694.51
38.30

770.00
2,936. 18

$17,039.86

$2

3,619.00



FY 183 Budget Recommendations

In addition to the previous budget submitted, the following additional
funds were requested:

Executive Secretary $ 60,000.00
Investigator 45,000.00
Extra publicity coverage 3,000.00
Travel for second

person to National 2,000.00

TOTAL $110,000.00



The goal

NARRATIVE STATEMENT

of the State Medical Board has been, and will continue to be,

the provision of the best medical services for all Alaskans. We attempt
to fulfill this goal in three major activities:

1.

Prompt and nonrestrictive licensing and authorization of
physicians, physicians assistants, advanced nurse practi—
tioners, and paramedics who meet the standards set out in
statute and regulation. With excellent teamwork and cooper—
ation between the Division of Occupational Licensing and the
board, expeditious handling of many licenses, authorizations,
temporary permits, and locum tenens permits was achieved and
resulted in the placement of additional practitioners in all
areas of the State.

Ongoing enforcement of statute and regulation in dealing with
practitioners who are already licensed or authorized. Despite
rather serious limitations and investigative resources (see
below), the board has maintained ongoing investigations and
held several hearings. One physician®s license to practice
has been revoked, and that revocation has been upheld in
Superior Court, though appeal to Supreme Court is currently
pending. This is believed to be the first such action ever
taken in the State of Alaska. The ongoing investigative and
case development efforts of the board have been frustrated by
the illness and ultimate retirement of the key investigator
who worked with the board. The board feels that important
cases have languished and that the failure to have investi—
gators in the field has significantly lessened input to the
board concerning poor medical practice. The board feels
medical investigations require a certain medical expertise and
a definite amount of training and tact. Accordingly, the
board has sponsored (unsuccessful) legislation designed to
obtain an investigator within the division who would be
primarily charged with Medical Board matters. We feel that
the State of Alaska has devoted insufficient resources to this
area when compared with other states, and we feel the potentially
serious harm which can be brought by poor practitioners demands
that this area receive a higher priority than it has thus far.

Improvement in statute and regulation. The board has spent a
great deal of time and energy in formulating revisions of the
Alaska Medical Practice Act. The goal of these revisions
relates to redefining the practice of medicine and eliminating
or clarifying ambiguous sections of the current statute.
Additionally, the proposed statute (SB 237) would strengthen
the board"s investigative staff as above, and add an executive
director to provide continuity between board meetings, insure
that delegated tasks are performed, and serve as a central
repository for medical licensing information. Additionally,
the initial* version of the bill promoted legislation dealing



with the delivering of babies bv individuals without formal
medical training (lay midwifery). The board feels that this
is an important area of the public interest, and we have yet
to see the Legislature or any other agency come to grips with
it.

The large body of regulations dealing with physicians assistants has
been formalized and provisions have been adopted for the purpose of
allowing temporary and locum tenens status for qualified physician
assistants. Additionally, the board has worked closely with the Divi—
sion of Emergency Medical Services and has established a Memorandum of
Agreement between the two agencies for the purpose of better evaluation
of paramedic applicants.

Believing that we have many issues in common, the State Medical Board
has worked quite closely with the Board of Nursing. Further, we sug—
gested and accomplished a joint meeting between the Pharmacy Board,
Board of Nursing, and State Medical Board in February 1982 in Juneau.
With the passage of new drug legislation, it is anticipated that the
areas of cooperation and understanding which have been established
between the three boards will be especially important in the future.

Finally, the board has been successful in obtaining funds for a board
member to attend a national meeting of the National Federation of
Medical Examiners. We were pleased to discover that our efforts in
Alaska correspond rather well with efforts in the Lower 48, and that we
are dealing with many of the same problems.

Efforts in the upcoming fiscal year will include continuation of the
activities noted above, especially in the legislative arena. It is our

hope to obtain the investigative staff necessary to expand board surveillance
into the area of mid-level ..roviders (advance nurse practitioners,

physician assistants). We also hope to adopt a strategy which will lead

to increased public participation and input into board matters.



The Licensing Examiner | for the State Medical Board during this period
was Mrs. Evelyn Boone.

The Licensing Examiner Il (Supervisor) for the Division of Occupational
Licensing from July 1, 1981 through June 30, 1982 was Mrs. Jane English.

The Director for the Division of Occupational Licensing during this
period was Mr. Harry Treager.



Vi r

Tie goal of the State Medical Board has been and will con—
tinue to be the provision of the best medical services for all Al —
askans.The main activity of the Board during Fiscal Year 1981-82
in pusuit of this goal has been the licensing of physicians,Phys—
ician Assistants,Advanced Nurse Practioners ,and who meet
standards set out in statutes and regulations.With excellent team—
work between staff and Board,expeditious handling of many licenses,
authorizations,temporary licenses and locum tenens permits was ach-—
ieved to place additional practioners 1in all areas of the State.

UIAFT NARRATIVE STATEMENT

Another principal activity has been insuring that standards
in the statute and regulations governing medical practice have been
followed.Although the backlog of cases has not increased this fiscal
year,the 1investigative effort has been in severe difficulty.The puny
effort by the State Government has been further hampered by the 1ll—
ness and retirement of the Medical Board®"s key investigator and the
failure of the government to provide a replacement. Important cases
have languished. And it is the belief of tie Board and the staff that
the failure to heve investigators in the field has significantly
lessened input about bad practice. The Board has emphasized the poor
enforcement effort put on by the State of Alaska in the medical field
compared to other states and wilL continue to do so.

The State Medical Boaril put major effort into xsfixixg im—
proving statutes and regulations. Much time was spent contacting legis—
lators to support SB237,the Medical Practice Act and In redrafting
sections of the bill. This bill would do much to further enforcemnt
by redefining the practice of medicine,as well as eliminating other
unclear sections of the existing antiquated statute. The proposed
statute also would strengthen the Board®"s investigative staff and
add an Executive Director as other boards have done. The bill did
not pass,but the Board considers it of such vital importance that
it plans to spejid more time this year in securing its passage.

ikx Revising the new regulations for Physicians Assistants
occupied considerable Board effort.The initial 3tage of "working in"
the regulations is now complete,and the Board expects only changes
for general clarification in the new year.



DRAFT REVIEW OF FISCAL YEAR COALS AMD OBJECTIVES

1—PU%ue proposed statute amendments

The Board was nob successful in Laving passed the new Medical
Practice Act(SD237) which would have redefined the practice of medi—
cine”™ major need for better enforcement. Also in the proposed bill as
originally drafted was provision for and executive officer-and investi—
gator.

A system for reviewing EMTIs in conjunction with the Department
of Health and Social Services was developed and is in action.

The Medical Board has consistently supported medical back-up for
lay midwives and so testified in hearings on proposed legislation
in the past session.

2-Become more actively involved in the investigative process

Members of the Board have become involved in investigating alleged
infractions of statutes and regulations at the earliest time.

3-Register all Physicians Assistants and ENT"s currently practicing
in the state.
reviewing
This,has been done,as well as rxgixJtBXxngxall Advanced Nurse Prac—
titioners®™ collaborative relationships with physicians.

4-Clo.® out all invt stigative cases now pending

The number of pending cases has been reduced probably because
of lack of investigators in the field and pruning old cases. However,
serious cases remain and the Board has been informed about the need
to strengthen enforcement of the regulations governing mid-level
practitioners.

-i4 r
5-Hold four meetings 1in Ite-thgj( 1), Anchorage (?) ,Juncau( 1) ¢ Y 5

The Board was able to hold only-thxee meetings this year -becansg.
. The Board has repeatedly expressed its dissatisfac—
tion to the staff over the poor advertising of its meetings compared
ftp other boards and has been given the puzzling argument that it
would cost too much to run similar ads. Public participjfcion at meet—
ings has been poor.

6-Send one member to the Federation of Btate Medical Boards®™ meeting

Dr. Donald Rooney,Secretary of the Board,attended the meeting
and has given a full report to the Board and staff regarding such matters
as licensing Foreign Medical Graduates some of which will be incorporated
in suggested statute* and regulation changes.



DRAFT  RIjV113V/(2)

7-Hold two examinations

Done
8-Initiate a .joint meeting with representatives from other health
care boards to discuss matters of mutual interest and concern.

Two such meetings were held. First, the Chairmen®, of the Boards

met in Anchorage,followed by a joint membership meeting in Juneau in
February. Follow up on issues of mutual concern will be done.



DRAFT-NEW GOALS AND OBJECTIVES

GOAL

The goal of the Medical Board"s efforts remains as providing
the best medical services for all Alaskans.

OBJECTIVES

1-Secure passage of a new Medical Practice Act redefining the practice
of medicine and generally up-dating the present outmoded statute.

2-Secure an additional investigator skilled in investigating medical
cases.

3-Through staff,investigate the possibility of SRKuring obtaining lower-
level investigative help xhrangh from the legal program of the University
of Alaska.

4-Place emphasis on vigorous enﬁnte;n<\3)of medical statutes and reg—
ulations ,espcciafl-lyv/areas where the Board is hearing of problems.

§x
1



DRAFT-HBW OBJECTIVES(2)

5-Continue to review applications of physicians and mid-level providers
and attempt to make the process more efficient by providing more
information in Anchorage where many applicants come.

6-Hold four meetings advertised and spread around the state.
Broaden coverage of Medical Board activities in existing newsletter
and circulate to media. Use public radio and televison to advertise

meetings at no cost.

7-Clarify regulations for Physicians Assistants.Obtain input from
other states.

8-Send one member to meoting”with emphasis on new trends in statutes,
regulations,and xJixasiigatxEH enforcement.



DRAFT-NEW OBJECTIVES (3)

@ 9-Hold two examinations per year,in June and December,
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DRAFT-MEW GOALS AND OBJECTIVES

GOAL

The goal of the Medical Board"s efforts remains as providing
the best medical services for all Alaskans.
OBJECTIVES

1-Secure passage of a new Medical Practice Act redefining the practice
of medicine and gene ally up-dating the present outmoded statute.

2-Secure an additional investigator skilled in investigating medical
cases.

3-Through staff,investigate the possibility of s&Kurixg obtaining lower
level investigative help xHxangh. from the legal program of the Universi
of Alaska.

4-1 lace emphasis on vigorous enforcem” of medical statutes and reg—
ulations,espocia<llxg?reas where the Board is hearing of problems.
i
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HOUSE COMMITTEE REPORT

)
Date referred: 1/23/87 FURTHER REFERRALS: judiciary
Finance
paTe: YT /7
The Labor and Commerce Committee has considered HB 70

"An Act relating to the State Medical Board; and amending Rule 504(d) of the
Alaska Rules of Evidence."

RECOMMENDS : 10
[ 1 replace withC5//~ ~5~n AL“[CS\ [ 1 the same title
[ ] attached amendment(s) [ 1aQsw title
[ ] do pass
[ ] d*» not pass
[ ] no recommendation
L ] individual recommendations
[ ] additional referral to the Committee
ADOPTS: 1 letter of intent

ATTACHES NEW FISCAL NOTE(S)

fiscal 1impact [ ] same as previous fiscal note
[ 1 zero fiscal note published
C 1 zero with analysis [ 1 same as previous zero fiscal

note published

Chairman®s sighature



Medical

STATE OF ALASKA 1987 LEGISLATIVE SESSION
FISCAL NOTE

Bill Vernon :

REQUEST: Publish Date :

Revision Date: — — Agency Affected: .
Title: An Act relating to the State . Occupational Licensina

Board and amending Rule 504(d) of the AK Rules of Evidence.

Sponsor:  Represenati ve Sund Components:  Administration
Requestor:
EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 87 FY 8 FY 8 FY 90 FY a1 FY @2

PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0 0.0
TRAVEL 0.0 0.0 0.0 oo 0.0 0.0
CONTRACTUAL n.n . 4 1.4 14 "0 14
SUPPLIES 0.0 0.0 0.0 0.0 0.0 'Je0
EQUIPMENT 0.0 0.0 0.0 0.0 0.0 0.0
LAND & STRUCTURES 'Je0 0.0 0.0 . 0.0 _
GRANTS. CLAIMS 8,-> 0 no 0.0 89 M.O
MISCELLANEOUS 0 0.0 0.0 0.0 0.0 0
TOTAL OPERATING 0.0 1.4 1.4 1.4 1.4 14

CAPITAL i 0.0 0.0 0.0 0.0 0 0.1

REVENUE 0.0 0.0 0.0 0.0 0. 0.0
FUNDING: (Thousands of Dollars)
GENERAL FUND 0.0 1.4 0.0 0.0 0.0 0.0
FEDERAL FUNDS 0.0 0.0 0.0 0.0 0.0
other 0.0 0.0 1.4 1.4 1.4 1.4
TOTAL 0.n 00 nn 0.0 0.0 0.0
POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY
ANALYSIS :  (Attach aseparate page if necessary)

(See Attached)

-]I. N i
Preparedtty-— theAriifer Strickler, Management Analyst _ 465-2144
Division: Occupational AicensijKr n,.-"' 2//9/F7
Approved by Commissioner: /v - AnthonySmith Date: tillj.?T
Agency: Commerce & Economic Development I
Distribution (by preparer):

legislative Finance

Legislative Sponsor

Requestor

Office of Management and Budget n 2

Impacted Agency(ies) page ol —

Senate Secretary



HB 70 -

Funding for the State Medical Board is currently budgeted in the
department®s operating budget and, therefore, new funds are not
required for the remainder of FY 87.

Section 9 of the bill grants the boardauthority to order a
licensee to submit to a medical or psychiatric examination by an
appointee of the board. The bill alsostates that the exami—
nation shall be made at the board"s expense. Information
obtained by a representative of the board has indicated that the
board anticipates the need for two to four examinations per year.
At approximately $350.00 for two medical exams ($175.00 each)

and $1,000.00 for two psychiatric exams (an average of $500.00
per exam), it is estimated that the board will be responsible
for $1,400.00 in examination costs. Since the department has
the authority to establish fees to cover the costs of the
function with concurrence of the respective board, general funds
will be needed in FY 88 while allowing the department the oppor—
tunity to adjust licensing fees to cover the costs by program
receipts beginning in FY 89.
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