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MEMORANDUM
TO: Honorable John Sund
FROM: Representative Niilo Koponen

RE: HB 53 "An Act Relating to Penalties for Violations to
Work-Place Safety Laws."

DATE: January 30, 1987

I would appreciate it if you would schedule CSHB 53 at your
earliest convenience.

The purpose of this bill is to reinforce the legislative
intent in AS 18.60.010, which states that the legislature
finds that ".._.personal injuries and illnesses arising out of
work situations iImpose a substantial burden upon, and are a
hindrance to, the people of the state in terms of loss of
production, wage loss, medical expensed and disability
compensation payments."

CSHB 53. would increase the maximum”~panalty for serious and
for failure to abate violations to/fl0,000 (HB 53 read
$25,000). A penalty of $5,000 (HB”"53 read $10,000) fine for

non serious violations. This bill is”a”~deterrent intended to
encourage businesses to conform to work-place safety laws and
regulations. In Washingto ,quivalent violation now

carries a maximum fine of/$50,000J

This bill does carries a Ffiscal note though it is the
sponsor®s earnest hope that greater compliance will result in
a decrease in the number of fines levied. Collected fines
levied will be deposited into the general fund which can be
used to offset the temporary administrative costs that the
Department of Labor will have until the new fines are
promulgated.
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id) The OSHA Review Board shall notify the authorized representa-

tive of the affected employees that an employer is contesting a citation

or notification issued under tai or

representative an opportunity to
matter.

<e) An employer, an affected

(b) of this section and afford the

participate in the hearing on the

employee or a representative of

affected employees has 15 working days from the receipt of a citation

within which to notify the commissioner and the OSHA Review Board

that the period of time fixed in the citation for the abatement of a

violation is unreasonable. The OSHA Review Board shall afford an

opportunity for a hearing and thereafter issue an order, based on

findings of fact, affirming or modifying the original period for abate-

ment, and the order is final 30 days after its issuance, if the contest is

initiated by the employer, the OSHA Review Board shall notify the

employees in the same manner as provided by id) of this section. If the

contest is initiated by the employees, the OSHA Review Board shall

notify the employer and afford the employer an opportunity to partici-

pate in the hearing on the matter.

SLA 1983)

Effect of amendments. — The 1983
amendment, in subsection (ai, inserted "or
after an employer’ failure to correcc a vi-
olation for which the employer has been
issued a notice™ and “or expiration of the
time period set out in the notice" in the
first sentence, substituted "after receipt of
the penalty notice" for "from the receipt of
the notice" in the second sentence, re-
moved personal pronouns from the first
and second sentences, and made a minor
word change in the second sentence.

Opinions of attorney general. —
Agencies assessed penalties under this

<§ 7 ch 72 SLA 1973: am S 2 ch 26

section and AS 18.60.095 must, as a gen-
eral rule, pay those penalties, within the
limits of available appropriations, from
their operating budgets. In the event an
agency wishes to contest a citation, the
agency may be represented by its assigned
counsel in the Attorney General's Office
before the Occupational Safety and
Health Act Review Board: if the agency
chooses to contest an adverse determina-
tion by the review board, outside counsel,
funded by the agency, will have to be em-
ployed. March 27. 1980 Op. Att'y Gen.

NOTES TO DECISIONS

The 1973 amendments to this title
made mandatory the enforcement of
sufety regulations in most instances.
Wallace v. Stale. Suo. Cl. Op. No. ;3.52
Kile No. 26631. 557 P 2d U2U 'l J376l.
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i 18.60.095 Alaska Statutes 1S.60.095

to S1.(100 for each violation. For purposes ofthis subsection, a serum.-
vioiation is considered to exist if the violation creates in the place oi
employment a substantial probability oi death or serious physical
harm. However, a serious violation is not considered to exist if the
employer did not. and could not with the exercise of reasonable dili-
gence. know of the presence of the violation.

<i An employer who receives a citation for a violation ofa provision
of AS 13.60.010 — 1S.60.105 that is applicable to the employer of a
standard or regulation adopted under AS 18.60.010 — 18.60.105. anr.
the violation is specifically determined not to be of a serious nature,
may be assessed by the commissioner a civil penalty of up to 51.000
for each violation.

(d> An employer who fails to correct a violation within the period
permitted for its correction for which a citation has been issued may
be assessed by the commissioner a civil penalty of not more than
51.000 for each day during which the failure to correct the violation
continues.

ie» An employer who wilfully or repeatedly violates a provision of
AS 1S.60.010 — 1S.60.105 that is applicable to the employer or a
standard or regulation adopted under AS 18.60.010 — 18.60.105. and

is, Figns5|
<alie"by Z-fiflaal Ttomtwg ;t h ~ Cj”obb,.ar;

*@"OWirsi%Ithonth? or by bqth. .However, upon a second conviction
after a prior conviction for a violation causing death, an employer is
punishable by a fine of not more than 520.000, or by imprisonment for
not more than one year, or by both.

(f) A person who knowingly makes a false statement, representa-
tion, or certification in an application, record, report pian or other
document filed or required to be maintained under AS 18.60.010 —
IS.60.105, upon conviction, is punishable by a fine of not more than
S10.000. or by imprisonment for not more than six months, or by both.

ig) An employer who violates the posting requirements ofthis chap-
ter shall be assessed by the commissioner a civil penalty of up to
51.000 for each violation,

ih) In assessing a civil penalty, the commissioner shall give due
consideration to the size of the business of the employer being
charged, the gravity of the violation, the good faith of the employer,
and the history of previous violations. (S 7 ch 72 SLA 1973)

Opinions of attorney general. — agency may be represented hv its assigned
Agencies assessed penalties under AS counsel in the Attorney Generals Office
15.60.093 and this section m ist, as a gen-  before the Occunational Safety ana
eral ruie. pay those penalties, within the ~ Health Act Review Board; if the agency
limits of available appropriation from c'hooses to contest an adverse_determ.n—l—
their operating budgets. In the event an lion bv the review board, outside counsel,
agencv wishes to contest a citation, the E:g;’jgg b&;?cehagghC{éﬁwo"i)g?vpe\tg/ngng-

234

? 18.60.096

Tne state may enforce trie
altie=. set out in subsection.*

Section anti former A
compared. — See Krall v
Am.. Inc.. 374 r. Supp. 14
1973

Whereas former AS 1b.6"
Tines" and "imprisonment
this section, whicn replace
section, now sDecu'ies "civii
most violations, saving "fin
prisonment" ior serious vu.
Krail v. Royal Inns of Am.
Supp. 146 iD. Alaska 1973

Neither mention tort ;
nonavailability of contrih
gence. — See Krali v. Rova
inc.. -374 F. Supp. 146 D.

Defense of contributor;
not abolished. — See Krail
of Am.. inc.. 374 r. SupD. i
1973>.

From indicia concemm.
15.60.090 the federal riistr
not nersuaued the iegisiatu:
aooiish the defense of contr
gence for a violation of thr
erai Safety Code or in any w
depart from tne normal pra
ing the defense. Krall v. |
Am.. Inc.. 374 F. Suop. 14
1973,

The Alaska legislature di;
deny the defense of contr
gence to negligence perse r
tions of the Alaska Genera
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Suoo. 146 iQ. Alaska 197-
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The state may enforce the criminal pen-
alties set out in subsections lei and <>on

NOTES TO

Section and former AS 18,60.090
compared. — See Krall v. Royal Inns of
Am.. Inc., 374 F. Supp. 146 'D. Alaska
1373>.

"Vhereas former AS 13.60.090 set forth
mfines” and "imprisonment" as penalties,
this section, which replaced the former
section, now specifies "civil penalties" for
most violations, saving "fines ’ ana "im-
prisonment" for serious violations o'i.v.
Krall v Royal Inns of Am., inc.. J7-, F.
Supp. 146 'D. Alaska 1973*

Neither mention tort remedies or
nonuvaiiability of contributory negli-
gence. — See Krall v. Royal Inns of Am..
Inc.. 374 F. Supp. 146 ‘D. Alaska 1373).

Defense of contributory negligence
not abolished. — See Krall v. Royal Inns
of Am.. inc.. 374 F. Supp. 146 'D. Alaska
197.3).

From indicia concerning former AS
13.60.U90 the federal district court was
nut persuaded the legislature intended to
aooiish the defense of contributory negli-
gence for a violation of the Alaska Gen-
eral Safety Code or in any way intended to
depart from the normal practice of allow-
ing the defense. Krall v. Royai Inns of
Am., Inc.,, 374 F. Supp. 146 1D. Alaska
197.3L

The Alaska legislature did not intend to
ieny 'he defense of contributory negii-
.ence to negligence per se based un vioia-
ions of ‘he AlusKa General Safety Code.
Krall v Rovai Inns of Am.. inc.. 374 F.
-uoo. in.i ml). Alaska il)73i.

:he Annette Islands Reserve. May 3. 1933
Op. Any Gen.

DECISIONS

The effect of the Alaska General
Safety Code and the enabling legisla-
tion is not to piace the entire responsibil-
ity for the harm on the de’endant em-
ployer. Krail v. Royai Inns of Am . Inc..
374 F. Suop. 146 D. Alaska 1973).

Action by injured workman for
damages not authorized. — Nowhere m
ettner AS 1i.60.010 — iS.60.105 or regu-
lations can tr.ere be founa authorization
for a oioim tor relief and award of -tvu
damages to an in.turea workman for harm
resuutng from tne breach of AS 1S.60.010
— la.00.iea or the Generai Safety Cjue.
Morris v. City of Soidotna. Sup. Ct. Op.
No. 1396 Fiie No. 33S6). 553 P.33 474
m976).

The worker's limited ability to exer-
cise self-protective care because of
economic duress atd not persuade the
federal district court to construe tnis arti-
cle to eliminate tne defense.of contribu-
tory negligence. Kraii v. Royai Inns of
Am., inc.. 374 F. Supp. 146 iD. Alaska
1973).

Fact finder to sift through facts of
each case. — 3y retaining the defense of
contrioutory negitgence. it rrmains to the
finder of fact to sttt through the facts and
circumstances of each case and determine
whether the employee met that duty,
Krail v. Royai inns of Am., Inc., 374 F.
Supp. 146 D. Alaska 1973

Aoplied in I’ooas oc Rohde. Inc. w.
State. Deo: of Labor. Sup. Ct. Gp. No
.433 Fiie No. 565 P 3d 133 '.977

‘hc. 13.60.1)96, Im minent riant>ers. The commissioner, nr a
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19.17.190

is alleged to have occurred, or the department may utilize the procedures
for collection of civil penalties as set forth in RCW 51.48.120 through

al.48.150.

Enacted by Laws 19T3, ch. SO, § 18. Amended by Laws 1986, ct. 20. £

Law Review Commentaries

Citations and penalties under Federal
Occupational Safety and Health Act of
19*0. 9 Gonzaga LRev. 571.

Constitutional challenges to suggested
procedural deficiencies of Federal Occu-
pational Safety and Health Act of 1970.
9 Gonzaga LRev. 361.

Defending employer against alleged
violation of general duty clause of Fed-
eral Occupational Safety and Health Act
of 1970. 9 Gonzaga LRev. 399.

Legal process for enforcement of Fed-
eral Occupational Safety and Health Act
of 1970. 9 Gonzaga LRev. 349.

Sanctions against violation of Wash-
ington Industrial Safety and Health Act.
9 Gonzaga LRev. 457.

Library References
Labor Relations ©=10.
CJ.S. Labor Relations § 12.

Notes of Decisions

Where farm tractor driver, who nad
been assigned to drive tractor by em-
ployer, permitted plaintiff to ride on
metal frame holding onto cross-bar while
tractor was being driven from one area
of hop field to another, where such con-
duct violated regulation pertaining to
farm employees, and where driver's neg-
ligence in failing to determine whether
plaintiff was off tractor before engaging
mechanism was proximate cause of
plaintiffs injury, tractor driver's em-
ployer was liable for plaintiffs injury.
Garcia v. Brulotte (1980) 25 Wash.App.
818, 609 P.2d 976, reversed on other
grounds 94 Wash.2d 794, 620 P.2d 99.

Under principle that in any conflict
between statutory provisions which

treats subject in general way and anoth-
er which treats subject in specific way,
specific statute will prevail, notice and
review procedures of State Industrial
Safety and Health Act of 1973
1§ 49.17.010 et seq.) prevail, and there is
no conflict, and no violation of due pro-
cess. in labor and industries depart-
ment’s taking advantage of warrant pro-
cedures available'to department as alter-
nate means of collection. Department
of Labor and Industries v. City of
Kennewick (1982) 31 Wash.App. 777, 644
P.2d 1196, reversed on other grounds 99
Wash.2d 225, 661 P.2d 123.

Where there was only one action to
determine issues i.e., propriety of cita-
tions and assessments by department of
labor and industries under State Indus-
trial Safety and Health Act of 1973,
§ 49.17.010 et seq., department’s war-
rant, which respondent characterized as
new cause of action because it was given
cause  number as  required by
§ 51.48.140, merely established depart-
ment’s right to payment and acted as
lien, same as judgment in civil case duly
docketed in office of county clerk, and
assignment of cause number did not
alone split department's cause of action,
as against contention that statutory pro-
cedures in essence allowed department
to split its cause of action. Department
of Labor and Industries v. City of
Kennewick (1982) 31 Wash.App. 777, 644
P.2d 1196, reversed on other grounds 99
Wash.2d 225, 661 P.2d 133.

It was not prejudicial error to refuse
instruction on safety regulation where
employee of subcontractor, who had
been injured at construction site, failed
to show general contractor's actual neg-
ligence. Hyatt v. Sellen Const. Co., Inc.
(1985) 40 Wash.App. 893, 700 P.2d 1164.

49.17.190. Violations—Criminal penalties

(1) Any person who gives advance notice of any inspection to be conduct-
ed under the authority of this chapter, without the consent of the director
or his authorized representative, shall, upon conviction be guilty of a gross
misdemeanor and be punished by a fine of not more than one thousand
dollars or by imprisonment for not more than six months, or by both.

(2 Whoever knowingly makes any false statement, representation, or
certification in any application, record, report, plan, or other document filed
or required to be maintained pursuant to this chapter shall, upon conviction

L(\eo?-"R e w ~ 0o O S
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labor regulations 49.17.220

out this chapter, or when relevant in any proceeding under this chapter. In
any such proceeding the director, the board of industrial insurance appeals,
or the court shall issue such orders as may he appropriate to protect the
confidentiality of trade secrets.

Enacted by Laws 1973, ch. 80, )

Cross References Library References
Uniform trade se- act, see ch. Witnesses '5=216.
19.10S C.J.S. Witnesses §264.

49.17.210. Research, experiments, and demonstrations for safety pur-
poses—Variances

The director is authorized to conduct, either directly or by grant or
contract, research, experiments, and demonstrations as may be’of aid and
assistance in the furtherance of the objects and purposes 0f this chapter.
The director, in his discretion, is authorized to grant a variance from anK
rule or regulation or portion_ thereof, whenever he determines that. suc
variance Is necessary to permit an employer to participate in an experiment
apProved by the director, which experiment is designed to demonstrate or
validate new and improved techniques to safeﬂuard the health or safety of
employees. Any such variance shall require that all due regard be given to
the health and’safety of all employees participating in any expériment.

Enacted by Laws 1973, ch. 80, § 2L,

Library References
Labor Relations 0=10.
C.J.S, Labor Relations § 12.

19.17.220. Records— Reports—Notice to employee exposed to harmful
materials

(1) Each employer shall make, keep, and preserve, anu make available to
the director such records, regarding his activities relating to this chapter as
the director mag rescribe oy regulation as necessar¥ or apg)roPnate for
the enforcement of this chapter 0r jor developing intomation regarding
the causes and preventign of occupational accidents and illnesses. [ order
to carry out the_ﬁrowsmns of this sec&mn such regulations- may include
provisions requiring employers to conduct Per|0d|c Inspections.” The dI-
rector shall aiso isSue-requlations requiring that employers, through post-
Ing of notices or other a pro?rlat_e means, keep their employees informed
of” their protections and obligations under this chapter, “including the
provisions of applicable safety and health standards.

(2) The director shall prescribe regulations requiring employrers to main-
tain accurate records, and to make periodic reports of 'work-related deaths
and of injuries and ifinesses other than minor injuries requiring only first
aid treatment and which do not involve medical treatment, 0ss of con-
sciousness, restriction of work or motion, or transter to another job.

(3) The director shall issue regulations requiring.employers to maintain
accurate records of employee eXposures to potentially toxic materials or
narmful physical aﬁents which are required to he monitored or measured,
Such reguldtions shall provide employees or their representatives with an
o[g)p%rtumt(‘y to observe such moni orln%,or measlen , and to have access
t0 the records thereof. ~Such requlations shall alSo make appropriate
provisions for each employee or former emplo¥ee_ to have access to such
records as will indicate his_own exposure to toxic materials or harmful
physical agents. Each omnioyer snail promptly notify any employee who

41



miii MM i

49.17.220

r-T”

LABOR REGULATIONS

has been or is being ex,oosed to toxic materials or harmful physical agents

In congentrations or at

evels which exceed those

rescribed by any applica-

ble safety and health standard promulgated under this chapter ana shall

being taken.
Enacted by Laws 1973. ch. 80. § 32.

Administrative Code References

In general, see WAC 296-27-010 et
seq.
Law Review Commentaries

Washington plan constituting alterna-
tive to preemption under Federal Occu-

-19.17.230.
grants authorized

inform any employee who is being thus exposed of the corrective action

pational Safety and Health Act of 1970:
record keeping. 9 Gonzaga L.Rev. 026.

Library References

Labor Relations 210 .
C.J.S. Labor Relations $ 12.

Compliance with federal act— Agreements and acceptance of

The director i authorized to adopt by rule any provision reasonably
necessary to enable this state to qualify a State Pplan_ under section 18 of the
Occupational Safety and Health Act df 1970 (Public L'w 91-596, 34 Stat,
1590§1t0 enable this state to_ assume the res(i)on5|b|l|ty for the development
and enforcement of occupational safety and health Standards in all’ work
Waces_ within this state subject to the Iégislative jurisdiction of the state of

a_shlngton. The director is authorized to enter into agreement with the
United States and to accept on behali of the state of Washington grants of
funds to implement the development and enforcement of this chapter and

the Occupational Safety and Health Act of 1970.

Enacted by Laws 1973, ch. 80, § 23.
'29 L'S.C.A. § 667.

Administrative Code References
Record keeping and reporting, see
WAC 296-27-010 et seq.

Law Review Commentaries

Alternative to preemption under Fed-
eral Occupational Safety and Health Act
of 1970: ?he Washington plan. 9 Gon-
zaga L.Rev. 615.

Constitutional challenges to suggested
procedural deficiencies of Federal Occu-
pational Safety and Health Act of 1970.
9 Gonzaga L.Rev. 361.

Defending employer against alleged
violation of general duty clause of Fed-
eral Occupational Safety and Health Act
of 1970. 9 Gonzaga L.Rev. 399.

Demonstrated need for agricultural
standards under Federal Occupational
Safety and Health Act of 1970. 9 Gon-
zaga L.Rev. -139,

EmpLyee's rights and duties under
Federal Occupational Safety and Healtn
Act of 1970. 9 Gonzaga L.Rev. 543.

19.17.240.

Employer’s rights and duties under
Federal Occupational Safety and Health
Act of 1970. 9 Gonzaga L.Rev. 519.

Grants and loans to employers, under
Federal Occupational Safety and Health
Act of 1970. 9 Gonzaga L.Rev. 605.

Legal process for enforcement of Fed-
eral Occupational Safety and Health Act
of 1970. 9 Gonzaga L.Rev. 349.

Legislative history of Federal Occupa-
tional Safety and Health Act of 1970. 9
Gonzaga L.Rev. 327.

Overview of Federal Occupational
Safety and Health Act of 1970. 9 Gon-
zaga L.Rev. 477.

Standards under Federal Occupational
Safety and Health Act of 1970. 9 Gon-
zaga L.Rev. 493.

Variances under Federal Occupational
Safety and Health Act of 1970. 9 Gon-
zaga L.Rev. 509.

Library References
Labor Relations e=10.
CJ.S. Labor Relations $ 12.

Safety and health standards

*1) The director in the promulgation of rules under the authority of this
chapter shall establish safetv and health standards ,'or conditions of em-
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s ployment of general and/or specific applicability for all industries, busi-
» nesses, occupations, crafts, trades, and employments subject to the provi-
d iions of this chapter, or those that are a national or accepted federal
n standard. In adopting safety and health standards for conditions of
employment, .he director shall solicit and gi/e due regard to all recommen-
dations by any employer, employee, or labor representative of employees.

(2) Any safety and health standard adopted by rule of the director shall,
where appropriate, prescribe the use of labels or other forms of warning to
insure that employees are apprised of all hazards to which they nay be
exposed, relevant symptoms, and appropriate emergency treatment, and
proper conditions and precautions of safe use or exposure. Where appro-
priate, such rules shall so prescribe suitable protective equipment and
control or technological procedures to be used in connection with such
hazards and shall provide for monitoring or measuring employee exposure
at such locations and intervals, and in such manne’ as may be reasonably
necessary for the protection of employees. In addition, where appropriate,
any such rule shall prescribe the type and frequency of medical examina-
dons or other tests which shall be made available, by the employer or at his
cost, to employees exposed to such hazards in order to most effectively
determine whether the health of such employees is adversely affected by
such exposure. In tne event that such medic?' "xaminations are in the
nature of research, as determined by the direct , such examinations may
be furnished at the expense of the department. The results of such
examinations or tests shall be furnished only to the director, other appro-
priate agencies of government, and at the request of the employee to his
physician.

(3) Whenever the director adopts by rule any safety and health standard
he may at the same time provide by rule the effective date of such
standard which shall not be less than thirty days, excepting emergency
rules, but may be made effective at such time in excess of thirty days from
the date of adoption as specified in any rule adopting a safety and health
standard. Any rule not made effective thirty days after adoption, having a
delayed effectiveness in excess of thirty days, may only be made upon a
finding made by the director that such delayed effectiveness of the rule is
reasonably necessary to afford the affected employers a reasonable oppor-
tunity to make changes in methods, means, or practices to meet the
requirements of the adopted rule. Temporary orders granting a.variance
may be utilized by the director in lieu of the delayed effectiveness in the
adoption of any rule.

Enacted by Laws 1973, ch. 30, § 24.

J Law Review Commentaries Library References
Enforcement of standards of Wash- Labor Relations <&=>{0
entrwn Industrial Safety and Health Act. Cj s ubor ilejations § ;0

9 (.onzaua L.Rev. 4:>9.

19.17.250.  Voluntary compliance program— Consultation and advisory
services

ill In carrying out his responsibilities for the development of a voluntary
compliance program under the authority of RCW 49.17.1)50(81 and the
rendering of advisory and consultative services to employers, the director
may grant an employer's application for advice and consultation, and for
"he purpose <f affording such consultation and advice visit the employer's
work place. Such consultation and advice shall he limited to the matters
epecifieil in "he request affecting the interpretation and applieaoility of

43
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safety and health standards to the conditions, structures, machines, equip-
ment, apparatus, devices, materials, methods, means, and practices in the
employer's work place. The director in granting any requests for consulta-
tive or advisory service may provide for an alternative means of affording
consultation and advice other than on-site consultation.

(2) The director, or his authorized representative, may make recommen-
dations regarding the elimination of any hazards disclosed within the scope
of the on-site consultation. No visit to an employer's work place shail lie
regarded as an inspection or investigation under the authority of this
chapter, and no notices or citations shail he issued, nor, shail any civil
penalties be assessed upon such visit, nor shall any authorized representa-
tive of the director designated to render advice and consult with employers
unc’er the voluntary compliance program have dnv enforcement authority:
Provided, That in the event an on-site visit discloses a serious violation of a
health and safety standard as defined in RCW 49.17.180(6), and the hazard
of such violation is either not abated by the cooperative action of the
employer, or. is not subject to being satisfactorily abated by the coopera-
tive action of the employer, the director shail either invoke the administra-
tive restraining authority provided in RCW 49.17.130 or seek the issuance
of injunctive process under the authority of RCW 49.17.170 or invoke both
such remedies.

(3) Nothing in this section shall be construed as providing immunity to
any employer who has made application for consultative services during
the pendency of the granting of such application from inspections or
investigations conducted under RCW 49.17.070 or any inspection conducted
as a result of a complaint, nor immunity from inspections under RCW
49.17.070 or inspections resulting from a complaint subsequent to the
conclusion of the consultative period. This section shall not be construed
as requiring an inspection under RCW 49.17.070 of any work place which
has been visited for consultative purposes. However, in the event of a
subsequent inspection, the director, or his authorized representative, may
in his discretion take into consideration any information obtained during
the consultation visit of that work place in determining the nature of an
alleged violation and the amount of penalties to be assessed, if any. Such
rules and regulations to be promulgated pursuant to this section shall
provide that in all instances of serious violations as defined in RCW
49.17.180(6) which are disclosed in any consultative period, shall be correct-
ed within a specified period of time at the expiration of which an inspection
will be conducted under the authority of RCW 49.17.070. All employers
requesting consultative services shall be advised of the provisions of this
section and the rules adopted by the director relating to the voluntary
compliance program. The director may provide by rule for the frequency,
manner, and method of the rendering of consultative services to employer.-,
and for the scheduling and priorities in granting app’ications consistent
with the availability of personnel, and in such a manner as not to jeopardize
the enforcement requirements of this chapter.

Enacted ay Laws 1973, ch. 80. § 25.

-uw Review Commentaries

Washington plan constituting aiterna-
tive to preemption under Federal, Occu-
pationai safety and Heaith Act Of 1970;
consultation inspection. 9 (lonzaga
L.Rev. >77.

Library References

Laoor Relations o= 10.
+J S ~or Relatlons ij 12

Q= —

—_——
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LAHOR regulations 49.17.270

4y.17.260. Statistics— Investigations— Reports

In furtherance of the objects and purposes of this chapter, the director
iliall develop and maintain an effective program of collection, compilation,
and analysis of industrial safety and health statistics. The director, or his
authorized representative, shall investigate °.nd analyze industrial catastro-
phies, serious injuries, and fatalities occurring in any work place subject to
this chapter, in an effort to ascertain whether such injury or fatality
occurred as the result of a violation of this chapter, or any safety .and
health standard, rule, or order promulgated pursuant to this chapter, or if
not, whether a safety and health standard or rule should be promulgated
for application to such circumstances. The director shall adopt rules
relating to the conducting and reporting of such investigations. 5uch
investigative report shall be deemed confidential and only available upon
order of the superior court after notice to the director and an opportunity
for hearing: Provided, That such investigative reports shall be made
available without the necessity of obtaining a court order, to employees of
governmental agencies in the performance of their official duties, to the
injured workman or his legal representative or his labor organization
representative, or to the legal representative or labor organization repre-
sentative of a deceased workman who was the subject of an investigation,
or to the employer of the injured or deceased workman or any other
employer or person whose actions or business operation is the subject of
the report of investigation, or any attorney representing a party in any
pending legal action in which an investigative report constitutes relevant
and material evidence in such legal action.

Enacted by Laws 1973, ch. 80, § 26.

Administrative Code References Library References
Record keeping and reporting, see labor Relations <3=10.
WAC 296-27-010 et seq. C.J.S. Labor Relations § 12.

Law Review Commentaries

Records and reports under Federal Oc-
cupational Safety and Health Act of
1970. 9 Gonzaga L.Rev. 569.

19.17.270. Administration of chapter

The department shall be the sole and paramount administrative agency
responsible for the administration of the provisions of this chapter, and any
other agency of the state or any municipal corporation or political subdivi-
sion of the state having administrative authority over the inspection,
survey, investigation, or any regulatory or enforcement authority of safety
and health standards related to the health and safety of employees in any
work place subject to this chapter, shall be required, notwithstanding any
r-iatuie to the contrary, to exercise such authority as provid« d in this
chapter and subject to interagency agreement or agreements with the
department made under the authority of the interlocal cooperation act
(chapter Rb34 RCW) relative to the procedures to be followed in the
enl'orcement of this chapter: Provided, That in relation to employers using
> possessing sources of ionizing radiation ill department of labor and
industries and the department of social and health services shall agree
ipon mutual policies, rules, anu regulations compatible with poiicies. rules,
and regulations adopted pursuant to chapter TO'IS RCW insofar as such
policies, rules, and regulations are not inconsistent with the provisions of

'his chapter.
la- Laws Li7:i. >h -0. ; I~
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January 21, 1987

Nilo Koponen
Representative

PO Box V

Juneau, Alaska 998-11

Dear Represtative Koponen:

I am writing in regards to a proposal being
made Tfor increased fines for contractors and
companies who violate health and safety regulations.

The current situation gives OSHA the authority

to levy fines for violation of health and safety
standards, however, this can be minimal in effect.
Some contractors would rather pay a minimal

fine than get the proper equipment to safely

perform the job. It simply boils down to dollars
and cents. Proper equipment, adequate work

crews, good personal protective equipment all

cost money. Fines are often the cheaper alternative
if your caught.

Most contractors are concerned about health
and safety and enforce it on their projects.
However, there are always those few who cut
corners at the expense of health and safety
and as a result we have injuries or, at the
least, increasing risks.

Workmans Compensation rates are soaring. The
construction industry is fiercely competitive

and some positive steps should be taken to ensure
that minimum safety and health standards are

adhered to. This proposal would show that the

state is serious about safety and health requirements
on the job.



Representative Koponen
January 21, 1987
Page 2

Some would probably say to increase fines would adversely
affect business. But why would this be the case if they

are following the rules that the state has already set forth.
Furthermore, 1if there is a question about what is right

or wrong, safe or unsafe, being in compliance or not, than

a contractor or company can call OSHA®"s voluntary compliance
division and get a "free" 1iInspection to help clear up any
questions and ensure a safe and healthy workplace.

I believe it is time to look at the area of safety and health

compliance. Too many people are hurt on jobsites. Training
is important but enforcement is crucial. Enforcement with
some teeth. It would be a positive reinforcement for good

companies and a strong signal to those cutting corners.

The state can say that they mean business when it comes

to health and safety. Ve all gain in the long run as well.
The owner gets a safer job, the contractor may see insurance
rates go lower, the state sees fewer workers comp, cases,

and fewer workers are hurt. Safety really does pay. Stiffer
penalties for violations would help convince the disbelievers.

Sincerely,

Leslie N. Lauilnger
Training Director

LNL/cz



Bill No.  House Bill No. 53 >ate January 27, 1987

Title "An Act relating to penalties for Contact: Ejleen Plate
violation of workplace safety laws." 465-2700

Richard Arab
465-4856

Under House Bill 53, the penalties assessed by theDepartment of Labor, for
vmlatlons of Aléxska's Occupational Safety and Health law and regulations

would be Increase
Specifically, the provisions of this bill:
(1) increase the maximum penalty for" a willful nr repeat violation from

ncr
510,000 to $25,000;

(2) establish a S10G0 minimum penalty for a serious violation; ana increase
the maximum penalty for a serious or failure toabate violation from
31,CC0 to 525,000,

(3) igféeoaosoel the maximum penalty for a non-serious violation from 31,000 to

(4) increase the maximum penalty for a willful or repeat violation which
results in the death of a worker from 310,000 to 3150,000; and Increase
from 320,000 to 850_0,?00_ the maximum penalty for a second conviction of a
willful or repeat violation causing death;

(5) increase from S10,000 to 325,000 the maximum penalty for falsifyin
otherwise misrepresenting occupational safety and” health record
documents; and

(6) increase the maximum penalty for a violation of occupational safety and
health posting requirements”from S1,000 to 35,000,

The penalties in effect have not been increased_since Alaska's occupational
safefy and health law was initially enacted In 1973.

g or
S or

More important than providing for an overdue inflationary increase in the
penalty system, however, the”increased penalties would serve as an effective
deterrent” to workPIace safety and health violations. ~This, of course, will
translate into safer workplaces, and a reduced risk of injury sna illness to
Alaska 's workers.

An increased emphasis on worker safety and health is Ba_rncularly_ important in
times of economic decling, such as”are presently peing experienced, ‘-

't-saving measures are implemented by employers during Tecessionary perioas,
equipment maintenance and replacement are diminished, and the need tQ Increase
worker productivity often results in unsafe ‘shortcuts" that wouid not be
taken or even considered *n more prosperous times. The deterrent effect cf
"creased penalties wouid, therefore,  assure fhat o'ems.itaticn  of
. f-saving ‘'measures by Alaska business is not at the expense of or to ere
oe.r'ment of the safety” and health of Alaska's workers.

P O S I1 T 1 0 N PAPES/de



House Bill 53 —2- January 27, 1987

The Department of Labor supports the concept of increasing penalties for
violations, of Alaska's occupational safety and health law ana regulations as
Erowded in House Bill 53. " However, the "Department \ould recomménd that the
25,000 maximum penalty proposed for serious and for failure to abacs
violations each be reduced to 510,000; and that the 510,000 maximum orocosea
for non-serious violations be reduced to 55,000. The Oeoartment feels that
Hésgt lesser maximum penalties will still produce the desired deterrent

Thﬁ_ following specific amendments to House Bill 53 would be required to
achieve tnis:

1. change line 20 on page 1 to read:

less than [UP TQ] 51,000 and not more than 510,000 for each violation.
2. cnange line 4 on page 2 to read:

up to 55,000 [51,000] for each violation.
3. change line 9 on page 2 to read:

than S10,000 [51,000] for each day during which the failure to correct

APPROVED:

oner
oeDartment 0f Labor
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Alaska

uU.S.

Percentage
Above
National
Average

1975

11 .5

9.1

26.0

Alaskan versus National

1976

10.7

9.2

16.3

Alaska

1977
10.4

9.3

s

Injury and Illness Rate
Percentage Above national Average

1978

100 101

6

.38

1979

9.5

6.3

Incidence Rates By Kear

1980 1981 1982 1983 1984 1905
10.4 100 10.3 106 10.3 10.7

8.7 8.3 7.7 7.6 8.0 7.9
|||
19.5 20.4 33.7 39.4 28.0 35.0



Other-than-Serious:*
'lumber of Employees
3
50
200
Serious:
“'umber of Employees

3
13
99

300

Repeated Violations:2

Number of Employees
3
13
0)
200
Willful Violations:
Number of Employees
3

50
100

LIt is the deoar-rentls current
ether" violations unless 10 or more viol

Sample of Penalty Structure

Present Penalty

Present Penalty
51,300 .
32,400
55,000

Penalty under H3

Penalty under HB
518,000
$24,000
550,000

policy net to assess a penalty
acions are -ound at the worksite.



Number of Employees
3
13
65
300

Posting Violations:

Failure to post the "Safety
ana Health Protection on the
Job" poster

Failure to post the "Annual
Summary of Occupational
Irjuries andllinesses" form

Failure to post a citation issued

by the Department ofLabor

Present Penalty
$240
$1,680
$4,050
$5,500

Present’ Penalty

$60

5100

$250

Failure to post the "Right-to-Know

poster

$50

Penalty under HB 53
$2,400

$30,450

$95,580

$131,500

Penalty under HB 53

$300

$500

$1,250

$300

Note the maximum nenaltv under H3 53 for each day a violation is

uncorrected 1s 325,CC0. |

violation was uncorrected ?or 10 davs

calculating these penalties it 1S assumed that the



Criminal Willful
Present Penalty Penalty under HB 53
$10,000 5150,000

] Thp ngqa_r*"n_r hae nap'cj- iccitoH a ry'-imir;al g.i..l.lg”,.l «#'W)l-'v«'u‘l-wi-« ;ﬂfﬂ/h'f_Ti.r*)
| f ?uch a V|dp|at| n was found, thedepartment would ask for tre maximum

penalty allowed under the law.



Oil anti Gas
Production

Construction
Seafood Processing
Canned

Seafood Processing

Frozen

Lumber

Transportation

Wholesale Trade

Retail Trade

Services

* per 100 full-tiine

Alaska

u.s.

12.
4

13

16

21.
20.

4

.5
15.

7

o 9

Comparison of Alaska

1980

* Above U.S. Alaska
Average U.S.
-1% 15.8
14.1

5* 17.2
Ts.1

6* 19.9
22.4

6 31 24.6
1876

75* 26.8
17.6

30* 11.6
33* 9.8
7.7

-4* 7.
7.1

-17* 4.3
5.0

workers

In iury,/! 1lness

anti U.S.
19B0°- 1984
1981
* Above U.S. Alasr.a

Average uU.s.
12* 15.3
14* 19.4
14.6

-11* 18.6
17.8

32* 21.8
17.1

52* 26.9
16.9

29* 10.7
27* 9.6
7.1

4* 9.3
7.

-14* 4.4
4.9

1982

*

Above

Rate* I>y

U.s.

Average

26*

33*

28*

59*

26*

35*

29*

-10*

Industry Typo

Alaska
u.s.

11.8
9.8

17.6
14.8

21.4
17.1

32.9
17.9

31.2
18.3

9.6
773

4.7
rrr

*

198 3

?

Above

u.s.

Average

20*

19*

25*

84*

70*

39*

76*

-8*

Alaska
u.s.

10.6
11.8

16.9
15 75

[N
@©® N
[

1

1mi
Above

-0~

no*

f2*

LT

71

u.s.



MEMORANDUM State of Alaska

to: Sheri Paul date: January 23, 1987
Aide to Representive Koponen
HALENQ

THEHIMNEND 465-4854

from: Richard Arab, Deputy Director Alaska Occu ational Safet
o Occupational Safgtyyand Hea? FY eat Rctwlty for y

Attached are computer printouts for the past three years that shows the major

activity measures for Alaska's program. "The report™is divided [nto twg

columns, AKI0 represents activi Y erformed by our safety comRhance officers

and AK20_represents activity performed by our” industrial” heaJth enforcement

?taff The cate?ones on the com uter prmtout are written for someone
ﬁmmar with our program and therefore, | will be glad to explain them if
they are confusing.

| was able to compile data for federa] OSHA activity for FY 1986. (QSHA covers
approximately 27 states |nc|ud|ng such major states as flew York, Illinois and

Texa]e It IS, therefore, difficUlt t?< compare OSHA'S ev\}%enence with a ,
%r%gle state such as Alaska. Please keep this |n mmd an you look at OSHA's

cc. Eileen Plate w/attachments

02-001A (Rev. 10/79)
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HOP) STATU DATA CNLY

TOTAL INSPECTIONS
RECORDS INSPECTIONS

INSPECTIONS BY CATEGORY
SAFETY INSPECTIONS
HEALTH INSPECTIONS

INSPECTIONS BY TYPE

UNPROGRAMHED
ACCIDENT
COMPLAINT
REFERRAL
MONITORING
VARIANCE
FOLLOW-UP
UNPROGRAMHED RELATED
OTTER

PROGRAMED
FLANNED
PROGRAMED RELATED
OTTER

OTTER

INSPECTIONS BY INDUSTRY
CONSTRUCTION
MARITIME
MANUFACTURING
OTTER

INSPECTIONS BY OWNERSHIP
PRIVATE SECTOR
PUBLIC SECTOR
FEDERAL AGENCY

\fC C1lyts

DIVISION DIVISION

Al

{ .M/,
/

10

771
HO

761?

50?
120
131

717
21

AK 20

111

116

OO WO O UTo w

35

26

1?70
21

o K—

STATE
IDEAL

912
HO

771
119

15
115
76

12
25

657
1

51*1
151
213

067
15

REGION
TOTAL

912
10

773
139

15
115
76

12
~ll25“

657
11

5111
15%1
213

067
15



(IvB) STATE DATA ONLY LMVISION DIVISION STATE R GIDN —

AK 10 AE () TOTAL V TAL

Iwsrncrion classification

SAFETY PLANNING GUIDE 61 611 fill

HEALTH PLANNING GUIDE 16 17 17

LOCAL EMPHASIS PROGRAM ? ﬁ 1@ 1@

NATIONAL EMPHASIS PROGRAM 710

MIGRANT FARMWORKER CAMP U ¢ n
EMPLOYEE INFORMATION

EMPLOYED IN ESTABLISHMENT 20139 %Tﬁ 26079 26079

COVERED BY INSPECTION 11631 15653 15653
AVG CASE HRS PFR INSP .

SAFETY ].0— 33 - 1IN '].O

1EALTH 17 Jo 30 30
VIOLATIONS -

WILLFUL 0 0 0

REPEAT 29 30 30

SERIOUS — - 200- o — 200 —

OILER ].0?} 1211 1211

F-T-A 1 1

TOTAL 1322 233 1555 1555 -

PENALTIES
- WILLFUL ~ o- “(_I% O -0

REPEAT 9170 ]. 10170 10170

SERIOUS 15025 1610 50135 50135
— OTHER - - - 1570- -160b 3170 -3170

F-T-A 300 300 300

TOTAL 56065 7210 61075 61075

CONTESTED CASES

INSPECTIONS CONTESTED 11 i) 15 15

INSP W/CITATIONS CONTESTED (7.) 2:3 1.0 2.7 2.7

LAPSE DAYS INSP TO CIT ISSUED 12
AVG LAPSE SAFF.TI INSP ].O

AVG LAPSE IEALTH INSP 10 30 m m
AVG LAPSE ALL INSP 30



JIACHL LK IMSIO
| 14 DU .10 SI-p 05

tgion id staii*c ? ai<

MOM) STAIi: DATA ONLY

DTAt INSPKTTI'IONS
[il-UH-T'S INSPKCTTONS

nspf-itions dy cau-cory
SAITTY INSI'ITTITn||<;
[ITALUT INSPCCTIONS

MSIT CJTOMS DY TYIT;
UCKAM HIilJ
CIDI-NT
. ftIMPLAINT
KPIT-RRAI
rHMITURING
VAR EAN".T-
IT'LLOW UD
UNI*R("IJRAMMLL) KKLATKL)
OH II?
I'KOI Il AHMIiD
IT.ANNID
I'Ki 1 TKAMMIT I RKLAThI)
«"Il LK
0 il IlK

vyn-xriTfils hy industry
CONLSTNIILTTUN
MEItHITT M,

AT UK'ING

on m#?

"JSPHCT.ONS DY OWNI-.KSIII>
IT?1 *ATI. SICIOR
pudi.i'.. secior

KbPK.RAI. AGENCY

DIVISION
AK 10

7't
MO

717

3.3
93
il

07

MMM
17

1510

o'l
11jc

75:0

U. s.

DEDaKTMENT OP

LADOR

OCCUPATIONAL SAPI-TY AMI) HI-AF.TH ADMINISTRATION

DIVISION
AK 20

20
0

220

62
il

170
50

INSPEC'EI:ON R}—FgggT

10/16 /Of,
PACT: I

STA | REGIU
TOTH. TOTAL

977
HO

TH7
230

M
101

°
0
1:18
0
576
10
0

0
372
0
DIO

236G

907
70

0

N

97"
Mi

'376

1572
0

019
256

907

70
0



"~ wr  pouaidin
<r;>!iUKi:i’".in' 11| HE .

£ mi - nuSi-roui
1%-lion 10 stmt-  ? -ak

non) state data only

INSPECITON 11 ASS 1 [CATION
SAIETY I'LAMNIMC CHIDE
HEALTH I'LANWINC CUJPE
local emphasis peocram
NATIONAL IMIIIASIS PROOEAH
MIURANT |AKHWOKKER CAMP

EMPLOYEE INEHRHATION
EMPLOYED IN ESTAHLISIINENT
|WVERED DY INSPECTION

AVC CASE (IRS PER INSP
SAFETY
MrALINL

V10! ATMINS
UfLLIUI.
REPEAT
SERIOUS
OTHER
[ T-A

TOTAL

ITNALTJ ES
UILI.PUL.
REPEAT
SERIOUS
OTHER
ET-A

TOTAL

CONTESTED CASES
INSPECITONS _CONTESTED

IMS- M/CIT ATIONS CONTESTED (¢/.)
LAPSE DAYS INSP TO CUT ISSUED

AVC LAPSE SAEETY INSP
AVC LAPSE HEALTH INSP
AVC LAPSE ALL INSP

It. S.

"Lr ARITMPfL LT UI' LAItP

ixiui'aiiunai. saiety and health aumim stration

DIVISION DIVISION

A R)

rlri
1

A 20

0
0>

10
20

11222
1276

20(|)
30

120
3230

2100
6050

INSPECTION REPORT

in/
PACE

STATE
TOTAL

—
oY lo W=
oF Ja

*15175
10027

12
22

10
325
1310

1650

0000
7500
57090
2100
75290

15
2.0

21
25
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I'RIMII 10  RIAII: AK
111y S3ATF DMA "in.Y DIVISIONIII VISION
ak ai: 7n
iINM-C'kmi @ Air.ir icatioh
UAIF.rv n ANt i Fn 0
H-ALLLLtAHIIW: 1A 'Tir n 11
h»'ai. eniiasis iikhiah too 13
NATIONAL Etrmsis rWtPAll 0 1
HIIWANT FANIWIIKPR (Alt' (e} 0
nunoyer iHropmrinii
II1.0YEIL IN r-. TAHLI?I»tNI ?-nn/ vil(l
(J)VERRIl PY tHRITCHION RITG 037
AM! CARE IH5 TTR 1lIRP
fAIRIY 1 0
HALII 77 73
VIOLAIIONS
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§13.60.095 Health and Safety 18.60.095

(@ The OSHA Review Board shall notify the authorized representa—
tive of the affected employees that an employer iscontesting a citation
or notification issued under "a) or ibi of this section and afford the
representative an opportunity to participate in the hearing on the
matter.

<ei An employer, an axlected employee or a representative of
affected employees has 15 working days from the receipt of a citation
within which to notify the commissioner and the 0OSHA Review Board
that the period of time fixed in the citation for the abatement of a
violation is unreasonable. The OSHA Review Board shall afford an
opportunity for a hearing and thereafter issue an order, based on
findings of fact, affirming or modifying the original period for abate—
ment. and the order is final 30 days after its issuance. Ifthe contest is
initiated by the employer, the OSHA Review Board shail notify the
employees in the same manner as provided by id) of this section. Ifthe
contest is initiated by the employees, the 0SHA Review Board shall
notify the employer and afford the employer an opportunity to partici—
pate in the hearing on the matter. 1? 7 ch 72 SLA 1973: am 3 2 ch 26
SLA 1983)

Effect of amendments. — The 1983
amendment, in subsection <a, inserted "or
after an employer's failure to correct a vi-
oiation for which the employer has been
issued a notice" and "or expiration of the
time period set out in the notice" in the
first sentence, substituted "alter receipt of
the penalty notice" for "from the receipt of
the notice” in the second sentence, re-
moved personal pronouns from the first
and second sentences, and made a minor
word change in the second sentence.

Opinions of attorney general. —
Agencies assessed penaities under this

section and AS 18.60.095 must, as a gen-
eral rule, pay those penalties, within the
limits of available appropriations, from
their operating budgets. In the event an
agency wishes to contest a citation, the
jgencv may be represented by its assigned
counsel in the Attorney General's Office
before the Occupational Safety and
Health Act Review Board: if the agency
chooses to contest an adverse determina-
tion by the review board, outside counsel,
funded by the agency, will have to be em-
ployed. March 07, 1980 Op. Att'y Gen.

NOTES TO DECISIONS

The 1973 amendments to this title
made mandatory the enforcement of
sufety regulations in most instances.
Wallace v. State. Sud. Ct. On. No. if,52
File No. 2683,. 557 P.2d 1120 <1976

Sec. 1S.60.095. Penalties. 1a/An empiover who wilfully or repeat—

edly violates a provision ox’”AS 13.30.010 -

18.60. LO5 that is applica—

ble to the employer or a ctanaard ur restitution adopted under AS
18.60.010 — 18.60.105 may be assessed by the .-ommissioner a civil
penalty of not more than 810.000 for each violation.

0, An employer who receives a citation for a serious violation of a

Ji sjvxaiuil Oi .xu i.02uw.w«.'] —

eoe*_ K

piover or of a standard or regulation adorned tinder AS 18.60.010 —
18.60.105 shall cs assessed ov the commissioner a civil penalty of up
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10 31,00") "or each violation. For purposes of this subsection, a serious
violation is considered to exist ifthe violation creates in the place of
employment a substantial probability of death or serious physical
harm. However, a serious violation is not considered to exist if the
ernpiover did not. and could not with the exercise of reasonable dili—
gence. know of the presence of the violation.

ice An employer who receives a citation for a violation ofa provision
of AS 1S.60.010 — 16.60.105 that is applicable to the employer of a
standard or regulation adopted under AS 1S.60.010 — 18.60.105. and
the violation is specifically determined not to be of a serious nature,
may be assessed by the commissioner a civil penalty of up to SI1.000
for each violation.

id"1 An employer who fails to correct a violation within the period
permitted for its correction for which a citation has been issued may
be assessed by the commissioner a civii penalty of not more than
51.000 for each day during which the failure to correct the violation
continues.

ie*An employer who wilfully or repeatedly violates a provision of
AS 18.60.010 — 18.60.105 that is applicable to the employer or a
standard or regulation adopted under AS 18.60.010 — 18.60.105, and
the violation causes death to an employee, upon conviction, ispunish—
able by a fine of not more than S10.000, or by imprisonment for not
more than six months, or by both. However, upon a second conviction
after a prior conviction for a violation causing death, an employer is
punishable by a fine ofnot more than 320.000. or by imprisonment for
not more than one year, or by both.

(i A person who knowingly makes a false statement, representa—
tion. or certification in an application, record, report, plan or other
document filed or required to be maintained under AS 18.60.010 —
1S.60.105. upon conviction, is punishable by a fine of not more than
810.000. or by imprisonment for not more than six months, or by both.

ig “An employer who violates the posting requirements of this chap—
ter shall be assessed by the Cjmmissioner a civil penalty of up t
31.000 for each violation.

Ih® In assessing a civil penalty, the commissioner shall give due
consideration to the size of the business of the employer being
charged, the gravity of the violation, the good faith of the employer,
and the history of previous violations. (87 ch 72 SLA 1973)

Opinions of attorney general. — agency may be represented by its assumed
Agencies assessed penalties under AS  counsel in the Attorney General’s Office
16.60.093 and this section must, as agen- before the Occupational Safety and

eral rule, pay those penalties, within the
limns of available appropriations, from
their operating budgets. In the event an
aeencv wishes to contest a citation, the

Health Act Review Board; if the agency
chooses to contest an adverse determina-
tion by the review board, outside counsel,
funded by the agency, will have to be em-
ployed. March 27. 1980 Op. Att'y Gen.
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S 18.60.096 Health and Safety 3 18.60.096

The state may enforce the criminal pen-
aides set out in suosections let and 'O on

NOTES TO

Section and former AS 18.60.090
compared. — See Krnil v. Royal Inns of
Am.. Inc., 371 F. Supo. 146 D. Alaska
1973).

Whereas former AS 13.60.090 set forth
Tines" and "impnsonment" as penalties,
this section, which replaced the former
section, now specifies "civil penalties" for
most violations, savins "fines" and "im-
prisonment" for serious violations oniy.
Krail v. Rovai inns of Am., Inc.. 374 F.
Supp. 146 D. Alaska 1973).

Neither mention tort remedies or
nonavailability of contributory negli-
gence. — See Krail v. Royal Inns of Am-
ine.. 374  Supp. 146 'D. Alaska 1973).

Defense of contributory negligence
not abolished. — See Krail v. Royal Inns
of Am.. Inc.. 374 F. Suop. 146 ‘D. Alaska
1973).

From indicia concerning former AS
13.60.090 the federal district court was
not persuaded the legislature intended to
aboiisn the defense of contributory negli-
gence for a vioiacion of the Alaska Gen-
eral Safety Code or in any way intended to
depart from the normal practice of allow-
ing the defense. Krail v. Royal Inns of
Am.. Inc.. 374 F. SuDp. 146 iD. Alaska
1973).

The Alaska legislature did not intend to
deny the defense of contributory negli-
gence to negligence per se based on viola-
tions of the Alaska General Safety Code.
Krall v. Royal Inns of Am.. Inc.. 374 F.
Supp. 1t6 D. Alaska 19731

the Annette Islands Reserve. May 3. 1983
Op. Att'y Gen.

DECISIONS

The effect of the .Alaska General
Safety Code and the enabling legisla-
tion is not to place the entire responsibil-
ity for the harm on the defendant em-
oiover. Krall v, Roval Inns of Am.. Inc..
374 F. Supp. 146 D. Alassa 1973).

Action by injured workman for
damages not authorized. — Nowhere in
either AS 13.60.010 — 13.60.105 or regu-
lations can there be found authorization
for a claim for relief and award of civil
damages to an .mured workman for harm
resulting from the breacn of AS 13.60.010
— 13.60.105 or the General Safety Code.
Morris v. Citv of Soldotna, Sup. Ct. Op.
No. 1396 'File No. 22S6). 553 P.2d 474
11976).

The worker’s limited ability to exer-
cise self-protective care because of
economic duress did not persuade the
federal district court to construe this arti-
cle to eliminate the defense of contribu-
tory negligence. Krall v. Royai Inns of
Am.. Inc.. 374 F. Suop. 146 'D. Alaska
1973).

Fact finder to sift through facts of
each case. — 3v retaining the defense of
contributory negiigence. it remains to the
finder of fact to sift through the facts and
circumstances of each case and determine
whether the employee met that duty.
Krail v. Royai Inns of Am.. Inc.. 374 F.
Supp. 146 'D. Alaska 1973).

Applied in Woods & Rohde. Inc. v.
State. Deot of Labor. Suo. Ct. Op. No.
1433 «File No, 2903). 565 P.2d 138 i1977).

Sec. 18.60.096. Imminent dangers. ia) The commissioner, or a
designated agent as authorized by the commissioner, may issue orders
restraining a particular condition or practice in any piace of employ—
ment that constitutes a danger that couid reasonably be expected to
immediately cause death or serious pnvsicai harm. The terms of an
orcar issued under this section may require steps to be taken as neces—
sary -0 avoid, correct, or remove the imminent danger and may pro-
nibit che empioyment or presence of an individual in locations or
irdrfr conaitions where imminent banner exists. The terms of the
<jicier may ailow the presence of individuals necessary to avoid, cor—

rect. [k remove me unnniieiu i-

0" "Vhen and as soon as a representative of che department con—
cludes thac conditions or practices described :nmi of this section exist



Total Inspections
Inspections by Type
Unprog rammed

Accident

Complaint

Referral

Monitoring

Variance

Follow-up
Unprogrammed related
Unprogrammed other

Programmed

Planned
Programmed related
Programmed other

Violations
Wi 11 fill
Repeat
Serious

Other

TOTAL

Penalti es
Wi llful
Repeat
Serious
Other

TOTAL

Contested Cases:

FEDERAL OSHA ACTIVITY

FY <36

Safety

53,365

37,149
1,762
992

222
2,357
32,215
73,829

109,123

5 1,553,060

1,750,453
3,450,045
53,605

511,812,163

1,104

Health

3,794

92
4,144
1,297

139

463
424

2,073
74

99

365
3,239
14,782

13,485

51,932,100
190,660
1,164,665
13,510

53,305,935

261
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WASHINGTON - \Vuikiiig in the
mines is not as dangerous as it used
to he, lint ou-lhc-job hazards have in-
creased in hospitals, restaurants ami
hotels, according to government fig-
ures on occupational iiijutles and ill-
nesses. ti-eese e L

lor

The number of work-related Injur-
ies rose Ity ULAY fi om 1004 to nearly
5.3 million In 19115 and Job caused ill-
nesses ros? by DOto 15AK), the Hu-
rcaii of Labor Statistics reported
Thursday. ' o om

Wink-idated deaths In 1906 to-
taled 3,750. two thirds of them In the
courJruclkn, manufacturing, trans-
portation mill public utiiilics indus-
tries. The total is 10 more deaths
than in 190i.

As in pievlous years, (lie leading
cause of death was motor vehicle ac-
cidents, accounting for ueaily one-
lliird uf the fatalities, the OL.S said.

Because uf a 2 million Increase in
Hie number of Americans working
loll time. Hie rate of Job-related in-
juries mid illnesses fell Imiii 00 to
7.9 j>er every 100 workers, Hie BLS
said.

The iati uf Injuries and illnesses
had incieased slimply in 1901, fiom a
record low of 7.G per 100 workers In

"This stTiigtlieiis our belief that

restaurant,

hold workerls
! oo o\ nijl.»

we are making progress, because ad

ditiunal workers ami lunger hours of-
ten are associated with greater, rath-
er than fewer Job-related Injuries
and Ilinesses,” said John Pender*.

real Incidence of job Injuries because
uf 1901 changes by Hie Bengali ad-
ministration ill OSIIA Inspection and
enforcement policies.

And In an unusual disclaimer on
tire cover of the rejmrl released
Thursday, BLS Commissioner Janet
L. Norwood also expressed "concern

5 i [
gemcnt and Budget earlier (lds
year rejected a request by the BLS to
conduct In-plant audits of Injury ami
illness logs using backup medical
records at a small sample of plaids.

However, OSIIA, alter coming
across the incidences of under-re-
porting at Carbide, Chrysler and bl-
na, has launched a pilot survey in-
volving on-site evaluations of Hie rec-
ords of 21J companies_ir two stales.

grass, head of Hie Occupational Safe- ,about the completeness of (lie record , The BLS said it is awaiting the re

ty and Health Administration...;|

-\ The overall figures masked dra-c.

malic declines In some traiiilionally

based.."., *
! iTlie data is cuinpllcd from a BLS

i ... keeping upon. wlilcliJllie survey. Is* ,sn}s yfthyse surveys...! m< i,.- t
!4V 4* 1 Vj.,'P Unjons c,a,m (iie record problem

began In 1901 when the lleapan ad-

hnrardous occupations. Injury rales! vsurvey of OSHA-rcquircd.injury aiul|/m|,,|sirni|0l, abandoned a previous’
fell from 135 lo 10G per 1GJ workers!™ lllness logs from 2(10,000;0f theena-Ja*.OSIIA policy of trying lo Inspect all
among foresters, from 9.5 lo 83 per lion's 5 million workplaces eiiiploy:u workplaces in hazardous industries
100 among miners and from 154.10 < |ug 11 or more full-time workers.-;.sw* and, liislead, said It would Inspect

15.0 In construction, n fici

Al the same lime, It Increased
from 6.0 lo fi8 per 100 employees
milling lieiillll care workers, from 7.7
to 81 per 100 among restaurant em-
ployees and from 9.7 to 9.9 among ho-
lei workers. m< o o . i»

Margaret Seminaria, associate dI-
rector of occupational safety and

Ms. Norwood said her agency Is'l °»ly those with hlglier-thaii-aveiagc
Taking several steps lo address willal 'j Injury and lliness rates based on

bureau olliclols acknowledged "may *Ibelr logs.

be problems™ with Hie data.
Those problems have been high-

Tlgliled In recent months by lines to-'
wo; | laling $| 184,000 against Hie Chrysler j Seminasio. "That's an IncenUve for
Carbide Corp., nnd JI- / Uien, to ,,O,jcr.fgpgﬁ__"*

Ce, )., NN
na Corp. for undcr-reporlliig Injuries

OIS 11
Em'nlovers are belne exemntcd

fron, inspections based on their I..-
|urv V-ilpo's' sild Hp Artnn'c

The labor statistics bureau’s El-

health for Hie AIT.rc10, said Hie .nnd Ilinesses oil logs used by OSIIA senberg also (here i, a problem in

numbers show Injuries ure decrcas- ' lo enforce health and safel

lug only in declining industries while
at the same (line liicy ore rising In
the rapidly expanding service areas
of the economy.

"What that suggests Is that we
can't have Inccases in economic ac-'.
livily hi this country without also
having increases In Injury rates,”.
she said. "We need u policy dial

Hie BLS lo (ruck trends In ([ie area
"We don't haveTiny direct evi-
dence of imdur-rcpurUng,” Associate
BLS Commissioner William LCisor
berg said Thursday, "But there have
been some recent cases where the
Labor Department has brought ac-
tions against a lew linns and people
arc making allegations Hint the logs

doesn't rely on recessions lo ~e Waren'taccurate.”

crease Injuries lo workei s."”

lh_The.\/\/hite Hause Ofﬁoea of Man-

/ 1aws by ¢ recognizing oceupatlunal Ilinesses
. such as asbcslosls, brown lung and

black lung that have long latency pe-
riods. Barely do (huso cases show up
in Hie data used liv the bureau.

. lillseuliui g said the BLS has asked
the National Academy of Sciences lo
review the entire safely and health
statistics system used hv (lie govern

lincut and possibly develop new

, methods for estimating Hie extent of
/loccul»utiojinl IlInesses..». t .

k

H
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Option 25: If tiw Uiilleil Sim mnudes twnilnble
Imills or lux incc'iltires for the building or re-
bud,hag of industi% ,

- controls for health tun! sole(ly hnzarils could
lie eligible for the mine funds or tax brcilks
ns other construction costs;

* companies_receiving iciudiistiinliztitiun us-
sistnnce might be required to design health
and safely into their new silani and equipment,
either lo meet exist,ng standunls or to achieve
lower exposure levels or safer processes.

It lias been suggested that regulatory require-
ments have diverted resources from “productive”
uses and contributed to economic slowdowns.
Ilowever. in at least two cases (standards concern-
ing vinyl chloride and cotton dust), new produc-
tion processes were developed that both benefited
worker health and imj roved productivity, hitting
regulatory activities to productivity concerns can
he achieved in two ways: either delaying regula-
tory requirements until they coincide with planned
modernization or using health and safely regula-
tions to "spur” productivity improvements.

Option 26: Congress could diiccl OSIA to:

- delay the rcquirid use of en?meermg con-
trols, so that the installation ot these controls
coincides with modernization ofan industry;

- use health and safely regulations to en-
coinage plant and equipment modernization.

‘Creation of an Occupational Safety and
Health Fund

OTA is aware of concern about recent large
swings in occupation d safety and health policy.
Twq.areas—education and training programs,
and research on workplace controls—have had
funding reduced in ti e past few years. The crea-
tion of an Occupational Safety and Health Fund
might provide more stable and enhanced funding.

Recent U.S. research concerning the use of
'washed cotton" lo control the hazards of cotton
dust also provides a model for cooperative re-
search. This project was funded by Government
and industry, with iversight and direction pro-

videil by a group uf labor, management, and '

Government official i. Jointly administered re-

search efforts and training programs have also
emerged from collective bargaining.

A fund could be established with or without
a Government contribution. For example, inter-
esletl citizens, employers, workers, foundations.
and other groups could make voluntary contri-
billions. Or Congress could create a fund. It it
becomes a Federal activity, financing could he
through a payroll tax on employers or, although
this would he more difficult, through a tax or sur-
charge based on workers' compensation premiums
(with some adjustments for the presence of health
hazards in various industries). Forexample, a 0.1 i
percent employer tax on the total U.S. payroll ol
Si.6 trillion (in 1982) would result in annual
revenues of ahout SI .6 billion; a 0.01 percent tax
would produce S160 million. A 1.0 percent sur-
charge on workers' compensation premiums
(about $25 billion in 1980) would produce annual
revenues of $250 million. Another possibility
would he to allocate fines collected for violations
of OSIIA standards to this fund. 1 his would pro-
duce less money; in 1983, OSHA's proposed fines
totaled $6.4 million. |

—_—

Scvejal different administrative arrangements
for such a fund are available. Congress could fol- :
low the model of the Work Environment Fund ol
Sweden by creating a tripartite board of employ-
ers, employees, and Government representatives,
or it could delegate administrative responsibilities
lo NIOSH, since this svould be a research and in-
formation dissemination activity. The fund and
its research and training projects could exist
alongside existing projects and arrangements at
OSIIA and NIOSH, or Congress could consoli-
date existing research and training activities (in-
cluding NIOSH extramural research grants and
training grants, OSI IA New Directions grants and
OSHA-fundcd consultations) under one umbrella
group.

Although such a fund would enhance the com-
mitment to research and training, there arc dis-
advantages to consider—primarily that this rep-
resents a new venture, with all the problems that
such undertakings incur. Moreover, a new tax nr
surcharge, even though of modest size, runs against j
the desire embodied in recent legislation to reduce *
business taxes.

Option 27: Congress could create an Occupational
Safely and Health Fund to finance rrseaich in
contiol technology, training and education, andy
jafoiillation dissemination.

The Needs of Small Businesses {
Loans for Compliance With OSIIA Standards

Small businesses arc often disproportionately
burdened by investments required for health and
safely protection. Congress recognized this when
it passed the OSI | Act by also amending the Small
Business Act lo allow the Small Business Admin-
istration (SUA) to make loans for OSHA com-
pliance. Between 1971 and 1981. when Congress
eliminated authorization for this program, SBA
processed 261 such loans. Now may be a good
lime to study this program to learn what effect
these loans had and why so few were processed.
Following such a study. Congress could consider
reauthorizing the | an program.

Option 28: Congress might direct OSHA and/or
SBA to stiuly the results of 51IA loans made
for compliance with OSHA slumlords.

- reahsto Yo e fity sei~

Shared Resources J ,

It is inefficient and impractical to require each
small business to provide a full range of health
and safety services. Instead, organizations and
programs to serve the needs of a number of small
businesses in a given area or industrial specialty
might be cost effective. Initial funding could come
from OSI IA or NIOSH, with the hope that these
programs would ultimately be self-supporting.

The most difficult part of (his option is to de-
sign a method lo sustain the program after the
startup period. Even though shared programs
should cost less than if a company were to pur-
chase the services entirely on its own, some small
businesses might find the price b-yund their
means. Itisunclear how to aid those companies.

Option 29. Congress might direct NIOSH and
OSHA to encouiagc the development of slimed
programs to provide industrial hygiene, safety
engineering, medical surveillance, mid worker
health and safety training for small businesses.

a:/

INITm T sy i Tencouraging

Changed Regullatory Approaches

Providing protection against occupational in-
juries anil illnesses In small business establishments
presents its own set ol problems. It may he rosl
effective lo treat occupational health and safely
in such firms in a fashion similar lo current regu-
lation of consumer prodi cts—by regulating ma-
chines and products hat small businesses
purchase.

Of course, many prod ids purchased by small
businesses are also use 1 in larger businesses,
whose employees woulc also benefit from such
regulation. An important limitation of this ap-
proach is that some occupational hazards are cre-
ated in the improper ins‘allation, use, and main-
tenance of machines and prnducls®&Kkis
regulatory approach would have only liinE jfyn-
pact on those hazards.

Option JO: ConFress could take actions lo im-
prove the safely of pn ducts used by small busi-
ness. This m|qh incl tile:

- directing NTOSH to conduct tests of prod-
ucts used by small businesses and to publish
the results in a fan | easily available lo such
establishments;

"OSHA, Consumer /rod

Safety Cammissioi, and EPA regal.

tions concerning tl e products uscii try a,,..

"businesses.

Eslab’islimcnl of Occir rational Medicine Clinics

In the United States, most occupational medi-
cine is practiced in the workplace by physicians
employed by industry, especially by large com-
panies.

Changes are apparent, however, assn””.ind
medium-sized cornpan esare making cli®*n|l'e-
tween contracting will hospital-based cMBo for
medical care or maintaining a company medical
department. The clinits may grow to fill cmrent
voids—servicing indus ries. regions, and employ-
ers where such servicrs are unavailable or defi-
cient. Clinics might, lerause of a larger patient
load and a staff that consequently sees more pa-
tients, be able to provide more-knowledgeable
care and improved physician training.

/i
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Clear Air Force Station,

\v  Ljd. A* FofC* pnow

partof the United States’ ballistic missile early warning* system. «';

After their .eqoosure. 1o .micronaves
at Clear/norkers are loodking for help

By RICHARD MAUER
Daily News reporter
CcDyrignt 3 Ancnorage Daily News

LEAR - On a normal day, the giant
p\p * aluminum web dish of the Clear track-
A -aing-radar is pointed at the heavens,

casting two powerful microwave
beanis skyward. The invisible, 5 million watt
searchlight probes space for operating satel-
11tSSTOrbiting Junk or ballistic missiles aimed
at North America.

But on Sept. 14, the tracker beams were cut
off and itsmotor drives stilled. The only noise
within the dome sheltering the tracker dish
came from eight men at work.

Richard Eldridge and John Jessop were
welding a cracked aluminum tube. Carl Kep-
pler and William Emmons, civil service
spectors from CalifomiaTlnspected the work
and checked the alignment of critical parts.
Ronald Foster and Ed Forsling, two radar

technicians, helped the others. Two electri—

,* Sometime after 3 that afternoon,

in—

cians were installing floodlights beneath the
dish.

strange
things began to happen.

Eldridge, Jessop and Emmons couldn Tun—
derstand why itwas becoming so uncomforta—
bly warm. The radome temperature had been
about 60 when they walked in that morning.!*

Their scalps were especially annoying, as if
they had wom hats all day in the summer sun.

Even odder were the stinging metal filings.
The welders .prepared the aluminum for weld—
ing with a grinding wheel, which threw off
hot and biting bits of metal .

As Foster crawled around the tracker radar
looking for a hole wHere a fallen bolt be—
longed, he also felt the strange warmth.

Keppler left his spot on top of the dish and
came over to the others. His flashlight was
hot to the touch. The bulb had burned out.

See Page A-10, WORKERS



Tlldyjrd Elflcy*. >«*dd4a CLIF, and his willt, Kathy, dlicuai thaccidant and Us atttfralh a tilirnoma InFancenha.

Radiation victims remain”certain about the* extent of *"Jpage and what future holds

C if>r-g0 irim Pig? Al

Fe_fore it<ied. the light shined even when the
witch was off. he toxd them. i o

"Are you ktading me?" Toiler said, it
sounded like a weird ;oke. .

Someone asked Emmons. “Co you have a
flasnitgni?" i . .

Emmons reached into his shirtpocket and
pulled out a penitent. .

It was glowing. The switch was off.

Emmons swept his arm around in an arc.
The lignt m nis nano :hane brtghtlv first, then
dimmea as ne swung it in front of him. At the
end of ‘he arc. it started blinking in a rapid
myffcm. .

As the same time. Eldndge heard some-
thin? overnead on the alumuniuns screen. It
was a crackling electrical arc. snooting be-
tween the tuouiar pieces. The blue spark was
Mashing in time with Emmons’ light.

The mystery was over.

" ve %ot radiation? We've got to gel the
heil out of here." Eldridge said.

Jessop. cn this joo less than a year,
hesitated.

"Jjnn. we've got to get nut uf here non*"
Eldridge foiil him. o

The tracker had turned mio in enormous
microwave oven.. . .

No one panicked. While the six men
:iimoed doxgr}1r Eldridge asked Jessop the
time. It was 9. 7 i .

_ The electricians. shielded from the radia-
tion oy distance and the ooitom of the tracker
::tr)een. wondered what the commotion was
about.

As the men left the radome with cnanges in
+heir minas and bodies they don t understand
to this day. it brougnt an end to the most
terious reported radiation accident at the
2aiiis::c Missile Early Warning System base
at Clear. .

But the way it began, and the subsequent
response of the Air Force and the internation-
al r<teu;iur.e i Telegraph On iuosidiary tliat
operates the site, have raised serious’ ques-
tions toout safety and operations at Clear, a
cornerstone in the strategic defense of North
America. i

_ Documents suomilted to government agen-
cies in connection with the microwave overex-
posure. reports prepared -bﬁ/ ITT and .he Air
Ferre, md interviews with Clear employees
and others close ip ilie investigation snow:

 An ingenious and foolproof radar shutoff
system that could have prevented the accident
was routinely bypassed as a matter of compa-
ny policy. .

« Momtonne panels and automatic controls
don't match :he actual layout of transmittin
eouipment because of an equipment switc
maoe oetore the uase was opened in 1362 The
fault, wnich was never corrected, contributed
to the accident. .

*Men wno were net fully trained were
working alone on key control panels, while
one critical work station was unmanned at the
time of the accident. . )

« A simulation_of the accident by the Air
Force to determine the workers* ~exposure
leveis was conducted with a broken detection
meter. A second working meter was used
incorrectly.

« Despite repeated requests by the Alaska
Department of Labor to the U.S. Occupational
Safety and Health Administration for help in
conducting a second, independent exposure
simulation, the federal government has' failed
to respond. Last Novemoer. an OSHA radia-
tion specialist in Salt Lake City was told to
pack ms bags for a flight to Alaska, but the
trio was called off by the regional OSHA
administrator in Seattle.

The men. wno continue to suffer from the
overexoosure and whose conditions may dete-
riorate with time, say they nave been freated
callously by officials who appear to be more
eager to minimize the accident than to provide
them with proper medical care. They are
especially concerned aoout 'heir eyes bécause
cataracts nave been linked to “microwave
exoosure. . .

Of the six. only Eldridge has_seen independ-
ent doctors wno are experts in the field of
microwave overexposure, and he was fired hy
«he iTT subsidiary, Felec Services Inc.. while
undergoing consultations on the East Coast.
He said he was torced to remain away from
his ;00 ionger than he expected because 'he
Air Force “wouldn't provide his medical

it was nor until ne asxen oen. leo

Stevem. RAlaska, for assistance that the
recorns were finally sent to his doctors In New
York and Massachusetts, he taid.

When Dr. Don Juslcsen read about the
Clear accident in Microwave Newv. a trace
publication specializing In (he kind of radia-
tion emitted by radio transmitters and electri-
cal devices, he noticed some striking parallels
to his ocservations of laooratory mice 3nd
rats.

For the same reason that_microwave ovens
cook so rapidly —the radiation penetrates the
food, warming it inside at the tame time the
surface is heated — microwaves from any
source can be narmful to living organisms.

Vie great danﬁer in exposure to high levels
of radjation is that there is no way to know
what is happening, said Justescn, dircclor of
the Veterans Administration Behavioral Ra-
diology Laooratorics m Kansas City. .

The human body is designed to recognize
heat that gees from "the outside in" because
the nerve sensors that recognize neat are near
the skin's surface, Justescn said. Intense
microwave radiation, e?emally at the (23
meganert: frequency 'iscd_ by the Clear track-
er. penetrates deep’into tissue. Justesen said.
Ceiis argin to die at temperatures several
de%rees ower than heat that triggers pain, he
said.

‘When microwaves are beamed at rats or
mice —v.imals that surpass most species m
their ability to escape noxious situations —
"theP/ seem to get confused.” Justesen said in
a telepnone interview. "They dont attribute
the warming to external forces."

While it’s difficult to translate effects from
rots ta man, one thing is cicar. he said. "You
couid icsoro quile a doiloo of energy and
even feei thermally discomforted ana not
know where it's coming from. ’

Whatever happened to the men at Clear.
Justesen raid, It would have been importanf
for them to see a J3n¥5|c_|an al cnce. especially
if they comolained of being warm or overneat-
ed. "The danger, as | see it. is delay." he said.

Four noun passed before the men saw even
 nurse. Justesm was told.

"Oh. lord." he said.

ning over radiation badges worn by Eldridge
and Jessop. The film badges were the kind
used by people wno worx around sources of
ionizing radiation — such as X-rays, or the
radiation that emanates from uranium and
plutonium. .
Eidndc* and welder John Jessop said that
Tom Miller, Felec chief of safety and security
at Clear, assured them the badges would also
tdetect radio frequency radiation, which in-
‘eludes microwaves n "he men challenged
that assertion. Miller became idamani.
"There’s 230 experts on this base. | guess,
but Pm telling you this is a dual-purpose
badge, that it detects radio_ frequency and
lonizing radiation. * Miller said, according :0
Eldridge. . o
(Miller declined to comment for this article.
He referred all questions to Robert Laird,
industrial relations manager for Felec Serv-
.ices in Colarado Springs. Coio. Laird, who has
rrFresentcd the companK in meetings with the
Alasxa Department of Laoor. refused to com-
ment about any aspect of the radiation acci-
dent_and referred questions to ITTs public
relations department in Paramus. NJ. There.
John O'Graay, who ovenees the puolic rela-
tions department as an ITT vice president and
director of administration, also refused to
djscuss the accident. "We have no comment at
«l" O'Grady said.) )
Miller promised to send the badges to a iab
for processm% "We 11 fly them out and m 24
| hours, v/e Il know the lével of radiation." he
I'told Eldndge. .
| The men spent a restless night. They report-
ed for work the next morning. Alter iuncn.
they were taken by van to Fairbanks Memori-
al Hospital. 30 miies away. .
While the doctors there acknowledged their
lack of experience in microwave radiation,
they diagnosed the men as suffering nothing

. more than a "mild sunaum." accoraing to he

workers. The symptoms the men were com-
plaining aoout ~ restlessness, dizziness, 0iso-
nentation. hcadacnes and pain through their
badies —could oe attributed to stress, they

While at the hospital. Jessoo began feeling
woohly and sick to the stomacn. He was

] hospitalized about a week."Eldridge checked

When the wo:, era got out of the radome.
Ron Foster, the radar tecnmcian. asxed hisa
lend man. Andrew Souders. If the radar was;
on. Souders olanched.

A Nov. 20 ITT investigation would level
most of the blame on Soudcn. wno hnd-
opened the swilcnes that allowed the radia--
tlon to enter the tracker and had pushed the
button (hat. unbeknown to him. had started
the rad;  transmitter. . .

3ut employees familiar with the site sav
the accident occurred because of a compound-
ing senes of errors, Souders' actions wouldn't
have put the men in jeopardy if other precau-
tions had been followed, they said.

While Foster was talking with Souders.;
welder Richard Eldndge was calling his boss.:
Vem Finch. o )

"We just had a radiation accident,” Eld-
ndge told_him.

n Finch arrived, the two welders wer-
en't showmg any signs _of senous medical
problems other than eehn% warm and a hit
out of sorts. He told them fo go back up and
finish the job. They balked. i

"What guarcntées do you have that this
.won t happen again?" Eldridge asxed.

"You've got my word." Finch said.

That’s not ] enough." said Eldndge.

Foster and Forsiln; were alto told to return
towork. o .

"They didnt treat it like an accident.”
Foster said later. .

. The workers finally agreed to go back and
pick uo their tools and :e-ooll the parts *hat
would.aiiow the tracker to operate normally.

At 030 that evening, they were taken to'the
base nurse, another” Fclec employe**. Their
temperatures were still elevated.” She mea-
sured their other vital signs. .

Kep%Icr had large red areas on his unpcr
torso.” Eldndge’s wnsi was aumed where it
rjobed a metal snap from his denim work
shirt. He said later that the nurse failed lo
note that in ner report. .

A:r Force officials promised the men that
they would pet expert care from the aerospace
medicine center at 3rooks Air Force Base in
San Antonio, Texas — a promise that
wouldn't be fulfilled for nearly a month.

h dispute aevetuocu .nuuiiuG.JC R

in the next day. i

Seven days after the accident, the secretary
for the Cledr site manager called Eh.idge and
Jessoo at home. The Tesults from the film
badges had finally come back. .

e men had not beer&dlated, she said.

"Why the hell did thle qive them radiation
badges™ said Samuel Koslov, former special
assistant for science to the assistant secretary
of the Navy_and now a researcher it Johns
Hopkins University in Baltimore.* "I would
suspect that was really stupid.” .

. Film badges_can t detect microwave radia-
tion. Koslov szid in a telephone interview

Though the radiation at Clear failed to
darken the film badges as X-rays wouid have.
it could have done something to the men. said
Koslov, who based nis opiriion on reports of
the exposure in Microwave News. .

"That's a very high exposure, but a fairly
short time." he said. . o

After decades of research into the biological
effects of microwaves, scientists are sharply
divided.

Some scientists say that even at_low-power
levels, radio waves at certain frequencies,
esocmaI[Y io the microwave range, can change
body ceils and chemistry in subtle ways and
also alter behavior.

Cataracts, or clouding of the eye lenses, are
one possible effect, they say. Genetic changes
and alterations in the body’s dlsease-fightm?
immunalogical system are also possible.

_Russian scientists long ago concluded that
microwaves change benavior and have set an
occupational strndard one-thousandth that of
the U.S. standard. X

The Russian research has led some Ameri-
can scientists to speculate_that the "Moscow
signal" —a low-power microwave transmis-
sion beamed at the U.S. Embassy in Moscow
for more than a decaae — was desicned ta
disruot the thoughts of *1.S. diplomats. That
beilef was not shared officially by the State
Department or the CIA.

osiov said that despite all the years of
U.S. research Into microwaves, most of it.
paid for by the Pentagon, has been misdirect-

"There uun» W be yw« * & n'r,

proving there are no effects. * he satu
compared the situation to the debate a *
@igent Ofrangi]e, ‘lie Vietnam *ar defomo’

med_for “humerous ailment) ay wt>*.1%
but which the Defense Department maintain-
was safe. .

Koslov !itd the Clear workers receive
strong enougn dose of radiauan to cause r
damage, it was critical 'hat they ee cramth'™*:
immediately to vilaoitsn medical snd psycho-
logical caselines from which future changes
could be plotted. ]

"It would appear to me that rescor.stble Air
Force management would have been con
cemed as hell lo cel at much information ::
they can and hanule it m a responsible
manner."”

1

On Eent. 22 mint lays after ‘he accident
the Air Force sent a '.earh to Clear lo simwu;-
wnat happened and determine how murr
radiation hit the men.

Heading the Air Force team was Lt. Co.
David Nuss of Elmendorf Air Force Base, ii-
was accompanied by Caot. John Clt*g >
Eieison Air Force Base in Fairbanks. .

Ron Fester, the racar tecnmcian, assistc-;
the two. ana he immediately aecame suss
cious aoout the resuits. In”conducting ‘f*
tests, Nuss used two radiation detection m'™
ten. Though coin were the same make ar,
model, their readings were substantially dif
ferent wnen placed side by side at the oase
the tracker. . .

"Like 20 percent different." Foster saic
*\exs .ater. when tre lover-reading mete*
was sent to the factor-', the company rcoortt:
the meter prooe was broken. Fester said.

The team laid the meter prooe wnere th-v
believed eacn man was working, an :he raj.::
disn just beneath '.he source of raaianon. The-
they left the dish to avoid oemg exposed an
radioed technician Ed rersurg “n me contrr
room, wno turned on the power.

*ne meter nad '.a oe exposed for a mtn.
mum of six seconds of radiation to achieve
accurate reading. Foster said, out instead g™
rrned on an five-second count. Thougn Nuss
written _repT& said nis <ey rendiriti werr
taken with lUsecond exposures, coming so.,
log entries wouid prove that the raoar ran !:
only five seconds.

internal Felec memo wntten Oct. 13 :
the company's_ radiation protection office*
Cecil_Gates, said Nuss used the meter swii*e
osition desicned lor measunng radian *
eaks from microwave ovens, not the *rs*
mous and complex radiation fields proouc.
by radar. i .

When Nuss took his readings, the rod:
emanated 300,000 watts. It produced aoout |.
million watts on Sept. 14. Foster said.

_.Nuss turned down a request for an imc'
view, directing questions :0 the Air For-
Space Command Headquarters in Coiorau
Springs, wnich is responsible for Clear.
Air Force spokeswoman at the Soace Cor*
mand said sne couldn't provide answers ado ::
the survey over the phone. A senes of vnttvi-

uestions” about the Clear accident mailed **
the Space Command Feb. 9 nad not be--
answered by r nday.

In a .netfing alter his Seﬁt. 2survey. No T
resented his” results to the workers. Th*
were toid not to worry. .

"It was a ilignt ‘exposure, like. a mm -
sunburn. You don t require any medical atte:
Hon." the men were toid. according (0 roster

.Nuss_ said the overexposure Tasted ?ii-
minutei. ranging from a low of 19 milliw.r:
per square centimeler for Eldridge to a man :
102 milliwatts for Keppier. The maximu :
exposure allowed by the Air Force is .
milliwatts, a standard that is aoout 0 -
lowered to four milliwatts, according 0 2 :
Jonn Mitchell, who directs the Air rorc®
raaianon research lab at Brooks.

Dunng the Sept. 22 meeting, Foster :r.
some rough calculations and concluded ttu
the exposure was cioser to :Q0 times th
standard.

The next Monday, there was a ennferenc-
call to Brooks. The doctors there would see
six men far intensive “fllcnt th5|caIs." bu
not for two weeks. Keppier. Eldndge. Eai
mons and Forsling agreed to go. JesSop an
Foster would nof, They were getting tc
susoicious of the Air Force. .

Foster nd Jessop finally visited Broox
last month aul they nave yét to receive the:

0,., 4, ]« *No,sr
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Workers who suffered radiation at Clear look for answers and someone they can trust

[ cnn* Kr+'l vomP«'j>A.1Q |
mrdirat munii, lit*; Fyee
Wd tin* tnie IrgV.

would hsve lo rrview “hr It-
pottt fust.

"Iliry said Itirjr mailed
them yrMrniny," l'inter tniil
Fildxy "llrcy've brm mailing .
Ifirin ‘vr irfdy fur two wi dts
now Ac nrr»l to gel llirse
rremds  wr rail gvt suited
on sum* trrainnyjll.

Jrlrc 1’(1‘]]]l_tvd ils investl-
m»i'M itdn thr in h*nt, wliiih
it lubniittH lo the Air Kmc*
onNov :r

fn*.t"r made an inilriwmhnt
Invest!cation tin fruiCludrd
tint tlie company left *it ini-
potUnt uilcrmation ibrnt H#
cause »f Ilip aiThirrd lip gave
Ins own irpnri. which he” In*
Lilly pirjitrt-d _for the Air
1-nT lir.ppctftr Gei'enl. to (lie
Al rfci |)-[taitiin-til of Labor.

At ihe heart of the siifcly
mien*_for llie Grar In*her
ad.sf ii 3 lerira nf hey inter-
I'viii. if the system ws us*g
as it was desitnrd, it woul
hive piramled the accident,
ftairr said.

_Instrr _and Congressional

ad™ ‘tMUinin Shairow. Him Is

investigating the tTlenr arci-

i*it fur Alaska Jirp. Don

ihong. said uud«|oate run*

*pdivom _staffing rowliibuied i
lo llie iccidrnt.

"Ilirrei ihi| adequate man-
nine wlirn the government n j
ruing inr It.”
"In tell “lie truth aboul the

accident Is In trll the Imih [

a*it a lol ol money not ac- j
co'oi'ed lor.”

One ITr sub'ili.ity nr s
Hher has operated mid main- ¢
tamed ‘lie ballistic* Missile :
Early Warning System fur 12
- the past 2 yean Under Its i
current contract.  1TTs_Frlec
tyondiary Is paid SA7.753IHO i
to operate and maintain_the ;
ity hendquartns at Colo*
ratio Sunnes and UVEWS sin-
mm it Clear. Greenland and
coeland.

Ihe Alarka Depanmenl of
Luior cilrd Frire Inr lwo “«*
»2is” orrupal tonal safely vio-
.itmns on Urr 73 and lineal*
e=*H o fine it 2H0_

Joiprosm and tir* lalt*« dr-
esrtinenl and FHfr have
e-oped a Ini'iHve se'.tlemenl
ii the rase. Under the actee-
o.eni, which Is mu n*t in
ertlinf, Felcc will he iIInwe*#

: Far_ a rrdniTi) pcnallr o
*r*| without adnnllinc winnf,*

sm Jmr.msen «aid he is

hsfird with the rcuiiMunir s
eeloin »navoid n rr*pal uf the
- ciurul. Foster Jt not

Five months after toe -a.
.if acridnil. fd hnisoi-e. 14
eon Jei-rp. 42 Ifon loMrr,
* g$»J Jlichard Fldridr.o, tU

v tome nl thrir hidiai ninp*
nil —_ﬂsgml IIr_nn t_memo 4

vei igmtion
|§'|>1m ks — have

«c»hl, Udl llery have not
ne sway.

Imler said Hlit **nifthn*i
e loirs mwiti| uf,,Inf aims,
hnon nail '* |-pﬂ>c like a

K-m.” While on the juo
se.*nestiay. Ins lees Dochled
eneath hill) lie was sent

Umila_ Jess™** foluii “ If*.
eam iheir family li(« has tuf<

X

"It hunt_wairhint wiiai's
«*C on with my huttiand,”
e *rd in Faiibanks ircrnlly
*ne wnitme for her hutuand
euniuietr an eye mamma*
n "t “ee the ngns and
erptomt. and the p.itn " _

Jnuip used to be an m-
Itemely xtlvr mxn, ihe Stidi
|rnr» illy working un* wehlInf
gfejrclKln till A«n |loi|f'un
jiunJaj #vdinl iy
day Sunday ailli 'lie lour cIn'/
dien itill "o Imtiir. flow Iy
spends nil day Saturday slri'p-
Inc x+J only alter tyinf in bed
through ftumt.iv_nitnnine
he find the rioiqy to Spend
with his roorM* n’

"All ol a sudden, we dun |
do agvihine ammore | have
to tell the Kids, ‘paddv Omit
Ircl well." 1tt rrally hard on
thrm brrause they r.ui t see tk
It's hard (o eiplaiu lhnf smne*
one can be hurt without snow*
Inc uulsidr !)iiijdoms. 111 not
like the nie.itlrs or rhickm
pes. nr s**llie a Mnd aid.”

Bt P uf lint. Mrs JO6™»
said, the has ha* In n**e wntli
anuii) inous trh idmne thic ilt

Abuut a nirnlh aeo, snnie*
ooe called and at*rd. “Could

f

I\ £

Foster «anl. t

.."Sips?i
N |**_('.;§£

Ron Foalar gad an *y* tail.

you five me the piire uf a
coffin lur a_sevru-year old
glr** .She rmildn t fitvirr out
wiinl the calMr was_hiking
alKiut and liuug Ui. Pip next
mr.ld. lhe samé pcrsnn called,
this ume asking. “Cuuhl juu
Fur me the prirr of a rotlin
or aiiine ycar c'd buy’”

Hi"*" wore the &*= and
sr.srt uf two nl hvr ifuldn*n
Mrs Ir*tcp taid *h» wrnl lo
lhe fH and aintrd her rhil*
dimi irarhets and « Ihr tins
driver She didn't trll her hus*
band at fnsl. He had enough
ail his nimd. she said.

Neither William Emmons
nor Carl Keppier. Ihe two
techmral specialists from Sac-
minrnto. could oe reached for
comment.

Fnrsling has alio Inh suf-
lermg pain, faint *:|ir|s and
numunest to his led side. Hoili
Fester and Jeirup said that in
addition lo hrailarlics. Iliry
have tmuhle «smc harkhgni-
cd ooicrii like tricvismn.

Forsling, wno never wore
lassrs béfore, has brrn told
e needs blhrali. Foster said
his e?/e Utricir has iren a ru(®
luie Inside Ids vyrball.

Jessnp nas ‘qune thrnueh
two eyeglass iire*srrititlons
sin*r (le’'emdrnt On f-rb. 14
while ‘undcrriiiog a_fullow up
eB/e exsmmaluiu“in Fmrhnnks.

r Alfred Dellamus said. "It
looks like something is start-
e L
make a ttefii'de e e 5,
itamus lhhiight the change he
was seeing In Jcssoos il
e>e might be the icart ol m
cataract.

roster said that he. Jcssrp
ond Korsling have been press-

iiwnding nil/

M

ing Felnr_and li* Kmang'
FFlp G gl TR,

tune idAv.rr.vi vl
lie in thrir injuries. o
H t the wnmrrs gol aimtlicr
sclinrk. In « Icttrr dated fvh.
| Lie insuranrr ccmpaur said
Iliat a_rerninmrndrd sju*cinllsl,
Ui Charles llrcner " 0
hlamidu Uliiverxilv. “Vimosej
not_In Imtsmiip involved in this(
juiticul.ar rave due In llie po-L.l
tilical luture ol Ihe claim.”

_br lleibnt I'mack, a_uhys*.I
irijii win* led I'ropTI l'aiuluia.,
« srrrrt_govemment sludy In

lhe lilfris"and llibs into” lltr

rfIftit of Ihe Mnvow S(i)(};nal.l
il’wnplayr.| Ihe severi the,
Clear ai-cidrnt in a telephone
IL?I[Jva" at Ins office in I'alml

c.uf.. FU. ,

"Ihr amount of damar.C one*
can e\[*vt in_(lds particular;
situation it niinimum, If any*
at all,”* hr said.

g}hn* are not so ture.

Dr. finnt*Ano* llannson. a

clinical and laboratcry re*
scarrher pc (lie unlversnY In
Golchorg, Sweden and a Tead-
ing esocrt in microwave ra*ha- j
linn, said In a trlrphon* inter-
view that Il would be hard lo
assies ihe damage In lhe men
bocnise so little Is cnown
aoout mirrnwave etposure.
Amdmts li*te the one at Clear
"are only rarely known,"
Ilannson said.
_ Hut research Is slowl) catch-
ing up. llannson said. Tecluil-
cnl improvements in equip-
ment and methods have ena-
bled researchers lo detect min-
ute rhonr.es in liody chemistry
caused by microwaves —
changes that could have signify
Scant impact on a person as
time goes on.

llannsnn is now doing clini-
cal studies for the Swedisn
armed forces on workers wno
hnvo been etposed to radar,

but he wouldn't reveal his
preliminary (hldln%s.
*eHits Is"hoi stulf," ht said.

_Swrdhh doctors _are con-
vinced ol one thing* in (he case
of a microwave overexposure,
jiollents should be treated “In
the range of a day or so”
Hnnnnon said.

11 lhe mm lit Clear develop
cataracts, they can be treaird
surgically, said Dr. Milton Zar-
el. “ait npiitiuilmningisl  from
Scarsdalp, N V. who Identi-
fied a "inirrownve” caloracl
when conducting research for
the Air Forte

Out the cum Is never com-

‘llie eye Is rrally a disabled
eye Imm that point on._You
cant locus inymore," Zaret
said.

ilccause addilhunl espoMiie
could rnuve cumulative and
Irreversible damage to ilm
workers al Clenr, Zarrt sanl.
llirv nught be wise to avoid
microwave radiation sources,
wildhrr at Clear nr from leak-
ing microwave ovens, comput-
er Mil®o di./day 'ennm.als or
even citlirn’s band radios.

rare! examined nirlmrd
Eldridge In December and
found swelling of (he eye lens.
He said It was loo early to
predict whetner Eldridge
would deveiup catarnctv

llie delays that lhe Clear
workers went, through before
r*velvir® Ir**imrnt_mny have
had nuire than medical 1lkiis,
Zwet said.

"Part nf the problem wlih
these fellows now Is that
lhcy'ie »o0 suspicious that tliry
wouldn't frrl” n eood doctor-
patient relatioiiship with any
of th« piiysirinni_being put
forward by the military ‘estab-
lishment or some of the (mili-
tary) sponsored research scien-
tists." Zaret said.

[

The Clear case hat caught
the Interest of Alaska's con-
% iuiial_delegation. On Jan.

Hep. Den Young call for a
full-scale Investigation of safe-
ty procedures «t Clear In a
Idler he sent to Verne Orr. the
Air Force secretary.

Young said the Air Force
nnd Felec "did not cooperate
In good faith with the affected
employees in evaluating and
treating any Injuries or physl-
ral damage that may hnv«
Incurred.”” .

Young's aide. William Shnr-
row *A& unhappy with the
public responses of both rHoc
and the Air Force. "One refers
public questions to (he other,
and the oilier reluses lo an-
swer. It almost imscks of col-
lusion."”

K. Cormier, s spokcswomnn
for Ihe Air Force Space Com-
mmand In Colorado .Springs,
Colo., said Friday the Air
Force lias not yet rcni»onoed lo
Young s demands. While a con-
tract “compliance team Irom
the, Air Force Is r-cnedulrt) to
arrive nt Clear today, she said,
,(he visit U a routine annual
inspection, not nn investiga*
lion of Iheaccidrnt.

Sens. Ted Stevens and
Frank Murkcwskl of Alaska
have Aiked the Air Farm m
keep them, liiformed of official

Milan* In iP«fmm .
"In_Urcrtnhrr, $rn Slevrni
and Sen. Muikowskl both
write lhe Air hjrcr and asked
that the victims yd on|Mr
nrcdirul atlention,” said an
aide to Slevem. "Wt gd a
lett-r back that wav nut satis-
factory to either nlhtc "

Young has aha railed for a
Independent evaluation _io
measure Imw much radi.iliun
the workers were exposed lo.
lie Is not alone

According to stale docu-
ments, the Alaska Department
ol I*nnr. rrnuevtrd the US.
Occupational ~Safety .md
Health Administration office
In Seattle lo provide osslvieure
in s new wuivey three times
since Nov. I. Hie rciluesl was
repiMicd to Jim f«ake. CSI1A
leeirmal uJoimistratur In Seat-
tle. when lie visiinl Juneau
Iliursday on other mutters.

llsy Jurgrmen, chief Indus-

trial "hrr.'cmst for (he slate
laior dili.irsmciit, said slate
Invitlgnion lack Ihe equip-
meot and  experience for a
survey. Thou%h OSHA Is
usurlly “more_than conducive
lo provide ossisinnce." Jorgen-
sen :aid. In tins case the an-
swer from Lane has so far
been negative.

In an internal memo to
Lak», Robert Curtis, senior
Industrial  hyglcnisl ~ for
OSHA's special _health re-
sponse team In Sail Lane City,
suggested Jan. 12that a second
sutv*y be done lo allicvlate
the douots exptessed hy the
workers. The memo was ob-
tained under the Freedom of
inlormitiun Act. )

in Ins memo. Curtis report-

IMIIPX_ P < MIII*I QA M
Air Finer is rompcirnt 2Inn
die it. It wouldn't have made
dkllrmtce what kind «f c/rt
tuic Itlrc workers) had bream
the medical evaluation lha
was Jnne would lake cate *
aov_ttluntlon | dim| knnu
uh.it *p would buy »v em -
bark in and doing a re me*
suifmenl.”

Uut Foster <aul t-ike
wrong “It happens cvcno™
is sick from this, and tins
gi'itig lo_he with os for tir* res
uf nur lives. Every line of 0o
d'vtors is lelling ‘us an accur
ate survey ii important.”

N

John Jessop, the weldrr. no
licH suinrthmg very sfmiig
wtiile working” In an unurr
%round_ UII|II&/ cnaidor lira-
the giant_ detrrtion rada.
dishes at Clear, The diuovcr
has lorn nrrvoui.

"Kin no exprrl, but | minu
what I've &-R." Jesvp snu
"I’ve spcii ;ume vciy ur-luir
log. grossly adormed liatl-
cutters, snrew-s and reo
backed voles. I've seen llirtr
with criiuked tails. _rrooA-'
legs, humps nn iheir oacr.
detunnities in iheir nends. an.
some without even anv eye,
They run around out heré
bji k uf Ihe screens "

Jessoo said _lie talked aocu:
lhr rodents in the mrftmgt*
will* Air Force personnel itr
lowing the acridenl. A uklp:
from EiHson Air Force
st-nred ioleresird al Ihe lino*
but so far no one nas gone i.
Clear to capture them.

After vfiiif Wit nurro
wave radialion may have dun-
lo ihe nitre »nd feuhne wnai i.

ed lliakjCnlj_linger GrapainjH « already nas done in him i

Ur>ie.s” Air _Fnrre Unse had
inui the official Air Force posi-
tion Is to "JIxnjrae.e addtllcn-
al measurements " Cortls said
he was loid by Dr. John Milrn-
ell. also of ilfous. (hut the
prnhiems of the Clear workers
could be_atliiuuii-d to “age
sad smoking hsoils.”
_in_an Interview. Curtis said
his OSIIA suprr/isors in No-
ve-nhrr asked Jm lo pti-ji..ie
(o fly to Alaska to “mi<iut a
sccund survey at Ch-nr .‘tut
Like. «ho 'has_ jonsiiliction
over OSIIA artivict in Alaska,
calh-d "and twiw os not tu
come . . .

Like said In an interview
that he "was slid struggling'
over whether in orJer a new
survey.

"Ilrll. 1 dmi't know myseif
what I'm going »0 do,” Lshc
said. "Uascd on the Air Force
expertise in this area, weve

sop .is wondering wjiat tu
futuic holds.
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Radiation accident report reveals Gefinite.

(VA =TI

Mushingion —\ federal im>s-
tigm-in nl i September 1K1 radi-
ation accident al Clear Air Force
Paw ha* turned up “definite
prt-bl-ons." bul details wnn'i In;
made public until June, said
Alaska R-p tmi Ynumt.

Youne “as brirCftl imtiy nn
Office imi’flicalinn ol lbe mci-
ileni in which six wmkers were
expo”d in dani‘orti'is le".rls nl
r.nbjiien ai llie base south u(
raiib.inks

Young el-ibni-1 in relvi-i- «*m
la Is nl ‘he lirielinc because be
snil ihe investigation is iinlm-
isin'd.

"l am Impressed wub ihe
findings nl the investigation
which indicate ihal iheie are del-
inilely problems al the Clear la-
cilily. but I'm not gome It> re-
lease any snecilic (hidings so as
to mil prejudire (unher invesil-
pamrv work." Young said in a
prepared statement.

"li is apparent that an invpsil-
potion by an outside, neutral
inlc was necessary In order to

set llie recu’l straight sotbnl hi-
lure o|wraiilin* al the Clear Ited-
ils will In..imiilu ted in the man-
ner riilisisii-tri .cult protecting
die beabb .in-l «aleiy ol ihe wnrk-
ers." lie added

Chuck Dasis. Young's press
aide, said adrab i.iAO report "sill
be releas.nl in June for corn-
inenls by ili-ise involved In llie in-
Cl-lenl and a (Inal report pmha-
My will e released in Septem-
ber.

Federal agencies will n-.ersee
llie Clear -ii-rai:ons lor Id
mnnlbf following (lie release nl

the final r--|virt, Davis said.

Ilie puibleni nticnialrd when
workers were repairing a large
radar dish nt the Missile F.ariy
Warning System site that was a|>
parenilv turned on.

An Invrsnpaiion by llie led-
eial Occupannnal Safely and
Health Administration lasi No-
vember found that Ihe workers
mav line l-eeit subjected lo radi-
ation levels up in .15 limes lliose
considered acceptable by die
federal cnvernuient.

A separate Air Force Investi-
gation found dial die radiation

was similar in a minor sunburn.

S-weiai of ihe winkers be-
came ill after die acsidiiu and
have complained ol continuing
medical pr-hinns.

Tin* cnmracinr on the |ib was
Felec Services. Inc. a wholly-
owned subsidiary ol Interna-
tional Telephone and Te'ecraph

I fT was dte-J by die Alaska
Department ol Lalwr Mr viola-
tions nf state safety laws. lhe
company, seeking lo avoid a
stair .safety hearing lad fall,
agreed to pay a Slid line and
changed Its raikir -Jish repair

et 7
eonsfifis
proceifiirrs.

Young, who has "i'lvrr.t 117

Air Force iteaun-n mol die im:i.
rl'-nl. liaj pushcif lor ai'k|>;nil('nl
ime-aieannns

lie was hi-ef»d ir :ay by diree
members ol die (j*\ ;'s Washing-
I"n stall and mie Nrr-.er inu-sii-
palnr.

lhe r:a0 invesil :all-il IS In-
(using nn whether d i cnink'V”us
received proper nr Jirai lto.it-
meiil billowing doit exposure
and whether die Ai Force and
Felec tried pri'perl; bulb b-Ime
and alter die me’deni.



«va preliminary linning* re- .

jed til* past week.

The pollution was serious
jnougb to force closure or other
steps to purify water in 100 of

< {S€ wells, said Dr. Xea Slier.
director of the state Department
tatHealth Services.

f Six contaminated w«Us are
still operating — all ia Sootharn
California — because do other
supplies are available, the state
reported. But customers have
been warned of the health rirja
and most are r,resumed to be
"drinking bottled 'water.

Another 315 of the ££&3 wells
tested showed levels of contami-
nation that were severe enough
to warrant further monitoring,
Hat not closure, according to the
findings. -

XLlter said that the results art
s'cause for concern, "but | don't
think they are alarming.”

In some respects, be added,
the findings “are reassuring"
since the samples came from
areas where state Inspectors ex-
pected to find the worst cootam-
es*tion.

At least 25 percent of the

an. ot we know It's not' the

- picture," he said. “It's
crﬂwfﬁ:that we need to move
.quickly to analyze wells In the
hundreds In surrounding areas
Tfhaihave not yet been lasted.”

Coonelly, a Sacramento Dem -
ocrat, authored the bill that or-
" dered the study. In recent
mouths be has been chafing at
delays In completing It

The study waa to be finished
last July, but the preliminary re-
port contained only about 30
percent of the results.

Kixer said the report will be
finished It January. He blamed
computer problem!for thedelay
and noted that no state has ever
undertaken soch a large sample
hefore.

The reportalsoconcluded that
the “workload was onerous. In
spite of all the planning that had
been done beforehand to stream-
line the process."

Many of the testresults still to
be evaluated come from the Los
*Angeles area and the San Gabriel
Valley, In particular, Xizer said.

Los Angeles County led the list
with 69 wells showing worrisome

mveils were tested in 753 water

levels of pollution.

More Sick Workers, Less OSHA v

What accounts foirthe big increase in job-re-
tted injuries and illnesses recently reported by-the
-abor Department? The Reagan Administration's
ostility to health and safety regulation, says the
\.F.L.-C.1.0. Increased business activity and em-
Hoymcnt, says an analyst for the Congressional Of-
Ice of Technology Assessment. Die answer almost
urely is both, but while the latter is inescapable,
he former is inexcusable.

When morepeople areworking, obviously more
re risking job-related health problems. Public
emulation can help, but the Administration wants
cither to regulate nor help.

The regulator.is supposed to be the Occupa-
ional Safety and Health Administration. Created in
771 to reduce job illnesses and injuries, 0SHA has
ever fceen a regulatory paragon. Under this Ad-
linistraflon, however,it has become less a thornin

side of business, as the President charges, than
cipher. Unless it can be energized and given clear
fraction, it won't much matter why the worker
ealth figures are getting worse.

The 12 percent increase in health problems in
3J4 wa3 the firstin four years and the biggest since
covernmentstarted collecting these data. Over all,
orkplace injuries and illnesses rose to 5.4 million
i 1984 from 4.9 million in 1983, and theyworkdays
:us lest rose to 3.7 per 100 workers, from 3.4.

Increased business activity undoubtedly was a
3T the -"Qiicics oi the .e=.cmimtrcmuon also
layed a role. From the beginning, its hostility to-
ard OSHA has been undisguised. It has tned in a
ariety of waystocnpple the agency, in the interest
:“getting Government off the back of business.”

That is especially unfortunate because, during the
Carter Administration, 0SHA seemed for the first
time to have found its bearings. |

Ideally, the agency should focus on occupa-
tional health— protecting workers from hazardous
substances and conditions that require investigation
toidentify and regulate. This iswhere the resources
and expertise ofa Government agency areof great-
est help. Workplace safety, though a legitimate
Government concern, may be more easily ad-
dressed oon-guvemmentally, through ua”~i-man-
ageme-t agreements, for instance, and insurance
requirements.

Under Eula Bingham in the Carter Administra-
tion, 0OSHA was finally moving in this direction.
That momentum was destroyed, however, by
Thorne Auchter and Robert Rowland, the two men
who have headed 0SHA under President Reagan.
Through exuberant budget-cutting they stripped the
agency of technical and scientific expertise. With
piddling fines they let employers know that 0SHA
had no teeth.

The agency has not even had a chief since Mr.
Row land's resignation last July. After a search,
during which several prospects reportedly said no.
Labor Secretary Bill Brock has submitted thename
of a candidate to the White House.

No matter how capable, a new O0SHA chief can
be no more effective than the Administration al-
lows. The Office of Management and Budget re-
cently delayed a regulatory change on cntwn dncT
that liaii wun the agreement of organized bor, the
textile industry, 0SHA and Mr. Brock; that 0.M .B.
decision gives no reason for hope. The Administra-
tion seems in the gnp of zealots who want not to see
OSHA improved, but eliminated.
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Gecuoationaf Safety A Health Administration :
U.S. Department of Labor
Egldeéa%t?euéltdlﬁg Azg\s Courthouse
Alaska

ncnorage. Alaska 99513
Teleonone: (907) 271-5152

s .
Re”yi0 the Attention of: Corm. —M\A

Cqutv 2—<L. ,

November 7, 1986 $.Asst] P
o . . 7/
Adm. Asst. Vv
. Aud. /

hoard Arab . Or

Deputy Director 1%ﬂ

State of Alaska Department of Labor hrea

Division of Labor standards arid Safety «

HIT West Eighth Street, Pccn 304 o«

Juneau, Alaska 99802

Dear Mr. Arab:

Enclosed is a copy of the State of Alaska®s Annual Evaluation Report
covering the period October 1, 1985 through September 30, 1986.

A resting W ill be held at the Anchorage CCSH offices at 10:00 a.m. cn
November 13, 1986. If you should have any questions, please do net

hesitate to call re.

Sincerely,

""Leonardo P. Limtiaco
Area Director

Enclosure



INTRODUCT ION

This 1is an evaluation report of~"fce Alaska Division of Occupational Safety
and Health (COSH) operations under Section 18(f) of the Occupational Safety,
and Health Act (OSH Act). Alaska"s State plan was approved July 3, 1973,
and the developmental period, as required by Section 18(e) of the OSH Act,
ended October 1, 1976. The plan"s enabling legislation, the Alaska
Occupational Safsty and Health Act, was passed by the Alaska Legislature
and signed by the Governor, effective Juiy 24, 1973.

The Alaska statutes provide a system of law 3nd procedures similar to those *
established under the OSH Actr and. DOSH is responsible far enforcing
compliance with the standards and regulations adopted under the Alaska
law.

The State of Alaska received cartification for ccmDiatir.g all developmental
steps as specified in the plan. The certification was published in the
Federal Register and became effective Septemoer 13, 1977.

The State received 18(e) determination after the program met the criteria
established by the Assistant Secretary, and was determined as effective
as the Federal program. The determination was publis.ned in the Federal
Register and became effective September 26, 1984.

In accordance with the 18(e) determination in Alaska, Federal enforcement
in the. State of Alaska is limited to those areas identified as exclusive
Federal jurisdiction and to both offshore and onshore enforcement re-
sons ibiiity under .maritime, except work sites employing State and local
government employees. Federal enforcement is also exercised on Annette
Island and the Cenaii National Park.

The State had an unsettling year; during the last seven months of the
evaluation period the State had to move their offices twice. The original
office building was closed in February after several employees in other
agencies became ill, apparently from the environment in the building. The
enforcement section was moved to the National Guard Armory along with
several other agencies, while the consultation statT was located in office
space in another building. The armory space was limited, so much of the
division®s equipment was put in storage or left in the original building,
including the Altos microcomputer. Enforcement personnel began working out
of their homes unaar a system which required them to report to the armory
one day a week and to call in for assignments other days. Citations were
prepared on word processing equipment used prior to the installation of the
Altos system ana files were identified as to whether the forms r.aa been data
entered. The second rove was in May to the temporary office space the State
is occupying at the current time. This space 1is large encugn for both
enforcement ana consultation, anc has telephone service for the Altos. The
State was aoic to enter and verify the accuracy of the February through



August data in time for the SPAM report used for the enforcement sections of
this report. 4

Two CASPA"s were received during the evaluation period, hoth of which
concerned the State®"s response to complaints. Meither CASPA. was found to
be valid.

The evaluation 1is based on the State of Alaska 3 performance from
October 1, 1985 througn September 30. 1986. Sections A. 3, C, 0, G, and 1
use data collected through on-site monitoring activities fcr the entire
evaluation period. Sections 3, F, and H are based on SPAM report data
through August 30, 1986. Information for Section J was obtained from a
variety of sources, including OMDS reports, on-site moitoring, and grant
applications. Section K data was provided by the Bureau of Labor Statistics.
All measures are evaluated. The format of the report describes a measure,
lists the numerical limits or ranges of State performance that, if met, will
generally result in no further review of State performance (the Further
Review Level, or FPL) the appropriate performance data, and analysis of the
data. Each section concludes with a summary.



SUMMARY

Alaska COSH ™ timely response to Federally initiated standards has improved.
The related performance measures -were within acceptable limits as were the
performance measures relating to the State"s variance program.

The public sector consultation program met the goals and objectives for
public sector consultation. COSH, while devoting only 1.25 man-years of
effort to the program, has successfully provided prompt and accurate
identification of workplace hazards in the public sector. Consultative
staff have also given public sector employers reliable, timely, and cost-
effective recommendations for :controlling workplace hazards. The
consultative staff continually works with puoiic sector employers to ensure
timely correction of serious hazards and imminent danger situations. They
have also been adept in encouraging emoioyers to estaolisn effective safety
and health programs as veil as providing the training and technical
assistance necessary for this program development.

The project continues to have the managerial and administrative support
necessary. There has been an excessive lag time from the closing conference
until the report is mailed to the empioyer. However, examination of the
facts contributing to this outlier seem to indicate that wunusual ana
non-recurring circumstances, such as having the program move twice 1in one
year, has had a negative effect. Although this element is considered an
outlier, tighter administrative control by the program manager plus the fact
that the program is not scheduled to move, should reduce this element
to non-outlier status. Tighter administrative control would include a
weekly review of closing conference dates and when these reports were due
to the employers. Regional TcCFAP staff will make periodic checks to ensure
a reduction in the time it take for an employer to get his written report.

RECOMMENDATION

Ensure, through appropriate administrative control, that all reports going
to the employer are mailed within 15 calendar days* from the date of the

closing conference. For those cases that have to rely on sampis analysis,
compute this time Lag from the time the Last samples are received from the
laboratory. ¢The 15 calendar day figure represents a program average.

The public sector enforcement program is administered equally with the
private sector enforcement program. The State directed 5.3 percent of their
inspection resources into the public sector. principally by responding
to complaints and referrals. The type? of violations cited in the puoiic
sector mirrored the private sector.

The State schedules programmed inspections in approximately the same
proportion as the Federal sector. The health section"s percentage



programmed 1inspections 1is higher, however, due to the Lower percentage of
referrals inspected. The health section®s lower not-in-ccmpliance rate fcr
programmed inspections is attributable to scheduling several inspections
into SIC groups where no violations"*were found. A recommendation has been
made to monitor the resuits of inspections by SIC group.

The State once again inspected a higher percentage of comDlair.ts than the
Federal sector. All complaints were responded to properly. Complaints were
responded to in a timely manner.

A study 1is currently under way to determine why so few referrals between
safety and health are shewn in the SPAM report. Mo analysis of the
obviously-incorrect data has been made.

The State encountered two denials of entry for which warrants were promptly
secured and reentry occurred immediately.

The State generally follows correct inspection procedures. The
circumstances creating the outlier for employee participation occurred
early in the evaluation period. The measure is not currently a six-month
outlier.

The State experienced outliers for the average number of violations cited
in programmed safety inspections with citations and the ®Percent of health
violations cited serious. Steps have been implemented to correct the safety
outlier, however, no specific cause for the health deviation has been
found.

The State assigns reasonable abatement periods and conducts foilowup
inspections when warranted.

The State Department of Labor and the Alaska Review uoard continue to adhere
to approved procedures for the handling of contested cases. Cases appealed
constitutes a 5 percent contest rate for the period. This rata is over one
percent Lass than Last period and continues to show Alaska®"s emphasis for
"handling-settiaments in the field. COSH performance in the area of informal
and formai review continues to reflect a good rate for sustaining contested
violations. The rate fcr affirming a serious violation was approximately
percent as compared to almost 31 percent last period. The rate for sustain—

ing other violations was aoout 92 percent this period. Although a re—
commendation was made to COSH officials for program imorovement in the area
of vacating serious violations. Alaska s performance uncer the "Review

Procedures"” section of the program was found to be operating overall at an
acceptable level.

The State conducts quality discrimination investigations ana has a
satisfactorv level of performance.



Alaska®"s response in submitting timely and quality responses to both Federal
and State-Initiated Changes has improved. The State experienced a 98 percent
and 1CO percent performance in the submission of Federal and State-Initiated
Changes, respectively, fcr this .-evaluation period. This compares with last
period B performance of 93 percent and 91 percent respectively. The State %
submissions are generally very thorough and complete, with comparison
documents and analysis submitted where required. The State sends samples
to an AlHA-accreditad lab whose turnaround times are well within acceotaoie
limits.

Alaska ® safety and health compliance positions are fully staffed. The
State"s occupational safety and health program is adequately fur.ced by tne
State. The costs of the Alaska program are hign because of the higr.er cost

of living in Alaska, because of the higher ratio of compliance officers to
covered employees than is the case for Federal OSHA. ar.a because the State"s
small program cannot achieve the -economies of scale possible in larger
programs.

The increase in the lest workdays for manufacturing 1is considered e
volatile rate which was affected by sharp increases in the 13u for two
SIC groups in manufacturing. The Tctai Cases and Lost Workday Cases went
down for the State between 1933 and 193U for all ether categories.
Increases in the number of hours of exposure contributed to the increase
in the Lost “Workday Cases fcr the Trucking and Warehousing industry,
however, no cause fcr the increase in the Logging industry cases could
be established.

Special measures were developed to measure the State ™ performance in a

program known as Notice of Violations. The State 1issues Notices onsite
for general violations, providing employers agree to acate tne nanarc.
and agree not to contest the Notice. Curing the last -evaluation perted
the recommendation was mace to develop procedures to increase the numcer
of inspections with verification of abatement in the file. The State has
improved their performance on this measure, and hsc verification in cc

percent of the NOV files.

The State ™ program, overall, remains as effective as the Fscsrai crcyram.
The deviations discussed in the report can easily be remedied by oicser
supervisory attention, and do not represent flaws in the State®"s policies
or procedures.
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From RLS-Q3H Survey

calculates

Bureau of Labor Statistics
fatality rate for private
employing more than 10 workers.
has a base of 100,000 full-time workers and
is computed (estimated number of fatilities

X 200,000,000)/hours worked.

If we use

fatalities estimated by the
Alaska and follow the same formula we get

comparable statistics. An
is that the fatalities

" j# survey for

important
estimated

survey equal about half of those reported to

Workers® Compensation.
therefore underestimated.

Alaska

cC
wn

1974
1975
1976 — -
1977
1978
1979
1980
1981
1982
1983 15.3
1984 14.7
1985 16.1

-+ ©
b N o

O 01N N N 0cooo ©
O PMONOPPR

ILLNESS RATES From BLS-0OSH Survey

incidence

The annual survey computed
rates using a base of 100 full-time workers
(using the formula [number

200,000]/hours worked . In
of data for 1984, the

last release
of Labor

Statistics computed an illness rate using a
base of 10,000 workers (number of cases

20,000,000)/hours worked.
make the i1llness statistic

This was done to
more meaningful.

We can compute comparative data for Alaska.

Illness Rates Using a 3ase of 10,000 workers:

U.S. Alaska
1983 28.8
1984 18.4 21 4

1985 28.7
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IN THE HOUSE BY THE JUDICIARY COJ4KITTEE

CS FOR HOUSE BILL NO. 53 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL

For an Act entitled: "An Act relating to violations of workplace safety

lavs."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 18.60.095(a) is amended to reads

(@) An employer who wilfully or repeatedly violates a provision
of AS 18.60.010 - 18.60.105 that is applicable to the employer or a
standard orregulation adopted under AS 18.60.010 -18.60.105  nay be
assessed bythe commissioner a civil penalty of not more than$25,000
[$10,000] for each violation.

Sec. 2, AS 18.60.095(b) is amended to read:

(b) An employer who receives a citation for a serious violation
of a provision of AS 18.60.010 - 18.60.105 that is applicable to the
employer or of a standard or regulation adopted under AS 18,60.010 -
18.60.105 shall be assessed by the crmmissioner a civil penalty of not
leas than [UP TO] $1,000 and not more than $10.000 for each violation.
For purposes of this subsection, a serious violation is considered to
exist if the violation creates in the place of employment a substan-
tial probability of death or serious physical harm* However, & seri-
ous violation is not considered to exist if the employer did not, and
could not with the exercise of reasonable diligence, know of the
prenence of the violation.

Sec. 3. AS 18.60.095(c) is amended to read:

(c) An employer who receives a citation for a violation of a

provision, of AS 18.60.0)0 - 18.60.103 that is applicable to the
-1- CSHB 53(Jud)



employer or [OP] a standard or regulation adopted under AS 18.60.010 -
18.60.105, and the violation is specifically determined not to be of a
Jerious nature, nay be assessed bv the commissioner a civil penalty of
up to $5,000 [$1,000] for each violation.

* Sec. 4. AS 18.60.095(d) is amended to read:

(d) An employer -who fails to correct a violation within the
period permitted for its correction for which a citation has been
issued may be assessed by the commissioner a civil penalty of not more
than $10,000 [$1,0001 for each day during which the failure to correct
the violation continues.

* Sec. 5. AS 18.60.095(e) is amended to read*

() An employer who knowingly [WILFULLY] or repeatedly violates
a provision of AS 18.60.010 - 18.60.105 that is applicable to the
employer or a standard or regulation adopted under AS 18.60,010 -
18.60.105, and the violation causes death to an employee, upon con-
viction, is punishable by a fine of not more than $150,000 [$10,000],
or by imprisonment for not more than sir months, or by both. However,
upon a second conviction after a prior conviction for a violation
causing death, an employer is punishable by a fine of not more than
$500,000 [$20,000], or by imprisonment for not more than one year, or
by both.

* Sec. 6. AS 18.60.095(f) is amended to read:

(f) A person who knowingly makes a false statement, representa-
tion, or certification in an application, record, report, plan or
other document filed or required to be maintained under AS 18.60,010 -
18.(i0.105, upon conviction, io punishable by a fine of not more than
$25,000 [$10,000], or by imprisonment for not vaore than six months, or

by both. >
* Sec. 7. AS 18.60.095(g) is amended to read:
CSKB 53(Jud) -2- S



() An employer who violate* the posting requirements of this
chapter shall be assessed by the commissioner a civil penalty of up to
$2,000 [$1,000] for each violation,

* Sec. 8. The amendments made by this Act apply to violations that

occur on or after the effective date of this Act.

-3- - CSHB 53(Jud)
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Cramer
2121187
Original sponsors: Koponen, Goll,
] P DaF\)/cl)s and Donley

1IN THE HOUSE BY THE JUDICIARY COMMITTEE

: CS FOR HOUSE BILL NO. 53 (Judiciary)

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FIFTEENTH LEGISLATURE - FIRST SESSION

’ A BILL

6For an Act entitled: "An Act relating to violations of workplace safety

! laws. 1l
8 BE IT ENACTEDBY THE LEGISLATURE OF THE STATE OF ALASKA:

®  * Sectionl. AS 18.60.095(a) is_amended jt—

0

. a provision of AS 18.60.010 - 18.60.105 that is applicable to the
“ employer or a standard or regulation adopted under AS 18.60.010 -
o -18.60.105 may be assessed by the commissioner a civil penalty of not
a more than $25,000 [$10,000] for each violation.

5 * Sec. 2. AS 18.60.095(b) is amended to read:

0 (b) An employer who receives a citation for a serious violation
g of a provision of AS 18.60.010 - 18.60.105 that is applicable to the
5 employer or of a standard or regulation adopted under AS 18.60.010 -
X 18.60.105 shall be assessed by the commissioner a civil penalty of not
X less than [UP TO] $1,000 and not more than $10,000 for each violation.
?2 . For purposes of this subsection, a serious violation is considered to

exist if the violation creates in the place of employment a substan-
tial probability of death or serious physical harm. However, a seri-
ous violation is not considered to exist if the employer did not, and
could not with the exercise of reasonable diligence, know of the
presence of the violation.

' x Sec. 3. AS 18.60.095(c) is amended to read:

& (c) An employer who receives a citation for a violation of a
# provision of AS 18.60.010 - 18.60.105 that is applicable to the

-1- CSHB 53(Jud)
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WORK DRAFT WORK DRAFT WORK DRAFT

employer or [OF] a standard or regulation adopted under AS 18.60.010 -
18.60.105, and the violation is specifically determined not to be of a
serious nature, may be assessed by the commissioner a civil penalty of
up to JukrO'DfI* [$1,000] for each violation.

* Sec. 4. AS 18.60.095(d) is amended to read:

(d) An employer who fails to correct a violation within the
period permitted for its correction for which a citation has been
issued may be assessed by the commissioner a civil penalty of not more
than $10,000 [$1,000] for each day during which the failure to correct

A the violation continues.
ft Sec. 5. AS 18.60.095(e) is repealed and reenacfed to read:

(e) kxjTemployer is guilty ofxa ctass s misdémeanor if the em-
ployer knowingly or repeatedly violates a provision of AS 18.60.010 -
18.60.105" thatis applicable to  the employer or a standard or regu-
lation/gdopged  under AS 18.60.010 -18.60.105 Qd if the violation
&use's death™ to the %ﬂ\ployee. The commissioner™ may also a&ess a

\ . v/

civi\fine of nat\more than $150,000 against the\ employer. At em-

V

ployertWho has a ptior convictidh under this subsection\is guiltv of a
class A misdemeanor 'iT the employer\is sub\sequently conyicted for a
violation \causing death™*nd the commissioner mayJLassess a civil fine
> not more than $500,000 .against employ'er.

*'Sec. 6. AS 18.60.095(f) iseamende-ckto read:

(f) A person who knowingly maxes a false statement, representa-
tion, or certification in an application, record, report, plan or
other document filed or required to he maintained under AS 18.60.010 -
18.60.105, upon conviction, is punishable by a fine of not more than
$25,000 [$10,000], or by imprisonment for not more than six months, or
by both.

* Sec. 7. AS 18.60.095(g) is amended to read:

CSHB 53(Jud) -2-
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(9) An employer who violates the posting requirements

chapter shall be assessed by the commissioner a civil penalty of up to

10

1

12

23
24
25
26
27
28

29

X [$1,000] for each violation.

* Sec. 8. The amendments made by this Act apply to violations

occur on or after the effective date of this Act.

CSHB 53(Jud)
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AMENDMENT

BY: SUND

Offered in the House
T0: CSHB 53 (HESS)

Page 1, Line6, amend title to read:
"An Act relating to violations of workplace safety laws"
Page 1, Linel0 delete "wilfully”™ replace with "knowingly"

Page 2, Linel2 delete "wilfully”™ replace with "knowingly"

AS 11.81.900(a)(2) defines "“knowingly”

(2 aperson acts "knowingly”Wwith respect to conduct or to a circum—
stance described by a provision of law defining an offense when the
person is aware that the conduct is of that nature or that the circum—
stance exists; when knowledge of the existence ofa particular fact isan
clement of an offense, that knowledge is established if a person is
aware of a substantial probability of its existence, unless the person
actually believes itdocs not exist; a person who isunaware of conduct
ora circumstance ofwhich the person would have been aware had that
person not been intoxicated acts knowingly with respect to that con—
duct or circumstance;



AMENDMENT

BY: SUND

Offered in the House
T0: CSHB 53 (HESS)

Page 2, line 4:
delete "$5,000" insert "$3,000"



Barnes

AMENDMENT HB 53

Page 2, line 12-20 delete and replace with the following language:

(e) Ar. employer who knowingly ~jsa“repeatedly violates a provision
of AS1IR.60.010 - 18.60.105 that is applicable to the employer or a
standard or regulation adopted under AS 18.60.010 - 18.60.105, and
the violation causes death to an employee, the employer may be
assessed py the commissioner a civil penalty of not more than

(jh

$150,000: "An employer who knowingly or repeatedly violates a
provisionof AS 18.60.010 - 18.60.105 that is applicable to the
employer or a standard or regulation adopted under AS 18.60.010
-18.60.105, and the violation causes the death of a second
employee, the employer may be assessed by the commissioner a civil
penalty of not more than $500,000. The provisions of this section
do not preclude a prosecutor from bringing a criminal charge
against an employer for the death of the employee and the sentence

given to the employer upon conviction of the crime shall be in

addition to the civil penalties provided in this section.



STATE OF ALASKA 1987 LEGISLATIVE SESSION
FISCAL NOTE
Dili Version : CSHB 53 (HESS)

REQUEST: Publish Date :
Revision Date: Agency Affected:  Labor
Tide: "An Act relating to penalties rrii. Occupational Safety and
for violation of workplace safety laws" Health
Sponsor:  Kononen and 6011 Components= Occupational Safety and
Requestor: House HESS Health

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 87 FY 88 FY 89 FY 90 FY 91 FY 92
PERSONAL SERVICES
TRAVEL 3.2 1.7
CONTRACTUAL 50, C 27.5
suppurs
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 63.2 29.2 0 0 0
CAPITAL
REVENUE 0 242.9 132.0 91.1 91.1 91.1

FUNDING: (Thousands of Dollars)

GENERAL FUND 31.6 14.6

FEDERAL FUNDS 31 6 14.6

OTHER

TOTAL | __ 0 0 0

POSITIONS:

FULLTIME

PART-TIME

TEMPORARY

ANALYSIS : (Attach aseparate page if necessary)

(see attached)

Prepared by : Tom Stuart. Director Phone 465-4870
Division : _ Labor Standards and Safety Date:. 1/30/87
Approved by Commissioner: ~ Jim Samoson/v. nam- 1/30/87
Agency: __ Labor

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) page. of
Senate Secretary



Fiscal Note Analysis
For Committee Substitute for House Bill 53 (HESS)

Committee Substitute for House Bill 53 increases penalties for violations of
workplace safety and health laws and is viewed as an effective deterrent to
such violations. However, it 1is anticipated that a two-year period will be
required for the deterrent effects of the increased penalties to be Tfully
realized. until the deterrent effect is Tully realized, it is projected that
the increased penalties will result iIn increased contests which will temporar-
ily result in increased expenditures. Likewise, It is expected that revenues
from penalties will initially increase and then decline as the deterrent
effect materializes.

The 1Increased costs are:
Contractual:

In FY 88 an additional $45,000 will be required for legal costs for services
provided by the Department of Law in connection with contested citations, and
collection of penalties. This amount will decrease in FY 89 as the increased
deterrent effect of the increased penalties 1is realized, and by FY 90,
contests will have returned to present levels.

In FY 83, an additional $10,000 in hearing officer costs will also be incurred
for the OSHA Review Board which decides contested cases. As with the Depart-
ment of Law costs, this fiscal note anticipates a decline in the caseload in
FY 89, and a return to present levels in FY 90.

A one-time cost of $5,000 is also included for mailing a notice to all
employers in the state to inform them of the increased penalties.

Travel:

In Fy 88, an additional $3,200 in per diem costs will be incurred for the
three-member OSHA Review Board which decides contested cases. The Board will
meet an additional 8 days to hear the additional cases. These costs would
likewise decrease iIn FY 89 and dissipate in FY 90.

Following are the specific workload assumptions used iIn projecting costs and
revenues:

1. Increased penalties will take effect July 1, 1987;
2. In FY 88, there will be a 25% reduction in the number of serious vio-
lations and the number of serious citations. In FY 89 and FY 90, there

will be Turther reductions of 35% and 20%, respectively. After FY 90,
further reductions are not anticipated.



v/mgm

FY 87 Fy 88 Fy 89 FY 90
Number of 250 190 125 100
Serious violations
Number of 165 125 80 65
Serious citations
(Serious citations average li serious violations each. Therefore, the

number of citations issued is less than the number of serious
violations.)

40% of the Serious citations issued by the Department will be contested.
(This is the present contest rate for citations with penalties of S500 or

more.)

FY 87 Fy 88 FY 89 FY 90

Number of 25 50 32 25
Contested citations



Additional Revenues:

The increased revenues are projected upon increases in penalties as follows:

Type of
of Fy 87 Fy 88 Y 89 FY 90
Violatim Violations/Penal ties Violations/Penal ties Violations/Penal ties Violations/Penaltie:
Repeat 30 $10,700 20 $71,400 10 $35,700 5 $17,850
Serious 250 45,000 190 342,000 125 225,000 100 180,000
Failure to 1 300 1 3,000 0 0 0 0
Abate
Wi LI ful 0 0 1 15,000 0 0 0 0
Proposed $56,000 $431,400 $260,700 $197,850
Penal ties
Less penalty redjction ($18,480) ($151,000) ($91,200) ($69,200)

as a result of negotiated
settlements and uncollect-
ible penalties

Less
Current Revenues (37,520) (37,520) (37,520) (37,520)
Additional Revenues 0 $242,880 $131,980 $91,130



%

Fiscal Note Analysis
For House Bill 53

House Bill 53 increases penalties for violations of workplace safety and
health laws and is viewed as an effective deterrent tosuch violations.
However, it 1is anticipated that a two-year period will berequired for the
deterrent effects of the increased penalties to be fully realized. Until the
deterrent effect is fully realized, it is projected that the increased pen-
alties will result in increased contests which will temporarily result in
increased expenditures. Likewise, it is expected that revenues from penalties
will initially increase and then decline as the deterrent effect materializes.

The increased costs are:
Contractual:

In FY SS an additional 545,000 will be required for legal costs for services
provided by the Department of Law in connection with contested citations, and
collection of penalties. This amount will decrease in FY 89 as the increased
deterrent effect of the increased penalties is realized, and by FY 90,
contests will have returned to present levels.

In FY 38, an additional 510,000in hearing officer costs will also be incurred
for the 0Sh"A Review Board which decides contested cases. Aswith cne Depart-
ment of Law costs, this fiscal note anticipates a decline in the caseload in
FY 89, and a return to present levels in FY 90.

A one-time cost of 55,000 is also included for mailing a notice to all
employers in the state to inform them of the increased penalties.

Travel:

In FY 88, an additional 53,200 in per diem- costs will be incurred for she
three-member OSHA Review Board which decides contested cases. The Board will
meet an acditicnal 8 days to hear the additional cases. These costs would
likewise decrease in FY 89 and dissipate in FY 90.

Following are the specific workload assumptions used in projecting costs and
revenues:

1. Increased penalties will take effect July 1, 1987,
2. In FY 33, there will be a 250 reduction inthe number of serious vio-
lations and thenumber of serious citations. In FY 39 and FY ?C, tr.ere

will be Ffurther reductions of 351 and 2:..°, respectively. After FY 90
further reductions are not anticipated.



FY 37 FYy 38 FY 89 FY 90

Number of 250 1SO 125 100
Serious violations

Number of 165 125 30 bo
Serious citations

(Serious citations average U serious violations each. Therefore, the
number of citations issued is less than the number of serious

violations.)

4Q: of the Serious citations issued by the Department will be contested.
Chis is the present contest rate for citations with penalties of S5C0 cr

more.)

FY 87 Fy 88 FY 89 FY 90

Number of 25 50 32 25
Contested citations



Addi lion 11 Revenues:

lho iucn.*isaid revenues are projected upon increases in penalties as fullows:

lype of
ol LY 17 FY 00 FYy 09 FYJo
Violation Violations/Penal ties Violat ions/Penal ties Violations/Penal Lies Violations/Penal tie
Repea 1 30 $10,700 20 $142,000 10 $71,400 5 $35,700
Serious 250 45,000 190 604,000 125 450,000 100 360,000
1lilmu to 1 300 2 6,000 0 0 0 0
Ahato
W illful 0 0 1 30,000 0 0 0 0
Proposed $56,000 $062,000 $521,400 ($395,700)
Penal ties
Less peinlty reduction ($10,400) ($302,000) ($102,500) ($130,500)
as a res ill. of negotiated

sol Lleme.its and uncollect-
io le pen.-)lLies

less
Current Revenues (37,520) (37,520) (37,520) (37,520)

Addition |1 Revenues 0 $523,200 $301,300 $219,600



iii> xcj 0l woiNi? nv-n u iu innuie oh-tu

STATE OF ALASKA 1987 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date:

REQUEST FISCAL DETAIL
Bill/Resolution No. ; CSHB_53 (HESS) Agcncy . ftdasto.Court gyatS™
Title: Relating to penalties for violation . Trial Courts

of workplace safety laws

Sponsor; L L — Components:
Requestor Judiciary uymittc-e

Date ofRequest:, 2/6/87

B i pOjcowarmat:p -ruw* . - St iKrmxeaer04

| OPERATING FY 87 FY 88 FYM&RP‘]-» FY 90 RY9i FY 92
) FERSO":al services

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOQUS

TOTAL OPHRATINO P - 0 0 0

basclPUTAL 0 ... .0 10
wirtvrt" jeuu> — -

AJUIVENUE 0 0 0 .0

GENERAL FUND
FEDERAL FUNDS
OTHER
~JCQAL .. ., u D ’p 0 0

POSITIONS

FULL-TIME
PART-TIME
TEMPORARY

JL 0 0 0 0 0

ANALYSIS : Attach o separate page ifnecessary

Workload impact will be minimal, and can be absorbed without additional resources.

Prepared by: Karla Forsythe, General Counsel” Phone:JE/4-8228
Division : _ Alaska Court System 279787

Approved by Comimitsioner: iN
Aggrcyr Y Alaskga COurtSystem A J ISLZ.

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) page, of 9/16/86



FEB 10 "87 08:50 fich 2ND JUD D1ST FPX276-6342

Nash Court Astem
Nafc of Jnsfen

OFFICE OF ADMINISTRATIVE DIRECTOR

KARLA L.FOnnYTHE %03 K St't )
starr COUNSEL Ancho.’tyn. A «QVa8*301 007 2610223

February 9, 1987

Representative John Sund

C.iabr, House Judiciary Committee
P. , Box V

Juneau, Alaska 9981].

Dear Representative Sund:

You asked the Alaska Court System to Indicate Its position regarding CS for
House Bill Number 53, an act relating to penalties for violation of workplace

safety laws,

This measure would appear to liroact the courts In two ways. In general, this
bill substantially increases both the civil and criminal penalties for OSHA
violations. Citations which subject offenders to a civil penalty are Initially
processed through the department, but ultimately can be appealed to the courts
for admInlsttative review. According to information provided by the Department
of Labor, very few cases are appealed, and those that are appealed generally
are remanded for further action. Even with the substantial Increase in the
penalty, the workload for thf courts should not increase to the point that
additional judicial or cleric0O® -sources would be vrequired to process these

cases.

The second area of ImL appears In Sections 5 and 6 which substantially
Increase criminal fines for wllfull or repeated OSHA violations. Again, the
Department of Labor Indicates that action Is rarely brought against offenders
under these sections. It appears that any additional workload impact on the
court could also absorbed,



Representative John Sund
February 9, 1987
Page Two

I hope this Information Is helpful to the committee. Please let me know If you
have any questions,

Sincerely

Karla L, Forsythe
Staff Counsel

KLF :bs

cc: Representative NIllo Koponen
Representative Peter Coll
Representative Mike Davis
Arthur H. Snowden, IlI, Administrative Director

2/9/87-1
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PACIFIC SEAFOOD PROCESSORS ASSOCIATION
P.O. BOX 1625 =+ JUNEAU, ALASKA 99002 =+ (907) 586-6366

February 11, 198/

U®RY

Hon. John Sund, Chairman
House Judiciary Committee
Pouch V

Juneau, Alaska 99811

RE: HB 53 Penalties for Safety Violations

Dear John:

I am concerned that this bill will work an unnecessary
hardibi% %f employers. The reduction of the maximum penalty
to $lU, 0 for a so called serious violation, is still too
high. That coupled with the minimum penalty of $1,000. 1is
clearly excessive and sure to force the employer to appeal
almost every penalty. The appeal process will be very
costly and probably prohibitive to a small business.

It doesn*t seem that the seafood processing industry 1is
such a safety hazard that large fines are being imposed.
The maximum penalty imposed on a seafood processor in the
past 15 months was $560.00, and that was for failure to post
a safety poster. In fact, during the past 15 months there
have been only 31 safety violations where a civil penalty
was imposed on a seafood processor. Of the many hundreds of
seafood processing plants in Alaska only 13 were cited for
any violation during that time. Considering that our
industry is the largest private employer in this state |
don"t think that is a poor record.

As the bill now reads a fine of $500. would jump to
over $5,000. and it would not be unusual for a plant to have
violations of several regulations during one inspection. If
you failed to display a poster, one employee took out their
ear plugs and another walked into a hardhat area not wearing
it (even though the employer provided them) the penalty
would be close to $20,000. That seems excessive.

Vice President and
Alaska Manager
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TERMS OF IMPRISONMENT AND AUTHORIZED FINES IN REVISED CRIMINAL CODE

FIRST SECOND THIRD
FELONY FELONY FELONY
Sexual Assault in
the First Degree? 4-[8~ 30 7*5- [15] -30 12*5- [25] -30
Sexual Abuse of a
Minor in the First 5-\ J?*-30
Degree
"A" Felony 2fs- [5] -20 5-[10]-20 7*5- [15] -20
3+5- 7] ¥*-20
"B" Felony 0- 10+« 0-[4]-10 3-167-10
"C" Felony 0-5*** 0-[2]-5 0-[3]-5
KEY
Humber in bracket 1is presumptive sentence. Number to

**k*

left is lowest mitigated sentence. Number to right is

highest aggravated sentence.

Ten year presumptive term applies if defendant possessed
c. firearm, used a dangerous instrument or caused serious
physical injury.

Seven year presumptive term applies if first A felony
conviction, other than manslaughter, and defendant

possessed a firearm, used a dangerous instrument or caused

serious physical injury or directed offense at peace
officer or other emergency responder.

Presumptive sentencing may apply if offense directed at
peace officer or other emergency responder.

5-1

a

MAXIMUM FINES - PERSONS
Murder, Kidnapping,

Sexual Assault 1,

Misconduct Invol —

ving Controlled

Substance | -$75,000
A, B, or C Felony - $50,000
A misdemeanor -$ 5,000
B misdemeanor -$ 1,000
Violation -3 300

MAXIMUM FINES - ORGANIZATIONS

All offenses - $100,000 or
3 X pecuniary gain -
whichever 1is greater

MAXIMUM TERM OF IMPRISONMENT
FOR MISDEMEANORS

A misdemeanor - 1 year
B misdemeanor - 90 days

SENTENCES FOR
UNCLASSIFIED FELONIES

Murder |I: 20-99 years
Murder 11, Kidnapping,
Misconduct Invol —
ving Controlled

Substance 1I: 5-99 years
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ggagfgdwent of Merchandise
AS 11.40.220(c)(Il

Removal of Identification

Marks 550-S500

AS 11.46.260(b) (2)

Unlawful Possession tof

AIered Progemy). 550-5500

AS 11.46.270(b)(2)
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A6, 280(d)w)
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Failure to Control or Report
a Dan%erous Fire
AS T1.46.450

hief Il

1.46.530 (b) (2)
Obtalnlng a Signature by
Deception

AS 11.46.540

Criminal Impersonanon
AS 11.46.5

d Vehlcm

HICDEMEAHQRS AIID VIOLATIONS
B

[ssuing a Bad Check less
than

AS 11.46.280
Fraudulent Use of a Credit

Card less than 550
AS 11.46.285(h)(3)

Criminal Ti snass Il
AS 11.46.330

Criminal Mischief 17
AS 11.46.486

imulation, less

I S
46.530 (h) (3)
E

6.

imi
han
AS

-

a
50
1.

| Evasion Il

350

n

5

1

Unlawfu

AS 115

Hindering Prosecution Il
AS 11.56.780

Imfemonaung a Public
Servant
AS 11.56.830

Disorderly Conduct
AS 11.61.110 (10 day
max iinum)

Harassment
A? .61.120

Promoting an Exhibition of

FI?htIn Animals (Second

Ofense?
AS 11.61.145

Hiahways

Misconduct Involving
Wea ons it
11, 61220

Criminal Possession

Explosives W|th tent to

Commit A or B Misdemeanor
AS 11.61.240(h)(5)

Prostitution
AS 11.56.100

of

Misconduct InvoIV|n% Con-
trolled Substances I
AS 11.71.060
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Method of Penalty Adjustment

Non-Serious and Serious Violations

A.

1 -

Adjustment for gravity of violationl The Gravity Based Penalty results
from an up to 90% reduction of starting penalty calculated using the
following formula:

% Reduction = Severity Factor + Probability Factor x 10 = 0-90%

$10,000

Gravity Based Penalty = % reduction x starting penalty of or
$ 5,000

Gravity Based Penalty for a Serious Violation $1,000-%$10,000

Gravity Based Penalty for a Non-Serious Violation $ 500-% 5,000

The Gravity Based Penalty is then reduced by as much as 80% for:

1. Size of business (“of employees)
2. Good Faith
3. No Prior History ofViolations

up to 40% reduction
up to 30% reduction
up  10% reduction

Range of Final Adjusted Penalty for Serious
Non-Serious

$1,000-$10,000
$ 100-$ 5,000

Severity Factor: The severity of the injury or illness that could
result from the hazard on a scale of 1-10.

3 Injury or illness not resulting in hospitalization or temporary
reversible illness requiring minor treatment.

7-10 Injuries including permanent disability or chronic, irreversible

illness or death.

Probability Factor: The probability that the injury or illness would
occur due to the hazard on a scale of 1-10 taking into consideration
number of workers exposed, Tfrequency or duration or exposure, employee
proximity, working conditions such as lighting.



I1. Failure to Abate

Gravity Based Penalty = $1,000-210,000
Maximum adjustment for: size 40%
good faith 30%
history 10%
$ 200-%$2,000/per day
No adjustment for: size
good faith
History

$1,000—210,000/per day
I11. Posting Violations
Current penalties for posting set by Federal OSHA by policy x 5
Posters [$ 60-2100] x 5 = $300-2500

Injury/l1llness
List for that [$100-2200] x 5 = $500-21,000
Worksite

Failure to Post
A Citation [$250-2300] x 5 = $1,250-22,500
N Issued by DOL

>

IV. Repeated Violations

Original Serious : $1,000-210,000 x 2 First Repeat $ 2,000-220,000
Violations X 4 Second Repeat $ 4,000-225,000
x 10 Third Repeat $10,000-225,000

V. Willful Violations: Penalty for willful violations = Gravity Based
Penalty x 10
$1,000-210,000 x 10 = $10,000-225,000



EXAMPLES OF VIOLATIONS

1. Serious Violation: Unguarded saw used once a month

INITIAL AND
ADJUSTED PENALTY
Initial Penalty $10,000
Gravity Based Penalty reduced 90% for low $ 9,000-
probabi Iity/<-mwerity
Final Penalty $ 1,000

2. Serious Violation: Trench not shored in unstable ground

Initial Penalty $10,000
No Reduction for Gravity Based Penalty

Probability of collapse high, 0% adjustment

Severity is high = death

Final Penalty $10,000
Mﬁbbmum adjustment for size, goodfaith, S history = (0% $10,000
> employees = 0% reduction for size

Poor overall safety of worksite = 0% forgood faith

Higtory of multiple, previous, uncorrected violations =
% for history

Final Penalty $10,000
Miéimum adjustment for size, goodfaith & history =80% $ 2,000-
<WU employees
Overall safety conditions of the rest cf the worksite is

good

No previous history of violation

3. Non-Serious Violation:failure to monitorasbhestos level in air

Initial Penalty $ 5,000

Gravity Based Penalty = 90% reduction 500
(does not directly cause death,injury or illness)

<10 employees = 40% reduction

Overall safety conditions = 30% reduction

(inadequate effort to protect/incorrect
respirators in use)

New employer, no previous violations= 10% reduction
80% reduction

$500 x .80 = $400
$500 - $400 = $100 Final Penalty

4. Repeated Violations

Original Serious : $1,000-$10,000 x 2 First Repeat $ 2,000-%$20,000
Violations x 4 Second Repeat $ 4,000-$25,000
x 10 Third Repeat $10,000-$25,000

5. Willful Violations: Penalty for willful violations = Gravity Based
Penalty x 10 $1,000-$10,000 x 10 = $10,000-%$25,000



Other-than-Serious:
Number of Employees”

3

200

Serious:
Number of Employees

3
13
65

300

Repeated Violations:~

lumber of Employees

3
13

20

Willful Violations:
Number of Employees

3

100

*It is the department®s current policy not to assess a penalty for
"other" violations unless 10 or more violations are

2Each example for a certain number of employees
set of circumstances from actual

31f the violation
multiplied by four and

multiplied by 10.

Sample of Penalty Structure

Present Penalty

$60
$240
$300

Present Penalty

$60
$240
$450
$550

Present Penalty

$120

$480

$1ﬁ?)06

Present Penalty
$1,800

$2,400
$5,000

case fTiles.

is repeated a second time,
is repeated a third time the original

the original

Penalty under
CSHB 53

$1,$23(§)8

$1,500

Penalty under
CsriP 53

$1,000

$2,400
$4,500
$5,500

Penalty under
CSHB 53

$1,200

$4,800

S

Penalty under
CSHB 53

$18,000
$24,000
$25,000

found at the worksite.

is assuming a different

penalty
penalty



Failure to Abate Violation:
Penalty ur-"er

Number of Employees Present Penalty CSHB 52
3 S450 S4,500
13 S750 $7,500
65 $1,050 $10,500
300 $1,350 $13,500

Postina Violations:
Penalty under

Present Penalty CSH1I 53
Failure to post the "Safety
and Health Protection on the
Job" poster $60-%$100 $500-%$500
Failure to post the "Annual
Summary of Occupational
Injuries andlllnesses"™ form $100-S200 $500-51000

Failure to pOL. a citation issued
by the Department ofLabor $250-$500 $1,250-52,500

Failure to post the "Right-to-Know
poster $60-$100 $300-$500

Criminal Willful:~

Present Penalty Penalty under HB 51

$10,000 $150,000

Note the maximum penalty under HB 53 for each day a violation is
uncorrected is $10,000. In calculating these penalties it is assumed that the
violation was uncorrected for 5 days.

5The department has never issued a criminal willful violation; however,
if such a violation was found, the department would ask for the maximum
penalty allowed under the law.
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TERMS OF IMPRISONMENT AND AUTHORIZED FINES

FIRST SECOND THIRD
FELONY FELONY FELONY
Sexual Assault in
the First Degree; 4-18]-30 7*5- {15] -30 12*5- [25] -30
Sexual Abuse of a
Minor in the First 5-[10]*-30
Degree
"A" Felony 2*5-[5]-20 5-[10]-20 7*5- [15]-20
3+5.17] ¥*-20
"B" Felony 0—10*** o~ o 3—[6]—10
"C" Felony 0-5*** -2 3 0-[3]-5
KEY
Number in bracket is presumptive sentence. Number to

**k*

left is lowest mitigated sentence. Number to right is

highest aggravated sentence.

Ten year presumptive term applies i1f defendant possessed
a firearm, used a dangerous instrument or caused serious
physical injury.

Seven year presumptive term applies if first A felony
conviction, other than manslaughter, and defendant
possessed a firearm, used a dangerous instrument or caused
serious physical injury or directed offense at peace
officer or other emergency responder.

Presumptive sentencing may apply if offense directed at
peace officer or other emergency responder.

5-1

IN REVISED CRIMINAL CODE

MAXIMUM FINES - PERSONS

Murder, Kidnapping,
Sexual Assault 1,
Misconduct Invol —
ving Controlled

Substance | - $75,000
A, B, or C Felony - $50,000
A misdemeanor -$ 5,000
B misdemeanor -$ 1,000
Violation -3 300

MAXIMUM FINES - ORGANIZATIONS

All offenses - $100,000 or
3 X pecuniary gain -
whichever is greater

MAXIMUM TERM OF IMPRISONMENT
FOR MISDEMEANORS

A misdemeanor - 1 year
B misdemeanor - 90 days

SENTENCES FOR
UNCLASSIFIED FELONIES

Murder 1I: 20-99 years
Murder 11, Kidnapping,
Misconduct Invol —

ving Controlled

Substance 1I: 5-99 years



Byfgéwent of Merchandise

AS 11.4A.270(c) (2)
Removal of Identificatirn
Marks S50-5500

AS 11.45.260(b)(2)

Unlawful Posse55|on §of
Altered 0-5500

Propert
AS 11.46. f yi
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.46280(d)(ﬂ
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Failure to Control or Report
a Dan?erous Fire
AS 11.46.450

Criminal Mischief I1]
AS 11.46.494
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I
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r
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Cr |m|naIS|mu|aUOn

Ry 530(b)(2)

Obtaining a Signature by
Deception
AS 11.46.540

Criminal Impersonanon
AS 11.46

d Veh|cm

MISDEMEANORS ADD VIOLATIONS

[ssuin Pad Check tless

titan % 0

imulation, less
530(b)(3)
asion |l

o=
o
o

’
11.56.780

Harassment
AS 11.61.120

Promoting an Exhibition of
Fl?htln Animals (Second
Ofense?

AS 11.61.145

ruction of Highways
S 11.61.150

Misconduct Involving
Wea ons |11

11.61.220
Cr|m|naI Possession of
Explosives W|th Intent to
Comnnt A or B Misdemeanor
AS 1 240 (b) (5)
Prostitution
AS 11.56.100

Misconduct Involving Con-
trolled Substances
AS 11.71.060



Dquggg|ng Creditors, $500
AS 11,46.730

Crlmlnal Nonsuppom
AS 11.51.

Contr|but|ng to the Delin-
quenC{ |nor
1.5

Unlawful Marrying

AS 11.51.14
RﬁCGIVIﬂg Unlawful Gratu-
ities

AS 11.56.120
Unsworn Falsification

AS 11.56.210
Escape 1V

AS 11.56.330

Unlawful Evamon I
AS 11.56.340

Promoung Contraband Il
AS 11.56.38

3
ring with a Witness |
11.56.545

o

Pohce Dog Il
.56.710

CcmDoundina
AS 11.56."790

Making a Fame Report
AS 11756.800

Tampering with Public

Records
AS 11.56.820

Official Misconduct
AS 11.56.850

Misuse of Confidential
Information

AS 11.56.860
Misconduct Involving a

orgse

AS 11.61.130

Cruel tv to Animals
AS-i-tr6-b:140

MISDEMEANORS AND VIOLATIONS



MEMURANDUM State of Alaska

m Richard Arab, Deput D|rector DAt~ February 3, 1987
Labor Standards & Sa etJv
Department of Labor - Juneau it no:

TELEPHONE NO: 276-3550

o+ Grace Berg Schaible swject:  Amending AS 18.60.095(e)
Attorney General

n.Hart DeYoung
sistant Attorney General

| spoke with Dean Guanelll about whether T|tIe 11 could
cover the conduct_proh|b|ted in" AS 18.60.095(e ? No existing
statute in _the criminal code covers the kind of conduct that our
statute, AS 18.60.095, covers. AS 11, A1.130, cr|m|na||y negligent
homicide, and AS 11.4}.200-, 220, assaijlt, could work in approprl
ate cwcumsta nces. The roblem W|th the criminal code IS
the defense of contributory negli ence probabI% Pp |es
example, in the Wiker case, thé defense would he dan er
was S0 obvious that the worker should have perceived the risk and
that this negligence was a cause contr|but|n to his death.
as 18.60.0957eJ, on the oth er E an effort to transfey
responsibility for worker sa ety to the employer and this kind of
efense should not he appropriate.

Dean Guanelli's preference is to work with AS 18.60.095,
rather than rely on the criminal code. H has reservations about
the mental state in AS 18.60.095, willful or repeated, and would
like to see this amended. He is more comfortable with the mental
states set forth in the criminal code. For example, recklessness
mlg t be g rotprlat -awareness of the |sk ang conscmus

regard | 3 |% also c%nci erned apout h|s Iafc [amll-
|ar|t with OSHA and the possibility that a odg/ case law
exists interpreting the language of" AS 18 60.095 that could
respond to his concerns. Dean was aware that a bill was pending
that would change the penalties. He passes_on to Gayle Horetskl
of the criminal division his concerns on this subHec If
Re resentat‘ve Gruepberg wants more Information, he may want to
contact Gayle (465-3460).

| would like to be kept advised of any amendments
JHD: jg

02-0A(file.«S)



CHAPTER VI
PENALTIES
Civil Penalties.

1. Type of Violation as a Factor. |In proposing civil penalties for
violations, a distinction iIs made between serious violations and all
other violations. There is no statutory requirement that a penalty
be proposed when the violation is not serious; but a penalty must
be proposed when the violation is serious. The maximum penalty that
may be proposed for a serious or an other than serious violation
is 51,000. In the case of willful or repeated violations, a civil
penalty of up to 510,000 may be proposed. For other specific viola-
tions of AS 18.60.010- .105, civil penalties of up to 51 ,000 may be
proposed. Penalties for failure to abate a violation may be up to
51,000 for each calendar day that the violation continues beyond the
stated abatement date.

2. Serious and Other tnan Serious Violations. AS 18.60.095(b) provides
that any employer wno has received a citation for an alleged viola-
tion of the Statute which is determined to be of a serious nature shall
be assessed a civil penalty of up to 51,000 for each violation.

(See DOSH PD 86-10 for current congressional exemptions and limita-
tions placed on penalties.) AS 18.60.098(c) provides that, when the
violation is specifically determined not to be of a serious nature,
a proposed civil penalty of up to 51,000 may be assessed for each
violation. AS 18.60.095(g) provides that, when a violation of a
posting requiremenc is cited, a civil penalty of up to 51,000

shall be assessed.

a. Penalty Factors. AS 18.60.095(h) provides that penalties shall
be assessed on the basis of four factors.

(1) The gravity of the violation,

(@ The size of the business,

(3 The good faith of the employer, and

(4 The employer™s history of previous violations.

b. Amount of Penalty. Using procedures for calculating penalties
as outlined in this chapter, gravity-based penalties for viola-
tions shall range from 5100 to 51,000 for each violation. (See

| the DOSH PD 86-10 for current congressional exemptions and

limitations placed on penalties.)

(o Minimum Penalty. The following guidelines apply:

Vi-1 R 9/86



(1) When the adjusted proposed penalty for a serious violation
is calculated, it shall not be less than $60.

(2) When the adjusted proposed penalty for an other-than-serious
violation (citation item) would amount to less than $60,
no penalty shall be proposed for that violation.

(3 When, however, there is a citation item for a posting
violation, this minimum penalty amount does not apply
with respect to that item since penalties for such items
are mandatory under the Statutes.

Gravity of Violation. The gravity of the violation is the
primary factor in determining penalty amounts. It shall be the
basis for calculating the basic penalty for both serious and
other violations.

(1) To determine the gravity of a violation tne following two
factors shall be considered:

(@ The severity of the injury or illness which could
result from the alleged violation.

(b) The probability that an injury or illness could occur
as a result of the alleged violation.

(2) The size of the business, the good faith of the employer
and the history of previous violations shall be taken into
account in deciding whether the gravity-based penalty
shall be reduced.

Severity Factor. The classification of the alleged violations

as serious or other than serious, in accordance with the instruc-
tions in Chapter IV of the Compliance Manual, 1is base on the
severity of the injury or illness which could result from the
violation. This classification constitutes the first step in
determining the gravity of the violation. The most serious

type of injury or illness which is reasonably predictable as

a result of the type of accident or health hazard exposure

shall be assigned a severity factor in accordance with the
following:

Injury/lllness Severity
Category I--Other than serious violations. 0
Category IlI—- Injuries/illnesses not resulting

in hospitalization or temporary, reversible

illnesses requiring minor supportive treatment. 1-3

(Table Continued)

VI-2 R 9/36



Category 111--Injury/illnesses resulting in
hospitalization or temporary, reversible ill-

nesses with a variable but limited period of 4-6
disability.

Category iV—Injuries involving permanent disability

or chronic, irreversible illnesses or death. 7-10
NOTE: Categories II, 111, and IV apply to serious violations.

The penalty for other than serious violations shall be calcu-
lated in accordance with A.2.h., using O as the severity factor.

Probability Assessment—Safety. The probability of the occur-
rence of an accident has no role in determining the classifica-
tion of a violation. Probability does affect the amount of the
penalty to be proposed and shall be estimated by considering
five probability factors to which an appropriate numerical value
shall be assigned in accordance with the restive contribution
of each as follows:

(1) Number of workers exposed:
Each worker up to 10 1-10

(2) Frequency of exposure:

Any exposure up to once a week 1-3
More than once a week up to a

daily exposure 4-6
Continuous daily exposure 7-10

(3) Employee proximity:

Fringe of danger zone 1-3
Near Danger zone 4-6
At the point of danger 7-10

(4) Working conditions including environmental and other
factors (e.g., speed of operations, lighting, temperature,
weather conditions, noise, housekeeping, etc.) which may
influence the likelihood of an accident resulting in injury:

Low stress/good conditions 1-3
Medium stress/fair conditions 4-6
High stress/poor conditions 7-10

(5) Other factors which may affect significantly the probability
of ar. accident:

VI-3 R 9/86



(a) |If there are mitigating circumstances such as specific
safety instructions, evidence of correction underway,
warning signs, mandated use of protective gear, or
mandatory controls providing some, though less than
full protection, assign a low number of points to
lower ¢he orobability.

(b) If there , . additional contributing factors such as
inappropriate safety instructions, faulty equipment,
etc., assign an appropriately higher number of points.

(6) If, in the opinion of the GO or IH, any of the above factors
do not significantly influence the probability of an injury-
causing accident, that factor shall not be considered in
the probability calculation.

(7) If, on the other hand, use of a factor would tend to dilute
the penalty excessively, that factor shall not beentered
into the penalty calculation. For example, in a particularly
dangerous trenching situation, when only one or two employees
are exposed, it may not be appropriate to average in factor
(1), number of employees exposed.

(8) To determine overall probability, the facto'ms used must be
averaged. Total the points assigned for each factor and
divide by the number of factors used. Any fractions shall
be disregarded. The resulting number is called the "proba-
bility quotient”.

(9) When strict adherence to the probability assessment proce-
dures would result in an unreasonably high or low proba-
bility/severity quotient [See A.2.h.(c).], the Qor IH
may use professional judgement to adjust the probability
quotient accordingly. Such decisions shall be adequately
documented.

Probability Assessment--Health. To determine the probability
that an illness could result from an overexposure to a health
hazard, the QO or IH shall consider the number of workers exposed,

the duration of exposure, the use of personal protective equipment
and the results of medical testing as noted below:

(1) Number of workers exposed:
Each worker up to 10 1-10

(2) Duration of exposure:

1 to 8 hours per week 1-3
Over 8 hours per week but not
continuous daily exposure 4-3

(TABLE CONTINUTED)
VI-4 R 9/86



Continuous daily exposure 9-10
(3) Use of appropriate personal protective equipment:

Personal protective equipment utilized
by all exposed employees, and a good
program is in effect 1-2

Personal protective equipment utilized
by some of the exposed employees but
with minor deficiencies in the program 3-6

Personal protective equipment not
utilized by any of the exposed
employees 7-10

(4) Evaluation of the medical surveillance program: (If there
is no applicable surveillance program, this category shall
not be considered).

The medical surveillance program
effectively protects the employee 1-2

The medical surveillance program
partially protects the employee 3-6

No medical surveillance program is

in effect, or the medical program

does not effectively protect the

employee 7-10

(5) Cther factors which may significantly affect the degree of
probability of an illness:

(a) If there are mitigating circumstances, such as good
training, warning signs and labels or special proce-
dures, assign a low point total.

(b) Similarly, assign an appropriately higher point count
if there are additional contributing circumstances.

(6) If, in the opinion of the Q@ 0 IH, any of the above factors
do not significantly influence the probability of an illness-
producing accident, that factor shall not be considered in
the probability calculation.

(7) If, on the other hand, use of a factor would tend to dilute
the penalty excessively, that factor shall not be entered into
the penalty calculation. For example, in a confined space wher
there is insufficient oxygen to support life, even when only
one or two employees are exposed, it would not be appropriate
to average in factor (1), number of employees exposed.
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(8) To determine overall probability, the factors used must be
averaged. Total the number of points for each factor and
divide by the number of factors used. Any fraction shall
be disregarded. This is the "probability quotient".

(9) When strict adherence to the probability assessment proce-
dures would result in an unreasonably high or low proba-
bility/severity quotient [See A.T h.(l1).], the @ or IH
may use professional juHgement t djust the probability
gquotient accordingly. , :h decisions shall be adequately
documented.

h. Gravity-based Penalty. The gravity-based penalty is the
unadjusted penalty and is calculated in accordance with the
following procedures:

(1) The gravity-based penalty for eacn violation is determined
by averaging the severity factor and the probability quo-
tient. The sum is divided by two and results in the proba-
bility/severity quotient. Any fractions shall be disre-
garded.

(2) The probability/severity (P/S) quotient is tnen used to
determine the gravity-based penalty (GBP) by consulting
the penalty table. The penalty is found in the column
marked GBP opposite the numerical P/S quotient which has
been assigned to the specific violation and will not be
less than $100.

PENALTY TABLE A — SERIOUS VIOLATIONS
Percent Redu:tion

PIS
Quotient & 10 20 30 40 50 60 70 30

1 100 90 80 70 60

2 200 180 160 140 120 100 80 60

3 300 270 240 210 180 150 120 90 60
4 400 360 320 230 240 200 160 120 30
5 500 450 400 35C 300 250 200 150 100
6 600 540 480 420 360 300 240 130 120
7 700 630 560 490 420 350 280 210 140
8 800 720 640

9 900 810

10 1000
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P/IS
Quotient

O wnN -

FENALTY TABE B — OTHR THAN SERAS MALATIONS

Percent Reduction

&GP 10 20 30 40 50 60 70 80

300 270 240 210 130 150 120 90 60

Gravity Calculations for Combined or Grouped Violations.
The guidelines for calculating penalties given in A.2.e.
through h. generally apply to combined and grouped viola-
tions except as indicated in the following sections.

(1)

(2)

The severity and probability factors for combined viola-
tions shall be based on the instance with the highest P/S
guotient. It is not necessary to complete the penalty
calculations for each instance or subitem of a combined
or grouped violation if it is clear which instance has the
highest P/S quotient.

For grouped violations the following special guidelines
shall be adhered to:

(a) Severity Factor. There are two considerations to be
kept in mind in calculating the severity of grouped
violations.

1 The severity assigned to the grouped violation
shall be no less than the severity of the most
serious reasonably predictable injury or illness
that could result from the violation of any single
item.

2 1f a more serious injury or illness is reasonably
predictable from the grouped items than from any
single violation item, the more serious injury or
illness shall serve as the basis for the calcula-
tion of the severity factor of the grouped viola-
tion.

(b) Probability Factors. There are three considerations
to be kept in mind in calculating the probability of
grouped violations.

The probability assigned to the grouped violation
shall be no less than the probability of the item
which is most likely tc result in an injury Of
illness.
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2_ If the overall probability of injury or illness is
greater with the grouped violation than with any
single violation item, the greater probability of
injury or illness shall serve as the basis for
calculation of the probability assessment of the
grouped violation.

2 Some individual probability factors may be increased
by grouping and others may not. The increased values
shall be used in the probability calculation, if,
in the professional judgment of the QO or IH, a
more appropriate probability assessment will result.
For example, the number of employees exposed may
be increased while the proximity factor may not.

(c) Gravity-based Penalty. A single P/S quotient for the
combined or grouped violation will result from the
foregoing considerations. That result shall be the
basis for selecting an appropriate &P for the viola-
tion item according to the guidelines in A.2.F The
penalty shall be entered in the penalty column of the
DOSH-2 across from the first item of the violation.

(3) Combined and grouped violations shall normally be consi-
dered as one violation for penalty purposes, and in such
cases the guidelines for calculating penalties given in
A.2.e. through h. shall apply.

(4) In egregious cases; i.e., willful, repeated and high gravity
serious citations and failures to abate, an additional
factor of up to the number of violation instances may be
applied to the gravity-based penalty calculated in accor-
dance with A.2.i.(2)(c) or the regulatory penalty assigned
in accordance with A.8.b. and c. and adjusted in accordance
with A.2.j., A.5., A.6., A.7., and A.8., as descr ed in
the following subsections. Penalties calculated with
this additional factor shall not be proposed without the
concurrence of the commissioner.

Penalty Adjustment Factors. The gravity-based penalty may be
adjusted downward as much as 80 percent depending upon the
employer's "good faith", "size of business"”, and "history of
previous violations". W to 40 percent reduction will be per-
mitted for size, 30 percent for good faith, and 10 percent for
history.

(1) Since these rates are based on the general character of a
business and its safety and health performance, the rates
shall generally be calculated only once for each employer.
This shall be done after the classification and probability
ratings have been determined for each violation and the

VI-8 R 9/86



general character of the employer's performance will be
apparent.

(2) Limits to the rate of penalty reduction for good faith,
size and history of previous violations in the case of
certain high probability, serious violations may necessi-
tate lower reductions for such violations in some instances.
(See A.2.j,(5)(a)2 and (d).)

(3) If a serious violation is classified as repeated, a penalty
reduction for good faith and history shall not ordinarily
be given since the employer has exhibited a lack of good
faith and reflected a poor history by repeating a previous-
ly cited violation. A reduction for good faith and history
may be applied to a repeated violation only when the viola-
tion is other than serious or, when serious, if it occurs
in sp-te of the employer's efforts to control it, as
when employees have disobeyed the employer's orders.

(4) For willful violations, although consideration shall be
given to the penalty adjustment factors, there will normally
be no penalty reduction due to the egregious nature of
such violations.

(5) The rate of penalty reduction for size of business, employer's
good faith and employer's history of previous violations
shall be calculated on the basis of the criteria described
in the following paragraphs:

(a) Size. A maximum penalty reduction of 40 percent is
permitted for small businesses. "Size of business"
shall be measured on the basis of the number of
employees employed by an employer in all workplaces.
Information on the total number of an employer's
employees can generally be obtained at the inspected
worksite. However, on occasion it may be necessary
to obtain or confirm the information from the employer's
headquarters.

1 The rates of reduction to be applied are as

follows:

Employees Percent reduction
10 or fewer 40

11 to 25 30

26 to 60 20

61 to 100 10

More than 100 None
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2 An employer's ability to pay a penalty shall not

normally be investigated or considered in deter-
mining the penalty reduction for size of business.
However, if an employer presents convincing evi-
dence of an inability to pay a penalty because of
the financial difficulties of the business at an
informal conference, the Chief may determine that
a penalty reduction is appropriate: such a deter-
mination shall be documented in the case file.

When a small business has one or more serious viola-
tions of very high probability (8-10) or a signifi-
cant number of moderate probability (4-7) which
indicates a notable lack of concern for employee
safety and health, the Chief may determine that
only a partial reduction in penalty shall be per-
mitted for size of business.

(b) Good Faith. A maximum penalty reduction of 30 per-
cent is permitted in recognition of an employer's

jood faith”. Good faith is measured in terms of

the following criteria.

2

Evidence of genuine and effective safety and health
efforts prior to the inspection. Such efforts need
not involve a formalized program, especially for
small businesses which frequently lack the resources
to operate such a program. Factors which shall be
considered in evaluating safety and health efforts,
whether or not the business has a formal program,
include:

£ The information describing the employer's safety
and health program collected during the inspec-
tion and noted in the case file.

2 The overall condition of the workplace as
reflected by the control or elimination of
hazards, especially hazards of high gravity.

£ The extent to which control of or protection
against cited hazards was attempted, even though
inadequately; such attempts may incluae incom-
plete efforts to identify and implement feasible
engineering and/or administrative controls for
toxic substances and harmful physical agents.

2 The extent to which more serious injuries and

illnesses have been investigated and stops
taken to prevent their recurrence.
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e_ The presence of effective monitoring of heal'ch-
hazard exposures.

f The degree to which the employer, employees <nd
their supervisors show knowledge and concern
about safety and health in their actions —
including effective training and supervision

of employees regarding good work practices.

£ Up-to-date maintenance and review of injury/ill-
ness records.

h Specific actions to prevent recurrence of recorded
injuries and illnesses.

i_ The extent to which violations observed and
injuries and illnesses which have occurred
relate to hazards involving difficult, expen-
sive and not widely known controls.

2_ Evidence of a desire to comply with the statutes
during and after an inspection. Primary factors
demonstrating such a desire are the speed and
willingness with which the employer initiates
correction of hazards noted during an inspection.

2_ Reductions shall, in general, be made as follows:

a 30-percent. For generally thorough and effec-
tive safety and health efforts and prompt and
aggressive initiation of abatement of cited
violations during the inspection or (by commit-
ment) as soon as is practical reflected by:

+ Absence of most violations, including all
willful, repeated and serious of moderate
or high gravity.

+ Absence of most serious injuries and
i 11 nesses.

Il

20-percent. For moderately thorough and effec-
tive safety and health efforts with a few defici-
encies and slightly reluctant initiation of
abatement reflected by:

+ Absence of all willful violations, repeated
violations of a serious nature, and serious
violations of moderate or high gravity.

+ Absence of most serious injuries and
illnesses.
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(c)

£ 10-percent. For fairly thorough and effective
safety and health effort with a number of defi-

ciencies and initiation of abatement with barely

acceptable promptness or with some reluctance
reflected by:

+ Absence of all willful violations, repeated
violations of a moderate or high gravity
and high gravity serious violations.

+ Absence of easily controlled serious injuries

and illnesses.

IQ.

No reduction. For little safety and health
effort with minimal effectiveness and for
obvious reluctance to initiate correction
of violation with indications that complete
correction may not be made reflected by:

+ Presence of willful or repeated or high
gravity serious violations.

+ Presence of easily controlled serious
injuries or illnesses.

4 Since many employers will not fit exactly these
general criteria for specific rates of reduction,
professional judgement will be required to balance

the important factors in determining an appropriate

rate for a particular employer.

History. A reduction of 10-percent is permitted in
recognition of an employer's lack of a significant
history of previous violations. The evaluation of
an employer's history shall be based on whether there
have been serious, repeated, or willful violations
or a large number of other than serious violations
of moderate or high gravity in previous C8H inspec-
tions and whether the current inspection shows a
continuing poor performance. The 10-percent reduc-
tion in relation to history of previous violations
shall be given when:

1 No previous C&H inspections and no OSH-funded
consultation visits have been conducted.

2 There has been previous OH inspection 0f
consultation activity and there are:

a No new serious violations of moderate or high
gravity (4-10);
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£ No willful violations and no repeated violations
of a serious nature; or

£ Few serious violations of low gravity or repeated
violations of a nonserious nature and few other-
than-serious violations of a moderate or high
gravity.

£ Otherwise, there is no reduction allowed.

(d) Totale The total reduction will normally be the sum
of the reductions for each of the adjustment faccors.
For serious violations with a severity/probability
quotient of 8 or more, the combined rate of penalty
reduction for size, good faith and history of previous
violations shall be limited. Where the S/P quotient
for a specific, high-gravity, serious violation is as
follows, the maximum penalty reduction for all
adjustment factors combined shall be lowered as
indicated in the following chart:

S/P Quotient Maximum Penalty Reduction
8 20%
9 10%
10 0%
3. Imminent Danger Situations. Detailed instructions and procedures
for handling allegations of imminent danger situations are contained
in Chapter VII. Penalties shall be assessed in accordance with the

following:

a. Classifications. An imminent danger situation will normally
involve a serious, willful or repeated violation.

b. Proposed Penalties. Penalties shall be proposed in cases where
citations are issued in imminent danger situations even though,
after being informed by the QO or IH, the employer immediately
eliminates the imminence of the danger and initiates steps to
abate the hazard. The procedures given in this chapter for
calculating and assessing proposed penalties shall be applied
in the case of imminent danger situations, as appropriate.

4. Effect on Penalties |If Employer Immediately Corrects or Initiates
Corrective Action. Appropriate penalties will be proposed with
respect to an alleged violation even though, after being informed
of such alleged violation by the QO or IH, the employer immediate-
ly corrects or initiates steps to correct the hazard. These actions
shall be favorably considered when figuring the penalty adjustment
factor for good faith credit.
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Failure to Abate. AS 18.60.095(d) provides criteria for assessing
civil penalties for failure to abate a violation. A penalty of not
more than $1,000 may be assessed for each day the violation continues
past the final abatement date.

a. Application. A Notification of Failure to Abate Alleged Viola-
tion (DOSH-2F) shall be issued in cases where violations have
not been corrected as required.

(1) Failure to abate penalties shall be applied when an
employer has not corrected a violation which was cited
previously when the previous citation has become a final
order of the Board.

(2) A good faith but unsuccessful effort to abate the viola-
tion shall be taken into consideration when determining
the appropriate penalty amount as indicated in f. of this
subsection.

b. No Employer Contest. |If a timely notice of contest has not been
filed, the citation and proposed penalties shall be deemed to be
a final order of the Review Board upon the expiraton of the con-
test period. Penalties for failure to abate shall be applied
where abatement has not been accomplished.

C. Employer Contests Alleged Violation”). |If an employer contests
one or more of the alleged violations, the period for abatement
does not begin to run, as to those items contested, until the
day following the entry of the final order by the Review Board
affirming the citation.

(1) If tne employer contests only the amount of the proposed
penalty, the employer must correct the alleged violation
within the- prescribed abatement period.

(2) If an employer contests an abatement date io good faith,
a Failure to Abate Notice shall not be issued for the item
contested until a final order affirming a date is entered,
the new abatement period, if any, has been completed, and
the employer has still failed to abate.

d. Calculation of Additional Penalties. A gravity-based penalty
for unabated violations is to be calculated for failure to
abate a serious or other than serious violation on the basis of
the facts noted upon reinspection. This recalculated gravity-
based penalty, however, shall not be less than that proposed
for the item when originally cited, except as provided in
A.5.e.

(1) In those instances where no penalty was initially proposed,
an appropriate penalty shall be determined after consulting
with the supervisor In no case shall the penalty be less
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than $100. Adjustment factors shall then be applied to
arrive at the daily proposed penalty.

(2) Adjustment factors for size, good faith and history shall
be applied based upon the circumstances noted during the
inspection.

(3) The daily proposed penalty shall be multiplied by the
number of calendar days that the violation continued
unabated. The number of days unabated will be counted
from the day following the abatement date specified in
the citation or in the final order. It will include all
calendar days between that date and the date of re-inspec-
tion, excluding the date of reinspection. Normally the
total proposed penalty for failure to abate a particular
violation shall not exceed 30 times the amount of daily
proposed penalty.

(4) In unusual circumstances, such as where the gravity of the
violation is especially high or the employer has willfully
failed to abate the violation, higher penaltiec shall be
proposed. In such situations the proposed penalty and
factors involved shall be approved by the Deputy Director.

Partial Abatement. When a citation has been only partially
abated the daily proposed penalty shall take this into consider-
ation.

(1) When a violation consists of a number of instances and
the follow-up inspection reveals that only some instances
of the violation have been corrected, the additional daily
proposed penalty shall take into consideration the extent
that the violation has been abated. For example, where 3
out of 5 instances have been corrected, the daily proposed
penalty (calculated as outlined in A.5.d without regard to
any partial abatement) may be reduced by 60 percent.

(2) In multi-step correction items, only the failure to comply
with substantive (rather than procedural) requirements
shall generally incur a full failure to abate penalty. On
rare occasions, when the Chief decides to issue a Failure
to Abate Notice for failure to comply with procedural
requirements, the calculation of the daily proposed penalty
shall consider the extent to which a violation has been
substantially abated with the daily proposed penalty
(calculated as outlined in A.5.d without regard to any
partial abatement) reduced accordingly.

Good Faith Effort to Abate. When the QO or IH believes that
the employer has made good faith efforts to correct the viola-
tion and had good reason to believe that it was fully abated,



the Chief may reduce or eliminate the daily proposed penalty
that would otherwise be justified.

Repeated Violations. AS 18.60.095(a) provides that, for a repeated
violation of the Act, an employer may be assessed a civil penalty
of not more than $10,000 for each violation.

a. Gravity and Penalty Factors. Each violation shall be classified
as serious or other-than-serious. A gravity-based penalty
shall then be calculated for repeated violations based on facts
noted during the current inspection. Appropriate adjustment
factors based upon the re-inspection shall be applied.

b. Penalty Increase Factors. Generally, once the gravity-based
penalty is determined, it shall be doubled for the first repeated
violation and quadrupled if the violation has been cited twice
before. If a third repetition of a violation has occurred, the
gravity-based penalty shall be multiplied by 10. For any further
repetition, the Deputy Director shall be consulted.

C. No Gravity-Based Penalty. In those instances where a gravity-
based penalty does not result from the calculation based on
current facts, an appropriate gravity-based penalty shall be
determined following consultation with the supervisor. In no
event shall the penalty be less than $100.

Willful Violations. AS 18.60.095(a) provides that, for a willful
violation of the Alaska Occupational Safety and Health laws, an
employer may be assessed a civil penalty of not more than $10,000
for each violation.

a. Gravity and Penalty Factors. Each violation shall be classified
as serious or other than serious. After determining the gravity
of the violation, a gravity-based penalty shall be determined
based on the facts noted during the inspection. There will nor-
mally be no reduction based on adjustment factors. The gravity-
based penalty is multipled by 10 to arrive at the proposed
penalty.

b. No Gravity-Based Penalty. In those instances where a gravity-
based penalty does not result from the calculation based on
current facts, an appropriate gravity-based penalty shall be
determined following consultation with tne supervisor. In no
event shall the penalty be less than $100.

c. Mixed Violations. Repeated violations for which there is evi-
dence of willfulness shall be cited as repeated with the penalty
calculated as if they were willful when it appears that C&H
would have difficulty proving the element of willfullness.

In such cases the Chief shall consult with the Deputy Director
before issuing the citation.
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Violation of 8 AAC 60.010-80.010 Regulatory Requirements. AS 18.60
.095(g) provides that an employer who violates any of the posting or
recordkeeping requirements shall be assessed a civil penalty of up to
$1,000 for each violation. For egregious violations, an additional
factor may be applied in accordance with A.2.1.(4).

a. General Application. The procedures that follow shall be used
in determining proposed penalties for violations of 8AAC 61.225
and .230 regulatory requirements only when the employer has
received a copy of the "Recordkeeping Requirements" booklet or
had knowledge of the requirements.

(1) If the employer has not received the booklet and did not
have knowledge, citations without proposed penalties will
be issued.

(2) AIll penalties for regulatory violations shall have the
adjustment factors applied in determining the proposed
penalty.

b. Posting Requirements. Penalties for violation of posting
requirements shall be proposed as follows:

(1) CH Notice. |If the employer has not displayed (posted)
the notice furnished by the Occupational Safety and Health
Section as prescribed in 8 AAC 61.450, an other than
serious citation shall normally be issued. The unadjusted
penalty for this alleged violation shall be $100.

(2) Annual Summary. If an employer fails to post the summary
portion of the DOSH-200 Form during the month of February,
as required by 8AAC 61.240, an other than-serious citation
shall be issued with a proposed, unadjusted penalty of $200.

(3) Citation. If an employer received a citation which has not
been posted as prescribed in AS 18.60.091(b), an other-than-
serious citation shall normally be issued. An unadjusted
penalty of $500 shall be proposed.

(4) Right-to-Know. If an employer is covered by AS 18.60.068,
he is required to display a poster and Material Safety
Data Sheets (or a list of chemicals) to inform employees
of toxic and hazardous substances. If such an employer
fails to meet this posting requirement, an unadjusted
penalty of $100 will be proposed.

C. Reporting and Recordkeeping Requirements. AS 18.60.095(g)
provides that violations of the recordkeeping and reporting
requirements may be assessed civil penalties of up to $1,000
for each violation.
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(1) DOSH-200 and DQSH101 Forms. |If the employer does not
maintain the “Log and Summary of Occupational Injuries
and Illnesses", DOSH-200 Form, and the "Supplementary
Record", DOSH-101 Form (or equivalent), as prescribed
in 8 AAC 61.240, an other than serious citation shall
be issued. There shall be an unadjusted penalty of S100
for each C8H form not maintained. When no recordable
injuries or illnesses have occurred, these forms will be
considered as being maintained, even though no entries
appear in them.

(2) Reporting. Employers are required to report either orally
or in writing to the nearest O&H office within 24 hours,
any occurrence of an employment accident which is fatal to
one or more employees or which results in the overnight
hospitalization of one or more employees. An other than
serious citation shall be issued for failure to report
such an occurrence. The unadjusted penalty shall be $400.

d. Grouping. Violations of the posting and recordkeeping require-
ments which involve the same document (e.g., summary portion of
the DOSH-200 Form was neither posted nor maintained) shall be
grouped as an other than serious violation for penalty purposes.
The unadjusted penalty for the grouped violations would then
take on the highest dollar value of the individual items; e.g.,
the unadjusted penalty for not posting the DOSH-200 Form is
$200 and $100 for not maintaining the DO3H-200 Form. The group
unadjusted penalty would be $200 rather than $300.

e. Access to Records. |If the employer fails upon request to provide
records required in Sections 8 AAC 61.260 and 61.270 for inspec-
tion and copying by any authorized representative of the
Commissioner of Labor or by any employee, former employee, or
authorized representative of employees, a citation for viola-
tion of 8 AAC 61.270 shall normally be issued. The unadjusted
penalty shall be $100 for each form not made available. Thus,
if the OSH-200 for the three preceding years is not made avail-
able, the unadjusted penalty would be $300. If the employer is
to be cited for failure to maintain these records, no citation
of 8 AAC 61.270 shall be issued.

f. Notification Requirements. When an employer has received advance
notice of an inspection and fails to notify the authorized employe
representative as required by 8 AAC 61.040, an other than serious
citation shall be issued with an unadjusted penalty of $200.

B. Criminal Penalties.

1. AS 18.60.010—18.60.105 provide for criminal penanties in the following
cases:
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a. Willful violations causing death

=

Giving unauthorized advance notice

c. Giving false information

d. Kil ling—assaulting or hampering the work of a G or IH
Criminal penalties are imposed by the courts after trials and not by

the Occupational Safety and Health Section or the Occupational Safety
and Health Review Board.

Handling Monies Received from Employers.

The Alaska Department of Labor's Fiscal Policies and Procedures Manual will
be followed for billing and handling penalty moniesreceived from employers.

Collection of Penalties. The Chief shall be guided by the following with
regard to penalty collection:

a.

Time Allowed for Payment of Penalties. The date when Denalties
become due and payable depends on whether or not the employer
contests.

(1) Uncontested Penalties. When citations and/or proposed penalties
become uncontested, the penalties are due and payable 15 working
days following the employer's receipt of the Citation and
Notification of Penalty, or in the case of Informal Settlement
Agreements, the execution of the agreement unless otherwise
agreed upon in the settlement. (See Chapter V, G.2.)

(2) Follow-up Procedures. If payment is not received in 15 work-
ing days, a dunning letter (signed by the Commissioner) will be
sent requesting payment. If r,0 payment is received after 30
calendar days of the dunning letter the penalty will be referred
to the legal counsel for court action. The Administrative
Assistant shall follow up on a quarterly basis to ensure prompt
notification of disposition.

(3) Congested Penalties. When citations and/or proposed
penalties are contested, the penalties are due and pay-
able 30 calendar days after the issuance of a final order
by the Review Board. |[If the Board order is appealed to a
Superior Court, the penalties are due and payable 30 calendar
days after the issuance of the court's judgment, provided
that further review by the Supereme Court has not been
sought.

(4) Partially Contested Penalties. When only part of a cita-
tion and/or a proposed penalty is contested, the due date
for payment as expressed in D.2.a.(l) will be used for the
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NOTE: For collection purposes partially contested cases
are to be treated as contested cases.

Contest Penalties. On receipt of an employer's notice of intent to
contest a proposed penalty, the Chief shall forward the notice and a
copy of the case file to the legal counsel with a transmittal letter
informing the legal counsel that penalty payment resulting from the
litigation must be directed to the Department of Labor's Fiscal Section
and requesting that the case file be returned promptly after settlement.

a. Follow-up Procedures. While the case files are in the hands of the
legal counsel, the Chief shall follow up on a quarterly basis to deter
mine the disposition of the case and to ensure prompt notification of
di sposition.
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SB 4721 WISHA

l. Bill addresses department®s enforcement of WISHA
Would change 2 major areas:
1. Duration of redetermination p* iod

2. Amount of penalties for safety violations

I1. REDETERMINATION

IT director decides to reassume jurisdiction
proposal would extend amount of time allowed to
complete redetermination from 15 days to 30 days
Number of requests for reassumption have
increased dramatically
1982 - 590 appeals
1985 - 1688 appeals
Director®s new emphasis to resolve appeals
administratively
Additional time is needed to allow for proper

preparation and consideration of the appeal

I11. PENALTIES INCREASED

A. Why?

1. Publicity about recent industrial accidents

Public concern about amount of WISHA fines



Column in P-I

"Safety Watchdog Has Itty Bitty Teeth"

32 ton crane with operator fell 25 floors
Onto Pike Street in front of Metro bus
Operator survived
Firm fined $350 g/,f4°

Construction Company
Worker died when trench wall collapsed
Company had 2 previous serious
violations
Sharing equipment available on site but
company was in a hurry
Fined $30,000 #lrolSo*

Obviously, amount of potential fine not

enough to deter unsafe conduct

Director ordered a study of situation

a.

Penalties not incrc-sed since enactment in
1973

Latest statistics show 12% increase 1in
construction 1industry accident rate
Current penalties are so minimal that they
are absorbed as a cost of doing business

Cheaper to pay penalty than to be safe



C.

3. Preferable to increase penalties as a deterrent
rather than hire additional staff for enforcement
Result
1. Significant increase in maximum penalties will
result in increase in actual penalties but very
rarely reaching maximum amount
Department uses formula to determine actual
penalty
Factors for formula are set out in statute
Support use of formula:
Avoid heavy handed inspector
Helps tailor penalty to situation
Department has no interest in levying maximum
fines
We want to encourage abatement and
correction rather than being punitive
2. Increased penalties will be greater deterrent
3. Higher penalties will help reduce unfair
competition from businesses that cut corners or
safety to reduce costs
Summary
Reaffirm legislative intent of WISHA
Encourage accident prevention without being

excessively punitive



WSHA PENALTIES  (RON49.17.180)

Rational:

Q

£5

Reaffirm legislative intent regarding a public policy of Safety and Health
in the work pi ace.

Inflation adjustment factors since 1973. (No increase since passage of the act.)

Eliminate unfair competition factors in the market place.
Current penalties are often perceived as a cost of doing business vs.
consequence of failure to provide a safe workplace and correct safety hazards.

Deterent effects vs. increased staffing requirements.

Fees collected are not operating budget 5 - rather S go into Supplemental
Pension Fund (i.e. widows and orphans).

Current penalty structure does not factor in employer's accident record -
rather citation record.

Currently the only significant economic deterent is the industrial insurance rate
this is always after injury/fatality - the driver needs to be accident prevention.

Penalty structure is consistant with public outcry for accountability in
enforcement agencies. (John Marshall - P.l. 10/24/85)



PENALTY COVPARISONS (samples) I

- as of 1983 -

*  Dept, of Ecology:
1.) Improper disposal of hazardous wastes, Ch. 70.105 ROV

$10,000/day and gross misdemeaner.
2.) Willful pollution of state waters, Ch. 90.48 RON

510,000 and 1 year gross misdemeaner
plus: 55,000/day and liability for damages.
3.) Pollution of watershed - $500 misdemeaner.

Littering: Ch. 70.93 ROV

Littering highways: 550 - 51,000 and 90 days misdemeaner.

Clean Air Act: Ch. 70.94 ROW (automobile exhaust)

5200 misdemeaner plus: S250/day additional.

* Pirated Recordings: Ch. 19.25 ROV (black market records and tapes)

$1,000 and 1 year gross misdemeaner.

d Gare Commission: game and gamefish
1.) Siezure of game and devices (truck, gun ...), Ch. 77.12 ROWN

2.) $250 - 1,000 and 1 year gross misdemeaner, Ch. 77.21 RON
3.) Reimburse state for loss 5500 - 51,000, Ch. 77.21 RON

Improper Collection Activities: Ch. 19.16 ROV

1.) Failure to license, SI1,000 civil penalty.
2.) Improper activities, S25,000 civil penalty.

Criminal Penalties, Ch. 9A.20 ROWN (standard ranges):

Gross Misdemeaner: 55,000 and 1 year max.
Misdsemeaner: 51,000 and 90 days max.
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Strange hut true tales from Washing-
ton state government, where a watchdog
agency seems to have more bark than bite:

0O A 32-ton construction crane falls 25
stories and crashes onto Fourth Avenue in
Seattle, The crane operator survives with
slight injuries, but no one else is hurt,
miraculously, because the crane happens
lo fall on a Saturday morning.

The state Department of Labor and
Industries investigates the accident. It
finds that Mobil Crane of Seattle did not
follow recommended procedures in raising
the crane boom. The department cites the
company for a safety violation. ;

Labor and Industries imposes this fine:
$350.

O A Japanese dancer falls to his.death
during a performance while suspended
from a rope hanging from a building in
Pioneer Square. Labor and Industries
investigates the accident. It finds that the
rope was worn and should have been
destroyed; it nlso finds that rope was not
nfjthe thickness required by law.

.The department cites On the Boards, a
Seattle arts group that was sponsoring the
dancers' appearance in Seattle, for the two
safetv violations (a decision which On the

tt h d o g  h a

){?A-H\gHALL

Boards will appeal). The department also
cites the New York producers of the danr
company's tour.

On each 6f the two gmups, Labor and
Industries imposes this fine: $600.

How can safety violations that pre-
sumably led to a man's death result in
only a $600 fine? How can a safety

violation that sent a 32-ton crane crashing
down on Seattle streets result in only a
$350 fine? AL such fines supposed to he
any sort of penalty or punishment? If this
is enforcement, then it seems to be
enforcement with itty bitty baby teeth.
That's exactly what Richard Davis,
the new director of Labor and Industries,
thought when he took over the job eight
months ago in the Gardner administra-
tion. The longtime executive at Pacific
Northwest Bell saw such smnll fines being

S tty b it t oy

assessed and immediately wondered,
“Where do we get these amounts?”

Thus did Davis embark on a journey
down the rabbit hole of state law and
state bureaucracy, to a place where such
fines for safety violations are set according
to a complicated three-page formula, a
fonnuln that doesn't even take into
account whether a death has resulted
from the safety violations.

What matters to Labor and Industries
and determines its fines, according to state
law, is whether such safety violations are
“willfful” and ‘“‘repeated.” If 60, then the
maxim!l n fine is $10,000.

But if safety violations are “serious”
hut are not part of a repeated pattern,
accidents such as those involving the
Seattle crane or the Japanese dancer, then
the maximum fine is only $1,000. And the
complex formula used means that the
$1,000 fine is rarely assessed.

The result of Davis' journey is that
Lnlior and Industries plans to ask tiie
Legislature to rniRe the $1,000 maximum
fine, in effect since 1973, to $5,000. The
department nlso is conducting an exami-
nation of the fines and procedures used by
other states and the federal government to
see if changes in state law are warranted.

te e th

But Davie emphasizes thnt his depart-

ment remains much more interested in
making sure that safety violations don't
happen again than in punishing past
violations. Especially when even Davis
admits that the low fines allowed by law
can be seen as nothing more than
"nuisance fines.”

“We have life-threatening situations

out in the workplace where we have fining
authority,” Davis says. "But we'd rather
have a firm spend its money resolving
safety problems than us go around fining
people. The whole key is making sure
there are no repeat violations."

Labor and Industries’ philosophy in
this may make some sense. But it does not
diminish the sense of outrage that results
when a worn rope sends a man to the most
horrible of public deaths, and the state’s
response is a $600 wrist slap.

Perhaps justice and punishment are
the courts’ concerns. But it still says
something very sad about a society when
safety violations can end a life and the
only penalty imposed by the state is a few
hundred bucks.

o P-I staff columnist John Marshall ap-
pears here Tuesday, Thursday and Saturday.
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SENATE BILL NO. 4721
State of Washington 49th Legislature 1986 Regular Session

by Senators Warnke, Newhouse. Vognild and Bauer

Read first time 1/21/86 and referred to Committee on Commerce &
Labor.

AN ACT Relating to the Washington industrial safety and health
act: amending RCW 49.17.140, 49.17.180, and 49.17.190; and

prescribing penalties.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON.

Sec. 1. Section 14. chapter 80. Laws of 1973 and RCW 49.17.140
are each amended to read as follows:

(1) If after an inspection or investigation the director or his
authorized representative issues a citation under the authority of
RCW 49.17.120 or 49.17.130, the department, within a reasonable time
after the termination of such inspection or investigation, shall
notify the employer by certified mail of the penalty to be assessed
under the authority of RCW 49.17.180 and shall state that the
employer has fifteen working days within which to notify the director
that he wishes to appeal the citation or assessment of penalty. If.
within fifteen working days from the communication of the notice
issued by the director the employer fails to notify the director that
he intends to appeal the citation or assessment penalty, and no
notice is filed by any employee or representative of employees under
subsection (3) of this section within such time, the citation and the
assessment shall be deemed a final order of the department and not
subject to review by any court or agency.

(2) I f the director has reason to believe that an employer has
failed to correct a violation for which a citation has been issued
within the period permitted in the citation for its correction, which
period shall not begin to run until theentry of a final order in the
case of any appeal proceedings underthis section initiated by the
employer in good faith and not solely for delay or avoidance of
penalties, the director shall notify the employer by certified mail
of such failure to correct the violation and of the penalty to be

-1- SB 4721
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by reason of such failure, and shall

assessed under RCW ‘'in. 17.180

state thatthe employer has fifteen working days from the
communication of such notification and assessment of penalty to
notify the director that he wishes to appeal the director’s
notification of the assessment of penalty. If, within fifteen
working days from the receipt of notification issued by the director

Ahe employer falls to notify the director that he intends to appeal

the notification of assessment of penalty, the notification and

assessment of penalty shall be deemed a final order of the department
and not subject to review by any court or agency.

(3) I f any employer notifies the directorthat he intends to

appeal the citation issued under either RCW 49.17.120 or 49.17.130 or

notification of the assessment of a penalty issued under subsections

(1) or (2) of this section, orif, within fifteen working days from

the issuance of a citation undereither RCW 49.17.120 or 49.17.130

any employee or representative of employees files a notice with the

director alleging that the period of time fixed in the citation for

the abatement of the violation is unreasonable, the director may

reassume jurisdiction over the entire matter, or any portion thereof

upon which notice of intention to appeal has been filed with the

director pursuant to this subsection. | f the director reassumes

jurisdiction of all or any portion of the matter upon which notice of
appeal has been filed with the director, any redetermination shall he

completed and corrective notices of assessment of penally, citations,

or revised periods of abatement completed within a period of

((fifteen)) thirty working days, which rcdercrmination shall then

direct appeal to the board of industrial

become final subject to

Insurance appeals within fifteen working days of such rodetcrmlinution

with service of notice of appeal upon the director. In the event

that the director docs not reassume jurisdiction as provided in this

subsection, he shall promptly notify the state board of industrial

insurance appeals of all notifications oT intention to appeal any

such citations, any such notices of assessment of penalty and any
employee or representative of employees notice of intention to appeal
the period of time fixed for abatement of a violation and in addition
record in such appeal matters to tlie

certify a full copy of the
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board. The director shall adopt rules of procedure for the
rcassumptlon of jurisdiction uVtder this subsection affording
employers, employees, and employee representatives notice of the
rcassumptlon of jurisdiction by the director, and an opportunity to
object or support the reassumplion of jurisdiction, either in writing
or orally at an Informal conference to be held prior to the
expiration of the ((fifteen)) thirty-day period. A notice of appeal

filed under this section shall stay the effectiveness of any citation

or notice of the assessment of a penalty pending review by the board
of industrial insurance appeals, but such appeal shall not stay the
effectiveness of any order of immediate restraint issued by the

director under the authority of RCW 49.17.130. The

industrial insurance appeals shall afford an opportunity

hearing in the case of each such appellant and the department

be represented in such hearing by the attorney general and the

shall In addition provide affected employees or

representatives of affected employees an opportunity to

as parties to hearings under this subsection. The board

thereafter make disposition of the issues in accordance

procedures relative to contested cases appealed to the state bo

industrial insurance appeals.

hoard of

for a

shall

board

authorized

participate

shall

with

ard of

Upon application by an employer showing that a goodfaith effort

tocomply with the abatement requirements of a citation

has been made

and that the abatement has not been completed because of factors
beyond his control, the director after affording an opportunity for a
hearing shall issue an order affirming or modifying the abatement

requirements in such citation.

RCW49.17.180

violates the

health

of any

ting a

civil

Sec.2. Section 18, cinpter 80, l.aws of 1973 and
are each amendedto read as follows:

(1) Any employer who wilfully or repeatedly
requirements of RCW 49.17.060, ((or>) of any safety ((ami)) or
standard promulgated under the authority of this chapter,
existing rule or regulation governing the conditions of employment
promulgated by the department, or of any order issued gran
variance under RCW 49.17.080 or 49.17.090 maybo assessed a
penalty not to exceed ((tea)) fifty thousand dollars fo

-3-

r each
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1 violation.

(2) Any employer who has received a citation for a serious

violation of the requirements of RCW 40.17.0(10, or any safely or

health standard promulgated under (he authority of this chapter, of
any existing rule or regulation governing the conditions of
employment promulgated by the department, or of any order issued

granting a variance under RCW 40.17.0HO or 40.17.000 os determined in

accordance with subsection (fi) of this section, shall he assessed a

civil penalty not to exceed ((eHe)) five thousand dollars for each
| violation.

(3) Any employer who has received a citation for a violation of
the requirements of RCW 49.17.0fiO, of any safety ((and)) or health
standard promulgated under this chapter, ((or)) of any existing rule
or regulation governing the conditions of employment promulgated by
the department, or 0( any order Issued granting a variance under RCW
49.17.080 or 49.17.090, where such violation is specifically
determined not to be of a serious nature as provided in subsection
(6) of this section, may be assessed a civil penalty not to exceed
((ene)) three thousand dollars for each such violation, unless such
violation is determined to he de minimis.

(4) Any employer who fails to correct a violation for which u

citation has been issued under RCW 49.17.12C or 49.17.130 within the

period permitted for its correction, which period shall not begin to
run until the date of the final order of the hoard of industrial
insurance appeals in the case of any review proceedings under this

chapter initiated by the employer in good faith and not solely for
delay or avoidance of penalties, may be assessed acivil penalty of
not more than ((ene)) five thousand dollars for each day during which
such failure or violation continues.

(5) Any employer who violates any of the posting requirements of
this chapter, or any of the posting requirements of rules promulgated
by the department pursuant to this chapter related to employee or
employee
to those employee rights to notice set forth in RCW 49.17.U80,
49.17.090, 49.17.120, 49.17.130, 49.17.220(1) and 49.17.240(2), shall

be assessed a penalty ((ef)) not to exceed ((ene)) three thousand

s9 4721 _4-
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dollars for each such violation. Any employer who violates any of

the posting requirements for the posting of Informational.

educational, or training mntorluls under the authority of RCW
49.17.0.10(7), may bn assessed a penalty ((of)) not to exceed one
thousand five hundred dollars for each such violation.

(li) For the purposes of this section, a serious violation shall
he deemed to exist in a work place I f there is a substantial

probability that death or serious physical harm could result from a

condition which exists, or Trom one or more practices, means.
methods, operations, or processes which have been adopted or ore In
use in such work place, unless the employer did not. and could not

with the exercise of reasonable diligence, know of the presence of
the violation.

(7) The director, or his authorized representatives, shall have
authority to assess all civil penalties provided in this section.
giving due consideration to the appropriateness of the penalty wilh
respect to the number of affected employees of the employer Dbeing
charged, the gravity of the violation, the size of the employer’'s
business, the good faith of the employer, and the history of previous
violations.

(8) Civil penalties imposed under this chapter shall be paid to
the director for dcprsit In the supplemental pension fund established
by RCW 51.41.033. Civil penalties may be recovered In a civil action
In the name of the deportment brought In the superior court of tin-
county where the violation is alleged to have occurred, or the

department may utilize the procedures for <collection of civil

penalties as sot forth In RCW 51.48.120 through 51.48.150.

Sec.3. Section 19. chapter 80. Laws of 197.1 and RCW 49.17.19(1

are eachamended to read as follows:

(1) Any person who gives advance notice of anyinspection to hi
conducted under the authority of this chapter, without the consent ol
the director or his authorized representative, shall, upon convictioi
be guilty of a gross misdemeanor nnd be punished by a fine of not
more than one thousand dollars or by imprisonment for not more that

six months, or by both.

(2) Whoever knowingly makes any false statrment . representation

u5, sl 172
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or certification in any application, record, report, plan, or other
document filed or required to be maintained pursuant to this chapter
shall, upon conviction be guilty of ad gross misdemeanor and be
punished by a fine of not more than tun thousand dollars, or by
imprisonment for not more than six months or by both.

(3) Any employer who wilfully and knowingly violates the
requirements of ItCW 49.17.01i0. any safety ((and)) or health standard
promulgated under this chapter, any existing rule or regulation
governing the safety ((and)) or health conditions 0 employment and
adopted by the director, or anyorderissued granting a variance
under RCW 49.17.080 or 49.17.090 andthat violation caused death to
any employee shall, upon conviction be guilty of a gross misdemeanor
and be punished by a line of not more than ((ten)) one hundred
thousand dollars or by imprisonment for not more than six months or
by both; except, that if the conviction is for a violation committed
after a first conviction of such person, punishment shall be a fine
of not more than ((twenty)) two hundred thousand dollars or by
imprisonment for not more than one year, or by both.

(4) Any employer who has been issued an order immediately
restraining a condition, practice, method, process, or means in the
work place, pursuant to RCW 49.17.1.10 or 49.17.i70, and who
nevertheless continues such condition, practice, method, process, or
means, or who continues to use a machine or equipment or part thcreoT
to which a notice prohibiting such use has heen attached, shall be
guilty of a gross misdemeanor, and upon conviction shall be punished
by a fine of not more than ((ene)) ten thousand dollars or by
imprisonment for not more than six months, or by both.

(5) Any employer who shall knowingly remove, displace, damage, or
destroy, or cause to he removed, displaced, damaged, or destroyed any
safety device or safeguard required to be present anti maintained by
any safety or health standard, rule, or order promulgated pursuant to
this chapter, or pursuant to the authority vested in the director
under RCW 43.22.050 shall, upon conviction, be guilty of a
misdemeanor and be punished by a fine of not more than ((two-hum'red

fifty)) one thousand dollars or by imprisonment for not more than

ninety days, or by both.

SB 1721 -«

(R) Whenever the director ha™ reasonable cause to believe that

any provision of this section defining a crime has been violated by

an employer, the director shall cause a record of such alleged

violation to be prepared, n copy of which shall be
prosecuting attorney of the —county wherein such
occurred, and the prosecuting attorney of such

writing advise the director of the disposition he

alleged violation.

referred to the
alleged violation
county shall in

shall make of the
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POSITION PAPER

HB 53 - "AN ACT RELATING TO PENALTIES FOR VIOLATIONS TO
WORK-PLACE SAFETY LAWS"

This legislation would reinforce the legislative intent in

AS 18.60.010( which states that the legislature finds that
"...personal injuries and illnesses arising out of work situations
impose a substantial burden upon, and are a hindrance to, the
people of the state in terms of loss of production, wage loss,
medical expenses and disability compensation payments.”™ The
health and safety of every Alaskan worker should be a first
priority in any work-place.

Alaska has continued to have one of the highest occupational

injury and illness rates in the country. It is therefore
necessary to undertake a program to reduce the incidence of
work-related accidents and health hazards in the state. My

decision to strengthen the work-place safety laws resulted from
past discussions with laborers, and research into case examples of
the asbestos problems and other work-place accidents that have
occurred within Alaska. These incidents include the Clear A.F.B.
case, where avoidable microwave exposure causing severe injury to
six workers resulted in an approximately $400 fine.

This legislation parallels actions taken by the Washington State
Legislature last year (1936) by increasing penalities for serious
work-place violations. For example, under current Alaska Statute
the penalty for a serious work-placa safety violation is a maximum
fine of $1,000. This penalty is then adjusted downward by the
Occupational Safety and Health Administration (OSHA), taking into
consideration factors such as the size of the employee®s business,
good faith of the employer and any previous history of violations.
The adjusted average fine for a serious violation is $175.00.

This penalty structure, which has not been adjusted for the past
17 years, is not an effective deterrent to serious hazards.

HB 53 would increase the maximum fine to $25,000. With the
application of the adjustment formula this is expected to increase
the average fine to $4,375. The possibility of more severe fines
should encourage companies to pay more attention to worker safety.
In Washington, an equivalent violation now carries a maximum fine
of $50,000.

There is no reason why an employer can not abide by the standards
mat me federal and state statutes have established. There 1is a



common-law duty to provide a safe work-site that affects whomever
supplies and controls that work-site. This duty protects all
people on the site and not just the employees. (AS18.60.075.)

HB 53 is a deterrent intended to encourage businesses to conform
to work-place safety lav/s and regulations. The main purpose of
this legislation is to remind employers of their responsibility to
prevent accidents. An increase in fines is one way of making sure
that safety in the work-place is a top priority. Employees and
the public need this protection. IT an employer complies with
required statutes and standards, then there should be no worry of
being fined. Small fines are not effective enough to make changes
occur.

It is the sponsor®s earnest hope that greater compliance will
result in a decrease in the number of fines levied. Collected
fines levied will be deposited into the general fund which can be
used to offset the temporary administrative costs that the
Department of Labor will have until the new fines are promulgated.



Committee Substitute for

Bill No. House Bill No. 53 (HESS) Date February 3, 1987
Tit S "N\n Act relating to penalties for Contact. Eileen Plate
violation of workplace safety laws." 465-2700

Richard Arab
465-7856

Under Committee Substitute for House Bill 53, the penalties assessed by the
Department of Labor for violations of Alaska's Occupational Safety and Health
law and regulations would be increased.

Specifically, the provisions of this bill:

(1) increase the maximum penalty for a willful or repeat violation from
510,000 to $25,000;

(2) establish a $1000 minimum penalty for a serious violation; and increase
the maximum penalty for a serious or failure to abate violation from
$1,000 to 510,000;

(3) increase the maximum penalty for a non-- . .jus violation from $1,000 to
$5,000;

(4) increase the maximum penalty for a willful or repeat violation which
results in the death of a worker from $10,000 to $150,000; and increase
from $20,000 to $500,000 the maximum penalty for a second conviction of a
willful or repeat violation causing death;

(5) ‘increase from $10,000 to $25,000 the maximum penalty for falsifying or
otherwise misrepresenting occupational safety and health records or
documents; and

(6) increase the maximum penalty for a violation of occupational safety and
health posting requirements from $1,000 to S5,000.

The penalties in effect have not been increased since Alaska's occupational
safety and health law was initially enacted in 1973.

More important than providing for an overdue inflationary increase in the
penalty system, however, the increased penalties would serve as an effective
deterrent to workplace safety and health violations. This, of course, will
translate into safer workplaces, and a reduced risk of injury and illness to
Alaska's workers.

An increased emphasis on worker safety and health is particularly important in
times of economic decline, such as are presently being experienced. When
cost-saving measures are implemented by employers during recessionary periods,
equipment maintenance and replacement are diminished, and the need to increase
worker productivity often results in unsafe "shortcuts"” that would not be

POSITION PAPEK/Department d Lz




Committee Substitute for -2- February 3, 1987
House Bill No. 53 (HESS)

taken or even considered in more prosperous times. The deterrent effect of
increased penalties would, therefore, assure that implementation of
cost-saving measures by Alaska business is not at the expense of or to the
detriment of the safety and health of Alaska's workers.

The Department of Labor' supports the increased penalties for violations of
Alaska's occupational safety and health law and regulations as provided in

this bill.

Approved:

i [—



Offered: 1/30/87

Referred: Judiciary and

Finance

Original sponsors: Koponen, Goll
and Davis

IN THE HOUSE %"ZAE %&%ﬂ%m

CS FOR HOUSE BILL NO. 53 (HESS)

IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to~4kal?i"es~ violations of work-
place safety laws."
BE IT ENACTED BY THE LEGISLATURE OFt;iE STATE OF ALASKA:

* Section 1. AS 18.60.095(a)/is am”haed to read:

(a) An employer Vvfio wilfully oaf repeatedly violates a provision

of AS 18.60.010 - 18.60.105 that is applicable to the -employer or a
standard or regulation adopted under AS 18.60.010 - 18.60.105 may be
assessed by the commissioner a civil penalty of not more than $25.000
[$10,000] for each violation.
* Sec. 2. AS 18.60.095(b) 1is amended to read: ‘X\ Ehﬁ
(b) An employer who receives a citation /ord”~serious violatigjl
of a provision of AS 18.60.010 L8.60.10! it is applicable to the
employer or of a standard or regulation adopted wunder AS 18.60.010 -
18.60.105 shall be assessed by the commissioner a civil penalty of not
>less than [UP TO0] $1,000 and not more th~Aff$10700)~ for each violation.
Mar purperse””f this subsection, a se”ous"~Vi'S5latiop”?s considered to
exist if the violation «creates in the place of employment a
substantial probabiTiXy of death or serious physical harmt"However”
serious violation is not considered to exist if the employer did not
and could not with the exercise of reasonable diligence, know of the
sresence of the violation.
* Sec. 3. AS 18.60.095(c) is amended to read:
(c) An employer who re”eivesa citatibrT?or a violation of

provision of AS 18.60.010 - 18/607X05" that is applicable to the

HR0063B 1- 3B 53(HE9)



\chapter shall be assessed by the commissioner a civil pensl ® of up to

95000 [$iy000] for each violation.

NG A - The amendments made by this Act apply to violations that

occur on or after the effective date of this Act.

HE0E38 3- 3B 53(HESY)
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; MAYWOOD, IHl. (AP) — Three!
Cornier executives of a sllver-recycl-
lag plant were sentenced Monday to
25 years each In prison and lined
530,000 each for their landmark
murder convictions In the job-re-
lated cyanide death of a worker.

'Cook County Circuit Judge Ronald
J.?. Banks compared the actions of
Ihe three officials of defunct Film
Recovery Systems Inc. to someone
wtio would leave *a time bomb ...
licking ofT In an airplane.

"What happened Is a gross Injus-
Ice,* Banks said. "A man is dead."
. Sentenced were Sleven J. 0'Neil,
Sormer president of Film Recovery
Systems: Charles Klrschbaum, plant
manager, and Daniel Rodriguez, a
oreman. Banks revoked their bonds 1
of 52500 each and ordered them j
rnken into custody.

3anks found the three men guilty
June 14 of murder and reckless con-

duct after an eight-week, non-jury
tnal.

The murder convictions were be-
lieved to be the first In the nation of
corporate officials In a job-related
death. They stemmed from the Feb.
10.1983. death of Stefan Golah, a 61-
vear-old Polish Immigrant who died
after Inhaling cyanide fumes at the
plant In suburban Elk Grove Village.
Cyanide was used to recover sliver
from used X-ray film.

Banks said at the sentencing that
the defendants were clearly aware
of hazardous plant conditions and
didn't have appropriate warning
signs for the workers, many of whom
were lIllegal aliens and couldn't
speak English.

He said Itwas as Ifsomeone would
take a bomb and put In an airline
(and run away wnile) ... the time
bomb Is ticking off. Every day peo-
ple worked there. It kept ticking, It
kept ticking."

"All of the defendants are going to
pay for it harshly,” he said.

In arguments Monday. Tom Tuck-
er. assistant state's attorney, said
Elant worker% regularlx suffered
+irr< nNpexn Vi 0°n T |
Log.

*They (the defendants) had
knowledge of the workers becoming
11l on a daily basis." he said. "They
were motivated by greed, and greed

Daniel Rodriguez

alone."

Defense attorneys contended the
defendants had been unaware of
dangerous conditions at the plant
and had worked there themselves.

Banks also sentenced the defen-
dants to 364 days In Jail for each of
14 counts of reckless conduct. Those
sentences were ordered served con-
currently.

Banks revoked their bonds of
J2.500 each and ordered them taken
Into custody, but an appeals court re-
stored 'he original bonds within
hours.

The convictions were expected to
be appealed.

Banks also fined Film Recovery
and another corporation, Metallic
Marketing, 510,000 each on involun-
tary manslaughter convictions In
Golab's death. In addition, the com-
panies were fined 51,000 for each of
14 counts of reckless conduct.

Chief prosecutor Jay Magnuson
said he was satisfied with the sen-
tences. which could have been as
trigh an  years.

The defendants must serve half of
their sentences, minus 90 days for
good behavior, before being eligible
for parole, said Terry Levin, spokes-
man for the state's attorney's office.

Defense attorney Elliot Samuels,
who represented Klrschbaum, com-
pared the trial to a “witch hunt" He
refused to propose a sentence for his
client, saying he was confident the
appellate court would correct the
“grave unjust.ee.”

In May, a fourth defendant, for-
mer plant manager and vice presi-
dent Gerald Pelt, was acquitted on
the murder charge.

A fifth company official, Michael
MacKay of Salt Lake City, has twice
avoided extradition to Illinois, but
prosecutors are expected to make a
third attempt.

The plant closed after Golab's/
death.

A \w a i

Sleven J. 0 Reil

. Plant played
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Charles Kirschbaum

down cyanide,
Inspector, says.

A federal safety official who ins-
pected an Elk Grove Village fac-
tory after a worker died allegedly
from inhaling cyanide fumes testi-
fied Wednesday that the firm’s
president told him that employees
would be "scared awny" if they
knew the hazardous chemical was
being used.

Michael-Eclwav, -an industrial
hygienist Jor _thc Occupational
*3ntety and Health Administration,
testified at ihe trial of four officials
of Film Recovery System? Inc.,
charged with murder in the death
of Stefan Golab.

Selway said Steven J. 0'Neil,
company president, made the
statement during Selway's three-
day Inspection after Golab's death
Feb. 10, 1983.

Selway said 0'Neil told him that
"he didn't want to overemphasize
the hazards associated with the
operation because it would scare
away the employees.” They were
talking about the lack of employee
training at the plant, Selway said.

At a recess in the Cook County
Circuit Court trial, 0'Neil denied
making the statement.

Also on trial are Gerald Pett. a
vice president: Charles Kir-
schbaum, a plant manager; and

Daniel Rodriguez, a plant
foreman.
Seaway the hydrogen

cvar”ue level recordedim iip plant

According to Selway, a safety

inspector visited the firm

vember, 1982. and

m in No-
reviewed the

Feb..22 wa? SO 'percent higher than
(cqeral.~standanl3 .allow, and the
plant wasn'toperating at full ca-
pacity that day.

3ut he said the 15 parts per
mJlion concentration of cyanide he
recorded was well below the SO

he didn't cite the

company for violating the air stan- .

dards because he wasn't able to
monitor the air quality on a nor-
mal workday.

BUT The "company was finec™"
52,425 for several violations, in-

cluding not providing employees
proper safety masks, gloves,
training and an antedate fnr

firm's records on employee inju-
ries but didn't inspect the plant
hecause the company had an ex-
cellent record.

A medical supply saleswoman
also testified Wednesday that her
company sold a used, stocked
medical cabinet to the firm for a
yacht, but Film Recovery rejected
offers to contract for safetv
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Former worker* at Chicago Magnet Wire Corp. stand io front of the
northwest surburban plant where the boaae* now face criminal
charges after some worker* differed allmenu they aay were caused
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