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STEVE FRANK

. DISTRJCT 20A
Finance Committee Jun

1125 Sun3et Drive
Fairbanks, Alaska 99701

goutfe of 3ReprcE(entatto™

TO: House State Affairs Committee

FROM: Representative Frank

RE: House Bill 521 - "An Act relating to open
containers of alcoholic beverages inmotor
vehicles™

DATE: March 4, 1988

House Bill 521 would make it illegal to carry open
containers of alcoholic beverages in the passenger compartment
of a motor vehicle. A person in violation would be guilty of
an infraction, which is punishable by a fine of up to $300.

Alaska Administrative Code 13 02 545 prohibits drinking
while driving; however, no statute or regulation exists
prohibiting having an open container of alcohol in a vehicle.
Therefore, the existing regulation cannot be enforced unless
an officer actually sees the driver of a vehicle consuming an
alcoholic beverage.

This bill would allow for open containers (including
containers with a broken seal) to be carried in the trunk of a
vehicle. In the case of a station wagon, hatch back, or
similar vehicle that has no trunk or separate storage
compartment, open containers could be transported, within
another container, behind the Qlast upright seat of the

vehicle.

House Bill 521 has broad statewide support from such
groups as Uie Anchorage and Fairbanks chapters of Mothers

Against Drunk Driving (MADD), the Fairbanks Native
Association, and the Alaska Council for the Prevention of
Alcoholism and Drug Abuse. It is also supported by the
Department of Health and Social Services (State Office of
Alcoholism and Drug Abuse - SOADA) and the Department of

Public Safety.



* Housf Bill 37 which was introduced-during the 13th Alaska
Legislature, 1is 1identical to" House Bill 521. As you can see,
there was a great deal of support for HB 3 1in the House 1n

1985.

48 HOUSE JOURNAL February 27, 1985
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OFFICE OF THE GOVERNOR

BILL ANALYSIS
T ublic safety Alaska State Troopers MBS0 Rep. Frank

SHORT TITLE OF BILL
pen containers of alcoholic beverages

DEPARTMENT POSITION

Support
PREPARED BY DATE COMMISSIONER'S SIGNATURE- DATE

Col. Robert E. Jent 217t/ 00 N <3.0i [~ a a

SUMMARY

OTHER AGENCIES AFFECTEO 8Y BILL CONSTITUENT GROUP<S) AFFECTED BY BILL

Department of law , All licensed drivers

law enforcement agencies

ORGANIZATIONAL SUPPORT FOR BILL ORGANIZATIONAL OPPOSITION TO BILL
FISCAL IMPACT: 13 NONE 0 FISCAL NOTE ATTACHED

BACKGROUNOILEGISLATIVE INTENT

This bill makes it an infraction for a person to drive a motor vehicle while there is
an open container of alcoholic beverages in the passen%r compartment.  The basic
purpose of the legislation is to discourage drinking while driving.

ANALYSIS OF BILL/PROGRAM EFFECTS

Nationally! the majority of serious and fatal accidents are conpected with aIcohoI
use by the driver. ~ This measure will provide law enforcement officers with a
add|t|onal deterrent to address this problem> although effective enforcement on a

constant hasis may prove difficult.

VMENDMENTS PROPOSED
This bill prowdes that a person is deemed to have consented to a preliminary breath
test (PBT) if he r|ves with an open container in the vehicle. In LEsSHE vI Siaif

711 P- 2d°575 (Ct. Ptp 1986) the court of appeals held that a PBT suIt codld no
be used to heI an o icer demde whether to arrest a subject; the offlcer already
has to_have Bro able cause_to arrest before he can require the driver to take a
preliminary preath test. The bill* as presently draftedi does not address this

ISSUE.

PLEASE ATTACH A SEPARATE SHEET FOR AOOmMONAL COMMENTS OR ANALYSIS.
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POSITION PAPER
ON

HOUSE BILL NO. 521

"An Act relating to open containers of alcoholic beverages in
motor vehicles."”

The intent of this bill is to assist in lowering the alcohol
related traffic accidents and fatalities by prohibiting
operators of motor vehicles from consuming alcoholic beverages

while driving.
Analysis

Expert testimony at the Presidential Commission on Drunk
Driving, Governor’s Task Force on Drunk Driving, and the
Anchorage Mayor’s Drunk Driving Advisory Committee.a feu years
ago, indicated a strong need for this legislation. The
testimony shows a strong relationship between consumption of
alcohol and accidents. The act of operating a motor vehicle
requires individuals to be free of other activities that may
take auay from their concentration. Furthermore, consumption
of alcohol, a central nervous system depressant drug, often
interferes with brain functions required to make
special/peripheral judgements while driving.

This statute would bring state law in line with many local
ordinances. In Alaska, many roads and highways traverse
districts with local jurisdictions as well as state
enforcement areas. House Bill 521 is needed for continuous

and uniform enforcement.

The statute would give authority for action prior to a driver

obtaining the minimum legal limit blood alcohol level. Under
a variety of conditions, individuals may become less
functional drivers yet not have reached a blood alcohol level
of .10 ratio. This statute, with probable cause, allows
authorities to take preventive enforcement actions.

Nineteen other states have open container statutes. Other
states have more restrictive laws such as "in and about an
automobile.” Uhen consideration is given to Alaskans* rate of

alcohol consumption, alcohol related fatalities, and attitude
regarding alcohol abuse, this statute becomes very necessary.

Recommendat ion

The Department is impressed with public testimony in favor of
this concept, the Presidential Commission Report’?
recommendation, and the action of other states in this regard,
and accordingly is supportive of HB 521.

1
ht
Myra M. Munson, Commissioner
314

ANTlattheu C. Felix, Coordinator
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This bill makes it an infraction for a Rersonto drive a motor vehicle
while there is an open container ofalcoholi¢ beverages in the
passenger compartment, The basic purpose of the legislation is to
discourage drinking while driving.

Nat|onall¥]* the ma or|ty of serious and fatal accidents are connected
with alcohol use by the” driver. This measure will provide law
enforcement offlcers with an additional deterrent to address this
ﬁlrc]ghlem| although effective enforcement on a constant hasis may prove

This, bill rowdes that a g rso |sdeemed to have consented to a .
Prehmmary breath test (PBT) if hed r|ves W|t an open container in
he vehicle. |.i LisliS V| St.sL | e> 711 375 (Ct. Eg 1986) the
court of appeals held that a PBT resul oul not be used to he
officer decide Whether to arrest a supject; the officer already has to
b have Probable cause to arrest before he can require the driver” to take

a preliminary breath test. The bill* as p-esently drafted* 'loes not
a address this™ issue.

At The Department of Public Safety supports this legislation.
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March 1, 1988

Rep. Fran Ulmer, Chairwoman
House State Affairs Committee

P.0. Box V
Juneau, AK 99811

Dear Chairwoman Ulmer:

I understand that two bills regarding alcohol will be considered in House
State Affairs Committee on Friday, March 4. The Alaska Council supports both
pieces of legislation and asks that the following comments be read into the
record at that time, if at all possible.

HB 500:

The Alaska Council on Prevention of Alcohol and Drug Abuse supports HB 500
whicn relate!” to membership on the Alcoholic Beverage Control Board. Public
awareness of the severity of alcohol abuse in Alaska is increasing and this
bill will help continue that process. The Alaska Council 1is encouraged by the
proposed changes which would require that one member of the board be
knowledgeable I,F alcohol and substance abuse problems. The presence of a
substance abuse professional on the ABC Board would be a responsible step
toward increasing awareness of the effects of alcohol on individuals and
communities.

The Alcoholic Beverage Control Board"s decisions impact the health and well
being of the citizens of Alaska. The Alaska Council feels that informed,
responsible decision making at the state level 1is crucial to alcohol preven—
tion efforts. Passage of HB 500 will send a positive message that legislators
recognize the need for continued awareness of the problems associated with
alcohol use and abuse.

HB 521:

The Alaska Council supports HB 521, relating to open containers of alcoholic
beverages in motor vehicles. Drinking and driving are a dangerous, often
fatal, combination which should be strongly discouraged.

7521 OLD SEWARD HWY., SUTEA ANCHORAGE. ALASKA 99518 (907)349*6602
AUnited Way Agency



March 1, 1988

Page Two

In 1917, 58 traffic accidents resulted in 69 alcohol-related deaths in Alaska.
Youth under age 21 accounted for 14 percent of these driving fatalities even
though this same age group only holds 7.1 percent of the drivers licenses.
Measures, such as enacting HB 521, need to be taken to reduce the number of
lives that are lost each year in alcohol-related accidents.

The Alaska Council hopes that the House State Affairs Committee will act
favorably on HB 521 and take this opportunity to help protect the lives of

Alaskans.

Thank you, Chairwoman Ulmer, for sponsoring HB 500 and hearing other bills in
House State Affairs Committee which support prevention of alcohol and drug
abuse in our state.

Sincerely,

Bette O"Moor
Executive Director

cc: Rep. Steve Frank



February 29, 1988

Representative Fran Ulmer
Chairman, House State Affairs Committee

Alaska State legislature

P.0. Box V
Juneau, Alaska 99811

Dear Representative Ulmer:

The abuse of alcohol and the result! ig tragedies associated with this
abuse are a primary concern to the Fairhinks Native Association. Among
the perils related to alcohol abuse are those which happen due to drunk

driving.

FNA is aware of Representative Steve Frank®s proposed '"Open Container
Lawll, HB 521. In our continuing work towards eliminating alcoholism we do
support HB 521. r"A sees this as an important .step towards curbing drunk
driving and the rtlated deaths, accidents and other tragedies.

We hope you will support this bill in the interest of Alaska“"s
efforts to combat drunk driving and alcohol atuse.

Sincerely,

Samuel S. Demientieff
Acting Executive Director

cc: Representative Steve Frank

ADMINISTRATION/ACCOUNTING COMMUNITY SERVICES ALCOHOL AND DRUG ABUSE SERVICES

452-1648 or 456-5151 452-1648 Drop-In Center
JOHNSON O*MALLEY Counseling Services 456-7948

EDUCATIONAL PROGRAM 452-1648 Director out Patient Services
=aakiznaya center" Child Wel/are 452-1648 Ext. 15 456-1041
451-6201 or 451-6211 452-1648 RCAOA Detox Cent ,r 456-1101
BUSINESS AND MANPOWER Family Focus 456-1053 Fairbanks Alcohol Safety

DEVELOPMENT 452-5802 RCAOA Treatment Center Action Program

452-1648 Small Business Assistance 456-1045 452-6144
WOMEN*S EDUCATION PROGRAM 451-8466 RCAOA Hallway House Youth Drug Abuse Prevention

451-8592 452-8761 452-5085

Substance Abuse Regional Counselor Training Program
452-7045
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MOTHERS AGAINSTDRUNK DRIVERS

Fairbanks Northern Lights Chapter

P.O. Box 1167
Fairbanks, Alaska 99707-1167
(907) 456-3964

March 3, 1988

Rep. Frances Ulmer, Chairman
House State Affairs Committee
P.0. Box V

Juneau, Alaska 99811

Dear Rep. Ulmer,

The Fairbanks Northern Lights Chapter of Mothers Against Drunk Driving
strongly supports passage of HB 521, the Open Container Bill.

MADD"s stand against drinking and driving is well known. Drinking
while driving is a doubly dangerous activity. It not only contributes to a
higher blood alcohol level, but is a distraction from the serious business of
safely operating a motor vehicle.

We constantly read vehicle crash reports wherein the inves%igating officer
has inserted comments such as, "numerous empty beer cans were observed in the
vehiclel, or "strong odor of an alcoholic beverage was apparent in the vehicle”".
Beer cans or liquor bottles are found stuffed under seats, or close by vehicles
at crash sites, where they have obviously been tossed out after a crash.
Partially empty six packs are common currency in vehcile crash reports.

The only safe place for alcohol in a motor vehicle is in a sealed con—
tainer, or mixed in the tank with gasoline. Please give an assist to safety on
the highways, airways and waterways of Alaska by passing out HB 521 with a “do-
pass" endorsement from the House State Affairs Committee.

We ask that you share these comments with other committee members.

Sincerely yours,

Barbara Gaston, President
Fairbanks Northern Lights
Chapter MADD

cc: Rep. Steve Frank, Prime Sponsor HB 521



MATLING ADDRESS: (07) 258-MADD
733 West 4th Avenue, Box 821
Anchorage, AK 99501

March 1, 1988
Rep. Steve Frank
P.0. Box V
Juneau, AK 99811

Dear Rep. Frank,

ANCHORAGE . ALASKA
CHAPTER

BUSINESS ADDRESS
733 West 4th Avenue. Suite 304
Anchorage, AK 99501

On behalf of the Anchorage Chapter of Mothers Against
Drunk Driving, |1 would like to endorse House Bill If521.
This bill regarding open containers of alcoholic bev—

erages in automobiles 1is long ov"rdue

in Alaska. There

are very few states iIn our country that have not passed
similar legislation. This bill would give the message

to the citizens, especially the teenagers,

of this state

that the legislature i1s committed to eliminating the

drunk driving problem in Alaska.
passing this bill into law.

Sincerely, , \

gadM CL &

Barbara B. Mills, President
Anchorage Chapter MADD

MODIFYING
ATTITUDES
TOWARDS

I wish you the best in

DRIVING AND

DRINKING
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in this file. The minutes are available on the STAIRS
database CMPR. In order to save.space copies of minutes
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Date referred: 3/7/88 FURTHER REFERRALS:

paTe: [VJUTCK |7,

The Judiciary Committee has considered HB 521

"An Act relatelg to open containers of alcoholic beverages in motor
vehicles. 1

RECOMMENDS:
[ replace with CS |'ﬂb82-*\ )
[ ] attached amendment(s)
[XSf'do pass
[ 1 do not pass

[ ] the same title
[ 1 a new title

[ 1 no recommendation
[ 1 individual recommendations
[ 1

additional referral to the Committee
ADOPTS: ] letter of intent
ATTACHES NEW FISCAL NOTE(s):
[ ] fiscal impact [ ] same as previous fiscal note
[ ] zero fiscal note published
[ 1 zero with analysis [ same as previous zero fiscal
note published 31 1§%

SIGNING OTHER RECOMMENDATIONS:
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Original sponsors: Frank, Miller,
Koponen, et al.

IN THE HOUSE BY THE JUDICIARY COMMITTEE j
CS FOR HOUSE BILL NO. 521 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: MAn Act relating to open containers of alcoholic
beverages in motor vehicles."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 28.35 is amended by adding a new section to article 2
to read:

Sec. 28.35.029. OPEN CONTAINER. (@ A person may not drive a
motor vehicle on a highway or vehicular way or area, when there is an
open bottle, can, or other receptacle containing an alcoholic beverage
In the passenger compartment of the vehicle, except as provided in (b)
of this section.

(b) A person may transport an open bottle, can, or other recep—
tacle containing an alcoholic beverage in the trunk of a motor vehicle
or, 1f the open bottle, can, or other receptacle i1s enclosed within
another container,

(1) behind the last upright seat in a motor home, station
wagon, hatchback, or similar trunkless vehicle; or

(2) on a motor-driven cycle.

(c) In this section

(1) "alcoholic beverage"™ has the meaning given in AS 04.-
21.080(b);

(2) "motor vehicle™ means a vehicle for which a driver’s
license is required;

(3 "open"™ 1includes having a broken seal;

(@) "passenger compartment™ means the area normally

-1- CSHB 521 (Jud)



occupied by the driver and passengers and includes a utility or glove
compartment accessible to the driver or a passenger while the motor
vehicle 1i1s being operated.

(d) A person who violates (a) of this section is guilty of
infraction.

* Sec. 2. AS 28.35.031(b) 1is amended to read:

(b) A person who operates or drives a motor vehicle 1in this
state or who operates an aircraft or watercraft shall be considered tc
have given consent to a preliminary breath test for the purpose of
determining the alcoholic content of the person®s blood or breath. A
law enforcement officer may administer a preliminary breath test at:
the scene of the 1incident if the officer has reasonable grounds tc
believe that a person®s ability to operate a motor vehicle, aircraft,
or watercraft is impaired by the ingestion of alcoholic beverages anc
that the person

(1) was operating or driving a motor vehicle, aircraft, or
watercraft that is involved in an accident; [OR]
(@) committed a moving traffic violation or unlawfully
operated an aircraft or watercraft; in this paragraph, "unlawfully >
means in violation of any federal, state, or municipal statute, regu—
lation or ordinance, except for violations that do not provide reason
to believe that the operator®s ability to operate the aircraft or
watercraft was 1impaired by the ingestion of alcoholic beverages; or

(3) was operating or driving a motor vehicle in violation of

AS 28.35.029(a).

CSHB 521 (Jud) S2-



Offered in the HOUSE

TO HB 521

Page 1, line 19, after

Insert "(1)"

Page 1, line 20, after

Insert or

"container,":

"vehicle":

By Gruenberg

2 j behind the -driverlS seet-ofja motor-driven cycle”

3/17/88



Alaska gotate legislature

STEVE FRANK L
. DISTRICT 20A While in (J)L)l(nnau
Finance Committee Juneau, AEiska 99811

1125 Sunset Drive
Fairbanks, Alaska 99701

p'outfe of &epregentatibet

TO: Representative John Sund, Chairman
House- Judiciary Committee

FROM: Representative Stew/fe Frank

RE: House Bill 521 -/(/An Act relating to open
containers of alcoholic beverages in motor
vehicles"

DATE: March 7, 1988

I have introduced House Bill 521 which would make it
illegal to carry open containers of alcoholic beverages in the
passenger compartment of a motor vehiclec A person in
violation would be guilty of an infraction, which is
punishable by a fine of up to $300.

Alaska Administrative Code 13 02 545 prohibits drinking
while driving; however, no statute or regulation exists
prohibiting having an open container of alcohol in a vehicle.
Therefore, the existing regulation cannot be enforced unless
an officer actually sees the driver of a vehicle consuming an
alcoholic beverage.

HB 521 passed the House State Affairs Committee on Friday
March 5 with the four members present signing ™"do pass.” |
would appreciate your scheduling a hearing on the bill in the
House Judiciary Committee at your earliest convenience.

Thank you very much for your consideration.
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM Marth 4, 1988
SUBJECT: Sectional analysis - HB 52.1
TO: Representative Steve Frank
FROM: Michael F. Ford A

Legislative Counsel

The following 1s a sectional analysis of HB 521:

Section 1 - Prohibits a person from driving on a highway or
vehicular way with an open alcoholic beverage except when
the open beverage 1is in the trunk, or enclosed within
another container behind the last seat in a trunkless
vehicle. Establishes the penalty for violating the law as
an infraction.

Section 2 - Adds violation of the open container law to
those offenses for which a person is considered to have
given consent for a preliminary breath test.

MFF:-bb
wkb3/7075



STEVE FRANK

_ DISTRICT 20A P
Finance Committee Juneau,
1584

1125 Sunset Drive
Fairbanks, Alaska 99701

Jyouz of &eprefentatibe$

TO: House Judiciary Committee
FROM: Rep. Steve Frank 7/ -
RE: penalties for v:clarion of local ordinances

regarding open containers

DATE: March 16, 1988

The following 1iInformation was obtained from the House
Research Agency regarding local penalties for open container
violations in some Alaskan communities.

Anchorage - violation 1is considered a misdemeanor, you
lose 2 points from your drivers license, and the maximum fine
is $50.

Nome - violation is considered a misdemeanor, and you can
receive a maximum Ffine of $500 or a jail term of up to one
year.

Juneau - violation 1is considered an infraction, the
maximum Fine is $300, and a court appearance is mandatory.

Fairbanks - violation is considered an infraction and a
court appearance 1is mandatory.

Seward - violation 1is punishab.1; by a maximum TFfine of
$50.



'l a
ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEA\RCH AGENCY

P.O. Box Y, State Capitol
Juneau, Alaska 99811-3100
Mail Stop 3100
(907) 465-3991

March 4, 1988

MEMORANDUM

TO: Representative Steve Frank
ATTN: Teresa Sager-Stancliff
FROM: Patricia Brawley

Legislative Analyst

RE: Open Container Laws in Other States and Alaska Communities
Research Request 88.200

You asked this agency to provide the names of states with laws prohibiting
possession of open containers of alcoholic beverages in vehicles. You also
wished to know which Alaska communities have ordinances prohibiting the
same. Because of increased national awareness of public health and safety
problems associated with dr. .king and driving, more stringent legislation
is the trend throughout the country. The attached information, updated to
January 1988, from the Natio. al Highway Traffic Safety Administration’s,
Digest of State Alcohol--Highway Safety Related Legislation, shows which
states currently prohibit the possession of open containers in vehicles, as
well as which states have laws prohibiting consumption of alcoholic
beverages in motor vehicles.

State Laws

These states are California, Hawaii, lowa, Kansas, Michigan,
Minnesota, Montana, North Dakota, Oklahoma, Oregon, South Carolina, Utah,
Washington, and Wisconsin.

rtTINrTOEArAVALr4R? A s Mt 1 42390 A 3lEssd+end™ A A O T 3S~Ampf4<ms®-consumption being
implicitly prohibited in the absence of an open container.



Page

<y passenger or driver--of alcoholic
beverages withiu a motor vehicle. These states are Arkansas, Colorado,
Kentucky, Nebraska, New Hampshire (possession 1is prohibited for persons
under 20, unless accompanied by a parent or guardian), New Jersey, New
York, Ohio, Virginia, and West Virginia.

do prohibit the consumption of alcoholic beverages by drivers: Arizona,
Massachusetts, Nevada, Pennsylvania, Rhode Island, Texas (sentence for DWI
may be more severe if an open container 1is present at offence), and
Vermont.

AlasJcs-x-one£3>F fourteen-states-which- currentdyr®wiVe®n6i2statutes

paaQtr«rion~~orwtransportation-of-H>pen-~containers~-or~tbe
consurapt4 on«*"0 A *a 1"CohoTk>-"beveragesws n*jnotor«”vehicles. Other states
include Alabama, Connecticut, Delaware, Florida, Georgia, Indiana,
Louisiana, Maine, Mississippi, Missouri, New Mexico, Tennessee, and
Wyoming. Alabama, Mississippi, and New Mexico are also currently
considering legislation addressing these issues.

Alaska"CommunityvOrdinances

Aprg8AN.fairi)3nkEMNomer~nfeward?rhave”ordinances®which”peGIfiQr11"-
»n«btSMthK”ADossess. 1l ori-lor3transDor.tation Pof open- containers'"~oT”a*lroholW
i>everages«cin motoHivehicles. Other communities--including Juneau, Cordova,

and Petersburg--prohibit® the possession of open containers in public
places, and consider motor vehicles to be "public places."” Some
communities, however--including Ketchikan, Kodiak, and Barrow--prohibit
possession of open containers in public places, but do not consider motor
vehicles to be "public places." Thus, local ordinances and enforcement
vary widely.

I hope this information is useful to you. Please contact me if you have
any questions.

Attachment



STATE

AL
AK
AZ
AR
CA
(00
CT
DE
DC
FL
GA
HI
1D

IN
1A
KS
KY
LA
ME
MD
MA
Ml
MN
MS
MO
MT
NE
NV
NH
NJ
NM
NY
NC
ND
OH
0K
OR
PA
PR
R1
SC
SD
TN
TX

I1legal
Per Se
(BAC
Level)

.10
.10
.10
.10
.10
.15
.10
.10
.10
.10
.12
.10
.10
.10
.10
.10
.10
0.10
0.10

OO OO0 O OO OO O0ODO0OO0O OO0 OO

.10
.10
.10
.10
.10
.10
.10
.10
.10
.10
.10
.10
.10
.10
.10
.08
.10

0.10

0.10

(el elelelelNeNeNoNe oo NoNoeNoNoNoNe)

ANALYSIS BY STATES — HIGH-INTBRBST LEGISLATION
TABLE 2

Pre—
sumptive
(BAC
level)

.08,.139,13

0.10
>.07,.106

0.10
0.10
0.10

In Vehicle
Prohibitions
Open Anti-
Con—

tainer!
X3
x*
X X
X
X

X X

X

X

X X

X X

X

X14 X3

X3

X X

X X

X X

X
X3
X*
X
X

X14 X14.3

X X
X

X X

X X
X3
X3

X X«

X
X3_

Consump —
tion Law

Dram
Shop
Law2

Statute
Statute
Statute
No
Statute”
Statute
Statute8
No
Case Law
Statute!!
Possible?
Case Law
Statute
Statute8
Statute
Statute
No
Case Law
Possiblel2
Statutes8
No
Case Lai/
Statute
Statute
Statute
Statute!”
Statute
No
No
Statute
Statute
Statute
Statute
Statute
Statute
Statute
Case Law
Statute
Statute
No
Statute
Possible?
No
Statute

. Statute2!

Legal
Purch/
Sale
for Ale
Bev
21
21
21
21
21
21
21
21
2110
21
21
21
21
21
21
21
21
21
21
21
21
21
21
21
21
21
21
21
21
21
21
21
21
21
21
21
21
21
21
18
21
21
2123
21
21

6th Edition



TABLK 2 (continued)

I1legal Pre— In Vehicle Legal
STATE Per Se sumptive Prohibitions Dram Purch/
(BAC (BAC Open Anti- Shop Sale
Level) Level) Con— Consump- Law2 for Ale
tainer! tion Law Bev
ut 0.08 — X X Statute 21
VT 0.10 0.10 X8 Statute 2118
VA 0.10 =10 X4 No 21
WA 0.10 - X X Case Law®4&10 21
Wv 0.10 0.1020 X No 21
Wi 0.10 — X X Statuteb 21
WY _ 0.10 . Statute22 19
TOTAL .08 - 2 >.08 - 1 19 34 Case 18-1
.10 - 41 .10 - 21 Law - 6 19-1
12 -1 ,10 prima Statute 21 - 50
15 - 1 facie - 7 - 33
Other - 5 Possible
Case Law

*Laws prohibiting the possession of an open container of an
alcoholic beverage in the passenger compartment of a motor vehicle.
2Ten (10) States do not have dram shop liability.
NApplies to drivers only.
~Possible.
5Applies only to the actions of intoxicated minors; previous case law

as to other types of dram shop actions has been specifically abrogated
by legislation.
6The lower of the two numbers is driving while impaired; the
higher is driving while under the influence.
7Possible case law.
8This state has a statute that places a monetary limit on the
amount of damages that can be awarded in dram shop liability
actions.
9RAC 1level or levels which indicated prima facie evidence.
1= Persons who were 18 before 9/30/86, may continue to purchase
beer and light wine (14% alcohol or less).
“Applies only to the actions of intoxicated minors or persons
known to be habitually addicted to alcohol.

6th Edition



ANALYSIS BY ,STATES — HIGH-INTSHKST LEGISLATION

TABLB 2 (continued)

"Possible case law based upon the actions of minors.
I13The lower of the two numbers is prima facie evidence
of driving while under the influence; the higher 1is
prima facie evidence of driving while intoxicated.
I*Limited application.
IScause of action limited to licensees who have been convicted of
selling alcoholic beverages either to minors or to intoxicated individuals.
3"The statute applies specifically to the actions of intoxicated minors,
but the law does not foreclose developing case law as to other types
of dram shop actions.
I?Not less than 0.08 constitutes being under the influence of
intoxicating liquor.
18persons who were 18 as of 6/30/86 may continue to purchase
alcoholic beverages.
I"Applies only to the actions of (1) intoxicated minors and/or (2)
adults who have lost their will to stop drinking.
20This state has both prima facie and presumptive evidence laws
with BAC levels of 0.10.
21statutory law has limited dram shop actions.
22Liability limited only to the actions of persons who are under 19 years old.
23until 4/1/88, persons who are at least 19 years of age can purchase 3.2f

beer.

6th Edition
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Op. No. 687 (File Nos. A-1392, A-1413),

No. 585 (File No. A-1028), 713 P.2d 1220

P.2d (1987). (1986); M orris v. State, CL App. Op. No.

Stated in Kavorkian v. Tommy’s Elbow 694 (File No. A-1666), P.2d (1987);
Room, Inc., Sup. Ct. Op. No. 2906 (File Brown v. State, Ct. App. Op.No. 714 (File
Nos. S-62, S-79), 694 P.2d 160 (1985) No. A-1715), P 2d (1987); Clark v.

Cited in EfTenbeck v. State, Ct. App State, CL App. Op. No. 716 (File No
Op.No.479 (File No.A-597),700 P.2d 811 A-1840), P24 (1987).

(1985); Anderson v. State, CL App. Op.

Sec. 28.35.031. Implied consent (a) A person who operates or
drives a motor vehicle in this state or who operates an aircraft as
defined in AS 28.35.030(g)(1) or who operates a watercraft as defined
in AS 28.35.030(g)(2) shall be considered to have given consenttp a
chemical test or tests ofthe per 's breath for the purpose of deter-
mining the alcoholic content ofthe person’s blood or breath if law fully
arrested for an offense arising outofacts alleged to have been commiit-
ted while the person was operating or driving a motor vehicle or oper-
ating an aircraft or a watercraft while intoxicated. The test or tests
shall be administered at the direction ofa law enforcementofficer who
has reasonable grounds to believe that the person was operating or
driving amotor vehicle or operating an aircraft or a watercraftin this
state while intoxicated.

(b) A person who operates or drives a motor vehicle in this state or
who operates am aircraft or watercraft shall be considered to have
given consentto apreliminary breath testfor the purpose ofdetermin-
ing the alcoholic contentofthe person'sblood or breath. A law enforce-
mentofficer may administer a preliminary breath test at the scene of
the incident if the officer has reasonable grounds to believe that a
person’s ahility to operate a motor vehicle, aircraft, or watercraft is
impaired by the ingestion of alcoholic beverages and that the person

(1) was operating or driving a motor vehicle, aircraft, or watercraft
that is involved in an accident; or

(2) committed a moving traffic violation or unlawfully operated an
aircraft orwatercraft; in this paragraph, "unlawfully” means in viola-
tion of any federal, state, or municipal statute, regulation or ordi-
nance, except for violations that do not provide reason to believe that
the operator's ahility to operate the aircraft or watercraft was im-
paired by the ingestion of alcoholic beverages.

(c) Before administering a preliminary breath test under (b) ofthis
section, the officer shall advise the person that refusal may be used
against the person in a civil or criminal action arising out of the
incident and that refusal is an infraction. If the person refuses to
submit to the test, the test shall not be administered.

(d) The resultofthe testunder (b) ofthis section may be used by the
law enforcement officer to determine whether the driver or operator
should be arrested.

(e) Refusalto submitto a preliminary breath testatthe requestofa
law enforcement officer is an infraction.
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(0 If a driver or operator is arrested, the provisions of (a) of this
section apply. The preliminary breath testauthorized in this section is
in addition to any tests authorized under (a) of this section. (§ 1ch 83
SLA 1969; am § 11 ch 129 SLA 1980; am § 16 ch 117 SLA 1982; am
§ 16 ch 77 SLA 1983; am 8§ 1 — 4 ch 76 SLA 1985)

Revisor’s notes. — The last clause of
(b)(2) of this section was enacted as AS
28.35.031(g). Reorganized in 1985

Effect of amendments. — The 1985
amendment in subsection (b) inserted "or
who operates an aircraft or watercraft" in
the first sentence, inserted "aircraft, or
w atercraft” in the second sentence, in
paragraph (1) inserted "operating or" and

NOTE? TO

Section constitutional. — The porta-
ble breath test authorized by this section
does not constitute an unreasonable
search under the fourth amendm entto the
United States Constitution. Leslie V.
State, Ct. App. Op. No. 570 (File No
A-865), 711 P.2d 575 (1986).

The imposition of criminal penalties
upon a motorist for his peaceful refusal to
subm itto a breath testdoes notviolate his
right to equal protection uni.Kr the law.
Bu' tt v. M unicipality of Anchorage,
63-. F Supp. 1029 (O. Alaska 1986)

The implied consent statute clearly
serves a legitim ate state interest. Al
drivers law fully stopped are treated
equally, and, from the perspective of the
fourth and fourteenth amendments, those
drivers are treated no differently from
other sorts of persons suspected of com -
m itting crim inal acts. Burnett v. M unici-
pality of Anchorage, 806 F.2d 1447 (9th
Cir. 1986).

Legislative intent — In the im plied
consent statutes, the legislature has gone
to great lengths to avoid authorizing the
police to 'ake blood alcohol tests forcibly
from defendants charged w ith driving
w hile intoxicated; the legislature has, in-
stead, provided extremely strong incen -
tives to a defendant to take a breath test
for blood alcohol by providing criminal
penalties. Bass v. M unicipality of Anchor-
age, Ct. App. Op. No.429 (File No. A-273),
692 P.2d 961 (1984).

Consent to breathalyzer test, etc.

Justas a driver's failure to cooperate ir.
the search conducted by means of a
breathalyzer test is no impediment to the

classification ofthe proceeding as a search
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"aircraft, or watercraft,”and in paragraph
(2) added the language beginning "or un -
law fully operated”; and in subsections (d)
and (f) inserted "or operator.”

O pinions of attorney general. — The
Intoximeter 3000, an infrared alcohol
breath test apparatus, is a "chemical test"”
under this section. 1984 Op. A tt'y Gen.
N o 01.

ECISIONS

incident to arrest, the absence of coopera-
tion is no bar to the characterization of
the taking of breath as a consent search
for which consent has already been sup-
plied by the act of driving on A laska
roads. Burnett v. M unicipality of Anchor-
age, 634 F. Supp. 1029 (D. Alaska 1986)

Request for counsel before breatha-
lyzer test. — D istrict courtjudge's find-
ing that defendant, convicted of driving
w hile intoxicated under municipal code,
did notrequestcounsel prior to taking the
breathalyzer exam ination where he never
asked to speak to an attorney but asked
w hether he might need an attorney, with
testim ony supporting the conclusion that
he wondered if he needed an attorney in
order to make bail, notbecause he wanted

advice aboutsubmitting to a breathalyzer
exam was not clearly erroneous, and su-
perior court judge should not have re-
versed the conviction. A nchorage '
Erickson Ct. App. Op. No. 417 (File No
A-512), 690 P.2d 20 (1984)

Rightto counsel before breathalyzer
test.

See note to AS 28.35.030 wunder this
catchline. Van W ormer v. State, Ct. App

Op.No. 473 (File No. A-320), 699 P.2d 895
(1985)

Use of search w arrant

Im plied Consent Sm tutes in effect at
the time of the arrests of defendants in
1980 und 1981 precluded the admission
into evidence of chemical sobriety test re-
sults obtained pursuant to a search war-
rant after the arrestees had refused to
take such a test. Pena v. State. Sup. Ct.
O p No 2851 (File Nos. 6174, 7052), 684
P.2d 864 (1984)
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If a driver or operator is arrested, the provisions of (a) of this

section apply. The preliminary breath testauthorized in this section is
in addition to any tests authorized under (a) ofthis section. (§ 1 ch 83
SLA 1969; am § 11 ch 129 SLA 1980; am § 16 ch 117 SLA 1982; am
§ 16 ch 77 SLA 1983; am 8 1 — 4 ch 76 SLA 1985)

Revisor’s notes. — The last clause of "aircraft, or watercraft,” and in paragraph
(b)(2) of this section was enacted as AS (2) added the language beginning "or un -
28.35.031(g). Reorganized in 1985. law fully operated”; and in subsections (d)

E ffect of amendm ents — The 1985 and (0 inserted "or operator.”
amendment in subsection (b) inserted "or O pinions of attorney general. — The
who operates an aircraft or w atercraft” in Intoximeter 3000, an infrared alcohol
the first sentence, inserted "aircraft, or breath testapparatus, is a "chem ical test”
w atercraft” in the second sentence, in under this section. 1984 Op. A tt'y Gen.
paragraph (1) inserted "operating or"” and N o 01.

noTes To DECISIONS

Section constitutional. — The porta- incident to arrest, the absence ofcoopera-
ble breath test authorized by this section tion is no bar to the characterization of
does not constitute an unreasonable the taking of breath as a consent search
search under the fourth amendmentto the for which consent has already been sup-
United States Constitution. Leslie V. plied by the act of driving on A laska
State, Ct. App. Op. No. 570 (File No. roads. Burnett v. M unicipality of Anchor-
A-866), 711 P.2d 575 (1986). age, 634 F. Supp. 1029 (D. Alaska 1986).

The imposition of criminal penalties Request for counsel before breatha-
upon a motorist for his peaceful refusal to lyzer test. — D istrict courtjudge’ find-
subm itto a breath testdoes notviolate his ing that defendant, convicted of driving
right to equal protection under the law. w hile intoxicated under municipal code,
Burnett v M unicipality of Anchorage, did notrequestcounsel prior to taking the
634 F Supp 1029 (D. Alaska J986). breathalyzer exam ination w here he never

The implied consent statute clearly asked to speak to an attorney but asked
serves a legitim ate state interest. Al w hether he might need an attorney, with
drivers law fully stopped are treated testim ony supporting the conclusic n that
equally, and, from the perspective of the he wondered if he needed an attorney in
fourth and fourteenth amendments, those order to make bail, notbecause he wanted
drivers are treated no differently from advice aboutsubmitting to a breathalyzer
other sorts of persons suspected of com - exam , was not clearly erroneous, and su-
m itting crim inal acts. Burnett v. M unici- perior court judge should not have re-
pality of Anchorage, 806 F.2d 1447 (9th versed the conviction. Anchorage V.
Cir. 1986). Erickson, Ct. App. Op. No. 417 (File No

Legislative intent — In the im plied A-512), 690 P.2d 20 (1984).
consent statutes, the legislature has gone Rightto counsel before breathalyzer
to great lengths to avoid authorizing the test
police to take blood alcohol tests forcibly See note to AS 28.35.030 under this
from defendants charged with driving calchline. Van W ormer v. State, Ct. App
w hile intoxicated; the legislature has, in- Op.No. 473 (File No. A-320), 699 P.2d 895
stead, provided extremely strong incen- (1985).
tives to a defendant to take a breath test Use of search w arrant
for blood alcohol by providing criminal Im plied Consent Statutes in effect at
penalties. Bass v. M unicipality of Anchor- the time of the arrests of defendants in
age, Ct. App. Op. No.429 (File No. A-273), 1980 and 1981 precluded the adm ission
692 P.2d 961 (1984). into evidence of chem ical sobriety test re-

Consent to breathalyzer test, etc. sults obtained pursuant to a search war-

Justas a driver's failure to cooperate in rant after the arrestees had refused to
the search conducted by means of a take such a test. Pena v. State, Sup. Ct.
breathalyzer test is no impedimentto the Op. No. 2851 (File Nos. 6174, 7052), 684
classification ofthe proceeding as a search P.2d 864 (1984)
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