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C O N T I N U A T I O N  o f  F I S C A L  N O T E  A N A L Y S I S

F o r  Kill/Resolution N o .  H B 5 2

Thi s  b i l l  would amend AS 2 8 . 3 5 . 0 3 6 ( a )  t o  r e q u i r e  t h e  s t a t e  t o  move t h e  
c o u r t  t o  o r d e r  f o r f e i t u r e  o f  a mot o r  v e h i c l e  i n v o l v e d  in  t h e  commiss ion 
o f  t h e  o f f e n s e  o f  D r i v i n g  Whi le  I n t o x i c a t e d  o r  R e f u s a l  t o  Submi t  t o  a 
Chemical  T e s t  i n  e v e r y  c a s e  where  t h e  c o n v i c t e d  p e r s o n  has  been 
p r e v i o u s l y  c o n v i c t e d  more t ha n  once  o f  t h e  same o r  s u b s t a n t i a l l y  s i m i l a r  
o f f e n s e s .  The P u b l i c  De f e n d e r  Agency b e l i e v e  t h a t  t h e  p r op o s e d  amendment  
would n o t  s e r v e  t o  p u n i s h  d e f e n d a n t s  i n  any a p p r e c i a b l e  way b u t  would 
i n s t e a d  c r e a t e  an e x p e n s i v e ,  t ime  consuming and g e n e r a l l y  f r u i t l e s s  
e x e r c i s e  f o r  t h e  c r i m i n a l  j u s t i c e  s y s t e m as  a whol e .

The v a s t  m a j o r i t y  o f  d e f e n d a n t s  who would be s u b j e c t  t o  t h e  p r o v i s i o n s  o f  
t h i s  law do n o t  own t h e  v e h i c l e s  t h a t  t h e y  were  d r i v i n g  a t  t h e  t i me  t he y  
were  a p p r e h e n d e d .  A c c o r d i n g  t o  t h e  D i v i s i o n  o f  Motor  V e h i c l e s ,  more t h a n  
70% o f  t h i r d  t i me  D r i v i n g  Whi le  I n t o x i c a t e d  d e f e n d a n t s  do n o t  own t h e  
v e h i c l e .  F o r f e i t u r e  o f  a v e h i c l e  n o t  b e l o n g i n g  t o  a d e f e n d a n t  would 
t h e r e f o r e  n o t  s e r v e  t o  p e n a l i z e  a d e f e n d a n t  i n  any way,  b u t  would d e v o l v e  
i n t o  a c o n f r o n t a t i o n  be tween t h e  s t a t e  and t h e  l e g a l  owner ,  who c o u l d  be 
a c o m p l e t e l y  i n n o c e n t  t h i r d  p a r t y  who owned t h e  v e h i c l e  o u t r i g h t ,  o r  an 
e q u a l l y  c o m p l e t e l y  i n n o c e n t  l i e n h o l d e r ,  such  as  a l e n d i n g  i n s t i t u t i o n  o r  
f i n a n c i n g  age ncy .

The e f f e c t  o f  t h e  ma nda t o r y  f o r f e i t u r e  p r o c e d u r e ,  t h e n ,  would be t o  
embr o i l  t h e  s t a t e  and t h e  l e g a l  owners  o f  t h e  v e h i c l e s  i n  an u n n e c e s s a r y  
and burdensome l e g a l  b a t t l e  r e f e r e e d  a t  a d d i t i o n a l  t ime  and e xpe ns e  by 
o u r  c o u r t  s y s t e m .  In a d d i t i o n ,  t h e s e  f o r f e i t u r e  p r o c e e d i n g s  would 
t y p i c a l l y  i n v o l v e  v e h i c l e s  whose v a l u e  would no t  w a r r a n t  t h e  e x e r c i s e .

Ic  i s  a n t i c i p a t e d  t h a t  t h i s  p r opos e d  amendment  would r e q u i r e  t h e  s e r v i c e s  
o f  an a d d i t i o n a l  A t t o r n e y  I I I  and a P a r a l e g a l  A s s i s t a n t  I I  t o  compensa t e  
f o r  t h e  i n c r e a s e  w o r k l o a d .  Th i s  would r e q u i r e  an i n i t i a l  b u d g e t  o f  
119 . 7 .

BUDGET ANALYSIS

100 P e r s o n a l  S e r v i c e s :  Anchorage

A t t o r n e y  I I I  6 5 . 9
P a r a l e g a l  I I  4 4 . 8 110.7

300 C o n t r a c t u a l :
Spa c e ,  e x p e r t s ,  e t c . 5 . 0

400 S u p p l i e s :

500 Equipment  (One Time) 3 . 0

1.0

Total 119.7

2 2
page of
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ALASKA COURT SYSTEM

HB 52 -  An Act Relating to  Motor Vehicle F o rfe i tu re

FISCAL NOTE ANALYSIS (Revised)

P e r s o n a l  S e r v i c e s : S a l a r y  B e n e f i t s  T o t a l

L a w  C l e r k ,  R a n g e  1 3 A ,
A n c h o r a g e ,  P P T  -  6  m o n t h s

P r o  T e m  D i s t r i c t  C o u r t  J u d g e ,  
A n c h o r a g e ,  p p t  -  6  m o n t h s

$ 1 3 , 3 0 2  $ 4 , 5 6 4  $ 1 7 , 8 6 6

8 , 3 5 2  8 , 8 7 5  1 7 , 2 2 7

L a w  C l e r k ,  R a n g e  1 3 A ,
F a i r b a n k s ,  P P T  -  6  m o n t h s

P r o  T e m  D i s t r i c t  C o u r t  J u d g e ,  
F a i r b a n k s ,  P P T  -  3  m o n t h s

1 5 , 1 8 6  4 , 9 8 3  2 0 , 1 6 9

9 , 5 2 1  9 , 8 9 3  1 9 , 4 1 4

T o t a l  P e r s o n a l  S e r v i c e s $ 7 4 , 6 7 6

E q u i p m e n t :  ( o n e  t i m e  i t e m s )

D e s k ,  c h a i r ,  f i l i n g  c a b i n e t ,  a n d  t y p e w r i t e r

T o t a l  C o s t

1 4 , 3 7 6
m m w m im i w  mm

$ 8 9 , 0 5 2
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A L A S K A  C O U R T  S Y S T E M

H B  5 2  -  A N A L Y S I S
( R e v i s e d  2 - 2 0 - 8 7 )

T h i s  m e a s u r e  w o u l d  r e q u i r e  p r o s e c u t o r s  t o  f i l e  a n d  c o u r t s  t o  
h e a r  a  m o t i o n  i n  e v e r y  c a s e  s p e c i f i e d  u n d e r  A S  2 8 . 3 5 . 0 3 6 ( a ) .  
U n d e r  c u r r a n t  l a w ,  t h e  s t a t e  h a s  d i s c r e t i o n  t o  f i l e  a  
f o r f e i t u r e  m o t i o n ,  a n d  t h e  c o u r t  c a n  a c t  o n l y  i f  a  m o t i o n  1 b 
f i l e d .

T h e  D e p a r t m e n t  o f  L a w  i n d i c a t e s  t h a t  s u c h  a  m o t i o n  w o u l d  b e  
m a d e  i n  a p p r o x i m a t e l y  4 0 0  c a s e s  a n n u a l l y ,  p r i m a r i l y  i n  
A n c h o r a g e  a n d  F a i r b a n k s .  I t  i s  a s s u m e d  t h a t  s p o u s e s  o r  l i e n ­
h o l d e r s  w i l l  a e s e r t  a n  i n t e r e s t  i n  a p p r o x i m a t e l y  9 0 %  o f  t h e  
c a s e s .  A p p r o x i m a t e l y  o n e - h a l f  o f  t h e s e  c a s e s  a r e  e x p e c t e d  t o  
b e  h i g h l y  c o n t e s t e d .  I t  1 b  a s s u m e d ,  b a s e d  o n  i n f o r m a t i o n  
p r o v i d e d  b y  t h e  D e p a r t m e n t  o f  L a w ,  t h a t  i n - c o u r t  t i m e  f o r  
t h e s e  m o t i o n s  w i l l  a v e r a g e  t w o  h o u r s ,  T h e  l e g i s l a t i o n  w i l l  
a l s o  i m p a c t  c a s e  p r o c e s s i n g .  A  l e g a l l y - t r a i n e d  p e r s o n  m u s t  
r e v i e w  p a p e r w o r k  a n d  p r e p a r e  t h e  f i l e  f o r  a p p r o p r i a t e  a n d  
e x p e d i t i o u s  d i s p o s i t i o n  b y  t h e  j u d g e ,  T h i B  f u n c t i o n  i s  
p e r f o r m e d  b ^  l a w  c l e r k s .  G i v e n  t h e  v o l u m e  o f  a n t i c i p a t e d  
c a s e s ,  i t  i s  a s s u m e d  t h a t  o n e  a d d i t i o n a l  p e r m a n e n t  p a r t - t i m e  
l a w  c l e r k  a n d  o n e  p a r t - t i m e  p r o  t e m  j u d g e  f o r  t h e  d i s t r i c t  
c o u r t  i n  b o t h  A n c h o r a g e  a n d  F a i r b a n k s  w o u l d  b e  r e q u i r e d .  
A d d i t i o n a l  c l e r i c a l  t i m e  c o u l d  b e  a b s o r b e d .
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ALASKA COURT SYSTEM 
HB 52 

ANALYSIS

This measure would require prosecutors to file and courts to hear a motion in 
every case specified under AS 28.35 . 036(a). Under current law, the state has 
discretion to file a forfeiture motion, and the court con act only If a motion Is 
filed.

The Department of Law Indicates that such motions would be made in approxi­
mately 400 cases, primarily In Anchorage and Fairbanks. It Is assumed that 
spouses or lienholders will assert an Interest in the vehicle In approximately 90% 
of the cases- Although some additional time In court will result, the primary 
Impact is on case processing, A legally-trained person must review paperwork 
and prepare the file for appropriate and expjditious disposition by the judge. 
This function is performed by legal technicians. Given the volume of 
anticipated cases, It Is assumed that one additional permanent part-time legal 
technician for the district court In both Anchorage and Fairbanks would be 
required. Additional judicial and clerical time could be absorbed,

2/10/87-5



A LASKA COURT S YST EM 

HB 52 - An Act Relating to Motor V e h i c l e  Forfeiture

FISCAL NOTE

Personal Services: S a l a r y  Benefits

Legal Technic ian, Range 13A,
Anchorage, PPT - 6 months $13,302 $4,564

Legal Technician, Range 13A,
Fairbanks, P P T  - 6 months 15,186 4,983

Total Personal Services

E q u i p m e n t : (one time items)

D e s k ,  chair, f iling cabinet, and typewriter

Total Cost

T o t a l

$17,866

20,169

$38,035

7,188
— ••  m  mm mm

$45,223
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1 1 . 0 - 0 - - 0 - - 0 - - 0 -

TOTAL OPERATING 1 9 8 . 4 1 8 8 . 4 1 9 4 . 0 1 9 9 . 7 2 0 5 . 8

C A P I T A L

R E V E N U E

F U N D I N G :  (Thousands of Dollars)

GENERAL FUND 
FEDERAL FUNDS 
OTHER 
'ITTTAL

1 9 8 . 4 1 8 8 . 4 1 9 4 . 0 1 9 9 . 7 2 0 5 . 8

-------------------------------

P O S I T I O N S :

FULL-TIME
PART-TIME
TEMPORARY

3 . 0 3 . 0 3 . 0 3 . 0 3 . 0

A N A L Y S I S  : (Attach a separate page if necessary)
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C O N T I N U A T I O N  of F I S C A L  N O T E  A N A L Y S I S

F o r  Bill/Resolution N o .  5 -_______

This bil l  amends AS 2 8 .3 5.036(a) by m a n d a t i n g  that the state 

s eek f o r f e i t u r e  of the m o t o r  v e h i c l e  i nv o l v e d  if the c o n v i c t e d  p e r s o n  

has b e e n  p r e v i o u s l y  c o n v i c t e d  mor e  than once for d r i v i n g  w h i l e  

i n t o x i c a t e d  or for r e f u s in g  to submit to a c h e m i c a l  test. U n d e r  c u r r e n t  

law, the state h as  the o p t i o n  of s e e k i n g fo r f ei t u r e ,  but  it is not 

m a n d a t e d  to do so.

D e p a r t m e n t  of L a w  records, as w e l l  as those of the D i v i s i o n  of 

M o t o r  Ve hicles, i n d icate that the d e p a r t m e n t  w o u l d  h a v e  to s e e k  

f o r f e i t u r e in 300 to 400 cases ann u a ll y ,  w h e r e  it does n o t  do so now.

T h e  f o r f e i t u r e  p r o c e s s  ca n  be s o m e w h a t  c o m p l i c a t e d  w h e n e v e r  p a r t i e s  

o t h e r  t han the p e r s o n  c o n v i c t e d  hold an o w n e r s h i p  or s e c u r i t y  i n t e r e s t  

in the v e h i c l e  involved. A  s e p a r a te  c o ur t  h e a r i n g  w o u l d  h ave to be hel d  

in eac h i n d i v i d u a l  case. A title s e a r c h  of eac h  v e h i c l e  w o u l d  h a v e  to 

be conducted. A ll  third part i e s  w i t h  an o w n e r s h i p  i n t e r e s t  w o u l d  h a v e  , 

to be n o t i f i e d  so that they m a y  as s e r t  t heir o w n e r s h i p  i n t e r e s t  at the 

hearings. If a third p a r t y  pr o v e s  t h e i r  o w n e r s h i p  or s e c u r i t y  inte r e s t ,  

and proves that the y  did not k n o w  or h av e  r e a s o n a b l e  c a u s e  to k n o w  the 

v e h i c l e  w o u l d  be u s e d  in the c o m m i s s i o n  of an offense, the v e h i c l e  and 

title to v e h i c l e  is r e le a s e d  to the p a r t y  h o l d i n g  o w n e r s h i p ,  o r  an 

amount e q u a l  to the v a l u e  in the v e h i c l e  h el d  by the p a r t y  h o l d i n g  a 

'.ecurity i n terest is paid to that party. In any event, a s u b s t a n t i a l  

amount of r e s o u r c e s  w i l l  b e  re q u i r e d  to a c q u ir e  and h o l d  v e h i c l e s ,  and 

to m a n a g e  the p r o c e ed s  from v e h i c l e s  that h ave bee n sold.

A t t o r n e y s  w i t h  the M u n i c i p a l i t y  of A n c h o r a g e ,  w h i c h  c o n d u c t s  a 

m u n i c i p a l  f o r f e i t u r e  p r o g r a m  under AS 28.35.038, h a v e  a d v i s e d  us that 

own er s h i p  or s e c u r i ty  i n t er e s t s  are h e l d  by p e r so n s  o t h e r  t ha n  the 

p e r s o n  c o n v i c t e d  of an o f fe n s e  in 90 to 95 p e r  cent of the c a s e s  that 

they hav e  handled. Thus, it appe a r s  that v e r y  few f o r f e i t u r e s  w i l l  be 

s t r a i g h t f o r w a r d  or w i t h o u t  n e e d  for c o s t l y  l egal p r o c e e d i n g s .  The 

D e p a r t m e n t  of L a w  e s t i m a t e s  that at least one a t t o r n e y  III, one 

p a r a p r o f e s s i o n a l ,  and one c l e r k  typist w i l l  be r e q u i r e d  to p r e p a r e  and 

handle f o r f e i t u r e  actions. In a d d i t i o n  to n o r m a l  p e r s o n n e l  and s u p p o r t  

costs, a sum of $ 2 5 , 0 0 0  w i l l  be ne ed e d  to p u b l i s h  l e g a l  n o t i c e s  f o r lien 

holders, and o t h e r s  w i t h  o w n e r s h i p  i n t e r e s t s  w h o  c a n n o t  be e a s i l y  

c o n t a c te d  or r e a d i l y  identified. O t h e r  d e p a r t m e n t s  that w i l l  also 

p r o b a b l y  see a fi s ca l  impact if this bil l  is e n ac t e d  a r e  the Pu b li c  

D e f e n d e r  and the C ou r t  System, who w o u l d  e x p e r i e n c e  i n c r e a s e d  caseload. 

Likewise, the D e p a r t m e n t  of Pub l i c  Safety, wh o  w o u l d  be r e s p o n s i b l e  for 

holding and d i s p o s i n g  of v e hicles, and for r e m i t t i n g  the p r o c e e d s  of 

sales .hose h a v i n g  s e c urity inter e s t  in m a n y  of the v e h i c l e s  that are 

to be sold, w i l l  also e x p e r i e n c e  a f i s c a l  impact. T h e  d e p a r t m e n t  

r ecog n i ze s  the v a l u a b l e  social purp o s e  that this b i l l  serves; h o w e v e r,  

it mus t  caut io n  a g a in s t  b u r d e n i n g  it w i t h  n e w  r e s p o n s i b i l i t i e s  in a 

b udget y e a r  w h e n  m a n y  of the d e p a r t m e n t ' s  core p r o s e c u t i o n  f u n c t i o n s  are 

b e i n g  s e v e r e l y  c u r t a i l e d  due to bu d g e t  constraints.

o
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HB 52 Fi sc a l  A n a l y s i s  

F u n d i ng  S u p m a r y

C O N T I N U A T I O N  o f  F I S C A L  N O T E  A N A L Y S I S

For BilI/Resolution No. HB ______

A t t y  III P / A  II C l e r k  T y p i s t  III T o t a l

71000 62.5 42.6 27.6 132.7

72000 1.8 1.8 - 0 - 3.6

73000 29.8 4.8 4.2 38.8

74000 4.5 4.5 3.3 .12.3

75000 1.5 1.5 8.0 11.0

T otal 55.2 100.1 43.1 198.4

Costs beyond FY 88 include a 3 per cent a n n u a l  i n flation factor.



Posilion Title
A t t o r n e y  111

Mo. of Positions Rumjc/Slcp Dare. Unit
1 22A PX

Time Status Staff Months

PIT 12

Location Election District 

EDA - Anc ho r a g e  8

?•' ■ ■ ■ -♦ • : ' ;v.'. ■ / Justification

Type cf Expenditure Amount T h i s  posit i o n  is needed at A n chorapp and nthnr
1 2 3 s o u t h c e n t r a l  locations, to handle the 300 to 400

.Salary 2.9,140 forfe i tu r e  actions m a n dated by HB 52. Each 

re q uires a court hearing, motio n s  and, in 90 to 95 

per cent of the cases, third party o w nership or 

s e c u ri t y  interests. This bill w i l l  g e n erate a 

large volume of legal transactions requiring the 

ful l- t i m e  s e r vices of at least one attorney. 

A l t h ou g h  these transactions are o f t e n  complicated, 

they rarely involve comp l ex  legal issues. 

A l l o c a t i o n  of the position to the sub-journey 

level of A t t o r n e y  III is therefore recommended.

Dcncfits 13,311

Premium Pay -

Oilier

Tolal Personal Services 62,451

Travel 1,800

Cnnlraclu.il 29,800
Commodities 4,500
Equipment 1 ,500
UUicr

Total Cost 100,051

Funding Source for Tolal Cost

Federal Rcccinls 1002

0. F. March 1003
General Fund 1004 100,051
l-A Receipts 1006

CIP Receipts' 1061

Other

.• If-!- ■ ?!-■ ■ i <•; ■ V  •=! ■

‘Hv-rY ̂  i P - ; * !*-i"![V; ?;v*:’ :; -!-::!!;'  ̂ ;!. v * !
1 • • • T _. ' : '• • : • • • . * :•:> • . • • • : V

R e q u e s t  F o r
N e w  P o s i t i o n

Agency D e p a r t m e n t of Law

DRU P rosecution

C o m p o n e n t  Third Judicial District

PilRC 1 of

Revised Dntc

FY 88



Position Til Ic
P a r a l e g a l  A s s i s t a n t  I I

No. of Positions1 R a n g e /S te p
16A

B a rg . U n it
GtiUTime Status

P I T

Staff Months
12

Type of Expenditure Amount

1 2 3

Salary 32 , 6 2 4

'v • '-t...

'•.< ••• '1 ••••:” > ■.■//> -:?>.<•;:• •• • .•, ,

Benefits 10,127

Premium Pay

Other

To ta l Pcisona l Services .• • •: >v. •.' . 42,551

"I'ravcl 1,800

Contractual 4,800
Commodities 4,500
Equipment 1,500
Other

Location
El’A -  A n c h o r a g e

E le c t io n  D is t r ic t

Total Cost 55,151

Funding Source for Tolal Cost

Federal Receipts 1002
fi. F. March 1003

General Fund 1004

I-A  Receipts 1006

C IP  Rece ip ts 1061

Other

55, 151

K M .  
--> -

| ■ v:: IfPgg

Justification

T his p o si t i o n  is needed at Anchorage, and other 

s o u t h c e n t r a l  locations, to assist wit h  the 300 to 

600 v e h i c l e  fo rfeiture acti o n s  m an d a t e d  by HB 52. 

T itle and reco r d s  se a r c h e s  to ver i f y  an own e r sh i p  

or s e c u r it y  interest, legal notification, and 

p r e p a r a t i o n  of all n e c e s s a r y  d o c u m e n t a t i o n  will be 

required. T h i s  level of w o r k  is most 

a p p r o p r i a t e l y  a l l o c a te d  to the Paralegal Ass i s t a n t  

II class.

R e q u e s t  F o r
N e w  P o s i t i o n

Ag e nc y

B R U

Depar t m e n t  of I.aw

P r o s e c ut i o n

C o m p o n e n t  Third J u d i c i a l District

Page of
Revised Dale

FY 88



Position Tide 
J C l e r k  Typist 1 Ii

No. of Positions Range/Step Barg. Unit
1 811 GCU

Time Status Staff Months

P I T  12

Location Election District 

E M  - A n c h o r a g e  8

Justification

Type of Expenditure Amount Thi s c l e rical po s i t i o n  is needed to assist the
1 2 3 a t t o r n e y  and the pa r a le g a l  handle the 300 to 400

Salary 20,136 v e h i c l e  f o r f ei t u r e  actions m an d a t e d  by HB 52. A 

v e r y  large vo l u m e  of routine d o c u m e n t s  will be 

gen er a t e d  by this work, in c l ud i n g  motions, notices 

to pers on s  with o w n e r s h i p  or s e c u r i t y  interest, 

and c o r r e s p o n d e n c e  between the parties. Because 

this w o r k  will not u s u a l l y  involve h i g h e r  level 

legal instruments, such as briefs, a l l oc a t i o n  to 

the C lerk Typist III level is recommended.

Benefits 7.507 i

Premium Pay
: ;Other

Total Personal Services ■> * ' /  i. 27,643

Travel - 0 -
Contractual 4 ,200
Conniioiii lies 3,300
Equipment 8 .000
Uther

Tolal Cost 43.143

Funding Source for Total Cost

Federal Receipts 1002

fi. F. March 1003

General Find 100*1 4 3,143

I-A Receipts 1006

CIP Receipts' 1061

Other

• . . .
••• . ■ : t .••• fV. % 

j ■ . . •: . ; •.. V.'.. . 'y - •.. ;-:v -t. =: - . 1  : ; ..■j

. :■ • . • : "'-V.*•:«.? ■

R e q u e s t  F o r
N e w  P o s i t i o n

Agency

B R U

C o m p o n e n t

D e p a r tm e n t  ol: L aw

P r o s e cution

T hird J u d i c i a l  D i s t r i c t

Page 3  o f 3
Revised Date

FY 88
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REQUEST:
B U I  V e r s i o n  : C S H B  5 2

_________________________   P u b l i s h  D a t e  : ------------------------------

S T A T E  O F  A L A S K A  1 9 8 7  L E G I S L A T I V E  S E S S I O N

F I S C A L  N O T E

R e v i s i o n  D a t e :  M a r c h  2 4 ,  1 9 8 7 ________________________

T i t l e : " A n  A c t  r e l a t i n g  t o  m o t o r  v e h i c l e  

f o r f e i t u r e . "

A g e n c y  A f f e c t e d : D e p a r t m e n t  o f  L a v ?  

B R U ;  P r o s e c u t i o n ____________________________

S p o n s o r : R e p r .  K o p o n e n

Requestor: House Judiciary Committee
Components : T h i r d  J u d i c i a l  D i s t r i c t

EXPENDITURES/REVENUES: (Thousands of Dollars)

O P E R A T I N G F Y  8 7 F Y  8 8 F Y  8 9 F Y  9 0 F Y  9 1 F Y  9 2

P E R S O N A L  S E R V I C E S

T R A V E L

C O N T R A C T U A L

S U P P L I E S

E Q U I P M E N T

L A N D  &  S T R U C T U R E S

G R A N T S ,  C L A I M S

M I S C E L L A N E O U S

1 3 2 . 7 1 3 6 . 7 1 4 0 . 8 1 4 5 . 0 1 4 9 . 4

. . .  3  ■ 6 3 . 7 3 . 8 3 . 9 4 . 0

3 8 . 8 4 0 . 0

CM•
«—H<

r 4 2 . 4 4 3 . 7

1 2 . 3 8 . 0 8 . 2 8 . 4 8 . 7

1 1 . 0 - 0 - - 0 - - 0 - - 0 -

T O T A L  O P E R A T I N G 1 9 8 . 4 1 8 8 . 4 1 9 4 . 0 1 9 9 . 7 2 0 5 . 8

C A P I T A L

R E V E N U E

FUNDING: (Thousands of Dollars)

G E N E R A L F U N D  

F E D E R A L F U N D S  

O T H E R  

T O T A L

1 9 8 . 4 1 8 8 . 4 1 9 4 . 0 1 9 9 . 7 2 0 5 . 8

POSITIONS:

F U L L T I M E

P A R T - T I M E

T E M P O R A R Y

3 . 0 3 . 0 3 . 0 3 . 0 3 . 0

A N A L Y S I S  :  ( A t t a c h  a  s e p a r a t e  p a g e  i f  n e c e s s a r y )

P l e a s e  s e e  a t t a c h e d  a n a l y s i s .

f c i L J L
P r e p a r e d  b y :  R i c h a r d  I *  P e g u e s >  D i r e c t o r  _ P h o n e  i  4 6 5 * ~ 3 6 7 2

D i v i s i o n  : A d m i n i s t r a t i v e  S e r v i c e s  D i v i s i o n ________________________  D a t e : M a r c h  2 4 ,  1 9 8 7 '

A p p r o v e d  b y  C o m m i s s i o n e r :  G r a c e  B e r ^ J S c h a i b l e ,  A t t y .  G e n .  j } a t e  . M a r c h  2 4 ,  1 9 8 7

A g e n c y :  D e p a r t m e n t  o f  h a w ___________________________________________________________

D i s t r i b u t i o n  ( b y  p r e p a r e r ) :

L e g i s l a t i v e  F i n a n c e  

L e g i s l a t i v e  S p o n s o r  

R e q u e s t o r

O f f i c e  o f  M a n a g e m e n t  a n d  B u d g e t

I m p a c t e d  A g e n c y ( i e s )  P a S e  — - —  o f  — —

S e n a t e  S e c r e t a r y



CO NTIN UATIO N of FISCAL NOTE ANALYSIS
F o r  B i l l / R e s o l u t i o n  N o .  CSHB 5 2  ( J u d . )

T h e  c o m m i t t e e  s u b s t i t u t e  fo r  H B  5 2  a c c o m p l i s h e s  the sam e  

p u r p o s e  as the o r i g i n a l  b i l l  b y  m a k i n g  f o r f e i t u r e  of a v e h i c l e  m a n d a t o r y  

if a p e r s o n  is c o n v i c t e d  of D W I  or r e f u s a l  to s u b m i t  to a c h e m i c a l  test, 

if the p e r s o n  ha s  m o r e  th a n  o n c e  b e e n  p r e v i o u s l y  c o n v i c t e d  o f  the s ame 

offense. T h i s  v e r s i o n  of the b i l l ,  n o w  m a k e s  it m a n d a t o r y  o n  the c o u r t  

to o r d e r  f o r f e i t u r e  u p o n  c o n v i c t i o n ,  r a t h e r  t h a n  r e q u i r i n g  a m o t i o n  b y  

the state, and a s e p a r a t e ,  l a t e r  c o u r t h e a r i n g ,  b e f o r e  f o r f e i t u r e  c o u l d  

take place. H o w e v e r ,  b e c a u s e  of the r e q u i r e m e n t  to p r o t e c t  t h i r d - p a r t y  

i n t e r e s t s  in f o r f e i t e d  v e h i c l e s ,  it w i l l  s t i l l  b e  n e c e s s a r y  f o r  the 

state to d e t e r m i n e  if t h er e  a r e t h i r d - p a r t i e s  w i t h  a s c e r t a i n a b l e  

o w n e r s h i p  o r  s e c u r i t y  i n t e r e s t s ,  a n d  it w i l l  s t i l l  b e  n e c e s s a r y , to 

n o t i f y  t h e m  of t h e i r  r i g ht  to s e e k  r e m i s s i o n .  It w i l l  t h e n  b e  n e c e s s a r y  

to r e p r e s e n t  the s t a t e at c o u r t  h e a r i n g s  to d e t e r m i n e  if r e m i s s i o n  

sh o u l d  occur. We s t i l l  a n t i c i p a t e  tha t  a l a r g e  n u m b e r  of the c a s e s  w i l l  

in v o l v e  f o r f e i t u r e  of v e h i c l e s  h a v i n g  t h i r d - p a r t y  i n t e r e s t s ,  and the 

r e v i s e d  b i l l  w i l l  s t i l l  r e q u i r e  a s u b s t a n t i a l  e f f o r t  on o u r  p a r t  to 

h a n d l e  a n d  p r e p a r e  fo r  r e m i s s i o n  h e a r i n g s .  C o n s e q u e n t l y ,  th e  f i s c a l  

i m p a ct  c o n t a i n e d  in o u r  f i s c a l  n o t e  of F e b r u a r y  9, 1987, r e q u e s t i n g

f u n d s  f o r  one A t t o r n e y  III, o n e  P a r a l e g a l  A s s i s t a n t  II a n d  a C l e r k  

T y p i s t  III, is s t i l l  valid.

p a g e  2_  of 2



CSHB 52 F i s c a l  A n a l y s i s  

F u n d i n g  S u m m a r y

CONTINUATION of FISCAL NOTE ANALYSIS

F o r  B i l l / R e s o l u t i o n  N o .  CSHB

A t t y  III P / A  II C l e r k  T y p i s t  III T o t a l

>00 62.5 4 2.6 2 7.6 132.7

000 1.8 1.8 -0- 3.6

.•000 29.8 4.8 4.2 38 . 8

•000 4.5 4.5 3.3 12.3

; eoo 1.5 1.5 8. 0 11. 0

. cal 100.1 55. 2 4 3.1 1 98.4

sts b e y o n d  F Y  88 in c l u d e a 3 p e r  cen t a n n u a l  i n f l a t i o n factor.
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Position Title

Time Sutus
A t t o r n e y  III

" Staff Months
No. of Positions

1 Range/Step
22A

Barg. Unit
PX

PFT 12

Location
E B A  - A n c h o r a g e

Election District

Type of Expenditure: Amount
1 2 3

Salary 4 9 , 1 4 0 V  x : ' :
Benefits 13,311

Premium Pay V';V'x x : -rixV
Other

Total Personal Services '.':.'ŷx:yX-y:;:''x:xx;:':.V 62,451

Travel 1,800

Contractual 29 , 80 0
Commodities 4 ,500
Equipment 1.500■ Utlicr

Total Cost 100,051
i?:Xv X-.X xVix < m W M § xx.::V: ;Xx;xx-i: XX. X Xy'XfX .V:

Funding Source for Total Cost
Federal Receipts 1002
G. F. Match 1003
General Fund 1004
I-A Receipts 1006
CIP Receipts' 1061

Other

100.051

;■ • X 'I. V - ' :' X: {X:; * • X:’% , f', '. y : y y \y/. ■ • r A \
: y : ;; y ■ : v: X  :

U s x . m:• -y-V •:■<•••> ■■■■■■■■■■■■■r v  t
M :X:I: X ’ >:■ i'XV x ' ,ixxxx; 5:*.;:;./.X 4
:? X • xxx. • ;X XXXXXT;; xX? XX "y. : ... y..X .-. •• ■■■XX - .  ■■ yy ■. .

, H ; V  : : -• -*’ •’*. ‘ : ••

T«s*T Y&t'- ' x>x;x';, .y<<

Justification
Thi s  p o s i t i o n  is n e e d e d  at A n c h o r a g e ,  and o t h e r  

s o u t h c e n t r a l  l ocations, to h a n d l e  the 300 to 400 

f o r f e i t u r e  a c t i o n s  m a n d a t e d  b y  C S H B  52. Each

r e q u ir e s  a court hearing, m o t i o n s  and, in 90 to 95

per cent of the cases, third p a r t y  o w n e r s h i p  or 

s e c u r i t y  interests. T h i s  bilJ w i l l  g e n e r a t e  a

.large v o l u m e  of legal t r a n s a c t i o n s  r e q u i r i n g  the 

f u l l - ti m e  s e r v i c e s  of at l e a s t  o n e  a t t o r n e y . 

A l t h o u g h  these t r a ns a c t i o n s  are o f t e n  c o m p l i c a t e d ,  

they r a r e l y  invo l v e  c o m p l e x  l e g a l  issues. 

A l l o c a t i o n  of the p o s i t i o n  to the s u b - j o u r n e y

level of A t t o r n e y  III is t h e r e f o r e  r e c o m m e n d e d .

R e q u e s t  F o r
N e w  P o s i t i o n

A g e n c y

DRU

C o m p o n e n t

D e p a r t m e n t  of L a w

P r o s e c u t i o n

T hird J u d icial D i s t r i c t

Page of

Revised Dale
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P o s i t i o n  T i t l e  

T i m e  S t a t u s
P a r a l e g a l  A s s i s t a n t  I I  

S t a f f  M o n t h s

N o. o f Positions1 R a n g c J S lc p
16A

Darg. Unit
GG U

P F ' i 12

L o c a t i o n  

E D A  -  A n c h o r a g e

E l e c t i o n  D i s t r i c t

'  ' ' s £  %* V:';.. - -.V Justification

Type of Expenditure Amount T h i s  p o s i t i o n  is n e e d e d  at A n c h o r a g e ,  and o t h e r

1 2 3 s o u t h c e n t r a l  l o c at i o n s ,  to a s s i s t  w i t h  the 300 to

Salarv 32,424 r- ’• 400 v e h i c l e  f o r f e i t u r e  actJ ons m a n d a t e d  by

Benefits 10,127
;-/X>v >y/tai y v >5 V .• • :Y:> Y •:

-V•« &>>. >•:; :* •A Vv» J /aVA'A •./> 'vXw.' v/„
C S H B  52. T i t l e  and r e c o r d s  s e a r c h e s  to v e r i f y  an

Premium Pay o w n e r s h i p  o r  s e c u r i t y  i n t er e s t ,  legal

Other n o t i f i c a t i o n ,  and p r e p a r a t i o n  of all  n e c e s s a r y

Total Personal Services , .v;' 42,551 d o c u m e n t a t i o n  w i l l  be requ i r e d .  T h i s  l evel of

Travel 1.800 w o r k  is m o s t  a p p r o p r i a t e l y  a l l o c a t e d  to the

Contractual 4, 8 0 0 P a r a l e g a l  A s s i s t a n t  II class.

Commodities 4,500
Equipment 1,500
Other

Total Cost 55,151
: • : y. ' :.y .

F u n d i n g  S o u r c e  f o r  T o l a l  C o s t

F e d e r a l  R e c e i p t s 1002
G .  F .  M a t c h 1003

G e n e r a l  F u n d 1004

1 - A  R e c e i p t s 1006

C 1 P  R e c e i p t s ' 1061

Other

55,151

R e q u e s t  F o r
N e w  P o s i t i o n

A g e n c y

B R U

C o m p o n e n t

D e p a r t m e n t :  o f  L a w

P r o s e c u t i o n

T h i r d  J u d i c i a l  D i s t r i c t

P a g e  2  o f  3

R e v i s e d  D a t e

FY 88



Position Title
Time Status

C l e r k  T y p i s t  I I I

PFT

Staff Months
12

No. of Positions
1

Range/Step
8 B

Location
EBA -  A n c h o r a g e

Barg. Unit
CCU

Election District

Type of Expenditure
1

J i a l a r y .

Bencfits
Premium Pay
Other

Total Personal Services

2 0,136

7,507

Travel
Contractual
Commodities
Equipment

Uihcr
Total Cost

Amount

m m M z m

2 1 M
-o-

4 . 2 0 0

3 . 3 0 0

8.000

4 3 , 1 4 3

■ ■;'■■■ Y 1 I-■: .:V :: ' ?  • ::::̂ i '.V :: Y:; / , V ■ :'Y- : i > ■" V- !
Funding Source for Total Cost

Federal Receipts 1002
G. F. Match 1003
General Fund 1004
I-A Receipts 1006
C1P Receipts' 1061

Other

43 , 1 4 3

;Mlli

W m M S m m

i is
:s::S-i/■ i :ii ji'■ i.

HI IMIIiil

JustificMion

Th i s  c l e r i c a l  p o s i t i o n  is n e e d e d  to as s i s t the 

a t t o r n e y  and the p a r a l e g a l  h a n d l e  the 300 to 400 

v e h i c l e  f o r f e i t u r e  a c t i o n s  m a n d a t e d  by C S H B  52. A 

v e r y  large v o l u m e  of r o u t i n e  d o c u m e n t s  w i l l  be 

g e n e r a t e d  by this w o r k ,  i n c l u d i n g  m o t i o n s ,  noti c e s  

to p e r s o n s  w i t h  o w n e r s h i p  o r  s e c u r i t y  interest, 

and c o r r e s p o n d e n c e  b e t w e e n  the parties. Becau s e  

this w o r k  w i l l  not u s u a l l y  i n v o l v e  h i g h e r  level 

l e g a l  in s t r u m e n t s ,  suc h  as briefs, a l l o c a t i o n  to 

the C l e r k  T y p i s t  III level is r e c o m m e n d e d .

R e q u e s t  F o r
N e w  P o s i t i o n

A g e n c y

B R U

C o m p o n e n t

D e p a r t m e n t  of L a w

P r o s e c u t i o n

T h i r d  J u d i c i a l  D i s t r i c t

Page 3 of
Revised Date .2 _________

FY 88



P r o p o s e d  A m e n d m e n t s  t o  CSHB 5 2 ( J u d )

A m e n d m e n t  1 :

P a g e  4, l ine 9 a f t e r  ".03 7 , " add a n e w  s e n t e n c e  to r a a d :

R e m i s s i o n  of f o r f e i t u r e  u n d e r  AS 2 8 . 3 5 . 0 3 7  do e s  not a p p l y  to a 

p e r s o n  c o n v i c t e d  of the o f f e n s e  r e s u l t i n g  in fo r f e it u r e .

T h i s  l a n g u a g e  is o f f e r e d  to m a k e  it a b s o l u t e l y  c l e a r  that the p e r s o n  

c o n v i c t e d  of the DWI m a y  not m o v e  for r e m i s s i o n  of the f o r f e i t u r e  u n d e r  

AS 2 8 . 3 5 . 0 3 7 .

A m e n d m e n t  2:

P a g e  4, a f t e r  l ine 12 add a n e w  s u b s e c t i o n  (d) to read:

F o r  i u r p o s e s  of this section, c o n v i c t i o n s  f o r  b o t h  d r i v i n g  w h i l e  

i n t o x i c a t e d  and f o r  refusal to s u b m i t  to a c h e m i c a l  test of b r e a t h  

u n d e r  AS 2 8 . 35.031 (a.), if a r i s i n g  out of a s i n g l e  t r a n s a c t i o n  and a 

a r r e s t ,  are c o n s i d e r e d  one p r e v i o u s  c o n v i c t i o n .

T h i s  l a n g u a g e  is c u r r e n t l y  in AS 2 8 . 3 5 , 0 3 6 ( b ) , A S  2 8 . 3 5 . 0 3 0 ( f ) ,  and AS 

2 8 . 3 5 . 0 3 2 ( j ) . It w a s  r e c o m m e n d e d  by Pa t  C o n h e a d y  that we put it in the 

n e w  c o m m i t t e e  s u b s t i t u t e  v e r s i o n  of .036 jus*- to m a k e  it c l e a r  that it 

is s t i l l  the in t e n t  of the l e g i s l a t u r e  that this p r o v i s i o n  a p p l y  to 

.036.
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M E M O R A N D U M  M a r c h  20, 1987

T O U C H Y  S I  A l l  ( . A l ' I I O I  

i U N I A U  A L A S K A  W i l l  I 

9 0 /  * 1 6 S  ; | I U K )

SUBJECT: M o t o r  Vehicle Forfeiture - CSHB 52 (Jud)

TO: R e p r e senta tive John Sund

FROM: M i c h a e l  F. Ford ^  *
L egisl a t i v e  Counsel

The v e r s i o n  of CSHB 5 2 (Jud) ap proved by the J u d i c i a r y  
committee contains an amendment to section 3, adding a n e w  
subsection (d) to A S  28.35.036. This subsection was, I 
believe, intended to ensure that convictions for driving 
w h i l e  drunk and for refusing the b r e a t h  test w o u l d  be 
consider ed a single conviction, if both occu rred during the 
same incident. Similar language occurs in AS 28.35.030(f) 
and AS 2 8 . 3 5 . 0 3 2 ( j ). The m an ner in w h i c h  AS 28.35.036 has 
b e e n  r e p e a l e d  and r e e n a c t e d  makes the a d d ition  of s ubsectio n
(d) meaningless. There is no longer any r e q u i r e d  c o n s i d e r a­
tion of m u l t i p l e  convictions in that section. As every 
statute is p r e s u m e d  to have a meaning, I w o u l d  r e c o m m e n d  
that the subsectio n be deleted in order to avoid raising an 
i m plicatio n that the court m a y  r eexamine the issue of m u l t i p l e  
convictions at the hearing on rem ission of forfeiture.

M F F :mkr 
ml 0/031



5 - 0 2 6 6 A
I n t r o d u c e d :  1 / 1 9 / 8 7
R e f e r r e d :  S t a t e  A f f a i r s  a n d
J u d i c i a r y

1

2

3

4

5

6

7
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9

10

11

12

1 3

1 4

1 5

1 6

1 7

1 8

1 9

20

I N  T H E  H O U S E  B Y  K 0 P 0 N F N

H O U S E  B I L L  N O .  5 2  

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  -  F I R S T  S E S S I O N  

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  m o t o r  v e h i c l e  f o r f e i t u r e . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1 .  A S  2 8 . 3 5 . 0 3 6 ( a )  i s  a m e n d e d  t o  r e a d :

( a )  A f t e r  c o n v i c t i o n  o f  a n  o f f e n s e  u n d e r  A S  2 8 . 3 5 . 0 3 0  o r  

T A S l  2 8 . 3 5 . 0 3 2  i n v o l v i n g  a  m o t o r  v e h i c l e  o f  a  t y p e  f o r  w h i c h  a  

d r i v e r ' s  l i c e n s e  i s  r e q u i r e d ,  t h e  s t k t e  s h a l l  [ M A Y ]  m o v e  t h e  c o u r t  t o

o r d e r  t h e  f o r f e i t u r e  o f  t h e  m o t o r  v e h i c l e  i n v o l v e d  i n  t h e  c o m m i s s i o n  

o f  t h e  o f f e n s e  i f  t h e  c o n v i c t e d  p p r s n n j i a s  h p p n  ^ p r e v i o u s l y  c o n v i c t e d  

i n  t h i s  o r  a n o t h e r  j u r i s d i c t i o n  m o r e  t h a n  o n e  o f  t h e ^ ^ a J L l o w i j i ^  

o f  f e n s e s ^ o r ^ a s  m o r e  t h a n  o n c e  b e e n  p r e v i o u s l y  c o n v i c t ^ d ^  o f  o n e  o f ^ : h e

f o l l o w i n g  o f f e n s e s :

( 1 )  d r i v i n g  w h i l e  i n t o x i c a t e d  u n d e r  A S  2 8 . 3 5 . 0 3 0  o r  a n o t h e r  

l a w  o r  o r d i n a n c e  w i t h  s u b s t a n t i a l l y  s i m i l a r  e l e m e n t s ;  o r

( 2 )  r e f u s a l  c o  s u b m i t  t o  a  c h e m i c a l  t e s t  u n d e r  A S  2 8 . 3 5 . 0 3 2  

o r  a n o t h e r  l a w  o r  o r d i n a n c e  w i t h  s u b s t a n t i a l l y  s i m i l a r  e l e m e n t s .

Y
7
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STEVE COWPER, GOVERNOR

PUBLIC DEFEKDEK AGENCY

February 10, 1987

900W.5TH AVENUE 
SUITE TOO
ANCHORAGE, ALASKA 99501 
PHONE: (907) 279-7541

John Hartle
House Judiciary Committee 
P.O. Box V
Juneau, Alaska 99811

RE: HOUSE BILL NO. 52

Dear Mr. Hartle:

I am writing this letter in response to your request for 
comment by the Public Defender Agency to House Bill No. 52, 
which would amend A.S. 28.35.036(a) to require the state to 
move the court to order forfeiture of a motor vehicle involved 
in the commission of the offense of Driving While Intoxicated 
under A.S. 28.35.030 or Refusal to Submit to a Chemical Test 
under A.S. 23.35.032 in every case where the convicted person 
has been previously convicted more than once of the same or 
substantially similar offenses.

Although the Public Defender Agency sees no problem with 
enforcement of the forfeiture provision of the present law in 
appropriate circumstances, we believe that the proposed amendment 
would not serve to punish defendants in any appreciable way but 
would instead create an expensive, time consuming, and generally 
fruitless exercise for the criminal justice system as a whole.

In our experience, the vast majority of defendants who would 
be subject to the provisions of this law do not own the vehicles 
that they were driving at the time they were apprehended. For­
feiture of a vehicle not belonging to a defendant would therefore 
not serve to penalize a defendant in any way, but it could very 
well devolve into a confrontation between the state and the legal 
owner, who could be a completely innocent third party who owned 
the vehicle outright, or an equally completely innocent lienholder, 
such as a lending institution or financing agency.

The effect of the mandatory forfeiture procedure, then, would be 
to embroil the state and the legal owners of the vehicles in an 
unnecessary and burdensome legal battle refereed at additional 
time and expense by our court system, while the defendant would 
no longer be involved or affected in any way. In addition, these 
forfeiture proceedings would typically involve vehicles whose



John H artle
February 10, 1987
Page 2

value would not warrant the exercise.

Although it is always difficult to estimate exactly the amount 
of additional work that would be created by the proposed amend­
ment, the Public Defender Agency anticipates that at a minimum 
it would be necessary to add an additional attorney and an 
additional paralegal in order to compensate for the increased 
workload. An expenditure for this increased staffing, in 
addition to the even greater expenditure to the prosecution 
and to the court system which would be made necessary by the 
mandatory forfeiture proceeding would be particularly unfortunate 
in light of the fact that the highly successful D.W.I. Adjudication 
Project had to be terminated due to lack of funds. It would 
seem difficult, if not impossible, to justify an expenditure for 
the institution of a potentially fruitless mandatory forfeiture 
provision at a time when funding could not be obtained to continue 
the D.W.I. Adjudication Project, which was very effective in 
expediting the adjudication process for DWI cases.

The Public Defender Agency believes that the discretionary 
forfeiture provision of the present law provides the state with 
a certain flexibility that would not be available under the 
proposed amendment. In certain instances, the District Attorney 
and the defense attorney have been able to arrange the sale of 
a defendant's vehicle, which in turn has enabled the defendant 
to pay not only the mandatory minimum fine of $1,000, but 
additionally has enabled the defendant to make restitution and 
obtain funding for longterm residential alcohol treatment. The 
flexibility to make such a disposition coulu well be destroyed 
by a mandatory forfeiture provision.

In summary, the Public Defender Agency strongly urges that the 
proposed amendment not be made, and that the motor vehicle for­
feiture provision remain d jcretionary with the District Attorney's 
office.

Assistant Public Defender 

i/ILW: sh
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D E P A B T M E 1 V T  O F  L A W

CRIMINAL DIVISION

February 10, 1987

- y f  COWPER, GOVERNOR

REPLY TO:

US CRIMINAL DIVISION CENTRAL OFFICE 
POUCH KC
JUNEAU , ALASKA 99811 
PHONE: (907) 465-3428

□ OFFICE OF SPECIAL PROSECUTIONS 
AND APPEALS 

1031 WEST 4THA VENUE. SUITE 318 
ANCHORAGE. ALASKA 99501-5993 
PHONE: (907) 279-7424

The Honorable John Sund 
Chairman, Judiciary Committee 
Alaska State House 
P.O. Box V
Juneau, Alaska 99811

Re: HB 52

Dear Chairman Sund:

This letter is in response to a request from the 
Judiciary Committee for the department's position on HB 52, an 
act relating to motor vehicle forfeiture. HB 52. requires the 
state to move for forfeiture of a motor vehicle upon a third 
conviction for D™I or refusal to take a breath test. The present 
statute, which pe -mits forfeiture to be pursued in the discretion 
of the prosecutor, is rarely used by the state because of the 
expense involved in litigating forfeiture cases (a departmental 
fiscal note has been prepared showing the costs) and because the 
criminal sentence and lengthy license revocation is usually 
sufficient to satisfy the state's interests.

The department believes that, while the pri ’.ary effect
of HB 52 will be to shift the discretion in forfeiture cases from
prosecutors to judges, it is doubtful that additional forfeitures 
will be ordered, except in the most egregious cases. It must be 
recognized that a forfeiture order is not mandatory, and that the 
grounds for forfeiture in AS 28.35.036(c) are very similar to the 
grounds for imposition of a sentence in AS 12.55.005. Under the 
class A misdemeanor penalties permitted for DWI, a court can 
impose a jail term of up to one year and fine of up to $5,000 , 
therefore many judges may feel that the statutory criteria in 
AS 28.35.036(c) will have already been satisfied by the criminal 
sentence and no additional purpose will be served by the 
forfeiture, especially where loss of the car would work a 
financial hardship.

The department therefore believes that the added cost
of filing mandatory forfeiture actions and litigating competing
claims by joint owners and secured lienholders will provide 
little in the way of additional deterrence and public safety. 
The department believes that the present statutory scheme is



The Honorable John Sund 
Chairman, Judiciary Committee

February 10, 1987 
Page -2-

adequate and could conceivably be used more frequently by the 
state without a great deal of additional expense, therefore 
additional consideration will be given to these cases depending 
upon subsequent: budgetary restraints.

DJG:so-74

cc: Bob Evans
Legislative Liaison 
Office of the Governor

Nadine Winters
Director of Constituent Relations 
Office of the Governor

The Honorable Niilo Koponen 
Alaska State House

Very truly yours

GRACE BERG SCHAIBLE 
ATTORNEY GENERAL

By:

B.J. Lewis 
Legislative Liaison 
Department of Lav/



MEMORANDUM

FROM: Representative Niilo Koponen

RE: HB 52 "An Act Relating to Motor Vehicle Forfeiture."

DATE: January 30, 1987

TO: Honorable John Sund

I would appreciate it if you would schedule HB 52 at your 
earliest convenience.

The purpose of this bill is to strengthen the legislative 
intent of AS 28.35.036 by stating the "...the state shall 
[may] move the court to order the forfeiture of the motor 
vehicle...." The primary intent of HB 52 is to limit drunk 
driving fatalities. This legislation may also act as a 
deterrent by convincing first time DWI offenders that they 
will no longer have a vehicle in their possession if they are 
convicted of a second DWI offense.

After HB 6 was signed into law in September 1983, the 
prosecution was given the option to request the confiscation 
of a vehicle for second time DWI offenders. Since 1983, 
only two cars have been confiscated state-wide for second DWI 
offense. Alaska statistics show that in 1985, there were 365 
clruiik^ruylng accidents involving third time offenders. This 
figure incre'ased^to 412 accidents for the first 11 months of 
1936.

HB 52 has a zero fiscal note. I have enclosed backup 
■material. If you need any further information on this bill, 
p lease-contract-me^drL~my~ staff J
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GUIDELINES FOR PROSECUTING FORFEITURE ACTIONS :
FISH, GAME AND GUIDING

A. Statutory Authority: Forfeiture in Fish, Game
and Guiding Violations'

Several statutes provide authority for forfeiture 

of equipment and illegally taken fish and game; these 

include AS 16.05.190, AS 16.05.195, and AS 08.54.210. The 

statute primarily used as a oasis for in rem forfeiture of 

illegally used equipment is AS 16.05.195, enacted in 1974. 

That statute provides, in relevant part:

(a) Guns, traps, nets, fishing gear, 
vessels, aircraft, other motor v e h i­
cles, sleds, and other pa rapher­
nalia or gear used in or in*aid of
a violation of this title, or regula­
tion promulgated under this title, 
be forfeited to the state

(1) upon conviction of the 
offender in a criminal proceeding 
. . .or

(2) upon judgment of a court 
of competent jurisdiction in a p r o­
ceeding in rem that an item speci­
fied above was used in or in aid of 
a violation of this title or regula­
tion promulgated under it.

(b) Items classified in (a) of this 
section may be forfeited under this 
section regardless of whether they 
were seised before instituting the 
forfeiture action.

(c) An action for forfeiture under this 
section may be joined with an alter­
native action for damages brought
by che state to recover damages for 
the value of fish and game or parts 
of t hem...transported or possessed 
contrary to the provisions of this 
Liule or a regulation oromuigatea 
under i t .
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(d )  In  i s  no de fense  chac che pe rson  
who had che items s p e c i f i e d  i n  ( a )  
o f  ch is  s e c t i o n  in  p o s s e s s i o n  ac 
che c ine o f  i c s  use and s e i z u r e  has 
n o t  been c o n v ic t e d  o r  a c q u i t t e d  in  
a c r im in a l  p roceed ing  r e s u l t i n g  
f rom o r  a r i s i n g  ou t  o f  i c s  use .

( e )  Mo f o r f e i t u r e  may be made o f  an
item sub sequen t ly  s o l d  co an i n n o ­
cent pu rchase r  i n  good f a i t h .  The
burden o f  p r o o f  as co whether the 
pu rchase r  purchased  the i tem i n n o ­
c e n t l y  and in  good f a i t h  s h a l l  be 
on che p u rc h a s e r .

( f )  An i tem f o r f e i t e d  under ch is  s e c t i o n
s h a l l  be d i sp o sed  o f  ac che d i s c r e ­
t i o n  o f  che depar tmen t .

The l e g i s l a t u r e  passed ch is  s t a t u t e  p a r t l y  i n  re spon se  
cc p r o c e d u r a l  q u e s t i o n s  chat a r o s e  i n  che case Sca te  v .  G r a v b i l l , 
545 P . 2d 629 (A la sk a  1 9 7 6 ) ,  where f o r f e i t u r e  was demanded by Che 
s t a t e  i n  a c r im in a l  case i n v o l v i n g  i l l e g a l  p o s s e s s i o n  and 
t r a n s p o r t a t i o n  o f  a b ea r  h id e .  G r a v b i l l  had a rgued chac i c  was 
mandatory f o r  the s t a t e  to  i n i t i a t e  a sepa race  in  rem c i v i l  
p roceed ing  i n  o r d e r  co seek f o r f e i t u r e  o f  che a i r p l a n e  used i n  
che v i o l a t i o n .  The supreme c o u r t  r e j e c t e d  t h i s  argument and h e ld  
chac under AS 1 6 . 0 5 . 1 9 0 ,  which was che o n l y  f i s h  and game 
f o r f e i t u r e  s t a t u t e  a t  the t ime ,  an a i r c r a f t  c o u ld  be f o r f e i t e d  in  
a c r im i n a l  p roceed ing .

AS 1 6 . 0 5 . 1 9 0 ,  which was n o t  r e p e a l e d  o r  r e p l a c e d  
by AS 1 6 . 0 5 . 1 9 5 ,  p r o v id e s  a u t h o r i t y  f o r  che s t a t e  to  s e i z e  guns, 
c r a p s ,  n e c s , a i r c r a f t ,  e t c . ,  and p r o v id e s  chat upon c o n v i c t i o n  o f  
the o f f e n d e r  o f  a v i o l a t i o n  o f  the f i s h  and game code ,  che

7 - 4



equipment may be f o r f e i t e d  by c o u r t  o r d e r .  AS 1 6 . 0 5 . 1 9 0  d i f f e r s  
f rom AS 1 6 . 0 5 . 1 9 5  in  chat i t  does n o t  add re s s  c i v i l  in  rem 
p r o c e d u r e s ,  and i t  s p e c i f i e s  t h a t  i l l e g a l l y  taken f i s h  and game 
s h a x l  be f o r f e i t e d  by the c o u r t  upon c o n v i c t i o n ;  i c  does n o t ,  
however ,  add ress  the d i s p o s i t i o n  o f  v e s s e l s ,  a i r c r a f t  o r  o t h e r  
equipment f o r f e i t e d  by a c o u r t .  In  c o n t r a s t ,  AS 1 6 . 0 5 . 1 9 5  
e s t a b l i s h e s  chac f o r f e i t e d  equipment " s h a l l  be d isp o sed  o f  ac the 
d i s c r e t i o n  o f  the depa r tmen t"  [ o f  F i s h  and Game].

G e n e r a l l y ,  w h e n  b r i n g i n g  a n  i n  r e m  f o r f e i t u r e  a c t i o n ,

AS 1 6 . 0 5 . 1 9 5  i s  the a p p r o p r i a t e  s t a t u t o r y  a u t h o r i t y ;  use AS 
1 5 . 0 5 . 1 9 0  f o r  o b t a i n i n g  a s e a rch  and s e i z u r e  w a r r an t  o r  f o r  
o b t a i n i n g  a c o u r t  o r d e r  d i s p o s i n g  o f  i l l e g a l l y  taken f i s h  o r  game 
in  a c r im i n a l  p ro c e ed ing .

I n  a d d i t i o n  t o  the f o r f e i t u r e  a u t h o r i t y  p r o v id ed  in  
T i t l e  16 f o r  f i s h  and game v i o l a t i o n s ,  AS 0 8 . 5 4 . 2 1 0 (b )  p r o v id e s  
i n  p e r t i n e n t  p a r t :

[A] p e r s on  who engages i n  g u id ing  o r  
t r a n s p o r t i n g  a c t i v i t y  d u r i n g  the  p e r i o d  
h i s  l i c e n s e  i s  suspended o r  re voked  under 
t h i s  c h a p t e r  [g u id i n g  c h a p t e r ,  T i t l e  8 ,
A la sk a  S t a t u t e s ]  i s  g u i l t y  o f  a f e l o n y  
p u n i s h a b l e ,  upon c o n v i c t i o n ,  by a f i n e  
o r  n o t  more than $ 5 , 0 0 0  and by im p r i s o n ­
ment f o r  n o t  l e s s  than one y e a r  n o r  more 
than 3 y e a r s .  I n  a d d i t i o n  to  punishment 
f o r  a f e l o n y ,  a i l  guns ,  f i s h i n g  t a c k l e ,  
b o a t s ,  a i r c r a f t , a u t om ob i l e s  o r  o t h e r  
v e h i c l e s ,  camping g e a r  and o t h e r  eq u ip ­
ment and p a r a p h e r n a l i a  used i n ,  o r  in  
a i d  o f ,  g u id in g  o r  t r a n s p o r t i n g  a c t i v i t y  
engaged i n  du r in g  thp p e r i o d  o f  
su sp en s io n  o r  r e v o c a t i o n  s h a l l  be 
c o n f i s c a t e d  by p e r son s  a u t h o r i z e d  to  
e n f o r c e  t h i s  c h a p t e r .  [Emphasis added]
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•  . f t

■

Th is  scacuce uses che term " c o n f i s c a t e "  r a ch e r  chan 
" f o r f e i t "  buc che cerms have been used synonymous ly ,  S ca ce . 
Conse rvac ion  Deparcmenc v . S rcwn, 53 N.W.2a 359 (Mich. 1 9 5 3 ) .  and 
chus che scacuce p ro v id e s  a sepa race  f o r f e i c u r e  aucho r ic y  t o r  
gu id ing  v i o l a c i o n s .

I c  i s  c l e a r ,  boch f rom che scacuces d iscu ssed  above and 
f rom case law , chac che scace has che au cho r i c y  co seek 
f o r f e i c u r e  o f  v e s s e l s ,  a i r c r a f c  and oche r  equipmenc used in  
v i o l a t i o n  o f  f i s h  and game and some gu id ing  scacuces o r  regu - 
l a c i o n s  boch in a c r im in a l  case broughc aga in sc  che i n d i v i d u a l  c r  
in  a c i v i l  i n  ram acc ion  broughc aga in sc  che v e s s e l  o r  a i r p l a n e  
i t s e l f .  5 c a : a  v .  G r a v b i l l , 545 ? . 2 d  629 (A la s k a  1 9 7 6 ) .
3.  C i v i l  I n  Rem A c t i o n s .

In  c o n t r a s t  co a c r im i n a l  a c c i o n ,  which i s  p rosacucea 
by che d i s c r i c c  a t t o r n e y ' s  o f f i c e ,  a c i v i l  in  rem a c t i o n  i s  
broughc by che acco rnev  g e n e r a l .  An in  rem p roceed ing  i s  
s u b s t a n t i a l l y  d i f f e r e n t  f rom a c r im i n a l  a c t i o n ,  and p rov ides  
c e r t a i n  s t r a t e g i c  advan tages .  F i r s c ,  the i n  rem compla inc i s  
broughc aga in sc  che a i r c r a f t  o r  v e s s e l  i t s e l f  as che d e fe ndan t ,  
and no i n d i v i d u a l  p eop le  need be named as de fendan ts  in  the c a rj e .

S e r v i c e  i s  e f f e c t e d  on a v e s s e l  o r  a i r c r a f t  by a c t u a l  
o r  c o n s t r u c t i v e  s e i z u r e  o f  the equipment (w i th  a w a r r a n t ) , by 
p o s t i n g  che i tem  w i th  a copy o f  the comp la inc ,  and by f i l i n g  
n o t i c e  o f  f o r f e i t u r e  by p u b l i c a t i o n .  The w a r r an t  shou ld  be
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obtained under Alaska Rule of Criminal Procedure 37. See F/ V 

American Eagle v. State, 620 P.2d 657 (Alaska 1980). The 

registered owner and any known claimants should be notified of 

the action, but n ;ed not be made parties. United States v. 

Poilastrine. 8 Alaska 104 (D. Alaska 1929); United States v. 

Bleasby, 257 F.2d 278. (3d Cir. 1958); Peoole v. One 1971 Mercury 

Sedan, 168 P.2d 443 (Ct. App. Cal. 1946).

Secondly, the in rem proceeding is a civil action and

therefore the rules of evidence, burden of proof, and discovery

provisions for civil cases are applicable. Civil rules provide

considerably more expansive discovery than criminal rules, and

the civil burden of proof by a preponderance of the evidence

applies. Case law shows that _in rem forfeitures are considered,

although civil actions, "quasi criminal in nature". Gravbill v.

State, 545 P.2d 629 (Alaska 1976). This holding does not,

however, mean that a criminal burden of proof applies. Judge

Madsen, who rendered the superior court decision in F/V American

Eagle v. State, 620 P.2d 657 (Alaska 1980), cert, denied,

U.S. , 71, L. Ed.2d 284 (1982), stated in his decision granting

forfeiture of a fishing vessel:

The court, after having heard and weigh­
ing the testimony of the witnesses and
the exhibits, finds that the state has
met its burden by clearly and 
convincingly proving by a preponderance 
of the evidence.
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See also. State v. Rice, 626 P.2d 104 (Alaska 1981); U.S. v .

Twelve Ermine Skins, 73 F. Supp. 734 (D. Alaska 1943).

3ecause che in rem action is civil rather than

criminal, the case must be filed within two years (AS 09.10.070);

in rem civil actions are noc bound by che criminal procedure 

.
rour-montn ruie.

Most forfeiture statutes, like AS 16.05.195, are silent 

on Che question of whether a jury trial is of right. The

opportunity for a jury trial will probably be favored in Alaskan

courts, but because of the complexity and nature of civil 

forfeiture proceedings, judge trials are preferable, as is the 

practice in admiralty. In general, courts look to admiralty 

procedures in handling forfeitures, U.S. v. 35.372.35 U.S. Coin 

and Currency, 283 ?. Supp. 9C4 (D.N.Y. 1968); One Plymouth 

Automobile v. U.S., 165 F.2d 136 (5th Cir. 1947). Also see, F/7

American Eagle v. State, 620 ?.2d 657 (Alaska 1980), cert.

denied, __ U.S. __ 71 L. Ed.2d 284 (1982). As a general rule,

admiralty cases are tried by a court, not a jury. The Paolina

S^, 11 F. 171 (_________ 1880); Clark v. U.S. , 5 ?. Case No. 2, 337

(C.C. Pa. 13__); see also, Humble Oil & Refining Co. v.

Philadelphia Ship Maintenance Co., 342 F. Supp. 736 (D. Pa.

1972); American of Puerto Rico. Inc. v. Transocea^ Tankers Corp., 

317 F. Supp. 798 (D. Puerto Rico 1969); Texas Menhaden Co. v. 

Palermo, 323 F.2d 579 (6th Cir. 1964).

Some courts refuse to apply admiralty procedure that



drug v i o l a t i o n s .  Th is  p o s i t i o n  i s  based on the argument th a t  
a l t h o u gh  a d m i r a l t y  f o r f e i t u r e s  a re  p r o s e c u te d  ui rem ac c o rd in g  to 
a d m i r a l t y  p r a c t i c e ,  s e i z u r e s  on land a r e  n o t  a d m i r a l t y  cases  but 
"common law i n f o r m a t i o n s , "  i n  which a j u r y  t r i a l  i s  demar.dable. 
P eop le  v .  One 1941 C h e v r o l e t  Coupe, 231 P . 2d 832 (C a l .  1 9 5 1 ) ;  One 
P lymouth Automob i le  v .  U . S . , 165 F .2d  186 ( 5 t h  C i r .  1 9 4 7 ) .  The 
c o u r t  i n  Peop le  v .  One 1941 C h e v r o l e t  Coupe , 231 P . 2d 332 (C a l .  
1951 )  d i s t i n g u i s h e s  between f o r f e i t u r e s  o f  c on t r ab and ,  where 
th e r e  i s  no r i g h t  to  t r i a l  by j u r y ,  and f o r f e i t u r e s  o f  o t h e rw i s e  
l a w fu l  i n s t r u m e n t a l i t i e s ,  where t r i a l  by j u r y  i s  a c o n s t i t u t i o n a l  
r i g h t .  The c o u r t  i n  S t a t e  C on s e r v a t i o n  Den t ,  v .  3 rown , 55 N.W.2d 
359 (M ich . 1952 )  h e l d  chat f o r f e i t u r e  a c t i o n s  a r e  s t a t u t o r y  and 
no t  founded i n  the common law , and c l a im a n t s  t h e r e f o r e  a r e  n o t  
acco rded  a r i g h t  to  a j u r y  t r i a l .

Ano the r  im p o r t a n t  d i s t i n c t i o n  between a c r im i n a l  case 
and an i n  rem c i v i l  a c t i o n ,  i s  th a t  the i n  rem c i v i l  f o r f e i t u r e  
i s  n o t  c o n s id e r e d  s t r i c t l y  a punishment o r  p e n a l t y ,  bu t r a t h e r  i s  
a d e t e r r e n t  and r e m e d i a l ,  i . e . ,  i t  i s  a way t o  remove an 
i n s t r u m e n t a l i t y  f rom  the  hands o f  one u s i n g  i c  im p r o p e r l y ,  in  
o r d e r  to  p r o t e c t  the s t a t e ' s  r e s o u r c e s .  C a l e r o - T o l e d o  v .  P ea r son  
Yacht L e a s in g  Co . , 416 U .S .  663 ( 1 9 7 4 ) ;  Gu lp v .  U . S . , 523 F . 2 d  
557 ( 3 t h  C i r .  1 9 7 5 ) .  A c o u r t  may be more w i l l i n g  t o  o r d e r  
f o r f e i t u r e  i n  a c i v i l  i n  rem p roceed ing  th an  i n  a c r im i n a l  a c t i o n  
where t h e r e  may be a l a r g e  d i s p a r i t y  between che maximum f i n e  o r  
p e n a l t y  ( g e n e r a l l y ,  che maximum f i n e  f o r  f i s h  and game v i o l a t i o n s  
i s  S i .Guu aim o - e y e a r  i n  j a i l )  and uiie v a l u e  u l  <_ue v e a a c l  vj.
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a i r c r a f t  c h a c  is s e i z e d  a n d  f o r f e i c e d ,  w h i c h  m a y  b e  in e x c e s s  o f

S i , 0 0 0 , 0 0 0 .  H o w e v e r ,  m a n y  c o u r t s , w h i l e  r e c o g n i z i n g  c h e  

d e t e r r e n t  a n d  r e m e d i a l  a s p e c t s ,  s t i l l  v i e w  f o r f e i t u r e s  as 

p r i m a r i l y  a p u n i s h m e n t  o r  p e n a l t y  a n d  n e t  f a v o r e d  in t h e  

law. S e e  O n e  C o c k t a i l  G l a s s  v. S t a t e , 5 6 5  ? . 2 d  1 2 6 5  ( A l a s k a

1 9 7 7 ) .

B e c a u s e  c h e  v a l u e  o f  p r o p e r t y  s u b j e c t  co f o r f e i c u r e  m a y  

be so g r e a c ,  s o m e  c o u r t s  f a v o r  g r a n t i n g  p a r t i a l  f o r f e i c u r e  o f  c h e  

e q u i p m e n t ,  o r  o r d e r i n g  f o r f e i c u r e  o f  a b o n d  o r  o c h e r  s e c u r i t y  in 

l i e u  o f  c h e  i t e m  i c s e l f . F / 7  A m e r i c a n  E a g l e  v. . S c a c e , 6 2 0  P . 2 d

o5? ( A l a s k a  1 9 8 0 )  , c e r t . d e n i e d ,  _____  U . S .  ______ 71 L . £ d . 2 d  2 3 4

(1932) .

N e i t h e r  A S  1 6 . 0 5 . 1 9 5  n o r  che r u l e s  o f  c i v i l  p r o c e d u r e  

in A l a s k a  p r o v i d e  s p e c i f i c  g u i d e l i n e s  f o r  c h e  p r o c e d u r e  to b e  

f o l l o w e d  i n  a n  i n  r a m  a c t i o n .  T h e  c l o s e s t  r u l e s  o r  g u i d e l i n e s- - . w

are, as d i s c u s s e d  a b o v e ,  c h e  F e d e r a l  A d m i r a l t y  R u l e s  c h a c  r e l a t e  

co b r i n g i n g  a c o m p l a i n c  o r  l i b e l  a g a i n s t  a  v e s s e l ,  a n d  A l a s k a  

R u l e s  o f  C i v i l  P r o c e d u r e  4 a n d  5; c o u r t s  w i l l  l o o k  to c h e s e  

p r o c e d u r e s  as g u i d e l i n e s  f o r  t h e  a c t i o n .

C . G u i d e l i n e s  f o r  B r i n g i n g  C i v i l  In R e m  A c t i o n s .

A n  a c t i o n  f o r  f o r f e i t u r e  o f  v a l u a b l e  e q u i p m e n t  s u c h  as 

a v e s s e l  o r  a i r p l a n e  is a n  e x t r e m e  m e a s u r e  a n d  r e p r e s e r . e s  t h e  

h a r s h e s t  p e n a l t y  f o r  a f i s h  a n d  g a m e  v i o l a t i o n .  O n  t h e  o c h e r  

h a n d . ’’■‘a s a e l 3 ar,n' a i  " t* i an a <= n r n v i  rie a u n i a u e  o p p o r c u n i c v  to
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d e p i e c e  c h e  f i s h  a n d  g a m e  p o p u l a c i o n s  o f  c h e  s c a c e ,  a n d  ic is f o r  

c h i s  r e a s o n  c h a c  s p e c i a l  c o n s i d e r a t i o n  h a s  b e e n  g i v e n  to c h e  

m a c c e r  b y  c h e  l e g i s l a t u r e ,  w h i c h  g r a n t e d  b r o a d  a u c h o r i c y  f o r  

f o r f e i c u r e  u n d e r  A S  1 6 . 0 5 . 1 9 5 .

I n  d e t e r m i n i n g  w h e t h e r  t o  p r o s e c u t e  i n  r e m  a b o a t  

o r  a i r c r a f t  u s e d  i n  a f i s h  a n d  g a m e  v i o l a t i o n ,  o n e  s h o u l d  

k e e p  in m i n d  t h a t  f o r f e i t u r e  a c t i o n s  a r e  d i f f i c u l t  a n d  c i m e -  

c c n s u m i n g  t o  p r o s e c u t e  a n d  m a y  c a k e  u p  to t h r e e  to f i v e  y e a r s  

a t t o r n e y  c o m m i t m e n t  t i m e .  T h e r e f o r e ,  c h e  f o l l o w i n g  is a n  o u c i i n e  

o f  t h e  c r i t e r i a  to a s s e s s  b e f o r e  b r i n g i n g  a c i v i l  f o r f e i t u r e  

a c t i o n :

1. D o e s  t h e  v i o l a t i o n  i n v o l v e  a s u b s t a n t i a l  

c o m m e r c i a l  b e n e f i t  t o  t h e  v i o l a t o r ,  i . e . ,  a 

" w i n d f a l l  p r o f i t " ?  E . g . , b i g  g a m e  g u i d i n g ,  

c o m m e r c i a l  f i s h i n g ,  f i s h  g u i d i n g .

2. I s  t h e  v i o l a t i o n ,  e v e n  i f  c o m m i t t e d  b y  a s p o r t  

h u n t e r  o r  f i s h e r m a n ,  e g r e g i o u s ?  Is  t h e r e  a n y  

i n t e n t  i n v o l v e d  o r  w a s  t h e  c r i m e  a m i s t a k e  t h a t  

w o u l d  b e  e x c u s e d  i f  s t r i c t  l i a b i l i t y  d i d  n o t  a p p l y  

t o  f i s h  a n d  g a m e  v i o l a t i o n s ?  E . g . , h e r d i n g  a n d  

h a r a s s i n g  g a m e ,  g r o s s l y  o v e r  l i m i t  o n  f i s h  o r  

g a m e ,  w a s t e ,  i n h u m a n e  k i l l ,  d e s t r u c t i o n  o f  

s i g n i f i c a n t  b r e e d i n g  s t o c k ,  h u n t i n g  i n  c l o s e d  

a r e a .  I n  p a r t i c u l a r ,  is t h e r e  a  l i k e l y  d e t r i m e n t  

to t h e  s p e c i e s  o r  s t o c k ?
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3. Is c h e  e q u i p m e n t ,  v e s s e l ,  v e h i c l e ,  o r  a i r c r a f t

a n  i n t e g r a l  p a r t  o f  t h e  v i o l a t i o n ?  E . g . , s p o t t i n g  

f r o m  a i r c r a f t ,  u s i n g  b o a t  f o r  a c c e s s  to c l o s e d  

a r e a .

4. Is t h i s  t h e  s e c o n d  o r  t h i r d  s i m i l a r  v i o l a t i o n  by 

t h e  o f f e n d e r ?

5. Is t h e r e  a s i g n i f i c a n t  n e e d  co d e t e r  t h e  p u b l i c  

t h a t  n e c e s s i t a t e s  b r i n g i n g  a c a s e  c o  c i v i l  t r i a l  

o n  e v i d e n c e  c h a c  w o u l d  n o t  s u p p o r t  a c r i m i n a l  

a c t i o n ?  E . g . , v i o l a t i o n  o c c u r r i n g  o n  i d e n t i f i e d  

v e s s e l s  b u t  c r e w m e n  n o w  k n o w n .

5. r.vhat is t h e  v a l u e  o f  c h e  e q u i p m e n t ,  v e s s e l ,

v e h i c l e ,  o r  a i r c r a f t  r e l a t i v e  to t h e  c o m m e r c i a l  

p r o f i t  o r  d a m a g e  co t h e  r e s o u r c e ?

I f  t h e  v i o l a t i o n  d o e s  n o t  f i t  o n e  o r  m o r e  o f  t h e s e  

c a t e g o r i e s ,  c i v i l  f o r f e i t u r e  is p r o b a b l y  n o t  a p p r o p r i a t e .

D . R e l a t i o n s h i p  B e t w e e n  C i v i l  a n d  C r i m i n a l  A c t i o n s .

A  c r i m i n a l  c a s e  a g a i n s t  a n  i n d i v i d u a l  f o r  a  f i s h  o r

g a m e  v i o l a t i o n  is a n  a c c i o n  i n d e p e n d e n t  o f  a n y  in r e m  p r o c e e d i n g

f o r  f o r f e i c u r e .  H a a s  v. O n e  1 9 6 5  F o r d  A u t o , 5 2 9  P . 2 d  4 1 0  (Cr. 

A p p .  1 9 7 4 ) .  S e e  a l s o  S t a t e  v. G r a v b i l l , 5 4 5  P . 2 d  5 2 9  ( A l a s k a  

1 9 7 6 ) .  A  j u d g e  i n  a c r i m i n a l  a c t i o n  h a s  a u t h o r i t y  to f o r f e i t ,  as

p a r t  o f  t h e  c r i m i n a l  s e n t e n c i n g  p r o c e d u r e ,  t h e  e q u i p m e n t ,

a i r c r a f t ,  v e s s e l s ,  e t c .  u s e d  i n  o r  i n  a i d  o f  a v i o l a t i o n  o f  t h e
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f i s h  a n d  g a m e  s c a c u c e s  o r  r e g u l a c i o n s ,  u n d e r  A S  1 6 , 0 5 . 1 9 0 ;  

w h e c h e r  a p r o s e c u c i n g  a c c o r n e y  i n  a c r i m i n a l  c a s e  w i l l  a s k  f o r  

f o r f e i c u r e  is a d e c i s i o n  Co b e  m a d e  b y  c h e  d i s c r i c c  a c c o r n e y .

Many c a s e s  w i l l  i n v o l v e  a c r i m i n a l  p r o s e c u C i e n  o n l y ,  f o r  e x a m p l e ,  

w here  a p r i v a c e  s p o r e  h u n c e r  f l i e s  h i s  a i r c r a f c  co an open  

h u n c i n g  a r e a  w here  he i s  Chen i n v o l v e d  i n  a m inor  game v i o i a C i o n  

n o c  r e l a c e d  co Che u s e  o f  Che a i r p l a n e ;  h e r e  che  a c c o r n e y  g e n e r a l  

w o u ld  noc  b r i n g  a c i v i l  i n  rem p r o c e e d i n g  b e c a u s e  che c a s e  d o e s  

n oc  f a l l  w i c h i n  che c a c e g o r y  o f  c a s e s  o u d i n e d  a b o v e .

B e c a u s e  a n  a c c i o n  i n  r e m  f o r  f o r f e i c u r e  is i n d e p e n d e n c  

o f  a n y  c r i m i n a l  p r o s e c u c i o n ,  a f o r f e i c u r e  a c c i o n  m a y  b e  b r o u g h c  

e v e n  c h o u g h  c h e  i n d i v i d u a l  d e f e n d a n c  i n  c h e  u n d e r l y i n g  c r i m i n a l  

c a s e  w a s  a c q u i c c e d .  U n i c e d  S c a c e s  v. O n e  1 9 6 1  C a d i l l a c  H a r d c o o , 

2 0 7  F. S u p p .  6 9 3  (D. T e n n .  1 9 6 2 ) ;  U . S .  v. T h r e e  T h o u s a n d  T w o  

H u n d r e d  T h i r c y  S i x  D o l l a r s , 1 6 7  F. S u p p .  4 9 5  (D. A l a s k a  1 9 5 3 ) .  

A l s o ,  t h e r e  m a y  b e  s i t u a t i o n s  w h e r e  n o  c r i m i n a l  c a s e  c a n  b e  

b r o u g h c ,  y e t  w h e r e  t h e r e  i s  s u f f i c i e n t  e v i d e n c e  t o  p r o c e e d  w i c h  a 

c i v i l  i n  r e m  a c t i o n  ( f o r  e x a m p l e ,  w h e n  t h e r e  is n o  p o s i c i v e  

i d e n t i f i c a t i o n  o f  c h e  p i l o c  o r  p a s s e n g e r s  o f  a n  a i r c r a f c ,  b u c  

t h e r e  is a  c l e a r  d e s c r i p t i o n  o f  c h e  a i r c r a f t  u s e d  i n  a 

v i o l a t i o n ) . C a s e s  r e s t i n g  o n  c i r c u m s t a n t i a l  e v i d e n c e  a r e  

p a r t i c u l a r l y  a p p r o p r i a t e  f o r  c i v i l  a c t i o n  b e c a u s e  t h e  e x t e n s i v e  

d i s c o v e r y  p r o c e d u r e s  a v a i l a b l e  c a n  i d e n t i f y  c r i t i c a l  e v i d e n c e .

I f  b o c h  c i v i l  a n d  c r i m i n a l  a c t i o n s  a r e  c o n t e m p l a t e d , ic 

is b e s t  to b r i n g  b o t h  c a s e s  s i m u l t a n e o u s l y ,  o r  a s  n e a r  c o  t h e



a n d  if c h e  c r i m i n a l  c a s e ,  w h i c h  w i l l  p r o b a b l y  b e  h e a r d  f i r s c ,  is 

d i s m i s s e d  o r  if  c h e  d e f e n d a n t s  a r e  a c q u i t t e d ,  th e  d e f e n d a n t s  w i l l  

n o c  b e  in a p o s i t i o n  to a r g u e  c h a c  ch e  i n  r e m  c a s e  w a s  b r o u g h t  

m e r e l y  b e c a u s e  t h e  c r i m i n a l  c a s e  w a s  l o s t  a n d  t h e  s t a t e  is " o u t  

co g e t "  c h e  d e f e n d a n t s .  F u r t h e r m o r e ,  it is v e r y  h e l p f u l  f o r  a n  

a s s i s t a n t  a c c o r n e y  g e n e r a l  co a t t e n d  a c r i m i n a l  c a s e  b e f o r e  

c r y i n g  t h e  s a m e  g e n e r a l  i s s u e s  i n  a s u b s e q u e n t  c i v i l  in r e m  

a c t i o n .  T h e  c r i m i n a l  c o u r t  m i g h t  d e c l i n e  to g r a n t  f o r f e i c u r e ,  

e v e n  if t h e  c a s e  w e r e  w o n  b y  t h e  d i s t r i c t  a t t o r n e y ,  a n d  c h e  

a c c o r n e y  g e n e r a l  i n  c h a c  s i t u a t i o n  w o u l d  b e  i n  a p o s i t i o n  co 

c o n t i n u e  w i c h  c h e  i n  r e m  a c c i o n  a g a i n s c  c h e  a i r c r a f c  o r  v e s s e l  

i t s e l f .  T h i s  m a y  b e  p a r t i c u l a r l y  a p p r o p r i a t e  i n  c a s e s ,  s u c h  as 

f i s h i n g  i n  c l o s e d  a r e a s ,  w h e r e  a m a x i m u m  c r i m i n a l  p e n a l t y  is 

i n s u f f i c i e n t  c o  d e c a r  c h e  c o n d u c t ,  b e c a u s e  c h e  v a l u e  o f  c h e  

h a r v e s t  f a r  e x c e e d s  t h e  c r i m i n a l  f i n e .  I n  s o m e  i n s t a n c e s  t h e  

c r i m i n a l  c o u r t  m a y  c h o o s e  n o c  co o r d e r  f o r f e i c u r e  b e c a u s e  o f  c h e  

p e n d i n g  c i v i l  a c t i o n .

I f  a c r i m i n a l  c a s e  is w o n  a n d  f o r f e i c u r e  is g r a n c s d  b u c  

c h e  j u d g m e n t  is a p p e a l e d ,  c h e  a c c o r n e y  g e n e r a l  m a y  w i s h  co 

p r o c e e d  w i c h  a n  a c c i o n  i n  r e m  o n  c h e  t h e o r y  t h a t  i f  c h e  c r i m i n a l  

c o n v i c t i o n  w e r e  o v e r t u r n e d  o n  a p p e a l ,  c h e  i n  r a m  a c c i o n  w o u l d  

s t i l l  b e  v a l i d .  A l c h o u g h  c h e  a c c o r n e y  g e n e r a l  n e e d  n e t  w a i t  f o r  

t h e  f i n a l  o u t c o m e  o f  a c r i m i n a l  a c t i o n  b e f o r e  p r o c e e d i n g  i n  r a m , 

s t r a t e g y  m a y  f a v o r  s t a y i n g  a c t i o n  i n  c h e  c i v i l  c a s e  u n c i l  c h e  

c r i m i n a l  a c c i o n  is o v e r .  T h e  p r i m a r y  a d v a n t a g e  o f  c h i s  s e q u e n c e  

is c h a c  i c  w i l l  o r e c l u a e  c h e  c r i m i n a l  d e f e n d a n t ' s  r e s o r t  to t h e
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f i f t h  a m e n d m e n t  r i g h t  to r e m a i n  s i l e n t  w h i c h  m i g h t  h i n d e r  

e v o c a t i o n  o f  p e r t i n e n t  e v i d e n c e  i n  t h e  c i v i l  s u i t .

I I  M E C H A N I C S  O F  B R I N G I N G  C I V I L  F O R F E I T U R E  A C T I O N S

A. N o t i f i c a t i o n .

A s  m e n t i o n e d  a b o v e ,  i t  i s  i m p o r t a n t  t h a t  t h e  d i s t r i c t

a t t o r n e y ' s  o f f i c e  n o t i f y  t h e  a t t o r n e y  g e n e r a l ' s  o f f i c e  ( a n d  v i s e  

v e r s a )  o f  a n y  f i s h  a n d  g a m e  v i o l a t i o n  t h a t  i n v o l v e s  a p o s s i b l e  

f o r f e i t u r e ,  i f  t h e  v i o l a t i o n  f a l l s  w i t h i n  t h e  g u i d e l i n e s  f o r  

c i v i l  p r o s e c u t i o n  i n  r e m  a s  o u t l i n e d  a b o v e .  I t  i s  e s s e n t i a l  f o r  

t h e  a t t o r n e y  g e n e r a l ' s  o f f i c e  t o  b e c o m e  i n v o l v e d  i n  t h e  c a s e  f r o m  

t h e  v e r y  b e g i n n i n g ,  s o  t h a t  t h e  a t t o r n e y  g e n e r a l ' s  o f f i c e  c a n  

r e v i e w  t h e  e v i d e n c e  a n d  m a k e  a  d e t e r m i n a t i o n  a s  t o  w h e t h e r  t h e r e  

i s  s u f f i c i e n t  b a s i s  to  p r o c e e d  w i c h  a  c i v i l  i n  r e m  c a s e .

a i r p l a n e  i n  t h e  c r i m i n a l  a c t i o n ,  t h e  a t t o r n e y  g e n e r a l ' s  o f f i c e  

h a s  a  s t r o n g  i n t e r e s t  i n  m a k i n g  s u r e  t h a t  t h e  r e l e a s e  w i l l  c o v e r  

t h e  s u b s e q u e n t  c i v i l  i n  r e m  a c t i o n ,  i . e . , t h e  r e l e a s e  m u s t  

p r o v i d e  f o r  a  s u f f i c i e n t  b o n d  o r  o t h e r  s e c u r i t y  f o r  t h e  

e q u i p m e n t ,  a n d  i n c l u d e  a n  a g r e e m e n t  t h a t  t h e  v e s s e l  o r  a i r c r a f t  

is p r o p e r l y  i n s u r e d  a n d  w i l l  n o t  l e a v e  t h e  s t a t e  o r  b e  s o l d  o r  

e n c u m b e r e d .  T h e  r e l e a s e  a g r e e m e n t  s h o u l d  a l s o  o b v i a t e  t h e  n e e d  

t o  r e s e i z e  t h e  v e s s e l  o r  a i r c r a f t  f o r  t h e  c i v i l  i n  r e m  a c t i o n  i n

 -----  n - i.-----

I f  t h e r e  i s  a s t i p u l a t i o n  to r e l e a s e  t h e  ’e s s e l  o r
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3. S e i z u r e  a n d  S e r v i c e  o f  P r o c s s s .

A . S .  1 5 . 0 5 . 1 9 5  p r o v i d e s :  " I t e m s  s p e c i f i e d  i n  (a) o f

c h i s  s e c c i o n  m a y  b e  f o r f e i t e d  u n d e r  c h i s  s e c t i o n  r e g a r d l e s s  o f  

w h e t h e r  c h e y  w e r e  s e i z e d  b e f o r e  i n s t i t u t i n g  c h e  f o r f e i t u r e  

a c c i o n . "  .Ac l e a s t  o n e  s u p e r i o r  c o u r t  j u d g e  i n  . A n c h o r a g e  h a s  

r u l e d  c h a t ,  n o t w i t h s t a n d i n g  c h i s  l a n g u a g e ,  t h e  s t a t e  m u s t  

a c t u a l l y  o r  c o n s t r u c t i v e l y  s e i z e  c h e  e q u i p m e n t  i n  o r d e r  t c  b r i n g  

i t  w i t h i n  c h e  c o u r t ' s  j u r i s d i c t i o n ;  m e r e l y  f i l i n g  a n o t i c e  o f  l i s  

p e n d e n s  w a s  h e l d  i n s u f f i c i e n t  to o b c a i n  j u r i s d i c t i o n .  S t a t e  v. 

C n e  S l u e  a n d  W h i t e  P A - 1 3  A i r o l a n e , Mo .  2A N - 7 3 - 9 0 0  C i v .  ( S u p e r .

C t .  T h i r d  J u d .  D i s t .  A l a s k a ,  S e p t .  1 9 7 3 ) .  T h e r e  a r e  s e v e r a l  

o t h e r  r e a s o n s  w h y  a c t u a l  s e i z u r e  m a y  b e  a p p r o p r i a t e .  F i r s t ,  

l o c k i n g  t o  t h e  R u l e s  o f  . A d m i r a l t y  f o r  g u i d a n c e  i n  b r i n g i n g  a n  i n  

r e m  a c t i o n ,  s e i z u r e  is t h e  m e a n s  f o r  b r i n g i n g  c h e  a c c i o n ,  a n d  c h e  

l i b e l  m u s t  b e  p o s t e d  o n  c h e  v e s s e l .  ( S u p p l e m e n t a l  R u l e  C, F R C P  

p r o v i d e s  t h a t  t h e  c l e r k  o f  c o u r t  i s s u e  a n  a r r e s t  w a r r a n t  w h e n  a 

v e r i f i e d  c o m p l a i n c  is f i l e d . )  S i n c e  a n  a c t i o n  i n  r e m  is b r o u g h t  

a g a inst: t h e  i t e m  i t s e l f ,  i t  m a y  b e  n e c e s s a r y  to " s e r v e "  t h e  

a i r c r a f t  o r  v e s s e l  w h i l e  i t  i s  w i t h i n  t h e  j u r i s d i c t i o n  o f  c h e  

c o u r t ;  d u e  to t h e  h i g h  m o b i l i t y  o f  a i r c r a f t  a n d  v e s s e l s ,  s e i z u r e  

m a y  b e  c h e  o n l y  w a y  to a s s u r e  c h a c  t h e  r e s  w i l l  b e  w i t h i n  o r  

r e m a i n  w i t h i n  t h e  j u r i s d i c t i o n  o f  c h e  c o u r t .  I c  w o u l d  b e  

p o i n t l e s s  to b r i n g  a  f o r f e i t u r e  a c t i o n  a g a i n s t  a n  a i r c r a f t  o r  

v e s s e l  c h a t  m a y  s u b s e q u e n t l y  d i s a p p e a r  f r o m  t h e  j u r i s d i c t i o n  o f  

c h e  c o u r t  o r  b e  s o l d  o r  o t h e r w i s e  e n c u m b e r e d .
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t o

S e i z u r e  f o r  a n  i n  r e m  c i v i l  c a s e  s h o u l d  b e  m a d e  u p o n  a 

w a r r a n t  i s s u e d  b y  a s u p e r i o r  c o u r t  j u d g e .  E v i d e n c e  o b t a i n e d  a s  

t h e  r e s u l t  o f  a n  i l l e g a l  s e a r c h  m a y  n o t  b e  a d m i s s i b l e  i n  a c i v i l  

i n  r e m  a c t i o n .  O n e  1 9 5 8  P l y m o u t h  S e d a n  v. P e n n s y l v a n i a , 3 8 0  U . S .  

6 9 3  ( 1 9 6 5 ) .  H o w e v e r ,  a s  l o n g  a s  t h e  e v i d e n c e  s u p p o r t i n g  t h e  

f o r f e i t u r e  is n o t  t a i n t e d ,  i t  c a n  b e  a r g u e d  t h a t  a n  i l l e g a l  

s e i z u r e  o f  t h e  d e f e n d a n t ' s  p r o p e r t y  is n o t  a  b a s i s  f o r  d i s m i s s a l  

o f  t h e  c a s e .  S e e , T h e  S h i p  R i c h m o n d  v. U n i t e d  S t a t e s , 9 C r a n c h  

1 0 2 ,  3 L . E d .  6 7 0  ( 1 3 1 5 ) ;  U n i t e d  S t a t e s  v. O n e  C h e v r o l e t  S e d a n , 7 

A l a s k a  6 0 5  (D. A l a s k a  1 9 2 7 ) .  T h e  c o u r t  i n  3 o v d  v. U n i t e d  S t a t e s . 

1 1 6  U . S .  6 1 6  ( 1 8 8 6 )  d i s t i n g u i s h e d  b e t w e e n  a s e a r c h  f o r  a n d  

s e i z u r e  o f  a m a n ' s  p r i v a t e  b o o k s  a n d  p a p e r s  f o r  t h e  p u r p o s e  o f  

o b t a i n i n g  i n f o r m a t i o n  o r  u s i n g  t h e m  a s  e v i d e n c e  a g a i n s t  h i m ,  a n d  

s e i z u r e  f o r  t h e  p u r p o s e  o f  f o r f e i t u r e .  I n  U n i t e d  S t a t e s  v. O n e  

r c r d  C o u o e  A u t o , 2 7 2  U . S .  3 2 1  ( 1 9 2 6 ) ,  t h e  c o u r t  h e l d  t h a t  w h e r e  

p r o p e r t y  d e c l a r e d  f o r f e i t  b y  a  f e d e r a l  s t a t u t e  i s  s e i z e d  b y  o n e  

h a v i n g  n o  a u t h o r i t y  t o  d o  s o ,  t h e  U n i t e d  S t a t e s  m a y  " a d o p t "  t h e  

s e i z u r e  w i t h  t h e  s a m e  e f f e c t  a s  i f  i t  o r i g i n a l l y  h a d  b e e n  m a d e  b y  

a d u l y  a u t h o r i z e d  o f f i c e r .

C . R e l e a s e .

D e p e n d i n g  o n  t h e  c i r c u m s t a n c e s , i t  m a y  b e  d e s i r a b l e  to 

a l l o w  t h e  d e f e n d a n t  p r o p e r t y  t o  b e  r e l e a s e d  p e n d i n g  t r i a l .

I f  a n  a i r c r a f t  o r  v e s s e l  is r e l e a s e d  o n  s t i p u l a t i o n ,  it

c: i m n n r t ’ a n r  t * h o r  t - V io  a  r j r a o m o n  t~ n r p m '  A  o  o  j a  r \o r"»  A  r\ f
i. " U *       I * * *  • —  -  • . - —  -  -
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p r o m i s s o r y  n o c e  o r  a c  least; i n s u r a n c e  c o v e r a g e  f o r  c h e  v a l u e  o f  

c h e  v e s s e l  o r  a i r c r a f c .  I f  a b o n d  is s e c u r e d ,  ic s h o u l d  c o v e r  ac 

l e a s e  c h e  f u l l  v a l u e  o f  c h e  v e s s e l ,  w i c h  a p r o v i s i o n  f o r  

a l c e r a c i o n  o f  c h e  s c a c e d  v a l u e  i n  c h e  e v e n c  c h a c  c h e  p r o p e r t y  

i n c r e a s e s  i n  v a l u e  d u r i n g  c h e  p e n d e n c y  o f  c h e  l i c i g a c i o n .  I c  m a y  

b e  i m p o s s i b l e  c o  a c c o m p l i s h  c h i s  as  a  p r a c t i c a l  m a c c e r .  In  c h a c  

e v e n c ,  i c  is b e s t  co e s t a b l i s h  C h e  s e c u r i t y  o r  b o n d  i n  m u c h  c h e  

s a m e  m a n n e r  a s  b a i l .  Any- s t i p u l a t i o n  f o r  r e l e a s e  s h o u l d  a l s o  

i n c l u d e  a  p r o v i s i o n  c h a c  c h e  o w n e r  n o c  s e l l  o r  o c h e r w i s e  e n c u m b e r  

c h e  p r o p e r t y ,  a n d  c h a t  c h e  o w n e r  w i l l  p r o d u c e  c h e  i t e m  u p o n  

d e m a n d .

D . S e r v i c e  a n d  P a r t i e s .

I n  a c c o r d a n c e  w i c h  a d m i r a l t y  p r o c e d u r e ,  s e r v i c e  o n  a 

s h i p  ( o r  a i r p l a n e )  c a n  b e  e f f e c t e d  b y  p o s t i n g  a c o p y  o f  c h e  

c o m p l a i n t  o n  c h e  p r o p e r t y  a n d  l e a v i n g  a  c o p y  w i t h  c h e  p e r s o n  

h a v i n g  c o n t r o l  o f  it, a n d  b y  p u b l i c a t i o n  o f  a  n o t i c e  o f  f i l i n g  a 

f o r f e i c u r e  c o m p l a i n t .

A l a s k a  c o u r c s  m a y  r e q u i r e  p e r s o n a l  s e r v i c e  o f  c h e  

n o t i c e  o f  f i l i n g  a f o r f e i t u r e  a c t i o n  o n  a l l  a s c e r t a i n a b l e  o w n e r s  

o r  c l a i m a n t s ,  s o  a t i t l e  s e a r c h  s h o u l d  b e  m a d e  i n  c o n n e c t i o n  w i c h  

s e r v i c e  o f  p r o c e s s .  T h e  U . S .  S u p r e m e  C o u r t  h a s  r u l e d  c h a c  w h e r e

t h e  g o v e r n m e n t  k n e w  c h a t  C h e  o w n e r  o f  a f o r f e i t e d  c a r  w a s  n o c  a t

c h e  a d d r e s s  co w h i c h  n o t i c e  w a s  s e n t ,  t h e  s e r v i c e  w a s  i n a d e q u a t e .

3  'J i . r \ Q  T T  C  T Q
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#

B e c a u s e  c h e  a c t i o n  i s  i n  r e m , C h e r e  a r e  n o  " n e c e s s a r y "

p a r t i e s  t o  t h e  a c t i o n ,  o t h e r  t h a n  t h e  " r e s "  a n d  t h e  s t a t e .  U t a h  

L i q u o r  C o n t r o l  C o m m ' n .  v. W o o r a s , 9 3  P . 2 d  4 5 5  ( U t a h  1 9 3 9 ) .  F o r  a 

c a s e  c o n t r a  t h i s  g e n e r a l  r u l e ,  s e e  P e o p l e  v. B r o a d , 12 P . 2 d  9 4 1  

( C a l .  1 9 3 2 ) .  T h e  p r e s e n c e  o f  t h e  o w n e r  o r  c l a i m a n t  is n o t  

n e c e s s a r y  f o r  c h e  a c t i o n  t o  p r o c e e d .  T h e  o w n e r  o f  c h e  i t e m ,  o r  

a n y o n e  c l a i m i n g  a n  i n t e r e s t  i n  i t,  a l t h o u g h  n o t  n a m e d  a s  a p a r t y ,  

m a y  a p p e a r  a n d  m a k e  a  d e f e n s e ,  e i t h e r  b y  f i l i n g  a c l a i m  a n d  

a n s w e r  o r  b y  m o v i n g  t o  i n t e r v e n e .  P e o p l e  v. O n e  1 9 4 1  M e r c u r y  

S e d a n ,  1 6 8  P . 2 d  4 4 3  (Ct. A p p . C a l .  1 9 4 6 ) .

n o t i c e  o f  c h e  f o r f e i t u r e  a c t i o n  m u s t  b e  f i l e d  a g a i n s t  t h e  s h i p  o r  

a i r c r a f t ,  w i t h  t h e  U . S .  C o a s t  G u a r d ,  F A A ,  o r  l o c a l  r e c o r d i n g  

d i s t r i c t ,  a s  a p p r o p r i a t e .  I n  t h e  c a s e  o f  v e s s e l s ,  t h e  U . S .  C o a s t  

G u a r d  w i l l  f i l e  t h e  n o t i c e ,  w i t h  t h e  v e s s e l s  d o c u m e n t a t i o n

a i r c r a f t  a n d  b o a t s ,  f o r f e i t e d  f o r  a  f i s h  a n d  g a m e  v i o l a t i o n  is to 

b e  d i s p o s e d  o f  a t  t h e  d i s c r e t i o n  o f  t h e  D e p a r t m e n t  o f  F i s h  a n d  

G a m e .  T h e  s t a t u t e  d o e s  n o t  r e q u i r e  that: t h e  d e p a r t m e n t  s e l l  t h e  

e q u i p m e n t  a t  p u b l i c  a u c t i o n ,  n o r  d o e s  i t  s p e c i f y  t h a t  t h e  

d e p a r t m e n t  p a y  o f f  l i e n s  o r  m o r t g a g e s  o n  t h e  f o r f e i t e d  e q u i p m e n t ,  

h o w e v e r ,  t h e  A x a s K a  s u p r e m e  C o u r t ,  m  a c a t e  v. K i c e , b h b  P. 2 d  1 U 4

3 e c a u s e  o f  A S  1 6 . 0 5 . 1 9 5 ( e ) ,  a l i s  p e n d e n s  g i v i n g

p a p e r s .

I l l  D I S P O S I T I O N  O F  F O R F E I T E D  E Q U I P M E N T

A S  1 6 . 0 5 . 1 9 5  p r o v i d e s  t h a t  e q u i p m e n t ,  i n c l u d i n g
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( A l a s k a  1 9 8 1 )  h e l d  c h a t  w h e r e  a t h i r d  p a r t y  ( i n  t h a t  c a s e ,  a 

f i n a n c i a l  i n s t i t u t i o n )  h a d  d o n e  a l l  i t  r e a s o n a b l y  c o u l d  b e  

e x p e c t e d  to d o  to a v o i d  i l l e g a l  u s e  o f  e q u i p m e n t  i n  w h i c h  i t  h a d  

a n  i n t e r e s t ,  it  w a s  e n t i t l e d  t o  r e m i s s i o n  o f  i t s  i n t e r e s t  i n  t h e  

f o r f e i t e d  e a u i o m e n t .
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F O R F E I T U R E  C H E C K L I S T :  I N I T I A T I N G  T H E  A C T I O N

1. S e i z u r e  W a r r a n t ,  A f f i d a v i t  o f  R e t u r n .  ( n . b .  - s e p a r a t e  

c o u r t  n u m b e r  a n d  f i l e  f o r  t h e  s e i z u r e  w a r r a n t ) .

2. R e c e i p t  a n d  I n v e n t o r y  o f  a i r c r a f t / f l o a t s / s k i s ,  o r  v e s s e l  

a n d  g e a r .

3. C i v i l  C o m p l a i n t  f o r  F o r f e i t u r e ,  S u m m o n s  ( p o s t  o n  v e s s e l  

o r  a i r p l a n e ) , R e t u r n .

4. T i t l e  S e a r c h .

5. N o t i c e  o f  F i l i n g  C o m p l a i n t  - s e n d  t o  o w n e r  a n d  l i e n o r .

6. M o t i o n  f o r  S e r v i c e  b y  P u b l i c a t i o n ,  A f f i d a v i t ,  O r d e r .

7. N o t i c e  o f  F i l i n g  C o m p l a i n t  ( f o r  p u b l i c a t i o n  i n  n e w s ­

p a p e r )  .

3 • A n  f i d a v i t  o f  P u b l i c a t i o n .

9. L i s  P e n d e n s  ( f i l e  i n  O k l a h o m a  C i t y ,  f o r  a i r c r a f t ,  o r  

S t a t e  R e c o r d i n g  O f f i c e  f u r t h e r  e q u i p m e n t ) .

10. S t i p u l a t i o n  f o r  R e l e a s e ,  b o n d ,  i n s u r a n c e  c o v e r a g e ,  e t c .
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F O R M  NO . 1

O P E R A T O R ' S  

S E I Z U R E  I N F O R M A T I O N  

( A I R C R A F T )

M a k e  o f  a i r c r a f t

2 . .iOdel o f  a i r c r a f t

3. O f f i c i a l  F . A . A .  R e g i s t r a t i o n  No.

4. E n g i n e  S e r i a l  N o ( s ) .

5 . A i r f r a m e  S e r i a l  N o .

6. F l o a t s  ( S k i i s )  t v o e

7 . F l o a t s  ( S k i i s )  - S e r i a l  N o .

3 . F l o a t s  ( S k i i s )  - E s t i m a t e d  v a l u e  t o d a y

9. D e s c r i p t i o n  o f  a i r c r a f t ,  ( w h e e l s , S T O L  k i t s ,  s t a l l  

t y p e s  o f  f a b r i c ,  c o l o r  s c h e m e ,  e t c . )
f e n c e s ,

10. V a l u e  w h e n  p u r c h a s e d  $

11. a. D a c e  o f  l a s t  r e a o n r a i s a l , 19

b. V a l u e  a t  l a s t  r e a D t r a i s a l  S

c. N a m e  a n d  a d d r e s s  o f  a D D r a i s e r

12. E s t i m a t e d  v a l u e  t o d a y  $

13. P l a c e  a n d  d a t e  o f  m o s t  r e c e n t  o v e r h a u l s  o r  r e p a i r s

1 Qi -

1 Qi — >

14. a. N a m e  o f  o w n e r ( s )

b. A d d r e s s  o f  o w n e r



15. Liens.
FORM NO. 1 (cone.)

Name & A d d r e s s  B a l a n c e

a .

D a t e
I n c u r r e d

, 19

P a y m e n t
S c h e d u l e

_p e r  mo

b. .. I? o e r  mo

c . o e r  mo

i o . I n s u r a n c e  c o v e r a g e .

Names o f I n s u r a n c e
Company

T yp e  o f  
I n s u r a n c e

Amoun t  o f  
I n s u r a n c e

P r em i um  
Amoun t  a n d  

Due D a t a

$ pe :

D ue_____

S p e i

Due_____

$ pe :

Due

17. D e s c r i p t i o n  o f  i n s t r u m e n t s ,  r a d i o s ,  a n d  a p p u r t e n a n t  
e q u i p m e n t  a n d  o t h e r  p a r a p h e r n a l i a .

I t e m

a .
M o d e l  No .  S e r i a l  No. D a t e  o f  P u r c h a s e  C o n d i t i o n

o . 

c . 

a .

DATED t h i s  ____  d a y  o f

________ , Alaska.

, 1 9  , a t

S i g n a t u r e  o r  O o e r a t o r ( O w n e r !
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FORM NO. 2
OPERATOR'S 

SEIZURE INFORMATION 
(VESSEL)

1 Name o f  v e s s e l
0 K i n d  o f  v e s s e l

3 . O f f i c i a l  U . S . C .G .  No.
u , P c r c  o f  R e g i s t r y •

5 . ADFSG No. AK
0  . V a l u e  when  o u r c h a s e d  $
- a .  D a ce  c f  l a s c  r e a u o r a i s a l 1 0 » —

b .  V a l u e  a c  l a s c  r e a o o r a i s a i  3

c .  Name a n d  a d d r e s s  o f  a o o r a i s e r

5 . E s c im a c e d  v a l u e  c o d a y
0 j • P l a c e  a n d  d a c e  o f  m o s t  r e c e n t  o v e r h a u l s o r  r e p a i r s

1 Q » —

, 19
10 . a .  Name o f  ow n e r

b .  A d d r e s s  o f  ow n e r

T e l a . ( )  -

I I .  Names o f  o c h e r s  w i c h  a  r i g h c ,  c i c l e  o r  i n t e r e s t  i n  v e s s e l

( e . g .  3 a n k s , NOAA, s c a c e ,  m a c e r i a l m e n ,  s u p p l i e s ,  c r e w s  
w a g e s ,  e c c . )

D a ce  P a ym en r
Name & A d d r e s s  B a l a n c e  I n c u r r e d  S c h e d u l e
a .    , 19 S_________p e r  mo.



1 2 .  I n s u r a n c e  c o v e r a g e . F O R M  N O .  2  ( c o n t . )

N a m e s  o f I n s u r a n c e

C o m p a n y

T y p e  o f  

I n s u r a n c e

A m o u n t  o f  

I n s u r a n c e

b.

c .

P r e m i u m  

A m o u n t  a n d  

D u e  D a t e

$ _p e r  ;

D u e ___________

$ _p e r  ;

D u e ___________

S _p e r  j

D u e

13. D e s c r i p t i o n  o f  n a v i g a t i o n a l  e q u i p m e n t ,  f i s h i n g  g e a r  a n d  
o t h e r  p a r a p h e r n a l i a .

I t e m

a  .___

b  .___

c  . ______

a .

M o d e l  No, S e r i a l  N o D a t e  o f  P u r c h a s e  C o n d i t i o n

r .

O • .

h.

i.

j •. 

k._

1 .

D A T E D  t h i s

A l a s k a .

d a y  o f a t

S i g n a t u r e  o r  O p e r a t o r  

O p e r a t o r ' s  P r i n t e d  N a m e



I

F O R M  MO .  3

I N  I K E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A

J U D I C I A L  D I S T R I C T  A T

S T A T E  O F  A L A S K A ,

P l a i n t i f f

v s .

O N E  R E D  A N D  W H I T E  P I P E R  

a i r p l a n e ,  ____________________ , S e r i a l  

a n dN u m b e r   !________________ ________

c o n c e n c s  t h e r e o f , i n c l u d i n g  

a p p u r t e n a n t  i n s t r u m e n t s ,  
r a d i o s , a n d  f l o a t s ,

S e r i a l  N o . s  a n da n a

J O H N  D O E  a n d  J A N E  D O E , )

)
D e f e n d a n t s . )

 )

C i v i l  N o .  _____________________

C O M P L A I N T  F O R  F O R F E I T U R E  A N D  D A M A G E S  

(AS l b . 0 5 . 1 9 5 )

T h e  S t a t e  o f  A l a s k a ,  t h r o u g h  i t s  A t t o r n e y  G e n e r a l ,

a l l e g e s  a s  f o l l o w s :

F i r s t  C a u s e  o f  A c t i o n

1. T h i s  is a n  a c t i o n  f o r  f o r f e i t u r e  o f  P i p e r

N __________________________  [ d e s c r i b e ]  a n d  t h e  c o n t e n t s  o f  t h e  a i r c r a f t ,

i n c l u d i n g  a p p u r t e n a n t  i n s t r u m e n t s  a n d  r a d i o s .  T h i s  a c t i o n  is 

b r o u g h t  u n d e r  A S  1 6 . 0 5 . 1 9 5 .

O n  o r  a b o u t , 1 9 ______ , i n  t h e

v i c i n i t y  o r

J u d i c i a l  D i s t r i c t ,  S t a t e  o f  A l a s k a ,  t h e  a b o v e - d e s c r i b e d  a i r c r a  

w a s  u s e d  b v  d e f e n d a n t s

to [ d e s c r i b e  v i o l a t i o n ]
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$ #

F O R M  N O .  3 ( c o n t . )  

T h e s e  a c t i o n s  c o n s t i t u t e  v i o l a t i o n s  o f  f i s h  a n d  g a m e  r e g u l a t i o n s

3. A S  1 6 . 0 5 . 1 9 5  p r o v i d e s  t h a t  a i r c r a f t  a n d  o t h e r  

p a r a p h e r n a l i a  o r  g e a r  m a y  b e  f o r f e i t e d  t o  t h e  s t a t e  u p o n  j u d g m e n t  

o f  a c o u r t  o f  c o m p e t e n t  j u r i s d i c t i o n  i n  a n  a c t i o n  i n  r e m  t h a t  t h e  

a i r c r a f t  a n d  p a r a p h e r n a l i a  o r  g e a r  w e r e  u s e d  i n  o r  i n  a i d  o f  a 

v i o l a t i o n  o f  a f i s h  o r  g a m e  s t a t u t e  o r  r e g u l a t i o n .

4. O n   , 1 9 ____ , p u r s u a n t  t o  a s e i z u r e

w a r r a n t  i s s u e d  o n  ______________________ , 1 9 ____ , t h e  a b o v e - d e s c r i b e d

a i r c r a f t ,  i t s  f l o a t s  a n d  e q u i p m e n t  w e r e  s e i z e d  a t  ______________________ ,

A l a s k a ,  ______________ J u d i c i a l  D i s t r i c t ,  a n d  t h e  a i r c r a f t ,  f l o a t s  a n d

e q u i p m e n t  a r e  o r  w i l l  b e  w i t h i n  t h e  j u r i s d i c t i o n  o f  t h i s  c o u r t  

d u r i n g  t h e  p e n d e n c y  o f  t h e  p r o c e e d i n g s  i n  t h i s  m a t t e r .

T H E R E F O R E ,  t h e  S t a t e  o f  A l a s k a  p r a y s  f o r :

I. J u d g m e n t  f o r f e i t i n g  t h e  a b o v e - d e s c r i b e d  a i r c r a f t ,  

f l o a t s ,  a n d  e q u i p m e n t  t o  a n d  f o r  t h e  u s e  o f  t h e  S t a t e  

o f  A l a s k a .

I I .  C o s t s ,  a t t o r n e y  f e e s  a n d  s u c h  f u r t h e r  r e l i e f  a s  

t h e  C o u r t  m a y  d e e m  a p p r o p r i a t e .

S e c o n d  C a u s e  o f  A c t i o n

1. T h e  S t a t e  o f  A l a s k a  r e a l l e g e s  a n d  r e a f f i r m s  t h e  

a l l e g a t i o n s  o f  p a r a g r a p h s  1 t h r o u g h  4 a b o v e .

2. T h i s  is a n  a c t i o n  f o r  d a m a g e s ,  f o r  t h e  v a l u e  o f  

[ d e s c r i b e  r e s o u r c e ]

u a k e n  m  v i o l a t i o n  o f  A i a s i c a  f i s n  a n a  g a m e  s t a t u t e s  a n a
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#

F O R M  NO .  3 ( c o n e . )

r e g u l a t i o n s .  T h i s  a c c i o n  is b r o u g h c  u n d e r  A S  1 6 . 0 5 . 1 9 5 ,  w h i c h  

p r o v i d e s  c h a c  a n  a c c i o n  f o r  d a m a g e s  m a y  b e  j o i n e d  w i c h  a n  a c c i o n  

f o r  f o r f e i c u r e  o f  a i r c r a f c  a n d  e q u i p m e n c  u s e d  i n  o r  i n  a i d  o f  a 

v i o l a c i o n  o f  a n  A l a s k a  f i s h  a n d  g a m e  s c a c u c e  o r  r a g u i a c i o n .

3. T h e  d e f e n d a n t s  ____________________________________________________

a r e ,  a n d  a c  a l l  C i m e s  r e l e v a n c  Co c h i s  a c c i o n  h a v e  b e e n ,  

r e s i d e n c s  o f   , A l a s k a ,    J u d i c i a l  D i s c r i c c .

4. O n  o r  a b o u c , 1 9  , i n  C h e

v i c i n i t y  o r J u d i c i a l

D i s t r i c t ,  S t a t e  o f  A l a s k a ,  d e f e n d a n t  _______________

L d e s c r i b e  v i o l a t i o n ]

i n  v i o l a c i o n  o f  A l a s k a  F i s h  a n d  G a m e  r e g u l a t i o n  

- t h e  o f f e n s e  b e i n g  [ d e s c r i b e ]

5. A s  a r e s u l t  o f  t h e  a c t i o n s  o f  d e f e n d a n t s

_________________________________  d e s c r i b e d  a b o v e ,  t h e  S c a t e  o f  A l a s k a  h a s

b e e n  i r r e p a r a b l y  d a m a g e d  b y  t h e  i l l e g a l  a p p r o p r i a t i o n  o f  

______________________________  i n  a n  a m o u n t  n o  l e s s  c h a n

S

W H E R E F O R E  t h e  S t a t e  o f  A l a s k a  p r a y s  f o r  r e l i e f  as

f o l l o w s :

T D a m a g e s  i n  a n  a m o u n t  n o t  l e s s  t h a n  

____________  s a i d  d a m a g e s  to b e  p r o v e n  m o r e

s o e c i f i c a l l v  a c  c r i a l .

T C o s t s ,  a c c o r n e y  f e e s  a n d  s u c h  f u r t h e r  r e l i e f  as
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F O R M  N O .  3 ( c o n e . )

c h i s  C o u r t  m a y  d e e m  a p p r o p r i a t e .

D A T E D  a t  A n c h o r a g e ,  A l a s k a  t h i s  _________  d a y  o f

______________ , 1 9 ______ .

A T T O R N E Y  G E N E R A L  

By :

A s s i s t a n t  A t t o r n e y  G e n e r a l
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F C R M  N O .  3

I N  T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A  

J U D I C I A L  D I S T R I C T  A T  _______________

D I R E C T I O N S  F O R  S E R V I C E

S T A T E  O F  A L A S K A ,

P l a i n t i f f ,

v s .

C M S  R E D  A N D  W H I T E
a i r p l a n e ,  N _________

'lumber

o e r i a r

 _________  a n a  c o n t e n t s

thereof"! i n c l u d i n g  a p p u r t e n a n t  

i n s t r u m e n t s  a n d  r a d i o s ,  a n d  f l o a t s ,  

S e r i a l  N o s . a n d  , a n d

D e f e n d a n t ;

D A T E :

C O U R T  N O .: 

S E R V I C E  NO,

N a t u r e  o f  W r i t :  C O M P L A I N T  F O R  F O R F E I T U R E  A N D  D A M A G E S

(AS 1 6 . 0 5 . 1 9 5 )  a n d  S U M M O N S

S E R V E :  O n e  r e d  a n d  w h i t e

a i r p l a n e ,  N __________________  S e r i a l

N u m b e r  _̂_________  a n d  c o n t e n t s

t h e r e o f "  i n c l u d i n g  a p p u r t e n a n t  

i n s t r u m e n t s  a n d  r a d i o s ,  a n d  f l o a t s ,

S e r i a l  N o s .   a n d    , b y

p o s t i n g  a c o p y  o r  t h i s  c o m p l a i n t  

a n d  s u m m o n s  u p o n  s a i d  a i r c r a f t ,  

l o c a t e d  a t  t h e  F i s h  a n d  w i l d l i f e  

P r o t e c t i o n  h a n g a r ,  S t a t e  o f  A l a s k a ,  

D e p a r t m e n t  o f  P u b l i c  S a f e t y ,  L a k e  

H o o d ,  A n c h o r a g e ,  A l a s k a .

P l e a s e  m a k e  r e t u r n  o f  s e r v i c e  to:

C l e r k  o f  t h e  S u p e r i o r  C o u r t  

3 0 3  K  S t r e e t

A n c h o r a g e ,  .Alaska 9 9 5 0 1
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F O R M  N O .  3

w i t h  c o p y  to*.

O f f i c e  o f  t h e  A t t o r n e y  G e n e r a l  

1 0 3 1  4 t h  A v e n u e ,  S u i t e  2 0 0  

A n c h o r a g e ,  A l a s k a  9 9 5 0 1

A T T O R N E Y  G E N E R A L

3 y :  _____________________________________
A s s i s t a n t  A t t o r n e y  G e n e r a l
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V

A  c i v i l  f o r f e i t u r e  a c c i o n  m u s e  b e  c o u p l e d  w i c h  a c t u a l  

o r  c o n s t r u c t i v e  s e i z u r e  o f  c h e  r e s . A c  l e a s e  o n e  s c a c e  s u p e r i o r  

c o u r t  j u d g e  h a s  r u l e d  c h a t  f i l i n g  a  n o t i c e  o f  s e i z u r e  a n d  a l i s  

p e n d e n s  i n  t h e  a p p r o p r i a t e  r e c o r d i n g  o f f i c e  is n o c  s u f f i c i e n t  

c o n s t r u c t i v e  s e i z u r e .  P h y s i c a l  s e i z u r e  o r  c h a i n i n g  o r  

i m m o b i l i z i n g  c h e  e q u i p m e n t  a n d  a t t a c h i n g  a c o p y  o f  c h e  c o m p l a i n t  

is a p p r o p r i a t e .  A n  i t e m  m a y  b e  s e i z e d  w i t h o u c  a w a r r a n c  u n d e r  A S  

1 6 . 0 5 . 1 5 0 ,  b u t  a s u b s e q u e n t  s e i z u r e  w a r r a n t  s h o u l d  b e  o b t a i n e d  

e v e n  i n  s u c h  a  c a s e  i n  o r d e r  to o b t a i n  j u d i c i a l  a p p r o v a l .

SEIZURE WARRANT FORMS
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F O R M  N O .  5

I N  T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A

  J U D I C I A L  D I S T R I C T  A T __________________

W a r r a n t :  c o  S e i z e

I N  T H E  N A M E  O F  T H E  S T A T E  O F  A L A S K A

T O  A N Y  P E A C E  O F F I C E R  A U T H O R I Z E D  T O  E X E C U T E  W A R R A N T S

S w o r n  t e s t i m o n y  h a s  b e e n  g i v e n  b y  ___________________________________________

A l a s k a  F i s h  a n d  W i l d l i f e  E n f o r c e m e n t  O r r i c e r ,  o n

1 9 ___, t h a t  h e  h a s  r e a s o n  t o  b e l i e v e  t h a t  a [ d e s c r i b e  i t e m ]

r e g i s t r a t i o n  n u m b e r  ______________ , is  a t  t h i s  t i m e  a t  o r  n e a r

___________   ,   ̂ J u d i c i a l  D i s t r i c t ,
S t a t e  c f  A l a s k a .  P u r s u a n t  to A S  1 6 . 0 5 . 1 7 0 ,  A S  1 6 . 0 5 . 1 9 0 ,  a n d  

A S  1 6 . 0 5 . 1 9 5 ,  t h e  a i r c r a f t :

Is e v i d e n c e  o f  t h e  p a r t i c u l a r  c r i m e  o f

m v i o l a t i o n  o f a n d

Is e v i d e n c e  o f  t h e p a r t i c u l a r  c r i m e  o f

m v i o l a t i o n  o f

3. M a y  b e  f o r f e i t e d  t o  t h e  S t a t e  o f  A l a s k a  u n d e r  

A S  1 6 . 0 5 . 1 9 5 ,  u p o n  d e t e r m i n a t i o n  b y  a c o u r t  o f  

c o m p e t e n t  j u r i s d i c t i o n ,  i n  a  p r o c e e d i n g  i n  r e m , 

t h a t  t h e  a i r c r a f t  w a s  u s e d  i n  o r  i n  a i d  o t  a 

v i o l a t i o n  o f  a n  A l a s k a  F i s h  a n d  G a m e  s t a t u t e  o r  

r e g u l a t i o n .

I a m  s a t i s f i e d  t h a t  t h e r e  i s  p r o b a b l e  c a u s e  t o  b e l i e v e  t h a t  t h e  

a i r c r a f t  s o  d e s c r i b e d  a b o v e  w a s  u s e d  i n  o r  i n  a i d  o f  a v i o l a t i o n  
o f

I a m  s a t i s f i e d  t h a t  t h e r e  a r e  g r o u n d s  f o r  i s s u a n c e  o f  a  w a r r a n t  

t o  s e i z e  t h e  a i r c r a f t  d e s c r i b e d  a b o v e  u n d e r  A S  1 6 . 0 5 . 1 7 0  e t  s e q ., 

a n d  A S  1 6 . 0 5 . 1 9 5 ,  a s  w e l l  a s  o n  t h e  o t h e r  f o r e g o i n g  g r o u n d s .

I a m  s a t i s f i e d  t h a t  s e i z u r e  o f  t h e  a b o v e - d e s c r i b e d  a i r c r a f t  is 

n e c e s s a r y  i n  o r d e r  t o  i n s u r e  t h a t  t h e  a i r c r a f t  w i l l  c o m e  w i t h i n  
t h e  j u r i s d i c t i o n  o f  t h i s  c o u r t .
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FO RM  MO.  5 ( c o n e . )

Y O U  A R E  H E R E B Y  C O M M A N D E D  to s e i z e  c h e  a i r c r a f c  a e s i g n a c e d  i n  chis'

w a r r a n c  a b o v e ,  r e g i s c r a c i o n  n u m b e r   _____________________, s e r v i n g

C h i s  w a r r a n c  b e c w e e n  7 : 0 0  a . m .  a n d  i O : 0 0  p . m .  U p o n  s e i c i n g  s a i d  

a i r c r a f c ,  y o u  a r e  c o m m a n d e d  Co h o l d  i c  s e c u r e  p e n d i n g  l u r c h e r  

c o u r c  o r d e r ,  l e a v i n g  a c o p y  o f  c h i s  w a r r a n c ,  a c o p y  o f  c h e  

s u p p o r c i n g  a f f i a a v i c s ,  i f  a n y ,  a n d  a r e c e i p c  f o r  "die p r o p e r c v  

c a k e n ,  a n d  co p r e p a r e  a w r i c t e n  i n v e n c o r y  o f  c h e  p r o p e r c y  s e i z e d  

a n d  co r e  c u m  c h i s  w a r r a n c  a n d  b r i n g  c h e  p r o p e r c y  b e f o r e  m e  ( o r  a 

r e c e i p c  c h e r a o f )  w i c h i n  c e n  (10) d a y s  o f  c h i s  d a c e ,  a s  r e q u i r e d  
b y  l a w .

( S E A L )

D A T E D :

J u d g e / M a g i s  c r a c e



F O R M  N O .  6
R E T U R N

I r e c e i v e d  c h e  a t t a c h e d  W a r r a n t  t o  S e i z e  o n  ________________________________ ,

1 9 ___, a n d  h a v e  e x e c u t e d  i t  a s  f o l l o w s :

O n  _ t_ _ ^ _________________, 1 9 ___ , a t  _____________________  ( a . m . ) ( p . m . ),

I s e i z e d  t h e  p r o p e r t y  d e s c r i b e d  i n  t h e  w a r r a n t ,  a n d  I l e f t  a  c o p y
o f  t h e  w a r r a n t  ( w i t h )  ( at)    .

T h e  f o l l o w i n g  i s  a n  i n v e n t o r y  o f  t h e  p r o p e r t y  t a k e n  p u r s u a n t  t o  
t h e  w a r r a n t :

T h i s  i n v e n t o r y  w a s  m a d e  i n  t h e  p r e s e n c e  o f  ________________________________

_____________________________________________ a n d  o f ____________________________________________ .

I s w e a r  t h a t  t h i s  i n v e n t o r y  i s  a  t r u e  a n d  d e t a i l e d  a c c o u n t  o f  a i l  

p r o p e r t y  t a k e n  b y  m e  o n  c h e  a u t h o r i t y  o f  t h i s  w a r r a n c .

N a m e  a n d  T i t l e

S I G N E D  a n d  S W O R N  t o  b e f o r e  m e  t h i s  , d a v  o f

1 9 _____.

( S E A L )

J u d g e / M a g i s t r a t e
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N O T I C E  O F  F O R F E I T U R E  

V e s s e l s ,  a i r p l a n e s ,  v e h i c l e s ,  f i s h i n g  g e a r ,  h u n t i n g  

e q u i p m e n c ,  f i s h  a n d  g a m e  o r  p a r e s  o f  f i s h  a n d  g a m e ,  i n c l u d i n g  

a q u a t i c  p l a n t s  s u b j e c t  co c i v i l  f o r f e i t u r e  u n d e r  A S  1 5 . 0 5 . 1 9 0  a n d  

. 1 9 5  a r e  t y p i c a l l y  s u b j e c t  to v a r i o u s  c l a i m s  o f  i n t e r e s t .  T o  

a v o i d  a l l e g a t i o n s  t h a t  p e r s o n s  c l a i m i n g  a n  i n t e r e s t  i n  o b j e c t s  

h a v e  b e e n  d e n i e d  d u e  p r o c e s s ,  a n o t i c e  o f  f o r f e i t u r e  s h o u l d  b e  

s i g n e d  b y  c h e  c l e r k  o f  c o u r t  a n d  s e r v e d  u p o n  a l l  p e r s o n s  k n o w n  to 

h a v e  a n  i n t e r e s t  i n  t h e  i t e m s .  I n  a d d i t i o n ,  p u b l i c a t i o n  i n  l o c a l  

c r  i n d u s t r y  n e w s p a p e r s  g i v i n g  n o t i c e  o f  c h e  c r i m i r a l  o r  c i v i l  

f o r f e i t u r e  a c t i o n  p r o v i d e s  f u r t h e r  c o m p l i a n c e  w i t h  j u d i c i a l  d u e  

p r o c e s s  s t a n d a r d s  o f  n o t i c e .  N o t i c e  to l i e n h o l d e r s  o r  o w n e r s  o f  

r e c o r d  m u s t  a l s o  b e  p r o v i d e d  b e f o r e  f o r f e i t u r e  i n  a c r i m i n a l  

a c t i o n ,  a n d  c h e  i n c a r e s t  o f  a n  " i n n o c e n t "  l i e n h o l d e r  w h o  h a s  

t a k e n  a l l  r e a s o n a b l e  s t e p s  t o  i n s u r e  c h a c  t h e  i t e m  w a s  n o c  u s e d  

i l l e g a l l y  c a n n o t  b e  f o r f e i t e d ,  S t a t e  v. R i c a , N o .  1 3 9 6 9  BE ,  

( S u p e r i o r  C t ,  F a i r b a n k s  M a y  16, 1 9 7 9 ) .  A  j o i n t  v e n t u r e ,  h o w e v e r ,  

m a y  n o c  b e  d e e m e d  a n  " i n n o c e n t "  t h i r d  p a r t y .  F / V  A m e r i c a n  E a g l e  

v. S t a t e , 6 2 0  P . 2 d  6 5 7  ( A l a s k a  1 9 8 0 ) .

T h e  N o t i c e  o f  F o r f e i t u r e  s u m m a r i z e s  c h e  c o m p l a i n t  a n d  

a d v i s e s  i n t e r e s t e d  p a r t i e s  h o w  t o  o b t a i n  c o p i e s  o f  t h e  c o m p l a i n t  

a n d  h o w  c o  f i l e  a c l a i m  t o  t h e  r e s .  T h i s  n o t i c e  is a s u b s t i t u t e  

f o r  c h e  m o r e  c o s t l y  p u b l i c a t i o n  o f  t h e  e n t i r e  c o m p l a i n t .

E a c h  N o t i c e  o f  F o r f e i t u r e  s h o u l d  a l l o w  a n  o p p o r t u n i t y  

f o r  t h e  i n t e r e s t e d  p a r t y  to o b t a i n  a h e a r i n g  f o r  r e l e a s e  o f  t h e  

r e s .  S e v e r a l  s t a t e  s u p r e m e  c o u r t s  h a v e  d e c i d e d  t h e  s t a t e  m u s t
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t a k e  t h e  i n i t i a t i v e  t o  s e t  u p  t h i s  h e a r i n g .  O t h e r  s t a t e s  

c o n c l u d e  t h e  h e a r i n g  i s  n o t  m a n d a t o r y .  A l a s k a  l a w  d o e s  n o t  

r e q u i r e  s u c h  a  h e a r i n g  ( t h e  o m i s s i o n  i s  a m a j o r  p o i n t  o n  a p p e a l  

i n  t h e  F / V  A m e r i c a n  E a g l e  v  S t a t e , 6 2 0  P . 2 d  1 0 5  ( A l a s k a  1 9 8 0 )  

c e r t  d e n i e d ,  a n d  S t a t e  v. R i c e , 6 2 6  P . 2 d  1 0 4  ( A l a s k a  1 9 8 1 ) .  

B e c a u s e  p e t i t i o n s  f o r  r e l e a s e  w i l l  a l w a y s  b e  e n t e r t a i n e d  b y  o u r  

c o u r t s ,  t h e  o p p o r t u n i t y  f o r  a h e a r i n g  s h o u l d  b e  c o n f i r m e d .
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' I N  T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A  

J U D I C I A L  D I S T R I C T  A T

S T A T E  O F  A L A S K A ,

P l a i n t i f f ,

v s

T H E  F / V  M R .  W O N D E R F U L ,  i c s  

p a r a p h e r n a l i a  a n d  g e a r ,  t h e  

p r o c e e d s  o f  5 2 , 3 4 9  p o u n d s  o f  

k i n g  c r a b  d e l i v e r e d  p u r s u a n t  

t o  A D F 1 G  F i s h  T i c k e t  

N o .  E 5 3 u 2 1 9 ,  L A R R Y  E D F I N G E R  

a n d  P A U L  T A T U M ,

D e f e n d a n t s ,

Me .  3A N

T O :

C I V

N O T I C E  O F  F O R F E I T U R E

T h e  a b o v e - n a m e d  d e f e n d a n t s  a n d  a l l  e t h e r  p e r s o n s  
c l a i m i n g  a n y  r i g h t ,  t i t l e  o r  i n t e r e s t  i n  t h e  F / V  M r .  

W o n d e r f u l ,  i t s  p a r a p h e r n a l i a  a n d  g e a r .

O n , 1 9  a n  a c t i o n  u n d e r  A S  1 6 . 0 5 . 1 0 5 .  **

T h e  c o m p l a i n c  a l l e g e s  t h e  i l l e g a l  t a k i n g ,  p o s s e s s i o n  a n d  

t r a n s p o r t a t i o n  o f  k i n g  c r a b  i n  w a t e r s  s u b j e c t  to c h e  j u r i s d i c t i o n  

o f  t h e  S t a t e  o f  A l a s k a  o n  o r  a b o u t  S e p t e m b e r  16, 1 9 7 3 .

Y o u  m u s t  f i l e  c l a i m  co c h e  d e f e n d a n t  i t e m s  w i t h  t h e  

c l e r k  o f  t h i s  c o u r t  a n d  w i t h  c h e  A t t o r n e y  G e n e r a l ' s  O f f i c e  o n  o r

* *  F o r  t h e  f o r f e i t u r e  o f  t h e  F / V  M r .  W o n d e r f u l ,  i t s  

p a r a p h e r n a l i a  a n d  g e a r  a n d  p r o c e e d s  o f  5 2 , 3 4 9  p o u n d s  o f  A l a s k a  

k i n a  c r a b  l a n d e d  o n  S e p t e m b e r  16, 1 9 7 3  u n d e r  A D F S G  t i c k e t  No. E
^  •  / j  '  * Q  f , 7 » J  c  / i  o  ^  ^  “ U  «  C  • • • > '  ^  r* ** \  m  *•* *-» m
—  —  —• —  -  ■ — W a *  w  W  *-/ «• *
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F O R M  NO. 7 ( c o n t . ) 

b e f o r e  2 0  d a y s  a f t e r  s e r v i c e  b y  m a i l  o r  p e r s o n a l  d e l i v e r y  o r  

w i u h i n  3 0  d a y s  a f t e r  t h e  l a s t  d a t e  o f  p u b l i c a t i o n  o f  t h i s  n o t i c e  

w h i c h e v e r  Lr- s o o n e r .  A f t e r  f i l i n g  y o u r  c l a i m  y o u  m u s t ,  w i t h i n  

t w e n t y  ( 20) d a y s  a f t e r  r e c e i v i n g  a c o p y  o f  t h e  c o m p l a i n t ,  f i l e  

w i t h  t h e  c o u r t  a n d  s e r v e  o n  t h e  O f f i c e  o f  t h e  A t t o r n e y  G e n e r a l ,  

S t a t e  o f  A l a s k a ,  4 2 0  L  S t r e e t ,  S u i t e  1 0 0 ,  A n c h o r a g e ,  A l a s k a ,  

9 9 5 0 1 ,  T e l e p h o n e  ( 9 0 7 )  2 7 6 - 3 5 5 0 ,  y o u r  a n s w e r .  I f  y o u  f a i l  t o  d o  

s o  j u d g m e n t  w i l l  b e  e n t e r e d  f o r  t h e  r e l i e f  d e m a n d e d  i n  t h e  

C o m p l a i n t .

B A T E D  t h i s  _________  d a y  o f  ______________, 1 9 ______ a t  A n c h o r a g e ,

A l a s k a .

C l e r k  o f  t h e  C o u r t s  

3 0 3  K  S t r e e t  

A n c h o r a g e ,  A l a s k a  9 9 5 0 1
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RELEASES
A. A I R C R A F T .

In g e n e r a l ,  i c  is s i m p l e r  n o c  co r e l e a s e  s e i z e d  

a i r c r a f c  p e n d i n g  l i c i g a c i o r .  u n l e s s  d i r e c t e d  o t h e r w i s e  b y  c h e  

c o u r t ;  h o w e v e r ,  i f  t h e  c a s e  is l i k e l y  to c a k e  a l o n g  c i n e  to 

r e s o l v e ,  o r  s t a t e  s t o r a g e  f a c i l i t i e s  a r e  f u l l ,  ic m a y  b e  

a d v i s a b l e  co r e l e a s e  u n d e r  a p p r o p r i a t e  t e r m s .  A  b o n d  o r  o c h e  

s e c u r i t y ,  p r e f e r a b l y  i n  t w i c e  t h e  v a l u e ,  s h o u l d  b e  p o s t e d  i n  

o r d e r  t o  c o v e r  u n f o r s e e n  p r o b l e m s  a n d  p o t e n t i a l  l o s s e s  o r  

l i a b i l i t i e s .  I f  a n  a i r c r a f t  is n o t  r e l e a s e d ,  ic s h o u l d  b e  

c a r e f u l l y  s t o r e d  w i c h  c h e  e n g i n e  " p i c k l e d " ,  a n d  b e  k e p t  u n d e r  
a d e q u a t e  c u s t o d i a l  c a r e .
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F O R M  N O .  8

I N  T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A  

_________  J U D I C I A L  D I S T R I C T  A T  _______________

S T A T E  O F  A L A S K A ,

P l a i n t i f f ,

v s  .

N o .  3A N  -_______ C I V .

S T I P U L A T I O N  F O R  R E L E A S E  O F  A I R C R A F T

I

T h i s  is a n  a c t i o n  f o r  f o r f e i t u r e  o f  t h e  a b o v e - d e s c r i b e d  

d e f e n d a n t  i t e m s .

I I

T h e  k n o w n  p a r t i e s  w i t h  a n  i n t e r e s t ,  r i g h t  o r  t i t l e  t o  

c h e  d e f e n d a n t  i t e m s  a r e :

1. ( S t a t e  o f  A l a s k a ) ___________________________________________________

2. ( G o v e r n m e n t  b u r e a u s ) ______________________________________________

a. T a x e s  ____________________________________________________________

b . L o a n s

3. ( O w n e r / O p e r a t o r )

4. ( B a n k ) _______________

5. ( L i e n o r  o r  M o r t g a g o r ) _

6. ( M a t e r i a l m e n  a n d  M e c h a n i c s )_

7. ( O t h e r )
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F O R M  NO .  3 ( c o n e . )

I l l

T h e  a b o v e - d e s c r i b e d  a i r c r a f c  w a s  s e i z e d  o n

, u n d e r  (a w a r r a n c  i s s u e d

o n i n  c h e c o u r t  or

A l a s k a ) .

I c  is p r e s e n c l y  i n  C h e  b e s t  i n c e r e s c s  o f  a l l  p a r t i e s  

c h a c  C h e  d e f e n d a n t  i t e m s  n a m e  i n  S x h i b i c  A  co c h i s  a g r e e m e n t  b e  

p r o v i d e d  a n  o p p o r t u n i t y  to e n g a g e  i n  l a w f u l  a c t i v i t i e s  u n t i l

________________________________ . 1 9 ____ , ( o r  s u c h  t i m e  as a [ d i s t r i c t  o r

s u p e r i o r ]  c o u r t  d e c i s i o n  o n  f o r f e i c u r e  is r e n d e r e d ) .

T H E R E F O R E  c h e  p a r t i e s  a g r e e  a s  f o l l o w s :

1. P l a i n t i f f ,  w h i c h  h a s  l i m i t e d  s t o r a g e  f a c i l i t i e s ,  

a g r e e s  c o  r e l e a s e ,  u n d e r  c h e  t e r m s  a n d  c o n d i c i o n s  o f  c h i s  

s c i p u i a c i o n ,  c h e  d e s c r i b e d  a i r c r a f c  w i c h  a p p u r t e n a n t  i n s t r u m e n t s

a n d  r a d i o s ,  t o  c h e  c o n c r o l  a n d  c u s t o d y  o f  ________________________________ ,

h e r e i n a f t e r  r e f e r r e d  co a s  " c u s t o d i a n " ,  o r  h i s  a g e n t  o r

d e s i g n a t e d  e m p l o y e e s .  T h e  a i r c r a f c  i s  s u b j e c c  Co a n d  r e m a i n s

u n a e r  c h e  s t a t e ' s  c o n s t r u c t i v e  s e i z u r e .

d e f e n d a n t  i c e m s  w i t h o u t  d e l a y .  T h e  o b l i g a t i o n s  a n d  d a t e s  o f  

p a y m e n t s  p r e s e n c l y  k n o w n  a r e :

C u s t o d i a n  s h a l l  m e e t  a l l  o b l i g a t i o n s  o n  t h e



F O R M  N O .  8 ( c o n e . )

L e n d e r T o t a l

M o n t h l y

P a v r a e n t s

D u e

D a c e

a .

b.

c .

3. E a c h  l e n d e r  s h a l l  c o n f i r m  r e c e i p t  o f  e a c h  r e q u i r e d  

p a y m e n t  i n  w r i t i n g  w i t h i n  f i v e  d a y s  o f  d u e  d a t e .

4. C u s t o d i a n a s

r e g i s t e r e d / j o i n t - o w n e r  o f  c h e  a i r c r a f t  i n  __________________________________ ,

a g r e e s  t o  k e e p  a n d  m a i n t a i n  t h e  a i r c r a f t  w i t h i n  t h e  S t a t e  o f  

A l a s k a  a n d  n e i t h e r  s e l l ,  d i s p o s e ,  n o r  o t h e r w i s e  e n c u m b e r  o r  

d i m i n i s h  h i s  o w n e r s h i p  o r  e q u i t y  i n  t h e  a i r c r a f t  u n l e s s  

s p e c i f i c a l l y  a u t h o r i z e d  b y  o r d e r  o f  t h e  c o u r t  o r  u p o n  s t i p u l a t i o n  

w i t h  t h e  s t a t e .

a n y  d a m a g e s  o r  o b l i g a t i o n s  w h i c h  m a y  o c c u r  a f t e r  d e l i v e r y  t o  

c u s t o d i a n  u n d e r  t h i s  a g r e e m e n t .  C u s t o d i a n  a g r e e s  t o  a b i d e  b y  a l l  

o r d e r s  o f  t h i s  c o u r t  o r  a n y  a p p e l l a t e  c o u r t ,  i n t e r l o c u t o r y  o r  

f i n a l ,  a n d  w i l l  d e l i v e r  t h e  a i r c r a f t  t o  t h e  s t a t e  a t  s u c h  p l a c e  

a n d  s u c h  t i m e  a s  m a y  b e  d i r e c t e d  t o  t h i s  c o u r t  o r  a n y  a p p e l l a t e  

c o u r t  i n  c h e  s a m e  o r  b e t t e r  c o n d i t i o n  a s  r e c e i v e d  f r o m  t h e  s t a t e  

b y  v i r t u e  o f  t h i s  o r d e r ,  o r d i n a r y  w e a r  a n d  t e a r  e x c e p t e d .

5. C u s t o d i a n  a g r e e s  t o  h o l d  t h e  s t a t e  h a r m l e s s  f o r
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6. C u s t o d i a n  a g r e e s  co o b t a i n  i n s u r a n c e  ( h u l l  a n d  

l i a b i l i t y )  o n  t h e  i t e m s  b e i n g  d e l i v e r e d  i n  a n  a m o u n t  e q u a l  co 

t h e i r  r e p l a c e m e n t  v a l u e  a n d  to k e e p  s u c h  a p o l i c y  i n  f o r c e  f o r  

t h e  f u l l  r e p l a c e m e n t  a m o u n t  a t  a l l  t i m e s .

7. T h e  p a r t i e s  a g r e e  u p o n  c h e  f o l l o w i n g  v a l u e  o f  t h e  

d e f e n d a n t  i t e m s  l i s t e d  i n  E x h i b i t  A  a t  c h e  t i m e  o f  s e i z u r e .

D a t e  o f  S e i z u r e  V a l u e  5

FORM MO. 3 (cont.)

3. T o  s e c u r e  t h e  s t a t e ' s  i n t e r e s t  i n  t h e  a i r c r a f t ,

c u s t o d i a n  s h a l l  ( p o s t  a b o n d  i n  c h e  a m o u n t  o f __________________________ )

o r  ( d e p o s i t  t h e  s u m  o f  S___________________________  i n  c a s h i e r ' s  c h e c k

w i t h  t h e  c l e r k  o f  c h e  c o u r t , ________________________________________, c o u r t ,

S t a t e  o f  A l a s k a ) .

9. ( 3 c n d / d e p o s i c )  s h a l l  b e  i n c r e a s e d  w h e n e v e r  t h e r e  

is a n  a s s e s s e d  i n c r e a s e  i n  v a l u e  o f  t h e  d e f e n d a n t  i t e m s  e q u a l  to 

t w e n t y  p e r c e n t  o f  t h e  v a l u e  g i v e n  i n  i t e m  n u m b e r  7 a b o v e .  

C u s t o d i a n  a g r e e s  t h a t  i n  c h e  e v e n t  o f  t h e  a c c i d e n t a l  l o s s  o f  t h e  

a i r c r a f t ,  o r  s u b s t a n t i a l  l o s s  to t h e  a i r c r a f t ,  o r  l o s s  o f  t h e  

a i r c r a f t  b y  t h e f t  o r  a c t  o f  G o d ,  o r  o t h e r w i s e ,  o r  h i s  f a i l u r e  to 

r e t u r n  c h e  a i r c r a f t  u p o n  c o u r t  o r d e r  f o r f e i t i n g  h i s  i n t e r e s t  i n  

t h e  a i r c r a f t ,  t h e  ( s t i p u l a t e d  v a l u e  o f  t h e  a i r c r a f t  o n  d e p o s i t  as 

s e t  f o r t h  i n  p a r a g r a p h  70 o r  ( b o n d )  s h a l l  b e  f o r f e i t e d  to t h e  

S t a t e  o f  A l a s k a .  T h e  s t a t e  s h a l l  r e t a i n  c h e  a c c r u e d  i n t e r e s t  o n

T H 0  ?.™.01.r P r  n p n o Q ^ r a n  T n  r h o  p v o n r  p  1 r i . z m a c p  r Q  r u.p
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a i r c r a f t ,  c u s t o d i a n  s h a l l  e i t h e r  r e p a i r  t h e  d a m a g e ,  a n d  r e s t o r e  

t h e  a i r c r a f t  t o  t h e  s a m e  o r  b e t t e r  c o n d i t i o n  w h i c h  e x i s t e d  p r i o r  

t o  t h e  d a m a g e ,  t o  t h e  s a t i s f a c t i o n  t o  t h e  s t a t e ,  o r  f o r f e i t  t h a t  

p e r c e n t  o f  t h e  s t i p u l a t e d  v a l u e  r e q u i r e d  t o  r e s t o r e  t h e  a i r c r a f t  

t o  t h e  s a m e  c o n d i t i o n  w h i c h  e x i s t e d  b e f o r e  t h e  d a m a g e .

10. C u s t o d i a n  s h a l l  b e  p e n a l i z e d  a s  f o l l o w s  f o r  d e l a y  

i n  d e l i v e r y  f r o m  t h e  t i m e  c u s t o d i a n  o r  h i s  r e p r e s e n t a t i v e  

r e c e i v e s  o r a l  o r  w r i t t e n  n o t i c e  o f  a d e c i s i o n  o f  f o r f e i t u r e .

D e l a v  ( D a y s )  P e n a l t y

a. 0 - 1  N o n e

b. 2 - 3  5 ” o f  t h e  v a l u e  o f  p a r a g r a p h

o r  t h e  v a l u e  o f  

t h e  r e t u r n e d  i t e m s  a t  t i m e  o f  

d e l i v e r y ,  w h i c h e v e r  is h i g h e r .

c. 4 - 5  107,

d. 6 - 7  507,

e. M o r e  t h a n  7 F o r f e i t u r e  o f  b o n d / v a l u e  o n

d e p o s i t .

1 1 .  C u s t o d i a n  s h a l l  d o  n o  a c t  w i t h  t h e  a i r c r a f t ,  n o r  

p e r m i t  n o r  a l l o w  a n y  a c t  to b e  d o n e  b y  h i s  a g e n t s  o r  e m p l o y e e s  

t h a t  c o u l d  s u b j e c t  i t  t o  f o r f e i t u r e  o r  s e i z u r e  b y  t h i s  s t a t e ,  a n y  

o t h e r  s t a t e ,  f e d e r a l  o r  p r i v a t e  a u t h o r i t i e s ,  a n d  a g r e e s  to k e e p  

t h e  a i r c r a f t  c u r r e n t  i n  a n n u a l  i n s p e c t i o n s ,  a n d  to k e e p  a n d  

m a i n t a i n  t h e  a i r c r a f t  i n  a c c o r d a n c e  w i t h  a i l  F e d e r a l  A v i a t i o n  

A d m i n i s t r a t i o n  r e g u l a t i o n s  a n d  d i r e c t i v e s .

12. C u s t o d i a n  a b s o l v e s  t h e  S t a t e  o f  A l a s k a ,  i t s  a g e n t s

. . j i "! “   i i . 1 1  *—  c ,... j . . . hat* . — _• ,.i. i. .— — w J w w i  | W — U4»> CL Urn J  X. W M. CL ILA Ci ̂  O U i i a  U Ui-L. g i l L  U Q  V C

F O R M  N O .  3  u o n t . )
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O R M  M O .  8  ( c o n e . )

o c c u r r e d  w h i l e  c h e  a i r c r a f c  w a s  i n  s c a c e  c u s c o d y ,  a n d  f u r t h e r  

a g r e e s  co r e c e i v e  c h e  a i r c r a f c  as i s  a n d  w h e r e  is a c  c h e  c i m e  of 

r e l e a s e .

c c  c h e  a d d i c i o n  o f  a v i o n i c s ,  o v e r h a u l i n g  o r  r e p l a c i n g  c h e  

e n g i n e ( s ) , r e p a i r i n g  o r  r e p l a c i n g  m e c h a n i c a l  p a r e s  o f  c h e

a g r e e ,  c h e  f a i r  m a r k e r  v a l u e  f o r  c h e  i m p r o v e m e n c s  s h a l l  b e  

d e t e r m i n e d  b y  c h e  c o u r c .

14. T h i s  S c i p u l a c i o n  a n d  R e l e a s e  o f  c h e  a i r c r a f c  

b e c o m e s  e f f e c c i v e  o n l y  u p o n  two  d a y s  w r i t t e n  n o t i c e  co t h e  

u n d e r s i g n e d  A s s i s t a n c  A t t o r n e y  G e n e r a l  a n d  co c h e  D e p a r t m e n c  of 

P u b l i c  S a f e t y ,  F i s h  a n d  W i l d l i f e  P r o t e c t i o n ,  c h e  t w o  a a 2/s co b e  

c o u n t e d  e x c l u d i n g  l e g a l  h o l i d a y s  a n d  w e e k e n d s .  A f t e r  t w o  d a y s '  

n o t i c e ,  c h e  a i r c r a f t  s h a l l  b e  r e l e a s e d  o n l y  b e t w e e n  c h e  h o u r s  o f  

3 r . a .  a n d  4 p . m . ,  M o n d a y  t h r o u g h  F r i d a y .

13. I n  c h e  e v e n c  c h a c  i m o r o v e m e n c s  a r e  m a d e  co ch e
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D A T E D  a c  _________________________, A l a s k a  t h i s ____________day of

 , 19 .

CuJ'-ian P l a i n t i r F

J h p d i a n  R e p r e s e n t a t i v e  I n t e r e s t e d  P a r t i e s



F O R M  N O .  8  ( c o n e

D A T E D  a c ________________________ , A l a s k a  c h i s ____________ d a y  c

_  . 19 •

as c o c c a n P i a i n c i r z

i u j t o a i a n  R e o r e s e u c a c i v e i n c a r e s c a c  P a r r i e s
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5. ( C r e w m e m b e r ' s w a g e  c l a i m s )  ________________________

6. ( M a t e r i a l m e n  a n d  s u p p l i e r s )  ______________________________

I t  is p r e s e n t l y  i n  t h e  b e s t  i n t e r e s t  o f  a l l  p a r t i e s  

t h a t  t h e  d e f e n d a n t  i t e m s  n a m e d  i n  E x h i b i t  A  t o  t h i s  a g r e e m e n t  

h a v e  a n  o p p o r t u n i t y  t o  e n g a g e  i n  l a w f u l  a c t i v i t i e s  u n t i l

_______________________________ , 1 9 ____  ( o r  s u c h  t i m e  a s  a  ( d i s t r i c t  o r

s u p e r i o r ]  c o u r t  d e c i s i o n  o n  f o r f e i t u r e  is r e n d e r e d ) .

T h e r e f o r e  t h e  p a r t i e s  a g r e e  a s  f o l l o w s :

1. T h e  d e f e n d a n t  i t e m s  n a m e d  i n  E x h i b i t  " A "  a r e  

r e l e a s e d  t o  t h e  c o n t r o l  a n d  c u s t  iy o f

__________________________________________, h e r e i n a f t e r  r e f e r r e d

t o  a s  " C u s t o d i a n " .

2. C u s t o d i a n  s h a l l  m e e t  a l l  o b l i g a t i o n s  o n  t h e

d e f e n d a n t  i t e m s  w i t h o u t  d e l a y .  T h e  o b l i g a t i o n s

a n d  d a t e s  o f  p a y m e n t s  i n c l u d e :

L e n d e r  T o t a l  M o n t h l y  D u e

P a y m e n t  D a t e

a  ._____________________  ______________ _________________ ____________

b  ._____________________  ______________ _________________  ____________

c  ._____________________       •

3. E a c h  l e n d e r  s h a l l  c o n f i r m  r e c e i p t  o f  e a c h  r e q u i r e d  

p a y m e n t  i n  w r i t i n g  t o  t h e  s t a t e  w i t h i n  f i v e  d a y s  

o f  t h e  d u e  d a t e .
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M o  a d a i c i e n a l  o b l i g a c i o n  m a y  e n c u m b e r  c h e  v e s s e l  

w i c h o u c  w r i c c e n  p e r m i s s i o n  o f  c h e  s c a c e .

C u s c o d i a n  a g r e e s  co h o l d  c h e  s c a c e  h a r m l e s s  f o r  

a n y  d a m a g e s  o r  o b l i g a c i o n s  c h a c  m a y  o c c u r  a f c e r  

d e l i v e r y  c o  c u s c o d i a n  u n d e r  c h i s  a g r a e m e n c .  

C u s c o d i a n  a g r e e s  co o b c a i n  i n s u r a n c e  o n  c h e  i c e m s  

b e i n g  d e l i v e r e d  i n  a n  a m o u n c  e q u a l  c o  c h e i r  fuli. 

r e p l a c e m e n c  v a l u e  a n d  co k e e p  s u c h  a p o l i c y  i n  

f o r c e  a c  a l l  c i m e s .

T h e  p a r c i e s  a g r e e  u p o n  c h e  f o l l o w i n g  v a l u e  o f  c h e  

d e f e n d a n c  i c e m s  l i s c e d  i n  E x h i b i c  A  a c  c h e  c i m e  o f  

s e i z u r e .

D a c a  o f  l o c a l

S e i z u r e  V a l u e

_______________________  , 19 S _________________________

S. C u s c o d i a n  d o s c s  a  b o n d  i n  c h e  a m o u n c  o f  3

co  p r o c e c c  c h e  i n c e r e s c s  o f  c h e  s c a c e  d u r i n g  c h e  

p e r i o d  o f  r e l e a s e .

9. S o n d  s h a l l  b e  i n c r e a s e d  w h e n e v e r  c h e r e  i s  a n  

i n c r e a s e  i n  v a l u e  o f  c h e  d e f e n d a n t :  i c e m s  e q u a l  co 

2 0 "  o f  c h e  v a l u e  g i v e n  i n  M o .  7.

10. U p o n  a s u p e r i o r  (d i s c r i c c )  c o u r c  d e c i s i o n  

f a v o r a b l e  c o  c h e  p l a i n c i f f ,  c h e  r e l e a s e d  i c e m s

s h a l l  b e  i m m e d i a c e l y  d e l i v e r e d  c o  ______________________,

A l a s k a  w i c h i n  c h i r c y  (30) d a y s  o f  c h e  d a c a  o f  c h e

nm



F O R M  N O .  9 ( c o n e . )

1 0 .  c o u r t ' s  d e c i s i o n .  I f  t h e  v a l u e  o f  t h e  r e l e a s e d  

i t e m s  e x c e e d s  t h e  v a l u e  g i v e n  i n  p a r a g r a p h  7, t h e  

b o n d  l e s s  a n y  p e n a l t y  s h a l l  b e  e x o n e r a t e d  u p o n  

d e l i v e r y .  I f  t h e  v a l u e  o f  t h e  r e t u r n e d  i t e m s  is 

l e s s  t h a n  t h e  v a l u e  g i v e n  i n  p a r a g r a p h  7, t h e  b e n d  

o n l y  i n  a m o u n t  e q u a l  t o  t h e  v a l u e  o f  t h e  r e t u r n e d  

i t e m s  s h a l l  b e  e x o n e r a t e d .

1 1. C u s t o d i a n  s h a l l  b e  p e n a l i z e d  a s  f o l l o w s  f o r  d e l a y s  

i n  d e l i v e r y :

D e l a y

( d a y s )  P e n a l t y

a. 0 - 3  N o n e

b. 4 - 7  5 %  o f  t h e  v a l u e  o f  p a r a g r a p h  7

o r  5 %  o f  t h e  v a l u e  o f  t h e  

r e t u r n e d  i t e m s  a t  t i m e  o f  

d e l i v e r y ,  w h i c h e v e r  i s  h i g h e r .

c. 7 - 1 4  1 0 %  o f  t h e  v a l u e  o f  p a r a g r a p h

7 o r  5 %  o f  t h e  v a l u e  o f  t h e  

r e t u r n e d  i t e m s  a c  t i m e  o f  

d e l i v e r y ,  w h i c h e v e r  i s  h i g h e r .

a. 1 4 - 3 0  5 0 %  o f  t h e  v a l u e  o f  p a r a g r a p h

7 o r  5 %  o f  t h e  v a l u e  o f  t h e  

r e t u r n e d  i t e m s  a c  t i m e  o f  

d e l i v e r y ,  w h i c h e v e r  is h i g h e r .

e. M o r e  t h a n  F o r f e i c u r e  o f  b o n d  i n  a d d i t i o n

3 0  t o  d e f e n d a n c  i t e m s .

12 .  U p o n  a  j u d g m e n t  i n  f a v o r  o f  t h e  d e f e n d a n t  i c e m s ,  

t h e  b o n d  s h a l l  b e  e x o n e r a t e d  a n d  a n y  r e m a i n i n g  

d e f e n d a n t  i t e m s  r e t u r n e d  t o  c h e  c u s t o d i a n .

V -  51
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13. C u s c o d i a n  s h a l l  k e e p ,  m a i n t a i n ,  a n d - p r e s e r v e  t i e

d e f e n d a n t  i c e m s  i n  a c c o r d a n c e  w i c h  a p p l i c a b l e  

l a w s ,  r e g u l a t i o n s ,  a n d  o r d i n a n c e s  a n d  g e n e r a l l y  

a c c e p t e d  s t a n d a r d s  o f  t h e  i n d u s t r y .  T h e  i c e m s  

s h a l l  b e  m a i n t a i n e d  i n  a c  l e a s t  a s  g o o d  a 

c o n d i t i o n  a s  w h e n  s e i z e d .  I m p r o v e m e n t s  m a d e  w i t h  

w r i t t e n  a p p r o v a l  o f  t h e  s c a c e  s h a l l  b e  c r e d i t e d  co 

d e f e n d a n t s  a n d  c h e  a g r e e d  a m o u n t  s h a l l  b e  p a i d  o r  

c r e d i t e d  d e f e n d a n t s  u p o n  a d e c i s i o n  o f  f o r f e i c u r e  

b y  t h e  c o u r t .

14. I n  c h e  e v e n t  C u s t o d i a n  f a i l s  cc m a i n t a i n  c h e  

v e s s e l  i n  as g o o d  a c o n d i t i o n  a s  w h e n  s e i z e d ,  c h e  

s t a t e  s h a l l  r e p o s s e s s  c h e  v e s s e l  w i c h  o r  w i t h o u t  

n o t i c e .  C u s t o d i a n  s h a l l  r e i m b u r s e  s c a c e  f o r  a l l  

r e p o s s e s s i o n  c o s t s  a n d  m a i n t e n a n c e ,  u p k e e p ,  o r  

r e f u r b i s h i n g  c o s t s .

15. C u s t o d i a n  s h a l l  k e e p  c h e  d e f e n d a n t  i c e m s  i n  c h e  

T h i r d  J u d i c i a l  D i s t r i c t  u n l e s s  o t h e r w i s e  

a u t h o r i z e d  b y  o r d e r  o f  t h i s  c o u r t  o r  a g r e e m e n t  c f  

c h e  p a r t i e s .

15. O n  t h e  f i r s t  d a y  o f  e v e r y  mot. .h  C u s t o d i a n  s h a l l

p r e p a r e  a m o n t h l y  s u m m a r y ,  s t a t i n g  c h e  l o c a t i o n  o f  

c h e  v e s s e l  a n d  t h e  a c t i v i t i e s  o f  c h e  d e f e n d a n t  

i c e m s , a n d  d e l i v e r  t h e  s u m m a r y  co p l a i n t i f f  a n d

7  -  5 2
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17. O n  t h e  f i r s t  d a y  o f  e v e r y  m o n t h  C u s t o d i a n  s h a l l  

p r e p a r e  a p r o p o s e d  i t i n e r a r y  f o r  t h a t  m o n t h  a n d  

d e l i v e r  t h e  i t i n e r a r y  to  p l a i n t i f f  a n d  e a c h  

i n t e r e s t e d  p a r t y .

18. T h e  b o n d  s e c u r i n g  t h e  r e l e a s e  o f  t h e  d e f e n d a n t  

i t e m s  s h a l l  b e  f o r f e i t e d  t o  t h e  p l a i n t i f f  u p o n :  1) 

f a i l u r e  t o  d e l i v e r  i n  a c c o r d a n c e  w i t h  p a r a g r a p h  9; 

2) l o s s  o r  d e s t r u c t i o n  o r  d i s a b i l i t y  to u s e  t h e  

d e f e n d a n t  i t e m s  f o r  a p e r i o d  e x c e e d i n g  3 0  d a y s .

F o r f e i t u r e  o f  b o n d  i s  n o t  c a u s e  f o r  d i s m i s s a l  o f  t h e

l a w s u i t .

K a ) 2 .
C u s t c c i a n P l a i n t i f f

1 ( b ) 3 ( a )

C u s t o d i a n  R e p r e s e n t a t i v e I n t e r e s t e d  P a r t i e s

3 ( b )

3 ( c )

3 ( d )
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SUBJECT: R e l e a s e  o f  C r a b  

P o t s

T h i s  i s  a s o m e w h a t  t a r d y  r e s p o n s e  t o  y o u r  F e b r u a r y  23, 

1 9 8 3  m e m o  r e q u e s t i n g  a  f o r m  f o r  t h e  r e l e a s e  o f  c r a b  p o t s .

I t  is d i f f i c u l t  t o  d e v e l o p  a  u n i v e r s a l  a g r e e m e n t  f o r  

r e l e a s e  o f  c r a b  p o t s  o r  o t h e r  g e a r ,  b e c a u s e  t h e  c i r c u m s t a n c e s  o f  

t h e  s e i z u r e ,  t h e  n a t u r e  o f  t h e  g e a r  s e i z e d  a n d  o t h e r  m a t t e r s  m a y  

d i f f e r  f r o m  c a s e  t o  c a s e  and' r e q u i r e  s p e c i a l  t a i l o r i n g .  H o w e v e r ,  

t h e  f o r m  t h a t  i s  e n c l o s e d  s h o u l d  b e  a  g o o d  g e n e r a l  g u i d e l i n e  f o r  

r e l e a s e  o f  c r a b  p o t s  a n d  o c h e r  g e a r  ( i n c l u d i n g  v e s s e l s )  s e i z e d  i n  

c o n n e c t i o n  w i t h  d i s t r i c t  c o u r t  c r i m i n a l  m a t t e r s .  I t  c o u l d  a l s o  

b e  m o d i f i e d  t o  a d d r e s s  c i v i l  s e i z u r e  a n d  f o r f e i t u r e  a c t i o n s .  A  

f e w  c o m m e n t s  a r e  i n  o r d e r :

1. I n  g e n e r a l ,  w h e n  w e  s e i z e  a  f i s h i n g  v e s s e l  w e  d o

n o t  w i s h  t o  e n t e r  i n t o  a  s t i p u l a t i o n  " f o r  v a l u e "

w h e r e b y  t h e  s t i p u l a t i o n  w o u l d  r e s u l t  i n  s u b s t i ­

t u t i o n  o f  t h e  b o n d  o r  o t h e r  s e c u r i t y  f o r  t h e  

v e s s e l  i t s e l f .  T h i s  i s  b e c a u s e  t h e  v a l u e  o f  a 

f i s h i n g  v e s s e l  i s  l i k e l y  t o  i n c r e a s e  d u r i n g  t h e  

p e n d e n c y  o f  t h e  a c t i o n .  H o w e v e r ,  c r a b  p o t s  an'd 

o t h e r  g e a r  a r e  l i k e l y  t o  d e p r e c i a t e  i n  v a l u e ,  

p a r t i c u l a r l y  i f  r e l e a s e d  a n d  s u b j e c t e d  t o  u s e  a n d  

d e t e r i o r a t i o n  f r o m  t h e  e l e m e n t s .  T h e r e f o r e ,  w e  

w o u l d  p r o b a b l y  w i s h  t o  e n t e r  i n t o  a  s t i p u l a t i o n  

f o r  v a l u e  w i t h  r e s p e c t  t o  d e p r e c i a t i n g  g o o d s  s u c h  

a s  c r a b  p o t s  s o  t h a t  w e  w o u l d  h a v e  t h e  b e n e f i t  o f  

t h e  v a l u e  o f  t h e  c r a b  p o t s  w h e n  s e i z e d ,  r a t h e r  

t h a n  b e  l e f t  w i t h  w h a t  m i g h t  b e  v i r t u a l l y  w o r t h ­

l e s s  e q u i p m e n t  a t  t h e . e n d  o f ' a  c r i m i n a l  t r i a l  o r  

a p p e a l .  W h e t h e r  e q u i p m e n t  f o r  w h i c h  y o u  w o u l d  

l i k e  t o  u s e  t h e  s t i p u l a t i o n  a p p r e c i a t e s  o r  

d e p r e c i a t e s  s h o u l d  d e t e r m i n e  w h e t h e r  t o  c a l l  i t  a  

s t i p u l a t i o n  f o r  v a l u e  a n d  w h e t h e r  t o  u s e  t h e  

l a n g u a g e  s u g g e s t e d  i n  p a r a g r a p h  11.
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2. D e p e n d i n g  o n  t h e  n a t u r e  o f  t h e  g o o d s ,  y o u  m a y  o r

m a y  n o t  n e e d  t h e  l a n g u a g e  i n  p a r a g r a p h  13 ( t h a t

t h e  i t e m s  w i l l  b e  m a i n t a i n e d  i n  a s  g o o d  a 

c o n d i t i o n  a s  w h e n  s e i z e d . ) I f  w e  i n t e n d  t o  

s u b s t i t u t e  t h e  b o n d  a n y w a y ,  t h a t  l a n g u a g e  w o u l d  

n o t  b e  n e c e s s a r y .  I h a v e  a t t e m p t e d  to c o v e r  b o t h  

s i t u a t i o n s  i n  p a r a g r a p h  1 1  b y  a l l o w i n g  t h e  s t a t e  

t o  h a v e  t h e  o p t i o n  o f  e i t h e r  r e t a i n i n g  t h e  g o o d s  

o r  a c c e p t i n g  t h e  b o n d  o r  o t h e r  s e c u r i t y  a s  a 

s u b s t i t u t i o n .

3. O t h e r  p a r a g r a p h s  i n  t h i s  d r a f t  m a y  o r  m a y  n o t  b e

a p p l i c a b l e ,  g i v e n  t h e  p a r t i c u l a r  f a c t s  o f  a

s p e c i f i c  c a s e .  F o r  e x a m p l e ,  t h e r e  m a y  b e  n o  n e e d

f o r  p a r a g r a p h .  5 r e l a t i n g *  t o  o b l i g a t i o n s  i f  i t  i s  

c l e a r ' ' t h a t  n o n e  e x i s t  f o r  t h e  e q u i p m e n t .  I n  o t h e r  

c a s e s ,  t h e r e  m a y  b e  v e r y  c o m p l i c a t e d  f i n a n c i n g ,  

p a r t i c u l a r l y  i f  y o u  h a v e  s e i z e d  e x p e n s i v e  g e a r .

I h o p e  t h i s  w i l l  b e  o f  s o m e  u s e  t o  y o u ,  a n d  1 r e i t e r a t e  

t h a t  w e  w o u l d  b e  g l a d  t o  a s s i s t  y o u  a s  n e c e s s a r y  i n  i m p l e m e n t i n g  

t h e s e  k i n d s  o f  r e l e a s e  a g r e e m e n t s .

Y o u  m a y  a l s o  b e  i n t e r e s t e d  t o  k n o w  t h a t  t h e  A l a s k a  

B o a r d  o f  F i s h e r i e s  ( a n d  a l s o  t h e  A l a s k a  B o a r d  o f  G a m e )  a d o p t e d  

r e g u l a t i o n s  d u r i n g  t h e  l a s t  r e g u l a t o r y  m e e t i n g  i n . M a r c h  a n d  A p r i l  

s p e c i f y i n g  t h a t  f i s h  a n d  g a m e  r e g u l a t i o n s  a r e  i n t e n d e d  t o  b e  

s t r i c t  l i a b i l i t y  o f f e n s e s  u n l e s s  o t h e r w i s e  p r o v i d e d  b y  t h e  

r e g u l a t i o n s  o r  s t a t u t e .  T h e  B o a r d  o f  F i s h e r i e s  r e g u l a t i o n  s h o u l d  

b e  s e n t  t o  t h e  L t .  G o v e r n o r ' s  o f f i c e  f o r  f i l i n g  s o m e t i m e  w i t h i n  

t h e  n e x t  w e e k  o r  t w o ,  a n d  h e n c e  w o u l d  b e  i n  e f f e c t  3 0  d a y s  

t h e r e a f t e r .  W e  a r e  h o p e f u l  t h a t  t h i s  a c t i o n  b y  t h e  b o a r d s  w i l l  

r e m e d y  s o m e  o f  t h e  p r o b l e m s  c r e a t e d  b y  t h e  R e y n o l d s  d e c i s i o n .

B e s t  r e g a r d s .

S E M / j m o

cc.: J o h n  G i s s b e r g

K a t h l e e n  M c G u i r e /

L a r r i  S p e n g l e r /
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IN  THE D ISTR ICT  COURT FOR THE STATE OF ALASKA 

___________  JU D IC IA L  D ISTR ICT  AT

STATE OF ALASKA

v .

Case Mo.

ST IPULATION  FOR VALUE AND AGREEMENT 
FOR RELEASE OF [CRA3 POTS]

The Scace o f  A l a s k a ,  chrough [D A /A G ] , and

[ c la in a n c /de fen dan c]  h e reb y  s c ip u la c a  and agree  as f o l l o w s :

1. [ C la in an c/d e fend an c]  i s  Che owner o f  che

[v e s s e l / g e a r / c r a b p o c s I , ADF&G Mo. [_____________ ].

On o r  abouc [ 19 I , o f f i c e r s  o f  che Scace

o f  A l a s k a ,  Deparcnenc o f  P u b l i c  S a fe c y ,  D i v i s i o n  o f  F i s h  

a n d - W i l d l i f e  p f o c e c c io n ,  ( h e r e i n a f r e r  F&WP) o b se rve d  

[ d e s c r ib e  v i o l a c i o n ,  l o c a c io n ,  scorage  d e p ch ] , a v i o l a c i o n  

o f  5 AAC [_____ ] and AS 16.05.920.

:
3. On o r  abouc [

4.

, 1 9  ], o f f i c e r s  o f  che F&W?

s e i s e d  Che (c rab  pocs/gear]  r e f e r e n c e d  i n  paragraph  1 o f  

chi3 agreemenc [under a u c h o r ic y  o f  a s e i z u r e  warranc

is s u e d  on _______________ / under a u c h o r ic y  o f  a w a r ra n c le s s

sea rch  under  AS 16.05.180]. The (crab  pocs/gear]  are

p r e s e n c l y  i n  che s c a c e 1s cuscody  ac [__________________ ],

A la s k a .

Fo r  Che n u cu a l  co n ve n ie n ce  o f  che p a r c ie s  co ch is  

agreemenc, che p a r c ie s  d e s i r e  Co r e l e a s e  [crab p ocs /g ea r ,

ADF&G Mo.J Co Che ca re  and cuscody o f  [_______________________ ]

( h e r e i r .a fc e r  "C u s c o d ia n " )  upon che cenns and c o n d ic io n s  o f
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ch is  agreem ent.  T h i s  r e l e a s e  agreemenc s h a l l  become 

e f f e c t i v e  when s ig n ed  by the  p a r t i e s .

5. C u s to d ia n  s h a l l  meet a l l  o b l i g a t i o n s  on che (c rab  

p ocs /g ea r] ,  w h ich  in c lu d e :

a.

b .

Lenders  T o t a l  M onch lv  Pavraenc Due Dace

6. C u s t j d i a n  may n o t  f u r t h e r  encumber che (crab  pocs/gear]

7. C u s to d ia n  s h a l l  h o ld  th e  S t a t e  h a m l e s s  f o r  any  damages or

o b l i g a t i o n s  cha t  may occur a f t e r  d e l i v e r y  to  c u s to d ia n  

under t h i s  agreemenc.

3. The s t i p u l a t e d  v a lu e  o f  che [crab pocs/gear]  ac che d a te

o f  s e i z u r e  [ , 19 ], i s  [ ].^ -

9. C u s to d ia n  s h a l l  p o s t  [w ith  the  c o u r t ] , a t  th e  c in e  t h i s

agreement i s  e x e c u te d ,  a (cash  bond/ocher  s e c u r i t y ]  i n  th e

amount c f  S[____________ ] to  p r o t e c t  che S t a t e ' s  i n t e r e s t s

du r in g  che p e r io d  o f  r e l e a s e .

10. Upon a c o u r t  judgm ent f o r f e i t i n g  che [ c ra b p o c s /g e a r]. co 

che S t a t e ,  cu scod ian  3 h a l l  d e l i v e r  the  (c rab  pocs/gear]  as 

soon ar» p o s s i b l e ,  and in  no e v e n t  more chan 30 days a f t e r  

f o r f e i t u r e  i s  o rd e r ed ,  to  [__________________ ], A la s k a .

11. I f  che [crab pocs/gear]  a r e * r e tu r n e d  i n  s u b s t a n t i a l l y  the 

same c o n d i t i o n  as when r e l e a s e d ,  so chac t h e i r  v a lu e  i s  

equa l  co o r  exceeds  chac sec  in  paragraph  8 o f  t h i s  

agreemenc, che bond s h a l l  be e xo n e r a te d .  I f  th e  v a lu e  o f  

Che [crab pocs/gear]  ac Che t im e  f o r f e i c u r e  i s  o rd e red  is

-t-



l e s s  chan che anounc sec in  paragraph  3 o f  c h i s  agreemenc, 

Che Scace  may, ac i c s  o p c io n ,  r e c a in  che bond and any 

i n t e r e s t  as a s u b s t i t u t i o n  f o r  che [crab pocs /g ea r] .

Upon judgm ent [o f a c q u ic a l / d e n y in g  f o r f e i c u r e  o f  

c r a b p o c s /g e a r] , che bond w i l l  be e x o n e r a te d  and Che [crab 

pocs/gear]  w i l l  be recu rned  co cu s co d ia n .

Cuscod ian  s h a l l  k eep ,  m a in ta in ,  and p r e s e r v e  che 

[ c ra b p o ts /g e a r l  in  a ccordance  w ich  a l l  a p p l i c a b l e  la w s ,  

r e g u la c io n s ,  and o rd in a n c e s ,  and g e n e r a l l y  a ccepced  

f i s h i n g  in d u s c r y  scan dards .  The i tem s  s h a l l  be m a in ta in e d  

in  as good a c o n d ic io n  as when s e i s e d .

C uscod ian  s h a l l  keep  che [crabpocs/gear]  w i c h in  che

(______ ] J u d i c i a l  D i s c r i c c  u n le s s  o c h e r v i s e  a greed  b y  che

Scace .

T h i s  agreemenc i s  f o r  che purpose  o f  r e l e a s e  o f  (crab  

pocs/gear]  o n l y ,  and does noc c o n s c ic u c e  an a dm is s ion  o f  

l i a b i l i c y  or w rongdo ing  b y  e i c h e r  p a r c y .

T h i s  agreemenc c o n ta in s  che e n c i r e  agreemenc becween che 

p a r c i e s ,  and i c s  Cerns are  c o n c r a c tu a l  and noc a mere 

r e c i c a l .

T h i s  agreemenc s h a l l  be c o n s t ru ed  under che laws o f  che 

Scace o f  A la s k a .

I f  cu scod ian  b reaches  Che cerms o f " C h i s  agreemenc, che 

cuscod ian  muse d e l i v e r  che i tem s  co che Scace im m e d ia te ly :
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■any failure Co deliver within ten cays after the breach of 
any terns of Chis agreement w i l l  automatically fo rfe it che 
bond to che Scace.

Dated:

Dated:
Assistant Discreet Attorney

I Claimant/ownerj
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Date referred: 1 / 1 9 / 8 7  FURTHER REFERRALS: judiciary

D A T E  * /~ Z

T h e  S t a t e  A f f a i r s _____________ C o m m i t t e e  h a s  c o n s i d e r e d   H B  52_______

" A n  A c t  r e l a t i n g  t o  m o t o r  v e h i c l e  f o r f e i t u r e . "

RECOMMENDS:

[ ] r e p l a c e  w i t h

C ] a t t a c h e d  a m e n d m e n t ( s )  
d o  p a s s  

] d o  n o t  p a s s  
] n o  r e c o m m e n d a t i o n  
] i n d i v i d u a l  r e c o m m e n d a t i o n s  
] a d d i t i o n a l  r e f e r r a l  t o  t h e

[ ] t h e  s a m e  t i t l e  
[ ] a  n e w  t i t l e

C o m m i t t e e

ADOPTS: C 3 l e t t e r  o f  i n t e n t

ATTACHES NEW F I S C A L  N O T E ( s ) : 

[ ] f i s c a l  i m p a c t
C>('] z e r o  f i s c a l  n o t e  
C ] z e r o  w i t h  a n a l y s i s

[ ] s a m e  a s  p r e v i o u s  f i s c a l  n o t e
p u b l i s h e d  __________________

[ ] s a m e  a s  p r e v i o u s  z e r o  f i s c a l
n o t e  p u b l i s h e d  _____________

SIGNING OTHER RECOMMENDATIONS:

/' C h a i r m a n ' s  signature
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A l a s k a  S t a t e  L e g i s l a t u r e

Representative Niilo Koponen
P o a c h  V  4th Avenue, Suite C

Juneau, Alaska 99811 Fairbanks, A laska 99701

(907) 465-4992 I9 0 7 ) 456-8161

P O S I T I O N  P A P E R

H B  5 2  " A N  A C T  R E L A T I N G  T O  M O T O R  V E H I C L E  F O R F E I T U R E . "

A l a s k a  r a n k s  t h i r d  h i g h e s t  p e r  c a p i t a  n a t i o n w i d e  i n  

a l c o h o l - r e l a t e d  a c c i d e n t  f a t a l i t i e s .  A f t e r  H B  6 w a s  s i g n e d  i n t o  

l a w  i n  S e p t e m b e r  1 9 8 3 ,  t h e  p r o s e c u t i o n  w a s  g i v e n  t h e  o p t i o n  t o  

r e q u e s t  t h e  c o n f i s c a t i o n  o f  a  v e h i c l e  f o r  s e c o n d  t i m e  D W I  

o f f e n d e r s .  I n  F a i r b a n k s ,  o n l y  o n e  p e r s o n  i n  t h r e e  y e a r s  h a s  b e e n  

o r d e r e d  t o  f o r f e i t  t h e i r  c a r .  A l a s k a  s t a t i s t i c s  s h o w  t h a t  i n  

1 9 8 5 ,  t h e r e  w e r e  3 6 5  d r u n k  d r i v i n g  a c c i d e n t s  i n v o l v i n g  t h i r d  t i m e  

o f f e n d e r s .  D u r i n g  t h e  f i r s t  1 1  m o n t h s  o f  1 9 8 6 ,  t h i s  f i g u r e  

i n c r e a s e d  t o  4 1 2  d r u n k  d r i v i n g  a c c i d e n t s .  T h e s e  a l a r m i n g  

s t a t i s t i c s  h a v e  l e d  m e  t o  i n t r o d u c e  t h i s  l e g i s l a t i o n .

T h e  p u r p o s e  o f  H B  5 2  i s  t o  s t r e n g t h e n  t h e  l e g i s l a t i v e  i n t e n t  o f  

A H 2 8 . 3 5 . 0 3 6  b y  s t a t i n g  t h a t  " . . . t h e  s t a t e  s h a l l  [ m a y ]  m o v e  t h e  

c o u r t  t o  o r d e r  t h e  f o r f e i t u r e  o f  t h e  m o t o r  v e h i c l e . . . "  T h e  

p r i m a r y  i n t e n t  o f  H B  5 2  i s  t o  l i m i t  d r u n k  d r i v i n g  f a t a l i t i e s .

T h i s  l e g i s l a t i o n  m a y  a l s o  a c t  a s  a s  a  d e t e r r e n t  b y  c o n v i n c i n g  

f i r s t  t i m e  D W I  o f f e n d e r s  t h a t  t h e y  w i l l  n o  l o n g e r  h a v e  a  v e h i c l e  

i n  t h e i r  p o s s e s s i o n  i f  t h e y  a r e  c o n v i c t e d  o f  a  s e c o n d  t i m e  D W I  
o f f e n s e .

I t  i s  i m p o r t a n t  t o  r e a l i z e  t h a t  u n d e r  A S  2 8 . 3 5 . 0 3 7  ( R e m i s s i o n  o f  

F o r f e i t u r e s )  a n  o f f e n d e r  c a n  g o  t o  c o u r t  i n  o r d e r  t o  r e t r i e v e  h i s  

o r  h e r  c a r ,  t h e r e b y  p r o t e c t i n g  a n d  t h i r d  p a r t y  i n t e r e s t s  i n  t h e  

m o t o r  v e h i c l e .  T h e  o f f e n d e r  m u s t  f o l l o w  t h e  g u i d e l i n e s  w i t h i n  

s t a t u t e  a n d  p r e s e n t  r e l e v a n t  a r g u m e n t s  t o  t h e  j u d g e .

S e c .  2 8 . 3 5 . 0 3 7 ( c )  s t a t e s  t h a t  i f  t h e  p e r s o n  s a t i s f i e s  t h e s e  

r e q u i r e m e n t s ,  t h e  c o u r t  s h a l l  o r d e r  t h a t  t h e  m o t o r  v e h i c l e  a n d  
t i t l e  b e  r e l e a s e d .

I t  i s  r o u t i n e  p r a c t i c e  o f  A l a s k a  g a m e  w a r d e n s  M  z o  i m m e d i a t e l y  

c o n f i s c a t e  c a r s ,  t r u c k s  a n d  g u n s  w h e n  a  h u n t i n g  v i o l a t i o n  i s  

c h a r g e d ,  p r i o r  t o  c o m p l e t i o n  o f  t h e  v i o l a t o r ' s  d u e  p r o c e s s  

p r o c e e d i n g s .  I t  i s  m y  f e e l i n g  t h a t  t h e  p r o t e c t i o n  o f  h u m a n  l i f e  

s h o u l d  b e  c o n s i d e r e d  a t  l e a s t  a s  i m p o r t a n t  i n  s t a r e  l a w  a s  a 

h u n t i n g  o r  p a r k i n g  v i o l a t i o n .

-<=S2>------
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M O T H E R S  AGAINST D R U N K  D R IV E R S  
Fairbanks Northern Lights Chapter 

P.O. Box 1167 
Fairbanks, Alaska 99707-1167 

(907) 4560964

FORFEITURE OF VEHICLE 
OBJECTIVE

I t  is no secret tha t the e ffects  of Driving While intoxicate (DWI), 
are a major health problem. Once again 1985 s ta t is t ic s  compiled by in c iv id ­

ua I state departments of highway, Alaska has ranked th ird  nationwide fo r 
the highest rate per capita of alcohol-re lated crash fa ta l i t ie s  (see a t­
tached). Death, in ju ry , and trauma occur to the victims and v ictim  fam ilies 
o f DWI crashes. Economically th is  problem is costing our communities m i l ­

lions annually in los t ./aces, court costs, unrecoverable medical charges, 

higher insurance rates, and other related expenses.
Mothers Against Drunk Driving (MADD), is an organization whose primary 

goal is to reduce the number of deaths and in ju r ies  resu lting from DWI
crashes through our educational, le g is la t ive  and Victim Assistance programs.

In the past three years, we have asked you, our leg is la to rs , tc in ­
crease the penalties fo r  DWI, and refusal to submit to a breath te s t ,  to

raise the drinking age to 21, to :p roh ib it  Happy Hour sales, to in s t i tu te
mandatory d r ive r insurance, and to allow fo r  vehicle confiscation fo r  second 
time DWI offenders, and other related le g is la t io n .

We are once again faced with making a request that you consider amend­
ing AS 28.35.035 Forfe itu re  of Motor Vehicle.

I t  has been our observation since the passage of H3-5 which was signec 
into law in September of 1983 by then Governor Sheffie ld , that our d is t r ic t  
attorneys and juagas have been - 'a il ing  to exercise th e ir  option to :on fis -  
cate a vehicle -‘ or a second offender fo r  DWI. To cate, our d is t r ic t  at-
tornev's o f f ic e  i r  Fairbanks (Fourth Jud ic ia l D is t r ic t , ,  have seen 
to exercise th e i r  option to confiscate a vehicle "o r a second m'-moer

DWI. io cate our d is t r ic t  a tto rney ': - ica -’ecorts that they

confiscatsG one *, i )  vehicle,
tie no not eei m a t  ire i 

/ears serves is a sessc'eni •- 

tr.e tuoiic's attention, .e ::-.n ■.eve'* 

conduct. In ' a c t , ••.•e rave seen i 

•al'.ea and injured in m e  Fairbanks J, ; t u r  j o r c u u n
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MOTHERS AGAINST DRUNK DRIVERS 

Fairbanks Northern Lights Chapter 
P.O. Box 1167 

Fa /banks, Alaska 99707-1167 
(907) 456-3964

FORFEITURE OF VEHICLE 

OBJECTIVE
page 2

In 1985 S33sa^££3r:B£) FNSB residents were k i l le d  in a lconci-re la ted 
crashes, one bay was k i l le d  Outside and two UAF students (brother and sister) 

were k i l le d  outside of Was i l i a .  In 1986 f i f te e n  (15) FNSB residents were 

k i l le d  in alcohol-re lated erases, two were k i l le d  in C a lifo rn ia . Five of 
the inpaired drivers responsible fo r  deaths in 1985 had p r io r  DWI convic­
tions and one was dr iv ing with an i l le g a l ly  obtained license at the t ine  he 
k i l le d  a young woman on Farmers Loop Read.

We are to ld  tha t the reason the d is t r i c t  a ttorney's o f f ic e  in r airbanks
has not requested confiscation of a vehicle is because tha t most defendants
do not have clear t i t l e  to the vehicle, or tha t the vehicle is of such poor 
qua lity  tha t i t  would not be cost e ffec t ive  to impound and then la te r  auc­
t ion  older model cars. We feel the philosophy of confiscation as a deter­
rent to others is being overlooked here.

We do not feel that these are s u f f ic ie n t  reasons to f a i l  to exercise
the option under H3-6, p a r t icu la r ly  when there is a r isk  of fu r the r human
lives being lo s t !  3oth the Fairbanks Police Department and the .Alaska 
State Troopers have higher arrest s ta t is t ic s  the oast two years fo r  in d i ­
viduals Driving With Suspended Operators Licnese (DWSOL). This :s cue in 
part to the fac t that cur community is pa in fu l ly  aware t l r t  com '.aw en­
forcements agencies have experienced labor cutbacks that translates into 
fewer officerson the road at any given time. In other words l ike  everyone 
else DWI offenders recognize that th e ir  chances -o r being stepped -=ve :een 
minimized. The magnitude of th is  orooiem demands that the DWI ; f -m c e r  :e 
refused fu r th e r access to iris or ner /enicle to ensure that mrcre'" ,:.es 
and in ju r ies  are not caused cy the ir  continuing to drive vithcut : .icen.se.

I t  is admirable mat me mdgas -iv-n • m-nce m me c . r
to confiscate, ov che ••■•ore '~yr' csir.c re d  m me mrce.no m -I . * . 1 3 . . I?.
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P.O. Box 1167 
Fairbanks. Alaska 99707-1167 

(907) 456-3964

FORFEITURE OF VEHICLE 

OBJECTIVE
page 3

te c t  the pub lic . Under the circumstances we would ask that the wore "may11 
be changed to ' 's h a l l11 in AS 23.35.032(a), to ensure that f i r s t  time DWI 
offenders rea lize  tha t i f  convicted fo r  a second offense they w i l l  no longer 
have a vehicle in th e i r  possession with which to jeopardize human loss of 
l i f e  and limb.

To counter the argument of "clear t i t l e "  we re fer you to AS 23.35.027 
Renission of Forfe itures which sp e c if ic a l ly  addresses lienholders r igh ts .

Add it iona lly  we feel sure that once the public is n o t i f ie s  the 
amendment to  th is  law, c red it companies w i l l  request that potentia l cred­
ito rs  who already have a DWI conviction to increase mandatory SR22 premiums 
to cover possible fo r fe i tu re  of vehicles.

To counter the argument of immediate confiscation of vehicles used in 
the commission of a crime i . e . ,  DWI/refusal to submit to a breath te s t ,  we 
remind you of the routine practice of Alaska Game Wardens in th e ir  authority 
to immediately confiscate not only cars and trucks, but guns, planes, sncw- 
machines, e tc . ,  when a hunting v io la t io n ' i s  charged, p r io r  to due orocess 
being completed. We are secure that the precedent set there should ce rta in ­
ly extend to the protection of human l iv e s , as cpccsed to animal l i f e !

In an tic ipa tion  of the argument that the impaired dr ive r may not be 
arrested while dr iv ing  his/her own registered vehicle, consider th is  : : t io n .  
Upon the f i r s t  conviction fo r DWI/Refusal, and upon tomoietion : f  other 

requirements made by the court fo r  the return of the offenders license <e 
would suggest color-coded d r iv e r 's  licenses to indicate to car rental agen­
cies, employers, or others who might "lean" /enicles to inform snc tr'otecc 
them from possible fo r fe i tu re .  Remembering that a lienr.oider must, \zzorz-
i.nc to AS 28.35.027, prove that "the te t i t io n e r  did " i t  -mow o'* \r.e -eas.cr -
i u l e  C a u S c  CO u c i  i e v e  Ci’i d t  l u  .v O U id  v i c ' J  C ue -.0 'tii i S a i . f i  *.n ' ■
Obviously insurers wouic want to inrcr-' c lien ts  ?■ :oss :c i-  - c.e'-'.:?
snouic the insured loan a ta r  to ind iv idual i r i t r  : :  .........- ••
license. T *•
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FORFEITURE OF VEHICLE 
REQUESTS

page 4
1st CONVICTION DWI/REFUSAL

* In addition to administrative and court Grdered requirements now in place, 

impound the vehicle u n t i l  the individual purchases special r isk  policy 
(SR22), incorporating lainholders protection from fo r fe i tu re  fo r possible 
fu ture offenses. Insurance must be "term" tha t cannot be cancelled by 
vehicle owner. J f_  insurance expires fo r  non-payment, or a refund is re­
quested thereby cancelling the po licy, the insurance company is required to 
inform the State Division of Motor Vehicles w ith in  24 hours.

*  Upon completion of a l l  requirements to re ins ta te  the drivers license the 
DMV be required to color-code,- or otherwise p la in ly  note, the DWI conviction 

v is ib ly  on the license.

*  Accompanying costs to above proc :dure i . e . ,  impoundment fees, - i l i n g  fees, 
record search fees.be paid by the applicant.

2nd CONVICTION DWI/REFUSAL
* Vehicle used in the commission of the crime DWI/Refusal be confiscated by 

the state and disposed of at public auction. Proceeds to be returned to 
the General Fund or designated fo r  compensation to victims of drunk d r iv ing . 
( I t  might be noted that an increased f le e t  o f cars available to auction are 
a great resource fo r  non-profit groups who ty p ic a l ly  might have manpower 

and in-kind contributions to repair damaged cars at l i t t l e  or no cost, tr.en 
use them as a ra f f le  item).

* Ninety (SO) days p r io r  to the e ffec t ive  date of chis legislate::^ cup 11 c 
n o t i f ic a t io n  is given to the public informing a l l  ; f  the rami-;.scions 

the act.

Attacnments:
1985 Aiconol-Related T ra f- ic  F a ta l i t ie s  - USA 
AS 28.35.037
E ffect of Bankruptcy or. DWI -udcmer.cs ..

//
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1 ;• 1 :• 1 It 1 or. 

!•••! Million State Fa t n 1 11 (e <•

r 1 ' t 1 •*!’
Is M i l  1 |. ..

1 , • » 1

• • ’ *

Alabama 71A 3.'' 55 Montana 1 13 ft 1

Alaska 69 .A 1 73 Nebraska 91 l 0

Arizona 3 35 7 .8 120 Nevada 1 I? _ a 1

Arkansas 3? a 7. 3 1A 1 New Hampshire 102 , a t * *

Calif orn in 7., A | 2 •’3.7 102 Hew Jersey 2 AO 7.'. 1

Colorado 7.9 8 3 New Mexico 29 3 1 . 3

Connecticut 752 3.1 81 New York 095 17.6 •

Delaware 7 3 .0 127 North Carol inn 6 37 5.9 1 1

Florida 1 ,29a 9.7 1 33 North Dakota 50 . 7

Georgia 70(1 5. A n o oh Jo 7 A 0 10.8 1
Hawaii 77 1 .0 77 Oklahoma 7 79 3.9 \
Idaho 118 .9 131 Oregon 28 5 2.0 1 !*’

Illinois 55A 11 .A A 9 Pennsylvan la . 707 1 1 • i

Ind iana 232 5.5 A 7 Rhode Island 50 ' /I V

Iowa 23A 2.9 81 South Carolina 3135 3. 1 1 / •

Kansas 152 2. A 03 South Dakota 09 .7 'i »

Kentucky 108 3.6 A 7 Tennessee 318 A .6 i *i
Louisiana A01 A. 2 95 Texas 989 1A . 2 /M

Maine 50 1.1 51 Utah 110 1 .5 / »

Maryland 7 A 1 A . 2 176 Vermont A 1 . 5

Massachusetts 222 5.8 38 Vlrglnia A 79 5.3 Mil

Michigan 719 9.3 77 Washington 320 A. 1 '"1

Minnesota 201 A . 1 6A West Virginia 757 2.0 !.’>

Mississlppi 300 2.5 120 Wisconsin 187 A. 7 it • i
Mis.sour 1 ABO A . 9 99 Wyoming 70 .  5 1 -.n

*Fatnlity total.!? were 

ac.tual numbers 

Abstract of the United

determined by g L p ^ r nepn.^rnieatrR.of...^

because of  under-reporting of Jntoxicated injured
1 e: s I b i•

States, 1982-1983, and are, therefore, an

and -are official numbers, but probably 

drivers. Po p u l a t i o n  totals arc from S t a t i s t M  

estimate of 1935 population.
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C h a p te r  77

f o r f e i t e d  u n d e r  c h ia  s e c t io n  s a y  oa  d is p o s e d  o f  ac th e  d i s c r e t i o n  o f

che d e p a r tm e n t .  O f X T < £ i / * ^ ^  ^

S e c . 2 8 .3 5 .0 3 7 .  REMISSION OF FORFEITURES; ( a )  U o rn  r e c e iv in g  

n o t ic e  f r o m  th e  c o u r t  o f  th e  t im e  and  p la c e  s e c  f o r  a h e a r in g  u n d e r  

AS 2 8 .3 5 .0 3 6 .  th e  s t a t e  s h a l l  p r o v id e  t o  e v e ry  p e rs o n  who h a s  an  

a s c e r t a in a b le '  o w n e rs h ip  o r  s e c u r i t y  i n t e r e s t  i n  th e  m o to r  v e h ic le  

w r i t t e n  n o t ic e  t h a t  ln c lu d e o

( 1 )  a d e s c r i p t i o n  o f  t h e  n o to ?  v e h i c l c i

( 2 )  che  c io e  a nd  p la c e  o f  th e  f o r f e i t u r e  h e a r in g i

(3 )  th e  l e g a l  a u c h o r ic y  u n d e r  w h ic h  th e  m o to r  v e h i c l e  may 

be  f o r f e l c e d i

(4 '. r .o c ic e  o f  che r i g h t  t o  in t e r v e n e  t o  p r o t e c t  che i n t e r ­

e s t  i n  che  t ro c o r  v e h i c l e .

. ( b )  A t  che  h e a r in g ,  a p e rs o n  who c l a l n s  an o w n e rs h ip  o r  s e c u r i t y  

i n t e r e s t  i n  th e  m o to r  v e h ic le  m u s t e s t a b l i s h  b y  a  p re p o n d e ra n c e  o f  th e  

e v id e n c e  t h a t

( 1 )  che  p e t i t i o n e r  has  an i n t e r e s t  i n  che  m o c o r v e h ic le  

a c q u ir e d  i n  good  f a i t h i

( 2 )  a p e rs o n  o th e r  ch on  che  p e t i t i o n e r  wee c o n v ic t e d  o x  th e  

o f fe n s e  chac r e s u l t e d  i n  th e  f o r f e i c u r e i  and

( 3 )  b e f o r e  p a r t i n g  w i t h  Che m o to r  v e h i c l e ,  t h e  p e t i t i o n e r  

d id  noc  know  o r  h a v e  re a s o n a b le  c a u s e  co  b e l i e v e  c h a c  i t  w o u ld  be u se d  

i n  che  c o m m is s io n  o f  an o f f e n s e .

i c )  I f  a p e rs o n  s a t i s f i e s  th e  r e q u ir e m e n ts  o f  ( b )  o f  t h i s  s e c ­

t i o n ,  che c o u r t  s n a i l ,  o r c e r  ch ac  an am ounc e q u a l t o  che v a lu e  o f  che

i n r o r —"■  i n  th e  m o to r  v e h i c l e  be p a id  co che p e t i t i o n e r

o r  th e  c o u r t  s h a l l  o r d e r  chac th e  m o to r  v e h ic le  oe r e le a s e d  so  th e  I 

p e t i t i o n e r  t o g e th e r  w i t h  t i t l e  t o  th e  m o to r  v e h i c l e .

Id )  F o r f e i t u r e  i t  a m e te r  v e h i c l e  u r .c e r  A i  1 2 . j5 . v 2 A  - s  w i t h o u t  * 

- 1 1 -  i ! 3  1 3  t t r i . n )  ,

f
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R E V I E W  R E S O U R C E S  F O R  P R O S E C U T O R S

. most states, the public prosecutor has a great deal of discretionary power 
deciding what cases he wants to try and what charges will be filed. Some 

ates allow for the hiring of a private prosecutor if a victim is not satisfied 
ith the public prosecutor. In some of those states the public prosecutor must 
ant the private prosecutor permission to try the case. Victims should be aware 

: their state statutes regarding this procedure.
; most states, prosecutors are subject to review both by the bar association 
ad by a state regulatory group usually referred to as a "Prosecutor's Council" 
: "Prosecutor Review Board." Call the switchboard o f your state capuol 
J get the phone number and address of such a group. Usually they consist 
f  other protect .ors, so the review is by peers, 
few states have what is called a "Jo h n  Doe Statute" or a "O ne Man Jury 

tatute" m which a person may go directly to  a  judge if he believes that a 
-ime was committed and the prosecutor has not iiied charges. Wisonsin’s 
atute follows:

■>3.26 John Doe proceeding. If a person complains to a judge that he has 
:ason to eelieve that a crime has been committed within his jurisdiction, tne 
-oge shall examine the corapiainant under oath and any witnesses produced 
v mm and may, and at the request of the district attorney shall, subpoena 
ad examine tt'her witnesses to ascertain whether a crime has been committed 
nd oy whom committed. The extent to which the judge may proceed in such 
nnunauon  is wi’hin his discretion. The examination may be adjourned and 
.-.ay be s 'c e t .  .Any witness examined under this section may have counsel 
resent at the examination but such counsel shall not be allowed to examine 

as client, cross-examine other witnesses or argue before the judge. If it appears 
•robable from the testimony given that a crime has been committea and who 
tirrtrraiied it, the complaint shall be reduced to writing and signed and verified; 
..-.a thereupon a warrant snail issue for the arrest of the accused. Suo.icct to 
. J7:.22, the record of such proceeding and the testimony taken snail not 

:e open to inspection by anyone except the district attorney uniess it :s used 
•y tr.e prosecut.on at the preliminary hearing or the trial o f the accused and 
hen only to  the extent t h a t i s  so used.

A defendant must be allowed to use testimony o f w itnessr at a secret John 
Doe proceeding to impeach the same witnesses at the trial, even if the pro- 
ecution does not use the John Doe testimony. Myers v. State, 60 W (2d) 248, 

:03N W (2d) 311.
immunity hearing must be in open court. State ex rel. Newspapers, Inc. v. 

Circuit Court, 65 W (2d) 66. 221 NW (2d) 894.
Person charged as result o f John Doe proceeding has no recognized interest 

n the maintenance of secrecy in that proceeding. John Doe discussed. State 
v. O 'Connor. 77W (2d) 261, 252 NW (2d) 671.

No restrictions of the 4ih and 5th amendments preclude enforcement of an 
order for handwriting exemplars directed by plresiding judge in John Doc 
proceeding. State v. Doe. 73 YV (2d) 161, 254 NW (2d) 210.

See note to Art. I, see. S. citing Ryan v. State, 79 W (2d) 83,255 NW (2d) 910. 
This section does not violate constitutional separation of powers doctrine. 

John Doe discussed. State v. Washington, 33 W (2d) SOS, 266 NYV f2d) 597 
> 197S).

3aiance between public’r right to know and need for secrecy in John Doe 
proceedings discussed. In re YVis. Familv Counseling Services v. State. 95 YV 
.2d) o70. 291 NYV (2d) 621 (Ct. App. 1980).

ionr. Doe judge may no issue material witness warrant under 969.01 (2). 
State v. Brady, 113 YV (2d) 154, 345 NYV (2d) 533 (Ct. App. 1984),

R E V I E W  R E S O U R C E S  F O R  J U D G E S
in most states, there is a  review procedure for the handi Mg o f complaints about 
.Miges. I: is usually called a "Commission on Judicial C onduct," a "Judicial 
Review B oard," or other similar title. Call your iccai bar association or State 
Capitol switchboard to iearn what i s , variable in your state.
If you rile a compl* t. grievance, or concern, be sure you know the facts.

A F T E R  T O  FILE C O M P L A I N T  
O C A L  J U D G E ,  P R E S I D E N T  S A Y S

By Steve McGooigie 
Staff W riter of TL. News 

The president o f the Dallas County chapter of Mothers Against Drunk Driving 
said Thursday that her group will file a complaint with the state Commission 
on Judicial Conduct against County Criminal Court Judge Haroid Entz in 
connection with en tt 'x  handling of a race,.; drunker, ir.vir.g zzsc.
' tiio Kirk said Entz acted without authority wnen he allowed Martin V.ireas 
7-ivcrz of Dallas to oiead guilty on Jan. 16 to a misdemeanor m ares m at aid 
p.ot rrf.ect tne fact that Rivera naa serious i.vure. four -e c ? :;  ;r, * 
-eciucr.t.
Hate initially granted Rivera prooation cut iater re-‘er.tenced Rivera n j 
maximum iwo-ycar jail term after Rivera's attorney requested uiat tne guiitv 
piea cc voided and that Rivera be given a new trial.

#
i fo W u o

f . a
Entz said h ' granted Rivera pf3W Bon by mistake after reading an incomplete 
probatic »ort and after the defendant assured him ih.il there were no injuries
in thi n t. He has maintained he did nothing improper.

Mrs. .... her group will file the complaint against Entz after a court
hearing Thursday to determine whether Enlz should be disqualified from 
hearing a request by Rivera's new attorney for a third trial.
Chief misdemeanor prosecutor Mike Gillett requested the disqualification 
because he conlended that Entz has shown he cannot be fair to the prosecution. 
Retired state District Judge R. C. Vaughan o f Sherman ruled at the conclusion 
o f the hearing that prosecutors had not proved Entz was biased, though 
Vaughan said he was bothered by the handling of the case.

A T T E N T I O N  CIVIL A T T O R N E Y S ! !
EFFECT OK BANKRUPTCY 

ON DYVI JUDGMENTS

The U.S. Constitution and Federal Statues allow liberal urotcction of debtors 
through relief in the Bankruptcy Courts. A debtor is allowed to have certain 
liabilities discharged by operation o f law, rendering the creditor's c;aim 
valueless. In bankruptcy, the holder o f a civil judgment obtained in a iawsuit 
against a drunk driver is considered a Creditor, and tr.e drunk driver a Debtor.
CHAPTER 7
Art individual debtor has two options m bankruptcy. The most commonly used 
is liquidation under Chapter 7 o f the Bankruptcy Code. The debtor has most 
obligations forgiven and keeps a portion of his or ner assets to facilitate a 
"fresh start" after Bankruptcy. The debtor keeps such things as a nomestead. 
clothing, household furnishings, personal eifccis, toois o f trade ana, generally, 
an automobile. ' \
These are tynicai o f tne assets exempted by law from execution io satisfy 1 
judgments. The rest o f tr.e assets are returned to secured creditor? r r  iiauitiated 
isold) to r-ay the creditors on a pro-rata basis. Certain debts are not discharged 
and forgiven, such as taxes, child support, alimony, and DRY iuaemer.es. Tr.e 
DYVI judgment holder should carefully follow the bankruptcy case, ana mignt 
consider retaining counsel to be sure the origin o f the ciaim is brousnt to tr.e 
attention of the Bankruptcy Court, and the r.on-oiscnargeaole nature ot the 
debt is noted and even confirmed.
It should be remembered t. at holding a r.on-dischargeable debt is still no 
guarantee of collecting any money since the debtor, immediately after bankrupt­
cy. holds only property which cannot be taken to satisfy a judgment. The 
creditor holding the DYVI judgment, unlike those creditors whose claims are 
discharged, will be able to wait and attempt to collect as the debtor rebuilds 
assets following bankruptcy.

CHAPTER 13
An individual debtor couid seek relief under Chapter 13 a : the Bankruptcy 
Code and effect an adjustment o f his or her debts. The debtor typically pays 
a portion of the debts, and has a  portion discharged through a  court supervised 
plan o f three to live years. Some debts that would be non-discharceable in 
a Chapter 7 liquidation are dischargeable in a Chapter 13 Debt Adjustment 
plan. .4 DWI judgment could be d r charged after a partial payment under such 
a plan. The DYVI judgment holder -mould retain counsel if the deotor attempts 
a Chaoter 13 plan. The entire plan can be rejected i f  the Bankruptcy Court 
finds it has been proposed in "bad faith. "T h e  timing of the bankruptcy, the 
amount of the DYVI judgment compared to the entire amount of debt, the 
effect on the holder o f the judgment compared to otr.er creditors, and many- 
other factors will be considered by the court in evaluating a clan with an 
objecting creditor.
Defeating the enure plan may be the cniy way to prevent the discharge o : tne 
DYVI judgment. If unsuccessful, the nolder o f the DYVi judgment should still 
follow the Chapter 13 plan very closeiy, because many doctors do not loilow 
through with tneir plan to completion and the discharge of the debts. Some 
Chapter 13 pians are converted to Chapter r  iiouications w-nere !-.e DYY'I 
judgment is not discharged.
it is not uncommon for attorneys representing oeter.cants ir. iawsuit. to t.ireaten 
mat tr.eir client will resort to bankruptcy relief if tne sin: ;s pursued t.i i —cmen: 
However, this threat has mucn loss impact on v i.-timo arar.k -driver- -;cau-.* 
ot the prelerentiai ireatment ot such augments in tne hansruntc- j j
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S ec. 28.35.035. A d m in is tra tio n  o f ch em ica l te s ts  w ith o u t 
co n se n t, t a ) If a person is under a rre s t for an  offense arising  out of acts 
alleged to have been committed while the person was driv ing a motor 
vehicle w hile intoxicated, and th a t a rres t resu lts  from an accident th a t 
causes death  or physical injury to ano ther person, a chemical test may 
be adm inistered w ithout the consent of the person arrested  to deter­
mine the am ount ot'alcoh. in th a t person's b reath  or blood.

(b t A person who is unconscious or otherw ise in a condition 
rendering th a t  person incapable of refusal is considered not to have 
w ithdraw n the  consent provided under AS 28.35.031(a) and a chemical 
test m ay be adm inistered  to determ ine the  am ount of alcohol in th a t 
person's b rea th  or blood. A person who is unconscious or otherw ise 
incapable of refusal need not be placed under a rre s t before a chemical 
test m ay be adm inistered.

tc) If a chem ical tes t is adm inistered to a person under (a) or tb) of 
th is section, th a t  person is not subject to the penalties for refusal to 
subm it to a chem ical test provided by AS 28.35.032 and 28.35.034. 
(S 21 ch 117 SLA 1982: am  S 22 ch 77 SLA 1983)

E ffec t o f  a m e n d m e n ts .  - The 1933 
am endm ent in subsection >a su b stitu ted  
"an  o ffen se . . .  d riv tn e  a m otor vehicle" for 
" the crim e o fd riv in c"  and in subsection ibi

revised the  in te rn al reference in the 
p resen t first sentence and added che 
p resen t second sentence.

N O T E S T O  D E C IS IO N S

S ta te d  in Copeiin v. S ta te . Sup. Ct. Op. 
No. 3617 (File Nos. 5453. 5708), 259 P.2d 
1206 '19 8 3 ': Pena  v. S ta te . Ct. App. Op.

No. 245 i File No. 6174), 664 P.2d 169 
(1983).

S ec. 28.35.036. F o rfe itu re  o f  m o to r  v eh ic le , (a) A fter conviction 
of an  offense u nder AS 28.35.030 or AS 28.35.032 involving a motor 
vehicie of a type for which a d river’s license is required, the s ta te  m ay 
move the court to order the forfeiture of the  m otor vehicle involved in 
the commission of the  offense if the convicted person has been previ­
ously convicted in th is  or ano ther ju risdiction  of more th an  one of the 
following offenses or has more th an  once been previously convicted of 
one of the following offenses:

1 1) driv ing w hile intoxicated under AS 23.35.030 or ano ther law or 
ordinance w ith su b stan tia lly  s im ila r elem ents: or 

• 2) refusal to subm it to a chemical test under AS 28.35.032 or an ­
o ther law or ordinance with su b stan tia lly  sim ilar elem ents.

'b> For purposes of th is section, convictions for both driv ing while 
intoxicated and  for refusal to subm it to a chemical tes t of breath  under 
AS 23.35.031(a), if arising  out of a single transaction  and a single 
a rrest, are considered one previous conviction.

'Ci Upon receipt of a motion for forfeiture, the court shall schedule 
a hearing  on the m a tte r and shall notify the s ta te  and the convicted

person of th e  tim e anc 
court m ay order the lb  
w ithout a ju ry , determ  
forfeiture of the  motor 
purposes:

d )  deterrence of thi 
offenses under AS 28.

(2) protection of th*.
(3) deterrence of oti 

28.35.030: or
(4) expression of pi 

n a tu re  of the convicu
id) Upon forfeiture 

su rrender of th e  regie 
cie. The reg istra tion  
departm ent.

ie) If  not released 
under th is section r.i 
m ent. (S 23 ch 77 s i

Sec. 28.35.037. R 
notice from the  cour 
28.35.036. th e  s ta te  
ta inab ie  ownership 
notice th a t includes 

• 1) a  description 
(2) the  tim e and 
13 ) the legal au: 

forfeited;
( 4) notice of the r 

vehicle.
ib) A t the  hearn  

in te re st in  the  mot 
evidence th a t  

(1) the  petitione 
good faith:

12) a  person oth 
th a t  resu lted  in t ’r 

(3) before part: 
know or have rea.~ 
commission of an 

■o I f  a  person 
court shaii e rae r ' 
in terest in tne mo 
■ >raer th a t  tr.e mo 
titie  to tne m ot::
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person o f the tim e  and place set fo r the hearing. A t th t  nearing, the 
court m ay order the fc; fe itu re  o f the m otor vehicle i f  the court, s it t in c  
w ith o u t a ju ry ,  determ ines by a preponderance o f the evidence th a t the 
fo rfe itu re  o f the m otor vehicie w ill  serve one or more o f the fo llow ing  
purposes:

11 > deterrence o f the convicted person from  the comm ission o f fu tu re
offenses under AS 2S.35.030: \\

(2) p ro tection  o f the safety and w e lfa re  o f the public:
i3> deterrence o f o the r persons who are po ten tia l offenders under AS

2S.35.030: or
expression o f pub lic  condem nation o f the serious or aggravated 

n a tu re  o f the convicted person's conduct.
id ) Upon fo rfe itu re  o f a m otor vehicle the court shall require  the 

su rrende r o f the reg is tra tion  arm ce rtifica te  o f t i t le  o f th a t m otor veh i­
cle. The re g is tra tio n  and ce rtifica te  o f t i t le  sha ll be delivered to the 
departm ent.

ie i I f  no t released under AS 2S.35.037. a m otor vehicle forfe ited 
under th is  section m ay be disposed o f ac the d iscre tion  o f the depart­
m ent. (S 23 ch 77 S LA  1983)

Sec. 28.35.037. R e m is s io n  o f  fo r fe itu re s .  > a > Upon rece iv ing  
notice from  the court o f the tim e  and place set fo r a hearing  under AS 
2S.35.036. the state sh a ll provide to every person who has an ascer­
ta ina b le  ow nersh ip  or security  in te res t in  the m otor vehicle w ritte n  
notice th a t includes 

i l i  a descrip tion  o f the m otor vehicle:
(2) the tim e  and place o f the fo rfe itu re  hearing:
13 ' the legal a u th o r ity  under w hich  the m otor vehicie  m ay be 

fo rfe ited:
(41 notice o fth e  r ig h t to in te rvene  to protect the  in te res t in  the m otor 

vehicle.
'b> A t  the  hearing , a person who c la im s an ow nersh ip  or security  

in te res t in  the m otor vehic le  m ust estab lish  by a preponderance o f the 
evidence th a t

• 1' the p e titio n e r has an in te res t in  the  m otor vehicle acquired in  
good fa ith :

12) a person o the r th an  the p e titio n e r was convicted o f the offense 
th a t resu lted  in  the fo rfe itu re : and 

i3 i before p a rtin g  w ith  the m otor vehicle, the p e titio ne r d id  not 
.snow or have reasonable cause to believe th a t i t  would  be used in  the 
com m ission o f an offense.

'c i I f a  person satisfies the requ irem ents o f ' b i o f th is  section, the 
court sha ll o rder th a t an am ount equai to the va lue o f th e  petitione r's  
in te res t in  the m oto r vehicle be paid to the p e titio n e r or the court sna il 
order th a t the  m otor vehicle  be reieased to the p e titio n e r together w th 
t i t le  to the  m otor vehicie. 'I • \y
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#
2S.35.03> A la ? * 3T.V ; 2S.35.040

id ' Forte itu ro  o f a m o to r vehicle unae r As 2 5 .3 5 ,0 3 6  is w itbou : 
preiuciiceto tne n en t.-. ana  does not extmsruish the c la im s ot a c red ito r 
w ith an interest in  tne m otor vemcii- s 23 cn 77 SLA  1 9 3 3 1

S e c .  2S.35.03f>. M u n i c i p a l  i m p o u n d m e n t  a n d  f o r f e i t u r e .

N otw iths tand ing  o tn t-r provisions in  th is  t it le , a m u n ic io a lity  may 
adopt an ordinance p ro v id in g  tor the impoundm ent or fo rfe itu re  ot a 
m otor s-ehicie invo lved  m  the commission o f an offense under AS 
25.35.030.2S.35.032. o r an ordinance w ith  oiements su bs ta n tia lly  s im ­
i la r  to AS  2S.35.030 o r AS 2S.35.032. An ordinance t dopted unaer th is  
section is not requ ired  to be consistent w itu  in is  t i t le  or regu la tions 
adopted unae>- th is  t it le . 23 cn 77 SLA 19S;-i'

A r t i c l e  3 .  R e c k i e s s  a n d  N e g l i g e n t  D r i v i n g .

Section
4v Reckless driving 
45 Negligent anvinc

Sec. 2S.35.040. R eck le ss  d r iv in g , a; A  person who drives a m otor 
vehic ie  in  the sta te  in  a m anner w hich creates a substan tia l and 
u n ju s tif ia b le  r is k  o f ha rm  to a person or to property  is g u iitv  o f reckless 
d riv in g . A  substan tia l and un jus tifia b le  r is k  is i  r is k  o f such a nature  
and degree th a t the conscious disregard o f it c» a fa ilu re  to perceive i t  
constitu tes a gross dev ia tion  irom  the stanaard o f conduct th a t a rea­
sonable person would  observe in  the s itua tion .

1 b » A  person convicted o f reckiess d r iv in g  is g u ilty  o f a m isdemeanor 
and is pum shabie by a iin e  o f not more tl an S 1.000 or bv im prisonm ent 
fo r not more than  one ye a r or by both.

c.' L a w fu lly  conducted autom obile , snowmobile, motorcycle or other 
m otor vehic le  rac ing  or e xh ib itio n  events are not subject to the p ro v i­
sions o f th is  section. iS 50-5-4 A C L A  1949: am j  1 ch 182 SLA  1955; 
am s' 1 ch 70 SLA  1961: am i 2 ch 121 SLA 1967: am S 1 ch 13 SLA  
1971: am >' 46 ch 32 S L A  1971: am * 6 ch 74 SLA 1974i

NOTES TO DECISIONS

Codification o f common-law stan­
dard o f care. — This section and AS 
2r 45.045. sei'minc rec.-tiess ana neciicent 
driving. an not set fortn orecise stanaara> 
: .-.ire. nu: mereiv cnaify the usual 

.tmmon-iau stancard of care. Baiiev v
_rn> . 
lOi'D'

Sun Ct Op No 230> 
625 R.25 ,'4P > 1‘ isl ■ File

.-oecific conduct not proscrihed. —
Trt:.- section ,ma AS C5.o5.U4 ). defining 
-rc.-.ie.-- .ir.c nemicent driving. »> m>t 
rrnscrii'e specific conaucl. hut rattier -late 

a: a person snali nni drive a motor vem-

cie in a manner wnicti creates an 
unjustifiable riSK. Bailey v. Lenord. Sun. 
f t .  Co. No. 2:506 • File No. 4696>, 625 P.2d 
'49 1 i9S l ■

Risks to safety o f General public. — 
RocKless driving invojves risks to tne 
-.ueiv > t the cuoiic at iarce. Calaer •• 
State. Suo. f t .  Up. No. 2224 File No 
42961. 619 !V2d 1026 >lysO>.

A detenaani was, not placed in 
double jeopardy nv ms conviction of tne 
.esser incuiaeu offense of recKiess drivinu 
•n n femnv cnarce of assault vvitn ,i dan-

7

gerous weacon eve 
meanor cnarce e: : alreadv been aaiu- 
because, althouc.n I :: 
the same General : 
based on difteren; 
incident. Calaer v 5 
22241 File No. 4295 

Trooper arriving 
cannot arrest 10- 
without warrant. -  
ture has classified • 
and ODeratir.tr or ur 
under .he influence 
as misdemeanors. 7 
who arrived at an ac, 
arrest a ariver wit 
either reckless aav: 
since neither of 
committea or attenv 
Laylana v. State, st 
File No. 2264 c 555 : 

Sup. Ct. Op. No. 2 
' I976i. overruiea on 
Ancnoraee v. Gecer. 
Fiie Nos. 5527. 4c 
?.2d 1192 .1979 

Sentencine cons; 
it was unaisDutea at 
three people :n. tr.e 
picKup wno were e.u: 
case of any acciae 
properiv consider tm 
evaluating the e.\

5 2S.35.U45

Collateral refere 
2d. Automobiles a: 
SJ 312 to 320.

61A C.J.S.. Motor 
624.

What amounts to : 
gence in driving nn . 
the defense of contr: 
ALR 1424. • 2 AL.v 
119 ALR 654.

Sec. 2S.35.04 
vehicle  in  the 
harm  to a per?o: 
the r is k , actuaL 
d riv in g . A n  unit: 
a fa ilu re  to avc-- 
th a t a reasonatr 
defenaan; acta., 
m ow ing  tr.a :.
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TITLE:

#
HB 52

9

■

DATE:

An Act relating to motor
v e h i c l e  f o r f e i t u r e CONTACT:

J a n u a r y  22,  1987 

T. Michael  Lewis
465-4374

£L

Thi s  b i l l  would p r o v i d e  a s t ong  d e t e r r a n t  t o  t h e  a c t  o f  d r i n k i n g  and d r i v i n g
i t  i n c r e a s e s  t h e  p o s s i b i l i t y  o f  f o r f e i t u r e  o f  t h e  motor  v e h i c l e  f o r  

o f f e n s e s .  As t h e  p u b l i c  became more aware o f  t h i s  added s a n c t i o n ,  
would be an i n c r e a s e d  i n c l i n a t i o n  t o  seek a l t e r n a t i v e  modes o f  t r a n s -  
, :on when d r i n k i n g .  Al though manda t ory  j a i l  t e r m s ,  f i n e s  and l i c e n s e  

r e v o c a t i o n  a r e  e f f e c t i v e  f o r  f i r s t  t ime  o f f e n d e r s ,  t h e s e  s a n c t i o n s  do not  seem 
t o  d e t e r  t h e  m u l t i p l e  o f f e n d e r  t o  any g r e a t  e x t e n t .

i n  t b  
repe 
t hf  
po.

I t  i s  f e l t  t h a t  t h e  added l o s s  o f  t h e  v e h i c l e  t o  an o f f e n d e r  i s  an expense  and 
i n c o n v e n i en c e  t h a t  most  peop l e  would wi sh t o  a v o i d .  In t h e  c a se  o f  t h e  
i n d i v i d u a l  t h a t  c o n t i n u e s  t o  d r i n k  and d r i v e  i n  s p i t e  o f  s e v e r a l  a l c oho l  
r e l a t e d  o f f e n s e s ,  t h e  l o s s  o f  t h e  o f f e n d e r s  v e h i c l e  would v i r t u a l l y  remove 
t h i s  ha z a r dous  d r i v e r  from o u r  highways .

The d e p a r t me n t  s u p p o r t s  t h i s  b i l l .

Wi l l i am R. Nix 
Ac t i ng  Commissioner

R E C E I V E D  JAN 2 8 1387
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STEVE COWPER, GOVERNOR

D E P A R T M E N T  O F  P U B L I C  S A F E T Y

O F F IC E  O F  T H E  C O M M IS S IO N E R

March 11/ 1987

P.O. BOX N
JUNEAU, 9 ^ 1 ^ 2 0 0

The Honorable Niilo Koponen 
Alaska State Legislature 
P.O. Box V 
Juneau, AK 99811

Dear Representative Koponen:

At the request of your staff, 24 convictions for driving 
while intoxicated (DWI) were randomly selected for analysis.

The results are as follows:

Four of the 24 vehicles involved, or 16.6 percent, were 
driven by the owners. There were no lien holders or 
other registered owners.

Eleven of the 24, or 45.8 percent, were not driven by 
the registered owners; however, two of the drivers had 
the same last name as the registered owner.

Of the 11 apparently loaned vehicles, eight, or 72.7 
percent, had no lien holder.

Five of the 24, or 20.8 percent, were driven by the 
owner; no others were listed on the registration, but 
there was a lien holder.

One of the 24, or four percent, was driven by the 
registered owner; others were listed as registered 
owners, but there was no lien holder.

Three of the 24, or 12.5 percent, were driven by the 
registered owner; other persons were listed as regis­
tered owners, and there was a lien holder listed.

Thirteen of the 24, or 54 percent, had no lien holder.

One vehicle, or 4 percent, was a model year between 
1960 and 1969.

Twelve vehicles, or 50 percent, were model years 
between 1970 and 1979.



The Honorable N iilo  Koponen -2 - March 11, 1987

Eleven vehicles, or 46 percent, were model years 
between 1980 and 1986.

Of the 11 loaned vehicles, eight, or 72.7 percent, were 
model years between 1970 and 1979.

I trust this information will be of service to you.

Sincerely,

^  — -

ames D. Vaden 
>eputy Commissioner

Attachment



O t h e r s

Year Make

Driven by 
Registered 

Owner?

Listed on 
Registration? 
(more than 1)

Lien
Holdej

1978 Chevrolet P .U. Yes No No

1981 Subaru Yes No No

1969 Chevrolet Yes No No

1976 Buick Yes No No

1972 Volkswagen No Yes No

1971 Toyota No No No

.1974 Pontiac No No No

1975 Buick No No No

1970 Chevrolet No No No

1973 Chevrolet No No No

774 Mercury No No No

1976 Datsun No No No

1985 Subaru No (SLN)1 No Yes

1984 Ford No (SLN;1 Yes Yes

1984 Chevrolet No Yes Yes

1985 Dodge P.O. Yes No Yes

1984 Chevrolet Yes No Yes

1986 Chevrolet Yes No Yes

1984 Chevrolet Yes No Yes

1978 Chevrolet Yes No Yes

1977 Plymouth Yes Yes2 No

1984 Dodge Yes Yes2 Yes

1982 Ford P.U. Yes Yes2 Yes

1986 Toyota Yes Yes Yes

1 - (SLN) Driver's registered owner had same last name
2 - Appeared to be spouses



MEMORANDUM

FROM: J u l i a  C o s t e r

SUBJECT: CSHB 52 ( J u d i c i a r y ) ,  An A ct  r e l a t i n g  t o  m o t o r  v e h i c l e  
f o r f e i t u r e

DATE: March 17 ,  1987

TO: Representative Barnes

HB 52 a s  i t  was  o r i g i n a l l y  d r a f t e d  amended AS 2 8 . 3 5 . 0 3 6  b y  r e q u i r i n g  t h e  
p r o s e c u t o r  i n  a 3rd t i m e  DWI c o n v i c t i o n  t o  move  f o r  f o r f e i t u r e  o f  t h e  
m o t o r  v e h i c l e .  The p r o b l e m  w i t h  t h i s  a p p r o a c h ,  a s  p o i n t e d  o u t  by  
p r o s e c u t o r  P a t  C o n h e a d y ,  i s  t h a t  u n d e r  t h i s  p r o p o s a l  t h e  j u d g e  i n  t h e  
c a s e  s t i l l  h a s  t h e  o p t i o n  o f  d e n y i n g  t h e  m o t i o n  f o r  f o r f e i t u r e .  
A p p a r e n t l y  i n  some j u r i s d i c t i o n s  t h e  p r o s e c u t o r s  h a v e  v o l u n t a r i l y  moved  
f o r  f o r f e i t u r e  o f  t h e  v e h i c l e  a f t e i  m u l t i p l e  c o n v i c t i o n s  f o r  DWI and t h e  
j u d g e s  h a v e  r e f u s e d  t o  o r d e r  t h e  f o r f e i t u r e .  To a d d r e s s  t h i s  s i t u a t i o n  
and g e t  a t  t h e  h e a r t  o f  t h e  p r o b l e m  a J u d i c i a r y  CS h a s  b e e n  d r a f t e d .
T h i s  CS amends  --.j  2 8 . 3 5 . 0 3 0  and . 0 3 2  b y  r e q u i r i n g  t h e  j u d g e  t o  o r d e r  
f o r f e i t u r e  o f  t h e  v e h i c l e  upon c o n v i c t i o n  o f  a 3rd DWI o f f e n s e  o r  
r e f u s a l  t o  s u b m i t  t o  a c h e m i c a l  b r e a t h  t e s t .

S e c t i o n a l  A n a l y s i s :

S e c t i o n  1 -  amends  AS 2 8 . 3 5 . 0 3 0 ( c )  -  ( a  s e c t i o n  p r e s c r i b i n g  t h e  
s e n t e n c e  f o r  p e r s o n s  c o n v i c t e d  o f  o p e r a t i n g  a v e h i c l e  w h i l e  
i n t o x i c a t e d )  by  p r o v i d i n g  t h a t  a c o u r t  s h a l l  o r d e r  f o r f e i t u r e  o f  t h e  
v e h i c l e  u s e d  i n  c o m m i s s i o n  o f  t h e  o f f e n s e  i f  i t  i s  t h e  3rd o r  more  DWI 
c o n v i c t i o n .  The new l a n g u a g e  s p e c i f i c a l l y  m e n t i o n s  t h a t  t h e  f o r f e i t u r e  
i s  s u b j e c t  t o  r e m i s s i o n  o f  f o r f e i t u r e  u n d e r  AS 2 8 . 3 5 . 0 3 7 .

S e c t i o n  2 -  amends AS 2 8 . 3 5 . 0 3 2 ( g )  -  ( a  s e c t i o n  p r e s c r i b i n g  t h e  
s e n t e n c e s  f o r  p e r s o n s  c o n v i c t e d  o f  r e f u s i n g  t o  s u b m i t  t o  a c h e m i c a l  
t e s t )  w i t h  e x a c t l y  t h e  same l a n g u a g e  a s  i n  s e c t i o n  1.

S e c t i o n  3 -  r e p e a l s  and r e e n a c t s  AS 2 8 . 3 5 . 0 3 6  -  F o r f e i t u r e  o f  M o t o r  
V e h i c l e .  S p e c i f i c a l l y ,  new . 0 3 6  g e t s  r i d  o f  t h e  s u b s e c t i o n s  i n  o l d  . 0 3 6  
w h i c h  o u t l i n e  t h e  f a c t o r s  t h e  j u d g e  s h o u l d  u s e  when d e c i d i n g  w h e t h e r  t o  
o r d e r  f o r f e i t u r e .  Under  t h e  new CS t h e  j u d g e  d o e s  n o t  h a v e  t h e  
d i s c r e t i o n  t o  n o t  o r d e r  f o r f e i t u r e ,  t h e r e f o r e  t h e s e  f a c t o r s  a r e  n o t  
n e c e s s a r y .  New . 0 3 6  a l s o  g e t s  r i d  o f  e x t r a  l a n g u a g e  w h i c h  i s  
i n c o r p o r a t e d  i n  . 0 3 0  and . 0 3 2 .  S u b s e c t i o n  ( b )  i n  s e c t i o n  3 i s  a n e w .  
T h i s  s u b s e c t i o n  w a s  added t o  s e t  o u t  a s p e c i f i c  t i m e  f r a m e  i n  w h i c h  a 
3rd p a r t y  h a v i n g  an i n t e r e s t  i n  t h e  v e h i c l e  m u s t  a s s e r t  t h a t  c l a i m .

S e c t i o n  4 -  a d d s  a new s u b s e c t i o n  t o  AS 2 8 . 3 5 . . 0 3 7  -  R e m i s s i o n  o f  
F o r f e i t u r e .  T h i s  new s u b s e c t i o n  makes  i t  c l e a r  t h a t  a p e r s o n  who h a s  a 
3 r d  p a r t y  i n t e r e s t  i n  t h e  v e h i c l e  may r e q u e s t  a h e a r i n g  t o  e s t a b l i s h  
t h a t  i n t e r e s t  and move f o r  r e m i s s i o n  o f  f o r f e i t u r e  o f  t h e i r  i n t e r e s t .



MEMORANDUM

3/20/87

TO: Kep. Fran Ulmer, Vice-Chair,
House Judiciary Committee

RE: HB 52 Forfeiture of motor vehicles

Summary of testimony to date:

Rep. Niilo Koponen, Prime sponsor: "Alaska ranks third 
highest per capita nationwide in alcohol-related accident 
fatalities... In Fairbanks, only one person in three years 
has been orde' ^d to forfeit their car... The primary 
intent of HB 52 is to limit drunk driving fatalities... 
This legislation may act as a deterrent... It is routine 
practice of Alaska game wardens to immediately confiscate 
cars...prior to completion of the violator's due process 
proceedings."

Dean Guaneli. Assistant A .G .. Criminal Division: "The 
present statute, which permits forfeiture to be pursued in 
the discretion of the prosecutor, is rarely used by the 
state because of the expense involved in litigating 
forfeiture cases (see fiscal note)...the criminal sentence 
and lengthy license revocation is usually sufficient to 
satisfy the state's interests. ...it is doubtful that 
additional forfeitures will be ordered, except in the most 
egregious cases. The department therefore believes that 
the added cost of filing mandatory forfeiture actions and 
litigating competing claims by joint owners and secured 
lienholders will provide little in the way of additional 
deterrence and public safety.

Bill Ni::. Acting Commissioner. Dept, of Public Safety: 
"This bill would provide a strong deterrent to the act of 
drinking and driving in that it increases the possibility 
of forfeiture of the motor vehicle for repeat offenses... 
It is felt that the added loss of the vehicle to an 
offender is an expense and inconvenience that most people 
would wish to avoid... the loss of the offender's vehicle 
would virtually remove this hazardous driver from our 
highways... The department supports this bill."

Michael L. Wolverton, Assistant Public Defender: ...we
believe that the proposed amendment vrould not serve to 
punish defendants in any appreciable way but would instead 
create an expensive, time consuming, and generally 
fruitless exercise for the criminal ju^f•' -:e system as a 
whole. In our experience, the vast majority of defendants 
who would be subject to the provisions of this xaw do not



own che vehicles that they wete driving at the time they 
were apprehended. ...it could very well devolve into a 
confrontation between the state and the legal owner, who 
could be a completely innocent third party who owned the 
vehicle outright, or an equally completely innocent 
lienholder, such as a lending institution or financing 
agency. In addition, tht, ;e forfeiture proceedings would 
typically involve vehicles whose value would not warrant 
the exercise.

James Vaden. Deputy Commissioner, Public Safety ...24 
convictions for DWI were randomly selected foi analysis.
4 of 24 vehicles were driven by owners. (See memo 
attached)

Vehicle forfeiture procedures:
Vehicles are very rarely forfeited for DWI in Alaska.
Karla Forsythe could only find one case in Fairbanks and 
none at all in Anchorage that any judge could recall.

AS 28.35.036 (a) provides that the D.A. may move the court 
to order the forfeiture of the motor vihirle involved in 
the commission of the offense if...[3rd offense].

AS 28.35.036 (c) provides that upon receipt of a motion of 
forfeiture, the court shall schedule a hearing on the 
matter. At the hearing the judge (without a jury) 
determines by a preponderance of the evidence that the 
forfeiture of the motor vehicle will serve one or more of 
the following purposes:
-deterrence of the convicted person 
-protection of the safety and welfare of the public 
-deterrence of other personw who are potential offencers 
-expression of public condemnation of the serious or 
aggravated nature of the convicted person's conduct.

The court shall require the surrender of the registration 
and title. If the vehicle is not released through 
remission, the vehicle may be disposed of at the 
discression of the department.

E xam p le s :
If there is a lienholder, he is able to get his interest 
remitted. If a person is convicted for the third time of 
DWI, the D.A. may (shall under HB 52) move the court for 
forfeiture. If the court orders forfeiture, the state 
must notify anyone with an ownership interest in the 
vehicle. If there is a lien, under remission procedures 
the lienholder will be able to have his interest returned. 
If there is no lien, the state may dispose of the vehicle 
as it pleases (e.g. sell or use as undercover vehicle).
So, if the vehicle is sold by the state for $8,000 and 
there is a $6,000 lien, the state gets the difference and 
the driver is out what he or she has put into it. If the 
vehicle is owned outright, the driver is out the total 
cost of the vehicle.
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PUBLIC DEFEnER AGENCY anil State 
of Alaska, Department of Law, 

Appellants, 
v.

SUPERIOR COURT, THIRD JUDICIAL 
DISTRICT, tppellec.

No. 2071.

S ii |mviih' Court o f Alaska.
April 9, 1975.

Because o f divorced father’s arrearage 
in child support, the court trustee moved 
fo r an order to show cause to issue against 
father. The Superior Court, Th ird Judi­
cial District, James K . Singleton, J., o r­
dered the public defender to represent fa- 
ititr and the Attorney General's o ffice  to 
prosecute and public defender agency and 
department o f law appealed. The Supreme 
Court, Connor, J., held that although the 
Attorney General has power to prosecute a 
civil cou.cmpl for jnsupport proceeding, 
court does not have power to control the 
exercise o f  the Attorney General's discre­
tion as to whether he will lake action in 
any particular cases; that it would violate 
doctrine o f  separation o f powers to charge 
the court t'ustee with the duty to prosecute 
contempt a u d its ; and that the public de­
fender is empov.;-ed to represent indigent 
father.

Reverse in part and affirm ed in part.
Fitzgerald, J., did not participate.

1. Contempt C=4I, 43
Civil contempt proceedings can nor­

mally only he initiated by the aggrieved 
party or by one who has an interest in the 
right to he protected.
2. Attorney General 0=7

In light o f the substantial state inter­
est m tlie enforcement o f child support o r­
ders, contempt o f such an order is a viola­
tion o f state law within meaning o f statute 
providing that the Attorney General shall 
prosecute all cases involving violation o f 
state law. AS 09,55.210, 11.35.010, 11.35.-

t f . l , 25.25.illO et set)., 44.23.020, 47.25.310 et 
seq.
3. Attorney General 0=0

Generally, an Attorney General has 
those powers which existed at common law 
except where they are limited by statute or 
conferred upon some other state o ffic ia l. 
AS 44.23.020.
4. Attorney Goneral 0=7

Under the common law, an Attorney 
( ieneral is empowered to bring any action 
which lie thinks necessary to protect the 
public intcrc* t and possesses the corollary 
power to make any disposition o f the 
state's litigation which lie thinks best. AS 
14.23.020.
5. Attorney renoral 0=7

Attorney General’s discretionary con­
trol over the legal business o f the state, 
both civil and criminal, includes the initia­
tion, prosecution and disposition o f cases. 
AS 14.23.020.
6. Constitutional Law 0=73

When an act is committed In executive 
discretion, the exercise o f that discretion 
within constitutional bounds is not subject 
to the control o r review o f the courts.
7. Constitutional Law 0=58

Alaska recognizes the separation o f 
powers doctrine.
8. Constitutional Law 0=73

Under the separation o f powers doc­
trine, court does not have power to control 
the exercise o f the Attorney General's 'is- 
creiion as to whether lie will take any ac­
tion in any particular cases o f contempt 
for luuisupport o f child. AS 44.23.020.
9. Courts 0=73

Court may not combine prosecutorial 
and jt livial functions.
10. Constitutional Law 0=73

It would violate doctrine o f separation 
o f powers to charge court trustee with 
duty to prosecute a civil contempt fo r non- 
support proceeding. W .S.A . 247.29; 31.C.
1..A. § .■'52.251; AS 09.55.210; Rules o f 
Civ il Procedure, rule 0 “

V\’ , -v (h e  />/(

/A w

( b )  ( 7 ^
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11. Parent and Child C=>3.3(9)
Public defender is empowered to rep­

resent indigen' father in a civ il contempt 
for iionsupport proceeding. \S  IS.X5.100, 
1X,S5.I70(5)(A).

12. Statutes C=2I9(3)
Continuous, contemporaneous and 

practical interpretation o f statute by execu­
tive officers and courts is a valuable aid in 
determining meaning.
13. Parent and Child C=3.3(9)

Fact that statute providing for legal 
services by the public defender agency to 
indigent persons charged with a serious 
crime antedated judicia l decisions concern­
ing right to counsel did t'ot preclude deter­
mination that the agency was authorized to 
represent indigent father in a civ il con­
tempt fo r nonsupport proceeding. AS 18.- 
.X5.lnf>, 18,85.170(5) (A).

Lawrence J. Kulik, Asst. Public Defend­
er, Herbert I). Soil, Public Defender, An­
chorage, for appellant— Public Defender 
Agency.

Gerald \V. Marklmm. Asst. Any. lien., 
Anchorage, Norman C. Gorstieh, Atty. 
lien., Juneau, fo r appellant Stale.

Duncan Campbell Webb, Anchorage, for 

appellee.

Before R A B IX O W IT Z , C. J.. and CON­
NOR, E R W IN  and BO OCIIEVER, JJ.

C O N N O R ,  Justice.
This case presents questions about the 

manner in which civil child support orders 
should be enforced. In particular, this 
case involves a determination o f who 
should prosecute and defend in such pro­
ceedings.

The facts which give rise to the present 
controversy are as follows:

Upon divorce in 1968, Agnes Johnson 
was awarded custody o f the six children o f

I. Judge Siiittleiun found that issues regarding 
representation went separate and distinct from 
I he problems facing .Mr. Johnson, ami that 
bis order on tin: matter was final. Without 
determining whether this order was final

her inarrigage to John Johnson. Mr. 
Johnson was ordered to pay monthly child 
support o f $125 plus a 3% collection 
charge through t'nv court trustee. Because 
of substantial arrearage, the court trustee 
moved on January .1 or 4. 1973, for an a i­
der to show cause to issue against Mr. 
Johnson. Superior Court Judge Singleton 
held a pretrial conference on the matter 
w ith a representative o f the Department of 
Law and with Herbert Soil, the Public De­
fender. They discussed the possibility of 
ihe Department o f Law prosecuting the ac­
tion anti the Public Defender Agency de­
fending it. Judge Singleton then directed 
the two agencies to submit briefs on the le­
gal and practical problems involved in such 
an arrangement. He also directed the 
court trustee to submit a brief on the fac­
tual issues and on the position o f the court 
trustee with regard to the prosecution of 
contempt proceedings for non-support 
A fte r consideration o f the materials 'ub- 
mitted, Judge Singleton ordered the Put be 
Defender, over objection, to represent Mr 
Johnson and the Attorney (iencral's otnce. 
again over objection, to prosecute. Tin 
parties seek review o f this order.'

The issues presented fo r review are:
1. May the superior court order the At­
torney General to prosecute a civil con­
tempt for iionsupport proceeding?
2. Is the :ourt trustee the proper par:, 
to prosecute such a proceeding?
3. Gan the Alaska Public Defender 
consistent with the Alaska Public Is 
fender Act, be ordered to defend an 
leged contcmnor in a civ il non-suppu: 
action ?

The Attorney General 
Before the validity o f the order to prme 

cute can lie considered, it is first ncccssarj 
to determine whether the Attorney Gener­
al's office has any authority to proceed sr. 
the area o f enforcement o f  support orders

within tlie immning <4 Alaska Civ.lt. 
we find tlmt this appeal meets the roiuirr 
meats a f  a petition fur review set forth r 
App.lt. 21(a).
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[ 1 ] The type o f  contempt involved here 
has traditionally been considered as falling 
on the civil side nt the court, although we 
have recognized that it may have certain 
criminal overtones. Otton v, Zahorar, 525 
I'.2d 557 (A laska 1974); Johansen v. 
State, I'll P.2d 750 (A laska 1971). Civil 
contempt.s are designed

" ‘ to preserve a id enforce the rights o f 
private parties to suits, and to compel 
obedience to orders and decrees made 
fo r enforcing the rights and administer­
ing tlie remedies to which the court has 
found them to be entitled.
[They] are civil, remedial and coercive 
in their nature, and the parties chiefly in 
interest as to their conduct and prosecu­
tion are the individuals whose private 
rights and remedies they v. ere instituted 
to enforce'." United States ex rel. Xoyes 
v. Wood, 6  A laska 255 (1920).

Such civil contempt proceedings can nor­
mally only lie initiated by the aggrieved 
party o r hy one who has an interest in the 
right to he protected. In re Paleais, 2%  |*. 
•103, -107 (2d Cir. P U I ) ;  “ Civil and Crim i­
nal Contempt in the Federal Courts". 17 
l-'.R.D. 167. 172 (1955 ). The interest nec­
essary iias often been characterized as 
"primary”  or "pecuniary." MacNeil v. 
United States, 236 F\2d ’.49, 153 (1st Cir. 
1956) cert, denied, 352 U.S. °12, 77 S.I't.
15", I I-.Fd.2d 119 (1 0 5 6 ) ; W illiams v. Ib­
erville Parish School Board, 275 F.Supp.
542, 545 ( F .D .L a .! " 6 7 ) ; Saveli v. Saveli,
213 Miss. 860, 58 So.2d 41. 43 (1052).

The relevant duties o f the Attorney Gen­
eral are found in A S  44.25.1120:

" tb l The attorney general shall .
( 2 ) represent the state in all civil ac­

tions in which the stale is a party;
2. The doctrine of parens i-atriac refers io 

(lie inherent power mid niithorii.e of die state 
Pi provide protection of tin- person mid prop- 
eri.v of a person non sni juris. 'Varner 
Bros, i"leturi's v. Iti'odcl. 17" I'.L'd 57. (it 
(t'ill.App.1947). I'nder tin* doctrine iln* slate 
litis the sovereign power of guardianship over 
infants, ilcllou v. I'raw ley. 211 low.-i gptj,
II N.\Y.2u till. 70-71 (111.71(1. The right of 3 
the stall* to exercise guardianship over a child 
(iocs not depend on a statute* asserting that

(3 ) prosecute all cases involving viola­
tion o f state law, and file informations 
anti prosecute all o ffenses against the 
revenue laws and other state laws where 
there is no other provision fo r their 
prosecution
|2 |  In light o f I he substantial state in­

terest in the enforcement o f  child support 
orders, we find that contempt o f such an 
order is « ' 'ation o f state law w ithin the
meaning . .S 44 .23 .029 (b )(3 ). T rad i­
tionally, t i .. stales have been legitimately 
concerned with the area o f  fam ily law, 
and. under the. doctrine o f pa rens p a tria e?  
m particular, in the promotion o f the wel­
fare o f children dwelling within their 
boundaries. This interest is prompted, at 
least in part, by the fact that the state is 
viewed as the ultimate source o f a child’s 
support in the event his parents should tail 
him. Johansen v. State, supra , at 765.

Alaska has manifested this interest hy 
making w ilfu l non-support a misdemea­
nor, AS 11.35.01", AS 11.35.090; hy pro­
viding fo r support o f a m inor when he is 
removed from the home, A S  47.25.310 et 
-e«|.; by participation in a state-federal 
program to aid dependent children, AS 47.- 
25.310 et sei|.; and through its participa­
tion under the Uniform Reciprocal En­
forcement o f Support Act, AS 25.25.010 et 
sc(|, 11 has also set up a program whereby
the court trustee monitors payments under 
support orders, and lakes steps preliminary 
in formal contempt proceedings to encour­
age payment o f any arrearage. AS 09.55.- 
210; Alaska Civ.R. 67. The interest o f 
the stale is adequate to support the author­
ity o f the Attorney General to proceed un­
der AS 44.25.o2oA

power. Tilt* slate's protective power depends 
upon tin* presence of the infant within its 
icrriltirial limits, and not upon the place of 
his ilond il or his ownership of property 
within (lie suite. I-’iiilny v. Finlay, 240 N.Y. 
120. Ms* N.[•;. (i2l. Ii25 (1P25) ; -12 Ain.,!nr.2tl 
Infants !i 14 (ltiiMU.

From liiuli-rials siihniilled io the trial court, 
it is apparent that, as a practical mat I or, the 
Attorney (ienernl's office has neither the hud-
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13 j The authority to proceed under AS 
•14.23.020 does tot, however, empower the 
court to order the Attorney General to 
prosecute any particular contempt for 
non-support. Generally, an attorney gener­
al hits those powers which existed at com­
mon law except where they are limited hy 
statute or conferred upon some other 
state o ffic ia l. Pierce v. Superior Court, 1 
Cal.2d 759. 37 P.2d 460 (1954 ); Van Riper 
v. Jenkins. 140 N.J.Eq. 99, 45 A.2d 844 
11946); People v. Debt Reducers, Inc., 5 
Or.App. 322, 484 P.2d 869 (1971). AS 44.- 
23.020 indicates that the office o f the At­
torney General is to function with those 
powers and duties normally ascribed to it 
at common law :

'■(b) The attorney general shall .
(7 ) perform  ali other duties required 

by law o r which usually pertain to the 
office o f the attorney general in a state.”
[4, 5] Under the common law, an attor­

ney general is empowered to bring any ac­
tion which he thinks necessary to protect 
the public interest, and he possesses the 
coro llary power to make any disposition o f 
the state’s litigation which he thinks best. 
State v. Einch, 12,8 Kan. 665, 280 P. 910 
(1929). This discretionary control over 
the legal business o f the state, both civil 
and criminal, includes the initiation, prose­
cution and disposition o f cases. United 
States v. San Jacinto Tin Co., 125 U.S. 
273, 279, .8 S.Ct. 850, 31 L.Fd. 747 (1 8 8 8 ); 
Federal Trade Commission v. C laire Fu r­
nace Co., 27-1 U .S. 160, 17-1. 17 S.Ct. 553, 
71, L.Ed. 978 (1927 ); Smith v. United

gel nor (lie manpower to effectively prosecute 
till of the support orders which are presently 
in arrears. An effective resolution of the 
problems present in the urea of ehild support 
can only be made by the legislature through 
the appropriation of additional funds to the 
Department of Law for prosecution of con­
tempt proceedings or through the establish­
ment of an independent office charged with 
the enforcement of support orders. A ll we do 
today is to find tlmf the Attorney General, 
if he so chooses, lias I lit- legal authority to 
carry out his duty to prosecute.

•I. Sec Lira v. Billings. l!l(i Kan. 72(1. 414 
P.2d 13, 1(1 (10(1(1), where the Kansns Sn-

State-S 375 F.2d 243, 246-17 (5th Cir. 
1967); United States v. Cox, 342 F.2d 167 
(5th Cir. 1965); Boyne v. Ryan, 100 Cal. 
265, 34 P. 707 (1893) ; Ames v. Attorney 
General, 352 Mass. 246, 124 X.E.2d 511 
(1955).

[6 ,7 ]  When an act is committed to ex­
ecutive discretion, the exercise o f that dis­
cretion within constitutional bounds is not 
subject to the control o r review o f the 
courts. To interfere with that discretion 
would be a violation o f the doctrine o f sep­
aration o f powers. Although the Alaska 
Constitution does not expressly address it­
se lf to the doctrine o f separation o f powers, 
we have noted that often what is implied 
is as much a part o f the constitution as 
what is expressed. Wade v. Nolan, 414 
P,2d 689, 69.8 (A laska 1966). The state 
constitution is divided into a number o f 
separate articles. Since Article I I I  con­
cerns the executive branch, it can fa ir­
ly  he implied that this state does recog­
nize the separation o f powers doctrine.4

Both federal and state courts have con­
sistently and care fu lly  observed the line 
which divides their branch o f government 
from  that o f the cxecuti*c.s They have 
held that the Attorney General cannot lie 
controlled in either his deci ion o f whether 
to proceed, o r in his disposition if the pro­
ceeding.

" In  that field, the discretion o f the At­
torney General is plenary, lie  is a con­
stitutional o ffice r , . . and, as
such, the head o f the state’s legal depart­
ment. His discretion ;■» to what litiga­
prcnm 1‘nurl acknowledges (hut (lie iloetriue 
is implied from the existence of the three 
separate consiinitioiml provisions.

5. O’Donnghiie v. T'niteil States, 289 (I.S, 51(1, 
530, 53 S.Ct. 7-10, 77 L.Ed. 1350 (1(133); 
Nashville I —10 Steering Committee v. Elling­
ton. 387 K.2d 17!), 185 (lith Cir. 1907), cert, 
denied. 390 U.S. 021. S8 S.Ct. 857, 1!) L.Ed. 
2d 982 (1908) ; California State Employee 
Assoc, v. State. 32 Cul.App.3il 103, 108 Cal. 
Itptr. 00. 04 (1973) ; Mar rone v. State, 45s 
I ’.2d 730. 739-10 (Alaska 1909). State v. 
Cabbage, 210 A.2d 555. 504 (Del.19(g)).

PUBLIC DEFENDER A'

tion shall or shall not In 
him is beyond the cotitru 
o ffic e r or department i 
State cX tel IVtcrsuii v. I 
I'M Minn, 427. 254 X.W 
(1934)."
I he order to prosecute In 

Court overstepped this line a 
tringement upon the discrcti 
residing in the executive lira 
order is not v. ithin the pr< 
court.

[8 ] We conclude that, 
have jurisdiction to entertain 
to find, as we have, the cxisf 
authority, we do not have pen 
the exercise o f tin- Attorney 
eretion as to whether he will 
any particular cases o f route 
support.

Tlic Court T rustee
The Department o f Law 

the court trustee would be a 
priate party to institute the 
tion. In at least two states c 
ccs are empowered to institi 
proceedings fo r violation o f st 
Wisconsin Stats.Anno. § 2 
Supp. 1974-75); Michigan C
552.251, M .S.A. § 25.171 (1967

AS H9.55.2H) provides:
“ Jiiili/n ie iil. In a judgment
lo r divorce o r action deck 
riage void o r at any time 
incut, the court may prov

fi. See, e. i/.. Eniled States v. 
167 (5tli f i r .  19115), cert, dr 
935, 85 s .ft. 17i)7. 14 L.Ed.2' 
Slates v. Woody, 2 !-’.2d 202 ( 
In re Grand Jury ./ami.ury, 31 
(D,Mil. 197(1) ; Jhanc i*. Ityan 
31 l \  7i>7 (18931; llcnmtm 
298 Ky. 032. 183 S.W.”d 8(17 
v. Attorney General. 332 Mass, 
2d 511 (1955); .State ex 
Voting. 44 Wyo. 1!, 7 I ‘.2d 2111 
tenor ot nil of 1 In-sc derisions 
are eertuiti areas, which inrlui
of whether to pro- me and h
in which lie- Attorney Genera



PUBLIC DEFENDER AGCY. v. SUPERIOR CT., THIRD JUD. DIST. Alaska 951
Cite il.M. Alaska, 541 I ’.tld 1117

‘.ion shall nr shall not he instituted hy 
him is heyoud the control o f any other 
o ffic e r o' department o f the state." 
State ex rel Peterson v. 4 itv o f Fraser, 
191 Minn. 427, 25-1 XAY. 770, 778-79 
( I934 ) . 0

The order to prosecute hy the Superior 
Court overstepped this line and was an in­
fringement upon the discretionary powers 
residing in the executive branch. Such an 
order is not within the province o f  the 
court.

[ 8 ] We conclude that, although we 
have jurisdiction to entertain this ease and 
to find, as we have, the existence o f legal 
authority, we do not have power to control 
rive exercise o f the Attorney General's dis­
cretion as to w hether he will take action in 
any particular cases o f contempt fo r non- 
••upport.

The Cou rt Trustee
The Department o f Law suggests that 

le court trustee would he a more appro­
priate parly to institute the contempt ac­
tion. In at least two states court appoint­
ees are empowered to institute couiteinpt 
proceedings for violation o f support orders. 
Wisconsin Stats.Anno. 247.2" I West 
Supp. 1 "7 4 -7 5 1 : .Michigan Compiled Law s
552.251, M .S.A. § 25.17! (I9 6 7 i.

\ 5  "".55.21(1provides:
"J iiili/inen l. In a judgment it* an action 
fo r divorce or action declaring a mar­
riage void o r .it ar.y time after judg ­
ment. the court may provide

(i. .s're. >•. ;/.. ! t»io'4 Stales v. fox. .’M2 I-V-M 
107 (.'nil Cir. 1 intro, crri. denied, !!xi I'.S. 
935, Vi S.Ct. 1707. II l,.l'.d.2d 700; I'niled 
States V. Wnndy. g I'V-'ii 202 (I (.Moot. 11121) : 
In re 1, 1*21 lit! .1 iir.v .lniiii.tr,v. ,'S1.1 I-'.Sii|ij,. 002 
(l>.Md,197oi : Bnyne v. Ryan, loo Cat. 2I!5, 
21 I*. 707 (Ixn.-i): JIei’itiaiiii v. Murlidge, 
2!Is Ky. lit 12, 1st! S.WYJd M'7 (liM 11 : Ames 
v. Attuilicy (im.er.il. :1:!2 Mass. 210. 121 X.K. 
2d 571 11115.71 ; State ex rel Wilson v.
Young. 14 W.vo. 0. 7 I*.2.1 210 (1932l. The 
tenor of all of these derisions is thet there 
air certain areas, which inellide the decision 
of whether It) pri-Si-i-utc and how Io pi'urceil, 
iii which the Attorney General has t-nmplcie

151 for tile appointment o f one or more 
trustees to collect, receive, expend, man­
age, or invest, in the manner the court 
directs, any sum o f money adjudged for 
the maintenance o f the wife o r the nur­
ture and education u f minor children 
committed to her care and custody;"

Civil Rule 67 provides:
" ( I i )  In any action where payment o f 
moneys fo r purposes o f child support is 
ordered, payment shall lie made to 
court trustee appointed hy the preside 
superior court judge, unless attotl 
method is ordered hy tl> otirt tm 
cause.”

Facially, this statute and rule do not appear 
to prohibit a court trustee from prosecut­
ing contempt actions in non-support eases. 
However, the functions performed by court 
trustees are not uniform throughout this 
stale. We take judicial notice that 111 some 
districts thi court trustee works closely 
with family c-.urt judges and often serves 
as a master in divorce proceedings.

[9 ,1 0 1 A well established principle o f 
law is that the court may not combine 
prosecutorial and judicial functions. Unit­
ed States v. Jacipiillon, 46" F.2d 380, 387 
(5th Cir. 1"72), cert, denied 41" U.S. 938. 
93 S.Ct. 1400, 35 L.Ed.2d 604 ; State v. 
Browder, 486 I '.2d "25, 939 (A laska 1971). 
Although this precept most often arises in 
tlte criminal context, it is equally applicable 
in tin- civil area where the conflict o f in- 
le rc-' and the combination o f functions is 
a- readily apparent. Fo r this reason, it 
uouM be unwise i f not unconstitutional, as 
a violation o f the doctrine o f separation o f

i-iiiiinil. mill tin- court will in mi way inter­
fere with thul emit ul, at least mil hy com­
pelling lie- officer to perform no tie! en­
trust ci! In his ilisi-ieiiiiii. Some i-muis have, 
however, iinlii-nteil several of these eases tiro 
.-ipplieahle in the situation at hand. it. »/., 
K\ parte Young. 209 C.S. 123. 2X S.Ct. 441. 
52 l,.Kil. 714 (ltiOSi; t oiled states v. Cox, 
312 1-Ygil 1(17 15th Cir. 19(sil, eerf. deli.. 3X1 
t'.s. 935. Vi s.C’t. 17U7, I t  I..I-M.2I 7<»o; 
Coiled Stales- ex rel. Schneider v. Kspi-rdy. 
PIS l-'.Snpp. 1140 (S.D.X.Y.1952), writ ili.sin., 
S.D.N.Y.. I os RSupp. 911!, aff'd 205 R2d 
212 (2d Cir. 1953); People v. .N’exvi-iiioer, 
2sI 111.315. 120 N.II. 244 (191X).
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powers, to charge the court trustee with 
the iluty to prosecute contempt actions.’

7. While the discretion of Alaska I.egal Ser­
vices in accepting clients is not unlimited 
(42 U.S.C. § 280!)(a) (3), Pinuniek v. Watts. 
490 I'.2d 4S3 lAlaska 10711). no authority 
lias been brought to our attention suggesting
that nu indigent is foreclosed from seeking
the assistance of Alaska Legal Services in 
the prosecution of child non-support contempt
actions.

Alexander v, City o f Anchorage, 490 I ’.2d 
" Id  (A laska 1971).

I'lie Pub lic  D t'/ce .ilrr 
The tria l court lonnd that the defendant 

in a contempt fo r non-support proceeding 
is entitled to court-appointed counsel if he 
i:, indigent, a finding which is m agree­
ment with our recent decision in Otton v. 
Zaborac, sup ra . The Public Defender rec­
ognizes that the defendant has the right to 
counsel, but argues that the agency is not 
empowered to provide such representation.

The legislation creating the Public De­
fender Agency states that the services o f 
an attorney and concomitant legal services 
are to he provided hy the Public Defender 
Agency to

" ( a )  An indigent person who is being 
detained hy a law enforcement o ffice r in 
connection with it serious crime, or is 
under formal charge o f having commit­
ted, o r is being detained under a convic­
tion o f a serious crime, or is on proba­
tion o r parole, o r is entitled to represen­
tation under the Supreme Court Rules o f 
Children’ s Procedure, o r against whom 
commitment proceedings fo r mental i l l­
ness have been initiated . . . AS
18.S5.1IW).

AS 18 .85 .170 l5 )(A ) defines a “ serious 
crime”  as including "a criminal matter in 
which a person is entitled to representation 
hy an attorney under the Constitution o f the 
State o f A laska o r the United States Con­
stitution." This court has defined a "crim­
inal prosecution" as any offense fo r which 
incarceration could be a direct penalty, and 
from this definition have flowed the rights 
to ju ry  tria l and court-appointed counsel in 
misdemeanor cases, based upon constitu­
tional considerations. Baker v. City o f 
Fairbanks, 471 P.2d 386 (A laska 197(1);

1 11) In Johansen v. State, 491 l ‘.2d 759 
(A laska 1971), we went beyond traditional 
classifications and, in esser.ee refused to 
classify contempt fo r non-support as either 
totally civil o r totally crim inal.8 In Otton 
v. Zahorac, supra , we held that the indi­
gent defendant in a non-support contempt 
proceeding is constitutionally entitled to 
court-appointed counsel. Thus, under AS 
18.85.170(5)(A ), the Public Defender is 
empowered to represent M r. Johnson; the 
agency is to act in criminal matters, and a 
criminal matter under that statute is one in 
which a person is entitled to representation 
either under the state o r federal constitu­
tions.

[ 1 2 J The agency's primary argument is 
that, since the passage o f the empowering 
statutes antedates our judicial decisions 
concerning right to counsel,8 the legislator, 
could not possibly have intended this cla>- 
o f defendant to he represented hy the 
Agency. This argument is at odds with 
general precepts o f statutory interpreta­
tion. Legislation is most often prospective 
in nature and couched in terms broad 
enough to embrace future applications 
which are not and cannot be foreseen with 
precision at the time o f enactment. Con­
tinuous, contemporaneous and practical in­
terpretation by executive o fficers and the 
courts is a valuable aid in dctcruiiinin; 
meaning, and judicial interpretation is con­
clusive. Legislative inaction can lie evi­
dence o f intent, although it is not a I way. * 
reliable guide.10 In A lexander v. City <4 
Anchorage, supra, our interpretation re­
sulted in significantly expanded authority 
fo r the Publi, Defender Agency. Th»: 
case reasoned that since an indigent dr-
0. See (ihu (iwyim v. (iwynii, 530 I’.Jil II 
(Alaska 1975).

9. The statutes were passed in liMii) (S ! « 
1(H) SLA 1909).

10. 2A .1. Sutherland. Statutes A 
Cimstruetiim St 49.01—19.10 (4th 
1973).

Statu' 
IM S.. ■

PUBLIC DEFENDER AG

f e n d a n t  i s  e n t i t l e d  t o  r v p r c  

c o u n s e l  w h e n  a  d i r e c t  p e n a l t y  

e a r e c r a t i o n ,  i t  f o l l o w s  t h a t  a  

f e n s e  i s  a  s e r i o u s  m a t t e r  a m  

c r i m e "  w i t h i n  t h e  m e a n i n g  o  

D e f e n d e r  A c t .  4 9 0  B . 2 d a t 9 1 6 .

[1 3 ] A l t h o u g h  t h e  l e g i s l a l  

t i m e  o f  e n a c t m e n t  o f  t h e  a c t ,  i t  

f o r e s e e n  t h e  d e v e l o p m e n t  o f  t h t  

a r e a  a n d ,  t h e r e f o r e ,  m i g h t  n o t  

s e e n  t h i s  p r e c i s e  a p p l i c a t i o n  i 

t h e r e  i s  a l s o  n o  i n d i c a t i o n  t h a t  

t o  e x c l u d e  t h i s  c l a s s  o f  d e f c i k  

r e p r e s e n t a t i o n .  T o  s o  i n c l u d e  t i l  

v i o l e n c e  t o  t h e  r u l e s  o f
c o n s t r u c t i o n . "

A s  w e  h a v e  n o t e d  a b o v e ,  t  

i n c u t  o f  c h i l d  s u p p o r t  o r d e r s  

w i t h  t h e  p u b l i c  i n t e r e s t .  T h i s  i :  

w h i c h  t h e  l e g i s l a t u r e  c o u l d  f a s l  

a n d  m o r e  e f f e c t i v e  s y s t e m  t o  c

it. Again, budgetary limit sit iniiH 
lively preclude the agency from 
an adequate job on this type of i 
ever, until there i< an uppropriat 
prosecution of these eases, the inc. 
agency's caseload will he minima

534 P.an—601.1
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fendant is entitled to representation hy 

counsel when a direct penalty may he in­

carceration, it follows that any such of­

fense is a serious matter and a "serious 

crime" within the meaning of the Public 

Defender Act. 4'JO 1 '.2d at 916.

[13J Although the legislature, at the 

time of enactment of the act, may not have 

foreseen the development of the law in this 

area and, therefore, might not have fore­

seen this precise application of the act. 

there is also 110 indication that it intended 
to exclude this class of defendants from 

representation. To so include them does 110 
violence to the rules of statutory 

construction.11

As we have noted ahove, the enforce­

ment of child support orders is affected 

with the public interest. This is an area in 

which the legislature could fashion a new 

and mitre effective system to enforce the

II. Again, budgetary limitations nm.v effec­
tively preclude tin* agency from performing 
an ailctpiate job on this type of ease. How­
ever, until there is an appropriation for the 
prosecution of these cases, the increase in the 
agency’s caseload will ho minimal. This is 

P 2d—60>

parental obligation to furnish child sup­

port. W c  recommend that the legislature 

consider the enactment of new legislation 

in this field, In particular, we note that, 

under the present scheme, the custodial 

parents and children are often unable to 

afford private counsel and are thus unable 

to enforce child support orders. W e  hope 

that the legislature will rectify this ‘ .na­

tion as soon as possible by providing a 

means of efficiently and effectively en­

forcing a child's right to support payments. 

Until such a system is created, a child’s 

right to support will be unfairly burdened 

in that, unlike the non-custodial parent, the 

child and the custodial parent will have no 

guarantee that a publicly supported attor­

ney will vindicate their rights under the 

child support order.

Reversed in I'art and Affirmed in I’art.

ITI'/.tiKRAU), J.. not participating.

within the area of the legislature's discretion. 
Nothing we have said forecloses the indigent 
defendant in a child non-support contempt 
proceeding from seeking the aid of Alaska
I.egal Services.
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MOTHERS AGA INST D RUN K  DR IVERS  
Fairbanks Northern Lights Chapter 

P.O. Box 1167 
Fairbanks, Alaska 99707-1167 

(907) 456-3964

February 19, 198/

House Jud ic ia ry 
P.O. Sox V 
Juneau, Ak 99811

To: House Jud ic ia ry  Committee

Re: HB 52, Department of Law Fiscal Mote

The Fairbanks Northern Lights Chapter of MADD suoports H3 52, motor 

vehicle confiscation as a prevention mechanism to decrease the number of 

a lcohol-re la ted t r a f f i c  f a t a l i t i e s  and in ju r ie s  in the state of Alaska.

The State O ffice on Alcoholism and Drug Abuse (SOADA) 1985 s ta t is t ic s  

show tha t t r a f f i c  f a t a l i t i e s  are the second cause of death in the state of 

Alaska, h a lf  of those t r a f f i c  f a t a l i t i e s  were a lcoho l-re la ted . Alaska 

ranks th i r d  highest nationwide fo r  a lcoho l-re la ted t r a f f i c  f a t a l i t i e s  per 

cap ita , see attached. The National Highway T ra f f ic  Safety Administration 

(NHTSA) estimates t r a f f i c  accidents cost society - taxpayers, insurance 

rate payers and employers , $40 b i l l i o n  each year. Costs include emergency 

services, public assistance programs, insurance, and legal costs. NHTSA 

estimates the to ta l  public cost of highway deaths and in ju r ie s  trans la tes 

to 5300 fo r  every man, woman, and ch ild  in America, each and every year. 

Each employee f a t a l i t y  is estimated to cost an employer 5120,0 h. The cost 

of l i fe t im e  care fo r  a person who sustains a serious head in ju ry  in an 

accident could to ta l  between S4 m i l l io n  and $9 m i l l io n ,  according to the 

National Head In ju ry  Foundation, see attached. A l l  these costs are borne 
by society.

Conclusion: Alaska has a seriously high incidence of a lcohol-re la ted

t r a f f i c  f a t a l i t i e s  and in ju r ie s ,  and tha t we a i l  pay the price economically
;r>H a m n +  i n n  1 1 1 » ( 7 - <,ia spicoa f h a r  f h o c a  f r>5noHi a c  npasri n n t  f'Cr !jr anri

     *' "  " "  " W  " ..... .........
that, measures to prevent fu r th e r tragedies^cost e f fe c t iv e ,  we w i l l  recognize

th a t even i f  the Department of Law’ s f is c a l  note were accurate and HB52
became law, and even one ind iv idual were saved from the v ic t im iza t io n  of an
impaired d r ive r :  the state o f Alaska w i l l  have saved money!
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P.O. Box 1167 
Fairbanks, Alaska 99707-1167 

(907) 456-3964

House Judic iary Committee
Re: HB 52, Department o f  Law Fiscal Note
page 2

According to AS 23 .35 .037 Remission o f F o r fe i tu re s ,  attached, che 
sta te  sha l l  provide writ ten notice to include:
1. Descr iption-.o f  the vehic le
2. Time 3 place o f  f o r f e i c u re .
3. Legal author i ty f o r  f o r f e i t u r e .

Lega^^ot ice would need co be puoliched in a loca l  paper fou r  times 
within 30^not i fy ing the public on the above three points .

The Fairbanks Daily News-Miner charges .74c a l ine  ( 3 to 5 words per 
l in e )  f o r  the f i r s t  issue and .531 a l in e  f o r  every issue th e re a f t e r .  The 
three points l i s ted  above should f i t  into 10 l in e s .  The t o t a l  cost f o r  
the fou r  ads required f o r  each conf iscat ion would then t o t a l  528.20. Mul­
t i p l y  that by the 400 annual f o r f e i t u r e s  estimated by the Department o f  Law 
and your toca l annual cost f o r  legal not ice pub licat ion is $11,230 . rather 
chan the 325,000 . estimacad by the Department o f  Laws Fiscal Note!

No t i f ica t ion  by regis tered mail to l ien -ho iders  and co-owners would
rtf/ah* cd

a lso need to be done 30 days p r io r  to the forfei ture^. That information can 
be gotten with one phone c a l l  to the Department o f Motor Vehicles.

As stated in our o r ig ina l  Postion Paper, see attached, both the record 
search cost at DMV and the public n o t i f i c a t ion  cost f o r  newspaper ads, as 
wel l as other re la ted costs should be backchargea to the defendant.

Fish and Game statues in T i t l e  16 (160F 1Q) are streamlined to such an 
extent that f o r f e i t u r e s  handled by that department are 90" to 95" paperwork 
complete by the time the f i e l d  o f f i c e r  submits the charges to the D i s t r i c t  
Attorney. That is as i t  should be.

Rather than h i re  a fu l l - t im e  Attorney I I I ,  the Department o f  Law should 
lock at prcvi^YnG-??rnPr ‘ aTs law enforcement o f f i c i a l s  with short 3 concise 
forms the ar rest ing o f f i c e r  could complete at the same time he/sr.e is com­
p le t ing the DWI paperwork. The DA could then process the paperwork cn both 
charges simultaneously.

Yes, HB 52 'would necessitate addit iona l admin is trative support work 
hrsiir<? to  accomplish no t i f i c a t ion  to l ienho lders and co-owners, and puolic
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House Judic iary Committee
Re: HB 52, Department of 'aw Fiscal Mote
page 3

n o t i f ic a t io n .  S t i l l  i f  a f f id a v i ts  and motions were shortened and processed 
s im ultaneously  with the o r ig in a l charge the request fo r  a fu l l - t im e  A t to r ­
ney and Typist I I I  fo r  an annual estimated caseload of 400 seems susDect!

The Department of Law's Fiscal Note increases to $205,000. in 1992. 

We submit tha t the number of fo r fe i tu re s  w i l l  decrease annually once the 

population recognizes tha t a second DWI conviction jeopardies th e i r  auto­

mobile. Adm in istrative support to secure vehicles would also decline.

The Department of Law also states tha t the M un ic ipa lity  of Anchorage

reports tha t 90% to 95% of th e i r  fo r fe i tu re s  do not hold c lear t i t l e  to the

vehicle being confiscated. Caveat emptor applies to the lending in s t i tu t io n  

who would choose to  extend a l ine  of c re d it  to an ind iv idua l with a previous

DWI conviction. In our posit ion paper we suggested tha t once c red ito rs  and

insurers are made aware of th is  law they w i l l  seek to pro tect themselves 
from f in a n c ia l loss by requiring tha t applicants with DWI records purchase 

lienholders insurance at the time they purchase the veh ic le . Financial

in s t i tu t io n s  receive pay-off from the insurers, while the insurance company 

may s t i l l  hold the defendent l ia b le  fo r  the o r ig in a l note. The burden of 

proof during the fo r fe i tu re  hearing would f a l l  cn the insurer to  convince 

the judge tha t they did not have "reasonable cause" to  believe tha t the

vehicle would be used in the commission of an offense. Mot having "c lear
t i t l e "  would not then preclude the court from fo r fe i t in a  the veh ic le . Bear 

in mind the insurers protection l ies  with^ Federal Bankruptcy Cede which 

p roh ib its  protection to debtors whose claims arise from DWI charges.

I f ,  as suggested in our posit ion paper, le g is la to rs  wanted tc  pursue
the protection of j ienh o lde rs , insurers, co-owners, renta l agencies, e tc . ,  

fu r the r i t  could rqu ire  that the re instated licenses of DW I offenders be 
given a a is t in c t  coior-code. I t  would then be d i f f i c u l t  fo r  pe tit ione rs  
to argue during fo r fe i tu re  proceedings tha t they d id n ' t  know the vehicie 

mights be used in the commission of an offense. An ind iv idua l before loan­

ing a car, renting a car, e tc . ,  need only ask to see the d r iv e r 's  license
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Fairbanks Northern Lights Chapter 
P.O. Box 1167 

Fairbanks, Alaska 99707-1167 

(907) 456-3964

House Jud ic ia ry  Committee
Re: HB 52, Department of Law Fiscal Note
page 4

While we f ind  the Department of Law's Fiscal Note on HB 52 to be ques- 

tionaDly h ign; we believe tha t i f  HB 52 were passed i t  would act as a de ter­

rent to impaired d r iv in g  and would save the state o f Alaska money in the 

f in a l  analysis i f  only one person were saved frcm death or serious in ju ry  

each year as a re su lt  o f i t s  enactment.
On Dehalf c f  a l l  the Fairbanks Northern Lights Chapter o f MADD members 

we urge your committee to pass th is  b i l l  in recognition of i t s  preventative 

c a p a b i l i t ie s . Money spent now w i l l  reduce the cost to Alaskans in human 

suffering and economic dependency.

Roberta B it te rs
President, Northern Lights Chapter of MADD.

Attachments:

1985 A lcohol-re la ted T ra f f ic  F a ta l i t ie s  
National Head In ju ry  Foundation 
.MADD Position Paper on HB oz
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ALCOHOL RELATED TRAFFIC FATALITIES*

P o p u l a t i o n F a t a l l t i o 3
•

P o p u l a t  Ion Fa t n 1 i t  i e s
S t a  Ljj F a t a l i t i e s I n  M i l l i o n s Per  M i l l i o n S t a t e F a t a l i t i e s I I I  M i l l i o n Per  M i l l i o n

Alabama 214 3 . 9 55 Montana 118 . 8 168 .
A l a s k a 69 .6 173 N e b r a s k a 91 1 . 6 57
A r i z o n a 33 5 2 . 8 120 Nevada 11.2 .8 160
A r k a n s a s 326 2 . 3 161 New H a m p s h ir e 102 . 9 113
C a l i f  o r n i a 2 , 6 1 2 2 3 . 7 102 New . l e r s e y 26 6 7 . 6 33
C o l o r a d o 262 2 . 9 83 New M e x i c o 293 1 . 3 225
C o n n e c t i c u t 252 3 .1 81 Hew York 695 1 7 . 6 60
D e l a w a r e 73 . 6 122 N o r t h  C a r o l i n a 637 5 . 9 108
F l o r i d a 1 , 2 9 6 9 . 7 133 N o r t h  D a k o t a 50 . 7 71
G e o r g i a 7 00 5 . 6 130 O hi o 76 6 1 0 . 8 69
11a wa i i 77 1 . 0 77 Oklahoma 279 3 . 0 93
I d a h o 118 . 9 131 O re go n 28 5 2 . 6 110
I l l i n o i s 556 1 1 . 6 69 P e n n s y l v a n i a ' 767 1 1 . 9 66
I n d i a n a 23 2 5 . 5 62 Rhode I s l a n d 50 . 9 56
lown 236 2 . 9 81 S o u t h  C a r o l i n a 3 85 3 . 1 126

K a n s a s 152 \  2 . 6 63 S o u t h  D ak o ta 69 . 7 99
K e n t u c k y 168 3 . 6 67 T e n n e s s e e 318 6 . 6 69
L o u i s i a n a 601 6 . 2 95 T e x a s 989 1 6 . 2 70
M ai ne 5 6 1.1 51 Utah 110 1 . 5 73
M aryl and 761 6 . 2 176 . Vermont 61 . 5 87.
M a s s a c h u s e t t s 222 5 . 8 38 V i r g i n i a 6 7 9 5 . 3 90
M i c h i g a n 719 9 . 3 77 W a s h i n g t o n 3 2 6 6 . 1 80
M i n n e s o t a 261 6 . 1 66 West  V i r g i n i a 257 2 . 0 129
M i s s i s s i p p i 3 0 0 2 . 5 120 W i s c o n s i n 187 6 . 7 60
M i s s o u r i 6 8 6 6 . 9 99 Wyoming 70 . 5 160

* F a t a . l l t y  t o t a l s  w e r e  d e t e r m i n e d  by S t a t e  D e p a r t m e n t s  o f  H ig h w a y  and o r e  o f f i c i a l  n u m b e r s ,  b u t  p r o b a b l y  l e s s  t h a n  
a c . t u a l  numb ers  b e c a u s e  o f  u n d e r - r e p o r t i n g  o f  i n t o x i c a t e d  i n j u r e d  d r i v e r s .  P o p u l a t i o n  t o t a l s  a r e  f rom  S t a t i s t i c a l  
A b s t r a c t  o f  t h e  U n i t e d  S t a t e s ,  1 9 f } 2 - 1 9 0 3 ,  an d a r e ,  t h e r e f o r e ,  a n  e s t i m a t e  o f  1 9 8 5  p o p u l a t i o n .



ESTI MATBD Y E A n L Y  I NCI DENCE OF P E R S O N S  
LEF T  WITH DISADII . ITYAFTER HE AD I N J U R Y  

C O MP A R E D  TO O T HE R  I MPORTAN T NE U R O L O G I C  D I S E A S E S

S econdary 
Seizures 

H E A D  
IN JU R Y

Parkinsons

P rim a ry  
Drain T u m o r 

C erebra l 
Palsy 

Spinal C o rd  
In ju ry  

M u ltip le  
Sclerosis 

C ongen ita l 
M uscu la r

D ys trop hy  10>000 30000 „ ()(K)0 50t

MEW CASES PEnYEAR

Cerebrovascular disease Is the com m onest neuro logica l dysfunction  
accounting lo r  450,000 ensos yearly.

Compared to other neurological diseases Hie Incidence of head injuries is much grealer.

TRAUM A IS TH E LEADING  CAUSE OF DEATH IN THE U N ITED  STATES 
FOR PERSONS UNDER THE AGE OF 34, ACCO RDING  TO THE SURGEON 
GENERAL'S REPORT. HEALTH UNITED STATES, 1900.

The number ol deaths each year, resulting from trauma of the head is estimated at over 100,000. The estimated prevalence of head injuries in the U.S. is 1,000,000 - 1,800,000.
Even more staggering is the fact that 50,000 people n year who survive with a serious head injury, are left with intellectual . Impairment of such a degree as to preclude their return to n normal life. These figures clearly reflect a problem of epidemic proportions.

50,000 people a year are peimanently disabled! Most people who . sustain head injury are under Hie ago o'/ 30, nnd most are injured ns the result of tragic molor vehicle or spoils accidents. Accidents Ihnl physically disable and Intellectually Impair for n lifetime
Until (he establishment of NHIF In 1900, no single existing federal, state, or private agency concerned Itself exclusively with the unique problems faced by the head Injured and their families. Until NHIF, this "lost populat’on" was silently and shamefully closeted t way, and I: (appropriately placed in psychiatric institutions, schools for the retarded, or nursing homes.
Today, Ihe National Head Injury Foundation proudly serves as (lie only advocacy organization working to improve the qi re lily of life for those persons confronted by “The Silent Epidemic’'.

The NHIF and ils State Associations aro n membership organization composed of those families, friends, medical, and social service professionals concerned with Hie physical and emotional well-being of the head injured.
The NHIF Is a non-profit agency supported by membership duns, fund raising events, contributions and granta
Dedicated to the restoration nnd maintenance o! Ihe dignily of life for Ihe victims of this “Silent Epidemic", the National Head Injury Foundation looks to our friends in public and private business and Industry Io help us In our cause.

For information on Ihe NHIF and your Slate Association, wrile or call: National Head Injury Foundation, Inc.18A Vernon Street Framingham, Massachusetts 01701m 1 71 n 7C1.7/I7n
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Sec. 28.35.037. 2ECSSICB OP TOaFSlTBaSS. (a) Upon receiving

notice from the ccurC' oi the cine and place set for a hearing under' 

• AS 28.35.036', ch*. staci' shall provide to miry person who "ha* anT\ .-■•« 7,1'

* • (1) * a dsocripcica of the notor Vehielai, ~'r̂ "̂ T̂ t~.

(2) die Cioc and piece..of the forfeiture bearingf-' • t," 

che legal auchoricy under which the notor vehicle cay

notice of the right to intervene to protect the inter­

est in the notor vehicle.

(b>.7 At che hearings e perion who claina an ownership or security 

' interest in the notor. vehicle ruse establish by e preponderance of the

evidence Chet , 'v'.: .
V.-.- - - J.

(1>- Che petitioner has an interest in the motor vehicle
v- . .... . '*' •••';•
acquired in good falrhi.','?, *.' ••  -

(2) ' a person' ocher than the petitioner wri convicted of the
-,3*.'iH1-Ci . i  ' ■* ■ .. **'■ . < 13.1.

offense chac resulted in the forfeiture] and ■'
•r<v.-e^ ♦-.* -• ~ v *‘ v. w i i  t -v .*•* v ' •». ‘

. (3) hexore parting with the necor vehiclê' che peticixjner
i  ,.: r " ; .: - . ' I  J I O I -  ,• ;> ' ..........

did not Vaow or have reesonaole cause' to believe that it would be used

la. else eonaijiiô af̂ an̂ o f f e n s e ^ - T y r - «*«: ̂  

ir* ?er>oa <*• requirement! of (b) of chi.

3!!it
i.

cion, the court shall, order that an amount equal to che value of che 

! petitioner's interest la the motor vehicle be paid to che petitioner 

or the eoirc shell order that the no cur vehicle be releesad to he 

yaiiti-.'.tr ttgPtb»T 'Hrh tide to che notor vehicle..

(d) Forfeiture of a motor vehicle under AS 28.25.336 is without
-21- 3CS CSK3 6 (Tin)

t

•< m 1.:;

■ i * w .t*  ...........

V*

.̂* vj?r* r” ••
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M  A
MOTHERS AGAINST DRUNK DRIVERS 

Fairbanks Northern Lights Chapter 
P . O .  B o x  1 1 6 7 *

F a i r b a n k s ,  A l a s k s ;  9 9 7 0 7 - 1 1 6 7  

( 9 0 7 )  4 5 6 - 3 9 6 4

February 20, 1987 

MEMO TO: Niilo K o p o n e n

F R O M  : B a r b a r a  Gascon, Chairman Legislative A r f a i r s  Committee^

As I read over the te stimony given by this J u d i c i a r y  Committee 

regarding HS-52, requesting confiscation of v e h i c l e s  on the S EC OND 

offense, several matters j u m p e d  out at me, and I feel they n e e d  

addressed.

One was, "What w a s  che point in forfeiture, as t h i r d  time offenders 

cannot legally drive for ten years anyway?" T h e  other, was, "Who 

are w e  really h u r t i n g ?” ^  addiclonal lssue> M a s  0 0 s t .

Although, o v e r  the past 10 years, the A l a s k a  L e g i s l a t i v e  Body 

has passed some o f  the most stringent drunk d r i v i n g  laws in the nation, 

we h a v e  still n o t  gotten and h e l d  the "drunk d r i v e r ' s "  attention.

There are still too m a n y  "outs" for them i n  our'laws, and even 

taking their drivers  licenses has not stopped t h e m  from c o n t i n u i n g  to 

drive. They s i m p l y  drive w i t h  a suspended, r e v o k e d  or c a n c elled 

drivers license. To taka a license is not enough.

Since the en actment of legislation three y e a r s  ago, granting 

the courts p e r m i s s i o n  to confiscate vehicles c n  the THIRD  offense, 

the number of v e h i c l e s  seized in che State of A l a s k a  has b e e n  lass than 

five. The n u m b e r  o f  second and third time o f f e n d e r s  arrested has 

more than doubled. T akin g the license, and e v e n  the threat of serving 

jail time,- has n o t  seemed to phase our multiple offenders. Part of 

this reason, o f  course ( is h o w  these matters a r e  h a n d l e d  in che court

system. The m a j o r i t y  are still getting off w i t h  a slap of t h e  w r i s t ,
U L
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2.  _________________________

ana only the p r e s u m p t i v e  and m a n d a t o r y  sentences a re b e i n g  given by the

c o u r t s .

Do y o u  think for one m inute that if w e  did n o t  h a v e  strong game 

laws w h e r e i n  forfeit ure o f  the vehicles and firearms u s e d  in c o mmission 

of the offense wer e mandated, that we w o u l d  not h a v e  thousands of game 

violations? We do n o t  give game vi olators "outs", w h y  should drunk

drivers and their families be any different? Just h o w  many chances 

do w e  n e e d  to give t h e m  to kill or injure?

'The truth is o u r  Ameri can Society has co wake u p  to che reality 

that drunk driving i3 serious, and the law has to h a v e  teeth in it 

in order to save lives and the public has to be m a d e  more aware 

t h a C  too ma ny p e o p l e  are b e i n g  k i l l e d  and injured o n  our highways.

W e  must get and k e e p  their attention. Drunk drivers n e e d  Co learn n e v e r  

to m a k e  the same m i s t a k e  again. All o f  sociecy n e e d s  to l e a m  not 

to drink and drive, or to drive u n d e r  the influence of any drugs.

The. slapping o f  t h e  w r i s t  that goes on in our court  system, is noc 

going to bring this about. There have been two c ases in the entire 

state of individuals being charged w i t h  second d e g r e e  murder in 

connection with a l c o h o l  related traffic fatalities; yet the-..rest are 

getting off wich c r i m i n a l l y  n e g l i g e n t  homocide; m a n s l a u g h t e r  or even 

lass —  making examp l e s  o f  two individuals will do n o t h i n g  to gee or 

keep the drunk drivers- attention, n e i t h e r  will the taking of .less than 

five vehicles in three years. It must be consistent, a n d  "yes" in the

beginning, we m a y  w e l l  have to confiscate 300 - 400 vehicles each year; 

hue don't, von qiinnnce thst. T,7ill get nanni a c.o ^ton and t h i n k 9 Tt T.T<?,7l r̂ 

c ertainly get my attention.



3.

W e  must state, w e  a r e — - * inclined to agree w i t h  J i m  Vaden, in that 

the r e m i s s i o n  p o r t i o n  of chis bill should be revise d to make it as 

tough as possible (every bit as tough as the game laws) to get the 

v e h icle back. Part of the. pr o b l e m  in m a k i n g  stiffer laws, is that 

w e  h a v e - a l w a y s  g i v e n  these p eople an "out'.1.

N o t  w a n t i n g  to s e e m  calloused, but w h e n  w e  in MADD origin ally 

gave c o n s i d e r a t i o n  to h a v i n g  this bill put before you, w e  gave 

a : lot o f  thought, to who w o u l d  w e  r e ally be hurting?''

We came to che conclusion, that the families of the habitual 

offsnder, a l rea dy are hurt by this individual's alcohol and/or. drug 

abuse., why should some innocent victim's family be m a d e  to suffer 

as well. W h y  n o t  force them as a family to met and deal w i t h  their 

part.iiaailar- -nrobIem first hand?

T h e r e  are m a n y  programs w h e r e  they can reach out and get help, 

if it is identi f i e d  chat they n e e d  help, m a n y  of those are state 

s u p p orted  p r o g r a m s . . . .these same programs are not available to the 

victims. T h e r e  is even talk of cutting the v i c t i m  c o mpensation fund.

Yes, there wil l u n d o u b t e d l y  b e  some families forced to use

public transportation, b e c a u s e  that family car was seized, yes, it

will be an inconve nience - but think of the cost to the innocent
to society as a whole, 

victims family./ These people h a v e  a choice - they do not have to

d rink and drive, and no m a t t e r  h o w  hard it will be, chat family can

reach out for help. Mare often than not, che victims of drunk

drivers, have  no choice in the matter.

FEB E0 '37 il:59 LIO - FAIRBANKS



4 . .... ................

W e  should m a k e  it as difficult as possible for that v e hicle hioT fv

be returned, P l e a s e  do not cont inue to give them an "out". If it 

works no h a r dship  on the offenders, it w i l l  serve no purpose, but to 

b e  a n other u n e n f o r c a b l e  piece of legislation, abused by the discretion 

of t he courts. W e  must h a v e  a bill w i t h  "teeth" in it. W e  can no 

longer a fford to "baby" the offenders - members of their families 

can be k i l l e d  or injured just as easily as o t h e r  innocent members 

of society tran s v e r s i n g  on our highways.

A re w e  going to be h u rting their families or h e l p i n g  them? The 

real test w i l l  b e  TIME.

There is no question, that su bstantial cost w i l l  be invo lved 

in the beginning. However, I see no r eason w h y  there w o u l d  need 

to b e  a, special h e a r i n g  - w h y  couldn't this issue b e  addre ssed at 

the initial arraignment? Thereby, elim in a t i n g  that cost almost 

entirely.

I b e liev e a portion of the othe r cost w o u l d  be there anyhow, should 

these 300 - 400 repeat offenders kill or in jure themselves, 

their families, or most often some in nocent victim's family.

W h a t  is the price of taking vehicles and h a v i n g  them sold at 

public auctions that the state a l re ady holds to get rid of its excess 

equipment versus, the cost of h a v i n g  these same people come through  

the courts anywhere from two - seven or mor e times? Y o u  h a v e  pre-trial 

motions, omnibus hearings, p r e - t r i a l  hearings, plea n e g o t i a t i o n  

conferences; trial and appeals, and if convicted, che cost of 

imprisonment.

FEB 20 '37 12:00 LIO - FAIRBANKS r "z'
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" * I gathere a n e e d  for HB-52? In view of all the concerns addressed, 

all the a r g u m e n t s , the u ndeniable answer is YES! W e  must  h a v e  a bill 

m a n d a t i n g  the courts to take the v e hicle on the S ECOND OFFENSE, w e  

m u s t  h a v e  a bill w i t h  "teeth" in it. W e  must c o n tinue to do everything 

in o u r  power to continue to get and hold the d r u n k  drivers attention, 

and to stop as m u c h  of the k i lling and injuring of our citizens as 

possible.

"We m u s t  keep up the pressure for reform, and the u l t imate goal 

will b e  a chieved —  reducing drunk driving deaths and injuries down 

to a bars m i n i m u m  . -V. .



4 6 5 - 4 3 2 2

A u g u s t  20, 1906

The Honorable George P. Kiester 
Senior Judge 
Fiftieth Judicial 
District of Pennsylvania 
Butler, PA 16001

Dear Judge Kiester:

Thank you for your response to my correspondence.

I sat on a Governor's Task Force on drunk driving last year. 
If my recollection serves me correctly, all members of the 
Task Force who were with criminal justice agencies supported 
your concept.

We were woefully outvoted, and this change in legislation 
did not even get listed as sne of the lesser priorities.

We will, however, continue to support vehicle forfeiture 
legislation.

cc: Sandra J. Borbridge
Special Staff Assistant 
Office of the Governor

xc w/attachments: The Honorable Niilo Koponen
Alaska State Legislature

2 / 1 0 / 8 7  - jlm

Sincerely,



J U D G E ' S  C H A M B E R S  
F I F T I E T H  J U D I C I A L  D I S T R I C T  O F  P E N N S Y L V A N I A  

B U T L E R ,  P E N N S Y L V A N I A

GEORGE P. KIESTER
Senior JUDQC August 14, 1986

James D. Vaden 
Deputy Commissioner 
Department of Public Safety 
Pouch N
Juneau, Alaska 99811

Re: Forfeiture of a motor vehicle operated
in violation of a DUI law

Dear Mr. Vaden,

Your response of August 7 to my letter of July 21 
addressed to Governor Sheffield is acknowledged. I am 
not surprised by the "non-use" of Alaska's vehicle 
forfeiture law. An effective law must provide for the 
elemination of all interests in the vehicle unless the 
vehicle was stolen. The responsibility must be placed 
on parents, lessors, employers, lenders and all those 
with an interest in the vehicle that no-one operates it 
while intoxicated. The "Remission of forfeitures" pro- 
vi'sion renders the Alaska law impractical and ineffec­
tive. That is my opinion.

If there have been any studies/reports made of the 
Alaska law I would welcome a reference to the same.
Until proven wrong I will continue to believe that the 
forfeiture I espouse would substantially end the DUI 
offense.

I enclose copies of several "papers" I have pre­
pared on the DUI subject. Also enclosed is an editorial 
published August 10, 1986 in the Pittsburgh Press.

Pennsylvania adopted "tough" laws w -5 th mandatory 
sentences. They have aggravated serious congestion 
problems in the judicial and prison systems. There is 
no evidence that there has been any reduction in high­
way deaths and destruction that can be credited to the 
tough laws.

\

GPK/rarn
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cc: Ms. Sandra Borbridge

Enclosures:

1. MADD Luncheon - April 15, 1982

A Practical Way to Fn.d a Non-Crime Problem - June 3, 1982 

Some Objections to imprisonment and A Practical Alternative

2

3,
August 10, 1982

An Alternative To Costly And Ineffective DUI Laws 
July 27, 1983

5. Letter "To The Editor" - July 10, 1984

6. "Crack buyers lose wheels" - Pittsburgh Press, August 10, 198'



YOU COULD SAVE YOUR L IFE

BY HELPING TO
PREVENT DRUNK DRIVING

MADD LUNCHEON 
A p r i l  1 5 ,  1982

5 7 t h  Annua l  S a f e t y  C o n f e r e n c
Expo C e n t e r  

M o n r o e v i l l e ,  PA

George P. K i e s t e r
S e n i o r  Judge  

B u t l e r  Coun ty
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, A t  t h i s  5 7 t h .  A n n u a l  C o n f e r e n c e  s p o n s o r e d  b y  t h e  W e s t e r n

P e n n s y l v a n i a  S a f e t y  C o u n c i l  a n d  A m e r i c a n  S o c i e t y  o f  S a f e t y  E n g i -

!j n e e r s j  t h e  s u b j e c t  o f  t h e  p a n e l  d i s c u s s i o n  i s  " T h e  E f f e c t  o f  t h e

j D r u n k e n  D r i v e r  o n  S o c i e t y . "  ~ T  h a v e  b e e n  a s s i g n e d  t o  a d d r e s s  t h e
, . . .

; l e g a l  p o i n t  o f  v i e w .  • - —  •• • -
M

T h e  e f f e c t  o f  t h e  d r u n k e n  d r i v e r  o n  s o c i e t y  i s  d e v a s ­

t a t i n g .  S i n c e  t h e  y e a r  1 9 0 0  a  t o t a l  o f  4 2 6 , 1 0 5  A m e r i c a n s  h a v e  d i e d  

i n  b a t t l e .  D u r i n g  t h e  p a s t  2 0  y e a r s  a l o n e  a p p r o x i m a t e l y  o n e  m i l l i o n  

A m e r i c a n s  h a v e  b e e n  k i l l e d  o n  p u b l i c  h i g h w a y s .  A t  l e a s t  1 / 2  o f  

'! t h o s e  d e a t h s  i n v o l v e d  a  d r i n k i n g  d r i v e r .  We a r e  k i l l i n g  A m e r i c a n s
i;

j; o n  t h e  h i g h w a y s  a t  t h e  r a t e  o f  8 #  t i m e s  f a s t e r  t h a n  o u r  e n e m i e s  
• »

i; k i l l e d  A m e r i c a n s  i n  t w o  W o r l d  W a r s  p l u s  t h e  K o r e a n  a n d  V i e t  Warn
l!t!

c o n f l i c t s .  P e o p l e  h a t e  w a r  a n d  s u p p o r t  e f f o r t s  t o  a v o i d  w a r .  On 

t h e  o t h e r  h a n d  A m e r i c a n s  d e p e n d  on t h e  m o t o r  v e h i c l e  t o  t r a n s p o r t  

jj g o o d s  a n d  p e o p l e .  T h e y  l o v e  t h e  a u t o m o b i l e  a n d  t h e  h i g h w a y s .

ii
T h e r e  i s  n o  e f f e c t i v e ,  o r g a n i z e d  c a m p a i g n  t o  e n d  d e a t h  a n d  d e ­

ll
jj s t r u c t i o n  o n  t h e  h i g h w a y s .  One o f  t h e  r e a s o n s  i s  t h a t  no a c c e o t a b l e

I
jj s o l u t i o n  t o  t h e  d r i v i n g  u n d e r  t h e  i n f l u e n c e  ( D U I )  p r o b l e m  h a s  b e e n  

ii p r o p o s e d .
jj

D U I  i s  a  m i s d e m e a n o r  o f  t h e  t h i r d  d e g r e e  u n d e r  t h e  P a
-I1ji V e h i c l e  C ode ,  e f f e c t i v e  J u l y  1 ,  1 9 7 7 -  T h e r e  i s  a m a n d a t o r y ,  a u t o -



'• m a t i c  12 month l i c e n s e  s u s p e n s i o n .  The maximum s e n t e n c e  i s  im -
• p r i s o nm en t  f o r  n o t  more t h a n  one y e a r  and a f i n e  o f  $ 2 5 0 0 . 0 0 .  The
•i l i c e n s e  s u s p e n s i o n  i s  a s e v e r e  p e n a l t y  f o r  m o s t .  I f  i t  was n o t  f o r  

t h e  ARD p r o g r am ,  an o v e r l o a d e d  j u d i c i a l  s y s tem  wou ld  e x p e r i e n c e  a 
s u b s t a n t i a l  i n c r e a s e  i n  DUI t r i a l s .

A r e p e a t  o f f e n d e r  may r e c e i v e  up t o  a maximum f i n e  and 
p r i s o n  s e n t e n c e  by some j u d g e s .  The a l c o h o l i c  may be s e n t  t o  a 
r e h a b i l i t a t i o n  c e n t e r .  T h e re  i s  no e v i d e n c e  t h a t  t h e  a p p l i c a t i o n

il •' x i ■>r-n . io f  t h e  most s e v e r e  p e n a l t y  a s  a m a t t e r  o f  p o l i c y  by a c o u r t  has
!»• I *•! been a d e t e r r e n t  t o  o t h e r s .

I n  r e c e n t  y e a r s  t h e  p r a c t i c e  has  been t o  p r o c e s s  th e  
f i r s t  o f f e n d e r  t h r o u g h  t h e  ARD p r o g r am .  The d e f e n d a n t  i s  p l a c e d  
on p r o b a t i o n  and o r d e r e d  t o  a t t e n d  a  d ru g  and a l c o h o l  s c h o o l .  I n  
l a r g e  measu re  t h e  c o s t  o f  t h e  p rog ram  i s  b o r n e  by t h e  o f f e n d e r .

t

T h i s  p rog ram  was i n i t i a t e d  t o  r e l i e v e  c o n g e s t i o n  i n  t h e  c o u r t s  bu t
i
ji

q u i c k l y  became a r e h a b i l i t a t i v e  d e v i c e .
I

;• C o n s i d e r i n g  t h e  huge vo lume o f  DUI o f f e n d e r s  t h a t  a r e
I:

I! p r o c e s s e d  t h r o u g h  t h e  sy s tem  i t  i s  my gue s s  t h a t  a r e l a t i v e l y
ii;! s m a l l  p e r c e n t a g e  become r e p e a t e r s .  I n  my o p i n i o n  t h e  d r u g  and
• i

a l c o h o l  s c h o o l s ,  t h e  r e h a b i l i t a t i o n  p r o g ram s  and t h e  p r o b a t i o n  
s e r v i c e s  do an e x c e l l e n t  j o b  i n  e d u c a t i n g  and t r e a t i n g  t h e  i n d i -

ii■| v i d u a l  o f f e n d e r .  I  b e l i e v e  t h a t  t h e  p r o g ram s  have  a h i g h  r a t e  o f
i

; s u c c e s s  on an i n d i v i d u a l  b a s i s .  On t h e  o t h e r  h a n d ,  I  d oub t  t h a t
I*

t h e  many p r o g r am s ,  t h e  p e n a l t i e s  mandated  by s t a t u t e ,  t h e  s e n t e n c e s  
imposed by j u d g e s  have been m a r k e d l y  s u c c e s s f u l  i n  k e e p in g  a s i g -



r

n i f i c a n t  number o f  p e r s o n s  f r o m  d r i n k i n g  w h i l e  d r i v i n g .  One 
• r e a s o n  i s  t h a t  c o m p a r a t i v e l y  few DUI o f f e n d e r s  a r e  e v e r  a p p r e h e n d ed .

I f  I  w e f a : c o n f i d e n t  t h a t  a m anda to ry  j a i l  s e n t e n c e  a n d / o r
*»II f i n e  wou ld  s u b s t a n t i a l l y  r e d u c e  d ru n k  d r i v i n g ,  I  wou ld  s u p p o r t  

such l e g i s l a t i o n .
I t  i s  my o p i n i o n  t h a t  t h e  p r i n c i p a l  r e s u l t  o f  such l e g i s -  

l a t i o n  wou ld  be t h e  b u i l d i n g  and m a i n t a i n i n g  o f  p r i s o n  c e l l s  f o r  
' t h e  90%, more o r  l e s s ,  o f  f i r s t  o f f e n d e r s .  These a r e  p e r s o n s  who 
i! w ou ld  n e v e r  r e p e a t  t h e  o f f e n s e  u n d e r  t h e  e x i s t i n g  l aw .

I  am n o t  c o n v i n c e d  t h a t  a mandated  s e n t e n c e  o f  f i n e  and 
im p r i s o nm en t  w i l l  d e t e r  t h o s e  who s h o u l d  be d e t e r r e d .  T h i s  i n ­
c l u d e s  one s  who d r i v e  r e g a r d l e s s  o f  l i c e n s e  s u s p e n s i o n ,  t h e  j u v e n i l e  
and th e  many who a r e  n o t  a r r e s t e d  and who c o n t i n u e  t o  b e l i e v e  t h a t  
t h e i r  a b i l i t y  t o  d r i v e  i s  u n a f f e c t e d  by d ru g s  and a l c o h o l .

;i T h e re  may be t h r e e  e f f e c t i v e  ways t o  p r e v e n t  d run k
j d r i v i n g :

( 1 )  P r o h i b i t i o n
( 2 )  Road b l o c k s  w i t h  d ru g  & a l c o h o l  t e s t s .
( 3 )  V e h i c l e  c o n f i s c a t i o n .

i! . The f i r s t  i s ' i m p r a c t i c a l . The se cond  i s  c o s t  p r o h i b i -
(l

t i v e  and o f  q u e s t i o n a b l e  l e g a l i t y .  V e h i c l e  c o n f i s c a t i o n  m igh t  wo rk  
and s h o u ld  n o t  add t o  t h e  t a x  b u rd e n .

The c o n f i s c a t i o n  o f  t h e  v e h i c l e  wou ld  end t h e  p r o b l em
a u t h o r i t i e s  have  w i t h  t h o s e  who d r i v e  w/o a l i c e n s e .  They wou ld
h ave  no v e h i c l e  t o  d r i v e ,  and no s e n s i b l e  p e r s o n  wou ld  l o a n  h i s  
v e h i c l e  t o  t h e  v i o l a t o r .  A c o n f i s c a t i o n  law  wou ld  g round  most o f  
t h e s e  v i o l a t o r s  who a r e  a c o n t i n u i n g  p r o b lem  t o  p o l i c e  and c o u r t s .



By c o n f i s c a t i n g  t h e  v e h i c l e  e v e r y  v i o l a t o r ,  r i c h  o r  
p o o r ,  emp loyed o r  u n em p lo y ed ,  j u v e n i l e  o r  a d u l t ,  wou ld  be t r e a t e d  
a l i k e .  I n  a d d i t i o n ,  t h e  owner o f  t h e  v e h i c l e ,  t h e  s e c u r i t y  i n t e r e s t  
and th e  i n s u r e r  w ou ld  f o r f e i t  t h e  v e h i c l e  and any i n t e r e s t  t h e r e i n  
t o  t h e  s t a t e  upon c o n v i c t i o n  o f  t h e  d r i v e r  f o r  DU I .

The law  wou ld  be based  on th e  f a c t  t h a t  an a u t o m o b i l e  
l i k e  a gun becomes a d a n g e r o u s  weapon and s h o u ld  be c o n t r a b a n d  
when used i n  v i o l a t i o n  c f  t h e  c r i m i n a l  lav/s o f  t h e  s t a t e .  U n l e s s  
i t  has been s t o l e n ,  t h e  v e h i c l e  w ou ld  be c o n f i s c a t e d  by t h e  s t a t e  
when o p e r a t e d  by a d ru n k en  d r i v e r .  The owne r ,  w h e th e r  e m p l o y e r ,  
l e s s o r ,  a f a m i l y  member o r  f r i e n d  as  w e l l  as  th e  s e c u r i t y  i n t e r e s t  
and i n s u r e r  w ou ld  assume t h e  r i s k  t h a t  t h e  v e h i c l e  m igh t  be used  
i n  an u n l a w f u l  m anne r .  The f a c t  t h a t  a m o t o r  v e h i c l e  i s  much more 
d an g e ro u s  t o  human l i f e  and p r o p e r t y  t h a n  a gun s h o u ld  make c o n ­
f i s c a t i o n  f o r  u n l a w f u l  use  an a c c e p t a b l e  p r i n c i p l e  o f  l a w .

I t  i s  t h e  i n v o l v e n e n t  o f  one o j. s e v e r a l  f i n a n c i a l  o r  
p r o p e r t y  i n t e r e s t s  i n  t h e  v e h i c l e  t h a t  c o u ld  s u p p l y  t h e  p r e s s u r e  
t o  make c o n f i s c a t i o n  a s u c c e s s f u l  d e t e r r e n t  t o  DU I .  B o th  t h e  
d r i v e r  and t h e  owner w ou ld  be c o n s t a n t l y  rem inded  o f  t h e  p e n a l t y .

The p u b l i c i t y  a t t e n d a n t  t o  r e g u l a r  p u b l i c  s a l e s  o f  
c o n f i s c a t e d  v e h i c l e j can o n l y  be a c o n s t a n t  w a rn in g  t o  e v e r y o n e  o f  
t h e  r i s k  o f  d r i v i n g  w h i l e  u n d e r  t h e  i n f l u e n c e .

I  recommend t h a t  t h e  o n l y  change i n  DUI l e g i s l a t i o n  be 
one m anda t in g  t h e  c o n f i s c a t i o n  o f  t h e  v e h i c l e  i n  a l l  c o n v i c t i o n s  
f o r  DUI combined w i t h  t h e  e l i m i n a t i o n  o f  t h e  p e n a l t y  o f  l i c e n s e



s u s p e n s i o n  f o r  t h e  d r i v e r  o f  t h e  v e h i c l e  t h a t  i s  c o n f i s c a t e d .
L i c e n s e  s u s p e n s i o n  i s  a h a r s h  p e n a l t y  f o r  t h o s e  wno g e n e r a l l y  obey  
t h e  l aw .  I f  t h e  l e g a l i t y  o f  c o n f i s c a t i o n  i n c l u d i n g  t h e  d i v e s t i t u r e

i) •o f  a l l  i n t e r e s t s  i n  t h e  v e h i c l e  i s  u p h e l d ,  t h e n  l i c e n s e  s u s p e n s i o n  
becomes an u n n e c e s s a r y  p e n a l t y .  I  b e l i e v e  t h a t  o u r  o b j e c t i v e  
must be d e t e r r e n c e  and p r e v e n t i o n  -  -  -  n o t  pun i shm en t .

A key  t o  t h e  s u c c e s s  o f  v e h i c l e  c o n f i s c a t i o n  a s  a d e t e r r e n t  
'! p r o b a b l y  r e q u i r e s  t h a t  a p e r s o n  c h a r g e d  w i t h  DUI become i n e l i g i b l e
!ijj f o r  ARD u n l e s s  t h e  v e h i c l e  i s  f i r s t  c o n f i s c a t e d .  T h i s  c o n d i t i o n
if c o u l d  be made by s t a t u t e  o r  r u l e .

I f  mandated  im p r i s o nm en t  were  t h e  d e t e r r e n t  o f  c h o i c e ,
ARD f o r  t h e  DUI o f f e n d e r  wou ld  h ave  t o  be abandoned .  O t h e rw i s e ,  
t h e  t h r e a t  o f  im p r i s o nm en t  w ou ld  have  m in im a l  impac t  on t h e  s t a -  
t i s t i c s .

i

;j R e s p o n s i b l e  c i t i z e n s  must r e c o g n i z e  t h a t  i f  t h e r e  i s
; f a i l u r e  t o  s i g n i f i c a n t l y  r e d u c e  h ighway d e a th  and d e s t r u c t i o n  
t h r o u g h  m ea su re s  such as  h e r e i n  p r o p o s e d ,  e v e n t u a l l y  much more

{•iil! s t r i n g e n t  and l e s s  a c c e p t a b l e  l aw s  a f f e c t i n g  a l l  d r i v e r s  must be
jir e n a c t e d .
*
ii I n d u s t r y ,  b u s i n e s s ,  u n i o n s ,  s a f e t y  and p u b l i c  s e r v i c e
:1

: o r g a n i z a t i o n s  s h o u ld  be e n c ou r a g e d  t o  s u p p o r t  c o n s t r u c t i v e  and
ii

j e f f e c t i v e  DUI p r o p o s a l s .  The l i q u o r  i n d u s t r y  s h o u ld  be t h e  l e a d e r
!|

•j i n  t h e  common cause  t o  s a v e  l i v e s  and p r o p e r t y .  The i n t o x i c a n t s  
' • i t  s e l l s  c r e a t e s  most o f  t h e  p r o b l e m  f o r  s o c i e t y .
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T h e  m o t o r  v e h i c l e  i s  a d a n g e r o u s  m a c h i n e .  It i s  k i l l in g  

A m e r i c a n s  on the  h ig h w a y s  at  a r a te  of e igh t  t i m e s  f a s t e r  than  

e n e m i e s  k i l l e d  A m e r i c a n s  in two W or ld  W a r s  p lu s  th e  K o r e a n  and  

V ie t  N a m  c o n f l i c t s .  Th e  m o t o r  v e h i c l e  i s  th e  h i g h e s t  c a u s e  of  death  

a m o n g  t e e n a g e r s .  T h e y  a r e  r e s p o n s i b l e  fo r  a p p r o x i m a t e l y  25% of  

the a l c o h o l  r e l a t e d  d ea th s  on the  h i g h w a y s .  A c i v i l i z e d  s o c i e t y  can  

and sh ou ld  t a k e  th e  a c t io n  n e c e s s a r y  to  s t o p  t h i s  s e n s e l e s s  d e s t r u c t i o n  

of l i f e  and p r o p e r t y .

W h e n  o p e r a t e d  by a n e g l ig e n t ,  c a r e l e s s ,  r e c k l e s s ,  in c o m p e te n t  

or in t o x i c a t e d  d r i v e r  th e  m o t o r i z e d  v e h i c l e  b e c o m e s  a l e th a l  w e a p o n .

The e l i m i n a t i o n  of the  in to x ic a te d  d r i v e r  f r o m  the  h ig h w a y s  cou ld  

r e d u c e  th e  t o l l  of death  and d e s t r u c t i o n  by 50%. A n  in t o x ic a t e d  d r i v e r  

i s  e a s i l y  id e n t i f i e d  but on ly  one out of 2, 000 s u c h  o f f e n d e r s  a r e  

a r r e s t e d  and p r o s e c u t e d .  U nd oub ted ly  t h i s  i s  th e  r e a s o n  that  p e n a l t i e s  

of i m p r i s o n m e n t ,  f in e  and l i c e n s e  s u s p e n s i o n  h a v e  had l i t t l e  or no 

im p a c t  a s  a d e t e r r e n t .  It i s  q u e s t i o n a b l e  that  m a n d a t in g  m o r e  s e v e r e  

p e n a l t i e s  of  th e  s a m e  kind w i l l  h a v e  g r e a t e r  i m p a c t  on th e  99.  9% of  

in t o x ic a t e d  d r i v e r s  that w i l l  not be a p p r e h e n d e d .  H a r s h  p u n i s h m e n t  

for  d r iv i n g  u n d e r  th e  in f lu e n c e  cannot  be j u s t i f i e d  u n l e s s  it s u c c e e d s  

in d e t e r r i n g  o t h e r s  f r o m  c o m m i t t i n g  the s a m e  o f f e n s e ,  W h a t e v e r  

new d e t e r r e n t  i s  e n a c t e d  into  law it w i l l  r e q u i r e  o n ly  a f e w  m o n th s  to  

a y e a r  to  m e a s u r e  i t s  e f f e c t i v e n e s s .  The s t a t i s t i c s  w i l l  p r o v e  or 

d i s p r o v e  th e  v a l u e  of  a p a r t i c u l a r  p u n i s h m e n t  a s  a d e t e r r e n t .

1.

— ^ — i— — — — —



One r e s u l t  of m o r e  s e v e r e  p e n a l t i e s  f o r  d r iv in g  u n der  the  

i n f lu e n c e  th an  a r e  n o w ' i m p o s e d  i s  l i k e l y  to be an i n c r e a s e  in ju r y  

t r i a l s  and p o s s i b l y  m o r e  not g u i l t y  v e r d i c t s .  In d r iv i n g  u n d e r  the  

in f lu e n c e  c a s e s  th e  a t t i tu d e  of  m a n y  j u r o r s  i s  of ten  that  " T h e r e  

but fo r  the g r a c e  of God m i g h t  be m e .  "

A n o t h e r  r e s u l t  of  s t i f f e r  m a n d a te d  p e n a l t i e s  s u c h  a s  i m p r i s o n -  

^p^eijt qould .b e ^ fe y /e r ^ a p r e s t s . .. tFevver  a r p e s t s  a s / w e l l  as, not g u i l t y  

v e r d i c t s  i f  t h i s  o c c u r r e d  w o u ld  be c o u n t e r - p r o d u c t i v e .

F o r  th e  p e r s o n  w h o  i s  r e q u i r e d  to  d r i v e  a v e h i c l e  in h i s  

e m p l o y m e n t  th e  s u s p e n s i o n  o f  o p e r a t in g  p r i v i l e g e s  i s  a v e r y  s e v e r e  

p e n a l ty .  P r o b a b l y  the  G e n e r a l  A s s e m b l y  r e d u c e d  th e  p e r i o d  of  

s u s p e n s i o n  f r o m  one y e a r  to  s i x  m o n t h s  b e c a u s e  of  the e c o n o m i c  

im p a c t  on the  o f f e n d e r .  T h e r e  w a s  a l s o  th e  l a c k  of  s o l id  e v i d e n c e  

that e i th e r  a t w e l v e  m o n t h  or  a s i x  m o n t h  p e r i o d  of  l i c e n s e  s u s p e n s i o n  

d e t e r r e d  p e o p le  f r o m  d r in k in g  and d r iv i n g ,

A r e a l i s t i c  p r o g r a m  to  p e r s u a d e  p e r s o n s  indulg ing  in d r u g s  

or a l c o h o l  not t o  d r i v e  s h o u ld  be fa i r ,  c e r t a i n  and v e r y  d i f f e r e n t  

a s  to  p u n i s h m e n t  f r o m  e x i s t i n g  la w s  a s  w e l l  a s  th e  c u r r e n t  p r o p o s a l s  

for  c h a n g e .

D r in k in g  i s  not a c r i m e .  M a n y  do not c o n s i d e r  the  i l l e g a l  u s e  

of d ru g s  a s  a c r i m e .  T h e  a p p r o a c h  to  the  p r o b l e m  of d r iv i n g  u n de r  

the i n f lu e n c e  should  r e c o g n i z e  t h e s e  f a c t s .



I s u b m i t  that  the  c h a n g e s  in the law that  I p r o p o s e  m e e t  the  

s ta t e d  c r i t e r i a .  F o r  r e a s o n s  I w i l l  e x p la i n  the  r e s u l t  of the  p r o p o s e d  

c h a n g e s  in th e  law should  be a s u b s t a n t i a l  r e d u c t io n  in h igh w ay  f a t a l i t i e s ,  

i n j u r i e s  and p r o p e r t y  d a m a g e s .  The t e s t  w ou ld  t e  in the  s t a t i s t i c s  that  

f o l l o w e d  th e  e n a c t m e n t  in to  law  of the  p r o p o s e d  c h a n g e s .

r  ■ "  Ĉ O N FISC A TIO N  OF THE V E H I C L E

It m u s t  be r e c o g n i z e d  by th e  publ ic  and t h e i r  r e p r e s e n t a t i v e s  that  

a m o t o r  v e h i c l e  w h e n  o p e r a t e d  by an i n t o x i c a t e d  d r i v e r  i s  t r a n s f o r m e d  

f r o m  a d a n g e r o u s  m a c h i n e  in to  a l e th a l  w e a p o n .  ( S t a t i s t i c s  should  be 

s u f f i c i e n t  t o  p r o v e  t h i s  b a s i c  p r o p o s i t i o n ) .  T h e  m a c h i n e  should  be  

c o n f i s c a t e d  by law  l ik e  a n y  o ther  w e a p o n  that  i s  u s e d  to  v io l a t e  th e  law.  

T h i s  w o u ld  be fa ir ,  u n i fo r m  and the  m o s t  r e a s o n a b l e  of a l l  p e n a l t i e s  

f o r  d r iv in g  u n d e r  the in f lu e n c e  b e c a u s e  e v e r y  o f f e n d e r  w ould  r e c e i v e  

th e  i d e n t i c a l  m i n i m u m  p u n i s h m e n t .

D e c l a r i n g  th e  v e h i c l e  con trab and  w o u ld  be a new  and r a d i c a l  

ch a n g e  f r o m  p u n i s h m e n t  that  has  b een  i m p o s e d  in  th e  p a s t .  It i s  v e r y  

d i f f e r e n t  f r o m  the  ty p e  of  p e n a l i s e s  that  a r e  b e in g  p r o p o s e d  in 

P e n n s y l v a n i a  and o th er  s t a t e s .

I b e l i e v e  that  it i3 r e a s o n a b l e  to  a s s u m e  that v e r y  f ew  of th e  

9 9 .9 %  of t h e  o f f e n d e r s  w ho  tak e  a c h a n c e  and d r i v e  w h i l e  in to x ic a ted  

w o u ld  c o n t in u e  t o  do s o  and r i s k  the l o s s  of a p r i z e d  p o s s e s s i o n .

H o w e v e r ,  I w o u ld  not r e l y  on th e  v a l i d i t y  of th i s  a s s u m p t i o n .

3 .



OTHER P R O P O S E D  REVISIONS OF T H E  LAW 

M andated  c o n f i s c a t i o n  of  th e  v e h i c l e  to  be f u l l y  e f f e c t i v e  a s  

a d e t e r r e n t  m u s t  be jo in e d  w i t h  a n u m b e r  of  o ther  im p o r t a n t  c h a n g e s  

in e x i s t i n g  law .  I w i l l  m e n t io n  s e v e r a l  of  t h e m :

FIR ST :  A p e r s o n  a r r e s t e d  fo r  the f i r s t  t i m e  on a

c h a r g e  of d r u g g e d  or  d runk  d r iv in g  should  be d e c l a r e d  by l e g i s l a t i v e  

en a c tm en t  i n e l i g i b l e  f o r  A7R". D.C iint iFth e  v e h i c l e  ha s b e e n  f o r f e i t e d .  

The a d v a n t a g e s  to  th e  de fen d an t  w h o  a c c e p t s  t h i s  p u n i s h m e n t  w i th o u t  

t r i a l  a r e  (a) a n  a v o i d a n c e  of t r i a l  e x p e n s e ,  (b) th e  d e fen d an t  w o u ld  

not r i s k  the  l o s s  of o p e r a t in g  p r i v i l e g e s  i f  found g u i l t y  and th e  

im p o s i t i o n  of o th er  p e n a l t i e s  s u c h  a s  m a n d a t o r y  i m p r i s o n m e n t  sh ou ld  

the  law s o  p r o v id e .

SE C O N D : A . R . D .  fo r  a d r iv i n g  u n d e r  th e  i n f l u e n c e  a r r e s t

would  be a v a i l a b l e  o n c e  t o  a de fen dan t .  A r e p e a t  o f f e n d e r  w ou ld  be  

in e l ig ib l e  for  A . R .  D.

THIRD: The. p r a c t i c e  in s o m e  d i s t r i c t s  of  r e d u c i n g

d r iv ing  under  the  n f lu e n c e  c h a r g e s  t o  publ ic  d r u n k e n n e s s  w o u ld  be  

prohib ited  w ith out  p r i o r  w r i t t e n  a p p r o v a l  of  the D i s t r i c t  A t t o r n e y .

The D i s t r i c t  A t t o r n e y  w o u l d  be r e q u i r e d  to  s t a t e  on the  r e c o r d  the  l e g a l  

or fa c tu a l  r e a s o n  fo r  a r e d u c e d  c h a r g e .

F O U R T H : C o n f i s c a t i o n  of the  v e h i c l e  w o u ld  be m a n d a t o r y  and

exc luded  f r o m  the  p lea  b a r g a in in g  p r o c e s s .



F I F T H :  D r i v i n g  u n der  the  in f lu e n c e  w ould  be r e d u c e d

f r o m  a c r i m i n a l  to  a s u m m a r y  o f f e n s e .  Other  than d e c l a r i n g  the  

v e h i c l e  contraband ,  the  c u r r e n t  p'enaltie’s cou ld  r e m a i n  un ch anged  

or e v e n  m a d e  m o r e  s e v e r e .

SIXTH: T h e  j u v e n i l e  o f f e n d e r  w ould  be s u b je c te d  to

t h e ' s a m e  p u n i s h m e n t  a s  t h e  adult ,  i m p r i s o n m e n t  on ly  e x c e p te d ,

i .  : ; .r . S E V E N T H :  S o p h i s t i c a t e d - o n  th e  sp o t  drug  and a l c o h o l  

t e s t i n g  d e v i c e s  s h o u ld  be l e g a l i z e d  and m a d e  a v a i l a b l e  to  s t a t e  and  

l o c a l  p o l i c e  a u t h o r i t i e s  w i t h  a p p r o p r i a t e  p e n a l t i e s  m a n d a te d  for  

r e f u s a l  by the  a c c u s e d  t o  t a k e  th e  t e s t .

T r a i n i n g  p r o g r a m s  should  be o f f e r e d  to  a id  

o f f i c e r s  in id e n t i fy in g  and d e s c r i b i n g  the  d r u g g e d  and drunken  

co n d i t io n s  of  t h o s e  w h o  r e f u s e  th e  b r e a t h o l i z e r ,  b lood or o th er  t e s t .

REASONS T H A T  V E H I C L E  C O N FISC A TIO N  AND  
OTHER C H A N G E S  W I L L  S U B S T A N T I A L L Y  E N D  
IN T O X I C A T E D  DRIVING

The s u c c e s s  of  th e  c o n f i s c a t i o n  p lan  c o m b in e d  w ith  o th er  c h a n g e s

w o u ld  be a t t r ib u ta b le  to  a n u m b e r  of  f a c t o r s :

(a) J u v e n i l e s  w h o  a r e  r e s p o n s i b l e  for  a l a r g e  p e r c e n t a g e  of

t r a f f i c  d eath s  a t t r ib u ta b le  t o  a l c o h o l  a r e  in c lu d e d .  T h e ir  p u n i s h m e n t

w ou ld  be c o m p a r a b l e  to  that  of  a d u l t s .  It i s  th e  on ly  p r o p o s a l  to

a t t a c k  the  s e r i o u s  p r o b l e m  of  p u n i s h i n g  th e  j u v e n i l e  o f fe n d e r .  The

p a r e n t s  and the  j u v e n i l e  c o u ld  be e x p e c t e d  to a v o id  r i s k in g  a l o s s  of

the vehicle.
5.



(b) P o l i c e  w ou ld  be v ig i la n t  in a s t r i c t  e n f o r c e m e n t  of  th e  la w .

In i t ia l ly  the  p r o g r a m  should  g e n e r a t e  c o n s i d e r a b l e  r e v e n u e  for  

m u n i c i p a l i t i e s .  T h e  ne t  p r o c e e d s  of v e h i c l e  s a l e s  w ou ld  be paid to  

the m u n i c i p a l i t y  of  the  p l a c e  of the  o f f e n s e .  -An i l l u s t r a t i o n  of  what  

could  h appen  i s  B u t l e r  County .  In 1981 t h e r e  w e r e  612 a r r e s t s  for  

d r iv ing  u n de r  th e  i n f l u e n c e .  A s s u m i n g  an  a v e r a g e  v e h i c l e  v a l u e  of 

$2,  000 and th a t  t h e r e . w e r e  500 s u c c e s s f u l  p r o s e c u t i o n s ,  th e  g r o s s  

re v e n u e  w o u ld  t o t a l  $1 ,  000,  000.  F e w  p o l i c e  w ould  j e o p a r d i z e  t h e i r  

jobs  on b e h a l f  of  a f r i e n d ,  out of s y m p a t h y  fo r  an o f f e n d e r  or for  any  

other  r e a s o n .

N O T E :  Upon s e i z u r e  a s  c o n tra b a n d  the  v e h i c l e  w o u ld  be

s t o r e d  u n l e s s  c a s h  or an  a p p r o v e d  s e c u r i t y  bond c o v e r i n g  th e  v a lu e  

of the v e h i c l e  w a s  p o s t e d  w i th  the  d i s t r i c t  m a g i s t r a t e .  T h e  bond 

w ould  be f o r f e i t e d  i f  th e  defendant  w a s  c o n v i c t e d .  If the  v e h i c l e  had  

been  d a m a g e d  in an  a c c i d e n t  c o n n e c t e d  w i th  the  o f f e n s e ,  th e  a c c u s e d  

w ould  a s s i g n  o r  be r e q u i r e d  to  a r r a n g e  fo r  the a s s i g n m e n t  of th e  

p r o c e e d s  of t h e  i n s u r a n c e  p o l i c y .  O t h e r w i s e ,  upon convic tion ,  th e  

o p e r a to r  w o u ld  b e c o m e  l i a b l e  to  the  m u n i c i p a l i t y  fo r  the  v a l u e  of  the  

v e h i c l e  b a s e d  on i t s  co n d i t io n  p r i o r  t o  th e  o c c u r r e n c e  of th e  d a m a g e .



(c) A l e g a l  duty w ould  be p l a c e d  on a l l  t h o s e  h av in g  an  

in v e s t m e n t  in the  v e h i c l e  to  i n s u r e  that  it i s  not u sed  to  b r e a k  the  

law. ~ T h i s  w o u ld  in c lu d e  th e  o w n e r  w h e t h e r  a p a ren t ,  f r i e n d  or 

e m p l o y e r ,  T h e  s e c u r i t y  i n t e r e s t  c o u ld  be e x p e c t e d  t o  in v e s t i g a t e  

the b o r r o w e r  and f a m i l y  u s e r s  a s  to  drinking h a b i t s .  P l e d g e s  

would be ob ta in ed  that  th e  o w n e r - b o r r o w e r  w o u ld  n e i th e r  d r i v e  th e  

e n c u m b e r e d  v e h i c l e  w h i l e  d r in k in g  nor' p e r m i t ' a n y  o ther  p e r s o n ' t o  

do the  s a m e .

(d) B u s i n e s s  and i n d u s t r y  in c lud ing  d i s t i l l e r s ,  b a n k e rs  and  

i n s u r e r s  w ou ld  be e n c o u r a g e d  t o  e m b a r k  oti a p e r m a n e n t  c a m p a i g n  

to  k e e p  m o t o r i s t s  off the h i g h w a y  w h e n  d r ink ing ,

(e) T h e  S h e r i f f  of  e a c h  c o u n t y  w ould  co n d u ct  at l e a s t  m o n th ly  

s a l e s  of c o n f i s c a t e d  v e h i c l e s .  T h e  s a l e s  w ould  be a d v e r t i s e d .  The  

law w ould  r e q u i r e  the  a d v e r t i s e m e n t  to  c o n ta in

(1) an  id e n t i f i c a t io n  of th e  ow ner

(2) a d e s c r i p t i o n  of th e  v e h i c l e

(3) t h e  co n d i t io n  of  th e  v e h i c l e  and th e  r a n g e  of blue  
book  v a l u e s

(4) an e v a lu a t io n  by a q u a l i f i e d  a p p r a i s e r

N O T E :  S h e r i f f  s a l e s  c o m b i n e d  with the p u b l ic i ty  a t tendant  upon  

the s e i z u r e  of e a c h  v e h i c l e  w ou ld  be a c o n s ta n t  r e m i n d e r  of  th e  c o s t  

of d r iv in g  u n de r  the i n f lu e n c e .  F u r t h e r m o r e ,  it cou ld  be e x p e c t e d  th at  

the m e d ia  w o u ld  r e p o r t  e a c h  d r i v i n g  un der  the i n f lu e n c e  c a s e  b e f o r e  a 

d i s t r i c t  m a g i s t r a t e  a s  w e l l  a s  t h e  d i s p o s i t i o n  b e f o r e  a judge on any  

a p p ea l .  * 7.



O T H E R  I N C I D E N T A L  B E N E F I T S  TO  
S O C I E T Y ,  T A X P A Y E R S  & MOTORISTS

An e f f e c t i v e  d r iv i n g  under  the in f lu e n c e  d e t e r r e n t  cou ld  r e s u l t  

in a reduct ion  in c r i m e .  A s u b s t a n t ia l  v o l u m e  of c r i m e  i s  c o m m i t t e d  

by p e r s o n s  h igh  on d ru g s  or  a l c o h o l  t r a v e l i n g  by m o t o r  v e h i c l e  at  

night.

The b e n e f i t  t o  th e  t a x p a y e r s  of the  c o n f i s c a t i o n  p lan  cou ld  be  

c o n s i d e r a b l e .  N e w  j a i l  c e l l s  w ou ld  not be r e q u ir e d .  If d r iv in g  under  

the  in f luence  v i o l a t i o n s  a r e  ended ,  p o l i c e  could  be r e l e a s e d  f r o m  

h igh w ay  p a tro l  t o  n e g l e c t e d  c r i m i n a l  i n v e s t i g a t i o n s .

The e l i m i n a t i o n  of  l i c e n s e  s u s p e n s i o n  as  a m a n d a te d  p e n a l ty  

w ould  c o n s t i tu te  an  e c o n o m i c  boon to s o m e  f a m i l i e s  and s o c i e t y  c o u ld  

b enef i t  f r o m  a r e d u c e d  d e m a n d  on w e l f a r e .

The s a v i n g s  to  i n s u r a n c e  c o m p a n i e s  f r o m  a s u b s t a n t i a l  r e d u c t i o n  

in deaths ,  i n j u r i e s  and p r o p e r t y  d a m a g e s  a r i s i n g  f r o m  a l c o h o l  r e l a t e d  

a c c i d e n t s  would  be c o n s i d e r a b l e .  M uch of the s a v i n g s  should  b e n e f i t  

th e  p o l ic y  h o l d e r .  T h e  p r o s p e c t  of  s u c h  s a v in g s  s h o u ld  e n c o u r a g e  th e  

i n s u r a n c e  in d u s t r y  to  s upp ort  an  e f f e c t i v e  dr iv ing  u n d e r  th e  in f lu e n c e  

d e te r r e n t .
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. R E C  O M M E N D A  TION

If th e  L iquor  C o n t r o l  C o m m i t t e e  c o n c l u d e s  that t h e r e  i s  m e r i t  

in the  c o n f i s c a t i o n  p r o p o s a l ,  the  b i l l  t o  c a r r y  out i t s  o b j e c t iv e s  sh ou ld  

be c a r e f u l l y  p r e p a r e d .  D r a f t in g  of  t h e  b i l l  should  be a s s i g n e d  to  

e x p e r i e n c e d  and s k i l l e d  p e r s o n n e l l  w h o  a r e  in c o m p l e t e  a c c o r d  w i th  

th e  b i l l ' s  o b j e c t i v e s .  P o s s i b l y  a t a s k  f o r c e  c o m p r i s e d  of m e m b e r s  of 

th e  l e g a l  p r o f e s s i o n ,  law s c h o o l s ,  banking,  i n s u r a n c e ,  s o c i a l ,  c i v i c  

a s  w e l l  a s  o th e r s  m i g h t  be f o r m e d  for  p u r p o s e s  of c o n s u l ta t io n  and  

a d v i c e .

F e w  la w s  a r e  e n a c t e d  that  a r e  p e r f e c t .  A c o n f i s c a t i o n  law of 

th i s  n a tu re  m a y  be th e  f i r s t  of i t s  kind but it cou ld  m ean  l i f e  or d ea th  

to  m a n y  p e o p le .

If c o n f i s c a t i o n  of  th e  v e h i c l e  o p e r a t e d  by the  dr iv ing  under  the  

i n f lu e n c e  o f fe n d e r  b e c o m e s  law and i s  e f f e c t i v e ,  it i s  p r e d ic ta b l e  that  

th e  law in P e n n s y l v a n i a  w i l l  b e c o m e  a m o d e l  fo r  e v e r y  s ta te .

C O N C L U S I O N

T h e  in t o x i c a t e d  p e r s o n  i s  not c o n s i d e r e d  e i th e r  by h i m s e l f  or  

by s o c i e t y  a s  a c r i m i n a l .  Only th e  law that  l e g a l i z e s  the u s e  of  

a l c o h o l  c l a s s i f i e s  t h e  in t o x i c a t e d  d r i v e r  a s  a c r i m i n a l .  P u n i s h m e n t  

that c o n f i s c a t e s  the  v e h i c l e  m a y  m o r e  n e a r l y  f it  the o f fen se  than  

i m p r i s o n m e n t  of  the  o f f e n d e r  w i th  c o m m o n  c r i m i n a l s .

9.
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H B 2533 (P*n. 3^03) and S B 15^8 (p.n. 2080) (driving u n d e r  

the Influence) c o n t a i n  several p r o v i s i o n s  w h i c h  d e s e r v e  strong 

public support. I r e f e r  to the law e n f o r c e m e n t  provisions. They 

are e x c e lle nt and will aid the a u c h o r i t l e s  in the e n f o r c e m e n t  of 

the law.

I question the severe punishment rationale of mandatory im­

prisonment for a DUI violator other.than the penalty relating to 

vehicular homicide. There are several reasons for my position:

1. A person convicted of DUI is not considered by society as a 

criminal. It Is unnecessary for the law to treat a DUI violator 

as a criminal.

2. In my opinion mandatory imprisonment in these cases if enacted 

into law will probably save few lives and possibly none. Such a 

law may cause more problems than it solves. Time does not permit 

a discussion of all the problems.

The odds against arrest are 2000 to 1 according to statistics 

published by the National Highway Safety Administration. Mandatory 

Imprisonment may not substantially change these statistics. Driving 

is an adventure. It glvps most 0 sense of power and confidence 

which is frequently abused even by the sober driver. The fact is 

that the drinking driver seldom realizes that he has handicapped 

himself and that he may be violating the law.

Under the proposed law there would be some social drinkers

1



v.’ho would understandingly and Intelligently take the small risk 

of being caught and placed on ARD.

It must be recognized that It is the social drinker, youth, 

the first offender as well as the DUI repeater and alcoholic 

who cause death and destruction on the highway. To these persons 

the remote threat of Imprisonment may be little If any deterrent.

The objective of these bills. Is . to deter DUI. .1 .doubt that 

the deterrent.effect will even be measurable if mandated .Imprison­

ment Is enacted. I hope my prediction is wrong.

3. Juveniles cause a relatively high percentage of death and 

destruction on the highways. The bills before the Judiciary Com­

mittee fail to address this serious problem. This past week a 

U.S. Justice. Department report stated that of the serious

crime Is committed by juveniles, those under 18. With children 

involved in drugs and alcohol at 8 or 9 years of age and the ln- 

volvementof children In serious crime, the proposed changes In 

DUI law fails to address the problem.

County Jails and state prisons are over-crowded. Prison popu­

lation grew at a record rate In 1961. There Is no space In them 

for DUI offenders when there is a better alternative. With man­

datory Imprisonment for the DUI violator more cells would have to 

be provided by the state and most counties.



Dench and destruction caused on the highways by the drunken/ 

drugged driver must be stopped. This can be done. There Is a 

plan that I believe is practical and one that would substantially 

accomplish that which we all seek. By adopting the plan it would 

be possible for Pennsylvania to lead the nation in reducing DUI 

statistics. Mandatory lrr.prlscnment will be no more successful 

in reducing DUI statistics than similar laws in other states.

Simply stated the plan is to confiscate the vehicle operated 

by the DUI violator•whether It be his first, second, third or 

fourth offense. There are several sound reasons that confisca­

tion of the vehicle would be the most effective DUI deterrent.

First . Although the odds would remain at 2 0 0 0  to 1 against 

arrest, I am convlnoed that few youngsters, social drinkers, 

alcoholics or other prospective offenders would take the chance 

of losing the automobile by drinking and driving. I submit that 

the^e are few persons who will wager S 5 0 0 - 0 0  to 8 1 0 , 0 0 0 . 0 0  (the 

value of a prized automobile) that they can drink and drive and 

not get caught. Most DUI violators are responsible citizens.

With a confiscation law on the statute books, they would take care 

to avoid drinking and driving. For the public and the offender 

Justice is better served by confiscating the vehicle rather than 

imposing imprisonment.

Second. In avoiding the risk of confiscation the prospective 

offender will be supported and encouraged by family, friends, the 

tavern keeper, the finance company and the insurance company. A



threat of the loss of the automobile would affect the offenders 

and others much more than a license suspension or a weekend or 

thirty days in prison.

Third . The Sheriff would constantly remind the prospective offender 

of the penalty and the risk by the monthly public sales of confis­

cated vehicles. Sased on 1981 arrests there could be 612 public 

sales of vehicles In Butler County.

Fourth. The prospective offender will .learn that police authorities 

are extra vigilant In enforcing the.law. Under a confiscation law 

prosecutions would probably Increase for a period of time. The in­

come toa municipality could be considerable. Should arrests continue 

at the 1981 rate, municipalities In Butler County could receive more 

than a m i n i o n  dollars in contraband income. No officer would over­

look a violation. It could mean his Job.

Fifth. Of the greatest importance to society is the fact that a 

ccnflscarlon law would punish the Juvenile offender. The Juvenile 

cannot be Imprisoned. The Juvenile would not be deterred by the 

proposed law. Certainly a Juvenile would not risk losing his own 

automobile, nor would the family risk a Juvenile member drinking 

and driving the family vehicle.

Sixth. Many of the youths who speed through the countryside and 

the city streets at night indulging in drugs and alcohol while

driving would be off the highways. There would be fewer accidents

as well as less vandalism and crime.

Seventh. A confiscation law will keep non-crlmlnals out of prison.

4



Jail cells will not be necessary to house the DUI offender.

Compared to a mandatory imprisonnent statute a confiscation lav; 

will save a considerable amount of tax dollars.

Elcrhth. Compared to mandatory imprisonment a confiscation law 

would not Increase and might even decrease the case load of the 

Judicial system.

DUI would be a summary violation.

Under a confiscation law neither the police authorities 

nor the Judicial system would be burdened with an increasing volume 

of suspensions and revocation violations. The DUI offender, or 

at least most DUI offenders, would hove no vehicle to drive.

Conclusion

In my opinion death and destruction on the highways caused 

by DUI may be nearly totally eliminated through the enactment of 

a confiscation statute. Confiscation is one law that would benefit 

everyone Including the prospective offender at no cost to the tax­

payer. Since there is no cost it is worth a trial. Within a 

few months statistics would prove its success or failure.
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S t a t e s  h a v e  b e e n  e n a c t i n g  t o u g h  l a w s  o n  i n t o x i c a t e d  d r i v i n g .  O n e  

o f  t h e  r e a s o n s  i s  t o  b e  e l i g i b l e  f o r  a s h a r e  o f  t h e  f e d e r a l  h i g h w a y  s a f e t y  

f u n d s .  A n o t h e r  r e a s o n  i s  t h e  d e m a n d  b y  m e m b e r s  o f  M . A D D  a n d  o t h e r  

s u c h  o r g a n i z a t i o n s  t h a t  t h e  d e a t h  a n d  d e s t r u c t i o n  o n  t h e  h i g h w a y s  c a u s e d  

b y  t h e  i n t o x i c a t e d  d r i v e r  b e  e n d e d .

T h e  p r i n c i p a l  r e s u l t  o f  m a n d a t o r y  j a i l  s e n t e n c e s  i s  p r e d i c t a b l y  a n  

i n c r e a s e  i n  t h e  n u m b e r  o f  j u r y  t r i a l s  a n d  t h e  n e e d  f o r  m o r e  j a i l  c e l l s .

S t u d i e s  s h o w  t h a t  h a r s h  p e n a l t i e s  m a y  t e m p o r a r i l y  r e d u c e  d r u g /  

a l c o h o l  r e l a t e d  a c c i d e n t s  b y  t e n  t o  f i f t e e n  p e r c e n t .  T h e y  h a v e  n o  

p e r m a n e n t  d e t e r r e n t  e f f e c t .  S u c h  a s m a l l  r e d u c t i o n  s h o u l d  b e  u n a c c e p t a b l e  

t o  a l l  r e s p o n s i b l e  c i t i z e n s .

W h a t  i s  a r e a s o n a b l e  s o l u t i o n  t o  a p r o b l e m  t h a t  i s  a t h r e a t  t o  e v e r y  

p e r s o n  u s i n g  t h e  p u b l i c  h i g h w a y s  ? R o a d  b l o c k s  w o u l d  b e  t h e  m o s t  

e f f e c t i v e  D U I  d e t e r r e n t .  T h i s  k i n d  o f  e n f o r c e m e n t  w o u l d  b e  e x p e n s i v e ,  

s u b j e c t  t o  a b u s e  a n d  c o n s t i t u t i o n a l l y  s u s p e c t .

T h e  m o t o r  v e h i c l e  i s  a d a n g e r o u s  m a c h i n e .  It b e c o m e s  a l e t h a l  

w e a p o n  w h e n  o p e r a t e d  b y  a n  i n t o x i c a t e d  p e r s o n .  I f  s o  o p e r a t e d  t h e r e  

i s  n o  g o o d  r e a s o n  t h a t  it s h o u l d  n o t  b e  c o n f i s c a t e d .

T h e  t h r e a t  o f  c o n f i s c a t i o n  m a y  b e  t h e  o n l y  e f f e c t i v e  a n d  p r a c t i c a l  

d e t e r r e n t  t o  i n t o x i c a t e d  u r i v i n g .  F e w  p e r s o n s  w i l l  r i s k  l o s i n g  w h a t  f o r  

m o s t  i s  a h i g h l y  p r i z e d  p o s s e s s i o n .  P e r s o n s  w i t h  a n  i n t e r e s t  i n  t h e

m



v e h i c l e  w o u l d  b e c o m e  i n v o l v e d  i n  i n s u r i n g  t h a t  n o  i n t o x i c a t e d  p e r s o n  

o p e r a t e d  t h e  v e h i c l e .  T h e s e  w o u l d  i n c l u d e  t h e  o w n e r ,  l e s s o r ,  e m p l o y e r ,  

l i e n - h o l d e r  a n d  f a m i l y .  T h e  v e h i c l e  u s e d  i n  a D U I  v i o l a t i o n  w o u l d  b e  

d e c l a r e d  c o n t r a b a n d  in  a n  i n  r e m  p r o c e e d i n g .  T h e  s o l e  e x c e p t i o n  w o u l d  

b e  a s t o l e n  v e h i c l e .

T h e  j u v e n i l e  o f f e n d e r  n o t  s u b j e c t  t o  t h e  p e n a l t i e s  o f  t h e  t o u g h  l a w s  

w o u l d  b e  a l o s e r  f o r  t h e  f i r s t  t i m e .  W i t h o u t  h v e h i c l e  t h e r e  w o u l d  b e  

. f e w  r e p e a t e r s ,  e i t h e r  j u v e n i l e  o r  a d u l t .  L i c e n s e  s u s p e n s i o n s  a r e  l a r g e l y  

i g n o r e d  a n d  a r e  p r a c t i c a l l y  u n e n f o r c e a b l e .  C o n f i s c a t i o n  w o u l d  e i t h e r  

k e e p  t h e  v i o l a t o r  o f f  t h e  h i g h w a y  o r  d e t e r  t h a t  p e r s o n  f r o m  r i s k i n g  t h e  

l o s s  o f  a n o t h e r  v e h i c l e  b y  o p e r a t i n g  i t  d u r i n g  a p e r i o d  o f  D U I  s u s p e n s i o n .

C o n s t i t u t i n g  D U I  a s u m m a r y  o f f e n s e ,  e l i m i n a t i n g  j u r y  t r i a l s  a n d  

p r i s o n  f o r  m o s t  o f f e n d e r s  w o u l d  b e n e f i t  s o c i e t y .  T h e  p r o b l e m  o f  

c o n g e s t e d  c o u r t s  a n d  o v e r - p o p u l a t e d  p r i s o n s  w o u l d  b e  a l l e v i a t e d .

T h e r e  w o u l d  b e  s t r i c t  l o c a l  e n f o r c e m e n t  o f  a c o n f i s c a t i o n  l a w .

B a s e d  o n  t h e  c u r r e n t  a r r e s t  r a t e  s u b s t a n t i a l  i n c o m e  w o u l d  b e  g e n e r a t e d  

f o r  m u n i c i p a l i t i e s .

H i g h w a y  a c c i d e n t s  r e l a t e d  t o  d r u g  a n d  a l c o h o l  u s e  c a n  b e  

e l i m i n a t e d .  T h e  t h r e a t  o f  v e h i c l e  c o n f i s c a t i o n  c o u l d  b e  t h e  m u c h  n e e d e d  

d e t e r r e n t .  D o e s n ' t  i t  m a k e  s e n s e ?  M a n y  p r o s e c u t o r s  a n d  j u d g e s  b e l i e v e  

i t  d o e s .



GEORGE P. KlESTER
Senior JUDOS

3Ju&icml ̂ District nf e m u . u l h m m i  

■p iiiler.^erms^rlbaiTUT

July 10, 1984

TO THE EDITOR:

The wars in which America has engaged do not begin to equal in 
death, injuries and destruction that which is caused by drunk drivers.
The automobile operated by the drunk driver is the most dangerous and 
deadly force in America.

No legislation would benefit more people in greater measure than 
laws that would end drunk driving. Highways would be safer and auto­
mobile insurance premiums could be substantially reduced.

It should now be evident that mandatory imprisonment,license sus­
pension and heavy fines cause congestion in both the courts and prison 
system with little or no effect on highway accident statistics.

Political leaders and legislators who support a national drinking 
age and other DUI penalties such as imprisonment have been engaged in 
what has been aptly described as "societal politics". Anti-drunk driving 
laws are popular with the press and the public. But the remedies thus 
far adopted are like placebos that neither cure nor aggravate the illness. 
They are largely ineffective.

There is a reasonable solution. Pennsylvania and other states should 
make drunk driving a summary offense. The offending vehicle would be im­
pounded and confiscated by the state in an in rem proceeding. It is un­
likely that anyone with an interest in a vehicle would permit it to be 
operated by a drunk driver. This includes parents, lessors, employers 
and others.

In the public interest members of MADD, RID and similar organizations 
should re-examine their positions. They should realize that it does little 
good and much harm to congest our courts and fill prisons with drunk drivers. 
On the other hand vehicle confiscation is a needed, practical deterrent to 
one of America's most serious problems.

Courthouse: (412) 285-4731
Residence: (412) 287-8646

George P. Kiester 
Senior Judge 
Court House 
Butler, PA 16001



\

* vs.?

B 2 T h e  P i t t s b u r g h  P r e s s  JLunday> August 1 0 , 1 9 8 6

OPINION U
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^ • V rvir /’ v*b u y e rs
Loca l and federa l law  enforcement o ffic ia ls 

in New Y o rk  C ity have come up with a new 
/  w rink le in 'the battle -against “ crack,”  the 

potent cocaine derivative. / / Z ^ / . / . . . . . .
■ i:  They began confiscating cars driven by
•«'- persons coming into town to buy the illega l 

drug. ( / .■/ . / •
‘v :,v : A 16-year-old federa l law  allows the con fis -. 

cation o f property used in drug'transactions.' 
Heretofore , the measure has been used mostly 
against drug dealers. Bu t o ffic ia ls decided to 
s ta rt using it against buyers as well.

'<>•;;;*|?‘i v «s •
. i. During a four-day period, 30 cars were 
taken in Manhattan, m ostly from  young per­
sons living in m iddle-class suburban communi-’ 
ties. Po lice Commissioner Benjam in Ward 
issued a warning: =*; •; ;/';"• • . ...

" I f  you come to New Y o rk  to buy crack, 
bring ca rfa re  and be prepared to take the bus 
back.”  -.n, : i • • •■:•*•••• *
* Other areas would do w e ll to fo llow  New 

Y o rk  C ity ’s lead. I f  a person stands to lose his 
wheels, he might think twice about running out 
to buy a dangerous drug fo r  a momentary high.
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Thu rsd a y , M arch 12,1987 •/." •’ .

State aims 3 bills at repeat drunk drivers
By Jean Davidson

Illinois Secretary o f State Jim 
Edgar will introduce legislation 
Thursday that would toughen 
the sta te ’s a lrea d y-s tring en t 
drunken d riv ing  laws by in ­
creasing penalties for repeat of­
fenders.

Among the punishments to be 
proposed by Edgar, a leader in 
Illino is ’ drunken driving crack­
down, will be license revocations 
o f at least 10 years and prison 
sentences o f up to 3 years for

individuals convicted three times 
or more.

The three-bill package, to be 
introduced at a Springfield news 
conference Thursday m orning, 
also is intended to strengthen 
current laws that make no dis­
tinction between first-tim e and 
repeat offenders in  meting out l i ­
cense penalties, according to 
sources in Edgar’s office.

The p ro p o se d  le g is la t io n  
would:

•  Set a m in im um  five-year l i ­
cense revocation fo r second-time

offenders and a m inimum 10- 
ycar revocation for u third con­
v ic t io n  fo r  drunken d riv ing , 
reckless homicide or leaving the 
scene o f an accident involving a 
r"ta lity  or serious injury. After 
iiat period, the offender must 

apply to have the license reins­
tated. The current revocation 
period is one year after which an 
offender can seek reinstatement.

•  Upgrade a th ird  drunken 
driving conviction to a Class 4 
felony that could carry a penalty 
o f  one to three years in prison

and a fine o f up to $10,000. 
Drunken driving is now a mis­
demeanor charge, and a third 
conv ic tion  is punishable by a 
mandatory 48-hour ja il sentence.

•  Increase the penalty for in ­
dividuals who drive while their 
licenses arc revoked to a 90-day 
ja il sentence or 364 days o f pub­
lic  service, The new provision, 
which would apply to individuals 
convicted o f  driving under the 
influence, reckless homicide or 
leaving the scene o f a serious ac­
c ident, would replace current

penalties o f seven days in  ja il or 
30 days o f public service.

•  Outlaw identification cards 
that simulate Illinois driver’s l i ­
censes and that a llow  persons 
under the drinking age o f  21 to 
buy liquor illegally. Such cards 
could not resemble licenses in  
color, size or photo location and 
would be required to carry dis­
claimers.

According to state records, 
there are now about 27,000 I ll i-

Continued on  page 18
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IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 52 ( J u d i c i a r y )

IN THE LEGISLATURE OF THE STATE OF ALASKA 
FIFTEENTH LEGISLATURE - F IRST SESSION 

A B IL L
F o r  a n  Ac t  e n t i t l e d :  "An Act r e l a t i n g  t o  m o t o r  v e h i c l e  f o r f e i t u r e . "
BE I T  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*  S e c t i o n  1 .  AS 2 8 . 3 5 . 0 3 0 ( c )  i s  amended t o  r e a d :
( c )  Upon c o n v i c t i o n  u n d e r  t h i s  s e c t i o n  t h e  c o u r t  s h a l l  im po se  a 

minimum s e n t e n c e  o f  im p r i s onm en t  o f  n o t  l e s s  t h a n  72 c o n s e c u t i v e  h o u r s  
and a f i n e  o f  n o t  l e s s  than $ 2 5 0  i f  t h e  p e r s o n  h a s  n o t  been p r e v i o u s l y  
c o n v i c t e d  i n  t h i s  o r  a n o th e r  j u r i s d i c t i o n  o f  d r i v i n g  w h i l e  i n t o x i c a t e d  
u n d e r  t h i s  o r  a n o t h e r  law o r  o r d i n a n c e  w i t h  s u b s t a n t i a l l y  s i m i l a r  
e l em en t s  o r  r e f u s a l  t o  subm it  t o  a c h em ic a l  t e s t  u nd e r  AS 2 8 . 3 5 . 0 3 2  o r  
a n o t h e r  law  o r  o r d in a n c e  w i t h  s u b s t a n t i a l l y  s i m i l a r  e l e m e n t s .  Upon 
c o n v i c t i o n  u n d e r  t h i s  s e c t i o n  th e  c o u r t  s h a l l  impose a minimum s e n ­
t e n c e  o f  im p r i s onm en t  o f  n o t  l e s s  t h a n  20 c o n s e c u t i v e  days and  a f i n e  
o f  n o t  l e s s  th an  $500 i f ,  w i t h i n  t h e  p r e c e d i n g  10 y e a r s ,  t h e  p e r s o n  
has  been  p r e v i o u s l y  c o n v i c t e d  once i n  t h i s  o r  a n o t h e r  j u r i s d i c t i o n  o f  
d r i v i n g  w h i l e  i n t o x i c a t e d  u n d e r  t h i s  o r  a n o t h e r  law  o r  o r d i n a n c e  w i t h  
s u b s t a n t i a l l y  s i m i l a r  e l em e n t s  o r  r e f u s a l  t o  subm i t  t o  a c h e m i c a l  t e s t  
u nd e r  AS 2 8 . 3 5 . 0 3 2  o r  a n o t h e r  l aw  o r  o r d i n a n c e  w i t h  s u b s t a n t i a l l y  
s i m i l a r  e l e m e n t s .  Upon c o n v i c t i o n  u n d e r  t h i s  s e c t i o n  t h e  c o u r t  s h a l l  
impose a minimum sen tence  o f  im p r i s o nm en t  o f  n o t  l e s s  t h a n  30 c o n s e c u ­
t i v e  days  and a f i n e  o f  n o t  l e s s  th an  $ 1 , 0 0 0  and s h a l l  o r d e r  f o r ­
f e i t u r e  o f  t h e  v e h i c l e  u s e d  i n  comm iss ion  o f  t h e  o f f e n s e ,  s u b j e c t  t o  
r e m i s s i o n  o f  f o r f e i t u r e  u n d e r  AS 2 8 . 3 5 . 0 3 7 ,  i f  [ ,  ] w i t h i n  t h e  p r e c e d ­
ing  10 y e a r s  [ , ]  the  p e r s o n  has been p r e v i o u s l y  c o n v i c t e d  i n  t h i s  o r  
a n o t h e r  j u r i s d i c t i o n  o f  mo re  th an  one o f  t h e  f o l l o w i n g  o f f e n s e s  o r  h a s
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more t h an  once been  p r e v i o u s l y  c o n v i c t e d  o f  one o f  t h e  f o l l o w i n g  
o f f e n s e s :  ( 1 )  d r i v i n g  w h i l e  i n t o x i c a t e d  u n d e r  t h i s  o r  a n o t h e r  law  o r
o r d i n a n c e  w i t h  s u b s t a n t i a l l y  s i m i l a r  e l e m e n t s ;  ( 2 )  r e f u s a l  t o  subm i t  
t o  a c h em ic a l  t e s t  u nd e r  AS 2 8 . 3 5 . 0 3 2  o r  a n o t h e r  law  o r  o r d i n a n c e  w i t h  
s u b s t a n t i a l l y  s i m i l a r  e l e m e n t s .  The e x e c u t i o n  o f  s e n t e n c e  may n o t  be 
suspended  n o r  may p r o b a t i o n  be g r a n t e d  e x c e p t  on c o n d i t i o n  t h a t  t h e  
minimum im p r i s o nm en t  p r o v i d e d  i n  t h i s  s e c t i o n  i s  s e r v e d .  Im p o s i t i o n  o f
s e n t e n c e  may n o t  be su spended .  I n  a d d i t i o n ,  i f  t h e  o f f e n s e  i n v o l v e d  J

i

d r i v i n g  a m o t o r  v e h i c l e  f o r  wh ich  a d r i v e r ' s  l i c e n s e  i s  r e q u i r e d ,  t h e  ' 
p e r s o n ' s  d r i v e r ' s  l i c e n s e  s h a l l  be r e v o k e d  i n  a c c o rd a n c e  w i t h  AS 2 8 . -  j

j

1 5 . 1 8 1  [AND THE VEHICLE USED IN  COMMISSION OF THE OFFENSE MAY BE I
FORFEITED UNDER AS 2 8 . 3 5 . 0 3 6 ] .  I n  a d d i t i o n ,  t h e  c o u r t  s h a l l  o r d e r ,  ;
and a p e r s o n  c o n v i c t e d  und e r  t h i s  s e c t i o n  s h a l l  u n d e r t a k e ,  f o r  a te rm  ! 
s p e c i f i e d  by t h e  c o u r t ,  t h a t  p rog ram  o f  a l c o h o l  e d u c a t i o n  o r  r e h a b i l i ­
t a t i o n  t h a t  t h e  c o u r t ,  a f t e r  c o n s i d e r a t i o n  o f  any  i n f o r m a t i o n  c om p i l e d  
u n d e r  ( d )  o f  t h i s  s e c t i o n ,  f i n d s  a p p r o p r i a t e .

*  S ec .  2 .  AS 2 8 . 3 5 . 0 3 2 ( g )  i s  amended t o  r e a d :
( g )  Upon c o n v i c t i o n  o f  a p e r s o n  u n d e r  t h i s  s e c t i o n ,  t h e  c o u r t  , 

s h a l l  impose a minimum s e n t e n c e  o f  im p r i s o nm en t  o f  n o t  l e s s  th an  72 
c o n s e c u t i v e  h o u r s  and a f i n e  o f  n o t  l e s s  t h an  $250  i f  t h e  p e r s o n  has  
n o t  been p r e v i o u s l y  c o n v i c t e d  i n  t h i s  o r  a n o t h e r  j u r i s d i c t i o n  o f  
d r i v i n g  w h i l e  i n t o x i c a t e d  u n d e r  AS 2 8 . 3 5 . 0 3 0  o r  a n o t h e r  law  o r  o r d i ­
n ance  w i t h  s u b s t a n t i a l l y  s i m i l a r  e l em en t s  o r  r e f u s a l  t o  su bm i t  t o  a ; 
c h em ic a l  t e s t  u n d e r  t h i s  s e c t i o n  o r  a n o t h e r  law  o r  o r d i n a n c e  w i t h  
s u b s t a n t i a l l y  s i m i l a r  e l e m e n t s .  Upon c o n v i c t i o n  u n d e r  t h i s  s e c t i o n  th e  
c o u r t  s h a l l  impose a minimum s e n t e n c e  o f  im p r i s o nm en t  o f  n o t  l e s s  th an  ’ 
20 c o n s e c u t i v e  days and a f i n e  o f  n o t  l e s s  th a n  $500  i f ,  w i t h i n  the

il
p r e c e d in g  10 y e a r s ,  th e  p e r s o n  has  been  p r e v i o u s l y  c o n v i c t e d  once i n  ! 
t h i s  o r  a n o t h e r  j u r i s d i c t i o n  o f  d r i v i n g  w h i l e  i n t o x i c a t e d  u n d e r  AS 
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11 2 8 . 3 5 . 0 3 0  o r -  a n o t h e r  l a w  o r  o r d i n a n c e  w i t h  s u b s t a n t i a l l y  s i m i l a r
iI

2 ' e l em en t s  o r  r e f u s a l  t o  subm i t  t o  a c h e m ic a l  t e s t  u n d e r  t h i s  s e c t i o n  o r
a n o t h e r  l aw  o r  o r d i n a n c e  w i t h  s u b s t a n t i a l l y  s i m i l a r  e l e m e n t s .  Upon 
c o n v i c t i o n  u nd e r  t h i s  s e c t i o n  t h e  c o u r t  s h a l l  impose a minimum s e n -

■I
5 " t e n c e  o f  im p r i s o nm en t  o f  n o t  l e s s  t h a n  30 c o n s e c u t i v e  days and a f i n e
3i: o f  n o t  l e s s  t h an  $ 1 , 0 0 0  and s h a l l  o r d e r  f o r f e i t u r e  o f  t h e  v e h i c l e  u s ed
7 i n  t h e  comm iss ion  o f  t h e  o f f e n s e ,  s u b j e c t  t o  r e m i s s i o n  u nd e r  AS 2 8 . -

3 5 . 0 3 7 , i f  [ , ]  w i t h i n  t h e  p r e v i o u s  10 y e a r s  [ , ]  t h e  p e r s o n  h a s  been
jp r e v i o u s l y  c o n v i c t e d  i n  t h i s  o r  a n o t h e r  j u r i s d i c t i o n  o f  more t h an  one I

10 o f  t h e  f o l l o w i n g  o f f e n s e s  o r  has  more t h an  once been  p r e v i o u s l y  c on -
11 v i c t e d  o f  one o f  t h e  f o l l o w i n g  o f f e n s e s :  ( 1 )  d r i v i n g  w h i l e  i n t o x i c a t e d
12 u nd e r  AS 2 8 . 3 5 . 0 3 0  o r  a n o t h e r  law  o r  o r d i n a n c e  w i t h  s u b s t a n t i a l l y  j

i
s i m i l a r  e l e m e n t s ;  ( 2 )  r e f u s a l  t o  su bm i t  t o  a c h em ic a l  t e s t  u n d e r  t h i s  |
s e c t i o n  o r  a n o t h e r  law  o r  o r d i n a n c e  w i t h  s u b s t a n t i a l l y  s i m i l a r  ;

i
e l e m e n t s .  The e x e c u t i o n  o f  s e n t e n c e  may n o t  be su spended  n o r  may ,
p r o b a t i o n  be g r a n t e d  e x c e p t  on c o n d i t i o n  t h a t  t h e  minimum im p r i s o nm en t  ;
p r o v i d e d  i n  t h i s  s e c t i o n  i s  s e r v e d .  Im p o s i t i o n  o f  s e n t e n c e  may n o t  be j 
s u spended .  I f  t h e  o f f e n s e  i n v o l v e d  d r i v i n g  a m o t o r  v e h i c l e  f o r  wh ich  j 
a d r i v e r ' s  l i c e n s e  i s  r e q u i r e d ,  t h e  p e r s o n ' s  d r i v e r ' s  l i c e n s e  s h a l l  be 

20 r e v o k e d  u n d e r  AS 2 8 . 1 5 . 1 8 1 .  I n  a d d i t i o n ,  t h e  c o u r t  s h a l l  o r d e r ,  and a
1 p e r s o n  c o n v i c t e d  u nd e r  t h i s  s e c t i o n  s h a l l  u n d e r t a k e ,  f o r  a t e rm  s p e c i -

i

f i e d  by t h e  c o u r t ,  t h a t  p rog ram  o f  a l c o h o l  e d u c a t i o n  o r  r e h a b i l i t a t i o n  J 

t h a t  t h e  c o u r t ,  a f t e r  c o n s i d e r a t i o n  o f  any i n f o r m a t i o n  c om p i l e d  u nd e r  '
( h )  o f  t h i s  s e c t i o n ,  f i n d s  a p p r o p r i a t e .  The s e n t e n c e  imposed  bv  th e  

j c o u r t  u n d e r  t h i s  s u b s e c t i o n  s h a l l  r u n  c o n s e c u t i v e l y  w i t h  any  o t h e r
s e n t e n c e  o f  im p r i s onm en t  imposed on t h e  comm it ted  p e r s o n .

-7 Sec .  3 .  AS z.8. 3 5 . 0 3 6  i s  r e p e a l e d  and r e e n a c t e d  t o  r e a d :
:3 S e c - 2 8 . 3 5 . 0 3 6 .  FORFEITURE OF MOTOR VEHICLE. ( a )  Upon f o r f e i -  j

t u r e  o f  a m o to r  v e h i c l e  u nd e r  AS 2 8 . 3 5 . 0 3 0 ( c )  o r  2 8 . 3 5 . 0 3 2 ( g )  th e  :
" 3 "  CSHB 5 2 ( J u d )  j
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c o u r t  s h a l l  r e q u i r e  t h e  s u r r e n d e r  o f  t h e  r e g i s t r a t i o n  and c e r t i f i c a t e  
o f  t i t l e  o f  t h a t  m o t o r  v e h i c l e .  The r e g i s t r a t i o i i  and c e r t i f i c a t e  o f  
t i t l e  s h a l l  be d e l i v e r e d  t o  th e  d e p a r tm e n t .

( b )  F o r f e i t u r e  o f  a m o t o r  v e h i c l e  u n d e r  AS 2 8 . 3 5 . 0 3 0 ( c )  o r  
2 8 . 3 5 . 0 3 2 ( g )  e x t i n g u i s h e s  t h e  r i g h t s  o r  c l a im s  o f  a p e r s o n  w i t h  an 
a s c e r t a i n a b l e  i n t e r e s t  i n  t h e  m o t o r  v e h i c l e ,  u n le . c s t h e  p e r s o n  s e e k s  
r e m i s s i o n  o f  t h e  f o r f e i t u r e  u n d e r  AS 2 8 . 3 5 . 0 3 7  w i t n i n  90 days a f t e r  
t h e  p e r s o n  r e c e i v e s  n o t i c e  o f  t h e  r i g h t  o f  r e m i s s i o n  u n d e r  AS 2 8 . 3 5 . -  
0 3 7 .  R em i s s i o n  o f  f o r f e i t u r e  does  n o t  a p p l y  t o  a p e r s o n  c o n v i c t e d  
u n d e r  AS 2 8 . 3 5 . 0 3 0 ( c )  o r  2 8 . 3 5 . 0 3 2 ( g )  whose v e h i c l e  i s  f o r f e i t e d .

( c )  I f  n o t  r e l e a s e d  u nd e r  AS 2 8 . 3 5 . 0 3 7 ,  a m o t o r  v e h i c l e  f o r ­
f e i t e d  u n d e r  AS 2 8 . 3 5 . 0 3 0 ( c )  o r  2 8 . 3 5 . 0 3 2 ( g )  may be d i s p o s e d  o f  by th e  
d e p a r tm e n t .

( d )  F o r  p u rp o s e s  o f  t h i s  s e c t i o n ,  c o n v i c t i o n s  f o r  b o t h  d r i v i n g  
w h i l e  i n t o x i c a t e d  and f o r  r e f u s a l  t o  subm i t  t o  a c h em ic a l  t e s t  o f  
b r e a t h  u n d e r  AS 2 8 . 3 5 . 0 3 1 ( a ) ,  i f  a r i s i n g  o u t  o f  a s i n g l e  t r a n s a c t i o n  
and a s i n g l e  a r r e s t ,  a r e  c o n s i d e r e d  one p r e v i o u s  c o n v i c t i o n .

*  S ec .  4 .  AS 2 8 . 3 5 . 0 3 7 ( a )  i s  r e p e a l e d  and r e e n a c t e d  t o  r e a d :
( a )  Upon f o r f e i t u r e  o f  a m o t o r  v e h i c l e  u n d e r  AS 2 8 . 3 5 . 0 3 0 ( c )  o r  

2 8 . 3 5 . 0 3 2 ( g ) ,  t h e  s t a t e  s h a l l  p r o v i d e  w r i t t e n  n o t i c e  t o  each p e r s o n  
w i t h  an a s c e r t a i n a b l e  ow n e r s h ip  o r  s e c u r i t y  i n t e r e s t  i n  t h e  m o to r  
v e h i c l e ,  o t h e r  t h a n  t h e  p e r s o n  c o n v i c t e d  o f  t h e  o f f e n s e  r e s u l t i n g  i n  
f o r f e i t u r e ,  t h a t

( 1 )  t h e  v e h i c l e  has  been  f o r f e i t e d ;
( 2 )  t h e  ^ e r s o n  has  a r i g h t  t o  i n t e r v e n e  t o  p r o t e c t  an 

i n t e r e s t  i n  th e  m o to r  v e h i c l e  u n d e r  ( b )  o f  t h i s  s e c t i o n ;  and
( 3 )  f a i l u r e  t o  s e e k  r e m i s s i o n  o f  f o r f e i t u r e  w i t h i n  90 days 

w i l l  e x t i n g u i s h  th e  r i g h t s  o f  t h e  p e r s o n  t o  th e  v e h i c l e .
Sec .  5 .  AS 2 8 . 3 5 .  0 3 7 ( b )  i s  amended t o  r e a d :
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1 ]j ( b )  A t t h e  r e q u e s t  o f  a p e r s o n  w i t h  an ow ne r s h ip  o r  s e c u r i t y
>1

2 '! i n t e r e s t  i n  a v e h i c l e  f o r f e i t e d  u n d e r  AS 2 8 . 3 5 . 0 3 0 ( c )  o r  2 8 . 3 5 . 0 3 2 ( g ) ,
jj

3:j o t h e r t h a n  t h e  p e r s o n  c o n v i c t e d o f  t h e o f f e n s e  r e s u l t i n g  i n  f o r f e i -
4|i

1 t u r e , t h e  c o u r t  s h a l l  s c h e d u l e  a h e a r i n g t o  d e t e rm in e  i f  r e m i s s i o n  o f
5 ;! f o r f e i t u r e  s h a l l  be o r d e r e d  as p r o v i d e d  u n a e r  t h i s  s e c t i o n .  A t th e
5 ! h e a r i n g ,  a p e r s o n  x^ho c l a im s  an ox-mership o r  s e c u r i t y  i n t e r e s t  i n  th e
7 m o t o r  v e h i c l e  must e s t a b l i s h  by a p r e p o n d e r a n c e  o f  t h e  e v id e n c e  t h a t

,j

3; ( 1 )  t h e  p e t i t i o n e r  h a s  an i n t e r e s t  i n  t h e  m o t o r  v e h i c l e
a c q u i r e d  i n  good f a i t h ;  I

i

( 2 )  a p e r s o n  o t h e r  t h an  t h e  p e t i t i o n e r  xcas c o n v i c t e d  o f  th e  j
i!

11 o f f e n s e  t h a t  r e s u l t e d  i n  t h e  f o r f e i t u r e ;  and i
»

12 ( 3 )  b e f o r e  p a r t i n g  x^ith t h e  m o t o r  v e h i c l e ,  t h e  p e t i t i o n e r
13 d i d  n o t  know o r  have  r e a s o n a b l e  cau se  t o  b e l i e v e  t h a t  i t  x rou ld be u s ed :
;4 i n  t h e  comm iss ion  o f  an o f f e n s e .
I 5 ' *  S ec .  6 .  AS 2 8 . 3 5 . 0 3 7 ( d )  i s  r e p e a l e d .
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O r i g i n a l  s p o n s o r :  K oponen
m m

IN  THE HOUSE BY THE JUDIC IARY COMMITTEE
CS FOR HOUSE B IL L  NO. 52 ( J u d i c i a r y )

IN THE LEGISLATURE OF THE STATE OF ALASKA 
FIFTEENTH LEGISLATURE -  F IRST  SESSION

A B IL L
F o r  an Ac t  e n t i t l e d :  "An Ac t  r e l a t i n g  t o  m o t o r  v e h i c l e ,  f o r f e i t u r e . "
BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*  S e c t i o n  1 . AS 2 8 . 3 5 . 0 3 0 ( c )  i s  amended t o  r e a d :
( c )  Upon c o n v i c t i o n  u n d e r  t h i s  s e c t i o n  t h e  c o u r t  s h a l l  impose a 

minimum s e n t e n c e  o f  im p r i s o n m e n t  o f  n o t  l e s s  t h an  72 c o n s e c u t i v e  L ou r s  
and a f i n e  o f  n o t  l e s s  t h a n  $ 2 5 0  i f  t h e  p e r s o n  has  n o t  been  p r e v i o u s l y  
c o n v i c t e d  i n  t h i s  o r  a n o t h e r  j u r i s d i c t i o n  o f  d r i v i n g  w h i l e  i n t o x i c a t e d  
u n d e r  t h i s  o r  a n o t h e r  law  o r  o r d i n a n c e  w i t h  s u b s t a n t i a l l y  s i m i l a r  
e l em e n t s  o r  r e f u s a l  t o  s u bm i t  t o  a c h e m ic a l  t e s t  u n d e r  AS 2 8 . 3 5 . 0 3 2  o r  
a n o t h e r  law  o r  o r d i n a n c e  w i t h  s u b s t a n t i a l l y  s i m i l a r  e l e m e n t s .  Upon 
c o n v i c t i o n  u n d e r  t h i s  s e c t i o n  t h e  c o u r t  s h a l l  impose  a minimum se n ­
t e n c e  o f  im p r i s o n m e n t  o f  n o t  l e s s  t h an  20 c o n s e c u t i v e  days  and a f i n e  
o f  n o t  l e s s  t h a n  $ 5 0 0  i f ,  w i t h i n  t h e  p r e c e d i n g  10 y e a r s ,  t h e  p e r s o n  
has  been  p r e v i o u s l y  c o n v i c t e d  once  i n  t h i s  i r  a n o t h e r  j u r i s d i c t i o n  o f  
d r i v i n g  w h i l e  i n t o x i c a t e d  u n d e r  t h i s  o r  a n o t h e r  law  o r  o r d i n a n c e  w i th  
s u b s t a n t i a l l y  s i m i l a r  e l e m e n t s  o r  r e f u s a l  t o  s u bm i t  t o  a c h em ic a l  t e s t  
u n d e r  AS 2 8 . 3 5 . 0 3 2  o r  a n o t h e r  law  o r  o r d i n a n c e  w i t h  s u b s t a n t i a l l y  
s i m i l a r  e l e m e n t s .  Upon—c o n v i c t i o n  u n d e r  t h i s  s e c t i o n  th e  c o u r t  s h e l l

J

impose a min imum s e n t e n c e  o f  im p r i s o n m e n t  o f  n o t  l e s s  t h a n  30 c on se cu ­
t i v e  days  and a f i n e  o f  n o t  l e s s  t h an  $ 1 , 0 0 0  and s h a l l  o r d e r  f o r ­
f e i t u r e  o f  t h e  v e h i c l e  u s e d  i n  c om m is s i o n  o f  t h e  o f f e n s e ,  s u b j e c t  t o  
r e m i s s i o n  o f  f o r f e i t u r e  u n d e r  AS 2 8 . 3 5 . 0 3 7 ,  i f  [ , ]  w i t h i n  t h e  p r e c e d ­
i n g  10 y e a r s  [ , ]  t h e  p e r s o n  h a s  been  p r e v i o u s l y  c o n v i c t e d  i n  t h i s  o r  
a n o t h e r  j u r i s d i c t i o n  o f  more t h a n  one o f  t h e  f o l l o w i n g  o f f e n s e s  o r  has
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more t h an  once  been  p r e v i o u s l y  c o n v i c t e d  o f  one o f  th e  f o l l o w i n g  
o f f e n s e s :  ( 1 )  d r i v i n g  w h i 1 e i n t o x i c a t e d  u n d e r  t h i s  o r  a n o t h e r  lav :  o r
o r d i n a n c e  w i t h  s u b s t a n t i a l l y  s i m i l a r  e l e m e n t s ;  ( 2 )  r e f u s a l  t o  subm i t  
t o  a c h e m i c a l  t e s t  u n d e r  AS 2 8 . 3 5 . 0 3 2  o r  a n o t h e r  law  o r  o r d i n a n c e  w i t h  
s u b s t a n t i a l l y  s i m i l a r  e l e m e n t s .  The e x e c u t i o n  o f  s e n t e n c e  may n o t  be 
su sp ended  n o r  may p r o b a t i o n  be g r a n t e d  e x c e p t  on c o n d i t i o n  t h a t  the  
minimum im p r i s o nm en t  p r o v i d e d  i n  t h i s  s e c t i o n  i s  s e r v e d .  I m p o s i t i o n  o f  
s e n t e n c e  may n o t  be s u s p e n d e d .  I n  a d d i t i o n ,  i f  t h e  o f f e n s e  i n v o l v e d  
d r i v i n g  a m o t o r  v e h i c l e  f o r  w h ich  a d r i v e r ' s  l i c e n s e  i s  r e q u i r e d ,  the  
p e r s o n ' s  d r i v e r ' s  l i c e n s e  s h a l l  be r e v o k e d  i n  a c c o r d a n c e  w i t h  AS 2 8 . -
1 5 . 1 8 1  [AND THE VEHICLE USED IN COMMISSION OF THE OFFENSE MAY BE 
FORFEITED UNDER AS 2 8 . 3 5 . 0 3 6 ] .  I n  a d d i t i o n ,  th e  c o u r t  s h a l l  o r d e r ,  
and a p e r s o n  c o n v i c t e d  u n d e r  t h i s  s e c t i o n  s h a l l  u n d e r t a k e ,  f o r  a te rm  
s p e c i f i e d  by  t h e  c o u r t ,  t h a t  p r o g r am  o f  a l c o h o l  e d u c a t i o n  o r  r e h a b i l i ­
t a t i o n  t h a t  t h e  c o u r t ,  a f t e r  c o n s i d e r a t i o n  o f  any i n f o r m a t i o n  c om p i l e d  
u n d e r  ( d )  o f  t h i s  s e c t i o n ,  f i n d s  a p p r o p r i a t e .

*  S e c .  2 .  AS 2 8 . 3 5 . 0 3 2 ( g )  i s  amended t o  r e a d :
( g )  Upon c o n v i c t i o n  o f  a p e r s o n  u n d e r  t h i s  s e c t i o n ,  t h e  c o u r t  

s h a l l  im pose  a minimum s e n t e n c e  o f  im p r i s o n m e n t  o f  n o t  l e s s  t h an  72 
c o n s e c u t i v e  h o u r s  and a f i n e  o f  n o t  l e s s  t h a n  $250  i f  th e  p e r s o n  has 
n o t  b een  p r e v i o u s l y  c o n v i c t e d  i n  t h i s  o r  a n o t h e r  j u r i s d i c t i o n  o f  
d r i v i n g  w h i l e  i n t o x i c a t e d  u n d e r  AS 2 8 . 3 5 . 0 3 0  o r  a n o t h e r  law  o r  o r d i ­
n ance  w i t h  s u b s t a n t i a l l y  s i m i l a r  e l e m e n t s  o r  r e f u s a l  t o  su bm i t  t o  a 
c h e m i c a l  t e s t  u n d e r  t h i s  s e c t i o n  o r  a n o t h e r  law  o r  o r d i n a n c e  w i t h  
s u b s t a n t i a l l y  s i m i l a r  e l e m e n t s .  Upon c o n v i c t i o n  u n d e r  t h i s  s e c t i o n  the  
c o u r t  s h a l l  impose  a minimum s e n t e n c e  o f  im p r i s o n m e n t  o f  n o t  l e s s  th an  
20 c o n s e c u t i v e  days  and a f i n e  o f  n o t  l e s s  t h a n  $ 5 0 0  i f ,  w i t h i n  the 
p r e c e d i n g  10 y e a r s ,  t h e  p e r s o n  h a s  b een  p r e v i o u s l y  c o n v i c t e d  once  i n  
t h i s  o r  a n o t h e r  j u r i s d i c t i o n  o f  d r i v i n g  wTh i l e  i n t o x i c a t e d  u n d e r  AS 
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2 8 . 3 5 . 0 3 0  o r  a n o t h e r  lav ;  o r  o r d i n a n c e  v? i th  s u b s t a n t i a l l y  s i m i l a r  
e l e m e n t s  o r  r e f u s a l  t o  s u bm i t  t o  a c h e m i c a l  t e s t  u n d e r  t h i s  s e c t i o n  o r  
a n o t h e r  la v ;  o r  o r d i n a n c e  v ; i t h  s u b s t a n t i a l l y  s i m i l a r  e l em e n t s .  Upon 
c o n v i c t i o n  u n d e r  t h i s  s e c t i o n  t h e  c o u r t  s h a l l  impose a minimum s e n ­
t e n c e  o f  im p r i s o n m e n t  o f  n o t  l e s s  th a n  30 c o n s e c u t i v e  days and a f i n e  
o f  n o t  l e s s  t h a n  $ 1 , 0 0 0  and s h a l l  o r d e r  f o r f e i t u r e  o f  t h e  v e h i c l e  used  
i n t h e  c om m is s i o n  o f  t h e  o f f e n s e ,  s u b j e c t  t o  r e m i s s i o n  unde r  AS 2 8 . -
3 5 . 0 3 7 , i f  [ , ]  w i t h i n  t h e  p r e v i o u s  10 y e a r s  [ , 1 th e  p e r s o n  has  been 
p r e v i o u s l y  c o n v i c t e d  i n  t h i s  o r  a n o t h e r  j u r i s d i c t i o n  o f  more th an  one 
o f  t h e  f o l l o w i n g  o f f e n s e s  o r  h a s  more  t h a n  once .b een  p r e v i o u s l y  c o n ­
v i c t e d  o f  one  o f  t h e  f o l l o w i n g  o f f e n s e s :  ( 1 )  d r i v i n g  w h i l e  i n t o x i c a t e d  
u n d e r  AS 2 8 . 3 5 . 0 3 0  o r  a n o t h e r  law  o r  o r d i n a n c e  w i t h  s u b s t a n t i a l l y  
s i m i l a r  e l e m e n t s ;  ( 2 )  r e f u s a l  t o  s u bm i t  t o  a c h em ic a l  t e s t  u nd e r  t h i s  
s e c t i o n  o r  a n o t h e r  l aw  o r  o r d i n a n c e  w i t h  s u b s t a n t i a l l y  s i m i l a r  
e l e m e n t s .  The e x e c u t i o n  o f  s e n t e n c e  may n o t  be suspended  n o r  may 
p r o b a t i o n  be g r a n t e d  e x c e p t  on c o n d i t i o n  t h a t  t h e  minimum im p r i s onm en t  
p r o v i d e d  i n  t h i s  s e c t i o n  i s  s e r v e d .  I m p o s i t i o n  o f  s e n t e n c e  may n o t  be 
s u s p e n d e d .  I f  t h e  o f f e n s e  i n v o l v e d  d r i v i n g  a m o t o r  v e h i c l e  f o r  wh ich 
a d r i v e r ' s  l i c e n s e  i s  r e q u i r e d ,  t h e  p e r s o n ' s  d r i v e r ' s  l i c e n s e  s h a l l  be 
r e v o k e d  u n d e r  AS 2 8 . 1 5 . 1 8 1 .  I n  a d d i t i o n ,  t h e  c o u r t  s h a l l  o r d e r ,  and a 
p e r s o n  c o n v i c t e d  u n d e r  t h i s  s e c t i o n  s h a l l  u n d e r t a k e ,  f o r  a te rm  s p e c i ­
f i e d  by  t h e  c o u r t ,  t h a t  p r o g r am  o f  a l c o h o l  e d u c a t i o n  o r  r e h a b i l i t a t i o n  
t h a t  t h e  c o u r t ,  a f t e r  c o n s i d e r a t i o n  o f  any  i n f o r m a t i o n  com p i le d  u nd e r
( h )  o f  t h i s  s e c t i o n ,  f i n d s  a p p r o p r i a t e .  The s e n t e n c e  imposed by the  
c o u r t  u n d e r  t h i s  s u b s e c t i o n  s h a l l  r u n  c o n s e c u t i v e l y  w i t h  any o t h e r  
s e n t e n c e  o f  im p i ' i s o nm en t  imposed  on t h e  c om m i t t e d  p e r s o n .

* S e c .  3 .  AS 2 8 . 3 5 . 0 3 6  i s  r e p e a l e d  and r e e n a c t e d  t o  r e a d :
S e c .  2 8 . 3 5 . 0 3 6 .  FORFEITURE OF MOTOR VEHICLE. ( a )  Upon f o r f e i ­

t u r e  o f  a m o t o r  v e h i c l e  u n d e r  AS 2 8 . 3 5 . 0 3 0 ( c )  o r  2 8 . 3 5 . 0 3 2 ( g )  th e
- 3 -  CSHB 5 2 ( Jud )



c o u r t  s h a l l  r e q u i r e  t h e  s u r r e n d e r  o f  t h e  r e g i s t r a t i o n  and c e r t i f i c a t e  
o f  t i t l e  o f  t h a t  m o t o r  v e h i c l e .  The r e g i s t r a t i o n  and c e r t i f i c a t e  o f  
t i t l e  s h a l l  be d e l i v e r e d  t o  t h e  d e p a r tm e n t .

( b )  F o r f e i t u r e  o f  a m o t o r  v e h i c l e  u n d e r  AS 2 8 . 3 5 . 0 3 0 ( c )  ox- 
2 8 .  3 5 .  0 3 2 ( g )  e x t i n g u i s h e s  t h e  r i g h t s  o r  c l a im s  o f  a p e r s o n  w i t h  an 
a s c e r t a i n a b l e  i n t e r e s t  i n  t h e  m o t o r  v e h i c l e ,  u n l e s s  t h e  p e r s o n  s e ek s  
r e m i s s i o n  o f  t h e  f o r f e i t u r e  u n d e r  AS 2 8 . 3 5 . 0 3 7  w i t h i n  90 days  a f t e r  
th e  p e r s o n  r e c e i v e s  n o t i c e  o f  t h e  r i g h t  o f  r e m i s s i o n  u n d e r  AS 2 8 . 3 5 . -  
0 3 7 .

( c )  I f  n o t  r e l e a s e d  u n d e r  AS 2 8 . 3 5 . 0 3 7 ,  a m o t o r  v e h i c l e  f o r ­
f e i t e d  u n d e r  AS 2 8 . 3 5 . 0 3 0 ( c )  o r  2 8 . 3 5 . 0 3 2 ( g )  may be d i s p o s e d  o f  by the  
d e p a r tm e n t .

* S e c .  A. AS 2 8 . 3 5 . 0 3 7 ( a )  i s  r e p e a l e d  and r e e n a c t e d  t o  r e a d :
( a )  Upon f o r f e i t u r e  o f  a m o t o r  v e h i c l e  u n d e r  AS 2 8 . 3 5 . 0 3 0 ( c )  ox- 

28 . 3 5 . 0 3 2 ( g ) , t h e  s t a t e  s h a l l  p r o v i d e  w r i t t e n  n o t i c e  t o  each  p e r s o n  
w i t h  an a s c e r t a i n a b l e  o w n e r s h i p  o r  s e c u r i t y  i n t e r e s t  i n  t h e  m o to r  
v e h i c l e ,  o t h e r  t h a n  t h e  p e r s o n  c o n v i c t e d  o f  t h e  o f f e n s e  r e s u l t i n g  in  
f o r f e i t u r e ,  t h a t

( 1 )  t h e  v e h i c l e  h a s  been  f o r f e i t e d ;
( 2 )  t h e  p e r s o n  h a s  a r i g h t  t o  i n t e r v e n e  t o  p r o t e c t  an 

i n t e r e s t  i n  t h e  m o t o r  v e h i c l e  u n d e r  ( b )  o f  t h i s  s e c t i o n ;  and
( 3 )  f a i l u r e  t o  s e e k  r e m i s s i o n  o f  f o r f e i t u r e  w i t h i n  90 days 

w i l l  e x t i n g u i s h  t h e  r i g h t s  o f  t h e  p e r s o n  t o  th e  v e h i c l e .
*  S e c .  5 .  AS 2 8 . 3 5 . 0 3 7 ( b )  i s  amended t o  r e a d :

( b )  A t  t h e  r e q u e s t  o f  a p e r s o n  v.Ti t h  an ow n e r s h i p  o r  s e c u r i t y

o t h e r t h a n  t h e p e r s o n  c o n v i c t e d o f  t h e o f f e n s e  r e s u l t i n g  i n  f o r f e i -
t u r e , t h e  c o u r t s h a l l  s c h e d u l e  a h e a r i n g t o  detex 'm ine i f  r e m i s s i o n  o f
f o r f e i t u r e  s h a l l  be  o r d e r e d  a s  p r o v i d e d  u n d e r  t h i s  s e c t i o n .  A t  th e  
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h e a r i n g ,  a p e r s o n  who c l a im s  an o w n e r s h i p  o r  s e c u r i t y  i n t e r e s t  i n  the  
m o t o r  v e h i c l e  must e s t a b l i s h  by a p r e p o n d e r a n c e  o f  t h e  e v id en c e  t h a t

( 1 )  t h e  p e t i t i o n e r  h a s  an i n t e r e s t  i n  t h e  m o to r  v e h i c l e  
a c q u i r e d  i n  good  f a i t h ;

( 2 )  a p e r s o n  o t h e r  t h an  t h e  p e t i t i o n e r  was c o n v i c t e d  o f  the  
o f f e n s e  t h a t  r e s u l t e d  i n  t h e  f o r f e i t u r e ;  and

( 3 )  b e f o r e  p a r t i n g  w i t h  t h e  m o t o r  v e h i c l e ,  th e  p e t i t i o n e r  
d id  n o t  know o r  h av e  r e a s o n a b l e  c a u s e  t o  b e l i e v e  t h a t  i t  wou ld  be used  
i n  t h e  c om m is s i o n  o f  an o f f e n s e .
S ec .  6 .  AS 2 8 . 3 3 . 0 3 7 ( d )  i s  r e p e a l e d .
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C O N T I N U A T I O N  o f  1'Tj C A L  N O T E  A N A L Y S I S

Fo r  Bi l l /Resolution No. HB 52______

This b i l l  amends AS 2 8 .3 5 .0 3 6 (a )  by mandating th a t  the s t a t e  
seek f o r f e i t u r e  of  the motor v e h i c l e  involved i f  the c o n v ic te d  person  
has been p rev io us ly  convic ted  more than once fo r  d r iv i n g  w hi le  
i n t o x ic a t e d  or fo r  re fu s in g  to submit to a chemical  t e s t .  Under current  
law, the s t a t e  has the op t ion  of  seek ing  f o r f e i t u r e ,  but i t  i s  not  
mandated to do so .

Department o f  Law records ,  as w e l l  as those o f  the D i v i s i o n  of  
Motor V e h ic l e s ,  in d ic a te  that  the department would have to  seek  
f o r f e i t u r e  in  300 to 400 c a s e s  annual ly ,  where i t  does n o t  do so  now. 
The f o r f e i t u r e  process  can be somewhat complicated  whenever p a r t i e s  
other  than the person convic ted  hold an ownership or s e c u r i t y  i n t e r e s t  
in the v e h i c l e  invo lved .  A separate  court hearing would have to be held  
in each in d iv id u a l  case .  A t i t l e  search o f  each v e h i c l e  would have to  
be conducted.  A l l  th ird  p a r t i e s  with an ownership i n t e r e s t  would have 
to be n o t i f i e d  so that  they may a s s e r t  t h e i r  ownership i n t e r e s t  a t  the  
h ea r ing s .  I f  a th ird  party proves t h e i r  ownership or s e c u r i t y  i n t e r e s t ,  
and proves that  they did not know or have reasonable  cause to  know the  
v e h i c l e  would be used in the commission o f  an o f f e n s e ,  the v e h i c l e  and 
t i t l e  to v e h i c l e  i s  r e leased  to the party ho ld ing  ownership ,  or an 
amount equal to the value  in  the v e h i c l e  held  by the party  h o ld in g  a 
s e c u r i t y  i n t e r e s t  i s  paid to that party .  In any e v e n t ,  a s u b s t a n t i a l  
amount o f  resou rces  w i l l  be required to acquire  and hold v e h i c l e s ,  and 
to manage the proceeds from v e h i c l e s  that  have been s o ld .

Attorneys with  the M un ic ipa l i ty  of  Anchorage,  which conducts  a 
municipal  f o r f e i t u r e  program under AS--28T35. 0 38T~have—ady.ised us that  
ownership or s e c u r i t y  in t e r e s t s -^ a r e ' -b e id —hy persons o t h e r ^ t b a n  the  
person conv ic ted  of  an o f f e n s e  (in  90 to 95 per cent  o f  the c a s e s 1 that  
they have handled.  Thus, i t  appear5~--tha£_yery few f o r f e i t u r e s - W i l l  be 
s tra ightforw ard  or without need fo r  c o s t l y  l e g a l  p ro c e e d in g s .  The 
Department o f  Law e s t im a te s  that at  l e a s t  one a t to r n e y  I I I ,  one 
p a r a p r o f e s s i o n a l , and one c l e r k  t y p i s t  w i l l  be required  to prepare and 
handle f o r f e i t u r e  a c t io n s .  In add it ion  to normal personnel  and support  
c o s t s ,  a sum of  $25,000 w i l l  be needed to p ubl ish  l e g a l  n o t i c e s  fo r  l i e n  
h o ld e r s ,  and o thers  with ownership i n t e r e s t s  who cannot be e a s i l y  
contacted  or r e a d i ly  i d e n t i f i e d .  Other departments that  w i l l  a l s o  
probably see  a f i s c a l  impact i f  t h i s  b i l l  i s  enacted are the Pu b l ic  
Defender and the Court System, who would exper ience  in c r e a se d  c a s e lo a d .  
Likew ise ,  the Department of  Public S a fe ty ,  who would be r e s p o n s i b l e  for  
hold ing  and d isp o s in g  of  v e h i c l e s ,  and for  r e m i t t in g  the proceeds  of  
s a l e s  to those  having s e c u r i t y  i n t e r e s t  in many of  the v e h i c l e s  that  are  
to be s o ld ,  w i l l  a l s o  experience  a f i s c a l  impact.  The: department
re c o g n iz e s  the va lu ab le  s o c i a l  purpose that  t h i s  b i l l  s e r v e s ;  however,  
i t  must caut ion aga in s t  burdening i t  with new r e s p o n s i b i l i t i e s  in  a 
budget year when many of  the department's  core p rosecu t ion  f u n c t i o n s  are 
being s e v e r e ly  c u r t a i l e d  due to budget c o n s t r a i n t s .

p2g e _ _ i _  of
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C O N T I N U A T I O N  of F I S C A L  N O T E  A N A L Y S I S

HB 5 2
For  Bi l l /Resnli if ion  \ n .

HB 52 F i s c a l  A nalys is  

Funding Summary

Atty  I I I  P/A II  Clerk Typ is t  I I I T o ta l

71000 62.5 42.6 27.6 132.7

72000 1.8 1.8 - 0 - 3 .6

73000 29.8 4 .8 4 .2 38 .8

74000 4 .5 4 .5 3 .3 .12 .3

75000 1.5 1.5 8 .0 11 .0

Total 55 .2 100.1 43.1 198.4

Costs beyond FY 88 inc lude  a 3 per cent annual i n f l a t i o n f a c t o r .

3 3
p a c e   o t _____



Position Title
A t t o r n e y  I I I

No. of Positions
1

Range/Step
22A

Darg. Unit
PX

l ime Status

PFT

Staff Months

1 2

Location

ERA -  A n c h o r a g e
Election District

Type o f Expenditure' Amount
1 2 3

Salary 4 9 , 1 4 0
Benefits 1 3 , 3 1 1
Premium Pay
Other •• •••; •;:••/ • ..

Total Personal Services 6 2 , 4 5 1
Travel 1 , 8 0 0
Contractual 2 9 , 8 0 0
Commodities 4 , 5 0 0Equipment 1 . 5 0 0
Oilier

Total Cost 1 0 0 ,0 5 1
.••• 's;-.- . V

Funding Source for Total Cost
Federal Receipts 1 0 0 2
G. F. Match 1003
General Fund 1004 1 0 0 ,0 5 1
l-A Receipts 1006
CIP Receipts 1061
Other

.■ . :

■ y v.. *.

' ■
s' . :T * .:' v>

Justification
This p o s i t i o n  i s  needed at Anchorage, and other  
sou th centra l  l o c a t i o n s ,  to handle the 300 to 400 
f o r f e i t u r e  a c t io n s  mandated by HB 52. Each 
req u ires  a cou r .  hearing ,  motions and, in 90 to 95 
per cent  o f  the c a s e s ,  th ird  party ownership or 
s e c u r i t y  i n t e r e s t s .  This b i l l  w i l l  generate  a 
large  volume of  l e g a l  t r a n s a c t io n s  requ ir ing  the 
f u l l - t i m e  s e r v i c e s  o f  at  l e a s t  one a t torn ey .  
Although these  t r a n s a c t io n s  are o f t e n  complicated,  
they rare ly  in v o lv e  complex l e g a l  i s s u e s .  
A l lo c a t io n  of  the p o s i t i o n  to the sub-journey  
l e v e l  of  Attorney I I I  i s  th e r e fo r e  recommended.

R e q u e s t  F o r

N e w  P o s i t i o n

i
Agency Department o f  Law 

BRU Prosecut ion_______

Component Third J u d i c i a l  D i s t r i c t
Page 1 o f 3
Revised Dale

FY 88



Position Title
Paralegal Assistant II

No. of Positions
1

Range/Step
1.6A

Barg. Unit
GGU

Time Status

PFT

Staff Months

12

. r>
Type of Expcndilurc Amount

1 2 3
.Snlnrv 32 ,424
Benefits 10,127 . . '
Premium Pay
Olhcr ; •/ • ••• ■ v-. .• ^• •' •: •'.• • - ■

Total Persona! Services 42,551
Travel 1,800
Contractual 4,800
Commodities 4,500
Equipment 1,500
Other

Total Cost 55,151
• ' 'V

Location

EBA - Anchorage
Election District

Funding Source for Total Cost
Federal Receipts 1002
G. F. Match 1003
General Fund 1004
I-A Receipts 1006
C1P Receipts' 1061
Other

55,151

.. ■ ■
I •

Justification
This p o s i t i o n  i s  needed at Anchorage, and other  
s o u th c e n tr a l  l o c a t i o n s ,  to a s s i s t  with the 300 to 
400 v e h i c l e  f o r f e i t u r e  a c t io n s  mandated by HB 52.  
T i t l e  and records  searches  to v e r i f y  an ownership 
or s e c u r i t y  i n t e r e s t ,  l e g a l  n o t i f i c a t i o n ,  and 
preparation  o f  a l ]  n e c e s s a iy  documentation w i l l  be 
required .  This l e v e l  o f  work i s  most 
a p p rcp r ia te ly  a l l o c a t e d  to the Para lega l  A s s i s t a n t  
II  c l a s s .

R e q u e s t  F o r

N e w  P o s i t i o n

Agency
BRU

Component

Department of  Law

Prosecut ion

Third J u d i c i a l  D i s t r i c t
Page o f
Revised Dale

FY 88



Position Title
Clerk Typ is t  I II

No. of Positions Range/Step Darg. Unit
1 815 GGU

Time Status Staff Months

PFT 12
Location Election District

E15A -  Anchorage 8
Justification

Type of Expenditure Amount This c l e r i c a l  p o s i t i o n  i s  needed to a s s i s t  the
I 2 3 a t torn ey  and the p a r a le g a l  handle the 300 to 400

Salary ■20,136 . ■ v e h i c l e  f o r f e i t u r e  a c t i o n s  mandated by HB 52.  A 
very large  volume o f  ro u t in e  documents w i l l  be 
generated by t h i s  work, in c lu d in g  motions ,  n o t i c e s  
to persons with ownership or s e c u r i t y  i n t e r e s t ,

Benefits 7,507
■ V" -V- 
• -  - •■"-■•

Premium Pay
Other

Total Personal Services , '--iV-i?.-;-:-:'- i-:: 'W-t'Z 27.(543 and correspondence between the p a r t i e s .  Because
Travel - 0 - t h i s  work w i l l  not u s u a l ly  in v o lv e  h igher  l e v e l
Contractual 4 ,200 l e g a l  in s truments ,  such as b r i e f s ,  a l l o c a t i o n  to 

the Clerk Typis t  I I I  l e v e l  i s  recommended.Commodities 3,300
Equipment 8,000
Utlter

Total Cost . 43 ,143

Funding Source for Total Cost
Federal Receipts 1002
G. F. Match 1003
General Fund 1004 43,143
l-A Receipts 1006
CIP Receipts' 1061
Other

... • •. ''• • : ; *': . * • S  ̂  ̂: ?*•*> ... *;? ̂ ^   ̂•' i* A. * : : - . I'; • ::. •.. .. . v_';' .7 .y*. '• v ' •• : : • .
R e q u e s t  F o r

N e w  P o s i t i o n

Agency
BRU

Component

D e p a r t m e n t  o f  Law FY 88
Prosecut ion

T h i r d  J u d i c i a l  D i s t r i c t
Page 3 o f 3
Revised Dale



Alaska State Legislature
Representative N iilo  Koponen

Pouch V 
J.ineau, Alaska 99811 

(907) 465-4992

542 4th Avenue, Suite C 
Fairbanks, Alaska 99701 

(907) 456-8161

POSITION PAPER

HB 52 "AN ACT RELATING TO MOTOR VEHICLE FORFEITURE."

Alaska ranks third highest per capita nationv/ide in 
alcohol-related accident fatalities. After HB 6 was signed into 
law in September 1983, the prosecution was given the option to 
request the confiscation of a vehicle for second time DWI 
offenders. In Fairbanks, only one person in three years has been 
ordered to forfeit their car. Alaska statistics show that in 
1985, there were 365 drunk driving accidents involving third time 
offenders. During the first 11 months of 1986, this figure 
increased to 412 drunk driving accidents. These alarming 
statistics have led me to introduce this legislation.

The purpose of HB 52 is to strengthen the legislative intent of 
AS 28.35.036 by stating that "...the state shall [may] move the 
court to order the forfeiture of the motor vehicle..." The 
primary intent of HB 52 is to limit drunk driving fatalities.
This legislation may also act as as a deterrent by convincing 
first time DWI offenders that they will no longer have a vehicle 
in their possession if they are convicted of a second time DWI 
offense.

It is important to realize that under AS 28.35.037 (Remission of 
Forfeitures) an offender can go to court in order to retrieve his 
or her car, thereby protecting and third party interests in the 
motor vehicle. The offender must follow the guidelines within 
statute and present relevant arguments to the judge.
Sec. 28.35.037(c) states that if the person satisfies these 
requirements, the court shall order that the motor vehicle and 
title be released.

It is routine practice of Alaska game wardens to immediately 
confiscate cars, trucks and guns when a hunting violation is 
charged, prior to completion of the violator's due process 
proceedings. It is my feeling that the protection of human life 
should be considered at least as important in state law as a 
hunting or parki.--..; violation.
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M O TH ERS  A G A IN S T  D R U N K  D R IV E R S  

Fairbanks Northern Lights Chapter 
P . O .  B o x  1 1 6 7  

F a i r b a n k s ,  A l a s k a  9 9 7 0 7 - 1 1 6 7  

( 9 0 7 )  4 5 6 - 3 9 6 4

.TJT

FORFEITURE OF VEHICLE 
OBJECTIVE

I t  is  no s e c re t  t h a t  the e f f e c t s  o f  D r iv ing  While I n t o x i c a t e  (DWI), 
are a majo r  h ea l th  problem. Once again 1985 s t a t i s t i c s  compiled by in d i v id ­
ual s t a t e  departments o f  highway, Alaska has ranked t h i r d  nationwide f o r  
the h ighest  r a t e  per c ap i t a  o f  a l c o h o l - r e l a t e d  crash f a t a l i t i e s  (see a t ­
t a ch ed ) .  Death,  i n j u r y ,  and trauma occur to the v ic t ims and v ic t im f am i l i e s  
o f  DWI c ra shes .  Economical ly t h i s  problem is  cos t ing  our communities m i l ­
l i o n s  annua l l y  in l o s t  wages, cou r t  c o s t s ,  un recove rab le  medical charges , 
h ighe r  insurance r a t e s ,  and o th e r  r e l a t e d  expenses.

Mothers Against Drunk D r iv ing  (MADD), is  an o rg an i z a t i o n  whose primary 
goa l i s  t o  reduce the  number o f  deaths and i n j u r i e s  r e s u l t i n g  from DWI 
c rashes through ou r  e d uca t i on a l ,  l e g i s l a t i v e  and Victim Assistance programs.

In the past t h r e e  y e a r s ,  we have asked you, ou r  l e g i s l a t o r s ,  to  in ­
crease the p e n a l t i e s  f o r  DWI, and r e f u s a l  t o  submit to  a breath t e s t ,  to  
r a i s e  the d r in k in g  age t o  21 ,  to  ; p r o h i b i t  Happy Hour s a l e s ,  t o  i n s t i t u t e  
mandatory d r i v e r  insurance ,  and t o  a l low f o r  v eh ic le  c on f i s c a t i o n  f o r  second 
time DWI o f f e n d e r s ,  and o the r  r e l a t e d  l e g i s l a t i o n .

We are once again faced with making a request  th a t  you cons ide r  amend­
ing AS 2 8 . 3 5 . 0 3 6  F o r f e i t u r e  o f  Motor Veh ic le .

I t  has been our ob se rva t ion  s ince the passage o f  HB-6 which was signed 
in to  law in September o f  1983 by then Governor S h e f f i e l d ,  t h a t  cur d i s t r i c t  
a t to rneys  and judges have been f a i l i n g  to  e x e rc i s e  t h e i r  op t ion t o  c o n f i s ­
cate a v e h ic l e  f o r  a second o f f e n d e r  f o r  DWI. To da te ,  our d i s t r i c t  a t ­
t o r n e y ' s  o f f i c e  in Fairbanks (Fourth J u d ic i a l  D i s t r i c t ) ,  have oeen f a i l i n g  
to  e x e rc i s e  t h e i r  op t ion  to c on f i s c a t e  a v eh ic le  f o r  a second o f f e n d e r  f o r  
DWI. To date our d i s t r i c t  a t t o r n e y ' s  o f f i c e  ^eoor ts tha t  they have on ly  
con f i s c a ted  cne ( i )  v e h i c l e .

We do not f e e l  tha t  the c o n f i s c a t i o n  of  one v e h ic le  :n n ea r ly  tn ree 
years  serves as a d e t e r r e n t  f o r  anyone, and without d e te r r en t s  tna t  <sec 
one o u b l i c ' s  a t t e n t i o n ,  we can never hope to tee * decrease .n t r : :  -. .e t  
conduct . In f a c t ,  we have seen a se r iou s  r i s e  ir. tr.e "u roe r  acc.a 

   i n  Tho r banKs listen S ta r  3orcugh i r e  taso -.d-i-a - a r t .
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MOTHERS AGAINST DRUNK DRIVERS 

Fairbanks Northern Lights Chapter 
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F a i r b a n k s .  A l a s k a  9 9 7 0 7 - 1 1 6 7  
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FORFEITURE OF VEHICLE 
OBJECTIVE

Pa9e 2 .
In 1985 FNSB r e s id en t s  were k i l l e d  in a l c o h o l - r e l a t e d

c ra she r ,  one boy was k i l l e d  Outside and two UAF students ( b r o t h e r  and s i s t e r )  
were k i l l e d  ou t s id e  o f  Was i l i a .  In 1986 f i f t e e n  ( 1 5 )  FNSB re s id en t s  were 
k i l l e d  in a l c o h o l - r e l a t e d  e r a s e : ,  two were k i l l e d  in D a i i f o r n i a .  F ive  o f  
the impaired d r i v e r s  r e sp on s ib le  f o r  deaths in 1986 had p r i o r  DWI conv ic ­
t i o n s  and one was d r i v in g  with an i l l e g a l l y  obta ined l i c en se  at the t ime he 
k i l l e d  a young woman on Farmers Loop Road.

We a re  t o l d  th a t  the reason the d i s t r i c t  a t t o r n e y ' s  o f f i c e  in Fairbanks 
has not requested c o n f i s c a t i o n  o f  a v eh ic le  i s  because tha t  most defendents 
do not have c l e a r  t i t l e  t o  the v eh ic le , ,  o r  th a t  the v e h ic l e  is  o f  such poor 
q u a l i t y  t h a t  i t  would not  be co s t  e f f e c t i v e  to  impound and then l a t e r  auc­
t i o n  o l d e r  model c a r s .  We f e e l  the ph i losophy o f  c o n f i s c a t i o n  as a d e t e r ­
r en t  to  o the rs  i s  being ove r looked  here .

We do not f e e l  th a t  these a re  s u f f i c i e n t  reasons t o  f a i l  to e x e r c i s e
the op t ion  under HB-6, p a r t i c u l a r l y  when the re  i s  a r i s k  o f  f u r t h e r  human
l i v e s  being l o s t !  Both the Fairbanks P o l i c e  Department and the Alaska 
S ta te  Troopers have h ighe r  a r r e s t  s t a t i s t i c s  the past two years  f o r  i n d i ­
v idua l s  D r iv ing  With Suspended Operators  Licnest. (DWSOL). This is  due in 
p a r t  to the f a c t  tha t  our community is p a i n f u l l y  aware th a t  both law en­
forcements agencies have exper ienced la bo r  cutbacks tha t  t r a n s l a t e s  in to  
fewer o f f i c e r s o n  the road a t  any given t ime .  In o the r  words l i k e  everyone 
e l s e  DWI o f f e n d e r s  recogn ize th a t  t h e i r  chances f o r  being stopped have been 
minimized. The magnitude o f  t h i s  problem demands th a t  the DWI o f f e nd e r  te 
re fused f u r t h e r  access to  h is  o r  her v e h ic l e  to  ensure t h a t  f u r t h e r  l i v e s  
and i n j u r i e s  are not caused by t h e i r  cont inu ing to  d r i v e  without a l i c en se .

i t  is aamiraoie tna t  the ;udces were given a chance to  use d i s c r e t i o n  
to c o n f i s c a t e ,  by the word "may" cei.ng jsed in the content or as I 5 .D 5 .D 3o .  
However, i t  .nas become oovicus tha t  the j u s t i c e  tystem "as *t • D e a  t :  • e x ­

c ise  common cense in i t c  c i o o r e t i c n  to cse t.nis : p t : o n  -.s : ' i r - c .  .■ -cap­
t i o n  and as a d e te r r en t  measure to  o t h e r s ,  and has t n e r e f o r  ; a i * r c
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FORFEITURE OF VEHICLE 
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page 3
t e c t  the p u b l i c .  Under the ci rcumstances we would ask t h a t  the word "may" 
be changed t o  " s h a l l "  in AS 2 8 . 3 5 . 0 3 2 ( a ) ,  to  ensure th a t  f i r s t  t ime DWI 
o f f e nde r s  r e a l i z e  tha t  i f  convicted f o r  a second o f f e n s e  they w i l l  no longer 
have a v eh ic le  in t h e i r  possess ion with which t o  j e op a rd i z e  human lo s s  o f  
l i f e  and l L . o .

7o counter the argument o f  " c l e a r  t i t l e "  we r e f e r  you t c  AS 2 3 . 3 5 . 0 3 7  
Rei iss ion o f  F o r f e i t u r e s  which s p e c i f i c a l l y  addresses l i e n h o ld e r s  r ights . .

A d d i t i o n a l l y  we f e e l  sure th a t  once the pub l ic  is n o t i f i e d  o f  the 
amendment t o  t h i s  law, c r e d i t  companies w i l l  reques t  th a t  p o t e n t i a l  c red ­
i t o r s  who a l r e ady  have a DWI conv ic t i on  to  inc rease  mandatory SR22 premiums 
to  cover p o s s ib l e  f o r f e i t u r e  o f  v e h ic l e s .

To counte r  the argument o f  immediate c o n f i s c a t i o n  o f  v eh ic le s  used in
the commission o f  a crime i . e . ,  DWI/ re fusa l  t o  submit to  a breath t e s t ,  we
remind you o f  the r ou t in e  p r a c t i c e  o f  Alaska Game Wardens in t h e i r  a u th o r i t y
to immediately c on f i s c a t e  not on ly  cars and t r u c k s ,  but guns, p lanes ,  snow- 
machines, e t c . ,  when a hunting v i o l a t i o n ‘ i s  cha rged , p r i o r  to due process
being completed. We a re  secure tha t  the precedent se t  the re  should c e r t a i n ­
ly  extend to  the p ro te c t i o n  o f  human l i v e s , as opposed to  animal l i f e !

In a n t i c i p a t i o n  o f  the argument chat the impaired d r i v e r  may not be 
a r r e s t e d  whi le  d r i v in g  h i s / h e r  own r e g i s t e re d  v e h ic l e ,  cons ide r  t h i s  op t ion .  
Upon the f i r s t  conv ic t ion  f o r  DWI/Re fusa l ,  and upon completion o f  o the r  
renui rements made by the cou r t  f o r  the r e tu rn  o f  the o f f e nd e r s  l i c en se  we 
would suggest co lo r -c oded  d r i v e r ' s  l icenses t o  ind ic a te  t o  c a r  r e n ta l  agen­
c i e s ,  employers ,  o r  o the rs  who might " l o an "  v eh ic le s  t o  in form and c r o t e c t  
them from p o s s ib l e  f o r f e i t u r e .  Remembering tha t  a l i e n h o ld e r  must, accord­
ing tc  AS 2 8 . 3 5 . 0 3 7 .  Dr ove tnn t  "the o e t i t i o n e r  did not know o r  have reason ­
ab le  cause t o  o e l i e v e  that i t  would be used in the commission o f  an : f F = n s e '.
Obviously in su re r s  would want to  inform c l i e n t s  o f  o o s s i b l e  le ss  o f  tove r ige
should the insured lean a ca r  to ind iv idua l  o r i o r  to checkin' ’: the t r - t . v e r "
l i c en se .
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MOTHERS AGAINST DRUNK DRIVERS 

Fairbanks Northern Lights Chapter 
P . O .  B o x  1 1 6 7  

F a i r b a n k s ,  A l a s k a  9 9 7 0 7 - l l f 7  

( 9 0 7 )  4 5 6 - 3 9 6 4

FORFEITURE OF VEHICLE 
REQUESTS

page 4
1st CONVICTION DWI/REFUSAL

* In add i t ion  t o  a dm in i s t r a t i v e  ano cou r t  ordered requi rements  now in p lace ,  
impound the v eh ic le  u n t i l  the ind iv id ua l  purchases spec ia l  r i s k  p o l i c y  
( SR 2 2 ) , i n co rp o ra t ing  l e in h o ld e r s  p ro t e c t i o n  f rom f o r f e i t u r e  f o r  p o s s ib l e  
f u t u r e  o f f e n s e s .  Insurance must be "term" t h a t  cannot be cance l led  by 
v e h ic l e  owner. I f  insurance exp i res  f o r  non-payment, o r  a re fund is r e ­
quested thereby c ance l l i n g  the p o l i c y ,  the insurance company is requ i red  to  
inform the S ta te  D iv i s ion  o f  Motor Vehic les  w ith in  24 hours .

*  Upon completion o f  a l l  requi rements to  r e i n s t a t e  the d r i v e r s  l i c en se  the 
DMV be requ i red  t o  c o l o r - c o d e ,  o r  otherw ise p l a i n l y  .no te ,  the DWI conv ic t ion  
v i s i b l y  on the l i c e n se .

* Accompanying cos ts  to  above procedure i . e . ,  impoundment f e e s ,  f i l i n g  f e e s ,  
record search fees ,  be paid by the app l i c an t .

2nd CONVICTION DWI/ REFUSAL
* Vehic le  used in the commission o f  the crime DWI/Rofusa l be con f i s c a ted  by 

the s t a t e  and disDcsed rT at pub l ic  auc t ion .  Proceeds t o  be re tu rned  to 
the General Fund o r  des ignated f o r  compensation to  v ic t ims  o f  drunk d r i v i n g .  
( I t  might be noted tha t  an increased f l e e t  o f  ca rs  a v a i l a b l e  to  auct ion are 
a g rea t  resource f o r  n o n - p r o f i t  groups who t y ' c a l l y  might have manpower 
and in -k ind  c on t r i b u t i on s  to r e p a i r  damaged ' t  l i t t l e  o r  no c o s t ,  then 
use them as a r a f f l e  i tem ) .

* Ninety ( 9 0 )  days p r i o r  to the e f f e c t i v e  date o f  t h i s  l e g i s l a t i o n  rub I i c 
not i f  i ra t . ion i s  civen t o  the pub l ic  in forming a l l  o f  the ram i f  i c a t i o n s  o f  
the ac t .
Attachments:
1985 A lcoho l -R e la t ed  T r a f f i c  F a t a l i t i e s  - USA 
AS 2 8 . 3 5 . 0 3 7
E f f e c t  o f  Bankruptcy on DWI judgments

f  / /

   «. -______________
...... . • . . , 7. ■ ; i1" 7- '>’■"•’ 7-
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1985 a l c o h o l  r e l a t e d  t r a f f i c  f a t a l i t i e s *

Poptiln t ion Fata 1 JIIcs Torn I •* t |»>n l ,» t i •

S ta te F a t a l i t i e s Tn_MUlions Per HI.1.1.ion S ta te Fatal  11 Los In Ml.1 1 inn l i t  *«''

Alabama 21A 3.9 55 Montana 1 18 .8 i ,
Alaska 69 .4 173 Nebraska 91 1 .6
Arizona 335 2 .8 120 Nevaua 117. .8 1 '
Arkansas 324 2.3 141 New Hampshire 102 .9 1' <
C ali fornia , A12 23.7 102 Mew J ersey 246 7.4 i

Colorado 242 2.9 83 Mew Mex ico 293 1.3 . • ,
Connecticut 252 3.1 81 . New York 695 17.6 . i
Delaware 73 .6 122 North Carolina 637 5.9 |i-'
Florida 1,294 9.7 133 North Dakota 50 .7 7 I

Georgia 700 5.4 130 Ohio 74 6 10.8 1 •i
Hawai i 77 1.0 77 Oklahoma 279 3 .0 ■' 1

Idaho 118 .9 . 131 Oregon 285 2 .6 1 1"
I l l i n o i s 554 11.4 49 Pennsylvania . 767 11.9 c i
Indiana 232 5.5 42 Rhode Island 50 ' .9 51.
Iowa 234 2 .9 81 I> nth Carolina 385 3.1 1 24
Kansas 152 2.4 63 South Dakota 69 .7 O'l

Kentucky 168 3 .6 47 Tennessee 318 4 .6 69
Louisiana 401 4.2 95 Texa3 989 14.2 70
Maine 56 1.1 51 Utah 110 1 .5 7 3
Maryland 741 4 .2 176 Vermont 41 .5 8 ’
Massachusetts 222 5.8 38 Virg inia 479 5 .3 'lit

Michigan 719 9 .3 77 Washington 326 4.1 80
Minnesota 261 4 .1 64 West V irg in ia 257 2 .0 129
M i s s i s s * opi 300 2 .5 120 Wisconsin 187 4 .7 40
Missouri 486 4 .9 99 Wyoming 70 .5 1/.0

* F a ta l i ty  t o t a l s  were determined by Hjrtyja^and are o f f i c i a l  numbers, but probably l e s s  than
ac.tual numbers because o f  under-report ing  of  in t o x i c a t e d  injured  d r iv e r s .  Popula t ion  t o t a l s  are  from S t a t i s t i c a l .  
Abstract of  the United S ta t e s ,  1982-1983,  and a r e ,  t h e r e f o r e ,  an es t im ate  of  1985 p op ula t ion .
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C hapter 77

f o r f e i t e d  under th i s  s e c t io n  say  be d isp o sed  o f  a t  th e  d is c r e t io n  o f

th e  departm en t. C f  ^ ^ f  ̂ ‘ * *
Sac. 28 .35 .037 . REHISSION OF FORFEITURFS.' (a> Upon re c e iv in g  

n o t ic e  from th e  c o u r t  o f  th e  tim e and p la c e  s e t  f o r  a h e a r in g  under 

AS 28 .3 5 .0 3 6 , th e  s t a t e  s h a l l  p ro v id e  Co evary  person  who has on 

a s c e r ta in a b le ' ow nership  o r  s e c u r i ty  i n t e r e s t  in  th e  motor v e h ic le  

w r i t te n  n o tic e  th a t  in c lu d e s

(1) a d e s c r ip t io n  o f  th e  m otor v e h ic le t

(2) th e  tim e and p lace  o f  th e  f o r f e i t u r e  h c a rin g i

(3) th e  le g a l  e u c h o r ity  under which th e  m otor v e h ic le  may 

he f o r f e i te d )

(4) n o t ic e  o f  che r i g h t  to  in te rv e n e  to  p ro te c t  the in c e r -  

esc in  the  nocor v e h ic le .  '

. (b) Ac che h e a r in g , a person  who c la im s an ow nership o r s e c u r i ty  

i n t e r e s t  in  th e  m otor v e h ic le  must e s t a b l i s h  by a  p reponderance o f che 

ev idence th a t

(1) th e  p e t i t i o n e r  haa an i n t e r e s t  in  th e  m otor v e h ic le  

acq u ired  in  good f a i t h )

(2) a perso n  ocher chan che p e t i t i o n e r  was co n v ic ted  o f th e  

o ffe n se  chat r e s u l te d  in  th e  f o r f e i t u r e  i and

(3) b e fo re  p a r t in g  w ith  the  m otor v e h ic le ,  che p e t i t i o n e r  

d id  no t know o r  have rea so n ab le  cause  co b e lie v e  chat IT would be used 

in  che cotan ission  o f  an o ffe n se .

•(c) I f  a p erso n  s a t i s f i e s  th e  req u irem en ts  o f  (b) o f  th i s  sec*

-4oo . the co u rt s h a l l ,  o rd e r  th a t  an amount equal to  th e  v a iu e  o f th e

p e t i t i o n e r 's  i n t e r e s t  in  the  m otor v e h ic le  be p a id  to  cne pa  LlL lull's i.' 

o r  th e  courc s h a l l  o rd e r  thac th e  mottrr v e h ic le  be re le a s e d  co th e
i

p e t i t i o n e r  ccgecher w ith  t i t l e  co th e  m otor v e h ic le .

(d) F o r f e i tu r e  o f a motor v e h ic le  under AS 23.35.036 i s  w ith o u t !
5CS 2 3 K B  c (F ln ) |-21-



w e Cyp*"

JAN 23 '87 l>3:32 LIO - FAIRBANKS P.9

R E V I E W  R E S O U R C E S  F O R  P R O S E C U T O R S

most states, the public prosecutor .has a great deal of discretionary power 
deciding what cases he wants :o try and what charges will be filed. Some 
ties allow for the hiring of a private prosecutor if a victim is not satisfied 
th the public prosecutor. In some of those states the public prosecutor must 
ant the privite prosecutor permission to try the case. Victims should be aware 
their state statutes regarding this procedure.
most states, prosecutors are subject to review both by the bar association 

•d by a stat* 'egulatory group usually referred to as a "Prosecutor's Council" 
"Prosecutor Review Board." Call the switchboard of your state capitol 
get the phone number and address of such a group. Usually they consist 
other prosecutors, so the review is by peers.
few states have what is called a “ John Doe Statute" or a “ One Man Jury 
atute" in which a person may go directly to a judge if he believes that a 
imr was commuted and the prosecutor has not filed charges. Wisonsin's 
itute follows:

>2.20 John Doe proceeding. If a person complains to a judge that he has 
ason to believe that a crime has been committed within his jurisdiction, the 
mge shall examine the complainant under oath and any witnesses produced 
(•.nun anti may, and at the request of the district attorney shall, subpoena 
id examine other witnesses to ascertain whether a crime has been committed 
id b" whom committed. Tits extent to which the judge may proceed in such 
-.anunation is within his discretion. The examination may be adjourned and 
:ay be secret. Any witness examined under this section may have counsel 
resent at the examination but such counsel shall not be allowed to examine 
i: client, cross-examine othet witnesses or argue before the judge. If it appears 
robable from the testimony given that a crime has been committed and who 
stummed it, the complaint shall be reduced to  writing and signed and verified; 
*d thereupon a warrant shall issue for the arrest of the accused. Subject to 
971.23, the record of such proceeding and the testimony taken snail not 

:  open to inspec ion by anyone except the district attorney unless it is used 
y the prosecution at t te  preliminary hearing or the trial of the accused and 
ten only to  the extent that u  is so used,.
A defendant must be allowed to use testimony o f witnesses a t a secret John 

>oe proceeding to impeach the same witnesses at. the trial, even if the pro- 
icution does not use the John Doe testimony. Myers v. State, 60 W (2d) 248, 
OS NW (2d) 3IT. . V

Immunity hearing must be in open court. State ex :el. Newspapers, Inc. v. 
lircuit Court, 65 W (2d) 66, 221 NW (2d) 894.

Person charged as result o f John Doe proceeding has no recognized interest 
the maintenance of secrecy in that proceeding. John Doe discussed. State 

'. O’Connor, 77W (2d) 261, 232 NW (2d) 671.
No restrictions of the 4th and 5th amendments preclude enforcement of an 

irder for handwriting exemplars directed by presiding judge in John Doe 
iroceeding. State v. Doe, 78 W (2d) 161. 254 NW (2d) 210.

See note to A n. I, sec. 8. citing Ryan v. State, 79 W (2d) 83,255 NW (2d) 910. 
This section does not violate constitutional separation of powers doctrine, 

lohn Doe discussed. State v. Washington, S3 W (2d) SC8, 266 NW (2d) 597 
197S).

Balance between public1'  right to know ana r.eed for secrecy in John Doe 
proceedings discussed. In re Wis. Family Counseling Services v. State, 95 W 
,3d) 670. 291 NW (2d) 631 (Ct. App. 1980).

ionn Doe judge may not issue material witness warrant under 969.01 (3). 
State v. Brady, 118 W (2d) 154, 345 NW (.d ) 533 (Ct. App. 1984).

R E V I E W  R E S O U R C E S  F O R  J U D G E S

:n most states, there is a review procedure for the handling of complaints about 
judges. It is usually called a "Commission on Judicial C onduct." a "Judicial 
Review B /ard," or other similar title. Call your iocal oar association or State 
Capitol switchboard to learn what is available in your state.
If you file a complaint, grievance, or concern, be su re y o u  k n ow  the fa c ts .

M A D D  C H A P T E R  T O  F I L E  C O M P L A I N T  

A G A I N S T  L O C A L  J U D G E ,  P R E S I D E N T  S A Y S
By Steve McGooigie 

Staff Writer of The News 
The president of the Dallas County chapter of Mothers Against Drunk Driving 
.•Aid Thursday that her arouo will file a complaint with the state Commission 
on Judicial Conduct against County Criminal Court Judge Haroia Entz in 
connection with Entz's handling of a recent drunken driving case.
Milo Kirk said Entz acted without authortr/ wncn he allowed Martin Vargas 
Rivera of Dallas to plead guilty on Jan. 16 to a nusaemcanor cnarge that did 
r.ot reflect the fast that Rivera had seriously i.nurrd four recme :n a ear 
accident.
Entz initially granted Rivera prooanon but later re-sentenced Rivera ;o a 
maximum two-year jail term after Rivera’s attorney requested that the guilty 
pita be voided and that Rivera be given a new trial.

Entz said he granted Rivera probation by mistake after reading an Incomplete 
probation report and after the defendant assured him that thrre were no injuria 
in the accident. He has maintained he did nothing improper, .

Mrs, Kirk said h e r , ’oup will file th« complaint against Entz after a ..ourt 
hearing Thurtday to determine whether Entz should be disqualified from 
hearing a request by Rivera’s new attorney for a third trial.
Chief misdemeanor prosecutor Mike GilletL requested the iisnu»nficaiion 
because he contended that Entz has shown he cannot be fair to t> cution. 
Retired state District Judge R. C. Vaughan of Sherman ruled at th - delusion 
o f the hearing that prosecutors had not proved Entz was biased, though 
Vaughan said he was bothered by the handling c f the case.

A T T E N T I O N  C I V I L  A T T O R N E Y S ! !

EF7ECT OF BANKRUPTCY 
ON DWI JUDGMENTS

The U.S. Ccnstitution and Federal Statues allow liberal protection of debtors 
through relief in the Bankruptcy Courts. A debtor is allowed to have certain 
liabilities discharged by operation of law, rendering the creditor's oiatm 
valueless, in bankruptcy, the holder of a civil judgment obtained in a iawsuit 
against a drunk driver is considered a C re d ito r , and the drunk driver a D e b to r .
CHAPTER 7
An inoividual debtor has two options in bankruptcy. The most commonly used 
is liquidation under Chapter 7 of the Bankruptcy Code. The debtor has most 
obligations forgiven and keeps a portion of his or her assets to facilitate a 
“ fresh start" after Bankruptcy. The debtor keeps such things as a homestead, 
clothing, nousel old furnishings, personal effects, tcols o f trade and, generally, 
an automobile. ■— \
These are typical of the assets exempted by law from execution io satisfy ! 
judgments. The rest o ' tne assets arc returned to secured creditors or liqiudatea 
(sold) to pay th* 'su ito rs  on a pro-rata basis. C erta in d e b ts a re n o t d isch a rg e d 
a n d  fo r g iv e n , su ch  as taxes, ch ild  s u p p o r t , a lim on y , a n d  D  R 't ju d gm e n ts .  T tie 
DWI judgment holder should carefully follow the bankruptcy case, and migm 
consider retaining counsei to be sure the origin of the claim is brought to the 
attention of the Bankruptcy Court, and the non-dischargeable nature ot the 
debt is noted and even confirmed.
It should be remembered that holding a non-dischargeable debt is still no 
guarantee of collecting any money since the debtor, immediately after bankrupt­
cy, holds only property which cannot be taken to satisfy a judgment. The 
creditor holding the DWI judgment, unlike those creditors whose claims are 
discharged, wiil be able to wait and attempt to collect as the debtor rebuilds 
assets following bankruptcy.

CHAPTER 13
An individual debtor could seek -elief under Chapter 13 o f the Bankruptcy 
Code and effect an adjustment of his or her debts. The debtor typically pays 
a portion of the debts, and has a portion discha' through a court supervised 
plan of three to fve  years. Some debts that would be non-dischargeable in 
a Chapter 7 liquidation are dischargeable in a Chapter I? Debt Adjustment 
plan. A  D W I  ju d g m e n t c o u ld  b e  d isch a rg e d a f te r a p a r t ia l p a ym e n t u n d e r su ch 
a p ia n .  The DWI judgment holder should retain counsel if the debtor attempts 
a Chapter 13 pian. Th e en tire p la n  ca n  b e  r e je c te d  i f  th e  B a n k r u p tc y  C o u r t 
f i n d s  it h as be en p r o p o s e d  in  " b a d  fa i t h .  "T h e  timing of the bankruptcy, the 
amount of the DWI judgment compared to the enure 3mount of debt, the 
effect on the holder of the judgment compared to other creditors, and many 
other factors will be considered by the court in evaluating a plan with an 
objecting creditor.
Defeating the entire plan may be the oniy way to p-event the discharge of the 
DWI judgment. If unsuccessful, the holder of the DWi judgment should still 
follow the Chapter 13 plan very doseiy, because many debtors do not loliow 
ihrough with their pian to completion and the dischar* z: the debts, home 
Chapter 13 plans are converted to Chapter 7 liouidations where the DWI 
judgment is not discharged.
It is not uncommon for attorneys representing defenaams in lawsuits to inreaten 
that their client will resort to bankruptcy relief if the suit is oursuea to lucanem. 
However, this threat has much less .mpact on victims oi arunx drivers cecauve 
oi tr.e preferential treatment or such judgments ir. tne B ankrupts Coae.
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28.35.035 A l a s k a  S t a t u t e s 28.35.036

S c 2 8 . 3 5 . 0 3 5 .  A d m i n i s t r a t i o n  o f  c h e m i c a l  t e s t s  w i t h o u t  

c o n s e n t .  i a )  I f  a  p e r s o n  i s  u n d e r  a r r e s t  f o r  a n  o f f e n s e  a r i s i n g  o u t  o f  a c t s  

a l l e g e d  t o  h a v e  b e e n  c o m m i t t e d  w h i l e  t h e  p e r s o n  w a s  d r i v i n g  a  m o t o r  

v e h i c l e  w h i l e  i n t o x i c a t e d ,  a n d  t h a t  a r r e s t  r e s u l t s  f r o m  a n  a c c i d e n t  t h a t  

c a u s e s  d e a t h  o r  p h y s i c a l  i n j u r y  t o  a n o t h e r  p e r s o n ,  a  c h e m i c a l  t e s t  m a y  

b e  a d m i n i s t e r e d  w i t h o u t  t h e  c o n s e n t  o f  t h e  p e r s o n  a r r e s t e d  t o  d e t e r ­

m i n e  t h e  a m o u n t  o f  a l c o h o l  i n  t h a t  p e r s o n ’s  b r e a t h  o r  b l o o d .

( b )  A  p e r s o n  w h o  i s  u n c o n r  . a s  o r  o t h e r w i s e  i n  a  c o n d i t i o n  

r e n d e r i n g  t h a t  p e r s o n  i r r a p a b ’ o f  r e f u s a l  i s  c o n s i d e r e d  n o t  t o  h a v e  

w i t h d r a w n  t h e  c o n s e n t  p r o v i d  j f  t * e r  A » S  2 8 . 3 5 . 0 3 1 ( a )  a n d  a  c h e m i c a l  

t e s t  m a y  b e  a d m i n i s t e r e d  t o  d e t e r m i n e  t h e  a m o u n t  o f  a l c o h o l  i n  t h a t  

p e r s o n ' s  b r e a t h  o r  b l o o d .  A  p e r s o n  w h o  i s  u n c o n s c i o u s  o r  o t h e r w i s e  

i n c a p a b l e  o f  r e f u s a l  n e e d  n o t  b e  p l a c e d  u n d e r  a r r e s t  b e f o r e  a  c h e m i c a l  

t e s t  m a v  b e  a d m i n i s t e r e d .

( c )  I f  c  c h e m i c a l  t e s t  i s  a d m i n i s t e r e d  t o  a  p e r s o n  u n d e r  t a )  o r  ( b )  o f  

t h i s  s e c t i o n ,  t h a t  p e r s o n  i s  n o t  s u b j e c t  t o  t h e  p e n a l t i e s  f o r  r e f u s a l  t o  

s u b m i t  t o  a  c h e m i c a l  t e s t  p r o v i d e d  b y  A S  2 8 . 3 5 . 0 3 2  a n d  2 8 . 3 5 . 0 3 4 .  

' .§  2 1  c h  1 1 7  S L A  1 9 8 2 ;  a m  S 2 2  c h  7 7  S L A  1 9 8 3 )

Effect o f amendments. — The 1983 
amendment in subsection !a> substituted 
'’an offense . . .  driving a motor vehicle’’ for 
"the crime o f driving’’ and in subsection (bl

revised the internal reference in 
present tlrst sentence and added 
prescn." second sentence.

the
the

N O T E S  T O  DECISIONS

Stated in Copelin v. State. Sup. Ct. Op. 
No. 2617 (File Nos. 5453. 5708), 259 P.2d 
1206 '1983'; Pena v. State, Ct. App. Op.

No. 245 (File No. 6174), 664 P.2d 169 
(1983).

S e c .  2 8 . 3 5 . 0 3 6 .  F o r f e i t u r e  o f  m o t o r  v e h i c l e ,  f a )  A f t e r  c o n v i c t i o n  

o f  a n  o f f e n s e  u n d e r  A S  2 8 . 3 5 . 0 3 0  o r  A S  2 8 . 3 5 . 0 3 2  i n v o l v i n g  a  m o t o r  

v e h i c l e  o f  a  t y p e  f o r  w h i c h  a  d r i v e r ’s  l i c e n s e  i s  r e q u i r e d ,  t h e  s t a t e  m a y  

m o v e  t h e  c o u r t  t o  o r d e r  t h e  f o r f e i t  i r e  o f  t h e  m o t o r  v e h i c l e  i n v o l v e d  i n  

t h e  c o m m i s s i o n  o f  t h e  o f f e n s e  i f  t h e  c o n v i c t e d  p e r s o n  h a s  b e e n  p r e v i ­

o u s l y  c o n v i c t e d  i n  t h i s  o i -  a n o t h e r  j u r i s d i c t i o n  o f  m o r e  t h a n  o n e  o f  t h e  

f o l l o w i n g  o f f e n s e s  o r  h a s  m o r e  t h a n  o n c e  b e e n  p r e v i o u s l y  c o n v i c t e d  o f  

o n e  o f  t h e  f o l l o w i n g  o f f e n s e s :

( 1 )  d r i v i n g  w h i l e  i n t o x i c a t e d  u n d e r  A S  2 8 . 3 5 . 0 3 0  o r  a n o t h e r  l a w  o r  

o r d i n a n c e  w i t h  s u b s t a n t i a l l y  s i m i l a r  e l e m e n t s ;  o r  

< 2 i  r e f u s a l  t o  s u b m i t  t o  a  c h e m i c a l  t e s t  u n d e r  A S  2 8 . 3 5 . 0 3 2  o r  a n ­

o t h e r  l a w  o r  o r d i n a n c e  w i t h  s u b s t a n t i a l l y  s i m i l a r  e l e m e n t s .

i b i  F o r  p u r p o s e s  o f  t h i s  s e c t i o n ,  c o n v i c t i o n s  f o r  b o t h  d r i v i n g  w h i l e  

i n t o x i c a t e d  a n d  f o r  r e f u s a l  t o  s u b m i t  t o  a  c h e m i c a l  t e s t  o f  b r e a t h  u n d e r  

A S  2 S . 3 5 . 0 3 1 ( a ) ,  i f  a r i s i n g  o u t  o f  a  s i n g l e  t r a n s a c t i o n  a n d  a  s i n g l e  

a r r e s t ,  a r e  c o n s i d e r e d  o n e  p r e v i o u s  c o n v i c t i o n .

i c )  U p o n  r e c e i p t  o f  a  m o t i o n  f o r  f o r f e i t u r e ,  t h e  c o u r t  s h a l l  s c h e d u l e  

a  h e a r i n g  o n  t h e  m a t t e r  a n d  s h a l l  n o t i f y  t h t  s t a t e  a n d  t h e  c o n v i c t e d

§ 28.35.037

p e r s o n  o f  t h e  t i m e  a n  

c o u r t  m a y  o r d e r  t h e  f t  

w i t h o u t  a j u r y ,  d e t e m  

f o r f e i t u r e  o f  t h e  m o t o  

p u r p o s e s :

1 1  i d e t e r r e n c e  o f  t h  

o f f e n s e s  u n d e r  A S  2 8  

( 2 >  p r o t e c t i o n  o f  t h

( 3 )  d e t e r r e n c e  o f  o t  

2 8 . 3 5 . 0 3 0 :  o r

( 4 )  e x p r e s s i o n  o f  p  

n a t u r e  o f  t h e  c o n v i c t

t d )  U p o n  f o r f e i t u r  

s u r r e n d e r  o f  t h e  r e g i  

c l e .  T h e  r e g i s t r a t i o n  

d e p a r t m e n t .

i e ;  I f  n o t  r e l e a s e e  

u n d e r  t h i s  s e c t i o n  r r  

m e n t .  ( §  2 3  c h  7 7  S

S e c .  2 8 . 3 5 . 0 3 7 .  F  

n o t i c e  f r o m  t h e  c o u r  

2 8 . 3 5 . 0 3 6 .  t h e  s t a t e  

t a i n a b l e  o w n e r s h i p  

n o t i c e  t h a t  i n c l u d e s

( 1 )  a  d e s c r i p t i o n

( 2 )  t h e  t i m e  a n d

( 3 )  t h e  l e g a l  a u :  

f o r f e i t e d ;

( 4 )  n o t i c e  o f  t h e  r  

v e h i c l e .

( b )  A t  t h e  h e a r i i  

i n t e r e s t  i n  t h e  m o t  

e v i d e n c e  t h a t

( 1 )  t h e  p e t i t i o n e  

g o o d  f a i t h ;

( 2 )  a  p e r s o n  o t h  

t h a t  r e s u l t e d  i n  t r

1 3 )  b e f o r e  p a r t !  

k n o w  o r  h a v e  r e a ;  

c o m m i s s i o n  o f  a n  

■ c i  I f  a  p e r s o n  - 

c o u r t  s n a i l  o r d e r  • 

i n t e r e s t  i n  c n e  m e  

>’r a e r  t h a t  t h e  m o

150 I
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p e r s o n  o f  t h e  t i m e  a n d  p l a c e  s e c  f o r  t h e  h e a r i n g .  A t  t h e  h e a r i n g ,  t h e  

c o u r t  m a y  o r d e r  t h e  f o r f e i t u r e  o f  t h e  m o t o r  v e h i c l e  i f  t h e  c o u r t ,  s i t t i n g  

w i t h o u t  a  j u r y ,  d e t e r m i n e s  b y  a  p r e p o n d e r a n c e  o f  I e  e v i d e n c e  t h a t  t h e  

f o r f e i t u r e  o f  t h e  m o t o r  v e h i c i e  w i l l  s e r v e  o n e  o r  m o r e  o f  t h e  f o l l o w i n g  

p u r p o s e s :

1 1 1 d e t e r r e n c e  o f  t h e  c o n v i c t e d  p e r s o n  f r o m  t h e  c o m m i s s i o n  o f  f u t u r e  

o f f e n s e s  u n d e r  A S  2 8 . 3 5 . 0 3 0 ;

( 2 )  p r o t e c t i o n  o f  t h e  s a f e t y  a n d  w e l f a r e  o f  t h e  p u b l i c ;

l 3 »  d e t e r r e n c e  o f  o t h e r  p e r s o n s  w h o  a r e  p o t e n t i a l  o f f e n d e r s  u n d e r  A S  

2 S . 3 5 . 0 3 0 ;  o r

( 4 )  e x p r e s s i o n  o f  p u b l i c  c o n d e m n a t i o n  o f  t h e  s e r i o u s  o r  a g g r a v a t e d  

n a t u r e  o f  t h e  c o n v i c t e d  p e r s o n s  c o n d u c t .

( d >  U p o n  f o r f e i t u r e  o f  a  m o t o r  v e h i c l e  t h e  c o u r t  s h a l l  r e q u i r r  t h e  

s u r r e n d e r  o f  t h e  r e g i s t r a t i o n  a n d  c e r t i f i c a t e  o f  t i t l e  o f  t h a t  m o t o r  v  e h i ­

c l e .  T h e  r e g i s t r a t i o n  a n d  c e r t i f i c a t e  o f  t i t l e  s h a l l  b e  d e l i v e r e d  t o  t h e  

d e p a r t m e n t .

i e )  I f  n o t  r e l e a s e d  u n d e r  A S  2 8 . 3 5 . 0 3 7 .  a  m o t o r  v e h i c l e  f o r f e i t e d  

u n d e r  t h i s  s e c t i o n  m a y  b e  d i s p o s e d  o f  a t  t h e  d i s c r e t i o n  o f  t h e  d e p a r t ­

m e n t .  ( §  2 3  c h  7 7  S L A  1 9 8 3 )

S e c .  2 8 . 3 5 . 0 3 7 .  R e m i s s i o n  o f  f o r f e i t u r e s ,  t a i  U p o n  r e c e i v i n g  

n o t i c e  f r o m  t h e  c o u r t  o f  t h e  t i m e  a n d  p l a c e  s e t  f o r  a  h e a r i n g  u n d e r  A S  

2 8 . 3 5 . 0 3 6 .  t h e  s t a t e  s h a l l  p r o v i d e  t o  e v e r y  p e r s o n  w h o  h a s  a n  a s c e r ­

t a i n a b l e  o w n e r s h i p  o r  s e c u r i t y  i n t e r e s t  i n  t h e  m o t o r  v e h i c l e  w r i t t e n  

n o t i c e  t h a t  i n c l u d e s

( 1 )  a  d e s c r i p t i o n  o f  t h e  m o t o r  v e h i c l e ;

( 2 )  t h e  t i m e  a n d  p l a c e  o f  t h e  f o r f e i t u r e  h e a r i n g ;

( 3 )  t h e  l e g a l  a u t h o r i t y  u n d e r  w h i c h  t h e  m o t o r  v e h i c l e  m a y  b e  

f o r f e i t e d :

( 4 )  n o t i c e  o f  t h e  r i g h t  t o  i n t e r v e n e  t o  p r o t e c t  t h e  i n t e r e s t  i n  t h e  m o t o r  

v e h i c l e .

( b )  A t  t h e  h e a r i n g ,  a  p e r s o n  w h o  c l a i m s  a n  o w n e r s h i p  o r  s e c u r i t y  

i n t e r e s t  i n  t h e  m o t o r  v e h i c l e  m u s t  e s t a b l i s h  b y  a  p r e p o n d e r a n c e  o f  t h e  

e v i d e n c e  t h a t

1 1 )  t h e  p e t i t i o n e r  h a s  a n  i n t e r e s t  i n  t h e  m o t o r  v e h i c l e  a c q u i r e d  i n  

g o o d  f a i t h :

12 )  a  p e r s o n  o t h e r  t h a n  t h e  p e t i t i o n e r  w a s  c o n v i c t e d  o f  t h e  o f f e n s e  

t h a t  r e s u l t e d  i n  t h e  f o r f e i t u r e ;  a n d

< 3 1 b e f o r e  p a r t i n g  w i t h  t h e  m o t o r  v e h i c l e ,  t h e  p e t i t i o n e r  d i d  n o t  

k n o w  o r  h a v e  r e a s o n a b l e  c a u s e  t o  b e l i e v e  t h a t  i t  w o u l d  b e  u s e d  i n  t h e  

c o m m i s s i o n  o f  a n  o f f e n s e .

i c i  I f  a  p e r s o n  s a t i s f i e s  t h e  r e q u i r e m e n t s  o f  ( b i  o f  t h i s  s e c t i o n ,  t h e  

c o u r t  s h a l l  o r d e r  t h a t  a n  a m o u n t  e q u a l  t o  t h e  v a l u e  o f  t h e  p e t i t i o n e r ' s  

i n t e r e s t  i n  t h e  m o t o r  v e h i c l e  b e  p a i d  t o  t h e  p e t i t i o n e r  o r  t h e  c o u r t  s h a l l  

o r d e r  t h a t  t h e  m o t o r  v e h i c l e  b e  r e l e a s e d  t o  t h e  p e t i t i o n e r  t o g e t h e r  w i t h  

t i t l e  t o  t h e  m o t o r  v e h i c l e .
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- v  2 5 . 3 5 . 0 3 ? A l a s k a  b T .v r .T F . . - 2 S . 3 5 . 0 4 0

< c  r o r f e i t u r v  o f  a  m o t o r  v e h i c l e  u n d e r  A S  2 S . 3 5 . 0 3 6  l ?  w i t h o u t  

p r e j u d i c e  t o  t h e  r i g n t s .  a n a  d o e s  n o t  e x t i n g u i s h  t h e  c i a t m s  o f  a  c r e a u o r  

w i t h  a n  i n t e r e s t  m  t n e  m o t o r  v e n i c i e .  2 3  c n  7 7  S L A  1 9 3 3 i

S e c .  2 S . 3 5 . 0 3 ? ' .  M u n i c i p a l  i m p o u n d m e n t  a n d  f o r f e i t u r e .

N o t w i t h s t a n d i n g  o t h e r  o r o v i s i o n s  i n  t h i s  t i t i e .  a  m u n i c i p a l i t y  m a y  

a d o p t  a n  o r d i n a n c e  p r o v i d i n g  t o r  t h e  i m p o u n d m e n t  o r  f o r f e i t u r e  o f  a  

m o t o r  v e h i c l e  i n v o l v e d  i n  t h e  c o m m i s s i o n  o f  a n  o f f e n s e  u n d e r  A S  

2 5 . 3 5 . 0 3 0 . 2 S . 3 5 . 0 3 2 .  o r  a n  o r d i n a n c e  w i t h  e i e m e n t s  s u b s t a n t i a l l y  s i m ­

i l a r  t o  A S  2 S . 3 5 . 0 3 0  o r  A S  2 S . 3 5 . 0 3 2 .  A n  o . d n . a n c e  a d o p t e d  u n d e r  t h i s  

s e c t i o n  i s  n o t  r e q u i r e d  t o  b e  c o n s i s t e n t  w i t h  t h i s  t i t i e  o r  r e g u l a t i o n s  

a d o p r e d  u n d e r  t h i s  t i t i e .  ■$  2 3  c h  7 7  S L A  1 9 8 3 >

A r t i c l e  3 .  R e c k i e s s  a n d  N e g l i g e n t  D r i v i n g .

S ection
40. Reckiess d riv tnc 
43 N egligent driving

S e c .  2 S . 3 5 . 0 4 0 .  R e c k l e s s  d r i v i n g ,  t a i  A  p e r s o n  w h o  d r i v e s  a  m o t o r  

v e h i c l e  i n  t h e  s t a t e  i n  a  m a n n e r  w h i c h  c r e a t e s  a  s u b s t a n t i a l  a n d  

u n j u s t i f i a b l e  r i s k  o f  h a r m  t o  a  p e r s o n  o r  t o  p r o p e r t y  i s  g u i i t v  o f  r e c k l e s s  

d r i v i n g .  A  s u o s t a n d a !  a n d  u n j u s t i f i a b l e  r i s k  i s  a  r i s k  o f  s u c h  a  n a t u r e  

a n d  d e g r e e  t h a t  t h e  c o n s c i o u s  d i s r e g a r d  o f  i t  o r  a  f a i l u r e  t o  p e r c e i v e  i t  

c o n s t i t u t e s  a  g r o s s  d e v i a t i o n  f r o m  t h e  s t a n a a r d  o f  c o n d u c t  t h a t  a  r e a ­

s o n a b l e  p e r s o n  w o u l d  o b s e r v e  i n  t h e  s i t u a t i o n .

i b  ' A  p e r s o n  c o n v i c t e d  o f  r e c k l e s s  d r i v i n g  i s  g u i l t y  o f  a  m i s d e m e a n o r  

a n d  i s  p u n i s h a b l e  b y  a  f i n e  o f  n o t  m o r e  t h a n  3 1 . 0 0 0  o r  b y  i m p r i s o n m e n t  

f o r  n o t  m o r e  t h a n  o n e  y e a r  o r  b y  b o t h .

i c i  L a w f u l l y  c o n d u c t e d  a u t o m o b i l e ,  s n o w m o b i l e ,  m o t o r c y c l e  o r  o t h e r  

m o t o r  v e h i c l e  r a c i n g  o r  e x h i b i t i o n  e v e n t s  a r e  n o t  s u b j e c t  t o  t h e  p r o v i ­

s i o n s  o f  t h i s  s e c t i o n ,  i S 5 0 - 5 - 4  A C L A  1 9 4 9 :  a m  $  1  c h  1 8 2  S L A  1 9 5 5 :  

a i r . i  1 c h  7 0  S L A  1 9 6 1 :  a m  $  2  c h  1 2 1  S L A  1 9 6 7 ;  a m  $  1 c h  1 3  S L A  

1 9 7 1 :  a m  ?  4 6  c h  3 2  S L A  1 9 7 1 :  a m  $  6  c h  7 4  S L A  1 9 7 4 )

N O TES ro D EC ISIO N S

C od ifica tion  o f co m m o n -iaw  s ta n ­
d a rd  of c a re . — This section and AS 
.3.35.045. d e i i n i n c  r e c k i e s s  a n d  n e g l i g e n t  
driving. on not set lorth Dr e c i s e  standards 

care, nut m e r e l y  codify the usual 
-•ommon-law stanaard  of care. Baiiev >.*. 
Leiiord. Sup. Ct. On. No. 230S 'F ile  No 
4696', 625 P.2d 640 i Ills'. >

sp ec ific  c o n d u c t n o t p ro sc rib e d . —
Th:.- section and AS 2S.35.045. defining 
*ecjties< ana negligent driving. do not 
proscribe soeciiic conauct. but ra id e r sta te  
•::at a oerson shall not drive a motor veni­

cie in a m anner which creates an 
uniustifiabie risk. Bailev v. Lenord. Sup. 
Ct'. On. No. 2308 .F ile No. 46961. 625 P.2d 
849 119S1'.

R isk s to  sa fe ty  or g en e ra l p u b lic . — 
Reckless driving involves risks to the 
safety of the public at large. C alder v. 
S late . Suo. Ct. O d .  No. 2224 'F ile  No. 
4293). 619 P.2d 1026 (1980'.

A  d e fe n d a n t w a s  n o t p lace d  in 
d o u b le  je o p a rd y  nv ms conviction of the 
iesser included offense of reckiess driving 
on a  felonv charge of assau lt w itn a dan-

$ 2S.35.043

gerous weapon eve 
meanor cnarce : 
alreadv been aaiuc. 
because, altnougn in- 
tiie same general : 
based on difierer.t 
incident. C aiaer v. s. 
2224 1File No. 4295 

T ro o p e r  a rn v in c  
c a n n o t a r r e s t  to* 
w ith o u t w a rra n t . -  
ture has classified r 
and operatir.tr or or 
under the infiuer.ee 
as misdemeanors. T 
who arrived a t an ac; 
a rrest a driver w n 
e ither reckiess driv: 
since neither of 
comm itted or attem : 
Layiana v. S tate. St 
■ File No. 2264'. 535 r  
Sup. Ct. Op. No. 2 1 1976'. overruled or. • 
Anchorage v Geoer. 
'F ile  Nos. 3 i27 . 42 
P.2d 1192 1379 

S e n te n c in g  consi 
it was unaisbutea a : 
three peopie :r. :r.r 
oicKup who were ex; 
case or" any accice 
properly consider th; 
evalua ting  the e.\

C o lla te ra l refere- 
2d. Automobiles a: 
3§ 312 to 320.

61A C .J.5 .. Motor 
624.

W hat am ounts t o . 
gence in  driv ing  a n . 
the defense of cor.tr: 
ALR 1424. 72 ALE 
110 ALR 654.

S e c .  2 S . 3 5 . 0 4  

v e h i c l e  i n  t h e  s :  

h a r m  t o  a  p e r s o :  

c h e  r i s k ,  a c t u a l ;  

d r i v i n g .  A n  u n v . :  

a  f a i l u r e  t o  a v o :  

t h a t  a  r e a s o n a c  

d e f e n a a n t  a c t u a  

s n o w i n g  t r . a t .
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This b i l l  wol i prov ide a s tony d e te r r a n t  to  the act o f  d r ink ing  and d r i v ing  
in tha t  i t  inc reases  the p o s s i b i l i t y  o f  f o r f e i t u r e  o f  the motor v eh ic le  f o r  
repeat o f f e n s e s .  As the pub l ic  became more aware o f  t h i s  added sanc t ion ,  
the re  would be an increased i n c l i n a t i o n  to  seek a l t e r n a t i v e  modes o f  t r a n s ­
p o r t a t i o n  when d r in k ing .  Although mandatory j a i l  terms, f i n e s  and l i c en se  
revoca t ion  a re  e f f e c t i v e  f o r  f i r s t  time o f f e n d e r s ,  these sanct ions do not seem 
to d e t e r  the m u l t i p l e  o f f e nd e r  to any g rea t  ex ten t .
I t  i s  f e l t  t h a t  the added lo s s  o f  the veh ic le  to an o f f e nd e r  i s  an expense and 
inconvenience tha t  most people would wish to  avo id .  In the case o f  the 
ind iv idua l  th a t  cont inues to d r in k  and d r i v e  in s p i t e  o f  severa l  a lcoho l  
r e l a t e d  o f f e n s e s ,  the lo s s  o f  the o f f e nd e r s  v eh ic le  would v i r t u a l l y  remove 
t h i s  hazardous d r i v e r  from our highways.
The department supports t h i s  b i l l .

L'lX
Wil l i am  R. Nix 

Acting Commissioner

RECEIVED JAM 2 6 1987



• !■ i ,\L'r r
■ u DHr- VI/

STEVE COWPER, G O V E R N O R

UvALTU

DEPARTMENT OF LAW

CRIMINAL DIVISION

February 10, 1987

REPLY TO

H  CRIMINAL DIVISION CENTRAL OEEICE 
POUCH KC
JUNEAU. ALASKA 99P11 
PHONE: (907) 465-3428

□  o f f i c e  o f  s / ’FC ial  m o s t  CUTIONS 
AND APPEALS  

1031 WEST 4TH AVENUE. SUITE 318  
ANCHORAGE. Al ASKA 99'.>01-3993 
PHONE (907) 2 / 9  7424

The Honorable John Sund 
Chairman, Judiciary Committee 
Alaska State House 
P.O. Box V
Juneau, Alaska 99811 

Re: I!B 52

Dear Chairman Sund:

This letter is in response to a request from the 
Judiciary Committee for the department1s position on HB 52, an 
act relating to motor vehicle forfeiture. HB 52 requires the 
state to move for forfeiture of a motor vehicle upon a third 
conviction for DWI or refusal to take a breath test. The present 
statute, which permits forfeiture to be pursued in the discretion 
of the prosecutor, is rarely used by the state because of the 
expense involved in litigating forfeiture cases (a departmental 
fiscal note has been prepared showing the costs) and because the 
criminal sentence and lengthy license revocation is usually 
sufficient to satisfy the state's interests.

The department believes that, while the primary effect 
of HB 52 will be to shift the discretion in forfeiture cases from 
prosecutors to judges, it is doubtful that additional forfeitures 
will be ordered, except in the most egregious cases. It must be 
recognized that a forfeiture order is not mandatory, and that the 
grounds for forfeiture in AS 28.35.036(c) are very similar to the 
grounds for imposition of a sentence in AS 12.55.005. Under the 
class A misdemeanor penalties permitted for DWI, a court can 
impose a jail term of up to one year and fine of up to $5,000, 
therefore many judges may feel that the statutory criteria in 
AS 28.35.036(c) will have already been satisfied by the criminal 
sentence and no additional purpose will be served by the 
forfeiture, especially where loss of the car would work a 
financial hardship.

The department therefore believes that the added cost 
of filing mandatory forfeiture actions and litigating competing 
claims by joint owners and secured lienholders will provide 
little in the way of additional deterrence and public safety. 
The department believes that the present statutory scheme is
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adcquate and could conceivably be used more frequently by the 
state without a great deal of additional expense, therefore 
additional consideration will be given to these cases depending 
upon subsequent budgetary restraints.

cc: Bob Evans
Legislative Liaison 
Office of the Governor

Nadine Winters
Director of Constituent Relations 
Offic- of the Governor

The Honorable Niilo Kopcnen 
Alaska State House

Very truly yours,

GRACE BERG SCI I AT. RLE 
ATTORNEY GENERAL

Dean J. Glia noli 
Assistant Attorney General

DJG:so-74

B.J. Lewis 
Legislative Liaison 
Department of Lav;




