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Sféﬂ#gﬁle
11/18/87
IN THE HOUSE BY THE JUDICIARY COMMITTEE
HOUSE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitle” "An Act providing for the adoption of the Alaska

Uniform Transfers to Minors Act; and providing for an

effective date."

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 13 is amended by adding a new chapter to read:

CHAPTER 46. ALASKA UNIFORM TRANSFERS TO MINORS ACT.

Sec. 13.46.010. SCOPE AND JURISDICTION. €)) This chapter
applies to a transfer that refers to this chapter 1in the designation
under AS 13.46.080(a) by which the transfer is made if at the time of
the transfer, the transferor, the minor, or the custodian is a resi—
dent of this state or the custodial property is located in this state.
The custodianship so created remains subject to this chapter despite a
subsequent change in residence of a transferor, the minor, or the
custodian, or the removal of custodial property from this state.

(b A person designated as custodian under this chapter is
subject to personal jurisdiction 1in this state with respect to a
matter relating to the custodianship.

(c) A transfer that purports to be made and that is valid under
the Uniform Transfers to Minors Act, the Uniform Gifts to Minors Act,
or a substantially similar act, of another state is governed by the
law of the designated state and may be executed in this state if at
the time of the transfer, the transferor, the minor, or the custodian
is a resident of the designated state or the custodial property is
located in the designated state and is enforceable in this state, if
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this state has jurisdiction over the transferor, the minor, the custo—

dian, or the custodial property.

Sec. 13.46.020. NOMINATION OF CUSTODIAN. (@) A person having

the right to designate the recipient of property transferable upon the

occurrence of a future event may revocably nominate a custodian to

receive the property for a minor beneficiary upon the occurrence of
the event by naming the custodian followed in substance by the words:

"as custodian for (name of minor) wunder the

Alaska Uniform Transfers to Minors Act.”™ The nomination may name one

or more persons as substitute custodians to whom the property must be
transferred, 1in the order lamed, if the first nominated custodian dies

before the transfer or is unable, declines, or is ineligible to serve.

The nomination may be made in a will, a trust, a deed, an instrument
exercising a power of appointment, or a writing designating a benefi—
ciary of contractual rights that 1is registered with or delivered to
the payor, 1issuer, or other obligor of the contractual rights.

(b) A custodian nominated under this section must be a person to
whom a transfer of property of that kind may be made under AS 13.46.-
080(a).

(c) The nomination of a custodian under this section does not
create custodial property until the nominating instrument becomes
irrevocable or a transfer to the nominated custodian 1is completed
under AS 13.46.080. Unless the nomination of a custodian has been
revoked, upon the occurrence of the future event the custodianship
becomes effective and the custodian shall enforce a transfer of the
custodial property under AS 13.46.080.

Sec. 13.46.030. TRANSFER BY GIFT OR EXERCISE OF POWER OF AP—
POINTMENT. A person may make a transfer by irrevocable gift to, or
the 1irrevocable exercise of a power of appointment 1in favor of, a
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custodian for the benefit of a minor under AS 13.46.080.

Sec. 13.46.040.TRANSFER AUTHORIZED BY WILL OR TRUST. (@) A
personal representative or trustee may make an 1irrevocable transfer
under AS 13.46.080 to a custodian for the benefit of a minor as au-—
thorized in the governing will or trust.

(b If the testator or settlor has nominated a custodian under
AS 13.46.020 to receive the custodial property, the transfer must be
made to that person.

(©) If the testator or settlor has not nominated a custodian
under AS 13.46.020, or all persons so nominated ascustodian die
before the transfer or are unable, decline, or areineligible to
serve, the person 1 representative or the trustee, as the case may be,
shall designate the custodian from among those eligible to serve as
custodian for property of that kind under AS 13.46.080(a).

Sec. 13.46.050. OTHER TRANSFER BY FIDUCIARY. (a) Subject to
(©) of this section, a personal representative or trustee may make an
irrevocable transfer to another adult or trust company as custodian
for the benefit of a minor under AS 13.46.080, 1in the absence of a
will or under a will or trust that does not contain an authorization
to do so.

(b) Subject to (¢) of this section, a conservator may make an
irrevocable transfer to another adult or trust company as custodian
for the benefit of the minor under AS 13.46.080.

(c) A transfer under (a) or (b) of this section may be made only

(@H) the personal representative, trustee, or conservator
considers the transfer to be in the best interest of the minor;
(2) the transfer is not prohibited by or inconsistent with

provisions of the applicable will, trust, agreement, or other
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governing instrument; and

3 the transfer 1is authorized by the court if it

$25,000 1in value.

Sec. 13.46.060. TRANSFER BY OBLIGOR. () Subject to (b) and
(c) of tl e section, a person not subject to AS 13.46.040 or 13.46.050
who holds property of or owes a liquidated debt to a minor not having
a conservator may make an irrevocable transfer to a custodian for the
benefit of the minor under AS 13.46.080.

(b) If a person having the right to do so under AS 13.46.020 has
nominated a custodian under that section to receive the custodial
property, the transfer must be made to that person.

(c) If a custodian has not been nominated under AS 13.46.020, or
all persons nominated as custodian die before the transfer or are
unable, decline, or are 1ineligible to serve, a transfer under this
section may be made to an adult member of the minor"s family or to a
trust company unless the property exceeds $25,000 in value.

Sec. 13.46.070. RECEIPT FOR CUSTuDIAL PROPERTY. A written
acknowledgment of delivery by a custodian constitutes a sufficient
receipt and discharge for custodial property transferred to the custo—
dian under this chapter.

Sec. 13.46.080. MANNER OF CREATING CUSTODIAL PROPERTY AND EF—
FECTING TRANSFER; DESIGNATION OF INITIAL CUSTODIAN; CONTROL. ()
Custodial property is created and a transfer is made when

(D) an uncertificated security or a certificated

in registered form 1is either
A registered in the name of the transferor,
other than the transferor, or a trust company, followed in sub-—

stance by the words: "as custodian for (name

of minor) under the Alaska Uniform Transfers to Minors Act"™; or
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(B) delivered if in certificated form, or a document
necessary for the transfer of an wuncertificated security 1is
delivered, together with any necessary endorsement to an adult
other than the transferor or to a trust company as custodian,
accompanied by an instrument in substantially the form set out in
(b) of this section;

(2) money 1is paid or delivered to a broker or financial
institution for credit to an account in the name of the transferor, an
adult other than the transferor, or a trust company, followed in

substance by the words: "as custodian for (name

of minor) under the Alaska Uniform Transfers to Minors Act";
(3) the ownership of a life or endowment insurance policy
or annuity contract is either
A registered with the 1issuer in the name of the
traisferor, an adult other than the transferor, or a trust
company, followed in substance by the words: "as custodian for

(name of minor) wunder the Alaska Uniform

Transfers to Minors Act"; or

(B) assigned in a writing delivered to an adult other
than the transferor or to a trust company whose name in the
assignment is followed in substance by the words: "as custodian

for (name of minor) under the Alaska Uniform

Transfers to Minors Act”;

(4) an irrevocable exercise of a power of appointment or an
irrevocable present right to future payment under a contract is the
subject of a written notification delivered to the payor, 1issuer, or
other obligor that the right 1is transferred to the transferor, an
adult other than the transferor, or a trust company, whose name in the
notification is followed in substance by the words: "as custodian for

-5-
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(name of minor) under the Alaska Uniform Trans—

fers to Minors Act";

(5) an interest in real property is recorded in the name of
the transferor, an adult other than the transferor, or a trust
company, Tfollowed 1in substance by the words: "as custodian for

(name of minor) under the Alaska Uniform Trans—

fers to Minors Act";
(6) a certificate of title issued by a department or agency

of a state or of the United States that evidences title to tangible

personal property is either

D)) issued in the name of the transferor, an adult
other than the transferor, or a trust company, followed in sub-—

stance by the words: "as custodian for

(name of minor) under the AlaskaUniform Transfers to Minors
Act"; or

(B) delivered to an adult other than the transferor or
to a trust company, endorsed to that person followed in substance

by the words: ™as custodian for (name of

minor) under the Alaska Uniform Transfers to Minors Act"; or
(7) an interest in property not described in (1) - (6) of

this subsection is transferred to an adult other than the transferor
or to a trust company by a written instrument in substantially the
form set out in (b) of this section.

(b) An instrument inthe following form satisfies the require—
ments of (a)(1)(B) and (a)(7) of this section:

"TRANSFER UNDER THE ALASKA UNIFORM

TRANSFERS TO MINORS ACT

l, (name of transferor or name and

representative capacity if a fiduciary) hereby transfer to

-6-



15

16

17

18

19

=

23

24

25

26

27

28

29

WORK DRAFT WORK DRAFT WORK DRAFT

(name of custodian), as custodian
for (name of minor) under the Alaska
Uniform Transfers to Minors Act, the following: (insert a
description of the custodial property sufficient to identify
it).

Dated:

(Signature)

(name of custodian) acknowledges re—
ceipt of the property described above as custodian for the
minor named above under the Alaska Uniform Transfers to
Minors Act.

Dated:

(Signature of Custodian)

(©) A transferor shall place the custodian in control of
custodial property as soon as practicable.

Sec. 13.46.085. NATIVE CORPORATIONS; CUSTODIANS. (a) Stock or
membership 1in a corporation organized under the law of this state
under the Alaska Native Claims Settlement Act that a minor 1is entitled
to receive under that Act shall be 1issued by the corporation to a
custodian.

(b)The custodian shall be determined under the order of priori—
ty setout below. xhe appointment becomes effective upon the corpora—
tion"s receiptof the custodian®s written consent to the appointment.
ghe order of priority is:

(1) the legal guardian, if any, of the minor;

2 a parent, 1if any, of theminor, as selected by the

parents;
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3) an adult member of the minor®s family; in this
graph "member of the minor®s family™ has the meaning given 1in AS 13.-
46.990, and may also include members of the family with whom the minor
has customarily lived.

(c) For good cause, a district court or the superior court may
vary the order of priority set out in (b) of this 5ection or appoint
another suitable person as custodian, and, for good cause, the superi—
or court may establish a guardianship under AS 13.26 for a minor.

(d) The custodianship is governed by this chapter, as modified
by the following:

(1) in AS 13.46. 190, a transfer to the minor"s estate
includes delivery to the heirs by intestate succession or custodians
for the heirs;

(2) under AS 13.46.150, a third person is responsible for
determining whether stock is inalienable under the Act;

(3) the custodian shall give an appropriate receipt for
property received for the minor;

(4) the custodian may not alienate 1inalienabxe property
except within the limits provided by law;

(5) the form of registration or title shall be "as custo—
dian tin (name of minor) wunder the Alaska
Native Claims Settlement Act";

(6) a custodian may not receive compensation except, upon
application to and approval by the superior court, for unusual and
extraordinary services;

(7) custodial property includes securities, money, and
other real and personal property under supervision as a consequence of
the Act.

(e) In this section, "Act"™ means 43 U.S.C. 1601 - 1628 (Alaska
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Native Claims Settlement Act, P.L. 92-203, 65 Stat. 688) and amend—
ments .

Sec. 13.A6.090. SINGLE CUSTODIANSHIP. A transfer may be made
only for one minor, and only one person may be the custodian. All
custodial property held under this chapter by the same custodian for
the benefit of the same minor constitutes a single custodianship.

Sec. 13.46.100. VALIDITY AND EFFECT OF TRANSFER. (a) The
validity of a transfer made in a manner prescribed in this chapter is
not affected by

(@H) failure of the transferor to comply with AS 13.46.-
080(c) concerning possession and control;

(2) designation of an ineligible custodian, except desig—
nation of the transferor in the case of property for which the trans—
feror is ineligible to serve as custodian under AS 13.46.080(a); or

(3) death or incapacity of a person nominated under AS 13.-
46.020 or designated under AS 13.46.080 as custodian or the disclaimer
of the office by that person.

(b) A transfer made under AS 13.46.080 1is irrevocable, and the
custodial property is indefensibly vested in the minor, but the custo—
dian has all the rights, powers, duties, andauthority provided in
this chapter, and neither the minor nor the minor®s legalrepresenta—
tive has any right, power, duty, or authority with respect to the
custodial property except as provided in this chapter.

(©) By making a transfer, the transferor 1incorporates 1in the
disposition all the provisions of this chapter and grants to the
custodian, and to a third person dealing with a person designated as
custodian, the respective powers, rights, and immunities provided in
this chapter.

(d) A person is not precluded from being a custodian for a minor
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under this chapter with respect to some property because the person is
a conservator of the minor with respect to other property.

(e) A person who 1is the conservator of the minor 1ia not pre—
cluded from being a custodian for a minor under this chapter because
the custodial property has or will be transferred to the custodian
from the guardianship estate of the minor. In such case, for the
purposes of AS 13.46.080, the custodian 1is "an adult other than .
transferor.”

() In the cases described in (d) and (e) of this section, with
respect to the property transferred to the custodian, this chapter
applies to the extent it would apply i1f the person to whom the custo—
dial property is transferred were not and had not been a conservator
of the minor.

Sec. 13.46.110. CARE OF CUSTODIAL PROPERTY. (@ A custodian
shall

(1) take control of custodial property;

(2) register or record title to custodial property if
appropriate; and

(3 collect, hold, manage, 1invest, and reinvest custodial
property.

(b In dealing with custodial property, a custodian shall
serve the standard of care that would be observed by a prudent person
dealing with property of another and 1is not Ilimited by any other
statute restricting investments by fiduciaries. IT a custodian has a
special skill or expertise or 1is named custodian on the basis of
representations of a special skill or expertise, the custodian shall
use that skill or expertise. However, a custodian, 1in the custodian®s
discretion and without Iliability to the minor or the minor"s estate,

may retain custodial property received from a transferor.

-10-
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(c) A custodian may invest in or pay premiums on life 1insurance

or endowment policies on

(1) the life of the minor only if the minor or the minor-"s
estate i1s the sole beneficiary; or

(2) the [life of another person in whom the minor has an
insurable 1interest only tothe extent that the minor, the minor"s
estate, or the custodian in the capacity of custodian, 1iIs the irrevo—
cable beneficiary.

(d) A custodian at all times shall keep custodial property
separate and distinct from all other property in a manner sufficient
to identify it clearly as custodial property of the minor. Custodial
property consisting of an undivided interest 1i1s so identified if the
minor"s interest is held asa tenant in common and is fixed. Custo—
dial property subject to recordation is so identified If 1t iIs re—
corded, and custodial property subject to registration 1iIs so identi—
fied 1f 1t is either registered, or held in an account designated, 1in
the name of the custodian, followed in substance by the words: ™"as a

custodian for (name of minor) under the

Alaska Uniform Transfers to Minors Act."

(e) A custodian shall keep records of all transactions with
respect to custodial property, including information necessary for the
preparation of the minor®s tax returns, and shall make them available
for inspection at reasonable intervals by a parent or legal represen—
tative of the minor or by the minor 1f the minor has attained the age
of 14 vyears.

Sec. 13.46.120. POWERS OF CUSTODIAN. (@ A custodian, acting
in a custodial capacity, has all the rights, powers, and authority
over custodial property that unmarried adult owners have over their
own property, but a custodian may exercise those rights, powers, and

-11-
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authority in that capacity only.

(b) This section does not relieve a custodian from liability for
breach of AS 13.46.110.

Sec. 13.46.130. USE OF CUSTODIAL PROPERTY. (@) A custodian may
deliver or pay to the minor or expend for the minor®s benefit as much
of the custodial property as the custodian considers advisable for the
use and benefit of the minor, without court order and without regard
to

(1) the duty or ability of the custodian personally or of
another person to support the minor; or

(2) other 1income or property of the minor that may be
applicable or available for that purpose.

(b) On petition of an interested person or the minor 1f the
minor has attained the age of 14 years, the court may order the custo—
dian to deliver or pay to the minor or expend for the minor®s benefit
as much of the custodial property as the court considers advisable for

the use and benefit of the minor.

(c) A delivery, payment, or expenditure under this section 1is In
addition to, not in substitution for, and does not affect an obliga—
tion of a person to support the minor.

Sec. 13.46.140. CUSTODIAN®S EXPENSES, COMPENSATION, AND BOND,
(@ A custodian 1is eiititled to reimbursement from custodial property
for reasonable expenses incurred in the performance of the custodian®s

duties.

(b) Except for one who 1is a transferor under AS 13.46.030,
custodian has a noncumulative election during each calendar year to
charge reasonable compensation for services performed during that

year.

(r) Except as provided in AS 13.46.170(f), a custodian 1is not
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required to give a bond.

Sec. 13.46.150. EXEMPTION OF THIRD PERSON FROM LIABILITY. A
third person in good faith and without court order may act on the
instructions of or otherwise deal with a person purporting to make a
transfer or purporting to act iIn the capacity of a custodian and, in
the absence of knowledge, is not responsible for determining

(1) the validity of the purported custodian®s designation;

(2) the propriety of, or the authority under this chapter
for, an act of the purported custodian;

€)) the validity or propriety under this chapter of an
instrument or 1instructions executed or given either by the person
purporting to make a transfer or by the purported custodian; or

(4) the propriety of the application of property of the
minor delivered to the purported custodian.

Sec. 13.46.160. LIABILITY TO THIRD PERSONS. (@ A claim based
on (1) acontract entered into by a custodian acting in a custodial
capacity, (2) an obligation arising from the ownership or control of
custodial property, or (3) a tort committed during the custodianship,
may be asserted against the custodial property by proceeding against
the custodian in the custodial capacity, whether or not the custodian
or the minor is personally liable for the contract, obligation, or the
tort.

(b) A custodian 1is not personally liable

(1) on a contract properly entered into in the custodial
capacity unless thecustodian fails to reveal that capacity and to
identify the custodianship in the contract; or

(2) for an obligation arising from control of custodial
property or for a tort committed during the custodianship unless the
custodian is personally at fault.

-13-
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©) A minor is not personally liable for an obligation aris
from ownership of custodial property or for a tort committed during
the custodianship unless the minor is personally at fault.

Sec. 13.46.170. RENUNCIATION, RESIGNATION, DEATH, OR REMOVAL OF
CUSTODIAN; DESIGNATION OF SUCCESSOR CUSTODIAN. (@ A person nomi-—
nated under AS 13.46.020 or designated under AS 13.46.080 as custodian
may decline to serve by delivering a valid disclaimer to the person
who made the nomination or to the transferor or the transferor®s legal
representative. IT the event giving rise to a transfer has not oc-
cuT-red and a substitute custodian able, willing, and eligible co serve
was not nominated under AS 13.46.020, the person who made the nomina—
tion may nominate a substitute custodian under AS 13.46.020; otherwise
the transferor or the transferor®s legal representative shall desig—
nate a substitute custodian at the time of the transfer, in either
case from among the persons eligible to serve as custodian for that
kind of property under AS 13.46.0P0(a). The custodian so designated
has the rights of a successor custodian.

(b) A custodian at any time may designate a trust company or an
adult other than a transferor under AS 13.46.030 as successor custo—
dian by executing and dating an instrument of designation before a
subscribing witness other than the successor. IT the instrument of
designation does not contain or is not accompanied by the resignation
of the custodian, the designation of the successor does not take
effect until the custodian resigns, dies, becomes incapacitated, or is
removed.

(c) A custodian may resign at any time by delivering written
notice to the minor if the minor has attained the age of 14 years and
to the successor custodian and by delivering the custodial property to

the successor custodian.
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() If a custodian is ineligible€ dies, or becomes incapacitated
without having effectively designated a successor and the minor has
attained the age of 14 years, the minor may designate as successor
custodian, 1in the manner prescribed in (b) of this section, an adult
member of the minor*s family, a conservator of the. minor, or a trust
company. IfT the minor has not attained the age of 14 years or fails
to act within 60 days after the ineligibility, death, or incapacity,
the conservator of the minor becomes successor custodian. If the
minor has no conservator or the conservator declines to act, the
transferor, the legal representative of the transferor or of the
custodian, an adult member of the minor"s family, or another inter—
ested person may petition the court to designate a successor custo—
dian.

(e) A custodian who declines to serve under (a) of this section
or resigns under (c) of this section, or the legal representative of a
deceased or incapacitated custodian, as soon as practicable, shall put
the custodial property and records in the possession and control of
the successor custodian. The successor custodian by action may en—
force the obligation to deliver custodial property and records and
becomes responsible for each item as received.

() A transferor, the legal representative of a transferor, an
adult member of the minor®s family, a guardian of the person of the
minor, the conservator of the minor, or the minor if the minor has
attained the age of 14 years may petition the court to remove the
custodian for cause and to designate a successor custodian other than
a transferor under AS 13.46.030 or to require the custodian to give
appropriate bond.

Sec. 13.46.180. ACCOUNTING BY AND DETERMINATION OF LIABILITY OF
CUSTODIAN. (@ A minor who has attained the age of 14 years, the
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minor®s guardian of the person or legal representative, an adult
member of the minor®s family, a transferor, or a transferor®s legal
representative may petition the court for

(1) an accounting by the custodian or the custodian®s legal
representative; or

) a determination of responsibility, as between the
custodial property and the custodian personally, for claims against
the custodial property unless the responsibility has been adjudicated
iIn an action under AS 13.46.160 to which the minor or the minor"s
legal representative was a party.

(b) A successor custodian may petition the court for an account—
ing by the predecessor custodian.

(c) The court, 1in a proceeding under this chapter or 1in another
proceeding, may require or permit the custodian or the custodian®s
legal representative to account.

(d) IT a custodian is removed under AS 13.46.170(f), the court
shall require an accounting and order delivery of the custodial prop—
erty and records to the successor custodian and the execution of all
instruments required for transfer of the custodial property.

Sec. 13.46.190. TERMINATION OF CUSTODIANSHIP. The custodian
shall transfer in an appropriate manner the custodial property to the
minor or to the minor®"s estate upon the earlier of the

(1) minor®s attainment of 18 years of age unless the time
of transfer of the custodial property to the minor 1is delayed under
AS 13.46.195 to a time after the time the minor attains the age of 18
years;

(2) time specified in the transfer under AS 13.46.080 1if
the time of transfer of the custodial property to the minor 1is delayed
under AS 13.46.195 to a time after the time the minor attains the age

-16-
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of 18 years; or
(3) minor"s death.

Sec. 13.46.195 DELAY IN TRANSFER OF CUSTODIAL PROPERTY AFTER
MINOR ATTAINS AGE 18. (@) Subject to the requirements and limita—
tions of this section, the time for transfer to the minor of custodial
property transferred under AS 13.46.020, 13.46.030, or 13.46.040 may

be delayed until a specified time after the time the minor attains the

8 age of 18 years, that time shall be specified in the transfer under
o AS 13.46.080.

10 (b) To specify a delayed time for transfer to the minor of
1 custodial property under AS 13.46.020, 13.46.030 except for the trans—
12 fer by 1irrevocable gift, or 13.46.040, the words ™"as custodian for

(name of minor) until age (age for
delivery of property to minor) under the Alaska Uniform Transfers to

15 Minors Act" shall be substituted in substance for the words "as custo-—

16 dian for (name of minor) under the Alaska
7 Uniform Transfers to Minors Act™ 1in making the transfer under AS 13.-
;0 46.080.

19 (c) To specify a delayed time for transfer to the minor of the
20 custodial property under AS 13.46.030 by 1irrevocable gift, the words

il "as custodian for (name of minor) until age
22 (age for delivery of property to minor) under the Alaska

23 Uniform Transfers to Minors Act" or "as custodian for

24 (name of minor) until age (age for delivery of property to
25 minor) under the Alaska Uniform Transfers to Minors Act, subject to
26 the minor"s right to compel immediate distribution of the property by
21 giving written notice to the custodian during the six-month period
28 beginning on the minor®"s 21st birthday” shall be substituted in sub-
29 stance for the words ™"as custodian for (name

-17-
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of minor) under the Alaska Uniform Transfers to Minors Act”” in making
the transfer under AS 13.46,080.

(d The time for transfer to the minor of custodial property
transferred under AS 13.46.020 or 13.46.040 may be delayed under this
section 1f the governing will or trust or nomination provides 1In
substance that the custodianship 1s to continue until the time the
minor attains a specified age, that time may not be later than the
time the minor attains 25 years of age, and in that case the governing
will or trust or nomination shall determine the time to be specified
in the transfer under AS 13.46.080.

(e) The time for transfer to the minor of custodial property
transferred under AS 13.46.030 may be delayed under this section if
the transfer under AS 13.46.080 provides in substance that the custo—
dianship is to continue until the time the minor attains a specified
age, that time may not be later than the time the minor attains 25
years of age.

() If the transfer under AS 13.46.080 does not specify an age,
the time for the transfer of the custodial property to the minor under
AS 13.46.190 is the time when the minor attains 18 years of age.

(@ If the transfer under AS 13.46.080 provides 1in substance
that the duration of the custodianship 1is for a time longer than the
maximum time permitted by this section for that type of transfer, the
custodianship may continue until the minor attains the maximum age
permitted by this section for that type of transfer.

Sec. 13.46.200. APPLICABILITY. This chapter applies to a trans—
fer within the scope of AS 13.46.010 made after December 31, 1988, 1if
the

Q transfer purports to have been made under the
Uniform Gifts to Minors Act; or

-18-



(@) instrument by which the transfer purports to h
made uses iIn substance the designation "as custodian under the Uniform
Gifts to Minors Act"™ or "as custodian under the Uniform Transfers to
Minors Act" of another state, and the application of this chapter is
necessary to validate the transfer.

Sec. 13.46.210. EFFECT ON EXISTING CUSTODIANSHIPS. () A
transfer of custodial property as defined in this chapter made before
January 1, 1989, 1is validated notwithstanding that there was not
specific authority in the Alaska Uniform Gifts to Minors Act for the
coverage of custodial property of that kind or for a transfer from
that source at the time the transfer was made.

(b) This chapter applies to all transfers made before January 1,
1989, 1n a manner and form prescribed in the Alaska Uniform Gifts to
Minors Act, except insofar as the application impairs constitutionally
vested rights or extends the duration of custodianships 1in existence
on January 1, 1989.

(c) AS 13.46. 190 and 13.46.290, with respect to the age of a
minor for whom custodial property 1is held under this chapter, do not
apply to custodial property held in a custodianship that terminated
because of the minor"s attainment of the age of 18 after December 31,
1980, and before January 1, 1989.

(d) To the extent that this chapter, by virtue of (b) of this
section, does not apply to transfers made in a manner prescribed under
former AS 45.60 (Alaska Uniform Gifts to Minors Act) or to the powers,
duties, and immunities conferred by transfers in that manner upon
custodians and persons dealing with custodians, the repeal of AS 45.60
(Alaska Uniform Gifts to Minors Act) does not affect those transfers
or those powers, duties, and immunities.

Sec. 13.46.220. UNTFORMITY OF APPLICATION AND CONSTRUCTION.



This chapter shall be applied and construed to effectuate its general
purpose to make uniform the law with respect to the subject of this
chapter among states enacting 1it.

Sec. 13.46.990. DEFINITIONS. In this chapter

(1) "adult" means an individual who has attained the age of
18 years;

(2) "benefit plan”™ means an employer®s plan for the benefit
of an employee or partner;

(3) "broker"™ means a person lawfully engaged in the busi—
ness of effecting transactions in securities or commodities for the
person®s own account or for the account of others;

(4) "conservator"™ means a person appointed or qualified by
a court to act as general, limited, or temporary guardian of a minor"s
property or a person legally authorized to perform substantially the
same functions;

(5) "court"™ means the superior court;

(6) "custodial property”™ means

(A) an interest in property transferred to a custodian
under this chapter; and

(B) the income from and proceeds of that interest 1in
property;

@) "custodian™ means a person designated under AS 13.-
46.080 or a successor or substitute custodian designated under AS 13.-
46.170;

(8 "financial institution” means a bank, trust company,
savings institution, or credit union, chartered and supervised under
state or federal law;

(9 "legal representative”™ means an individual®s personal

representative or conservator;

-20-
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1 (10) "member of the minor®s family” means the minor"s

2 parent, stepparent, spouse, grandparent, brother, sister, uncle, or
3 aunt, whether of the whole or half blood or by adoption;

4 (1D "minor"™ means an individual who has not attained the

5 age of 18 years, except when used in reference to the beneficiary for
6 whose benefit custodial property is held or to be held, an individual

7 who has not attained the age at which the custodian is required under

8 AS 13.46.190 and 13.46.195 to transfer the custodial property to the

9 beneficiary;

10 (12) "personal representative™ means an executor, adminis—
1 trator, successor personal representative, or special administrator of
2 a decedent"s estate or a person legally authorized to perform substan—
13 tially the same functions;

14 (13) "state" i1ncludes a state of the United States, the

15 District of Columbia, the Commonwealth of Puerto Rico, and any terri—
16 tory or possession subject to the legislative authority of the United

1 States;

18 (14) "transfer"™ means a transaction that creates custodial

19 property under AS 13.46.080;

20 (15) "transferor” means a person who makes a transfer under

24 this chapter;

2 (16) "trust company”™ means a financial institution, corpora—
23 tion, or other legal entity, authorized to exercise general trust

24 powers.

25 Sec. 13.46.999. SHORT TITLE. This chapter may be cited as the

26 Alaska Uniform Transfers to Minors Act.

21 * Sec. 2. AS 13.06.050(45) is amended to read:

28 (45) "trust" includes any express trust, private or charit—
29 able, with additions to 1it, wherever and however created; 1t also
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*

includes a trust created or determined by judgment or decree under

which the trust is to be administered in the manner of an express

trust; "trust" excludes other constructive trusts, and 1t excludes

resulting trusts, conservatorships, personal representatives, trust
accounts as defined in AS 13.31, custodial arrangements under AS 13.46

[AS 45.60], business trusts providing for certificates to be i1ssued to
beneficiaries, common trust funds, voting trusts, security arrange—
ments, liquidation trusts, and trusts for the primary purpose of
paying debts, dividends, interest, salaries, wages, profits, pensions,

or employee benefits of any kind, and any arrangement under which a
person is nominee or escrowee for another;

Sec. 3. AS 45.60.011, 45.60.016, 45.60.021, 45.60.031, 45.60.041,

45.60.051, 45.60.061, 45.60.071, 45.60.081, 45.60.091, and 45.60.101 are

repealed.

*

Sec. 4. This Act takes effect January 1, 1989.
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Preface

The Uniform Transfers to Minors Act (UTMA) revises and re—
states the Uniform Gifts to Minors Act (UGMA), one of the
National Conference of Commissioners on Uniform State Laws
most successful products, some version of which has been
enacted in every American jurisdiction.

The original version of UGMA was adopted by the Conference
in 1956 and closely followed a model ™"Act concerning Gifts
of Securities to Minors"™ which was sponsored by the New York
Stock Exchange and the Association of Stock Exchange Firms
and which had been adopted in 14 states. The 1956 version
of the UGMA broadened the model act to cover gifts of money
as well as securities but made few other changes.

In 1956 and 1966 the Conference revised the UGMA to expand
the types of financial institutions which could serve as
depositories of custodial funds, to facilitate the
designation of successor custodians, and to add life
insurance policies and annuity contracts to the types of
property (cash and securities) that could be made the
subject of a gift under the UGMA.

Alaska adopted the 1966 version of the UGMA in 1967 (AS 45.-
60). Many states which adopted the 1956 or 1966 version of
the UGMA, have substantially revised their versions of the
UGMA to expand the kinds of property that may be made the
subject of a gift under the UGMA. A few states permit
transfers to custodians from other sources, such as trusts
and estates, as well as from lifetime gifts. Some states
also permit the transferor to have an option to extend the
date the custodial property may be distributed to the minor.
As a result, a great deal of non-uniformity has arisen among
the states. Uniformity in this area iIs important, for the
Conference has cited the UGMA as an example of an act
designed to avoid conflicts of law when the laws of more
than one state may apply to a transaction or a series of
transactions.

The Alaska Uniform Transfers to Minors act (AkUTMA) follows
the expansive approach taken by several states and

allows any kind of property, real or personal, tangible or
intangible, to be made the subject of a transfer to a custo—
dian for the benefit of a minor (sec. 13.46.990(6)). In
addition, it permits such transfers not only by lifetime
outright gifts (sec. 13.46.030), but also from trusts, es—
tates, and guardianships, whether or not specifically au—
thorized in the governing instrument (secs. 13.46.040 and
13.46.050), and from other third parties indebted to a minor
who does not have a conservator, such as parties against



whom a minor has a tort claim or judgment, and depository
institutions holding deposits or insurance companies 1issuing
policies payable on death to a minor (sec. 13.46.060). For
this reason, and to distinguish the enactment of this stat—
ute from the 1956 and 1966 versions of the UGMA, the title
of this Act has been changed to refer to "Transfers" rather
than to "Gifts,"™ a much narrower term. Moreover, the AKUTMA
permits the transferor or the minor to have an option to
extend beyond the age of minority the date the custodial
property may be distributed to the minor (sec. 13.46.195).

As so expanded, the AKUTMA might be considered a statutory
form of trust or guardianship that may terminate at age 18
or, 1f the transferor or minor so elects, may be terminated
at any age prior to age 25. Note, however, that unlike a
trust, a custodianship is not a separate legal entity or
taxpayer. Under sec. 13.46.100(b), the custodial property
is indefeasibly vested in the minor, not the custodian, and
thus any income received 1s attributable to and reportable
by the minor, whether or not actually distributed to the
minor.

The expansion of the AKUTMA to permit transfers of any kind
of property to a custodian creates a significant problem of
potential personal liability for the minor or the custodian
arising from the ownership of property such as real estate,
automobiles, general partnership interests, and business
proprietorships. This problem did not exist under the UGMA
under which custodial property was limited to bank deposits,
securities, and insurance. In response, sec. 13.46.160
generally limits the claims of third parties to recourse
against the custodial property, with the minor insulated
against personal liability unless he is personally at fault.
The custodian is similarly insulated unless he 1s personally
at fault or fails to disclose his custodial capacity upon
entering into a contract.

Nevertheless, the AKUTMA should be used with caution with
respect to property such as real estate or general partner—
ship interests from which liabilities as well as benefits
may arise. Many of the possible risks can and should be
insured against, and the custodian has the power under sec.
13.46.120(a) to purchase such insurance, at least when other
custodial assets are sufficient to do so. |If the assets are
not sufficient, there is doubt that a custodian will act, or
there are significant uninsurable risks, a transferor should
consider a trust with spendthrift provisions, such as a mi—
nority trust under Section 2503(c), Internal Revenue Code,
rather than a custodianship, to make a gift of such property
to a minor.



Finally, the AKUTMA restates and rearranges rather than
amends, the 1966 version of the UGMA. The addition of other
forms of property and other forms of dispositions made ad—
herence to the format and language of the prior act very
unwieldy. In addition, the 1966 version of the UGMA closely
followed the language of the earlier model act, which had
already been adopted in several states, even though i1t did
not conform to Conference style. It is hoped that this re—
writing and revision of the UGMA will improve its clarity
while also expanding its coverage.



ALASKA UNIFORM TRANSFERS TO MINORS ACT
Sec. 13.46.010. SCOPE AND JURISDICTION.

This section has no counterpart in the 1966 version of the
UGMA. It attempts to resolve uncertainties and
conflicts-of-law questions that have frequently arisen
because of the present nonuniformity of the UGMA in the
various states and which may continue to arise during the
transition from the UGMA to the UTMA.

The creation of a custodianship must invoke the law of a
particular state because of the form of the transfer
required under sec. 13.46.080(a). This section provides
that a choice of the AKUTMA is appropriate and effective if
any of the nexus factors specified iIn subsection (a) exists
at the time of the transfer. The AKUTMA continues to gov—
ern, and subsection (b) makes the custodian accountable and
subject to personal jurisdiction in the courts of Alaska for
the duration of the custodianship, despite subsequent relo—
cation of the parties or the property.

Subsection (c) recognizes that residents of Alaska may elect
to have the law of another state apply to a transfer. That
choice 1s valid i1f a nexus with the chosen state exists at
the time of the transfer. If personal jurisdiction can be
obtained in Alaska under other law apart from the AkUTMA,
the custodianship may be enforced in Alaska courts, which
are directed to apply the law of the state elected by the
transferor.

IT the choice of law under subsection (a) or (c) is ineffec—
tive because of the absence of the required nexus, the
transfer may still be effective under the UTMA of another
state with which a nexus does exist. See sec. 13.46.200.

Sec. 13.46.020. NOMINATION OF CUSTODIAN.

This section is new and permits a future custodian for a
minor to be nominated to receive a distribution under a will
or trust, or as a beneficiary of a power of appointment, or
of contractual rights such as a life or endowment insurance
policy, annuity contract, F.0.D. account, benefit plan, or
similar future payment right. Nomination of a future custo—
dian does not constitute a "transfer"™ under the AKUTMA and
does not create custodial property. If i1t did, the nomina—
tion and beneficiary designation would have to be permanent,
since a "transfer" 1is irrevocable and indefeasibly vests
ownership of the intertest in the minor under sec. 13.46,-
100(b).

Instead, this section permits a revocable beneficiary desig—
nation that takes effect only when the donor dies, or when a



lifetime transfer to the custodian for the minor beneficiary
occurs, such as a distribution under an inter vivos trust.
However, an unrevoked nomination under this section is bind—
ing on a personal representative or trustee (see sec.
13.46.040(b)) and on insurance companies and other obligors
who contract to pay in the future (see sec. 13.46.060(b)).

The person making the nomination may name contingent or
successive future custodians to serve, 1in the order named,

Iin the event that the person first nominated dies, or is
unable, declines, or is ineligible to serve. Such a substi—
tute future custodian i1s a custodian "nominated . . . under
AS 13.46.020" to whom the transfer must be made under secs.
13.46.040(b) and 13.46.060(b).

Any person nominated as future custodian may decline to
serve before the transfer occurs and may resign at any time
after the transfer. See sec. 13.46.170.

Sec. 13.46.030. TRANSFER BY GIFT OR EXERCISE OF POWER OF
APPOINTMENT.

To emphasize the different kinds of transfers that create
presently effective custodianships under the AKUTMA, they
are separately described in secs. 13.46.030, 13.46.040,
13.46.050, and 13.46.060. This section in part corresponds
to Section 2(a) of the 1966 version of the UGMA and covers
the traditional lifetime gift that was the only kind of
transfer authorized by the 1966 version of the UGMA. It
also covers an irrevocable exercise of a power of appoint—
ment in favor of a custodian, as distinguished from the
exercise of a power in a revocable instrument that results
only i1n the nomination of a future custodian under sec.
13.46.020.

Sec. 13.46.040. TRANSFER AUTHORIZED BY WILL OR TRUST.

This section is new and has no counterpart in the UGMA. It
is based on nonuniform provisions adopted by Connecticut,
Illinois, Wisconsin, and other states to validate distri—
butions from trusts and estates to a custodian for a minor
beneficiary, when the use of a custodian is expressly
authorized by the governing instrument. It also covers the
designation of the custodian whenever the settlor or
testator fails to make a nomination, or the future custodian
nominated under sec. 13.46.020 (and any alternate named)
fails to qualify.

Sec. 13.46.050. OTHER TRANSFER BY FIDUCIARY.

This section is new and has no counterpart in the UGMA. It
covers a new concept, already authorized by the law of some



states through nonuniform amendments to the UGMA to permit
custodianships to be used as guardianships or conservator
substitutes, even though not specifically authorized by the
person whose property is the subject of the transfer. It
also permits the legal representative of the minor, such as
a conservator or guardian, to transfer the minor®s ovm
property to a new or existing custodianship for the purposes
of convenience or economies of administration.

A custodianship may be created under this section even

though not specifically authorized by the transferor, the
testator, or the settlor of the trust if three tests are
satisfied. First, the fiduciary making the transfer must
determine in good faith and in his fiduciary capacity that a
custodianship will be in the best interests of the minor.
Second, a custodianship may not be prohibited by, or incon—
sistent with, the terms of any governing instrument. Incon—
sistent terms would include, for example, a spendthrift
clause 1n a governing trust, provisions terminating a govern—
ing trust for the minor®"s benefit at a time other than the
time of the minor®"s age of majority, and provisions for
mandatory distributions of income or principal at specific
times or periodic intervals. Provisions for other outright
distributions or bequests would not be inconsistent vith the
creation of a custodianship under this section. Third, the
amount of property transferred, (as measured by its value)
must be of such relative small amount that the lack of court
supervision and the typically stricter investments standards
that would apply to the conservator otherwise required will
not be important. However, if the property is of significant
size, transfer to a custodian may still be made if the court
approves and iIf the other two tests are met.

The custodianship created under this section without express
authority in the governing instrument will terminate upon
the minor"s attainment of the statutory age of majority in
Alaska, 1i.e., at the same age a conservatorship of the minor
would end. See sec. 13.46.190 and the Commentary to sec.
13.46.190.

Sec. 13.46.060. TRANSFER BY OBLIGOR.

This section is new and, like sec. 13.46.050, permits a
custodianship to be established as a substitute for a con—
servator to receive payments due a minor from sources other
than estates, trusts, and existing guardianships covered by
secs. 13.46.040 and 13.46.050. For example, a tort judgment
debtor of a minor, a bank holding a joint or P.0.D. account
of which a minor 1is the surviving payee, Or an insurance
company holding life insurance policy or benefit plan pro—
ceeds payable to a minor may create a custodianship under
this section.



Use of this section is mandatory when a future custodian has
been nominated under sec. 13.46.020 as a named beneficiary
of an insurance policy, benefit plan, deposit account, or
the like, because the original owner of the property speci—
fied a custodianship (and a future custodian) to receive the
property. If that custodian (or any alternate named) 1is not
available, 1f none was nominated, or none could have been
nominated (as in the case of a tort judgment payable to the
minor), this section is permissive and does not preclude the
obligor from requiring the appointment of a conservator to
receive payment. It allows the obligor to transfer property
to a custodian unless the property exceeds the stated value,
in which case a conservator must be appointed to receive I1t.

Sec. 13.46.070. RECEIPT FOR CUSTODIAL PROPERTY.

This section discharges transferors from further responsi—
bility for custodial property delivered to and receipted for
by the custodian. See also sec. 13.46.150 which protects
transferors and other third parties dealing with custodians.
Because a discharge or release for a donative transfer is
not necessary, this section had no counterpart in the UGMA.

This section does not authorize an existing custodian, or a
custodian to whom an obligor makes a transfer under sec.
13.46.060 to settle or release a claim of the minor against
a third party. Only a conservator, a guardian ad litem, or
other person authorized under other law to act for the minor
may release such a claim.

Sec. 13.46.080. MANNER OF CREATING CUSTODIAL PROPERTY AND
EFFECTING TRANSFER; DESIGNATION OF INITIAL CUSTODIAN;
CONTROL .

The 1966 version of the UGMA contained optional bracketed
language permitting an adopting state to limit the class of
eligible initial custodians to an adult member of the minor"s
family or a guardian of the minor. This optional limitation
has been deleted because it would preclude the use of an
individual and uncompensated custodian i1f no qualified or
willing family member is available.

Otherwise, with respect to transfers of securities, cash,

and Insurance or annuity contracts, this section tracks the
cognate provisions of subsection 2(a) of the 1966 version of
the UGMA, with one exception. Under sec. 13.46.080(a)(1)(i1),
a transfer of securities in registered form may be accomplished
without registering the transfer in the name of the custodian
so that transfers may be accomplished more expeditiously,

and so that securities may be held by custodians in street
name. In other words, sec. 13.46.080(a)(1)(1) 1is not the
exclusive manner for making effective transfers of securi—
ties in registered form.



In addition, subsection (a) creates new procedures for
handling the additional types of property now subject to the

Act;

specifically:

Paragraph (a)(3) covers the irrevocable transfer of
ownership of life and endowment insurance policies and
annuity contracts.

Paragraph (a)(4) covers the irrevocable exercise of a
power of appointment and the irrevocable present
assignment of future payment rights, such as royalties,
interest, and principal payments under a promissory
note, or beneficial interests under life or endowment
or annuity insurance contracts or benefit plans. The
payor, 1issuer, or obligor may require additional
formalities such as completion of a specific assignment
form and an endorsement, but the transfer 1is effective
upon delivery of the notification. (See sec. 13.46.020
and the Commentary to sec. 13.46.020 for the procedure
for revocably "nominating” a future custodian as a
beneficiary of a power of appointment or such payment
rights.)

Paragraph (a)(5) is the exclusive method for the trans—
fer of real estate and includes a disposition effected
by will. Under the law of those states in which a
devise of real estate vests in the devisee without the
need for a deed from the personal representative of the
decedent, a document such as the will must still be
"recorded"” under this provision to make the transfer
effective. For inter vivos transfers, of course, a
conveyance 1in recordable form would be employed for
dispositions of real estate to a custodian.

Paragraph (a)(6) covers the transfer of personal
property such as automobiles, aircraft, and other
property subject to registration of ownership with a
state or federal agency. Either registration of the
transfer in the name of the custodian or delivery of
the endorsed certificate in registerable form makes the
transfer effective.

Paragraph (a)(7) is a residual classification, covering
all property not otherwise covered. Examples would
include nonregistered securities, partnership

interests, and tangible personal property not subject
to title certificates.

The form of transfer document recommended and set out in
subsection (b) contains an acceptance that must be executed
by the custodian to make the disposition effective. While
such a form of written acceptance is not specifically



required in the case of registered securities under (a)(1),
money under (a)(2), insurance contracts or interests under
(a)(3) or (a)(4), real estate under (a)(b), or titled
personal property under (a)(6), it is certainly the better
and recommended practice to obtain the acknowledgment,
consent, and acceptance of the designated custodian on the
instrument of transfer, or otherwise.

A transferor may create a custodianship by naming himself as
custodian, except for transfers of securities under
(a)(1)(B), insurance and annuity contracts under (a)(3)(B),
and titled personally under (a)(6)(B), which are made
without registering them in the name of the custodian, and
transfers of the residual class of property covered by
(a)(7). In all of these cases a transfer of possession and
control to a third party 1is necessary to establish donative
intent and consummation of the transfer, and designation of
the transferor as custodian renders the transfer invalid
under sec. 13.46.100(a)(2).

Note, also, that the Internal Revenue Service takes the
position that custodial property is includable iIn the gross
estate of the donor i1f he appoints himself as custodian and
dies while serving in that capacity before the minor attains
the age of 21. Rev.Rul. 57-366, C.B. 1957-2, 618; Rev.Rul.
59-357, C.B. 1959-2, 212; Rev.Rul. 70-348, C.B. 1970-2, 193;
Estate of Prudowsky v. Comm®"r, 55 T.C. 890 (1971), affd. per
curiam, 465 F.2d 62 (7th Cir, 1972).

The AKUTMA has been drafted in an attempt to avoid income
attribution to the parent or inclusion of custodial insur—
ance policies on a custodian® life iIn the estate of the
custodian through the changes made i1n the standards for
expenditure of custodial property and the custodian®s 1inci—
dents of ownership in custodial property. See secs.
13.46.120 and 13.46.130 and the Commentary to secs.
13.46.120 and 13.46.130. However, the much greater problem
of inclusion of custodial property in the estate of the
donor who serves as custodian remains. Therefore, despite
the fact that this section permits i1t in the case of
registered securities, money, life insurance, real estate,
and personal property subject to titling laws, 1t 1is
generally still inadvisable for a donor to appoint himself
custodian or for a parent of the minor to serve as custodian.
See, generally Sections 2036 and 2038 Internal Revenue Code
and Rulings and cases cited above; with respect to gifts of
closely held stock when a donor retains voting rights by
serving as custodian, see Section 2036(b), Internal Revenue
Code overruling U.S. v. Byrum, 408 U.S. 125 (1972),
rehearing denied 409 U.S. 898.

Subsection (c) tracks in substance Section 2(c) of the 1966
version of the UGMA. However, it replaces the requirement



that the transferor "promptly do all things within Ms

power"™ to complete the transfer, with the requirement that
such action must be taken "as soon as practicable.”™ This
change 1s intended only to reflect the fact that possession
and control of property transferred from an estate can rarely
be accomplished with the immediacy that the term "promptly"
may have implied. In the case of inter vivos transfers, no
relaxation of the former requirement is intended, since
"prompt" transfer of dominion is usually practicable.

Sec. 13.46.085. NATIVE CORPORATIONS; CUSTODIANS.

This section has no comparable provision in the UGMA or the
UTMA. This section is derived from AS 45.60.016 which was

added to the Alaska Uniform Gifts to Minors Act in 1972 to

address the issue of transfers to minors arising under the

Alaska Native Claims Settlement Act.

Sec. 13.46.090. SINGLE CUSTODIANSHIP.

The first sentence follows Section 2(b) of the 1966 version

of the UGMA. The second sentence states what was implicit

in the 1966 version of the UGMA, that additional transfers

at different times and from different sources may be made to
an existing custodian for the minor and do not create multiple
custodianships. This provision also permits an existing
custodian to be named as successor custodian by another
custodian for the same minor who resigns under sec.

13.46.170 for the purpose of consolidating the assets iIn a
single custodianship.

Note, however, that these results are limited to transfer
made under the AKUTMA. Gifts previously made under the
Alaska UGMA or under the UGMA or the UTMA of another state
must be treated as separate custodianships, even though the
same custodian and minor are involved, because of possible
differences in the age of distribution and custodian®s
powers under those other Acts.

Even when all transfers to a single custodian are made under
the AKUTMA and a single custodianship results, custodial
property transferred under secs. 13.46.050 and 13.46.060

must be accounted for separately fxom property transferred
under secs. 13.46.030 and 13.46.040 because the custodian—
ship will terminate sooner with respect to the former prop—
erty since the State of Alaska has a statutory age of major—
ity at 18, which i1s lower than 21. See sec. 13.46.190 and
the Commentary to sec. 13.46.190.

Sec. 13.46.100. VALIDITY AND EFFECT OF TRANSFER.

Subsection (a) generally tracks Section 2(c) of the 1966
version of the UGMA, except that the transferer®"s des—
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ignation of himself as custodian of property for which he 1is
not eligible to serve under sec. 13.46.080(a) makes the
transfer ineffective. See Commentary to sec. 13.46.080.

The balance of this section generally tracks Section 3 of
the 1966 version of the UGMA with a number of necessary, and
perhaps significant, changes required by the new kinds of
property subject to custodianships. The 1966 version of the
UGMA provides that a transfer made under its terms 'conveys
to the minor indefeasibly vested legal title to the
[custodial property]." Because equitable interests 1in
property may be the subject of a transfer under the AKUTMA,
the reference to "legal title” has been deleted, but no
change concerning the effect or finality of the transfer is
intended.

However, subsection (b) qualifies the rights of the minor in
the property, by making them subject to "the rights, power,
duties and authority”™ of the custodian under the AKUTMA, a
concept that may have been implicit and intended in the 1966
version of the UGMA, but not expressed. The concept is
important because of the kinds of property, particularly
real estate, now subject to custodianship. If the minor 1is
married, 1t would be possible for homestead, dower, or com—
munity property rights to attach to real estate (or other
property) acquired after marriage by the minor through a
transfer to a custodianship for his benefit. The quoted
language qualifying the minor®"s interest in the property 1is
intended to override these rights insofar as they may con—
flict with the custodian®s ability and authority to manage,
sell, or transfer the property while 1t 1s custodial property.
Upon termination of the custodianship and transfer of the
custodial property to the former minor, the custodial prop—
erty would then become subject to such spousal rights for
the first time.

For a list of the immunities enjoyed by third persons under
subsection (c), see sec. 13.46.150 and the Commentary to
sec. 13.46.150.

Because of custodianship under the AKUTMA can extend beyond
the age of majority 1in many states, or beyond emancipation
of a minor through marriage or otherwise, the Drafting Com—
mittee of the UTMA considered the addition of a spendthrift
clause to this section. The i1dea was rejected because
neither the 1966 version of the UGMA nor 1its predecessors
had such a provision, because spendthrift protection would
extend only until 21 in any event and judgments against the
minor would then be enforceable, and because the spendthrift
qualification on the interest of the minor in the property
may be inconsistent with the theory of the UTMA to convey
the property indefeasibly to the minor.



Subsection (d), (e), and (f) are derived from California
amendments to the UTMA but are not included in the UTMA.
These subsections are included in the AKUTMA to make clear
that (1) a person serving as guardian of the estate of the
minor (conservator) may also serve as custodian and in this
case the custodial property does not become a part of the
guardianship estate; and (2) property may be transferred
from a guardianship estate to the person who serves as
guardian to be held by that person as custodian, and iIn such
case the property is no longer a part of the guardianship
estate but instead is governed solely by the AKUTMA. (17
Cal.L.Rev.Comm.Reports 61 (1984)).

Sec. 13.46.110. CARE OF CUSTODIAL PROPERTY.

Subsection (a) expands Section 4(a) of the 1966 version of
the UGMA to include the duties to take control and
appropriately register or record custodial property in the
name of the custodian.

Subsection (b) restates and makes somewhat stricter the
"Prudent person™ fiduciary standard for the custodian, since
It Is now cast in terms of a prudent person "dealing with
property of another™ rather than one "who 1s seeking
reasonable income and the preservation of his capital,” as
under the 1966 version of the UGMA. The rule also adds a
slightly higher standard for professional fiduciaries. The
rule parallels section 7-302 of the Uniform Probate Code (AS
13.36.075) 1n order to refer to the existing and growing
body of law interpreting that standard. The 1966 version of
the UGMA permitted a custodian to retain any security or
bank account received, without the obligation to diversify
investment. This subsection extends that rule to any prop—
erty received.

In order to eliminate any uncertainty that existed under the
1966 version of the UGMA, subsection (c) grants specific
authority to invest custodial property in life insurance on
the minor"s life, provided the minor"s estate is the sole
beneficiary, or on the life of another person in whom the
minor has an insurable interest, provided the minor, the
minor"s estate, or the custodian in his custodial capacity
is made the beneficiary of the policies.

Subsection (d) generally tracks Section 4(g) of the 1966
version of the UGMA but adds the provision requiring that
custodial property consisting of an undivided interest be
held as a tenant in common. This provision permits the
custodian to invest custodial property in common trust
funds, mutual funds, or in a proportional interest in a
"jumbo" certificate of deposit. Investment 1in property held
in joint tenancy with right of survivorship is not permit—
ted, but the AKUTMA does not preclude a transfer of such an
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interest to a custodian, and the custodian is authorized
under subsection (b) to retain a joint tenancy interest so
received.

Subsection (e) follows Section 4(h) of the 1966 version of
the UGMA, but adds the requirement that income tax
information be maintained and made available for preparation
of the minor"s tax returns. Because the custodianship is
not a separate legal entity or taxpayer, the minor®s tax
identification number should be used to identify all custo—
dial property accounts.

Sec. 13.46.120. POWERS OF CUSTODIAN.

Subsection (@) replaces the specific list of custodian®s
powers contained in Section 4(f) of the 1966 version of the
UGMA which related only to securities, money, and insurance,
chen the only permitted kinds of custodial property. It was
determined not to expand the list to try to deal with all
forms of property now covered by the AKUTMA and to specify
all powers that might be appropriate for each kind of prop—
erty, or to refer to an existing body of state law, such as
the Trustee®s Powers Act, since such powers would not be
uniform. Instead, this provision grants the custodian the
very broad and general powers of an unmarried adult owner of
the property, subject to the prudent person rule and to the
duties of segregation and record keeping specified in sec.
13.46.110. This approach permits the AkUTMA to be
self-contained and more readily understandable by volunteer,
nonprofessional fiduciaries, who most often serve as custo—
dians . It is intended that the authority granted includes
the powers most often suggested for custodians, such as the
power to borrow, whether at interest or interest free, the
power to invest in common trust funds, and the power to
enter contracts that extend beyond the termination of the
custodianship.

Subsection (a) further specifies that the custodian®s powers
or incidents of ownership in custodial property such as
insurance policies may be exercised only in the capacity as
custodian. This provision is intended to prevent the
exercise of those powers for the direct or indirect benefit
of the custodian, so as to avoid as nearly as possible the
result that a custodian who dies while holding an insurance
policy on his own life for the benefit of a minor will have
the policy taxed in his estate. See, Section 2042, Internal
Revenue Code; but compare Terriberry v. U.S., 517 F.2d 286
fg;g)Cir- 1975), and Rose v. U.S.,511 F.2d 259 (5th Cir.

Sec. 13.46.130. USE OF CUSTODIAL PROPERTY.



Subsections (@) and (b) track subsections (b) and (c) of
Section 4 of the 1966 version of the UGMA, but with two sig—
nificant changes. The standard for expenditure of custodial
property has been amended to read "for the use and benefit

of the minor,”™ rather than "for the support, maintenance,
education and benefit of the minor™ as specified under the
1966 version of the UGMA. This change is intended to avoid
the i1mplication that the custodial property can be used only
for the required support of the minor.

The Internal Revenue Service has taken the position that the
income from custodial property, to the extent it is used for
the support of the minor-donee, 1is includable in the gross
income of any person who is legally obligated to support the
minor-donee, whether or not that person or parent is serving
as the custodian. Rev.Rul. 56-484, C.B. 1956-2, 23;

Rev.Rul. 59-357, C.B. 1959-2, 212. However, Reg. 1.662(a)-4
provides that the term "legal obligation™ includes a legal
obligation to support another person if, and only if, the
obligation is not affected by the adequacy of the
dependent 3 own resources. Thus, 1f under local law a
parent may use the resources of a child for the child"s
support in lieu of supporting the child himself or herself,
no obligation of support exists, whether or not income 1is
actually used for support, at least if the child"s resources
are adequate. See, Bittker, Federal Taxation of Income
Estates and Gifts Para. 80.44 (1981).

For this reason, subsection (c) has been added to specify
that distributions or expenditures may be made for the minor
without regard to the duty or ability of any other person to
support the minor and that distributions or expenditures are
not in substitution for, and shall not affect, the
obligation of any person to support the minor. Other
possible methods of avoiding the attribution of custodial
property income to the person obligated to support the minor
would be to prohibit the use of custodial property or its
income for that purpose, or to provide that any such use
gives rise to a cause of action by the minor against his
parent to the extent that custodial property or income 1S SO
used. The first alternative was rejected as too restric—
tive, and the second as too cumbersome.

The "use and benefit" standard in subsections (a) and (b) is
intended to include payment of the minor®"s legally enforce—
able obligations such as tax or child support obligations or
tort claims. Custodial property could be reached by levy of
a judgment creditor in any event, so there iIs no reason not
to permit custodian or court-ordered expenditures for
enforceable claims.

An "iInterested person”™ entitled to seek court ordered dis—
tributions under subsection (b) would include not only the
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parent or conservator or guardian of the minor and a
transferor or a transferor®s legal representative, but also
a public agency or official with custody of the minor and a
third part> to whom the minor owes legally enforceable debts.

Sec. 13.46.140. CUSTODIAN®"S EXPENSES, COMPENSATION, AND
BOND.

This section parallels and restates Section 5 of the 1966
version of the UGMA. It deletes the statement that a custo—
dian may act without compensation for services, since that
concept is implied in the retained provision that a custodian
has an "election””to be compensated. However, to prevent
abuse, the latter provision for permissive compensation is
denied to a custodian who i1s also the donor of the custodial
property.

The custodian®s election to charge compensation must be
exercised (although the compensation need not be acutally
paid) at least annually or it lapses and may not be

exercised later. This provision is intended to avoid imputed
income to the custodian who waives compensation, and also to
avoid the accumulation of a large unanticipated claim for
compensation exercisable at termination of the custodianship.

This section deletes as surplusage the bracketed optional
standards contained in the 1966 version of the UGMA for
determining "reasonable compensation”™ which included, ™"in
the order stated,”™ a direction by the donor, statutes
governing compensation of custodians or guardians, or court
order. While compensation of custodians becomes a more
likely occurrence and a more important issue under the
AKUTMA because property requiring increased management may
now be subject to custodianship, compensation can still be
determined by agreement, by reference to a statute or by
court order, without the need to so state in the AKUTMA.

Sec. 13.46.150. EXEMPTION OF THE THIRD PERSON FROM LIABILITY.

Sec. 13.46.150 carries forward, but shortens and simplifies,
Section 6 of the 1966 version of the UGMA with no substan—
tive change intended. The 1966 version of the UGMA permitted
a 14 year old minor to appoint a successor custodian and
specifically provided that third parties were entitled to
rely on the appointment. Because this section refers to any
custodian, and "custodian™ is defined to include successor
custodians (Sec. 13.46.990(7)), a successor custodian
appointed by the minor is included among those upon whom
third parties may rely.

Similarly, because this section protects any third
"persons,”™ it iIs not necessary to specify here or in sec.
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13.46.100(c) that i1t extends to any "issuer, transfer agent,
bank, life insurance company, broker, or other person or
financial institution,”™ as did the 1966 version of the UGMA.
See the definition of "person™ in AS 01.10.060.

This section excludes from its protection persons with
"knowledge™ of the irregularity of a transaction, a concept
not expressed but probably implied in Section 6 of the 1966
version of the UGMA. See, e.g., State ex rel. Paden v.
Currel, 597 S.W.2d 167 (Mo. App. 1980) disapproving the
pledge of custodial property to secure a personal loan to
the custodian.

Similarly, this section does not alter the requirements for
bona fide purchaser or holder in due course status under
other law for persons who acquire from a custodian custodial
property subject to recordation or registration.

Sec. 13.46.160. LIABILITY TO THIRD PERSONS.

This section has no counterpart in the 1966 version of the
UGMA and 1is based upon Section 5-429 of the Uniform Probate
Code (AS 13.26.305), relating to limitations on the liability
of conservators. Because some forms of custodial property
now permitted under the AKUTMA can give rise to liabilities
as well as benefits (e.g., general partnership Iinterests,
interests in real estate or business proprietorships, auto—
mobiles, etc.) the Drafting Committee for the Uniform Trans—
fers to Minors Act believed i1t i1s necessary to protect the
minor and other assets the minor might have or acquire from
such liabilities, since the minor is unable to disclaim a
transfer to a custodian for his benefit. Similar protection
for the custodian 1s necessary so as not to discourage
nonprofessional or uncompensated persons from accepting the
office. Therefore this section generally limits the claims
of third parties to recourse against the custodial property,
as third parties dealing with a trust are generally limited
to recourse against the trust corpus.

The custodian incurs personal liability only as provided in
subsection (b) for actual fault or for failure to disclose
his custodial capacity "in the contract” when contracting
with third parties. In oral contracts, oral disclosure of
the custodial capacity is sufficient. The minor, on the
other hand, 1incurs personal liability under subsection (¢)
only for actual fault.

When custodial property is subjected to claims of third
parties under this section, the minor, the minor®"s legal
representative, 1f not a party to the action by which the
claim i1s successfully established, may seek to recover the
loss from the custodian in a separate action. See sec.
13.46.180 and the commentary to sec. 13.46.180.

17



Sec. 13.46.170. RENUNCIATION, RESIGNATION, DEATH, OR
REMOVAL OF CUSTODIAN; DESIGNATION OF SUCCESSOR CUSTODIAN.

This section tracks but condenses Section 7 of the 1966 ver —
sion of the UGMA to provide that the custodian, or if the
custodian does not do so, the minor if he iIs 14, may appoint
the successor custodian, or failing that, that the conservator
of the minor or a court appointee shall serve. It also covers
disclaimer of the office by designated or successor custodians
or by nominated future custodians who decline to serve.

The AKUTMA broadens the category of persons who may be des—
ignated by the initial custodian as successor custodian from
an adult member of the minor®s family, his conservator, or a
trust company to any adult or trust company. However, the
minor"s designation remains limited to an adult member of
his family (expanded to incl.ude a spouse and a stepparent,
see sec. 13.46.990(10)), his conservator, or a trust

company.

Sec. 13.46.180. ACCOUNTING BY AND DETERMINATION OF
LIABILITY OF CUSTODIAN.

This section carries forward Section 8 of the 1966 version

of the UGMA, but expands the class of parties who may require
an accounting by the custodian to include any person who

made a transfer to the custodian (or that person®s legal
representative), the minor"s guardian of the person, and the
successor custodian.

Subsection (b) authorizes but does not obligate a successor
custodian to seek an accounting by the predecessor

custodian. Since the minor and other persons mentioned 1in
subsection (a) may also seek an accounting from the pre—
decessor at any time, it is anticipated that the exercise of
this right by the successor should be rare.

Subsection (a) also gives the same parties (other than a
successor custodian) the right to seek recovery from the
custodian for loss or diminution of custodial property
resulting from successful claims by third persons under sec.
13.46.160, unless that i1ssue has already been adjudicated in
an action under that section to which the minor was a party.

This section does not contain a separate statute of limita—
tions precluding petitions for accounting after termination
of the custodianship. Because custodianships can be created
without the knowledge of the minor, a person might learn of
a custodian®s failure to turn over custodial property long
after reaching majority, and should not be precluded from
asserting his rights in the case of such fraud. In addi—
tion, the 1966 version of the UGMA has no such preclusion
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and seems to have worked well. Other law, such as general
statutes of limitation and the doctrine of laches, should
serve adequately to protect former custodians from harass—

ment.
Sec. 13.46.190. TERMINATION OF CUSTODIANSHIP.

This section tracks Section 4(d) of the 1966 version of the
UGMA and provides that custodianships created by fiduciaries
without express authority from the donor of the property
under sec. 13.46.050 and by obligors of the minor under sec.
13.46.060 terminate upon the minor"s attaining age 18, since
these custodianships are substitutes for conservatorships
that would otherwise terminate at that time. All other
custodianships terminate at the time the minor attains 18
years of age unless the time of transfer of. the custodial
property is delayed under sec. 13.46.195 to a time after the
time the minor attains the age of 18 years. Because
property in a single custodianship may be distributable at
different times, separate accounting for custodial property
by source may be required. See Commentary to sec.

13.46.090.

Sec. 13.46.195. DELAY IN TRANSFER OF CUSTODIAL PROPERTY
AFTER MINOR ATTAINS AGE 18.

This section i1s adopted from the California Uniform Trans—
fers to Minors Act. This section is new. There is no pro—
vision for choice as to when custodial property shall be
transferred to the minor under the Uniform Transfers to
Minors Act or under prior Alaska law. This section gives
this choice since most transferors who specifically authorize
a custodian wish to preserve the custodianship as long as
possible. This is most likely to be the case, for example,
where the custodial property is intended to be preserved and
used to finance a college education.

A transferor may feel that a particular child at 18 does not
have, or will not have, sufficient maturity to manage a sub—
stantial gift., particularly when the transferor wishes to
make the gift for a particular purpose, e.g. education. A
custodian under the Alaska Uniform Gifts to Minors Act must
deliver the property to the minor when the minor reaches 18
(AS 45.60.031(d)). Therefore, a testamentary or inter vivos
trust may be necessary to achieve the transferor®s goals.
Continuing the custodianship past the age of 18 permits the
transferor donor to avoid the expense of preparing a trust
Iinstrument to create a trust that otherwise would be
required in order to retain the property under custodial
management until the minor reaches the specified age.

The custodian is required to transfer the property to the
minor when the minor attains the age of 18 years unless the



transfer under sec. 13.46.080 specifies a later time. See
sec. 13.46.190.

Subsection (c) contains optional language which the
donor-transferor may use to allow a minor the option of
terminating the custodianship during a six month period
beginning on the minor"s 21st birthday. In order to
exercise this option, a minor must provide written notice of
the minor®s intention to terminate to the custodian within 6
months of the minor®s 21st birthday. This option has been
provided so that a transferor may transfer property by
irrevocable gift, under sec. 13.46.030, into a custodianship
in a manner consistent with Section 2503(c) of the Internal
Revenue Code and the Internal Revenue Service®s position as
put forth in Rev.Rul. 74-43.

Rev.Rul. 74-43 provides, 1in relevant part, that a gift into
a trust for the benefit of a minor, when such a trust
contains a provision that the minor has the right to compel
distribution at age 21 by giving written notice to the
trustee, qualifies as a gift of a present interest, and,
therefore, also qualifies for the annual exclusion provided
in Section 2503(b) of the Internal Revenue Code.

The use of the optional language contained in subsection (c)
that allows a minor to compel delivery of custodial property
when the minor reaches the age of 21 should qualify a
transfer of property by irrevocable gift under sec.

13.46.030 as a gift of a present interest under Section
2503(c) of the Internal Revenue Code.

Subsection (d) permits the custodianship to continue until
not later than the time the minor attains the age of 25
years where the transfer is made under a provision in a will
or trust that provides that the custodianship is to continue
until the specified age, not later than the time the benefi—
ciary attains the age of 25. A custodianship may be estab—
lished under a provision in a will or trust that provides
that the custodianship is to continue until a specified age
after age 18 even though the beneficiary has attained an
age older than 18 but younger than the specified age at
which the custodianship is to terminate. See sec.
13.46.990(11).

Subsection (e) permits the custodianship to continue until
the time the minor attains the age of 25 years where the
custodial property is transferred under sec. 13.46 030 if
the transfer specifies that the custodianship iIs to continue
until the specified age.

This section does not provide for continuance beyond age 18
of a custodianship created under secs. 13.46.010, 13. **<.050,



13.46.060, 13.46.100, 13.46.110 or 13.46.120. These
custodianships terminate at age 18 because they are
substitutes for a guardianship that otherwise would
terminate at that time (see sec. 13.46.150). And, 1in the
cases where this section permits the custodianship to
continue after the minor attains the age of 18 years, 1if the
transfer under sec. 13.46.080 does not specify any age, the
custodianship terminates when the minor attains 18 years of
age. See (f) of this section.

Subsection (g) validates a transfer that specifies a maximum
time for the duration of the custodianship that is longer
than permitted by this section by reducing the duration of
the custodianship to the maximum duration permitted for a
custodianship created by that type of transfer.

Because property in a single custodianship may be distribut—
able at different times, separate accounting for custodial
property by source may be required. See Commentary to sec.
13.46.090. Also see 17 Cal.L.Rev.Comm. Reports 601 (1934);
84 Cal.S.J. 11794.

Sec. 13.46.200. APPLICABILITY.

This section i1s new and has two purposes. First, it oper—
ates as a "savings clause” to validate transfers made after
Its effective date which mistakenly refer to Alaska®s UGMA
rather than to the AKUTMA. Second, it validates transfers
attempted under the UGMA of another state which would not
permit transfers from the source or of property of that kind
or under the UTMA of another state with no nexus to the
transactions, provided in each case that Alaska has a
sufficient nexus to the transaction under sec. 13.46.010.

Sec. 13.46.210. EFFECT ON EXISTING CUSTODIANSHIPS.

Subsection (&) i1s new and is based on Section 45-109a of the
Connecticut Uniform Transfers to Minors Act which validates
gifts of real estate and partnership interests made prior to
their inclusion as "custodial property" under that Act.
However, this provision goes further and purports also to
validate prior transfers of the kind now covered by that
Act, 1.e., transfers from estates, trusts, guardianships,
and obligators.

All states have previously enacted some version of the UGMA,
and 1t will be more orderly to subject gifts or other trans—
fers under the UGMA to the procedures of the UTMA rather

than to keep both the UGMA and UTMA in force, presumably for
18 or 21 years until all custodianships created under prior
law have terminated. Subsection (b) 1s intended to apply

the AKUTMA to prior gifts and existing custodianships



insofar as i1t is constitutionally permissible to do so.
However, prior custodianships will continue to terminate at
the age prescribed by the Act under which the gift or
transfer was made.

Subsection (c) 1is also new and is based upon Section 45-109b
of the Connecticut Act. This subsection 1s intended for
adoption in those states that reduced the age of majority to
18, but which adopt the recommended return to 21 as the age
at which custodianships terminate. Its purpose is to avoid
resurrecting custodianships for persons not yet 21 which
terminated during the period that the age of 18 governed
termination.

Subsection (d) 1s also new. This subsection is derived from
sec. 27 of the UTMA, relating to the effect of the repeal of
the UGMA.

Sec. 13.46.220. UNIFORMITY OF APPLICATION.
No commentary.
Sec. 13.46.990. DEFINITIONS.

To reflect the broader scope and the unlimited types of
property to which the AKUTMA will apply, a number of defini—
tional changes have been made from the 1966 version of the
UGMA. In addition, several definitions specifically appli—
cable to the limited types of property (cash, securities,
and insurance policies) subject to the 1966 version of the
UGMA have been eliminated as unnecessary. These include the
definitions of "bank," "issuer,” "life insurance policy or
annuity contract,” "security,” and "transfer agent.”™ No
change i1n the meaning or construction of these terms as used
in the AKUTMA 1is intended by these deletions.

The definitions of "domestic financial institution™ and
"insured financial institution” have been eliminated because
few, if any, states limit deposits by custodians to local
institutions, and the prudent person rule of sec. 13.46.110(b)
of the AKUTMA may dictate the use of insured institutions as
depositories, without having to so specify.

The principal changes or additions to the remaining defini—
tions are discussed below.

"Benefit Plan” The definition of "benefit plan” 1is inten—
tionally very broad and is meant to cover any contract,
plan, system, account, or trust such as a pension plan,
retirement plan, death benefit plan, deferred compensation
pla i, employment agency arrangement, or stock bonus, option
or profit sharing plan.



"Conservatorll The term "conservator™ rather than "guardian

of the estate"™ has been employed to conform to Uniform Pro—
bate Code terminology (AS 13.06 - 13.36). The term includes
a guardian of the minor*"s property, whether general, limited
or temporary, and includes a committee, tutor, or curator of
the minor*"s property.

"Custodial Property”™ The definition of "custodial property"
has been generalized and expanded to encompass every
conceivable legal or equitable interest in property of any
kind, 1including real estate and tangible or intangible
personal property. The term is intended, for example, to
include joint interests with right of survivorship,
beneficial interest in land trusts, as well as all other
intangible interests in property. Contingent or expectancy
interests such as the designation as a beneficiary under
insurance policies or benefit plans become "custodial
property” only i1f the designation 1is irrevocable, or when it
becomes so, but the AKUTMA specifically authorizes the
"nomination” of a future custodian as beneficiary of such
interests (see sec. 13.46.020). Proceeds of custodial
property, both immediate and remote, are themselves
custodial property, as is the case under UGMA.

Custodial property is defined without reference to the phys—
ical location of the property, even 1f it has one. No
useful purpose would be served by restricting the
application of the AKUTMA to, for example, real estate
"located in this state,” since a conveyance recorded in the
state of the property®s location if done with proper
formalities, should be effective even if that state has not
enacted the UTMA. The rights, duties, and powers of the
custodian should be determined by reference to the law of
the state under which the custodianship 1is created, assuming
there 1is sufficient nexus under sec. 13.46.010 between that
state and the transferor, the minor, or the custodian.

"Minor™ "Minor" 1s defined as an individual who has not
attained the age of 18 years (consistent with AS 25.20.010),
except that the term "minor™ may include an older individual
under some circumstances when the term is used with
reference to the beneficiary for whose benefit custodial
property is held or is to be held for a period past the age
of 18 years. See the Commentary to secs. 13.46.190 and
13.46.195.

"Personal Representative” The definition of the term
"personal representative”™ 1is based upon the definition in
the Uniform Probate Code (AS 13.06.050(30)).

"Transfer”™ The new definition of "transfer" is necessary to
reflect the application of the AKUTMA not only to gifts, but
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also to distributions from trusts and estates, obligors of
the minor, and transfers of the minor"s own assets to a
custodianship by the legal representative of a minor, all of
which are now permitted ty the AKUTMA.

"Transferor™ The new definition of "transferor™ 1is required
because the term includes not only the maker of a gift,

1.e., a donor in the usual sense, but also fiduciaries and
obligors who control or own property that is the subject of
the transfer. Nothing in the AKUTMA requires that a
transferor be an "adult.™ |If permitted under other law of
the state relating to emancipation or competence to make a
will, gift, or other transfer, a minor may make an effective
transfer of property to a custodian for his benefit or for
the benefit of another minor.

"Trust Company™ Only entities authorized to exercise
"general™ trust powers qualify as a "trust company"; that
Is, the authority to exercise only limited fiduciary
responsibilities, such as the authority to accept Individual
Retirement Account deposits, 1s not sufficient.

Sec. 13.46.999. SHORT TITLE.

No commentary.

wkmi12/002
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Representative John L. Sund

Attn: John W. Hartle, Legislative Aide
Alaska State Legislature

P.O. Box V

Juneau, Alaska 99811

Re: H.B, No. 468 ("AUTMA")
Dear Sirs:

The proposed Alaska Uniform Transfers to Minors™AolT™
("AUTMA") (H.B. 468) provides a much needed revision and updat”™to
the current Alaska Uniform G ifts to Minopar="sc™(nNAUGMAH/N--""*MA was
originally enacted by the Legislature irn 196J~and was cased on the
Uniform G ifts to Minors Act, which waB™"retfted by the Uniform
Commissioners in 1966. Since that time many stateB, on their own
initiative, have greatly expanded the scope and flexibility of the
Uniform G ifts to Minors Act. in response to these changes the
Uniform Commissioners revised and updated the Uniform G ifts to
Minors Act in 1983. The revised and updated Uniform G ifts to Minors
Act was titled the Uniform Transfers to Minors Act; the proposed
AUTMA (H.B. 468) is, with few exceptions, the Uniform Commissioners’
revised and updated Uniform Transfers to Minors Act.

The proposed AUTMA improves on the curren£sSH95BYt'=ifKthree
significant respects: (1) AUTMA allows virtuali~any tyjie™of
property, real or personal, tangible or intangible7~TO0-ibe
transferred into a custodial account? (2) AUTMA allows a custodial
account to be established through the use ot multiple legal vehicles
(e.g. wills and trusts) from multiple parties (e.g. guardians, third
party debtors, and estates); and (3) AUTMA allows tremendous
flexibility in determining when the custodial property will be
distributed to the beneficiary. These improvements are briefly
described below.



Rep. John L. Sund
April 26, 1988
Page 2

Under the current AUGMA only cash, insurance, annuities,
and securities may be held in a custodial account for the benefit of
the beneficiary. This unnecessarily restricts the usefulness of a
custodial account; for example, the family home or other interests
in real property may not be transferred into a custodial account for
the benefit of a beneficiary. The proposed AUTMA will allow
virtually any type of property, real or personal, tangible or
intangible, to be transferred into a custodial account.

Under the current AUGMA the only way to transfer property
into a custodial account is through a gift. This further
unnecessarily restricts the usefulness of a custodial account; for
example, a person cannot currently transfer property through his
w ill or through his trust into a custodial account. The proposed
AUTMA w ill allow such transfers. Moreover, the current AUGMA does
not allow a trustee, personal representative, or third party debtor
to establish a custodial account tor the beneficiary’'s benefit; the
proposed AUTMA would allow such custodial accounts to be
established.

And finally under the current AUGMA, the property in the
custodial account must be distributed to the beneficiary at the age
of 18. Many people prefer to have the beneficiary receive the
distribution from the custodial accountat a more mature age or
would prefer to use the custodial account to givefinancial support
to a beneficiary throughout college. The proposed AUTMA allows the
creator of the custodial account to determine any age between the
age of 18 and 25 when the beneficiary will receive the distribution
from the custodial account.

The current estate planning alternative to a custodial
account is to use a trust. In many cases, the use of a trust is
unnecessary and expensive. A trust has a far higher cost to create
and to administer, and, in fact, professional administration is

largely unavailable for a trust of less than $50,000. In short, the
proposed AUTMA would allow a custodial account to be used as a
flexible and inexpensive alternative to a trust.

The proposed AUTMA does differis some respects from tne
Uniform Commissioner's Uniform Transfers to Minora Act. The
differences, however, largely reflect clarifications to the Uniform
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Tranfers to Minors Act which were adopted by California. The major
substantive difference, however, which also reflects the approach

adopted by California, is that the distribution of the property in
the custodial account may be delayed until the age of 25.

In my current position as Chairman of the Estate Planning
and Probate Section of the Alaska Bar Association, | have had
occasion to discuss the proposed AUTMA with many of the estate
planning attorneys in the Anchorage area, in fact, the proposed
AUTMA has been extensively discussed at several of our Section
meetings. Al of the estate planning attorneys with which | have
discussed the proposed AUTMA are in support of its enactment, if
there are any questions or if | may be of any assistance, please
feel free to call. Thank you for your consideration,

Very truly yours,

ATKIN8S8ON, CONWAY & GAGNCN

By
Robin 0. Brena

ROB:big
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Ocoiiac A. Dickson Telephone
Warren D. Wcbhtfaul Area Code »of
276*7867

August 20, 1987

Representative John Sund

Chairman of the House Judiciary Committee
P.0. Box V

Juneau, Alaska 99811

ATTN: John Hartle
Chief of Staff

Dear Representative Sund:
The Uniform Transfers to Minors Act will be a very important piece

of legislation for those Alaskans who wish to set aside money or
property to fund their children®s college education without the

monetary expense of setting up a trust. This will be a very cost
effective piece of legislation allowing much greater freedom to
the custodian to use property for the beneficiary. The major

reasons for--fc-his can be summarized as follows:

ly/ The front end cost of setting up an alternative
method IMcrfXadministration (such as a trust) of $1,000.00 to
$2,ooo.ooﬂgs completely avoided;

2. The custodianship 1is not a separate tax paying
entity s ﬂﬁe yearly cost of preparing a separate tax return is
avoided;

3.) A custodian would be able to use custodial property
for the ttenpriciary with much greater freedom and less expense
than a trustee nf a trust.

This legislation would benefit from having hearings during the
fall because:

1. The ability of the legifircure to retroactively
apply this legislation to custodial accounts 1in existance prior to
the passage of any legislation has been raised as an issue and
should be Tfully explored;

2. The provisions of Section 20.5 regarding salary of
termination are perhaps the most controversial and the most
significant. To prevent a major breakdown or piecemeal amendment

of this legislation those parties who have an 1interest in seeing
this legislation passed would benefit greatly by discussing, and
having a full understanding of, the reasons and effect of the
delay provisions of Section 20.5 prior to this legislation®s
introduction in the next legislative session. Hearings would
provide a opportunity for a consensus to be formed by those
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Expanded opportunities available undej
Uniform Transfers to Minors Act N
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Broadening the earlier approach of tha Uniform Gifts to Minora Act, UTM4 allows any type of

property to he transferred to a custodian and allows fiduciaries to establish custodianships.

This article examines these and other distinctions from UGMA, as well as the tax consequences.

by JAMES R. LEDWITH and MARY ANN ROBHVSON, Attorneys, Philadelphia

T hs Uniform Transfers to Minors Act (UTMA)1

~was adopted by the National Conference on
Uniform Laws in 1983 to provide a mechanically
simple and inexpensive method of transferring prop-
erty to minors and to promote unlformltK amon_? the
states, UTMA revises and expands the Unitorm
Gifts to Minors Act (UGMA).S

Primarily, UTMA allows any kind of property to
be transferred to a custodianship, and the Act's title
was changed from “gifts" to "transfers” to reflect
the expansive nature of UTMA. UTMA also author-
izes a personal representative or trustee to establish a
custodianship even without the express authority to
do so in a governing will or trust. Furthermore,
UTMA clarifies that expenditures of custodial proP_-
erty may not serve as a substitute for a legal obli-
gation to support a minor. UTMA also authorizes
transfers from third parties who are obligated to the
minor. fIv-AhJdr

Background

The original Uniform Gifts to Minors Act was ap-
proved by the National Conference of Commission-
ers on Uniform State Laws in 1956. UGMA was
based on the “Model Act Concerning Gifts & Secur-
ities to Minors" which was Promulgated_ by the New
York Scock Exchange and the Association of Stock
Exchange Firms In" 1954 and was adopted by 14
states. The Exchange's goal was to provide a simple
and inexpensive means of transferring gifts of secur-
ities to minors and to allow the passage of such
property to the minor outside of probate upon the
deuth of the donor. The 1956 version of UGMA ad-
hered to these general principles yet broadened the
Model Act to include gifts of money.

UGMA was revised in 1963 and 1966 to increase
the types of financial institutions which could serve
as depositories of custodial funds, to allow successor
custodians, and to include insurance policies and an-
nuity contracts as gifts under the Act. Not all states
have adopted these revisions. Mang others _havc
taken substantial steps beyond the 1966 changes and
have expanded their versions of UGMA to Include
other types of property (e.g.. real property'), and to
allow transfers of gifts to custodians'Trom decedents’
trusts and estates as well as lifetime gifts. Thereforc\

following the 1966 revision of uGMA, the original®, w

goals of uniformity and simplicity deteriorated as the f
states created their own various gifts to minors law”J
In 1983, the National Conference on Uniform
Laws addressed the problem of lack of uniformity
and asserted the need to avoid conflicts of laws when
the laws of more than one state may apply to a trans-
action. The Conference recommended the new Uni-
form Transfers to Minors Act as a restatement and
expansion of UGMA principles. Rather than amen-
ding UGMA, the Conterence stattd that a complete
rewriting Was needed to incorporate other forms'of
property and dispositions, as welfas to improve the
clarity oftnc Act itself. As of June 1986. 16 states
have aopted UTMA with no substantial alter

ationvJ” I* under consideratiofrTrT ortier mstateal-

Major dages

Types of property. UTMA dramatically expands
the meaning oFc.ustodlaI property to Include any
type of property interest. As is made clear by the
comment to Section 1(6) of UTMA, a donor may
transfer both property which was specifically au-
thorized under UGMA (including securities, money,

yuvoooyo40Iu 1
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and Insurance contracts) at well as other types of
property (Including real property, tangible personal
property, general and limited partnership Interests,
patents, royalty interests, and Intellectual property).

Custodianships established with express authority In
the governing instrument. UTMA not only allows
custodial transfers bZ' the traditional lifetime gift,
which was the only kind of transfer authorized by
the 1966 UGMA, but It also allows a fiduciary to
establish a custodianship if authorized in a ?overmng
will or trust. Following the 1966 revision 0T UGMA,
several states enacted provisions allowing a fiduciary
to establish a custodianship if authorized in the gov*
ermng instrument/1but such a provision was not part
of UGMA. This section of UTMA was Jeeigned to
allow the fiduciary to transfer the minor's property
to a custodian for purposes of administrative con-
venience and economic benefit. |t also permits the
fiduciary to nominate the custodian if the settlor or
testator fails to do so.

Custodianships without express authority In the
governing instrument. Under Section 7 of UTMA,
the fiduciary who holds funds to be distributed to a
minor may establish a custodianship, despite the lack
of specific authorization in the governing will or
trust, so long as three criteria are met, As outlined
below, the requirements imposed by these three
criteria are stringent. _ _

1. The fiduciary must havo a good faith belief that
tt;]e_ldcustodlal transfer is in the best interests of the
child.

2. The custodial transfer must not be Rrohibit_ed by
or inconsistent with the provisions of the applicable
will, trust, or other instrument. A spendthrift clause
Is an example of an inconsistent provision of a trust.
Since a spendthrift clause is almost always included
in a trust, the Utl|lt%/ of this section of UTMA 'in re-
ﬂ?rd to trusts may be limited. Provisions terminating

e governing trust at a time other than the age of
majority and provisions for mandatory distributions
of Income and principal at specific times or at peri*
odic intervals are also examples of inconsistent pro-
visions. Provisions for other outright distributions or
bequests, however, would not be inconsistent with
the creation of a custodianship. ,

3. The amount of the property transferred without
express authority in the governing instrument must
be less than SI0.000. Any transfers greater than this
amount must be authorized bkl the court. The com*
ment to this section indicates that since a custodian-
ship created without express authority in a governin
instrument is similar,to a conservatorship &)r guard-
lansh fv), this type of custodianship will terminate
when the minor reaches the .statutohW age of majority
of the aﬁpllcable state, despite UTMA's general pro-
vision that the age of majority is 21.

| eutctccuoc”
mn
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Revocable nomination of afiiture custodian. Under
Section 3(a) of UTMA, a transferor may revocably
nominate a custodian to receive property fora minor
beneficiary upon the orcurrence of a future event.
The nomination may be made not only in awﬂ‘hor a
trust but also, as noted in the comment, through the
exercise of a power of amentment, 0r as a benefi-
ciary of a life insurance BO icy, an annuity contract, a
payable-on-death (P.0.D.) account, a benefit plan,
or any other similar future payment plan.

Nomination of a future custodian creates neither a
custodial transfer nor custodial property, Rather, the
custodianship arises only when the transferor dies or
when the actual transfer to the custodian occurs.
Furthermore, if the event g|V|n? rise to the transfer
has not yet occurred, the transteror may also nomi-
nate contingent or successive future custodians to
erve if the first custodian dies, resigns, or is other*
wise unable D serve. Once the future event has oc-
curred, the transferor or the custodian may appoint a
successor custodian, Under UGMA, a custodian
could aﬁpomt only an adult member of the minor's
family, his conservator (or quardian) or a trust com-
pany as a successor custodian, whereas under Sec-
tion' IE(b) of UTMA any adult or trust company
may be appointed.

Transferfrom third parties obligated to the minor.
Section 7 of UTMA authorizes transfers to a custo-
dian from persons other fhan the transferor who are
obligated to the minor. The comment includes the
following examples of sou:ct« from which a custo-
dian may receive money for the minor: a tort judg-
ment oved to a minor; a bank holding a joint or
P.0.D. account of which the minor Is the survivor;
0r an insurance company holding a life insurance
Pollcy or benefit plan proceeds Fayable to the minor.
f the custodian for the particular property involved
has already been appointed, the transfer must be
made to that person. On the other hand, if a custo-
dian has not been nominated, or if the custodian dies
or is unable to serve, then the transfer maY be made
to an adult member of the minor's family or to a
trust company unless the property exceeds 510,000,
in which case no transfer can be made. This type of
custodlansmP also terminates when the minor
lr)PiaChteSt the statutory age of majority in the applica-

e state.

Other consequences

Effect on UGMA and other transfers. SQCtiOﬂ 21.0f
UTMA validates transfers made prior to its effective
date under UGMA, as well as transfers made after
its effective date which mistakenly refer to UGMA
rather than UTMA. Furthermore, UTMA validates
transfers which were not authorized under UGMA

ataao
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»
but which are now authorized under tho UTMA,
Scope and jurisdiction. The scope of UTMA as set
forth in Section 2 and the related comment includes
transfers of any propertr which refer to UTMA 'in
the governing instrument so long as either the trans-
feror. the minor, or the custodian is a resident of &
slate which has adopted UTMA, or the custodial
property is in that state. The custodianship will
survive even if the transferor, minor, or custodian
subsequently changes his place of residence or the
custodial property is removed from the state. More-
over, the custodian is subject to personal jurisdiction
within that state with respect to any matter concern-
ing the custodianship. .
Standard of cart for Investments, Section 12 of
UTMA raises the standard of care for the custodian
from that contained in UGMA, which requires the
fiduciary only to meet the standard of one “who i
seeking a reasonable income in the preservation of
his capital." Under UTMA, the custodian must meet
the higher standard of a “prudent person dealing
with the property of another," There isalso asli htl?;
higher standard for the professional fiduciary. Suc
a custodian must exercise any special skill or ex-
pertise which it possesses or has represented that it
possesses. As noted in the comment, UTMA's rule
Barallels the standard set forth in the Uniform
robate Code, and cases decided under it,
Support of the minor. Under Section 4(b) of
UGMA, custodial property could be expended * for
the support, maintenance, education, and benefit of
the minor." Undei UTMA Section 14, however, cus-
todial property ITEY be expended *for the use and
benefit of the minor.” The comment indicates that
the language in this provision of UTMA was

JAMES P. LEDWITH isapartner in the Phila-
delphia lawfirm of Pepper, Hamilton & Scheetz,
and chairman of Its estates department. He is
chairman of the committee on administration of
estates o fthe ABA‘s Real Property, Probate and
Trust Law Section and past chairman ofthe sim-
ilar sections of both the Pennsylvania and Phila-
delphia Bar Associations, Mr. Ledwith  cur-
rently president ofthe Philadelphia Bar Institute,
Vice-president o f the National Association ofEs-
tate Planning Councils, and a Fellow and state
chairman of the American College of Probate
Counsel. He has previously written for Estate
Planning. MARYANN ROBINSON Is an as-
sociate In Pepper, Hamilton & Scheett. The au-
thors gratefully acknowledge the assistance of
Winona Brtnn, a student ct Temple University
Schooi o f Law, in the preparation of this article.
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changed to avoid the implication that custodial
property could be ujed onty for the required s_u[)port
of the minor. Thus, it appears that the potential uses
of custodial property have been expanded. However,
UTMA states that any use of custodial property for
the minor is in addition to, not a substitute for, sup-
port obligations, This is consistent with various state
courts, which have held that a parent-custodian may
not spend a minor's custodial property to relieve the
parent of any support obligation.3

The broad permissible use of custodial funds as set
forth in UTMA seems to relieve tho parent-custodian
or third-party custodian who sPendg custodial funds
for the child’s sup mn of any liability for breach of
his or her fiduciary duty even if aﬁar_ent has the legal
obllﬁatlon of support. However, the interrelationship
of the provisions regarding permissible uses and use
for support is far from clear. The comment indicates
that the purpose of statins that the use of funds is in
addition to and not in lieu of any individual's sup-
port obligation was aimed at avoiding adverse in-
come tax consequences to the parent-donor. The
provision actually creates confusion as to the appro-
priate-source for payment of college education ex-
penses in those states where the parent's 0b|lﬁatI0n
continues through college, if a parent is legally ob-
ligated to pay for his or her child's college educa-
tion.4 Since custodial accounts are often created for
the sole purpose of saving for a child's college educa-
tion, it would appear us though theconfusion in in-
terpreting this section of UTMA may rendrr the use
of custodian accountsllnaﬁproprlate for one of their
pnmarg purPoses. While the support obligation issue
Is most likely to arise in divorce or separation pro-
ceedings (which is the context in which the cases in-
volving the support obll%atlon and college education
have arisen), many families may continue to rely on
custodial funds for college education on the assump-
tion that no one is likely to ?uestlon the custodian's
use of custodial funds to pay for college expenses in a
cohesive family situation, Nonetheless, this provision
of the statute is one which the legislatures of states
adopting UTM A may consider revising. In addition
the National Conference on Uniform Laws should
address this issue in any future revision of UTMA,

Age of majority. Although some states revised the
UGMA provision to age 18, Section 20 of UTMA
reta.ns the age of 21 as the age at which the cus-
todianship terminates and the property is distributed
(except as noted above). The Rrac itioner should ver-
Ify the applicable age in each case.

Limited liability. TW0 provisions of UTMA, one
allowing the custodian to purchase liability insurance
under Section 13(a) and another limiting third-party
claims against the minor or custodian under Section
17, were enacted, according to the comments, in re-
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transfers should be made to another person who will
serve as the custodian for the minor.

Conclusion

The National Conference on Uniform Laws
enacted UTMA in order to provide a simple and af-
fordable method of transferring funds to minors and
to deter the growing conflicts of laws among the
states in this area of law. UTMA expands the generel
principles of UGMA by allowing any tyFe of custo-
dial Property and byJ)rowdlng greater tlexibility in
the formation procedures of custodianships. It is
likely that UTMA will continue to serve as an im-
portant tax savings device despite any currently pro-
posed tax reform. Estate planners, however, should
Inform clients of the need to separate parental-source
income from qualified segregated assets and should
proceed with caution in esta ||sh|nP custodianships
of parental funds until the effect of any revised tax
liiws on UTMA is clearly established. *

IRS eases up on redemptions
to pay deferred estate tax

The Service has liberalized its approach to the in-
teraction of the installment payment rules for estate
taxes undf Section 6166 and the redemption of
stock under Soction 303 to pa}i/ estate taxes, in.Rev.
Rul. 86-54, IRB 1986-15, 44. As a result of the Rul-
ing, it is less ||ke|Y that an estate tax redem?tlon will
uccelerate the balance of the deferred estate tax.

Generally, under Section 6.166.(g)(1?(A) an estate
may continue to pay the tax in installments only if
the dispositions of its interest in a closely held busi-
ness and withdrawals of money or other property
from the business do not exceed 50% of the value of
the decedent's interest in that business. (See, for ex-
ample, Estate lax deferral not affected by value
changes, 13 EP 104 (March/April 1986),) Under Sec-
tlon_616689)(1_?(8), however, a redemption under
Section 303 will not be a disposition or withdrawal
to the extent the redemption does not exceed the
a,m(g)unt of the taxes paid during the applicable pe-
riod.

This exception applies OW if, by the date for the
IWt installment of tax due after the distribution ({or,
if earlier, on or before the day which is one year after
the dale of the distribution), an estate tax payment is
made that is ut least eq[ua| to the total amount of
money and other property distributed in the Section
303 redemption. FFor Section 6166 purposes, pay-
ment of interest on the deferred estate tax qualifies as
a payment of estate tax.)

r

In Rev. Rul. 72-188, 1972-1 C3 383, a cumulative
approach _in applﬁmg Section 6166(g)(1)(B) was
adopted. This method requires a pomﬁarlson of the
cumulative estate ;ax payments with the cumulative
Section 303 redemptions. The amount b){ which the
cumulative redemptions exceed the cumulative estate
tax pavmt. ts is not within the exception. Thus, for
example, if the first two of a series of redemptions
were In the amounts of S100 each and S150 had been
paid as estate tax by the time of the second redemp-
tion, only S150 of the 520Q redeemed would come
within the Section 6166(g£(1)(B) exception.

In Rev. Rul. 86-54, the Service says that either the
cumulative approach or a redemption-by-redemp-
tion approach can be used in determining whether
the requirements of the Section 61_66(%)(1)(8) ex-
ception have been met. The rtdemption-by-redemp-
tion apProach treats each redemption separately, and
the failure of one to qualify does not necessarily
mean that a later redemption will not_(‘uallfy. Furth-
ermore, a Section-303 redemption will come within
the exception if after the redemption, but on o* be-
fore the next due date of an installment, an estate tax
payment is made .hat is not less than the amount of
money or property distributed in that redemption.
Thus, in the example given in the Ruling, a redemp-
tion in the amount of 526 qualified for the exception
because an interest payment of 528 was made on the
same day. even though the cumulative redemption
amount at the time of the redemption was $806 while
the cumulative estate tax payments were only S522.

The two methods—cumulative and redemption-
by-rederr.ptlon-—can be used interchangeably, in
light of the Service's re_cognltllon that Congress
intended to aid taxpayers in ee?lng together a busi-
ness enterprise after the death of an owner results in
Federal estate taxes. Because the relevant parts of the
acceleration rules have not changed, the IRS
indicated that Rev. rul. 86-54 will apply to all ver-
sions of Section 6166 and former Section 6166A.

Casualty loss Includes
reduction in market value

A permanent decline in market value due to buyer
resistance is includable in the amount of a casualty
loss deduction, the Eleventh Circuit held in Fink*
bohner, Jr., 86-1 USTC *19393, 57 AFTR2d 86-1400
(CA-1 1 1986). There, the court refused to follow the
prevailing view in two other circuits which limits the
deduction to actual physical loss.

In general, under Section 165(c)(3). the amount of
the casualty loss is the difference between the prop-
erty's fair market value before and after the disaster.
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GEofgés A Didksdn’
Attorney At Law
1009 west 7th Avenue
Anchorage, Alaska 99501

George A. Dickson
Warren D. Westfall

August 20, 1987

Representative John Sund
Chairman of the House Judiciary Committee

P.0O. Box V
Juneau, Alaska 99811

ATTN: John Hartle
Chief of Staff

Dear Representative Sund:

The Uniform Transfers to Minors Act will be a very important

Telephone
Area Code 907
278+7887

piece

of legislation for those AlLaskans who wish to set aside money or
property to Tfund their children®s college education without the
monetary expense of setting up a trust. This will be a very cost
effective piece of legislation allowing much greater freedom to

the custodian to use property for the beneficiary. The major
reasons Tfor this can be summarized as Tfollows:
1. The front end cost of setting up an alternative

method of administration (such as a trust) of $1,000.00 to

$2,000.00 is completely avoided;

2. The custodianship 1is not a separate tax paying
entity so the yearly cost of preparing a separate tax return 1is

avoided;

3. A custodian would be able to use custodial property
for the beneficiary with much greater freedom and less expense

than a trustee of a trust.

This legislation would benefit from having hearings during the

fall because:

1. The ability of the legislature to retroactively
apply this legislation to custodial accounts 1in existance prior to
the passage of any .Legislation has been raised as on 1issue and

should be fully explored;

2. The provisions of Section 20.3 regarding salary of
termination are perhaps the most controversial and the most
significant. To prevent a major breakdown or piecemeal amendment

of this legislation those parties who have an interest in seeing
this legislation passed would benefit greatly by discussing, and
having a full understanding of, the reasons and effect of the
delay provisions of Section 20.5 prior to this legislation®s

introduction 1in the next legislative session, Hearings

would

provide a opportunity for a consensus to be formed by those
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legislators most interested 1in the legislation based on informed
discussion with private attorneys who are also working on this
legislation.

I would ask that hearings not be scheduled 1in Anchorage during the

month of October as several of the attorneys primarily interested
in this legislation have vacations planned during that month.

Very truly yours,
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March 23, 1987

Representative Max Gruenberg

Pouch V
Juneau, Alaska 99811

Re: Alaska Uniform Transfers to Minors Act
Dear Representative Gruenberg:

As we have discussed, enclosed please find a draft of a
proposed "Alaska Uniform Transfers to Minors Act"™ (AUTMA). The
proposed AUTMA revises and updates the Alaska Uniform Gifts to
Minors Act (AUGMA); making it a more flexible and, therefore, a more
useful tool for transferring assets to minors. The undersigned
estate planning attorneys would like to recommend the adoption of
the proposed AUTMA by the Alaska Legislature.

a
Current Alaska law limits the types of property which may
be transferred into a custodial account, and further limits the age
that the custodial property may be distributed to the minor to a
maximum age of 18. Current Alaska law also limits a custodial
transfer to a transfer by gift.

The proposed AUTMA allows virtually every type of property
to be transferred into a custodial account for a minor®"s benefit.
The proposed AUTMA also adds flexibility to the current law by
making 1t possible to delay the distribution of the custodial
property until the minor reaches age 25. Most transferors feel that
age 18 1is too young for the minor to receive a substantial sum of
money or other property. Delaying the distribution of custodial
property until age 25 allows the minor to mature and provides a
mechanism for the transferor to fund a college education for the
minor. Finally, the proposed AUTMA makes it possible to transfer
property through several types of transfers, including transfers
through trusts, estates, guardianships, and from third parties
indebted to a minor.
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All of these provisions make the proposed AUTMA a much
needed change in Alaska law—a change that will bring Alaska into
the current mainstream of estate planning in the area of
transferring property to minors.

(kC  -ycec

Trigg T{?Da“'is Richard S. Thwaites, Jtjs

(5

Robin 0. Brena Steven T. O’'Hara
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Preface

The Uniform Transfers t©O Minors Act (Act revises ad
restates te Uniform Gifts to Mnors Act (UGMA), oe of te
National Conference of Commissioners on Uniform State Lawnws nost
successful products, sore version of which has been enacted In
every Amrerican jurisdiction.

The original \version of UGVA was adopted by the Conference
in 1956 ad closely folloned a nocdel "Act concernming Gifts of
Securities 1t Minors' which was spornsored by the New York Stock
BExchange ard the Association of Stock BExchange Firms axd which
had been adopted Iin 14 states. The 1956 \wversion of U3JVA
broaderned tte nodel act 1t ocover gifts of nmoey as well as
securities but mace few other changes.

In 1956 ad 1966 te Conference revised UGVA 1o expand te
tpes of Financial institutions which could serve as
depositories of custodial fTunds, t facilitate te designation
of successor custodians, ard to add life insurance policies ad
annuity contracts to the types of property (cash ad securities)
that ocould be mace the subject of a gift uxdxker the Act

Alaska adopted the 1966 wversion of the UGVA in 1967. Vary
states which adopted the 1956 or 1966 wversion of the UGVA hawve
substantially revised their versions of UGVA to expand the kinds
of property that nmay be nade the subject of a gift uxer te
Act. A Tew states permit transfers to custodians fran other
sources, such as trusts ad estates, as well as fran lifetime
gifts. Sonme states also permit the transferor to have an option
1O extend te date te custodial property may be distributed 1O
the minor. As a result, a great deal of nonuniformity has
arisen aroyg te states. Uniformity in this area is important,
for tHe Conference has cited UQVA as an exanple of an act
designed 1t avoid conflicts of law wen tde lans of nore tan
oe state may apply ™ a transaction or a series ofF
transactions.

This Act follons the expansive approach taken by several
states ad allons awy kind of property, real or personal,

tangible or intangible, t© be nadce te subject of a transfer t©

a custodian for the benefit of a mirnor (SECTION 1(6)). In



addition, it permits such transfers rnot only by lifetime
outright gifts (SECTION 4), but also fram trusts, estates ad
guardianships, weter o nrnot specifically authorized in te
goverming instrunent (SECTIONS 5 ad 6), ad fran oter third
parties indebted to a minor wo does not have a cornservator,
such as parties against Wwaom a minor has a tort clam or
judgrent, ad depository iIinstitutions holding deposits or
iNnsurance companies issuing policies payable aon death tO a minor
(SECTION 7). For this reason, ad to distinguish te enactiment
of this statute from the 1956 ad 1966 \wversions of UGVA tde
title of this Act has been changed to refer to “"Transfers”
rather than to "Gifts,” a nuch rnerroner term Moreover, this
Act permits the transferor or the minor 1 have an option to
exterd beyod tthe age of minority te date the custodial
property nmay be distributed t© the minor (SECTION 20.5).

As soO expanded, this Act might be considered a statutory
fom of trust or guardianship that nay terminate at age 18 or,
iT e transferor or mirnor so elects, may be terminted at any
age prior T age 25. Note, hownwever, that unlike a trust, a
custodianship is not a separate legal entity or tapayer. Uxer
SECTION 11(b) of thisAct, te custodial property is
indefeasibly wvested In te minor, nNnot the custodian, ad tdws
any incore received is attributable 1t axd reportable by e
minor, whether a- rnot actually distributed t© the minor.

The expansion of this Act to permit transfers of ary kind of
property 1t a custodian creates a significant problem of
potential personal liability for te minor or te custodian
arising fran the owrership of property such as real estate,
automobiles, oereral partnership interests, ad business
proprietorships. This problem did not exist uwuxer U3AVA wuder
which custodial property was limited 1o bank deposits,
securities ad insurance. INn response, SECTION 17 of this Act
gererally limits te claims of third parties 1t recourse against
the custodial property, with te minor insulated against
personal liability unless he is personally at Tault The

custodian is similarly insulated unless he is personally at



Ffault or fails to disclose his custodial capacity upon entering
into a contract

Nevertheless, this Act should be used withcaution with
respect 1o property such as real estate or gereral partmnership
interests fram which liabilities as well as benefits may arise.
Vary of the possible risks can ad should be iInsured against,
ad the custodian has the ponQr uxer SECTION 13(a) to purchase
rjch insurance, at least wen other custodial assets are
sufficient 1t do so. IT the assets are rot sufficient, there is
doubt that a custodian will act, or there are significant
uninsurable risks, a transferor should consider a trust wth
spendthrift provisions, such as a minority trust uxkr Section
2503(c), IRC, rather than a custodianship, ™ nmake a gift of
such property tO a minor.

Finally, this Act restates ad rearranges, rather tan
amends, the 1966 Act. The addition of other forms of property
ad other forms of dispositions nade adherence to te format and
language of the prior act \wery urvieldy. In addition, the 19.
Act closely fTolloned the language of the earlier nodel act,
which had already been adopted in several states, even though it
did not conform t Conference style. It is hoped tat this
revviriiting ard revision of UGVA will inprove its clarity while

also expanding its coverage.



UNIFORM TRANSFERS TO MINORS ACT

Section.

1. Definitions.

2. Scope ad Jurisdiction.

3. Nomination of Custodian.

4. Transfer by Gift or Exercise of Poner of Appointment

5. Transfer Authorized by Will or Trust

6. Other Transfer by Fiduciary.

7. Transfer by Obligor.

8. Receipt for Custodial Property.

9. Varrer of Creating Custodial Property ad Effecting

Transfer; Designation of Initial Custodian; Control.

10. Single Custodianship.

11. Validity ad Effect of Transfer.

12. Care of Custodial Property.

13. Poners of Custodian.

14. Use of Custodial Property.

15. Custodian’'s Expenses, Compensation arnd Bond.

16. Exenption of Third Person fraom Liability.

17. Liability t Third Persons,

18. Renunciation, Resignation, Death, or Renoval of
Custodian; Designation of Successor Custodian.

19. Accounting by ad Determination of Liability of
Custodian.

20. Termination ofFf Custodianship.

20.5. Delay in Transfer of Custodial Property After
Minor Attains Age Eighteen.

21. Applicability.

22. Effect an Existing Custodianships.

23. Uniformity of Application and Construction.
24. Short Title.

25. Severability.

26. Effective Date.

27. Repeals.



§ 1. Definitions

INn this [Act]:

(1) "AdulIt' nmearns an individual wWo has attained the age of
18 wyears.
(2) "Benefit plan” neans an enployer’'s plan for te benefit

of an enployee or partrer.

(3) "Broker™' neans a person lawfully engaged iIn e
business of effecting transactions iNn securities or commodities
for the person's onn accourntt or for the account of others.

(4) "Conservator” nmeans a person appointed or qualified by
a court to act as gereral, limited, or tenporary guardian of a
minor's property or a person legally authorized 1O perform

substantially the sane functions.

(5) "Court' neans Superior Court
(6) "Custodial property’ neans (i) ary interest in property
transferred to a custodian wuxker this Act ad (ii) the incone

fraon ad proceeds of that interest in property.

(7) "Custodian” neans a person so designated uxdker Section
9 or a successor or substitute custodian designated wuxer
Section 18.

(8) "Financial institution” nearns a bank trust conpary,
savingsinstitution, or credit union, charteredad supervised
uxker state or fTederal law,

(9) "Legal representative” neans an individual's personal
representative or conservator.

(10) "Menmber of tWe minor's Tamily' neans tWe minor's
parent, stepparent,spouse, grandparent, brother, sister, uncle,
or aunt, whether ofte whole or halft blood or by adoption.

(11) ""Minor"™ means:

() Except as provided in paragraph (b° an individual
who has not attained te age of 18 years.

(b) Wen used with reference to te beneficiary for
whose benefit custodial property is held or is t© be bheld, an
individual wo has not attained the age at which te custodian
is required uxker Sections 20 ad 20.5 1o transfer rie custodial

property to the beneficiary.



(12) "Person" means an individual, corporation,
organization, or other legal entity.

(13) "Personal representative” means an executor,
administrator, successor personal representative, or special
administrator of a decedent"s estate or a person legally
authorized to perform substantially the same functions.

(14) "State" includes any state of the United States, the
District of Columbia, the Commonwealth of Puerto Rico, and any
territory or possession subject to the legislative authority of
the United States.

(15) "Transfer™ means a transaction that creates custodial

property under Section 9.

(16) "Transferor™ means a person who makes a transfer under
this Act.

(17) "Trust company" means a financial institution,
corporation, or other legal entity, authorized to exercise

general trust powers.

COMMENT
To reflect the broader scope and the unlimited type"7, of
property to which the new Act will apply, a number of
definitional changes have been made from the 1966 Act. In

addition, several definitions specifically applicable to the

limited types of property (cash, securities and insurance

policies) subject to the 1966 Act havebeen eliminated as
unnecessary. These include v .a definitions of "bank," "issuer,"
"life insurance policy or annuity contract," "security," and
"transfer agent." No change in the meaning or construction of

these terms as used in this"Act is intended by such deletions.

The definitions of "domestic financial institution” and
"insured financial institution”™ have been eliminated because few
if any states limit deposits by custodians to local
institutions, and the prudent person rule of SECTION 12(b) of
this Act may dictate the use of insured institutions as
depositories, without having the Act so specify.

The principal changes or additions to the remaining

definitions are discussed below.



Paragraph (2). The definition of "benefit plan” is
intentionally very broad and 1is meant to cover any contract,
plan, systen, account or trust such as a pension plan,
retirement plan, death benefit plan, deferred compensation
plan, employment agency arrangement or, stock bonus, option
or profit sharing plan.

Paragraph (4). The term "conservator" rather than
"guardian of the estate”™ has been employed in the Act to
conform to Uniform Probate Code terminology, AS 13.06.005
13.36.300. The term includes a guardian of the minor-®s
property, whether general, limited or temporary, and
includes a committee, tutor, or curator of the minor"s
property.

Paragraph (6). The definition of "custodial property”
has been generalized and expanded to encompass every

conceivable legal or equitable interest in property of any

kind, including real estate and tangible or intangible
personal property. The term 1is intended, for example, to
include joint interests with right of survivorship,

beneficial interests in land trusts, as well as all other
intangible interests in property. Contingent or expectancy
interests such as the designation as a beneficiary under
insurance policies or benefit lans become "custodial
property” only if the designation 1is irrevocable, or when it
becomes so, but the Act specifically authorizes the
"nomination"” of a future custodian as beneficiary of such
interests (see SECTION 3). Proceeds of custodial property,
both immediate and “"remote, are themselves custodial
property, as 1is the case under UGMA.

Custodial property 1is defined without reference to the
physical location of the property, even if it has one. No,
useful purpose would be served by restricting the
application of the Act to, for example, real estate "located
in this state,”"™ since a conveyance recorded in the state of
the property"s location, 1if done with proper formalities,

should be effective even if that state has not enacted this
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be determined by reference to the law oi the state under
which the custodianship is created, assuming there is
sufficient nexus under SECTION 2 between that state and the
transferor, the minor or the custodian.

Paragraph (11). "Minor" is defined in subdivision
(11), to mean an individual who has not attained the age of
18 years (consistent with AS 25.20.010), except that the
term "minor™ may 1include an older individual under some
circumstances when the ternm is used with reference to the
beneficiary for whose benefit custodial property is held or
is to be held for a period past the age of 18 years. See
the Comments to Sections 20 and 20.5.

Paragraph (13). The definition of the term "personal
representative" is based upon that definition in
AS 13.06.050 (30).

Paragraph (15). The new definition of "transfer" is
necessary to reflect the application of the Act not only to
gifts, but also to distributions fronm trusts and estates,
obligors of the minor, and transfers of the minor®s own
assets to a custodianship by the legal representative of a
minor, all of which are now permitted by this Act.

Paragraph (16). The new definition of "transferor" is
required because the term includes not only the maker of a
gift, i.e., a donor 1in the usual sense, but also fiduciaries
and obligors who control or own property that is the subject
of the transfer. Nothing in this Act requires that a
transferor be an "adult."” If permitted under other law of
the state relating to emancipation or competence to make a
will, gift, or other transfer, a minor may make an effective
transfer of property to a custodian for his benefit or for
the benefit of another minor.

Paragraph (17). Only entities authorized to exercise
"general™ trust powers qualify as "trust companies"; that

is, the authority to exercise only limited fiduciary



8 2. Scope and Jurisdiction

() This Act applies to a transfer that refers to this Act
in the designation under Section 9(a) by which the transfer is
made if at the time of the transfer, the transferor, the minor,
or the custodian is a resident of this State or the custodial
property is located in this State. The custodianship so created
remains subject to this Act despite a subsequent change in
residence of a transferor, the minor, or the custodian, or the
removal of custodial property from this State.

(b) A person designated as custodian under this Act is
subject to personal jurisdiction in this State with respect to
any matter relating to the custodianship.

(©) A transfer that purports to be made and which 1Is valid
under the Uniform Transfers to Minors Act, the Uniform Gifts to
Minors Act, or a substantially similar act, of another bcate is
governed by the law of the designated state and may be executed
and is enforceable in this State if at the timeof the transfer,
the transferor, the minor, or the custodian 1is aresident of the

designated state or the custodial property 1is located 1in the

designated state.

COMMENT
This section has no counterpart in the 1966 Act. It
attempts to resolve uncertainties and conflicts-of-laws

qguestions that have frequently arisen because of the present
nonuniformity of UGMA in the various states and which may
continue to arise during the transi -ion from UGMA to this Act.
The creation of a custodianship must invoke the law of a
particular state because of the form of the transfer required
under SECTION 9 (a). This section provides that a choice of the

UTMA of the enacting state is appropriate and effective if any

of the nexus factors specified 1in subsection (a) exists at the
time of the transfer. This Act continues to govern, and
subsection (b) makes the custodian accountable and subject to



personal jurisdiction in the courts of the enacting state for
the duration of the custodianship, despite subsequent relocation
of the parties or the property.

Subsection (c) recognizes chat residents of the enacting

state may elect to have the law of another state apply to a
transfer. That choice is valid if anexus with the chosen state
exists at the time of the transfer. If personal jurisdiction

can be obtained in the enacting state under other Jlaw apart fronm
this Act, the custodianship may be enforced 1in its courts, which
are directed to apply the law of the state elected by the
transferor.

If the choice of law und.jr subsection (a) or (©) is
ineffective because of the abser.”e of the required nexus, the
transfer may still be effective under the Act of another state

with which a nexus does exist. See SECTION 21.

8 3. Nomination of Custodian

€)) A person having the right to designate the recipient of
property transferable upon the occurrence of a future event may
revocably nominate a custodian to receive the property for a

minor beneficiary upon the occurrence of the event by naming the

custodian followed 1i.isubstance by the words: "as custodian
for (name of minor) under the Alaska
Uniform Transfers to Minors Act."” The nomination may name one
or more persons as substitute custodians to whonm operty
must be transferred, 1in the order named, 1if the h nominated

custodian dies before the transfer or 1is unable, declines, or is
ineligible to serve. The “nomination may be made in a will, a
trust, a deed, an instrument exercising a power of appointment,
or in a writing designating a beneficiary of contractual rights
which 1is registered with or delivered to the payor, issuer, or
other obligor of the contractual rights.

(b) A  custodian nominated under this section must be a
person to whom a transfer of property of that kind may be made
under Section 9(a).

(c) The nomination of a custodian under this section does

not create custodial property until the nominating instrument
-10 -
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becomes 1irrevocable or a transfer to the nominated custodian is
completed under Section 9. Unless the nomination of a custodian
has been revoked, upon the occurrence of the future event the
custodianship becomes effective and the custodian shall enforce
a transfer of the custodial property pu suant to Section 9.
COMMENT

This section is new and permits a future custodian for a
minor to be nominated to receive a distribution under a will or
trust, or as a beneficiary of a power of appointment, or of

contractual rights such as a life or endowment insurance policy,

annuity contract, P.0O.D. Account, benefit plan, or similar
future payment right. Nomination of a future custodian does not
constitute a "transfer™ under this Act and does not create
custodial property. If it did, the nomination and beneficiary

designation would have to be permanent, since a "transfer" s
irrevocable and indefeasibly vests ownership of the interest in
the minor under SECTION 11(b).

Instead, this section permits a revocable beneficiary
designation that takes effect only when the donor dies, or when
a lifetime transfer to the custodian for the minor beneficiary
occurs, such as a distribution under an inter vivos trust.
However, an unrevoked nomination under this section 1is binding
on a personal representative or trustee (see SECTION 5(b)) and
on insurance companies and other obligors who contract to pay in
the future (see SECTION 7(b)).

The person making the nomination may name contingent or
successive future custodians to serve, 1in the order named, in
the event that the person first nominated dies, or 1is unable,
declines, or is ineligible to serve. Such a substitute future
custodian is a custodian "nominated . . . under Section 3" to
whom the transfer must be made under JECTIONS 5(b) and 7(b).

Any person nominated as future custodian may decline to
serve before the transfer occurs and may resign at any time

after the transfer. See SECTION 18.
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8 4. Transfer by Gift or Exercise of Power of Appointment

A person may make a transfer by 1irrevocable gift: to, or the
irrevocable exercise of a power of appointment in favor of, a
custodian for the benefit of a minor pursuant to Section 9.

GCOMIVENT

To emphasize the different kinds of transfers that create
presently effective custodianships under this Act, they are
separately described in SECTIONS 4, 5, 6 and 7. This section 1in
part corresponds to Section 2(a) of the 1966 Act and covers the
traditional lifetime gift that was the only kind of transfer
authorized by the 1866 Act. It also covers an irrevocable
exercise of a power of appointment 1in favor of a custodian, as
distinguished from the exercise of a power in a revocable
instrument that results only in the nomination of a future

custodian under SECTION 3.

8 5. Transfer Authorized by Will or Trust

(a) A  personal representative or trustee may make an
irrevocable transfer pursuant to Section 9 to a custodian for
the benefit of a minor as authorized in the governing will or
trust.

(b) If the testator or settlor has nominated a custodicn
under Section 3 to receive the custodial property, the transfer
must be made to that person.

(c) I f the testator or settlor has not nominated a
custodian under Section 3, or all persons so nominated as
custodian die before the transfer or are unable, decline, or are
ineligible to serve, the personal representative or the trustee,
as the case may be, shall designate the custodian from among
those eligible to serve as custodian for property of that kind
under Section 9 (a).

COMMENT

This section is new and has no counterpart in the 1966 Act.

Itis based on nonuniform provisions adopted by Connecticut,

Illinois, Wisconsin and other states to validate distributions
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—— w~ W *Ar a minor beneficiary,

when the use of a custodian is expressly authorized by the

governing instrument. It also covers the designation of the
custodian whenever -he settlor or testaor fails to make a
nomination, or the future custodian nominated under SECTION 3

(and any alternate named) fails to qualify.

8 6. Other Transfer by Fiduciary

(a) Subject to £ Psection (c), a personal representative or
trustee may make an irrevocable transfer to another adult or
trust company as custodian for the benefit of a minor pursuant
to Section 9, 1in the absence of a will or under a will or trust
that does not contain an authorization to do so.

(b) Subject to subsection (c), aconservator may make an

irrevocable transfer to another adult or trust company as

custodian for the benefit of the minor pursuant to Section 9.

(c) A transfer under subsection (@) or (b)) may be made only
if (1) the personal representative, trustee, or conservator
considers the transfer to be in the best interest of the minor,
(ii) the transfer 1is not prohibited by or inconsistent with
provisions of the applicable will, trust agreement, or other
governing instrument, and (iii) the transfer is authorized by
the court if it exceeds $25,000 1in value.

COMMENT

This section is new and has no counterpart in the 1966 Act.
It covers a new concept, already authorized by the law of some
states through nonuniform amendments to the 1966 Act, to permit
custodianships to be used as guardianship or conservator

substitutes, even though not specifically authorized by the

person whose property is the subject of the transfer. It also
permits the legal representative of the minor,such asa
conservator or guardian, to transfer the minor"s ownpropertyto
a new or existing custodianship for the purposes ofconvenience

or economies of administration.



A custodianship may be created under this section even
though not specifically authorized by the transferor, the
testator, or the settlor of the trust if three tests are
satisfied. First, the fiduciary making the transfer must
determine in good faith and 1in his fiduciary capacity that a
custodianship will be in the best interests of the minor.
Second, a custodia®™ hip may not be prohibited by, or
inconsistent with, ne terns of any governing instrument.
Inconsistent terms would include, for example, a spendthrift
clause 1in a governing trust, provisions terminating a governing
trust for the minor®"s benefit at a time other than the time of
the minor-"s age of majority, and provisions for mandatory
distributions of income or principal at specific times or
periodic 1intervals. Provisions for other outright distributions
or bequests would not be 1inconsistent with the creation of a
custodianship under this section. Third, the amount of property
transferred, (as measured by 1its value) must be of such relative
small amount that the lack of court supervision and the
typically stricter investment standards that would apply to the
conservator otherwise required will not be important. However,
if the property 1is of significant size, transfer co a custodian
may still be made if the court approves and if the other two
tests are met.

The custodianship created under this section without express
authority 1in the governing instrument will terminate upon the
minor"s attainment of the statutory age of majority of the
enacting state apart from this Act, i.e., at the same age a

conservatorship of the minor would end. See Section 20 and the

Comment thereto.

87. Transfer by Obligor
(a) Subject tosubsections (b) and (c), a person not

subject to Section 5 or 6 whoholds property of or owes a



liquidated debt to a minor not having a conservator may make an
irrevocable transfer to a custodian for the benefit of the minor
pursuant to Section 9.

(b) IT a person having the right to do so under Section 3
has nominated a custodian under that section to receive the
custodial property, the transfer must be made to that person.

(c) If no custodian has been nominated under Section 3, or
all persons so nominated as custodian die before the transfer or
are unable, decline, or are ineligible to serve, a transfer
under this section may be made to an adult member of the minor"s

family or to a trust company unless the property exceeds $25,000

in value.
COMMENT
This section is new and, like SECTION 6, permits a
custodianship to be established as a substitute for a

conservator to receive payments due a minor from sources other
than estates, trusts, and existing guardianships covered by
SECTIONS 5 and6. For example, a tort judgment debtor of a
minor, a bank holding a joint or P.0.D. account of which a minor
is the surviving payee, Or an insurance company holding life
insurance policy or benefit plan proceeds payable to a minor may
create a custodianship under this section.

Use of this section 1is mandatory when a future custodian has
been nominated under SECTION 3 as a named beneficiary of an
insurance policy, benefit plan, deposit account, or the like,
because the original owner of the property specified a
custodianship (and a future custodian) to receive the property.
I f that custodian (or any alternate named) 1is not available, if
none was nominated, or none could have been nominated (as in the
case of a tort jJudgment payable to the minor), this section is
permissive and does not preclude the obligor from requiring the
appointment of a conservator to receive payment. It allows the
obligor to transfer to a custodian unless the property exceeds
the stated value, 1in which case a conservator must be appointed

to receive it.
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S 8. Receipt for Custodial Property

A written acknowledgment of delivery by a custodian
constitutes a sufficient receipt and discharge for custodial
property transferred to the custodian pursuant to this Act.

COMMENT

This section discharges transferors from further
responsibility for custodial property delivered to and receipted
for by the custodian. See also SECTION 16 which protects
transferors and other third parties dealing with custodians.
Because a discharge or release for a donative transfer is not
necessary, this section had no counterpart in the 1966 Act.

This section does not authorize <n existing custodian, or a
custodian to whom an obligor makes a transfer under SECTION 7,
to settle or release a claim of the minor against a third
party. Only a conservator, guardian ad litem or other person
authorized under other law to act for the minor may release such
a claim.

8 9. Manner of Creating Custodial Property and Effecting
Transfer; Designation of Initial Custodian; Control

(a) Custodial property is created and a transfer is
whenever:

(¢D) an uncertificated security or a certifi
security in registered form 1is either:

(1) registered in the name of the transferor, an

adult other than the transferor, or a trust company,
followed in substance by the words: "as custodian
for (name of minor) wunder the Alaska

Uniform Transfers to Minors Act"; or

(i) delivered if in certificated form, or any
document necessary for the transfer of an
uncertificated security 1is delivered, together with any
necessary endorsement to an adult other than the
transferor or to a trust company as custodian,
accompanied by an instrument in substantially the form

set forth in subsectin (b);
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) money is paid or delivered to a broker or

financial institution for credit to an account 1in the name

of the transferor, anadultother than the transferor, or a
trust company, followed in substance by the words: "as
custodian for (nameofminor) under

Alaska Uniform Transfers to Minors Act”;
3) the ownership of a life or endowment insurance
policy or annuity contract is either:

(i) registered with the 1issuer in the name of the

transferor, adult other than the transferor, or a
trust compare . followed 1in substance by the words: "as
custodian for (name of minor) wunder the

Alaska Uniform Transfers to Minors Act"; or

(ii) assigned in a writing delivered to an adult

other than the transferor or to a trust company whose
name in the assignment 1is followed in substance by the
words: "as custodian for (name of minor)

under the Alaska Uniform Transfers to Minors Act";
4 an irrevocable exercise of a power of appointment
or an 1irrevocable present right to future payment under a

contract is the subject of a written notification delivered

to the payor, issuer, or other obligor that the right 1is
transferred ;.0 the transferor, an adult other than the
transferor, or a trust company, whose name in the
notification is followed in substance by the words: "as
custodian for (name of minor) under the Alaska

Uniform Transfers to Minors Act";

) an interest in real property 1is recorded 1in the

name of the transferor, an adult other than the transferor,

or atrust company, Tfollowed 1in substance by the words: as
custodian for (name of minor) wunder the Alaska
Uniform Transfers to Minors Act";

(6) a certificate of title issued by a department or

agency of a state or of the United States which evidences

title to tangible personal property is either:

the



(i) issued in the name of the transferor, an

adult other than the transferor, or a trust company,
followed in substance by the words: "as custodian
for (name of minor) wunder the Alaska

Uniform Transfers to Minors Act"; or

(ii) delivered to an ctuult other than the
transferor or to a trust company, endorsed to that
person followed in substance by the words: "as

custodian for (name of minor) wunder the

Alaska Uniform Transfers to Minors Act"; or

@) an interest in any property not described in
paragraphs (1) through (6) 1is transferred to an adult other
than the transferor or to a trust company by a written
instrument in substantially the form set forth in subsection
(b)
(b) An instrument 1in the following form satisfies

requirements of paragraphs (1) (ii) and (7) of subsection (a):
"TRANSFER UNDER THE ALASKA
UNIFORM TRANSFERS TO MINORS ACT

| . (name of transferor or name and

representative capacity if a fiduciary) hereby transfer to

(name of custodian), as custodian for

(name of minor) under the Alaska Uniform Transfers to Minors
Act, the following: (insert a description of the custodial
property sufficient to identify it).

Dated:

(Signature)

(name of custodian) acknowledges receipt of

the property described above as custodian for the minor named

above under the Alaska Uniform Transfers to Minors Act.

Dated:

If
(Signature of Custodian)

the



(c) A transferor shall place the custodian in control

the custodial property as soon as practicable.
COMMENT

The 1966 Act contained optional bracketed language
permitting an adopting state to limit the <class of eligible
initial custodians to an adult member of the minor®"s family or a
guardian of the minor. This optional limitation has been
deleted because it would preclude the use of an individual and
uncompensated custodian if no qualified or willing family member
is available.

Otherwise/ with respect to transfers of securities, cash,
and insurance or annuity contracts, this section tracks the
cognate provisions of subsection 2(a) of the 1966 Act, with one
exception. Under subsection (a) (1) (i) of this section, a
transfer of securities in registered form may be accomplished
without registering the transfer in the name of the custodian so
th.t transfers may be accomplished more expeditiously, and so
that securities may be held by custodians in street name. In
other words, subsection (a)(1) (@) is not the exclusive manner
for making effective transfers of securities 1in registered form.

In addition, subsection (a) creates new procedures for
handling the additional types of property now subject to the
Act; specifically:

Paragraph (3) covers the irrevocable transfer of
ownership of life and endowment insurance policies and
annuity contracts.

Paragraph 4) covers the irrevocable exercise of a
power of appointment and the 1irrevocable present assignment
of future payment rights, such as royalties, interest and
principal payments under a promissory note, or beneficial
interests under life or endowment or annuity insurance
contracts or benefit plans. The payor, issuer, or obligor
may require additional formalities such as completion of a
specific assignment form and an endorsement, but the

transfer is effective upon delivery of the notification.

of



See SECTION 3 and the Comment thereto for the procedure for
revocably "nominating" a future custodian as a beneficiary
of a power of appointment or such payment rights.

Paragraph (5) is the exclusive method for the transfer
of real estate and includes a disposition effected by will.
Under the law of those states in which a devise of real
estate vests in the devisee without the need for a deed from
the personal representative of the decedent, a document such
as the will must still be "recorded"” under this provision to
make the transfer effective. For inter vivos transfers, of
course, a conveyance in recordable form would be employed
for dispositions of real estate to a custodian.

Paragraph (6) covers the transfer of personal property
such as automobiles, aircraft, and other property subject to
registration of ownership with a state or federal agency.
Either registration of the transfer in the name of the
custodian or delivery of the endorsed certificate in

registerable form makes the transfer effective.

Paragraph (7) 1is a residual classification, covering
all property not othervrise covered in the preceding
paragraphs. Examples would include nonregistered

securities, partnership interests, and tangible personal

property not subject to title certificates.

The form of transfer document recommended and set forth 1in
subsection (b) contains an acceptance that must be executed by
the custodian to make the disposition effective. While such a
form of written accentance is not specifically required in the
case of registered securities under subsection (a) (1), money
under (a) (2) , insurance contracts or interests under (a) (3) or
(4) , real estate under (@) (56), or titled personal property under
(a)(6), it is certainly the better and recommended practice to
obtain the acknowledment, consent, and acceptance of the

designated custodian on the instrument of transfer, or

otherwise.
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A transferor may create a custodianship by naming himself as
custodian, except for transfers of securities under subsection
(a)(l)(ii), insurance and annuity contracts under (a)(3)(ii),
and titled personalty under (a)(6)(ii) , which are made without
registering them in the name of the custodian, and transfers of
the residual class of property covered by (a) (7). In all of
these cases a transfer of possession and control to a third
party 1is necessary to establish donative intent and consummation
of the transfer, and designation of the transferor as custodian
renders the transfer invalid under SECTION 11(a)(2).-

Note, also, that the Internal Revenue Service takes the
position that custodial property is includable in the gross
estate of the donor if he appoints himself custodian and dies
while serving in that capacity before theminor attains the age
of 21. Rev.Rul. 57-366,C.B. 1957-2, 618; Rev.Rul. 59-357, C.B.
1959-2, 212; Rev.Rul. 70-348, C.B. 1970-2, 193; Estate of
Prudowsky v. Comm"r, 55 T.C. 890 (1971), affd. per curiam, 465
F.2d 62 (7th Cir. 1972).

This Act has been drafted in an attempt to avoid income
attribution to the parent or inclusion of custodial insurance
policies on a custodian”™s life 1in the estate of the custodian
through the changes made in the standards for expenditure of
custodial property and the custodian®s 1incidents of ownership in
custodial property. See SECTIONS 13 and 14 and the Comments
thereto. However, the much greater problem of inclusion of
custodial property in the estate of the donor who serves as
custodian remains. Therefore, despite the fact that this
section of the Act permits it in the case of registered
securities, money, life insurance, real estate, and personal
property subject to titling laws, it is generally still
inadvisable for a donor to appoint himself custodian or for a
parent of the minor to serve as custodian. See, generally
Sections 2036 and 2038 1.R.C. and Rulings and cases cited above;
with respect to gifts of closely held stock when a donor retains
voting rights by serving as custodian, see Section 2036(b),
I.R.C. overruling U.S. v. Byrun, 408 U.S. 125 (1972), rehearing

denied 409 U.S. 898.
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Subsection (c) tracks in substance Section 2(c) of the 1966
Act. However, it replaces the requirement that the transferor
"promptly do all things within his power" to complete the
transfer, with the requirement that such action nust be taken
"as soon as practicable." This change is intended only to
reflect the fact that possession and control of property
transferred from an estate can rarely be accomplished with the
immediacy that the term "promptly”™ may have 1implied. In the
case of inter vivos transfers, no relaxation of the former
requirement is intended, since "prompt" transfer of dominion 1is

usually practicable.

8 10. Single Custodianship

A transfer may be ma e only for one minor, and only one
person may be the custodian. All custodial poperty held under
this Act by the same custodian for the benefit of the same minor
constitutes a single custodianship.

COMMENT

The first sentence follows Section 2(0) of the 1966 "t.
The second sentence states what was implicit in the 1966 Act,
that additional transfers at different times and fronm different
sources may be made to an existing custodian for the minor and
do not create multiple custodianships. This provision also
permits an existing custodian to be named as successor custodian
by another custodian for the same minor who resigns under
SECTION 18 for the purpose of consolidating the assets 1in a
single custodianship.

Note, however, that these results are limited to transfers
made "under this Act." Gifts previously made under the Alaska
UGMA or under the UGMA or UTMA of another state must be treated
as separate custodianships, even though the same custodian and
minor are involved, because of possible differences in the age
of distribution and custodian's powers under those other Acts.

Even when all transfers to a single —custodian are made

"under this Act" and a single custodianship results, custodial



property transferred under SECTIONS 6 and 7 must be accounted
for separately from property transferred under SECTIONS 4 and 5
because the custodianship will terminate sooner with respect to
the former property since the State of Alaska has a statutory
age of majority a. 18/ which 1is lower than 21. See SECTION 20
and the Comment thereto.

8 11. Validity and Effect of Transfer

(a) The validity of a transfer made in a manner prescribed
in this Act is not affected by:

(D) failure of the transferor to comply with Section
9(c) concerning possession and control?

(2) designation of an ineligible custodian, except
designation of the transferor in the case of property for
which the transferor is ineligible to serve as custodian
under Section 9(a); or

(3) death or incapacity of aperson nominated under
Section 3 or designated under Section 9 as custodian or the
disclaimer of the office by that person.

(b) A transfer made pursuant to Section 9 is irrevocable,
and the custodial property is indefeasibly vested in the minor,
but the custodian has all the rights, powers, duties, and
authority provided 1in this Act, and neither the minor nor the
minor"s legal representative has any right, power, duty, or
authority with respect to the custodial property except as
provided 1in this Act.

( By making a transfer, the transferor incorporates 1in
the disposition all the provisions of this Act and grants to the
custodian, and to any third peson dealing with a person
designated as <custodian, the respective powers, rights, and

immunities provided 1in this Act.

(d) A person is not precluded from being a custodian for

minor under this part with respect to some property because the

person 1is a conservator of the minor with respect to other

property.
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(e) A person who 1is the conservator of the minor is not
precluded from being a custodian for a minor under this part
because the custodial property has or will be transferred to the
custodian from the guardianship estate of the minor. In such
case, for the purposes of Section 9, the custodian shall be
deemed to be "an adult other than the transferor."”

(@D In the cases described in subdivisions (d) & (e), with
respect to the property transferred to the custodian, this part
applies to the extent it would apply if the person to whom the
custodial property 1is transferred were not and had not been a
conservator of the minor.

COMMENT

Subsection (a) generally tracks Section 2(c) of the 1966
Act, except that the transferor®s designation of himself as
custodian of property for which he is not eligible to serve
under SECTION 9(a) makes the transfer ineffective. See Comment
to SECTION 9.

The balance of this section generally tracks Section 3 of
the 1966 Act with a number of necessary, and perhaps
significant, changes required by the new kinds of property
subject to custodianships. The 1966 Act provides that a
transfer made in accordance with its terms "conveys to the minor
indefeasibly vested legal title to the [custodial property]."
Because equitable interests in property may be the subject of a
transfer under this Act, the reference to "legal title"” has been
deleted, but no change concerning the effect or finality of the
transfer 1is intended.

However, subsection (b) qualifies the rights of the minor in
the property, by making them subject to "the rights, powers,
duties and authority™ of the custodian under this Act, a concept

that may have been implicit and intended in the 1966 Act, but

not expressed.The concept 1is important because of the kinds of
property, particularly real estate, now subject to
custodianship. I f the minor 1is married,it would be possible
for homestead, dower, orcommunity property rights to attach to
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real estate (or other property) acquired after marriage by the
minor through a transfer to a custodianship for his benefit.
The quoted language qualifying the minor®s interest in the
property is intended to override these rights insofar as they
may conflict with the custodian”®s ability and authority to
manage, sell, or transfer such property while it 1is custodial
property. Upon termination of the custodianship and transfer of
the custodial proprty to the former minor, the custodial
property would then become subject to such spousal rights for
the first time.

For a list of the immunities enjoyed by third persons under
subsection (c), see SECTION 16 and the Comment thereto.

Because a custodianship wunder thisAct can extend beyond the
age of majority in many states, or beyond emancipation of a
minor through marriage or otherwise, the Drafting Committee
considered the addition of a spendthrift clause to this
section. The idea was rejected because neither the 1966 Act nor
its predecessors had such a provision, because spendthirft
protection would extend only wuntil 21 in any event and judgments
against the minor would then be enforceable, and because the
spendthirft qualification on the interest of the minor 1in the
property may be inconsistent with the theory of the Act to
convey the property indefeasibly to the minor.

Subdivisions (d), (e), and (f) of Section 11 are not
included in the Uniform Transfers to Minors Act. These
subdivisions are included in Section 11 to make clear that (1) a
person serving as guardian of the estate of the minor may also
serve as custodian under this Act and in this case the custodial
property does not become a part of the guardianship estate and
(2) property may be transferred from a guardianship estate to
the person who serves as guardian to be held by that person as
custodian under this Act, and in such case the property is no
longer a part of the guardianship estate but 1instead 1is governed

solely by this Act. [17 Cal.L.Rev.Comm.Reports 61 (1984)].
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8 12. Care of Custodial Property
(a) A custodian shall:
&8) take control of custodial property;
(2) register or record title to custodial property if
appropriate; and
(3) collect, hold, manage, 1invest, and reinvest
custodial property.

(b) In dealing with custodial property, a custodian shall
observe the standard of care that would be observed by a prudent
person dealing with property of another and is not limited by
any other statute restricting investments by fiduciaries. If a
custodian has a special skill or expertise or 1is named custodian
on the basis of representations of a special skill or expertise,
the custodian shall wuse that skill or expertise. However, a
custodian, in the custodian®s discretion and without liability
to the minor or the minor"s estate, may retain any custodial
property received from a transferor.

(c) A custodian may invest in or paypremiums on life
insurance or endowment policies on (i) the life of the minor
only if the minor or the minor®"s estate is the sole beneficiary,
or (ii) the 1life of another peson in whom the minor has an
insurable interest only to the extent that the minor, the
minor®s estate, or the custodian in the capacity of custodian,
is the irrevocable beneficiary.

(d) A custodian at all times shall keep custodial property
separate and distinct from all other property in a manner
sufficient to identify it clearly as custodial property of the
minor. Custodial property consisting of an undivided interest
is so identified if the minor"s interest is held as a tenant 1in
common and 1is fixed. Custodial property subject to recordation

t is recorded, and custodial property

is SO identified if

subject to registration is so 1identified if it 1is either
registered, or held in an a-..count designated, in the name of the
custodian, followed 1in substance by the words: "as a custodian

for (name of minor) wunder the Alaska Uniform Transfers



to Minors Act."”

(e) A custodian shall keep records of all transactions
respect to custodial property, 1including information necessary
for the preparation of the minor®"s tax returns, and shall make
them available for inspection at reasonable intervals by a
parent or legal representative of the minor or by the minor if
the minor has attained the age of 14 years.

COMMENT

Subsection (a) expands Section 4(a) of the 1966 Act to
include the duties to take control and appropriately register or
record custodial property in the name of the custodian.

Subsection (b) restates and makes somewhat stricter the
prudent man fiduciary standard for the custodian, since it is
now cast in terms of a prudent person "dealing with property of
another™ vrather than one "who 1is seeking a reasonable income and
the preservation of his capital,” as under the 1966 Act. The
r-Te also adds a slightly higher standard for professional
fiduciaries. The rule parallels secton 7-302 of the Uniform
Probate Code in order to refer to the existing and growing body
of law interpreting that standard. The 1966 Act permitted a
custodian to retain any security or bank account received,
without the obligation to diversify investment. This subsection
extends that rule to any property received.

In order to eliminate any uncertainty that existed under the
1966 Act, subsection (c) grants specific authority to invest
custodial property in life insurance on the minor"s life,
provided the minor"s estate is the sole beneficiary, or on the
life of another person in whom the minor has an insurable
interest, provided the minor, the minor"®s estate, or the
custodian in his custodial capacity 1is made the beneficiary of
such policies.

Subsection (d) generally tracks Section 4(g) of the 1966 Act
but adds the provision requiring that custodial property
consisting of an undivided interest be held as a tenant in

common . This provision permits the custodian to invest
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custodial property in common trust funds, mutual funds, or in a
proportional interest in a "jumbo" certificate of deposit.
Investment in property held 1in joint tenancy with right of
survivorship 1is not permitted, but the Act does not preclude a
transfer of such an .interest to a custodian, and the custodian
is authorized under subsection (b) to retain a joint tenancy
interest so received.

Subsection (e) follows Section 4(h) of the 1966 Act, but
adds the requirement that income tax information be maintained
and made available for preparation of the minor®"s tax returns.
Because the custodianship is not a separate legal entity or
taxpayer, the minor"s tax identification number should be used

to identify all custodial property accounts.

8 13. Powers of Custodian

(a) A custodian, acting in a custodial capacity, has all
the rights, powers, and authority over custodial property that
unmarried adult owners have over their own property, but a
custodian mayexercise those rights, powers, and authority in
that capacity only.

(b) This section does not relieve a custodian from
liability for breach of Section 12.

COMMENT

Subsection (a) replaces the specific list of custodian’™s
powers 1in Section 4(f) of the 1966 Act which related only to
securities, money, and insurance, then the only permitted kinds
of custodial property. It was determined not to expand the list
to try to deal with all forms of property now covered by the Act
and to specify all powers that might be appropriate for each
kind of property, or to refer to an existing body of state law,
such as the Trustee®"s Powers Act, since such powers would not be
uniform. Instead, this provision grants the custodian the very
broad and general powers of an unmarried adult owner of the
property, subject to the prudent person rule and to the duties

of segregation and record keeping specified in SECTION 12. This



approach permits the Act to be self-contained and more readily
understandable by volunteer, nonprofessional fiduciaries, who
most often serve as custodians. It is intended that the
authority granted includes the powers most often suggested for
custodians, such as the power to borrow, whether at interest or
interest free, the power to invest in common trust funds, and
the power to enter contracts that extend beyond the termination
of the custodianship.

Subsection (a) further specifies that the custodian®s powers

or incidents of ownership in custodial property such as
insurance policies maybe exercised only inhis capacity as
custodian. This provision 1is intended to prevent the exercise

of those prowers for the direct or indirect benefit of the
custodian, so as to avoid as nearly as possible the result chat
a custodian who dies while holding an insurance policy on his
own life for the benefit of a minor will have the policy taxed
in his estate. See, Section 2042, I.R.C.; but compare

Terriberry v. U.S., 517 F.2d 286 (5th Cir.1975), and Rose v.

U.S., 511 F.2d 259 (5th Cir. 1975).

8 14. Use of Custodial Property

(a) A custodian may deliver or payto the minor or expend
for the minor"s benefit so much of the custodial property as the
custodian considers available for the use and benefit of the
minor, without court order and without regard to (i) the duty or
ability of the custodian personally or of any other person to
support the minor, or (ii) any other 1income or property of the
minor which may be applicable or available for that purpose.

(b) On petition of an interested person or the minor if the
minor has attained the age of 14 years, the court may order the
custodian to deliver or pay to the minor or expend for the
minor"s benefit so much of the custodial property as the court
considers advisable for the use and benefit of the minor.

(¢) A delivery, payment, or expenditure under this section

is in addition to, not in substitution for, and does not affect
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any obligation of a person to support the minor.
COMMENT

Subsections (a) and (b) track subsections (b) and (c) of
Section 4 of the 1966 Act, but with two significant changes.
The standard for expendiure of custodial property has been
amended to read "for the use and benefit of the minor,"” rather
than "for the support, maintenance, education and benefit of the
minor"™ as specified under the 1966 Act. This change 1is intended
to avoid the implication that the custodial property can be used
only for the required support of the minor.

The IRS has taken the position that the income from
custodial property, to the extent it is used for the support of
the minor-donee, 1is includable in the gross income of any person
who 1is legally obligated to support the minor-donee, whether or
not that person or parent 1is serving as the custodian. Rev.Rul.
56-484, C.B. 1956-2, 23; Rev.Rul. 59-357, C.B. 1959-2, 212.
However, Reg. 1.662(a)-4 provides that the term "legal
obligation™ includes a legal obligation to support another
person if, and only if, the obligation 1is not affected by the
adequacy of the dependent®s own resources. Thus, if under 1local
law a parent may use the resources of a child for the child"s
support in lieu of supporting the child nimself or herself, no
obligation of support exists, whether or not income is actually
used for support, at least if the child"s resouces are
adequate. See, Bittker, Federal Taxation of Income Estates and
Gifts Para. 80.44 (1981).

For this reason, new subsection (c) has been added to
specify that distributions or expenditures may be made for the
minor without regard to the duty or ability of any other person
to support the minor and that distributions or expenditures are
not in substitution for, and shall not affect, the obligation of
any person to support the minor. Other possible methods of
avoiding the attribution of custodial property income to the
person obligated to support the minor would be to prohibit the

use of custodial property or its income for that purpose, or to
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provide that any such use gives rise to a cause of action by the
minor against his parent to the extent that custodial property
or income 1is so used. The first alternative was rejected as too
restrictive, and the second as too cumbersome.

The "use and benefit"” standard in subsections (a) and (b) is
intended to include payment of the minor®s legally enforceable
obligations such as tax or child support obligations or tort
claims. Custodial property could be reached by levy of a
judgment creditor 1in any event, so there is no reason not to
permit custodian or court-ordered expenditures for enforceable
claims.

An "interested person" entitled to seek court ordered
distributions under subsection (b) would include not only the
parent or conservator or guardian of the minor and a transferor
or a transferor®"s legal representative, but also a public agency
or official with custody of the minor and a third party to whonm

the minor owes legally enforceable debts.

8 15. Custodian"s Expenses, Compensation, and Bond

(a) A custodian is entitled to reimbursement from custodial
property for reasonable expenses incurred in the performance of
the custodian®s duties.

(b) Except for one who is a transferor under Section 4, a
custodian has a non-cumulative election during each calendar
year to charge reasonable compensation for services performed
during that year.

(c) Except as provided in Section 18(fF), a custodian need
not give a bond.

COMMENT

This section parallels and restates Section 5 of the 1966
Act. It deletes the statement that a custodian may act without
compensation for services, since that concept 1is implied in the
retained provision that a custodian has an "election" to be
compensated. However, to prevent abuse, the latter provision

for permissive compensation is denied to a custodian who is also
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the donor of the custodial property.

The custodian-®s election to charge compensation must be
exercised (although the compensation need not be actually paid)
at least annually or it lapses and may not be exercised later.
This provision is intended to avoid imputed income to the
custodian who waives compensation, and also to avoid the
accumulation of a large unanticipated claim for compensation
exercisable at termination of the custodianship.

This section deletes as surplusage the bracketed optional
standards contained in the 1966 Act for determining "reasonable
compensation” which 1included, "in :he order stated.”™ a direction
by the donor, statutes governing compensation of custodians or
guardians, or court order. While compensat-"on of custodians
becomes a more likely occurrence and a more important issue
under this Act because property requiring increased management
may now be subject to custodianship, compensation can still be
determined by agreement, by reference to a statute or by court

order, without the need to so state in this Act.

8 16. Exemption of Third Person from Liability

A third person 1in good faith and without court order may act
on the instructions of or otherwise deal with any person
purporting to make a transfer or purporting to act in the
capacity of a custodian and, 1in the absence of knowledge, 1is not
responsible for determining:

(a) the validity of the purported custodian®s designation;

(2) the propriety of, or the authority under this Act for,
any act of the purported custodian;

(3) the validity or propriety under the Act of any
instrument or instructions executed or given either by the
person purporting to make a transfer or by the purported
custodian; or

(4) the propriety of the application of any property of the
minor delivered to the purported custodian.

COMMENT
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This section carries forward, but shortens and simplifies,
Section 6 of the 1966 Act, with no substantive change intended.
The 1966 revision permitted a 14 year old minor to appoint a
successor custodian and specifically provided that third parties
were entitled to rely on the appointment. Because this section
refers to any custodian, and "custodian" is defined to include
successor custodians (SECTION 1(7), a successor custodian
appointed by the minor 1is included among those upon whom third
parties may rely.

Similarly, because this section protects any third
"persons," it is not necessary to specify here or in SECTION
11(c) that it extends to any "issuer, transfer agent, bank, life
insurance company, broker, or other person or financial
institution,” as did the 1966 Act. See the definition of
"person" in SECTION 1(12).

This section excludes from its protection persons with
"knowledge™ of the irregularity of a transaction, a concept not
expressed but probably implied in Section 6 of the 1966 Act.
See, e.g., State ex rel. Paden V. Currel, 597 S._.W.2d 167
(Mo.App. 1980) disapproving the pledge of custodial property to
secure a personal loan to the custodian.

Similarly, this section does not alter the requirements for
bona fide purchaser or holder in due course status under other
law for persons who acquire from a custodian custodial property

subject to recordation or registration.

8 17. Liability to Third Persons

(a) A claim based on (i) a <contract entered into by a
custodian acting in a custodial capacity, (i) an obligation
arising from the ownership or control of custodial property, or
(iii) a tort committed during the custodianship, may be asserted
against the custodial property by proceeding against the
custodian in the custodial <capacity, whether or not the
custodian or the minor is personally liable therefor.

(b) A custodian is not personally liable:

-33-



&8 on a < tract properly entered into in the
custodial capacity unless the custodian fails to reveal that
capacity and to identify the custodianship in the contract;
or
(2) for an obligation arising from control of
custodial property or for a tort committed during the
custodianship unless the custodian is personally at fault.
(c) A minor is not personally liable foran obligation
arising from ownership of custodial propety or for a tort
committed during the custodianship unless the miner is
personally at fault.
COMMENT

This section has no counterpart 1in the 1966 Act and is based
upon Section 5-429 of the Unifornm Probate Code, relating co
limitations on the liability of ~conservators. Because some
forms of custodial property now permitted under this Act can
give rise to liabilities as well as benefits (e.g-, general
partnership interests, interests 1in real estate or business
proprietorships, automobiles, etc.) the Committee believes it 1is
necessary to protect the minor and other assets he might have or

acquire from such liabilities, since the minor 1is unable to

disclaim a transfer to a custodian for his benefit. Similar
protection for the custodian is necessary so as not to
discourage nonprofessional or uncompensated persons from
accepting the office. Therefore this section generally limits

the claims of third parties to recourse against the custodial
property, as third parties dealing with a trust are generally
limited to recourse against the trust corpus.

The custodian incurs personal Iliability only as provided 1in
subsectoin (b) for actual fault or for failure to disclose his
custodial capacity "in the contract™ when contracting with third
parties. In oral contracts, oral disclosure of the custodial
capacity 1is sufficient. The minor, on the other hand, incurs

personal liability under subdivision (c) only for actual fault.
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" Ai! custodial property is subjected to claims of third
parties under this section, the minor the minor"s legal
representative, if not a party to the action by which the clainm
is successfully established, may seek to recover the loss from
the custodian in a separate action. See SECTION 19 and the
Comment thereto.

8 18. Renunciation, Resignation, Death, or Removal of
Custodian; Designation of Successor Custodian

(a) A person nominated under Section 3 or designated under
Section 9 as custodian may decline to serve by delivering a
valid disclaimer to the person who made the nomination or to the
transferor or the transferor’'s legal representative. If the
event giving rise to a transfer has not occurred and no
substitute custodian able, willing, and eligible to serve was
nominated under Section 3; otherwise the transferor or the
transferor”'s legal representative shall designate a substitute
custodian at the time of the transfer, in either case from among
the persons eligible to serve as custodian for that kind of
property under Section 9(a). The custodian so designated has
the rights of a successor custodian.

(b) A custodian at any time may designate a trust company
or an adult other than a transferor under Section 4 as successor
custodian by executing anddating an instrument of designation
before a subscribing witness other than the successor. If the
instrument of designation does not contain or is not accompanied
by the resignation of the custodian, the designation of the
successor does not take effect until the custodian resigns,
dies, becomes incapacitated, or is removed.

(c) A custodian may resign at any time by delivering
written notice to the minor if the minor has attained the age of
14 years and to the successor custodian and by delivering the
custodial property to the successor custodian.

(d) If a custodian is ineligible, dies, or becomes
incapacitated without having effectively designateda successor

and the minor has attained the age of 14 years, the minor may



designate as successor custodian, in the manner prescribed in
subsection (b), an adult member of the minor-s family, a
conservator of the minor, or a trust company. I f the minor has
not attained the age of 14 years or fails to act within 60 days
after the 1ineligibility, death, or incapacity, the conservator
of the minor becomes successor custodian. If the minor has no
conservator or the conservator declines to act, the transferor,
the legal representative of the transferor or of the custodian,
an adult member of the minor-s family, or any other interested
person may petition the court to designate a successor
custodian.

(e) A custodian who declines to serve under subsection (a)
or resigns under subsection (c), or the legal representative of
a deceased or incapacitated custodian, as soon as practicable,
shall puc the custodial property and records 1in the possession
and control of the successor custodian. The successor custodian
by action may enforce the obligation to deliver custodial
property and records and becomes responsible for each item as
received.

(@D)] A transferor, the legal representative of a transferor,
an adult member of the minor"s family, a guardian of the person
of the minor, the conservator of the minor, or the minor if the
minor has attained the age of 14 years may petition the court to
remove the custodian for cause and to designate a successor
custodian other than a transferor under Section 4 or to require
the custodian to give appropriate bond.

COMMENT

This section tracks but condenses Section 7 of the 1966 Act
to provide that the custodian, or if the custod:.an does not do
so, the minor if he 1is 14, may appoint the successor custodian,
or failing tnat, that the conservator of the minor or a court
appointee shall serve. It also covers disclaimer of the office
by designated or successor custodians or by nominated future

custodians who decline to serve.



This Art broadens the category of persons who may be
designated by the initial custodian as successor custodian from
an adult member of the minor*s family, his conservator, or a
trust company to any adult or trust company. However, the
minor®s designation remains limited to an adult member of his
family (expanded to include a spouse and a stepparent, see
SECTION 1(10), his conservator, or a trust company.

8 19. Accounting by and Determination of Liability
of Custodian
(a) A minor who has attained the age of 14 years, the

minor®"s guardian of the person or legal representative, an adult

member of the minor"s family, a transferor, or a transferor’'s
legal representative may petition the court (i) for an
accounting by the custodian or the custodian-®s legal

representative; or (ii) for a determinaiton of responsibility,
as between the custodial property and the custodian personally,
for claims against the custodial property unless the
responsibility has been adjudicated in an action under Section
17 to which the minor or the minor"s legal representative was a
party.

(b) A successor custodian may petition the court for an
accounting by the predecessor custodian.

(c) The court, in a proceeding under this Act or in any
other proceeding, may require or permit the custodian or the
custodian's legal representative to account.

(d) IfT a custodian is removed under Section 18(f), the
court shall require an accounting and order delivery of the
custodial property and records to the successor custodian and
the execution of all instruments required for transfer of the
custodial property.

COMMENT

This section carries forward Section 8 of the 1966 Act, but
expands the class of parties who may require an accounting by
the custodian to include any person who made a transfer to the

custodian (or any such person-®s legal represntative), the



minor®s guardian of the person, and the successor custodian.

Subsection (b) authorizes but does not obligate a successor
custodian to seek an accounting by the predecessor custodian.
Since the minor and other persons mentioned in subsection (a)
may also seek an accounting from the predecessor at any time, it
is anticipated that the exercise of this right by the successor
should be rare.

Subsection (a) also gives the same parties (other than a
successor custodian) the right to seek recovery from the
custodian for loss or diminution of custodial property resulting
from successful claims by third persons under SECTION 17, wunless
that issue has already been adjudicated 1in an action under that

Section to which the minor was a party.

This section does not contain a separate statute of
limitations precluding petitions for accounting after
termination of the custodianship. Because custodianships can be

created without the knowledge of the minor, a person might learn
of a custodian®s failure to turn over custodial property long
after reaching majority, and should not be precluded from
asserting his rights 1in the case of such fraud. In addition,
the 1966 Act has no such preclusion and seems to have worked
well. Other law, such as general statutes of limitation and the
doctrine of laches, should serve adequately to protect former

custodians from harassment.

8 20. Termination of custodianship

The custodian shall transfer in an appropriate manner the
custodial property to the minor or to the minor's estate upon
the earlier of the following:

(a) The minor"s attainment of 18 years of age unless the
time of transfer of the custodial property to the minor is
delayed under Section 20.5 to a time after the tinme the minor
attains the age of 18 years.

(b) The time specified in the transfer pursuant to Section

9 if the time of transfer of the custodial property to the minor



is delayed under Section 20.5 to a time after the time the minor
attains the age of 18 years.

(c) The minor®"s death.

COMMENT

Section 20 is drawn from Section 20 of the Uniform Transfers
to Minors Act. Section 20 and 20.5 supersede subdivision (d) of
former AS 45.60.031.

COMMENT

This section tracks AS 45.60.031(d) (Section 4(d) of the
1966 Act) and provides that custodianships created by
fiduciaries without express authority from the donor of the
property under SECTION 6 and by obligors of the minor under
SECTION 7 terminate upon the minor-"s attaining age 18, since
these custodianships are substitutes for conservatorships that
would otherwise terminate at that time. All other
custodianships terminate at the time the minor attains 18 years
of age unless the time of transfer of the custodial property is
delayed under section 20.5 to a time after the time the minor
attains the age of 18 years. Because property in a single
custodianship may be distributable at different times, separate
accounting for custodial property by source may be required.

See Comment to SECTION 10.

8 20.5. Delay in transfer of custodial property
after minor attains age eighteen

(a) Subject to the requirements and limitations of this
section, the time for transfer to the minor of custodial
property transferred under nr pursuant to Section 3, 4, or 5 may
be delayed until a specified time after the time the minor
attains the age of 18 years, which time shall bespecified in
the transfer pursuant to Section 9.

(b) To specify a delayed time for transfer to the minor of

the custodial property under Section 3, 4 (except for the
transfer by irrevocable gift), or Section 5, the words "as
custodian for (name of minor) wuntil age (Age



for delivery of property to minor) under the Alaska Uniform
Transfers to Minors Act"” or for the transfer to the minor of

custodial property under Section 4 by irrevocable gift, the

words "as custodian for (name of minor) under the
Alaska Uniform Transfer to Minors Act until age (age
for delivery of property to minor) [provided that such minor

shall have the right to compel the immediate distribution of the
property by giving written noice to the custodian within a 6
month period beginning on the minor"s 21st birthday] wunder the
Alaska Uniform Transfers to Minors Act” shall be substituted in
substance for the words"as custodian for
(name of minor) under the Alaska Uniform Transfers to Minors
Act"™ in making the transfer pursuant to Section 9.

(c) The time for transfer to the minor of custodial
property transferred under or pursuant to Section 3 or 5 may be
delayed under this section only if the governing will or trust
or nomination provides 1in substance that the custodianship is to
continue until the time the minor attains a specified age, which
time may not be laterthan the time the minor attains 25 years
of age, and in that case the governing will or trust or
nomination shall determine the time tobe specified in the
transfer pursuant to Section 9.

(d) The time for transfer to the minor of custodial
property transferred under Section 4 may be delayed under this
section only if the transfer pursuant to Section 9 provides in
substance that the custodianship is to continue until the time
the minor attains a specified age, which time may not be later
than the time the minor attains 25 years of age.

(e) If the transfer pursuant to Section 9 does not specify
any age, the time for the transfer of the custodial property to
the minor under Section 20 1is the time when the minor attains 18
years of age.

(@D) If the transfer pursuant to Section 9 provides in
substance that the duration of the custodianship 1is for a time

longer than the maximum time permitted by this section for the
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duration of a custodianship created by that type of transfer,
the custodianship shall be deemed to continue only until the
time the minor attains the maximum age permitted by this section
for the duration of a custodianship created by that type of

transfer.

COMMENT
This section is adopted from the California Uniform
Transfers to Minors Act. Section 20.5 is new. There 1is no

provision for choice as to when custodial property shall be
transferred to the minor under the Uniform Transfers to Minors
Act or wunder prior Alaska law. Section 20.5 gives this choice
since most transferors who specifically authorize a custodian
wish to preserve the custodianship as long as possible. This 1is
most likely to be the case, for example, where the custodial
property is intended to be preserved and used to finance a
college education.

A transferor client may feel that a particular child at 18
does not have, or will not have, sufficient maturity to manage a
substantial gift, particularly when the transferor®s client
wishes to make the gift for a particular purpose, e.g.
education. A custodian under the Alaska Uniform Gifts to Minors
Act must deliver the property to the minor when he reaches 18
(AS 45.60.031(d)). Therefore, a testamentary or inter vivos
trust may be necessary to achieve the transferor®s client"s
goals. Continuing the custodianship past the age of 18 permits
the transferor donor to avoid the expense of preparing a trust
instrument to create a trust that otherwise would be required in
order to retain the property under custodial management until
the minor reaches the specified age.

The custodian 1is required to transfer the property to the
minor when the minor attains the age of 18 years unless the
transfer pursuant to Section 9 specifies a later time. See
Section 20.

Subsection (b) contains optional bracketed Jlanguage which

would allow a minor the option of terminating the custodianship
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for a six month period beginning on the minor"s 21st birthday.
In orde. to exercise this option, a minor must provide written
notice of the minor®"s intention to terminate to the custodian
within 6 months of the minor™s 21st birthday. This option has
been provided Sso that a transferor may transfer property by
irrevocable gift, pursuant to Section 4, into a custodianship in
a manner consistent with Section 2503(c) of the Internal Revenue
Code and the Internal Revenue Service®"s position as put forth in
Rev._Rul. 74-73.

Rev. Rul. 74-43 provides, in relevant part, that a gift into
a trust for the benefit of a minor, when such a trust contains a
provision that the minor has the right to compel distribution at
age 21 by giving written notice to the trustee, qualifies as a
gift of a present interest, and, therefore, also qualifies for
the annual exclusion provided in Section 2503(b) of the Internal
Revenue Code.

The use of the optional bracketed language contained in
subsection (b) should qualify a transfer of property by
irrevocable gift pursuant to Section 4 as a gift of a present
interest under Section 2503(c) of the Internal Revenue Code.

Subsection (c) of Section 20.5 permits the custodianship to
continue until not later than the time the minor attains the age
of 25 years where the transfer is made pursuant to a provision
in a will o": trust that provides that the custodianship is to
continue until the specified age, not later than the time the
beneficiary attains the age of 25. A custodianship may be
established pursuant to a provision in a will or trust that
provides that the custodianship is to continue until a specified
age after age 18 even though the beneficiary has attained an age
older than 18 but younger than the specified age at which the
custodianship 1is to terminate. See Section 1(11).

Subsection (d) of Section 20.5 permits the custodianship to
continue until not later than the time the minor attains the age
of 25 years where the custodial property 1is transferred under

Section 4 if the transfer specifies that the custodianship 1is to
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continue until the specified age.

Section 20.5 does not provide for continuance beyond age 18
of a custodianship created under or pursuant to Sections 12, 13,
2, 11, 6, or 7. These custodianships terminate at age 18
because they are substitutes for a guardianship that otherwise
would terminate at that time (see Section 16). And, in the
cases where Section 20.5 permits the custodianship to continue
after the minor attains the age of 18 years, if the transfer
pursuant to Section 9 does not specify any age, the
custodianship terminates when the minor attains 18 vyears of
age. See subdivision (e) of Section 20.5.

Subdivision €D validiates a transfer that specifies a
maximum time for the duration of the custodianship that is
longer than permitted by Section 20.5 by reducing the duration
of the custodianship to the maximum duration permitted for a

custodianship created by that type of transfer.

Because property in a single custodianship may be
distributable at different times, separate accounting for
custodial property by source may be required. See Comment to

Section 10. Also see [17 Cal.L.Rev.Comm. Reports 601 (1984); 384

Cal. S.J. 11794].

8 21. Applicability

This Act applies to a transfer within the scope of Section 2
made after its effective date if:

(1) the transfer purports to have been made under the
Alaska Uniform Gifts to Minors Act; or

(2) the instrument by which the transfer purports to have
been made wuses in substance the designation "as custodian under
the Uniform Gifts to Minors Act" or "as custodian under the
Uniform Transfers to Minors Act"” of any other state, and the
application of this Act 1is necessary to validate the transfer.

COMMENT
This section is new and has two purposes. First, it

operates as a "savings clause™ to validate transfers made after

-43-



its effective date which mistakenly refer to the enacting
state”s UGMA rather than to this Act. Second, it validates
transfers attempted under UGMA of another state which would not
permit transfers from the source or of property of that kind or
under the UTMA of another state with no nexus to the
transactions, provided 1in each case that the enacting state has

a sufficient nexus to the transaction under SECTION 2.

8 22. Effect on Existing Custodianships

(a) Any transfer of custodial property as now defined 1in
this Act made before [the effective date of this Act] is
validated notwithstanding that there was n” specific authority
in the Alaska Uniform Gifts to Minors Act for coverage of
custodial property of that kind or for a transfer from that
source at the time the transfer was made.

(b) This Act applies to all transfers made before the
effective date of this Act in a manner and form prescribed in
the Alaska Uniform Gifts to Minors Act, except insofar as the
application impairs constitutionally vested rights or extends
the duration of custodianships in existence on the effective
date of this Act.

[(c) Sections 1 and 20 with respect to the age of a minor
for whom custodial property is held under this Act do not apply
to custodial property held in a cust-oa-; anshi p that terminated
because of the minor"s attainment of the age of 18 after
December 31, 1980 and before [the effective date of this Act].]

COMMENT

Subsection (a) 1is new and 1is based on Section 45-109a of the
Connecticut Act which validates gifts of real estate and
partnership interests made prior to their inclusion as
"custodial property”™ under that Act. However, this provision
goes further and purports also to validate prior transfers of
the kind now covered by that Act, i.e., transfers from estates,

trusts, guardianships, and obligators.
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All states have previously enacted some version of UGMA, and
it will be more orderly to subject gifts or other transfers
under the prior Act to the procedures of this Act. rather than
to keep both Acts in force, presumably for 18 or 21 years until
all custodianhips created under prior law have terminated.
Subsection (b) 1is intended to apply this Act to prior gifts and

existing custodianships insofar as it is constitutionally
permissible to do So. However, prior custodianships will
continue to terminate at the age prescribed under the prior Act.

Subsection (c) is also new and 1is based upon Section 45-109b
of the Connecticut Act. It is intended for adoption 1in those
states that amended their Acts toreduce the age of majority to
18, but which adopt the recommended return to 21 as the age at
which custodianships terminate. |Its purpose is to avoid
resurrecting custodianships for persons not yet 21 which

terminated during the period that the age of 18 governed

termination.

8 23. Uniformity of Application and Construction
This Act shall be applied and construed to effectuate its
general purpose to make uniform the law with respect to the

subject of this Act among states enacting 1it.

8 24. Short Title

This Act may be cited as the "Alaska Unifornm Transfers to

Minors Act."

8 25. Severability

If any provisions of this Act or its application to any
person or circumstance is held invalid, the invalidity does not
affect other provisions or applications of this Act which can be
iven effect without the 1invalid provisions or application, and

to this end provisions of this Act are severable.
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8 26. Effective Date

This Act takes effect

8 27. Repeals

AS 45.60 .11-S.101, the Alaska Uniform Gifts to Minors Act

is hereby repealed. To the extent that this Act by virtue of

Section 22(b), does not apply to transfers made in a manner

prescribed in the Alaska Gifts to Minors Act or to the powers,

duties, and immunities confereed by transfers in that manner

upon custodians and persons dealing with custodians, the repeal

of the Alaska Gifts to Minors Act does not affect those

transfers or those powers, duties, and immunities.
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