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MEMORANDUM
TO House Resources Committee

FROM: Rep. Mike Davis

RE: < Strict liability for hazardous substance releases

DATE: February 24, 1988

Attached is a bill which would strengthen the Alaska statutes
in regard to liablility and more clearly define the
responsibility for hazardous substance releases.

Many times the state and local communities are paying the cost
of clean-up of hazardous substance releases. This 1S because
the state statutes presently in effect do not clearly attach
liability to anyone except the person who owns or operates the
facility at the time of the release. If the release occurs
after the site iIs abandoned or a contractor improperly handles
or disposes the waste, the original owner or producer may
escape responsibility.

The intent of this bill is to more directly tie the
responsible parties 1e: the owner, operator, transporter, or
disposer of waste to the release and encourage proper disposal
of waste.

The bill is modeled after the Federal Comprehensive
Environmental Response Compensation and Liability Act
(CERCLA) which 1is the law that created the federal superfund
in 1980. This will provide the same laws used in Federal
Court to be used in State courts.
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POSITION PAPER
HB 459 HAZARDOUS SUBSTANCE CLEANUP LIABILITY

FEBRUARY 24, 1988

Effect of the bill

The bill would make the state™s requirements for liability for
hazardous substance spills explicit. The current statute refers
to a "person owning or having control over a hazardous substance
which enters 1in or upon the waters, surface or subsurface lands
of the state .. ."™ The bill would explicitly expand the
coverage of this liability provision to include other parties
that have responsibility for hazardous substances, 1including
those who generate them, those who have control over the site
where they are spilled or disposed of, and those who transport
them in cases where the transporters select the destination.
These parties are currently liable under the common law, but the
proposed statute would clarify this liability and reduce the need
for litigation.

Department position

The Department supports the bill. We believe that this
clarification is appropriate and would be helpful. This will
would assist us ?n carrying out the mandates of HB 470, passed
two years ago to establish the Oil and Hazardous Substance
Release Response Fund. The bill provides a proper scope of
liability. The bill would affect generators and transporters who
allow their wastes to be taken to improper or marginal operators
who do not provide for proper disposal.

Fiscal effect
The Department has provided a zero fiscal note on this bill.

Over time, this Dbill could reduce litigation costs and
probability of recovery of cleanup and related costs.

Dennis D. Kelso, Commissioner



NOTES ON CONCERNS VOICED ABOUT HB 346

AlIl this bill does is to authorize the Board of Fisheries to grant
fishing areas for children/elderly if proposals are brought forth. The
bill does not actually establish the areas.

There i1s an interest in this in Unalakleet for elderly people, primarily
from people who have participated in the subsistence fishery. There has
also been an interest in Southcentral in doing one for children.

ADAMS: Wants to authorize the boards to grant these areas 1in order to
address concerns from elderly people in his district.

DAVIDSON: Thought there had been discussion about handicapped. (It was
not clear whether he was actually trying to include this)>

Martha from Adams office: Probably wouldn®t be a problem, but might
want to define handicap.

SPRINGER: Disagreed to including handicap.

SUND: Need more legislative findings on why age 60 and age 12.
Indicated he wanted to talk with AAG Larri Spengler on this.

[Staff had consulted with AAG about the letter of intent prior to
the committee meeting but this did not come up in the committee]

NAVARRE: Indicated that kids he knows are not inexperienced and would
love the additional fishing time, but don"t need separate
area.

Was not clear whether he would actually oppose giving board
authority to set aside these areas.

Martha from Adams office: Explained that Age 60 comes from other Fish
and Game Statutes, and the AAG had recommended that this age be
used for consistency.

SPRINGER: Explained on record the general thinking about why age 60, why
a retirement age, and spoke in strong support of this concept.

HERRMANN: Indicated that the bill would be held to address these
concerns and get more legislative findings.

[Note: Staff from Rep. Herrmann®s, and Rep. Adams office spoke with

Larri Spengler, Assistant Attorney General on the letter of intent prior
to the committee hearing. She noted that these age cut-offs are similar t
age cut-offs such as driving age, drinking age, and voting age. There

is a history that supports the legality of these age cut-offs.

Accordingly, the purpose of the letter of intent is to help explain what
it is about people over age 60, (and children under age 12), that
distinguishes them from other individuals, and why this should allow

them to have separate fishing areas. Ms. Spengler indicated that the
letter of intent was sufficient.]



JOINT AND SEVERAL LIABILITY

ABOLITION OR MODIFICATION

AS OF
JULY 1987
ALABAMA
Contributory no changes
ALASKA
1986 - any defendant less than 50 % at fault cannot be held jointly

liable for more than two times the percentage of fault.
{/ ARI1ZONA
1987 - Abolished except for:

1. intentional torts
2. hazardous waste |,

ARKANSAS

No changes

CALIFORNIA

1986 - Abolished for non-economic damages (Prop. 51).
COLORADO

1986 - Total abolition
1987 - Except in cases 1in which the defendants:

1. acted in concert
2. conspired to commit a wrongful act.

CONNECTICUT

1986 - Total abolition except where the defendants share of
judgment is uncollectable.

1987 - Except for economic damages.

DELAWARE

No changes



NORTH CAROLINA

Contributory no changes
NORTH DAKOTA

1987 - Abolished except for:

1. intentional torts
2. cases in which defendants acted 1in concert

OHIO
1980 - Total abolition (Ohio Reu Code)

OKLAHOMA

1978 and 1981 - Case law which Jlimits the rule to <cases where
damages cannot be apportioned or when plaintiff is not at fault.

OREGON
1987 - Limits the doctrine to defendants who are 15 percent or more
responsible. The doctrine applies in full 1in pollution, hazardous

waste and radioactive waste cases.
PENNSYLVANIA

No changes

RHODE [ISLAND

No changes

SOUTH CAROLINA

Contributory no changes

SOUTH DAKOTA

1987 - Limited joint for those who are 50 % or 1less responsible for
a wrongful action. Defendants pay no more than twice their
percentage of fault.

TENNESSEE

Contributory - No changes



NEBRASKA

No changes
v/ NEVADA

1987 - Abolished except for:
proguct liability cases
toxic wastes

intentional torts
4-. cases in which defendants acted in concert

W N

NEW HAMPSHIRE

1981 - Abolished the doctrine 1in favor of several liability. N.H.
Rev Stat. Ann. Sec. 507.7-a.

NEW JERSEY

No changes.

NEW MEXICO

1981 - Abolished by case law. Abolition with exceptions.
1987 - Abolished except for:

1. intentional torts

2. situations not found 1in the main text of the legislation
and "having sound basis in public policy”

3. among defendants who haue a relationship imposing
vicarious liability

4. defendants held strictly liable for the manufacture and
sale of a defective product

/' NEW YORK
1986 - Abolished in non-economic damages cases except For-

1. a defendant who is more than 50 % at fault

2. administrative hearings

3. in workers®™ compensation cases which implead third parties
4. intentional torts

5. toxic torts

6. product Iliability cases where the responsibility cannot
ned to the action

7. construction cases

8. contract cases

9. motor vehicle cases

be jo



Alaska Environmental Loblby, Inc.
oo 07-S36-234S

HB 459: Strict Liability for Hazardous Substance Release

The problems and risks associated with hazardous wastes in Alaska have
only gradually begun to surface in recent years. Serious human health
effects, surface and ground water contamination, and air pollution
problems have resulted from improper disposal or abandonment of
hazardous substances. In many cases it is difficult to assign
liability.

The most recent development in Alaska®"s long-term strategy for hazardous
waste was the introduction of legislation by Representative Mike Davis
requiring strict liability for hazardous substance release. The bill
would strengthen Alaska statutes in regard to liability, and more
clearly define the responsibility for hazardous substance release.
Current statutes do not clearly attach .liability to anyone except the
person who owns or operates the facility at the time of release. This
allows the original owner or producer of the waste to escape
responsibility, 1in which case the state or local community may incur the
cost of clean-up.

The intent of this bill is to more directly connect the responsible
parties, the owner, operator, transporter, or disposer of waste, to the
release, in order to encourage proper disposal. The bill is modeled
after the federal Comprehensive Environmental Response Compensation and
Liability Act (CERCLA), which is the law that created the federal
uperfund in 1980. This legislation will allow the same laws used in
.< Teral court to be applied to state courts.

..laska faces unique problems with hazardous wastes and there is still
much to be learned about the impacts of hazardous substances 1in arctic
and subarctic environments. The Alaska Environmental Lobby supports the
proposed legislation and believes this is an important step toward
developing safeguards and regulations necessary for preventive
solutions.

Issue paper prepared by Kelly Kavanaugh 2/12/8S




KEVSIAI PENINSULA BOROUGH

144 N. BINKLEY « SOLDOTNA. ALASKA 99669
PHONE (907) 262-4441

DON GILMAN
MAYOR

POSITION PAPER
HB 459 - Hazardous Substance Clean-up Liability

The administration of the Kenai Peninsula Borough supports HB 459. We
believe this bill will provide the necessary incentive for proper disposal of
hazardous wastes, by attaching clear responsibility to generators and
transporters of wastes as well as owners and operators of disposal sites.

As you are aware, the occurrence of hazardous waste problems on the Kenai
Peninsula is rapidly increasing, as evidenced by the Governor®s recent
re 4uest for $955,000 in his supplemental appropriation bill.

In many of those cases the parties responsible for the release of hazardous
substances are either bankrupt or no longer in business. Because current
lav; does not al low for the attachment of liability to generators, other than
those who own or operate the facility at the time of release, the original
owner or producer may escape responsibility for clean-up. In these
instances, the state or local governments many times have to bear that cost
and responsibility.

A specific example is the Sterling special waste site on the Kenai Peninsula.
The sitewas originally permitted by DEC as a special waste site for the
disposal of drillingmuds and other special wastes. The land isowned the
the Kenai Peninsula Borough and was leased by a private company who
contracted with producers of special wastes for disposal. After a number of
years of operation, the contractor filed bankruptcy and abandoned the pit.
The Kenai Peninsula Borough now bears total cost and responsibility for
closure and clean-up of the site. Itisuncertain exactly what has been
disposed of in the pits, and now must be treated and closed as a hazardous
waste site.



Date referred: 3/23/88 FURTHER REFERRALS:

DATE:/VforrAQ v fU 9

The Judiciary Committee has considered HB 459

"An Act relating to liability for releases of hazardous substances.”

RECOMMENDS:
[ replace with CS «S (\Zc5D [u-"3"the same title
[ 1 attached amendment(s) [ 1 anew title
[ do pass
[ ] do not pass
[ 1 no recommendation
[ 1 individual recommendations
[ ] additional referral to the Committee
ADOPTS: [ ] letter of intent
ATTACHES NEW FISCAL NOTE(Ss):
[ ] fiscal 1impact [ ] same as previous fiscal note
[ 1 zero fiscal note published _
[ ] zero with analysis [ 7 same as previous zero fiscal

note published JI'll
O PASS: SIGNING OTHER RECOMMENDATIONS:



Offered: 3/23/88 5-1465B
Referred: Judiciary »\it 1 “
r m "~ w ia r \

Original sponsors: Davis, Koponen,
Navarre, et al.

1 IN THE HOUSE BY THE RESOURCES COMMITTEE
2 CS FOR HOUSE BILL NO. 459 (Resources)

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FIFTEENTH LEGISLATURE - SECOND SESSION

5 A BILL

6 For an Act entitled: "An Act relating to liability for releases of hazard-
7 ous substances."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. AS 46.03.822 is repealed and reenacted toread:

10 Sec. 46.03. 822 .ATRT-CTn7iAMLITY*OR-T-HE— RELEASE”OF_ HAZARDOUS
11 SUBSTANCES. (@ (“The following persons are strictly liable, jointly
12 and severally, for damages to persons or property, public or private,
13 including damage to thf natural resources of the state and the costs
14 of response, containment, removal, or remedial action incurred by the
15 state or a municipality, resulting from a release of a hazardous
16 substance or, with respect to response costs, the substantial threat
17 of a release of a hazardous substance:

18 @ the owner™a™d the person having control over the hazar-
19 dous substance at the time of the release or threatened release;

20 (@ the owner and the operator Ojt the Tfacility or vessel
21 from which the release occurred or was threatened to occur; in the
22 case of an abandoned facility or vessel, the owner, the operator, and
23 any other person who controlled activities at the facility or on the
24 vessel immediately before the abandonment;

25 @) ~“person who avedysivb operated the facility or vessel
26 from which the release occurred or was threatened to ox\ir* at the time™J)
27 the hazardous ,substance was received Jsy,)the facility or vessel;

28 _ (AL C™ person who™owned the hazardous substance and who
29 C arranged for disposafj™r treatment of the substance by another party
HB0459B . -1- CSHB 459 (Res)
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or entity, or arranged with a transporter to transport the substance
for disposal o.r. treatment by another party or entity, at a facilitr; or
incineration vessel that contained the substance and that was owned or
operated by the party or entity; and

(GN-"a™person who transporf£edP™br accepted the hazardous
substance for transport to the facility, vessel, or site from which
the release occurred or was threatened to occur,”ifj)he person select-
ed the facility, vessel, ol site.

() In an action to recoverdamages, a personotherwise liable
is relieved from strict liability if the person proves by clear and
convincing evidence

(1) that the release or threatened release of the hazardous
substance to which the damages relate occurred solely as a result of
(» an act of war;
~ (E)™n intentional or negligent act of a third party,
other than a party or its employeesin privity ofcontract with,
or employed by, the person, and that the person
(1) exercised due care with respect to the haz-
ardous substance; and
(i) took reasonable precautions against the act
of the third party and against the consequences of the act;
or
© an act of God; and
(@ in relation to ()(B) or (©) of this subsection, that
the person, within a reasonable oeriod of time after the act occurred,
(») discovered the release orthreatened release of
the hazardous substance; and
(B) began operations to contain andclean up the

hazardous substance.

CSHB 459 (Res) -2- HB04598
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(© For purposes of (b)(1)(B) of this section, a third party or
an employee of a third party is in pr|V|ty of contract with the person
who/|s otherwise liable |f the third party or employee and the person
are parties to a land contract, deed, or other instrument transferring
title or possession, unless the real property on which the facility in
question is located was acquired by the person after the disposal or
placement of the hazardous substance on, in, or at the fhciiity, and
the person by a preponderance of the evidence establishes that the
person has satisfied the requirements of (b)(1)(B) of this section and
establishes one or more of the following c "_umstances:

(1 at the time the person acquired the facility the person
Cdid not know and had no reason to know“jiat a hazardous substance that
is the subject of the release or threatened release was disposed of
on, in, or at the facility;

(@ the person is a government entity that acquired the
facility by eschedt-ir through another involuntarv transfer or acqui-
sition, or through the exercise of eminent domain authority by pur-
chase or condemnation;

(3 the person acquired the Tacility\"by/ inheritance or
bequest. A

(d To establish that a person had no reason to know that the
hazardous substance was disposed of, on, in, or at the facility, as
provided in (c)(1) of this section, the person must have undertaken,
at the time of acquisition, all appropriate inquiries into the previ-
ous ownership and uses of the property consistent with good commercial
or customary practice iIn an effort to minimize liability. For pur-
poses of this subsection the court shall take into account any spe-
cialized knowledge or experience the person has; the relationship of

the purchase price to the value of the property iIf uncontaminated;

HB04598 -3- CSHB 459(Res)
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commonly known or reasonably ascertainable information about the
property; the obviousness of the plaience or Iikely-plrle-sence jf -on—
tamination at the property; and the ability to detect contamination by
appropriate ‘inspection.

® _This;t\ section, dogs not diminish the ligbility of a person who
previously /owned or operated afacility and who would otherwise be
liable; however, if the personobtained actual knowledge of the re-
lease or threatened release ofa hazardous substance at the facility
and subsequently transferred ownership to another without disclosing
that knowledge, the person is liable under (@)(2) of this section, and
a defense under (b)(1)(B) of this section 1is not available to the
person.

() This section does not affect the liability of a person who,
by an act or omission, caused or contributed to the release or threat-
ened release of a hazardous substance that is the subject of the
action relating to the facility.

(@ An indemnification, hold harmless, or similar agreement or
conveyance is not effective to transfer liability under this section
from the owner or operator of a vessel or facility or from a person
who may be liable for a release or substantial threat of a release
under this section. This subsection does not bar an agreement to
insure, hold harmless, or indemnify a party to the agreement for
liability under this section. This subsection does not bar a cause of
action that an owner or operator or other person subject to liability
under this section, or a guarantor, has or would have, by reason of

subrogation or otherwise against a person.

* Sec. 2. AS 46.03.826 is amended by adding a new paragraph to read:

@® "facility" includes a

(A building; structure; installation: equipment; pipe

CSHB 459(Res) -4- HB0459B
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or pipeline, including a pipe intoa sewer or publicl> owned
treatment works; well; pit; pond; lagoon; impoundment; ditch;
landfill; storage container; motorvehicle; rolling stock; or
aircraft; or

(B) site or area at which a hazardous substance has
been deposited, stored, disposed of, placed, or otherwise locat-

ed.

-5- CSHB 459(Res)



“ £ at

"0" STEVE COWPER, GOVERNOR

JoU U mw/ L.Vvr U i REPLY TO:
DEPARTMENT OF LAW o 0L v i AVENLE
OFFICE OF THEATTORNEY GENERAL PHONE J00E oo aosor-1os"

o Ist NATIONAL CENTER
100 CUSHMAN §T.

February 23, 1988 SUITE 400
FAIRBANKS. ALASKA 99701-4679

& P 0. BOX K—STATE CAPITCL

Th™*. Honorable Mike Davis
House of Representatives gﬁﬁ@h%ﬁﬁ%g%#ﬂwo
Alaska State Legislature
P.0. Box V
Juneau, AK 99811
RE: HB 459 - liability for
release of hazardous sub—
stances

Dear Representative Davis:

At your request this office has examined HB 459. The
bill would amend the provisions of AS 46.03.822 regarding liabil—
ity for release of hazardous substances. The bill retains the
present law, that persons owning or controlling a hazardous sub—
stance that 1is released are strictly Liable for the damages that
result. But it amplifies and clarifies who 1is potentially lia—
ble, to include owners and orperators of the facilities from which
a release occurred; persons who originally receive\ the sub—
stances at the facility; persons who owned the substance and con—
tracted with another for 1its disposal; and persons who trans—
ported it to a disposal facility which they themselves chose.
These provisions parallel those in 8107 of the federal Comprehen—
sive Environmental Response, Compensation, and Liability Act
(CERCLA), which was intended to require all persons who handle
hazardous materials to bear appropriate responsibility for its
safe disposition.

HB 459 appears to be an appropriate clarifying and
strengthening amendment to current Alaska law.

Sincerely yours,

GRACE BERG SCHAIBLE
ATTORNEY GENERAL

By
Douglas K. Mer .
Assistant Attorney General

DKM/dIm
cc: Hon. Dennis Kelso
Commissioner, ADEC



Hon. Mike Davis February 23, 1988
Page 2

bcc: Arthur H. Peterson
Assistant Attorney General

Bob Evans
Office of the Governor



POUCHY SAECPLIX

i JNEAU AIASAA 981>
TFIJOII Hi® 01 HOT) 031 «07 465 3800
M EHORANDUM March 21, 1988
SUBJECT: Sectional analysis of CSHB 459( )
(3/11/88 draft)
TO: Representative Mike Davis
FROM: Edwai AH. Hein « A

Legis .ative Counsel

Section 1 rewrites AS 46.03.822, which establishes strict
liability for damages resulting from the release of haz—
ardous substances. Under existing law, only the owner or
person having control over the released substance is
strictly liable. CSHB 459( ) expands this liability to
cover not only the owner or person having control, but also
the owner and the operator of a facility, including the
disposal site, or vessel from which the substance was
released, even if it had been abandoned; a previous owner of
the facility or vessel, if the person owned it at the time
the substance was delivered to the facility or vessel; the
person who owned the hazardous substance, and arranged for
someone else to transport, treat, or dispose of the
substance at a facility or incineration vessel owned by the
other person; and the person who transported or accepted the
substance for transport to the place from which it was
released, if the transporter was the one who selected the
facility, vessel, or site to which it was delivered.
Subsection (a) also makes clear that the strict liability is
joint and several, and specifically includes damage to the
natural resources of the state and costs incurred by the
state or a municipality for responding, containing,

removing, or taking remedial action for a release, and for
responding to a substantial threat of a release of a
hazardous substance.

CSHB 459( ) also makes some changes to the defenses avail —
able to strict liability. Subsection (b) provides (at page
2, lines 9-11) that the standard of proof for proving that
a person should be relieved from strict liability is "clear



Representative Mike Davis
Page 2
March.21, 1988

and convincing evidence."” This is a higher (or more burden—
some) standard of proof than the usual preponderance of the
evidence" standard of civil cases. The bill removes neg—
ligence by the .state or the federal government as a defense
to strict liability. The bill also requires that for the
negligent or intentional act of a third party to relieve a
person of strict liability, the person must prove that he or
she exercised due ca * with respect to the substance and
that he or she tool® easonable precautions against the third
party"s act and Itu consequences. In addition, the third
party and its employees cannot be 1in privity of contract
with or employed by the person who 1is seeking to be relieved
from strict liability.

Subsection (c) at page 3, lines 1-20, spells out the
circumstances under which a third party or its employees
will be considered in privity of contract. Essentially, the
circumstances include being a party to a land contract,

deed, or other transfer of the facility from which the
hazardous substance release occurred after the substance was
placed at the facility. In addition, to establish a lack oi
privity (and thus avoid strict liability) the defendant must
prove by a preponderance of the evidence that (1) the
defendant has satisfied the requirements of (b)(1)(B)(1) and
(ii) (at page 2, lines 18 - 21) and (2) one or more of the
three circumstances listed at page 3, lines 11 - 20, exist.

Subsection (d) provides that in order to establish that the
first of these three circumstances exists, the defendant can
show that he or she had no reason to know that the hazardous
substance was at the facility by proving that at the time
the defendant acquired the facility he or she made the
appropriate inquiries into the previous ownership and use of
the facility. The subsection also specifies particular
factors that the court should consider to determine whether
the defendant in fact had reason to know that the hazardous
substance was at the facility.

Subsection (e) provides that the bill does not diminish the
liability of a previous owner or operator of the facility if
the person would otherwise be liable. In addition, the bill
specifically holds the previous owner strictly liable if he
or she knew about a hazardous substance release at the
facility and transferred ownership without disclosing that
fact. In such a case, the previous owner could not claim

the defense under (b)(1)(B).
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Representative Mike Davis
Page 3
March. 21, 1988

Subsection (f) states that the bill does not affect the lia-—
bility of the person who caused or contributed to the
release or threatened release of the hazardous substance.

Subsection (g) provides that a person may no- avoid strict
liability through an agreement with another person to
indemnify or hold harmless. It makes clear, however, that
such agreements, as well as insurance and subrogation
agreements, are not prohibited.

Section 2 adds a definition of "facilityl', which includes
not only the building or structure where a hazardous sub-—
stance was contained, but also any disposal site.

EHH:bb
wkb4/031



A laska State Legislature

Representative Mike Davis

PO. Box V Interim Office:
Juneau. Alaska o811 PO. Box 81435
|907) M5-2930/4941 Fairbanks, Alaska 99708

TO: All members of the press
From: Rep. Mike Davis
Date: February 11, 1988

PRESS RELEASE
FOR IMMEDIATE RELEASE

Today, Rep. Mike Davis (Fairbanks) will introduce HB 459,
legislation to strengthen the Alaska statutes and more clearly
define the responsibility for hazardous substance releases.

"1*m introducing this bill to assure that producers of
hazardous substances handle and dispose of substances
properly. If producers are strictly liable it will encourage
proper disposal of waste,” said Mike Davis the bill"s sponsor.

"Last spring the Department ofEnvironmental Conservation
discovered solid and hazardouswaste on property leased from
the state on the North Slope. The contractor had declared
bankruptcy and the state had essentially no recourse for
recovering the clean up costs of almost a half million
dollars. HB 459 would tie theclean up responsibility to the
producers of the waste."

In many instances the state and local communities end up
paying the cost of clean up because the state statutes in
effect do not clearly attach liability to anyone except the
person who owns or operates the facility at the time of
release.

Under existing law, if the release occurs after the site is
abandoned or a contractor improperly handles or disposes the
waste, the original owner or producer may escape liability.

HB 459 mirrors the federal Comprehensive Environmental
Response Compensation and Liability Act (CERCLA) which 1is the
law that created the federal superfund in 1980. The bill will
allow the same laws to be used in state court as are used 1in
federal court.

HHHH



A laska State Legislature

Representative Mike Davis District 19
P.O. Box V Interim Office:
Juneau, Alaska 99811 P.0 Box 81435
(907) 456-4930/4941 Fairbanks, Alaska 99708
(907) 456-8161
MEMORANDUM
TO: All House

FROMRep. Mike

RE: HB 459 Liability for hazardous substance releases

DATE: Apri .1, 1988

Attached is a packet describing HD 459 which will be up on the
House Floor this week. The bill is fairly complicated and I
wanted to give you an opportunity to review the bill before it
comes up on the floor.

HB 459 strengthens the Alaska statutes in regard to liability
and more clearly defines the responsibility for hazardous
substance releases.

Many times the state and local communities are paying the cost
of clean-up of hazardous substance releases. This is because
the state statutes presently in effect do not clearly attach
liability to anyone except the person who owns or operates the
facility at the time of the release. If the release occurs
after the site is abandoned or a contractor improperly handles
or disposes the waste, the original owner or producer may
escape responsibility.

The intent of this bill is to more directly tie the
responsible parties 1e: the owner, operator, transporter, or
disposer of waste to the release and encourage proper disposal
of waste.

The bill 1s modeled, after the Federal Comprehensive
Environmental Response Compensation and Liability Act
(CERCLA) which is the law that created the federal Superfund
in 1980. This will provide the same laws used in Federal
Court to be used in State courtsT



CS HB 459 (Res) Strict Liability for Hazardous Substance Release

This billwould strengthen Alaska statutes in regard to liability, and
more clearly define the responsibility for hazardous substance release.
Current statutes do not clearly attach liability to anyone except the person
who owns or operates the facility at the time of release. This allows past
operators, generators, and transporters of the waste to escape responsibility.
In these cases, and in the case of abandoned sites, the state or local
community would then bear the cost of cleanup. The intent of this bill is to
more directly connect the responsible parties to the cost of cleanup of a
release. In doing so, the bill § greatest benefit is to act as an incentive to
properly handle or dispose of hazardous substances.

The bill is modeled after the federal Comprehensive Environmental
Response Compensation and Liability Act (CERCLA), which is the law that
created the federal Superfund in 1980. This legislationwill allow the same
laws used in federal court to be applied to state courts.

The Resources Committee substitute added language that clarified that
the bill relates to hazardous wastes, not products. Itwas strengthened by
adding joint and several liability, as does federal law. Italso added
defenses for previous property owners.

The Alaska Environmental Lobby supports the proposed legislation
and believes this is an important step toward developing safeguards and
laws necessary for preventative solutions.

Issue paper prepared by Kristine Benson 4/11/88
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KENAI PENINSULA BOROUGH

144 N. BINKLEY «SOLDOTNA. ALASKA 99669
PHONE (907) 262-4441

DON GILMAN
MAYOR

POSITION PAPER
HB 459 - Hazardous Substance Clean-up Liability

The administration of the Kenai Peninsula Borough supports HB 459. We
believe this bill will provide the necessary incentive for proper disposal of
hazardous wastes, by attaching clear responsibility to generators and
transporters of wastes as well as owners and operators of disposal sites.

As you are aware, the occurrence of hazardous waste problems on the Kenai
Peninsula is rapidly increasing, as evidenced by the Governor Srecent
request for $955,000 in his supplemental appropriation hill.

In many of those cases the parties responsible for the release of hazardous
substances are either bankrupt or no longer in business. Because current
lav; does not allow for the attachment of liability to generators, other than
those who own or operate the facility at the time of release, the original
owner or producer may escape responsibility for clean-up. In these
instances, the state or local governments many times have to bear that cost
and responsibility.

A specific example is the Sterling special waste site on the Kenai Peninsula.
The sitewas originally permitted by DEC as a special waste site for the
disposal of drilling muds and other special wastes. The land isowned the
the Kenai Peninsula Borough and was leased by a private company who
contracted with producers of special wastes for disposal. After a number of
years of operation, the contractor filed bankruptcy and abandoned the pit.
The Kenai Peninsula Borough now bears total cost and responsibility for
closure and clean-up of the site. Itisuncertain exactly what has been
disposed of in the pits, and now must be treated and closed as a hazardous
waste site.
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March 9V 1988
MEMCRANDUM
TO: Representative Mike Davis
ATTN:  Marilyn Heiman

FROM Heidi Borson-Paine
Legislative Analyst

RE: Other States' Liability Statutes for Hazardous Substance Releases
Research Request 88.191

You requested this agency to determine how many states have strict
liability or joint and several liability statutes for hazardous substance
releases. As we agreed in a recent conversation, this memorandum provides
the information we have collected to date concerning strict liability
statutes for hazardous substance releases. A follow-up memorandum wiill
provide copies of other states' strict liability and joint and several
liability statutes for hazardous substance releases.

Strict liability in tort and criminal law can be defined as "liability
without regard to fault.” Under a strict liability standard, the plaintiff
is not required to prove negligence on the part of the defendant but must
prove that the injury was proximately caused by the defendant. According
to Black's Law Dictionary, proximate cause is defined as the "primary or
moving cause, or that which, in a natural and continuous sequence, urbroken
by any efficient intervening cause, produces the injury and without which
the accident could not have happened."” Defenses against strict liability
are usually limited to: 1' foreseeability, 2) acts of God, 3) governmental
immunity, 4) governmental privilege, and 5) the assumption of risks.

Strict liability principles have been developed in response M situations
in tort law where persons or legal entities engage in activities that have
inherent risks of injury to the public. The rationale behind the
development of the tort law of strict liability is that it discourages
dangerous activities while not completely prohibiting any social benefit
they mg* produce.

NOffice of Waste Programs Enforcement, "Current Status of State
Liability Standc'ds for Superfund Response Action Contractors,” December
1987, United States Environmental Protection Agency, Washington, D.C., p.
2 .



Representative Davis
March 9, 1988
Page 2

According to a July 1987 survey conducted by the Office of Waste Programs
Enforcement of the Environmental Protection Agency (EPA), 24 states have
hazardous waste management statutes that may hold generators, transporters,
and disposers of hazardous waste strictly liable. The 24 states are:
Alaska, California, Connecticut, Florida, Illinois, lowa, Louisiana, Maine,
Massachusetts, Minnesota, Missouri, Nevada, New Hampshire, New Jersey,
North Carolina, Ohio, Oregon, Pennsylvania, Rhode Island, South Carolina,
Texas, Utah, Vermont, and Wisconsin.

In addition, states without strict liability statutes for hazardous waste
releases may apply the strict liability standard through connon law. Under
coomon law, strict liability may be imposed for injury resulting from
activities that fall under the following three categories: 1) dangerous
instrumentality principle; 2)inherently dangerous operations or ultra-
hazardous operations principle; or 3) strict product liability principle.

Under the dangerous instrumentality principle, an owner or occupier of land
who possesses, maintains, or stores a dangerous instrumentality, such as
gasoline, toxic chemicals, and explosives, on their premises is strictly
liable for injuries caused by its presence. The ultra-hazardous operations
principle imposes strict liability for any injury or property damage that
results from operations conducted by the owner or occupier which are
unreasonably dangerous to others in the proximity of their property. These
operations could include oil well drilling, mining, blasting, or the
production of dangerous chemicals.

Under the strict product liability principle, strict liability is imposed
on a vendor who sells any defective product that is unreasonably dangerous
to users or consumers, or their property. Ir: product liability cases, the
strict liability standard applies even if the vendor has exercised all
possible care in the preparation and sale of the product. The plaintiff
must simply prove the product was in fact defective and that damages
resulted.

* * *
I hope th 3 memorandum meets your immediate needs. You will receive a
follow-up memorandum containing copies of state strict liability statutes
and joint and several liability statutes within two weeks.

21bid., p. 3.
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DEADHORSE: Prudhoe Bay Staging area gives the pinindustry black eye;

Continued from Page A-1

scrap metal, old wood, tires and other junk,
came froma variety of sources. DEC talked
toanumber of companies that had once used
the pad, but no one would accept responsibil—
ity, said Rich Cormack, a DEC field officer
on the North Slope.

When officials contacted Child"s, which
had leased the gravel pad from the state,
they JE?und the company..in.. Banl

Hie state®” has a”25,0b0 certificate "of
deposit posted by Child3 when the company
leased the tract, but Jerry Brossia of the
state Department of Natural Resources said
it is rare for the state to actually draw
against such bonds. In fact, he said, in the
five years he has been with DNR, the state
has not cashed a single leaseholder®s bond to
pay for a problem. :e*V - 1

Even if the money were claimed, Brossia
said, it would go to ,the state 3 general fund
and would need legislative approval before
it could be earmarked for cleanup of the
Child 3 pad.

So, it looks like the state of Alaska will
foot the bill. Cormack estimated it will cost
$20,000 initially, jiTf to stop the leaking and
do the first phase of cleanup. DEC already
has put containment booms around the site
and shoveled out an area of the pad to slow
runoff onto the tundra. .-

Deadhorse is a mp-re dlfflcultenwronmen-
tal problem than the oil fields themselves.

The major oil companies, which operate the m

fields, keep a tight rein on contractors

working in them, but Deadhorse is a patch—
work of gravel pads leased in ih®mid-1970s

by the state.

" Individual leaseholders hauled in gravel -

much of it purchased from the state — mand

built their own pads along a road that runs

from the airport to the oil fields. The pads

3 re three to 60 acres, with toughs between

mindful

ing for one reason or another,” Cormack
said.
On a day in early June, just around the

comer from_the Child"s pad, water drained

N NFN
CcMlle R from.laj?oim~f~rU B
-rtr A aUid
gl u He -, i
7
the™"i Various lease stipulations and restric- * . It happens year after year, said Brad

Fristoe, who heads DEC 3 North Slope office,
because the company cleans its oily trucks
outside and just pushes the contaminated
snow to one side. The company should have
an indoor shop so the 0|Iy waste could be
SCSA 7M.

tions are aimed at keeping the pads clean
and orderly, Brossia said.

DNR and other regulatory agencies con—
duct annual Inspections to make sure com—
panies comply with the rules. This year,

At ARCO drilling site 06, a large vessel Issteam cleaned while waste WAter runs off the pad.

i-uung easier, cuttings are chips of rock

-ff.Wyvc?

> I contained, drummed up and sent to a“waste

Involves considerable ex-
thi oil flows, to the

Jim Taylor, president of Kodiak Oil Field
Haulers, declined to discuss the waste prob—
lem, except to say ithas been resolved.

DEC hasn T taken legal action against the

j?ticoej«aley*l_ecause-"Jt"costs too
mi and -'-manpower'lto prosecute
cases:"*- > "V
*"The departments phllosophy is to work
W|th the companies rather than take them to
N court," Fristoe said.
. For example, he said, several years ago
" DEC spent 300 ijan-hours putting together a
case against a North Slope salvage company
,, that had dumped 15,000 drums on the tundra
"«Just off one of the pads. The case took years
to move through the courts. The defendants
; were convicted on criminal charges and
V' ordered to perform community service, rath-
~-Br than to pay fineso: go to jail. -  *

In the end, the major oil companies that
originally owned the barrels of waste spent

. more than $1 million to complete the cleanup
vthe salvage company had been paid to
."perform.

DEC and oil industry officials agree that a
Deadhorse-type staging center must not be
"."alloned to happen again, especially in an
area like ANWR .

." About six years ago, when ARCO Alaska

Inc. developed its Kuparuk River field to the

. west of Prudhoe Bay, the service area was

designed much differently. Called the Kupa-

ruk Industrial Center, it has a single large

gravel pad, with a central housing facility

. shared by all companies. Service companies
. -lease shop space from the borough.

"Everybody js evolving and learning as

? we go along,” said Ben Odom, senior vice

. president of operations for ARCO. ™"Each

time wg-(do it better. You won T see another
Deadhcrrse the next place we go. 1C
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PRUDHOE : tAfte"20:y"ars of dlilji*v area remainsenvironmental puzzl
Continued from Page A-1 & mmm % ij\@eesSJn Mﬁw&?@ ,E%'WB%I“& ahd ijjlg B IILV W ASWES -v.-m, &'Ilests ‘of lthe pits show a wide range
- “T1a be. AUSTTARE co Ay B0 MO OEIRTRE T ¢ GVl i wielgge UL e R e e benzene. tolusre. naptr

? ®
other,””said Brad Fristoe, an environmental Adi.. proved wuth new technolp;gjw andugreater( problem |dent’ﬁpc?f bSléStfchdogJ agenciesrr-.gpa gpi. paraformaldehyde Wikile these c

..engineer who heads the Alaska Departmentex h’[\lt_z7 (gt nyironmental- %J&inv?}ve hundre ofvhuge./ old 2 be highly toxic in large concentrations, en
of <Environmental "Conservation®s -;North %ﬁl@&@ g,,é '}ﬁ] JHthéfg increasingj~"£hun }-of 'ons "of Pa § %,f Xié ronmegntz)ill officials sgy the biggest pr,obh
Slope office. "There are things up there that < oversight: by, :Stat$fiurfederal agenciesshfts-~g~aste produced during the drilling of oil is salt, which is present in,high levels a
have been impacted that are going to take a Jrbrought _about™ giore"" sound® environmental iEVwells. Some of the pits, especially those built killspiants. ’

long time to recover. But (the area) stiU- /"practices/j“[iiMU'its— 1y~ eonservation Yrewps * in the early years of Prudhoe Bay, are The contents of many pits have accident

produces a lot of the things that sed ernmen, les to , thousands of feet long. Iv leaked throuah the gravel walls or spill
and still supports carlbou opul ﬁ(f Fﬁ LI:vé'?VlTiJ(?J‘lJ'é""|Jrevl’éu@ily @Hérérﬁ ‘%%W%Emental The pits sometimes leak, allowing poison-, o)\//er the top in sgummergas accumulatedspsm

waterfow populé,t'iions 0Nng- t'e'rm'e Ar t ous heavy metals and hydrocarbons to seep  aolts. In 1985. the contents of one pit pour

haven Treally been determined.”” \ Regulatory officials say they no’v. Jiave a onto the tundra. In addition, oil companies- throu-gh a breach ina dike into a nearby la
Upcoming congressional hearings WI|| fo- // good understanding of problems.;...it]jbrorth can legally discharge, millions of gallons of  cqq for drinking water-. -

cus on the environmental consequences of Slope fields.; They say they hav<é&learned water from the pits onto roads or the tundra 5  gteve Taylor, head of the environmen-

developing ANWR " s coastal plain, about 100 neonvfithinvs that _will help;guid®eqyiron- d|rectly - 1if;the water meets standards setv .gjvision of Standard Alaska Production C

miles east of Prudhoe Bay, The oil industry 3 meuWlly sound development a P M % = out in state pemits.;"/,t.. acknowledges that'reserve pit constructi

record in the Arctic promises to be central to;;* “Fpr~the most part./i/statq) dera »IState federal“vofficials Worry that ,qnotpeen adequate to prevent leaking. 1

the debate. Pro-development interests wav#

pictures of caribou frolicking

rigs, while conservationists,

huge pits ofoily/blackwaste

JjV No one knows yet wfaatfel

opment of Prudhoe.Ba~yiilit® I

years from”ow/ jPrudho”/BaSy/beg

late -1960s,y with6uf\thej:benefit iofvtoday 3

knowledge of the:AicticVand before™most,>6f"|igallonB;

the country 3 environmental laws wertf?Im$£?,whether *r - by which muds are pumped into the part

mforce: Government watchdog agencies began "" massive turbines that run production facili But sometimes the pits also contain crude  {ne well that doesn Tcarry oil. In 1986, mo

regular field inspections only four years ago; ties, and what effect expanding® oil f|eld oil, water produced along with the crude, rig

jefore that,, they. aifywviMi, "-yM. tftflplmUontamlnMd SNOW——————— Seepage A-9, PRUDHt
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DEAR:

NAME :
TITLE:
ADDRESS:
CITY:
PHONE:
BILL NO:
SUBJECT:
MESSAGE :

POMID:
DATE:
TIME:

LIONAME:

COPIES:

PUBLIC OPINION MESSAGE

REPRESENTATIVE SUNO

JOHN JACOBSON

BOX 3356
HOMER
235-6783
SB 32

ZIP:

PENALTY FOR POSSESSION OF MARIJUANA
VOTE YES ON SB-32.

18105234
02/24/88
10:52:34

HOMEn INFORMATION OFFICE

REPRESENTATIVES "REPRESENTATIVES

ADAMS
BOUCHER
BROUN
COLLINS
DAVIDSON
DONLEY
FRANK

GOLL
GRUSSENDORF
HERRMANN
HUDSON
LARSON
MENARD
NAVARRE
PETTYJOHN
POURCHOT
SHULTZ
SUACKHAMMER
ULMER
ZAWACK1

BARNES
BOYER
CATO
COTTEN
DAVIS
ELLIS
FURNACE
GRUENBERG
HANLEY
HOFFMAN
KOPONEN
MARTIN
MILLER
PEARCE
PHILLIPS
RIEGER
SPRINGER
TAYLOR
WALLIS

99603

NAME: PATTI SAUNDERS

TITLE:
ADDRESS: 505 W. 2ND

CITY: ANCHORAGE ZIP: 99501

PHONE: 276-4244
BILL NO: HB 459
SUBJECT: HAZARDOUS SUBSTANCE CLEANUP LIABILITY
MESSAGE: PLEASE NOTIFY ME Oc THE NEXT HEARING ON THIS BILL. ALSO, 1 REQUEST
THAT THE HEARING BE TELECONFERENCEO WITH THE OPPORTUNITY FOR PUBLIC TESTIMONY.
I SAT THROUGH THE FIRST HEARING, BUT NO TIME WAS AVAILABLE FOR PUBLIC COMMENTS.

POMID: 03105232
DATE: 02/24/88
TIME: 10:52:32

LIONAME: ANCHORAGE LIO

COPIES: REPRESENTATIVES

COTTEN
DAVIDSON
HERRMANN
HOFFMAN
NAVARRE
PEARCE
SHULTZ
SPRINGER



PUBLIC ORINION MESSAGE

dear - REPRESENTATIVE SUND

NAME :
TITLE:
ADDRESS:
CITY:
PHONE:
BILL NO:
SUBJECT :
MESSAGE:
RIJUANA.

POMID:
DATE:
TIME:

LI1ONAME:

COPIES:

EILEEN BECKER

BOX 103
HOMER
235-7526
SB 32

PENALTY FOR POSSESSION OF MARIJUANA
PLEASE CAREFULLY CONSIDER PASSING SB-32 TO RECRIHINALIZE THE USE OF MA

IT"S A STEP IN THE RIGHT DIRECTION FOR OUR STATE.

18105501
02/24/88
10:55:01

HOMER INFORMATION OFFICE

REPRESENTATIVES REPRESENTATIVES

ADAMS
BOUCHER
BROWN
COLLINS
DAVIDSON
DONLEY
FRANK

GOLL
GRUSSENDORF
HERRMANN
HUDSON
LARSON
MENARD
NAVARRE
PETTYJOHN
POURCHOT
SHULTZ
SWACKHAMMER
ULMER
ZAWACKI

BARNES
BOYER
CATO
COTTEN
DAVIS
ELLIS
FURNACE
GRUENBERG
HANLEY
HOFFMAN
KOPONEN
MARTIN
MILLER
PEARCE
PHILLIPS
RIEGER
SPRINGER
TAYLOR
WALLIS

PUBLIC OPINION MESSAGE

dear - REPRESENTATIVE SUND

NAME: KRISTINE BENSON
TITLE: AK CENTER FOR THE ENVIRONMENT
ADDRESS: 4340 RASPBERRY
CITY: ANCHORAGE ZIP: 99501
PHONE: 274-3621
BILL NO: HB 459
SUBJECT: HAZARDOUS SUBSTANCE CLEANUP LIABILITY
MESSAGE: 1 LISTENED TO THE DISCUSSION ON 2/24 ON THIS BILL. 1 WOULD STILL
LIKE THE OPPORTUNITY TO TESTIFY. PLEASE NOTIFY ME OF THE NEXT TELECONFERENCE

ON HB 459. THANK YOU.

POMID: 03105621
DATE: 02/24/88
TIME: 10:56:21

LIONAME: ANCHORAGE LIO

COPIES: REPRESENTATIVES

COTTEN
UAVIO50N
HERRMANN
HOFFMAN
NAVARRE
PEARCE
SHULTZ
SPRINGER



DEAR:

NAME: PHIL STRICKLAND NAME: ANN ROSER
TITLE: TITLE:
ADDRESS: BOX 1802 ADDRESS: BOX 172
"_TTY: SITKA, AK ZIP: 99835 CITY: SOLDOTNA ZIP: 99669
PHONE: 747-8372 PHONE: 262-4232
BILL NO: SB 322 BILL NO*. HB 459
SUBJECT: REVISION OF WORKER’S COMP LAWS SUBJECT: HAZARDOUS SUBSTANCE CLEANUP LIABILITY
MESSAGE: 1T IS MY FEELING THAT THIS LEGISLATION REDUCES ALL THE WRONG THINGS IT MESSAGE: 1 SUPPORT HB459. THIS HOUSE BILL IS HEEDED TO PROTECT THE PEOPLE OF
REDUCES MEDICAL BENEFITS, TIME LOSS BENEFITS £ VOCATIONAL REHABILITATION ALASKA. IT IS ABOUT TIME THE PEOPLE WHO HANDLE HAZARDOUS SUBSTANCES SHOULD BE
BENEFITS. TH7S LEGISLATION DAMAGES THE ALREADY INJURED ALASKAN WORKER. 1 MADE ACCOUNTABLE FOR THEIR ACTIONS.

URGE YOU TO PLEASE WITHDRAW ANY £ ALL SUPPORT FROM THIS LEGISLATION.

PwillO: 12093722 POMID: 13095055
DATE: 02/24/88 DATE: 02/24/88
TIME: 09:37:22 TIME: 09:50:55

LIONAME: SITKA LIO LIONAME: SOLDOTNA LIO
COPIES: REPRESENTATIVES SENATORS copies: REPRESENTATIVES
BOUCHER BINKLEY COTTEN
DAV IDSON EL1ASON DAVIDSON
DONLEY FAIKS HERRMANN
ELLIS HENSLEY HOFFMAN
FURNACE JONES NAVARRE
KOPONEN PEARCE
MENARD SHULTZ
BARNES SPRINGER
COTTEN BARNES
GRUENBERG GRUENBERG
NAVARRE TAYLOR
TAYLOR ULMER
ULMER
GRUSSENDORF
HOFFMAN
MARTIN

PETTYJOHN



dear - REPRESENTATIVE SUND

SS
NAME: VICKY ENGLEMAN
TITLE:
ADDRESS: P.0O. BOX 576
CITT: SOLDOTNA ZIP: 99669

PHONE: 262-4330
BILL NO: HB 459
subject: HAZARDOUS SUBSTANCE CLEANUP LIABILITY
MESSAGE: 1 AM GREATLY IN FAVOR OF HB459. I LIVE ON WEST POPPY LANE AND NOTHING
IS BEING CLEANED UP IN THE GRAVEL PIT. ALL THE PEOPLE CONCERNED ARE TRYING TO
SHIFT THE RESPONSIBILITY OF CLEAN UP AND 1 THINK IF ONE GROUP WAS HELD LIABLE
THE PIT WOULD HAVE BEEN CLEANED UP BY NOW.

POMID: 13081311

DATE: 02/24/88

TIME: 08:13:11
LIONAME: SOLDOTNA LIO

COPIES: REPRESENTATIVES SENATOR

NAVARRE FISCHER
SWACKHAMMER

COTTEN

DAVIDSON

HERRMANN

HOFFMAN

PEARCE

SHULTZ

SPRINGER

DEAR:

NAME :
TITLE:
ADDRESS:
CITY:
PHONE:
BILL NO:
SUBJECT:
MESSAGE:

POMID:
DATE:
TIME:

LIONAME:

COPIES:

PUBLIC OPINION MESSAGE

REPRESENTATIVE SUND

JIM COBIS

SR 9320

KODIAK ZIP: 99615

487-2672

HB 55

PENALTY FOR POSSESSION OF MARIJUANA

ABSOLUTELY "NO™ ON HB 55. DO NOT PLAY POLITICS WITH THE PERSONAL
LIBRARY OF ALASKANS. DO NOT BE FOOLED BY TRUMPED UP REPORTS.
MARITJUANA 1S HARMLESS WHEN COMPARED TO ALCOHOL, WHICH IS LEGAL.
THANK YOU.

09081911
02/24/88
08:19:11
KODIAK LIO

REPRESENTATIVES SENATOR

DAVIS ZHAROFF
DONLEY
ELLIS
GRUENBERG
HANLEY
HUDSON
KOPONEN
PHILLIPS
BARNES
COTTEN
NAVARRE
TAYLOR
ULMER



PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE SUND

NAME: BECKY WILBANKS

TITLE:
address: 1199 HOLMES RD.
CITY: NORTH POLE ZIP: 99705

PHONE: 979-9221
BILL NO: HB 170
subject: COLL. BARGAINING; MUNICIPALITIES/SCHOOLS
MESSAGE: PLEASE GET HB 170 TO THE FLOOR QUICKLY AND VOTE IN FAVOR OF IT.
FOR TOO LONG NON-CERTIFIED EMPLOYEES OF THE SCHOOL DISTRICT HAVE BEEN
WITHOUT RIGHTS. PLEASE PASS THIS BILL. THANK YOU FOR YOUR SUPPORT.
EOM/MJO

POMID: 07129593
DATE: 02/25/88
TIME: 12:95:93

LIONAME: FAIRBANKS LIO

COPIES: REPRESENTATIVES REPRESENTATIVES

CAiO COLLINS
HERRMANN SPRINGER
ZAWACKI ADAMS
BOYER BROWN
DAVIS FRANK
GOLL LARSON
POURCHOT RIEGER
SWACKHAMMER WALLIS
DONLEY ELLIS
GRUENBERG HANLEY
HUDSON KOPONEN
PHILLIPS BARNES
COTTEN NAVARRE
TAYLOR ULMER
BOUCHER DAVIDSON
FURNACE MENARD
HOFFMAN PEARCE
SHULTZ GRUSSENDORF
MARTIN PETTYJOHN

MILLER

DEAR: REPRESENTATIVE SUND

NAMF: CHARLES DICKSON
TITLE:
ADDRESS: BOX 2018
CITY: SOLDOTNA ZIP: 99669
PHONE: 262-6020
BILL NO: HB 959
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STEVE COMPER, GOVERNOR

DEPT,OF ENVIRONMENTAL CONSERVATION

POSITION PAPER
HB 459 HAZARDOUS SUBSTANCE CLEANUP LIABILITY

FEBRUARY 24, 1988

Effect of the bill

The bill would make the state's requirements for liability for

hazardous substance spills explicit. The current statute refers
to a "person owning or having control over a hazardous substance
which enters in or upon the waters, surface or subsurface lands

of the state . .. " The bill would explicitly expand the
coverage of this liability provision to include other parties
that have responsibility for hazardous substances, including

those who generate them, those who have control over the site
where they are spilled or disposed of, and those who transport
them in cases where the transporters select the destination.

These parties are currently liable under the common law, but the
proposed statute would clarify this liability and reduce the need
for litigation.

Department position

The Department supports the bill. We believe that this
clarification is appropriate and would be helpful. This will
would assist us in carrying out the mandates of HB 470, passed
two years ago to establish the Oil and Hazardous Substance
Release Response Fund. The bill provides a proper scope of
liability. The bill would affect generators and transporters who

allow their wastes to be taken to improper or marginal operators
who do not provide for proper disposal.

Flssai effect
The Department has provided a zero fiscal note on this bill.

Over time, this bill could reduce litigation costs and
probability of recovery of cleanup and related costs.

Dennis D. Kelso, Commissioner



POSITION PAPE -
HB +ss -Hazardous Substance Bean—up Liability

The administration of the Kenai Peninsula Borougz_h supports HB 459. We
believe this bill will provide the necessary incentive for proper disposal of
hazardous wastes, by attaching clear responsibility to generators and
transporters of wastes as well as owners and operators of disposal sites.

As you are aware, the occurrence of hazardous waste problems on the Kenai
Periinsula is ra |d|}§ Increasing, as evidenced by the Governor's recent
request for $955,000 in his supplemental appropriation bill.

In many of those cases the parties responsible for the release of hazardous
substances are either bankrupt or no Ion?.er In business. Because current
lav; does not allow for the attachment of liability to generators, other than
those who own or operate the facility at the time of release, the original
owner or producer may escape responsibility for clean-up. In these
instances, the state or local governments many times have to bear that cost
and responsibility.

A specific example is the Ste_rlmg special waste site on the Kenai Peninsula.
The site was originally CPermltte by DECas a sPemaI Wwaste site for the
disposal of dr|_|||ng1 muds and other special wastes. The land is owned the
the Kenai Peninsula Borough and was leased by a private company who
contracted with producers of sPeual wastes for disposal. After a number of

ears of operation, the contractor filed bankruptcy and abandoned the pit.

he Kenai Peninsula Borough now bears total costand resRonsmlhty for
closure and clean-up of the site. It is uncertain exactly what has béen
dlsptose,dt of in the pits, and now must be treated and closed as a hazardous
waste site.

MAYOR



JOINT AND SEVERAL LIABILITY
ABOLITION OR MODIFICATION
OLITIO 2& 8E) CATIO

JULY 1987

ALABAMA
Contributory no changes
ALASKA

986 - any defendant less than BO % at fault cannot be held jointl
lable ﬁ)y more than uﬁo times the ﬁ%rcentage of Qault. | d

ARIZONA
1987 - Abolished except for:

1. Lnten lonal torts
. hazardous waste

ARKANSAS

No changes

CALIFORNIA

1986 - Abolished for non-economic damages (Prop. 51).
COLORADO

1986 - Total apolition | _
1987 - Except in cases in which the defendants:

1. acted .in concert .
2. conspired to commit a wrongful act.

CONNECTICUT

1986 - Total aPoIHi P except where the defendants share of
judgment is upcollectable.
1987 - Except for economic damages.

DELAWARE



ished except for:

1. £ases Iess than $25,000 worth of total damages

2. |nte |ona torts

3, [auJ ree plaintiffs

4. land sa racuces

. go llut |o control cases

6. ECUIIH transactions

[. anti-trast

8. RICO Act cases
GEORGIA
1987 - Abolished, . howeuer, jury may specif articular damages and
award a jury uerdict severa f. y may Spetily P !

/JHAWATLI

1986 - Abolished in non-economic damages cases except for

1. a defendanfis more than 25 % at fault
. Intentional torts

)

3. environmental pollution
4. toxic ?ases

h. alrcra } accidents

0. strict liabl I|t¥ cases
[. product I y . cases
8. motor veh|cIe accidents

/IDAHO

1987 - Abolished except for

1. Wtenionm torts
azardous wastes

«/1LLINOIS

1986 - Abolished except for

1. def ndants more than 25 % at fault
. lcal expenses
3. me Ical malpractice cases

4. environmental cases

INDIANA

1984 - Total abolition

I0WA

984 L|m|ted the doctrine so it would not ly t de endan

Peund to bear less than. 50 erce t total fF RP)ass? ned aﬁ
l]a I th several amount. Iowa 1984

é I fo

el Sies. 0h oo by ,



KANSAS

1978 - Abolished case law. Brown u. Kelli. 580 P.2d 867 (Kan. 1978
KENTUCKY

No changes

LOUISTANA

1987 - Abowfhed to the extunt that a less_than 20 Percent defendant
would not be responsible For more than 50 percent of the damages
awarded.
MAINE

No changes
MARYLAND

Contributory - No changes

MASSACHUSETTS

No changes
MICHIGAN

986 - T e doctnne full licabl the plaintiff fault
ETee g|a|nt|ff IS ¥tn%ﬂﬂe8 mﬁth any débree 0f ault the
doctrlne appI| s as follows:

a .defendant is severaHy liable for the degree of fault

the court or jury assessed:
. .there is joint |a Hltg tpe digree of fault the
unpaid portion at the same percentag au t asséssed.

MINNESOTA

No changes

MISSISSIPPI

No changes

MISSOURI

ag?gndant B Funq %n%%n%WBStJﬁgg t g |§¢Qf oqu}auft a sg%g%é If,  the
MONTANA

1987 - Abolished except for:
1. defendants more than 50 % at fault



NEBRASKA
No changes
\ I NEVADA
1987 - Abolished except for:
21 Product ||ab|I|ty cases
oXIc wastes
. Intentional torts
zL cases In which defendants acted in concert

NEW HAMPSHIRE

E&g\E;IStatAbX“Sheec.th%og%c-tar.lne in favor of several liability. N.H.

NEW JERSEY
No changes
NEW MEXICO
1981 - Abolished by case law. Abolition with exceptions.
1987 - Abolished except forr
1. intentjonal torts _ _ _ _
. S|tuaé|ons nat foumi in fh main text of che legislation
and havmg sound hasis In public poli _ _ _ _
%m defendants who haue a relationship imposing
V|car|0us ||a ity I

u
teendants Held strictly liable for the manufacture and
sale of a ‘defective product

/ NEW YORK
1986 - Abolished in non-economic damages cases except for
1 a defepdant. who_is more than 50 % at fault

adm |n|stralt|ve hearings

i. |Irr1] r$|koer§ compensatmn cases which implead third parties
1 C ttor}s bilit h th bilit t
r duct liabili cases where the responsibility canno

be Jomeé3 top a actjon y d y

[, nst uction cases

§. contract ca]ses

9. motor vehicle cases



Contributory no changes
NORTH DAKOTA
1987 - Abolished except for

1. intentjonal torts
2. cases In which defendants acted in concert

OHIO
1980 - Total abolition (Ohio Reu Code)
OKLAHOMA

3978 and 1981 Case .law which limits th? rule to cse? where
amages cannot he apportioned or when plaintitf I1s not at fault.

VI' OREGON

1987 - {mts the
\Fveass eonasn ?admacen
PENNSYLVANIA

No changes

RHODE ISLAND

No changes

SOUTH CAROLINA
Contributory no changes

SOUTH DAKQTA

doctrine to def ndants ho . are ercen or more
do rine aGPpI uYVI in poﬁ thazardous
ue waste cases.

1987 - L|m|ted {olnt for {ho e who are 50 % or les respon5|b|e for
a__Wron aful)n ndants pay no more than ‘twice their
percenta%e of fault

TENNESSEE

Contributory - No changes



der to be held H}iﬂtl){ lia bleS'a defendant's percentage

- [
?responm%ly must reach certain thre
1. In negligence and malpractice cases:
a. Te%ag ufe defghgan t's percentage of responsibility
must begreater than t e p|a|nt| s, and
threshold defendant's percentage  of
respon3|b|th must be greate{ than 20 %

products “liability cases a defendants must reach the

71 % thrésholg. |
Where thﬁj plaintiff is fault free the defendant must

reach a il % thresho _ R
is. no threshold for defendants in pollution injury

There
cases ané toxic torts.

UTAH
1986 - Total abolition.

VERMONT

%g% AnnboJrlshed th doct%ge in fauor of seueral liability. Vi,

VIRGINIA

Contributory no changes

WASHINGTON

1986 - Abolished except for
1. fa ylt ree plaiptiff
. (lefendants acted in concert
3. Nhazardous waste

4, business torts _
5. manufacturing of generic products

WEST VIRGINIA

198?au|/\bolnlon except in cases were defendants are more than 25 X

WISCONSIN
No changes

WYOMING

1986 - Total abolition



- Kggatfsttlru,

4 March 1988

TO: Members of the House Resources Committee
RE: HB 459

Since your subcommittee hearing tomorrow will not be teleconfer-
enced, | have welected this format to comment on this crucial
piece of legislation.

The importance of strict liability for toxic substances as an
incentive for safety cannot be overemphasized. Too often, in the
area of toxics, we find owurselves in the position of "playing
catch-upll, having to spend literally millions of dollars on
clean-up, which, in the end, may be only partially effective at
reversing the devasting results of toxic disasters. With this

legislation, you, as legislators, have the wunique opportunity to
make giant strides in the area of PREVENTION. Not only is this a
more cost-effective approach to the management of hazardous
substances, but it can spare the often irreversible deunage to the
public health, subsistence habitats, commercial fishing, and the
environment in general which is frequently the result of mis-
handling toxics.

Following are my specific comments on the bill:

1) The bill makes reference several times to the responsibil-
ities of the "owner,” "operator™, and "person having control over
the hazardous substance. While these references are, indeed,
necessary, there is one serious omission 1in these references to
those who should bear the responsibility for a toxic disaster:
the GENERATOR of the substance. Who better than the person who
creates/generates the substance, to be responsible for any damage
it might later cause? This would help to create an incentive to

find other, leas hazardous alternate methods/processes for

dealing with hazardous substances. And who would be more familiar

with a substance's hazardous properties and potential for damage”.l

than the person who generates it? . <*&* - . ii& v o -
. \ o: Je rk/ i3

At a minimum, the bill Should Include some Jlanguage about the

responsibility of the GENERATOR to at least WARN others who may
end up being responsible for a substance about the toxic nature
of a hazardous substance, and its potential for damage. ' [

2) In the section of the bill which relieves someone of strict
liability, you, once again, have a golden opportunity to provide



* ' ! *':.*»!**

VACrA~v 3} o e b
a very simple incentive for safety [Sec. 46.03.822 (b)(2)]. Many
times, some of the devastation caused by toxica could be mini-
mized i f an incident were merely reported in a more timely
manner, but this isn't done for fear of liability. With this
bill, you have a chance to reverse that* o
% >t
If, on Page 2, Line 29, you were to add a letter (2) (C),
to read: 0 &S, Ifrr&Lk-.,..
(B)....;and -
(C) upon discovery of the release or threatened re-
lease, immediately reported it to the Alaska Department ot En-
vironmental Conservation. ejr-_ 2 A-- 7L A
.- "-?r e -7 . i.ie
3) on Page 2, Line 18, the words "due care"” should be

strengthened, perhaps to "preventive care".

4) On Page 2, Line 20, the word "reasonable™ should be changed
to "necessary", to eliminate some of the ambiguity.

Thank you for this opportunity to comment on the bill. I will be

watching its progress with interest.

Sincerely,

Terrie Gottstein \Va

6201 West Tree Drive
Anchorage, Alaska 99516
(907) 258-4040
\ . MEBPBE* *
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One question being asked now Is what effect further arctic development will have on the caribou herds and other arctic wildlife.

Deadhorse gives industry black eye

By PATTI EPLER

Daily News reporter
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Ancftoraue D«dy N«m* p#ttIM/Jin*«
DEC Investigator Rich Cormack takes photos of dumped construction debris at a pad lessed by Child’s Equipment Services, a company that has filed for protection under bankruptcy laws.

DEADHORSE: Prudhoe Bay staging area gives the ail industry black eye
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DEADHORSE: Prudhoe Bay staging area gives the oil industry black e



DUE FOR A CLEANING IN DEADHORSE

Ancnorfge Dedy New? e ofioio/., m Lavraxas

Rich Cormack of the Department of Environmental Conservation takes photos of barrels of oily waste at a gravel pad.

Ol companies prepare for visitors

By PATTI EPLER
Daily News reporter

Deadhorse, the eclectic operations
base for North Slope oil-field service
companies, 1is getting a “1ong overdue””
house-cleaning this week.

The belated spring cleaning is being
spurred in part, oil industry officials
admit, because dozens of congressmen
and other VIPs will soon be dropping

by.

The congressional delegations will

finding missions to help them decide
whether the coastal plain of the Arctic
National Widlife Refuge, a hundred
miles to the east, should be opened to
oil development.

Today is a free day at the dump,
compliments of the North Slope Bor—
ough. Apr! officials were expecting re-
cord-hreaking crowds, thanks to strong
suggestions from Alaska®s two largest
oil producers that companies who want
to continue doing business with them
take advantage of the borough®s gener—

begin arriving late next week on fact— osity.

The special offer is just one part of
an overall effort to spruce up the Slope.
The oil industry wants to prove to
Congress that it can operate arctic oil
fields hi an environmentally sound
fashion.

The community of Deadhorse isactu—
ally a collection of gravel pads that in
20 years has spread out along a road
leading from the airport to the Prudhoe
Bay oil field. Piles of scrap metal,
rusted equipment and other debris -

See Back Page, DEADHORSE
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STEVE CONPER, GOVERNOR

REPLY TO:

BEPART.MEXT OF LAW [ 1031 W dth AVENUE

SUITE 200
ANCHORAGE. ALASKA 99501-1994
OFFICE OF THEATTORNEY GENERAL PHONE: (907) 276-3550

[J 1st NATIONAL CENTER
100 CUSHMAN ST.

SUITE 400
February 23, 1988 FAIRBANKS. ALASKA 99701-4679

tvo-A
D)

1\ w

. . & P.0. BOX K-STATE CAPITOL
The Honorable Mike Davis JUNEAU. ALASKA 99811-0300
House of Representatives PHONE: (907) 465-3600

Alaska State Legislature
P.0. Box V
Juneau, AK 99811

RE: HB 459 -- liability for
release of hazardous sub—
stances

Dear Representative Davis:

At your request this office has examined HB 459. The
bill would amend the provisions of AS 46.03.822 regarding liabil —
ity for release of hazardous substances. The bill retains the
present law, that persons owning or controlling a hazardous sub—
stance that is released are strictly liable for the damages that
result. But it amplifies and clarifies who is potentially lia—
ble, to include owners and operators of the facilities from which
a release occurred; persons who originally received the sub-—
stances at the facility; persons who owned the substance and con—
tracted with another for 1its disposal; and persons who trans—
ported it to a disposal facility which they themselves chose.
These provisions parallel those in 8107 of the federal Comprehen—
sive Environmental Response, Compensation, and Liability Act
(CERCLA), which was 1intended to require all persons who handle
hazardous materials to bear appropriate responsibility for its
safe disposition.

HB 459 appears to be an appropriate clarifying and
strengthening amendment to current Alaska law.

Sincerely yours,

GRACE BERG SCHAIBLE
ATTORNEY GENERAL

B y N *
Douglas K. Merfz _
Assistant Attorney General

DKM/dIm
cc: Hon. Dennis Kelso
Commissioner, ADEC



Hon. Mike Davis February 23, 1988
Page 2

bcc: Arthur H. Peterson
Assistant Attorney General

Bob Evans
Office of the Governor
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MEMORAN DUWM March 21 , 1988

SUBJECT: Sectional analysis of CSHB 459( )
(3711788 draft)

TO: Representative Mike Davis

FROM: Edward H. Hein

Legislative Counsel

Section 1 rewrites AS 46.03.822, which establishes strict
liability for damages resulting from the release of haz-—
ardous substances. Under existing law, only the owner or
person having control over the released substance 1is
strictly liable. CSHB 459( ) expands this liability to
cover not only the owner or person having control, but also
the owner and the operator of a facility, including the
disposal site, or vessel from which the substance was
released, even if it had been abandoned; a previous owner of
the facility or vessel, if the person owned it at the time
the substance was delivered to the facility or vessel; the
person who owned the hazardous substance, and arranged for
someone else to transport, treat, or dispose of the
substance at a facility or incineration vessel owned by the
other person; and the person who transported or accepted the
substance for transport to the place from which it was
released, if the transporter was the one who selected the
facility, vessel, or site to which it was delivered.
Subsection (a) also makes clear that the strict liability is
joint and several, and specifically includes damage to the
natural resources of the state and costs incurred by the
state or a municipality for responding, containing,

removing, or taking remedial action for a release, and for
responding to a substantial threat of a release of a
hazardous substance.

CSHB 459( ) also makes some changes to the defenses avail —
able to strict liability. Subsection (b) provides (at page
2, lines 9-11) that the standard of proof for proving that
a person should be relieved from strict liability is "clear
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and convincing evidence.”™ This 1is a higher (or more burden—

some) standard of proof than the usual preponderance of the
evidence" standard of civil cases. The bill removes neg—
ligence by the state or the federal government as a defense
to strict liability. The bill also requires that for the
negligent or intentional act of a third party to relieve a
person of strict liability, the person must prove that he or
she exercised due care with respect to the substance and
that he or she took reasonable precautions against the third
party®"s act and its consequences. In addition, the third
party and its employees cannot be in privity of contract
with or employed by the person who is seeking to be relieved
from strict liability.

Subsection (c) at page 3, lines 1-20, spells out the
circumstances under which a third party or its employees
will be considered in privity of contract. Essentially, the
circumstances include being a party to a land contract,

deed, or other transfer of the facility from which the
hazardous substance release occurred after the substance, was
placed at the facility. In addition, to establish a lack of
privity (and thus avoid strict liability) the defendant must
prove by a preponderance of the evidence that (1) the
defendant has satisfied the requirements of (b)(1)(B)(i) and
(ii) (at page 2, lines 18 - 21) and (2) one or more of the
three circumstances listed at page 3, lines 11 - 20, exist.

Subsection (d) provides that in order to establish that the
first of these three circumstances exists, the defendant can
show that he or she had no reason to know that the hazardous
substance was at the facility by proving that at the time
the defendant acquired the facility he or she made the
appropriate inquiries into the previous ownership and use of
the facility. The subsection also specifies particular
factors that the court should consider to determine whether
the defendant in fact had reason to know that the hazardous
substance was at the facility.

Subsection (e) provides that the bill does not diminish the
liability of a previous owner or operator of the facility if
the person would otherwise be liable. In addition, the bill
specifically holds the previous owner strictly liable if he
or she knew about a hazardous substance release at the
facility and transferred ownership without disclosing that
fact. In such a case, the previous owner could not claim
the defense under (b)(1)(B).



March 21, 1988

Subsection (f) states that the bill does not affect the lia—
bility of the person who caused or contributed to the
release or threatened release of the hazardous substance.

Subsection (g) provides that a person may not avoid strict
liability through an agreement with another person to
indemnify or hold harmless. It makes clear, however, that
such agreements, as well as insurance and subrogation
agreements, are not prohibited.

Section 2 adds a definition of "facility”, which includes
not only the building or structure where a hazardous sub-—
stance was contained, but also any disposal site.

EHH :bb
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Date referred: 2/11/88 FURTHER REFERRALS: Judiciary

DATE: 3 * 3 3 - # 8
The Resources Committee has considered HB 459

"An Act relating to liability for releases of hazardous substances.”

RECOMMENDS :
cXl replace with QfS HP) I\sft
[ 1 attached amendment(s)
-1/ do pass

D( the same title
[ ] a new title

[ do not pass

C no recommendation \

C individual recommendations

[ additional referral to the Committee
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[ 1 fiscal impact [ ] same as previous fiscal note

[~] zero fiscal note published

[ 1 zero with analysis [ ] same as previous zero fiscal
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