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IN T H E  H O U S E  B Y  T H E  J U D I C I A R Y  C O M M I T T E E

CS F O R  H O U S E  B I L L  NO. 406 ( J u d i c i a r y )

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

F o r  an  A c t  e n t i t l e d :  "An A c t  r e l a t i n g  to i m m u n i t y  f o r  the d e c i s i o n  to ta k e

or n o t  to take an i n t o x i c a t e d  or  i n c a p a c i t a t e d  p e r s o n  

i n t o  p r o t e c t i v e  c u s t o d y ;  a n d  p r o v i d i n g  f o r  an  e f f e c­

tive d a t a . "

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  4 7 . 3 7 . 1 7 0 ( g )  is r e p e a l e d  a n d  r e e n a c t e d  to read:

(g) A  p e r s o n  m a y  n o t  b r i n g  a c i v i l  or c r i m i n a l  a c t i o n  a g a i n s t  a 

p e a c e  o f f i c e r  or m e m b e r  of the e m e r g e n c y  s e r v i c e  p a t r o l  b a s e d  o n  the 

d e c i s i o n  of the p e a c e  o f f i c e r  o r  m e m b e r  o f  t h e  e m e r g e n c y  s e r v i c e  

p a t r o l  to take or n o t  to t a k e  an i n t o x i c a t e d  or  i n c a p a c i t a t e d  p e r s o n  

i n t o  p r o t e c t i v e  c u s t o d y  or to r e l e a s e  a p e r s o n  f r o m  p r o t e c t i v e  c u s t o d y  

as p r o v i d e d  in this s e c t i o n ,  u n l e s s  the d e c i s i o n  is m a d e  m a l i c i o u s l y .

* Sec. 2. Th i s  A c t  t akes e f f e c t  i m m e d i a t e l y  u n d e r  A S  0 1 . 1 0 . 0 7 0 ( c ) .
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A M E N D M E N T

Offered in the HOUSE By Sund

TO: CSHB 406(HESS)

Page 1, line 16, after "maliciously":

Insert "or with gross negligence"
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Offered: 4/7/88
Referred: Judiciary and
Finance

Original sponsor: Rules/Governor

BY THE HEALTH, EDUCATION AND 
IN THE HOUSE SOCIAL SERVICES COMMITTEE

CS FOR HOUSE BILL NO. 406 (HESS)

IN THE LEGISLATURE OF THE STATE OF ALASKA

FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to immunity for the decision to take

or not to take an intoxicated or incapacitated person 

into protective custody; and providing for ari effec­

tive date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 47.37.170(g) is

(g) A person may not b£±î g'~L “civil or criminal action based on 

the decision of a peace officer or member of the emergency service 

patrol to tali^or^not to^talte^an intoxicated or incapacitated person 

into protective custody or to release a person from protective custody 

as provided in this section, unless the decision is made maliciously.

* Sec. 2. This Act takes effect immediately under AS 01.10.070(c).

(T) ' y r  k '

1A.O-V C\ £ , 'vaI $ sr  C-Vrvw \ ‘v '> Cc [

CMfr p e o i c c .
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Representative John Sund /A
Alaska State Legislature // \
Pouch VIMS 3100) U
Juneau, AK 99811
Dear Representative Sund,

I am writing to you about two bills that are presently in "louse Judiciary, of which 
you are the Chairman. I would appreciate it if  you would consider my thoughts on 
two bills.

House Bill 406. This bill has come to your committee with some amendments to it, that 
were made in House HESS. The amended version is acceptable to my City. We urge 
you to move this bill as quickly as possible. It is an important bill to every 
municipality in the State of Alaska, in that Cities need relief from the Busby decision. 
Time is short, and the bill is scheduled to go to another committee in the House, 
before it moves on to the Senate.

Senate Bill 37. This relates to the Fingerprinting of Juveniles. Hopefully, it will 
come to your committe from House HESS in the near future It is my opinion, that SB 
37. if  enacted, would provide law enforcement a ve ry important tool for investigating 
crimes. It is well documented that a large percentage of crime in Alaska is committed 
by Juveniles. By allowing the taking of fingerprints under the guidelines of SB 37. 
the ability of law enforcement to solve crime committed by juveniles would be 
greatly enhanced. We in law enforcement do not see SB 37 as an unreasonable 
intrusion of privacy, since the fingerprinting would be done only after juveniles of 
a certain age are arrested for felonies. We also do not feel that fingerprinting a 
juvenile is inconsistent with rehabilitation of youthful offenders.

Thank you for your time on these issues. If  you or your staff have any questions that 
I may answer, please contact me.

Sincerely,

Duane S. Udland 
Chief of Police

cc: Representative Navarre
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A p r i l  14, 1988

R e p r e s e n t a t i v e  J c : . S u n d  
S t a t e  C a p i t o l  
Ju n e a u ,  Ak 9 9801

APR l  8

Re: H B 4 0 6

D e a r  John,

It is my u n d e r s t a n d i n g  th a t  HB 406 is in y o u r  c o m m i t t e e .  I 
am w r i t i n g  to a s k  t.iat you s c h e d u l e  it for a h e a r i n g  a n d  move 
it o u t  w i t h  a r e c o m m e n d a t i o n  to pa s s  it.

T h e  b i l l  wi l l  r e l i e v e  the City f r o m  t h e  d u t y  to i n c a r c e r a t e  
e a c h  p e r s o n  o b s e r v e d  in an i n t o x i c a t e d  state, or at least, as 
I u n d e r s t a n d  it, a l l o w  the o f f i c e r  s o m e  p r o f e s s i o n a l  d i s c r e t i o n  
in t h e  d e c i s i o n .  As o u r  o f f i c e r s  m a k e  b a r  checks, t h e y  e n c o u n t e r  
m a n y  i n t o x i c a t e d  per s o n s ,  most in t h e  c a r e  of c o m p a n i o n s  or 
f r i e n d s .  If o u r  o f f i c e r s  follow t h e  p r e s e n t  p o l i c y  as o u t l i n e d  
in t h e  B u s b y case, t h e y  a r e  n e g l i g e n t  in t h e i r  d u t i e s  if they 
a l l o w  i n t o x i c a t e d  or i n c a p a c i t a t e d  p e o p l e  to l e a v e  t h e  premi s e s . 
We a r e  p r e s e n t l y  e x p a n d i n g  our jail, b u t  as you know, the s u m m e r  
p o p u l a t i o n  of f i s h e r m e n  is no m a t c h  for o u r  p o l i c e  f o r c e  or 
our f a c i l i t i e s .

O f f i c e r s  s h o u l d  h a v e  the a b i l i t y  to e s c o r t  d r u n k s  to t h e i r  boats, 
to t h e i r  homes, or to r e l e a s e  t h e m  to t h e i r  f r i e n d s .  At the 
t i m e  B u s b y was b e i n g  l i t i gated, t h e  C i t y  of C r a i g  was s u e d  by 
a p e r s o n  who was a r r e s t e d  b e c a u s e  he was i n t o x i c a t e d ;  it seems 
t h a t  we c a n ' t  win, we are s u e d  if we a r r e s t  drunks, and we are 
l i a b l e  if we do not.

A l a s k a n  m u n i c i p a l i t i e s  and p r o f e s s i o n a l  p o l i c e  o f f i c e r s  need 
t h e  p r o t e c t i o n  of HB406. You and t h e  H o u s e  and S e n a t e  m a j o r i t y  
a r e  t h e  key, p l e a s e  h e l p  us by p a s s i n g  t h i s  bi l l  t h i s  ses s i o n !

E x e c u t i v e  A s s i s t a n t  to t h e  M a y o r

c c : Rep. P e t e r  G o L l
Sen. D i c k  E l i a s o n
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A p r i l  14, 1988

The H o n o r a b l e  J o h n  Sund, Chair m a n ,  J u d i c i a r y  C o m m i t t e e  
H o u s e  of R e p r e s e n t a t i v e s  
P.O. B o x  V, M a i l  S t o p  3 1 0 0  
Juneau, A l a s k a  9 9 8 1 1

D e a r  Sir:

This is t o  r e q u e s t  t h a t  y o u  l e n d  y o u r  s u p p o r t  t o  t h e  p a s s a g e  of H o u s e  
B i l l  No. 406, r e g a r d i n g  p r o t e c t i v e  custody. T h e  r e c e n t  a m e n d m e n t  t o  
t h e  bill m a k e s  it a  g o o d  bill t h a t  n e e d s  t o  b e  e n a c t e d  quickly.

The b u r d e n  t h a t  has b e e n  s e t  u p o n  law e n f o r c e m e n t  s i n c e  t h e  B u s b y  
d e c i s i o n  has b e e n  d e t r i m e n t a l  t o  t h e  s a f e t y  of t h e  public. P o l i c e  
O f f i c e r s  h a v e  b e e n  f o r c e d  t o  d e t a i n  i n c a p a c i t a t e d  p e r s o n s  w h o  d i d  n o t  
n e e d  it, t o  p r o t e c t  t h e m s e l v e s ,  w a s t i n g  t i m e  t h a t  c o u l d  h a v e  b e e n  
b e t t e r  s p e n t  p r o t e c t i n g  t h e  g e n e r a l  public.

T h e  " m a l i c i o u s "  a d d e n d u m  t o  t h e  bi l l  will p r o t e c t  t h o s e  i n c a p a c i t a t e d  
p e r s o n s  w h o  r e a l l y  n e e d  t o  b e  p l a c e d  into p r o t e c t i v e  custody. R e m o v i n g  
t h e  f i n a n c i a l  b u r d e n  f r o m  t h e  m u n i c i p a l i t i e s  w i l l  f u r t h e r  p u s h  t h e  
S t a t e  into e s t a b l i s h i n g  s y s t e m s  t o  h e l p  a l l e v i a t e  t h e  p r o b l e m  w e  are 
h a v i n g  in o u r  streets. O u r  a g e n c y  h a s  b e g u n  b i l l i n g  p r o t e c t i v e  c u s t o d y  
p risoners, a n d  p l a c i n g  t h e  m o n e y  into a t r u s t  fund. We h o p e  t h a t  t h i s  
will p l a c e  s o m e  of t h e  b u r d e n  on t h e  d r i n k i n g  public, t h e r e b y  m a k i n g  
t h e m  t h i n k  a b o u t  s a v i n g  m o n e y  f o r  a cab, or g e t t i n g  a r i d e  h o m e  a n d  n o t  
c o l l a p s i n g  in t h e  streets. M o r e  m u s t  be done.

This bill is a  g o o d  s t e p  in t h e  r i g h t  d i r e c t i o n .  I w o u l d  h o p e  t h a t  y o u  
w o u l d  u s e  y o u r  g o o d  o f f i c e  t o  m o v e  t h i s  bi l l  along.

S e w a r d  P o l i c e  D e p a r t m e n t

L A B / d r a
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S  T AT 13 OF A  LA S K A
O F F I C E  O F  T H E  G O V E R N O R  

JlINEAU

J a n u a r y  27, 1988

T h e  H o n o r a b l e  Ben G r u s s e n d o r f  
S p e a k e r  o f  the H ouse  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V  
J u n e a u ,  A K  99811

D e a r  R e p r e s e n t a t i v e  G r u s s e n d o r f :

U n d e r  t h e  a u t h o r i t y  of  art. Ill, sec. 18, o f  the A l a s k a  C o n­
st i t u t i o n ,  I am t r a n s m i t t i n g  a b i l l  r e l a t i n g  to the r e s p o n­
s i b i l i t y  for the t r e a t m e n t  a n d  c a r e  of i n t o x i c a t e d  a n d  i n­
c a p a c i t a t e d  p e r s o n s  t a k e n  i n t o  p r o t e c t i v e  custody.

T h e  b i l l  is i n t e n d e d  to a d d r e s s  a n  e x i s t i n g  c r i s i s  r e l a t i n g  
to the p l a c e m e n t  of i n t o x i c a t e d  a n d  i n c a p a c i t a t e d  p e r s o n s  in 
s t a t e  c o r r e c t i o n a l  f a c i l i t i e s .  A s  a p p l i e d  in the r e c e n t  
d e c i s i o n  of the A l a s k a  S u p r e m e  C o u r t  in B u s b y  v. M u n i c i p a l­
ity  o f  A n c h o r a g e , 741 P . 2d 230 (Alaska 1987), A S  4 7 . 3 7 . -  
170(b) c r e a t e s  an a c t i o n a b l e  d u t y  to t a k e  into p r o t e c t i v e  
c u s t o d y  p e r s o n s  w h o  a r e  i n c a p a c i t a t e d  b y  alcohol. A c c o r d i n g  
to the court, f a i lure to t a k e  an i n c a p a c i t a t e d  p e r s o n  i n t o  
p r o t e c t i v e  c u s t o d y  c r e a t e s  a c a u s e  of a c t i o n  a g a i n s t  a p e a c e  
o f f i c e r  (or m e m b e r  of  an e m e r g e n c y  s e r v i c e  patrol) w h o  e x e r­
c i s e s  the d i s c r e t i o n  n o t  to d o  so, for a n y  d a m a g e s  or i n­
ju r i e s  th a t  o c c u r  as a r e s u l t  of t h e  o f f i c e r ' s  (or member's) 
d e c i s i o n .  The B u s b y  d e c i s i o n  has r e s u l t e d  in a t r e m e n d o u s  
i n c r e a s e  in the n u m b e r  o f  p e r s o n s  b e i n g  t a k e n  into p r o t e c­
ti v e  c u s t o d y  u n d e r  A S  4 7 . 3 7 . 1 7 0  b y  law e n f o r c e m e n t  a g e n c i e s  
d u e  to the agencies' f e a r  o f  p o t e n t i a l  liability. B e c a u s e  
o f  the lack of a d e q u a t e  a l t e r n a t i v e  p l a c e m e n t s ,  m o s t  of  
t h e s e  p e r s o n s  end up b e i n g  d e t a i n e d  in state c o r r e c t i o n a l  
f a c i l i t i e s .

S e c t i o n  2 of this b i l l  a d d r e s s e s  this p r o b l e m  by m a k i n g  
c l e a r  that, w h i l e  the d u t y  to p r o v i d e  for the safety of  i n­
c a p a c i t a t e d  p e r s o n s  e x i s t s ,  the d e c i s i o n  to take a p e r s o n  
i n t o  p r o t e c t i v e  c u s t o d y  o r  to r e l e a s e  a p e r s o n  in p r o t e c t i v e  
c u s t o d y  is a d i s c r e t i o n a r y  f u n c t i o n  u n d e r  AS 09.50.250(1) 
(for s tate employees) a n d  AS 0 9 . 6 5 . 0 7 0 ( d ) ( 2 )  (for m u n i c i p a l  
e m p l o y e e s ) , and no c a u s e  o f  a c t i o n  m a y  b e  b r o u g h t  b a s e d  u p o n  
s u c h  a decision. In o t h e r  w o r d s ,  this b i l l  w o u l d  ha v e  the 
e f f e c t  of c o u n t e r i n g  the d e c i s i o n  in B u s b y , and is s u p p o r t e d  
b y  the m u n i c i p a l i t i e s  in A l a s k a  as w e l l  as the D e p a r t m e n t  of 
C o r r e c t i o n s ,  D e p a r t m e n t  o f  H e a l t h  and S o c i a l  Services, D e­
p a r t m e n t  of Law, and D e p a r t m e n t  o f  Pub.’ ic Safety. In a d d i -
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tion, by m a k i n g  c l e a r  n o t  o n l y  that this is a d i s c r e t i o n a r y  
f u n c t i o n  b u t  t h a t  it is the sort o f  d i s c r e t i o n a r y  f u n c t i o n  
t h a t  d o e s  not g i v e  r i s e  to l i a b i l i t y ,  this bill a v o i d s  the 
p r o b l e m  c r e a t e d  b y  N e a k o k  v. D i v i s i o n  o f  C o r r e c t i o n s , 721 
P. 2d 1121 (Alaska 1986) . T h e  d e c i s i o n  in N e a k o k  v i r t u a l l y  
e l i m i n a t e d  any e f f e c t  r e m a i n i n g  in the l e g i s l a t u r e ' s  p h r a s e  
" d i s c r e t i o n a r y  f u n c t i o n "  in AS 0 9 . 5 0 . 2 5 0 ( 1 ) .

S e c t i o n  1 of the b i l l  a d d r e s s e s  a r e l a t e d  problem. A S  33 . - 
30.071(a) p r e s e n t l y  r e q u i r e s  m u n i c i p a l i t i e s  to b e  r e s p o n s i­
b l e  for the c o s t  o f  c a r e  for i n c a p a c i t a t e d  p e r s o n s  p l a c e d  in 
m u n i c i p a l  d e t e n t i o n  f a c i l i t i e s ,  w h i l e  the state is r e s p o n s i­
b l e  w h e n  s u c h  p e r s o n s  a r e  p l a c e d  in state c o r r e c t i o n a l  
f a c i l i t i e s .  N e a r l y  a l l  i n c a p a c i t a t e d  p e r s o n s  are t a k e n  in t o  
p r o t e c t i v e  c u s t o d y  b y  m u n i c i p a l  p e a c e  o f f i c e r s  or  e m e r g e n c y  
s e r v i c e  p a t r o l s ,  b u t  m u n i c i p a l i t i e s  in w h i c h  a s t a t e  c o r r e c­
ti o n a l  f a c i l i t y  e x i s t s  h a v e  li t t l e  i n c e n t i v e  to i d e n t i f y  and 
u s e  a l t e r n a t i v e  p l a c e m e n t s  for i n c a p a c i t a t e d  p e r s o n s  s i n c e  
i t  c o s t s  t h e m  n o t h i n g  to p l a c e  those p e r s o n s  in a s t ate c o r­
r e c t i o n a l  f a c i lity. T h e  a m e n d m e n t s  in  sec. 1 of the b i l l  
r e q u i r e  the a p p r o p r i a t e  m u n i c i p a l i t y  to p a y  the c o s t s  of 
p r o t e c t i v e  c u s t o d y  in a state facility, r e g a r d l e s s  of  w h o  
p l a c e d  the i n c a p a c i t a t e d  p e r s o n  in custody.

M u n i c i p a l i t i e s  in w h i c h  a state c o r r e c t i o n a l  f a c i l i t y  do e s  
n o t  e x i s t  are f u l l y  r e s p o n s i b l e  for the ca r e  and p l a c e m e n t  
o f  i n c a p a c i t a t e d  p e r s o n s  u n d e r  AS 3 3 . 3 0 . 0 7 1 ( a ) ,  and th u s  
h a v a  s u b s t a n t i a l  i n c e n t i v e  to i d e n t i f y  and use p l a c e m e n t s  
less c o s t l y  th a n  p r i s o n  cells.

T h e  p r o b l e m  of c r o w d i n g  in A l a s k a ' s  p r i s o n  s y s t e m  is w e l l  
k n o w n ,  and is e x a c e r b a t e d  by the l a r g e  n u m b e r s  of i n c a p a c­
it a t e d  p e r s o n s  w h o  a r e  a d m i t t e d  u n d e r  A S  47.37.170. S e c t i o n  
1 of this b i l l  w o u l d  e q u a l i z e  the b u r d e n  for the c o s t  of 
c a r e  o f  i n c a p a c i t a t e d  p e r s o n s  b e t w e e n  all A l a s k a n  c o m m u­
nit i e s ,  a n d  h e l p  a d d r e s s  the s e r i o u s  c r o w d i n g  p r o b l e m  in 
s t a t e  c o r r e c t i o n a l  f a c i l i t i e s .  It w i l l  al s o  p r o v i d e  i n c e n­
tiv e  for m u n i c i p a l i t i e s  to i d e n t i f y  and u s e  p l a c e m e n t s  for 
i n c a p a c i t a t e d  p e r s o n s  t h a t  are less c o s t l y  than p r i s o n  b e d s  
a n d  m o r e  t r e a t m e n t  o r i e n t e d ,  as i n t e n d e d  by A l a s k a ' s  U n i f o r m  
A.lcoholism and I n t o x i c a t i o n  T r e a t m e n t  A c t  (AS 47 . 37).

F i n a l l y ,  d u e  to the c r i s i s / t h a t  this bill is i n t e n d e d  to 
a d d r e s s ,  the b i l l  c o n t a i n s  a n  imraediate^effective date.

S t e v e  C o w p e r  
G o v e r n o r



KENAI POLICE DEPT.
107 SOUTH WILLOW ST., KENAI, ALASKA 99611 

TELEPHONE 283-7879

February 12/ 1988

Honorable Michael Navarre 
House of Representatives 
Box V
Juneau/ Alasxa 99811

RE: House Bill 406
Protective Custody

Dear Repres^^a^hfe Navarre;

Section 1 of this bill that amends AS 33.30.071(a) is unacceptable. It would 
require municipalities to now absorb the cost of protective custody detentions 
made within their jurisdiction. Those detentions made in the Borough would still 
be at State expense. The municipal taxpayer is being asked to absorb a cost for 
a service that is provided without taxpayers cost outside the municipality. As 
protective custody under Title 47 is not a violation or criminal offense there is 
no meano by which the municipality can recoup the expense incurred. In the City 
of Kenai almost all protective custody detentions involve transients or other 
ncn-city residents where no other disposition is available.

Section 2 of this bill is much needed in order to protect the State and 
municipality from excessive liability exposure over an area of limited control. 
Changing the protective custody from a ministerial to a discretionary function as 
provided by this bill will accomplish that.

Your time and consideration of this input is appreciated.

Respectfully;

Chief of Police

RAR/tc

na
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F I S C A L  N O T E  A N A L Y S I S

H B  4 0 6

1 / 2 7 / 8 8  '

"An act relating to the responsibility for treatment 

and care of intoxicated and incapacitated persons 

taken into protective custody; and providing for 

an effective date."

Under this bill, the municipality in which an intoxicated person was taken into 

protective custody under AS 47.37.170 is responsible for the cost of care of 

that person while he or she is incapacitated. This would have no effect on'the 

Department of Public Safety, as we do not pay the costs of care for these 

persons now, nor would we under this bill.

P a g e  2 o f  2



STEVE COW PER, G O V ER N O R

D E P A R T M E N T  O F  L A W

OFFICE OF THE A TTORNEY GENERAL i

P.O. BOX K -S T A T E  CAPITOL 
JUNEAU, ALASKA 99811-0300 
PHONE: (907) 465-3600

F e b r u a r y  3, 1988

H o n o r a b l e  N i ilo K o p o n e n  
H o n o r a b l e  J o h n n y  E x l i s  
C o - C h a i r s
H o u s e  Health, E d u c a t i o n ,  a n d  
S o c i a l  Services C o m m i t t e e  

A l a s k a  State L e g i s l a t u r e  
P.O. B o x  V
J u n e a u ,  A l a s k a  99811

Re: H B  A 06, t r e a t m e n t  a n d  c a r e  o f
i n t o x i c a t e d  a n d  i n c a p a c i t a t e d  
p e r s o n s
O u r  fi l e  no. 7 7 3 - 8 8 - 0 0 5 1

D e a r  R e p r e s e n t a t i v e s  K o p o n e n  a n d  E l l i s ;

I let an e r r o r  i n  this b i l l  slip by. O n  p a g e  1, line 
27, the w o r d  " r e a d o p t e d "  s h o u l d ,  o f  course, r e a d  " r e e n a c t e d . "  
A s s u m i n g  that the b i l l  w i l l  b e  r e p o r t e d  out o f  y o u r  c o m m i t t e e ,  I 
w o u l d  a p p r e c i a t e  y o u r  m a k i n g  this c o r r e c t  i/on in a c o m m i t t e e  s u b­
sti t u t e .  (The " r e a d o p t "  l a n g u a g e  c o m e s / f r o m  r e g u l a t i o n s  w o r k ,  
w h e r e a s  the " r e e n a c t "  is a p p r o p r i a t e  fo t ' l e g i s l a t i o n . )

We h a v e  b e e n  a d v i s e d  b y  R e v i s o r  of S t a t u t e s  D a v i d  
D i e r d o r f f  that, w i t h  the c o m p u t e r i z a t i o n  of b i l l  p r o c e s s i n g ,  the 
e f f e c t  of  this e r r o r  is to h a v e  the s e c t i o n  "read" b y  the S I R S  
p r o g r a m  in BASIS as s i m p l y  " r e p e a l i n g "  the p r o v i s i o n .  S I R S  is 
p r o g r a m m e d  to r e a d  " r e p e a l e d  a n d  r e e n a c t e d "  as e q u i v a l e n t  to 
" a m e n d i n g , "  but if the w o r d s  " a n d  r e e n a c t e d "  do n o t  a p p e a r  a f t e r  
" r e p e a l e d , "  it a s s u m e s  t h a t  the s e c t i o n  c i t e d  in the l e a d - i n  is 
r e p e a l e d .  D a v i d  al s o  a d v i s e s  that it is nr t p o s s i b l e  to m a n u a l l y  
o v e r r i d e  the e n t r y  a n d  c o r r e c t  it u n t i l  a n e w  document, s u c h  as a 
c o m m i t t e e  substitute, is a c t u a l l y  e n t e r e d  into the system.

03-C32LH



Hon. N i i l o  K o p o n e n  a n d  Hon. J o h n n y  E l l i s  F e b r u a r y  3, 1988 
C o - C h a i r s ,  H o u s e  H e a lth, E d u c a t i o n ,  a n d  P a g e  2

S o c i a l  S e r v i c e s  C o m m i t t e e  
F i l e  no. 7 7 3 - 8 8 - 0 0 5 1

S o r r y  to h a v e  let this s l i p  by. T h a n k s  for t a k i n g  care
o f  i t .

Y o u r s  truly,

G B S :A H P :cb

c c : Bob E v a n s
L e g i s l a t i v e  L i a i s o n  
O f f i c e  of  the G o v e r n o r

G R A C E  B E R G  S C H A I B L E  
A T T O R N E Y

e t e r s o n  
A s s i s t a n t  A t t o r n e y  G e n e r a l
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imposes upon a municipality an actionable 
duft to take persons incapacitated by alco- 
hoi in a public place into protective custody. 
We determine that it does and thus reverse 
the judgment of the trial court and remand 
for further proceedings.

I

On May 1, 1980, Thomas Busby was 
walking about two feet into the traffic lane 
on East Fifth Avenue in Anchorage.1 Offi­
cer Foster was on patrol and spotted Bus­
by, stopped him, moved him off to the side 
of the road, talked with him and deter­
mined that Busby was intoxicated. Officer 
Foster then ran a warrant check on Busby 
but did not place him into protective custo­
dy. Apparently finding no outstanding 
warrants, Officer Foster then reentered 
her vehicle and proceeded on her way. 
Shortly after Officer Foster left, Busby 
was struck by a car and suffered injuries 
as a result

In his suit against the Municipality, Bus­
by alleged that the Municipality was negli­
gent and/or reckless in failing to take him 
into protective custody and that the Munici­
pality’s omission was the direct and proxi­
mate cause of his injuries. After hearing 
was held on Busby's and the Municipality's 
cross-motions for summary judgment, the 
trial court determined that the Municipality 
owed Busby no affirmative duty to take 
him into protective custody and that, there­
fore, the Municipality could not have been 
negligent in failing to do so. Accordingly, 
the trial court granted summary judgment 
in favor of the Municipality. This appeal 
followed.

f e r r e d  t o  a n o t h e r  h e a l t h  f a c i l i t y ,  a n d  h i t s  n o  

f u n d s ,  m a y  b e  t a k e n  t o  t h e  p e r s o n ' s  h o m e ,  i f  

a n y .  I f  t h e  p e r s o n  h a s  n o  h o m e ,  t h e  a p p r o v e d  

p u b l i c  t r e a t m e n t  f a c i l i t y  s h a l l  a s s i s t  t h e  p e r ­

s o n  i n  o b t a i n i n g  s h e l t e r .

( g )  P e a c e  o f f i c e r s  o r  m e m b e r s  o f  t h e  e m e r ­

g e n c y  s e r v i c e  p a t r o l  w h o  c o m p l y  w i t h  t h i s  

s e c t i o n  a r e  a c t i n g  i n  t h e  c o u r s e  o f  t h e i r  o f f i ­

c i a l  d u t y  a n d  a r e  n o t  c r i m i n a l l y  o r  d v i l l y  

l i a b l e  f o r  i t .

( j )  F o r  p u r p o s e s  o f  ( b )  o f  t h i s  s e c t i o n ,  " i n c a ­

p a c i t a t e d  b y  a l c o h o l "  m e a n s  a p e r s o n  w h o ,  a t  

t h e  r e s u l t  o f  c o n s u m p t i o n  o f  a J c o h o l ,  i s  r e n -

II
[1] In the recent case of City of Kotze­

bue v. McLean, 702 P.2d 1309 (Alaska 
1985), we unequivocally reaffirmed our re­
jection of the so-called "public duty doc­
trine" as an unnecessary and unjustified 
expansion of the state’s statutorily limited 
immunity. Id. at 1311-12; see also Adams 
v. State, uo5 P.2d 235, 241-43 (Alaska 
1976). In place of that doctrine, we indi­
cated that the liability of a municipality for 
the negligent acts and omissions of its rep­
resentatives will be governed by traditional 
tort principles. As we stated in McLean: 

In practice, the public duty doctrine is an 
injunction against imposing liability on a 
government without first deciding what 
the government’s duty is. While the 
public duty doctrine does protect the 
state from becoming the insurer of all 
private activity and from undue interfer­
ence with its ability to govern, we believe 
that these concerns are better addressed 
by the tort concept of duty, which limits 
the class of people which may seek to 
hold the state responsible for negligent 
action, and by AS 09.50.250.

702 P.2d at 1313 (citation and footnote 
omitted). Thus, our determination here 
must be made with recourse to the princi­
ples embodied by the tort concept of duty.

[2,3] As we have noted, " ‘[d]uty' is not 
Bacrosanct in itself but [is] only an expres­
sion of the sum total of those considera­
tions of policy which lead the law to say 
that the particular plaintiff is entitled to 
protection.1' Id. (quoting W. Prosser, 
Handbook of the Law of Torts § 53, at 325 
(4th ed. 1971)). Thus stated, the process of 
finding that a defendant owes a duty to a

d e r e d  u n c o n s c i o u s  o r  h a s  j u d g m e n t  o r  p h y s i ­

c a l  m o b i l i t y  s o  i m p a i r e d  t h a t  t h e  p e r s o n  c a n ­

n o t  r e a d i l y  r e c o g n i z e  o r  e s c a p e  c o n d i t i o n s  o f  

a p p a r e n t  o r  i m m i n e n t  d a n g e r  t o  p e r s o n a l  

h e a l t h  o r  s a f e t y .  T h e  d e f i n i t i o n  i n  A S  4 7 . 3 7 . -  

2 7 0 ( 8 )  a p p l i e s  t o  o t h e r  p o r t i o n s  o f  t h i s  c h a p ­

t e r .

3 .  B e c a u s e  t h i s  a p p e a l  c o m e s  t o  u s  o n  s u m m a r y  

j u d g m e n t ,  o u r  o b l i g a t i o n  i s  t o  d r a w  a l l  i n f e r e n c ­

e s  o f  f a c t  i n  f a v o r  o f  a p p e l l a n t  B u s b y  a n d  

a g a i n s t  a p p e l l e e  M u n i c i p a l i t y .  See, e.g., Alaska 
Rent-a-Car v .  Ford Motor Co., 5 2 6  P . 2 d  1 1 3 6 .  

1 1 3 9  ( A l a s k a  1 9 7 4 ) .
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plaintiff is one which involves a fine bal­
ancing of conflicting policies; it is in es­
sence an attempt to determine whether it 
would be fair and equitable to require an 
individual to act, or to refrain from acting, 
in a specified manner so as to avoid undue 
risk of harm to third persons. See gener­
ally W. Keeton, D. Dobbs, R. Keeton, and 
G. Owen, 77ie Law of Torts § 53, at 356-58 
(5th ed. 1984) (hereinafter Prosser). 
Recognizing the difficulty of this task, we 
have delineated a number of factors which 
should be considered to provide greater 
predictability in the decision-making pro­
cess. These factors include the foresee­
ability of harm to the plaintiff; the degree 
of certainty that the plaintiff suffered inju­
ry; the closeness of the connection be­
tween the defendant’s conduct and the inju­
ry suffered; the moral blame attached to 
the defendant’s conduct; the policy'- of pre­
venting future harm; the extent of the 
burden to the defendant and consequences 
to the community in imposing a duty to 
exercise care with resulting liability for 
breach; and the availability, cost, and prev­
alence of insurance for the risk involved. 
McLean, 702 P.2d at 1314 (quoting D.S. W. 
v. Fairbanks North Star Borough School 
District, 628 P.2d 554, 555 (Alaska 19131)).

[4] These independent considerations, 
however, may sometimes be superseded by 
the legislature. For example, where the 
legislature has considered and resolved 
conflicting policies by clearly enunciating a 
duty in a statute, the relevant statute 
should be considered and, in a proper case, 
adopted as the appropriate standard of 
care. See Metcalf v. Wilbur, Inc., 645 P.2d 
163, 167-68 (Alaska 1982); Bachner v.

4. S e c t i o n  2 3 6  o f  t h e  R e s t a t e m e n t  ( S e c o n d )  o f  

T o r t s  ( 1 9 6 5 )  p r o v i d e s :

T h e  c o u r t  m a y  a d o p t  a s  t h e  s t a n d a r d  o f  

c o n d u c t  o f  a  r e a s o n a b l e  m a n  t h e  r e q u i r e ­

m e n t s  o f  a  l e g i s l a t i v e  e n a c t m e n t  o r  a n  a d m i n ­

i s t r a t i v e  r e g u l a t i o n  w h o s e  p u r p o s e  i s  f o u n d  t o  

b e  e x c l u s i v e l y  o r  i n  p a r t

( a )  t o  p r o t e c t  a  c l a s s  o f  p e r s o n s  w h i c h  i n ­

c l u d e s  t h e  o n e  w h o s e  i n t e r e s t  i s  i n v a d e d ,  a n d

( b )  t o  p r o t e a  t h e  p a r t i c u l a r  i n t e r e s t  w h i c h  

i s  i n v a d e d ,  a n d

( c )  t o  p r o t e a  t h a t  i n t e r e s t  a g a i n s t  t h e  k i n d  

o f  h a r m  w h i c h  h a s  r e s u l t e d ,  a n d

( d )  t o  p r o t e a  t h a t  i n t e r e s t  a g a i n s t  t h e  p a r ­

t i c u l a r  h a z a r d  f r o m  w h i c h  t h e  h a r m  r e s u l t s .

Rich, 554 P.2d 430, 44(M2 (Alaska 1976); 
Breitkreutz v. Baker, 514 P.2d 17, 20-21 
(Alaska 1973); Ferrell v. Baxter, 484 P.2d 
250, 263-65 (Alaska 1971); see generally 
Prosser, supra p. 6, § 36, at 220-29; Re­
statement (Second) of Torts § 285 (1965) 
(hereinafter Restatement). A statute enun­
ciates the appropriate duty when it is found 
that (1) the plaintiff is within the class 
protected by the statute, (2) the harm/inju­
ry which occurred was of the type which 
the statute was intended to protect against, 
(3) the statute prescribes specific conduct 
rather than merely a general or abstract 
duty of care, (4) the defendant was a party 
charged with observing the statute, (5) the 
defendant can be fairly charged with being 
aware of the applicability of the statute, 
and (6) the statute is not so outdated or 
arbitrary as to make inequitable the stat­
ute’s adoption as the standard of care. 
E.g., State Mechanical v. Liquid Air, 665 
P.2d 15, 18-19 (Alaska 1983); Grothe v. 
Olafson, 659 P.2d 602, 607 (Alaska 19831; 
see also Restatement § 286.*

[5,6] Busby argues that AS 47.37.- 
170(b) articulates the appropriate duty in 
this case. We agree. As the statute ex­
plicitly states, and as the trial court itself 
noted, AS 47.37.170(b)* is intended to bene­
fit and protect the health and well being of 
persons who are incapacitated by alcohol 
and imposes a mandatory duty upon law 
enforcement personnel to place such per­
sons into protective custody. Cf. Peter v. 
State, 531 P.2d 1263, 1268 (Alaska 1975) 
(quoting House Concurrent Resolution No. 
38 (1969) on treatment of problem drinkers 
and alcoholics); AS 47.37.010.* In addition, 
accepting as true Busby’s assertions7 that

5 .  See supra  n o t e  2 .

6 .  A S  4 7 . 3 7 . 0 1 0  p r o v i d e s :

I t  i s  t h e  p o l i c y  o f  t h e  s t a t e  t h a t  a l c o h o l i c s  a n d  

i n t o x i c a t e d  p e r s o n s  s h o u l d  n o t  b e  c r i m i n a l l y  

p r o s e c u t e d  f o r  t h e i r  c o n s u m p t i o n  o f  a l c o h o l i c  

b e v e r a g e s  a n d  t h a t  t h e y  s h o u l d  b e  a f f o r d e d  a  

c o n t i n u u m  o f  t r e a t m e n t  s o  t h e y  m a y  l e a d  

n o r m a l  l i v e s  a s  p r o d u c t i v e  m e m b e r s  o f  s o c i e ­

t y -

7 .  See supra  n o t e  3 .
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he was a person incapacitated by alcohol in 
a public place, he was clearly a member of 
the protected class and his accident was of 
the type against which the statute was 
designed to protect Finally, it cannot be 
doubted that the statute prescribes specific 
conduct rather than merely states some 
general or abstract duty of care; Officer 
Foster was within that class of persons 
charged with observing the statute; as a 
municipal police officer, she can fairly be 
charged with awareness that the statute 
applied; and the statute can hardly oe con­
sidered so outdated or arbitrary as to make 
inequitable its application as the appropri­
ate standard of care.

[7] The Municipality cites a number of 
cases which, it argues, mandate a different 
conclusion. Only two, however, require 
discussion. In Stout v. City of Porterville, 
148 Cal.App.3d 937, 196 Cal.Rptr. 301 
(1983), a California court refused to find 
that California Penal Code § 647(ff) set out 
an appropriate legislative standard of care 
in circumstances similar to those at issue 
here. Id 196 Cal.Rptr. at 306-08. The 
statute in Stout, however, provided that an 
intoxicated person could only be taken to a 
voluntarily maintained public tr-’atment fa­
cility. Id. The California court was there­
fore concerned that imposing a mandatory 
duty would cause counties participating in 
the voluntary treatment program to with­
draw their support and thus cause the 
treatment program to collapse. Id. We 
have no similar concern in the present ac­
tion.* In addition, Penal Code § 647, unlike 
AS 47.37.170(b), was not intended to mini­
mize the dangers faced by the inebriate, 
but simply to end the "revolving door” 
policy of jail and street, street and jail. Id. 
We thus decline to adopt Stout's analysis.

Marshall v. Ellison, 132 Ill.App.3d 732, 
87 IlI.Dec. 704, 477 N.E.2d 830 (1985), also 
involves an analogous factual situation and 
statute.* Nevertheless, this case is also

8 .  S e e  A S  4 7 3 7 . 1 7 0 ( b ) ,  ( c ) ,  supra  n o t e  2 .

9 .  S e e  n i . A n n . S t a t .  c h .  l l l ' / i ,  1 1 6 3 1 5 ( b )  ( S m i t h -  

H u r d  S u p p . 1 9 8 6 ) .

1 0 .  O u r  d e c i s i o n  t o d a y  i s  e x p r e s s l y  l i m i t e d  t o  a  

d i s c u s s i o n  c f  d u t y .  B e c a u s e  t h e  t r i a l  c o u r t ' s  

j u d g m e n t  w a s  b a s e d  s o l e l y  u p o n  t h i s  i s s u e ,  w e

unpersuasive for at least two reasons. 
First, the court in Marshall apparently re­
fused to find that the relevant statute im­
posed upon the state any mandatory duty 
on the basis of the state's sovereign immu­
nity. Id. at 835. Relying upon Rodriguez 
v. City of Cape Coral, 451 So.2d 513 (Fla. 
App.1984), affirmed, 468 So.2d 963 (Fla.
1985), the Marshall court stated:

Like the Florida statute [in Rodriguez], 
section 15(b) requires an officer to exer­
cise his professional judgment in deter- 
mi. ; whether an individual appears to 
be incapacitated. We do not believe the 

. public interest would be served by allow­
ing a jury of laymen with the benefit of 
20/20 hindsight to second-guess a police­
man’s decision.

87 IlI.Dec. at 709, 477 N.E.2d at 835. Sec­
ond, we find the Marshall court’s statutory 
analysis questionable. Despite the unam­
biguous mandatory language in the Illinois 
statute and without citation to legislative 
history or any other authority, the court 
simply concluded that the legislature did 
not intend to create a cause of action under 
the statute for failure to take a person into 
protective custody. Id Whatever the 
merits of the Marshall court's conclusion 
with respect to interpretation of the Illinon 
statute, we decline to apply its reasoning 
here.

We conclude then that AS 47.37.170(b) 
articulates an appropriate standard of care 
and thus hold that the Municipality has an 
affirmative duty to take persons incapaci­
tated by alcohol in a public place into pro­
tective custody and transport them to an 
appropriate treatment facility.10

Ill

Busby's cross-motion and appeal seeking 
summary judgment in his favor are with­
out merit For the reasons discussed 
above, we REVERSE the judgment of the

n e e d  n o t ,  a n d  d o  n o t ,  c o n s i d e r  a n y  q u e s t i o n  

r e g a r d i n g  a l l e g e d  b r e a c h  a n d  e x p r e s s  n o  o p i n ­

i o n  a s  t o  t h e  f a c t u a l  m e r i t s  o f  B u s b y ' s  c l a i m .  

S i m i l a r l y ,  w e  e x p r e s s  n o  o p i n i o n  r e g a r d i n g  a n y  

c l a i m s  o f  m u n i c i p a l  i m m u n i t y  u n d e r  A S  0 9 . 6 5 . -  

0 7 0 .
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trial court and REMAND for further pro­
ceedings consistent with this opinion.

STATE of Alaska, Appellant, 

v.

NORTHWESTERN CONSTRUCTION, 
INC., Appellee.

No. S-1141.

Supreme Court of Alaska.

Aug. 7, 1987.

Contractor which was required to do 
more work than indicated in its contract 
with State brought action to recover dam­
ages. The Superior Court, Third Judicial 
District, Anchorage, Brian C. Shortell, J., 
entered judgment in favor of contractor, 
and State appealed amount of damages. 
The Supreme Court, Compton, J., held that: 
(1) use of blue book rental rates for con­
struction equipment to calculate damages 
was proper, (2) State's claim that blue 
book overtime equipment hours should 
have been reduced by 50 percent could not 
be considered for first time on appeal; (3) 
addition of 15 percent profit to blue book 
rates was not double recovery; (4) addition 
of ten percent to costs for overhead was 
reasonable; and (5) contractor should have 
allocated part of its grader time to less 
expensive grader in calculating damages.

Affirmed in part, reversed in part, and 
remanded.

Matthews, J., dissented and filed an 
opinion in which Rabinowitz, CJ., joined.

1. D a m a g e s  «=189
Plaintiff in contract action need only 

prove its damages to "reasonable certain­
ty."

741 P 2 0 - 7

2. Appeal and Error ŝlOOS.KS)
On appeal, Supreme Court will inter­

vene only when convinced that trial court’s 
findings of fact are clearly erroneous. 
Rules Civ.Proc., Rule 52(a).

3. States «=104
Use of construction equipment rental 

blue book rates to calculate damages was 
not clearly erroneous where state contract 
provided that payment for extra work 
would be calculated using blue book and 
blue book rates were commonly relied upon 
in state.

4. Appeal and Error «=169, 176
Issue raised for first time on appeal 

may be considered if issue is not dependent 
on any new or controverted facts, is closely 
related to appellant’s trial court argu­
ments, and could have been gleaned from 
pleadings, or if issue constitutes "plain er­
ror."

5. States <s=>214
State's argument that contractor’s con­

struction equipment rental blue book rate 
damages for extra work performed should 
have been reduced by 50 percent was de­
pendent on new or controverted facts, was 
net closely related to State’s trial court 
arguments, and could not have been 
gleaned from pleadings, and State was not 
entitled to argue that issuo, which was 
raised for first time on appeal.

6. Appeal and Error.«=»169
Under "plain error” doctrine, issue not 

raised at trial may nonetheless be con­
sidered by Supreme Court if it appears that 
obvious mistake has been made which cre­
ates high likelihood that injustice has re­
sulted.

See publication Words and Phrases 
for o the r judicial constructions and 
definitions.

7. States «=»214
State wa3 not allowed to raise for first 

time on appeal, under plain error doctrine, 
issue of whether contractor’s damages, 
caused by extra work required and calcu­
lated using construction equipment rental 
rate blue book, should have been reduced 
Ly 50 percent, as there was no evidence 
that any state representative used 50 per-
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relies on Nugent v. Iowa Department of 
Transportation, 390 N.W.2d 125 (Iowa
1986), in which the court held:

[Different concerns are addressed in civ­
il administrative proceedings. Thus, the 
criminal cases cited by plaintiff are nc‘. 
controlling in this situation.

Id. at 128.
We also have recognized the substantive 

differences between the criminal DWI pros­
ecutions and license revocation proceed­
ings, but nonetheless determined in Ch a m­
pion that any differences did not warrant 
lower procedural safeguards in the civil 
revocation proceeding. Champion, 721 
P.2d at 133.

[3] The state also argues that the legis­
lature presumably was aware of the mar­
gin of error in the test but nonetheless 
created a presumption of intoxication based 
on a particular test result There are flaws 
in this argument First the legislature did 
not approve the Intoximeter 3000 test it 
authorized the Alaska Department of 
Health and Social Services "to approve sat­
isfactory techniques, metnods and stan­
dards of training necessary to ascertain the 
qualifications of individuals to conduct the 
analysis." AS 28.35.033(d). Second, 
Champion mandates that the defendant in 
a license revocation proceeding has the con­
stitutionally guaranteed right to challenge 
the accuracy of the breath test indepen­
dently. We have thus concluded that due 
process will not allow the results of a 
chemical test authorized under AS 28.35.- 
031(a) to be conclusively presumed accu­
rate.5

Our decision in Champion is controlling 
and mandates consideration of the inherent 
margin of error in any blood alcohol testing 
procedure which is to serve as the basis for 
driver's license revocation. Since both the 
department’s own control sample test and 
the Intoximeter 3000’s specifications 
showed a sufficient discrepancy to bring

5 .  Hmcir v. Commissioner, 3 7 0  N . W . 2 d  4 4 4  

( M i n n . A p p . 1 9 8 5 ) ,  r e l i e d  o n  b y  t h e  s t a t e ,  i s  l i k e ­

w i s e  d i s t i n g u i s h a b l e .  I n  Hmcir, t h e  c o u r t  r e ­

f u s e d  t o  r e q u i r e  c o n s i d e r a t i o n  o f  t e s t  m a r g i n  o f  

e r r o r  b e c a u s e  " ( t ] h e  s t a t u t e  r e f e r s  t o  t e s t  r e s u l t s  

s h o w i n g  a  b l o o d  a l c o h o l  c o n c e n t r a t i o n  o f  . 1 0  o r

Barcott’s test results below the legal limit, 
the license revocation pursuant to AS 28.- 
15.166(g) cannot stand. The decision of the 
hearing officer is REVERSED and the case 
is REMANDED to the department for fur­
ther proceedings consistent with this opin­
ion.

Thomas BUSBY, Appellant, 

v.

MUNICIPALITY OF ANCHORAGE, Mu- 
nicipality of Anchorage Police Depart­
ment, and Officer Mary Lou Foster, 
jointly and severally, Appellees.

No. S-1580.

Supreme Court of Alaska. 

Aug. 21, 1987.

Citizen brought suit against municipal­
ity for negligence in failing to take citizen 
into protective custody when he was intoxi­
cated, and the Superior Court Third Judi­
cial District, .Anchorage, Milton M. Souter, 
J., granted summary judgment for munici­
pality. The citizen appealed. The Supreme 
Court, Burke, J., held that statute requir­
ing persons incapacitated by alcohol to be 
taken into protective custody was intended 
to benefit and protect the health of such 
persons and imposed mandatory duty on 
law enforcement to place persons in protec­
tive custody.

Reversed and remanded.

1. Municipal Corporations *=745
Liability of municipality for negligent 

acts and omissions of its representatives

m o r e ,  n o t  . 1 0  p l u s  o r  m i n u s  a  m a r g i n  o f  e r r o r . ’’ 

Id. a t  4 4 5 .  Sec also Holstein v. Commissioner, 
3 9 2  N . W J d  5 7 7 ,  5 8 0 - 8 1  ( M i n n . A p p . 1 9 8 6 )  ( f o l ­

l o w i n g  Hmcir). M i n n e s o t a  h a s  n o  Champion 
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will be governed by traditional tort princi- 6. Chemical Dependents **1
pies, and not public duty doctrine.

2. Torts *=3
Process of finding that defendant owes 

duty to plaintiff in tort involves fine bal­
ancing of conflicting policies, and is, in 
essence, attempt to determine whether it 
would b'1 fair and equitable to require indi­
vidual U- vet, or refrain from acting, in 
specified m- mer as to avoid undue risk of 
harm to third person.

3. Negligence «=2
Factors to be considered,in determin­

ing if defendant owes duty to plaintiff in­
clude foreseeability of harm, degree of cer­
tainty of injury, closeness of connection 
Detween defendant's conduct and injury 
suffered, moral blame attached to defend­
ant's conduct, policy preventing future 
harm and cost and prevaience of insurance 
for risk involved.

4. Torts *=3
Statute enunciates appropriate duty 

for tort liability purposes when it is found 
that plaintiff is within class protected by 
statute, harm which occurred was of type 
which statute was intended to protect 
against, statute proscribes specific conduct 
rather than abstract duty, defendant was 
party charged with observing statute, de­
fendant C3n be fairly charged with being 
aware of applicability of statute, and stat­
ute is not outdated or arbitrary.

5. Chemical Dependents ®=1
Statute intended to benefit and protect 

health and well being of persons incapaci­
tated by alcohol imposes mandatory duty 
upon law enforcement personnel to place 
such persons into protective custody. AS 
47.37.170.

1 ,  B e c a u s e  i t  d o e s  n o t  a p p e a r  t h a t  O f f i c e r  F o s t e r  

h a s  b e e n  s u e d  i n  h e r  i n d i v i d u a l  c a p a c i t y  b u t  

o n l y  a s  a  m u n i c i p a l  p o l i c e  o f f i c e r ,  t h e  d i s c u s ­

s i o n  w h i c h  f o l l o w s  a p p l i e s  e q u a l l y  t o  a l l  n a m e d  

a p p e l l e e s .

2 .  A S  4 7 J 7 . 1 7 0  p r o v i d e s  i n  p a r t :

( b )  A  p e r s o n  w h o  a p p e a r s  t o  b e  i n c a p a c i t a t e d  

b y  a l c o h o l  i n  a  p u b l i c  p l a c e  s h a l l  b e  t a k e n  

i n t o  p r o t e c t i v e  c u s t o d y  b y  a  p e a c e  o f f i c e r  o r  a  

m e m b e r  o f  t h e  e m e r g e n c y  s e r v i c e  p a t r o l  a n d  

i m m e d i a t e l y  b r o u g h t  t o  a n  a p p r o v e d  p u b l i c  

t r e a t m e n t  f a c i l i t y ,  a n  a p p r o v e d  p r i v a t e  t r e a t .

Municipal Corporations «=747(3) 
Person incapacitated by alcohol who 

was walking two feet into traffic was with­
in protection of statute designed to protect 
persons incapacitated by alcohol and in a 
public place, and municipal police officer 
was charged with observing statute and 
was required to take person into protective 
custody, and thus statute defined duty to­
ward such person, violation of which could 
support tort liability when person was later 
struck by car. AS 47.37.170.

7. Chemical Dependents «=>1
Statute requiring person who appears 

to be incapacitated by alcohol in a public 
place to be taken into protective custody by 
peace officer articulates appropriate stan­
dard of care and municipality, under stat­
ute, has affirmative duty to take persons 
incapacitated in public place into protective 
custody and transport them to appropriate 
treatment facility. AS 47.37.170(b).

Michael W. Flanigan, William Soule, 
Clark, Walther & Flanigan, Anchorage, for 
appellant

James M. Bendell, James M. Bendell & 
Associates, Anchorage, for appellees.

Before RABINOWITZ, CJ„ BURKE, 
MATTHEWS, COMPTON and MOORE, 
JJ.

OPINION

BURKE, Justice.

This is an appeal from a summary judg­
ment in favor of the Municipality of An­
chorage (Municipality)1 in which we are 
asked to determine whether AS 47.37.170:

m e n l  f a c i l i t y ,  o r  a n o t h e r  a p p r o p r i a t e  h e a l t h  

f a c i l i t y  o r  s e r v i c e  f o r  e m e r g e n c y  m e d i c a l  

t r e a t m e n t .  I f  n o  t r e a t m e n t  f a c i l i t y  o r  e m e r ­

g e n c y  m e d i c a l  s e r v i c e  i s  a v a i l a b l e ,  a  p e r s o n  

w h o  a p p e a r s  t o  b e  i n c a p a c i t a t e d  b y  a l c o h o l  i n  

a  p u b l i c  p l a c e  s h a l l  b e  t a k e n  t o  a  s t a t e  o r  

m u n i c i p a l  d e t e n t i o n  f a c i l i t y  i n  t h e  a r e a ,  i f  t h a t  

a p p e a r s  n e c e s s a r y  f o r  t h e  p r o t e c t i o n  o f  t h e  

p e r s o n  s  h e a l t h  o r  s a f e t y .

( e )  A  p e r s o n  w h o  i s  n o t  a d m i t t e d  t o  a n  a p ­

p r o v e d  p u b l i c  t r e a t m e n t  f a c i l i t y ,  i s  n o t  r e -



C I T Y  OF D I L L  I N O H A M  

Dillingham, Alaska

RESOLUTION NO. 88-19

A R E S O L U T I O N  O F  T H E  C O U N C I L  O F  T H E  C I T Y  O F  D I L L I N G H A M ,  A L A S K A ,  

SUPPORTING THE COMMITTEE SUBSTITUTE OF HOUSE BILL 406, DATED 
APRIL 5 T H , 1988, AN ACT RELATING TO INTOXICATED OR INCAPACITATED 
PERSONS IN PROTECTIVE CUSTODY.

WHEREAS, the City Counc-il of Dillingham is aware of the problems 
of alcoholism not only statewide but to it's own community and 
region, and

WHEREAS, the City Council of Dillingham has promoted a policy of 
diligent care for those people incapacitated by alcohol and 
subject to detention by police, and

WHEREAS, the City Council of Dillingham feels that the adverse 
reaction to the Busby vs. Anchorage case Involving community 
liability in protective custody cases under Alaska Statute Title 
47 is not in the best interest of the City of Dillingham, the 
Bristol Bay region nor the State of Alaska, now

THEREFORE, BE IT RESOLVED by the Dillingham City Council that 
they support the House Committee on Health, Education and Social 
Services substitute to House Bill 406, changing Section (g) of AS 
47.37.170, to reduce the liability of communities in their 
dealings with alcohol Incapacitated persons detained or released 
from protective custody.

APPROVED AND ADOPTED this 8th day of April, 1988.

SEAL:

ATTEST:



Dillingham is not unlike many rural Alaskan communities in'that 

it has it's share of alcohol abuse. A large portion of tha 

visible abuse is that of the public inebriate,.The Dillingham 

police have over the past 5 years has placed'emphasis on the 

procetion of the public inebriate through protective custody 

detention. This has been accomplished through a cooperative 

program with the Bristol Bay Area Hospital,

The resoi „'ces necessary for this have been borne soley by the 

community and region, without aid from the State office of Alcoholism 

and drug abuse,

The committee substitute for HB 406 is a reasonable aaaeition 

to our current statute and provides some degree of protection 

to communities as a result of the ruling by the Alaska Supreme 

court in the BUSBY case.

If the law were to remain as it is in light of this recent ruling,

we would be fostering an ..titude within our police to turn their 

heads rather than extend a helping hand to these victims oi alcoholism,

The enabling of alcoholics to shirk their responsibility by placing 

the liability on local communities will do more to detract from 

the efforts to treat the problem than help it. We need to once again 

renew our: efforts in a positive way in dealing with this problem 

and to give our'support to thbse-who are out there on the streets 

dealing with this problem on_a dally basis.

O u r  p o l i c e  t h r o u g h o u t  t h e  s t a t e  h a v e  h u n d r e d s  of c o n t a c t s  d a i l y  

w i t h  p e o p l e  in v a r y i n g  s t a g e s  of i n t o x i c a t i o n ,  w i t h o u t  this s u b s t i t u t e  

the a b i l i t y  to e f f e c t i v e l y  d e a l  w i t h  t h e m  is g r e a t l y  h a m p e r e d .

As the statute now stands police will be in a position to abuse
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FOREWORD

This monograph will consider not only the results of a specific 
program of alcohol abuse intervention such as demographic age distri­
bution, male/female incidents, and how the intervention affects the 
incidence of crime and types affected, but also how the process is set 
up, how it functions, what the risks are, the legal basis for such 
a program, costs, operational evaluations, and how it was implemented. 
This can be made concrete by showing how it was accomplished by the 
North Slope Borough Department of Public Safety. It does not repre­
sent universal answers; however, it can illustrate a type of solution 
to a particular problem: alcohol abuse and its effects on crime and • 
public safety. The last section contains suggestions on how it can 
be designed, initiated, and locally evaluated. Modifications to the 
whole program or parts of it may also be useful to administrators of 
rural police departments and can act as a guide to a new systems 
approach to the problems of alcohol abuse in rural Alaska.

This program could not have been completed without the valuable 
assistance and support of a number of key individuals. In Barrow, 
the continual support and recommendations of the Task Force on 
Alcoholism in early December of 1976, more especially the aid and 
encouragement of the Magistrate, Mrs. Sadie Neakok, and the Assistant 
Magistrate, Mrs. Charlotte Brower. Magistrate Brower assisted with 
the data on death records as well as influenced the continuation of 
the program when others faltered. Data collection was critical to
evaluating the program, and its consistent and careful preparation
was accomplished monthly by Records and Identification Clerk, Becky 
Farmer. Assistance in editing is also acknowledged through the time 
consuming efforts of Dawn Wilson.

Similar acknowledgements are due Mayor Eben Hopson, who sustained 
the program and supported other critical efforts of this department and 
the recommendations of the Task Force on Alcoholism. In the ordinary 
line of cormiand in any police or public safety agency, there are 
critical personnel who will make a policy or program designed by 
administrative directive either work or fail to work. Officer in Charge 
of the Barrow Division, Lt. James Christensen, was the officer who both
pushed and administered the program throughout 1977.



P R E F A C E

Since the Department of Public Safety was established by Borough 
Code in July of 1976, a large part of its time has been devoted to 
changing the images of the police, to the role of police in rural 
Alaska, and to developing new programs and solutions to old and long- 
identified problems. The department has concentrated on developing 
its own resources and new solutions while the State has decreased 
its resource people and levels of service to outlying areas of the 
bush. This concentration, on local resource development has led to 
whole new approaches to old problems.

In late 1975 the State of Alaska, Criminal Justice Planning 
Agency began looking into common reports that alcohol abuse and 
crime were indelibly linked to one another; however, no subsequent 
records or data specifically identified what that relationship was.
All law enforcement agencies in the state, and more particularly the 
rural areas, were asked and encouraged to keep data on alcohol abuse 
and its effects on rates and types of crimes. The formal procedure for 
this program was established by Public Safety late in 1976 when Barrow, 
after being dry for a full year, had voted to sell liquor at a community- 
owned liquor store. The process was a reaction to events of 1975 when 
the city had an abnormally high incidence of abnormal deaths related to 
alcohol, an abnormal number of suicides, and an incidence of crime that 
was not characteristic c* past years.

This monograph and others will be published to illustrate the 
experience of Public Safety in Barrow and the North Slope and hope­
fully to delineate new programs and methods tried and tested. These 
ideas afford other rural areas of Alaska the opportunity to change and/or 
increase efforts at reducing crime.

Kim L. Moeller 
Director
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I

WHY HAVE A DETENTION PROGRAM?

In late 1975, G.U., a 55-year-old alcoholic, who had been 
treated several times within a month for alcohol overdoses and 
drinking Lysol, was found by his grandmother locked in her home after 
she had come home from the Post Office. Barrow Police responded to 
her call and found that G.U. had committed suicide after nonchalantly 
saying goodbye to his grandmother as she left to check the mail. He 
was a likeable and affable person in the community until delerium 
tremens drove him to suicide.

A short time later, E.T., a 25-year-old female, could not be 
awakened by a friend at whose home she had been drinking the night be­
fore. Again, Barrow Police responded and found E.T. on the floor next to 
her bed, apparently dead without any trauma. Autopsy later showed that 
she had drunk so much and so fast the night before that she died from a 
massive overdose of alcohol. (Her blood alcohol content was .39%).
She had never been an alcoholic.

Within weeks of the above reports, E.K., a male, was reported to 
have frozen to death a short distance from Barrow after drinking all 
the previous day. It was later determined that E.K. had purposely com­
mitted suicide by freezing as a result of severe alcoholic depression.

At the end of 1976, a dry year for Barrow, R.S., a three-month- 
old boy was reported not breathing by a highly intoxicated mother. 
Investigation of R.S.'s death showed that the mother had passed out 
from the effects of alcohol, fallen on her baby and smothered him to 
death. For many in the corimunity of Barrow this incident represented 
the last straw of complacent acceptance.

Each anecdote illustrates only a small aspect of the problem of 
alcohol abuse as seen from year to year. The connections between each 
began to reach several important people concerned with public safety in 
Barrow. The result was a Task Force on Alcoholism which met on December 
7, 1976. The task force began the job of identifying those conrnon factors 
that led to these deaths.

Several years ago the Barrow Volunteer Fire Department began to see 
an emerging pattern of fire deaths. From three to eight people per year 
were dying in home fires. Causes were examined, and it was found that 
most home fires were caused by an intoxicated person smoking and passing 
out from the effects of alcohol. They also discovered that no home fire 
resulting in deaths of occupants was caused by purely mechanical faults 
which prohibited occupants from escaping early enough to save their lives.

In combination with the above findings, the police found through 
experience that most crimes were committed by persons at various levels 
of intoxication. It was rare indeed to have any type of serious crime 
committed by someone who was stone cold sober. In fact all serious per­
sonal crimes had been committed by people who either were drunk or had



been drinking shortly before. Resolution of these crimes was easy, but 
the problem increased year after year. It was time to.document the facts 
relating to crime and alcohol.

A Composite Contemporary View of the Alcohol Abuse Problem

Today, the analysis of facts, collection of statistics, and reviews 
of every unnatural death and major crime have produced a conclusion which 
others have hinted at or stated without documentary support. The scene 
was set for some solutions when unnatural deaths began to reach the level 
of natural deaths— a potentially socially repulsive situation. The com­
posite was produced by combining fire deaths, suicides, and crime data 
into a cause and effect relationship. The cause— alcohol abuse. The 
effect— fire deaths, suicides, and crime. A very pragmatic approach led 
to a very simple principle.

The department determined that a significant reduction in all three 
above areas might be accomplished if intervention between alcohol abuse 
and its ultimate effects could be accomplished. Intervention is the key 
principle. The work of the task force did not center around treatment 
of alcoholism nor rehabilitation. It was almost unanimously agreed 
that any effort to reduce problems identified by those means could and 
probably would bog down both the program and personnel resources. The 
resources were not present nor likely to be funded by any state or local 
agency. The solution must be simple, cost effective, and not require new 
resources. The police were the only available agency which had the 
existing resources. Only the police had 24-hour community coverage, fac­
ilities that could conceivably be used, and funding that was not dependent 
upon any outside agency or shaky cycle. However, a major problem had 
occurred just previous to initiating such a program.

Police and the Legal Problem

In 1974 a case involving statutory laws of arrest in incidents of 
Drunk on a Public Highway (DOPH) and Drunk in Public (DIP) came to the 
attention of the Alaska Supreme Court. The decision illustrated a case 
in which an individual had been arrested for Drunk in Public, was 
searched before being placed in detention, and subsequently charged with 
a felony crime as a result of stolen property being found on his person. 
The result of that court review struck down both DOPH and DIP as 
infringements upon the right of the individual and treating an intoxica­
ted person as someone who had committed a crime by being drunk. The land­
mark case originated on the streets of Barrow.

Police departments throughout the State cheered the decision 
because it took the huge burden of managing drunk tanks, with its person­
nel and costly paperwork, off them and placed it elsewhere. It was placed 
in the medical community, as a medical rather than a police problem.

While urban police cheered, rural police were puzzled. What were 
they going to do about intoxicated persons, especially those incapaci­
tated, when no sophisticated medical facilities (nor willing medical 
personnel) were available? People in the Arctic, incapacitated ten 
steps from their front door, let alone out on the streets, would quickly



Legislation was almost immediately responsive with Alaska Statute 
AS 47.37 and an amendment that allowed for the public inebriate to be 
taken into protective custody and, as a last resort, held involuntarily 
for up to twelve hours in a "state or municipal detention facility", 
i.e. jail. '«he only major difference from prior law was the complete 
decriminalization of public intoxication. Hence, public drunks were 
not "arrested" and formally charged, with attendant booking, etc. They 
were detained for their own protection. A great distinction has now 
been made between "arrest" and "detention".

The 1976 amendment stated: If no treatment facility or emergency
medical service is available, a person who appears to be incapacitated 
by alcohol in a public place shall be taken to a state or municipal 
detention facility in the area, if that appears necessary for the 

. protection of the person's health or safety.

The Basis for Initiating a Detention Program

The detention program, by its titlt and statutory requirements, 
represents a new term for police custody that must be categorically 
separated from "arrest". The new term is "detention". With the legal 
problem not only solved but showing in its content a method by which a 
program could legally be initiated, the answer appeared and was clearly 
defined. The burdens of paperwork (case reports), mugging and booking, 
and other associated ills of the old system of DOPH and DIP were elimin­
ated. The principle was then reasonably sound, and the method was opened 
through legislation— particularly in the rural areas of Alaska.

With community support and work by the task force, the North Slope 
Borough initiated a program in January of 1977. The department wanted to 
push its program, gain community support, and obtain a specific data base 
from which to evaluate the results. The following premises were used as a 
basis for the detention program:

1. If alcohol abuse is intercepted during its initial 
course, there should be a reduction in the commission 
of crimes by intoxicated persons.

2. Interception, although not necessarily decreasing 
suicide attempts, should effect a reduction in 
successful suicides.

3. With interception, there should be a reduction in 
residential fires and resultant fatalities.

The program is described in detail in the next chapter.

Why Treatment Was Not Considered in the Program

It has been generally agreed that alcoholism is a disease that 
cannot be completely cured by any method known to science exceDt com­
plete abstention. Even abstention must be supervised and rigidly en­
forced.

f r e e z e  t o  d e a t h .  T h e  u r b a n  p o l i c e  c h e e r e d  a n d  s i g h e d  w i t h  r e l i e f

w h i l e  r u r a l  p o l i c e  h a d  t o  f i n d  a n o t h e r  a n s w e r .



In addition to the a above-stated problem, composite evaluation of 
past incidents showed that almost all crimes, suicides and fire deaths were 
caused by alcohol abuse and not alcoholism. The alcoholic was not part 
of the overall problem to be addressed. The alcohol abuser made up 95% 
of the public problem.

Very few, if any, police departments wish to get involved in the 
medical, psychological, and physiological aspects of alcoholism treat­
ment, It simply takes too much secondary effort by an agency that has 
a more primary responsibility to the public— that of dealing with crime. 
Hence, the program began with no intention of dealing with treatment nor 
becoming involved in rehabilitation. If there was an existing agency to 
deal with treatment, certainly referrals would be made. If not, treatment 
and rehabilitation were not even considered. The primary principle of the 
program was intervention.

The Pittman Survey and Alcohol/Crime Perceptions

The Dittman survey had sore interesting findings which are highly 
applicable to a drunk-detention program in rural areas of Alaska. Some 
of the findings support both the concept of the program and also the 
connections between alcohol abuse and crime. In the report,

"The most striking regional difference was found in the 
area of alcohol use as the basic cause of crime. Respon­
dents in the Northwest, but not in other areas, saw it as 
a cause of both crimes against people (22% of respondents) 
and against property (13% respondents). At th? other ex­
treme not one respondent in Anchorage saw a - :oi il alone as 
the basic cause of crime".

The reports statement that "Alcohol is seen as a b a s : factor only in
rural Alaska..." not only reflects the perceptions o, rural Alaskans, but 
also is representative of facts not yet measured properly by agencies and 
police departments in those areas. With a consistent effort at data 
collection there will be a core of facts which will support the people's 
perceptions and also show the need for a drunk-detention program until 
such time as State programs/agencies initiate facilities for Sleep-Off 
Centers and Detoxification programs through Public Health Service Hospitals 
serving rural areas.

Another section of interest in the Dittman report concerns police 
issues. Again, a shift in attitude between urban and rural areas is indi­
cated from the public survey. Response to the survey's question regarding 
where the emphasis of police activities should be placed showed that "In
rural Alaska, a majority of the public favored emphasizing innovative
preventive activities over traditional patrol and arrest activities".
The rural prevalence of traditional life styles would also indicate that 
police procedures which are standard for urban areas are not necessarily 
useful nor preferred over altered methods of patrol and prevention.



I I

THE DETENTION PROGRAM:

AN OVERVIEW

For our purposes, a Detention Program is an administrative policy 
initiated by the community and police-agency head to control the problems 
related to alcohol abuse. All of the elements can be found in any police 
agency of almost any size. It is specifically designed for those rural 
areas of Alaska which have neither medical delivery systems directed to 
alcoholism or alcohol abuse nor the attendant facilities.

The police administrator, either through research in existing records 
or through personal knowledge, must identify characteristics found in 
unnatural deaths, suicides, and crime. Certainly if the result of research 
were the finding that less than a fourth of the problems or causes were 
related to alcohol abuse, then such a major effort as tse detention pro­
gram of the North Slope Borough's Department of Public oafety might not be 
all that viable. Yet, clearly, if one-half or more can be attributed to 
alcohol abuse, then a detention program should be given major attention 
and concern. A considerable number of conditions must be examined before 
such a program is initiated. For example:

1. Does a rural police deoartment have time to accomplish
the program? , •

2. Does the rural police department have relatively decent 
facilities for the program?

3. Is alcohol abuse identified by others in the community
as a major problem, or is it so minor as to be the
last of their concerns?

4. Is there overall corunitment of the deoartment to 
make it work?

5. After examining the risks involved, does there still 
remain a commitment to a detention program?

6. How can attendant medical problems or even life- 
threatening alcoholic trauma be provided for if it 
becomes necessary?

There are, of course, many more detailed questions about the func­
tional aspects of such a detention program that also have to be answered.
A careful and considerate approach must be maintained for the sake of the 
department and the community.

The North Slope Borough Department of Public Safety

Created in Ju’y of 1976, the department had been given the reSDon- 
sibility of delivering public safety service throughout the 88,000-square- 
mile, seven-village North Slope. The primary concern is delivery of law 
enforcement, fire protection, and emergency medical services to villaaes, 
including Barrow.

- 5 -



The present personnel level for Barrow and the Village Division is 
nineteen sworn personnel and seven support civilian personnel. The facility 
for detentions was built in late 1975 as a modification to an old fire sta­
tion originally built in 1954. The facilities are certainly not modern 
and are probably representative of most rural areas in Alaska. The extent 
of available facilities for the detention program is four detention cells, 
a bathroom separating one cell from the others, and video monitoring 
equipment.

Present operational levels in Barrow provide for two primary one-man 
vehicles on patrol. Extensive medical kits are found in each of the primary 
patrol vehicles. Each Public Safety Officer is required by department policy 
to obtain Registered Emergency Medical Technician status. The same applies 
.for communications personnel.

The Old Method of Daily Operations

Evaluating operations in terms of actual patrol experience and daily 
levels of service demands showed that service requests consumed the smallest 
amount of time. The majority of time was actually used in "driving around" 
and doing security checks. Several years of review showed that there was no 
deterrent to crime, including burglaries, by this use of patrol. The depart­
ment had settled into a response-and-reaction method of operations. Virtually 
all work was accomplished solely upon reaction to service requests and citizen 
complaints. It was not unusual to find two officers responding to a single 
complaint for an eight-hour work shift. The entire operations of the depart­
ment were reaction oriented.

In dealing with intoxicated persons, most often the officers or. duty 
would stop, pick up the intoxicated or incapacitated person take him or her 
home. Twenty minutes later a family member would call and complain that 
A) they want him out; B) he is fighting; or C) he is beating his wife or 
kids. The patrol would respond, say "stop ';hat", and leave. A recurrent 
cycle of behavior would be established by taking the intoxicated person home 
or to a friend's house. It was not unusual to have the person taken home and 
then found dead from fire or suicide a few hours later.

Another method used in dealing with intoxicated persons was to charge
them with Disorderly Conduct, the most abused statutory law on the books'. It 
required the drunk's taking a lazy swing at an officer or cussing one out to 
justify arrest, booking, and court prosecution. Both methods were exercises 
in futility. A more positive approach was needed.

The Detention Program Initiated

Two weeks of advance work initiated tne program. The first week was 
spent in giving both written and oral directions to all Public Safety Officers. 
Staff meetings were formalized to deal with questions about how the program 
was to be accomplished. Meetings with health personnel and community health 
providers identified anticipated medical problems. The second week was spent 
in public explanation of the policy and program through the radio and tele­
vision. The task force assisted with this phase of the program so that vir­
tually every resident of Barrow would be aware of the program and ho 1 it
would work in advance of its actual initiation on the streets, in the homes,
and in public places.



T h e  B a r r o w  E x p e r i e n c e

The first three months (January, February, March) presented a problem 
with the program that was not anticipated at first. It was found that few 
of the duty officers were excited about or interested in this program.
Little progress was made and only a very slow increase was shown in deten­
tions. With supervisory guidance, departmental meetings, and further convin­
cing, the program b&gan to take off in the proper direction. There was a 
great deal of confusion about the difference between "arrest" and detention.
That confusion led Public Safety Officers to conflicts over the role that 
they were to take and their personal relationships to the treatment of those 
detained for public intoxication. It was found that officers were taking 
intoxicated members of families from their own homes and detaining them, 
under the assumption that they had the authority to do so. Booking forms 
were mislabeled as "arrests" rather than "detention only". Fingerprints and 
mug photos were being taken. A major confusion over the purpose and intent 
of the detention program existed.

A major complaint of experienced police officers was their reluctance 
to deal personally with people solely because they were intoxicated. They 
found it reprehensible and unprofessional to accomplish such mundane tasks as 
dealing with a person who was slobbering drunk. It did not tax their resources, 
but it certainly taxed their personal attitudes about the worth of someone 
very drunk. Another complaint about officers dealing with the program was 
their intransigence in identifying their role as police who dealt with crime 
and not the social ills of a community. They simply could not identify the 
cause-and-effect relationship of alcohol abuse to levels of crime.

However, with training sessions on the causes and processes of alcohol 
abuse, there came about a complete change in attitude and approach to the 
overall problem. The program began to work as detentions began to climb month 
by month. With this type of change, another interesting problem, not antici­
pated by supervisors and administrators arose.

After six months of experience and monthly charting of detentions, it was 
found that no one had anticipated answering the question: Where would it stOD 
or level off? The surprising answer at the end of the year is that it never 
did level off or stop at any particular point. The result was the continuina 
overloading of facilities and extremely crowded conditions at the jail. On 
one occasion seventeen persons were detained in a six-hour period in a facility 
designed for a maximum single occupancy of four. The facility is simoly not
large enough to handle actual need. In any event, it was decided to continue
the program n spite of the overloading, as its effectiveness at reducing 
crime, suic.Jes, and unnatural deaths was becoming self-evident. At this point 
even community support grew for its continuance, with frequent calls from the 
general public asking that persons they had seen intoxicated on the streets 
be picked up and detained.

The highest level of detentions for intoxication was reached durina the 
last month of the "wet" year, at one-hundred fifteen (115) persons detained 
for the month of December. It was also discovered that the most consistent 
average time required for an intoxicated person to sober up completely was
between five and seven hours. Of those hours, the first was generally an
excitement stage, and the remainder were occupied by sleeping. After the



mandatory eight hours from time of detention was reached, those still 
sleeping were allowed to sleep until they awoke and then were immediately 
released. Those awake at eight hours were immediately released.

Recidivism was obviously very high; however, it was soon discovered 
that those who had completed the process rarely, if ever, committed any 
crime or attempts at suicide within 72 hours of being released. In addi­
tion, it was also discovered that most of the crime that continued during
the program was committed by individuals intoxicated but missed by the ef­
forts of the program. Crimes occurring on the streets became nonexistent; 
most were comnitted in the offender's own home.

Actual Costs Evaluated for Continuing Impact

Initially, the only cost associated with start-up of the program was 
installation of a TV-monitor system. This system was installed with two
separate goals in mind. First, direct observation by communications per­
sonnel to assist in identifying medical problems and abnormal activity 
(attempts at suicide, DT's, etc.). The second purpose was to reduce any 
cost impact by eliminating the necessity for hiring guards and providing 
around-the-clock observation (which would greatly increase actual dollars 
expended in the program). This simple, one-time cost alleviated a parti­
cular threat to the well-being of detainees— suicide attempts in the cells.
As a matter of procedure, all property was removed and inventoried in the
same manner as for criminal arrestees. Belts and shoes, as well as parkas
and coats, were also removed. There were fifteen (15) actual suicide a t­
tempts within the cells. Fourteen were immediately prevented by duty 
personnel. One actually succeeded. (See Section IV: Problems, Costs and
Evaluation).

The Results of the Drunk Detention Program in 1977

At the end of the firsfyear, evaluation produced some unusual results.
Some were planned as objectives while others were surprise results. The first 
surprise was the net total of detainees (664) which indicated a huge number of 
persons processed through the program. Certainly the total number was not 
indicative of the actual number of individuals detained in the program.
Returnees were very common and probably comprise about one-half of the total. 
Hence, the actual number of individuals may well be closer to 330 - 5 to 10.
This figure represents well over twelve percent of the total population of
the City of Barrow. —  *

Another result was the discovery that the ceiling, or maximum level of 
detentions per month, was never actually reached during any time of the program. 
Appendix A shows that the single highest month of detentions was the last 
ir.cnth of the year, December. The only interruption in steady monthly increases 
was September and October which reflected a diversion from the effort to the 
management of an unusual incidence of very serious crimes durinq those two 
months. Aside from that single influence, the chart demonstrates a steady 
upward trend-allowing only speculation on what the peak actually could have 
been. Also, there could possibly be an artificial limit in terms of man hours 
applied to the program.

SDme of the major effects of the program were:

1. No deaths occurred by freezing. ... ... v,.*.

2. Two suicides occurred as compared to an annual average of 
five to seven.



3. Service requestr doubled, yet there was an overall decrease 
. In reported crime.

4. Arrests, specifically the need for arrests, decreased by 35%.

5. A significant decrease in crimes against persons resulted.

6. A signigicant decrease in misdemeanor crimes resulted.

7. Two deaths by fire occurred, each alcohol related, and each in
the victim's own home, compared to an annual average of five.

8. A significant reduction in investigative case work occurred,
allowing for a huge increase in time available for the deten­
tion program. :

With a continuance cf the program throughout 1978, a complete data 
base will bs available for detailed analysis, resulting from 1976 dry 
(no detentions), 1977 wet (detentions) through 1978 dry (detentions).
A complete three-year data base analyzing alcohol abuse as it relates to 
the incidence of crime will be available by January of 1979.
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AND APPROACH TO IMPLEMENTATION

Needs Analysis

Barrow. A city with a population of approximately 2600 has stabilized 
the number of personnel considered necessary for Public Safety Services at - 
eleven officers, taking into account the seasonal peaks and declines in 
criminal activity, most officers had a great deal of time on their hands in 
which to take a more positive and preventive role in the community. Person­
al experience shownd clearly that Barrow suffered from an abnormally high 
abuse of alcohol; however, there were no detailed records to back up the 
personal knowledge. When compared with other agency data and more espec­
ially sociological studies by the University of Alaska, Barrow was typical 
of native rural populations throughout the State of Alaska. When compared 
with the urban areas of Alaska, Barrow still displays some anomalies in the 
area of crime and alcohol abuse. Barrow and the North Slope Borough identi­
fied four problem areas. They were suicides, incidence of homicide, fire 
deaths, incidence of alcohol abuse. The Criminal Justice Planning Agency, 
through studies of the Uniform Crime statistics, showed a higher rate of 
incidence for all four areas in native rural Alaska. Barrow is considered 
to be typical of the norm in those statistics.

Because of its size, job availability, social and •vconomic factors, and 
seasonal trade-offs in activity levels, Barrow is net representative of most 
other villages within the North Slope. Barrow is viewed as"the city" by such 
villages as Wainwright, Pt. Hope, Kaktovik, Nuiqsut, and Atkasook. These 
villages range in population from 150 up to 450. Barrow and these sister vil­
lages have similar problems of alcohol abuse and its results.

The North Slope Borough. Seven villages within the borough have slightly 
different community natures, but the problems of alcohol abuse and crime are 
even more accentuated in their life styles. What, in’Barrow, is viewed as a 
minor incident will be perceived as a major problem in the village. This 
emphasis is the result of a lack of resources for dealing with the problem 
there. Hence, all the available data applicable to Barrow would be magnified 
in smaller comnunities lacking the facilities and personnel to manage them. 
Very little village data is available; however, personal experience again dic­
tates that the same detention program would have an even greater effect in 
smaller communities. While the villages outside of Barrow are always "dry", 
what happens in Barrow .as a direct influence on village life. A logical 
assumption is that the same is true of other regions of rural Alaska" The 
needs are interrelated and inseparable.

System Objectives

While the principle behind a drunk-detention program is simple, it 
must reflect specific 'bjectives related to actual occurrences which point 
outthe need for the program. If the objectives are not identified by detailed 
research it will be very difficult to attempt the introduction of the program 
to personnel in one's own department. Identifying specific objectives makes 
implementation much easier to push— both to the community at large and to 
the local police department. In developing these objectives, there are some 
hurdles to overcome that will reflect upon both the need and the methods used 
to implement the program. Several questions must be answered to implement the 
program.

N E E D S  A N A L Y S I S ,  S Y S T E M  O B J E C T I V E S ,



Several questions must be answered to the general y-.olio's satisfaction:

1. Assuming widely accepted justification for such a program, 
hi.w willing is the community to accept existing facility 
conditions?

2. What exactly is the objective and goal of the program? Can 
it be articulated clearly?

3. To what degree will.the community continue to support the 
initial effort?

4. Should it make a difference in program implementation if 
the community is wet or dry?

5. If something goes wrong (such as suicide in a cell of 
someone detained) can the program survive criticism and 
continue?

6. Is there an adequate, trained staff attending the facilities?
If not, are the community and the police agency willing to 
support training?

7. What modifications to facilities and assignment of personnel 
will the community support? How much will it cost?

8., Can the program demonstrate cost-effective management?

The pattern of research may be evident to the police administrator;
however, it must also be shown to community leaders without bias and with a
commitment of real concern over possible effects of the program.

The objectives for the Barrow drunk-detrntion program were identified 
by both the local task force and managers c* the department. The "Task 
Force on Alcoholism Report" filed in December of 1976 identified the 
objectives and consolidated ideas from key agencies/personnel. They are:

A. Death rates increase with the greatest impact on the younger
people of the community.

8. Adult and juvenile crime greatly increases.

C. Family problems greatly increase with impact from the very 
young through young adults.

D. Related medical problems greatly incr -se.

E. Property damage increases.

F. Family life structures are de M v e l y  influenced by 
alcohol abuse.

Research .ndicated that there were four goals to establish for the pro­
gram to actually demonstrate that it worked. The first was a clear reduction 
in suicides since all suicides in the past were directly linked to hian intoxi­
cation. The second was reduction in the number of house fires and individual 
death rates from fires directly caused by intoxication. The third was a clear
decrease in crimes (initially unspecified by type). And the fourth was to
remove "the drunks from our streets" since this was seen as a very negative 
community image. An adjunct to these goals was the elimination of deaths by 
freezing in the streets and byways of Barrow proper.
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The latter goal was, by far, the easiest goal to initiate since it did 
not reflect upo any individual's social stature or stanciing in the community, 
but was clearly life-saving activity. This single goal was clearly directed 
towards the officers who woulu be responsible for the success or failure of 
the program. Normally being held publicly responsible for individual pro­
tection of life, the officer was individually instructed that common occur­
rences of freezing deaths resulted from intoxicated and incapacitated persons 
walking to and from parties and/or homes. This single goal reinforced the 
officer's feeling of responsibility towards intoxicated persons, and, at the 
same time, increased his motivation to stop and detain rather than "pass by 
the incapacitated". As a result, not a single person died of exposure in 
Barrow during 1977.

Approach to Implementation

Implementation was begun by the distribution of a written policy and 
description of the program to all department personnal as well as all task 
force members. Only tenacity kept the program from suffering collapse after 
the first few months when alcohol-related deaths continued to occur. The 
initial difficulty was the failure to adequately explain it to working per­
sonnel and measure what was asked of them against their own private attitudes 
towards this kind of program. It must be set in the mind of the police admin­
istrator that the program will be continued for at least a full year. It 
can then, and only then, be adequately and intelligently analyzed for results. 
After the first year it will be time to determine whether or not the program is 
of such value as to continue it indefinitely or for another trial period.



PROBLEMS, COSTS, AND EVALUATIONS

Data analysis and records kept by the department during calendar year 
1977 have identified several specific problems that require not only men­
tion but detailed explanation. They are critical to both the results and 
the continuance of the program. The most important problems are:

* Officer personnel attitudes and demeanor in handling intoxi­
cated persons.

* Knowledge of alcohol abuse and stages of alcoholic influence.

* Identification of procedures separating "arrest" from "detention".

* Guarding against medical and mental problems occurring in the 
facility.

* Handling suicide attempts in tho facility.

* Officer knowledge of Delerium Tremens.

* Typical cycle of detainees' behavior and signs of critical events.

* TV monitoring versus jail guards.

* Present resource and emergency resource reactions.

* Publicizing fully the operation of the program.

* Officer risks and the use of physical restraint.

* Length of needed detention time.

Identification of all the above areas is the result of an exhaustive 
study and evaluation of data, personal knowledge and observation, and feed­
back from both operational personnel and the community at large.

Attitudes

Critical to the program is a whole melange of psychological attitudes 
found in officer personnel. For many officers who have had little formal 
training and very negative experiences with intoxicated persons, the handling 
of drunks reflects the acting out of oftentimes very negative personal habits 
and attitudes. If an attitude is demonstrated that intoxicated people should be 
treated as less than normal, or as less than full human beings, the program will
accentuate it. Officers will become extremely cynical, an attitude often caus­
ing verbal abuse and jeering, and frequently leading to fights between detainee 
and officer. Another more critical contact-related problem is lack of simple 
knowledge of the physical influences of alcohol on the body. This is especially 
important when an intoxicated person becomes combative. The restraint necessary 
is often very little, but only if knowledge of non-injurious methods are avail­
able; when they are not, it is quite possible to break a detainee's arm by 
using a come-along hold meant for sober persons--simply because the detainees
ability to feel pain is extremely reduced.

Knowledge of Alcohol's Influence on Behavior

It is also important that officers be trained in understanding alcohol's 
effects, both physical and mental, upon the intoxicated person. It will be 
reflected in behavior ranging from frivolous to boisterous and extremely com­
bative. Officers with full knowledge will immediately understand that intoxi-
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criminal or the mental case in a manic state. If treated properly and 
carefully, with a measure of respect, the drunk will later frequently thank 
officers for their assistance and apologize for uncontrolled behavior. It 
is very important to the individual detainee that he not be treated as a 
child nor suffer "loss of face" or a feeling of loss of self-respect. Of­
ten, these attitudes and feelings will remain even after the alcoholic haze 
has completely left. Contrary to popular belief, intoxicated persons more 
often than not remember how they have been treated and will not likely forget, 
mistreatment and belittlement.

Identification Proc iures in Arrest Versus Detention

This problem can easily be eliminated from the very beginning if more 
time is spent in preparing officers and encouraging their participation i.n 
the proe.ram— assumptions at the beginning frequently turn out to be com­
pletely wrong, sometimes to a fault. This area actually represents the de- 
tiiled operational processes for the program. It should be gone over with 
officers of the line in advance of starting the program so a clear definition 
ard a clear distinction is made between a person who is detained in a non­
criminal manner and a person who is arrested in the normal criminal process. 
This department, with a full year of experience, has completely overcome this 
initial problem; however, the experience can benefit others who may want to 
initiate a similar program and prevent breakdowns in the initial stages which 
may threaten its continuation.

Medical and Mental Problems

Both problems must be addressed in advance and very carefully if disasters 
are to be prevented. There must be identified resource people who are immed­
iately available for medical treatment. Also essential is the training of line 
officers to insure recognition of critical clues to oncoming medical trauma. 
Officers must understand that at the time a detainee is originally picked ud

he will be at a certain stage in his consumption and intoxication. There is
a clear and critical difference. That difference can frequently make the 
difference between life and death. Hence, the detainee, for at least the 
first hour or so, must be watched very carefully for signs of the following 
physical trauma:

1. Severe depression and suicide attempts.

2. Severe physical depression leading to slow collapse of the
central nervous system, i.e., breathing and heart dysfunction.

3. Severe manic behavior that will cause self injury in almost
any facility or situation.

4. Aspiration, e.g., choking on own vomit, either while awake or
asleep.

Virtually all of the above represent life-threatening situations which 
almost any detainee can experience. A key check-point principle in observa­
tion is any sudden change in behavior. If boisterous and loud, a sudden change 
no very calm, quiet behavior should be immediately checked in person. It is a 
common signal of either mental or physical behavior changes. If a subject
suddenly goes to sleep and is not checked personally by someone, he or she
could aspirate without moving a visible inch, causing death unobserved and 
unknown to those responsible for his care. Sudden calm also reflects a sig­
nal of impending suicide attempts. Attempts are limited only by the material 
and resources available and sheer imagination. Imagination is never lacking 
in those intent upon suicide. Pain thresholds are sohtghas to make the in-
COnCPivahlo a n r a r t i r a l  v o a l i + v



Depression of the central nervous system may occur an hour or more after 
an intoxicated person is detained, simply because his body and system have 
not, at the time of interception, completely absorbed the alcohol into the 
body. He could conceivable die from alcohol overdose an hour after being 
placed in detention.

Since this are? ;s well planned and response systems were lined up in 
advance, such occurrences were fully prevented with the exception of a single 
suicide which occurred in a cell. The suicide occurred within five minutes 
of the time a highly boisterous, intoxicated female suddenly quieted down-- 
medical aid was immediate; however, it was also too late. The system of safe­
guards worked fine, but was not fas-; enough to prevent her death.

It should be a warning, not only to this department but others who 
detain intoxicated persons for any reason, that constant watchfulness and 
knowledge of the signals is critical.

Handling Suicide Attempts in the Detention Facility

As related above, during the report period fifteen recorded attempts at 
suicide occurred within the detention facility. Over 600 detainees were 
processed prior to a single successful attempt. While the occurrence was 
singularly tragic in and of itself, only one other suicide occurred in the 
Barrow population unattended and undiscovered. The normal attempts and actual 
successes for the year were prevented by the program since no other influencing 
factor can account for such positive results. It would be logical to deduce 
that attempts made in detention could arid probably would have occurred outside 
the facility with a greate- chance of success and complete anonimity. As it 
was, fifteen attempts were attended, stopped, and provided treatment.

A system was established to identify each person who attempted suicide 
at any time, resulting in- special attention for those detained another time. 
Card index files were made (commonly called Field Interview or FI cards) and 
green notes were attached to the FI of anyone attempting suicide sc that 
screening against such cards alerted communications and officer personnel to 
pay particular attention to them. Such attention to detail in all probability 
saved several lives during the course of the program.

Officer Knowledge of DT's
' 1 ■ #

Erratic behavior by detainees frequently demonstrated the effects of 
Delerium Tremens. Locally, such medical terms are labeled the "snakes"-- 
one manifestation of the hallucinations suffered by those going through D T ’s. 
Such erratic behavior can be very dangerous if not understood and treated by 
proper medical authorities. Oftentimes a demented paranoia occurs that can 
be transferred onto officers and/or facility personnel. This sometimes leads 
to attacks, escape attempts, bizarre behavior, and suicide attempts. Personnel 
were instructed that should any of this special type of behavior occur, the 
detainee was to be immediately transported to the local hospital and admitted 
for treatment.

Typical Behavior Cycles of Detainees

No single cycle of behavior is typical of all cases. Most often a de­
tainee was brought in, inventory searched, identified by name only, screened 
against FI cards, hat coat, belt and shoes, removed, and was placed in a deten­
tion cell that is always lighted, cleaned daily, and has bedding available. 
Requests for coffee or water were always filled, and the detainee generally



went to sleep a short time later. Sleeping is common, but also dangerous 
if not properly observed. A simple procedure for observation is to stand
outside the cell and count respirations— it is a gooj indication of the
physical condition in which the intoxicated person is found. This cannot
be done over a television monitor. It must be done in nerson with full know­
ledge of what signs respiration signals. It demonstrates a clear airway, 
normal breathing and normal sleep. It will immediately show problems with 
breathing, airway obstructions, and pre-comatose depression.

Another observation can be made in the same manrier— that of uncontrolled
urination or bowel movements. Such occurrences are a clear danger signal that 
requires immediate response and attention.

Frequently detainees will exhibit self-destructive behavior by beating 
their fists, feet, or heads against the walls of the cell. When this occurred,
measures for first aid were carried out and a short waiting period was initia­
ted. If absolutely necessary, detainees were physically restrained until the 
behavior ended.

TV Monitoring Versus Jail Guards

TV monitoring is a static method of observation that is dangerous for 
several reasons. It often can create false reliance upon mechanical means of 
observation. It is also not sufficiently clear enough to make visual checks 
of critical factors. It will not show breathing difficulties, potential 
aspiration, pre-comatose conditions, and other signals critical to detainee 
medical needs. On the other hand, it does provide a safe means to observe 
manic and erratic behavior; it insulates the observer from becoming a source 
for the venting of frustrations and potential attacks. The most significant 
method for calming the intoxicated person is leaving him or her alone, but 
discreetly observed. The best solution to observation and care is a combina­
tion of both. However neither should be relied upon alone to solve the prob­
lem of observation.

Emergency Resource Reactions

The Department of Public Safety is the center for all emergency communi­
cations in Barrow and the North Slope— including direct radio alerting of 
medical personnel, at the PHS Hospital. Such communications, in addition to 
direct and immediate ambulance alerts, establishes the foundation for emergen­
cy resource reactions. In addition, trained emergency medical personnel are 
supplemented by department personnel in line officers as well as communica­
tions personnel. The result is an almost immediate response to any medical 
crisis within the facility. This resource must be initially evaluated and 
provided before such a program of drunk detentions is initiated. It serves to 
protect all parties concerned. It also prevents gross mismanagement of 
detainees in the program.

Pub!icity

The department insured that, with the cooperation of the task force, 
the whole commumity was informed about the program, how it would actually 
work and the potential benefits and risks involved. The public's complete 
awareness and support of the program saved it from complete destruction when 
the suicide occurred in December of 1977, the last month of the community-wide 
effort. Weekly and monthly the public was informed about its progress with 
radio announcements. Virtually all feedback from the general community was of 
a positive nature. The program could not be accomplished without full Darti-



Officer Risk

It was found that officer risk was actually very small. There was 
greater risk to the intoxicated person than to officers. Intoxicated per­
sons were found to be uncoordinated and unable, for the most part, to be 
successful in attacks on officers. Very few attacks occurred, and all were 
very minor. A primary reason for this was the publicity which informed not 
only the general public but detainees as well. Intoxicated persons knew in 
advance what was going to happen, and as a result there was no fear nor 
mystery associated with it.

Detention Time

Detention time is defined as the length of time necessary to hold the 
intoxicated person until complete remission of the effects. Initially the 
time was set at a maximum of eight hours. While only an unproven estimate, 
the eight hours' maximum time proved to be sufficient. Certainly any longer 
period of time would have caused a strain on facilities and cost overhead.
A minimum was set at four hours. This also proved to be very valuable for 
thoso less intoxicated than others. . No allowance should be made for more 
than a twelve-hour limit. An extentiori of this type would cause a breakdown 
in operations of the facility, disruption of detainees' time, considered 
valuable for family and job related needs, and an unncessary burden upon pro­
gram personnel and officers. The 4 to 8 hour limit proved to be very practical 
as well as acceptable to officers and the general public. It also prevented any 
misuse of the program by unnecessary detaining. It acted as one of many checks 
and balances.

Program Costs

Evaluation consisted of monthly data on the number of persons detained 
in the program and a comparison with prior years' incidence of crimes, fire 
deaths, and suicides. A monthly analysis also tells the administrator whether 
or not modifications are needed in the program as well as performance results 
by line officers in developing the program objectives. This can only be 
accomplished if a system of monthly data reporting has already been established. 
The department's experience illustrates that the ceiling of detainee pickups 
never was reached for the year 1977, as the last month of the year was the 
highest. The progression of numbers will act as anchors to the evaluative 
picture formed after the first few months. Community feedback is also an anch­
or to the evaluation process, in that negative feedback will indicate chanaes, 
modifications, or failure of the program. Such feedback represents a form of 
reality testing critical to its continuance

Data for the previous year must also be handy for comparison on a 
month-to-month basis. If it- is seen as effecting the reduction of the number 
of necessary arrests, reduction in misdemeanor complaints filed with the local 
court, and an overall reduction in the number of crimes reported, tne adminis­
trator may want a certain part of the program reinforced and other parts de-em- 
phasized. If, after three or four months, there is no difference in activity 
levels, there will have to be a reevaluation of the program and its effectiveness
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SMPLEMENTATION STEPS 

Identify and Evaluate Effects of Alcohol Abuse

It is the police administrator's role to accomplish this task through 
available records of police, fire, and medical activities within his own 
community. Screening these results through local leaders who may well.be 
?-*are of the impact of alcohol abuse will result in the formulation of 
cooperative efforts towards implementation of a drunk-detention program.
The effort at identifying effects and causes will dictate the need for 
the program and a group of concerned and cooperative citizens and police 
personnel.

Short-Term Group Organization

The organizing of a short-term group will serve to initiate the program 
since it cannot be developed in a vacuum. The task force may be small in num­
ber but represent a group of community leaders. It certainly will not work
on a principle of "white hat missionary zeal", nor a one-man showmanship 
project. Several meetings in a short period of time will effectively bring 
out identified needs and anticipated impacts. The work of this group is to 
act as an advisory council to the police administrator in formulating the 
program and the mechanics that fit the local situation. The group will also 
identify what facilities are available to select from or determine that a 
single facility will have to be upgraded with minor additions and used regard­
less of its inherent faults. Such was the case with the Ci.ty of Barrow--a
facility obviously not designed for such a program, but the only one available, 
was used.

The group will also tend to establish requirements for care and 
resources that need to be directed at the proqram. Those especially important 
will be medical resource persons, voluntary aides, or personnel training 
needed prior to program initiation. In addition, all of the necessary function­
al parts identified in this monograph will have to be addressed in advance. At 
the end of the group's short life, a decision will have to be made by them and 
the administrator as to whether to go ahead with the program, or that it is not 
feasible.

Once the program is actually initiated, the need for the group's exis­
tence will diminish, and the responsibility for the program will fall upon the 
police administrator.

The Police Administrator Evaluates Internal Resources

It becomes incumbent upon the administrator to evaluate several aspects 
of his own departmental resources before deciding to go ahead. They are the 
following:

* Train department personnel in advanced first aid at the least, 
and preferably to the EMT level.

* Check personnel attitudes towards the program after training 
them in aspects of alcohol abuse and the preventative concerns 
of the program.

* Evaluate, correct, or modify existing facilities for the 
function they will serve in the program.



* Insure public information about the nature of the program, 
how it will function, and when, where and under what circum­
stances it will be initiated.

* Establish close and permanerJ- elationships with medical 
facilities and personnel.

After the first three or four months of careful observations any 
modifications needed should become evident. It is important that the 
commitment to the program be for at least one full year in order to provide 
any real and significant effects. Decisions for continuation or elimination 
of the program altogether will also tend to be self evident at the conclusion 
of a full years efforts.

Personal involvement of the police administrator during the initial 
stages will also be very important, simply to insure that his own infor­
mation is consistent with what may be reported to him by staff and line 
officers. A breakdown in that information and sharing process will add 
great risks to the program if the administrator fails to take a personal 
interest in how it is initially developed. His own personal evaluation is 
likely to be more objective than those of line officers or staff officers, 
who may be the recipients of officer complaints and feel obligated to pass 
them on.

Program Initiated After Public is Informed

With prior public education, one of the most common results to be 
expected is that some of the informed public will also be those detained. 
Their prior knowledge of how the program works, that it is completely 
decriminalized and humanly safe, will prevent stiff opposition to its 
implementation during the first few weeks or months. There will also be 
feedback from those actually detained in terms of their expressed feelings 
about the program and how they were treated. This too, should be considered 
as valid as other forms of input.



VI

PROGRAM MODEL EVALUATION

Evaluative Methods and Criteria

An evaluation of the Detention Program includes a three-year data 
base and application of the standard scientific statistical analysis 
processes. Rather than applying only the "dry" statistical method the 
author intends to develop and use transliteration into humanistic terms 
to illustrate what the raw data may not clearly show. This will be 
accomplished using a comparative method of human activities along with 
controlled and uncontrolled variables. The uncontrolled variables will 
be identified and will include such influences as seasonal variations, 
seasonal community activities, employment rates, raw data on availability 
of increased or decreased income, and some attempts at relatively viable 
psychological foundations for alcohol consumption.

The base-line group for all statistical and sociological evaluation 
will be the Barrow population figures as of July 1973. With this base­
line group it will be possible to identify, within reasonable limits, 
the entire pathology of alcohol use in the City of Barrow for a three, 
year period. While some statistical charting may tend to speak for it­
self it does not, however, deliniate precisely the extent nor the effect 
of the whole realm of alcohol abuse in human terms.

The social pathology of crime and its commission can be laid squarely 
upon alcohol abuse. No other influence, no matter how apparently valid 
or significant can begin to match the straight line influence of alcohol 
abuse and crime in Barrow. Raw data results clearly develop specific 
pathologies and trends in sociological terms.

Interpretation of Raw Data

Some generalizations are clear when viewing the results of the Deten­
tion Program for Barrow. The following statements are deduced from raw 
data as no other variable can account for the net results shown to date:

- Suicide and alcohol abuse are not only linked but pathologically 
related. As an axiom, suicidal behavior requires a breaxdown
in inhabitions against such an act and therefore, in the Barrow 
population at least, requires intoxication. Hence, zero success 
inclusive of at least twenty-five attempts in the population 
for a full calendar year is strong support for such a statement.
To effectively support the zero suicide-success rate, it is nec­
essary to maintain a 90 to 952 efficiency rate of detentions.

- The incidents of home fires and fire deaths are directly related
to alcohol incapacitation. No other influence nor outside variable 
can be used to explain the zero fire-related death rate.
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Interpretation of Raw Data

- Incidents of accidental death have been reduced by an actual 
90%. The implications for the population of Barrow are fantas­
tic. It has been 18 months since an accidental freezing death 
has occurred. The Detention Program has come very close to 
completely zeroing out accidental deaths. •

- Crime reduction, caused by interception of alcohol abusers,
is close to 60% in a two-year time frame. Only the efficiency 
of the program model enforcement dictates the level of crime. 
Therefore, crime canbe, and is, controlled with an iron hand 
by high levels of detention efficiency. Serious crimes against 
persons and property have been reduced by nearly 40% in one 
year.

Conclusions and Implications for Rural Alaska

Since indisputable proof is now available for what was unsupported 
contentions of rural communities' crime and abnormally high death rates, 
the only serious question remaining is not if other rural communities 
should follow suit, but when they should begin their own detention 
programs. The model results coming from a detention program will no 
doubt come as a shock to the criminal justice system. Fighting the 
root cause of crime is far more profitable to communities than the 
actual investigation and resolution of crimes after the fact.

It is a radical departure for any police agency to examine root 
cause and effect relationships and decide to attack the cause and not 
the effect. However, for rural Alaska communities there can be no re­
maining doubt that attacking alcohol abuse is far more rewarding and 
profitable in terms of success rates than any other known approach to 
date. In the savings of life alone, the value of the D e t e m ’on Program 
is unquestionable. If a police agencies highest goal is not the saving 
of life, it certainly ought to be in light of this programs' ability 
to accomplish just such a goal.

Admittedly, the approach is contrary to the TV and general 
publics' perception of cops and robbers. There is little glitter and 
glory in tangent approaches to traditional crime problems but when seen 
as a who!istic framework, the success can be just as rewarding in the 
eyes of the community. The basis for such a tangent approach is the 
early recognition that traditional ways of solving the crime problem 
do not work. If is a nonproductive exercise in futility to maintain 
traditional approaches with a proven failure rate. Drastic and experi­
mental methods result in success rates far exceeding those of any known 
past methods when applied to today's communities.



C o n t r o l l e d  V a r i a b l e s  i n  t h e  D e t e n t i o n  M o d e l

Controlled variables are those which include facets of the model 
design during the early stages and any modifications that were made 
in the process of the two-year development. Early stage controlled 
variables included:

A. Detention of intoxicated persons in public places and streets.

B. Maximum detention time of 8 hours.

C. Some a.lowance for transfers of intoxicated persons to their 
homes and/or release to sober adult care.

D. Minor allowance for removal and detention of those intoxicated 
in their own homes.

E. Detention considered a secondary patrol strategy by managers.

The above listed variables were not rigidly enforced nor pushed by the 
staff responsible for patrol strategies. This slow process of enforce­
ment continued for the first 8 months of the detention program model.
Only after 8 months was a significant change initiated and added con­
trol variables considered. The information feed-back as a result of 
immediately visible successes resulted in added modifications and a 
more rigid management of the program.

Later controlled variables, initiated only after approximately 8 months 
of experience, resulted in the following:

A. Maximum detention time was increased to the statutory limit of 
12 hours.

B. Transference of intoxicated persons to homes was absolutely 
forbidden - enforcement was specific and direct.

C. Complaints from household members about family/relatives being 
intoxicated resulted in direct removal to detention facility 
with no exceptions.

D. Detention considered as a primary patrol strategy by managers 
and adopted by Vine patrol officers.

Any person intoxicated, anywhere, anytime, was detained without exception 
and provisions for release to home and/or sober adults was discontinued. 
Hence, the effeciency of finding and detaining intoxic V.ed persons drasti 
ally increase finally leveling off at approximately 9d to 95%. It soon 
became apparent that any person o was drunk had a 1 in 10 chance of bei 
missed by patrol and placed in the detention program.



U n c o n t r o l l e d  V a r i a b l e s  a n d  P o t e n t i a l  E f f e c t s

Not all uncontrolled variables can be accurately identified nor 
accurately measured. Among those outside influences were:

A. High employment rate and high availability of jobs throughout 
1978 due in large part to Borough construction (major) pro­
jects continuing throughout the winter with no let-up.

B. Wein Air Alaska's half fare round trip plan between Fairbanks 
(the source of supply for Barrow alcohol) and Barrow. The 
cost of travel on weekends was cut in half. From date of 
initiation detentions increased by 40%.

C. During .978 the Whaling Controversy lead to a low success 
rate and angry social feelings about outside restrictions 
resulting in higher incidents uf detentions and arrests 
than is normally found during the whaling season (the lowest 
crime and drinking period in Barrow for the last three years)-

D. Seasonal variations on community activity (specifically local 
native subsistence, fishing, etc.) anticipated and relatively 
accurate. Cultural community activities cause a significant 
reduction in alcohol abuse and crime.

E. Cause and effect of maj^r social engineering resulting from 
massive use of apartment living for a large portion nf the 
elderly ponulation and the division of expanded famil. units 
into smaller disassociated ones resulted in increases of 
alcohol abuse in the Fall of 1978.

F. Increased income availability due to employment opportunities 
resulted in more money, hence increase in alcohol consumption.

G. Initial drive against bootlegging resulted in eight arrests 
during a two week period, one conviction, and seven aquittals. 
Barrow juries would not convict local bootleggers even with

'substantial proof. Those pleading guilty received meaningless 
sentences. Deterrence was non-existent.

H. Intelligence collection on bootleggers indica:ed that a massive 
number of individuals found it socially acceptable to make a 
"little money on the side". Nearly fifty persons were identi­
fied ?s illegal sellers of alcohol as oppossed to a relatively 
few individuals operating on a large scale. There are no large 
scale bootlegging operations in Barrow during 1978.

I. Present data indicates that one out of every two adults in Barrow 
purchase and concume bootleg alcohol. Chances are two to one 
that u juror buys and consumes bootleg alcohol.



Averaging as a False Indicator

During calendar year 1977 the average detention counts per month was 

55. However, the charting of detention incidents was highly skewed with 

the base line year showing a 45 degree increase throughout the year and 
no sign of reaching any maximum number per month). While 1978 showed a 

marked flattening of monthly averages (93) the same effect hold true for 

this recent year. End of year averages are again skewed and increasing.

When the monthly average for 1977 (at 55) is compared to the 1978 

average (93) a false impression is apparently shown by the almost double 

monthly average. The explanation is relatively simple to understand. 

During 1977 the effeciency of the detention patrol stragety for the first 

eight months was weak. The late aodition or modification of controlled 

variables easily accounts for this percentage discrepancy.

Averaging detentions by month for the 1978 year is also a false 

method of determining realistic measures since, once again, the late 
year increases defy tho averages. Only uncontrolled variables can 

account for a second level increase for 1978. The author can think 

of only one conclusion to draw from the steady rate of increases over 
this two-year period.

Aside from the fact that averaging becomes a false indicator, as 

long as annual increases continue towards the end of each calendar year 

the only conclusion that can be drawn is the existence of a frighteningly 

steady increase of alcohol abuse throughout the entire population. The 

author cannot even begin to determine when and where that steady increase 

will stop or level off. The implications of this conclusion are terrify­

ing to contemplate in terms of the heart and soul of the community of 
Barrow.

At the present time data already analysed indicates that fully one- 

half of the adult population is carrying the other half of the population 

on their collective backs. The capacity for collective community parti­
cipation in any activity and/or problem-solving framework is not only 

hampered by this conclusion but such efforts would be crippled before 

they began. The problem of escalating alcohol abuse must be attacked 

with an all-out effort by the few who still can meet the challenge. 

Failure means total collapse of this communities ability to direct their 
own destiny.

The Social Aspects of Data Analysis

Transulating numbers into human terms the following is offered as 
demonstrative proof of conclusion drawn by the author:

- The approximate adult population of Barrow is 900.

- The total number of individual adults detained is 450.

- 50% of the adult population of Barrow has been detained for 
alcohol abuse at least once during 1978.



- The average numbers of times for an adult detention during 

1978 is three.

- 131 adult females were detained for intoxication in 1978.

- 3 1 9  adult males were detained for intoxication in 1978.

- The detention of 450 individuals resulted in 1180 total

detentions for 1978.

- The approximate population of Barrow is 2700. 450 separate 

persons detained represent 1/5th or 20% of the entire population.

- 150 days or 5 months of adult time was spent in jail for detoxi­

fication. (Based on an average of 8 hours).

- The youngest ddult detained (defined by statutory law) was 19.

- The oldest adult detained was 73 years old.

- The ratio of male to female detentions is 3.38 to 1.

- In a two year time frame there were 1884 detentions.

- From examination of all data for a two-year period one can 

only conclude that bootlegging is a socially acceptable past­

time.

- At the very least, through interpretive statistics, there is 
absolutely no difference between a "wet" year and a "dry" year 

as far as alcohol consumption is concerned.

- The only redeeming value of Barrow being "dry" as opposed to 
being "wet" is the reduction in juvenile alcohol abuse.

- All data strongly indicates that all money, manpower, and equip­

ment applied to Public Safety concerns in Barrow is, in actuality, 

being spent (at about 80%) on alcohol abuse problems.

- Crime in Barrow is controlled at acceptable levels specifically 

by the control of alcohol abuse.

- Of the 450 separate people detained at least once, a total of 87 

were arrested for some type of crime either before or after their 

detention.

- Of 131 adult females detained, 16 were arrested either before or 

after detention.

- Of 319 adult males detained, 71 were arrested either before or after 

detention.

- 68% of all detainees are between 19 and 35 years of age.



VI I

The basis for the following conclusions are found in the raw data 

and analysed data preceeding this chapter. Some of the conclusions are 

those of the author and do not necessarily reflect specific proof through 

interpretation of data since all data can be interpreted in various ways. 

Others, with far more experience in statistical analysis may find conclu­
sions that will be different than the author's. While continued attention 

.to data and records will be maintained for several more years- this effort 

is the last.that will be formally published by the North Slope Borough 

Department of Public Safety. Others who are interested are more than 

welcome to use the data and future records for definitive research.

The program approach has been one of providing data that can be used 
in future program developments and extensions of principles found in this 

research. Modifications of controlled variables may continue to be made 
and refined. There are, of course, some precautions that should be noted 

for the benefit of any other agency who may attempt this type of program 
in their communities.

A Word of Caution

This program could not have been as effective as it has demonstrated 

without complete community knowledge and support. . In order to illustrate 

this requirement let me say that working in a vacuum of secrecy (failure 

to inform) and gross assumptions about community attitudes and opinions 
(the demigod approach) will result in disaster and grief. The program de- 

• sign and development began on certain assumptions that were not validated 
in advance but were as reasonable as could be expected with experience.

From that poinc on, conmunity reactions and individual concerns were fore­

most in determining controlled variables. If even ten individual community 

members had made formal, or even informal complaints about the enforcement 

of the program it would have been stopped.

The program began through the efforts of the Department of Public Safety 

and health professionals taking the risk of public outcry against such poli­

cies and lead to institutionalized programs with full community knowledge and 

support. The intake procedures were a one-way street in the beginning. The 

careful use of the word "imposed" is not without basis in fact at the start. 

However, shortly thereafter a complete transference occurred when efforts 

were made to close the program down. Public Safety no longer needs to seek 

and find persons intoxicated. The members of the community call and expect 
this type of programmed service. It is no longer a program wholey owned and 

claimed by Public Safety - it is now a community based and supported program 
that cannot be stopped with the stroke of the Director's pen upon an order.

CONCLUSIONS



Prog-am Failures

The program is a major social order and maintenance tool that has 
some great failures (as well as successes). The policy of detention for 

the public inebriant and the discovery of the overwhelming degree of al­

cohol influence in the communities daily life only serves to illustrate 
the next point. The community of Barrow has been given a highly effective 

anesthetic that results in removing community members from harms way. The 
disease still remains. The problem of alcohol abuse has not been solved 

nor even treated. It continues to grow at an alarming rate and infects 
almost every household in Barrow.

With a justifiable degree of anger the author feels what has been 

accomplished is not enough. Not nearly enough. Now that the community 

is anesthesized the disease requires removal by some type of specialized 

surgery. Without that surgery the community (patient) can still die! The 
Department of Public Safety does not have the skills nor required know­

ledge to perform the necessary operation. The overwhelming problem of 

alcohol abuse has not been solved. Only the effects of the disease have 
been blunted and prevented.

In terms of the Barrow community as a whole, any potential for self- 

determination and the building of skills for directing their own destiny 

is being blunted and misdirected by alcohol abuse. Barrow may now be number 

one in crime reduction, but at the same time Barrow may also be number one 

in the process of self-destruction. With one-half of the adult population 

directly affected by alcohol who is to say that three-fourths of that same 

population two years from now will not also be affected. The trends that 

data now prove must be stopped and reversal begun. Otherwise there is no 

hope for the people of Barrow to ever have control over their own destiny.

The above serves to illustrate that solving the problem of the effects 
of alcohol abuse Hocs not solve the real critical issue, it only makes it 

less painful and harder to recognize by the community.
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Appendix A

Service Request Comparison 
Chart
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SERVICE REQUESTS -  1976  & 1977

* S e r v ic e  re q u e s ts  in d ic a t e  th e  number o f  c a l l s  re c e iv e d  by P u b lic  
S a fe t y  and re sp onded  to  by P u b lic  S a fe t y  O f f i c e r s .

i

1976  -  T o t a l  S e r v ic e  r e q u e s ts  = 2331  Symbol -------------------------

1977  -  T o t a l  S e r v ic e  R eques ts  = 4 644  Symbol --------------------------

1 9 76  -  M on th ly  A verage
1977  -  M on th ly  A verage
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387



Appendix B

Annual Arrest and Detention Data 1976/77 
Comparisons
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Total Adult Arrests Por 1976 319
Total Adult Detentions 1976 0
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Uniform Crime Statistics 
Comparison 1976/77
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Appendix D

Deaths Reported to Public Safety - Barrow 

1977 and 1978



Death Reports - 1977

1-11-77

Alcohol Related: Yes

Officers responded to a call of someone down and bleeding badly in 

Barrow. Officers arrived at scene and observed a male holding the 

head of a female. Victim's age 19-21. Ascertained that a snowmachine 

accident had occurred, that the driver had fled the scene on a black 
snowmacnine leaving victim injured. Victim transported to hospital 

and pronounced dead on arrival. Both victim and driver of snowmachine 
had been drinking earlier. 77-0127.

1-28-77

Alcohol Related: Yes

Initial call v/as received from one of the doctors at the hospital 

stating that there was a death at the hospital under unusual cir­

cumstances. . In doctor's opinion death was by aspiration. Patient 

admitted to hospital due to overdose of pills and alcohol. Female 30-35.

2-25-77

Alcohol Related: Yes

A fire was reported by duty officer. Fire Chief indicated that at 

least one person was in the building when it was fully involved in 
flame. The fire department removed the body of a male 25-30 years 

old. Investigation showed victim was highly intoxicated jus*- prior 

to the fire. 77-0605

4-9-77

Alcohol Related: Yes

Female victim approximately 15 years old died of pheumonia, overdose 

of medication, and a l c o h o l . 77-1095

7-5-77

Alcohol Related: Yes

Medical call revealed a female 25-30 years old had stopped breathing 

and mother had reported her condition. Cause of death was acute over­

dose of alcohol. 77-2263

8-11-77

Alcohol Related: Yes

Male 22-26 years of age reported suicide by h a n g i n g . Investigation 

and autopsy revealed victim extremely intoxicated at time of death. 

77-2766



Death Reports - 1977 (Con't)

8-28-77

Alcohol Related: Yes

Approximately 1:30AM received information that a man was laying on the 

ground by the Old Post Office injured and bleeding. Officers respond­

ing found male 21 year:, old face up bleeding from visible chest wounds. 

Cousin arrested for homicide. Defendant extremely intoxicated and 

argued over a bottle of calverts whiskey. 77-3029

8 -29-77

Alcohol Related: No

Two bodies, male and female, found at Shooting Station shot to death.
Male defendant arrested, charged, and convicted of 1st degree murder. 

Homicide was not alcohol-related. 77-3051

8-28-77

Alcohol Related: Yes

Motor vehicle accident in 3/4 ton military pick-up fuel truck. Rand 

off road and burst into flames. Driver died from result of fire and 
autopsy showed male victim was intoxicated do time of accident.
77-3031

9-21-77

Alcohol Related: Yes

Report of mother leaving baby on beach to die of exposure. Homicide 

investigation showed baby died of hypothermia. Mother was intoxicated 
at time of abandonment. 77-3332

10-15-77

Alcohol Related: Yes

4 house fire reported at small private dwelling. Informed that there 

was one or more individuals in burning building. One male victim age 

19 was recovered after fire. Victim's autopsy indicated he was intoxi­
cated prior to fire. 77-3619

12-20-77

Alcohol Related: Yes

Victim, 32-38 year old female, placed in detention for acute intoxication. 

Victim depressed and worried about children. Hung herself in cell =1 

using her t-shirt. CPR attempted, however victim was pronounced dead on 
arrival at the hospital.



Death Reports - 1978

1-24-78

Alcohol Related: Yes

A t: approximately 11:35 AM, 1/24/78, officer received information from his 

supervisor that he had received word that a male victim, 41 years of age, 

had died in Fairbanks, and that there may have been questionable circum­

stances surrounding his death. Victim died of hematoma, prior to death 

was previously admitted to the Public Health Service Hospital in Barrow 

appearing "beat up", and intoxicated. Subsequent investigation could 
reveal no foul pla, surrounding victim's death. 78-0074.

3-20-78

Alcohol Related: Yes

Received information o f  snowmachine accident at approximately 9:50 PM,

3-20-78. Two adult m a l e  victims, one fatally injured. Both had been 

drinking prior to accident, travelling at a faster rate o f  speed than 
was safe and hit a parked truck. 78-0967

6-4-78

Alcohol Related: Yes

Received request for ambulance 6-4-78 for a two month old infant. Infant 

was pronounced D0A at Public Health Service Hospital. Investigation 

revealed parents had been "partying" prior to infant's death. Father was 
convicted of manslaughter. 78-1907.

6-30-78

Alcohol Related: Yes

6-30-78 patrol observed objects lying in roadway towards Freshwater Lake. 

Found objects to be o n e  adult male and a motorcycle. Victim pronounced 
dead 6-30-78. Hematoma was suspected cause of death. Blood alcohol 

content was .114%. 78-2286.

10-22-78

Alcohol Related: Yes

10-22-78 at 3:56 PM received call that there was a woman not breathing. 
Female, adult victim, age 47 years, was observed by responding officers 

lying face down on the living room floor. Victim pronounced dead at the 
Public Health Service Hospital at 4:20 PM. Blook alcohol content .465%. 

Cause of death determined to be alcohol poisoning. 78-3804.



Appendix E

Policy Guide - Drunk Release Program
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ADMINISTRATION AND FINANCE EXT. 210
P. O. B O X  69  

B A R R O W .  A L A S K A  9 9 7 2 3  

(907) 852-261 1

DEPARTMENT OF PUBLIC SAFETY

assessingEXT. 263
PUBLIC WORKS DEPARTMENT EXT. 249
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PLANNING DEPARTMENT EXT. 243

HOUSING AGENCY EXT.243
ACCOUNTING EXT. 239 G E N E R A L  O R D E R  #2

HEALTH AGENCY EXT.233

P O L I C Y  G U I D E

O p e r a t i n g  P r o c e d u r e s  M a n u a l  R e f e r e n c e :  C h a p .  214 a n d  301

A. ’’D r u n k  R e l e a s e  P r o g r a m "

A  m a j o r  p a r t  of  o u r  c r i m e - p r e v e n t i o n  p r o g r a m  is the 
d e t e n t i o n  o f  t h o s e  p e r s o n s  so i n t o x i c a t e d  as to r e p r e s e n t  
a d e f i n a t e  t h r e a t  to t h e m s e l v e s  a n d  a l e s s e r  t h r e a t  to 
o t h e r s .  O f  the f o l l o w i n g  p u r p o s e s  b e h i n d  this p r o g r a m  
o n e  a d d i t i o n a l  f e a t u r e  w i l l  b e  a d d e d :

1. P r o t e c t i o n  o f  t h e  p e r s o n  i n t o x i c a t e d .
2. P r o t e c t i o n  of o t h e r s  f r o m  i n t o x i c a t e d  p e r s o n s .
3. N o n - c r i m i n a l  d e t e n t i o n ,  p r o c e s s i n g ,  a n d  r e l e a s e .

T h e  a d d i t i o n a l  f e a t u r e  w i l l  be a n  a t t e m p t  to r e d u c e  
" r e t u r n e e s "  to this s y s t e m  b y  m a k i n g  r e f e r r a l s  to the 
B a r r o w  C o u n c i l  o n  A l c o h o l i s m  f o r  i n t e r v i e w s ,  c o u n s e l i n g ,  
a n d  t r e a t m e n t .  W h i l e  it is a s s u m e d  t h a t  no e n f o r c e m e n t  
of  this d i v e r s i o n  m e t h o d  c a n  be m a d e ,  t h e r e  is r o o m  for 
a v e r y  l i g h t  p u s h  in the g e n e r a l  d i r e c t i o n  - t h a t  p u s h  
b e i n g  in t h e  f o r m  o f  " v o l u n t a r y  r e f e r r a l s "  d i r e c t l y  f r o m  
t h e i r  r e l e a s e .  T h e s e  r e f e r r a l s  w i l l  be  a c o n s i s t a n t  p a r t  
of this p r o g r a m .

T h e  m e t h o d  o f  " v o l u n t a r y  r e f e r r a l s "  w i l l  be as f o l l o w s :

A. A t  t i m e  o f  r e l e a s e  by a n y  o f f i c e r ,  the p e r s o n  d e ­
t a i n e d  w i l l  r e c e i v e  a d i r e c t  i n v i t a t i o n  (with 
o f f i c e r  a s s i s t a n c e )  to m e e t  w i t h  p e r s o n n e l  o f  the 
B a r r o w  C o u n c i l  on  A l c o h o l i s m  p r e s e n t l y  l o c a t e d  in 
the Y o u t h  C e n t e r .  T h e y  a r e  to be e n c o u r a g e d  to
go d i r e c t l y  f r o m  r e l e a s e  to B C A  for i n i t i a l  i n t a k e .

B. S i n c e  t h e r e  is no l e gal p r o v i s i o n  for e n f o r c e m e n t  
o f  r e f e r r a l s ,  a s t r o n g  r e c o m m e n d a t i o n  by  the 
o f f i c e r  r e l e a s i n g  w i l l  be e n c o u r a g e d .

C. A n  a l t e r n a t i v e  m e t h o d  is to c a l l  up the BCA and 
a s k  for a s t a f f  p e r s o n  to c o m e  to t h e  s t a t i o n  a n d  
m a k e  the r e q u e s t  a n d  i n v i t a t i o n  d i r e c t l y  to the 
p e r s o n  r e l e a s e d  f r o m  d e t e n t i o n .

RCA PHflNJF • Q S 7 - 7 d 7 n



G e n e r a l  O r d e r  #2

Page Two

B. " D i v e r s i o n  f r o m  C r i m i n a l  J u s t i c e  S y s t e m "

It has b e e n  an  o p e r a t i o n a l  p o l i c y  in t h e  p a s t  s u p p o r t e d  
b y  a t r a d i t i o n a l  a p p r o a c h  to l a w  e n f o r c e m e n t ,  t h a t  m i s d e ­
m e a n o r  c a s e s  be h a n d l e d  c o n s i s t a n t l y  in the s a m e  m a n n e r  as 
f e l o n y  c a s e s .  It is a l s o  a m a t t e r  o f  e n f o r c e m e n t  t r a d i t i o n  
to h a v e  a r i g i d  a n d  s o l e  s o u r c e  m e t h o d  of h a n d l i n g  m i n o r  
m i s d e m e a n o r s .  T h a t  t r a d i t i o n  ac t s  as a p l u g  into the c r i m ­
i n a l  j u s t i c e  s y s t e m  f r o m  w h i c h  no o n e  e v e r  e s c a p e s  f r o m  at 
l e a s t  a p e r m a n e n t  c r i m i n a l  r e c o r d .

E v e n  t h o s e  w h o  a r e  a r r e s t e d  f o r  a m i s d e m e a n o r ,  b o o k e d ,  
f i n g e r p r i n t e d ,  a r r a i g n e d ,  a n d  t r i e d  m a y  f i n d  t h a t  a f t e r  the 
c o u r t s  h a v e  f o u n d  t h e m  N o t  G u i l t y , t h e r e  s t i l l  e x i s t s  a p e r ­
m a n e n t  r e c o r d  of  a r r e s t .  S h o u l d  t h e y  be d i s m i s s e d  b e f o r e  
t r i a l  b y  t h e  D i s t r i c t  A t t o r n e y ,  o r  the c a s e  d i s m i s s e d  for 
o t h e r  r e a s o n s ,  the r e c o r d  o f  a r r e s t  r e m a i n s  to t a i n t  a n d  
t a r n i s h  a p e r s o n s  p a st. W h i l e  o t h e r  s t a t e s  h a v e  q u e s t i o n e d  
the F B I ' s  p o l i c y  o f  n e v e r  r e m o v i n g  a c r i m i n a l  r e c o r d  ( e v e n  
of a r r e s t  w h e n  p e r s o n  is f o u n d  n o t  g u i l t y )  t h e r e  is n o t h i n g  
to p r e v e n t  our D e p a r t m e n t  o f  P u b l i c  S a f e t y  f r o m  i n i t i a t i n g  
a c l e a r  p o l i c y  t h a t  w i l l  c o r r e c t  a n  o b v i o u s  i n j u s t i c e  to an 
i n d i v i d u a l .

1. I N T E N T  O F  D I V E R S I O N

a. It is t h e  i n t e n t  o f  th i s  p o l i c y  to i n i t i a t e  a 
d i v e r s i o n  f r o m  t r a d i t i o n a l  p r o c e d u r e s  of a r r e s t  a n d  
c r i m i n a l  p r o s e c u t i o n  w h e n  a n d  w h e r e  p o s s i b l e .

b. It is the i n t e n t  of this p o l i c y  to e l i m i n a t e  the 
f i l i n g  of f i n g e r p r i n t  a n d  'arrest r e c o r d s  on  f i r s t  
o f f e n d e r s  n o r m a l l y  p r o c e s s e d  to S t a t e  a n d  F e d e r a l  
c o m p u t e r i z e d  files.

c. It is the i n t e n t  of th i s  p o l i c y  to r e s t r i c t  
t h e  f i l i n g  of c r i m i n a l  r e c o r d s  o n  r e p e a t  o f f e n d e r s  
for m i n o r  m i s d e m e a n o r s  p r i m a r i l y  b e t w e e n  the a g e s  
o f  18 t h r o u g h  25. L o c a l  r e c o r d s  o n l y  w i l l  be k e p t  
on m o s t  m i s d e m e a n o r s .

d. A l l  f i r s t  o f f e n s e  m i n o r  m i s d e m e a n o r s  w i l l  be 
" c a r d e d "  o n l y  - no f i n g e r p r i n t s  w i l l  be r e c o r d e d .
N o  p h o t o s  w i l l  be taken.

2. M E T H O D  O F  D I V E R S I O N  O N  C E R T A I N  M I N O R  C R I M E S

a. W h e r e  c r i m e s  a g a i n s t  p r o p e r t y  a r e  c h a r g e d ,  
w h e t h e r  f i r s t  o f f e n s e  or not, a n  e f f o r t  b y  
the o f f i c e r  i n v e s t i g a t i n g  w i l l  b e  m a d e  to* 
s e t t l e  the d i s p u t e  d i r e c t l y  betwpp-n i-hp t w o
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2. a. o f  a n y  c r i m i n a l  c o m p l a i n t s .  T h i s  is e s p e c i a l l y
t r u e  o f  f a m i l y  m a t t e r s .

b. If a p e r s o n  w h o  d o e s  d a m a g e  to p r o p e r t y  is d r u n k  
( t h e y  a l m o s t  a l w a y s  are) t h a t  p e r s o n  m a y  be h e l d  u n d e r  
t h e  p r o v i s i o n s  o f  C h a p .  214 a n d  th i s  o r d e r .  U p o n  his 
r e l e a s e  ( h o p e f u l l y  to BCA) a s e t t l e m e n t  w i l l  b e  w o r k e d  
o u t  b e t w e e n  the c o m p l a i n a n t  a n d  t h e  p e r s o n  w h o  c o u l d  
n o r m a l l y  be  c h a r g e d .

c. T h e  a l t e r n a t i v e  s h o u l d  b e  e x p l a i n e d  to the p e r s o n  
d e t a i n e d  - t h a t  a l t e r n a t i v e  b e i n g  t h e  s e t t l e m e n t  b e ­
t w e e n  the p a r t i e s  OR, the c o m p l a i n a n t  m a y  f i l e  a 
c i t i z e n s  c o m p l a i n t  at D i s t r i c t  C o u r t .

d. W h e r e  c r i m e s  a g a i n s t  t h e  p e r s o n  m a y  be c h a r g e d  
c e r t a i n  c o n s i d e r a t i o n s  m u s t  b e  r e v i e w e d  p r i o r  to 
f i l i n g  c r i m i n a l  a c t i o n s :

1. A r e  b o t h  p a r t i e s  r e l a t e d ?

2. A r e  b o t h  p a r t i e s  i n t o x i c a t e d ?

3. A r e  b o t h  p a r t i e s  f r i e n d s  n o r m a l l y ?

4. A r e  the p a r t i e s  i n v o l v e d  t o t a l  s t r a n g e r s
to o n e  a n o t h e r ?

O n l y  t h e  l a s t  i t e m  a b o v e  s h o u l d  b e  r e s t r i c t e d  
to the n o r m a l  a r r e s t  a n d  c r i m i n a l  c o m p l a i n t  p r o c e ­
du r e s .  If a s i m p l e  a s s a u l t  a n d  b a t t e r y  o c c u r s  (as 
o p p o s e d  to A g r e v a t e d  A s s a u l t  o r  o t h e r  for m s )  b e t w e e n  
f a m i l y  m e m b e r s  a n d / o r  f r i e n d s  p a r t i c u l a r l y  b e t w e e n  
th e  a g e s  of 18 a n d  25, t h e n  d e t e n t i o n  is to b e  the 
p r i m a r y  c o n s i d e r a t i o n  a n d  c r i m i n a l  c o m p l a i n t s  the 
l a s t  r e s o r t .

3. R E D U C T I O N  A N D  D I V E R S I O N

a. T h e  p u r p o s e  is s p e c i f i c a l l y  to r e d u c e  u n n e c e s s a r y  
i n v o l v e m e n t  w i t h  t h e  c o u r t  s y s t e m ,  r e d u c e  u n n e c e s s a r y  
p a p e r w o r k  a n d  p r o c e s s i n g ,  r e d u c e  i n j u s t i c e  to i n d i v i­
d u a l s  h a v i n g  c o n t a c t  w i t h  P u b l i c  S a f e t y ,  a n d  r e d u c e  
d i s m i s s a l s  of  " p e t t y "  c a s e s  a n d  c o m p l a i n t s .

b. A n  a d d i t i o n a l  b e n e f i t  w i l l  b e  to s e r v e  i n d i v i d u a l  
j u s t i c e  m u c h  m o r e  f a i r l y .  It s e r v e s  n o  on e s  i d e a  of 
j u s t i c e  to a t t a c h  a c r i m i n a l  r e c o r d  o n t o  a f i r s t  o f f e n ­
de r  w h o  g e t s  d r u n k ,  m a k e s  a m i s t a k e  ( m i n o r  m i s d e m e a n o r )  
a n d  m u s t  s u f f e r  p e r m a n e n t  t a r n i s h m e n t  o n  h i s  p a s t ,  m o s t  
e s p e c i a l l y  t h o s e  b e t w e e n  t h e  a g e s  o f  18 and 25.
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3. c. T h o s e  w h o m ,  in the p a s t ,  h a v e  h a d  to fa c e  
c r i m i n a l  r e c o r d s ,  t h e  c o u r t  s y s t e m ,  a n d  a c e r t a i n  
t y p e  o f  " b r a n d i n g "  u s u a l l y  r e s u l t s  in  a " s e t "  a g a i n s t  
the s t a n d a r d s  of a c o m m u n i t y  a n d  p u b l i c  s a f e t y  and 
r e s p o n s i b i l i t y  in g e n e r a l .  T h a t  m u s t  c h a n g e  w i t h  
s o m e  g o o d  c o m m o n  s e n s e  u s e d  to d i s c r i m i n a t e  b e t w e e n  
the y o u n g  w h o  t e s t  t h e m s e l v e s  a g a i n s t  s o c i e t y  and 
f i n d  t h e m s e l v e s  i n i t i a t e d  in t o  t h e  a d u l t  w o r l d .
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C. D I V E R T I N G  F R O M  A R R E S T  A N D  J A I L

It d o e s  n o t  s e r v e  the i n t e r e s t s  o f  t h e  p u b l i c  n o r  P u b l i c  
S a f e t y  to i n s i s t  t h a t  a l l  p e r s o n s  w h o  c o m m i t  m i n o r  m i s d e m e a n ­
ors ( t h o s e  to w h i c h  all of t h e  a b o v e  do n o t  a p p l y )  m u s t  go 
to j a i l .  T r a d i t i o n a l l y ,  t h o s e  w h o  v i o l a t e  t r a f f i c  r u l e s  and 
r e g u l a t i o n s  a r e  not h a u l e d  o u t  o f  v e h i c l e s ,  t a k e n  to j a il, 
b o o k e d ,  a n d  b a i l e d  out. W h y  s h o u l d  it be t h e  c a s e  in m o s t  
m i s d e m e a n o r  c a s e s ? .  H e n c e f o r t h ,  the s a m e  r u l e  of  t r a f f i c  
o f f e n s e s  w i l l  be a p p l i e d  to m i s d e m e a n o r s  n o t  i n c l u d e d  in A  
a n d  B - a b o v e .  A  S U M M O N S  w i l l  be  u s e d  w h e n  a n d  w h e r e  p r a c t i c a l ,  
(in c a s e s  o f  c o n t i n u e d  t h r e a t s  to p u b l i c  p e a c e  or s a f e t y  th i s
d o e s  n o t  a p p l y ) .  W h e n  a n d  if p r a c t i c a l ,  the o f f i c e r  h a v i n g
v i o l a t o r  c o n t a c t  w i l l  f i l l  o u t  a n d  g i v e  to t h e  o f f e n d e r ,  a 
S U M M O N S  to D i s t r i c t  C o u r t .  T h i s  w i l l  i n c l u d e  m o s t  m i s d e m e a n o r s .

M i s d e m e a n o r  O f f e n s e   O f f i c e r  C o n t a c t -----------

D e t e r m i n a t i o n  M a d e  S u m m o n s  G i v e n  --------------

O f f i c e r  t y p e s  u p  c r i m i n a l  c o m p l a i n t  o r  a s s i s t s  c i t i z e n
in d o i n g  s o . --------- C i t i z e n  i n s t r u c t e d  to be p r e s e n t  at
a r r a i g n m e n t  a n d  s i g n  c o m p l a i n t .

D. R E P O R T S  BY O F F I C E R S

R e p o r t s  w i l l  c o n t i n u e  to r e m a i n  b a s i c a l l y  t h e  s ame, e x c e p t  
t h a t  w h e n  a " D I V E R S I O N "  is s u c c e s s f u l l y  u s e d ,  the o f f i c e r  w i l l  
i n d i c a t e  it at the e n d  of  his r e p o r t  a n d  i n d i c a t e  the t y p e  of 
d i v e r s  ion.

E. C O U R T  R E C O M M E N D A T I O N S  O N  P L E A  O F  G U I L T Y  T O  M I S D E M E A N O R S

S i n c e  d i v e r s i o n  w i l l  be a m a j o r  p a r t  o f  " p r e v e n t i o n "  in 
all m i s d e m e a n o r  c a s e s ,  it is o f f i c i a l l y  r e c o m m e n d  t h a t  o f f i c e r s  
at a r r a i g n m e n t s  on  m i s d e m e a n o r s  w h o  k n o w  t h a t  it is a a l c o h o l  
r e l a t e d  o f f e n s e  - s u g g e s t  t h a t  s e n t e n c e s  be d i r e c t e d  t o w a r d s  
i m m e d i a t e  r e h a b i l i t a t i o n  b y  c o u r t - o r d e r e d  " i n v o l u n t a r y  r e f e r ­
r a l s "  to B a r r o w  C o u n c i l  o n  A l c o h o l i s m .  S u c h  s e n t e n c e  r e f e r r a l s  
m a y  i n c l u d e  up to s i x  m o n t h s  of  w e e k l y  c o u n s e l i n g  s e s s i o n  at B C A
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March 29, 1977

Mr. Kim L. Moeller, Director 

Department of Public Safety 

North Slope Borough 

P. 0. Box 69 
Barrow, Alaska 99723

Dear Mr. Moeller:

This is to acknowledge receipt of your letter concerning 

Senate Bill 167, the excise tax on alcohol.

Thank you for sharing with me the horrible statistics you 

attribute to a "wet" period in Barrow. You may be assured 
I will take your remarks into consideration when we are 

working on the Governor's alcohol package.

Sincerely,
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Matanuska-Susitna Borouih
BOX 8,  PALMER, ALASKA 9 9 6 4 b  • PHONE 7 4 5 - 9 6 8 7

BOROUGH ATTORNEY’S OFFICE

April 21, 1988

Representative John Sund, Chairman
House Judiciary Committee 
A l a s k a  S t a t e  L e g i s l a t u r e  

P.O. BOX V 
J u n e a u ,  A K  99811

RE; Public Opinion Message 

Dear Representative Sund and Judiciary Committee Members;

As the attorney for the Matanuska-Susitna Borough, I would 
like to express my support for CS for House Bill 406 (Hess) which 
provides immunity to municipalities based upon a decision of
p u b l i c  s a f e t y  p e r s o n n e l  t o  t a k e  a n  i n c a p a c i t a t e d  p e r s o n  i n t o  
p r o t e c t i v e  c u s t o d y  or r e l e a s e  o r  f a i l  t o  r e l e a s e  a p e r s o n  f r o m  
p r o t e c t i v e  c u stody. A s  y o u  k n o w ,  a r e c e n t  A l a s k a  S u p r e m e  C o u r t  
Case, B u s b y  v. The M u n i c i p a l i t y  o f  A n c h o r a g e , Cp. No. 3214 

(August 1987) has le f t  o p e n  the q u e s t i o n  o f  w h e t h e r  m u n i c i p a l­

it i e s  a r e  im m u n e  f r o m  l i a b i l i t y  for t h e  a c t i o n s  of t h e i r  
m u n i c i p a l  s a f e t y  p e r s o n n e l  w h e n  t h e y  d e c i d e  to take, f a i l  to 

t ake, r e l e a s e  or fail t o  r e l e a s e ,  a p e r s o n  f r o m  p r o t e c t i v e  
c u s t o d y .  If m u n i c i p a l i t i e s  are h e l d  l i a b l e  for t h i s  a c t i v i t y ,  

t h e  c o s t  o f  a n y  d a m a g e s  a r i s i n g  t h e r e f r o m  m u s t  be s p r e a d  t h r o u g h­
ou t  s o c i e t y  a n d  b o r n e  b y  t a x p a y e r s .  T h e  p a y m e n t  o f  d a m a g e s  
r e s u l t i n g  fr o m  this a c t i v i t y  c o u l d  b e  r a i s e d  t h r o u g h  a tax m i l l  
l e v y  i n c r e a s e  or a r e d u c t i o n  o r  e l i m i n a t i o n  o f  e s s e n t i a l  s e r­
v i c e s .  In a time o f  s u b s t a n t i a l l y  d e c l i n i n g  r e v e n u e  m u n i c i­

p a l i t i e s  are a l r e a d y  s t r u g g l i n g  to p r o v i d e  e s s e n t i a l  s e r v i c e s  to 
t h e i r  c i t i z e n s  and s h o u l d  n o t  be c o n f r o n t e d  w i t h  u n f o r e s e e n  
f i s c a l  c o n t i n g e n c i e s  a r i s i n g  fr o m  p o t e n t i a l  B u s b y  l i a b i l i t y .  One 

m e t h o d  to  p r o t e c t  m u n i c i p a l i t i e s  is to p r o v i d e  t h e m  w i t h  i m m u n i t y

from liability, CS for House Bill 406 provides this protection.

Please feel free to contact me should you have any questions

r e l a t i v e  t o  t h i s  m a t t e r .

Borough Attorney

MG:mlm
(mlmsmisc.0009)
cc: Representatives Fran Ulmer, Sam Cotten, Max Gruenberg, Mike

Navarre and Robin Taylor



ALCOHOLISM AND INTOXICATION
geek treatment in the game man­
ner as he would fo r any other 
health problem or illness. The 
Act encourages voluntary treat­
ment by not requiring the patient 
to agree to "voluntarily" commit 
himself fo r a specified length o f 
time or to accept any o f the other 
restrictions that apply to involun­
ta rily  committed patients. Sec­
tion 11 does not require either a 
predetermined minimum volun­
tary stay or a specified number 
o f days o f notice prior to seeking 
discharge. Such provisions would 
discourage treatment and would

subject patients to restrictions 
that do not apply to patients with 
other medical problems.

Section 11 also requires the di­
vision to provide coordinated 
services (see also Sections 1, 
8 (a ) , and 1 0 (e )) and to assist the 
patient in getting from one sen 
ice to another, including the ai 
ranging o f transportation i f  nec­
essary. Section 11 (d ) expressly 
provides that the division must 
make such provision even i f  the 
patient leaves the treatment facil­
ity against medical advice.

Action In Adopting Jurisdictions
Variations from Official Texl:Alaska. Omits subsec. (d).
Colorado. In subsec. (b), omits "subject to rules adopted by the direc­tor” in second sentence.
Omits subsec. (d).
Georgia. In subsec. (a), substitutes "treatment program or facility" for "public treatment facility".
Subsec. (b) reads: "(b) A person who appears to be Incapacitated by alcohol may be taken Into protective custody by the police, other Inw en­forcement officer or the emergency service patrol and forthwith brought to an approved treatment facility for emergency treatment. If no ap­proved treatment facility Is readily available, he may be taken to an emergency medical service customari­ly used for Incapacitated persons. When no emergency medical services arc available, a person who appears to be Incapacitated by alcohol may be­taken into protective custody for not more? than 12 hours and detained In such facilities as may lie available. Policemen and other law enforcement officers or the emergency service pa­trol. In detaining the person and In tnklng him to a facility approved for detention under this Chnpter, Is tak­ing him Into protective custody und shall make every reasonable effort to

protect Ids health and safety. In taking the person Into protective cus­tody, the dctnlnlng officer inny take reasonable steps to protect himself. Taking Into protective custody under this suction Is not an arrest. No oth­er criminal record shall be made to indicate thnt the person has been ar­rested and charged with a crime. Nothing In this Chapter shall be con­strued to prevent the prosecution of a person for any other crime with which he may be charged."
In subsec. (c), omits "public", wher­ever nppcarlng.
In subsec. ^u j, Inserts "written" preceding "request", and omits "pub­lic", "or against" and sentence begin­ning "If he has no home".
Rhode Island. In subsec. (b), pro­vides thnt a person so admitted may he held by thu department for at least thirty (CIO) days and that said person shall be relensed nt the end of thirty days upon written request to the administrator In charge of the treatment facility.
Washington. In suhsccs. (ai, (hi, (e) and (d), substitutes "approved treatment facility" for "approved public treatment facility".
In subsec. (c), substitutes "nmy ar­range" for "shall arrange".

ALCOHOLISM AND INTOXICATION § 1 2

In subsec. (d), substitutes "may and "less thnu fourteen years of age" muke rensonnbie provisions” for for "a minor”."shall muke reasonable provisions"
Library References 

Drunkards <3=4. C..I.S. Drunkards K 7.

§ 1 2 .  [T re a tm en t and Services fo r  In tox ica ted  Persons and 
Persons Incapacitated by A lc oh o l]

(a )  An intoxicated person m ay come v o lu n ta r i ly  to an ap­
proved public trea tm ent fa c ility  f o r  em ergency trea tm ent. A 
person who appears to be in toxicated in a public place and to be 
in need o f  help, i f  he consents to the p ro f fe re d  help, m ay be as­
sisted to  his home, an approved public tre a tm en t fa c ility , an ap­
proved p riv a te  treatm ent fa c ility , o r  o th e r hea lth  fa c i lity  by the 
police o r  the emergency service pa tro l.

(b )  A  person who appears to be incapacitated by a lcoho l shall 
be taken into protective custody by the police o r  the emergency 
se rv ice p a tro l and fo rthw ith  b rough t to an approved public 
trea tm en t fa c i lity  f o r  emergency trea tm ent. [ I f  no approved 
public trea tm en t fa c i lity  is re ad ily  ava ilab le  he sh a ll be taken to 
an emergency medical service custom arily  used f o r  incapacitated 
persons.] The police o r the emergency serv ice p a tro l, in detain­
ing  the person and in tak ing  him  to  an app roved  pub lic trea t­
ment fa c i lity , is tak ing  him  in to p rotective custody and shall 
make every reasonab le e f fo r t  to p ro tect his hea lth  and sa fety. 
In  tak ing  the person into protective custody, the de ta in ing o f f i ­
ce r m ay take reasonab le steps to p ro tect h im se lf. A  tak ing  into 
p rotective custody under th is section is not an a rre s t . N o en try 
o r  o ther record sha ll be made to indicate th a t the person has 
been a rres ted  o r charged w ith a crime.

(c ) A  person who comes v o lu n ta ri ly  o r is b rough t to an ap­
p roved  pub lic trea tm en t fa c i lity  sh a ll be exam ined by a  licensed 
physician as soon as possible. He m ay then be adm itted as a pa­
tien t o r  re fe rre d  to another hea lth  fa c i lity . The re fe r r in g  ap­
proved public trea tm ent fa c ility  sha ll a rran g e  f o r  his tran spo r­
ta tion .

(d )  A  person who by medical exam ination  is found to be inca­
pacitated by alcohol a t the tim e o f  h is adm ission o r  to have be­
come incapacitated at any time a f te r  his adm ission , m ay not be 
detained a t the fa c ility  (1 )  once he is no longe r incapacitated by 
alcoho l, o r  (2 )  i f  he remains incapacitated by a lcoho l f o r  more 
than  48 hours a fte r  adm ission as a patient, un less he is commit-
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ted under Section 13. A person m ay consent to rem ain in the 
fa c i lity  as long; as the physician in charge believes approp ria te .

(e )  A person who is not adm itted to an approved public trea t- 
-ment fa c ility , is not re fe rre d  to ano the r health fa c ility , and has 
no funds, m ay be taken to his home, i f  any. I f  he has no home, 
the approved public trea tm en t fa c i lity  sh a ll assist him in ob tain­
ing  she lte r.

( f )  I f  a  pa tien t is adm itted to an approved public treatm ent 
fa c ility , his fam ily  o r  next o f  kin sh a ll be notified  as p rom ptly  
as possib le. I f  an adu lt patien t who is not incapacitate 1 re ­
quests tha t there be no no tifica tion , his request sha ll be respect­
ed.

(g )  The police o r  members o f  the emergency service pa tro l 
who act in compliance w ith th is section a re  acting in the course 
o f  th e ir o f f ic ia l du ty  and a re  not c r im in a lly  o r  c iv illy  liable 
th e re fo r .

( h )  I f  the physician in charge o f  the approved public tre a t­
m ent fa c i lity  determ ines it is f o r  the pa tien t’s benefit, the pa­
tien t sh a ll be encouraged to ag ree to fu r th e r  diagnosis and ap­
p rop ria te  v o lu n ta ry  treatm ent.

Commissioners’ Note
A small minority o f intoxicated 

persons are “ incapacitated”  in 
that they are unconscious or inco­
herent or similarly so impaired in 
judgment that they cannot make 
a rational decision with regard to 
their need for treatment. Section 
12(b) authorizes the police or 
emergency service patrol to take 
such individuals into protective 
custody and to a public treatment 
facility fo r emergency care. This 
is intended to assure that those 
most seriously in need of care 
will get it.

Protective custody under (b ) is 
similar to the way in which the po­
lice provide emergency assistance 
to other ill people, such as those 
in accidents or those who have 
sudden heart attacks. It  is a civ­
il procedure, and no arrest record 
or record which implies a crimi­

nal charge is to be made. Since 
the police officer may sometimes 
have lo  ticcine whether a man 
wfio rcfuseshclp appears to TTT* 
incapacitated by alcohol or he  ̂
cause o f some other reason, Sec­
tion 12(g) protecTTthe policeman 
should his conclusion, made hi 
good faith, be incorrect. It pro­
vides that lie cannot be held crim- 
i tiali.\ijiti^uv4llv-lbil)ld for false n r ^  

Vest or imprison m en tis long as 
he is acting in compliance with 
this section. W illful malice or 
abuse, however, would not be con­
sidered to be in compliance with 
this section o f the Act.

Section 12(d) provides thnt an 
incapacitated person can be held 
at a treatment facility without 
consent or further civil proce­
dures for not longer than 48 
hours. By the end of 48 hours
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most persons who have been inca­
pacitated by alcohol will be su ffi­
ciently detoxified to be able to 
make a rational decision about 
their need for further treatment. 
To provide for those very few’ in­
dividuals who may still be inca­
pacitated (perhaps oven uncon­
scious) at the end of 48 hours, 
Section 13 provides for an emer­
gency commitment procedure 
based on a written application 
and a certificate from a physician

who is not e m p lo y ed  by th e  divi­
sion.

Other provisions of Section 12 
provide that the individual in a 
public treatment facililv must be 
examined by a licensed physician 
as soon as possible. This is to 
ensure, in accordance with Sec­
tion 8(b ), that these facilities 
will provide the necessary medical 
services.

Action In Adopting Jurisdictions
Varlallons from Official Text: 

f t  Alaska. Subsec. In) rends: "An in- / toxicnted person mny come voluntari-/ ly to an approved public trentment/ facility for emergency treatment. A/ person who appears to be intoxicated/ in a public place and to be in need of
I help or a person who appears to beIntoxicated In or upon a licensed premise where intoxicating liquors nre sold or consumed who refuses to leave upon being requested to leave by the owner, an employee or a pence officer may be taken into protective custody and assisted by a pence offi­cer or a member of the emergency service pntrol to Ills borne, an ap­proved public treatment facility, an approved private treatment facility, or another appropriate health facili­ty. If nil the preceding facilities. In­cluding the person’s home, nre deter­mined to be unavailable, n person tnkon Into protective custody and as­sisted under this subsection mny be taken to a state or municipal deten­tion facility in the nren."

Subsec. lb) rends: "A person who appears to be incapacitated by alco­hol In a public place shall be taken Into protective custody by a pence of­ficer or a member of the emergency service patrol and Immediately brought to ail approved public treat­ment facility, an approved private treatment facility, or another appro­priate health facility or service for emergency medical treatment. If no treatment facility or emergency medl- rnl service Is available, a person who

appears to be Incapacitated by alco­hol in a public place shall be taken to a state or municipal detention fa­cility in the nren. if that appears necessnry for the protection of the person’s health or safety."
Adds snbsees. (I) and (J) as follows: "(I) A person taken to a detention fa­cility under (ai or ibl of this section may he detained only (1) until a treatment facility or emergency medi­cal service is made available, or (2) until be is no longer Intoxicated or Incapacitated by alcohol, or (.1) for a maximum period of 12 hours, which­ever occurs first. A detaining officer or a detention .icility official mny release n person who is detained un­der (a) or lb) of this section at any time to the custody of a responsible adult. A pence officer or a member of the emergency service pntrol. In dctnining a person under (at or lb) of tills section ami in taking him to a treatment facility, an emergency medical service or a detention facili­ty, is taking him Into protective cus­tody and be shall make reasonable efforts to provide for and protect the health and safety of the detainee. In taking a person into protective custody under la) and (hi of tills sec­tion. a detaining officer, a member of the emergency service patrol or a de­tention facility official limy lake rea­sonable slops to protect himself, in­cluding a full protective search of the person of a detainee. Protective custody under (nl and Ibl of this sec­tion iloes not constitute an arrest and
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nn entry or oilier reroril mny he Hindi* In lllillcnln Hint the person de­tained tins I toon arrested or elm rcetl with a erlme, except that a cotifldeu- I Ini reroril limy lie made Wlilrll hi necessary for the inlillillislrnllve pur- imves nf the facility lo which I lie person has lieen taken or whlrh Is necessary for slntlstleal purposes where the person's name may not lie disclosed.''(J) For purposes of Hi) of this sec- tlon, 'Inenpaeltated hy aleohol' means a person who. as the result of consumption of alcohol. Is rendered unconscious or has Ids Judgment or physlenl muliillty so impaired tlmt he cannot rendily recognize or extricate himself from conditions of apparent or imminent danger to Ids health nr safety. The definition In AS 47.37.- 270IR) applies to other portions of this chapter."
Colorado. Subsec. (n) reads: "When any person appears to he in­toxicated or incapacitated, and in Im­minent danger to the health and snfety of himself or others, lie shnll. when practicable, lie taken into pro­tective custody by law enforcement authorities and placed In an ap­proved treatment facility. If no such facility or service Is available. In* may lie detained In a Jail or similar facility, hut only for so long as may lie necessnry to prevent Injury lo himself or others or to prevent a breach of the pence. The law en­forcement officer. In detaining the person. Is taking him Into protective custody. In so doing, the detaining officer may protect himself by rea­sonable methods while tanking every reasonable effort to protect the de­tainee's health and safety. A taking Into protective custody under this section is not an arrest, and no entry or other record shnll lie made to indi­cate that the person has been arrest­ed or charged with a crime. Law en­forcement personnel who art in com­pliance with this part 3 are acting In the course of their official duty and nre not criminally nr civilly liable therefor. Nothing in this subsection (1) shnll preclude an Intoxicated nr incapacitated person who Is not in Imminent danger to Ids or others’ health nr safety frnui lining assisted

In an approved treatment, facility, his home, nr like locution hy the law en­forcement. officer."
In subsec. (lit. Inserts "or such oth­er foi'illly us may l.e necessary lo protect his health and safety" follow­ing “emergency medical servlet*", ami inserts sentence which rends as fol­lows: "If neither ail approved public treatment facility nor an emergency medical service Is available, he mny he detained In u Jail or similar facili­ty, lint only for so long as nmy Is* necessary to prevent Injury to him­self or others or to prevent a breach of the iicnce."
Subsec. (e) reads: "A person who comes voluntarily or Is brought to nn approved treatment facility shall bo evaluated by the administrator there­of or by bis designee as soon as pos­sible. lie nmy then be admitted as a patient or referred to another health facility,"
III subset*. (d), substitutes "on eval­uation" for "hy medical examina­tion", "one hundred twenty hours" for "48 hours" and "administrator" for "physician".
In snhsee. (o), substitutes "may" for "shall" preceding "nssist him".
Georgia. Oinits "public" preceding "treatment" wherever appearing in section.
Snhsee. (b) rends: "(h) A personwho appears to be Incapacitated by alcohol slmll be tnken Into protective custody by the police, other law en­forcement officer or the emergency service pntrol and forthwith brought to tin approved treatment facility for emergency treatment. If no ap­proved treatment facility is readily available, he shall lie taken to an emergency medical service customari­ly used for incapacitated persons. When no emergency medical services are available, a person who appears to lie incapacitated, hy alcohol may he taken into protective custody for not more than 12 hours and detained in such facilities as may be availa­ble. The policeman, other law en­forcement. officer, or the emergency service patrol, in detaining the |x*r- son and In taking him (o u facility approved for detention under tills
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Chapter, Is taking him Into protec­tive custody and shnll make every reasonable effort to protect Ids health and safely. In taking the person Into protective custody, the detaining officer may lake reason­able steps lo protect himself. A tak­ing Into protective custody under tills ' section Is not an arrest. No other criminal record shall lie made to indi­cate Hint the person has been arrest­ed or charged with a crime."
In snhsee. (c). provides thnt a per­son shall ho examined hy either a li­censed physician or a trained alcohol services worker under direct medical supervision.
In subsec. (d), provides that if a person remains Incapacitated by alco­hol be muy be detained for no longer thnn five days or 120 hours exclud­ing Saturdays, Sundays and lrgal holidays.
In subsec. (f). omits sentence begin­ning "If an adult", and provides for notification hy telephone if the fami­ly resides In Georgia or within 100 miles of the facility, and otherwise hy mail.
In subsec. (It), substitutes "attend­ing physician or administrator" for "piiysicinn".
Maine. In subsec. (a), omits “In a public place”.
In subsec. (c), substitutes “forth­with" for "ns soon ns possible”.
In subsec. (ID, substitutes "adminis­trator" for “physician".
Rhode Island. In subsccs. (n), (b) nnd (g), emits references to the emer­gency service patrol.
In snhsee. (h). adds sentence as fol­lows: "If It Is Impracticable to lake a person to nn approved facility, the police may take him into protective custody In the police station hi suit- nhlc quarters, for a reasonable time."
In subsec. (d), substitutes "five t."l days” for "48 hours".
Washington. Subsec. (Id reads: "Kxcept for a person who may be ap­prehended for possible violation of laws not relating to alcoholism or In­toxication and except for a person
'1II t A Ml! r I... f i l l

who may bo apprehended for possible violation of laws relating lo driving or being in physical control of a ve­hicle while intoxicated and except for a person who mny wish to avail liIiiiM4*lr of Hit* provisions of Itt.'W -lit.- 20.308, a per-nn who n|i|innr< to lie incapacitated by alcohol anti who Is in a public place or who has threat­ened. attempted, or inflicted physical Imrm on another, sluill In* taken into protective custody by the police or the emergency service patrol and as soon as practicable, lint in no event beyond eight hours brought to an ap­proved treatment facility for treat­ment. If no approved treatment fit- eility is readily available he shall la* taken to tin emergency medical serv­ice customarily used for incapacitat­ed persons. The police or Hie emer­gency service patrol, in detaining the person and in taking him to tin ap­proved treatment facility, is taking Ititn into protective custody anti shall make every reasonable effort to pro­tect ills health and safety. In taking the person Into protective custody, the detaining officer or member of an emergency patrol may take rea­sonable steps Including reasonable force if necessary to protect himself or effect the custody. A taking into protective custody under this section Is not tin arrest. No entry or other record slmll lie made to Indicate that the person has been arrested or charged with a crime."
Subsec. (c) reads: "A person who comes voluntarily or is brought to an approved treatment facility shall lie examined hy a qualified person, lie may then he admitted as a patient or referred to another health facility, which provides emergency medical treatment, where it appears that such treatment may lit* necessary. The referring approved treatment fa­cility slmll arrange for Ids transpor­tation."
In snhsee. id), substitutes "a peti­tion Is filed under Itt.’W 7ll.IHIA.Mll. as now or hereafter amended: Pro­vided. Tlmt tin* treatment personnel at the facility arc aiilbori/.i-d to use such reasonable physical restraint as may In* necessary to retain a person liicapiicltnlcd by alcohol at such fa-



Tom  Fink. 
M ayor

Municipality of Anchorage
M u n i c i p a l  H e a l t h  &  H u m a n  S e r v i c e s  C o m m i s s i o n

825  "L" Street 
P .O . Box 196650 •  A nchorage , A laska 99519 -6650

April 13, 1988 APR 2 1

Telephone: (907) 343-4674

Representative John Sund 
Alaska State Legislature 
P.O. Box V
Juneau, Alaska 99811 

Dear Representative Sund,

The Municipal Health and Human Services Commission was asked by Representatives 
Ellis and Boyer to review HB 406 which we understand has been referred to the 
House Judiciary Committee. We recently reviewed the Committee Substitute for 
House Bill No. 406 (HESS).

The Commission understands that CS for HB No. 406 provides immunity from prose­
cution for peace officers and emergency service patrols in all cases involving 
intoxicated or incapacitated persons except in cases of malice. The Commission 
is very concerned about this committee substitute and urges you to oppose it.
We believe it will, even under the best circumstances, be to the detriment of 
the intoxicated or incapacitated person as well as the entire community.

cc: Representative Ulmer
Representative Barnes 
Representative Boyer 
Representative Cotten 
Representative Ellis 
Representative Gruenberg 
Representative Navarre 
Representative Robin Taylor 

Anchorage Assembly 
Mayor Tom Fink
Ron Garzini, Municipal Manager 
Bert Hall, DHHS Director
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NAME: OLIVER BURRIS 
T IT L E :

ADDRESS: 2108 TALKEETWA
C IT Y : FAIRBANKS Z IP :  99709

PHONE: 474-0437 
B IL L  NO: SB 397
SUBJECT: OBSTRUCTING OR HINDERING HUNTING/FISHING
MESSAGE: THE TANANA VALLEY SFORTSMEN'S ASSOC WOULD L IK E  TO SEE SB 397 , THE 

ANTI-HARASSMENT B I L L ,  PASS THE HOUSE AND BE SIGNED INTO LAN BY THE GOVERNOR.
EOM-FZ

POMIO: 07152523 
DATE: 04/07/88  
T IM E: 1 5 :2 5 :2 3  

LIONAME: FAIRBANKS LIO

C O PIES: REPRESENTATIVES REPRESENTATIVES

ADAMS
BOUCHER
BROWN
COLLINS
DAVIDSON
DONLEY
FRANK
GOLL
GRUSSENDORF
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MENARD
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PETTYJOHN
POURCHOT
SHULTZ
SWACKHAMMER
ULMER
ZAWACKI

BARNES
BOYER
CATO
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DAVIS
E L L IS
FURNACE
GRUENBERG
HANLEY
HOFFMAN
KCPONEN
MARTIN
M ILLER
PEARCE
P H IL L IP S
RIEGER
SPRINGER
TAYLOR
WALLIS

 ̂ PUBLIC OPINION MESSAGE

*v,, *

DEAR: REPRESENTATIVE SUND

NAME: VALER IE  THERRIEH 
TITLEZ-BOAGUGtLASSEMBLY WOMAN 

ADDRESS: 779 8TH AVE.
C IT Y : FAIRBANKS \  Z IP :  99701

PHONE: 45 2 -6 1 9 4 "
[ B IL L  NO: HB 406
iSU BJEC T : CARE OF PERSON^ IN  PROTECTIVE CUSTODY
'MESSAGE: PLEASE REFER TH yS^ BILL OUT OF YOUR COMMITTEE FOR A HOUSE VOTE. I T  IS  
VERY IMPORTANT THAT TH IS  B IL L  RECEIVE A DECISION T H IS  YEAR. AS A MEMEBER OF 

THkBOROUGH ASSEMBLY IN  FAIRBANKS AND A MEMBER OF THE ALASKA MUNICIPAL LEAGUE,
I  BEL-IEVE THE NEED FOR IMMUNITY FOR POLICE I S  VERY IMPORTA1FT.

EOM-FZ

POMID: 07161341 
DATE: 0 4/07/88  
T IM E : 1 6 :1 3 :4 1  

LIONAME: FAIRBANKS LIO

C O PIES : REPRESENTATIVES
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COTTEN
GRUENBERG
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TAYLOR
ULMER
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

________THIRD JUDICIAL DISTRICT AT KENAI

TELECOPY COVER SHEET 

KENAI PENINSULA INFORMATION OFFICE 

(SOLDOTNA)

to: H J t A b   F O R  _PH0NE :--------------

cpnMT T T  m  (2/ruf .phone

ADDIT10NAL INSTRUCTIONS: '.k f  f 'j0  |OC.| tU: jL

XeCj iiesJ: -Ty /7v\-% W ± ^ - U C T U b  t n  / " _____________________ _

DAT /̂TIME sent:_ PLEASE ACKNOWLEDGE RECEIPT J_______________________

DISPOSAL OF ORIGINAL!______________THROW AWAY

_____________HOLD FOR PICK UP

NUMBER OF PAftF.S ;  /£ >  (NOT COUNTING COVER SHEET)

RY! flrlene A\u(jpKt/j

ga. RULB 12(b) (6) AND THE LAV OF IMMUNITY FOR PUBLIC

o m s u k s .

Again, a motion to diBmiss for failure to state a claim upon

which relief can be granted, testa the legal sufficiency of the

complaint's allegations. Dworkin.

In this case, the complaint is not legally sufficient as to 

Richard Ross, because it names him as an individual party

1 - MEMORANDUM IN SUPPORT OF RULE 12(b)(5) AND (6) MOTIONS



defendant. The complaint prays for Judgment against Richard Ross 

as an individual, complaint at 5 ("1. Judgment against

defendants in an amount to be proven at trial;").

The law of official immunity in Alaska precludes an official 

from being named in their personal capacity in an instance as 

alleged in the complaint. When an affirmative defense such as 

immunity appears on the face of the complaint, the pleading is 

subject to dismissal under Rule 12(b)(6). Aspen exploration 

Corp. v. Sheffield, 739 P. 2d 150 (Alaska 1987).

Aspen Exploration provides an extensive di»<ju»Bivu on the 

law of . immunity for public officials. The case suggests that 

traditionally the common law did not distinguish between public 

officials and private individuals for purposes of personal tort 

liability. The trend is toward immunity. Aspen Exploration at 

157. The case discusses qualified immunity and absolute immunity 

and decides that the appropriate standard to be adopted in Alaska 

involves a sliding scale between absolute and qualified.

U n d e r  an a b s o l u t e  i m m u n i t v  thaorv. the oublic official is 

immune from any prosecution for whatever reason. It is an all or 

nothing situation. As the Aspen Exploration court suggested, 

however, "we perceive no logical or compelling reason why a 

public official should always be entitled to absolute immunity,"’ 

The Court went on to leave open the possibility that at times an 

official can claim absolute immunity.

( o M

2 -  MEMORANDUM IN  SUPPORT OF RULE 1 2 ( b ) ( 5 )  AND ( 6 )  MOTIONS



U n d e r  a r u l e  of q u a l i f i e d  immunity, the p u b l i c  o f f i c i a l  

f a c e s  l i a b i l i t y  o n l y  w h e n  c o m m i t t i n g  " d i s c r e t i o n a r y  acts w i t h i n  

the s c o p e  of the o f f i c i a l s  a u t h o r i t y  and w h e n  the acts are d o n e

Exploration at 158, citing Trimble v. City and County of Denver, 

697 P. 2d 716, 729 {Colorado 1985). M a l i c i o u s  or b a d - f a i t h  or  a 

c o r r u p t  m o t i v e  acts to t r a n s f o r m  an o t h e r w i s e  im m u n e  act into an 

act to w h i c h  l i a b i l i t y  m a y  a t t a c h .

I n  o r d e r  to d e t e r m i n e  w h i c h  theory, a b s o l u t e  or q u a l i f i e d ,  

to f o l l o w  in  this case, the C o u r t  n e e d s  to f o l l o w  the o b j e c t i v e  

t e s t  s e t  o u t  in Aapen Exploration. T h e  test s u g g e s t s  th a t  the 

C o u r t  f i r s t  n e e d s  to c o n s i d e r  v a r i o u s  factors:

in g o o d  f a i t h  a n d  are n o t  m a l i c i o u s  or c o r r u p t , "  Aspen

3 -  MEMORANDUM IN  SUPPORT OP RULE 1 2 ( b ) ( 5 )  AND ( 6 )  MOTIONS



"1. T h e  n a t u r e  and i m p o r t a n c e  of the f u n c t i o n
that the o f f i c e r  p e r f o r m e d  to the a d m i n i s t r a t i o n  of 
g o v e r n m e n t  (i.e., the i m p o r t a n c e  tc the p u b l i c  th a t  
th i s  f u n c t i o n  be p e r f o r m e d ;  that it b e  p e r f o r m e d  
c o r r e c t l y ;  t h a t  it be  p e r f o r m e d  a c c o r d i n g  to the b e s t  
j u d g m e n t  or tne o t n c e r  u n i m p a i r e d  b y  e x t r a n e o u s  
m a t t e r s ) ;

2. T h e  l i k e l i h o o d  that the o f f i c e r  w i l l  be 
s u b j e c t e d  to f r e q u e n t  a c c u s a t i o n s  of w r o n g f u l  m o t i v e s  
an d  h o w  e a s i l y  the o f f i c e r  can d e f e n d  a g a i n s t  t h e s e  
a l l e g a t i o n s ;  and

3. T h e  a v a i l a b i l i t y  to tht: i n j u r e d  p a r t y  of 
o t h e r  r e m e d i e s  or o t h e r  forms of re l i e f  (i.e. w h e t h e r  
the i n j u r e d  p a r t y  c a n  o b t a i n  some o t h e r  k i n d  of 
j u d i c i a l  r e v i e w  of the c o r r e c t n e s s  or v a l i d i t y  of the 
o f f i c e r ' s  a c t i o n ) . "  A spen  E x p l o r a t i o n  a t  160.

T he Aspen  E x p l o r a t i o n  ca s e  t h e n  go e s  on to s u g g e s t . t h a t  w h e n

a p p l y i n g  the o b j e c t i v e  t e s t  to the facts of a p a r t i c u l a r  case, no

one f a c t o r  c o n t r o l s .  R a t h e r ,  a n y  d e c i s i o n  m u s t  be g r o u n d e d  u p o n

a b a l a n c e d  c o n s i d e r a t i o n  of all the factors, If the t r i a l  c o u r t

d e t e r m i n e s  that i m m u n i t y  s h o u l d  be absolute, then a l l e g a t i o n s  of

i m p r o p e r  m o t i v e  b e c o m e  i r r e l e v a n t  and the case s h o u l d  be p r o p e r l y

d i s m i s s e d  u n d e r  R u l e  1 2 ( b ) ( 6 ) .

Cj. D I S C U S S I O N

In the i n s t a n t  case, th i s  C o u r t  sh o u l d  a d o p t  the s t a n d a r d  of 

a b s o l u t e  i m m u nity. In this case, the n a t u r e  and i m p o r t a n c e  of 

the f u n c t i o n  the o f f i c e r  p e r f o r m e d  (i.e., h i r i n g  a d i s p a t c h e r ) ,  

p l a y s  o n e  of the m o s t  i m p o r t a n t  f u n c t i o n s  to the p u b l i c  b y  a 

p o l i c e  force. T h e  d i s p a t c h e r  is in c h a r g e  of p r o p e r l y  d i r e c t i n g  

r e s c u e  v e h i c l e s ,  f i r e  s e r v i c e s ,  a n d  the p o l i c e  t h e m s e l v e s  to

4 -  MEMORANDUM IN  SUPPORT OF RUDE 1 2 ( b ) ( 5 )  AND ( 6 )  MOTIONS



AFF 22 '8 8  1 8 :5 4  LEG. AFFAIRS -  F'XDOTNA

p r o t e c t  the public. H i r i n g  is a b a s i c  f u n c t i o n  of g o v e r n m e n t  and 

the d i s p a t c h e r  is the k e y  to its p e r f o r m a n c e .  B e c a u s e  t h i s  is an 

i m p o r t a n t  f u n c t i o n ,  it s h o u l d  be w e i g h t e d  as a factor in f a v o r  of 

a b s o l u t e  i m m u n i t y .

If the o f f i c e r  is n o t  g i v e n  a b s o l u t e  i m m u n i t y  in t h i s  case, 

the o f f i c e r  c o u l d  be s u b j e c t  to f r e q u e n t  a c c u s a t i o n s  of w r o n g f u l  

m o t i v e  e v e r y  time he h i r e s  a n  e m p l o y e e .  D e f e n d i n g  a g a i n s t  t h ese 

a l l e g a t i o n s  is no  e a s y  t a s k .  This f a c t o r  a l s o  m i l i t a t e s  in f a v o r  

of a b s o l u t e  immun i t y .

F i n a l l y ,  the p l a i n t i f f  has o t h e r  f o r m s  of r e l i e f  a v a i l a b l e  

to her, i.e. she c a n  s u e  t h e  C i t y  i t s elf. W n e n  all t h r e e  of the 

f a c t o r s  e n u n c i a t e d  b y  the Aapan Exploration c o urt are t a k e n  into 

a c c o u n t ,  the b a l a n c e  tips in f a v o r  of an a b s o l u t e  i m m u n i t y  for 

the o f f i c i a l  in this case. A c c o r d i n g l y ,  R i c h a r d  Ro s s  s h o u l d  be 

d i s m i s s e d  as a p a r t y  d e f e n d a n t .

If this C o u r t  is h o w e v e r  i n c l i n e d  to rule that d e f e n d a n t  

R o s s  is o n l y  e n t i t l e d  to q u a l i f i e d  i m m u n i t y ,  the c a s e  s h o u l d  

a n n  ri-i . mo** the frtTTirjl flint, to he s u f f i c i e n t  u n d e r  a

q u a l i f i e d  i m m u n i t y  theory, t h e r e  w o u l d  h a v e  to be a l l e g a t i o n s  of 

i m p r o p e r  m o t i v e .  N o w h e r e  in the c o m p l a i n t  are t h e r e  any 

a l l e g a t i o n s  of i m p r o p e r  m o t i v e  a n d  a c c o r d i n g l y ,  the c o m p l a i n t  

d o e s  n o t  s t a t e  a c l a i m  for reli e f .  D i s m i s s a l  is a p p r o p r i a t e .

c - U BW 6H A .H lM .iM  IM  c r f n o o o r r i  O P  DTTT.P 1 O I. V» \ I. Ei \ 1M H I \ MO'TTOMS j



IK. C O N C L U S I O N

U n d e r  the test e n u n c i a t e d  in Aapen E x p l o r a t i o n  the h i r i n g  of 

a d i s p a t c h e r  is an e x t r e m e l y  s e n s i t i v e  m a t t e r  and c o m b i n e d  w i t h  

the o t her f a c t o r s ,  t i l t s  the b a l a n c e  in f a vor o f  a b s o l u t e  

i m m u n i t y .  G i v e n  the a f f i r m a t i v e  d e f e n s e  of a b s o l u t e  i m m u n i t y ,  

R u l e  12{b)(6) r e q u i r e s  a d i s m i s s a l .  If the C o urt r e j e c t s  the 

a b s o l u t e  i m m u n i t y  a r g u m e n t  of the City, t h e n  the defendant' w o u l d  

be e n t i t l e d  to q u a l i f i e d  i m m u n i t y .  H o w e v e r ,  the c o m p l a i n t  

n o w h e r e  a l l e g e s  i m p r o p e r  m o t i v e  a n d  a c c o r d i n g l y ,  the c o m p l a i n t  is 

d e f i c i e n t .  T h e  ca s e  s h o u l d  b e  d i s m i s s e d  as to R i c h a r d  R oss.

DATED: T h i s  _____  d a y  of April, 1988.

C I T Y  OF  K E N A I

6 -  MEMORANDUM IN  SUPPORT OF RULE 1 2 ( b ) ( 5 )  AND ( 6 )  MOTIONS ,



150 AWka 7J9 rAOFic worth*, w skrihb

aspen EXpjjoeATion costohju
TH1H mwt K.V. H*Jky, AnpUjMila.

T .kill SJfKlTlKLO. A«WWc- 
No. 8-1177.

Sipmne Court of A1**fr«
Jane 19, 1987.

Rejected applicant for offil«ort pros peeling penrit* toed govt no or, illegal h« hid mwigfuly interfered with iti proepec live eeonoroir advantage, with •!» pranpco live uul enuring coolndiil relations, uu will govc/noent process ini Ind d/funil iL Gorcmaf moved to diiraiaa. TVi Supe nor Court. Uiid Jodeal District, Anchor age, Karen U Hoot, J., graved saAinm On appeal, tie Sapreme Court. BcAe, J, held Hat (li doctrine of officcJ humanity mi npjifceabe, u governor'* artiono wen within aoopeaf his authority uid were <£r creticuy innatnre, aad 04 aaier bitood corarideratior of leievmt ftdbosp, grrenw vh iheohitily imenoae from vmmjfcful b- Inference cWne hit wai only entitled ti qnafifiod mwrmrity In' hie adegedly iWtttr- atay statement*.Arthraed in put, reversed m pert, tad remanded.
1. frrirM hMedeit «*«>tCornpbht which ulfidnlly states dim a ncuthelese subject do dnuaamti when tffnatiie defense appous eleexV on face of ptading. Rules CSv.Plroc, Bote 
8. 13(bX5)L

2. OtOoeee of IhUe Ewrpdejfeee «=*1UIn dkteznuning whether (rubric offkul ie rati tied tooflicnl anmucrty, ippfiadbdEV of that doeOine to alleged conduct mad firat be determined led tccpc of irarnnnit;, if dkKtriee ie appScahle, maet then he ascertained; dr tcrnd cation of whether o tt- del m entihd to aTaohite or qualified in- nwnity foaaes a* particular coadait ird tioiawUnoa that gnw riie to detai cf 
MKf.

1. (Kalis *«T*For paipoeea of deteneeeiig appCubil- ity of doctrine of official iaaconily, Kovee Dot's ordering of Cotnanwr of Depart- meat of Natural Reeouroe* to reject igtpte eatiooa for ofTahcre proepectiag permit* and making of aRegwHy defaamtary state- moota eonoanhiK devetynuuat of ants'* natural resource* through tie ufWawe a’-av ing program* were withia scope of hk u* thurily and wen dincretiouaiy in nature. Comt- Art 2 , f| 1, 2d; AS 44.17fl06(10l 46.M.A1Q ct sex).
4. Maaldpal CorponrtUro *=718Omrrre m et FwMic ttupUyam «-414 Stan&rdi for dotamining what consti­tutes “dkaetloaiay function” for purpoww of uvcreip cruomnity and for purpose* of oQkal immunity ire lot the atmcd pfaa- nmg-apantfamal tent determines what type of adtiam arc diecretioeaiy for purpoom of foctaer, whereas diserrtkmniy acta for pur- poaes of nffiriil iemuaitj involve those requiring persona! deHhcntiea, declaim, oad judgment.

See pohEoein Word* wd Phrasca fur other juhdtl conainnticaa and ddfiaJdosm-
(. OOIooa uf rahUe Kiapfaywa* «=»lltIn drterrrioieg eeope of jablie affi- etefa mnsnity, beat approach ie to Valance puhfc’e iatisaat in efficient, un Qaida eg laedentwp and interests af nmScioariy in­jured (nutria, with foes* epr* particakr drnjeatura aad asidnct grvisg rise Is chin of lehUj aed anfal eonednmboe of uctare sod iaparteece of function per- famed to admnisOalioo of (tmnort Ikefihood that perfonemg of Deer wil be uAqected to fireqoent nocoaaijons of w.aagfol motives aad eaae with which offi­cer os* defend agaiaat those aOegatiooi, ami avaihdaSly to iqutd party of (drier rnmdiea or otrior funu of idef; If avail' oity ahoeld he abaoUle then aliegatioc* of oopmper motive beooaie iuolcvant, where aa if yatifed imnrofaty lo appropriate Ureo property pled allegation of raafc* or car roption wdZ geoenS; be aaQoeaL t* with ■Clad iSxeaaaX Rale* CSvProc, Bak 
U0>)«L

AtmtN BXFUMtATtON 4»R». r. SHKVFICU) Aleala JSf
OHamtJJ

g.atateatrtflGovernor vu abeofalcfy konaune fries daieM by rejected appbcaal for of Mum proapcrtiag permit* for wrangfbl mterfer- tnea with prorrpettrre •:ononrr edfaetage, (aoapcctive end eiwtiug rontrvetad rn- lien*, viad gorcnusent prooesa, bai v̂u aaly entitled to qaalGed tmniuvty from appUcanfN dtfaamliaa claim. AS J8.A6.- OSSfej, 38jO5d£0l
IlxrTii Stoma, Mark E. WiBuasoa, Gucni A Radd, Anrhnrage, for appefbnta. I
Theodora AcctneBi, Olof K. Hcflen, Ifsl- IfO, Ftortauw ft Coahrc Aachongr, hr appalem
Before RADINOWrrZ, CJ, a?J BURKE, NATTHKWB, COMPTON and 

MOORR, JJ.

OPINION
BURKE, Joatioe.
Aspea Eipkmtion Corporatiaa and it* pmddeet, R.V. Bai ley (heremftsr rollec 

th tfy  referred to aa AspenX challaose (he dkradesal of their oorapkiit against former Coveraor Rdl Sheffield. Aspen contend* that the trial erart erred io three reaped*: fiat, by reiapplyeig the dinhrf Jar de- texmiaaig the auffaienej of iiw mplaiot; MDoi by holding that the doctriee «f a -  ocstive braaooty jieihfird diemieeal of He action; and third, by awarding Goveruor Sheffield atturaey'a feta.
We oaadade that the trie! coart applied the correct ataadbrd io dctcnaiobg the aofficaeticy of Aspen's oampiaut and eor- leetly dirriaard Aapea'a four ckima for ‘Vruegfol raterfeiencv’." Aa to these; Sheffield was absolutely bmnone. We far­ther conclude, however, that Aapea'a def­er ratio* chum was Improperly disarm'd. As to tbia eanee of action, Sheffield a only entitled lo qualified imaarmty. Thus, A» pea mat he allowed the oppartncrty to prove rta dtin

L Iqaa had U trm -t y capwatud Oae U he *1

im tai_k. mar)

In lime 1985 Atpm filod aait again*t. Covamor Sheffield it Oie bttar** "ladivido- al capadty," aeeriiig injnnrthre relief and J15 ml Eon is dumqea Aapea'a complaint alegel five uparati onset of action, each one a co vsmra law turL (1) Tiwigfal mte-fwence with prospee- thre ccosamie adwdage;(!) vroogfol ioterfrreoce with prospec­tive contractual nhtxma;(I) vroogful iotefncnce with existing contracts bciweev tie state and Aspen; (4) vroogfn] intcf(Trace with gown- mot process anl (E) Irfamaticm.The rut of Aapraa complaint was that Go reran- Sheffield wu personalty liable for ttrao alleged bar, because be had acted nitride the accpeof rita official duties and aithnrky as gO'eeror, by “knowingly, rateatonellj aad lndiooully’, ordering the Counreiaiooer of the Department of Natu­ral Ravourcra (DNR b reject Aspen’s ip- ptcaUm for offshore (Hospecting permiU (penal applicatricii, tod by intentionally defaming Ha bin ices* reputatian.Pumiat lo Civil Rule 12(b)(6) Sheffield moved to damav Ajpei'a complaint on the grouuli tint action* fcr rtunages aga7 ‘ the governor, peraucafy, are barred by the doctrbe of official rnraarity (referred to hy the partie* aa exanrive insrmraky). So yerioreoutyodgo lajea 1» Hunt grvabed Sheffidd'a raorion, mering Aspen'a com­plaint (Saoiucd will prejudiae. In her oral fndrigo, JudgnHiat found, aa a mat­ter of law, that Overran- Sheffield's al­leged letinaa were vitun the aeope of (he goverurr'a auttuxit] wd dweretionary in na one. Baaed apua fiese drtervmnations she bdd that the (oremor waa aumune fr-vn ’prraonal an: I ickigf pervoovi coo pemnion.'’Suboqvently, Aifer filed a nation for renmaderatam, to ceitrraine whether tbv trial eurt'a dearirmwu bared on a defect in the nnpkint or .(jKy ojxm the doctrine of offirial immunity. (-/pen alto requerted leave a  amend Sta conplaioL1 The trial
l o w  •oM m arj *ts oroflaini M die lidrin| om



* i i<  tm r ta ru :  kh to k tkx . u  s h u k
coat -breed Aspen's ootba vithoat asn- meth Uler, Governor SHef£eU filed n rocAira mr attorney's fixs and onto, and the trnJ court awarded hoi cuts aim) $12,- 232 for las attorney's few. (kb appeal foDrwod

nII] Aipen firat contents tkt the trial root auiapfka] the atwahrd f«r detennin- mgthcoflkiMcy ufitacoupliint. Aspen argaea tint under Alnln'i rah of permis­sive plead og their cnmpUct it sufficient to dates claim.Utdcr the now well i 1 iliMinl sfaut- dutt for determining tbe mffoency a f s cumrian,'Kdous oat appcirbiyuad doubt that the Aspen could prove no >et of facts that wodd entitle it to reief.’ TV**, its ■xmolur. should sat, is Anpin contends, hen bees dismissed tor tnmffieency. Our raiisg <f the Iris] otmrl'i dedaion. how­ever canrisces Qi Out Arx-m complaint wan not dtnnimed Cor tlu naan, [n- stiat, tho court divahwed Ajpm'r entire owe of actiuo became it lettered the sc- txm m jarred by the Arrirnatre defease of alirisl boras m iy.W< hsre recognised that* asrplasit is aulfcct b dstmisssl rusto Kdc 
w ba ss iffinutivc defers) opfeara dear­ly or the lace of the pfeodhg. S lo rtin  it 
U ta a , M2 P.2d 4Z1, 428 (ikk 1873) (rtatrte 4. frauds); N u h n d a C n rrin p - tos, 517 .®2d 754, 7BT a (l(Uda 1874) (ahsdote jarivilegc far drhuutwy teathrw- ay b j a vitaese is a judiriil pmeeedirgj. 
A ra rJ  H erm an a C ity  t f  M iio n g t , 429 J.Zd 17, 20 a 10 (Alula Ml) (R*hi-
GonaarCblKlfi ’Mia a iSortH. la b ■Moa fcr twrifaaba Asm ia  forth In 
prorowd ■rarodbamb.

X St AUt XGvJ. t  f^tr w taoieu Gwn4*Jtwt 7H r.W7SS, 7U (Sluts tWft 
Mania a Mara; <02 rjd «L 47 (ALmU 197*; 3ct*iMc o  facrUnlu M &niA SmTpcm! CUtc. ill TJ4 1212. LUS-y, (Alois IWSfc 
Owotia l  Hru A W on o f Oat f f . i t i l i .  M4X2d87,779(AkuAa 19tl). Aoeewoflys C \M*N ft X Mltr, /WWW fhrctra m i ft*. »h*f aj7(W09)(hexTtoo(fcrWt«M*Md- kr* 2* J Man S> J. Loras SfcoaV AdoW

I’-wta, concurring) (dismissal ftih\ 12(hXC) permitted rrherr (JoAo makm abegstkxs which show uo do fso of tie cmnphdnL as icauperohlr tor lo o licf)t la roiei ■ listless, “the ckiai b it, Sfuajdy stated, bat in ac-rtirs to the dhs the ompiaiot isctadrs natters of and sncif that effectively vitiate the plrskra abi»r to rawer on the claim" I C Wnfht A A. Miller, IWcnil f9mrhrr(aarf ftwhnr % 1367. at 606 (1869). In i<kw wjnh, the cmaplaint hat a bolk-ia drfms Awen sued the Governor of Alula hr actios takes ander the color of offbo 
H e riy beeouoe Governor Sheffield jtw rwd, b bis iiuthridaal capacity iW m daojic the fact that he was acts« » a atehiaffida! when he engaged allaaa fir rhieb Aipes seeks re Sc I. Tba tral etartdniiraed Aapea'a awphht kwd □yon its interpretation of tlsa iaikV  ̂f«ae Corneqseatly, reeohitcin af dot eau is not foam) wilhu the onCare af ftifeia(b)(t) hot rather is an aoilpp «f tba octrne of official umvaaky*

mIV trial court held that Governor Skid 
BM .'i artiono were within the nrapr 4  kb sctfce-ity oa go pernor and were tiiinlb try b mature. Thai, it enododtd Owl b m iaanai from peraoral tort lntAry Aspen arguea that the rocrfs dedavw her bus nagor Jtawa. Firat, Aapeu coatrsb that 6e doetrime »f official iaunusity k  ad appSaMe, because 6 nemrShil6rlf«» taon vrrc beyamd bis omthcoity as c3»  nor sad were mot ikscretioasry at aihna. fctool. Aspen aaaerta that m r prior drd
X 7M* is Injc otefc or viliot Ifo’i mooi 

■ n la o s c  C asrsJoa ly , w  a n t oo dowabtahlbrlbclnllceulnTalhrisdBr
fag Ayna Vo macdd tta cesnflitw

X  Aapa o s v a  lia s m a d )  a lfg b i A  tM ■ Rdkfretibee werm oot diaotSdewy ■" **•••
I b e io s o a fM ia lK lw r k x b  odBdcoT W p i1«  !bcnmlibthaibbiAwIwt. HbUP 3 
ran a wboSy whhevs raaiL Sa*il*»ra 1 
bk n »  cradudaro of Uwt act i* w a1 ■doWat iunmobrfaa * Stdo 11(1X6i*c 4-4 rM  M 779. 73»\ tkc Trirl OTW1 p«r 
«»V nmde its own drtormalaAdao is  a a o r  •

aspen pxmjohation awp. t . tnimicui ai»u 153CR.O.TW t m  am ttSot. m r)
..*0 raubfah s roW af qnslSed, rather dam alookitr, uv mu oily.The nthas fcdow was grounded opaa the (rol court's reading of oar rieriaioo* in |,rf*rooms of  f'a irb a n h  a S la t* , 691 
t  li »l (Alaska 1984); S U U  s S ta n U f, »* T 2d 1284 (Masks 1*73)! mad B riJ g a  
f  Atnsin H om iny A uLhoritf, 375 PJd «M tAkska 1962).‘In R rH ftt, we held that the officers of Uo Alaska Housing Authority were hm- 
mjrw from personal liability far the de- 
« n tikm  af the plaintiffs building under oa illegal derivation of taking, beoame t**7 arrtr acliig within tbe scope of their •ffratl datim and mcrrty made s mistake a iW nmise of m discretionary fuocban. n  pal Sl7<12. We observed:(TW Housing Authority officers] sue sn- waar from a<3 Ssbd '.y for thin acbao -jrdrr the wdl recognised rule that af­fords sarii psotection to s puhSc officer, acting within die scope af his official dutiro, for damages csuud by a nriMske by kin ia the exercise of judgment or dmrvtioa, or because of on ermneoas Istxinrliliu sod application of the laor.IfElrvm y,rors later ia S la t* x Ston iag , IM P 2d nt 1292, sm held that sn ofOrial of (tv this Department o f Fid and Gssse 
am  mol imnuac from pcrscual linbittty for •* negligent perfocmanec of a msnsterial art TW Stanley mart reasoned: me a pabtie employee ... may sot be ksid liable for act* done ia fine of official daly involving a rmotake in jadgmcot or Axntias, or because of ernoemai inbrr-
& br hSn nwitarj etc Adrian of otficod

tw a .iS rj laJkahra W bk^ M J fta taa . 315-11 
UbAi m<% In Iks ax, bMncr, w  dot 
wSSy wkh ike bnumafcy a f paMlc officiali £w 
— MwH. nl Io n , fcokfioc Dwa b n  s a t  4R- 
Uk vsre bnraeac from kokiKiy bar firing a  
a s r a g d u jr c  in r io tr im o f brr craUrbs ional 
fl^aa Atat)lS-UL Apglying/MaWWnwe Pi Mio] tgej ike dfbit wav anMed lo nr 
sari Ac k k n c  of lyaf ificd lamwuokj far die 
S M tM lm t  tod bcannc Ibcy bad acted ia  
IA*4 M  A  In A r pevfonsjusce of ■ dmcrdioaajy 
Any. U . u  51*17. A sfcniabrasashcfsW aa 
<4 C M taSoo il diadw thais, tfau fM r f k  ifr ■M <*s fcciv.

A Wo kkbeilti notak

p R ts t io a a n d a i^ lits t ia n o fU ir .itv ew e ll , r ~ \  rxtabiiahtnl Chat the immunity from suit (" b y }  )  doos mtf oppty to the n tg figm t per- 
Jorm B tK* o f ad * n ot tssofviiif sack 
d iic rttum a ry  Jn Jjvtm t-pohcrf drcf-
riont

M . at 1292 (emphasis added) (footnotaa onreUed).Fealty, is RrrtJtcioiers, we held that a state Irtcper who ordered the speed limit reduced on a road ujekr construction, be­cause of perceived hxunfoec comhLiosw, war hncmme firms personal Ssluhty. S91 P2d it 2BI-M. Although Eartkrm om r* refers to both statutory aid common law snnurity, s does rending of the rase shown that we applied statutory (sovereign) immunity to the daims against the state, sad conwcos law (official) immunity to the daima against the individual officer. M. at 285 (RabisawiU, J. aworrriug).'
U) la thb appeal both sides orgse that 

B rid tj**, S to n ily , aad A'or(Anrotier* eslab- tzsh a clear cat test for officii] mmuiiCy ia Alaska. They differ, however, on who), the test k Aspen cnotends that ia order b be entitled lo issaanity, a public official s ao- tiosa smut be (1) within the scope of his aathority; (Z) disartiooHry in nature; and (3) dnce in good faith. Governor Sheffield, oa the other hand, argues that the gover­nor w entitled to inasacity if hia actions (1) were not beyond the carter perimeter of ha nlbority; and (2) invoiced an exereiae of daerdiou. Motive, Governor SbeffieU aa- aerte, is totally irrelevant. We cumct agree with either party's posdim.1
Wti ctt la Ar aatiy dwi Sale auctajves are 
I™ .— , onder the rowranw kv, for mttrah- 
cn 'Iboduuu judgremspciJier dsridotijL*
. . .  Hoktas (the Trtoper] pmeadty IMUe 
. . .  woM  be iacwuxmoit whh Hamby.

EMUtm m m  n 2X5. (Sjdwiowitt. J , eoocsr- risd (i nykaris wHudl (dotians maianQ.
7. Aa lad  best, the Krai >A6c dkhk* «s ■venal lo rta enty lo idndaisnsiw dficisls 

(Le. raenshesafll Ike eaenkivr brasvJl rf sosera- meac 4T nrahn st lodai stlidl do DOS be- 
krog aridJy lo syr at Ike Three Intlimd Woodies of snosaes) ll docs me* liakrla 
jsdkis] officera or lsgtdsnn. Far dWiwriao at Ike kmajairy af Ibrac piA5c axvsrna, sor 
Shan? K % w W w  «S  US. M9, M XO. 8)».15 LXdDd 151 (IW*) (judidal launsnhyjc



1M Aiwkn w» CAcinu BEFOKTnt, u bchiks
We believe tint the following tanvetep analytsi ■ appropriate. Pint, it nruat he deimabnd wbetber or not the doctrine of uffijwl ioasiuaity applies lo the defendant's afkfy-d oondacL If it does, the scope of that! imansnaty muat then be ascertained. That ia. we mint detcrmaw whether the official should be entitled to absolute or only qualified ssurusky. Thai rcqairc* us to forus oa the particular conduct and dr- csrwlanea* that giae rise to the ckim of lability.1
Tba sppicabiiity and scope of official ira- raanity raise csly question* of bw. Tina, in applying the above analyst we are free to substitute oar own judgment for that of the trial court. With this in said, we turn lha ease at bar.

A(3.11 the trial court determined, aa a matter of law, that Governor Sheffield w<a tacting withm the scope af hia authority aa governor. Aapc.n con teats this determina­tion. In effect. Aspen argues that any intentional, malioous act a ipno fa c ia be- ynsd Ipe scope of the governor's saihaiitj. Therefore, Aspcs contove, since its to» plaint alleged that Governor ShcfGeafa ac- tioaa area* "bteaborolly and naidva)jf" done h* ttua, acted beyond the scope of his autnority. We rSngree.Tho flaw b Aspen's argument it that it prove* too ranch. As the United State* Supreme Court has noted: it can be argued that official powers, since fhey cxart only for the po’jhc good, never cover occasions where the puhhc good W not tfaew aim, and hence that lo extreme a power dmhoaeutly is necessar­ily lo overatep its bsanda. A moment's reflection (hows, however, that that can­not be the meaning of the BnaUtiira with­out defeating the whole dcctriae. What
gerjmfa v. t M  ta t, PJA 1197 (Maria M4) (hgklaiiwr lwtnvnlyL Slam >i flwhwiA <72 
C li I to (Alarix Apf. I9B3) flqpjtaftw: kamuel- 
T/k n  gcemmftr 7- Block, Smmp r. yrinvi 
end AeBbeory o f JiU icU /im im efiy B v k tU . m  (I'rewju R. Gory, Aiwa Wnmv a/ AJfc &re_c*. 47 CaDfJLJtor. 5031 3IMJ (1»J») Ovraw6o Grey, Aiw Mwpl

ia laaaot by saying that the offkre moat be acting within hit power caauot be mare than that the occasion mat ba aarit as a oatd have justified Urn act, if he had beo. using las power for soy of tbt purposes on whose account it was vested O tvTL
B a rr o. M olten, 350 U.S. 6S4, 572, T9 S.OL 1836,1IHD, 3 I.Ed.id 1434, 1441-0! (1969) (quoting C rtg o in  a ftu la le , 177 FJSd 0T% 581 (2d 0.1949), cart denmd. 339 U.S. 949. 79 S.CL 803, 94 LKd. 03 (1900#. OtheawBe stated, aa long as Governor SheffieldV actioov were, no their face, withb the iteope of bis aatharity, the fact that Aspen ahegea that Urey were pcr- Coraied with oahwfol intent is irretcvanl to this part of ovr uaipa.’We bus ad few, if any, government nOjoala who arc authorised lo core nil torts aa a put of their line of duty. Botto separate the activity that creavtitatea the wrong from its nrnuwlvg orelcil—aa Otherwise proper extreme of autboritŷ - Woald rffectirdjr caaueulate the nuaanity defense. Ouae tortious arts are exrindrd from an exercise of antbority, only mnoc- ooux artenty roan to which bamarity wnld be avaiable. Hitts, the defense would apply only to eoadut fur which it wild not be needed.
Viewed in thb light, it ir d e a r that Shef- field’s ed rje a wear withb the scope of his oathority ss governor. The fu rem u r is tho aiperrisnr of all stale execathre depot- meats. Alaeka GrcaL art. IT!, J 24. The DNR is a department of the executive breach. AS 44.175X6(10). Thai, it natu­rally falows that the DNS and its depart- raesl head, the Gamreioaineer, are under the direct superririaa of tbe governor. The goveraar is also empowered by etstnte asi  ngvbtioo to take an active rale b

4L Hie trM court l|lpjir to lore avoncl dot ocivty (xesuBe S (wtod bsl Coocrecr AUflrdC W acoat «Mbi be vcoyc of his nnhority ia Ike pvaCanaanoe of a cSvawtMeavy bmcrwc As! 
foruay — -Hy (oUhwIft ShvflkbTa nacm kvnvacs rclcsast aoiy visa (kluvjvtag the veeye of the csnaissry, rad cam than ao(y awdcv a rale of wadiAed lauvo-
»>y-

AHm i KUIAUUTION COUP. v. BKBITffiL# Alaska 155Obr'ji Ml Ik- (Mwtw Mani as tors rcUliag la the dipoal of state bits and resources. SwAStUl; 6AAC KX40-.190. Gotmcquoniiy. i was well witki the governor's ta p e rrm ty aatharity for dir* lo order bis tubatdbata to reject Aapai’s permit appkextiom.Tat ante ia tree aa to tie sOegwfly defmsbxy statements made r j Governor Shrfkil The governor is tbeekaf cxecu- tiveaffioer ef tha atata b wkon Uw Abaka Costitution vents al exacufve powers. Ahlm Covvrt. art III, | 1. Wihuut doubt, theaulhority io apeak oat <n matter* of puhe mtereet or aMuera >> pait mb pared of iia brood power. The development of Alika's tumoral resources trough the 
v ts l’v of fit nre mining program it a  real­tor of amaidereMe public injure* L The eaaatde, eavanaueental aad aicirl rapoeta of tlonrisg alfshore prnspectng in Oook hk w*» aval ooalimiea to be a matter of gred pobtc debate.’1 We be&ve H would be o enduty rvetrictive view <f the gover- syc* ecape of aatharity to mU Cud a alatmeot in reaped to a mater of anch pubc iatereat and debate ia art action ar the be of duty. TV eritical bqoiry ■ sot whthar the gurwracr is ottbariscd to raaia dafameiory retaaika, hut whether be has ha sathcrity to engage b die nudeeiy- mg oodoct out of wkirii the illeged dsf- auuson arises. Such authority, without qaWioar, exists here."

BA pec aba caaUata the trial court's de- * ~—na'iea that Gcrreracr Shdfield'a ae- txroawere fttntiowiy in satire. Eaaee- tiallp Aapai argues that Goa XT.or Shef- fiehh actbau were tmi bssie pilky fsraan- Vtia but only the rTvm'ioa or implecaea- tatia of a potcy deriabn, aal tbu the arriaa are sot assume.Aoe*-! iaterpretslkm af ifaat nxwti- tutw a dinereCiocary fanetia* hr the pur­pose of offitia! maaority ■ toa broad. Front a fly. Aapea’a poridoc it Hart what
ML rycri* cowiplaam Had padau out dial la

M* k a c . dicrc ware dd l |>Mc hraatmwUoato pruyoood ortdeve pevapedina per-
aakflaf nnl b  Cook hilcr.

eoawtknlea a diaerctionary fonetioa for tkac > purpoeea of aorxrrign immunity also coo- < atitutca a dacretionary fonetion far tha parpoua of official knnnaity. Tha two rtrodarda, howyver, are rot the same.
We have adopted a "phnsbg-operelioa- al" teat for detenaiaiisg *kat (yrt of ae- tiona are dbcrctmaary for the parpotaa of the aovanrign imreuaity pwiaioaa ed AS 03.31-250. Mswuat o f Corrections a 

Nm kok, 721 ?JH  1121, 1132̂2 (Aiaska 198Q; Japan  A ir L in a  a S ta le , 628 ]>.2d 934, 937 (Alaska 1381). Under tins test, "only deciaion* that rise to the level if basic planning or policy fomrubtion arid be considered dbaetamaiy." Neakok, 721 
? M  at 1181. S a  a lto  JtJuuon v. S ta le , 636 Pid 47, 64 (Alaeka 1981b S la U  « f’Auon, £29 ? U  189, 193 (Alaska 1974); 
S to len . A b tott, 438 P.2d 71% 717-22 (Alae­ka 1172).When dimug official immunity, how­ever, we bare not retied upon tba "opera tiocahplGsamg" dktinct'am Loatead, we have spoken of iwcrrtiouary acta sa those iarolviag a rawtake in "judgment, or discre- tios, or bacasK of an srroteoua inlarprrta- tkm and apyhcatam of tbc law,"376 P2& at 702, or "djstxetioeary judg- menhpeicy dscanona." Stan ley, 606 P-2d at 1292. 3m  afo» EarOm overx, 691 P.2d at 285 (Kibbowitx, J, coreurring). More­over, m B a lt f we defined discretitmaty acta ua "thnae reqniriaf 'pamooal drlibere- tiaa, deorioo aad judgment,'" while reinb- terrel acta were describvd as acta amouat- iog “ ’ooty to obaSeDte erf orders, or the performance of a duty in which the officer is left with bo choice of Iia own.”’ 607 P-2d 365, 316 (Alaalu ISft) (quoting W. Prosser, Handbook a f  HU Lam  o f Tbrfj, | 382 at XS-89 (4th ad. 1371)).The differeame s more tbu mere aeaaarv- tca; it reflocta the dSfTertog pokey eomnd- eratiooa which andeafie tha two forma of imraanaty.1*
IL  I f k i i i n a a y l t o H i R n a t a d a M  ooaatkata an aln of srhovky. However, aa abuse <4 auaborky k me aywaijpuua wilb a hek o f auahaafty.O. Am we have nkwr id nn |afe acraainar
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At fnue lure are two actions Ulan try Gewoor Sheffield, Ml ordering the rejec- tioa of Aapen'a pcmita and the making of v.Vgrtiy defamatory statements. Wide the trial coart sppears to hat* treated these actions coOectrrely, we before each muat be tmoid iu its own right.He first action wkich Aspea eouterek was not dheretionar7  at nature is Coventor Sheffield's order tlmt Aapea'a permit appk- atn* be rejected. Aspen argon that "a specific deeiwon rejecting [permit appiica- tioaej b sot a policy or dbortionary action bat a nandiseretxmary action which nruat be aapleiaeoted in actnrdaaoe rritti the ataadanb coatained ia tbe statute* and regulations."Aspen ■nbcinravtermes the action which 
b the actual subject of oar irqaiy: the iaraa to be determined here is oot whether Aspenfa permit appbeationa -nre improper­ly rejected, bat whether Goveetror Shef- fkU’s actinni in ordering their rejeetioa war an act requiring “personal deSberw tioc, daemon aad jodgrnenL" Weooochvde that it wrfi.
Tbe goveraar, as chief exeeutrve officer of the state, is vested with broad powers. With Ibis power cornea a wide array of ruqxmabSkies and duties. And, tbe "broader the range of renpcvieibiitvts and . duties ... tbe wider the scope of tGecrclioo rtentoas." Barr, 968 U S . at 313,79 SjCV atl340,3L£d.2daU4d2. la ordering the tqjretion of Aapen'a permit appSeatioca, Sheffield was engaged in an aerobe of "superriNjcy authority" over hb saber- dinatec. When and whether to supervise
We tovr dcdnd Ca use s acdaoial or wsaaoljr lest m 4<tcnwiaiug eAdbvr a pwllo- ito juwrjovctaylvdaaiawg land we van wagh Ihr pdky riwild iwlnw be­hind Ik tQ-u-r 

A ieaa v. Smcc 3SJ PJd 3J5.30 (Alwfcv 1»W> llmxacac meina t). Set elm ttwliew SyodmS- Met r .O t ja f VmUa. 030 PJd 6SJ. tag (State I960} (qvotvc Atom).
O. WC ere es owwaxtfinl ef eur tddie in 

Orrtkma Spedekitt v. d ry  o f VeUte, 030 I  h i 
t i l (Aterio NSO). U tfcvt care we hdd Am. lor the pnrpaee* of vwertvpn immunity. the docaroo hy eeiryisieewrte Ivaoeen olpiot/ defamatory preae idoec sea u exattec of ■ diwrevlnaery (narkw. M el 066. We fe-tter aadotet however, Ike

oabevrfkmte*, and hvw uech supervision ■ required, are firadaneatxl polity detente nations that nuat te made by any gover 
tsar. Tha cxercbe of each authority, by ib very nature, imrotvs personal detforaliec aad judgment, (t i, therefore, dastxttioo ary in nature
Agieti also oonfeids that a defamatory statement can "at kail (in] wane instances be considered nomdbrretiomryaetionj J." It fails to specify, however, whether Gorcrtw IheffveU'a remarks n tlaa case conatrtoto ate of theoe instances, lo fad, Aspa’s eofre argument on tin qneotioa consist* of a two sentence para­graph without reference to authority of any kind.
We have made it dear that arguments given o» more than can a ry treatment m the brief wilt not be mnsidreed on appeal. 

See C raig  T ay lo r K y riym aU  % PttUbene Corji, 4JB ¥ 2 4 KM, £36 n. 1 (Ahaka lWft 
S to le tt O ’N e ill fanxfepotions, 9(9 PJM SSO. Sffl (Alaska 1980; U v u  a. State, *SB 
P JZ d O t.681-92 0.ZlAhala 197®fc Prder- 
s t*  v. S tate, 426 PJM327.382 a. 5 (Abska 1966). CournqtataUy, because we find to per ae error in list tail court's detenzisa- tioc, we decline to iddras tkb bane.11
la amu. we concfadc that the trial coats detenainatiisas tkat Governor Sheffield's actions wtre with® (Jk scope of kb aatkae- kjr and dbcretkmary iv mature are correct Htua, tho doc treat uf official muninty b applicable to the facti of this cure. Our analysis does ant end here, however. We nuat uow determine what the aoope of
[Tfr tiniig of anj paliciiu itlaw; Ac coint of mvj ptiibkr rtfcne nd ik ft«nu to vtikk a retair k  nak coarfiMc 
ihc lovleracsMSov of Ihr poHcj, sot cdy dlcn ftml as tke ofcraCkMoI aqncl «f Cko 
policy, mjai. are anc ocitkd to fte prtorioa of Ae ifa iiliniarj Zi * 6*9 (quutiag Tttmry r. State, M CwLAppJd 

779. T 9\ I2f CaLRpar. *9,97% (CaLApfilTOtt. Fnaaic of tk dffatni jkAc; cowsi&nf kma 
D ad v ijin i tovm dp i mat often! invili); to ibr abooocc of any pemseiwc arfuaKnflarcam- pHUtot rOMrn to Ae ccxrwcy, we arc to- 
cHaed to aaarad ike Uetf**g Spmrimhirt ratio ulc to cows MikRttii outle by ik MaAe'a dUcf euoiUvc offkrr.

ABTBN KSTOSmOK CO BP. v. SEKPF1ELD Aaaki IDQieV «  IIS (Mate 1*1)inmuuity to be i/fordad Govaamr Ulei- fieM xhoakl be. "hit, M preriauly avtnd 
it aa baos we bare rent hilly reeved'red h aey of oor prior dacbioaa.

IVIt] lb* hnfnovtty of pobfo ofkiali ia s relatively recent jteaocnenoa. TnuBtboal ty, the covereon kw 14 B*t tetriyuiel between pohfic ofioiak aad prifite inured uak Cor pvrrpnaoi of personal bet bUt (f* 6P.Harper,F.JunesfjO-Gray,IV 
le a e o fC s rU  f  218 at CS3-M (SI od. 969 (temna/tor 5 Ha/per, James IL Gray) Ii fact, eourta -xftcr icapoaed a ctactex itan dard af care oa pebfo officiak, hodmr Chera peraaaaDj khk act only far htan- tiroal torts bat eren far the cenrqasnen of simple BawncgSigent raistahvs See eg . 
H ille r a  H orbm , U S Uaaa. 66t 26 N X  100(1881). See genera lly 5 Havyer, Juan A Gray, g O H  at65l-&5 A n. 4; K Krefa 
Pm om ol T in t U rH H ty e f Ais mm ttittin  
O fficiate, lit Fbvdaia LBer. 110, 13-31 (1943) OKxeinafter Keefe, AvhoraiatrrCrin 
O fficim U ) aad caves crted them.Beginning with Spa ld ing a. Wlea, 19. US. 488,16 SCtei, 40 UEd. 30 (U9Q horever, the federal aaaita kapo b af­ford aMaakate inumnity from enl lialikt* to puUie affidais retiag arilkas Uc aeope if there legal aatteaity. See, e g . Cooper t
It Hev zak bed k a ry * hr the ieatetewr ■ceo caorcaovt tew pitdfk M ho vai h abewe the lew." At list ccvieoa Mrfvk cwvO- talkawi echofo. AV. Mcey bceteed twbh a noyvffidiirran the Mac Mlevcr lew a e cowraditc ca e edlssov if two, e vefa tJk same rry ribJia Ir every eoc dorr wOoit kpl jmafkwioe at say otter atm.' AV Wccy. The le a e ft v  ItejSeelq IVJ (lOh ct 
IWh
15. Oder palicj oneitulou wiwk iles 
tied w jtallye* eheelvte teeiweity latedc (1) the ikwoc 4  ni\kiks Ie IvbtPy ■ otfker whs BrwpiredlirSbek̂sUlasiaw 
(4 hi* fwkloe tomrdr Acrtfae (8 Ik 
rfcvtnvw* 'ex vhich Ot thieve of pceowf IkMky eagle kmc oa their she aerneSdii-teg narifl| pebfx: Kpria; (3) ric fne vavataUc dec earned by ad etbac (■) tk fefas tter 6k Mot veid ineelcntchra ere note lypnynlc caetho b ef Icbiofwhl laieotndecv ia yvUie ttBa. So Vmf t tteicfteeg 430 OA A*. 30% t>S J3V 90 tgt, 
41 UBA24 314 (BTSb Sehm- a Urate Oil 
USL 232.3«b *4 SO. I*tg 1MV.4C LJUril

O V o m u r, 99 F^d 135 (D .CO J, e f t  de­
n ie d . 306 US. 642, 59 S.CL 14, SI U3.414 (1SJ8). See genera lly  Gnr , ih i n y 'Q  
Wrowgt, at 837 A aa. 216-21 and mackv'  cited thenin. At first limited «j(y te hi|h '' raririug efficere, afoolahe asrramty wts rebweqormtly ex ponded to nre tha diver- tionary acta of lower erhdue tffkbk aid aaaooted bsnauaate. See, tg , B a rr, HO D.S. at G72 A n. 9, 79 S.CL at 040,8 UKtLM at 1442 A tv 9 (19S9) G tefsm , m F-2d at CB1.Thr fefomJ ceauf a akrogatJoi of (he tn- 
tStioaal onamca law rule was .luvdal a 
rone idea ttexe af public pa hej F-w ret- 
sona act al together dear it he visa: gene- 
ally rrcojfnwed UnU pubic offcbM wood 
be nndu]y bumpered, deterredaod btivu- 
tkted fa  the diaeharga of there krtbo if mt 
protected from private lbtelitjr. Sm geee- 
a lly  Prosaer, $ 1*2 at S8T; KtAAiaJorJU,| SS8 at 924-PI Areocdingty, fo trimaty ratinvMk for tbe role of abeoiue rilunŝ r b "the promotina of foariom, vgtxiwa aid effective admimstrutioa of goirin(aeiiL‘"* 
S g , B a rr, 3G0 US. at 571, f9 SXL it 
1339, 8 LXd2d at 144L Tkua, today tbe general rule a tfofrde- al coorta, and a minority rf (Uba, it tkal t public offiod b alwolvteiy iaiauwt froo oaarmon kw tort liaMitj K for any tfivert-
V* 0974b »Wte> n Doom. 700:3d 124. M (ribOr.l96Jb Stttm em BnPttm x.f IJJ.4 967-92; 436 AmJerJhb f 358 at &4-2£ let. 
AAetolemaim Offieiefx. A UL The repwienM med tyqnvli fr-juaily vhve teCe jnaaeeiFy teor not gme uoagdmd. fry  
(amor Grey tvhv ibvwi *k wry hkvf of tviiy tie end Jnm aory." feay. Aikc WWmjv a 130. tastier Screnee Kw rvicrrd to than a  'rmt« uetfi] edfopun wkhau a KtedlU V wWyevt lo width tree oa ptfaL" 6err,3fOUj. at 390, 79 SjOl a 1340. 3 L£L2d M 14,1 (famavre J. dfllaJ, We ooteotc tfcjt liix rik decs stem »iettewr a JuSol yestmne 
(o r Prroe vof Bceiea over terf sr ewlTwih.K Thiv mix pnihi ady lo lenol; In n  aewmWian, The pmerelrule fir bvh tedccvf ejof eve tffidtU m so evetehal turn Is quBKcd faatwenly. Oee rp. H xlt* tft 7Jd vt 3tS-U (ihacvwkig (vdtnl we cf knwt- 
attirev vp$8cf tecmtdtedowU muX Sejw treS f CmumA teau.wmpc Babatm g or 
» 4 fa r m Etengw fteei vte -Omgnf tewnvy 
Scm je a l la ikniaa Sittft Agtmd Corm- 
irnat atfirk lx . I I  WevUb.ro Uar. 577(190
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tionary nctdnaie withb the mope d  (he offiaal’B ashoritj wlhost regard b mo- livr. See, e f, W allen s. D am n , 7M R2d 121, 126 (4U Cir.llKt); L a a rtrx e c. Jcree,645 FJM 189,1X26 {DjC.Ot.IW1X Ii oth­er word*, mnun'dy applies wltetfw tiw aCcgesIy totrooo condrct was doneaialt- emsly, curuprtiy or ia Ink) Luth.n Id . 
See alm> fhU u. JSamanunt, 4)8 US 478, 435, 98 S.C 2834. 29(5, ST LJiL2d B9.\ 90B-B9 (197); fleer. 350 US. al 57a, 79 S OL at 13413 UKdSd at 1443; S fa U in f. 1SI US. at«t, 16 S.CL at 07, 40 I.Ed at 785-86; (Jrpotra, 177 F.Zd at 6HL S t*  
generally/ 6A AmJar2d, J MO, si 526; Restatereeal (Second) uf Torts, 4 J950 (1379). Couta apply tv this role haw de- trnomed (hi tho proper and afledtbrj ad- ouniatraiiaaol pahiie if tain sharply out- weighs redeas cd the omdnul wrong caused fa; ai offkial daring activity othei- wine within he ofificklh authority.
Ftallawiaghe lead of the federal casts, state courts abo began to WMgriae cona- oioa law srmunity for politic offriak. See; eg ., W d n tv rlk  n. Tow* a f  J liU Is - 

toicn, 94 Con. 435,109 A. 246; 248 (1)80); 
B tdgep tik I  Srow tsmt, 223 N.C. 441, 27 S.K2d 122, 123 (13431 Sm  g a u n tly  Chay, P rin t* RTtnvpr at 842-47. low ever, ia thrp uxntTOl to the federal courts,, the orerwbefaaag ar̂ jcirij of •tab* xdoptd sruleaf qualified inraity. 
See g e e frv fy Gray, P riv a te  W rong, at 342 & a. 246citing 29 akte cases adopting a rule uf qolifkd imnsnty); Tin rale
The o«r cayeina auMkhrd ts .We it ahc 
ptrodmr. wt) khbwdinxfe icnacoaaim 
caoaaraooaalnrtc. SmeHxmmm HOpeerid 202
U A . 7JJ. K B tC L  3690. 71I .M 7 d  399 (UO ).

17. Abadan arsunJty hai tax* dmrsihd aa "Ihr right to a free, nor wjy Iran the cwo 
ifanecs at ih HiipwtWa rewduh tan (roc ahc 
bads of ddadby coadf tl tnpller." 4U Xntiur3t|30,al24 Oleraiacsealed. A*i- 
bnc transmit; Iwnmhra as (dfidai fan luib 
aa arh aa txjya

I t  S a K a d i a  C a y o f  J > ± 4 ,  ZJ1 Ksm.113. 
643 T M  IT. 134-35 (1X2); Tlriempma v. 
flwefar. S» ;WJd 4M; 444̂ 7 OtjJlypJ trft Untm rvn elVHUrn. 474 JL2d 144. 167 Me. 
19*4): Koch i Gammettr. 192 Neh. 706,22s 
ItWJrf m. 34-35 (IW„ Html m. Miat 
dlt T M  1125m 1129-32 (OhLipao); Bum se

restrains Use aajotky view arnoag the •tatra today."Under a rub nl t|atlifkd inuaauaty, a pabhc official ii shkldcd b o n  hahftity only * hen dUereturei/y seta wittsa the scope of the ofCdaJ'a authority are dose in good faith and are not malhsoua or corned.
S .g , T rim b le t d ig  and  County o fD tn - ter, 697 P.8d 7M, 729 (Coto.1985). (o other wards, "rasher,bad faith or esirapt molhnr traaaforaaa an otherwise iuusunr ail iato one frora whrh habiUy itoy easue."" 
SbeHbutne, In t *  Bobert*. 238 A.2d 311, 2)8 (Del 194% Coarts applying this rule mean that qualified pssMimly] is anffieceat to pro- ted the honed, officer who trim fa> do kk daiy ... ofhbal isimaziily ahoald tad beeoraa a dal for malirstsw, corrupt, and otherwise oatrageou coodaxt an the pad of thoaegudty of hi Ira timer! abuse of power will which they at* cntruted hy (he peoph; and that (he burden aad neooreuienceto the officer of an ‘rnqairy int o Via Btotsna ia far r« (weighed b j the powriMe evtla a f Ihe deibente taiaeou- dudProaaer, f 182at988. hrabMnia 
A ru o aa , flood a f  P a ria n s aad Paredes, 126 Aria. 260, 664 P.2d 1227. 1231-83 (1)77); H td e im  *  Ktmda, 66 Bawan 499, 
S a  PJM 12W, 1271 (1974).The aplt of akharity among the varioea juadktiona cas be largely attarihated to the conflkting foiky conudeiatiooa inher­ent ia the doctiae.* Oa the one hand.
O— wlA m  A.2d 29k 293-96 (Ta.lr7*k 9kmx fmOt Osanucnt r. Chf «f Sour Hdk. 297 ttWJd 454 Vl-W {SAJtaOf iM ft, r. CXt 20 Wadsdpp. tBL MI P24 SSJ. 357-5* (I9MX' In te r w ttaud qf Jbycuar of Vmemiitj *1 VaaeiM* Syxtt, 77 W xM  210. 740 RWJd 
6M *62042.

U. TV*, ryuhfid innuahy b arid to ami 
~o*Yf lo lanugy In n  diwagra not huso nay.' OA AmJarJd I 34*. m 924

3a (MRcfal lawaMhy stands m the cmnoda «t prtwwe and pubic bw aad thus raqwrea the raconrdsrioB cf term tqumc kyb ajw&hsw. hr a diaomiM at Sm thoorilsad dllkaUca Idsrot ia co«i\V adevpU to wwrlt Ihcac bra lt*d aadukaa w M- Bpmri*. THmee te n  MoJetr fmc Offlcml tmmmmky. 4} lasr A Ob-
tamp- Tedbm. 53 HT.1).

ASPTN EX 1(14)RATIOS C0K1*. ». 8HEPI1KLI1 Abate (59
6u*m r3tua(>6»b awncourts hat reoognbeal that tha threat of personal labtlky maif nrJa pobB: officials unduly fearful ha crurcking their auitluuity sat] thaa iacouiagi them ftora tsliug the prompt, drrraire adot rrquiral for the pubSc goal" On tie other hand, there is a artruag pialk pulic- of pmtectJng d tm m  froai eppnaere aadmahdooa acaa.” Tbe rayriad of eases aadonaanealaiiM aa this sabject adkate t)at wtaetbe* I» court adepts a rale of ebaolute or quad died in- nauaity bat drpccdnl primarily mawfadi ef thru two omifKrtbg paBciea if derated worthy al (he grader aright- Sam Ke- •tstrawnl (Second) <f Tbrtj, Qi 4SA Ira- VKsadka, ratrudaetrry note at 3M-85 (1979) (courts today regard the is me of aaaaaaity “not as oath ia Inara of ks Natoriod iadrgmm sa Id lama of a n*r aoocd approach to be pohriea la ml rad"). Whichever ennst is taken, hiwnr, moat caarta base adopted an all Or mrhhag sp iraach: Oey ekher recognise n geaeral rale «f abodahe cannaty ar a general rale of quahfisl impwjty far all t tt ifid t , fee all 

h n t a .Aa our frior dowona in this, urea ardi- caie, we am of tha nfrnioo that aoma (arm of hmauciy fur yuKk oflknla a oeoea> aaxy atmpb to insurcthat gureracwxLocra- taaaas ho faactMo. larety day, fobtic affi- cslls h tha alula Date dadkkeia which any adv.mely affect haadrods, proa Ifaeo- aeado, af ;*opl«. Many of (lean deriaiora wS he m>t, but bl k not n tort far gaveaaiaeit Lo guven.” D a id a ilr v. U n ii- 
e d S M a ,U B f1 3 . It97,738LCL86S,979, 97 LJEd. .427, 1452 (I960) tfackaoo, J, thaa rating) Thxw, wv believe that ealght- eaed pabiia pahcy araist ecuazre that public offkiah be free to MSI their raapoaaobaK- tics wjtii iadependeav, vigor and a wide sw-gia forenor. Yd, we abo agree with JnWke Braiaau thatim s aoekty us oxer
H Stm semrmtfy G. Ursurara, tmtqffmuirs Car. 

vnmmasimi nwf Officer fo ri LimkHitjt 77 Cohan. Use. 11% 1170-79 (1977) (hcetaktcr Brama. O ffcrr Tarf Umidujr); H. Kw. 7XsXt*a
26or Dm As M o p  J CHtipm of sh e  O m i t  Sweat m{ lommfrm red Offiamt Inawdy 25 
Vtejm: Ltcv. 177. T M \ (1970) ObnvtorfkrP«.M»1h*wX K. Cme.DmmettSmite.tgmmt
ft*Me O ffcm , 129 Ufa.* Jter. 1132. 1110-25(»mxwm* manual r>M

plaxaa oaara, where we liave aceaa burgtaryyf̂ N eavcadropptag, bribery and papacy oor»\'̂ - J miUcd ml the higlaeat Vrvck, that:(CJourta ahoald iae vouy of * u j argument bailed on the far that subjecting (onio meart offkera to the onkanee of ttigatiac and the uccertaictica nf its outeoaae may put aa indue baideu oa LSc rondo cl of the poblc btudncas. Such a burden k hardly one poeilkr lo pcblk officer*; cit/ntua general] r go through life aabjenl to the risk that they taay, though in the right, be subject to Etjgatioa and the poambiBtks of ia aiixarTiage of justice ... [Absolute immunity can have] too ranch of a flavor of throwing out the baby with the lath.
B a rr. 36* Ufl. at !**-«, 79 S.CL at IS48- 49,5 L>kL2d at 1451 (Rt-cnnaxi J., dkscnt- 
“d-Thus, we are not inclined to adopt ms all or northing approach. We ptrorivi no logi­cal or coagaeaing leases why a pabhc offi­cial ahoald ahreyi be entiUed to absolute brwnraiily. Ccavenefy, there are tiracs when a rak of tpar lifkd imroucky wll airo- pty out protect pobte ktcrvou worthy at pnrtectam. Conaojoeotly, we be Sere that the best approach k fa strike a baknea between the pabtifa ioiereat io efficient, anftinrfaing kedevahip and the ioterats of awlirsoualy kgared partita.In order to aiddere that balance; we need to focus open tbe | articular ckeuautuneea sad conduct that live rise to the class of liability, with rare fat consideration being given to each of the fiotlawiag factors:(I) 71 ie nature rod importance of tho function that the officer performed to the adraknatratsDu af government (Ie. the ingnwtnncc ts the puiblk that thk function be perferraed; thnt it be pet- farnsed correclly; that it bo performed
XX. A» eoe coraneereaoi h» niOcxt

|W )n«tdiy aram wonb hamisi a  j o  
tsiros <iw<*r thsa tbe wtom*iocr hppoa 
to wear, th n e r , tbrvc is soradUas mw- 
■oVs* atwua denying relirf an a oat ™tm 
skapty became he W  the svUcd raiataw  of betog irjaot by * ptAUc riBcial ruabcr thu a private OTuev.Bmaaa Offerer Tort IMteSty. at in*.



acronling lo tie beet jodgoteet of tbe ip officer orompared by extraneous nut­ter*);
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(2) Tbe b'kelthuol that the officer wiD be subjected lo frequent acamiaoa a t I'roagfni rantivtn and how easily the of- fier can defenl against these ilrp-lion < ant(3) The availablity to (he injured patty of oilier remedin or other fern of relief (i.e wltethrr Use injured [ortjr ran obtain wrar other kridof yahcioJ rrrirw of the correctness or ralidity a } the officer's action).When applying Ow objective teat to the facte of any porCciiar case an one factor is controlling. Any derision oust be ground­ed upon a lolum cor*deration of al the factum.0 If, aa a natter nf law. tho mart thte-revaee that iirmunily should be slmo- lute, tiro al legating of as proper entire become irrelevant and the case should properly he (tisr.haed under Role 12(b)(6). If, on Uw other Imd, the court rV.-tcntr.aea that baaed oa them factor* that qoaiiCed immunity is appropriate, inqiciy into no­tire bccorcra nctevui. In sock situations pr*qier)y pied ailrgibona of matoe or cup- nrptioo should grandly be sufficient to withstand a motion b d-Vstsa far fulte to state a darar.0 Wifi this in mhit, T.-e ton to the case at har.
Af61 The first fador ire consider ia the nature and Lnportatce of the function pep faraied by the defendant to the cdiranabra- tioa of gorcnaaoitIt ■ undeniably ol great importance tW the governor eagagr b tike aspemaion of bb Briboeduwic*. Tie power of aaderted ndnuniatratora and hxreanerato a ever k> aewibg. The gcwrnor an] ht-utenant governor are the ooy ctortrd members of the execafive branch Fbr the most part, it

IS. On opinM is SnikJ lately to ' “*—‘h -1 
v»krr a plaintiffs coaKUSa kw rfgtu* arc In­
voked. tee open o nptotoa M In lesiUoes where a yuhlie dfidd nutate] dewly Inked stSNKwy nr csuahuttoeid righn. gar 
Unlaw  r. fh txm H  SSI 0% «X(. JOB SUX 
T m . 73 U U Z 1 395 (M«2).

the governor wh> nest, heed popular sen lire eat and pubic opawm in the irutkijv ol goverament poky, since it * Uw gvrep ntr who wil pay Ul> pottsm! |wiee if hi* or her adiauaslratioe ia uareapomdre to the pmpk'aneak. Then, wtale wgngi-d n Uo sipervwion of oibiacr. and suh-rsbiaft offi­ce™, the goveraar rsnt fed i smut paired in dace I than in tkj way he determines Ml, airec be ia ztbinatcfy retpoaaibk for the action* uf thou hi appoints.TSia k particularly Iran artkCre the lUUjti aatornl reanuroen are cocnrracsL The at- portnnee af AbaJcs's natural resource* lo the health and welfare of its people kr uffevifcat To allow the governor's n> tires to be questioned at every turn, by erery daifpnakd appKcant for a riniig leaie, or a land grand, or ml rights, cnilJ rlfcclrrcly undermine the governor's ihlA. ty to govern. It ■ to guard ngahwt thin pombi&ty that a rule of absolute irunuuit/ 
m designed.The same in net true, however, for the allegedly defamatory etstemeats made by Sheffield. Undoubtedly, the. governor imut fed free to apeak oat on lustier* of paliic inlrrail without the apprehension of beag nndofy noatrained nr lettered in re­forming the people of his views. The aa- partance to the pcdilie ia allowing the g e r- enwr ca rte MowcAe lo intentionally defame a jwaon or busincan raimnt, however, be nnidtoriue to the same level ef importance aa the exercise of supervisory authority over the development acd caploitation of the Mate’s natnral resourco.If uncover, it does not appear dot the effective ret3*cintnIson of government would be oi uescaaarily imposed by bolding the governor personally kable for intention­ally nr nubcinaaJy defaming atoms. Oth- erwiie stated, holding the governor to a standard a f goad faith in his ptdalie stsie- »»t« more than adequately protects the

39. Of anssr, Ihc yteinlifi mail all prove (hat
the |*A4te (diddk anions were, in fsrt. dooc 
awhcMwly ar csmyity. Uwccwr, nUrawh 
the existence or absmcc of nation is amenity a 
queaios rf fscl for che jury, wbca ihisqaeatioa 
has h a  removed turn the me by n u n s  
vnrtod dTituti wtd/or ÂxJvjboeJC luaxnary 
jodpnrel may be maaont

A8PKN SXrUMUnoW COW. v. HUEFriRlJf Alaska (61CMvwTM TM nilaiwta MI) y'~"paU* Internet in uadeterrcd Mderekip riqutry into Gorrmov ShffieVT* laothW T)without capomng the gurenuo- to iny par- h ordering Utt nyeclkm  t f Aepco'a porroit--
-Jeulariy onerous burdens.

BThe Ukeddmod that the officer will be subjncled to tvqumt mecuaalmaa aad the fane with wbich the affioer an defend ■garnet thoec acanatiana ia the next fxrtor ee must cenaidor.
11* governor is, without queatoa, the oast visible surd idcolifanUe pohtiel figure ia Alaska. Una. it woold seem ihat the 

r r r j nature a this high office worid make the governor a ready target (or auneroua bwsnits. History, loniwr, dcea sot bear rut this aannraptiica. The present ̂peal Is he firar. cnee to reach this court b which ha go tenor hen beei scwd for pcnuaal krrt Irilaity. Nether party ponds to iny rend, past or present, evScaling Bat guv- jaara in geaerel have been the tarjet of a jqproportioaate aareber of Jewauls sad :ar owa luewdi tods to denote asy each Afmmana. Purtlwraaori, time isoorvi- laser in the record to sqggent thsl gem- an ia juriidctiana that follow a rate af (ankfied iraaiumtjt are any more asbjeet to aut than their eousterports in ataha where dwnhde uuawuity ia the rale.The rear with which tha officer can de­fend agriast the secnaatiana, brwever, pesento a different problem. The itale of aiua of a defsadsat is generally a question •f fact far the jnry. Thrjs, in most isktsocc- e, atowiog n inquiry into metre m'H rqsire (hat a trial be held. The nature 
m i complexity of such a trial will aerea- nrily affect the public offnafs ohity to neat the aocuaatioa af wraagfsl no live. Tbe crarial inquiry far as then, is vhcther slowing aa emanation iota inotivr anmld 
t i more coolly to the paddie good Baa the pisaibdity of actual nuEcx or wrongful rao- tre oa the purl a t the pabfic ofTmal Aa to Aspen’s four chmaa af wwagtul aterferccec we behevr that it awH If
X The acuLal rejoatoc vf Aspen's pmei igt- cmtons vas dooc by die Cmekncr pvnwje In s February X 1985 CsmkeoA Sccnfcw OS the bounce of OHshore ftvspeni as hmnhs la Cook Mu. to tkks drridoo. toe (reaaila-

jpplieatiora were allowed, g it a near err- Usnty that Governor SbrfieWf would have tl testify, and probably s host ol other pibScofficmhi aa well Unanrr.Uacm- |lcxity of Aspea’a wrosffal (aterlerexww daaaa would undoubtedly rrqaire a kngtfff trial, vih a high IkeKhood that the oart ami jury would be asked to review vhat were ectrntialy puliry dctennioalinne hr (he cxacairie braadk. We perceive au good reaaun for requirinf a governor to defend ia a pobKc trial ha motivatioas for Kts of the aort alleged here. To hoU ctherwiae would subject eicry deciaicm of a fob be «rRriol to poetrhoc acrxtiny by lay [cnkiia ofha ant venodia the waya of gnvrnawmt Inquiry into Governor SteffieM’a aBegtd dfeusatoiy atatensenta, oothe other hand, (resells do aucb probJen; the hues ia arch a cans are rather hinted, ao that the trial shruld not be cxoeasvely complex w hngthjr. Thu, J. role of avnlcte privilege ai to tkam cause of action would do bttle wore than protect unpririkged dtlaiaatory eateraexts, leaving a maickwaly injiireJ p’aistiff vrithost a remedy. A rate of qual­ified iraramnly, OB the athr hand, prorates protection to both the honest or martakra pabic official aad the ptrty cqorod by apriTdeged defamatory aatnaenta.
CThe final factor we lake into eoswddere- Cm is But avaiability of oilier remedies or otser forma of rehef. Where then is an wrqaate alternative resaecy the need for cans too law tort liability ts s remedy is reducedAs to the rejection of Aiqen’s permits, aa alrrsstive remedy is readiV available. As Aipen is well aware, a ceriasoo by tbe Ocainisecooer of the DNIa grantiog or daryaig of off*bore peoepeding permit sp- ptcalknm is “a Gsat adrmnatralive order,”

tones njecaed sS permh wjbcatiaej In Cook ktis beeod oa her finding dw Ihese was msde- pisie infmasihtn at naske sheet ienm *• kmainsboe.
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uibjed lo tritire «]AS 41S8.S« of thi pent aut 
( m a t i n  v r  j iag a two tub sieved by tbi right to pkwr.1’ At fair del liona. Any cnml ihirin' Lien. we through tbo No uudi a ham nonet defamatory Aspen baa to lion uf thia lota imnrvrufy pen without

apjvd

r«Wy,

i reo rpi
■eirrn'il*'

IkH eve,

Were we immunity fa by public auction the libel tbda peaaibil̂ j 
jltBgO ll — sijcbtoevasir eu kia or her for a

oI fit

3* 1*Aar 1C UCFOBTXK, 2i HKRUtfl
by m caa of an atfeninfe- to tbe siperior court S o t lo fact, Atpen evaded itaelf evea before 0 ii| tbe The avalabSAy of thia al- gha Irreriy la farur of grant- bnmontty, a ccndeuiaa but- Cact Ibat Arpen had ao mated it of any fmak n the iSnrt aoat Asper wan ciilillod to a lion of tbrir permit appSea- rrcwgdoiag that may bate oe- the cooraeaf lias drtermims- adquatejy redressed dsmiatralhe aypeabt proeaaa. ternative eatte, however, Cor by tbe defwUafa slb*adly dateneata. The oaly mesas vradieatc its rights is praseco- 1 Tb adqit a rofc of sbao- would, therefore, leave As- 

a remedy.
lo adopt a rule of absolute defamatory statement* made finals, we would, ia effect, ability of 3nae of beats to er at wiO. We believe Oat pones a such more aeriooa Ihe powsdafy that an official eBy be eal W open to defend a and rapond b rtenwgaa

iWftmntMW■wbdnuaIn aua, apply™* the klncby; tot are adopt today, we held that Governor Shef­field e entit>rl to ahwsiate bmnnity Jar
bpa SRwbt the Gsniabnn'i dcriwow 

itJccUaaall fanrilv In Coot falct lo rt tc superi­
or court ■■ Msnh at Itti We take judicial 
MXScc tba since tba time; Ihe pemat iiftcs- tkw dcriiin law bus tmnM lack lo tbe 
DOtiKorrEticumdutaxi. tkanalassaol (le OMR's reebrteroucslimala drawn.

ZJL AS 3U15.25B provide! Ifat *e riahl *> yra-yecj Jos raiaerdi in tide r: stdanoRnl laatb ewer be parsed by (his soaace is dear­ly peiuawiw. rxber ibsa asnifwaty ia utter and b no way nodm ibeaute to paS pctvllrpa. Moreover. whet aad if the ante dacsnuca lks< Ktch pcreiis atswdd he gnwJai ihey ewi owty be panscd "kuhe hew hnran of the naif AS JSJRjlUtfc, With ao vested i whs ar lateral la tbe pemll. Aspca caaaM coandasQ at the dcprisationcf any adaesathw pnpoyy rlghs.
3a. Th is ru le  I t  S u ite d  on ly  o  pubbc aaerm rta r 

made hy yuh lfc o tf icU v . la e i r a l  a m n s a h -

tbe four allayed wrongful Uerienm torts Brian* cat at bja order that Aspen's permit appfcealioss be tajartcd. However, we farther held that Govenor Sheffield is oaly entitled lo qualified anaunity for bia alegedy defamatory atatranecta* Under a rale at qualified isuuuxity, Aa|ten's alle­gation of defamation aboold nut have beea iFmwwcri Thus, the trial courfa judg- meat on Uria kaoe raaat be reversed.*
Tbe trial court awarded Sheffield $11.02 in altanae/a fee*. This vrma approximately 

80% of the feea actoalfy ineumd Aspen an lends that tbda award ia erroneous.Because the trial court erred io diamim ing Aspen'n clus of danigsa .’or def­amation, iia award of attnna.ŷa fees’ mat be vacated peodiag resolution of this isvoe. We, of ccarue, express no tpiaioii at tins lime on the merit* of this iuuse.
VIThe the reasons act foctfc above, the trial ccurt’a jodgmct ia AFRKKCD ia part, REYHtSKU io pari and REMANDED Tor further proceedings not boaualed with thia I

24. flirifidft KrpuDUtf dtmi he M aotiilcxi H? hroeunî r am krAS 0L5OJS9PD is MiDy 
M  neriL TWt MakMc applies crty to cImbm 
l̂ lntihrink. Ii prtwidcr tm kxmmmkj hr paUc oflxhk. fc £dttA.m»pĵ  691 PJd it 
2M QUUwmkx, J, oaDcunfask Am u. to - 
dnat, 577 TJd. 713, 715 (kUe 1974> (torenhva 
Unmrncdiy bmaba (be Ate m  ô omed io 
timdoeie); S^ddwrw r. hmcm Cmttgĉ  Q̂ â - 
ty, 214 BML 2H. 3M AJd 255w VI (1979) Om» 
nuiiy id neh cflkm ... mb wpaa mdtodj 
ddftivM jpvunb from IhaLot the StwU" (<yuof- la« EUm rt t. hodk. Z39 Md. 231,196 AJd tf7 (I964y». S<**m m *7*lkU aU x*Jd .%  2W*C 
923-26; P»o*mr, § 122. These Is jiki im arris 
k> 3K<Beldl* tfunrK iksf dm rpatki d 
yowm  dotirW gwftkfi ah— hir Un p — Ay.

Mont* a NILUv,Krvol T. HILLC Na.S-l- 
Sepme Court 

Juae 26,
Husband appealed i Superior Court, Third J« mer Ctaanty, Chariaa K. I lisbbig chad awtady, rii ny, and diviaioa of man' Supreme Cowrt, Moose, child support aunsrd mi coart erroneously iscfcc pcrwaUri aeltlmenc aa baae aabject to drrsdoe. I w&a auhatitate for posl and (3) court’s nluxtioi 118,000. baaed oa wife’i enor.Affirmed ia part and i

1. D ivorce *»23S. »1Trial coart ia divorce me required to make find, best interests of childrea, sons for dcayiog shared band, and could award "n tion rig lie without specify tabon schedule, where ca dispute and husband did tx custody; moreover, court allow parties to develop vi bdepctafently. AS 25.20.1
2. Dlvarce «=-*»Hadaodi vkiH suppi 5800 per nxxnth was not some, where basbaad teati recehriag net dUbiBy bo per month.
3L D ivorce «=-MTSince retatJUtrvv al priste only whea it ia dk devekpiag a source if bn be awarded to o apooae wh it far Ha intended ympewi




