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3 I N  T H E  L E G I S L A T U R E  OF  T H E  S T A T E  OF  A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

5 A  B I L L

6 F o r  a n  A c t  e n t i t l e d :  " An A c t  r e l a t i n g  to d e l e g a t i o n  of r e s p o n s i b i l i t i e s ^

7 the A l a s k a  P e r m a n e n t  F u n d  C o r p o r a t i o n  Board/ of  Trust-,

8 ees; r e l a t i n g  to l i a b i l i t y  of  the ^ l a s k a  P e r m a n e n t

9 F u n d  C o r p o r a t i o n ,  its b o a r d  a nd its e m p l o y e e s ;  and

10 p r o v i d i n g  f or an e f f e c t i v e  d a t e . "

11 B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF  j ^ S K A ^ - - ^

12 * S e c t i o n  1. AS  3 7 . 1 3  is a m e n d e d  by a d d i n g  n e w  s e c t i o n s  tc) read:

13 Sec. 3 7 . 1 3 . 1 0 5 .  A L L O C A T I O N  A N D  D E L E G A T I O N — OF  R E S P O N S I B I L I T I E S ;

14 L I A B I L I T Y .  (a) T h e  b o a r d  m a y  a l l o c a t e  its d u t i e s  a m o n g  the m e m b e r s

15 of the b o a r d  and m a y  d e l e g a t e  to e m p l o y e e s ' ^  the c o r p o r a t i o n  a ny of

16 t he b o a r d ’s _ r e s p o n s i b i l i t i e s  w i t h  r e s p e c t  to the c o r p o r a t i o n .

17 (by /̂XfjJEhe b o a r d  a l l o c a t e s  its r e s p o n s i b i l i t i e s  a m o n g  its mem -

18 b e r s  o r y d e l e g ate s  r e s p o n s i b i l i t i e s  to t he c o r p o r a f o n ’s e m p l o y e e s ,  a n d

19 if t he a l l o c a t i o n  or  d e l e g a t i o n  m e e t s  the s t a n d a r d  set in  AS

20 v 3 7 . 1 3  1 2 0 ( a l j ^ t h e n  no  m e m b e r  of the b o a r d  is r e s p o n s i b l e  f o r  d u t i e s

21 a l l o c a t e d  to a n o t h e r  m e m b e r  of the board, or  d e l e g a t e d  to a corpo-

22 r a t i o n  e m p l o y e e ,/e x c e p t  to the e x t e n t  that the b o a r d  m e m b e r

23 (1) p a r t i c i p a t e s  knowingly, in, or k n o w i n g l y  u n d e r t a k e s  to

24 c o n c e a l ,  an act or o m i s s i o n  of  the o t h e r  m e m b e r  or f the e m p l o y e e ,

25 k n o w i n g  t hat the act or  o m i s s i o n  is a b r e a c h  m e m b e r ' s  d u t i e s

26 u n d e r  thi s  chapter;

27 (2) by h is jprjbifir .failure to c o m p l y  w i t h  A S  3 7 . 1 3 . 1 2 0 ( a )  in

28 t he a d m i n i s t r a t i o n  of that m e m b e r ' s  s p e c i f i c  r e s p o n s i b i l i t i e s ,  e n a b l e s

29 t he o t h e r  m e m b e r  or the e m p l o y e e  to c o m m i t  a b r e a c h  of  d u t i e s ;  or
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1 (3) has knowledge o f  a b r e a c h o f  d u t i e s  by th e  o t h e r  member

2 or  a n  e m p l o y e e ,  u n l e s s  he or  s he m a k e s  r e a s o n a b l e  e f f o r t s  u n d e r  the

3 c i r c u m s t a n c e s  to r e m e d y  the breach.

4 (c) T h e  b o a r d  m a y  e n t e r  i nto one or  m o r e  c o n t r a c t s  w i t h  o ne or

5 m o r e  i n v e s t m e n t  m a n a g e r s ,  to i n v e s t  p art or  all of the a s s e t s  of the

6 A l a s k a  p e r m a n e n t  fund. To the e x t e n t  that t he b o a r d  enJ^erS^Tntjc^giich

7 a c o n t r a c t  in a m a n n e r  that m e e t s  the s t a n d a r d  sejt'^in A S  3 7 . 1 3 . 1 2 0 ( a ^ S

8 the b o a r d  is no t  l i a b l e  for an  act or  o m i s s i o n  of arT^nv^TtmentrTnanag-

9 er in c a r r y i n g  out its i n v e s t m e n t  r e s p o n s i b i l i t i e s ,  n o r  is the b o a r d

10 u n d e r  an  o b l i g a t i o n  to i n vest or  o t h e r w i s e  m a n a g e  a s s e t s  of  the A l a s k a

11 p e r m a n e n t  f u n d  w h i c h  are s u b j e c t  to the m a n a g e m e n t  of s u c h  an invest-

12 m e n t  m a n a g e r .

13 (d) F o r  p u r p o s e s  of (c) of this secti o n ,  " i n v e s t m e n t  m a n a g e r "

14 m e a n s  a n  e n t i t y

15 (1) that h a s  the p o w e r  to m a n a g e ,  a c q u i r e ,  or  d i s p o s e  of

16 a s s e t s  s u c h  as those of the A l a s k a  p e r m a n e n t  fund; a nd

17 (2) that is

18 (A) r e g i s t e r e d  as an  i n v e s t m e n t  a d v i s e r  u n d e r  15

19 U.S. C .  8 0 b - l  -- 8 0 b - 2 1  ( I n v e s t m e n t  A d v i s e r s  A c t  of 1940);

20 (B) a bank, as d e f i n e d  in 15 U . S . C .  8 0 b - l  -- 8 0 b - 2 1

21 ( I n v e s t m e n t  A d v i s e r s  A ct of 1940);

22 (C) a n  i n s u r a n c e  c o m p a n y  q u a l i f i e d  to p e r f o r m  s e r v i c e s

23 d e s c r i b e d  in  (1) of this s u b s e c t i o n  u n d e r  t he laws of m o r e  t h a n

24 one state; or

25 (D) a m a n a g e r  of i n s t i t u t i o n a l  f u nds w h i c h  has h a d  at

26 least f ive y e a r s  of e x p e r i e n c e  in the m a n a g e m e n t  of r eal e s t a t e

27 i n v e s t m e n t  of i n s t i t u t i o n a l  i n v e stors.

28 C~ (e )  The s t a t e  s h a l l  d e fend  and indem nify  th e  b o a rd ,  and any o f

29 f  i t s  employees t o  w hm  r e s p o n s i b i l i t y  has  been d e l e g a t e d ,  a g a in s tyj> > ' t •2- HB0365A
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l i a b i l i t y  a r i s i n g  fro... acts or  o m i s s i o n s  of the b o a r d  o r  s u c h  an 

e m p l o y e e ,  to the e x t e n t  that the act or o m i s s i o n  is n ot t he r e s u l t  of 

g r o s s  n e g l i g e n c e ,  i n t e n t i o n a l  or  r e c k l e s s  d i s r e g a r d  of  d u t ies, or 

fraud.

Sec. 3 7 . 1 3 . 1 2 5 .  L I M I T E D  L I A B I L I T Y  TRUST. (a) T h e  b o a r d  m a y  

_iV ^ c r e a t e ,  by w r i t t e n  i n s t r u m e n t ,  o ne or  m o r e  trus t s  to h o l d  a s s e t s  of 

the c o r p o r a t i o n .  T h e  w r i t t e n  trust i n s t r u m e n t  m u s t  p r o v i d e

(1) that the t r u s t e e s  of the trust are the board;

(2) that, s u b j e c t  to (4) of this s u b s e c t i o n ,  t he t r u s t e e s

h a v e  the same r i g h t s  and duties, as t r u s tees, as the b o a r d  has;

(3) that the c o r p o r a t i o n  is the sole b e n e f i c i a r y  of the

trust, a nd m a y  at a ny time

(A) r e v o k e  the trust,

(B) c a u s e  the t r u s t ' s  i n c o m e  or corpus, or  b o th, to be 

d i s t r i b u t e d  to the c o r p o r a t i o n  u p o n  d e m a n d  by the c o r p o r a t i o n ,

(C) d i s m i s s  the t r u s t’s i n v e s t m e n t  a d v i s e r  f o l l o w i n g  

r e a s o n a b l e  n o t i c e ,  and

(D) sel l  its i n t e r e s t  i n  the trust to an y  o r g a n i z a t i o n  

p e r m i t t e d  undei U.S.C. 501( c )  (25) (.Internal R e v e n u e  Code, as 

a m e n d e d  as of 1986) to o w n  s u c h  a n  interest;

(4) that the trust is o r g a n i z e d  f o r  the e x c l u s i v e  p u r p o s e s

of

(A) h o l d i n g  g e n e r a l  or  l i m i t e d  p a r t n e r s h i p  i n t e r e s t s  

in  p a r t n e r s h i p s  owning, p r i m a r i l y ,  real e s t a t e  i n v e s t m e n t s ,

(B) a c q u i r i n g  real p r o p e r t y  a nd h o l d i n g  t i t l e  to, and 

c o l l e c t i n g  i n c o m e  from, the p r o p e r t y ,  a nd

(C) r e m i t t i n g  to the c o r p o r a t i o n  the e n t i r e  income,

less ex p e n s e s ,  f r o m  those i n t e r e s t s  or that p r o p e r t y ;  a n d

(5) o t h e r  p r o v i s i o n s  that the b o a r d  c o n s i d e r s  n e c e s s a r y  or
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1 a d v i s a b l e  to c a r r y  out t he p u r p o s e s  of thi s  chapter.

2 (b) Th e  b o a r d  is e m p o w e r e d  to t r a n s f e r  asse t s  of the c o r p o r a t i o n

3 it d e e m s  a p p r o p r i a t e  a n d  w h i c h  the t r ust is a u t h o r i z e d  to hold, to a

4 t r ust c r e a t e d  u n d e r  (a) of this section.

5 (c) T h e  p r o v i s i o n s  of AS 3 7 . 1 3 . 1 2 0  a p p l y  to the i n v e s t m e n t  and

6 m a n a g e m e n t  of a s s e t s  f a t r u s t  c r e a t e d  u n d e r  (a) of this section.

7 (d) T he e x e m p t i o n  g r a n t e d  by  AS 3 7 . 1 3 . 1 8 0  a p p l i e s  to a trust

8 c r e a t e d  u n d e r  (a) of this section.

9 (e) T h i r d  p a r t i e s  s h a l l  l o o k  s o l e l y  to the p r o p e r t y  of a t r u s t

10 c r e a t e d  u n d e r  (a) of this s e c t i o n  f o r  s a t i s f a c t i o n  of c l aims a r i s i n g

11 in  c o n n e c t i o n  w i t h  the a f f a i r s  of tha t  trust, i n c l u d i n g  c l a i m s  a r i s i n g

12 out of  or  in c o n n e c t i o n  w i t h  a s s e t s  t r a n s f e r r e d  to that trust by the

13 c o r p o r a t i o n .  Th e  c o r p o r a t i o n ,  as t he b e n e f i c i a r y  of a trust c r e a t e d

14 u n d e r  (a) of this secti o n ,  is n o t  s u b j e c t  to p e r s o n a l  l i a b i l i t y  to a

15 t h i r d  p a r t y  in c o n n e c t i o n  w i t h  the p r o p e r t y  or a f f a i r s  of s u c h  a

16 trust, e x c e p t  that the c o r p o r a t i o n  m i g h t  be l i a b l e  to a t h i r d  p a r t y  in

17 a n  a m o u n t  up  to the v a l u e  of a ny t r u s t  a s s e t s  d i s t r i b u t e d  to it a f t e r

18 a l i a b i l i t y  of the t r ust arose, to the e x t e n t  that trust a s s e t s  are

19 i n s u f f i c i e n t  to s a t i s f y  th e  t r u s t ' s  li a b i l i t y .  No t r u s t e e  or  e m p l o y e e

20 v-.i. a t r u s t  c r e a t e d  u n d e r  (a) of thi s  s e c t i o n  is s u b j e c t  to p e r s o n a l

21 l i a b i l i t y ,  and the s t a t e  s h a l l  d e f e n d  a n d  i n d e m n i f y  the b o a r d  a nd its

22 e m p l o y e e s  a g a i n s t  l i a b i l i t y ,  f or an  a c t i o n  or o m i s s i o n  of the t r u s t e e s

23 or  the e m p l o y e e s  to the e x t e n t  that the act s  or o m i s s i o n s  are n o t  the

24 r e s u l t  of g r oss n e g l i g e n c e ,  i n t e n t i o n a l  or r e c k l e s s  d i s r e g a r d  of

25 d u t ies, o r  fraud. A  w r i t t e n  i n s t r u m e n t  c r e a t i n g  a n  o b l i g a t i o n  of a

26 t r ust c r e a t e d  u n d e r  (a) of this s e c t i o n  m u s t  p r o v i d e  that the o b l i g a -

27 t i ons u n d e r  that i n s t r u m e n t  are n ot p e r s o n a l l y  b i n d i n g  upon, n o r  m a y  a

28 p e r s o n  r e s o r t  to, the p r o p e r t y  of th e  c o r p o r a t i o n  or  the t r u s t e e s ,

29 o f f i c e r s ,  e m p l o y e e s ,  a nd a g e n t s  of the trust, but that the t r ust

HB 365 - 4 -  HB0365A
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1 p r o p e r t y  or a s p e c i f i c  p o r t i o n  of it o n l y  is b o u n d  a n d  a p e r s o n  s h a l l

2 look s o l e l y  to that t r u s t  p r o p e r t y  f o r  s a t i s f a c t i o n  of  c l a i m s  of a ny

3 n a t u r e  a r i s i n g  in r n e c t i o n  w i t h  the a f f a i r s  of that trust.

^ *  Sec. 2. Thi s  Ac' aVes e f f e c t  i m m e d i a t e l y  u n d e r  AS  0 1 . 1 0 . 0 7 0 ( c ) .
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S t a t e  o f  A l a s k a
O F F I C E  O F  T H E  G O V E R N O R  

J u n e a u

J a n u a r y  15, 1 9 8 8

T h e  H o n o r a b l e  B e n  G r u s s e n d o r f  
S p e a k e r  o f  t h e  H o u s e  
A l a s k a  S t a t e  L e g i s l a t u r e  

P . O .  B o x  V  
J u n e a u ,  A K  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  G r u s s e n d o r f :

U n d e r  t h e  a u t h o r i t y  o f  a r t .  I l l ,  s e c .  1 8 ,  o f  t h e  A l a s k a  C o n ­
s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a  b i l l  r e l a t i n g  t o  t h e  d e l e ­

g a t i o n  o f  a u t h o r i t y  f r o m  t h e  B o a r d  o f  T r u s t e e s  o f  t h e  A l a s k a  
P e r m a n e n t  F u n d  C o r p o r a t i o n  ( b o a r d )  t o  t h e  e m p l o y e e s  a n d  o u t ­

s i d e  a d v i s o r s  o f  t h e  c o r p o r a t i o n ,  a n d  l i m i t i n g  t h e  l i a b i l i t y  

o f  t h e  f u n d ,  i t s  b o a r d ,  a n d  e m p l o y e e s .

S e c t i o n  1 o f  t h e  b i l l  a d d s  p r o p o s e d  A S  3 7 . 1 3 . 1 0 5 ,  c o n c e r n i n g  
d e l e g a t i o n  o f  t h e  b o a r d ' s  d u t i e s  a n d  l i m i t i n g  l i a b i l i t y .  
T h e  p r o p o s e d  s t a t u t e  (1) c l a r i f i e s  t h a t  t h e  b o a r d  m a y  a l l o ­

c a t e  i t s  r e s p o n s i b i l i t i e s  a m o n g  i t s  m e m b e r s  a n d  m a y  d e l e g a t e  

a n y  o f  i t s  r e s p o n s i b i l i t i e s  t o  t h e  c o r p o r a t i o n ' s  e m p l o y e e s ;

(2) s p e c i f i c a l l y  a u t h o r i z e s  t h e  b o a r d  to c o n t r a c t  w i t h  o n e  
o r  m o r e  i n v e s t m e n t  m a n a g e r s  f o r  i n v e s t m e n t  o f  t h e  f u n d ' s  

a s s e t s ,  a n d  d e f i n e s  " i n v e s t m e n t  m a n a g e r " ;  (3) r e l i e v e s  t h e  

b o a r d  f r o m  l i a b i l i t y  w i t h  r e s p e c t  t o  a s s e t s  f o r  w h i c h  

i n v e s t m e n t  a u t h o r i t y  h a s  b e e n  p r u d e n t l y  d e l e g a t e d ;  a n d

(4) c l a r i f i e s  t h e  d e g r e e  o f  i n d e m n i t y  p r o v i d e d  t o  t he b o a r d  

a n d  i t s  e m p l o y e e s  i n  p e r f o r m i n g  t h e i r  o f f i c i a l  d u t i e s .

A l t h o u g h  I b e l i e v e  t h a t  t h e  b o a r d  a l r e a d y  h a s  i m p l i e d  a u ­

t h o r i t y  o r  c o v e r a g e  r e g a r d i n g  s o m e  o f  t h e s e  m a t t e r s ,  t h e r e  

a r e  a r g u m e n t s  t h a t  c o u l d  l e a d  a  c o u r t  t o  c o n c l u d e  o t h e r w i s e .  

T h e r e f o r e ,  t h i s  b i l l  p r o v i d e s  s p e c i f i c  s t a t u t o r y  a u ­
t h o r i z a t i o n  a n d  c l a r i f i c a t i o n  t o  p r o t e c t  b o t h  t h e  b o a r d  a n d  

i t s  e m p l o y e e s  f r o m  u n t o w a r d  l i a b i l i t y  t h a t  c o u l d  o t h e r w i s e  

a r i s e  e v e n  i f  a c t i o n s  t a k e n  a r e  p r u d e n t  a n d  a p p r o p r i a t e  

u n d e r  t h e  c i r c u m s t a n c e s .

I n  a n  o p i n i o n  d a t e d  S e p t e m b e r  1 3 ,  1 9 8 2 ,  t h e  D e p a r t m e n t  o f

L a w  d i s c u s s e d  b o a r d  d e l e g a t i o n  o f  d e c i s i o n - m a k i n g  t o  a n  e m ­

p l o y e e  o r  i n v e s t m e n t  m a n a g e r .  T h a t  o p i n i o n  s t a t e d  t h a t ,  

g i v e n  t h e  s t a t u t o r y  s c h e m e  u n d e r  w h i c h  t h e  b o a r d  i s  c o m ­

p e n s a t e d ,  b y  h o n o r a r i u m ,  o n l y  f o r  t h o s e  d a y s  s p e n t  d e a l i n g  
d i r e c t l y  w i t h  b o a r d  w o r k ,  i t  i s  " o b v i o u s l y  i m p l i e d "  t h a t  t h e  

b o a r d  w o u l d  d e l e g a t e  t o  i t s  e m p l o y e e s ,  o r  t o  i n v e s t m e n t  m a n ­

a g e r s  r e t a i n e d  u n d e r  c o n t r a c t ,  s u b s t a n t i a l  r e s p o n s i b i l i t y
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f o r  d a y - t o - d a y  d e c i s i o n s .  T h e  o p i n i o n  f u r t h e r  s t a t e d  t h a t  
t h e  b o a r d  m a y  s o  d e l e g a t e  a s  m u c h  a u t h o r i t y  a s  i s  c o n s i s t e n t  

w i t h  t h e  p r u d e n c e  d i s p l a y e d  b y  s i m i l a r l y  s i t u a t e d  i n s t i t u ­

t i o n a l  i n v e s t o r s .

N o t w i t h s t a n d i n g  t h i s  o p i n i o n ,  h o w e v e r ,  t h e r e  is n o  e x p r e s s  
s t a t u t o r y  l a n g u a g e  t h a t  p e r m i t s  a l l o c a t i o n  o r  d e l e g a t i o n  o f  

f i n a l  i n v e s t m e n t  d e c i s i o n s  o r  e v e n  l e s s e r  m a t t e r s .  E x p r e s s  

s t a t u t o r y  a u t h o r i z a t i o n  i s  d e s i r a b l e ,  p a r t i c u l a r l y  i n  l i g h t  

o f  (1) t h e  c o n s i s t e n t l y  a p p l i e d  c o m m o n  l a w  r u l e  t h a t  s u c h  

d e l e g a t i o n s  a r e  n o t  u s u a l l y  p e r m i t t e d ;  (2) t h e  f a c t  t h a t  

o t h e r  i n s t i t u t i o n a l  i n v e s t o r s  t h a t  a l l o w  s u c h  d e l e g a t i o n s  

a l m o s t  u n i f o r m l y  d o  s o  u n d e r  e x p r e s s  a u t h o r i z a t i o n s ;  a n d

(3) t h e  f a c t  t h a t  t h e  r e a s o n i n g  o f  t h e  o p i r . ' o n  w o u l d  n o t  

s u p p o r t  t h e  d e l e g a t i o n  o f  a u t h o r i t y  t o  s u b c o m m i t t e e s  o f  t h e  

b o a r d  (as h a s  s o m e t i m e s  o c c u r r e d  i n  t h e  p a s t ) .

C u r r e n t  A S  3 7 . 1 3 . 1 2 0 ( f )  p e r m i t s  t h e  b o a r d  t o  e n t e r  i n t o  " a l l  

c o n t r a c t s  n e c e s s a r y ,  c o n v e n i e n t  o r  d e s i r a b l e "  f o r  t h e  p u r ­

p o s e s  o f  t h e  c o r p o r a t i o n .  W h i l e  t h e  s t a t e  w o u l d  a r g u e  t h a t  

t h i s  i s  c l e a r  s u p p o r t  f o r  t h e  b o a r d ' s  a u t h o r i t y  t o  c o n t r a c t  
w i t h  p r o f e s s i o n a l  i n v e s t m e n t  m a n a g e r s  f o r  i n v e s t m e n t  s e r ­

v i c e s ,  t h e  b o a r d  i s  n o t  r e l i e v e d  o f  l i a b i l i t y  f o r  t h e  s u b s e ­

q u e n t  i n v e s t m e n t  d e c i s i o n s  o f  t h o s e  i n v e s t m e n t  m a n a g e r s  —  

e v e n  i f  t h e  c h o i c e  o f  a p a r t i c u l a r  m a n a g e r  w a s  p r u d e n t .  

U n d e r  29 U . S . C .  1 1 0 5 ( d ) ,  a p r o v i s i o n  o f  t h e  f e d e r a l  E m p l o y e e  

R e t i r e m e n t  I n c o m e  S e c u r i t y  A c t  ( E R I S A ) , a f i d u c i a r y  i s  e x ­

p r e s s l y  a b s o l v e d  o f  l i a b i l i t y  i f  i n v e s t m e n t  r e s p o n s i b i l i t y  

i s  d e l e g a t e d  t o  a p r o f e s s i o n a l  i n v e s t m e n t  m a n a g e r ,  a n d  s u c h  
a p r o v i s i o n  i s  d e s i r a b l e  h e r e .  A d d i t i o n a l l y ,  t h e  l a n g u a g e  

o f  A S  3 7 . 1 3 . 1 2 0 ( f )  w o u l d  n o t  c o v e r  a l l o c a t i o n  o f  d u t i e s  

a m o n g  b o a r d  m e m b e r s  o r  d e l e g a t i o n  o f  r e s p o n s i b i l i t i e s  t o  

c o r p o r a t i o n  e m p l o y e e s .

T h e r e f o r e ,  p r o p o s e d  A S  3 7 . 1 3 . 1 0 5 ( a )  a n d  (b) m a k e  c l e a r  t h a t  

t h e  b o a r d  m a y  a l l o c a t e  i t s  r e s p o n s i b i l i t i e s  a m o n g  i t s  m e m ­

b e r s  a n d  m a y  d e l e g a t e  a n y  o f  i t s  r e s p o n s i b i l i t i e s  t o  i t s  
e m p l o y e e s .  P r o p o s e d  A S  3 7 . 1 3 . 1 0 5 ( c )  e x p r e s s l y  p e r m i t s  t h e  

b o a r d  t o  c o n t r a c t  w i t h  o n e  o r  m o r e  " i n v e s t m e n t  m a n a g e r s "  f o r  

i n v e s t m e n t  o f  t h e  p e r m a n e n t  f u n d ,  a n d  r e l i e v e s  t h e  b o a r d  o f  

l i a b i l i t y  w i t h  r e s p e c t  t o  a s s e t s  f o r  w h i c h  i n v e s t m e n t  r e ­

s p o n s i b i l i t y  i s  s o  d e l e g a t e d ,  a s  l o n g  a s  t h e  d e l e g a t i o n  w a s  

d o n e  i n  a p r u d e n t  m a n n e r .  P r o p o s e d  A S  3 7 . 1 5 . 1 0 5 ( d )  p r o v i d e s  

a d e f i n i t i o n  o f  " i n v e s t m e n t  m a n a g e r , "  w i t h  t h e  l a n g u a g e  i n  

s u b p a r a g r a p h s  (2) (A) —  (C) o f  t h a t  s u b s e c t i o n  b e i n g  t a k e n

f r o m  t h e  p a r a l l e l  p r o v i s i o n s  o f  E R I S A .  S u b p a r a g r a p h
(d) (2) (D) a d d s  a c a t e g o r y  f o r  r e a l  e s t a t e  i n v e s t m e n t  m a n a g ­

e r s  w h i c h  is n o t  i n c l u d e d  i n  E R I S A  b u t  w h i c h  i s  a p p r o p r i a t e  

f o r  p e r m a n e n t  f u n d  i n v e s t m e n t s .



T h e  H o n o r a b l e  B e n  G r u s s e n d o r f Pagi 3

F i n a l l y ,  s u b s e c t i o n  (e) o f  p r o p o s e d  A S  3 7 . 1 3 . 1 0 5  c l a r i f i e s  
t h e  d e g r e e  o f  i n d e m n i t y  p r o v i d e d  t c  t h e  b o a r d  a n d  i t s  e m ­

p l o y e e s  i n  p e r f o r m i n g  t h e i r  o f f i c i a l  d u t i e s .  A S  0 9 . 5 0 . 2 5 0  

i m m u n i z e s  t h e  s t a t e  a g a i n s t  s u i t  b a s e d  u p o n  a n  a g e n c y ' s  o r  
e m p l o y e e ' s  e x e r c i s e  o r  f a i l u r e  t o  e x e r c i s e  d i s c r e t i o n a r y  

f u n c t i o n s  o r  d u t i e s ,  w h e t h e r  o r  n o t  t h e  d i s c r e t i o n  i n v o l v e d  

i s  a b u s e d .  T h e  D e p a r t m e n t  o f  L a w  s t a t e d  i n  a n  o p i n i o n  d a t e d  

D e c e m b e r  2, 1 9 8 2  , t h a t  t h e  i m m u n i t y  f o r  d i s c r e t i o n a r y  a c t s

p r o b a b l y  c o v e r s  m o s t  d e c i s i o n s  o f  t h e  b o a r d ;  i t  is s t a t e  

p o l i c y  t o  d e f e n d  a n d  i n d e m n i f y  o f f i c e r s  o r  e m p l o y e e s  a g a i n s t  

p e r s o n a l  l i a b i l i t y .

N o n e t h e l e s s ,  t h e  o p i n i o n  p o i n t e d  o u t  t h a t  t h e r e  is n o  s t a t u ­
t o r y  p r o v i s i o n  r e l a t i n g  t o  i n d e m n i t y ,  a n d  s u g g e s t e d  t h a t  
e n a c t m e n t  o f  a s t a t u t e  s t a t i n g  t h e  s c o p e  o f  i n d e m n i t y  w o u l d  

b e  h e l p f u l .  F u r t h e r m o r e ,  i n  s e v e r a l  c a s e s  i n  r e c e n t  y e a r s  

t h e  A l a s k a  S u p r e m e  C o u r t  h a s  h e l d  t h a t  o n l y  d e c i s i o n s  t h a t  

r i s e  t o  t h e  l e v e l  o f  p l a n n i n g  o r  p o l i c y  f o r m u l a t i o n  f a l l  

w i t h i n  t h e  d i s c r e t i o n a r y  a c t s  e x c e p t i o n ,  w h i l e  d e c i s i o n s  

m a d e  a t  t h e  o p e r a t i o n a l  o r  m i n i s t e r i a l  l e v e l  w i l l  n o t  b e  

s h i e l d e d  f r o m  l i a b i l i t y .  E . g . , J a p a n  A i r  L i n e s  C o . ,  L t d .  v. 

S t a t e , 6 2 8  P . 2 d  9 3 4  ( A l a s k a  1 9 8 1 )  ; C a r l s o n  v. S t a t e , 598

P . 2 d  9 6 9  ( A l a s k a  1 9 7 9 ) ;  A d a m s  v. S t a t e , 5 5 5  P . 2d 235 ( A l a s k a  

1 9 7 6 ) ;  S t a t e  v. A b b o t t , 4 9 8  P . 2 d  7 1 2  ( A l a s k a  1 9 7 2 ) .  T h i s  
d o c t r i n e  l e a v e s  a  g r e a t  d e a l  o f  r o o m  f o r  s u c c e s s f u l  l a w s u i t s  

a t t e m p t i n g  t o  i m p o s e  l i a b i l i t y  f o r  d e c i s i o n s  t h a t ,  w i t h  

h i n d s i g h t ,  m i g h t  a p p e a r  i l l - a d v i s e d .  F o r  e x a m p l e ,  i n  D i v i ­

s i o n  o f  C o r r e c t i o n s  v. N e a k o k , 7 2 1  P . 2 d  1 1 2 1  ( A l a s k a  1 9 8 6 ) ,  
t h e  A l a s k a  S u p r e m e  C o u r t  h e l d  t h a t  d e c i s i o n s  b y  t h e  c o u n s e l ­

o r s  a n d  p a r o l e  o f f i c e r s  i n  f o r m u l a t i n g  a p a r t i c u l a r  i n d i ­

v i d u a l ' s  p a r o l e  p l a n ,  i n  d e c i d i n g  o n  t h e  t y p e  o f  s p e c i a l  

c o n d i t i o n s  t o  i m p o s e ,  a n d  i n  d e c i d i n g  o n  w h e t h e r  t o  i n f o r m  

p e r s o n s  i n  t h e  c o m m u n i t y  a n d  p o t e n t i a l  f u t u r e  v i c t i m s  o f  

p o s s i b l e  c r i m e s  a b o u t  t h e  c h a r a c t e r  o f  t h e  p a r o l e e ,  w e r e  

" m i n i s t e r i a l , "  r a t h e r  t h a n  p r o t e c t e d  " d i s c r e t i o n a r y "  a c t s .

C o n s e q u e n t l y ,  a n  a r g u m e n t  m i g h t  b e  m a d e  u n d e r  p r e ­
s e n t  l a w  t h a t  w h i l e  t h e  d e c i s i o n  t o  d e l e g a t e  i n v e s t m e n t  r e ­
s p o n s i b i l i t y  t o  t h e  s t a f f  o r  t o  a  y e t - t o - b e  s e l e c t e d  i n ­

v e s t m e n t  m a n a g e r  i s  a d i s c r e t i o n a r y  a c t  a n d  t h u s  i m m u n e  f r o m  

s u i t ,  t h e  a c t u a l  c h o i c e s  o f  t h e  i n v e s t m e n t  m a n a g e r  a n d  o f  

i n v e s t m e n t s  t h e m s e l v e s  a r e  " o p e r a t i o n a l , "  a n d  t h u s  n o t  i m­

m u n e .  T h i s  n a r r o w  a p p l i c a t i o n  o f  t h e  d i s t i n c t i o n  b e t w e e n  

" d i s c r e t i o n a r y "  a n d  " m i n i s t e r i a l "  a c t s  r e n d e r s  t h e  p r e s e n t  

i m m u n i t y  s t a t u t e  (AS O b . 5 0 . 2 5 0 )  p r a c t i c a l l y  m e a n i n g l e s s ;  y e t  

i t  i s  a n  i n c r e a s i n g l y  p l a u s i b l e  o u t c o m e  u n d e r  r e c e n t  c o u r t  

r e a s o n i n g .  T h u s ,  e x p r e s s  p r o t e c t i o n  f o r  t h e  b o a r d  a n d  i t s  

e m p l o y e e s  a g a i n s t  l i a b i l i t y  s h o u l d  b e  e x t e n d e d .
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T h e  b i l l  p r o p o s e s  a n o t h e r  n e w  s e c t i o n ,  A S  3 7 . 1 3 . 1 2 5 ,  t o  a u ­
t h o r i z e  t h e  b o a r d  t o  c r e a t e  o n e  o r  m o r e  l i m i t e d  l i a b i l i t y  

t r u s t s .  T h e  A l a s k a  P e r m a n e n t  F u n d  C o r p o r a t i o n  h a s  a s u b ­
s t a n t i a l ,  d i v e r s i f i e d  i n v e s t m e n t  p o r t f o l i o ,  w h i c h  i n c l u d e s  a 

v a r i e t y  o f  i n v e s t m e n t s  i n  r e a l  e s t a t e .  S o m e  o f  t h e s e  i n ­

v e s t m e n t s  h a v e  t a k e n  t h e  f o r m  o f  g e n e r a l  p a r t n e r s h i p  i n t e r ­

e s t s  i n  p a r t n e r s h i p s  o w n i *  g a n d  o p e r a t i n g  v a r i o u s  k i n d s  o f  

r e a l  e s t a t e .  B e c a u s e  o f  t h e  l i a b i l i t y  t h a t  c a n  a t t a c h  t o  

g e n e r a l  p a r t n e r s  i n  s u c h  c i r c u m s t a n c e s ,  i t  h a s  b e c o m e  d e s i r ­

a b l e  t o  p r o v i d e  a  m e a n s  b y  w h i c h  a s s e t s  o f  t h e  A l a s k a  P e r m a ­

n e n t  F u n d  C o r p o r a t i o n  o t h e r  t h a n  g e n e r a l  p a r t n e r s h i p  i n t e r ­

e s t s  a r e  i n s u l a t e d  f r o m  a n y  s u c h  l i a b i l i t y  t h a t  m a y  a c c r u e  

t h r o u g h  o w n e r s h i p  o f  g e n e r a l  p a r t n e r s h i p  i n t e r e s t s .  T h e

p u r p o s e  o f  t h e  p r o p o s e d  s t a t u t e  i s  t o  e x p r e s s l y  a l l o w

c r e a t i o n  o f  a s e p a r a t e  l e g a l  e n t i t y ,  a t r u s t ,  t h a t  w o u l d  a f ­

f o r d  t h e  A l a s k a  P e r m a n e n t  F u n d  C o r p o r a t i o n  t h e  s a m e  p r o ­
t e c t i o n  a g a i n s t  l i a b i l i t y  t h a t  a  c o r p o r a t i o n  a f f o r d s  a 

s h a r e h o l d e r .

S u c h  a t r u s t ,  h o l d i n g  g e n e r a l  p a r t n e r s h i p  i n t e r e s t s  a n d  a n y  

o t h e r  r e l a t e d  a s s e t s  c o n s i d e r e d  a p p r o p r i a t e  b y  t h e  b o a r d ,  
w o u l d  b e  c r e a t e d  b y  a  t r u s t  i n s t r u m e n t  t h a t  n a m e s  t h e  b o a r d  

a s  t r u s t e e s  o f  t h a t  t r u s t  a n d  n a m e s  t h e  A l a s k a  P e r m a n e n t  

F u n d  C o r p o r a t i o n  i t s e l f  a s  t h e  t h e  e x c l u s i v e  b e n e f i c i a r y  o f  

t h e  t r u s t .  T h e  c o r p o r a t i o n  w o u l d  a t  a l l  t i m e s  h a v e  t h e  u n ­

f e t t e r e d  a b i l i t y  (1) t o  w i t h d r a w  t h e  c o r p u s  a n d  i n c o m e  f r o m  

s u c h  a t r u s t ,  (2) t o  r e v o k e  t h e  t r u s t ,  (3) t o  d i s m i s s  t h e  

t r u s t ' s  i n v e s t m e n t  a d v i s o r  a f t e r  r e a s o n a b l e  n o t i c e ,  a n d  (4) 

t o  t e r m i n a t e  i t s  i n t e r e s t  i n  t h e  t r u s t  b y  s e l l i n g  i t s  

i n t e r e s t  t o  a n y  o r g a n i z a t i o n  p e r m i t t e d  t o  o w n  s u c h  a t r u s t  

u n d e r  26 U . S . C .  5 0 1 ( c )  (25) ( I n t e r n a l  R e v e n u e  C e d e ,  a s  

a m e n d e d  a s  o f  1 9 8 6 ) .

T h e  t r u s t  i n s t r u m e n t  w o u l d  p e r m i t  i n v e s t m e n t  o f  t r u s t  a s s e t s  
i n  s u c h  g e n e r a l  p a r t n e r s h i p  i n t e r e s t s ,  a n d  o t h e r w i s e  l i m i t  

t h e  t r u s t  t o  t h e  e x c l u s i v e  p u r p o s e  o f  a c q u i r i n g  s u c h  p a r t ­

n e r s h i p  i n t e r e s t s  o r  o t h e r  r e a l  p r o p e r t y ,  a n d  h o l d i n g  t i t l e  

t o  a n d  c o l l e c t i n g  i n c o m e  f r o m  t h e  p r o p e r t y .  T h e  t r u s t  m u s t  
r e m i t  t h e  e n t i r e  a m o u n t  o f  s u c h  i n c o m e  ( l e s s  e x p e n s e )  t o  t h e  

A l a s k a  P e r m a n e n t  F u n d  C o r p o r a t i o n .

U n d e r  t h e  l a w s  o f  A l a s k a ,  o n l y  t h e  t r u s t  a s s e t s  w o u l d  s t a n d  

b e h i n d  o b l i g a t i o n s  o f  t h e  t r u s t .  N e i t h e r  t h e  t r u s t e e s ,  n o r  

t h e  A l a s k a  P e r m a n e n t  F u n d  C o r p o r a t i o n  a s  t h e  t r u s t  b e n e f i ­

c i a r y ,  w o u l d  b e  l i a b l e  f o r  a n y  o b l i g a t i o n s  o f  t h e  t r u s t ,  

e x c e p t  t h a t  t h e  A l a s k a  P e r m a n e n t  F u n d  C o r p o r a t i o n  c o u l d  b e
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l i a b l e  f o r  a n  a m o u n t  u p  t o  t h e  v a l u e  o f  a n y  t r u s t  a s s e t s  
d i s t r i b u t e d  t o  i t  a f t e r  a l i a b i l i t y  o f  t h e  t r u s t  a r o s e ,  t o  

t h e  e x t e n t  t h a t  t r u s t  a s s e t s / t f r e ^ i n s u f f i c i e n t  t o  s a t i s f y  t h e  
t r u s t ' s  l i a b i l i t y  t o  t h i r d
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STATE OF ALASKA 1983 LEGISLATIVE SESSION
FISCAL NOTE

REQUEST:
BillV enion: HB 365 

PubUshDate: JiOMSE 1 / 1 5 / 3 7 H

Agency Affected:, RevenueRevision D ate:_______________________________
T itle : D e le g a t io n  o f r e s p o n s i b i l i t i e s  o f  g g j j . A la sk a  P erm anen t Fund C o r p o r a t io n
APFC Board o f  T r u s te e s ;  r e l a t i n g  to  l i a b i l i t y _______________________________________
Sboatarc of A P F C ,  b o a rd , e m p lo y e e s . Conmonents •__________________________________
Requestor: Bv R u les  C om m ittee  bv________ _________________________________________________

R e q u e s t o f  G o v ern o r

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 8 8 FY 8 9 FY 9 0 FY 9 1 FY 9 2 FY 9 3

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND St. STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

- 0 - -0- -0- -0- - o - -0 -
- 0 - - n - - n - -0- ....... -0- - 0 -
- 0 - -n- - n - - 0 - - o - -0-
-o- -0- - 0- - 0 - -o- -0-

-0 - - 0 - - 0 - -0- .. -o- -0-

_ o - -0- -0- - 0 - -0- -0-
.. _n_ - 0 - . - o - .  __ -0- - 0 -

- 0 - - 0 - -o- . . -o- .. -0- -0-

TOTAL OPERATING - 0 - -0- -0- - 0 - - 0 - - 1 -

CAPriAL 1 - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

- 0 -RE VENUE - 0 - - 0 - - 0 - - 0 - - 0 -

FUNDING: (Thousands of Dollars)

GENERALFUND 
FEDERAL FUNDS 
OTHER 
TOTAL

- 0 - - 0 - t 0 - - 0 - - 0 - - 0 -

_ n - - 0 - - 0 - - 0 - - 0 - - 0 -
—u — - n - - 0 - - 0 - - 0 - - 0 -

PO SITIO N S:

FULL-TTME
PART-TIME
TEMPORARY

- 0 - - 0 - - 0 - - 0 - - 0 - - 0 -
- 0 - - 0 - - 0 - - 0 - - o -

- 0 - - 0 - - 0 - - 0 - - 0  • - 0 -
T h ere  i s  no t i s c a l  im p a c t on th e  A la sk a  Permanc

ANALYSIS : (Attach a separate page if necessary) Fund C o r p o r a t io n 's  b u d g e t w i th  t h i s  l e g i s l a t i o r
T h is  b i l l  c o n s i s t s  o f  te c h r  i c a l  am endm ents to  th e  A la sk a  P erm an en t Fund
s t a t u t e .  The am endm ents add new s e c t i o n s  w h ich  a u th o r i z e  th e  d e le g a t i o n
o f  th e  b o a r d 's  a u t h o r i t y  to  c o r p o r a t io n  em ployees and in v e s tm e n t  m a n a g e rs ;
p ro v id e s  l i a b i l i t y  p r o t e c t i o n ;  a u t h o r i z e s  c r e a t i o n  o f  \ u b t r u s t s  to  p r e v e n t
j e o p a r d iz in g  th e  F u n d 's  a s s e t s .

D avid A. R o se , E x e c u tiv e D i r e c to rPrepared by : _______
Division : A la sk a  P erm anen t F u n d ^ o r p o r a t io n

~ 7 T ~ 7Approved by Commissioner: A s *  ________________ ______
Agency. A lask a  P erm anen t Fund C o rp o ra t io n  (D e p t, o f  Revenue

Distribution (by preparer) :
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies)
Senate Secretary

Phone 
Date: .

465-2047
1 2 /2 9 /8 7 '

u e )  ** ^ -----------

Fge- o f
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Date referred:

HOUSE COMMITTEE REPORT

1 / 1 5 / 8 8 F U R T H E R  R E F E R R A L S : J u d i c i a r y
F i n a n c e

T he S t a t e  A f f a i r s

DATE:.

C o m m i t t e e  h a s  c o n s i d e r e d H B  365

" A n  A c t  r e l a t i n g  to  d e l e g a t i o n  o f  r e s p o n s i b i l i t i e s  of  t h e  A l a s k a  P e r m a n e n t  
F u n d  C o r p o r a t i o n  B o a r d  o f  T r u s t e e s ;  r e l a t i n g  t o  l i a b i l i t y  o f  t h e  A l a s k a  
P e r m a n e n t  F u n d  C o r p o r a t i o n ,  its board, a n d  its e m p l o y e e s ;  a n d  p r o v i d i n g  fo 
a n  e f f e c t i v e  d a t e . "

RECUMMKHDS:

] r e p l a c e  w i t h C

] a t t a c h e d  a m e n d m e n t ( s ) [

] t h e  s a m e  t i t l e  

] a n e w  t i t l e

x' d o  p a s s  

d o  n o t  p a s s  

n o  r e c o m m e n d a t i o n  

i n d i v i d u a l  r e c o m m e n d a t i o n s  

a d d i t i o n a l  l e f e r r a l  t o  the C o m m i t t e e

ADOPTS: C ] l e t t e r  of i n t e n t

ATTACHES HEW F I S C A L  N O T E ( s )  : 

[ ] f i s c a l  im p a c t

[ ] z e r o  fiscal n o t e

[ ] z e r o  w i t h  a n a l y s i s

' £ ^ _ s a m e  as p r e v i o u s  fi s c a l  note 

p u b l i s h e d  

[ y*] s a m e  as p r e v i o u s  z e r o  fiscal 

n o t e  p u b l i s h e d  I"/ ̂  3 K  

SXGNTBG OTHER RECOMMEHDATTOHS:




