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Fishermen who were found to be in
violation of fisheries regulations appeal'd
from separate judgments entered in tle
District Court, Third Judicial District, Nak
nek, John D. Mason and SJ. Buckalew, Jr.,
JJ., imposing fines in excess of $300 and
requiring forfeiture of fish and fishing
equipment Upon consolidation of aP eals,
the Court of Apgeals, Coats, J., held that
fishermen could be fined maximum of $300
for noncriminal violation of fisheries regu-
lations and could be required to forfeit fish
obtained in violation of regulations.

~ Reversed and remanded for resentenc-
ing.
~ Bryner, CJ., concurred and filed opin-
ion.
~Singleton, J., dissented and filed opin-
ion.

1. Aleck Constantine was found to be in violation
of a regulation, based uPon a no contest plea,
for fishing In closed waters. 5 AAC 06.350(1).
District Court Judge John D. Mason imposed a
fine of $2,500, all"suspended, and placed_Con-
stantine on probation for two Ye,ars. Judge
Mason ordered $6,7/97.60 worth of fish and 150
fathoms of gill net forfeited to the state.

David Byayuk was found to be in violation of
a regulation, based upon a no contest plea, for
fishing in closed waters. 5 AAC 06350(f). Su-
perior Court Judge SJ. Buckalew, Jr., imposed
a fine of $5,000"with $3,000 suspended. The
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Fishermen charged with noncriminal
violations of fisheries regulations, under
theory of strict liability, could be fined
maximum of $300 for each violation and
could be required to forfeit fish obtained in
violation  of regulations. AS 1255-
035(bK5), 16.05.190, 16.05.195.

Lisa M. Fitzpatrick, Asst Public Defend-
er, and Dana Fabe, Public Defender, An-
chorage, for appellant Constantine.

Barbara K. Brink, Asst Public Defender,
and Dana Fabe, Public Defender, Anchor-
age, for appellants Koktelash and Byayuk.

W .H. Hawley, Asst Atty. Gen., Office of
Sp. Prosecutions and Appeals, Anchorage,
and Harold M. Brown, Juneau, for appellee.

Before BRYNER, CJ., and COATS
and SINGLETON, JJ.

OPINION

COATS, Judge.

This case raises the question of what
noncriminal penalties the court is autho-
rized to impede for the violation of a regu-
lation.. Im Beran v. State, 705 P.2d 1280
(Alaska App.1985), we dealt with Fish and
Ggme Regulation 5 AAC 39.002 which pro-
vides:

Liability for Violations. Unless other-

wise provided iD 5 AAC 01-5 AAC 41 or

in AS 16, a person who violates a provi-
sion of 5 AAC 01-5 AAC 41 is strictly
liable for the offense, regardless of his
intent.
We concluded that the Board of Fisheries,
in passing this regulation, intended to au-

suspension was conditioned on no similar viola-
tions for one year. The fish oil board the ves-
sel, valued at"$6,094.62, and three shackles of
net were forfeited to the state.
George Koktelash was found to be in violation
ofa [eﬁulatlon, based upon his no contest Plea
for fis ng outside the Naknek subdistrict, 5
AAC 06320(e). Judge Buckalew imposed a fine
of $2,000, alf suspended. The suspension was
on the condition of no similar violations within
one year. Judge Buckalew ordered the forfei-
ture of the gear and fish on board the vessel.
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thorize the imposition of criminal penalties
for fishing regulations even if the defend-
ant had acted without negligence. Beran,
705 P.2d at 1284. However, we held that
we could not find that the Board of Fisher-
les was authorized to criminalize violations
which occurred without negligence where
the legislature had not specifically given it
that authority. Id. at 1284-85. We con-
J.uded that under these circumstances, in
order for a court to impose criminahpenal-
ties for the violation of a fishing regula-
tion, proof of at least a mens rea of negli-
gence was necessary. Id. at 1291,

In Beran, we also concluded that the
legislature did authorize the Board of Fish-
eries to make the breach of a regulation
punishable by a noncriminal fine without
proof of a culpable mens rea. Id. at 1283—
84. However, we did not decide what non-
criminal penalties could be imposed. Id. at
1284 n. 4. In this appeal, we are asked to
determine what penalties the legislature
intended to be available to sanction those
found in violation of fish and game regula-
tions where the state elects to proceed on a
theory of strict liability.

The appellants point to the definition of a
"violation" as it is defined in AS 1381.-
900(h)(56):

2, A{aska Statute 16.05.720 states in pertinent
art:

Penalties, (a) Except as modified b (cbof
this section, a person who violates AS' 16.05.-
480-16.05.690 or the regulations of the depart-
ment pertaining to commercial fisheries. is

gu3ty of a misdemeanor and upon conviction
|1558un|shab|e by a fine of not more than

00, orhy |mBr|sonment for not more than
one year, or"by poth.

(c).A person who is convicted of commer-
¢ial fishing in closed waters, commercial fish-
ing during a closed period or season, or com-
mercial f_lsh,m% with unlawful gear including
but_not limited to nets, pots, tackle, or other

" devices designed or employed to take fish
gommer,clally, IS guilty of a misdemeanor and
in addition fo the penalty |mBosed,under (a
of this section is punishable by a fine of no
less than the gross value to the fisherman of
the fish found on the vessel or at the fishin
site at the time of the violation.  Upon a thir
conviction of a person for a violation under
this subsection, and in addition to the forfei-
ture provision in AS 16.05.710, the fine shall
be not less than three times the gross value t
the fisherman of the fish found ‘on the vessel

"violation” is a noncrhninal offense pun-
ishable only by a fine, but not by impris-
onment or other penalty; conviction of a
violation does not give rise to any disabil-
ity or Ie(f;al disadvantage based on con-
viction ot a crime; a person charged with
a violation is not entitled

(A) to a *rial by jury; or

(B) to have a public defender or other
counsel appointed at public expense to
represent the person__

The appellants cite AS 12.55.035(b)(5) which
sets a maximum fine of $300 for a violation
and AS 12.85.010 which states that the
provisions of Title 12 “apply to all criminal
actions and proceedings in all courts except
where specific provision is otherwise
made...." They contend, therefore, that a
$300 fine is the maximum sentence which
may be imposed for a strict liability viola-
tion of fish and game regu.ations.

The state contends that it is a misconcep-

tion to assume that AS 12.85.010 precludes
reference to an%/ Benalty provision other
than AS 12.55.035(

violations under Title 16. The state urges
us to apply the penalty sections, except
those which provide for imprisonment, set
forth in AS 16.05.720Sa) and (c) and AS
16.05.195.* These penalties involve fines of

)5) for fish and game

or at the fishing site, or, if no fish are found

on the vessel ot at the fishing site, a fine of

not more than $10,000,

Alaska Statute 16.05.195 states:

Forfeiture of equipment, (a? Guns, traps, nets,
fishing (iear, vessels, aircraft, other motor ve-
hicles,” sleds, and other paraphernalia or gear
used in or in aid of a violation of this title, or
requlation adopted under this title, and all fish
and game or parts of fish and game or nests or
eggs of hirds taken, transported or possessed
contrary to the provisions of this title, or regula-
tItO? adopted under it, may be forfeited to the
state
(1) upon conviction of the offender in a crim-
inal proceeding of a violation of this title in a
court of competent jurisdiction: or

2) upon judgment of a court of competent

jurisdiction in & proceeding in rem that an item

specified above was used in or in aid of a
violation of this title or a regulation adopted

under it.

(br) Items specified in (a) of this section may
be forfeited under this section ,re(tl,ard[ess of
whether they were seized before instituting the
forfeiture action, , _ _

(c) Anaction for forfeiture under this section
may be joined with an alternative action for
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up t0 $5,000 and the forfeiture of fish and
gear.

After closely examining the question of
what noncriminal sanctions might be appro-
priate for violations of Fisheries regula-
tions, we conclude that the legislature sim-
ply has noc addressed this problem. We
are reluctant to assume that the legislature
intended to allow imposition of the maxi-
mum permissible noncriminal sanctions in
the face of legislative silence. The cases
before us involve the imposition of large
fines and forfeiture of Fish and gear In
cases where there has been no proof that
the defendants acted with negligence. In
Beran, Chief Jud?e Bryner, ina concur-
ring opinion, concluded that the due pro-
cess clause of the Alaska Constitution, art
1 87, precluded imposition of criminal
sanctions for an offense where there had
been no proof of a minimum mens rea.
705 P.2d at 1292. In my concurring opin-
jon in Beran, | recognized that this due
Process_ issue raised a serious question, but
ound it unnecessary to resolve this issue
under the facts of Beran.3 Id. at 1293,

We consider the imposition of substantial
penalties for the violation of an offense
without proof of mental culpability to be a
serious matter. We recognize that other
states and the federal government have
allowed the imposition of substantial sanc-
tions, mcludm? imprisonment,  without
proof that an offense was committed with a
culpable mental state. However, before
the courts are authorized to impose these
sanctions, in light of the due process impli-
cations under the Alaska Constitution, we

damages brought by the state to recover dam-
aﬁes or the value of fish and %ame or parts of
thiem or nests or eggs of birds Taken, transport-
ed or Possessed contrary to the provisions of
this title or a rePulatlon adopted under it.

(d) It is no defense that the person who had

the Item specified in &a) of this section in pos-

session at the time of its use and seizure has not

been convicted or acquitted in a criminal pro-

ceedmg resulting from or arising out of its use.
e) Forfeiture may not be made of an item
subsequently sold to an innocent purchaser in
ood faith. "The burden of ﬁropf as to whether
e purchaser purchased the item innocently
and in good faith shall be on the purchaser,
(f). An"item forfeited under this section shall

be disposed of at the discretion of the depart-

ment. Before the department disposes of an
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believe that the legislature should specifi-
cally indicate that it is necessary to impose
substantial penalties. The legislature
should also establish the nature of these
penalties, even if they can be properly de-
nominated as noncriminal penalties.

We believe that it is sufficiently clear
that the legislature has approved at least
the imposition of a maximum fine of $300
for a noncriminal violation. AS 12.55.-
035{bX5). We also believe that it is clear
that the legislature intended to authorize
the court to order the forfeiture of any fish
or game obtained in violation of a regula-
tion. We see no reason to allow a defend-
ant, even if he or she acted without fault,
to have a valid claim to fish or game ob-
tained in violation of a regulation. We
believe that AS 16.05.190 and AS 16.05.195
provide sufficient legislative authorization
for this action. However, we are unwilling
to go beyond this point without a dealer
indication of legislative intent.

The sentences are REVERSED and the
cases are REMANDED for resentencing
consistent with this opinion.1

BRYNER, Chief Judge, concurring.

In order to avoid the possibility that the
dissent might engender some degree of
confusion, I think 1t appropriate to summa-
rize my understanding of the limited scope
and effect of our decision in Beran v.
State, 705 P.2d 1280 (Alaska App.1985),
and in the present case.

aircraft it shall consider transfer of ownership
gftthle aircraft to the Alaska Wing, Civil Air
atrol.

3. In Beran v. Sate, 705 P.2d 1280 (Alaska 1985),
the narrow holding of the case was that, unlitss
specifically authorized by the legislature, crimi-
nal sanctions could not be imposed for the vio-
lation of a fishing regulation without proof of a
mens rea of at least negligence.

4, Constantine claims that the trial court erred In
ordering the forfeiture of all of the fish_on
board his vessel. He argues that the state failed
to show that ail the fish were fruits of the
violation  Our decision to remand for resen-
tencing makes it unnecessary for us to decide
this issue.
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In Beran, we held that, absent express

legislative authorization, the Board of Fish-

eries was not empowered to create a strict
liability offense punishable by criminal
sanctions. We nonetheless concluded that
the rePulatlon challenged in that case could
be enforced as a strict liability offense but
only if punished exclusively by noncriminal
penalties. We expressly left open the
question of what penalties might be con-
sidered permissible. Beran, 705 P.2d at
1283-84 and n. 4,

Our decision today provides a partial an-
swer to the question we left open in Beran:
we hold only that, in the absence of more
specific legislation, the challenged requla-
tion, when enforced as a.strict liability of-
fense, is punishable under the provisions
applicable to noncriminal violations under
AS 12.55.035(b)(5).

We do notJ)urport to restrict the legisla-
ture from adopting other, more stringent
noncriminal penalty provisions. Nor do we
restrict the state from invoking the full
force of the sanctions already provided for
under Title 16, by Erosecutmg violators for
negligent, rather than innocent, acts, See
Reynolds v. Slate, 655 P.2d 1313 (Alaska
App.1982).

SINGLETON, Judge, dissenting.

~ These consolidated cases present a single
issue: What penalties has the legislature
P_res_cnbed for violations of commercial-
|sh|n% regulations? 1 It ap{)ears to me
that the legislature has clearly and unam-
blguously manifested its intention that the
only penalties provided for commercial-fish-

1. The majority has.mijscharacterized the ques-
tion as "what noncriminal penalties the court Is
authorized to. impose for the violation of a
Ecommermal-flshm I re1gulat|0,n.” See supra, p.

(emphasis added). The  raischaracterization
comes from the majority's injtial failyre to rec-
ognize legislative supremacy m(frowdmg penal-
ties for Violations of law,” and also from the
megorlt 's failure to recognize that AS 16.05.-
12 (lagrzcg were all enacted in 1959, See ch. 94,
an, 18 23. an. 111 § 12(1959). As| shall show,
a fine in any amount was a "criminal penalty’
at thadt Hme. See § 65-2-1 ACLA (1949[)) which
provided: . . .

“‘Crime" defined. That a_crime or public
offense Is an_act or omission forbidden by
law, and punishable, upon conviction, by ei-
ther of the following' punishments: First.

733 P.2ct—S

ing violations are to be found in AS 16.05.-
720(a) and (c). A contrary holding consti-
tutes statutory repudiation, not statutory
interpretation.2

Alaska Statutes 16.05.010-.950 constitute
the Fish and Game Code. See AS 16.05.-
950. Alaska Statute 16.05.720 is part of
this code and was clearly intended hy the
legislature to Erowde the penalties for all
commercial-fishing violations. See Theo-
dore v. State, 407 P.2d 182 (Alaska 1965),
cert denied, 384 U.S. 951, 86 S.Ct. 1570,16
L.Ed.2d 547 (1966). This is clear from the
plain wording of AS 16.05.720, which pro-
vides:

(a) Except as modified by (c) of tliis
section, a gerson who violates AS 16.05.-
480-16.05.690 [statutes regulating com-
mercial fishing] or the regulations of the
deﬁar_tme_nt pertaining to commercial
fisheries is guilty of a misdemeanor and

upon conviction is punishable by a fine of
not more than 85,000, or by imprison-
[)neﬂt for not more than one year, or by
oth.

By its terms, the statute apr)lies to any-
one who violates a commercial-fishing reg-
ulation. It makes no mention of mens rea.
Reading the statute as the exclusive penal-
ty provision for these violations is rein-
forced by AS 16.05.925, enacted in 1984,
which provides in relevant part:
A person who violates AS 16.05.920, or a
regulatlon adopted under this chapter or
AS 16.20, is guilty of a class A misde-
meanor. However, a person who Vvio-
lates a regulation adopted under this

Death; Second. Imprisonment: Third. Fine;

Fourth. Removal from office; Fifth, Dis-

qualification to hold and enjoy any office of

honor, trust, or profit.

This section was amended by ch. 132, § 2
SLA 1957 to abolish capital punishment, and
was renumbered after codification without Sig-
nificant change as former AS 11.75.020. This
section was repealed in 1978,

2. The extent to which seizure and forfeiture of
gear isalso available as a penalty for a violation
of a commermal-ﬂshma\re ulation is governed
by AS 16.05.190 and AS 716.05.195. “See also
§'39-2-10 ACLA (19492, which governed "forfei-
tures” for violations of fishing regulations prior
to statehood.
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chapterfor the requlation of commer-
cialfisheries is subJ/_ect to the penalties
sgt]out In AS 16.05.720. [Emphasis add-
ed.

Compare AS 16.05.900 (a person who vio-
lates AS 16.05.870-.895 Is Pu_ﬂty of a class
A misdemeanor [and implicitly sukgect to
the penalties prescribed in AS 12.55.035]).

~The majority does not explain why it
finds these statutes inapplicable to these
consolidated cases. It does not contend
that they are ambiguous. It appears to
mistakenly conclude that because the legis-
lature refers to a violation of a commercial-
fishing regulation as a "misdemeanor," this
somehow excludes atrict-liabflity offenses
and renders the described penalties inappli-
cable in the absence of a finding of mens
rea.l This would seem to be the only ex-
Flanatlon for the court |8nor|n? the plain
anguage of AS 16.05.720 and ookmg in-
stead to AS 12.95.035. If this is the Dbasis
for the majority’s action, its error comes
from failing to recognize that the Fish and
Game Code was enacted in 1959, long be-
fore the adoption of the Revised Criminal
Code or AS 12.55.035.4 Further, in 1959,
any violation of law punishable by a fine
was a crime. See § 65-2-1 ACLA (1949)
(former AS 11.75.020). And, any crime
that was not a felony was a misdemeanor.
See former AS 11.75.030, which provided:
Crimes are divided into felonies and mis-
demeanors. A felony is a crime which is
or may be punishable by imprisonment
for a period exceeding one year. Every
other crime is a misdemeanor. [See
also] §65-2-2 ACLA (1949).

3. It isdifficult to respond to the majority opin-
ign in the absence of any reasons for is concly-
sions beyond a hinted antipathy to strict liabili-
ty. | have, therefore, assumed that references
to “misdemeanors” in AS 16.05.720 explain the
majority's decision.

4, And Ion? hefore this court's decisions in Beran
v, State, 705 P.2d 1280 (Alaska App.1985). and
Regnolds V. State, 655 1313 (Alaska App.

1982). Consequently, the concerns voiced in

those decisions could not have influenced the

legislature’s choice of language.

5. In United States v. Alaska Packers' Ass'n and
Babler, 1 Alaska 217 (DAlaska 1901), the court
considered a prosecution which was aﬁparently
brought under former 8§ 180,183 of the Alaska
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Consequently, there iB no reason to he-
lieve that a prudent legislator, contemplat-
ing enactment of what would become AS
16.05.720, would have considered it incon-
sistent to treat a violation of a commercial-
fishing regulation as a strict liability of-
fense, and to term such a violation a misde-
meanor carrying a penalty of up to one
year imprisonment and a fine of up to
55,000. This conclusion is reinforced by
the Wa%/ fishing violations were being treat-
ed at the time these statutes were enacted.
Prior to statehood, unlawful fishing in
Alaska was regulated by federal law. See
48 U.S.C. § 222 (1952). -See also,, 39-2-10
ACLA (1949) (codifying federal law). The
predecessor to AS 16.05.720 was 48 U.S.C.
§226 (1952) (8 39-2-10 ACLA (1949)),
which provided in relevant part

Any person, company, corporation or as-
soclation violating any provisions of sec-
tions 221-228 or 230-241 [statutes requ-
Iatin? commercial fishing In the territory
of Alaska] of this title, or of any regula-
tion made under authority of said sec-
tions shall, upon conviction thereof be
punished by a fine not exceeding $5,000
or imprisonment for a term not more
than ninety days in the county jail or by
both such fine and imprisonment__

The federal courts had consistently inter-
preted violations of the commercial-fishing
regulations as "misdemeanors.”  Unite
States v. Doo-Noch-Keen, 2 Alaska 624
628 (D.Alaska 1905 But see United
States v. Alaska Packers' Ass'n and Ba-
bler, 1 Alaska 217, 224 (D.Alaska 1901).*

Penal Code, and concluded that a fish and game
violation was a felony. It then concluded’ that
criminal intent was a necessary element. 1d. at
224. The court did not exFIam why it thought
the offense was a felony.. In later cases, it Was
argued that a provision in § 183 providing for
“imprisonment at hard labor for a term” not
exceeding ninety days" made a fishing violatjon
a "felony.” Apf[])arently, under federal law, im-
Prlsonment at hard labor was limited to peni-
entiaries, and imprisonment in §)en|tent|ar|es
was limited to felonies, United States v. Doo-
Noch-Keen, 2 Alaska 624, 626 (D-Alaska 1905).
In Doo-Noch-Keen, the court concluded that this
principle of federal law did not apply to fishing
violations, which it held were misdemeanors.
In any event, the court concluded that, whether
a felony or a misdemeanor, a fishing violation
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The courts had just as consistently held
violations to be strict-liab'-ity offenses.
Doo-Noch-Keen, 2 Alaska at 628; see also
Rustad v. United States, 258 F.2d 563,
565-67 g9th Cir.), cert denied, 358 U.S.
898, 79 5.Ct 222, 3 L.Ed.2d 149 (1958) (in
prosecution for fishing in a closed area
apgell_ate court pointed out that sole issue
submitted to jury was whether apﬁellant'3
boat was fishing in a closed area; the court
approved instructions informing jury that
there was no need to prove intent and that
the government need only prove an act in
violation of the regulation).

In summary, a legislature in 1959, con-
templating the enactment of legislation
providing for penalties for fishing viola-
tions, would not have seen any inconsisten-
cy in calling a violation a misdemeanor and
In imposing strict liability, since that was
the accepted practice at the time. Nor
would it have considered referring to the
trial of such a case as a “criminal” proceed-
ing, or referring to the penalty imposed as
a “criminal" penalty inconsistent with
strict liability. - Consequently, the use of
the term “misdemeanor” in AS 16.05.720,
standing alone, cannot support a findin?
that the legislature intended that the penal-
ties provided in that section would not ap-
ply in the absence of a finding of mens rea.

There is nothing in AS 12.55.015 or AS
12.55.035(a) which 13 inconsistent with look-
ing to AS 16.05.720 as the exclusive source
of penalties for violations of commercial-
fishing regulations. Alaska Statute 12.55.-
015 indicates that a court may impose a
fine on a person convicted of an offense,

was a "statutory crime” and not a common law
crime and, therefore, no showing of criminal
intent was, required. Id. at 628; It appears
clear that fishing violations were thereafter con-
sidered misdemeanors, not felonies.  United
Sltgaltze)s v. Kono, 4 Alaska 613, 621 (DAlaska

6- See, eg AS 11.81.900(h)(9) "crime" means an
offense for which a sentence of imprisonment is
authorized; a crime is either a felony or a
misdemeanor, (b)(19) "felony" means & crime
for which a sentencé of imprisonment for a
term of more than one year is authorized;
<p)(31) "misdemeanor" means a crime for
which'a sentence of imprisonment for g term of
more than one year may not be imposed;
(b)(33) "offense” means conduct for which a

when authorized by law, and as provided in
AS 12.55.035; AS 12.55.035(a) states that
“[u]pon conviction of an offense, a defend-
ant may be sentenced to pay a fine a3
authorized in this section or as otherwise
authorized by law " Alaska Statute
16.05.925 clearly establishes that penalties
for commercial-fishing violations are to be
found in AS 16.05.720, I.e., are "otherwise
authorized by law," and, b%/ implication, are
not to be found in AS 12.55.035. Conse-
quently, AS 16.05.720 serves to take com-
BnBeSrcial-fishing violations out of AS 12.55.-

Nor do the definitions in the Revised
Criminal Code, which went into effect for
the first time in 1980® point to a different
result  The introductory paragraﬁhs to
these definitions make it clear that they are
intended only “for purposes of this title,”
or "as used in this title," ie., Title 11. See,
e.0., 11.81.900(a) & (b). Thus, they have no
bearing on the proper interpretation to be
given to the fish and game statutes in Title
16, enacted over twenty years earlier.
More significantly, AS 11.81.600, which re-
quires a culpable mental state unless an
cffense is specifically labeled a "violation,”
or “is designated as one of strict liability,"
is one of a series of statutes expressly
made inapplicable outside of the Revised
Criminal Code and therefore has no bear-
ing on Title 16 offenses. See, eg., AS
11.81.640 (“AS 11.81.600-11.81.630 [general
principles of criminal liability] apply only to
this title”).

The majority offers no reasons why AS
16.05.190-.195, governing forfeitures, are

sentence of imprisonment or a fine is autho-
rized; an offense is either a crime or a viola-
tion; and, finally, (b)(56?) "violation" is a non-
criminal offense” punishable only by a fine, but
not by imprisonment or other penalty; convic-
tion of a violation does not give rise to any
disability or legal disadvantage based on convic-
tion of & crime; a person charqed with a viola-
tion is not entitled (A) to a trial by jury; or (B)
to have a public defender or othér counsel ap-
pointed at public expense to represent the per-
son.

These definjtions reglaced those in former AS
11.75.020 and AS 11.75.030 (recodifying § 65-
2-1 QACLA,1949)). It was these now repealed
statutes which were in force when AS 16.05.720
was first enacted.
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inapplicable to these appellants. Alaska

Statute 16.05.190 does not refer to a "mis-

demeanor" but simply requires a conviction
of the offender. A%ain, looking at this
!anguage a3 it would have been interpreted
in 1959, when the statute was enacted,

anyone violating a commercial-fishing regu-

lation was subject to conviction in a crimi-
nal proceeding if he or she was subject to a
fine of any amount, mcludmg? $300. The
majority does not dispute the fact that for-
feiture is an appropriate penalty for a vio-
lation of a commercial-fishing regulation.
See Grayhbill v. State, 545 P.2d 629 (Alaska
1976) (forfeiture after conviction of com-
mercial-fishing requlation can take place
without recourse to separate civil In rem
forfeiture Eroceedmgg. See also F/V
American Eagle v. State, 620 P.2d 657

7. A pervasive theme underlying the majority
opinion is a s_qu_osed Alaska Constitutionlimi-
tation on legislative authority to impose strict
liahility for commercial-fishing violations. No
such limitation existsi A proposed Alaska Con-
stitution was debated by popularlg elected del-
e?ates during the winter of 1955-56. The con-
stitution waS approved by the voters and the
United States Congress, and took effect on Janu-
ary 2, 1959, when President Eisenhower signed
the official statehood proclamation. See V.
Fllggger, Alaska's Constitutional Convention 3

As Mr. Fischer, a delegate to the convention,
points out: , .

In drafting the declaration of rights, the
committee and the convention were generaII%/
unwilling to let go of tradition. As-a resulf,
Article I"of the Alaska Constitution includes
standard_provisions contained in other state
constitutions and in the first ten amendments
to the United States Constitution A few
chagPes were made pertaining to then current

10

gl_relatl_onshlﬁs,_ but largely deliberations on
this article [Article | Declaration of Rights
were more significant with respect to su H,ec
matter that was kept out of the constitution
Idthatn76he provisions that were included.

. at 70,

My independent review of the minutes of the
convention bears out Mr. Fischer's conclusions.
See 6 Proceedings of the Alaska Constitutional
Convention (PACC) Axg Vat7l gDecember 15,
1955).  See also 2 PACC at 1446-50; 1446-49
(January 7,1956). There certainly were specific
areas in which the constitutionial convention
wished to provide greater protection to criminal
defendants than was found in the Bill of Rights.
But this was the exception, not the rule. Thus
the oft-repeated statement that the drafters of
the Alaska Constitution intended to provide
criminal defendants substantially greater pro-

ems in the area of government-individu-

(Alaska 1980). There is nothing in Title 12
Inconsistent with Eermlttlng forfeitures in
this case. Alaska Statute 12.55.015(c)
c_learl)é permits forfeitures where autho-
rized by law. Similarly, AS 16.05.190-.195
authorize forfeitures for violations of com-
mercial-fishing regulations.

In conclusion, a fair reading of the appli-
cable statutes clearly establishes that the
penalties authorized in AS 16.05.720, and
not the fines authorized in AS 12.55.035,
were intended by the legislature as the
exclusive source of penalties for violations
of commercial-fishin requlatlons. There
is nothing in Title 1L, Title 12, or Title 16
limiting the availability of forfeiture or
fines under $5,000 as a remedy for fishing
violations.7 | would therefore affirm the
decisions of the district court®

tection than was then current under federal law
would appear to be _IarPerHudlual myth with-
out a hasis In historical fact. But see Breese v.
Smith, 501 P.2d 159, 167 n. 30 (Alaska 1972);
State V. Browder, 486 P.2d 925, 936-37
1971); Glaslgowv. State, 469 P.2d 682, 686 (Alas-
ka 1970): Roberts v. State, 458 P.2d 340, 342
(Alaska 1969). i

It is not necessary to explore this. ?eneral
point further, however, because the legislature’s
right to establish stria liability for commercial-
fishing violations seems especially constitution-
ally sécure. Prior to statehood, Alaska law was
federal_ law and the r}]ghts of Its citizens were
those rights established under the United States
Constitution and those statutes implementing it
and enacted bY the United States Congress. See
V. Fischer, Afaska's Constitutional Convention
69. Strict liabjlity for violation of statutory, Le.
noncommon law, offenses was firmly estab-
lished in federal law at that time. Unitéd States
v. Dotterweich, 320 UA. 277, 284, 64 S.CL 134,
133, 88 L Ed. 48 (1943): United States v. Balint,
258'US. 250, 252, 42 S.CL 301, 302, 66 L.Ed. 604
(1922). In faa, the first hint that stria liability
in any circumstance ml_?ht be unconstitutional
came’in Lambert v. California, 355 UA. 225, 78
S.Ct. 240, 2 LEd.2d 228 (1957)." As we have
seen, stria liability for commercial-fishing vio-
lations was firmly established in Alaska law at
the time of the Constitutional convention, see
Ritstad v. United States, 258 F.2d 563, 567 ggth
Clrg, cert, denied, 358 UA. 898, 79 S.CL 222, 3
LEd2d 149 (1958); Doo-Noch-Keen, 7 Alaska at
628, and remains firmly established for com-
mercial-fishing violations_in federal law todaX.
See United States v. Ayo-Gomala. 536 F.2d 652,
662 (5th Cir.1976), cert denied, Gonzalez v. Unit-
ed States, 429 UA. 1072, 97.5.Ct. 808, 50 L.Ed.2d
789 (11977J. The constitutional convention was
deeply concerned with the management of the
state's fish and game and devoted a number of
hours to the quéstion. See V. Fischer. Alaska's

8. See note 8 on page 195.
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Note 7—Continued

[==]

Constitutional Convention 134'37 There IS
nothing in that discussion, nor in the resulting
constitution, critical of strict liability. Under
[he circumstances, there is simply nd basis for
concluding that a legislature establishing strict
liability for commerual-ﬂshmtq violations would
contravene the state constitufion.

In fact, the Alaska State Constitution may
have expressly manifested an intent_that com-
merual-ﬂshmg violations be strict liability of-
fenses. Alaska Constitution Article VII"§ 3
provides that "[w]henever occurring in their
natural state, fish, wildlife and waters are re-
served to the people for common use.”

The committee proposing this Provmon ex-
plained its purpose in part; as follows;

Game fish, wildlife, fisheries, and water are
recognized as belonging to the state so long as
in a"natural state. “These resources are Sub-
ject to a private right oniy wnep theby have
been acquired or utilized as provided by law.
For example, a private person has no right to
bu>{ and sell wild animals in their natural
state, but once an animal is taken in compli-
ance with law, it becomes the_p_ropertY of the
taker, subject to use or disposition within the
law ‘Emphams supplied.)

6 PACC Appendix 5 proposal 8 at 75; proposal
8A at 98.

The legislature implemented Article VIII § 3
by enacting AS 16.05.920(a) which states;

Unless pérmitted by this chapter or by a regu-

lation adopted under this chapter, @ person

may not take, possess, transport, sell, offer to
sell, purchase, or offer to purchase fish, game
0r marine aquatic Plants, or any part of fish

?ame or aquatic plants, or a nest or egg of

Ish or game. . .

The Alaska Supreme Court relied on this stat-
ute and particularly the fact that it was phrased
in the negative to strike down, a subsistence
defense to violation of a hunting regulation.
See State v. Eluska, 724 P.2d 514,515 (Alaska
1986) (" 'unless permitted,’ no one has a right to
take or possess Alaska game").. The statute and
the state constitutional” provision_strongly sup-
port the conclusion that commercial-fishing reg-
ulations were intended to be "strict liability"
offenses, since no one could lawfully possess
fish unless expressly authorized to do so hy
statute or regulation.

The majority holds that the Iegislature has
established a maximum fine of $300 for com-
mercial-fishing "violations." Ironically, tl.e leg-
islature enactéd a number of penalty provisions
in 1959 governing noncommercial fish and
game violations in"which no provision for_ im-
prisonment_was made; _thus, these provisions
would gualify as "violations" under the Model
Penal Code. " In each case, the maximum fine
exceeds $300. See, e.g, AS 16,05.860 ($1,000 per
day maximum fine);” AS 16.10.030 (maximum

$500 fine). If the legislature did not consider a
maximum $300 fiue sufficient to deter noncom-
mercial-fishing. violations in 1959, it is incon-
ceivable that it would consider a maximum
$300 fine sufficient to deter commercial-fishin
violations in 1987. The state has argued, an
the district court has found, that strict liability
is necessary to enforce the fish and game laws.
If this is so; the majority's decision will substan-
tially undermine enforcement; a result which
the legislature would unlikely have intended.
Curiously, the majority does not even address
this argument,

_ Neither Beran nor Reynolds supports the ma-
jority's_decision. Beran and Reynolds depend
Frlmanly on a factual conclusion that strict
iability “supported by a penalty of imprison-
ment 1s not necessary to enforce the state's
fIShIn(i _lg'--‘mas. Beran, 705 P.2d at 1290-91;
Reynolds, 655 P.2d at 1316. Where strict liabili-
ty “is necessary for effective enforcement, it
must be sustairied. See Nelson v. State, 387 P.2d
933, 935 (Alaska 1964). In addition, Beran rest-
ed on the assumption that strict liability punish-
able by imprisonment was not in accordance
with other provisions of law. 705 P.2d at 1288-
90. No similar showing could be made rePard-
ing fines and forfeitures, In fact the Alaska
Supreme Court has ,sgecmcall held that fines
and forfeitures, which do not cupend on the
defendant's de?ree of culpability, are not even
"criminal penalties,” as the majority apparentl

understands that term. Resek v. State, 706 P.2

288, 291-93 (Alaska 1985). The court analo-
?lzed, forfeitures to fines and reasoned: "the
orfeiture law does not attemﬁt to tailor the
amount of loss suffered through a forfeiture to
the degree of culﬂabmt)(-t_o fit"the "punishment
to the crime. The forfeiture penalty may be
hlgh for some, and negligible or non-existent for
others who are as deserving or even more de-
serving of criminal punishment." Id. at 292,

Alaska Statute 16.05.720(a) establishes maxi-
mum fines but establishes no minimum. Nor
does it set out standards for, deter,m,mmP what
fines wo.tld be appropriate in individual cases.
Thus, by default, we must look to AS 12.55.-
035(a) for this limited purpose. This section
makes it clear that "[ijn determining the
amount and method of payment of a fing, the
court shall take into account the financial re-
source of the defendant and the nature of the
burden its payment will impose. No, defendant
may be imprisoned solelfy because of |nablllt¥ to
pay a fine.," Thus any fine imposed under this
section will depend upon a defendant's ab|||}t8/ to
pag and not on his or her culpability. See Karr
v. State, 686 P.2d 1192 (Alaska 198 % (interpret-
ing similar Ianguaﬁe in"AS 12.55.045 regardin
restitution). It follows that such fines are no
criminal penalties. Resek, 706 P.2d at 292.
Thus, none of the reasons advanced in Beran
support the majority's decision in this case.
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ants have challenged the propriety of the
grand jury's substantive decision to issue
Indictments solely on the ground that some
members of the grand jury had not re-
ceived the required oaths. The defendants
have not alleged or shown that the grand
jury’s failure to keep a contemporaneous
voting record might have resulted in any
prejudice, except to the extent that it pre-
Cluded an accurate determination of the
number of sworn grand jurors who voted
for an indictment in each case.

Since our holding that unsworn alternate
jurors were de facto grand jury members
obviates the need to determine the number
of sworn jurors voting in individual case3,
and since no other showing of potential
prejudice has been made, we find that any
error in the recording of %rand jury votes
does not warrant dismissal in these cases.
In reaching this conclusion, we find the
following Ian?uage from Criminal Rule 7(c)
to be particularly relevant:

No indictment is insufficient, nor can the

trial, judgment or other proceedings

thereon oe affected by reason of a defect
or imperfection in matter of form in the

Alaska

indictment, which does not tend to preju-
dice the substantial rights of the defend-

ant.

The record in this case does not support a
conclusion that the grand jury’s failure to

keep an accurate record of its votes result-

ed In prejudice to any substantial right of
the defendants.

The orders of dismissal entered by the
superior court are REVERSED.

y Jrapn
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dova and Dillingham, before John Bos-
shard, Il and Geoffrey T. Comfort, JJ.,
ad#'udicating defendants guilty of violating
a fishing refB&tion were consolidated for
hearing witlTpetitions for review of pretrial
determinations of the District Court, Third
Judicial District, at Naknek, before Victor
D. Carlson and J. Justin Ripley, JJ., invali-
dating fishing regulation in question. The
Court of Appeals, Singleton, J., held that:
(1) the Board of Fisheries is authorized to
make the breach of a regulation a violation
and a strict liability offense which would be
Funishable by a noncriminal fine, but un-
ess mens rej”is required, is not authorized
to make the breach of a re?ulatior_] a crime
which would be punishable by imprison-
ment; Sz) a finding -of negligence is a ﬁredi-
cate tela sentence of imprisonment when a
higher degree of mens rea is not specified
in the-regulation; (3)-requlation may not be
adopted by the Board if a violation would
subject the violatorto the statutory penalty
of imprisonment in the absence of a finding
of mens rea; and (4) regfulation making it a
violation to have some length of net in the
water after the closing of the fishery, not-
withstanding the mechanical problems en-
countered while hauling in the net, is valid
to the extent that it governs violations, but
is invalid to the extent that it governs
crimes.

Remanded.

Bryner, CJ., and Coats, J., concurred
and filed concurring”gpinions.

1. Fish <3=13(1). 14

Game <37, 8

The Board of Fisheries is authorized to
make the breach of a fish and game regula-
tion a violation and a strict liability offense
which would be punishable by 3 noncrim-
inal fine, but unless a higher degree of
mens rea is specified, is not authors .d to
make the breach of the re%ulation a crime
which would be punishable by imprison-
ment AS 11.81.250(a)(6), 11.81.900(b)(9),
22.10.030(d).

2. Fish «=14
Game <=8

Finding of negligence is a predicate to
a sentence of imprisonment for violation of
a fish and game regulation the breach of
which is a crime when a higher degree of
mens rea is not specified in the regulation.
0A380(d%1'81'250(a)(65)' 11.81.900(b)(9), 22.10--

3. Fish «=14
Game <38
Fish and game regulation_ may not be
adopted by the Board of Fisheries if a
violation of the regulation would subject
the violator to the statutory penalty of
imprisonment in the absence of a finding of
mens rea. AS 11.81.250(a)6), 1181-
900(b)(9), 22.10.030(d).

4. Fish <3=14

Game <38
Imprisonment is not a permissible pen-
alty for a violation of a fish and game
requlation based upon strict liability in the
absence of express legislative authoriza-
tion, but is a permissible penalty for viola-
tion of a regulation hased upon a finding of
negligence or some higher level of mens
rea without further legislative authoriza-
tion. AS 11.81.250(a)?6), 11.81.900(h)(9),

22.10.030(d).

5. Fish «=13(2)

Regulation of the Board of Fisheries
making it a violation to have some length
of net in the water after the closing of a
fishery, notwithstanding mechanical prob-
lems encountered while hauling in the net,
is valid to the extent that it governs viola-
tions, but is invalid to the extent that it
8overns crimes. AS 11.81.250(a)(6), 11.81-
00(b)(9), 22.10.030(d).

6. Administrative Law and Procedure
<330
The effect of validating a statute on
constitutional grounds is sufficiently sim-
ilar to the effect of invalidating a regula-
tion for lack of statutory authorization that
similar rules should apply.
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1. Fish *>13(1), 14
Game <=7, 8
Regulation of the Board of Fisheries
making a person strictly liable for violation
of a fishing and game regulation regard-
less of intent must be viewed as separating
each affected regulation into two offenses,
a crime requiring a negligence mens rea
punishable by possible imprisonment, and a
violation satisfied by strict liability but only
Eunlshable by a noncriminal fine or possi-
le forfeiture. AS 11.81.250(a)(6), 11.81-
900(b)(9), 22.10.030(d!).

8. Constitutional Law *=278(6)

A prosecutor must ensure that all
those accused of fishing regulation viola-
tions receive due process and, to that ex-
tent, must give notice in advance of trial
whether he will be seeking imprisonment
as a penalty, in absence of which court
should treat the matter as a prosecution of
a violation and on conviction impose appro-
priate noncriminal sanctions. AS 11.81-
250(a)(6), 11.81.900(h)(9), 22.10.030(d); U.S.
C.A. ConstAmend. 14,

9. Fish *=15

If the prosecutor seeks imprisonment
as a penalty for the breach of a fishing
regulation, the jury must be instructed on
the agphcable mens rea. AS 11.81-
250(a)(0), 11.81.900(h)(9), 22.10.030(c!).

10. Fish *=15

The H’ud?.me_nt of conviction for the
breach of a fishing regulation should indi-
cate whether the conviction is for a crime
or only for a violation. AS 11.81.250(a)(6),
11.81.900(b)(9), 22.10.030(d).

11, Administrative Law and Procedure
*¥=385
A determination whether a regulation

IS authorized by statute reg-"res a consid-

eration of the scope of authority conferred
by the authorizing statute, the fcxtent to
which the regulation is in accordance with
standards prescribed by other provisions of
law, the extent to which the regulation is
consistent with the authorizing statute, and

the extent to which the regulation is rea-

sonably necessary to carry out purpose of

705 PACIFIC REPORTER, 2d SERIES

the authorizing statute. AS 44.62.020 44
62.030.

12. Administrative Law and Procedure-
*=386

In the absence of express statutory
authorization, violation of administrative
regulation is not a strict liability offense if
the violation is punishable by imprisonment,.,
because in the absence of express legisw”
five authorization strict liability offenses
are not in accordance with standards prei®.;
scribed by other provisions of law. AS~
44.62.020, 44.62.030.

13. Administrative Law and
*= " ffe.
To the extent a regulation calls for a--
possible penalty of criminal imprisonment,, ...
strict liability is not reasonably wSfcssaryaSr
to carry out the purpose of the statutes
authorizing the agency to adopt it AS
44.62.020, 44.62.03 A

14, Ad*mé%strative Law and Procedure

Impqsing a prison sentence on some-
one convicted of violating an administrative
re%ulatlon on the basis of strict liability
falls two of the four tests for invalidating
the validity of an administrative regulation.
AS 44.62.020, 44.62.030.

15. Administrative Law and Procedure
*>"36

In the absence of express statutory
authorization an administrative regulation
based on strict liability and punishable
imprisonment is not in accordance with 5 .
other provisions of law" to which an admin-
észtroazt(i)ve regulation must conform. AS 44.-

See publication Words and Phrases
for other judicial constructions and
definitions.

16. Fish *=14
~ The state is free to seek conviction and
a fine under a theory of strict liability for a
violation of a fishing regulation, but if the
state desires imposition of a criminal penal-
k, it must show a ne ||gence mens rea.
S 11.81.250(a)(6), 11.81.900<b)<9), 22.10.-

030(d).
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~Marcia Vandercook, Anchorage, and Wil-
liam Bixby, Valdez, for Antonin Beran.

Frederick Torrisi aid David B. Snyder,
Dillingham, for Pefe,Most, Williard Park
and Gary Carlos. '3

Frederick Torrisi and David B. Snyder,
Dillingham for Ralph Bors.

Melvin M. Stephens, n, Hartig, Rhodes,
Norman, Mahoney & Edwards, Kodiak, for
David and Elizabeth lani.

Jeffrey M. Feldman, Gilmore & Feldman,
Anchorage, for John Jensen, Dennis
O'Neill, Kurt Kvernik and Larry Hen-
dric&a.

Bridgette E. SiffrXssL Public Defender,
and Dana Fabe, Public Defender, Anchor-
age, for Paul Moreno and Paul Zackar.

Lewis F. Gordon, Anchorage, for Sam
Whitten, Robert H. Blake, Mark . Hutton.

W.H. Hawley, Asst Atty. Gen., Anchor-
age,gG. Scott Sobel, Asst. Dist. Atty., Rus-
selTS. Babcock, Asst Dist. Atty., Victor C.
Krumm, Anchofage, and Norman C. Gor-
such, Atty. Gen., Juneau, for the State of
Alaska.

Before BRYNER, CJ., and COATS and
SINGLETON, JJ.

OPINION

SINgLKPON, Judge.

Alier separate trials, Antonin Beran,
Gily Carlos, Peter Moet, and Williard Park
were convicted of violating regulations
adopted by f{faalitate Board of Fisheries.
The offenses occurred after the effective
date of Fish and Game Regulation 5 AAC
39.002 which provides:

1. In Beran, the court refused to instruct the jury
that mens rea (literally, a guilty mind) was an
element of the offense. [0 each of the three
other cases on appeal, the court denied a pre-
trial motion for.an instruction that would" re-
quire ajury to find (at a minimum) negligence
in order to'convict. That motion begnf] dénied,
the three men consented to hench trials.

2. Beran also urges that this court declare 5 AAC
39.002 invalid” because the regulation was
adopted allegedly without satisfying (he notice
requirements of ‘the Alaska AdniiniStrative Pro-

Liability for Violations. Unless oth-
erwise provided in 5 AAC 01-5AAC 41 or
in AS 16, a person who violates a provi-
sion of 5 AAC 01-5 AAC 41 is strictly
liable for the offense, regardless of his
intent.

In reliance on this regulation, the trial
court in each case aPpIied a strict liability
standard.L Each of the four apﬁellants
was convicted on the basis that he was
strictly liable for having some length of net
in the water after the closing of the fish-
ery, notwithstanding the fact of mechanical
problems encountered while hauling in the
net. They now appeal, contending that the
legislature has not authorized the Board of
Fisheries to make violations of its regula-
tions strict liability offenses. They also
argue that if the legislature had authorized
the Board of Fisheries to adopt strict liabili-
ty regulations the regulations are unconsti-
tutional.2

RaIPh Bors and the petitioners, charged
with tishing violations, sought pretrial de-
terminations from Judges Victor D. Carl-
son and J. Justin Ripley that 5 AAC 39.002
was invalid. Upon denial of their request,
they petitioned for review raising essential-
l%t e same arguments as Beran3 Finding
that the issues presented were of sufficient
significance to warrant immediate resolu-
tion, we granted the petitions for review.
We consolidated all of these cases with
Beran. Appellate Rule 402(b)(2).

[1-3] Having carefully reviewed the
Alaska statutes dealing with administrative
crimes and having considered the Earties'
oral arguments and their briefs on the law,
we conclude, first, that the legislature has

cedures Act. AS 44.62.200. As Beran did not
make th's argument at trial nor did he list the
issue in his Statement of points on appeal, we
will not consider this issue on appeal.

3. Elizabeth and David lani also argue that Judge
Carlson abused his discretion in“denying (héir
motion for a change of venue from Naknek to
Kodiak. AS 22.10.030(d). We decline to decide
the venue issue at thlshuncture. If the lanis are
u|t|matel5{ convicted, they may pursue this issue
on appeal.
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authorized the Board of Fisheries to make
the breach of a regulation a “violation” and
a strict-liability offense which would be
punishable by a noncriminal fine.4 Second,
we are satisfied that the legislature has
authorized the Board of Fisheries to consti-
tute the breach of a regulation a crime5
which would be punishable by imprison-
ment, but only if mens rea is required.
Where a higher degree of mens rea is not
specified in a regulation we will continue to
infer a negligence requirement as a predi-
cate to a sentence of imprisonment See
Reynolds v. State, 655 P2d 1313 (Alaska
App.1982). Third, we conclude that the
legislature has not authorized the Board to
adopt a regulation if a violation of the
regulation would subject the violator to the
statutory penalty of imprisonment in the
absence of a finding of mens rea. We
therefore need not consider the parties’

4. We use the term "violation" as it is defined in
AS 11.81.900(b)(56):
m'Violation" is a noncriminal offense punish-
able only by a fine, but not by imprisonment
or other penalty; conviction” of a violation
does not give rise to any disability or legal
dlsadvanta%e based on conviction 0T a crime;
% %erson charged with a violation is not enti-
e
A) to a trial by jury; or
B) to have a public defender or other
coutn%el appointed at pub"., expense to repre-
sent him; o
See also AS 11.81.250aa)(_6)_(V|o|at|0ns are of-
fenses “which characteristically involve con-
duct inappropriate to an orderly” society but do
not denote criminality in their commission").
Violations are thus quasi-criminal, See State V.
Clayton. 584 P.2d 1111, 1113 n._4SAIa,ska 1978).
e use the term "noncriminal” fine to_ex-
clude fines "so heavy" that they indicate crimi-
nality. . The distinction between "criminal” and
"noncriminal” fines is made in a number of
Alaska Supreme_Court decisions which consider
offenses for which a nght to g]ury trial and the
appointment of counsel attach. "See Alexander
v. Anchorage, 490 P.2d 910, 915 (Alaska 1971%
Lrl ht to counsel) and Baker v. Fairbanks, 471
2d 386, 402 (Alaska 1970) (jury trial). Crimi-
nal prosecutions are defined t0 include those
prosecutions whose penaItY may include a peri-
od of imprisonment, the foss 0f a_ valuable Ii-
cense, or a fine so heavy that it indicates crimi-
nality. Alexander, 490°P.2d at 913. In these
consolidated cases, the parties have concentrat-
ed on the significance of imprisonment as a
penalty and Rave not considered the extent to
whicha substantial fine or the loss of a valuable

constitutional arguments except to the

tent that an understanding of the consjjjpT-
tion helps us to determine the legislature's
intent in authorizing agencies to adopt reg-
ulations whose violation subjects violators
to civil and criminal penalties.

[4.5] Applying these principles tag
AAC 39.002, we accept the state’s repre-
sentation that the Board of Fisheries in-
tended to make violations of the described
fishing regulations strict liability offenses
to the extent permitted by the legislature’
including, if authorized, imprisonmenfaaa”
possible penalty. Under our reading of the-
relevant statutes, imprisonment is t©t a
permissible penalty for a violation of a
regulation based upon strict liability in the
absence of express legislative authoriza-
tion. However, imprisonment is a permissi-
ble penalty for violation of a regulation

license would require a finding of mens red
We therefore do not resolve that issue. We note
that the supreme court does not seem to consid-
er either the size of a fine or the risk of lose of a
license as significant in themselves but rather
views them as indicative of the community's
attitude toward the conduct in question. Wood
v. Superior Court, 690 P.2d 1225, 1233 (Alaska
1984). In the sui)reme court’s view, if an ad-
verse Audgment followed by the penalties under
consideration serves to brand ‘the defendant
with the same stigma as a misdemeanor convic-
tion, the ?enaltles are criminal penalties and the
defendant is entitled to the assistance of couoseL
and the right to a jury trial. See Alaska Public
Defender Agency v. Superior Court, 584 P-2d
1106, U10 gt\las a 19785J discussing finei) and
Alaska Board of Fish and Game v. Logsche, 537
P.2d 1122, 1125 (Alaska 1975) (discussing loss of
a valuable licensg). The issug is discussed fare
ther in State v. O'Nell Inveshgatlons_, Inc., 609
P.2d 520, 537-38 (Alaska 1980) (Dimond, J.,
concurring, joined by Rabinowitz, CJ.) (approv-
ing $5,000 fine as a Civil penalty but noting the
importance of the collateral consequences 0f an
adverTe Judgment in determmmg crlmlnalltyg.
See also’ Brown v. Multnomah ounty District
Court, 280 Or. 95, 570 P.2d 52 (1977) (first
offense of dnvmg while intoxicated is a crime
rather than an infraction despite the absence of
imprisonment as a sanction because of collat-
eral consequences).

5. We use the term "crime” as defined in AS
11.,81.900(b)$9): "crimel means an offense for
which a_sentence of imprisonment is authoriz-

ed; a crime is either a felony or a misdemean-
OrllI
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based ur)on a finding of negligence or some
higher level ofmens rea without further
legislative authorization. The language of
5"AAC 39.002_Pr0viding for strict liability
does not specifically address the question
of penalties. In our view, the regulation is

'valid to the extent that it governs viola-
tions but invalid to the extent that it gov-

erns crimes.

The question thea. becomes whether we
invalidate the regulatory scheme for adopt-
ing, atrict liability but failing to specify the
penalties to which it attaches or whether
we should enforce the requlatory scheme
y> the extent that it is within the legislative
aiithoriz ation. We conclude that the latter

result is preferable. We reach this conclu-

sion by imalogy- tothe legislature's treat-
ment of severability in AS 01.10.030 which
{JFbyides:

Any law heretofore or hereafter enact-
ed by the Alaska legislature which lacks
a'Severability clause shall be construed

? as though it contained the clause in the
following language, “If any provision of
this Act, or the application thereof to an
person or circumstance is held invalid,
the remainder of thS Act and the applica-
tion to other f)ersons or circumstances
shall not be effected [sic] thereby."

ft] Strictly speaking, this statute does
not apply to; the interpretation of regula-
tion. . Nevertheless, the effect of invali-
datm? a statute-on constitutional grounds
istaafficientlY simitar to the effect of invali-
dirtfog a regulation for lack of statutory
authorization that similar rules should ap-
Ely. In Lynden Transport, Inc. v. State,
32 P.2d 700, 711-15 (Alaska 1975), the
supreme court interpreted this statute and
determined that ultimately severance was a
question of legislative intent In attempt-
ing to fathom legislative intent the court
adopted the following test:

6. The parties have not directly addressed the
question whether Alaska Jaw permits forfeitures
other than a forfeiture of contraband for a vio-
lation of strict I|ab|I|tH offenses. See Stare v.
Rice, 626 P.2d 104, 110-H5 (Alaska 1981). Cf.
Resek v. State, — P.2d -—-. Op. No. 2972

(Alaska, August 30. 1985) (discussing forfeitures

The test for dejermining the severabili-

ty of a statute is twofold. A provision

will not be deemed severable “unless it

aPpears both that, standing alone, legal

effect can be given to it and that the
legislature intended the provision to
stand, in case others included in the act
and held bad should fall." (!Quotlng
Dorchy v. Kansas, 264 U.S. 286, 290, 44
S.CL at 323, 324, 68 L.Ed.2d 686, 690
(1924))]

532 P.2d at 713.

[7-10] We conclude that the Board of
Fisheries' intent was to make fishing regu-
lations strict-liability offenses to the extent
P_osswble under law.  Therefore we are con-
ident that the Board would wish to pre-
serve strict liability as a predicate for a
noncriminal fine without surrendering the
Fower to have those who negligently vio-
ate the_re?ulatlons subJect to imprison-
ment Finally, we conclude that this intent
can be given legal effect by viewing the
Board's action in adopting 5 AAC 39.002 as
in effect serving to separate each affected
requlation into two offenses: a crime re-
quiring a negligence mens rea punishable
by possible imprisonment and a violation
satisfied by strict liahility but only punisha-
ble by a noncriminal fine or possible forfei-
ture® In order to insure that all those
accused of fishing regulation violations re-
ceive due process the prosecutor should
ﬁwe notice in advance of trial of whether
e or she will be seeking possible imprison-
ment as a penalty. Cf. Johansen v. State,
491 P.2d 759, 766 n. 27 (Alaska 1971) (in
order to insure that proper procedures will
be followed in contempt proceedings, prose-
cutor must announce at the beginning of a
proceeding whether he or she Is seeking a
criminal contempt conviction with possible
imprisonment as a sanction or only a find-
ing of civil contempt). If the prosecutor
seeks imprisonment as a penalty for the

as civil or criminal penalties). Beran is the
only person before this court in this proceedm%
who was convicted of an offense and he was no
sentenced to such a forfeiture. It is therefore
not necessary for us to decide this question at
this time.  See also n. 4 (regarding fines).
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breach of a fishing regulation, the jury
must be instructed on the applicable mens
rea. In the absence of such notification by
the {)rosecutor on the record the court
should treat the matter as a prosecution of
a violation and on conviction only impose
appropriate sanctions. The judgment of
conviction should also indicate whether the
conviction was for a crime or only for a
violation.

Before setting out the reasons which
lead us to this result a preliminarr com-
ment is in order. Since we find a legisla-
tive intent not to permit criminal offenses
without mens rea in the absence of an
express authorization to be determinative
in this case, we need not address the legis-
lature’s authority to delegate to an agency
the power to establish the elements of an
offense including the mens rea. See Unit-
ed States v. Grimaud, 220 U.S. 506, 31
S.Ct. 480, 55 L.Ed. 563 (1911); W. LaFave
& A. Scott, Criminal Law § 14 at 101-105
g972); 1 Davis, Administrative Law

311 (2d ed. 1978); Chamey, The Need
for Constitutional Protections for De-
fendants in Civil Penalty Cases, 59 Cor-
nell L.Rev. 478 (1974); Abrahams and
Snowden, Separation of Powers and Ad-
ministrative Crimes; A Study oflrrecon-
cilables, 1976 So.lll.LJ. 1; Schwenk, The
Administrative Crime, Its Creation and
Punishment by Administrative Agencies,
42 Mich.LRev. 51 (1943). LaFave and

T. ,dAIso significant are AS 16.05.710 which pro-
vides:

License forfeiture. Upon a first or second
conviction of a person for a violatjon of AS
11.16.05.440-16.05.720 or a federal or state
law or regulation for the protection of the
commercial fish of the state, the court may, in
addition to the p,enalt)(],lmposed by Jaw, for-
feit the commercial fishing license of the per-
son for a period of one year. Upon a third
conviction, the court may, in addition to the
penalty imposed by law, forfeit the commer-
cial fishing license for a period not the exceed
three years. , ,
and AS 16.05,720 which provides;

Penalties, (a) Except as modified by (c) of
this section, a person who violates AS 16.05.-

480-16.05.690.0r the regulations of (he depart-

ment pertaining to commercial fisheries. is
guilty of a misdemeanor and upon conviction

Scott state the rules applicable to thir*feg.
tion as follows:

W
§

A legislature may delegate to an ad,
ministrative agency the power. to.nwlta
rules, the violation of which is punKhable
as a crime by virtue of a penalty set bY
statute. But'the legislature may not del-
egate the power to determine which ad-
ministrative regulation shall carry crimi-
nal penalties, nor may it delegate the
power of adjudication when criminal pen.
alties are to be imposed. The'Tegislature
may make it a crime to vioW | an admin-
istrative order. "y

. LaFave and A. Scott, Crrminal L™t
14 at 101 (1972) -

Afortiori we do not decide, case,

whether the legislature may cori*atiangfet.

ly

give express authorization to Sbjidmlltil*'

trative agency to establish. _
offenses which under applicable statBtfi

al
m

e punishable by sentences-$£ irapraao-
ent. No statute provides such express

authorization.  Our inquiry is limited to
deciding whether the ler ilature in fact in-"

te

nded to provide impl; .t authorization to

a%encies to adopt strict Iiabilit% regulations
W

ich would be punishable Dby Imprison

ment.

Fi

We begin our analysis of the Board of
sheries™ statutory authorization to enact

Egulations by considering four statutes:

11.81.220, AS 16.05.251, AS 44.62.02

and AS 44.62.030 ’m

Alaska Statute 11.81.220 provides: _

|
is punishable by a fine of not more'thaif-
55,000, or by imprisonment for not more than
on% ear, or ?/both ok
(bY The court shall transmit the’ Proceeds
from ail fines to the proper state officer for
deposit to the general fund of the state.
_(c). A person wno Is convicted of commer-
cial fishing in closed waters, commercial fish-
Ing during a closed period or season, or com-
mercial f,lsh,mg(;j with unlawful gear including
but not limited to nets, pots, tackle or other
devices designed or employed to take fish
commercially, Is quilty ofa misdemeanor and
in addition o thé penalty |mBosed,under (al
of this section Is punishable by a fine of no
less than the gross value to the fisherman of
the fish found”on the vesse| or at the f|sh|n8
site at the time of the violation, Upon a thir
conviction of a dpe_r,son for a violation of this
subsection, in addition to the forfeiture provi-
sion in A3 16.05.710, the fine shall be not le«
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No conduct constitutes an offense un-
less it is nuuie an offense
Elg by this title;
2) by a statute outside this title; or
3) by a reftllation authorized by and
awfully adopted under a statute.

AS 16.05.251(a)(4). .

_ Regulations of the Board of Fisher-
les. (&> The Board of Fisheries may
adopt regulanons it considers advisable
in accordance with the Administrative
Procedure Act (AS 44.62) for

A*(4)Meabliching the means and meth-
ods employed in the pursuit, capture and
transport of fish;

Alaska Statute 44.62.020 provides:

-EfsEAuthority to adopt, administer, or
Menforce regulations. ~ Except for the au-
thority conferred upon the lieutenant
governor ...,~As 44.62.010-44.62.320 do
notr*confer authority upon or augment
the authority of a state agencr to adopt,
administer, or enforce a requlation. To
be effective, .each regulation adopted

- must be withm the scope of authority
transfered and in accordance with stan-
?ards prescribed by other provisions of
aw.

Alaska Statute 44.62.030 provides:
Consistency between regulation and
statute If, by express or implied terms
of a statute, # state agency has authority
to adopVs”Bations to imﬁleme_nt, inter-
pret,’ make'specific or otherwise carry
out the provisions of the statute, no reg-

than three times the gross value to the fisher-
man of the fish found on the vessel or at the
fishing site, or, if no fish are found on the
vesselor at the fishing site, a fine rf not more
than S10.000. ,
_While these statutes purport to provide penal-
ties for any violation of an administrative regu-
lation they do not expressly address the ques-
tion of mens rea or indicate whether differing
Penaltles require a dlfferm?, level of mens rea.
n order to decide that question we must consid-
er the interplay of these statutes with other
statutes discussed in the text of this decision.
We therefore do not consider the ?,eneral refer-
ence to anyong violating a regulalion as heing
%unty of @ misdemeanor to preclude us from
olding that someone who negligently, reckless-
ly or intentionally violates a regulation is guilty

ulation adopted i3 valid or effective un-
less consistent with the statute and rea-
sonably necessary to carry out the pur-
poses of the statute.s

[11-14] In summary, in determining
whether a regulation is authorized by stat-
ute we look to four things. First, the
scope of authority conferred by the autho-
rizing statute. Second, the extent to which
the regulation is in accordance with "stan-
dards prescribed by other provisions of
taw." AS 44.62.020. Third, the extent to
which the regulation is consistent with the
authorizing statute, and fourth, the extent
to which the regulation is reasonably neces-
sary to carry out the purpose of the autho-
rizing statute. Applying these standards,
we conclude that in the absence of express
statutory authorization, an administrative
regulation is not a strict liability offense if
the violation is punishable by imprisonment
because in the absence of express legisla-
tive authorization strict liability offenses
are not in accordance with "standards pre-
scribed by other ﬁrovisions of taw." We
further conclude that to the extent a regu-
lation calls for a possible penalty of crimi-
nal imprisonment, strict liability is not rea-
sonably necessary to carry out the purpose
of the statutes authorizing the Board of
Fisheries to adopt it Thus imposing a
prison sentence on someone convicted of
violating an administrative regulation on
the basis of strict liability fails two of the
four tests for evaluating the validity of an

of a misdemeanor but one who violates the
regulation withgut fault is at most quilty of a
violation. Reading all statutes in pari materia,
we conclude that” the legislature” intended to
Permn th Board of Fisheries to adopt regula-
ions the breach of which would be Subject to
civil or criminal penalties depending on the
Presenqe or absence of mens rea. In addition,
he Ieglslature has established appropriate pen-
alties Tor the conduct proscribed.

8. AS 44.62.020-30 are part of the Alaska Admin-
istrative Procedure Act. This act was derived
from former California law. Pan American Pe-
troleum Co. v. Shell 01 Co, 455 P.2d 12. 21 n. 36
(Alaska 1969). We have not been cited to any
cases or commentary from California helpful to
an interpretation of these statutes.
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administrative requlation. We will deal
with these issues in turn.

ABSENT EXPRESS STATUTORY AU-
THORIZATION, IS AN ADMINIS-

TRATIVE REGULATION BASED ON

STRICT LIABILITY AND PUNISHA-
BLE BY IMPRISONMENT "IN AC-
CORDANCE WITH OTHER PROVI-

SIONS OF LAW™?

AS 01.10.010 provides in relevant part:

Applicability of common law. So
much of the common law not inconsistent
with the Constitution of the State of
Alaska or the Constitution of the United
States or with any law passed by the
Ie?islature of the State of Alaska Is the
rule of decision in this state.

The common law consists of Audi_cial pro-
nouncements in situations not dealing with

705 PACIFIC REPORTER, 2d SERIES

do not have the power to establish strict

liability crimes but do have the power ®

establish strict liability violations. Looking

first to the constitution, the courts of this

3tate have consistently recogmzed that
strict liability offenses punishable by possi-
ble imprisonment are of (%uestiona.ble coiw
st|tut|onal|tY. Seg, eg, State v. Rice, C26
P.2d 104 (Alaska 1981()]; Hentzner v. State,

613 P.2d 821 (Alaska 1980); Kimoktoak %
State, 584 P.2d 25 (/.Alaska 1978); Spmdel

v, State, 460 P.2d 17 iAlaska 1969). See

also Reynolds v, State, 655 P.2d 1313

(Alaska App.1982%.*_ In- KimoktogJti&ke
court recognized the importance of &e con*
stl_tdutlon in statutory interpretation whro it
said,

Finally, we note that in CampbtU*
EState v. Campbell, 536 P.2d 105 (AlsiEi
1975)] we recognized the well-estab-
lished rule of statutory construction tpfa

a constitutional question or statutory inter-
pretation unless and until modified by the
Alaska legislature. See, eg. Surina v.
Buckalew, 629 F.2d 969, 973 EzAlaska 1981).
Consequently, in determining what stan-
dards are prescribed “by other provisions
of law" (AS 44.62.020) to which administra-
tive regulations must conform we must
look (1) to the state and federal constitu-
tions, (2) to statutes enacted by the legisla-
ture and (3) to appellate court decisions
declaring the common law to the extent
that they are not inconsistent with the con-
stitution or a legislative enactment Exam-
ination of these sources leads us to con-
clude that, in the absence of express statu- t&
tory authorization, administrative agencies  constitutional concerns expressed abovirii

o. We recognize that the Alaska Supreme Court  fined to,reguire a very high degree of care. See,
has been more critical of stria liability than the e% United States v. International Minerals &
courts of other jurisdiction, see, e.d, Stale v. Chemical COF[J., 402 U.S. 558, 91 S.Ct. 1697. 29
Buttrcy, 293 Or. 575, 651 P.2d 1075 [1982) (up-  LEd.2d 178 (L871) d(where defendant engages in
holding constitutionality of statute which made g heavily requlated industry he must be pre-
driving without a licerise under some circum- sumed fo be aware of the terms and requla-
stances a class C felony absent any showing of  tions); United States v. Freed, 40 US. 60%,,91
mens rea. . Buttrey received a five-year suspend- - SCt. 1112, 28 LEd.2d 356 (1971) (no’ specific
el imposition of sentence on condition, INter— intent required for receiving and_possessing
alia, that she serve one year's imprisonment) —firearm ‘niot registered to_ him). The scope of
i bouneen IS [Apibty o Eopi e ot duty‘wich the lew impoes on, those en-

na I , aged in commercial fishing is not an i*uc

narTow, one. Wel.aPPW an ObIEC“V? shandard n ?zrgsented in this ap?eal. Wegassume that upon
Sfttermls?mg negligence. Manyhpht e Umtet timely request the trial court will instrua the
A e St liat iy s Ao ApDea b lury regarding the specific duties which the law

authorize stria-liability offenses may be estab-
lishing a negligence standard with the duy de. ~ MPoSeS upon the defendant in a given case

a court should if possible constrfesfat”-

utes so as to avoid the di*nger of ucon-

stitutionaiity. We have alluded to this
rule on many other occasions. It recog-
nizes that the legislature, like the courts,
is pledged to support the state and feder-
al constitutions and that the ctturts,
therefore, should presume that the legis-
lature sought to act within constitutional
limits. [Citation omitted ]

584 P.2d at 31.

Recognizing that strict liability crimes
were constitutionally suspect, the Kimoktr
oak court construed an ambiguous statute
to require mens rea.  Closely related to-t&
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the position of the common law exEIicated
in case law. To a limited extent t

jections to strict liability crimes overlap. A
number of common law authorities which

recognize the constitutionality of strict lia-

bility crimes, nevertheless criticize adoption
of strict liability crimes on common law
rounds. See, eg, W. LaFave & A. Scott,
riminal Law 831 at 218-223 (1972)
Hall, General Prmugles of Criminal
Law, 325-359 (2d ed. 1960); Mueller, Mens
Rea and the Law Without It, 58 W.Va.L.
Rev. 34 %_955)._ But see Wa’serstrom,
Strict Liability in the Criminal Law, 12
Stan.L.Rev. 731 (1960). LaFave & Scntt
summarize the arguments against strict lia-
bility as follows:
_Aside from th§ question of constitu-
tionality, there is the question of wisdom
in providing for strict-liability crimes.
The reasons for having statutes imposing
criminal liability without fault are those
of expediency: in some areas of conduct
it is difficult to obtain convictions if the
Prosecunon must prove fault; so en-
orcement requires strict liability. If the
conduct to be stamped out is harmful
enough, or if the number of prosecutions
to he expected is great enough, the legis-
lature mar thus wish to make the ab-
sence of fault no defense, in order to
relieve the prosecution of the task of
going into the matter.

For the most part, the commentators
have been critical of strict-liability
crimes. "The consensus can be summar-
ily stated: to punish conduct without ref-
erence to the actor's state of mind is both
inefficacious and unjust It is ineffica-
cious because conduct unaccompanied hy
an awareness of the factors making it
criminal does not mark the actor as one
who needs to be subg]e_cted to punishment
in order to deter him or others from
behaving similarly in the future, nor does
it single him out as a socially dangerous

10, The Revised Criminal Code is based upon the
Model Penal Code éApgroved Draft 1962), Neil-
u | v. State, 655 P.2d 325, 327 (Alaska App. 1982
Consequently, recognition of what the" legisla-
ture altered, modified or eliminated from' the

—_—

~To nt the com-
mon law objections and constitutional ob-

individual who needs to be incapacitated
or reformed. It is unjust because the
actor is subjected to the stigma of a
criminal conviction without being morally
blameworthy. Consequently, on either a
preventive or retributive theory of crimi-
nal punishment, the criminal sanction is
inappropriate in the absence of mens
rea.’ [FI):ootnote omitted ]

W. LaFave & A. Scott, Criminal Law § 31
at 222,

Finally, and most impqrtan_tlg,_ the legis-
lature’s treatment of strict liability in the
revised criminal code strongly militates in
favor of construing statutes authorizing
agencies to enact regulations defining
crimes to require express statutory autho-
rization before permitting an administra-
tive agency to attach the potential punish-
ment of imprisonment to conviction of a
strict liability offense. AS 11.81.600(h) pro-
vides:

A person is not guilty of an offense
unless he acts with a culpable mental
state, excegt that no culpable mental
state must be proved

(1) if the description of the offense
does not specify a culpable mental state
and the oftense is

(A) a violation; or
(B) designated as one of "strict lia-
bility"; or

() if a legislative intent to dispense
with the culpable mental state require-
ment is present

The legislature has exercised great care
to insure that strict liability will not be
inferred in interpreting statutes. It seems
reasonable to rely upon that decision to
preclude an inference of legislative authori-
zation for administrative agencies to estab-
lish a strict liability offense except to the
extent that that offense would be a "viola-
tion" and imprisonment unavailable as a
sanction

Madel Penal Code is useful in determining |EEIS-
lative intent, 1d. The Model Penal Code makes
its culpability requirements a?phcable to of-
fenses "defined by statutes outside the Code.
MPC § 2.05. The revised code does not. AS
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[15]  In summary, whether we look to

the constitution, the common law or state
statutes discussing the circumstances un-
der which strict liability may be inferred,
we are left with the conclusion that in the
absence of express statutory authorization
a regulation imposing strict ||ab|||tr but
providing for punishment by possible im-
prisonment is not "in accordance with stan-
dards prescribed by other provisions of
law." AS 44.62.020.

IS STRICT LIABILITY NECESSARY TO
CARRY OUT THE PURPOSE OF
THE STATUTES AUTHORIZING
THE FISHERIES BOARD TO ADOPT
REGULATIONS AND MAKE THEIR
VIOLATIONS CRIMINAL?

In KeIIY v. Zamarello, 486 P.2d 906, 911
(Alaska 1971) the Alaska Supreme Court
concluded:

Thus, where an administrative regula-
tion has been adopted in accordance with
the procedures set forth in the Adminis-
trative Procedure Act, and it appears
that the legislature has intended to com-
mit to the agency discretion as to the
particular matter that forms the subject
of the regulation, we will review the reg-
ulation in the following manner First,
we will ascertain whether the regulation
is consistent with and reasonably neces-
sary to carry out the purposes of the
statutory provisions conferring rule-mak-
ing authority on the agency. This aspect
of review insures that the agency has not
exceeded the power delegated by the leg-
islature.  Second, we will determine
whether the regulation is reasonable and
not arbitrary. This latter inquiry is prop-

11.81.640. The reasons for this change do not
apPear in the Commentary to the Revised Crimi-
nal Code set out In the Senate Journal. See,
Supp. No. 47 in 2 Senate Journal (1978) (regard-
ing “Construction_of Statutes with respect to
Culpability” and “Effect of Ignorance or Mistake
on Liabilit a following p.” 1413 The issue is
not discussed in the tentative draft of the re-
vised code, See Alaska Criminal Code Revision
Part 2, at 7-24 (BTentDraft 1977); Part5 at 6-10
(Tent,Draft 1978). A number of reasons might
exnlain the legislature's action without establish-
Ing legislative Intent to implicitly authorize

705 PACIFIC REPORTER, 2d SERIES

er in the review of any legislative enact-
ment

In State v. Rice, 626 P.2d 104, 110 (Alas-
ka 1981) the court indicated that a hunting
requlation establishing strict liability with-
out regard to knowledge of legality would
bear no reasonable relation to a legitimate
requlatory purpose. If this is so, then
strict liability would not be necessary to
carry cut the statutory authorization found
in AS 16.05.251%@)(4). The state argues
vigorously that this court should not ques-
tion the wisdom of the E_ohcy determination
of the Joint Boards of Fishéries and Game,
that the strict _I|ab|||tY standard is neces-
sary fcr effective enforcement of fish &
game regulatlons: citing Kelg/ V. Zamar-
ello, and Earth Resources Co. v. State
Department of Revenue, 665 P.2d 960
(Alaska 1983). Essentially the state ar-

ues that the Joint Board was concermed
that a due care defense, 1.6, a requirement
of a neghgence MeNSs rea or a reasonable
mistake of fact defense (the two are virtu-
ally interchangeable) could so easily be
feigned that fishermen would violate the
regulations with impunity if the state were
required to prove neﬁhgenpe. We are sat-
isfied that the state has misunderstood the
issue. Under our interpretation of the stat-
ute and implementing regulations, a fisher-
man who violates a regulation without
fault is not free from any sanction. He is
subject to a reasonable fine and at the very
least the forfeiture of any fish illegally
taken. Commercial fishing is a business;
forfeiture of the fish illegally taken and in
addition a fine should take the profit out of
violations and deter most violators. It is
only where the state seeks possible impris-
onment as a penalty that a negligence

agencies to establish strict I|ab|||t%/ offenses pun-
isnable by imprisonment. We therefore recog-
nize the ‘problem posed by AS 11.81.040 but
adhere to the views expressed in tho text of this
o?mlon. Cf. Adams v. Waddell 543 P.2d 215.
217-18 F]Alaska 19751 iwh,lle exercise of option
to purchase real estate I expresslfy excluded
from coverage under Article Il of the UCC.
court const_rumﬂ former may consider princi-
ples found In latter as relevant recent legislative
judgment) Rego V. Decker, 482 P.2d 834. 838
(Alaska 1971) %accord).



BERAN v. STATE

Alaska 1291

Cite u 703 P-2d 1180 (Aluke App. 198))

mens rea must be proved. There is noth-
ing in the record presented to the Board of
Fisheries or the trial courts in these cases
to support a finding that a penalty of im-
prisonment is necessary in the great major-
Ity of cases to effectively enforce the requ-
lations. In fact, the evidence is to the
contrary. See Statistical Analysis of Ma-
jor Fish & Game Sentencing Outcomes in
Alaska, Nicholas Maroules and Francis N.
Troxell, Alaska Judicial Council (April
1983). Very few commercial fish offenders
are actually ordered to serve time in jail.
According to the state's brief on appeal

Fish & Wildlife Protection records indi-
cate that 16,182 persons were charged
with fish and game offenses between
January 1, 1983, and October 12, 1984,
These records together with the Judicial
Council stud?/ further show that only 95
commercial fish offenders were ordered
to serve time in jail between 1973 and
October 12, 1984— .06 of 1% of all Fish &
Game offenders.
The state elaborates on this argument:
Fish & Wildlife records do not show
any person served time in Aall in 1980 and
that eleven persons served time in jail in
1981, Council records show that twenty-
two persons served time in jail in 1980
and 1981, In order to arrive at the total
of 95, it was assumed that eleven per-
_sonlsgé/\(/)ere ordered to serve jail sentences
in 1980.

While jail sentences are rare, there is at
least the potential that a person convicted
of multiple fishing violations could be sen-
tenced to a substantial period of imprison-
ment. See, e% State v, Graybill, 695 P.2d
725 (Alaska 1985) (affirming consecutive
sentences totaling seven years with five
and one-half years suspended imposed on
recidivist violator of hunting regulations).

11, We do not suggest that prior convictions of
strict liaility fishing offenses are automatically
admissible to disprove a reasonable mistake of
fact defense. The proper interpretation and ap-
plication of A.R.E. 404(b) and 403 are matters
ggmrrtnltted to the sound discretion of the trial

urt.

12. See n. 4 supra.

[16(] Under our interpretation of the
Board's authority, the state is free to seek

conviction and a fine under a theory of
strict liability for violations exactly as they
have in the past It is only in the rarer
case where the state desires imposition of a
criminal penalty that it must show a negli-
gence mens rea. Since it appears that the
state in fact only asks for a penalty of
imprisonment for substantial recidivists it
is unlikely that it will have difficulty prov-
ing the requisite mens rea. See, e.g, Alas-
ka Evidence Rule 404(h) which provides:

Evidence of other crimes, wrongs, or
acts is not admissible to prove the char-
acter of a person or to show that he
acted in conformity therewith. It may,
however, be admissible for other pur-
poses, such as proof of motive, opportu-
nity, intent, preparation, plan, knowl-
edge, identity, or absence of mistake or
accidentu

_Beran, Carlos, Most, and Park were con-
victed of fishing in closed waters. 5 AAC
24.310(c); 5 AAC 27.810(d). The state did
not prove negligence. Beran received a
sentence of a $4,000 fine with $1,500 sus-
pended and 30 days' imprisonment with 30
days susgended. ~Carlos received a sen-
tence of $3,000 with $2,250 suspended and
15 days' imprisonment with 15 days sus-
pended. Most received the same sentence.
Park received a sentence of a $1,500 fine
with $1,000 suspended, and 15 days" impris-
onment with 15 days suspended.

Under our view of the applicable statute
and regulations, fines in these amounts
may be a permissible penalty for commer-
cial violations..2 The suspended sentence
is not  On remand, the state should deter-
mine whether it wishes to seek a criminal
penalty from each of the appellants in
which case reprosecution with appropriate
jury instructions would be required.3 Al-

13. We hold that evey fish and game regulation
comprises hoth a crime requiring mens Tea and
a violation which differs from the crime only in
that a conviction does not require a finding of
mens rea. The Rartles have not briefed and” we
do not decide whether a violation is therefore a
lesser-included offense of every fish and game
violation prosecuted as a crime.
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tematively, the state may request that the
suspended jail term be stricken from the
judgment and the conviction be treated as
one for a violation. See Nix v. State, 624
P.2d 823 (Alaska _ApP.1981) (where defend-
ant was necessarily found guilty of a less-
er-included offense and the only errors re-
quiring reversal relate to greater offense
trial court may on remand enter conviction
on lesser offense as an alternative to hold-
ing new t(la(?. Should the state request an
amended juc ?ment and the appellant ob-
jects, the trial court should hear argument
from the parties on the appropriateness of
the fine suspended as a civil penalty. See
State v. O'Neill Investigations, Inc., 609
P.2d 520, 537-38 (Alaska 1980) (Dimond J.,
concurring).

The petitioners have not yet been tried.
On remand the state shall elect in each
case whether to seek a penalty of imprison-
ment, in which case a mens rea of negli-
gence must be proved, or proceed on a
theory of strict liability in which case the
penalties to be imposed on conviction shall
not exceed an appropriate fine.u

These cases are REMANDED for fur-
ther proceedings consistent with this opin-
ion.

BRYNER, CJ., and COATS, J. concur.

BRYNER, Chief Judge, concurring.
| concur.

While | do not disagree with the majori-
ty's decision, | would prefer to address
squarely the constitutional issue raised in
these cases: whether the Alaska Constitu-
tion permits criminal sanctions to be im-
posed without proof of any culpable mental
state. | would resolve the issue by holding
that the due process clause of the Alaska
Constitution, art 1, § 7, precludes imposi-
tion of criminal sanctions for an offense in
the absence of proof establishing a mini-
mally adequate level of mens rea. My
position, in effect reflects the views ex-
pressed in Hentzner v. State, 613 P.2d 821,

14. Nothing in this ogjnion would greclude a
trial court'from_ imposing a forfeiture as a pen-
alty for conviction of a Violation if after argu-
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824-29 (Alaska 1980), and is fully jj, »

ing with other decisions of the Alaska

greme Court and the Court of Appeal*
ge, eg, State v. Rice, 626 P.2d 104, 107-
09 (Alaska 1981); Kimoktoak v. State 54
P.2d 25, 28-31 (Alaska 1978); SEeldel V.
State, 460 P.2d 77, 78-82 (Alaska 1969)
Reynolds v. State, 655 P.2d 1313 gAlaska
App. 1987 Wheeler v. State, 659 P.2d
1241, 1249-1254 (Alaska App.1983).

The level of mens rea that satisfies due
process will vary, depending on the nature
of the specific offense charged. In Reyn-
olds v. State, 655 P.2d at 1315, a commier-
cial fishing case, we adopted a mens rea
requirement equivalent to a civil negligence
standard, indicating that the defendant was
entitled to rely on reasonable mistake of
fact as a defense to the _Prosecutlon. In
other contexts, it is manifest that a civil
negligence standard would not suffice to
meet the requirements of due process.
See, eg. Speidel v. State, 460 P.2d at 80
(reversing felony conviction for theft where
a statute would have permitted criminal
liability to be based on*a finding of negli-
gence). Cf. AS 11.81.610(b) (where no men-
tal state is expressly provided for under
the revised criminal® code, the applicable
mental states are "knowingly” with respect
to conduct and "recklessly with respect to
a circumstance or a result).

Commercial fishing, however, is a heavily
requlated industry v/hich involves one of
Alaska's most vital natural resources; |
believe the state has a legitimate rlﬂht to
hold articiPants in the industry to a higher
standard of care than might otherwise be
appropriate as a predicate for criminal re-
sponsibility. _Accordmgly, | would follow
our decision in Reynolds and hold that in
commercial fishing cases the state may
meet its burden of proving mens rea hy
establishing that the conduct of the ac-
cused was negligent

Since, in the present cases, the superior
court upheld the challenged regulations as
constitutional, despite their express provi-

ment it is convinced such a pen.alt}/. is authoriz-
ed by the statutes and the constitution.
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sion for strict liability, I concur in the ma-
jority's decision to reverse the superior
court's decisions.

COATS, Judge, concurring.

There is serious question whether a de-
fendant who violates the law without any
negligence on his part can be punished by
criminal sanctions under art. I, § 7 of the
Alaska Constitution. However, since the
legislature has not clearly authorized the
imPosition of criminal sanctions where the
defendant has violated the law without a
culpable mental state, | join Judge Single-
ton in holding that criminal sanctions have
not been authorized. | therefore find it
unnecessary to reach the constitutional is-
sue reached by Chief Judge Bryner. How-
ever, | think it is only fair to point out that
if the legislature clearly authorizes the im-
position of criminal sanctions for defend-
ants who commit violations without having
a culpable mental state, there is a substan-
tial chance that the legislation would be in
\t/ict)_lation of art. I, 8 7 of the Alaska Consti-
ution.

Michael POOLEY, Appellant,
V.
STATE of Alaska, Appellee.
No. A-310.

Court of Appeals of Alaska.
Sept. 6, 1985.

Defendant pled nolo contendere to mis-
conduct involving controlled substance in
fourth degree, preserving his right to ap-
geal decision on _motion to s_qur_ess_, in the

uperior Court, Third Judicial District, An-
chorage, Victor D. Carlson and J. Justin
Ripley, JJ., after his motion to suppress
marijuana and other evidence seized pursu-

ant to warrant had been denied. Defend-
ant appealed. The Court of Appeals, Bryn-
er, CJ, held that: (1) Alaska Constitution
was not implicated by actions of California
agent, for purposes of suppressing evi-
dence obtained Bur_suant to search warrant;
(2) police had basis for suspecting defend-
ant might constitute imminent danger to
public safety, for purposes of justifying
Investigatory stop, where defendant was
reasonably suspected of bem_g_drugi]courl-
er, and é) reasonable suspicion that de-
fendant was carrym? contraband justified
limited seizure of defendant's suitcases for
purposes of exposing them to drug detac-
tion dog.

Affirmed.

1. Drugs and Narcotics <3-188

Evidence g)_re,sented to magistrate was
more than sufficient to establish probable
cause for issuance of warrant to search
defendant's suitcases; "alert" to all three
suitcises by dog which had received train-
ing and had excellent record in detecting
cannabis, cocaine, and heroin, and informa-
tion which had been passed on by police
officer in another city with respect to de-
fendant, who was airplane passenger. U.S.
C.A. Const.Amend. 4.

2. Criminal Law «=394.1(3)

Court would only have been justified in
suppressing evidence obtained pursuant to
search warrant if it was product of, or
"tainted" by, some earlier illegality. U.S.
CA. ConstAmend. 4.

3. Searches and Seizures <3=36

Use of unlawfully obtained evidence to
secure search warrant will not invalidate
warrant if it could have been issued on
basis of untainted evidence before magis-
trate. U.S.C.A. ConstAmend. 4.

4, Searches and Seizures <3=39

If the Court of Appeals finds that
some of the evidence presented to magis-
trate to obtain search warrant was product
of illegality, it has to determine whether
the remaining evidence would have been
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greatest emphasis.  Asitonia v. State, 508
2d 1023, 1026 (Alaska 1973). See also
State v. Lancaster, 550 P,2d 1257, 1259-60
(Alaska 1976). The courts of Alaska have
repeatedly recognized the particular %rawty
of forcible sexual assaults such as the one
committed in the present case. Mailot v.
State, 608 P.2d 737, 752 éAlaska 1980);
Newsom V. State, 533 P.2d 904, 911 gAIaska
1975); Davis v. State, 635 P.2d 481, 488
E{Alaska App.1981). The Alaska Supreme
ourt has declared that, in such cases, sig-
nificant weight must be given to the sen-
tencing goal of community condemnation.
State v. Lancaster, 550 P.2d at 1260.

We recognize, especially in light of Pee-
took's young age and his lack of any prior
felony conviction as an adult, that a Tifteen

ear sentence is a long time. Newsom V.

tate, 533 P.2d at 912. However, in this
case, Judge Hodges discussed and gave ap-
propriate consideration to all of the Chaney
sentencing goals before |mﬁosmg Peetook's
sentence. We cannot say that Judge Hodg-
es was clearly mistaken in failing to ?ive
h|ﬂhe[.pr|'or|ty to the sentencing ?oa of
rehabilitations McClain v. State, 519 P.2d
811, 813-14 (Alaska 1974).

The sentence is AFFIRMED.

to MtYNuneuiSYsuio

David REYNOLDS, Appellant,
V.
STATE of Alaska, Appellee.
No. 6432.
Court of Appeals of Alaska.

Dec. 10, 1982.

~ Defendant was convicted in the Dis-
trict Court, Third Judicial District, Naknek,

5 We note that Judge Hodges expressly recom-
mended alcohol therapy and psychiatric treat-

Victor D. Carlson, J., of fishing in closed
waters, he appealed. The Court of Appeals
held that defendant could not be convicted
of fishing in closed waters in violation of
the Board of Fisheries regulation without a
showing of negligence.

Reversed.

1. Criminal Law ¢=20

Strict liability is the exception to rule
that criminal intent is required and decision
whether to require that a mental state be
read into a statute or regulation, even in
context of fish and game violations, must
be made on a case-by-case basis.

2. Fish @13@

~ Defendant could not be convicted of
fishing in closed waters in violation of the
Board of Fisheries regulation without a
showmg of negligence. AS 16.05.251(2),
16.05.720(a).

Jeffrey M. Feldman. Gilmore & Feldman.
Anchorage” for appellant.

(Carry R. Weeks. Jrist. Attv., Anchorage.
ancTWilson LTCondon, Atty. Gen., Juneau,
for appellee.

Before BRYNER. C.J., and COATS and
SINGLETON. JJ.

OPINION

PER CURIAM.

David Reynolds was convicted of fishing
in closed waters in violation of 5 AAC 06.-
35_0Sb). He appeals, contending that the
trial judge’s failure to require a showing of
mens rea was error. We agree, and there-
fore reverse Reynolds' conviction.

Reynolds is a commercial fisherman in
the Bristol Bay area. On July 21, 1981. his
boat drifted up the Kvichak River with the
tide past two shore markers beyond which
gill net fishing is prohibited. Reynolds had

ment for Peetook during his incarceration.
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one drift gill net in the water. Two Fish
and Wildlife Protection officers observed
Reynolds' boat as it drifted past the mark-
ers. The officers then approached the
craft, asked Reynolds to pull'in his net, and
eventually issued @ uniform summons and
%o_mlplamt. One of the officers testified at
rial:
When we aﬁproached the boat ... we
called out ‘hello” and there was no re-
sponse, so we pounded on the side of the
boat, and Mr. Reynolds came out groggy
and said he'd been sleeping.

Reynolds appeared pro se at trial, and he
testified on his own behalf that he had no
intention of drifting into the closed area.
He was very tired on the evening of July 21
and decided to %et some sleep. Before set-
ting his alarm clock and lying down. Reyn-
olds calculated his position and estimated
that the boat would not drift into closed
waters.  His particular fear was that he
might drift into the set net sites located in
those waters and tangle his gear; it was
this fear which caused him to make the
calculations with some care.

It was not developed at trial whether
Reynolds' calculations, his fatigue, his
alarm clock or some combination of these
factors accounted for this somnolent trans-
gression. The judge's response to Reynolds'
testimony and argument was succinct;

Thank you. Fish and Game laws are just

like traffic laws. It doesn't require an

intention to violate them, and so if one
violates them, they're guilty. And there-
fore you're found guilty.

Reynolds was assessed a fine of $5,000
with $3,000 .sus_ﬁ)ended on condition that he
violate no similar laws for one year. HL
nets and the six fish found in them at the
time of the offense were forfeited, p[ursua_nt
to AS 16.05.190 and AS 16.05.195. The trial
judge remarked at this time:

1 This regulaUon can be distinguished from
those which require proof that the offender
"knew or should have known" of a Bartlcular
circumstance. See, eg. 5 AAC 31.090(c); 5
AAC 32.090(c); 5 AAC 34.090(c).

2. This element of the offense would more prop-
erly be designated as "fishing," and would pre-
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Now you've gotten a belter deal than
anrone else has from this court because [

believe that you did it completely un-
knowingly. 1 believed you.

‘AS 16.05.251(2) authorizes the Board of
Fisheries to promulgate regulations estab-
lishing "open and closed seasons and areas
for the taking of fish." Pursuant to this
authority, the Board designated the particu-
lar waters of Kvichak Bay in which Revn.
olds was found as “closed waters." s
06.350(b). Violation of a regulation per-
taining to commercial fisheries is a misde-
meanor punishable by a fine of not more
than $5,000 or one year's imprisonment or
both. AS 16.05.720(a). Despite the sub-
stantial nature of the penalty to which an
offender is thus exposed, the regulation
does not, on its face, require any accompa-
nng mental state or criminal intent'
Thus, according to the view apparently held
by the trial !]ud_ge, proof that a defendant
was in a prohibited area and that he had a
net in the water2 would make out a prim
lfaug case that the regulation had been vio-
ated.

However, the Alaska Supreme Court hes
repeatedly expressed its aversion to the im:
position of criminal sanctions against one
who has no “awareness of consciousness of
some wrongdoing." Speidel v. State, 460
P.2d 77. 78 (Alaska 1969); see also Moris-
sette v. United States, 342 U.S. 246. 250, 2
S.Ct. 210, 243, 96 L.Ed, 288, 293 (1952). The
statute in Speidel made it a felony to wil-
fully neﬁlect to return a rented motor vehi-
Cle to the owner and included within the
definition of wilful neglect an "indifference
whether a wrong is done the owner or not"
d. The court held that;

_Although an act may have been objec-

tively wrongful, the mind and will of the

doer of the act may have been innocent

In such a case the person cannot be pur-

surr.ably require the present caﬁablllty, such
that no further act is required, to hook or trap a
fish. Reynolds does no' contend that his arift
H{II net was not. at the time of his cortact with

e Fish and Game officers, capable of catching
a fish, so the precise definition of tlus eiement
is not at issue here.
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ished for a crime, unless it is one such as
the "public welfare” type of offense,
which we have discussed, where the pen-
alties are relatively small and conviction
does no great damaﬂe to an offender’s
reputation.  Under the terms of AS 28.-
35.026 there is no escape from a felony
conviction and a possible five-year prison
term for simple neglectful or negligent
failure to return a rented automobile at
the time specified in the rental agree-
ment. To make such an act, without
consciousness of wrongdoing or intention
to inflict injury, a serious crime, and
criminals of those who fall within its in-
terdiction, is inconsistent with the ?ener-
al law. To convict a person of a felony
for such an act, without ﬁrovmg criminal
intert, is to deprive such person of due
process of law.

ld, 460 P.2d at 80. Thus, "public welfare
offenses,” described earlier as those in
which health, s_afetY or welfare of the gen-
eral public is involved, and for which no
great penalty is dgenerally _|mPosed, were
expressly reserved by Speidel as special
cases in which strict criminal liability might
be imposed.

Hentzner v. State, 613 P.2d 821 (Alaska
1980), relied on Speidel to impute knowl-
edge of wrongdoing as an element of a
securities offense. A distinction was made
for mens rea purposes between offenses
which are mala in se (those “which reason-
mgi members of society regard as condemn-
able") and those which are mala Promblts
(where "there is no broad societal concur-
rence that [the proscribed conduct] is inher-
ently bad"). Id. at 826. The fact that the
crime in Hentzner was essentially malum
prohibitum militated in favor of requiring
mens rea. Moreover, the court felt im-
Felled to remove the offense from the * pub-
ic welfare" category because of the possi-
ble penalty involved (a maximum term of
five Yea_rs' imprisonment), a collateral ra-
tionale in Speidel. 613 P.2d at 826-27.

The contours of strict criminal liability
were further defined in State v. Rice, 626
P-2d 104 (Alask_a_1981%. Rice dealt with a
regulation providing that, "No person may

possess or transport any game or parts of
%ame illegally taken." 626 P2d at 106, n. 2.

ice was convicted in district court, but the
superior court overturned the conviction on
the basis that it was error for the trial
judge to refuse to instruct the jury that it
must find beyond a reasonable doubt that
the defendant "knew or should have
known" the meat was illegally taken. Id.
at 106. The supreme court affirmed, rely-
ing on Speidel for the proposition that crim-
inal statutes should be strictly construed to
require some degree of mens rea absent a
clear legislative intent to the contrary. Id.
at 107-08. The court recognized that “the
mere fact that the case at bar involves a
fish and game regulation mlph_t perhaps be
considered by some to be sufficient to justi-
fy characterization of the subject offense as
a strict liability offense," but declined to do
so where application of such a statute
would violate a defendant's due process
rights. 1d. at 108. Without imputing a
requirement that defendant "knew or
should have known" the meat was illegally
taken when he transported it, the statute as
applied would be "void for vagueness," ac-
cording to the court. Id. at 109,

[1,2]_ The teaching of these cases is that
strict !ab_|l|ty_|s an exception to the rule
that criminal intent is required. The deci-
sion whether' to require that a mental state
be read into a statute or regulation, even in
the context of fish and game violations,
must be made on a case-hy-case hasis.
State v. Rice, 626 P.2d at 108; Kimoktoak
V. State, 584 P.2d 25, 31 (Alaska 1978). By
not requiring the prosecution to produce
evidence that Reynolds was at least negli-
gent with respect to the location of his boat,
the court here imposed a classic form of
strict liability. \ Liiven the nature ~oT~the
*Aregulation in question and the circumstanc-
es of this case, we find that the trial Jud?e
erred in not requiring some minimal ele
ment of mens rea, 1.e,, negligence, to accom-
Apany Reynolds' conduct.

’\_“C_o_ntra(rjy to the state’s assertion, strict
liability does not necessarily follow from
either the fact that fishing is a heavily
requlated activity in Alaska or that Reyn-
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olds entered into this activity for commer-
cial purposes. This is not an offense like
that in Nelson v. State, 387 P.2d 933, 935
(Alaska 1964), where "[t]Jo require proof of
guilty knowledge as a prerequisite to con-
viction ... would mean that the regulation
could not be enforced." In Nelson the
court was faced with a statute prohibiting
the taking of a bear under two years of age.
Because it is difficult for a hunter to know
the precise age of a bear, requiring the
state to prove knowledge or negligence
would impose an insurmountable ~burden
and render_the provision virtually unen-
forceable, The court in Nelson simply held
that, under these circumstances, imposition
of strict liability was clearly justified. We
do not think that_requmngi proof that the
operator of a fishing vessel was negligent,
in other words, that he knew or reasonably
should have known the vessel's location,
would pose a similar hardsh|ﬁ on the states
Only in occasional cases, such as Reynolds',
will"the issue admit of much doubt.

Moreover, aIthough the regulation in
question, 5 AAC 006.350(h), pertains to a
traditionally regulated commercial activity,
this activity is not, by its nature, restricted
to large-scale, sophisticated business enter-
prises. Instead, the reé;ulatlon_apPhes to all
commercial fishing and would include with-
in its sweep the smallest and most casual
commercial fishing enterprises. In this re-
ﬂard, it is significant that the regulation
ere has not expressly been designated as

3. The state argues that, If 5 AAC 06,350<h)
were construed to require an element of crimi-
nal intent, enforcement of the provision would
be rendered difficult because juries sympathet-
ic to a defendant's plight would Invariably rely
upon the Intent requirement as a means of
nullifying a generallﬁ unpopular regulation,
_Assumm? arguendo that the state's argument
is accurate as a factual matter, it hardly seems
aPpropnate to resolve ?roble_ms, In enforcement

of unpopular laws by the elimination of crimi-

nal Intent and the imposition of strict liability.

4. We note that AS 11.81.600(h), applicable (_)n|Y
to Title 11 but persuasive in Its logic, specifical-
ly provides:

[b) A person is not guilty of an offense un-
ess

he acts with a culpable mental state,
excepé that no culpable mental state must be
prove
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creating a strict liability offense.*  Espe-
cially in the context of_regulatory provi-
sions, which can be modified or re-enacted
more expeditiously and with less complexity
than can formal statutory provisions, we do
not think it unrealistic to expect that, if a
provision is intended to create a strict liabil-
|tX offense, an express statement to that
effect will be included. Finally, the state
has not called to our attention, nor are we
aware of, any legislative history indicating
that 5 AAC 06.350(b) was promulgated with
the intent that it be applied as a strict
liability offense, ﬁ)recludmg any defense
based on reasonable mistake of fact. Cf
United States v. Ayo-Gonzalez, 53 F.2d
652, 658-60 55th Cir.1976), cert, denied. 429
US. 1072, 97 SCt. 808, 50 LEd.2d 759
(1977) Ieg!s_lat|ve history of a federal stat-
ute prohibiting unauthorized fishing b)( for-
eign vessels In territorial waters of the
United States disclosed a belief by Congress
that effective and strict enforcement was
essential, a finding that innocent offenses
were unlikely to occur, and persuasive evi-
dence that strict liability was intended to be
applied).

These considerations, when taken with
the substantial criminal penalties availaole
to a court in sentencing for this offense, are
sufficient to convince us that strictJiability
IS inappropriate here. \We"therefore hoid\
that a showing of ne?]llgence on the part of
he defendant—that he knew or reasonably

(1) if the description of the offense does not
specify a culpable mental state and the of-
fense1s =
A) a violation: or o
B) designated as one of 'strict I|ab|||t¥': 5
(2) if a legislative intent to dispense with the
Culpable mental state re(%uwement IS present
The revised criminal code turther provides that
except as. described above, "if a provision of
law defining an offense does not presenbe i
culpable mental state, the culpable menial jute
that must be proved with respect to
1) conduct is ‘knowmg(lﬂxy'; and
2) a circumstance or-d result is 'reckless-
A y1181610 W hile thiS scheme has removed
much of the speculauon about mental states
under Title u, no such relief nas yet been
provided under the Alaska Administrative Cote
or its statutory corollaries.
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should have known the location of his boat
in closed waters—was necessary before a
finding of guilt would be justified. Be-
cause the trial court ar)plled strict liability
in_the determination of Reynolds' guilt, we
REVERSE the conviction.

w
O SHMMTWHSSTED

Louis METIGORUK, Appellant,
\"

MUNICIPALITY OF ANCHORAGE,
Appellee.

No. 186.
Court of Appeals of Alaska.
Dec. 17, 1982.

Defendant was convicted before the
District Court, Third Judicial District, John
D. Mason, J., of shopllft|ng1, and he appeal-
ed. The Court of Appeals, Singleton, J.,
held that defendant's statement to private
security guard who had placed defendant
under citizen's arrest was not inadmissible
for want of Miranda warnings absent
showing that the security guard was acting
as agent of the police.

Affirmed.

L Criminal Law <*=412.1(2)

~ Private security guard who is not act-
ing as a police agent need not give Miranda
warnmgs(j)nor to interrogating a suspect he
has placed under citizen's arrest. U.S.C.A.
ConstAmend. 5.

2. Criminal Law <*=414

~ The state must prove that a self-in-
criminating statement was voluntar?/ hefore
it can be admitted against the defendant.
U.S.C.A. ConstAmend. 5.

3. Criminal Law «=412.1(1)

A self-incriminating statement is "vol-
untary” if it is free from duress, coercion or
inducement. U.S.C.A. Const. Amend. 5.

See publication Words and Phrases
for other judicial constructions and
definitions.

4, Criminal Law <*=412.2(3, 4)

Before questioning someone in police
custody, the officer must tell him that he
has a right to remain silent, that anything
he saﬁs may be used against him in court,
that he has the right to have an attorney
present at questioning and that if he wishes
an attorney but cannot afford one an attor-
ney will be provided at public expense, and
questioning may not continue unless de-
fendant waives his right to remain silent
U.S.C.A. ConstAmend. 5.

5. Criminal Law <*=412.1(2)

Where securitr officer at department
store observed defendant enter the store
and remove an electric blanket and a wom-
an's purse and walk out of the store with-
out paying for them and the officer stopped
defendant and advised that he was under
arrest for shoplifting and trespassing and
escorted him to the security office and
called the Police to request assistance, the
security orficer's questionin? defendant
while awaiting arrival of police was not
required to be preceded by Miranda warn-
ings, absent showing that arrest was insti-
gated by the police or that security officer
was acting as police agent. U.S.C.A. Const.
Amend. 5.

Susan Onansky, Asst Public Defender,
and Dana Fabe, Public Defender, Anchor-
age, for appellant.

Scott T. Fleming, Asst. MuniciPal Prose-
cutor, Allen M. Bailey, Municipal Prosecu-
tor, and Theodore D. Bems, Municipal
Atty., Anchorage, for appellee.

Before BRYNER, C.J., and COATS and
SINGLETON, JJ.
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Proctor J. BAKER, Petitioner,
v,
CITY OF FAIRBANKS, Alaska, Respondent.
No. 1141.

Supreme Court of Alaska.
Juno 5, 1070.

The Superior Court, Fourth Judicial

District, Everett W. Hepp, J., denied de-

fendant's request for jury trial on charge
under municipal ordinance relating to as-
sault and defendant's petition for review
was granted. The Supreme Court, Connor,
J, held that defendant had riﬂht to jury
trial.  The Court further held that for pur-
oses of determining right to jury trial,
‘criminal prosecutions” “includes any of-
fense a direct penalty for which may be in-
carceration in jail or penal institution, of-
fenses which may result in loss of valuable
license such as a driver's license or license
to pursue common calling, occupation, or
business and offenses which, even if incar-
ceration is not {)ossmle punishment, still
connote criminal conduct in traditional
sense of term.

~ Reversed and remanded with instruc-
tions.

L Constitutional Law 0=267

Courts retain residual constitutional
power to determine that offense, whatever
Its possible punishment may be, is serious
and requires jury trial. U.S.C.A.Const.
Amends. 6, 14.

2. Jury 0=21(1)

In determining whether an offense is
one for which jury trial must be granted,
courts not only consider maximum possible
punishment but also look at social and
moral opprobrium which attaches to of-
fense, degree to which it may be regarded
as antisocial behavior, possible conse-
quences to defendant in terms of loss of
livelihood, and whether offense is one tra-
ditionally regarded as crime or is predomi-
nately in nature of regulatory offense. U.
S.C.A.Const. art. 3, 82; Amend. 6.

471 PACIFIC REPORTER. 2d SERIES

3. Constitutional Law €=82

American constitutional tltepry j*hat
Constitutions are restraining force against
abuse of governmental power, not*ftf«In-
dividual rights are matter of governmental
sufferance. b

4. Jury €221(1), 23(1)

In any criminal prosecution, whether
under state law or for violation of city or-
dinance, accused, on demand, is entitled to
jury trial; overruling Knudsen v. City of
Anchorage, 358 P.2d 375. AS 1L15230;
U.S.C.AA.Const. art. 3, §2; Aggpd™-ISIH;

5. Jury €=23(2)

Defendant charged und8§5”niunicipal
ordinance relating to assault*had right to.
jury trial. AS 11.15.230; 4E£S$.C.A.Const.
art. 3, 82; Amends. 6, 14 «

G Courts €=97(6) TA-
While state Supreme Courfc'rrrort en-
force minimum constitutional standards im-

posed by United States Supreme”CouVPs3‘®.

Interpretation ot Fourteenth Amendment,
state Supreme Court is free, and~under
duty, to develop additional constitutional,
rights and privileges under State Coratitti”
tion if it finds such fundamental riglrts
and privileges to be within intention: and
spirit of local constitutional language-jjnd
to be necessary. U.S.C.A.Const. ArncaS.
14, Zj} f-

1. Jury €=23(1) " A

For purposes of determinmgprjght to
jury trial, “criminal prosecutions™-«cludes
any offense a direct penalty for whicR may
be incarceration in jail or penal institution,
offenses which may result in loss of valua-
ble license such as a drivet'§ license or li-
cense to pursue common calling, occupa-
tion, or business and offenses which, even
if incarceration is not possible punishment,
still connote criminal conduct in traditional
sense of term.
See Eublication Words and Phrases

for other judicial constructions and
definitions.

8. Jury €:22é2) _ _
Excluded from requirement ofjury

trial are such offenses as wrongful parking

?
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of motor vehicles, minor traffic violations,
and violations which relate to regulation of
property, sanitation, building codes, fire
codes, and other legal measures which can
be considered regulatory rather than crimi-
nal in their thrust, so long as incarceration
is not one of possible modes of punish-
ment. AS 11.15.230; U.S.C.A.Const. art.
3,82; Amends. s, 14.

Lloyd I. Hoppner, of Rice & Hoppner,
Fairbanks, for petitioner.

Howard- Staley and Stephen S. DeLisio
of Merdes, Schaible, Staley & DeLisio,
Fairbanks, for respondent.

Before BONEY, C. J., anci DIMOND,
RABINOWITZ and CONNOR, JJ.

-- CONNOR, Justice.

This case raises important questions
about the right to jury trial for certain
city ordinance violations. This necessarily
means that we must reconsider the ration-
ale of the opinion in Knudsen v. City of
Anchorage, 358 P.2d 3/5 (Alaska 1960),
which held that a person charged with a
violation of a city ordinance J)rohibiting
reckless driving was not entitled to a jury
trial.  Since Knudsen was decided, the
-United States Supreme Court in Duncan v.
Louisiana, 391 U.S. 145 ss S.Ct. 1444, 20
L.Ed.2d 491 (1968), has made apﬁlicable t0
the states, through the Fourteenth' Amend-
ment due process clause, the Sixth Amend-
ment right to jury trial in criminal cases

. City of Fnirbnnks Code of Ordinances,
§ 6.101(b)- provides:
“(b) Assault No person shall bent,
strike, wound, imprison, or inflict vio-
lence on another where the circum-
stances show malice or assault another
with “intent to commit murder, rape
mayhem, robbery or larceny. Nor shall
an% person. ossnult another with n
lethal weapon, instrument, or thing with
intent to commit_upon_the person of
another any bodily injury where no
considerable’ provocation ~nppenrs or
where the circumstances of the assault
show molico." ,
Cltg of Fairbanks Code of Ordinances,
§ 1.103 provides that the maximum pun-

other than those traditionally labeled * petty
offenses." It is with the implications of
the Duncan decision and the Sixth Amend-

ment right toAury_trial that we must deal
in the present decision.

In the case before us petitioner was
charEed in the District Court at Fairbanks,
Alaska, with violating a City of Fairbanks
ordinance, in that he did "assault BradleY
W. Hollister by throwing him into the wall
and refrigerator" contrary to Fairbanks
City Code, Section 6.101(h).1

Petitioner asserted in the courts below
that he was entitled to a jur?/ trial.  His
claim was denied. He then filed a petition
for review with this court. We have
granted review of this case because of the
Importance of the question which ir raised
by petitioner.2

Petitioner argues that under Duncan v.
Louisiana, supra, he is entitled to a jury
trial as a matter of right, and that the
specific holding of Duncan is dispositive
of his case.

In Duncan the Court held that one
charged with assault and battery under
Louisiana law, which offense carried a
maximum possible penalty of two years'
imprisonment, or a $300 fine, or both, must
be afforded a jury trial. Louisiana had
contended that assault and battery tradi-
tionally was recognized to be a "petty of-
fense,” and that there was, therefore, no
constitutional requirement that it must be
tried by a jury. The offense, despite the
somewnhat long possible period of imprison-

ishment shall be “by fine of not more
more tlinn Six Hundred and «Koo ($600.-
00) Dollars or by imprisonment for not
more than sixty "(60) days, or by both
such fine nnd imprisonment.”

2. Alaskn Sup.CtR. 23, 24: “This court
grants, review because the order of the
,uPerlor Court,g_udge affects a substan-
tial right of petitioner and is of such sub-

stance” and importnnce ns to justify de-

viation from the normal appellate” pro-
cedure by wnY of nppeal in order tliut the
questions of Taw be ?lven the immediate
aftention of this courf." Knudsen v. City
of Ar)mhorage, 358 P.2d 375-370 (Alaskn

1960
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ment, was classified as a misdemeanor
under Louisiana law. It was also con-
tended that the granting of a jury trial was
a matter for state determination and not
a part of federal due process of law.

In rejecting Louisiana’s claims, the
Court in Duncan determined that the right
to jury trial, as expressed in the Sixth
Amendment, must be made applicable to
the states of the Union as part of the due
process of law guaranteed by the Four-
teenth Amendment. Mr. Justice White,
speaking for the Court, stated:

"Because we believe that trial by jury

in criminal cases is fundamental to the

American scheme of justice, we hold

that the Fourteenth Amendment guaran-

tees a right of jury trial in all criminal
cases which—were they to be tried in

a federal court—would come within the

Sixth  Amendment's guarantee." 391

U.S. at 149, ss S.Ct. at 1447 (footnote

omitted).

In declaring, the right to jury trial to be
a fundamental right comprehended under
the federal notion of due process of law,
the Court abandoned an older group of
cases which had implied that jury trial
might not be necessary to satisfy the guar-
antee of the Fourteenth Amendment.

The Court in Duncan recognized that
there is within the Sixth Amendment an
area where the trial by jury of certain
offenses is not constitutionally required.
This imﬂlied exception has been read into
the Sixth Amendment by the courts over
a period of many years, despite the express
language of the amendment.

A literal reading of the Sixth Amend-
ment would tell the reader that, as a

3. U.S.Const. Amend. VI: "In all crim-
innl prosecutions, the licensed shall enjoy
the right to .n speedy nnd public trial,
by animpartial ]U[%/ X ok D

In_Schick v, Unifed States. 105 U.S,
15 70, 24 S.Ct. 820. 831, 40 L.Ed. 00
?1004. Mr, Justice Marian (dissenting)
tnted the following; “The contention i
the present prosecutions is_timt, although
the positive constitutional injunction timt
the trial of nil crimes shnll be by jury
furnishes an inflexible rule that may" not

~ e IrMr "wrii
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matter of plain English, all offenses, which
can be re?arded as criminal must be tried,
by iury It the defendant demands such a
trial 3~ Despite this apparently plain lan-
guage, some courts have adhered to the
position that, because certain offenses were
not triable b jurK at the time our Repub-
lic was founded, the framers of our federal
constitution did not mean to include such
offenses as being triable by jury under the
guarantees of the Sixth Amendment and _
similar state guarantees of jury trial. "This
position was reaffirmed in the Duncan,-'
case, with certain important qualifjSrtions.

In elaborating upon what this .Sixth
Amendment guarantee inciudes, %fr. Jus-
tice White explained:

“Of each of these determintEona-

a constitutional provision orginally wri”.
ten to bind the Federal Government
should bind the States as well it might
be said that the limitation in question-is._
not necessarily fundamental to fairness®
in every criminal system that might be

imagined but is fundamental in the con-,

text of criminal orocesses maintained by

the American Siates.

"When the inquiry is approached in
this way the question whether the States
can impose criminal punishment without
?rantin? a jury trial appears quite dif-
erent from the way it appeared in the
older cases opining that States might
abolish jury trial. See, e. g., Maxwell
v. Dow, 176 U.S. 581, 20 S.Ct44n.44
L.Ed. 597 (1900). A criminalprocess
which was fair and equitable but used
no juries is easy to imagine. It would
make use of alternative guarantees and
protections which would serve the pur-

be ignored in eases of felony, that rule,
even where the accused pleads not gun,ty%g*.
mny be disregarded altogether in & trial®*-
for"a misdemeanor, provided lie consents

to be tried by the court without a jury.
Plainly, such an exception is unauthorized
by thé Constjtution ~if its words beinter-
preted according to  their ordinarymenn-
ing. Nor. in my opinion, it is consistent
with the fundamental rules of criminal
procedure, as established nnd enforced at
common law.”

4

5
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poses that the jury serves in the English
and American- systems.  Yet no Ameri-
can State has undertaken to construct
such a system. Instead, every American
State, including Louisiana, uses the jury
Mctensively, and imposes very serious
punishments only after a trial at which
the defendant has a right to a jury's ver-
dict. In every State, including Louisi-
ana, the structure and style of the crim-
inal process—the supporting  frame-
work and the subsidiary procedures— are
of the sort that naturally complement

(jp.jury trial, and have developed in con-
nection with and in reliance upon jury
trial.” 391 U.S. at 149-150, ss S.Ct. at
1448, n. 14,

In._other wordsj the Court stressed the im-
portance of providing procedures which
are"fundamentaIIJ fair within the context
of our present-day American system of
criminal justice.

ig? Duncan the Court held that a jurr
trial was required for the offense of assault
and battery, even thou?h that offense,
considered by its label alone, did not his-
torically come within the concept of a
“serious misdemeanor.”  From the lan-
uage used by the Court, it appears that
the maximum possible sentence was the in-
fluential factor in determining that assault
and battery, at least in Louisiana, was not
a petty offense, despite the nomenclature
attached by the State. As the Court ex-
plained:

"It is doubtless true that there is a
category of petty crimes or offenses
which is not subject to the Sixth Amend-
ment jury trial provision and should not
be subject to the Fourteenth Amendment
jury trial requirement here applied to the
States.  Crimes carrying possible penal-
ties up to six months do not require a
jury trial if they otherwise qualify as
petty offenses. But the penalty author-
ized for a particular crime is of major
relevance in determining whether it is
serious or not and may in itself, if severe
enough, sub#'lect the trial to the mandates
of the Sixth Amendment. The penalty

authorized by the law of the locality may
be taken ‘as a gau?e of its social and
ethical judgment’ of the crime in ques-
tion." 391 U.S. at 159-160, ss S.Ct. at
1453 (footnotes and citations omitted).

The Court noted that in the federal
system Congress has defined petty offenses
as those punishable by no more than six
months in prison and a $500 fine. Ad-
ditionally, it noted that in 49 of the 50
states, crimes which are subject to trial
without a jury, which sometime include
simple assault and battery, are punishable
by no more than one year in jail. Further,
the vast catalogue of crimes which were
triable without a jury in 18th Century
America, that is, before the framing of
the United States Constitution, the Bill
of Rights, and the various state constitu-
tions, were, with rare exceptions, punish-
able by no more than a six-month period
of incarceration. Most importantly, the
Court in Duncan did not adopt a mechani-
cal test for distinguishing between petty of-
fenses and serious misdemeanors.

"We need not, however, settle in this
case the exact location of the line be-
tween petty offenses and serious crimes.
It is sufficient for our purposes to hold
that a crime punishable by two years in
prison is, based on past and contempo-
rary standards in this country, a serious
crime and not a petty offense.” 391
U.S. at 161-162, ss S.Ct. at 1454,

Traditionally two main approaches have
been used by the courts in determining
whether a crime was pettz or serious. The
first approach looks to the maximum pos-
sible punishment—not the punishment ac-
tually imposed by the court—as a gau%e
of the sentiments of the Iocalit?; or of the
lawmakers in- determining whether, be-
cause of the severity of the punishment, the
offense should be regarded as serious in
itself. Duncan v. Louisiana, supra.

[L]  The second approach is to look to
the nature of the offense, consider its com-
mon law background, if any, consider
whether it carries sufficient opprobrium to
require its being labeled a "serious” mis-
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demeanor, and consider also the conse-
quences of conviction of such an offense.

"The truth is, the nature of the offense,
and the amount of punishment prescribed,
rather than its place in the statutes, de-
termine whether it is to be classed among
serious or petty offenses,—whether
among crimes or misdemeanors." Schick
v. United States, 1% U.S. 65, 68, 24
S.Ct. 826, 827 (1904).
Upon an evaluation of all these factors
together hinges the determination of
whether the offense is serious enough to
require jury trial. It is important to note
that under this second approach the maxi-
mum possible sentence IS not the test of
seriousness. Even though the lawmaker
has provided a relatively slight sentence,
this will not render the offense “petty” if
it otherwise has serious connotations. As
this court noted in Knudsen v. City of
Anchorage, supra, the "quality of the of-
fense and the consequences to the accused
are the factors which determine whether
there is a constitutional right to trial by
jury.”4 In short, the courts retain residual
constitutional power to determine that an
offense, whatever its possible punishment
may be, is serious and requires a jury
trial, despite the views of the lawmaker as
expressed merely in the maximum permis-
sible sentence which may be imposed. As
the Court stated in Duncan-.
“Of course the boundaries of the petty
offense category have always been ill-
defined, if not ambulatory. In the ab-
sence of an explicit constitutional pro-
vision, the definitional task necessarily
falls on the courts, which must either
pass upon the validity of legislative at-
tempts to identify those petty offenses
which are exempt from jury trial or,
where the legislature has not addressed
itself to the problem, themselves face the
question in the first instance. In either
case it is necessary to draw a line in
the spectrum of crime, separating petty
from serious infractions. This process,
although essential, cannot be wholly sat-

471 PACIFIC REPORTER, 24 SERIES

isfactory, for it requires attaching dif-
ferent consequences to events which, —
when they lie near the line, actually
differ very little." 391 U.S. at 160-461,

88 S.Ct. at 1453,

Petitioner argues that because under the
Fairbanks ordinance he could have been
sentenced to either two months in "jail,

a $600 fine, or hoth, that the offense with
which he is charged is necessarily a serjous'
one. This contention is based upon the
fact that the United States Supreme Court

in Duncan alluded to the congressionaliy
enacted standard of what constitutor-¢
petty offense. He argues that because "
Congress employs a six-month of $500-fine
test to distinguish petty from serious, we:-
are bound by that same test. BecausCT
petitioner could possibly be sentence/it to
pay a $600 fine, he asks that we declare on 7
this basis alone that he has a righUto a
jury trial.  We feel that this argument-
misapprehends what the Court decided in
Duncan. Although the Court there men-"at?
tioned the congressionalstandard, it did "I
not make that standard applicable to the--
states. In establishing guidelines for the2?
lower courts to follow, the Court had this

to say:

"In determining whether the length
of the authorized prison term or the
seriousness  of other punishment IS
enough in itself to require a jury trial,
we are counseled by District of Columbia
v. Clawans, supra, [300 U.S. 617,

S.Ct. 660, 81 L.Ed. 843] to refer to obP*

jective criteria, chiefly the existingJaj*/'-

and practices in the Nation." 39TAUTS.~
at 161, 88 S.Ct. at 1453 (emphasis sup-

plied.) A

We think it would be unreflective for
us to hold that the mere accident- that
petitioner might pay a fine of $600 rather
than $500 should determine his right' to a
jury trial. We are unable to read the
Juncan decision as requiring the applica-
tion of any such mathematical standard.
As that decision points out, Congress is not .
the body which exercises exclusive power

4. 368 P.2d at 383,
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in determining what offenses are petty or
serious. The courts have additional power
which must be exercised independently.
, Nor did the Court in Duncan hold that the
congressional standard should provide the
test to be applied to the states under the
Fourteenth Amendment.  More analysis
IS required to achieve a rearaned solution,

The historical development influencing
the concept of what constitutes a "petty”
offense has been treated in depth in a
well-known law review article by Frank-
-futter and Corcorans In that article the
authors survey the legal history of offenses
handled in a summary fashion in England
and in the American colonies. They deal
with a variety of offenses which did not

~=carry with them the right to trial by jury.
21Tn jtreating these non-jury offenses, the
authors stress that the historical genealogy
of the right to jury trial should be a major
guide in the interpretation of the Sixth
Amendment of the Constitution, as well as
article 111, section 2 of the Constitution.s
Article 111 refers to “all crimes" as being
triable by jury, and the Sixth Amendment
refers to the right to jury trial in "all
criminal prosecutions.” The authors con-
Cluded that these two terms should be con-
sidered interchangeable. But they also
determined that there were certain of-
fenses, familiar to the framers of our
federal and state constitutions, which were
considered to fall within an implied ex-
ception to the constitutional guarantee.
This accords with the interpretations of
the United States Supreme Court. Cheff
v. Schnackenberg, 384 U.S. 373, 86 S.Ct.
1523, 16 L.Ed.2d 629 (1956); District of
Columbia v. Clawans, 300 U.S. 617, 57 S.
Ct. 660, 81 L.Ed. 843 (1937); Schick v.

5. Frankfurter and Corcoran, Petty Federal
Offense* and the Constitutional Guarant);
o(flggél)al by Jury. 39 Uarv.L.Rev. 91

6. I'S.Const. art. Ill, 82: “The trial of
all crimes, except in cases ofimpends-
aSitir. shall be by jury * e

Egn 22 & 23 Car. I, e 7 (10]0?
punished, apparently without jury trial.

United States, 19 U.S. 65. 24 S.Ct. 826
(1904) ; Natal v. Louisiana, 139 U.S. 621,
11 S.Ct. 636, 35 L.Ed. 288 (1891).

While the argument advanced is well
documented, it 1S perhaps so well minis-
tered that it says too much. As one legal
scholar noted,

“If that practice [the English practice
of dealing with petty offenses summari-
ly] proves anything at all in this con-
nection, it proves too much. For as
Frankfurter and Corcoran point out,
summary trials in England were not re-
stricted to such crimes [petty offenses].”
Kaye, Petty Offenders Have No Peers,
26 U.Chi.LRev. 245, 247 (1959) (cita-
tions omitted).

Prosecutions of serious crimes were also
authorized without jury intervention.7
Blackstone was even moved to comment
upon the constantly increasing scope of
summary jurisdiction, lamenting that it
"has of late been so far extended, as, if
a check be not timely given, to threaten
the disuse of our admirable and truly Eng-
lish trial by jury, unless only in capital
cases!" 4 Blackstone Comm. 277-78
(Blackstone's emphasis).

In the subject matter before us, one
looking only to the past will find a jumble
of offenses with no coherent, rationalizing
principle by which to determine the line be-
tween what is a petty and a serious crime.s
For example, "Fviolations of the laws
relating to liquor, trade anc manufacture,
labor, smu%gllnﬂ, traffic on the highway,
the Sabbath, ‘cheats’, gambling, swearing,
small thefts, assaults, offenses to property,
servants and seamen, vagaboridage, and
disorderly conduct were largely in the

the bu,rnin? of houses at night with trans-
portation for seven years: and made the
offense a felony. See Frankfurter al .
Corcoran, supra not* 5. at 920. n. 34 nnd
at 960, n. 210: Md.Sess.Lawe, ¢ 3
(1752).

8. Frnnkurter and Corcoran, supra note 5,
at 927.
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justices' hands."o Penalties ranged from
a fine of three shillings fourpence for
"the individual who tippled long at the
alehouse" to a fine of 500 pounds with con-
finement at hard labor until paid, for the
bribery of an excise officer.10

What is often not perceived about this
influential article is that the authors were
not arguing that historical usage should
necessarily govern modem constitutional
adjudication. As the authors point out,
historical continuity does not require rigid
adherence to an historical stereotype.

“We huve reached the end of the narrow
inquiry which this paper proposed. The
evidence has been summarized to indicate
the common-law history of ﬁenal legisla-
tion which dispensed with the jury.
Both in England and in the colonies a
clear and unbroken practice—despite all
uncertainties and reservations— emerges
for two centuries preceding the Constitu-
tion. Many offenses were customarily
tried solely by magistrates. These of-
fenses were compendiously characterized
as ‘petty.” But pettiness was not a rigid-
ly fixed conception; demarcation be-
tween resort to jury trial and its dis-
pensation was not mechanical. In sub-
Jectlng certain conduct to the summary
procedure of magistrates, unguarded by
the popular element, there was an exer-
cise of moral judgment dividing behavior
into serious affairs and minor misdeeds.
The gravity of danger to the community
from the misconduct largely guided the
mortl judgment; the wide repetition of
the act, raising practical problems of
enforcement, in part influenced the
moral value which the community at-
tached to the act u
Unfortunately, not mo many cases deal-
ing with the petty offense problem required
a decision by the United States Supreme
Court. A Iarg?e number of federal of-
fenses clearly fall within the category of
serious misdemeanors because thei/] carry
a maximum punishment of more than six

9. Id. at 028 (footnotes omitted).
10. 1d. at 930-31.
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months.  Most of those cases which dis-
allow jury trial are easil?; distinguishable
as treating offenses which are regulatory
in nature. A careful analyst! Of the'de-
cisions of the United States Supreme Court
will reveal that only rarely and for rather
trifling offenses has jury trial actually
been denied.

In District of Columbia v. Clawans,
300 U.S. 617, 57 S.Ct. 660 (1937), the ac-
cused was charged with selling the unused
portions of rallway excursion tickets in
violation of a congressional statfite. The--
Court, in denying jury trial to-the a*cpsed.
had the following to say about the?Srture
of the offense:

“Engaging in the businessof selling
second-hand proPerty without af license
was not indictable at common Ttfe.. Tacfx?
day it is at most but an infringement o
local police requlations, and its tnoral
quality is relatively inoffensive30o
US. at 625 57 S.Ct. at 662 (emphasis
supplied).

In Schick v. United States, supra, the-
Court theId the conviction without a jury
of a defendant who had violated a statute
which prohibited the receipt for sale of
any unstamped oleomargarine. The case
has two noteworthy features. First, the
defendant had waived jurh/ trial.  Second,
the offense charged was the violation of-a
re%ulat_ory act, the Oleomargarine Act,
subjecting the offender to only svsso fine
and no confinement.  As“Mr. Justice
BreV\(/jer, speaking for the majority, aptlg
noted:

"So small a penalty for violating a reve-
nue statute indicates only a petty of-
fense. It is not one necessarily involv-
ing any moral delinquency." 195 U.S. at
67,24 5.Ct. at 826. 37

In Callan v. Wilson, 127 U.S. 540, 8 S.
Ct. 1301, 32 L.Ed. 223 (1888), the accused
was charged with the crime of conspiracy
and sentenced to pay a fine of $25 or serve'
30 days' confinement. Defendant, with

1. 1d. at 980.
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others, had conspired to refrain from
working with certain other musicians or
working for any person who employed
these musicians.  Mr. Justice Harlan, in
explaining why the Sixth Amendment right
to jury trial was afforded this defendant,
stated that,

"It is not to be constn id as relating
only to felonies, or offenses punishable
by confinement in the penitentiary. It
embraces as well some classes of misde-
meanors, the punishment of which in-
volves or may Involve the deprivation of
the liberty of the citizen. It would be a
narrow construction of the constitution
to hold that no prosecution for a misde-
meanor is a prosecution for a ‘crime’
within the meaning of the third article,

‘criminal prosecution’ within the
meaning of the sixth amendment." 127
U.S. at 549,8 S.Ct. at 1303,

The above principle was applied in Cali-
fornia in Taylor v. Reﬁnolds, 92 Cal. 573,
28 P. 688 (Cal.1891), which held that a vi-
olation of a munic(ifal ordinance, blocking
the sidewalk, carried with it a right to jury
trial, even though the maximum sentence
possible was only a $100 fine and 30 days'
confinement. In decidin? upon the impor-
tance of the fact that only a municipal or-
dinance had been violated, the court in
Taylor quoted at length from Dillon on
Municipal Corporations, Vol. 1, § 433, as
follows:

' So, here, where the act or omission
“sought to be punished by imprisonment
unaer a municiFaI ordinance IS In Its na-
ture not peculiarly "an offense against
the municipality, but rather agialnst the
Publlc at large, and where it falls within
he legal or common-taw notion of a
crime or misdemeanor, and especially
where, being of such nature, it is em-
braced in the criminal code of the state
then the constitutional guaranties intend-
ed to secure the liberty of the citizen,

12" "Assault nml assnult anil battery. A
person not armed with n dangerous weap-
on, who unlawfully strikes or threatens
another in a menacing mnnner, or un-

471 P.20—25Va

and the right to a trial by jury, cannot
be evaded by the nature of the powers
vested in the municipal corporation, or
the nature of the jurisdiction conferred
upon the municipal courts." 28 P. at
689 (emphasis supplied).

It is significant in the case at bar that a

violation of the municipal ordinance is also

a violation of AS 11.15.230.*

In District of Columbia v. Colts, 282 U.
S. 63,51 S.Ct 52, 75 L.Ed. 177 (1930), de-
fendant was put upon trial before a judge
and found guilty of reckless driving, his
demand for a jury trial being denied. In
holding that he was entitled to a jury trial,
the Court stated that:

"Whether a given offense is to be
classed as a crime, so as to require a
jury trial, or as a petty offense, triable
summarily without a jury, depends pri-
marily upon the nature of the offense.
The offense here charged is not merely
malum prohibitum, but in its very nature
IS malum in se. It was an indictable of-
fense at common law, * * *" 282
U.S. at 73, 51 S.Ct. at 53.

[2]  From a review of the cases which
have dealt with this suky’ect, certain broad
criteria do emerge. In determining wheth-
er an offense falls within one category or
the other the courts, in the last analysis,
have resorted to a weighing or grouping
together of various factors. Not only
must the maximum possible punishment.be
considered, but.one must look-also at the
social and moral opprobrium which at-
taches to the offense, the degree to which.
it~rTay"be regarded as anti-social behavior,
the ’possibleconsequences to the defendant
in terms of loss ot livelihood, and whether
the'offense is one traditionally regarded as
a crime or is. predominately in the nature
of a regulatory offense. It is then neces-
sary to balance the consequences to the de-
fendant against considerations of social
and governmental expediency. In short,

lawfully strikes or wounds another, is
gumshable by a fine of not more tliun
500, or by imprisonment in n jail for not
more than” six months, or by both."
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legal precedents do not provide any specif-
ic means of drawing lines. They furnish
only a general method for arriving at deci-
sions.

In the past, courts have had difficulty in
determining the qualitative difference by
which an offense is to be placed in the cat-
egory of serious or petty. We believe the
most critical question is not where the line
should be drawn, but why it should be
drawn at all.

Substantial reasons of policy must play
an important part in any disposition of this
problem. These naturally divide them-
selves into two maior groups. On the one
hand, we have considerations of conven-
lence or expediency for the state and its
legal subdivisions. It imposes a certain
burden upon the machinery of government
to make every offense triable by jury.
There are also some infractions of laws or
ordinances which are so slight that proba-
bly all reasonable persons would agree that
they should not be triable by.a jury. Dis-
trict of Columbia v. Clawans, supra. Bal-
anced against the need to allow govern-
ment to operate as unencumbered as possi-
ble is che right of an accused to be con-
}/igted, if at all, only by means which are
air.
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ciency must be of a compelling nature and
must be identifiable as flowing from some»
enumerated constitutional power. To al-'fr
low expediency to be the basic principle--'-
would place the individual constitutional
right in a secondary position, to be effec-
tuated only if it accorded with expediency.i1

This would negate our entire theory of
constitutional government. The American
constitutional theory is that constitutions
are a restraining force against the abuse of
governmental power, not that individual
rights are a matter of governmental suffer-
ance. .

Such an argument may have had.Tfgjjlity
at a time when the abilities of government
were limited to the needs and. financial ca- —
pabilities of an agrarian or early industrial
society. Today the government-not only
provides services to society on a broad ba-
sis, it even poses a problem of thrusting
the citizenry into a morass of impersonal
regulation. The danger today is thouEht
by some to be not too little or too weak a
government, but an all too pervasive one,
In which individual freedom, responsiWity,
and dignity are obliterated by a -faceless
bureaucracy. Any governmental system
capable of directly intervening in the life
of the citizen from cradle to grave ought

[3]  The argument from expediency to be able to make effective such minimal

contains inherent gefects. If an individual
right is vested by the Constitution, the
overriding demands of governmental effi-

13. City of Canon City v. Merris, 137 Colo.
100. 323 \2d 014 (Coio.I0SS).

In_Schick v. T'nitcd States. 103 C.S.
03. 24 S.Ct. S20. 40 L.Kd. 99 (1904),
Mr. Justice Harlan in liis dissenting opin-
jon placed the argument from expédiency
witldn proper perSpective.

“It "is contended timt tliis mode of
trinl. at least in misdemeanors involving
only a fine, might to be sanctioned.—
indeed, encouraged.—as convenient hoth
for the government nnd the aroused.
What was said by Rluekstone when re-
ferring to summary proeeedings au-
thorized by nets of I'prlinnient in par-
ticulnr eases mnv well be repeated, at
this day. whenever it is pro>osed, upon
grounds of convenience, to d|sl>_>ense with
{urles incriminal  prosecutions, nnd
hereby introduce a new mode for the

?uarantees of individual rights as "are
ound in the express language of ouraan-
stitutions.  There is no sound reas&F'Why

trinl of crimen. Uc snhl: ‘And. how-
ever convenient these may appear rft
first (as doubtless all arbifrary powers,
well executed, are the most convenient),
yet let it be nithm remembered, that
delays and little inconveniences In the
forms of justice are the price_ timt all
free nations must pny for their liberty
in more substantial matters: that these
inroads upon tins sacred bulwark of the
nation are fuudameutally. opposite to
tiie sglnt, of our Constitution: nnd
timt. thouith IOKUn in trifles, the pre-
cedent may itradually increase, and
spread, to the utter disuse of juries in
iiuestionx of the most momenfous con-
cern” Rook 4. chap. 27. p. 330" 193 —
U.S. at 90, 24 S.Ct. at N39 (emphasis
in- orisrinnl).



BAKER v. 0IT7 OF FAIRBANKS

Alaska 395

Clto at, Alaska, 471 P.2d 380

a social and economic system which can
scnd”aian to the moon, develop nuclear
weaponry, and, as in the case of Alaska,
extract many billions of barrels of oil from
the depths of »he earth, cannot also honor
the guarantee iuat if one must be subjected
to criminal prosecution, it shall, upon de-
mand, be by a jury of his peers.

Another factor which should be consid-
ered is that the constitutional language, in
its plain meaning, expressly requires a iu ry
trial in “all criminal prosecutions.” It an
implied exception is to be read into this

Alanguage, then perhaps we should adopt an

— mapproach bﬁ which the classification of any

offqgjL, falling within the gfrag area be-
tween" petty and serious should be resolved
in favor of a jury trial for the defendant
who claims it.  Even such an approach as
thfccarries with it certain difficulties. It
still does not resolve the ultimate question
—where to draw the final line of demarca-
tion. It is immanently more sensible to
looic to the possible consequences of a deni-
al of jury trial and the reasons for provid-
ing this constitutional safeguard.

We can also derive guidance from cases
treating the geminous provision of the
Sixth Amendment which secures the right
to counsel. Several courts have declared,
for example, that the right to counsel, as
guaranteed by the Constitution, must be
afforded to-every defendant charged with
an offense which may result in incarcera-
tion upon conviction. 1

It is significant that the United States
Supreme Court has very recently declared

14. In re Johnson. 62 Onl.2d 325, 42 Cal.
Rptr. 223, 393 P.2d 120 (1965); Boi-
kova- v. State, 229 Ind. 2M. 98 ME21
250 (1951): _People v. Mallory, 373
Mich. 533. 147 NAV.2d 66 10,67{ (con-
curring opinion): People v. Witenski. 15
N.r.2d 392, 259 N.Y.S.2d 413, 207 X.E.
21353 (1965) ; Cltg of Toledo v. Frazier,
10 Ohio App.2d 51. 226 N\E2d 777
&Ohlo 19075]: Hunter v. State. 233

2d 425 (OkL.Crim.1955) ; State .
Blank. 241 Qr. 627. 405 P.2d 373 1965%:
City of Tncomu v. Heater. 67 YVnsh.2d
733, 409 P.2d S67 (19,663; State ex rel.
Barth v, Burke. 24 Wis.2d S2. 123 N.W.

2d 422 (1964).

that the "peuy offense rule” does not apply
to all constitutional guarantees. In Wil-
liams v. Oklahoma City, 395 U.S. 458, 89
S.Ct. 1818, 23 L.Ed.2d 440 (1969), the
Court applied the equal protection doctrine
of Griffin v. lllinois, 351 U.S. 12, 76 S.Ct.
585, 100 L.Ed. 891 (1956), to the appeal of
a drunken driving conviction under an
Oklahoma City municipal ordinance where
the defendant was sentenced to 90 days in
jail and a $50 fine. The opinion did not
mention the “petty offense rule,” reaf-
firmed three weeks earlier in Frank v.
United States, 395 U.S. 147, 89 S.Ct. 1503,
23 L.Ed.2d 162 (1969%. Citing Williams v.
Oklahoma, supra, the Oregon Supreme
Court decided that the Sixth Amendment
right to counsel extends to prosecutions for
misdemeanors, including violations of mu-
nicipal ordinances carrying a maximum
possible penalty of less than six months
and a $500 fine. Stevenson v. Holzman,
89 OrAdv.Sh. 27, 458 P.2d 414 (Sept.
10, 1969).

Duncan counsels us to look to the na-
tional standard in determining whether to
?rant a right to jury trial of certain of-
enses. Such an approach is sensible since
the collateral consequences to the accused
are reflected by our mores and standards.
In the instant case, one convicted under
this ordinance mig%ht suffer severe disabili-
ties in obtaining future employment or in
having heaped upon him a certain amount
of social opprobrium. It is hard to deter-
mine how either layman or lawyer might
regard a person indicted under this ordi-

In .some judicial decisions the right to
counsel has been distinguished from the
rllght to jury trial. James v. Hendley,
470 F.2d 325 (5th Cir. 1969). This bi-
furcation of the Sixth Amendment re-
uires a process of subtle reasouing, in-

eed.

It is said that the right to counsel is
necessary to secure the entire panoply of
other constitutional rlgihts and is, there-
fore. more fundamental than the right to
a jury trinl. There may be degrees of
fundnmentniness. but the Sixth “Amend-
ment itself makes no distinction between
these specific rights.
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nance, or what he might think about the
seriousness and degree of culpability which
attaches to one convicted thereunder.
There is a continual shifting of moral val-
ues in society. What once may have been
looked upon as an offense of slight mo-
ment may now command the attention of a
large number of people. Witness the cur-
rent emphasis upon research into crimes of
violence.1s  Precisely because there is to-
day such a focus of attention upon crimes
against the person, we must reassess the
nature of the crime of assault and the pos-
sible consequences to the defendant. Be-
cause societal values do shift, this sort of
crime of violence is peculiarly susceptible
to appraisal by a jury of one’s peers.

In deciding as we do, we are in effect
disregarding the suggestions made by those
who revere history. We feel that the ar-
gument from history is not determinative
because what was practical historically is
not necessarily adequate to the needs of
our times. To look only to history would
deny a progressive development of our le-
gal institutions. As the United States Su-
preme Court stated in Hurtado v. Califor-
nia, 110 U.S. 516, 4 S.Ct. Ill, 292, 28 L.
Ed. 232 (1884),

‘ [fALS it was the characteristic principle
of the common law to draw its inspira-
tion from every fountain of justice, we
are not to assume that the sources of its
supply have been exhausted. On the
contrary, we should expect that the new
and various experiences of our own Situ-
ation and system will mold and shape it
into new and not less useful forms.”
110 U.S. at531,4 S.Ct. at 118,

Because Duncan directs that we look to
the standards of the nation, we are given a
wide range of choice in selecting those pol-
icies which we feel are dispositive in de-

15._See the President's Commission on Law
Enforcement nnd Administration of Jus-
tice. Task Force Rejwrt: Crime in
Americn, p. 23 (U.S. Gov't Printing Of-
fice od. 1907).

16. As quoted in 4 Blnekstone Comm. 343
(Cooley ed. 1800). Although there is dis-
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ciding whether to extend the right to jury
trial. AIthougfh it s temPting to abdicate ?
our responsibility by merely looking to pro-
cedures as they have existed in the past,
we must not succumb to this temptation;
rather, we must carefully weigh all of
tho;e factors bearing upon this important
right. "~

There is no doubt that the right to jury
trial holds a central position in the frame-
work of American justice. Trial.by jury
is one of the oldest discernible and distin-
guishing institutions of our Anglo-Ameri-
can system of jurisprudence. Its heritage
can be traced in an unbroken line at least

T

b#

from the L4th century forward. The Mag-/' — 4*

na Carta declared that "no freeman shall
be taken, or imprisoned, or exiled, or in
.ng other manner destroyed, except by the
Iu gment of his peers, or by the law of the
and.” 10 The importance of jury triaLin
the English constitutional tradition was
commented upon by Blackstone as follows:

"Our law has therefore wisely placed
this strong and two-fold barrier, of a
presentment and a trial bﬁ jury, between
the liberties of the people and the pre-
rogative of the crown. It was necessary,
for preserving the admirable balance of
our constitution, to vest the executive
power of the laws in the prince: gt
this power might be dangerous &
structive to that very constitution if ex-
erted without check or control, by jus-
tices of oyer and terminer occasionally
named by the crown: who might then,
as in France or Turkey, imprison, dis-
patch, or exile any man that was obnox-
lous to the government, by an instant

declaration that such is their will and '

Fleasure. But the founders of the Eng-
ish law have, with excellent forecast,
contrived that * * * the truth of ev-

Pute as to whether judicium parium, of
he famous chapter 30 was the practical
equivalent of our verdict tin the facts_of
"twelve good men and true." the practice
can be observed in ordinary criminal trials
by at least the beginning of the 1300's.
Eran#fouzrster and Con-oran. supra note
. at 023,

<
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ery acci“Rtion, whether preferred in the

shape of indictment, information, or ap-

peal, should afterwards be confirmed by
the unanimous suffrage of twelve of his
equals and neighboors, indifferently cho-

ifitr and superior to all suspicion." 4

Blackstone Comm. 349-350 (Cooley ed.

1899).

In the development of our American
constitutional system, Alexander Hamilton
made the  *r observation that,

. “The friends and adversaries of the plan
of the [Federal] Convention, if they
agree in nothing else, concur at least in
the value they set upon the trial by jury;
or-if there is any difference between
them-it consists in this: the former re-
gard it as a valuable safeguard to liber-
ty~ the latter represent It as the very
palladium Of free government" The

-/Federalist No. 83.

-The proposition that a man is entitled fo
a trial before a panel of his peers does no
more than declare a belief in the dignity
and integi]rity-Sf man. Indeed the depriva-
tion of this right was one of the moving
forces in fomenting a violent revolution
which had as its aim the overthrow of a
tyrannous ruler. Such was the proclama-
tion in our Declaration of Independence
(1776):

“The history of the present King of

Great Britain is a history of repeated in-

juries and usurpations, all having in di-

rect object, the establishment of an abso-

lute Tyranny over these States * * *,

He has combined, with others, to subject

us to a jurisdiction forei?n to our Con-

stitution, and unacknowledged by our
laws; giving his Assent to their Acts of
pretended Legislation * * * for de-
priving us, in many cases of the benefit
of Trial by Jury * *

In spite of a current note of dissent upon
the efficacy of jury trial, the right remains
a highly coveted one which is presently in

17, “Inall criminal proMccutioiiH, tge ac:
cu ﬁd slirtll have the right to a ?pe,e m
Pvl\j Ic trial, bv an |m;fart|a lJu 0

elve, except that the legislature " may

great demand throughout the country.
This demand should not go unheeded.

We must now consider the effect of the
earlier decision of this court in Knudsen v.
City of Anchorage, su‘)ra. In that case it
was held that the Alaska Constitutional
Convention, in adopting the wording of the
Sixth Amendment to the United States
Constitution as the language of the Alaska
Constitution, article 1, section Il,17 did not
intend to give to that Ianguage any broader
application than it had been given by the
United States Supreme Court at the time
our constitution was drafted. A careful
analysis of Knudsen will facilitate resolu-
tion of certain difficulties inherent in that
decision.

At the outset, we are confronted with the
rule that the intent underlying statutory or
constitutional Iangua?e_ should first  be
?athered from the plain meaning of the
anguage itself, viewed on an objective ba-
sis. This apﬂroach was not employed in
Knudsen.  There is nothing ambiguous
about our Alaska constitutional guarantee
of the right 10 jury trial. We could simply
hold that the language of the Alaska Con-
stitution means what it plainly says, that
jury trial is available in “all criminal pros-
ecutions." As Mr. Justice Holmes ob-
served in Northern Securities Co. v. Unit-
ed States, 193 U.S. 197, 401, 24 S.Ct. 436,
48 L.Ed. 679 (1903), the function of a
judge in such instances requires mainly the
ability "to read English intelligently." It
IS only when the meaning of the wo'ds
used is oL)en to reasonable dispute that one
must look to other sources to discover the
intention of those who wrote the provision.

In Knudsen it is said that the proceed-
ings of the Alaska Constitutional Conven-
tion support the conclusion that the fram-
ers intended to grant to criminal defend-
ants no broader rights, than those which
had been developed through the decisional
processes of the United States Supreme

Pro ide for a ju% of . not more than
Wwelve nor lew" timn six in courts not
of record. *
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Court.1® We do not think that the conven-
tion proceedings will support that proposi-
tion.  In Knudsen considerable reliance
was placed upon certain remarks of the
Chairman of the Commi'tee ou Preamble
and Bill of Rights which noted that the
committee had drawn upon identical lan-
guage in the federal constitution as a
source of the statement of rights in the
Alaska Constitution. These remarks noted
that certain provisions of the federal con-
stitution had served their purposes well
and were well suited to the needs of Alas-
ka. From the fact that these safeguards
worked well within the federal system, we
cannot simply conclude that the framers of
our constitution intended to include the en-
tire corpus of law which had developed in
interpreting these provisions. More than
mere acceptance of the federal provisions
is needed to support such a finding of spe-
cific purpose. Nor is there anything in
these remarks which even suggests that the
Alaska constitutional language should be
tied to interpretations by the United States
Supreme Court in perpetuity. At later
times this court has rejected the notion
that it is bound to em Iog constitutional
standards as developed Dby the United
States Supreme Court, first, in the area of
separation of church and state,10 and later
in holding that the taking of handwriting
exemplars while defense counsel was not
present was a denial of the assistance of
counsel.20

Even assumint};, arguendo, that the Alas-
ka Constitution framers intended to accept
extant federal standards, Knudsen chose to
go only halfway with that doctrine by re-
jecting the ruling of the United States Su-
preme Court in District of Columbia v.

18. It is true that it wits Tprobab,ly not
the purpose nnd effect of section 12
of article | [Alns.Const. art. I 5 11]
fo enla_rgle the then existing right to n
jury trinl. But it also wns not the pur-
;r)os_e nnd effect to restrict the H%h_t.
his is dear from the commentary on this
section to the effect that "Thi$ section
protects the rights of the accused in crim-
inal cases" g laska Constitutional Con-
vention, report of Committee on Preamble
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Colts, supra. In that case the court decid-

ed that a defendant charged with recl*jHA,
driving, as was the defendant in Knudsenf”-
must be provided a jury trial becaus”.of "Ii
the nature of the offense.

A careful reading of the minutes of the-"
Constitutional Convention will support ah
argument in contradiction of the Knudsen
decision. It is quite apparent from the re-
marks made by some members of the con-
vention that they believed that the jury
trial provision would aPpIy in all casesr
prosecuted as criminal offenses. The lan-
guage of one of the committee members,.is,,
significant on this point: T.

McNEALY: | don't feel strongly one
way or the other in regard to “his
amendment here.  The only reason | ob-
jected to the amendment was for the Ar
same reason | voted for this in Commit-
tee. To allow for juries of six in magis-
trate courts or in commissioner's courts
or justice of peace courts, as they possi- .
bly will be, both a prosecuting and de-
fending of cases in these inferior courts
there is very often that | have called for

a jury of twelve in a commissioner's”
court on a traffic violation or a drunken
driving charge or some petty misdemean-
or, and the reason | did was because it
was the Federal government that was .
paying twelve dollars a day, | believe, -
jury's fees, and in looking this over in
the Committee | felt that if the state
was gomF to have to ﬁay. that, that”®
comes a little closer to honie and Cwas=ti
purely a financial matter as far as | wasr
concerned.  Actually, | believe if the
Barty that was accused of assault and
attery or drunken driving or some park-
ing violation or any misdemeanor, that

and Bill of Bights. December 15. 1055) :
anil_from the “remnrks of the i-omniittce
chnirmnn timt "we tried to provide a pro-
oedure which would protect the right ton  t
jury * e \"

19. Matthews v. Quinton. 302 P.2d 032
(Alaskn 1061).

20. Boberts V. State, 458 P.2d 340 (Alaskn
1060).
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he can get_ ampleJustice before a jur%/ of
six, and it would save the state about
$72 on these one-hour trials and further,
if he is still not satisfied with the deci-
sion of the jury of six he has the right
of course then to appeal and have his
case heard before a jury of twelve in the
higher court, so it was strictly from a fi-
nancial point of view that gives the leg-
islature power, and | believe that if the
legislature, if they feel that people’s
rights aren't covered by a jury of six,
then they can cause the jury to be set at
twelve or they can legislate this particu-
lar amendment.21

The ir.clusion of the language, not found
in the United States Constitution, which
provides for a six-man Jur?/ in courts not
of record can support an inference that the
framers of the Alaska Constitution were

21, 2 Alaska Constitutional Proceedings
1317-18 (Jan. 5. 1056).

22. Consequently, the wordmgnof the consti-
tutional quaranty as_to fhe right to a
jury trial in nil criminal prosecutions
must be read in the [I%ht 0T the estah-
lished practice that existed in Alaska at
that time, where in a justice's court one
charged with a violation of territorial
law “constitutiug a misdemeanor had the
right to a jury trial, without re?cru to
the distinction” made at common faw be-
tween petty and more serious offenses
and withoUt regard to the degree of
punishment that might be inflicted. Such
a right to a jury trial was thus broader
than” the. right preserved bK the federal
constitution.” Therefore, the technique
utilized by the Supreme Court of the
United States for determml,n% what be-
havior gave rise to the right to trial
bg jury “and what did not, which consist-
ed of " dividing offenses between minor
misdeeds nnd “serious affairs, cannot be
availed of to 'determine in Alaska the
right to trinl by jury in criminal prose-
cutions  which is “préserved by the lan-
guage of article I, section 11 of the state
constitution. Neither would the differen-
tiation between severity of sentence and
relative Ilgfhtness be, standing alone, a
governing factor.

23. Act of March 3. 1599, ch. 41. §410. 30
Stnt, 1253 [now §69-2-1, A.C,L.A.19491
ﬁrovlde,s in part: “That a justice's court
Fas gurlsdlctlon of the following crimes:

irs

. Larceny * « * Second. As-

making a limited exception to an otherwise
comprehensive guarantee. That is, while
jury trial might generally require a jury of
twelve, a jury composed of a smaller num-
ber could be used in courts not of record
which would be handling relatively slight
offenses.

Silence in the convention discussions
about the petty offense exception does not
support a conclusion that the framers in-
tended to incorporate the petty offense ex-
ception as it had been expounded by the
federal courts. The framers of our consti-
tution had a background of actual exgeri-
ence in which the jury trial had been
available in criminal cases on a broad
basis.2 First, a broad right to jury trial
obtained in prosecutions for any offense
under territorial law.23  Second, some mu-
nicipalities had provided for jury trial, on

sault _* Third. . Of any misde-
meanor punishable by imprisonment in
the co,unyllall or by fine, or by hoth."

Section 418 (as amended by ch. 47,
S.LA.1925 [now § 69-3-11. "A.C.LA.
1949]) provides: "That upon a plen oth-
er than n plen of quilty, it the defendant
expressly waive n trin b}; jury, the jus-
tice must proceed to try the issue."

Section 419 (as aniended by ch. 23,
S.LA. 1933 [now § 69-3-12° AULA.
10491) provides: “if'a trinl by jury be
demanded the justice must make an or-
der in writing * * ,

That there Was such a right (if not con-
stitutional then of statutory origin) seems
clear from a consideration of the law.
The justice’s court wns given jurisdic-
tion ‘of "any misdemeandr" punishable
by |m£r|sonment in jail or by fine (§ 69-
2-1,"A.C.LA.1949). " The trial of n mis-
demeanor in a justice's court wns con-
sidered a "criminal action” (8 69-3-1 et
seq, A.C.L.A1949). If n defendant,
charged with having committed a misde-
inennor, demanded n trial by AuryJ then
the statute provided thnt~ the “justice
“must make an order in writing accord-
mglg nnd Zproceed to select a trinl jury"
J709-3-12, A.C.L.A.1949

* x  %

It is clear timt the statutes in effect
since 1599 contained no limitations ns
to the right to trial by jury. There is no
other way, that thé "express language
of the statute can be construed, Thus, it
is fair to assume thnt in a justice's court
while Alaskn wns a territory every mis-
demeanor wns trinble of right by a jury if
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demand:24 and while other municipalities
had not so provided, the question of the
entitement to jury trial had never been
tested through an appellate proceeding dur-
ing territorial times.  United States v. Far-
well, 76 F.Supp. 35, 11 Alaska 507 (1948),
referred to in Knudsen, contain*- only pure
dictum to the effect that jury trial was not
necessary in municipal ordinance violation
cases. If the framers of the Alaska Con-

n defendant demanded a jury, and thnt
this wns true without nny distinction, be-
ing made between petty and more serious
offenses, nnd without distinction between
the possibility of light or severe punish-
ments,

In Itnssmussen v. United States, 107
US. 516. 25 S.Ct. 514, 40 L.Ed. 862
(1005), a prosecution for keeping n bawdy
house. it wns held that Congress could
not substitute n jury of six misdemeanor
enses because the Sixth Amendment, ap-
ﬁ)llca_ble to AlaBkn, required n common
aw jury of twelve.

24, In the Act of June 6, 1000, ch. 786, §
1 et seq. 31 Stat. 321, authority wns ?IV-
en for the incorporation of towns of Alas-
ka. AIthouPh this statute gave encli
town council” the authority by ordinance
to provide for "i>olice protection." it wns
held thnt this wns not sufficient stat-
utory nuthority for the establishment by
ordinnnce of a municipal court. In re
818690 Munro, 1 Alaska 270 (D.Alaska

).
_This statute wns amended by Congress
in_1004. Act of April 28." 1004." eh,
1778. 33 Stat. 520. The town council
wns given express authority to "npiwint
¥ % %% amunicipal mngistte ¢ * *"
upon whom wns conferred jurisdiction
"of all actions for violation 0 'mumuPal
ordinances."  Apiienls would lie to the
district court from judgments of the ma?-
istrate "in the same manner as nppenls
from the judgments of ex-officio justices
of the pence." There wns no mention
made of a jury trial. _

In 1023 ‘the legislature provided thnt

"The rules of proceeding before n mu-

nicipal magistrate shall "he as near as

practicable “the same as before n jus-
tice of the pence, unless otherwise pre-
scribed by ordinnnce enacted b)(] the

council.” “r.rw of May 4. 1023. ch. 07

§ 24 1S 16-1-70. A.C.LA.10401.

No further chnnge was mnde in the
statute, and there wns no elaboration as
to what wns intended by the words “ rules
of proceeding"— particularly, whether it
was intended” to incorporafe in the pro-

stitution were aware of the petty offense
exception to the Sixth Amendment, their
silence about this exception in the conven-
tion proceedings and in the remarks on the
floor of the convention cannot be taken as
evidence of an intention to adopt that ex-
ception.

If, historically, jury trial had always
been available on a broad basis in Alaska,
it is only reasonable to conclude that the

ceedinga hefore u mupicipal magistrate
those provisions of territorin| law relatmg
to trial bydury in a Lystlce’s court. (8
60-3-11. 60-3-12. A.C.L.A.1040).

However, as n practical matter it wns
apparently left to the discretion of the
city whether there should be trial by
jury. Some cities provided for a jury
trinl for any misdemennor upon demand
of the defendant. Others made no such
provision, nnd in those enses the munici-
pal mngistmte consistently refused _ to
nllow éury trials for violations of munici-
pal ordinances. Thus, from this practical
npplicntion. it might he Ioglcal to assume
thnt the languagé of $ 16-1-70, making
the rules of "proceeding before a munici-
pal mngistrnte as_nenr as practicable the
snme n$ hefore a justice of the pence, un-
less otherwise provided by municipnl ordi-
nance, could he interpreted ns permlttln?
encli individual city to choose for itself
whether one charged with a violation of a
municipnl ordinance should be entitled to
a trial by jury.

The phrase "rules of proceeding." ns
used in_the rtatute relating to J'urls iction
of magistrates over violation of municipnl
ordinances (8 16-1-70, A.C.L.A.1040)
means the same thing as "practice and
Procedure" ns used in thnt portion of
he statute relating to the civil juris-
diction of a municipal magistrate.” Hence,
it is logical to conclude”that when the
legislature stated that the rules of pro-
ceedi g for violations of municipnl, ordi-
nances before a municipal maglstrate
should be "ns near ns practicable the
snme as before a justice of the pence."
that it wns intended that "rules of pro-
ceeding” would include the right to de-
mand a trial by jury, nnd thnt this would
be the practice in a municipnl magis-
trate's court "unless otherwise prescribed
b}/} ordinance enacted by the council."
Thus, there is renson for the established
r[])ratctlce in Alnskn u?,to the time of state-
hood. whereby jury trials were authorized
in_some city courts, nnd not in others.
See ICnudsen v. CI% of Anchorage, 35S
P.2d 375 (Alaska 1060).



BAKER v. OITY OF FAIRBANKS

Alaska 401

Cite as, Alaska, 471 P.2U 380

framers thought they were continuing an
existing practice. This may account for
the lack of discussion on the convention
floor about the petty offense exception.

For these reasons we do not think that
Knudsen represents a necessary or ade-
quate reading of the Alaska constitutional
language. More recently we have recog-
nized that we are at liberty to make consti-
tutional progress in Alaska by our own in-
terpretations, as long as we measure up to
the national standards which are required
by the United States Supreme Court.25 It
is our duty to move forward in those areas
of constitutional progress which we view
as necessary to the development of a civil-
ized" way of life in Alaska. As Mr. Justice
Cardozo observed,

“We take a false and one-sided view of

history when we ignore its dynamic as-

pects. The year books can teach us how

a principle or a rule had its beginnings.

They cannot teach us that what was the

beginning shall also be the end.” Cardo-

zo, The Growth of the Law, 104-105

(1924).

To the extent that the Knudsen case is in-
consistent with our opinion today, it is
overruled.

In interpreting the Alaska Constitution
we must consider the consequences of de-
nying jury trial to the person being prose-
cuted. It is of small moment to the citizen
whether the period of incarceration is long
or short: one day may be too long. Its re-
sults may be serious for one man and less so
for another, depending upon a variety of
circumstances.  Furthermore, the great
bulk of the citizenry encounters the judi-
cial process most frequently in the prosecu-
tion of what have been called the petty of-
fenses. Punishments inflicted at that level
can be as harsh and as devastating to the
life of the citizen as those meted out for
more serious misdemeanors and for feloni-
ous conduct. Why should the remedial
process be less just at one level than at an-
other? We should be alert against at-
tempts by government to whittle away fun-

damental rights on grounds of expediency.
It is our constitutional duty to prevent
such untoward consequences for the citizen
at large. It is well stated in Duncan v.
Louisiana, supra, that,

“Those who wrote our constitutions
knew from history and experience that it
was necessary tc protect against un-
founded criminal charges brought to
eliminate enemies and against judges too
responsive to the voice of higher author-
ity. The framers of the constitutions
strove to create an independent judiciary
but insisted wupc.i further protection
against arbitrary action. Providing an
accused with the right to be tried by a
jury of his peers gave lvm an inestima-
ble safeguard against the corrupt cr ov-
fcrzealous prosecutor and against the
compliant, biased, or eccentric judge. If
the defendant preferred the commc.i-
sense judgment of a jury to the more tu-
tored but perhaps less sympathetic reac-
tion of the single judge he was to have
it" 391 U.S. at 156, 88 S.Ct. at 1451

[4-6] Accordingly, we declare that in
any criminal prosecution, whether under
state law or for violation of a city ordi-
nance, the accused upon demand is entitled
to a jury trial. What is ultimately persua-
sive to us is the strong indication by other
courts that fundamental fairness under the
Fourteenth Amendment requires an exten-
sion of procedural safeguards in the ad-
ministration of criminal justice to an area
of crimes once deemed outside the pale of
protection. In deciding today that appel-
lant has a constitutional right to a jury
trial, we have decided to so extend this
protection. In doing so, we recognize that
this result has not been reached in certain
other jurisdictions or by the United States
Supreme Court.. The mere fact, however,
that the United States Supreme Court has
not extended the right to jury trial to all
types of offenses does not preclude us
from acting in this field. While we must
enforce the minimum constitutional stand-
ards imposed upon us by the United States

25. Robet-rs v. Stnte. 458 P.2-1 340 (Alnsbn 1969).

471 P.2d—26
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Supreme Court’s interpretation of the
Fourteenth Amendment, we are free, and
we are under a duty, to develop additional
constitutional rights and privileges under
our Alaska Constitution if we find such
fundament:1 rights and privileges to be
within the intention and spirit of our local
constitutional language and to be necessary
for the kind of civilized life and ordered
liberty which is at the core yL our constitu-
tional heritage.28 We need not stand by
idly and passively, waiting for constitution-
al direction from the highest Cuurt of the
land. Instead, we should be moving con-
currently to develop and expound the prin-
ciples embedded in our constitutional law.27

Alaska

[7] In extending the right to jury trial,

we define the category of “criminal” pros-
ecutions as including any offense a direct
penalty for which may be incarceration in
a jail or penal institution. It.also includes
offenses which may result in the loss of a
valuable license, such as a driver’s license
or a license to pursue a common calling,
occupation, or business.28 It must also in-
clude offenses which, even if incarceration

26. Roberts v. State. 458 P.2d 340, 342
(Alaska 1969). We again iterate our
position, taken in Roberts, that “[w)e are
not bound in expounding the Alaska Con-
stitution's Declaration of Rights by the
decisions of the United States Supreme
Court, past or future, which expound
identical or closely similar provisions of
the United States Constitution."”

We also again voice our disapproval
&f the language in Knudsen v. City of
Anchorage, 358 P.2d 375 (Alaska 1960)
which would indicate that we are bound
by the United States Supreme Court's
intepretation of the Sixth Amendment
of the United States Constitution.

27, Other high stara courts in interpreting
their constitutions have anticipated or
applied standards different from those
minimally required by the United States
Supreme Court. People v. Donovan. 13
N.Y.2d 148. 243 N.Y.S.2J 841. 193 X.E.
2d 62S (1963). extended the New York
Stnte constitutional right to counsel dur-
ing police interrogation prior to the
United States Supreme Court holding in
Escobedo nnd Miranda: California, in
People v. Calinn. 44 Cnl.2d 434, 282
2d 905, 915 (1955), adopted the exclu-
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is not a possible punishment, still connote
criminal conduct in the traditional sense of
the term.20

[8] Excluded from the requirement of

jury trial are such relatively innocuous of-
fenses as wrongful parking of motor vehi-
cles, milTor'traffic vic'itions, and, viola-
tions which relate to the regulation of
property, Sanitation, building codes, fire
codes, and other legal measures which
can be considered regulatory rather than
criminal in 'their thrust, so long as incar-
ceration is not one of the possible modes
of punishment.

It is said that by allowing a broad right
to jury trial too great a burden is imposed
on the operation of government. But fears
about the ramifications of constitutional
decisions usually are not borne out in reali-
ty. Mr. Justice Cardozo wisely commented
on such predictions of doom by observing
that in making constitutional progress,
“[w]e are to beware of the insularity of
mind that perceives in every inroad upon
habit a catastrophic revolution.” Cardozo,
The Paradoxes of Legal Science, 121

sionary rule prior to Mapp v. Ohio, 307
U.S. 643. 81 S.Ct. 1684. 6 r,.Eil.2d 1081.
stating "In developing n rule of evidence
applicable to the stnte courts, this court
is not bound by the decisions thnt have
applied the federal rule * * in
Perez v. lLippold. 32 Cnl.2d 711, 198 P.
2d 17 (1948), the California court struck
down n miscegenntion Inw, thus anticipat-
ing by 19 yenrs the United States Su-
preme Court’s ruling in Loving v, Vir-
ginia, 388 U.S. 1. 87 S.Ct. 1817, 18 L.
Ed.2d 1010 (1967).

28. This does not cover revocation of li-
censes pursunnt to administrative pro-
ceedings where lawful criteria other than
criminality are a proper concern in pro-
tecting public welfare nnd snfcty, ns the
basis of revocation or suspension in such
instances is not that one hns committed
a criminnl offense, but that the individual
is not fit to be licensed, npnrt from con-
siderations of only guilt or innocence of
crime.

29. A heavy enough fine might also indicate
criminality because it can be taken ns n
gauge of the ethicnl nnd social judgments
of the community.



CITY OF FAIRBANKS v. GREENE

Alaska

403

Cite as, Alaska. 471 P.2(l 403

(1928). Furthermore, we need not rely
only on speculation about the consequences
of extending the right to jury trial. We
have available empirical evidence which is
of comfort. In jurisdictions such as Cali-
fornia which provide jury trial for all of-
fenses, regardless of type, no breakdown of
the machinery of justice has occurred.3

We recognize that this decision repre-
sents an advance from what historically
was thought by some to be the necessary
extent of jury trial in criminal cases. But
the evolving spirit of due process must be
discerned and made effective as civiliza-
tion advances. We reach a point when the
crudities of an earlier time must be aban-
doned. In this dawning of the Age of
Aquarius it is not too much to require that
the right to jury trial shall be made availa-
ble to everyone on equal terms as the plain
constitutional language commands.

The decision .below is reversed. This
case is remanded with instructions to grant
petitioner a jury trial.

CITY OF FAIRBANKS, Appellant,
V.
William E. GREENE, Appellee.
No. 1170.

Supreme Court of Alaska.
June 9, 1070.

Appeal from order of the Superior
Court, Fourth Judicial District, Fairbanks,
Everett W. Hepp. J., reversing District
Court’s suspension of driving privilege.
The Supreme Court held that District
Court had authority to suspend motorist’s

30. Knlv'.-n anil Zcisel, The
18--19 (1066).

ticricnn Jury

I. In pertinent part Fairbanks Code of Or-
dinances § 7.348 recites:

driver’s license for violation of municipal
ordinance.

Reversed and remanded with direc-

tions.

Automobiles 0=3144.1(1)

District court had authority to suspend
motorist's driver's license for violation of
municipal ordinance. AS 28.15.220.

Richard C. Folta, Merdes, Schaible,
Staley & DelLisio, Fairbanks, for appellant.

No appearance by or on behalf of ap-
pellee.

OPINION

Before BONEY, C. J., and DIMOND,
RABINOWITZ, and CONNOR, JJ.

PER CURIAM.

On January 18, 1968, upon court trial,
William Earl Greene was found guilty of
violating Section 7.348 of the Fairbanks
Code of Ordinances.1 Based on that con-
viction Greene was fined $300 and his
driver's license was suspended for a period
of one year. On March 19, 1968, Greene
petitioned the superior court for a review
of that portion of the sentence concerning
suspension of his driving privilege.

Greene’s argument in the superior court
was to the effect that the district court did
not possess the authority to suspend his
driver's license for violation of a municipal
ordinance. On June 12, 1969, the superior
court reversed that portion of the sentence
dealing with license suspension. On July
9, 1969, the City of Fairbanks filed its
notice of appeal from this order. On July
21, 1969, this court, in a case factually iden-
tical to the instant case, held that the dis-
trict court has the necessary authority
under AS 28.15.220 to suspend a license
for violation of an ordinance regulating

Xo person, whether licensed or not
* « * who is under the influence of
intoxicating liquor <« ¢ <« shall drive
any vehicle on any property, wheth-
er public or private, within this city.
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insufficient to support an award of com-
pensatory damages.1

[5] A more troublesome issue is pre-
sented by the grant of a new trial on the
City’s claim on the ground that the jury
failed to render a verdict. While under
normal circumstances we would be strongly
inclined toward the view that the verdict
was properly returned, we find ourselves in
doubt as to exactly what transpired below.
The award of $2,416 in damages on the
counterclaim where the only evidence was
for a sum in excess of $3,000 suggests a
compromise verdict on the part of the jury.
One explanation of this award is that the
jury deducted from the counterclaim some
amount owed to the City in arriving at the
final figure. Under these peculiar circum-
stances, we find no abuse of discretion in
the grant of a new trial on the City’s claim.8

[6] We also find no error in the re-
fusal of the district court to limit the new
trial of the counterclaim to the issue of
damages. Because of the possibility ofta
compromise verdict, we are unable to say
that the jury clearly separated the issues of
liability and damages so that a limited re-
trial would have been permissible.0 The
power to grant restricted retrial is discre-
tionary; 10 no abuse of that power occurred
below.

The judgment of the superior court af-
firming the action of the district court is
affirmed.

7. On the basis of the evidence presented,
the trial court would have been justified
in granting a judgment notwithstanding
the verdict on the counterclaim.

8. Undoubtedly, this ambiguity would have
been avoided by clear instructions from
the trinl court on the proper method of
filling out the verdict form. Counsel
should have been instrumental in this
regard.

9. Lofgren v. Western Wash. Corp. of Sev-
enth Day Adventists, (IT) Wash.2d 144,
306 P.2d 139, 144 (1964) ; Phipps v.
Hulit, 128 N.J.L. 74. 24 A.2d 506. 507-
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Kathleen ALEXANDER, Petitioner,
V.
CITY OF ANCHORAGE, Respondent.
No. 1373.

Supreme Court of Alaska.

Nov. 19, 1971,

Petitioner charged with offense of
loitering under city ordinance requested
appointment of counsel to represent her.
The District Court, Dorothy D. Tyner,.J.,
denied request and petitioner appealed.
The Superior Court, Third Judicial P's-
trict, Anchorage, James M. Fitzgerald, J.,
affirmed and petition for review was filed.
The Supreme Court, Dimond, J., held that
where conviction for misdemeanor may
result in incarceration, loss of valuable
license, or fine so heavy as to indicate
criminality, defendant has right to be rep-
resented by counsel.

Order of Superior Court reversed.

L Criminal Law <3=1023(2)

Generally, appeals may be taken to
Supreme Court from final judgments of
Superior Court. Rules of the Supreme
Court,.rules 6, 23, 23(e), 24.

2. Criminal Law C=>1023(3)

Ruling by Supreme Court on question
of whether petitiom.-r charged™ with loiter-
ing in violation of city ordinance had right
to assistance of counsel was so crucial to

503 (1942) ; Annot. 85 A.L.R2d 9, 26
(1962).

10. Of. GA Moore. Feilernl Practice ii 59.06
at 3760-01 (2nd ed. 1966). Pennington
v. Snow, 471 P.2d 370 (Alaskn 1970),
and City of Fairbanks- v. Nesbett, 432
P.2d 007 (Alaskn 1967), cited by Dowling
Supply, arc cases in which this court
rcm  jd only os to the issue of damages.
They stand for no more tlian the proposi-
tion that this court lins the power to
order restricted new trinl where liability
is elenr but the extent of damages is in
controversy.
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proper administration of criminal justice
that it was appropriate for Supreme Court
to exercise its discretionary review juris-
diction before petitioner was tried. Rules
of the Supreme Court, rule 24.

3. Criminal Law ©=641.2

Person prosecuted for misdemeanor,
conviction of which may result in incar-
ceration in jail or penal institution, loss of
valuable license, or fine so heavy as to
indicate criminality, has right to be repre-
sented by counsel. Const, art. 1, § 11

4. Criminal Law ©=641.11

Where direct penalty for conviction
for offense may be incarceration, loss of
valuable license, or fine heavy enough to
indicate criminality, such offense is a "seri-
ous crime" within public defender statute
and therefore defendant who is charged
with any such misdemeanor and who can-
not afford to hire his own lawyer is eligi-
ble for representation by public defender.
Const, art. 1, 8 7; Dist.Ct.Rules of Crimi-
nal Procedure, rule 1(j); Rules of Crim-
inal Procedure, rules 15(c), 39(b); ASm
18.85.100, 18.85.170(5).

See publication Words nnd Phrases

for other judicial constructions and

definitions.

5 Criminal Law ©=641.2

City must pay cost of providing coun-
sel for. indigent accused of loitering in vio-
lation of city ordinance. AS 22.15.270.

. Code of Ordinances, City of Anchorage,
§ 15-%(h) provided in part ns follows:
It*shall be*unlawftil for any person to:
s »
(h) Loiter or prowl in a place, at n
time, or in a innnncr, and under cir-
cumstances thnt manifest an unlawful
purpose or warrant alarm for the snfety
of persons or property in the vicinity

2. District Ct.Crini.il. 1(j) provides in
pnrt: . . .

(j& Rules Inapplicable in Misdemean-
0r LasesS. In a misdemeanor case the
provisions of the following Rules of
Criminal Procedure shall not apply:

Rule 5, relating to preliminary cxnm-
nmination,

Rule 32(c),

investigation,

relating to pre-sentence

Philip B. Byrne, Alaska Legal Services,
Anchorage, for -petitioner.

Victor D. Carlson and Herbert Soil,
Public Defender Agency, Anchorage, ami-
cus curiae fcr petitioner.

Harold W. Tobey, City Atty., John R.
Spencer, Asst. City Atty., Anchorage, for
respondent.

John E. Havelock, Atty. Gen,, Juneau,
Seaborn J. Buckalew, Dist. Atty., Robert
L. Eastaugh, Asst. Dist. Atty., Anchorage,
amicus curiae for respondent.

Before BONEY, C. J., and DIMOND,
RABINOWITZ, CONNOR and ERWIN,

OPINIOI

DIMOND, Justice.

Petitioner was arrested and charged with
the offense of loitering under an ordinance
of the City of Anchorage.1 She requested
the district court to appoint counsel to rep-
resent her, but the court held it had no
such authority and denied her request.
The superior court affirmed the district
court ruling on the basis that District
Court Criminal Rule 1(j) provided in mis-
demeanor cases that Criminal Rules 39(b)
and 15(c), relating to the appointment of
counsel for indigent defendants, had no
application.2 A petition for review has

Rule 39(b) and 13(e), with respect
to appointment of counsel for indigent
defendants.

Crim.Rules 13(c) nnd 39(b) provide, re-
spectively, as follows:

15(c) Defendant's Counsel and Pay-
ment of EXpenses. 1f a defendant ‘is
without counsel the court shall ndvise
him of his right nnd assign counsel to
represent him unless the defendant
elects to proceed without counsel or is
able to obtain counsel. If it nppenrs
thnt a defendant nt whose instnnce n
deposition is to be taken cannot bear
the expense thereof the court may direct
thnt nil expenses of travel nnd sub-
sistnnce of the defendant's attorney for
attendance nt the examination shnll be
paid by the stnte. In that event pay-
ment shall be made accordingly
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been filed in this court, and all proceedings
in the district court have been stayed by
order of this court pending the disposition
of the petition.

[1] We grant the petition for review

in our discretionary authority to do so
under Supreme Court Rules 23 and 24.
The general rule is that appeals may be
taken to this court from final judgments
of the superior court.3 If that rule were
strictly adhered to we would not now pass
upon petitioner’s claim that she is entitled
to the appointment of counsel, but would
do so only after she had been tried and
convicted of the offense with which she is
charged. But there are substantial reasons
for deviating from that general policy in
this case. Supreme Court Rule 23(e) per-
mits one to seek review of an interlocutory
order

[wjhere postponement of review until
appeal may be taken from a final judg-
ment will result in injustice because of
impairment of a legal right * * *

If petitioner has a legal right to have the
assistance of counsel for her defense in
this case, such right will have been im-
paired and injustice might well result if
she were forced to go to trial without
counsel and were convicted.

30(b) Appointment of Counsel for
Persons Financially Unable to Employ
Counsel. If the defendant states that
he desires the aid of counsel and that
lie is financially unable to employ coun-
sel, the court shall conduct the examina-
tion and mnkc the determination pro-
vided for in (c) of this rule. If the
court determines that the defendant is
in fact financially unable to employ
counsel nnd thnt lie is entitled to have
counsel provided at public expense, the
court shall appoint counsel to repre-
sent him. Counsel so appointed shall
be allowed such fees for their services
ns nre provided for pursuant to Rule
15. Rules Governing Administration of
All Courts. In the absence of a request
by the defendant, the court in its dis-
cretion may nppoint counsel when it
deems it in the bcBt interests of jus-
tice to do so.
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[2] Supreme Court Rule 24 also comes
into play. It provides in part that review
will be granted

(1) where the order or decision sought

to be reviewed is of such substance and

importance as to justify deviation from
the normal appellate procedure by way
of appeal and to require the immediate

attention of this court * * *

What we are dealing with here is a consti-
tutional safeguard—the claimed right of an
accused to have the assistance of counsel
for her defense. If petitioner is correct in
her contention that such right extends to
prosecution for a criminal misdemeanor,
the order denying the right to counsel is
of substance and importance because it
would be unjust to put petitioner to the
tribulations of a criminal trial and possible
conviction without the valuable assistance
that could be given her by trained counsel.
A ruling by this court on this point is so
crucial to the proper administration of
criminal justice that this is an appropriate
instance for the exercise of our discretion-
ary review jurisdiction.4

In Baker v. City of Fairbanks® we held
that in any criminal prosecution the ac-
cused, upon demand, is entitled to a jury
trial® We defined “criminal prosecution™
as including “any offense a direct penalty
for which may be incarceration in a jail
or penal institution.” 7 We also included

3. Supreme Ct.R. 6 provides:

hat May be Appealed. An appeal
muy be taken to this court from a final
judgment entered by the superior court
or a judge thereof in any action or pro-
ceeding, civil or criminal, except thnt
the state shall hnvo a right to nppenl
in criminal cases only to test the suf-
ficiency of the indictment or on the
ground that the sentence is too lenient.
Sec city of Fairbanks v. Schaible, 352

P.2d 120 (Alaska 19G0).

4, State V. Browder, 48G P.2d 025. 031-032
(Alaskn 1071).

5. 471 P.2d 380 (Alaskn 1070).
6. Id. ut401.
7. 1d. at 402.
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in the definition of that term offenses
which may result in the loss of a valuable
license8 and offenses where a heavy enough
fine is imposed so as to indicate criminality
because such a fine could be taken as a
gauge of the ethical and social judgments
of the community.8

[3] The term "criminal prosecution”, as

used in Baker, is taken from article I, sec-
tion 11 of the Alaska constitution which
guarantees to one in a criminal prosecution
the right to a trial by jury. But that same
section of the constitution also guarantees
to the accused in a criminal prosecution the
right to have the assistance of counsel for
his defense.10 We can see no justifiable
reason for defining “criminal prosecution™
any differently in relation to the right to
the assistance of counsel than we have de-
fined it in relation to the right to trial
by jury. Consequently, we hold that in any
criminal prosecution, as we have defined
that term in Baker, the accused shall have
the right to be represented by counsel. This
means that he has the right to the assistance
of counsel for his defense if he is prose-
cuted for a misdemeanor, as well as for
a felony, when the penalty upon conviction
of the misdemeanor may result in incarcer-
ation in a jail or penal institution, the loss
of a valuable license, or a fine so heavy so
as to indicate criminality.

To be assisted by counsel in a criminal
action is not merely desirable. It is a valu-
able right. Nearly 40 years ago the United
States Supreme Court, in speaking of this

8. d.
9. 1d. at 402, 'n. 20.

10. Alaska Const, nrt. I, § 11 provides:

nghts of Accused. In all criminal
prosecutions, the accused shall have the
right to n speedy nnd public trial,
by an impartial jury of twelve, ex-
cept that the legislature may provide
for a jury of not more tlinn twelve
nor less than six in courts not of record.
The accused is entitled to he informed
of the nature and cause of the accusa-
tion ; to be released on bail, except for
capital offenses when the proof is evi-
dent or the presumption great; to be

right as guaranteed by the sixth amendment
to the federal constitution,11 had this to say:

The right to be heard would be, in many
cases, of little avail if it did not compre-
hend the right to be heard by counsel.
Even the intelligent and educated layman
has small and sometimes no skill in the
science of law. If charged with crime,
he is incapable, generally, of determin-
ing for himself whether the indictment
is good or bad. He is unfamiliar with
the rules of evidence. Left without the
aid of counsel he may be put on trial with-
out a proper charge, and convicted upon
incompetent evidence, or evidence irrele-
vant to the issue or otherwise inadmis-
sible. He lacks both the skill and knowl-
edge adequately to prepare his defense,
even though he have a perfect one. He
requires the guiding hand of counsel at
every step in the proceedings against him.
Without it, though he be not guilty, he
faces the danger of conviction because
he does not know how to establish his
innocence.12

The right to the assistance of counsel
means, of course, that an accused who can
afford it may employ an attorney to repre-
sent him in a criminal prosecution. But it
means more than that. The constitutional
guarantee would have little meaning if it
did not also encompass the right of the
poor person to have counsel appointed at
pubhc expense to represent him in a crimin-
al action when he could not afford to hire
a lawyer. The United States Supreme Court

confronted with the witnesses against
him; to have compulsory process for
obtaining witnesses in his favor, and
to have the assistance of counsel for his
defense.

11. The sixth amendment to the United
States Constitution provides in part:
In all criminal prosecutions, the ac-
cused shall enjoy the right * * *
to have the Assistance of Counsel for
his defense.

12. Powell v. Alabama, 2S7 U.S. 45, OS-
09, 53 S.Ct. 55. 04, 77 L.Ed. 158, 170
(1932).
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recognized this fact in 1963 in Gideon
Wainwright.13 The court stated there:

[R]eason and reflection require us to
recognize that in our adversary system
of criminal justice, any person haled
into court, who is too poor to hire a
lawyer, cannot be assured a fair trial
unless counsel is provided for him. This
seems to us to be an obvious truth. Gov-
ernments, both state and federal, quite
properly spend vast sums of money to
establish machinery to try defendants ac-
cused of crime. Lawyers to prosecute
are everywhere deemed essential to pro-
tect the public’s interest in an orderly
society. Similarly, there are few de-
fendants charged with crime, few indeed,
who fail to hire the best lawyers they
can get to prepare and present their de-
fenses. That government hires lawyers
to prosecute and defendants who have
the money hire lawyers to defend are
the strongest indications of the wide-
spread belief that lawyers in criminal
courts are necessities, not luxuries. The
right of one charged with crime to coun-
sel may not be deemed fundamental and
essential to fair trials in some countries,
but it is in ours. From the very begin-
ning, our state and national constitutions
and laws have laid great emphasis on
procedural and substantive safeguards de-
signed to assure fair trials before im-
partial tribunals in which every defend-
ant stands equal before the law. This
noble ideal cannot be realized if the poor
man charged with crime has to face
his accusers without a lawyer to assist
him.14

Gideon dealt with a felony, and therefore
did not necessarily lay down a rule to cover
a misdemeanor prosecution. In fact, sub-
quent decisions of the United States Su-
preme Court seem to have limited the rule
in Gideon to felony prosecutions. For ex-
ample, in Mempa v. Rhay, 389 U.S. 128, 134,

13. 372 U.S. 335, S3 S.Ct. 702. 0 U.Ed.2(l
709 (1003).

14. 1d. nt 344. 83 S.Ct. nt 700. 9 LE<I2d
nt 805 (1903).

¥
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88 S.Ct. 254, 256, 19 L.Ed.2d 336, 340 (1967),
the court stated that Gideon established
"[the] right to appointment of counsel in
felony cases.” In Burgett v. Texas, 389
U.S. 109, 114, 88 S.Ct. 258, 261, 19 L.Ed.2d
319, 324 (1967), it was noted that Gideon
made it "unconstitutional to try a person for
a felony in a state court” without providing
counsel. And in the case of In re Gault, 387
U.S. 1, 29, 87 S.Ct. 1428, 1444, 18 L.Ed.2d
527, 547 (1967), the court remarked that the
juvenile involved in the case, had he been
an adult, would have been entitled to the ap-
pointment of counsel “at least if a felony
were involved.”

On the other hand, the United States Su-
preme Court has taken other action indi-
cating the right of indigents to be repre-
sented by counsel in other than felony cases.
In promulgating the rules of procedure for
the trial of minor offenses before United
States Magistrates the United States Su-
preme Court has provided that on the
trial of a minor offense, other than a petty
offense, it is the duty of the magistrate,
when the defendant makes his appearance,
to inform the defendant "of his right to re-
tain counsel" and “of his right to request
the assignment of counsel if he is unable
to obtain counsel.” 15

In contrast, where petty offenses, as dis-
tinguished from minor offenses, are con-
cerned, the magistrate need only advise the
defendant “of his right to counsel” and not
of his right to request the assignment of
counsel if he is unable to obtain counsel.10

W hatever distinction the Supreme Court
of the United States intended to make be-
tween minor and petty offenses, it seems
clear enough that that court has not yet ex-
tended the right to assigned counsel for in-
digent defendants in all types of criminal
prosecutions. But this does not preclude us
from acting in this field in interpreting our
own constitutional provisions guaranteeing
the assistance of counsel for an accused’s

15. 51 F.R.D.
16. Id. at 202.

107, 201 (1971).
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defense in all criminal prosecutions. As we

stated in Baker v. City of Fairbanks:11
The mere fact, however, that the United
States Supreme Court has not extended
the right to jury trial to all types of of-
fenses does not preclude us from acting
in this field. While we must enforce the
minimum constitutional standards im-
posed upon us by the United States Su-
preme Court’s interpretation of the Four-
teenth Amendment, we are free, and we
are under a duty, to develop additional
constitutional rights and privileges under
our Alaska Constitution if we find such
fundamental rights and privileges to be
within the intention and spirit of our
local constitutional language and to be
necessary for the kind of civilized life
and ordered liberty which is at the
core of our constitutional heritage. We
need not stand by idly and impassively,
waiting for constitutional direction from
the highest court of the land. Instead,
we should be moving concurrently to de-
velop and expound the principles em-
bedded in our constitutional law. [Foot-
notes omitted.] 18

[41  As we did in Baker, in extending the

right to trial by jury under article I, sec-

17. 471 P.2d 380 (Alaskn 1070).

18. 1d. at 401—402. See alsO whitton v.
State. 479 P.2d 302, 309 (Alaska 1970) ;
Roberts v. State, 45S P.2d 340, 342 (Alas-
ka 1909).

19. James v. Headley, 410 F.2d 325 (5th
Cir. 1909) ; Marston v. Oliver, 324 F.
Supp. 091 (E.D.Vn.1971): Arbo v. Heg-
strom, 201 F.Supp. 397 (D.Conn.1060) ;
Rodriguez v. Roscnbintt," 58 N.J. 281,
277 A.2d 210 (1971) : Wright v. Donato,
lowa, 178 X.W.2d 339 (1971) ; Stnte ex
rel. Monts v. Jnnco, W.Vn, 180 S.E.2d
74 (1971) ; Application of Stevenson, 254
Or. 94, 458 P.2d 414 (1968) : In re
Smiley, 00 Cnl.2d 000, 58 Cal.Rptr. 579,
427 P.2d 179 (1907) ; Stnte v. Borst,
278 Minn. 3SS, 154 N.W.2d S88 (1967) ;
People v. Mallory, 378 Mich. 538. 147
N.W.2d 06 (1907): People v. Fletcher,
74 111.App.2d 3S7, 220 N.E.2d 70 (1960) ;
City of Tacoma v. Heater, 07 Wnsh.2d
733. 409 P.2d S07 (1960) ; Taylor v. City
of Griffin, 113 Ga.App. 5S9, 149 S.E.
2d 177 (1906) ; Hunter v. State, 2SS P.

tion 11 of the Alaska constitution, we here
define the term "criminal prosecution”, as it
relates to the right to have the assistance
of counsel, as including any offense a direct
penalty for which may be incarceration ir,
a jail or penal institution, which may result
in the loss of a valuable license, ar which
may result in a heavy enough fine to indi-
cate criminality. We further hold, in con-
formity with well reasoned opinions of other
jurisdictions,10 that such right to the assist-
ance of counsel means that counsel must be
appointed at public expense to a misde-
meanor defendant who is indigent and too
poor to have his own lawyer. In Nichols
v. State,20 which dealt with post-conviction
right to counsel, Justice Rabinowitz noted
in his concurring opinion that denial would
be “fundamentally unfair and violative of
the due process clause of article I, section 7
of the Alaska constitution.” 21 The nature
of the injustice is no different where coun-
sel is denied to an indigent defendant in a
misdemeanor case within the category of a
"criminal prosecution,” as we have defined
it. Of necessity, our decision in this case
means that District Court Criminal Rule
1(j) has no application so far as it excludes
from the Criminal Rules of the District

2d 425 (OKkI.Cr.1955) ; Bolkavoc v. Stnte,
229 Ind. 294, 98 N.E.2d 250 (1951);
Evans v. Rives, 75 U.S.App.D.C. 242,
126 F.2d 033 (1942).

On February 23, 1971 tbe United States
Supreme Court granted certiorari to re-
view State ex rel. Argcrsinger v. Hamlin,
236 So.2d 442 (1970) where the Florida
Supreme Court held that an indigent
defendant charged with an offense punish-
able by not more than six months impris-
onment was not entitled to assigned coun-
sel. 401 U.S. 908, 91 S.Ct. 887, 27 L.Ed.
2d SOS (1971).

For representative statutes, SE€C, C. vy,
New Hampshire Rov.Stnt.Annot., chapter
604-A 2 (Supp.1969); Vernon’s Ann.
Texas Code of Crim. Procedure, art. 20.04
(19G6).

20. 425 P.2d 247 (Alaska 1907).

21. ld. at 250. Alaska Const, art.
provides in part:
No person shnll be deprived of life,
liberty, or property, without due process
of law.

I, §7
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Court the Superior Court Criminal Rules
15(c) and 39(b).

It remains for us to determine what we
mean by "public expense” when we speak
of counsel for indigent defendants in mis-
demeanor cases that come within the consti-
tutional category of criminal prosecutions.
AS 18.85.100 provides that indigents being
detained for or charged with “serious
crimes” are eligible for representation by
the Public Defender. AS 18.85.170(5) de-
fines a "serious crime" to include a “crim-
inal matter in which a person is entitled to
representation by an attorney under the
Constitution of the State of Alaska or the
United States Constitution."” Since we have
held that an indigent defendant is entitled
to representation by counsel when prose-
cuted for an offense the direct penalty for
which may be incarceration, loss of a valua-
ble license, or a fine heavy enough to indi-
cate criminality, it follows that any such
offense is a serious matter and a “serious
crime” within the meaning of the Public
Defender statute. Therefore, a defendant
charged with any such misdemeanor who
cannot afford to hire his own lawyer is eli-
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gible for representation by the Public De-
fender.

[5] Who pays the costs of representa-

tion by counsel is still another matter. AS
22.15.270 requires that any fines resulting
from violations of ordinances of political
subdivisions be paid to the political subdivi-
sion, in return for which the subdivision
shall pay the state for the judicial services
rendered. Based upon this statute, most of
the major political subdivisions of the state
have entered into contractual arrangements
with the Alsaka Court System whereby the
political subdivision has agreed to pay the
salaries of the district judges, and all other
costs of running the courts which are at-
tributable to prosecutions initiated by the
political subdivision. Since the cost of pro-
viding counsel seems indistinguishable from
the cost of providing these judicial services,
it should be treated in the same way and
fall, in cases such as the present, upon the
City of Anchorage.

The order of the superior court, which af-
firmed the district court order denying the
motion for appointment of counsel for peti-
tioner, is reversed.
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Herbert A. DeSACIA, Appellant,
v,
STATE of Alaska, Appellee.
File No. 1071.

.Supreme Court of Alaska.

May 15, 1070.

Manslaughter prosecution in which de-
fendant was charged with killing two vic-
tims, driver and passenger in another au-
tomobile, in automobile accident. The Supe-
rior Court, Fourth Judicial District, Fair-
banks District, Warren William Taylor, J.,
rendered judgment on verdict finding de-
fendant guilty as to one victim and not
guilty as to another, and defendant ap-
pealed. The Supreme Court, Boney, C. J.,
held that the verdicts were inconsistent, re-
quiring reversal, but that defendant could
be again tried on charge on which he had
been convicted.

Reversed and new trial ordered.

Dimond, J., dissented in part and filed
opinion.

1. Homicide ©=T74

Criminal negligence theory is within
purview of manslaughter statute. AS 11.-
15.040, 11.15.080.

2. Automobiles €=353

Prosecution in manslaughter case based
on criminal negligence theory and arising
out of automobile accident needed only to
show that victim's automobile left road as
direct result of defendant’s culpably negli-
gent handling of his own vehicle and was
not required to show that defendant inten-
tionally forced victim’s vehicle off road. AS
11.15.040, 11.15.080.

3. Criminal Law €=1144(13), 1159(2)

In reviewing sufficiency of evidence,
court must view evidence and inferences to
be drawn therefrom in light most favor-
able to state and question is whether find-
ing is supported by relevant evidence ade-
quate to support conclusion by reasonable

461 P.2d— 24

mind that there was no reasonable doubt as
to guilt.

4. Homicide €=74

In order to establish culpable negli-
gence for purposes of manslaughter statute,
degree of conduct more reckless and wan-
ton than would be involved in ordinary neg-
ligence is required. AS 11.15.040, 11.15.080.

5. Automobiles €=356

Evidence in manslaughter prosecution
arising out of automobile accident which
occurred when victim’s vehicle left road at
curve while defendant’s automobile was at-
tempting to pass, presented question for
jury. AS 11.15.040,11.15.080.

6. Criminal Law €=894

Defendant did not waive right to ques-
tion consistency of verdicts by failing to
move for acquittal at close of evidence.
Rules of Civil Procedure, rule 50(b); Rules
of Criminal Procedure, rule 47(b).

7. Criminal Law €=1040

Supreme Court could consider objec-
tion to inconsistency of verdict, under plain
error rule, even if defendant should have
objected to instructions which permitted
inconsistency. Rules of Criminal Proce-
dure, rule 47(b).

8 Criminal Law 0=878(4)

Manslaughter prosecution verdict, in
case arising out of automobile accident oc-
curring when defendant was attempting to
pass victims’ automobile, acquitting de-
fendant as to driver but convicting him as
to passenger in driver’s automobile, were
irreconcilably in conflict, although there
was evidence that cause of death differed
in case of each victim.

9. Criminal Law €=878(4)

One accused in different counts of in-
dictment of same crime, there being no dif-
ference in means alleged to have been em-
ployed, may not be adjudged guilty on ver-
dict of conviction on one count and of ac-
quittal on the other.

10. Criminal Law €=878(4)
Verdicts must not be strictly incon-
sistent.
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11 Criminal Law 03878(4)

Inconsistency in verdicts in manslaugh-
ter prosecution arising out of automobile
accident, finding defendant not guilty as to
driver but guilty as to passenger in driver's
automobile, was fatal.

12. Criminal Lav/ <3=204

Defendant who had been charged with
manslaughter of two victims and convicted
as to one and acquitted as to the other did
not waive his right to double jeopardy pro-
tection as to acquittal by appealing from
conviction, and could not be retried as to
charge on which he was acquitted after re-
versal of conviction on ground that verdicts
were fatally inconsistent. U.S.C.A.Const.
Amends. 5, 14; Const, art. 1, § 9.

13. Criminal Law ©=204

Defendant appealing his conviction
waives his right to protection under double
jeopardy clause. U.S.C.A.Const. Amend.
5.

14. Judgment <5=751
Doctrine of collateral estoppel applies
to criminal as well as civil law.

15. Judgment <3=751

As ingredient of guarantee against
double jeopardy, rule of collateral estop-
pel requires degree of confidence in prior
acquittal as adjudication of ultimate issues
of fact.

16. Judgment <3=751

Collateral estoppel did not operate to
bar second prosecution of defendant on
manslaughter charge on which he had been
convicted where he had been charged with
killing two victims and acquitted as to one
charge and convicted as to other and con-
viction was reversed on appeal on ground
of inconsistency of verdicts.

Sherman A. Noyes, Fairbanks, for ap-
pellant.

Gerald J. Van Hoomissen, Dist. Atty.,
William T. Christian, Jr., Asst. Dist. Atty.,
Fairbanks, for appellee.

Before BONEY, C. J,, and DIMOND,
RABINOWITZ and CONNOR, JJ.
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OPINION

BONEY, Chief Justice.

Appellant, Herbert A. DcSacia, was con-
v;ctcd by a jury on Ot ,bcr 4, 1968, of the
manslaughter of Reynaldo E. Evangelista,
as charged in count Il of a two count in-
dictment. He was, at the same time, found
not t.uilty on the first count of the indict-
ment, which charged the manslaughter of
Eugene E. Hogan. After the jury rendered
its verdict, DeSacia moved for judgment
notwithstanding the verdict, arguing that
the verdict of conviction in count Il was
inconsistent with the acquittal in count I.
The trial court denied the motion for judg-
ment notwithstanding the verdict and on the
basis of this denial, DeSacia appealed.

The facts relevant to this appeal center
about an automobile accident which oc-
curred in Fairbanks on September 1, 1967.
On that date, shortly before midnight, ap-
pellant was driving his car, a 1959 Ford,
westward along a stretch of First Avenue
which is bordered to the North by the
Chena River. With appellant in his car
were two passengers. Ahead of the De-
Sacia car was a red Ford Ranchero, a
vehicle similar in design to a pickup truck,
driven by Eugene E. Hogan Accompany-
ing Hogan in the front of the Ranchero
were three passengers, one of whom was
Reynaldo Evangelista; there were two ad-
ditional passengers in the back of Hogan’s
Raiichcro. A short distance behind the De-

ncia car was a Chevrolet driven by Steve
Weltz, who was accompanied by one pas-
senger. The three cars continued to drive
west along First Avenue in this order until
they came to a left-hand curve. At this
time, apparently, DeSacia pulled his car
out to the left in an attempt to pass the
Ranchero driven by Hogan; Steve Weltz
remained some distance behind in his car.
As the two lead cars went around the curve,
side by side, traveling at between 40-60
miles per hour, Hogan lost control of the
Ranchero and drove off the road into the
river. Both Hogan and Evangelista were
trapped in the car of the Rancero and
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killed. The four other passengers in the
Hogan car managed to escape.

DeSacia was later arrested and charged
with two counts of violation of AS 11.15.-
040,1 the Alaska manslaughter statute; in
the first count appellant was charged with
the manslaughter of Eugene E. Hogan, the
driver of the Ranchero, while in the second
he was charged with the death of Reynaldo
E. Evangelista. On September 30, 1968, a
jury trial on the alleged violations of AS
11.15.040 was commenced in Fairbanks. On
October 4, the jury returned verdicts find-
ing DeSacia not guilty of the manslaughter
of Eugene E. Hogan as charged in count I,
and guilty of the manslaughter of Reynaldo
E. Evangelista as charged in count Il.

[1.2]
the evidence at the trial below was in-
sufficient to allow his conviction, since it
did not show that he forced Hogan's Ran-
chero to lose control and go off of the
road. At the outset we must note that it is
evident upon examination of the indictment
and upon a reading of the trial court’s in-
structions to the jury that the violations
charged were based on a criminal negli-

1 AS 11.15.040 provides:
Except ns provided in 8§ 10-30 of
this chapter, a person who unlawfully
kills another is guilty of manslaughter,
and is punishable by imprisonment in
the penitentiary for not less than one
year nor more than 20 years.

AS 11.15.040 is supplemented in our
statutes by AS 11.15.080, which pro-
vides :

Every Killing of a Immnn being by
the culpable negligence of another,
when the killing is not murder in the
first or second degree, or is not justi-
fiable or excusable, is manslaughter,
and is punishable accordingly.

2. Counts one and two of the indictment
chnrged DeSncia with the killing of Eu-
gene E. llogan and Reynaldo E. Evan-
gelista “by operating a motor vehicle
* * * carelessly, heedlessly nnd with-
out due caution, and circumspection so
ns to force n 1906 red Ford Ranchero
* * * 1o loose fsic] control nnd go
into the Chenn River =« Ins.
No. 11 nnd 12 repeated the substance of
the indictment.

The appellant first contends that

gence tL?ory.2 Such a theory is clearly
within the purview of AS 11.15.040. Thus,
in order to sustain its burden of proof, the
prosecution needed only to show that Ho-
gan's car left the road as a direct result of
DeSacia’s culpably negligent handling of
his own vehicle. There was no need for
the prosecution to show that DeSacia in-
tentionally forced the Hogan vehicle off
of the road.

[3] In reviewing the record of the trial

below pursuant to an allegation of insuf-
ficiency of the evidence, we must view the
evidence and the inference: to be drawn
therefrom in a light most favorable to the
state.3 The proper question on appeal is
whether the finding of guilt is supported
by “such relevant evidence which is ade-
quate to support a conclusion by a reason-
able mind that there was no reasonable
doubt as to appellant’s guilt.” 4

At the trial, testimony of witnesses es-
tablished that DeSacia’s automobile at-
tempted to pass the Hogan vehicle while on
a curve: Loth cars were traveling at a high
rate ot ,, 'ed on a graveled road, at night.
The Dny would further support the

No. 13. the court cnutioned the
jt . r “culpable negligence” must be
di. * -irhed from ordinary negligence,
nnu in order to convict, the jury
“must had beyond n reasonable doubt
thnt the defendant’s acts constituted cul-
pable negligence, not ordinnry negligence
*oox ok Finnlly. in Ins. No. 16 the
court went to considerable length in de-
fining "'culpable negligence”:

Culpable negligence is something
more than timt slight degree of neg-
ligence nccessnr.v to support a civil
action for dnmages. nnd is negligence
of such n degree, so gross and wan-
ton. ns to be deserving of punishment.
Culpable negligence implies a reckless
disregard of the consequences which
might ensue from the doing of an act
nnd constitutes conduct of such n reck-
less, gross nnd wnnton character so
ns to indicate an utter, heedless indif-
ference to the rights, property, snfety
and even the lives of others.

3. Beck v. Stnte. 408 P.2d 990, 997 (Alaska
1905).

4. 1d.
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conclusion that, in attempting to pass, De-
Sacia did not allow the Hogan vehicle
enough room to negotiate the curve; that
the DeSacia vehicle commenced 10 slide >'
the direction of the Hogan vehicle; t
that, as a result, Hogan was forced to
sweri ¢ off of the road. While the appel-
lant attempted to refute the prosecution's
theory at trial by introducing testimony to
show that Hogan’s Ranchero went out of
control and left the road when Hogan
shifted gears and thereby lost traction, tes-
timony of witnesses for the prosecution
tended to show that Hogan did not, in fact,
change gears or accelerate while the two
cars were negotiating the corner where the
accident occurred.

[4,5] We are well aware that, in order
to establish curable negligence for the pur-
poses of our | .nslaughter provision, a de-
gree of conduct more reckless and wanton
than would be involved in ordinary negli-
gence is required. As we have already
noted, the trial court was also aware of
this distinction between ordinary and crim-
inal negligence, and properly instructed the
jury to this effect. However, we are nev-
ertheless of the opinion that, when viewed
in a light most favorable to the state, the
evidence in the record is sufficient to al-
low the appellant's conviction to stand.

In his next assignment of error, DeSacia
argues that the jury's verdict convicting
him of the manslaughter of Reynaldo E.
Evangelista is irreconcilably inconsistent
with its verdict acquitting him of the man-
slaughter of Eugene E. Hogan. Appellant’s

5. The state's argument stems from Su-
preme Court Rule 22. The pertinent
(litre of timt rule as it was repromulgated
on 1/1/70, provides:

(b) Applicability of Rules. The rules
governing the practice and procedure
in civil cases including, but not limited
to. the rules governing the preparation,
form and filing cf the record nnd the
preparation, form nnd filing of briefs,
shall apply to nppeals in criminal
eases, except as otherwise provided in
these rules, nnd except where nny such
rule is obviously inconsistent with or
not reasonably adaptable to nppeals in
criminal cases.
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argument rests on the assertion that the
elements of the crimes charged in
counts | and Il of the indictment are in all
respects identical. Thus it is contended on
appeal that the verdict of guilty on count
Il of the indictment, in light of the verdict
of not guilty on count I, is not only incon-
sistent, but is so contradictory as to be ri-
diculous. Appellant would have this court
reverse his conviction on the grounds of
this inconsistency.

We are at the outset confronted by two
arguments advanced by the state. The
state contends first that the appellant has
waived his right to question ihe consistency
of the verdicts by failing to make a timely
motion for acquittal before moving for a
judgment notwithstanding the verdict.”
Rule 29(a) of the Alaska Rules of Criminal
Procedure provides that a motion for ac-
quittal can be made at two junctures in the
course of trial: (1) at the close of the
state’s evidence or (2) at the close of the
evidence of defense. From this we may
conclude thac such a motion, if made after
the close of the defense's case, would not
be timely. Thus, according to the state's
point of view, to question the consistency
of the verdicts in this case, DeSacia should
first have been required to move for ac-
quittal no later than at the close of his
presentation of evidence.

[6] The flaw in the state’s reasoning on
this point is all too obvious. If the state
were to have its way, we would, in effect,
be requiring a defendant to move for ac-
quittal on the basis of inconsistent jury ver-

Tbe state argues timt Rule 22 would
make applicable to the instant case Civil
Rule 50(b), which bus been interpreted
to provide that in civil cases a motion
for judgment notwithstanding the verdict
must be predicated upon a motion for a
directed verdict. The state continues its
argument with the assertion that, in
criminal matters, n motion for judgment
of acquittal is directly annlogous to a
motion for a directed verdict ir. a civil
suit, and thnt therefore n criminal de-
fendant must be required to move for
n judgment of acquittal before a motion
for judgment notwithstanding the verdict
can be luard.
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diets before those verdicts were returned
and before the inconsistency existed. Such
a result would indeed be anomalous, and
cannot be approved by this court. We feel,
moreover, that a requirement in this in-
stance of a motion for acquittal would not
be consistent with the views we expressed
in Shafer v. State, 456 P.2d 466, -167-468
(Alaska 1969),

[7] The state next contends that even

if the verdicts below were inconsistent, De-
Sacia is foreclosed from raising the issue
because he failed to object to the instruc-
tions of the trial court which permitted the
inconsistencies to arise. Even in states
where inconsistency is held to be a ground
for reversal of convictions, the state argues,
an objection to trial court instructions per-
mitting inconsistency is required before an
appeal will be allowed. The cases cited by
the state in support of this contention are
not persuasive.0 Insofar as these cases are
pertinent, they stand only for the proposi-
tion that, where a defendant has been
shown to be guilty by the overwhelming
weight of the evidence, or whe;e a trial
court instruction specifically permits incon-
sistent verdicts, an appeal on the basis of
inconsistency will not be heard, absent a
timely objection to the trial court’s in-
structions. In the instant case we are con-
fronted with neither situation. First, we
cannot say that the overwhelming weight
of the evidence adduced at tliie ti 1 below
pointed to DeSacia’s guilt. Second, the
trit.1 court instruction here in question, al-
though allowing sufficient latitude for an

*

6. The state cites four cases on this point:
Ivupzruk v. State, 43(S P.2d 062 (Alaska
106S); Evans v. Stnte. 46 Gn.App. 30,
166 S.E. 440 (1032): Stnte v. Axlev,
121 Kan. SSI. 250 P. 2S4 (1026): Pr t
pic v. Steffens. 12 A.D.2tl 062. 211 X.Y.
S.2d 240 (1061).

7. The state contends timt appellant should
have objected to Instruction Xo. 10:

You will note that a -epnrntc nnd

distinct crime is clmrRed in each Count

of the Indictment. Each crime nnd

the evidence applicable thereto should

be considered separately. Your verdict

with respect to either one of the

inconsistent jury verdict to be returned,
certainly did not specifically direct that
such a finding would be acceptable.7 Even
if we accept the proposition that the appel-
lant should have objected to Instruction No.
10, it docs not necessarily follow that we
cannot consider the question of inconsisten-
cy on appeal. Criminal Rule 47(b) pro-
vides :

Plain errors or defects affecting sub-
stantial rights may be noticed although
they were not brought to the attention
of the court.

We interpreted the above provision in the
case of Hammonds v. Stqtc, 442 P.2d 39
(Alaska 1968): “The meaning of Crim.R.
47(b) is that we may consider questions
raised for the first time on appeal if neces-
sary to effect substantial justice or prevent
the denial of fundamental rights." 442 P.2d
at 43. Accordingly, we hold that, in the
circumstances of the case before us now,
Criminal Rule 47(b) permits us to consider
the question of inconsistency on appeal.8

[8] We turn next to the question of
whether the conviction on count Il of the
indictment is necessarily inconsistent with
the acquittal on count I. Upon a close
scrutiny of the circumstances underlying
the indictment, the conclusion seems ines-
capable that the two verdicts are, in fact,
irreconcilably in conflict. We note first
that the crime charged in the two indict-
ments is based in each instance on the same
alleged conduct of DeSacia, namely his
criminally negligent operation of a motor
vehicle. Since both Eugene Hogan and

crimes charged should in no wny influ-
ence or control your verdict with re-
spect to the other crime charged.

8. For other decisions of this court on
"plain error”, afC. ICugzrnk V. State,
436 P.2d 062 (Alaska 11)08): Trnec.v V.
State, 301 P.2d 732 (Alnska 1004):
Thomas v. Stnte. 301 P.2d 18 (Alaskn
1064): Gilley v. City of Anchorngc, 376
1’.2d 484 (Alnska 1062): Itnnk v. Stnte,
373 P.2d 734 (Alnskn 1002); Bowker
v. Stnte, 373 P.2d 000 (Alnska 1062):
McBride v. Stnte. 308 P.2d 025 (Alnskn
1062). cert, denied, 374 U.S. SIl. S3
S.Ct. 1702, 10 I>.Ed.2d 1035 (1063).
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Reynaldo Evangelista were riding in the
same car when that car was allegedly
forced off of the road by the DeSacia ve-
hicle, there is no conceivable way in which
appellant’s conduct toward Eugene Hogan
could be found to differ from his conduct
toward Reynaldo Evangelista, Moreover,
while it might have been possible to distin-
guish between the intent of the accused to-
ward one or the other of the victims had
the crime charged been based on intentional
conduct, because the crime of which De-
Sacia was accused stemmed from his al-
leged negligence toward the vehicle in
which both of the victims were riding, it
is virtually impossible to maintain that De-
Sacia was more negligent toward one or
the other of the victims.

Appellee insists, however, that the two
verdicts are not in fact inconsistent, since
different evidence was presented at trial
to prove each of the two counts. Appel-
lee points to the testimony of Dr. Raymond
Evans to support its claim. Dr. Evans tes-
tified at the trial that he had performed
autopsies on both victims of the accident.
He stated that Reynaldo Evangelista, while
trapped inside the cab of the Ranchero,
vomited (apparently as a result of injuries
suffered to his thorax and abdomen), as-
pired the vomit and asphyxiated. Dr. Evans
further testified that a skull fracture ren-
dered Eugene Hogan unconscious while
submerged, causing him to drown.

Although the state is correct in asserting
that evidence was presented to the effect
that the cause of death differed in the case

9. As of the year 1060, the states were
apparently split in the following mnnncr
on the issue of whether inconsistent
jury verdicts in multi-count indictments
requited reversal: Fifteen states, includ-
ing Colorado. Florida, Indinnn, Kansas.
Massachusetts, Maryland, Montana, Ne-
braska, New Jersey, New Mexico, Ohio,
Pennsylvania, South Dakotn, Wisconsin,
and Wyoming, held timt such inconsisten-
¢y wns not grounds for reversal; ten
states, including Arizona, California,
Georgin. lllinois, Maine, Michigan, Mis-
souri, New York, Texas nnd Washington
held thnt inconsistency required reversnl.
In addition to the above, two states, Ha-
waii nnd Mississippi, leaned toward hold-
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of each of the victims, it must be noted that
the medical cause of death, under these cir-
cumstances, has no bearing whatsoever on
the elements of the crime charged. There
can be no doubt here that both victims died
as a proximate result of the au, ->mobile ac-
cident in which they were involvea. It fol-
lows, then, that the difference in medical
cause of death is of no legal significance.

It is obvious that the two counts of the
indictment in this case charged DeSacia
with identical conduct and with the same
element of negligence. They differed only
in that a different person was named as the
victim in each instance. Under these cir-
cumstances, the verdict convicting DeSacia
must of necessity be construed to be incon-
sistent with the verdict acquitting him.

The question of whether inconsistent
jury verdicts of the kind with which we are
today confronted should be considered suf-
ficiently prejudicial to the rights of the ac-
cused to constitute grounds for reversal is
entirely another matter. This is an issue
upon which courts of other jurisdictions
are split® Although there are numerous
cases, both state and federal, dealing with
the issues presented by inconsistent jury
verdicts,10 very few cases actually deal with
circumstances similar to those of the instant
case, where the appellant was charged in
both counts of the indictment with crimes
involving identical elements of conduct and
volition. In short, very few cases deal with
verdicts as inconsistent as those before us
now.

ing tlmt such inconsistency would re-
quire reversal.

For an extensive trcntment of the divi-
sion among the states on the question
of inconsistency, .ICN Comments. Incon-
sistent Verdicts in a Federnl Criminnl
Trinl. 60 Colum.L.Itev. 009. 1002-1004.
n. 18 (1000).

10. An exhaustive annotation reviewing
stnte and federal cases involving incon-
sistencies between verdicts on different
counts of one indictment has recently
been published. SEE, Inconsistency of
Criminnl Verdict ns Between Different
Counts of Indictment or Information, 18
A.L.R.3d 259 (1068).
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Certainly, if we followed the federal rule
set out in Dunn v. United States, 284 U.S.
190, 52 S.Ct 189, 76 L.Ed. 356 (1932), as
it is applied in the federal courts today,11
we would be compelled to hold that such in-
consistencies do not provide a basis for re-
versal. But the question is one of first im-
pression in the State of Alaska; hence we
must decide whether to follow the federal
rule, or whether to hold, with a minority of
our sister states, that a truly inconsistent
jury verdict will necessitate reversal.

A proper understanding of the argu-
ments supporting the federal rule on incon-
sistent jury verdicts is a necessary pre-
requisite to our decision of this issue; such
an understanding can be gained only
through recourse to the origins of the fed-
eral rule in Dunn. Initially it should be
noted that prior to Dunn, federal courts
split on the matter of inconsistency. The
3rd Circuitl2 followed the 8th Circuitl3 in
holding that inconsistent jury verdicts on
multiple count indictments could furnish an
adequate basis for overturning a convic-
tion. On the other hand, the 2nd Circuit,14
the 6th Circuit,15 and the 7th Circuitl10 all
held that such inconsistent verdicts would

11. See, C. d. United States v. Carbone.
37S F.2d 420 (2d Cir. 1907): United
States v. King, 373 F.2d 813 (2d Cir.
1907); Tri-Angle Club, Inc. v. United
States, 205 F.2d S29 (8th Cir. 1059):
Grnnt v. United States, 255 F.2d 341
(Otli Cir.), cert, denied, 35S U.S. S2S,
78 S.Ct. 48. 3 L.Ed.2d 08 (1058); Wil-
liams v. United States, 244 F.2d 303 (4th
Cir. 1957).

12. Spciller v. United States, 31 F.2d 082
(3d Cir. 1929).

13. Boyle v. United Stntes, 22 F.2d 547

(8th Cir. 1927): Murphy v. United
States. 18 F.2d 509 (8th Cir. 1927):
Peru v. United Stntes, 4 F.2d SSI (8th
Cir. 1025).

14. Sciden v. United Stntes. 10 F,2d 197
(2d Cir. 1920): Stockier v. United
States, 7 F.2d 59 (2d Cir. 1925).

15. Gunner v. United Stntes, 9 F,2d 003

(Otli Cir. 1925).
10. Cnrrignn v. United Stntes. 290 F. 189
(7th Cir. 1923).

17. In Senlfon v. United Stntes, 332 U.S.
575, OS S.Ct. 237, 92 L.Kd. ISO (194S).

not invalidate an otherwise valid convic-
tion. In 1932 the split among the federal
courts was ended by the Dunn case, in
which the United States Supreme Court, in
an opinion written by Mr. Justice Holmes,
held: “Consistency in the verdict is not
necessary. Each count in an indictment is
regarded as if it was a separate indict-
ment." 284 U.S. at 393, 52 S.Ct. at 190, 76
L.Ed. at 358-359.

The rule stated in Dunn was supported
by two propositions. Primary importance
was given the argument that, had each of
the counts involved been charged on sep-
arate indictments, an acquittal as to one
would not have given rise to a valid plea of
res judicata as to the other. From this it
was concluded that it would be unjust to
allow a defendant greater rights simply be-
cause the charges against him were joined
in a single indictment. Despite the possi-
bility that this rationale may have been per-
suasive at the time Dunn was decided, sub-
sequent development in the law of res judi-
cata has made it amply clear that Dunn can
no longer be supported on the basis of such
an argument.17

the United States Supreme Court issued
an opinion timt cast substnntin] doubt
upon the validity of the Tres Judlcata
argument made in the Dunn ease. Senl-
fon involved a situation in which the
nppellant had been tried and acquitted
by n jury on a charge of conspiring to
defraud the United States Government.
After the acquittal, the nppellnnt wns rr-
ii.dictcd, this time charged with the sub-
stantive offense. On appeal. Senlfon ob-
jected to the introduction nt the second
trial of evidence tlmt had been adduced
ngainst aim nt the first trinl. The
United Stntes Supreme Court. Justice
Douglas writing the opinion, held thnt in
determining whether a matter wns [€S
]UdICata, the proper question on appeal
wns whether the first trial jury’s verdict
wns determinative of the issues neces-
snry to convict on the substnntivo of-
fense. Since in Senlfon the only evidence
of conspiracy at the first trinl Imil been
evidence of the commission of the sub-
stantive offense, it wns held thnt the
earlier verdict must be interpreted to
have adjudicated issues necessary to con-
viet on the substantive offense.



376  Alaska

The second ai“nment advanced to sup-
port the holding in the Dunn case is dis-
cernible in Mr. Justice Holmes’ reference to
Steckler v. United States, 7 F.2d 59, 60
(2d Cir. 1925) :

As was said i.i Stickler v. United States,
(citation omitted):

‘The most that can be said in such
cases is that the verdict shows that either
in the acquittal or the conviction the jury
did not speak their real conclusions, but
that does not show that they were not
convinced of the defendant’s guilt. We
interpret the acquittal as no wore than
their assumption of a power which they
had no right to exercise, but to which
they were disposed through lenity." (Em-
phasis supplied.)

284 U.S. at 393, 52 S.Ct. at 190, 76 L.Ed. at
359. This argument has subsequently been
explained and clarified by the Second Cir-
cuit Court of Appeals in United States v.
Maybury, 274 F.2d 899 (2d Cir. 1960); in-
deed, the Maybury case makes it clear that
the federal rule on inconsistent jury ver-
dicts can be supported only by this second
rationale advanced in Dunn.13 Briefly stat-
ed, the argument may be paraphrased in the
following manner. Since their very origins,

The Senlfon case clearly shows the
bnsic premise underlying the first argu-
ment in Dunn—thnt a person confront-
ed by successive indictments charging
crimes arising from the snme conduct
would under no circumstances be nble to
successfully olnim Tes judicata—to be in-
correct. Even proponents of the federnl
rule on inco' latency hnve admitted, ns
early as 1050, thnt the federal rule can
no longer be supported by the type of
[es ]U(?Icata argument made in Dunn.
Sec, “Bickel, Judge and Jury— Inconsist-
ent Verdicts in the Federnl Courts, 03
Hnrv.L.Rov. 640. 050 (1050).

Moreover, opinions in recent ensoj de-
cided by the federal courts benr out the
proposition thnt, in light of Senlfon, the
first rationale advanced in Dunn can_no
longer be considered persuasive. ee,
for example, United Stntes v. Carbone,
378 F.2d 420, 422 (2d Cir. 1008); Unit-
ed States v. Maybury, 274 F.2d 800,
002-003 (2d Cir. 1000).

18. The Maybury case involved an incon-
sistency between a verdict of ncquittal
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juries have had the power, if not the right,
to act irrationally. In the context of in-
consistent jury verdicts, the traditional
power of irrationality is essential, since it
permits a jury to express its desire to act
leniently toward certain defendants by con-
victing on only one of several counts. With-
out such power, a jury would have no as-
surance that a desire on its part to have an
accused treated leniently would be heeded
by the court.

The point must be stressed that this ar-
gument, the basis for the federal rule on in-
consistent jury verdicts, relies upon its stat-
ed assumption that an inconsistent verdict
will almost certainly reflect the jury's dis-
position to favor the accu'ed by acting le-
niently in his behalf. The assumption has
most recently been restated in United States
v. Carbone, 378 F.2d 420 (2d Cir. 1967):

The very fact that the jury may have ac-
quitted of one or more counts in a multi-
count indictment because of a belief that
the counts on which it was [has, sic] con-
victed will provide sufficient punishment
forbids allowing the acquittal to upset or
even to affect the simultaneous convic-
tion. * * * |t is true, as both Judge
Hand and Mr. Justice Holmes recog-

on one count of a two count indictment,
nnd a conviction on the other count. The
inconsistent verdicts were rendered by a
judge, jury trial having been waived.
On appeal it wns held. Judge Friendly
writing the opinion, that the rule on in-
consistency in the Dunn ense hnd its
roots in the historic power of juries to
net irrationally; this irrationality could
be attributed to the tendency on the pnrt
of juries to feel thnt conviction on one
of severnl counts would be sufficient
punishment.  In other words. Judge
Friendly stntcd thnt Dunn stood for the
proposition that an inconsistent jury ver-
dict, although irrntionnl, merely indicatcil
n disposition on the pnrt of the jury to
net leniently toward the nccused. Judge
Friendly went on to hold thnt this -
tionnlo is npplicnble only to n jury trial
situation.  Accordingly since the incon-
sistency in Maybury wns the product of
a judge rather thnn n jury, the convic-
tion was reversed.
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nized, that allowing inconsistent verdicts
in criminal trials runs the risk that an
occasional conviction may have been the
result of compromise. But tht advantage
of leaving the jury free to exercise its
historic power of lenity has been cor-
rectly thought to outweigh that danger.
(Citations omitted.)

378 F.2d at 422-423.19

With this assumption we are unable to
agree. Although the assertion that juries
have traditionally not been required to ren-
der consistent verdicts is itself subject to
some doubt,20 our disagreement with the
logic underlying the federal rule on in-
consistent jury verdicts is not of a histor-
ical nature. Rather, we can see no basis
to assume, as was assumed in Dunn, that
inconsistent verdicts are the product of a
jury’s disposition toward treating the ac-
cused leniently; nor can we see a basis for
assuming that, in allowing inconsistent jury
verdicts in criminal trials to rfand, we run
only “the risk that an occasional conviction
may have been the result of compromise.”
The truth is simply that we do not know,
nor do we have any way of telling, how
many inconsistent verdicts are attributable
to feelings of leniency, to compromise, or,
for that matter, to outright confusion on
the part of the jury.

An excellent illustration of this point can
be found in the instant case. A study of the
«ecord of DeSacia's trial below reveals that,
at some time after the jury had been
charged and sent out to deliberate, the court
called the jurors back to determine what
their position was at'that time. It is not
clear from the record how long the jury
had been out before it was first called back.
At any rate, it is certain that at that par-

19: For a full argument based on the no-
tion tlmt inconsistent verdicts are a
product of a jury's disposition to be leni-
ent. SE€ Bickel, Judge and Jury—Incon-
sistent Verdicts in the Federal Co. rts,
03 Hnrv.L.Rev. 040 (1050). See also.
United Stntes v. Maybury, 274 F.2d 800,
002-003 (2d Cir. 1000).

20. Mr. Just-‘ce Butler, in a lengthy dis-
senting opinion in Dunn. 2S4 U.S. 390.
394-407, 52 S.Ct. 1SO, 70 L.Ed. 350. 359-

469 P.2d— 24Vi

ticular time the jury was disposed six to
five, with one undecided, as to the first
count; no recent consideration had even
been given to the second count. The jury
was again sent out. At about 11:30 p. m,,
the court once again called back the jury to
determine whether any progress was being
made in reaching a verdict. With the ex-
ception of a single person all of the jurors
felt that no progress had been made toward
a solution.21

The hour was late and the trial judge was
obviously perplexed. He stated that be-
cause there were several conventions in
town at the time, no accommodations could
be made for the jury on that particular
night. He also said that it was, of course,
out of the question to allow the jurors to
ret- .11 to their homes for the night. It was
finally decided, after a conference with
counsel in the anteroom, to let the jury vote
as to whether it wanted to continue delib-
erations for a whik longer. A vote was
taken and ten members of the jury voted
to continue through the night; the other
two were apparently willing to accede to
the wishes of the majority. The court
agreed, and the jury was again sent out to
deliberate. The jury continued to deliberate
into the night for an undetermined length
of time. Sealed verdicts of not guilty as to
count | and guilty as to count Il were ren-
dered by 10:00 a. m., the following morn-
ing.

It is manifest that this particular set of
circumstances suggests the possibility that
the jury below, after a prolonged period of
stress, reached its conclusions through com-
promise. Yet it is still possible that the
jury acquitted the appellant on count I of
the indictment only because it felt that a

366 (1932)-, attempted to show thnt. con-
trary to the view taken in the majority
opinion, consistency in jury verdicts had
long been required. For a similar his-
torical nrgument, S€€, Comments, Incon-
sistent Verdicts in n Federal Criminal
Trial, (10 Colum.L.Rev. 999 (1960).

21. One juror, at this time, expressed the
view that the jury was hung nnd did
not know whether the situation would
change.
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conviction on count Il would be sufficient
punishment. As a matter of fact it might
be possible to speculate indefinitely as to
what paths the jury followed in reaching
its conclusions in this case. The point is
that we have no reliable way to discover
what really lies behind the inconsistent ver-
dicts; and any conclusions—any assump-
tions on our oart—would not be warranted.

What we do know, however, is that the
verdict of the jury convicting DeSacia on
count Il of the indictment is inconsistent,
and necessarily so, with the acquittal in
count I.  This result is irrational. In our
system of criminal procedure, both at trial
and on appeal, the entire focus of the fact-
finding effort is upon a reasonable solu-
tion of factual issues, Accordingly, the
language of our cases centers upon the ele-
ment of reason. For example a jury will
not be allowed to convict a person accused
in a criminal matter unless it finds guilt to
be established beyond a reasonable doubt. A
trial court judge must enter a judgment of
acquittal if h determines that fair-minded
men cannot reasonably differ on the ques-
tion of whether there is a reasonable doubt
as to the defendant’s guilt.22 We can con-
ceive of no reason why, under these circum-
stances, we cannot require at the very least,
a minimal degree of reasonableness in the
rendering of jury verdicts.

[9-11] We could, of course, seek to dis-
tinguish the Dunn case from the case now
before us. A recent case of a New York
court, People v. Bullis, 30 A.D.2d 470,
294 N.Y.S.2d 331 (N.Y.1968), involving a
situation very close to’th.t of the instant
case, reversed a conviction on th" grounds
that it was repugnant to, rather than merely
inconsistent with, a simultaneous acquittal
in another count. Such an approach, how-
ever, tends to confuse substance with se-
mantics. In reaching our conclusion, we
find it necessary only to agree with the
22. See, Jennings V. State, 4 %4 P.2d 052,

654 (Alaska 1005).

23. Tlie double jeopardy clause of the fifth
amendment to the Constitution of the
United States provides: *[X]or shall
any person he subject for the same of-
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words of Justice Butler, dissenting in

Dunn:

One accused in different counts of an
indictment of the same crime, there being
no difference in the means alleged to
have teen employed, may not be adjudged
guilty on a verdict of conviction on one
count and of acquittal on the other. (Ci-
tations omitted.)

284 U.S. at 402, 52 S.Ct. at 194, 76 L.Ed.
?' 363. The state argues, in this regard,
that we would be asking too much of ju-
ries nt criminal matters by requiring that
they render, in all cases, strictly consistent
verdicts. To this we reply that, in holding
as we do today, w< require only that ver-
dicts not be strictly inconsistent. Appel-
lant’s conviction is reversed.

[12] Having reversed appellant’s con-
viction, we are next faced with the ques-
tion of proper disposition of the case
against the appellant. First, as to the jury’s
verdict of acquital on count | of the indict-
ment below, we conclude that a retrial is
precluded by the double jeopardy clause of
the fifth amendment of the United States
Constitution,23 and by the similar clause of
the Alaska Constitution.24 In the recent
case of Benton v. Maryland, 395 U.S. 784,
89 S.Ct. 2056, 23 L.Ed.2d 707 (1969), the
United States Supreme Court overruled its
previous holding in Palko v. Connecticut,
302 U.S. 319, 58 S.Ct. 149, 82 L.Ed. 288
(1937), and made applicable to the states,
through the fourteenth amendment, the
double jeopardy clause of the fifth amend-
ment. Accordingly, the case of Green v.
United States, 355 U.S. 184, 78 S.Ct. 221, 2
L.lid.2d 199 (1957), speaks directly to the
issue with which we are confronted in the
case at hand, and necessarily precludes a re-
trial of count I.

[13] Certainly the argument might be
made that DeSacia, by seeking a reversal
of his conviction on the basis of incon-

fence to be twice put in jeopardy of life
or limb « * *
24. Article 1 8 0 of the “.ir.ska Constitution

provides: “No pe>,,on shall be put in
jeopardy twice for the same offense.”
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sistcncy, casts doubt not only upon the
valid tv of his conviction, but also upon the
vali e of his acquittal. Thus it could be
contended that DeSacia waived his right
to protection by the double jeopardy clause
not only as to his conviction but also as
to his acquittal.23 It was this very argu-
ment, however, which was confronted and
resolved in the Green case. In an opinion
svritten by Mr. Justice Black, the Court
noted that any finding that a person appeal-
ing a conviction must waive his right to a
plea of former jeopardy on a count of ac-
quittal necessarily forces the person to
choose between accepting his conviction or
appealing at the risk of incurring an addi-
tional punishment. The Court further stat-
ed:

The law should not, and in our judg-
me t does not, place the defendant in
such an incredible dilemma. Condition-
ing on appeal of one offense on a coerced
surrender of a valid plea of former jeop-
ardy m another offense exacts a for-
feiture in plain conflict with the consti-
tutional bar against double jeopcrdy.
(Emphasis added.)

355 U.S. at 193-194, 78 S.Ct. at 227, 2 L.Ed.
2d at 208. Certainly DeSacia, prioi to ap-
pealing his conviction, had a valid plea of
former jeopardy as to his acquittal on count
.20 Following the Green case, as we must,
we cannot hold that by appealing his con-
viction DeSacia was forced to surrender his
right to be protected from retrial on the ac-
quittal.

25. It is well settled timt a defendant ap-
pealing his conviction waives his right
to protcci'-'n under the double jeopardy
clause of the fifth amendment, Ball v.
United Stntes, 163 U.S. 062, 072. 10
S.Ct. 1192. 41 L.Ed. 300. 303 (1806).

26. Hnd DeSacia chosen not to appcnl his
conviction, the matter of his acquittal
could certainly not have been raised by
the stutc. Alaska Supreme Court Rule 0
provides in this regard: '"[T]he state
shall have a right to appeal in criminal
cases only to test the sufficiency of the
indictment or on the ground that the
sentence is too lenient.”

27. The distinction between “colinternl es-
toppel”™ and "res judieuta™ is not of tre-

We must next decide whether DeSacia
may be retried on the reversed conviction.
The issue which we must face here is one
of collateral estoppel.2* The doctrine of
collateral estoppel must be considered be-
cause of the unique situation which would
inevitably arise on a retrial of DeSacia’s
reversed conviction.

As we have previously stated, the ele-
ments of conduct and intent charged in
both counts of the indictment below were
identical. Thus, in order to secure a con-
viction on retrial, the state would have to
adduce essentially the same evidence which
was ruled upon when DeSacia was acquit-
ted on count I. Because of this situation,
it could be argued that collateral estoppel
precludes retrial of the conviction we have
reversed. The question that arises is wheth-
er such a plea of collateral estoppel would
be valid.

[14]
doctrine of collateral estoppel applies to
the criminal as well as the civil law in
Alaska. In Dapcevich v. State, 360 P.2d
789, 792-793 (Alaska 1961), we held that
collateral estoppel acts, by precluding the
state from litigating matters previously
ruled upon by a jury, to prevent harassment
by successive prosecution in criminal cas-
es.28

In the federal law, collateral estoppel has
long been held applicable to criminal cases
by the United States Supreme Court. In

memlous importance here. The two
terms nrc frequently used interchange-
ably in the criminal low; to avoid con-
fusion, we will speak consistently in
terms of collateral estoppel. S€e Com-

ment. 27 Te;c.L.Rev. 231, 232-33 (1048).

28. In our holding in Dnpcevich, we relied
in part on the ense of Vnughn v. State,
83 Gn.App. 124, 62 S.E.2d 573 (1950).
While rite Vnughn ense shows some fnc-
tunl s milnrity to the present ense, it
must bo noted thnt it differs in the vital
respect tart the bnr.is for re ’ersnl of the
initinl conviction in Vnughn wns insuf-
ficiency of the evidence, nr.d not incon-
sistency of the verdicts.

There can be little doubt that the
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Scalfon v. United States, 332 U.S. 575, 68
S.Ct. 237, 92 L.Ed. 180 (1948), it was held:

[Collateral estoppel] applies to criminal
as well as civil proceedings and operates
to conclude those matters in issue which
the [earlier] verdict determined though
the offenses be different. (Citations
omitted)

332 U.S. at 578, 68 S.Ct. at 239, 92 L.Ed. at
18429 Most recently, the United States
Supreme Court has held that, in light of
Benton v. Maryland, supra, the rule of col-
lateral estoppel is embodied in the fifth
amendment as an adjunct to the constitu-
tional guarantee of double jeopardy. Ashe
v. Swenson, 397 U.S. 436, 90 S.Ct. 1189, 25
L.Ed.2d 469 (April 6, 1970). In consider-
ing the significant e of collateral estoppel
in criminal cases, BIr. Justice Stewart, writ-
ing for the majori :y of the Court in Aslie
noted:

“Collateral estippel” is an awkward
phrase, but it stands for an extremely
imnortant principle tnour adversary sys-
tem of justice. It i, eans simply that
when an issue of ultima.* fact has once
been determined by a va’id and final
judgment, that issue cannot f-nain be liti-
gated between the same part.ns in any
future lawsuit.

397 U.S. at 443, 90 S.Ct. at 1194.

The difficulty in the instant case is unlike
the usurl collateral estoppel proolem in
criminal cases, where it must be decided
what particular issues a prior general ver-
dict «'f acquittal resolved.3 In this case
we must determine whether, because of its
inconsistency, DeSacia’s acquittal on count
I resolved any issues whatsoever.

29. For the first United States Supreme
Court decision applying collateral estop-
pel in n criminnl matter, SE€ United
Stntes v. Oppenlieimer, 242 U.S. 85, 37

S.Ct. GS. 01 L.Ed. 101 (1010).

30. See, & ., State v. llong, 21 N.J. 406,
122 A.2d 02S (1050): nffd, 350 U.S.
404, 78 S.Ct. 820. 2 L.Ed.2d 013 (1058);
Stnte v. Ortli, 100 Ohio App. 35, 153
X.E.2d 304 (1057).

See also Mayers nnd Yarbrough, New
Trials and Successive Prosecutions, 74
Uarv.L.Rcv. 1 (Xov.1000); Comments,
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In making this determination we arc
guided by the admonition of the Court in
Ashe:

The federal d "isions have made clear
that the rule of collateral estoppel in
criminal cases is not to be applied with
the hypcrtechnical and archaic approach
of a Pth century pleading book, but with
realism and rationality.

397 U.S. at 444, 90 S.Ct. at 1194. Accord-
ingly, we are well aware that our decision
as to whether DeSacia’s acquittal consti-
tutes a meaningful adjudication of any ulti-
mate issues of fact must be based upon an
examination of the entire record, and upon
a consideration of all other circumstances
relevant to the appeal.3l Here we feel that
the logical inconsistency of the acquittal
with the conviction is obviously a factor
relevant to the decision of what issues were
decided by the acquittal.

[15]
quittal must be allowed to stand insofar as
double jeopardy precludes a retrial on that
count. But our holding in this regard
should not be taken as an expression of
faith on our part in the merit of the acquit-
tal as a resolution of the issues involved in
the charge. As an ingredient of the guar-
antee against double jeopardy, the rule of
collateral estoppel requires a degree of con-
fidence in a prior acquittal as an adjudica-
tion of ultimate issues of fact. It should
be quite obvious that the inconsistency of
the verdicts here reflects as much doubt
upon the acquittal as it did upon the convic-
tion. We must decide whether this element
of doubt will be sufficient to preclude a
claim of collateral estoppel on a retrial of
the second count.

An Analysis of the Genernl Verdict: Ron
Judicata Applied in Criminnl Proceed-
ings. 10 Hustings L.J. 404 (May 1050);
Comments, Collateral Estoppel in u
Criminal Prosecution—Effect of n Previ-
ous Acquittal of u Related Crime, 34
X.Y.U.L.Rev. 031 (March 1050).

31. Ashe v. Swenson, 307 U.S. 436, 00 S.
CL 11S0, 25 L.Ed.2d 460 (April 0,
1070); Sealfon v. United States, 332
U.S. 575, 570, OS S.Ct. 237, 02 L.Ed. ISO,
184 (1043).

We have held that DeSacias ac-
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[16]
ther federal or state, to assist us in mak-
ing this determination.32 In the absence of
persuasive authority, our approach is to
seek a resolution grounded in considera-
tions of fairness to both parties involved.
As for the appellant, we are at a loss to
discern how he would be unfairly disad-
vantaged by the granting of a retrial. Clear-
ly this is not a case like Dapcevich v. State,
supra, or Ashe v. Swenson, s.ipra, where
further prosecution would subject the ac-
cused to harassment by repeated and un-
necessary prosecution. We fail to see how
a retrial here could possibly subject the
appellant to a greater chance of harass-
ment thin he would be subjected to in a:.y
other case ordered for retrial following a
successful appeal.

On the other hand, if we allow the ac-
quittal in this case, despite its doubtful
nature, to be the source of a valid claim of
collateral estoppel, then the state would be
deprived, through no fault of its own, of
the opportunity to have a full and fair reso-
lution of the charges it has brought. Both
Dapcevich and Ashe, in dealing with the
problem of harassment of accused individ-
uals, in effect encourage the prosecution to
consolidate into one indictment the various
charges upon which it seeks to convict. To
allow a pica of collateral estoppel in this
case would, we think, serve only vo frus-
trate attempts by the prosecution to comply
with the spirit of Dapcevich and Ashe.

In bringing this «jneal, the appellant has
successfully argued that the inconsistency
between verd.cts rendered his conviction
meaningless. In our opinion, it would im-
pose an unjustifiably harsh restriction on

32. Although the majority of the court in
Maybury v. United States. 274 F.2d S99
(2d Cir. 1900), decided against applica-
tion of €.l JudiCata to prevent retrial of
the conviction reversed in thnt case,
Maybury does not bear directly upon the
problem of the present ease. Since the
inconsistent verdicts in Maybury did not
stem from counts alleging identical ele-
ments. the state could have, on retrial
of the reversed conviction, sought to es-
tablish the elements of the crime without

We have found little case law, ci-the state to allow the appellant to argue, in

the same breath, that his acquittal is of
sufficient certainty to suit the purposes of
collateral estoppel. There is simply no
reason here to force the prosecution to run
a perilous gauntlet of crinvnal procedure.
Under these circumstances, to allow the
appellant to invoke the rule of collateral!
estoppel would, as Judge Friendly stated in
Maybury, “convert the guarantee of double
jeopardy from a shield into a sword." 274
F.2d at 905.

Accordingly, we order a new trial on the
appellant’s reversed conviction, and further
hold that such a retrial will not be preclud-
ed by a claim of collateral estopoel.

DIMOND fustice (dissenting in part).

Appellant was tried for manslaughter in
connection with the deaths of two persons,
Reynaldo Evangelista and Eugene Hogan.
The evidence showed that both persons died
after appellant had caused the car in which
they were riding to drive off a road into a
river. A jury found appellant guilty of
manslaughter as to Evangelista, but not
guilty as to Hogan.

Both deaths resulted from one act of
criminal negligence on appellant’s part. He
was either responsible for both deaths or
not responsible for either. He could not
rationally be held accountable for only one,
death and not for the other. The two con-
flicting verdicts were obviously and totally
inconsistent. It is because of the incon-
sistency that this court ets aside the con-
viction of appellant for the manslaughter
of Evangelista.

Up to this point | agree with the court.
But | am unable to see why the not guilty
verdict as to the death of Hogan should not

resort to evidence used in the count upon
which the appellant wns acquitted. Tlius,
in Mnybur , n bolding on the basis "f
rei judicatd would linvc been, nt that
stnge. premature.

SeC Moyers nnd Yarbrough, New Trials
nnd Successive Prosecutions, 74 Hurv.L.
Rev. 1. 4143 (Nov.1900); Comments.
Inconsistent Verdicts in a Federnl Crim-
innl Trinl. 00 Colum.L.Rev. 999, 1011-
1014 (1900).
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also be set aside. The reason for disre-
garding the guilty verdict—and the only
reason—is because it is inconsistent with
the not guilty verdict. The overall result
is irrational. Both verdicts, and not just
the guilty one, are affected by the incon-
sistency and irrationality, so there is no
way of knowing what the jury actually
decided.

The court feels that it is obliged to give
effect to the not guilty verdict, when it
gives none to the guilty verdict, because of
the double jeopardy provision of the con-
stitution. At this point | disagree with my
colleagues.

The principle of double jeopardy pre-
vents the government from prosecuting a
person more than once for the same of-
fense. It reflects a sound policy—to pre-
vent the government, with all its resources
and power, from harassing an accused by
successive prosecutions so as to afford the
government a more favorable opportunity
to convict.1 The double jeopardy clause
"stands as a constitutional barrier against
possible tyranny by the overzealous prose-
cutor.” 3

In order to effectuate the policy of the
double jeopardy clause, it is held that a
verdict of acquittal is conclusive even
though it may appear to be erroneous.3 We
are not concerned here with trror on the
part of the jury. Our concern is with the
inability to ascertain, because of inconsist-
ent verdicts, what the jury decided as to
the guilt or innocence of appellant. We
simply do not know what their decision was,
since appellant cannot be guilty of one man-
slaughter and not guilty of the other.

It is also held that one appealing from a
conviction of one offense may not be re-
quired, as a condition of appealing, to sur-
render his defense of double jeopardy as to

1 Downum v. United States, 372 U.S. 734.
736. S3 S.Ct. 1033, 10 L.Ed.2d 100, 102-
103 (1063). See als0 Green v. United
States, 355 U.S. 184. 1S7-1SS. 73 S.Ct.
221, 2 LE<l2d 109, 204 (1057).

2. Ashe v. Swenson. 397 U.S. 430, 456, 00
S.Ct. 1189. 1200, 25 L.Ed,2d 469, 482
(No. 57, April 6, 1970) [Concurring
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another offense for which he had been ac-
quitted.4 No such condition would be im-
posed here by setting aside the not guilty
verdict, as well as the guilty verdict, and
requiring a new trial as to both counts of
the indictment. The court says that it
cannot express ' th "in the merit of the
acquittal as 3 .solution of the issues in-
volved in t1 aa »e.” It states that “[i]t
should be qu.ee ouvious that the inconsist-
ency of the verdicts here reflects as much
doubt upon the acquittal as it did upon the
conviction.” | believe what the court is
saying is that the not guilty verdict is as
meaningless as the court holds the guilty
verdict to be. This being so, there is noth-
ing for double jeopardy to operate upon.
Appellant would not be required to waive a
defense of double jeopardy because it has
no application. In fact, he is not even
required to appeal the conviction in order
to obtain a new trial. The trial court, when
faced with the totally inconsistent verdicts,
ought to have disregarded both verdicts,
discharged the jury and ordered another
trial as to both counts of the indictment.

Because of the inconsistency, | can reach
no other logical conclusion than that the
jury failed to perform its function as a
jury. The result is no different than if the
jury had been unable to reach any verdict
at all. This situation is equivalent to a
hung jury—a jury unable to agree on a
verdict. In such a situation double jeop-
ardy is not a bar to another trial. As the
United States Supreme Court has said:

There may be unforeseeable circumstanc-
es that arise during a trial making its
completion impossible, such as the failure
of a jury to agree on a vetdiet. In such
event the purpose of law to protect so-
ciety from those guilty of crimes fre-
quently would be frustrated by denying

opinion of Justices Brennnn, Douglas nnd
Marslinll].

3. Green v. United States, 355 U.S. 184,
1SS, 73 S.Ct. 221, 2 L.Ed.2d 199, 204
(1957).

4. Green V. United Stntes, 355 U.S. 184.
193-194. 7S S.Ct. 221, 2 L.Ed.2d 199.
207-20S (1957).
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courts power to put the defendant to trial

again. [Emphasis added.]3
A jury unable to agree is a "classic ex-
ample" where double jeopardy has no appli-
cation.6

I believe there should be a new trial on
both counts of the indictment. As a prac-
tical matter, it probably will make no dif-
ference whether appellant is tried on both
counts or only one, for under the evidence
a finding of guilt or innocence as to one
would require the same finding as to the
other. The point | wish to make is that if
the court is going to require reason and
consistency of a jury, as it does in this
case, it should not set a different standard
for itself and ignore reason and consistency
in its own decisions. That is what it does
here by holding that the guilty verdict is
without effect because of inconsistency
with the not guilty verdict, and then holding
tnat the not guilty verdict is effective de-
spite the same inconsistency.

Trade THORSHEIM, Administratrix of the
Estate of Stanloy Thorshelm, de-
ceased, Appellant,

V.

STATE of Alaska, Employer’s Liability As-
surance Corporation, and Alaska Work-
men’s Compensation Board, Appellees.

No. 1090.

Supreme Court of Alaskn.
May 22, 1070.

Workmen's compensation proceeding.
The Superior Court, Anchorage District,
Edward V. Davis, J., affirmed Workmen's
Compensation Board’s denial of compen-
sation, and claimant appealed. The Su-
preme Court, Boney, C. J., held that even
if the Department of Administration, in

5. Wmle v. Hunter, 336 U.S. 684, 680. 60
S.Ct. 834. 837, 93 L.Ed. 074, 97S (1040).

securing contracts for various departments
of state, could be considered contractor
within  "contractor-under” provision of
Workmen’s Compensation Act, Department,
in conducting bidding and in issuing con-
tract, which required flying service to
furnish state certain specified types of
aircraft complete with fuel, pilot and main-
tenance, did not create contractor-subcon-
tractor relationship between Department
and flying service, and thus fact that flying
service failed to carry workmen's compen-
sation insurance did not render state liable
as contractor under Workmen’s Compen-
sation Act for claim arising from death
of flying service’s pilot that occurred when
agent of Department of Fish and Game
was being flown on stream survey flight.

Affirmed.
Rabimwitz, J.,
opinion.

dissented and filed

1 Workmen’s Compensation <3=351

"Contractor”, within statute providing
that if employer is subcontractor, contractor
is liable for and shall secure payment of
workmen’s compensation to employees of
subcontractor unless subcontractor secures
payment, is person who undertakes, by
contract, performance of certain work for
another, including furnishing of goods and
services. AS 23.30.045(a).

See publication Words nnd Phrases

for other judicial constructions and

definitions.

2. Workmen’s Compensation <3=348

"Subcontractor”, under statute provid-
ing that if employer is subcontractor, con-
tractor is liable for and shall secure
payment of workmen's compensation to
employees of subcontractor unless subcon-
tractor secures payment, is person to whom
contractors have let all or part of their
initial contractual undertaking. AS 23.30.-
045(a).

See publication Words nnd Phrases
for other judicial constructions and
definitions.

6. Downum v. United States, 372 U.S. 734,
736, 83 S.Ct. 1033, 10 L.Ed.2d 100. 102
(1063).
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appropriate sentences in light of the Cha-
ney l6criteria, the facts of the offenses;, and
Tugatuk's background.

The minimum sentence for a conviction
of first degree murder is twenty years and
the maximum is life imprisonment.l7 We
have on numerous occasions affirmed life
sentences for first degree murder convic-
tions.18 Tugatuk’ crimes, though alcohol
related, resulted in the death of two small
children and the wounding of another child
and the mother. Given the gravity of the
offenses and their devastating impact on
the family affected, we hold that the supe-
rior court was not clearly mistaken and
therefore that the sentences are not exces-
sive.

Affirmed.

-Tw)

(0 | key numberstsiemV

STATE of Alaska, Petitioner,
V.

Wilder S. RICE and Cessna Finance
Corporation, Respondents.

CESSNA FINANCE CORPORATION,
Cross-Petitioner,

V.

STATE of Alaska, Wilder S. Rice, and
United Bank of Alaska,
Cross-Respondents.

Nos. 4777, 4778.
Supreme Court of Alaska.
April 10, 1981.

Defendant was convicted before the
District Court, Christopher Cook, J., of

16, State v. Chaney, 477 p.2d 441 (Alaska 1970).

17. At the time of the offense AS 11.15.010
provided:

First degree murder. A person who. being
of sound mtmory and discretion, purposely,
and either of deliberate and premeditated
malice or by means of priori, or in perpe-
trating or in attempting to perpetrate, rape,
arson, robbery, or burglary Kills another, is
guilty of murder in the first degree, and shall
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game violations while using airplane, and
he appealed. Secured party sought and was
granted leave to intervene. The Superior
Court, Fourth Judicial District, Jay Hodges,
J., overturned conviction and vacated sen-
tence and held that constitutional due proc-
ess required that notice and opportunity to
be heard be given in order to forfeit se-
cured party’s interest in aircraft State
filed petition for review. Petition was con-
solidated with secured party’s petition for
review of order entered by the Superior
Court, Third Judicial District, S. J. Bucka-
lew, Jr., J., in civil forfeiture proceeding,
denying secured party’s motion for summa-
ry judgment a'leging unconstitutionality of
forfeiture statute. The Supreme Court,
Rabinowitz, C. J., held that: (1) regulation,
providing that no person may possess or
transport any game or parts of game ille-
gally taken, was overbroad and proper lim-
iting construction, implying "know or rea-
sonably should know” standard, was neces-
sary to render regulation constitutional; (2)
regulation, if enforced according to its liter-
al terms, would bear no reasonable relation-
ship to legitimate regulatory purpose un-
derlying it and was therefore also unconsti-
tutional under substantive due process prin-
ciples; and (3) secured party, which had
asserted it was an innocent holder of an
interest in seized airplane which did all it
could reasonably be expected to do, had
been deprived of constitutional right to sub-
stantive due process through failure of stat-
utory forfeiture scheme to provide for re-
mission of interests of innocent nonnegli-
gent third parties in forfeited item, and was
entitled to remand for remission hearing.

Affirmed in part; reversed in part.

Matthews, J., filed concurring opinion.

be sentenced to imprisonment for not less
than 20 years to life.

18. See Vail v.State. 599 p.2d 1371 (Alaska
1979);  Bendle v. State, 583pP.2d 840 (Alaska
1978);  Wilson v. State. s82p.2d 154 (Alaska
1978); Morgan v. State, 582 p.2d 1017(Alaska

1978); Hampton V. State, 569 P.2d 138 (Alaska
1977); Gray V. State. 487 P.2d 680 (Alaska
1971).
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1. Criminal Law <3=20 V
Strict liability is an exception to rule
which requires criminal intent.

2 Statutes <3=241(1)

Criminal statutes will be strictly con-
strued to require some degree of mens rea
absent clear legislative intent to contrary,
and even when statute or regulation does
not explicitly require any element of mens
rea, Supreme Court will scrutinize statute
or regulation to determine whether mens
rea must be made part of definition of
particular offense.

3. Constitutional Law <&=48(1)

A danger of unconstitutionality is rele-
vant concern in determining whether to
construe intent into regulation.

4. Game <37

Regulation providing that no person
may possess or transport any game or parts
of game illegally taken was overbroad and
proper limiting construction, implying
“know or reasonably should know" stan-
dard, was necessary to assure adequate no-
tice of prohibited conduct so as to render
regulation constitutional. U.S.C.A.Const.
Amends. 1, 14; Const. Art. 1, § 7.

5. Constitutional Law «=258(3)

Criminal regulation, if enforced accord-
ing to its literal terms as imposing liability
on any person who possesses or transports
illegally taken game without regard to
whether such person knew or should have
known of illegality, would bear no reasona-
ble relationship to legitimate regulatory
purpose underlying it and thus was viola-
tive of substantive due process. U.S.C.A.
Conot. Amends. 5; 14; Const. Art. 1, § 7.

6. Courts <3=91(1)

Although Supreme Court is bound to
enforce constitutional protections under
Federal Constitution, it also has concomi-
tant duty to develop constitutional rights
under State Constitution. U.S.C.A.Const.
Amends. 5, 14; Const. Art. 1, § 7.

7. Constitutional Law <3=303
Not to allow innocent owners and se-
curity holders of property forfeited under

civil forfeiture statute for use in criminal
offense to show that they have not been
involved in criminal activity that triggered
forfeiture proceeding violates state’s consti-
tutional due process provision and, if party
can show manner in which property came
into possession of person committing crimi-
nal offense and that prior L. parting with
property he did not know, nor have reasona-
ble cause to believe, either that property
would be used to violate law or that violat-
or had criminal record or reputation for
commercial crimo, substantive due process
requires that procedure be available for re-
mission of forfeited item.

8. Constitutional Law e=303

Holder of security interest in airplane
seized by State for use in game offense,
which had asserted innocence as holder of
interest in seized airplane and that it did ail
it could reasonably be expected to do, had
been deprived of its constitutional right to
substantive due process through failure of
statutory scheme relating to forfeitures to
provide for remission of interests of inno-
cent nonnegligent third parties in forfeited
item, and was entitled to remand for remis-
sion hearing. U.S.C.A.Const. Amends. 5,
14; Const. Art. 1, § 7; AS 16.05.195.

Sarah Elizabeth Fussner, Asst. Atty.
Gen., Anchorage, and Avrum M. Gross,
Atty. Gen., Juneau, for petitioner/cross-re-
spondent, State of Alaska.

Wilder S. Rice, pro se.
James R. Peterson, Burr, Pease & Kurtz,

Inc., Anchorage, for respondent/cross-peti-
tioner, Cessna Finance Corp.

OPINION
Before RABINOWITZ, C. J., CONNOR,
BURKE and MATTHEWS, JJ., and DI-
MOND, Senior Justice.

RABINOWITZ, Chief Justice.

This petition for review considers impor-
tar.' questions concerning mens rea in game
regulations and issues of substantive and
procedural due process as to security hold-



106 Alaska

ers in the forfeiture of equipment for game
violations.

Wilder Rice, a big game guide, and two
clients of his were arrested and charged
with Killing a moose in violations of game
regulations. More particularly, Rice and
his co-defendants were charged with al-
legedly killing a moose the “same day air-
borne” in violation of 5 AAC 81.070(b)(6).1
Rice was also charged with transporting
meat taken illegally in violation of 5 AAC
81.140(b).2 Acquitted on the first charges,
Rice was convicted of illegal transportation
and sentenced in December 1977 to thirty
days in jail, a $500 fine, and forfeiture of a
Cessna airplane used in committing the al-
‘eged offense.

Rice appealed his conviction to the superi-
or court on several grounds, including con-
tentions that the regulation was void for
vagueness and that some form of intent
must be implied in the regulation he was
convicted of violating. Meanwhile, Cessna

1. 5 AAC 81.070(b) provides, in part:

(b) The illegal methods and means of tak-

ing big game ... are

(6) a person who has been airborne may

not thereafter take or assist in taking big
game until after 3:00 a. m. following the day
in which the flying occurred____

2. 5 AAC 81.140(b) provides, ""No person may
possess or transport any game or parts of game
illegally taken."

3. Specificalkj, the superior court stated:

The court, however, feels that with respect
to the question of the instruction as to
knowledge under this particular regulation
there should have been an instru—by the
plain reading of the regulation it would apply
to anyone, however innocent or non-innocent
they may be with respect to any knowledge
they might have had or whatever steps they
had gone through to ascertain whether or not
the game in question was illegally [taken]. It
could apply equally to Wien or any other
person and therefore, because of that, the
court is reversing the conviction. That this
particular regulation, the way it is written, is
not void for vagueness when the jury would
be instructed that the particular individual
involved who is charged with the crime ei-
ther knew or should have known that the
game in question was improperly taken.

4. AS 16.05.195 provides:
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Finance, possessing a substantial security
interest in the airplane, sought and wns
granted loave to intervene in the superior
court proceedings, to plead violations of
substantive and procedural due process in
the forfeiture of the airplane without for-
mal notice to it of the sentencing

ing. The superior court overturned Rice's
conviction and vacated the sentence, find-
ing reversible error in the failure of the
district court to instruct that the jury must
find beyond a reasonable doubt that the
defendant knew or should have known '.ne
moose meat was illegally taken.3 The supe-
rior court also held that constitutional due
process requires “that in order to forfeit a
third party’ interest in this aircraft or in
any other particular item, that notice and
an opportunity to be heard must be given.”
The state then filed the instant petition for
review.

Pursuant to AS 16.05.195;* the state, on
October 16, 1977, also filed a civil action in

Forfeiture of equipment, (a) Guns, traps,
nets, fishing gear, vessels, aircraft, other mo-
tor vehicles, sleds, and other paraphernalia
or gear used in or in aid of a violation of this
title, or regulation promulgated under this
title, and all fish and game or parts of fish
and game or nests or eggs of birds taken,
transported or possessed contrary to the pro-
visions of this title, or regulation promulgat-
ed under it, may be forfeited to the state

(1) upon conviction of the offender in a
criminal proceeding of a violation of this title
in a court of competent jurisdiction; or

(2) upon judgment of a court of competent
jurisdiction in a proceeding in rem that an
1. 4 specified above was used in or in aid of
a violation of this title or a regulation pro-
mulgated under it.

(b) Items specified in (a) of this section
may be forfeited under this section regardless
of whether they were seized before institut-
ing the forfeiture action.

(c) An action for forfeiture under this sec-
tion may be joined with an alternative action
for damages brought by the state to recover
d .mages for the value of fish and game or
parts of them or nests or eggs of bird taken,
transported or possessed contrary to the pro-
visions of this title or a regulation promulgat-
ed under it.

(d) It is no defense that the person who
had the item specified in (a) of this section in
possession at the time of its use and seizure
has not been convicted or acquitted in a
criminal proceeding resulting from or arising
out of its use.
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the superior court for damages against Rice
and Reidt (one of the co-defendants) and
for forfeiture of the airplane. On Novem-
ber 18, 1977, the state issued a notice of
complaint for forfeiture which was sent to
Cessna Finance. Cessna later moved for
summary judgment on this action, asking,
inter alia, that AS 16.05.195 be held uncon-
stitutional as violating due process. The
superior court denied the motion, conclud-
ing that there was no denial of substantive
due process in the forfeiture proceedings.
Cessna petitioned for review of this ruling.

The petitions were granted5 and the
cases consolidated. The first issue that
must be considered is whether the superior
court erred in requiring an element of mens
rea in the offense for which Rice was con-
victed.

Rice was convicted of violating 5 AAC
81.140(b), which provides: "No person may
possess or transport any game or parts of
game illegally taken.” Rice contended on
appeal and the superior court agreed that
there is an implied element of intent in this
offense, and that the accused must have
known, or reasonably should have known,
that the game was illegally taken. The
state on appeal to this court argues that
such an element should not be implied.

During argument on jury instructions be-
fore the district court, Rice’s counsel
brought up the issue of scienter and, after
discussion, specifically requested an instruc-
tion that in order to convict, the jury "must
be satisfied that the person either knew, or
reasonably should have known, that the
game or parts of game were illegally tak-

(e) No forfeiture may be made of an item
subsequently sold to an innocent purchaser
in good faith. The burden of proof as to
whether the purchaser purchased the item
innocently and in good faith shall be on the
purchaser.

(0 An item forfeited under this section
shall be disposed of at the discretion of the
department.

5. Petitions were granted in the criminal case
under former Alaska R.App.P. 23(c)(3) and in
the civil case under former Alaska R.App.P.
23(d). We concluded that review should be
granted pursuant to former Alaska R.App.P.
24(a)(1) since the issues were, of such sub-

en.”* The district court denied the re-
quested instruction, an ! Rice was convicted.

[1.2]
sidered the question of whether a statute,
which does not explicitly require criminal
intent, implicitly requires it. The general
position of the court was recently summa-
rized in State v. Guest, 583 P.2d 836, 838
(Alaska 1978) (footnotes omitted):

We recognized in Speidel v. State, 460
P.2d 77 (Alaska 1969), that consciousness
of wrongdoing is an essential element of
penal liability. Tt is said to be a univer-
sal rule that an injury can amount to a
crime only when inflicted by intention—
that conduct cannot be criminal unless it
is shown that one charged with criminal
conduct had an awareness or conscious-
ness of some wrongdoing.” Id. at 78....

Our opinion in Speidel stated that there
are exceptions to the general requirement
of criminnl intent which are categorized
as ‘public welfare' offenses. These ex-
ceptions are a rather narrow class of reg-
ulation, ‘caused primarily by the industri-
al revolution, out of which grew the ne-
cessity of imposing more stringent duties
on those connected with particular indus-
tries, trades, properties, or activities that
affect public health, safety or welfare.’
Speidel v. State, supra at 78. The penal-
ties for the infraction of these strict lia-
bility offenses are usually relatively small
and conviction of them carries no great
opprobrium 'l at 79.

The question is whether 5 AAC 81.140(b) is
a public welfare regulation for which the

stance and importance as to warrant deviation
from normal appellate procedures.

o

The state- argues that the court must consider
the question under the plain error standard
since "the only instruction discussed in the
points on appeal [to the superior court) and in
the defendant's brief was a requested instruc-
tion that the jury must find beyond a reasona-
ble doubt that the defendant KNEW that the
meal he transported was illegally taken.”
However, the actual transcript reveals that
Rice requested an instruction in the form
""know or reasonably should know." There-
fore. the point was properly raised below, and
the state's argument to the contrary is rejected.

This court has several times con-
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omission of any requirement of criminal
intent is valid. In Kimoktoak v. State, 584
P.2d 25, 31 (Alaska 1978), we stated that
such determinations are to be made on a
case-by-cafe basis. It must be remembered
that strict liability is an exception to the
rule which requires criminal intent. Crimi-
nal statutes will be strictly construed to
require some degree of mens rea absent a
clear legislative intent to the contrary.
Even when a statute, or a regulation, does
not explicitly require any element of mens
rea, we will scrutinize the statute or regula-
tion to determine whether mens rea must
be made part of the definition of the partic-
ular offense.7

Strict liability offenses were originally
considered in F. Sayre’ classic article, Pub-
lic Welfare Offenses,s in which he concluded
that these offenses fell into certain limited
categories.* Among these are “violations of
general police regulations.” 0 These en-
compass, as originally proposed by Sayre,
fish and game regulations,11 and a number
of fish and game regulations have been
upheld on the theory of strict liability.12
Thus, the mere fact that the case at bar

7. In State v. Campbell, 536 P.2d 105 (Alaska
1975), we had implied that the mens rea re-
quirement would only be applied in crimes with
common law origins. In Kimoktoak v, State,
584 P.2d 25 Bh (/'Jaska 1978), this court over-
ruled Campbe and held that intent under cer-
tain circumstances would be read into non-
common law offenses:

Accordingly, we hold that to the extent
that our decision in CampDell established the
broad rule that criminal intent can be found
by implication only in statutes which codify
common law crimes, Campbell is overruled.
Although we can conceive of cases where we
may decline to imply such intent into statutes
silent in this respect, hereafter we will re-
solve such questions on a case by case basis.

8. F. sayre, Public Welfare Offenses. 33 colum.
L.Rev. 55 (1933).

9. Sayre grouped the categories as follows:
(1) Hlegal sales of intoxicating liquor
(a) sales of prohibited beverage;
<bi sales to minors;
(c,i sales to habitual drunkards;
(d) sales to Indians or other prohibited per-
sons;
(e) sales by methods prohibited by law;
(2) Sales of impure or adulterated food or
drugs;
(a) sales of adulterated or impure milk;
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involves a fish and game regulation might
perhaps be considered by some to be suffi-
cient to justify characterization of the sub-
ject offense as a strict liability offense.

[3] Nevertheless, we think that other
concerns must also be considered. Fish and
game regulations are not necessarily by
their very nature immune from the require-
ment of mens rea. As we noted in Kimokt-
oak v. State, 584 P.2d 25, 31 (Alaska 1978),
a danger of unconstitutionality is a relevant
concern in determining whether to construe
intent into the regulation:

Finally, we note that in Campbell, we
recognized the well-established rule of
statutory construction that courts should
if possible construe statutes so as to avoid
the danger of unconstitutionality. We
have alluded to this rule o i many other
occasions. It recognizes that the legisla-
ture, like the courts, is pledged to support
the state and federal constitutions and
that the courts, therefore, should presume
that the legislature sought to act within
constitutional limits. 2 Sutherland Statu-
tory Construction, § 4509, at 326 (Horack

(b) sales of adulterated butter or oleomarga-
rine;

(3) Sales of misbranded articles;

(4) Violations of anti-narcotic acts;

(5) Criminal nuisances;

(a) annoyances or injuries to the public
health, safety, repose or comfort;
(b) obstructions of highway;

(6) Violations of traffic regulations;

(7) Violations of motor-vehicle laws;

(81 Violations of general police regulations,
passed for the safety, health or well-being of
the community.

Id. at 73 (footnote omitted).

10. 1d.

11. ld. at 87-88.

12. United States v. Ayo-Gonzalez, 536 F.2d
652, 662 (5th Cir. 1976) (no intent required for
statute prohibiting foreign vessels from fishing
within contiguous fishing zone of United
states); United States v. irdom, 431 F.Supp.
493, 495 (W.D.La.1977) (offense of migratory
bird hunting with_aid of bait as a crime without
intent); State V. Barber. 91 N.M. 764, 581 P.2d
27. 28-30 (App.1978) (hunting by spotlight re-
quires "o criminal intent).
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3d Eld. 1943).
omitted]

The wording of the regulation under con-
sideration, 5 AAC 81.140(b), is broad. It
provides: “No person may possess or trans-
pori ny game or parts of game illegally
taken.” Upon appeal to the superior court,
Rice attacked the regulation as being void
for vagueness. It is quits apparent from a
reading of the transcript of the hearing
before the superior court that the court was
concerned with the broad applicability of
the statute. It noted that, under the stat-
ute, if illegally taken game were found on
board a co.imercial aircraft then the com-
mercial airplane would also be subject to
forfeiture. The seeming absurdity ot the
possible seizure of a commercial aircraft for
shipping a piece of moose meat that would
in no fashion reflect the fact that the moose
was illegally killed no doubt had a per-
suasive impact on the superior court in
reading an intent requirement into the reg-
ulation. By interpreting the regulation to
embody a reasonable person standard in the
phrase "knew or should have known," the
superior court concluded that the regulation
was not void for vagueness.

[footnote and citations

A recent treatment of a claim of void for
vagueness is found in this court’s opinion in
Holton v. State, 602 P.2d 1228 (Alaska
1979). In Holton, we set forth three factors
that are applicable in considering such a
claim:

First, a statute may not be so imprecisely

drawn and overbroad that it 'chills' the

exercise of first amendment rights. The
second consideration is that in order to be
consistent witfi notions of fundamental
fairness a statute must give adequate
notice of the conduct that is prohibited.

The final element in an analysis of statu-

tory vagueness is whether the statute’s

imprecise language encourages arbitrary
enforcement by allowing prosecuting au-

13. Holton v. State, 602 P.2d 1228. 1235-36
(Alaska 1979), (uoting Summers v. Anchorage,
589 P.2d 863. 866-67 (Alaska 1979) (footnotes
omitted).

14. See. e, Larson v. slate, 564 P.2d 365, 372
(Alaska 1977) (*'The criminal acts with which
Larson was charged do not involve the exercise

thority undue discretion to determine the
scope of its prohibitions.13

The first is not applicable here, since the
regulation does not concern First Amend-
ment rights of speech, religion, association
and expression.4 The third consideration is
also not applicable since recent cases have
stated that this court “will not invalidate a
statute on these grounds ur.’ess there is
some histoiy of arbitrary or selective en-
forcement” 1ISand there was no showing of
such a history in this case.

[4] Thus, it is on the second of these

factors, that of adequate notice, that a
claim of void for vagueness must rest. In
Stock v. State, 526 P.2d 3, 8 (Alaska 1974),
we noted:

The second consideration is that a stat-
ute must give adequate notice to the ordi-
nary citizen of what is prohibited. This
principle involves basic fairness and was
long ago enunciated by the United States
Supreme Court in Connally v. General
Construction Co. [269 U.S. 385, 46 S.Ct.
126, 70 L.EJd. 322], stating:

That the terms of a penal statute creat-

ing a new offense must be sufficiently

explicit to inform those who are subject
to it what conduct on their part will

render them liable to its penalties is a

well-recognized requirement, consonant

alike with ordinary notions of fair play

and the settled rules of law; and a

statute which either forbids or requires

the doing of an act in terms so vague
that men of common intelligence must
necessarily guess at its mealing and
differ as to its application violates the
first essential of due process of law.

A statute in its broad contours may be
subject to criticism for failure to give
adequate notice as to all types 'A conduct
which are punishable, but, when not in-
volved with the ‘overbreadth’ problem,

of these [First Amendment] rights, so this con-
sideration is not pertiner ).

15. Holton v. State, 602 P.2d 1228, 1237 (Alaska
1979); see Summers v. Anchorage, 589 P.2d
863, 868 (Alaska 1979),
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may still pass muster if: (a) there can be
no question as to its applicability to the
particular offense involved, and (b) a con-
struction may be placed upon the statute
so that in the future the type of offenses
coming within its purview may reason-
ably be understood, [footnotes omitted]

We find with the superior court that the
statute is overbroad and that a proper limit-
ing construction, implying a "know or rea-
sonably should know" standard, is necessary
to render the regulation constitutional.

In this case, we note that other state
regulations concerning possession of illegal-
ly taken wildlife, specifically shrimp and
crab, require criminal intent and take the
form, “It is unlawful for any person to
possess [shrimp or crab] ... if that person
knows or has reason to know that such
shrimp were taken or possessed in contra-
vention of the regulations of this chap-
ter."18 We conclude that identical lan-
guage implying at least the element of neg-
ligence must be read into 5 AAC 81.140(b).
Therefore, we affirm the superior court's
setting aside of Rice's conviction because of
the district court’s failure to instruct the
jury on this element of the alleged offense.

[5]
native analysis compels the same result
Under the Alaska Constitution, “[substan-
tive due process is denied when a legislative
enactment has no reasonable relationship to
a legitimate governmental purpose.” Con-

16. 5 AAC 31.090(c) provides:
(©)
purchase, barter, sell, or transport shrimp
within the state or within waters subject to
the jurisdiction of the state if that person
knows or has reason to know that such
shrimp were taken or possessed in contra-
vention of the regulations of this chapter.
5 AAC 32.090(c) provides:

(©)
purchase, barter, sell or transport dungeness
crab within the state nr within waters subject
to the jurisdiction of the state if that person
knows or has reason to know that such
dungeness crab were taken or possessed in
contravention of the regulations of this chap-
ter.

5 AAC 34.090(c) provides:
©

purchase, sell, barter, or transport king crab

It is unlawful for any person to possess,

It is unlawful for any person to possess,
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cerned Citizens of South Kenai Peninsula v.
Kenai Peninsula Borough, 527 P.2d 447, 452
(Alaska 1974). See also Mobil Oil Corpora-
tion v. Local Boundary Commission, 518
P.2d 92, 101 (Alaska 1974). For the reasons
discussed above, we believe that if enforced
according to its literal terms, as imposing
liability on any person who possesses or
transports illegally taken game without re-
gard to whether such person knew or should
have known of the illegality, 5 AAC 81.-
140(b) would bear no reasonable relation-
ship to the legitimate regulatory purpose
underlying it. We are therefore persuaded
that the superior court’s interpretation of 5
AAC 81.140(b) is required by substantive
due process principles as well as by the void
for vagueness rationale relied upon by this
court

Cessna has urged that both substantive
and procedural due process have been or
will be violated by forfeiture of Rice's air-
plane, in which Cessna has a security inter-
est.I7 We first consider whether substan-
tive due process is violated by the act of
forfeiture itself, since such a finding would
require return of the plane and would ren-
der the question of procedural due process
moot.

We note, additionally, that an alter- The question before the court specifically

is whether the superior court erred in fail-
ing to grant summary judgmc r.t for defend-
ant Cessna Finance in the civil forfeiture
action ini iated by the state. Giver, its se-
curity int -est in the airplane and its inno-

within the state or within waters subject to
the jurisdiction of the state if that perscr
knows or has reason to know that such king
crab were taken or possessed in contraven-
tion of the regulations of this chapter.
These regulations were promulgated pursuant
to AS 16.10.210 which provides: .

Unlawful sale or offer prohibited. 1t is
unlawful for a person to possess, purchase,
offer to purchase, sell, or offer to sell in the
state migratory fish or migratory shellfish
taken on the high seas knowing that they
were taken in violation of a regulation pro-
mulgated by the Board of Fisheries governing
the taking of migratory fish or migratory
shellfish in certain areas designated by the
Board of Fisheries or the commissioner.

It is unlawful for any person to possess, 17. Cessna's security interest was $36,953.16

plus a substantial amount of interest.
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cence in respect to the criminal offense
upon which the forfeiture is based, Cessna
contends that the civil forfeiture statute,
AS 16.05.195,IS deprives it of a property
right without just compensation. Cessna
does not contend that forfeiture is unconsti-
tutional in respect to Rice, the titleholder of
the airplane, but only as to itself as inno-
cent holder of a security interest in the
plane.

The subject of forfeitures and their appli-
cation to innocent parties’ property was
recently considered at length by the Su-
preme Court in Calero-Toledo v. Pearson
Yacht Leasing Co., 416 U.S. 663, 94 S.Ct.
2080, 40 L.Ed.2d 452 (197 V In Pearson
Yacht, a yacht owned by Pearson had been
leased to two persons, one of whom used it
for transportation of marijuana, and thus it
was subject to seizure under a Puerto Rican
forfeiture statute. The Supreme Court, in
determining that there was no constitution-
al violation in such seizure, offered a ;jc-
cinct discussion of the applicable law in this
area at 679-683, 94 S.Ct. at 2089-2092, 40
i*Ed.ad at 466-67.

As that Court observed, the history of
forfeiture is deeply rooted in the common
law with even Biblical origins.13 It has
received widespread use and approval
throughout >ie history of American juris-
prudence.:.c “Despite this proliferation of

18. See note 4 SUPra.

19. Calero-Toledo v. Pearson Yacht Leasing Co,,
416 U.S. 663. 681. 94 S.Ct. 2080. 2090. 40
L.Ed.2d 452, 466-67 (1974). For a comprehen-
sive discussion_of the history of forfeiture, S€€
J Finke.'stein, The Coring OX: Some Historical
PersBectlves on Deodands, Forfeitures. Wrong-

eath and the Western Notion of Sover-
eignty, 46 Temple LQ. 169 (1973).

20. [Allmost immediately after the adoption of
the Constitution, ships and cargoes involved
in customs offenses were made subject to
forfeiture under federal law, as were vessels
used to deliver slaves to foreign countries,
and somewhat later those used to deliver
slaves to this country. The enactment of
forfeiture statutes has not abated; contempo-
rary federal and state forfeiture statutes
reach virtually any type of property that
might be used in the conduct of a criminal
enterprise.

416 U.S. at 683. 94 S.Ct. at 2092, 40 L.Ed.2d at
468 (footnote omitted).

forfeiture enactments, the innocence of the
owner of property subj ct to forfeiture has
almost uniformly beeii rejected as a de-
fense.” 11

The first suggestion for qualification
came in the. Supreme Court's opinion in
United States v. United States Coin & Cur-
rency, 401 U.S. 715, 91 S.Ct. 1041, 28
L.Ed.2d 434 (1971), which seemed to indi-
cate that lack of significant involvement in
the criminal enterprise was a defense. Sub-
sequently, in Pearson Yacht, the Supreme
Coi’i-t stated that such a conclusion was
wrong. “Coin and Currency did not over-
rule prior decisions that sustained applica-
tion to innocence of forfeiture statutes, like
the Puerto Rican statutes, not limited in
application to persons ‘significantly in-
volved in a criminal enterprise.”’2 The
Court noted two instances in which consti-
tutional questions might still arise. The
first, if the property had been seized "!;en
it was used without the owner’ consent,23 is
not applicable in this case. The second
instance alluded to by the Supreme Court
involves “an owner who proved not only
that he was uninvolved in a id unaware of
the wrongful activity, but aiso that he had
done all that reasonably could be expecied
to prevent the pioscribed use of his proper-
ty.”24 Cessna argues that this latter cir-

21, Id. Seealso United States v. One 1967 Cad-
illac Coupe Eldorado. 415 F.2d 647, 648-49 (9th
Cir. 1969), and cases cited therein; United
States v. One 1950 Burger Yacht, 395 F.Supp.
802. 803 (S.D.Fla.1975).

22. 416 U.S. at 688. 94 S.Ct. at 2094. 40 L.Ed.2d
at 471.

23. [I1t would be difficult to reject the constitu-
tional claim of an owner whose property sub-
jected to forfeiture had been taken from him
without his privity or consent.

416 U.S. at 689, 94 S.Ct. at 2094, 40 L.Ed.2d at
471

24, ld. (footnote omitted).

In F/V American Eagle v. State, 620 p.2d
657, 666-68 (Alaska 1980), we considered a
claim by owners of a seized fishing vessel that
tney were entitled to remission as innocent
third parties. On the facts, we determined that
all the owners were active business partners in
the fishing vessel's activity am <ailed to dem-
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cumstance is parallel to its position in the
case at bar. In such circumstances, the
Supreme Court noted that “it would be
difficult to conclude that forfeiture served
legitimate purposes and was not unduly op-
pressive." 5

The primary purpose for forfeiture as
noted by the Supreme Court in Pearson
Yacht is as follows:

Forfeiture of conveyances that have been

used—and may be used again—in viola-

tion of the narcotics laws fosters the pur-
poses served by the underlying criminal
statutes, both by preventing further illicit
use of the conveyance and by imposing an
economic penalty, thereby rendering ille-
gal behavior unprofitable. To the vtent
that such forfeiture provisions are ap-
plied to lessors, bailors, or secured credi-
tors who are innocent of any wrongdoing,
confiscation may have the desirable ef-
fect of inducing them to exercise greater
care in transferring possession of their

property. 2
This passage clearly suggests that under
federal constitutional due process, forfei-
ture of the interest of an innocent security
holder, rather than that of an owner, is not
violative of substantive due process, and
does not come under the exception noted
above. Several federal courtsZ7 and state
courts2d have so held.

onstrate that they had done all that reasonably
could be expected to prevenv the proscribed use
of the property.

25. 416 U.S. at 689-90, 94 S.Ct. at 2095, 40
L.Ed.2d at 472.

26. See note 38 Infra and accompanying text.

27 See United States v. One 1969 Plymouth
Fury Auto, 476 F.2d 960, 961 (5th Cir, 1973)b
reh.” denied, 509 F.2d 1324, cert, denied su

nom. Ford Motor Credit Co. v. United States.

423 U.S. 838. 96 S.Ct. 65. 46 _LEd.2d 57 (1975):

United States v. One 1967 Ford Mustang, 457

Fad S3L 0th Ciry, cer denied sub nom.”Bank

of Ame.ica Nat'l Trust & Savings Ass'n v. Unit-

ed States, 409 U.S. 850. 93 S.Ct. 59. 34 L.Ed.2d

92. reh. denied. 409 U.S. 1050. 93 S.Ct. 512. 34

L.Ed.2d 503 (1972).

28. See, e, gp Commonwealth v. One 1977 Ponti-
ac Grand Prix Auto, 378 N.E.2d 69, 72 (Mass.
1978); Dillon v. Barefoot, 88 misc.2d 887. 389
N.Y.S.2d 513 (N.Y.Sup.1976).
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[6] Cessna asks, however, that v/e re-
view its claim under the substantive due
piocess clause of the Alaska Constitution.
As we have previously noted, although this
court is bound to emorce constitutional pro-
jections under the Federal Constitution, we
also have a concomitant duty to develop
constitutional rights under the Alaska Con-
stitution:

if we find such fundamental rights and
privileges to be within the intention and
spirit of our local constitutional lanfuage
and to be necessary for the kind of civi-
lized life and ordered liberty which is at
the core of our constitutional heritage.
We need not stand by ... waiting for
constitutional direction from the highest
court of the land. Instead, we should be
moving concurrently to develop and ex-
pound the principles embedded in our
constitutional law.

Baker v. City of Fairbanks, 471 P.2d 386,
402 (Alaska 1970) (footnotes omitted).

Cessna's claim under both the Federal
and State Constitutions is largely based on
the lack, under the Alaska statutory
scheme, of a remissions procedure. Alas-
ka's forfeiture statute only allows for re-
mission when an innocent buyer subse-
quently purchases, in good faith, property
subject to forfeiture.2® It makes no provi-
sion for remission to an innocent owner or
security holder.2 On the other hand, the

29. AS 16.05.195(e) provides:

No forfeiture may be made of an item sub-
sequently sold to an innocent purchaser in
good faith. The burden of proof as to wheth-
er the purchaser purchased the item inno-
cently and in good faith shall be on the pur-
chaser.

30. A bill was before the Alaska legislature in
the 1979 session to provide for remission and
adopt procedures for remission in this situa-
tion. Committee Substitute for S.B. 7, 1lth
Leg., 1st Sess. (1979). The bill provided for a
new statute which would have read, in part:

(d) If an item specified in AS 16.05.190(a)

is forfeited, a claimant who holds an interest

in the item and has Tiled a timely claim, may
petition the court in which the action is pend-
ing for remittance of his interest upon show-
ing at a hearing before the court as trier of
fact that

(1) he holds a valid interest in the item and
(2) he was not a consenting party to nor
privy to the illegal act.
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state notes that remission for forfeitures
and fines is available by application to the
governor under his power of executive
clemency:

Subject to procedure prescribed by law,
the governor may grant pardons, commu-
tations, and reprieves, and may suspend
and remit fines and forfeitures.

Alaska Const. Art. I1l, § 21. Cessna argues
that this is not a substitute for an adminis-
trative remission procedure and that no pro-
cedures have been established for remission
under executive clemency.

[7] Cessna also points to the text of a

footnote in Pearson Yacht in which the
Supreme Court notes the long history of
federal provisions for remission of forfeited
property to innocent owners:

Since 1790 the Federal Government has
applied the ameliorative policy—first
adopted in England—of providing admin-
istrative remissions and mitigations of
statutory forfeitures in most cases where
the violations are incurred ‘without will-
ful negligence' or an intent to commit the
offense. Indeed, forfeitures incurred un-
der 21 U.S.C. § 881(a), which served as
the model for enactment of the disputed
Puerto Rican statute, are subject to the
remission and mitigation procedures of 19
U.S.C. § 1618. Regulations implementing
§ 1618 provide that, if the seized property
was in the possession of another who was
responsible for the act which resulted in
the seizure, the petitioner must produce
evidence explaining the manner in which
the other person acquired possession and
showing that, prior to parting with the
property, he dicTnot know or have reason-
able cause to believe that the property
would be used in violation of the law or
that the violator had a criminal record or
a reputation for commercial crime. 19
CFR § 171.13(a). These provisions are
also extended to those individuals holding
chattel mortgages or conditional sales

31. Calero-Toledo v. Pearson Yacht Leasing Co,,
416 U.S. 663, 689 n.27, 94 S.Ct. 2080, 2095 n.27.
40 L.Ed.2d 452. 471 n.27 (1974) (citations omit-

tsd)

contracts. 19 CFR § 171.13(b). See also
18 U.S.C. § 3617(b) establishing standards
for judicial remission ano mitigation of
forfeitures resulting from violations of
the internal revenue laws relating to li-
quor.3

The importance of a remission procedure
has also been noted in several other cases.2
The state argues that none of these cases
hold that remission is constitutionally re-
quired. However, after careful considera-
tion, we are persuaded that a remission
procedure is mandated under the Alaska
Constitution. Not to allow innocent owners
and security holders to show that they have
not been involved in the criminal activity
that triggered the forfeiture proceeding vi-
olates Alaska’s constitutional due process
provision.

The law of forfeiture, as already noted, is
of ancient origin dating back to Biblical
times. Ti.e theory of civil forfeiture is that
the action is in rem, against the object. As
the Supreme Court noted in United States
Coin & Currency.

[Forfeiture actions have proceeded upon

the fiction that inanimate objects them-

selves can be guilty of wrongdoing. ..,

The forfeiture action in the present case

was instituted as an in rem proceeding in

which the money itself is the formal re-
spondent. More remarkable, the Govern-
ment’s complaint charges the money with
the commission of an actionable wrong,
[footnotes omitted] [emphasis in original]

401 U.S. at 719-20, 91 S.Ct. at 1044, 28
L.Ed.2d at 438. Although the implicit fic-
tion in forfeiture actions is often acknowl-
edged by courts, lingering concepts derived
from that fiction have kept forfeitures from
receiving clear analysis. As one commenta-
tor noted:
An automobile that had been used to
violate the revenue laws, or the narcotics
laws is not a ‘dangerous’ res.... It is

32. United States v. United States Coin & Cur-
rency, 401 U.S. 715, 721, 91 S,Ct. 1041, 1044, 28
LEd.2d 434, 439 (1971); United States v. One
1976 Lincoln Mark IV, 462 F.Supp, 1383 (W.D.
Pa.1979); United States v. One 1974 Mercury
Cougar, 397 F.supp. 1325 (C.D.Cal.!975).
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neither more nor less dangerous to the
public welfare or safety than any other
automobile. The simple proof of the dis-
tinction, of course, is that such confiscat-
ed automobiles are not in fact destroyed,
but are ultimately sold, their proceeds
going to the public treasury, while the
cars themselves, having publicly ‘expiat-
ed’ for being ‘offending reae,” may re-
sume their normal ‘life” on the public
highways. The ox that gored a person to
death was treated as a real felon—as
were all those domestic animals that were
tried before regular courts in the Middle
Ages for causing the death of a person—
and was duly executed. The procedure
was the natural consequence of a bona
fide concern about a human life and not a
subterfuge by means of which the au-
thorities were aiming to penalize the
owner of the beast. The modern doctrine
of the offending re3, on the other hand, is
a deliberate subterfuge—a judicial fic-
tion, by resort to which the sovereign,
with the sanction of the courts, can im-
pose a punishment on a blameless individ-
ual who is thereby deliberately left with-
out recourse to his constitutional rights of
due process.13

What purpose is left then to forfeiture if it
is not to destroy and expiate the offending
res? One purpose i3 to prevent possible use
of the property in further illicit acts.34 This
purpose is well served when the seized prop-
erty is not returned to the offender. It is
not served when the interests of innocent
non-negligent third parties are left unpro-
tected or uncompensated. All that remain
as purposes for forfeiture are the goals
generally advanced for penal measures.3

33. See J. Finkelstein, SUPIA note 19. at 252.

34. Calero-Toledo v. Pearson Yacht Leasing Co.,
416 U.S. 663, 687, 94 S.Ct. 2080, 2094, 40
L.Ed.2d 454, 470 (1974); F/V American Eagle
V. State, 620 P.2d 657, 668 (Alaska 1980).

35. See State v. Chaney, 477 pP.2d 441, 444
(Alaska 1970).

36. Calero-Toledo v. Pearson Yacht Leasing Co,,
416 U.S. 663, 686-88, 94 S.Ct. 2080, 2093-2094,
40 L.Ed.2d 452. 470-71 (1974). The Court also
noted:
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If this is accurate, then what purpose is
served by punishing the owner who has
done all that reasonably could be expected
to prevent illegal use? Or in punishing a
security holder who has an interest in the
forfeited item and has done everything pos-
sible to prevent its illegal use, especially
considering the minimal control that a se-
curity holder has over an item whose own-
ership is in the hands and direct control of
another? The Supreme Court, in Pearson
Yacht, stated that as to secured creditors,
"confiscation may have the desirable effect
of inducing them to exercise greater care in
transferring possession of their property.” 38
We think that limits must be recognized as
to the care a creditor can be required to
take to safeguard a security interest. We
think that if a party can show "the manner
in which the property came into possession
of such other person" and that "prior to
parting with the property he did not know,
nor have reasonable cause to believe, [ei-
ther] that the property would be used to
violate [the law, or] ... that the violator
had a criminal record or a reputation for
commercial crime," 37 substantive due proc-
ess under the Alaska Constitution requires
that a procedure be available for remission
of the forfeited item.

[8] Here, Cessna Finance has asserted
is an innocent holder of an interest in the
seized airplane which did all it could reason-
ably be expected to do. We conclude that
Cessna has been deprived of its constitu-
tional rights to substantive due process
through the failure of the statutory scheme
relating to forfeitures to provide for remis-
sion of the interests of innocent non-negli-
gent third parties in the forfeited item.

Seizure and forfeiture statutes also help
compensate the Government for obtaining
security for subsequently imposed penalties
and fines, [citations omitted]

416 U.S. at 687 n.26, 94 S.CL at 2094 n.26, 40
L.Ed.2d at 47C n,26. We do not find these
interests compelling when the seizure involves
property of innocent owners and security hold-
ers.

37. 19 CFR § 171.13(a).

t
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Thus, the case is remanded to the superior
court to hold a remission hearing. If Cess-
na Finance can make the requisite show-
ing,3 it is entitled to reimbursement from
the state for its share in the forfeited air-
plane at the time of seizure.

Having determined that the forfeiture
itself violated substantive due process, we
need not consider whether the superior
court was correct in finding that procedural
due process was also violated.

AFFIRMED REVERSED in
part.

in part;

BOOCHEVER, J., not participating.

MATTHEWS, Justice, concurring.

| agree with the result of the majority
opinion. However, the majority’s reasons
for imposing a mens rea requirement as a
part of 5 AAC 81.140(b) seem to me to be
somewhat unfocused.

The majority’s first reason is that with-
out a mens rea requirement the regulation
is overbroad and is therefore void for
vagueness. The concept of overbreadth as
it is used in vagueness cases refers to a lack
of fair notice as to what conduct is punisha-
ble. Stock v. State, 526 P.2d 3, 8 (Alaska
1974). Here there is fair notice in the sense
that the regulation is linguistically precise
in delineating the type of conduct pro-
scribed. The problem with it is that it
includes within its ambit the conduct of
people who have no reason to believe that
what they are doing is criminal. | suggest,
therefore, that the vagueness rationale does
not support the conclusion reached.

The alternative reason set out by the
majority strikes down the regulation be-
cause it has no reasonable relation to a
legitimate governmental purpose. Once
again, this is at best a tangential expression
of what is wrong with the regulation.
There certainly is a legitimate government
interest in preventing the unlawful killing

38. The state argues that Cessna had not done
anything more than a routine credit check.
However, it seems that Rice had neither a prior
criminal record nor a record or reputation as a
game law violator. If the inquiry would have
revealed nothing, the loan was made in good

of game, and imposing strict forfeiture or
criminal fines on persons who transport un-
lawfully killed game bears a relationship to
the accomplishment of that purpose.

I would require mens rea as an element
of this regulation because the penalty for
its violation includes a possible six-month
term of imprisonment. See AS 16.05.900(a).
In my view due process -equires that there
be a culpable mental state in every case
where a sentence of imprisonment may be
imposed. Although we have never uncondi-
tionally adopted such a rule, our cases sug-
gest that it is appropriate.

In Speidel v. State, 460 P.2d 77 (Alaska
1969) we held that a culpable mental state
must exist for there to be a conviction of a
crime. We recognized a "public welfare
offense™ excepton to this rule, and noted
that such offenses are characterized by rel-
atively small penalties, and conviction of
them does not significantly damage one’s
reputation. Id. at 79.

In Alex v. State, 484 P.2d 677, 681 (Alas-
ka 1971), we reaffirmed the principles of
Speidel and noted “the necessity of basing
serious crimes upon a general criminal in-
tent as opposed to strict criminal liability
which applies regardless of intention,” the
goal being to "avoid criminal liability for
innocent or inadvertent conduct" Accord
Kimol 'oak v. State, 578 P.2d 594 (Alaska
1978 te v. Guest, 583 P.2d 836 (Alaska
1978).

Likewise, in the recent case of Hentzner
v. State, 612 P.2d 821,825 (Alaska 1980), we
noted that the " ‘general conditions of penal
liability’ require ‘not only the doing of some
act by the person to be held liable, but also
the existence of a guilty mind during the
commission of the act.””

These case3 establish that mens rea is an
essential element for criminal liability, ex-
cept as to crimes for which the penalties are
relatively small, and do minimal damage to

faith. If Cessna had no knowledge that Rice
was a violator of the game laws and was not
negligent in its inquiry, it is entiUed to remis-
sion_ Ct United States v. One 1972 Ford Pick-
up Truck. 374 F.Supp. 413, 415 (E.D.Tenn.
1973).
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the offender’s reputation. In my view, any
prison sentence i3 an important, even trau-
matic, event in the life of a hdman being,
especially one who conducts his affairs with
an intent to conform to the norms required
by law. Further, any prison sentence is
likely to have a considerable detrimental
effect on one’s reputation. The laws of our
society should not be structured so that an
individual may be jailed for conduct which
he reasonably believes to be lawful. There-
fore, | believe that a mens rea requirement
should be imposed in all cases in which the
penalty may be incarcerat: 1

Many commentators agree with this posi-
tion. For example, in F. Sayre’ article,
Public Welfare Offenses} he notes that the
severity of the penalty represents a cardinal
principle upon which to determine whether
mens rea should be required. He concludes
that if the possible penalty is serious, par-
ticularly if it involves imprisonment, the
defendant’s individual interest weighs too
heavily to allow conviction without proof of
mens rea:

To subject defendants entirely free from

moral blameworthiness to the possibility

of prison sentences is revolting to the
community sense of justice; and no law
which violates this fundamental instinct
can long endure. Crimes punishable by
prison sentences, therefore, ordinarily re-
quire proof of a guilty intent.3
Accord W. LaFave & A. Scott, Handbook
on Criminal Law § 31 at 218 (1972); Model
Penal Code § 2.05, Comments (Tent. Draft
No. 4, 1955).

For these reasons | agree that a mens rea
element should be read into 5 AAC 81.-
140(b).

Iw\
(o | KEtHUMBERSYSTEM}

I. The possibility of incarceration is a dividing
line between serious and non-serious crimes for
other purposes in the criminal law such as the
right to trial by jury and to court appointed
counsel. Alexander v. Citv of Anchorage. 490
P.2d 910. 915 (Alaska 1971): Baker v. Citv of
Fairbanks. 471 p.2d 386, 401-02 (Alaska 1970).
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MUNICIPALITY OF ANCHORAGE.
Petitioner,

V.
James A. BROWN, Responde L
No. 5645.

Court of Appeals of Alaska.

April 9, 1981.

On municipality’s petition for review of
order of the District Court, Third Judicial
District, Beverly W. Cutler, J., dismissing
prosecution against driver for driving while
license suspended, the Court of Appeals
held that failure of the Alaska Department
of Public Safety to give timely notice to
driver, as required by statute, that his
license would be suspended if he failed to
show financial responsibility or contest lia-
bility for an accident in which he had been
involved did not preclude subsequent sus-
pension of his license pursuant to the stat-
ute.

Reversed and remanded.

Automobiles «»144.2(7)

Failure of the Alaska Department of
Public Safety to give timely notice to driv-
er, as required by statute, that his license
would be suspended if he failed to show
financial responsibility or contest liability
for an accident in which he had been in-
volved did not preclude subsequent suspen-
sion of his license pursuant to the statute.
AS 28.20.050.

Allen M. Bailey, Municipal Prosecutor,
Theodore D. Berns, Municipal Atty., An-
chorage, for petitioner.

2. F. sayre. Public Welfare Offenses, 33 colum.
LRev. 55 (1933).

3. 1d. at 72.
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was “clearly mistaken™. The trial court
properly considered all of the appropriate
objectives and elements of sentencing, and
furthermore imposed a sentence basically
consistent with other robbery convictions.
We must therefore uphold the trial court’
imposition of the sentence.

The decision of the trial court is accord-
ingly
AFFIRMED.

w
10 s KEY NUMBER SYSTEk

Edward STORK, Appellant,
V.
STATE of Alaska, Appellee.
No. 2708.

Supreme Court of Alaska.

Jan. 26, 1977.

Defendant was convicted in Thivd Judi-
cial District Court, Anchorage District, C. J.
Occhipinti, J., of the manslaughter Killing
of his common-law wife, and he appealed.
The Supreme Court, Burke, J., held, inter
alia, that the trial court committed reversi-
ble error in omitting the word "culpable”
from its instruction defining negligent
manslaughter and in failing to instruct the
jury that admissions by defendant were to
be viewed with caution.

Reversed and remanded.

Erwin, J., dissented and filed state-
ment.

1 Criminal Law ¢=»1038.1(4)

Plain error doctrine required Supreme
Court to examine defendant’s contention
that trial court committed reversible error
in manslaughter instruction even though no
objection to such instruction was entered at
trial. AS 11.15.040, 11.15.080; Rules of
Criminal Procedure, rules 30(a), 47(b).

2. Homicide <3=74

Under manslaughter statute, proof of
ordinary negligence, not amounting to reck-
less and wanton disregard of consequences
to others, is not sufficient to support convic-
tion for manslaughter; degree of conduct
"more reckless and wanton than would be
involved in ordinary negligence” is required
to constitute culpable negligence under
such statute. AS 11.15.040.

3. Homicide <s=309(l), 340(1)

Trial court in homicide prosecution
committed reversible error when it omitted
term “culpable” from its instruction defin-
ing negligent manslaughter. AS 11.15.G.),
11.15.080; Rules of Criminal Procedure,
rules 30(a), 47(b).

4. Criminal Law <3=1038.2

Failure to give mandatory instruction
is error which Supreme Court must notice
on appeal. Rules of Criminal Procedure,
rules 30(a), 47(b).

5. Criminal Law <3=781(1)

For purpose of determining necessity
for trial court to instruct jury that defend-
ant’s admissions should be viewed with cau-
tion, conflicting versions of cause of vic-
tim's death advanced by defendant consti-
tuted “admissions” since, when considered
together and compared with defendant’s
testimony at trial, they could have been
interpreted by jury as attempt to cover up
truth and as proof of defendant’s conscious-
ness of guilt. Rules of Criminal Procedure,
rule 30(b), (b)(2).

See publication Words and Pi,rases

for other judicial constructions and
definitions.

6. Criminal Law <3=781(1), 1173.2(7)

Trial court committed reversible error
when it failed to charge jury in manslaugh-
ter prosecution that defendant’s admissions
should be viewed with caution; testimony
of three witnesses regarding defendant’s
three conflicting versions of wife’s shooting
was substantial factor leading to his convic-
tion, especially since prosecutor repeatedly
emphasized such testimony in both opening
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and closing arguments. AS 11.15.040;
Rules of Criminal Procedure, rule 30(b),
(b)(2).

7. Criminal Law <s=338(7)

In manslaughter prosecution, prosecu-
tor’s questions regarding whether defend-
ant had paid hospital bills of victim, his
wife, or had supported their children after
wife’s death were improper in that their
probative value was outweighed by their
prejudicial effect. AS 11.15.040.

8. Constitutional Law g=268(8)

Due process is violated when prosecu-
tion calls attention to silence of accused at
time of arrest. U.S.C.A.Const. Amend. 5.

Terry C. Aglietti, Edgar Paul Boyo &
Associates, P. C., Anchorage, for appellant.

Glen C. Anderson, Asst. Dist. Atty., and
Joseph D. Balfe, Dist. Atty., Anchorage,
Avrum M. Gross, Atty. Gen., Juneau, for
appellee.

OPINION

Before BOOCHEVER, C. J., and RABI-
NOWITZ, CONNOR, ERWIN and BURKE,
JJ.

BURKE, Justice.

In this case, Edward Stork appeals his
manslaughter conviction. The indictment
which issued on April 18, 1975 charged
Stork with Kkilling his common law wife,
Ethel, “by shooting her with a handgun.”
On August 18, 1975, a jury found Stork
guilty of manslaughter, as defined by AS
11.15.040.1

The state presented to the jury the theo-
ry that Stork had killed his wife in the
midst of a heated argument. In addition to
evidence of an argument occurring immedi-
ately before the shooting, the state offered

1. AS 11.15.040 provides:

Manslaughter. Except as provided in §§ 10-
30 of this chapter, a person who unlawfully
kills another is guilty of manslaughter, and is
punishable by imprisonment in the peniten-
tiary for not less than one ytar nor more
than 20 years.
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proof that Stork and his wife had for some
time been experiencing marital difficulties,
that Stork had a proclivity towards violence
and had broken his wife’s nose a week prior
to her death, and that he was intoxicated at
the time that he shot Ethel Stork. A ballis-
tics expert testified that the weapon used in
the shooting was 'unctioning normally and
that it had been fired at a distance of
approximately six inches from the victim.
The state also adduced testimony that
Stork had told three different exculpatory
versions of the shooting to various neigh-
bors and relatives. Stork, on the other
hand, testified that the gun had accidental-
ly discharged while he was removing its
clip, causing his wife’s death.

Stork has raised five issues on appeal.
We turn first to his contention that the
trial court erroneously instructed the jury
on the elements required to convict him of
manslaug'ii .er. The court gave two man-
slaughter instructions, one of which set out
the substance of AS 11.15.080, which pro-
vides that manslaughter embraces a killing
by culpable negligence.2 In its instruction,
however, the trial court omitted the term
“culpable” and instructed the jury only that
negligent performance of a lawful act can
constitute manslaughter. The instruction
of which appellant complains provided:

Manslaughter embraces a killing without

malice and intent, in doing some unlawful

act not amounting to a felony nor natu-
rally tending to cause death or great bod-
ily injury, or in doing negligently some

lawful act, or in omitting to perform a

legal duty. It is the unlawful killing of a

human being without intent to Kill or

inflict the injury causing death, commit-
ted accidentally in the commission of
some unlawful act not felonious, or in the
improper or negligent performance of an
act lawful in itself. (Jury instruction no.
7) (emphasis added)

2. AS 11.15.080 provides:

Negligent homicide. Every killing of a hu-
man being by the culpable negligence of an-
other. when the killing is not murder in the
first or second degree, or is not justifiable or
excusable, is manslaughter, and is punishable
rccordingly.
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[1] Stork’s attorney failed to object to

this instruction at trial, and normally this
failure would preclude our consideration of
the point on appeal. Alaska Criminal Rule
30(a);3 Evans v. State, 550 P.2d 830, 843
(Alaska 1976). Pursuant to Alaska Crimi-
nal Rule 47(b),4 however, this court may
notice "plain errors" or "defects affecting
substantial r rhts" which were not previ-
ously brougl o the attention of the trial
court, and tin plain error rule in effect
provides an exception to the provisions of
Criminal Rule 30(a). Dimmick v. State, 449
P.2d 774, 776 (Alaska 1969). We noted in
Dimmick that the plain error exception
should be exercised only “where necessary
to prevent a miscarriage of justice.” In the
case before us, such a necessity exists.

The state has advanced the argument
that since it presented to the jury no evi-
dence tending to support a theory of negli-
gent manslaughter, the omission in the in-
struction was not prejudicial to appellant.
It concedes that if it had submitted the case
to the jury on a negligence theory, an in-
struction distinguishing culpable negligence
from ordinary negligence would have been
necessary.

The state overlooks the fact that in final
argument the prosecutor did argue an alter-
native theory of negligence, saying:

So, if you found that he didn’t intend
to kill his wife or it wasn’t in the heat of
passion but that he carelessly and heed-
lessly handled a weapon or that he was in

possession of a weapon, a 22,
and did things when he was intoxicated,
you will still find manslaughter. In other
words this is an accident that shouldn’t
have happened and it happened maybe
because he was intoxicated. But you will

0. Alaska Criminal Rule 30(a) provides:

- (a) Requested Instructions—Objections. At
the close of the evidence or at such earlier
time during the trial as the court reasonably
directs, any party may file written requests
that the court instruct the jury on the law as
set forth in the requests. No party
may assign as error any portion of the charge
or omissio., therefrom unless he objects
thereto before the jury retires to consider its
verdict, stating distinctly the matter to which

have to review the evidence to decide
what were the facts and what were the
causes. Butin Alaskathe . . . you
will be instructed that the
manslaughter is either voluntary or invol-
untary and there’s no requirement either
way.

[2] In addition, the state fails to discuss
the fact that Stork’s own testimony placed
the question of negligence before the jury.
Stork testified that the gun went off acci-
dentally, while he was unloading it. Thus,
even if the jury chose to believe Stork’
testimony, it could have convicted him of
manslaughter under the court’s instruction
that negligent performance of a lawful act
constitutes manslaughter. However, under
our manslaughter provision, proof of ordi-
nary negligence, not amounting to a reck-
less and wanton disregard of the conse-
quences to others, is not sufficient to sup-
port a conviction for manslaughter. A de-
gree of conduct "more reckless and wanton
than would be involved in ordinary negli-
gence is required" to constitute culpable
negligence. DeSacia v. State, 469 P,2d 369,
372 (Alaska 1970).

[3] Under these circumstances, the trial
court’s omission of the term “culpable” in
its instruction on negligent manslaughter
and its failure to give an instruction which
delineated for the jury the difference be-
tween ordinary and culpable negligence
substantially prejudiced the appellant and
constitutes plain error. Since it is quite
possible that these omissions contributed to
the jury's verdict, reversal is required.
Love v. State, 457 P.2d 622 (Alaska 1969).
See also Thomas v. State, 522 P.2d 528
(Alaska 1974).

he objects and the grounds of his objections.
Opportunity shall be given to make the ob-
jection out of the hearing of the jury by
excusing the jury or hearing objections in
chambers.

4. Rule 47(b), Alaska Rules of Criminal Proce-
dure provides:
() Plain Lrror. Plain errors or defects af-
fecting substantial rights may be noticed al-
though they were not brought to the atten-
tion of the court.
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The second issue raised by this appeal
involves the trial court’s failure to instruct
the jury that the defendant’s admissions
should be viewed with caution, as mandated
by Criminal Rule 30(b)(2). This case was
tried before Criminal Rule 30(b) was
amended in December, 1975, and at the
time of trial it provided in pertinent part:

The court shall instruct the jury on all

matters of law which it considers neces-

sary for the jury’s information in giving
their verdict, and whether or not request-
ed to do so, shall give the following basic

instructions on all proper occasions:
* * * * * *

(2) That the testimony of an accomplice
ought to be viewed with distrust and the
oral admissions of a party with caution.

[4] Although Stork’s attorney neither
requested that an instruction concerning his
client’s admissions be given nor objected to
the court’s failure to give such an instruc-
tion, we have on previous occasions held
that the failure to give a mandatory in-
struction is an error which we must notice
on appeal. Kristich v. State, 550 P.2d 796,
800-01 (Alaska 1975); Anthony v. State,
521 P.2d 486, 489-90 (Alaska 1974).

[5] We consider first the threshold ques-
tion of whether Stork’s differing exculpato-
ry versions of the shooting constituted oral
admissions. On various occasions, Stork re-
lated three different exculpatory versions
of the cause of his wife’s death. He told
one neighbor that the gun fell and went
off, he told another neighbor that the
weapon discharged as he was cleaning it;
and he told his wife’s brother-in-law that he
was unloading the gun when it fired acci-
dentally. The state argues that these in-
consistent statements did not constitute ad-
missions since they were exculpatory in na-
ture. If the state is correct, and there were
no oral admissions in evidence, the trial
court was not required to instruct under
Criminal Rule 30(b)(2). See Avery v. State,
514 P.2d 637, 644 (1973).

5. McCormick does point out that while some
authorities view exculpatory statements which
tend to imply guilt as admissions against inter-
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In his treatise on Evidence, McCormick
distinguishes between confessions and ad-
missions and points out that an admission
need not be an acknowledgment of facts
which directly establish the defendant’s
guilt. Statements which are intended to
prove innocence but which, when proven
untrue, imply guilt arc admissions.

[An admission exists where] the mere
making of the assertion (without regard
to its truth) tends to prove guilt. For
example, in a conspiracy trial evidence
was introduced that one defondant had
denied knowing the other defendants on
a given date. This was an admission
because the assertion, when considered
with other proof which tended to show it
was erroneous, indicated consciousness of
guilt and therefore permitted an infer-
ence of actual guilt. McCormick, Evi-
dence, 2d Ed., § 146, p. 310, citing Wil-
eliamson v. United States, 310 F.2d 192,
199 (9th Cir. 1962).5

Stork’s conflicting versions of the cause of
his wife’s death follow the same pattern as
the example given by McCormick. They
constituted admissions because when con-
sidered together and compared with Stork's
testimony at trial, they could have been
interpreted by the jury as an attempt to
cover up the truth and as proof of Stork’
consciousness of guilt.

[6] The issue for determination thus be-

comes whether the trial courts failure to
give the mandatory instruction constituted
reversible error. In three of our previous
decisions we have discussed this,issue in
some detail, and our analysis in all three
cases centered on the importance of the
admission or the accomplices testir.ony to
the government’s case and its impact on the
jury's verdict. In Bakken v. State, 489 P.2d
120 (Al. ska 1971), the defendant, charged
with statutory rape, had allegedly made
comments to his friend regarding the size
of the prosecuting witness' vagina. We
found that the friend’s testimony “assumed

est others place exculpatory statements in a

separate category. See Stafe V. CObb, 2 Ariz,
App. 71. 406 P.2d 421, 423 (1965).
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a crucial role in the conviction of Bakken,"6
and held that the trial court’s failure to
give the mandatory instruction was obvi-
ously prejudicial, “given the closeness of the
case ard the importance of Johansen’s testi-
mony concerning Bakken’s purport2d ad-
mission. ."7 In Anthony v. State,
521 P.2d 480 (Alaska 1974) we used a simi-
lar analysis. In that case, an accomplice’s
testimony was the only evidence placing
Anthony at the scene of the crime and
reliably demonstrating his motive or guilty
knowledge. We held that "because the tes-
timony alone was a substantial factor lead-
ing to Anthony’s conviction, the conclusior
that the failure properly to instruct under
Criminal Rule 30(b)(2) constituted prejudi-
cial error is inescapable.”8 In Kristich wv.
State, 550 P.2d 796 (Alaska 1976), however,
we found that the failure to instruct re-
garding an admission by the defendant was
not prejudicial error. The defendant in
that case told police that "the roll,” house
money in a gambling operation, was across
the street. We held that in view of all the
other evidence of maintenance of a gam-
bling operation at the defendant’s house,
includ 1 early morning arrivals at the
house, the sound of chips, gambling para-
phernalia found on the premises, and money
on a bar with people gathered around it, the
admission did not appreciably affect the
jury’s verdict.

The facts of the case now before us fall
somewhere between those in Bakken and
Anthony, where the admission or accom-
plice’s testimony essentially comprised the
state’s entire case, and those in Kristich,
where other evidence of a gambling opera-
tion was plentiful. We conclude that the
testimony of three witnesses regarding
Stork's three conflicting versions of the
shooting was a substantial factor leading to
his conviction, especially since the prosecu-
tor repeatedly emphasized this testimony in
both his opening and closing arguments.
Under the test for harmless error articulat-
ed in Love v. State, 457 P.2d 622, 632 (Alas-
ka 1967), we cannot fairly say that the trial

0. 489 P.2d at 123

7. 489 P.2d at 125.

courts omission of the mandatory instruc-
tion “did not appreciably affect the jury’s
verdict." The trial court's failure to give
the Rule 30(b)(2) instruction constituted
prejudicial error.

Because additional issues raised in this
appeal may come up again during retrial of
the case, we consider two points which
would not otherwise be dispositive.

[7] First, Stork contends that the prose-
cutor’s questions regarding whether Stork
had paid Ethel Stork’s hospital bills or had
supported their children after Ethel’s death
were improper. The trial court disallowed
the question concerning payment of the
hospital bills, but permitted the question
regarding payment of child support. Al-
though the state argues that these ques-
tions constituted proper cross-examination
and were designed only to impeach Stork’s
testimony that he had a close and caring
relationship with his family, we find their
probative value to be outweighed by their
prejudicial effect. See generally Poulin v.
Zartman, 542 P.2d 251, 260 (Alaska 1975).

[3] Second, the appellant argues that
repeated questioning regarding his failure
to give a statement to the police was preju-
dicial error. Although Stork’s attorney
may have waived his client’s fifth amend-
ment rights by failing to object to this line
of questioning, we need not reach the issue
of plain error, due to our resolution of the
other issues in this case. We do note, how-
ever, that due process is violated when the
prosecution calls attention to the silence of
the accused at the time of arrest. Miranda
v. Arizona, 384 U.S. 438, 86 S.Ct. 1602, lo
L.Ed.2d 694 (1966). Justice White confront-
ed this issue in his concurring opinion in
United States v. Hale, 422 U.S. 171, 95 S.Ct.
2133, 45 L.Ed.2d 99 (1975).

When a person under arrest is
informed, as Miranda requires, that he
may remain silent, that anything he says
may be used against him, and that he
may have an attorney if he wishes, it

8. 521 P.2d at 492.
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seems to me that it does not comport

with due process to permit the prosecu-
tion during the trial to call attention to

his silence at the time of arrest and to

insist that because he did not speak about

the facts of the case at that time, as he

was told he need not do, an unfavorable

inference might be drawn as to the truth

of his trial testimony, 422 U.S. at 182—
83, 95 S.Ct. at 2139.

We need not treat the sentencing issue
which appellant has raised in this case.

REVERSED and REMANDED.

ERWIN, Justice, dissenting.

I dissent. | do not think this case is an
appropriate one 1in which to exercise the
doctrine of plain error and to waive the
requirement of Criminal Rule 30(a) requir-
ing the appellant to object to the instruc-
tion in the trial court before his claim of
error is considered on appeal.

-fw\

(o | KEY NUMBER SYSTEM~

INTERIOR CREDIT BUREAU,
INC., Appellant,

V.

Vernon BUSSING a/k/a Vern C.
Bussing, Appellee.

No. 2822.

Supreme Court of Alaska.

Jan. 31, 1977.
Assignee of creditor brought suit
against debtor.  The Superior Court,

Fourth Judicial District, Fairbanks, Gerald
J. Van Hoomissen, J., granted the debtor’s
motion to confirm a settlement agreement
and assignee of creditor appealed. The Su-
preme Court, Boochever, C. J., held that
where there was no dispute as to the mate-
rial terms of an oral settlement stipulation,
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the stipulation was enforceable where both
parties admitted either in a writing filed
with the clerk or orally in open court that
the settlement had been reached.

Affirmed.

1. Appeal and Error <3=761

Argument not in points on appeal and
not raised in trial court would not be con-
sidered by Supreme Court.

2. Stipulations <3=6, 7, 9

Purpose of rule providing that stipula-
tions between parties or their attorneys will
be recognized only when made in open
court, or when made in writing and filed
with clerk, is to avoid expending court re-
sources to resolve arguments as to existence
and terms of oral settlement agreements.
Rules of Civil Procedure, rule 81(e).

3. Compromise and Settlement «=2
Stipulations <3-1
Stipulations and settlements are fa-
vored in law because they simplify, shorten
and settle litigation without taking of valu-
able court resources. Rules of Civil Proce-
dure, rule 81(e).

4. Stipulations <3=7

Where there was no dispute as to mate-
rial terms of oral settlement stipulation,
stipulation was enforceable where both par-
ties admitted either in writing filed with
clerk or orally in open court that settlement
had been reached. Rules of Civil Proce-
dure, rule 81(e).

Peter J. Aschenbrenner, Fairbanks, for

appellant.
Thomas P. Blanton, .Fairbanks, for appel-

lee.
OPINION

Before BOOCHEVER, C. J., and RABI-
NOWITZ, CONNOR and BURKE, JJ.
BOOCHEVER, Chief Justice.

In this appeal, Interior Credit Bureau
(ICB) challenges the enforceability of an

1 See Erwin. J., dissenting, Bakken v. State. 489 p.2d 120, 127 (Alaska 1971).
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i STEVE COWPER, GOVERNOR

| QA R
PlJ i ™ F SXIHAI Juffu REPLY TO:
DEPARTMENT OF LAW 0 g wves

ANCHORAGE. ALASKA 99501

CTI3

ONfICTOFf 77/f>4TTORNEY GENERAL PHONE: 19071 276-3550
CIin NATIONAL CENTER
March 10, 1988 100 CUSHMAN ST
SUITE 400

FAIRBANKS, ALASKA 99701

Representative Sara Gotten PHONE: 19071 452-1663
Representative Adelheid Herrmann [JP.0. BOY K-STATE' CAPITOL

Co-Chairmen, House Resources Committee JUNEAU. ALASKA™ 99811

P. 0. Box V PHONE; (9071 465-3600

Juneau, AK 99811

Re: HB 364, for An Act Relating
to Commercial Fishing Violations

Dear Representatives Cotten and Herrmann:

Our office recently received a copy of the letter,
dated February 22, 1988, that Soldotna attorney Chuck Robinson
sent to at least one member of the House Resources Committee
regarding HB 364, a bill for an act relating to commercial

fishing violations. That bill wmld, among other things,
increase the maximum fines for violations and misdemeanors
involving commercial fishing. We believe Mr. Robinson®s views

are mistaken and offer our own in response.

Mr. Robinson first states that it is "fundamentally
unfair™ to allow suspension or revocation of a commercial Tfishing
license as a penalty for violation of a fisheries regulation

governing "allocation”™ of fisheries resources. Mr. Robinson
argues that allocation regulations are made "generally for purely
socioeconomic reasons" (letter at page 2) and that therefore

violation of these regulations should not subject the violator to
the same_penalties that may be 1imposed wupon a Tfisherman who
violates"a "conservation”™ law.

As the House Resource Committee members know, when the
board of fisheries makes commercial fisheries regulations it must
insure that Tfisheries stocks are managed in a manner that
conserves the resources on a sustained vyield basis. AS
16.05.221} Alaska Const, art. VIII, sec. 4. The board must often
also allocate between different fisheries or user groups. 1In so
doing, the board must consider certain allocation criteria sec
out at AS 16.05.251(e) and 5 AAC 39.205.

An allocation of fisheries resources among fishermen 1is
premised upon a level of harvest that will not harm those
resources. Violation of an allocation based regulation may just
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as likely be detrimental to public Tfisheries resources as a
violation of a conservation based regulation because the total
harvest exceeds (or may exceed) the intended level and may be
unaccounted for. For example, the fisheries board may decide to
open an area or period for one gear type instead of another. A
harvest by a person using illegal gear still harms the resource
and that kind of violation can have a ripple effect upon the
entire resource management program by upsetting often carefully
balanced guideline harvests for specific areas or times. Thus,
it is not improper to treat persons who violate regulations bcsed
on allocation the same as persons who violate regulations based
on a conservation rationale.

The second argument advanced 1in Mr. Robinson®s letter
is that increasing the possible maximum ¥fine for a noncriminal
strict liability violation from the $300 maximum authorized by
the court in Constantine v. State, 739 P.2d 188 (Alaska App.
1987) to $6,000 is unfair. While Mr. Robinson concedes that some
higher fine is needed, he asserts chat it is unfair to 1increase
the fine to a level higher than the maximum fine for a
misdemeanor. (Under AS 12.55.035(b)(3) and (4), the maximum fine
in the general criminal code for a class A misdemeanor is $5,000
and the maximum fine for a class B misdemeanor is $1,000; under
AS 16.05.720, the maximum Ffine for a commercial Tfisheries
misdemeanor 1is presently $5,000). Mr. Robinson also argues that
there 1is no need to impose fines in strict liability cases
"greater than those imposed for criminal violations,"” (letter at
page 3) because unintentional conduct cannot be deterred.

The first flaw in Mr. Robinson®"s reasoning 1is that to
allow the state to pursue a noncriminal strict liability
violation in which the state does not have to prove intent does

hot necessarily mean that the violation was unintentional. It
only means that the state does not have to meet the often
impossible burden of proving intent. The state often prosecutes

commercial fisheries offenders on a strict liability theory even
though there is evidence of a more culpable mental state.
Moreover, imposition of a Tfine not only serves the purpose of
deterring conduct, but 1is also intended to compensate the public
for damage to public trust resources and management regimes and
to reaffirm societal norms.

A second flaw in Mr. Robinson®"s rationale relates to
his assertion that to raise the strict liability maximum fine to
$6,000 would create a fine higher than allowed for a misdemeanor.
While it is true that most misdemeanor fines are presencly less
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than $6,000, it 1is also true that the legislature has wide
discretion to determine what maximum Tfine 1is appropriate for
various misdemeanor offenses, HB 364, for example, would raise
the maximum misdemeanor fine for commercial fishing violations to
$15,000. The maximum Tfines set in title 11, Alaska statutes
(criminal code), do not restrict the legislature from
establishing different maximum fines for misdemeanors in title 16
(fish and game) or other areas. See, e.g., AS 46.03.790(d)
($25,000 misdemeanor fine for failure to report or to falsely
report an oil discharge),

It should be noted that HB 364 is intended, to some
extent, to return the treatment of commercial fisheries cases to
the status quo that existed before the court decisions in
Reynolds v. State, 655 P.2d 1313 (Alaska 1982), Beranv. State,
705 P.2d "128b (Alaska App. 1985), and Constantine v. State, 739
P.2d 188 (Alaska App. 1987). Before <chase court ruiings,
commercial Ffisheries cases were traditionally treated as strict
liability offenses -- with a maximum fine of $5,000 (in addition,
forfeiture of gear and equipment and jail time had been
authorizad.) The above-cited <cases interpreted the relevant
state statutes as expressing legislative intent to Ilimit the
maximum Ffine for a strict liability commercial fisheries offense
to $300. HB 364 would make it clear that the legislature does
not intend to limit the maximum strict liability fine to a mere
$300.

It should also be stressed that the maximum fine
proposed for strict Jliability violations in HB 364 is not a
mandatory fine; the courts retain the power to tailor the amount
.0f a fine to the individual circumstances of the case and the
economic, s.tatus of the fishery 1in question. See, e.g., Karr wv.
State* ““686 "HP.2d 1197 (Alaska 1984) (court must consider
defendant"s ability to pay a fine).

A third component of HB 364 that Mr. Robinson
criticizes 1is the burden cf proof proposed for noncriminal strict
liability offenses. Mr. Robinson argues that noncriminal
offenses must be proven by the criminal standard of "beyond a
reasonable doubt”™ and he implies that the Governor®s transmittal
letter inaccurately interprets the definition of "violation" in

AS 11.81.900(56) as specifing the burden of proof of "by a
preponderance of evidence."

HB 364 specifies that the burden of proof iIn a
noncriminal strict liability offense is the civil burden of "by a
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preponderance of the evidence,"” rather than the burden of proof
required in criminal cases of "beyond a reasonable doubt.™ This
is consistent with the noncriminal nature of these strict
liability offenses and, we believe, with applicable case law.

Moreover, the Governor®s transmittal letter does not
state that the definition of "violation”™ in AS 11.81.900(56)
includes a defintion of the burden of proof of "by a
preponderance of evidence," as Mr. Robinson suggests. The
Governor®s transmittal letter actually states in pertinent part:

In summary, sec. 3 of the bill will bring
treatment of most commercial Tfisheries cases as
strict liability offenses back to the situation
that existed before the Beran and Constantine

decisions. The section also sets out the rule
already established by the court in Beran and 1in
AS 11.81.900(56) that a "violation" is a

noncriminal offense and that a person charged with
a violation is not entitled to a trial by jury or
to representation at public expense. It also
specifies that 1in a noncriminal violation the
state bears the burden of proving the violation
"by a preponderance of the evidence."

The word "it" in the last sentence above obviously
refers to section 3 of the bill, not to AS 11.81.900(56),
contrary to Mr. Robinson®s interpretation.

The fourth argument Mr. Robinson makes with respect to
HB 364 is that it would violate principles of equal protection
embodied in. the state and federal constitutions to increase the
maximum®"fine For commercial fisheries misdemeanor offenses to an
amount greater than that imposed for violation of other laws
relating to other occupations. We believe there is no merrt to
this assertion, as explained below.

Commercial fisheries violations can readily be
distinguished from violations involving laws governing other
activities or occupations. Commercial fisherman harvest, for
commercial use, fish that belong to all the people of che state
-- a public trust resource. A violator can net, in certain
fisheries, $10,000 to $15,000 1in one illegal set. In other
fisheries, fishermen invest millions of dollars in equipment and
may reap profits in the six digit range. There 1is no question

that the legislature can amend -- and increase -- the misdemeanor
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fines applicable to commercial fisheries without addressing
violations relating to other occupations. As noted before, the
maximum fine of $5,000 for a commercial Ffisheries violation has
not changed since the 1920°s. Other statutes presently in force
authorize noncriminal fines that could exceed $100,000. See,
e.g., AS 46.03.758 (environmental pollution violations). Ocher
statutes provide criminal fines far larger than the $15,000
proposed in HB 364. See AS 46.03.790(d) (criminal penalties up
to $25,000 for false reporting of or failure to report an oil
discharge).

A fifth argument in Mr. Robinson"s letter is that it
may be unconstitutional to provide simple negligence as the
culpable mental state required for commercial fisheries offenses.

Mr. Robinson states "under this definition [of negligence] a
person could be found guilty of a crime for conduct that was
purely accidental."” It 1is difficult to perceive what Mr.
Robinson means by "purely accidental." Many accidents of course
do involve negligence. We believe it ic clear from case law 1in
Alaska that in order to be liable for a misdemeanor a person must
be shown at the Ileast to have been "negligent,” and that the

definition of negligence in the context of commercial Ffisheries
violations can, without any constitutional problems, simply be
defined as a deviation from the standard of care a reasonable
person involved in commercial fishing would observe 1in the
situation. See, e.g., Reynolds v. State, 655 P.2d 1313, 1316-17
(Alaska App."198277

For the same reasons stated above with respect to the
amount of fines, the legislature 1is not bound by the definitions
mof criminal intent found in title 11 (the general criminal code).
We believe, .that to require proof of a "gross"™ deviation from the
standard""""of"" care for commercial fisheries violations would
present a very serious and unjustified roadblock to prosecution
of commercial fisheries <cases, as District Attorney Charles
Merriner explained to a subcommittee of the House Resources
Committee on March 1, 1988.

As stated above, it should be emphasized chat fines for
both strict liability violations and misdemeanors proposed 1in HB
364 are maximum Fines. A sentencing jJjudge has discretion to
fashion an appropriate fine that 1is lower, caking 1into account
the unique circumstances of each case and each fishery,
including, in misdemeanor cases, the seriousness of the
negligence involved.
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We hope these comments will be of assistance to your
committee 1in reviewing HB 364 and we appreciate the opportunity
to comment.

Yours sincerely,

GRACE BERG SCHAIBLE
ATTORNEY GENERAL

By: A -
Sarah E. McCracken
Assistant Attorney-General ..

SEM/jmo

cc: Rep. CIliff Davidson
Rep. Lyman Hoffman
Rep. Mike Navarre
Rep, Drue Pearce
Reo. Richard Shultz
Rep. Heinrich Springer
Rep. John Sund
Sen. Paul Fischer, S. Resources Committee
Rep. C. E. Swackhammer
Arthur Robinson, Esq.
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and
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REP:MIKE NAVARRE

FOR YOUR INFORMATION

- existing law v. CSHB 364 (Judiciary)
Violation | Misdemeanor
now: strict liabilty negligence
HB364: same same
now: no yes
HB364: same same
now: no yes
HB364: same same
now: no up to one year
HB364: same same
now: £ 300 $ 5,000
HB364: $ 3,000 1st offense $ 15,000
$ 6,000 2nd or * larger pocential fine
subsequent offense in big 4" cases and/or

for 3-time offenders

AS.16.05.190 calls for discretionary
forfeiture of gear, mandatory forfeiture of fish in
violation or misdemeanor cases. AS 16.05.195 calls
for discretionary forfeiture in misdemeanor cases.

now:

AS 16.05.710(a) allows for forfeiture & suspension
of "licenses , it"s unclear as to whether this means
crewmember licenses OR limited entry permits, also
unclears as to whether a CRIMINAL conviction 1is
required for forfeiture of these licenses.

(this subsection was written 1in 1960, long before
limited entry permits existed)

HB 364: FISH: |
Upon conviction, fish are forfeited in either
strict liability or misdemeanor cases. However,
bill establishes rebuttable presumption that fish
were taken illegally. If defendant can prove some
or all of the fish were not taken 1illegally, they
can get them (or their fair market value) back.
The defendant must prove this by a preponderance
of the evidence.

EQUIPMENT: vessel or Vessel or gear MAY be
gear CANNOT be forfeited forfeited by court
LICENSE OR PERMIT: License and/or permit
MAY be suspended for up
to 1 year for a first or
second misdemeanor
conviction, SHALL be
suspended for up to

3 years for a third or
subsequent conviction.
Cannot be transferred or
sold while suspended.

CANNOT be suspended.



The reason for HB 364 1is this: recent court of appeals decisions
have seriously reduced the deterrant effect of penalties for
commercial Tfishing offenses. The pertinent court cases are:

Reynolds v. State (1982)
Beran v. State (1985)
Constantine v. State (1987)

In Reynolds v. State, the court refused to hold a commercial
fisherman "strictly liable” for his conduct, requiring the state to
prove at least a culpable mental state of negligence to establish a
criminal offense. The court did suggest, indirectly, that the
legislature could enact a "strict liability"” violation category if
it wished.

Subsequently, the Board of Fish adopted regulations establishing
strict liability as an applicable mental state for commercial
fishing violations.

In Beran v. State, the court affirmed that the legislature had
authorized the Board to make the breach of commercial Ffishing
regulations a "violation"™, but that this strict liability offense
could not lead to "criminal penalties". In this particular case,
"criminal penalties” was defined as a jail sentence. The court
indicated it would uphold the fine of $2500.

In Constantine v. State, because they lacked ocher legislative
definition, the court concluded that a "violation"™ 1in a commercial
fishing case would also fall under the definition of "violation"™ for
criminal procedure, and applied AS 12.55.035(b)(5), which limits
fines to $300. If the state wished to impose a larger fine, it
would have to prove negligence mens rea, and prosecute the case as a
criminal offense, rather than relying on the strict liability.

Through all these cases, the court did not address, or else they
upheld, forfeiture of the fish taken as a result of the offense.

ECE SR
CS HB 364 (Judiciary) accomplishes the following:
Bill Sec 1.
Revised AS 16.05.170 (a): Clarifies that the court may suspend a
commercial fishing license and/or limited entry permit for a
criminal conviction (not a strict liability conviction).

Bill Sec. 2.

Revised AS 16.05.710: Clarifies that while a permit 1is suspended, a



card may not be issued and the permit may not be transferred or
sold, also clarifies the definition of licenses and permits.

Bill Sec. 3.

New AS 16.05.722: Establishes strict liability offenses as
violations, and sets penalties. Clarifies existing law that upon
conviction, forfeiture of illegally taken fish (or their fair market
value) 1is mandatory.

Note: it is a "rebuttable presumption” that the fish on board or at
the site were taken illegally. If the defendant can prove the
contrary by a preponderance of the evidence, they can reclaim all or
part of the fish (or their fair market value).

Also, it makes it clear that for a strict liabilty offense, the
defendant is not allowed a jury trial or public defender (the same
as a "violation"™ under criminal code).

New AS 16.05.722: Raises the maximum fine for a criminal commercial
fishing conviction from $5,000 (established in 1924) to $15,000,
more accurately reflecting the current value of commercial fishing

offenses. Also states that forfeiture of fish is mandatory upon
conviction, and allows for the same "rebuttable presumption™ as in
strict liability offenses. As in existing law, forfeiture of gear

or vessels is up to the discretion of the court.

If the conviction is for one of the following (referred to as the
"big four™), the court MAY impose an additional fine equal to the
gross value of the fish:

Commercial fishingin closed waters,

Commercial fishingduring a closed period or season,

Commercial fishingwith illegal gear,

Commercial fishingwithout a limited entrypermit or the
permit holder present, if required by law or regulation.

A WN R

Additionally, if it is the defandant®s THIRD criminal conviction of
one of the "big four"™ listed above, the court SHALL impose a fine
equal to three times the gross value of the fish, or $10,000,
whichever 1is greater.

""Bill Sec."s 4 and 5 make the proper technical amendments to
existing statutes.

Bill Sec. 6 is the effective date clause.



PRESENT.LAW

AS 16.05.720:

All violations of AS 16.05.480-
16.05.690 are misdemeanors
punishable by:

a) fine up to $5000

b) up to 1 year in prison

Additional penalties:

AS 16.05.710:

forfeiture of commercial fishing
license for up to one year

(1st & 2nd conviction);

up to three years (3rd conviction)

AS 16.05.190:

equipment used in violation of

F & G statutes and regulations

may be seized and may be forfeited
after conviction in a criminal case
under AS 16.05.195 (a)(1) or in a
civil proceeding under

AS  16.05.195(a)(2).

HBJtM
AS 16.05.720 is repealed.

New sec. 16.05.723, provides
that one who negligently
violates 16.05.44-16.05.690
is guilty of a misdemeanor
and is punishable by:

a) a fine up to $15,000
b) up to 1 year in prison
Additional penalties:

AS 16.05.710:

amended to include possible
forfeiture of limited entry permits
and interim use permits. Only
misdemeanor convictions
subject offender to possible
forfeiture of licenses & permits.

AS 16.05.190: no change.
(Note: this section makes
reference to forfeiture upon
conviction for a violation of

F & G statutes and regulations.
This presumably means that
the forfeiture applies regardless

CSHD 364
AS 16.05.720 is repealed.

Same as HB 364

Same as HB 364

Same as HB 364

Additional penalties:

Same as HB 364, except
3-year license suspension/

forfeiture kicks in at second
conviction.

Same as HB 364



Under AS 16.05.190, fish may

be seized under a valid search.
Upon convictionv the fish are
forfeited, according to the statute.

Under AS 16.05.195, fish taken,
transported or possessed in violation
of Title 16 or F & G regulations may
be forfeited after conviction in a

criminal case or in a civil proceeding.

If convicted of one of the "BIG 4"
violations, in addition to all

other penalties, the violator is
punishable by a fine of not less
than the gross value to the
fisherman of the fish found on
the vessel or at the fishing site

at the time of the violation.

If it's a 3rd conviction, in addition
to the possible license forfeiture
under AS 16.05.710, the fine is
not less than three times the
gross value of the fish or
$10,000., whichever is greater.

of the offender’s mental state.)

AS 16.05.195: no change.

(Note: 16.05.723 itself requires

the court to forfeit any fish taken

in connection with the violation

(or its fair market value). There

is a rebuttable presumption that

fish found on board or at the site
were taken in violation of the law.
The Court may not use both .195
and .723 to make a double forfeiture

If convicted of one of the "Big 4"
offenses prosecuted as a
misdemeanor, the additional
fine for gross value of the fish
remains as in existing law.

AS 16.05.195 not amended,
but 16.05.723 gives Court
discretion to forfeit fish.

Same as HB 364, except that
""gross value™ fines are discretionary
with the Court.



The Court of Appeals has ruled
that, absent authorization from
the Legislature, the penalties

for any offenses prosecuted under a

strict liability theory may not

include imprisonment, and
fines may not exceed $300.

that

New section 16.05.722 provides that
that a person who offends with no
culpable mental state is guilty of
a violation and is punishable by:

a) a fine of up to $6,000
b) mandatory forfeiture of fish
taken in connection with the

violation.

There is no jury trial and no
public representation.

Same as HB 364,
except Court may impose the
following:

a) $3,000 fine for 1st conviction

$6,000 fine for 2nd and subsequent
convictions.

b) additional fine of 50% of value of fish
on board or at site at time of violation.
(1st conviction)

additional fine of full value of fish
(2nd and subsequent convictions)



v ' MEMORANDUM State of Alaska

TO;

THRU:

from:

02 00'A (Rrr Kt&l

DEPARTMENT OF LAW/CRIMINAL DIVISION

RONALD W. LORENSEN DATE. August 18, 1987
Deputy Attorney General « ofF"cf-
Lhedl) nM It TR\
NOELUaeN]]

N RIECT. Application of

Strict Liability
to Fish and Game
Offenses

iy r W. H. Hawley
Assistant Attorney General
OSPA — Anchorage

Legislation is needed to authorize the imposition of
increased penalties for fish and game offenses. The need for
this legislation stems from inflation and from three decisions
issued by the court of appeals, Reynolds v. State, 655 P.2d
1313 (Alaska App. 1982); Beran v. State, 705 P.2d 1280 (Alaska
App. 1985) and Constantine v. State,  P.2d _ (Alaska App.-,
July 2, 1987) .

Historically, fish and game offenses were treated by
the courts as strict liability offenses. However, in Reynolds,
the court of appeals refused to hold a commercial Tfisherman
strictly liable for his conduct. The court held that the sk« te
would have to prove at least negligence to establish a criminal
offense. The court indirectly suggested, however, that the
legislature could enact strict liability offenses if it wished.

In response to this judicial i1nvitation, the Board of
Fisheries adopted regulations establishing strict liability as
the applicable mental state for commercial fTishing violations.
In Beran v. State, the court ruled that the legislature had
authorized the Board of Fisheries to make the breach of a com-
mercial Tfishing regulation a "violation,” that 1is, 'a strict
liability offense which would be punishable by a non-criminal
fine." 705 P.2d at 1284. However, the court held that the
regulations Were only valid to the extent that they did not
lead to the imposition of “criminal penalties.” The Beran
court, without directly deciding the 1issue, indicated they
would uphold a fine of $2,500.00. 705 P,2d at 1085 n.6.

In Constantine v. State a majority of the court con-
cluded that the maximum fine for a violation could not exceed
$300.00. See AS 12.55.035(b)(5). Il1legally taken fish and the
net used to catch the Tfish can still be forfeited, but the
court held that the higher provision for fines in Title 16
($5,000) can be utilized only if a person is convicted of a



Ron Lorensen August 18, 1987
Page 2

mcrime”; that 1i1s, If the state proves negligence rather than
relying on strict liability. The court merely ruled that the
legislature had not yet authorized any fine greater than $300
and did not decide whether Hlarger fines could be 1mposed that
did not amount to criminal penalties. A copy of the
Constantine opinion iIs attached.

Legislation i1s needed to authorize higher fines for

violations — perhaps up to $5000. $300.00 fines are meaning-
less to commercial fishermen. They would pay $300.00 fines in
advance. The court 1iIndicated in Constantine that the

legislature should make Tfindings indicating that substantial
penalties are necessary. Legislation authorizing civil Tines
similar to those provided by the Magnusen Act might also be
appropriate. More substantial forfeitures should also be

permitted to supplement the existing enforcement scheme or as
an alternative.

A separate reason new penalty provisions are needed
iIs iInflation. The present Title 16 penalty provisions which
generally provide for maximum fines of $5000 were enacted many
years ago and should be revised upward to permit more substan-
tial fines when the state establishes a ecrime” — that a
defendant acted negligently, recklessly, or intentionally. A
single set near the mouth of a stream may prevent spawning and
effectively ruin an entire run of salmon. Secondly, the in-
centive to Tish 1illegally 1is high because, for example, a
single illegal set for salmon at the right time and place can
result in the catch of $15,000.00 worth of fish. Thus, larger
fines, as well as 1imprisonment, and Tforfeitures of TfTishing
vessels should be available as penalties for these more serious
violations.

Finally, i1f the foregoing legislation is offered, the
other penalty provisions in Title 16 should be reviewed and
possibly harmonized.

cc: Liza McCracken
Charles Merriner
Larri 1. Spengler
Don W. Collinsworth ~
Capt. Jack Jordan

WHH/jgm



7 memorandum State f Alaska

Department of Lav

TO DATE:
Honorable Don Collinsvorth July 14t 1987
C<*e*»sJbensr file no.:
Mpt* of Tiah & Gam
THRU: TELEPHONE NO.:
465-3600
SUBJECT:
Constantine v.
FROM: Larri Irene Spengler State (maximum fine
Assistant Attorney General strict liability
Natural Resources Section-Juneau violations $300)

Attached 1s a recent court of appeals decision in
Constantine v. State P.2d Op. No. 717(Alaska App., July
T, 1987). Thiscase examined the question of what "noncriminal
fines are permissible when someone is convicted of a violation of
a Tish and game regulation, under a strict liability standard.
This situation contrasts to criminal fines and taprisonmnt which
may be imposed on individuals convicted of violating fish and
game regulations upon a showing cf at least negligeaee* which
conviction constitutes a misdemeanor, rather than a violation.

The court held that AS 12.55.035(b)(5) controls Cha
maximum fine for a violation, $300, and thus $300 is the maxima
fine that can be 1imposed for convictions of violations of fish
and game regulations. Additionally, the court noted that i1t saw
"no reason to allow a defendant,even if he or she acted without
fault, to have a valid claim to fish or game obtained in
violation of .a regulation.”™ Decision, p. 7. However, the $300
fine and forfeiture of 1llegally taken fish or game for a
violation (under strict liability) contrasts with the
significantly higher fines for a misdemeanor (if negligence or
intent can be proved) authorized by AS 16.05.720, and with the
forfeiture of equipment used in conjunction with the misdemeanor
authorized by AS 16.05.195.

The Department of Lav"s Office of Special Prosecutions
and Appeals, which handled the appeal, 1s currently considering
petitioning the state supreme court for a review of the court of
appealsl decision. We will keep you apprised of any
develop- Ts.

la the meanwhile, 1t 1s worth noting that the court
mentioned that it was not authorized to impose more substantial
sanctions for strict liability violations unless "the legislature
should specifically indicate that it 1is necessary to 1impose

substantial penalties,” and the legislature "should also
establish the nature of these penalties, even if they can be
properly denominated as noncriminal penalties.” Decision, p. 7.

Thus, even if the supreme court accepts a petition for review of
the Iower court®s decision, your department may wish to consider

02-001 A (R.v 10-84)
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Dept. odLjlah and Game page 2

whether it would be appropriate to recommend to the governor-"s
office that some legislative action be sought in the future.

LI1S/cck
Attachment

cc w/attach.:
Steve Pennoyer
Norm Cohen
Ken Parker
Beth Stewart
Norval Netsch
Lew Pamplin
Steve Behnke
ADF&G

Liza McCracken
DOL

W.H. Hawley
OSPA/Anchorage



Alaska Olourt j&ustm
jstatc uf Alaska

OFFICE OF ADMINISTRATIVE DIRECTOR

303 K Street
Anchorage, Alaska 99501

March 29, 1988

Representative John Sund
Chair

House Judicial Committee
Box V

Juneau, Alaska 99811

Re: Fish and Game Bail Forfeiture Schedule

Dear Representative Sund:

The Supreme Court has adopted the changes in the Fish and Game Bail

Forfeiture Schedule which were recently recommended to it. Attached is
a copy of Supreme Court Order No. 892 which amends Administrative Rule
43.2 effective April 1. | have marked on it the new offenses being added

by this amendment.

Thank you for your assistance with the revision of the schedule.
Sincerely,
Susan Miller

Office of Special Projects
Tel: 264-8229

Attachment

SM: gah



E_COURT FOR THE STATE OF ALASKA
IN THE SUPREMOR(D’EE NO.O 882 0 S

Revision of Administra
Ve RuEe 3.2, rI]-Jls an
ame ail Forfeltrure
ﬁ]edule to add five
offenses.

IT [S ORDERED:
Administrative Rule 43.2 is revised as follows:

Admipistrative Rulp 43.2. Fish and Game Bail Forfeiture
Schedule.

PPrsuant to AS 16.05.165(b),,. the . followin i? fish and game
fenses are aépproer te for dlsgfo |t|oB V\i out covrt adop af-
ance upon H nt and torfertu F e ball amounts.liste
a pFrs H ag V\f]l'[h one of t ese ense ag ears in court an
ﬂ ena |m(Jo for. te m&x t ex
?eedh \Oa?%ortat ffense Hstd
O|ch a batl forfeiture amount hs een esta ||she
m&aﬁlon WhICh eets the r%l(?m ts 0 élst |ct
our Crlmlnal shall not I numbered or
processed as a crimina case
Statute or Regulation Description of Offense Bail
AS 16.05.330(a) Spart fishing without $ 75
license in“possession
AS 16.05.330(a) Hunting without license 100
in possession
AS 16.05.340(a)(17)(A) Takinttq W terfowl without 75
state duck stamp
AS 16.05.450(a) Cr% meme Fishing License 150
e equire
are Hie  pg 16.05.490(a) Vessel License Required 200 -
AS 16.05.520(e) Vessel Number Plate 75
dddPed. AS 16.05.680(1) Employ Unlicensed Crew 150

5 AAC 39.119 Vessel Identification 100



SUPREME COURT ORDER NO.B92

EFFECTIVE DATE: April 1,

5 AAC 56.015(b)

5 AAC 58.015(b)

5 AAC 61.015(h)

5 AAC 75.020
5 AAC 75.022(a)(1)
5 AAC 75.022(a)(2)
5 AAC 75.022(a)(A)
5 AAC 75.022(a)(5)

5 AAC 75.022(c)
5 AAC 75.022(c)
5 AAC 92.010

5 AAC 92.012(a)
5 AAC 92.012(a)

5 AAC 92.018
5 AAC 92.020

1988

Failure. to record king salmo
P rainbo /s eelheagt out

ndin th
|

In r ters of
K enal pe |nsua

L
QJ

e. to
?nbo

— 93(/3_‘93

—i-n—‘

e rd k|n
tqu ersets(hCogIEe[g gt area)
[1

|

|

ing with more than

wn
=]
o
-
—

Us,negS wa or weighted hook -

oy o g e

Unauthorgzed use of spear -
sport fishing

Unauthor’zed use of arrow -
sport fishing

Attempt to snag - freshwater
Fail to release - freshwater

Harvest Flcljet not in posses-
sion; to validate

TR PR
Unsigned federal duck

stamp
Unsigned state duck stamp
Fail to submit required report

100

100

100

100
100

50
100
100

100
100

100

15
25

25
15



|\/| COURT ORDER NO.. BiL2

SUPREME
EEECTIVE DATE ~ApHT 't
ACECTHAEE T
5 AAC 92,052(14)

5 AAC 92.075(e)(1)

5(5\34(:6953.)100(61)(1)

5 AAC 92.100(h)
5 AAC 92.100(c)

5 AAC 92.150(a)

5 AAC 92.150(h)
5 AAC 92.165

5> AAC 92.170

5 AAC 92.200(d)
5 AAC 92.230
5 AAC 92.410(b)

DATED:
EFFECTIVE DATE:

March 17, 1988

April 1,

J.988

Failure. t% submit reglstratlon
permit bunt report
|
Wo‘ ing more than 3 s%ells
Taking migratory birds
el meth
Transportation
bpr ta\% é? P% eathgred
wing or attached
0
re 0r after legal g[/)ml
shoot?ng hours J %
both horns
No evidence of sex attached
unsealed bear skin or skull
Fail to seal wolf, wolverine,
Fail to submitrequired report
Feeding game

Taki t

i AL i

or hn
by Tllega 0ds
grator

Taki g mi ratw blrds
Possess mountain sheep without
Fail to esgal bear or goss SS

lynx
Fail to submitrequired report

1988

50
50

100

50
lus
nut
100

100
100

100

15
50
15



OURT ORDER
DATE:

NO. 892
April 1. 1988

Justice Compto

r-yi/lL& vA$-

Justice Moore
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STEVE COWPER, GOVERNOR

REPLY TO:
DEPARTMENT OF LAW LW 40 AVENCE

" ANCHORAGE, ALASKA 99501-1994
OFFICE OF THEATTORNEY GENERAL PHONE: (907) 276-3550

DEPARTMENT of public safety %%to’\(‘ﬂﬂmLNCSETNTER

COMMISSIONER'S OFFICE  SUITE 400
FAIRBANKS, ALASKA 99701-4679

APR 2 5 1988 o P.O. BOXK-STATE CAPITOL
JUNEAU, ALASKA 99811-0300
. PHONE: (907) 465-3600

April 22, 1988
on, J(jhn.Sund, hairman
ouse Judiciary Committee
on, Fﬁan Ulmer, Vice-Chairman,
ouse Judiciary Committee

Members, House Judiciary Committee
Re:  HCS HB 364 (Commercial Fisheries)

Dear Representatives:

_ This letter addresses concerns our department_has with
certain aspects of the House Resources Committee substitute for
HB 364, refating to commercial fishing violations. We would like

your committee to be aware of potential effects of some of these

amendments.

Our first and foremost concern is with the HCS
amendments to Section 3 of the bill regarding forfejture of fish
on board or at the site of the violation (page 2, line 15 of the
4/20/88 work ~draft). The HRC substitute provides that upon a
first c nvlgtlo,n for a strict liability violation the court "mag/"
not "shall") impose a fine equal to "50 percent of _the value of
the fish found on hoard the vessel or at the site. This language
departs from that in HB 364, which provides that upon conviction

_—

« CO 11100 fee LL'.LL".LL-LL-Lt ! s6z a31d003331 X0d3X



House Judiciary Committee Page 2

the court "shall" forfeit the frsh on board or at the srte and
cre%tes av\}oresumptron rebuttab e %vro at%r th at a [l fish

oard ere taken rllega lY lem wit lang uagze
Is two-fold, and relates "to he fact that the fine |s not tieg
Illegally taken fish: (1) it could allow a violator to keeﬁ
illegally taken fish, and (2) it might result in a fine so hig
as to be "criminal in nature” and hence invalid as a penalty tor
a non-criminal violation, as explained below.

Under existing law, AS 16.05.190, upon conviction of a
fish or %ame violation,” all ‘illegally taken fish “are forfeited
to the state." This is unrversally understood to mean that all
illegally taken fish must be forfeited by the court. This result
stems fiom the fact that fish &and game) are public trust
resources that belong to all the citizens of the state; they may
only be reduced to private possession if lawfully taken.

Alaska Const art. VI, sec. 3 and AS 16.06.920(a)), Frsh
unlawfully taken do not rightfully belong to the offender.

What the HB 364 language did was address the problem
inherent in requiring the stateé_to prove which fish on board were
the illegally = takeh ones. The creation of the rebuttable
r[)resumptron that all fish on board or at the site were illegally
aken placed the burden of showrn% which fish were not illegally
taken on the_person most likely to have the informatjon ~~ the
fisherman_. The HB 364 provrsron was modeled after the federal
Magnuson Fishery Conservation and Management Act,

The CS language does not address forfertrng fish at
all, but allows a discretionary fine of up to 50 percent of the
value" (rather than “fair market value") of a|| fish on board o
t the site regardless of whether they were |||ega|Iy taken
Under this provision, If the entire catch were” taken, for
example, in closed waters, the court could only impose, In
addition to the $3000. 00 maximum fine for a first offender, a
fine of up to one-half of the value of the catch -- leaving the

fisherman with half a boat load of illegally taken fish

In Constantine v, State, 739 P.2d 188 (Alaska  App,
1987), the court acknowledged the validity of fh§ iting

/e ally taken fish in thé context of a strrct ity
violatjon. _ What that case and its predecessors held, however,
was th it would violate constitutional principles of due



House Judiciary Committee Page 3

Rrocess to impose, in .a non-criminal violation case, a fine so
igh as to _be "criminal in nature" as viewed Dby community
standards., The HCS language would allow a court to impose, in
addition to the maximum strict liability fine of $3,000.00 (first
offense[) or $6,000.00 (subsequent offense)(which maximum amount
was selected in HB 364 as being non-criminal in nature), an
additional fine, not tied to a_showing of illegally taken fish,
that could well exceed the maximum fine for the violation. For
example, a crab vessel could have a catch of $100,000.00 worth of
crab on board. If the skipper were convicted of a violation of
having sub-legal sized crab on board, a court could, under the CS
language,. fing the sklpPer $50,000.00 without this necessarily
represenhnrt; the illegally taken crab. We strongly urge this
commjttee To replace” thé original HB 364 language regarding
forfeiting fish or their fair market value, or at thé very least,
substituting ,Iangua([;e reflecting current law -- nfandatory
forfeiture of illegafly taken fish.

. Asecond concern we have with the CS is the deletion of
the provision that In _a non-criminal violation the violator is
entitled to a court trial only -- not a jury trial -- and is not
entitled to defense at public” expense. The  implication from the
HRC's deletion of this language may he that a fisherman would be
entitled to a jury trial “at “public expense for a non-criminal
violation. This would depart from provisions for all violations
in Title 11 (criminal code -- see AS 11.81,900(56)) and would be
both unworkable and expensive.

... Athird Problem with the CS Ianguaqe Is deletion of the
definition of negligence. The implication Trom deletion may be
that the committee intends to require the state to prove criminal
negligence as defined in Title 11 -- a "gross deviation" from the
standard of care, _Such a result would deviate from the standard
of negligence trial courts presently require and from__ the
standard “the Alaska Supreme Court articulated .in State v. Rice.
626 P.2d 104, 110 (Alaska 1981). Representatives of our office
have previously testified on HB 364 epralnln? that the
definition of ,negll%ence_reflects the standard of negligence
curr_entlY required Dby trial judges, .and explalnlnq, the ‘great
diffi ul(y 0 V@rovmg a_ "gross’ deviation" "as deTined i . AS
11.81.900(4). e ur%e this Tommittee to reinsert the defipition
of negligence in HB 364, or at least clarify that the deletion of

a C9 11100 00 00:66166-66-16 | sez a31d003331 X0d3X
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che definition is not incended Co mean the Title 11 definition
applies.

Although the three above-noted problems
our greatest concerns, there are some addition
which we have difficulty.

First, the CS changes the 364 provisions regarding
forfeiture or suspension of commercial fisheries licenses and
limited entry permits in a mannerthat is more restrictive than
current law. " Work draft, page 1, lines 16 -- 27, .~ The HB 364
language was intended merely “to clarify some confusing Ianquage
in “existing  AS 16.05.710(a) and address . the functional or
Procedural differences betweéen commercial fishing licenses and
imited entry permits.

The current AS 16.05.710, as , interpreted by our
department, allows for. suspension of a fisherman's commercial
fishing license and Jimjted entry permit (because a limited entry
ermit”jis a commercial fishing license -- ‘see AS 16.05,480). The
S language is rather confusing, but aPpears to. give the court,
in a “miSdemeanor case, the authorrY to ert er forfert a
commercial fishing |rcense and the righ to app %/ for a rmrted

0

with the CS are
al changes with

entrypermrt or to sus a permrt not rohibit the
person from ap %/ or or buying another one. > recommend
hat Xour commrt ee reinsert the more clear Ianguage in original

Finally, ~we note that the CS is less strict than
existing law regarding imposing a fine equal to the value of fish
?n boga)rd for certain” violations (page 3, line 15 and page 4,
ine 3),

Thank you for the opportunity to comment on this bill.
We  consider the needto address. commercial fishing penalty
provisions a ver priority in order to, help pTotect our
Important public trus resources We believe it is essential for
certain modrfrcatrons to be made in the C$ language in order to

: « C9 11130 :<kc LL".oL!LL-Lt-LL : 962 a31d033"131 X0d3X



House Judiciary Committee Page 5

have a workable final bill. If we can be of any further
assistance to your committee, please let us know.

Sincerely yaurs,
GRACE BERG™ SCHAIBLE
ATTORNEY GENERAL

By. Sarah E. McCracken
Assistant Attorney General

60 1J.100 ML LIM T H-11-11 1 962 831d033~131 X083X
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Date referred:

Resources

Committee has considered

IPORT

"FERRALS: Judiciary

DATE

HB 364

"An Act relating to commercial fishing violations; and providing for an

effective date."

RBCcmmms
00 replace with CS 3Co4
[ ] attached amendment(s)

do pass

do not pass

no recommendation

— .-
e e bl b

additional referral

ADOPTS; L 1 letter of
ATTACHES HEW FISCAL NOTE(S) :

[ 1 fiscal impact

I ] zero fiscal note

C ] zero with analysis

[/,] the same title
[ ] a new title

individual recommendations
to the

Committee

intent

[ ] same as previous fiscal note

published

[ ~] same as previous zero fiscal
note”published
SIGHXHG OTHER RECCmENDATTONS:

Chairman®s sianature



GRAYBILL v. STATE

629

Alaska

Cite as. Alaska. 515 F -d (129

John L. GRAYBILL, Appellant,
V.
STATE of Alaska, Appellee.
No. 2386.

Supreme Court of Alaska.
Jan. 23, 1970.

Defendant was convicted in the Supe-
rior Court, Third Judicial District, An-
chorage, C. J. Occhipinti, J., of possession
and attempted transportation of bear hide
by airplane, and he appealed. The Su-
preme Court, Connor, J., held that superior
court had authority to order forfeiture of
aircraft used in violation of game laws.

Affirmed.

1. Forfeitures <3=1

Forfeiture is civil remedy unless oth-
erwise provided by statute. AS 16.05.190,
16.05.195(a).

2. Forfeitures <3=3

Superior Court had authority in prose-
cution of defendant for attempted trans-
portation of bear hide by airplane to order
forfeiture of aircraft. AS 16.05.190, 16.-
05.900, 16.05.920.

LeRoy J. Barker, Robertson, Monagle,
Eastaugh & Bradley, Anchorage, for ap-
pellant.

1 The airplane wns referred *o in the complaint
ns a "Piper Aircraft No. N3373B."

2. AS 16.05.920 provides in pnrt:

"(a) Unless permitted by this chapter or
by regulation made under this chapter, it is
unlawful for a person to take, possess, trans-
port, sell, offer to sell, purchase, or offer
to purchase fish, game or marine aquatic
plants, or any part of fish, game or aquatic
plants, or n nest or egg of fish or gnme."

3. This wns the sentence imposed by the trial
judge in open court. We note, however, that
both the judgment und order of probation of
24 August 1972 nnd the amended judgment
and order of probation of 14 February 1973 re-
flect conviction ou only the possession count,
and impose revocation of the hunting license
and forfeiture of the aircraft as special condi-
tions of probation. The record shows that

Avrum M. Gross, Atty. Gen., Juneau, Jo-
seph D. Balfe, Dist. Atty., Stephen G.

Dunning, Asst. Dist. Atty., Anchorage, for
appellee.

Before BOOCHEVER, Chief Justice,
and RABINOWITZ, CONNOR, ERWIN
and BURKE, Justices.

OPINION

1
t

CONNOR, Justice.

This appeal questions the procedure by
which an aircraft was ordered forfeited
because it was used in violation of the
game laws.

Appellant Graybill was charged on two
counts: (I) possession and (I1) attempted
transportation of a bear hide by airplanel
when not permitted to do so by applicable
regulations, in violation of AS 16.05.920.3
After a jury trial, Graybill was convicted
on both counts. On Count | (possession)
he was given a six-month suspended sen-
tence. On Count Il (attempted transporta-
tion) he was sentenced to a one-year revo-
cation of his hunting license and forfeiture
of his aircraft.3

Following his conviction, Graybill ap-
pealed to this court, urging that the superi-
or court lacked the authority in a criminal
proceeding to order a forfeiture of the
aircraft.4 We dismissed the appeal as

the jury returned a guilty verdict as to both
counts, and Graybill docs not dispute convic-
tion for both possession and attempted trans-
portation. The trial judge carefully consid-
ered the form by which he imposed sentence
in court. We must remand the cose to nllow
entry of judgment, pummnt to Alaska R.
Crim.P. 36 concerning clerical mistakes, in nc-
cordnnee with the sentence nctunlly imposed
in oi>en court. Therefore, we do not reach
the issue of whether forfeiture of an aircraft
could validly be imposed as a special condition

of probation.

4. In superior court Gruybill challenged the
modification of his probation order to include
specifications as to which aircraft was to be
forfeited. His argument there was that AS
16.05.900 provides for penalties of up to $1.-
0o0G fine and sir. months imprisonment, but
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untimely,® and suggested that Graybill pro-
ceed under Alaska R.Crim.P. 35(b) for
post-conviction relief. He did so, but the
state prevailed in superior court by way of
summary disposition pursuant to Alaska
R.Crim.P. 35(g)(3). From that summary
disposition Graybill brings this second ap-
peal.

Graybill’s appeal rests upon his reading
of the forfeiture section of AS 16.05.190,
which in relevant part states:

“[Alircraft seized under the
provisions of this chapter ., unless
forfeited by order of the court, shall be
returned . , "

While he does not deny that aircraft can
be forfeited under the statute, Graybill
contends that the proviso “unless forfeited
by court order” refers to an order ren-
dered pursuant to a civil proceeding in rem
against the aircraft, and does not include
sentences imposed upon offenders as part
of criminal proceedings.

Graybill relies on United States v. Pol-
lastrine, 8 Alaska.Rpts. 104 (D.Ak.1929),

chut section dees not provide for forfeiture of
the nirernft. Forfeiture is provided for in AS
1(5.05.190, which provides:

"Guns, traps, nets, fishing tackle, boats,
aircraft, automobiles or other vehicles, sleds,
and other tmraphnrnalia used iu or in aid of
a violation of this chapter, or rule or regula-
tion of the department may be seized under
a valid search, and ull fish and game, or
parts of fish and game, or nests or eggs of
birds, taken, transported, or possessed con-
trary to the provisions of this chapter,
or rule or regulation of the department shall
be seized by any person designated in §
150 of this chapter. Upon conviction of
the offender or upon judgment of the court
having jurisdiction that the item was taken,
transported, or possessed in violation of t. s
chapter or rule or regulation of the depart-
ment, ull fish and game, or pnrts of them
are forfeited to the state and shall be disposed
of as directed by the court. Guns,
traps, nets, fishing tackle, boats, aircraft,
or other vehicles, sleds, aud other para-
phernalia seized under the provisions of this
chapter, or rule or regulation of the de-
partment. unless forfeited by order of the
court, shall be returned, after completion of
tho ense nnd payment of the fine, if any."

5. Qrayhill v. State, 522 P21d 539 (Alaska
1974),

545 PACIFIC REPORTER, 2d SERIES

which interpreted the territorial predeces-
sor to AS 16.05190® The court there
said:

@

[N]Jo criminal court has the
jurisdiction upon conviction of an of-
fender for violation of the act to enter a
decree of forfeiture, where a forfeiture
is not prescribed as part of the penalty,
but such procedure can be had legally
only after a full hearing upon motion
and opportunity to defend.” 8 Alaska at
109.

Since the penalty provision, AS 16.05.900,7
applicable to the statute under which he
was convicted, AS 16.05.920(a),® does not
mention forfeiture as part of the pre-
scribed penalty, Graybill argues that the
state must file a separate action in rem.
Sec United States v. $3£36, 167 F.Supp.
495,498 (D.Alaska 1958) (dictum).9

[1,2] Under the territorial statute, the
United States Attorney was required to in-
stitute an in rem action for forfeiture of
siezed property.10 In 1959 the Alaska leg-
islature enacted a statute substantially sim-

48 U.S.C. § 192 €t sen.

7. AS 16.05.000(a) provided in part:

“A person who violates 88 830, S70-SD5, or
920 of this chapter or any rule or regulation
promulgated under this chapter is guilty
of a misdemeanor nnd, upon conviction, is
punishablo by a fine of not more than $1,-
000 or by imprisonment for not more thau
six months, or by both . . .."
. S note 2, SuUpra. _

9. Grayhil! also relics or. Rubino v. State, o1
P.2d 916 (Alaska 1984). That ease is not
helpful here, for there forfeiture was disal-
lowed because the state had failed to seize
Ruhino’s nets at the time of his nrrest. Here
Graybill's airplane was seized when he wns
arrested.

10. 48 U.S.C. 5 201 provides in part:

"It shall be the duty of the United States
attorney for the division in which
any ., nirernft lias beeu
seized becnuse used in the transportation of
any wild unimal. game fish, wild bird, or
pnrt thereof, or any nest or egg of such
bird, illegally bought, sold, or possessed
contrary to the provisions of [this title],
to institute an action in rem against it for
the forfeiture thereof to the United States
in uny case in which the disposition of such
article is not involved in a criminal prosecu-
tion."
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ilar to the law applied to Graybill.11 The
territorial law providing for forfeiture ex-
clusively by mandatory in rem action was
specifically repealed.12 Thus Graybill's re-
liance on Alaska territorial cases is mis-
placed. While we agree that forfeiture is
a civil remedy unless otherwise provided
by statute, we believe that AS 16.05.190 as
it applied to Graybill did so provide.

AS 16.05.190 13 distinguishes between
mandatory forfeiture of contraband (fish,
game, birds) upon conviction, and discre-
tionary forfeiture of paraphernalia (guns,
traps, aircraft, etc.). Such paraphernalia
"unless forfeited by order of the court,
shall be returned, after completion of the
case and payment of the fine, if any.”
Since the "case” and "fine" referred to in
this section concern criminal proceedings,
we find it reasonable to interpret an "order
of the court” as likewise referring to or-
ders rendered subsequent to a criminal
conviction, as well as those following a
separate civil action. The distinction
which the legislature sought to draw be-
tween contraband and paraphernalia is be-
tween mandatory and discretionary forfei-
ture, not between requiring criminal or civ-

11. Ch. 04 SLA 1959 § 23.

12. Ch. 94 SLA 1959 Art. IV, § 1; nee Annot.,
ACLA 1949 639-10-1 (Cum.Supp.1958, Supp.
1959) ; ACLA C39-G-1G.

13. Quoted note 4. supra.

14. Since Graybill’s conviction, the legislature
bus clarified the statute with the enactment of
the present AS 16.05.195(a), which explicitly
provides for forfeiture alternatively through
civil or criminnl proceedings.

15. Boyd v. United Staten, 116 U.S. 616. 634,
6 S.Ct. 524. 29 L.Ed. 746 (1886) : Compton
v. United Staten, 377 F.2d 40S. 411 (8th Cir.
1967), Their purpose is to penalize commis-
sion of offenses. One 1058 Plymouth Sedan
i”. Pennsylvania, 380 U.S. 693, 700, 85 S.Ct.
1246, 14 L.Ed.2d 170 (1965) : United Staten
v, One 1060 Ford Four-Door Galaxie Sedan,
202 F.Supp. S41, 843 (E.D.Tenn.1962), and
to deter future infractions. People r. Rcul-
man. 02 Cnl2d 92. 41 Cal.Rptr. 290, 293
(1964).

16. Department of Wildlife € Finhcrirn B The
Trawler Baltimore, 213 La. 950, 30 So.2d 1
(1048), holding forfeiture of a fishing trawler
in a civil proceeding proper, despite the fact
that it wns not preceded by a criminnl trinl.
The court relied on the separate sections of
Ln.Aet No. 143 of 1942 § 17 (ns amended by

il forfeiture
contends.14

proceedings as Graybill

It is commonly understood that forfei-
tures, even when civil in form, are basical-
ly criminal in nature.15 At least one other
state has held that a statute providing for
forfeitures authorized either criminal or
civil proceedings.18 No case from any oth-
er jurisdiction has been cited to us which
requires a separate in rem proceeding to
effect a valid forfeiture, absent a specific
statutory provision similar to that provided
under Alaska territorial law.17 Further-
more, we do not understand how such a
separate civil proceeding, if judicially im-
plied, could benefit Graybill.18 Any argu-
ments available to him to prevent forfei-
ture could have been presented in the con-
text of his criminal trial and sentencing.10
Thus we find that it was not necessary for
the state to institute a separate civil in rem
proceeding against Graybill's aircraft.
The order of the trial judge is affirmed
and the case remanded for entry of judg-
ment in accordance with the sentence
imposed.20

Affirmed.

Act No. 78 of 1946), a construction not pres-
ent in tlio Alaska statute. Tim court stated
in dictum thut the language "may be forfeit-
ed by order of the court” referred to an or-
der following a criminal proceeding under
the Louisiana statute. 36 So.2d at 2-3. That
statute has since been codified into two sec-
tions, 56 La.Rev.Stat. 8§88 507, 508.

17. Appellant cites People ex rcl. llanrahan
v. One 1065 Oldnmobile. 52 Ul2d 37, 2S4
N.E.2d 646 (1972) ; State V. Kaufman, 201
NAV.2d 722 (lowa 1972) (see lowa Code
Ann. 8§ 751.16,3) ; Commonwealth p. One
1070 2 Dr. II. T. Lincoln Automobile, 212
Vn. 597, 186 S.E.2d 279 (1972); Vanitc t>
Dintriet of Columbia, 296 A.2d 443 (D.C.App.
1972) ; Gatewood v. State, 28-1 Md. 301, 285
A.2d 623 (1972). In each of these cases a
statute explicitly required separate forfeiture
proceedings.

18. This is especially true in light of the doc-
trine of collateral estoppel, which would pre-
vent retrial of the crucial issues.

19. Indeed, Graybill's counsel requested, and
the court granted, the return of cc-tain items
(two pair of snowshoea, a shotgun, two pairs
of coveralls, and snowpack loots) which were
not properly forfeitable under the statute.

20. Sec note 3, supra.



AS 16.05.--- Seizure, forfeiture, and disposition of catch and
equipment, (a) All equipment used in or in aid of a violation this
title, or a regulation adopted under 1it, may be seized and forfeited
to the state, and all catch taken, transported or possessed contrary
to the provisions of this title shall be seized and forfeited to the
state

(1) upon conviction of the offender in a criminal proceeding
in a court of competent jurisdiction.

(2) upon judgement of a court of competent jurisdiction in a
proceeding 1in rem that an item spe ified above was used in or in aid
of a violation of this title or a regulation adopted under it.

(c) ltems specified under (a) of this section may be forfeited
under this section regardless of whether they were seized before
instituting the forfeiture action.

(d) An action for forfeiture under this section may be joined
with an alternative action for damages brought by the state to
recover damages for the value of catch transported, or possessed
contrary to the provisions of this title or a regulation adopted
under it.

(e) It is no defense that the person who had the item specified
in (a) of this section in possession at the time of its use and
seizure has not been convicted or aquitted in a criminal proceeding
resulting from or arising out of its use.

(f) Forfeiture may not be made of an item subsequently sold to
an innocent purchaser in good faith. The burden of proof as to
whether the purchaser purchased the item innocently and in good
faith shall be on the purchaser.

(g) For the purposes of forfeiture of catch in this section, it
is a rebuttable jdsjutoption that all catch found in possession of the
defendant at the~fime of the offense were taken or retained in
violation of this title, or a regulation adopted under it. It is
the defendant®s burden to prove the contrary by a preponderance of
the evidence.

(h) An 1item forfeited under this section shall be disposed of at

the discretion of the department. IT sold, the proceeds of the sale
shall be transferred to the proper state officer for deposit in the
general fund. Before the department disposes of an aircraft it

shall consider transfer of ownership of the aircraft to the Alaska
Wing, Civil Air Patrol.

AS 16.05.--- Definitions. For the purposes of AS 16.05.---(above)
"equipment” 1includes guns, traps, nets fishing gear, vessels,
aircraft, other motor vehicles, sleds, and other paraphernalia or
gear, and "catch" 1includes all fish and game or parts of fish and
game or nests or eggs of birds taken.

(C -0S-1 1o -.1n
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CS FOR HOUSE BILL NO. 36A (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL

For an Act entitled: "An Act relating to commercial fishing violations;

and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 16.05.710(a) is repealed and reenacted to read:
(a) A person convicted of a misdemeanor for violating AS 16.05.-
440 - 16.05.690 or a federal or state commercial fishing statute or
regulation is, in addition to other penalties provided by law, subiect
to the following penalties:
(1) upon a first or second conviction the court may sus-
pend, for a period of not more than one year
(A) the person's commercial fishing license and the
right to obtain a limited entry permit; or
(B) one or more of the person's limited entry permits
and the person's right to obtain a commercial risning license;
and
(2) upon a third or subsequent conviction the court shall
suspend, for a period of not more than three years,
(A) the person's commercial fishing license and the
right to obtain a limited entry permit; or
(B) one 0 more of the person"s limited entry permits
and the person®"s right to o" tain a commercial fishing license.
* Sec. 2. AS 16.05.710 is amended « * adding new subsections to read:
(©) During the period for which a limited entry permit 1ia

pended under (@) of this section a permit card may not be issued and

-1- CSHB 364 (Jud)
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the permit may not be transferred or sold.
(d) In this section
(1)  "commercial fishing license" includes a crew member
license;
(2) "limited entry permit" includes an interim use permit.
* Sec. 3. AS 16.05 is amended by adding new sections to read:

Sec. 16.05.722. STRICT LIABILITY COMMERCIAL FISHING PENALTIES,
(e) A person who without, any culpable mental state violates AS 16.-
05.440 - 16.05.690, or a regulation of the Board of Fisheries or the
department governing commercial fishing, is guilty of a violation and
upon conviction is punishable by a fine of not more than

(1) 83,000 for a first conviction; and
(2) $6,000 for a second or subsequent conviction,

(b) In addition, the court shall order forfeiture of any fish,
or its fair market value, taken or retained as a result of the commis-
sion of the violation. For purposes of this subsection, it is a
rebuttable presumption that all fish found on board a fishing vessel
used in or in aid ofa violation, or found at the fishing site, were
takenor retained in violation of AS 16.05.440 - 16.05.690 or a com-
mercial fisheries regulation of the Board of Fisheries or the depart-
ment. It is the defendant's burden to show by a preponderance of the
evidence that fish on board or at the site were lawfully taken and
retained.

(c) A person charged with a violation under this section is
entitled to a trial by court but not by jury, and is not entitled to
representation at public expense.

Sec. 16.05.723. MISDEMEANOR COMMERCIAL FISHING PENALTIES. (a)
A person who negligently violates AS 16.05.440 - 16.05.690, or a

regulation of the board of fisheries or the department governing

CSHB 364 (ud) A
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commercial fishing, is guilty of a misdemeanor and in addition to
punishment under other provisions in this title, including AS 16.05.-
195 and 16.05.710, is punishable upon conviction by a fine of not more
than $15,000 or by imprisonment for not more than one year, or by
both. In addition, the court shall order forfeiture of any fish, or
its fair market value, taken or retained as a result of the commission
of the violation, and the court may forfeit any vessel and any fishing
gear, including any net, pot, tackle, or other device designed or
employed to take fish commercially, that was used in or inaid of the
violation. Any fish, orits fair market value, forfeited under this
subsection may not also be forfeited under AS 16.05.195. For purposes
of this subsection, it is a rebuttable presumption that all ~ish found
on hoard a fishing vessel used in or in aid of a violation, or found
at the fishing site, were taken or retained in violation of
AS 16.05.440 - 16.05.690 or a commercial fisheries regulation of the
board of fisheries or the department, and it is the defendant’'s burden
to show by a preponderance of the evidence that fish on board or at
the site were lawfully taken and retained.

(b) |f a person is convicted under this section of one of
following offenses, then, in addition to the penalties imposed under
(a) of this section, the court may impose a fine equal to the gross
value of the fish found on board or at the fishing site at the time, of
the violation:

(1) commercial fishing in closed waters*

(2) commercial fishing during a closed period or season*

(3) commercial fishing with unlawful gear, including a net,
pot, tackle, or other device designed or employed to take fish commer—
cially* or

4) commercial fishing without a [limited entry permit

-3- CSHB 364(v*ud)



holder on board if the holder is required by law or regulation to be
present.

() If, within the in years preceding an offense, a person
been convicted two or more times of a misdemeanor offense listed in
(b) of this section or under former AS 16.05.720, then, upon a con-
viction of that person under this section for an offense listed in (b)
of this section, and in addition to the penalties imposed under (a) or
this section, the court shall impose a fine equal to three times the
gross value of the fish found on board or at the fishing site at the
time of the offense, or a fine equal to $10,000, whichever is greater.

* Sec. 4. AS 16.05.925 is amended to read:

Sec. 16.05.925. PENALTY FOR VIOLATIONS. Except as provided ir.
AS 16.05.430, 16.05.722, 16.05.723, [16.05.720,] 16.05.831, and 16.-
05.860, a person who violates AS 16.05.920, or a regulation adopted
under this chapter or AS 16.20, is guiltv of a class A misdemeanor.

* Sec. 5. AS 16.05.720 is repealed.
* Sec. 6. This Act takes effect immediately under AS 01.10.070(c).

CSHB 364 (Jud) 4
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CS FOR HOUSE BILL NO. 36A (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to commercial fishing violations;
and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
= Section 1. AS 16.05.710(a) is repealed and reenactedtoread:
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(a) A person convicted of a/jnisdemeanoryfor violating AS 16.05.-
440 - 16.05.690 or a federal or state commercial fishing statute or
regulation is, in addition to other penalties provided by law, subject
to the following penalties:

(1) upon A"firAA convictionthe courts
suspend, for a period of not more than one year,
(A) the person's commercial fishing license and the
right to obtain a limited .entry permit; or
(B) one or more of theperson's limited entry permits
and the person's right to obtaina commercial fishing license;
and
(2) upon a third or subsequent conviction the cour”shall’
suspend, for a period of not more than three years,
(A) the person's commercial fish ~ license and the
right to obtain a limited entry permit; or
(B) one or more of theperson's limited entry permits
and theperson's right to obtain a commercial fis_hing license.
Sec. 2. AS 16.05.710 is amended by addin new subsectio to read:
(c) During the period for which a limited entry permit is sus-

pended under (a) of this section a permit card may not be issued and
-1- CSHB 364 (Jud)
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the permit may not be transferred or sold.
(d) In this section
(1) "commercial fishing license" includes a crew member
license;
(2) “limited entry permit" includes an interim use permit,

¥ Sec. 3. AS 16.05 is amended by adding new sections)to read:

Sec. 16.05.72AASIACT~AAIBILI?ACAMAERSIAL FISHINGPENALTIES.
(a) A person who without JTtrrgr-cuT-pabi® mental state violates AS 16.-
05.440 - 16.05.690, or a regulation of the Board of Fisheries or the
department governing commercial fishing, is guilty of a_ xlol*tion and
upon conviction is punishable by a fine of not more than _

A (1) $3,000 for afirst conviction; and
(2) $6,000 for asecond or subsequent conviction.

(b) In addition, the cour(€" shalT”*order forfeiture of any fish,
or its fair market value, taken or retained lur any manner in connec-
tion with S/ as a results of the commission of the violation. For
purposes of~th™s section, it is a rebuttable presumption that all fish
found on board ‘a fishing vessel used in or in aid of a violation, or
found at the fishing site, were taken or retained in violation of
AS 16.05.440 - 16.05.690 or a commercial fisheries regulation of the

jTrBoard of fisheries or the department. [t is the defendant's burden to

show by (a preponderance of the evidence”that fish on board or at the

| ;site were lawfully taken and retained.
‘0 (c) A person charged with a violation under this section s

entitled to a trial by court but not by jury, and is not entitled to
representation at public expense.
Sec. 16.05.7Z3 "MISDEMEANOR COMMERCIApFISHING PENALTIES.  (a)

A person who”negligently) violates AS 16.05.440 - 16.05.690, or a
regulation of tms ~board of fisheries or the department governing

CSHB 364(Jud) / -
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commercial fishing, 1is gquilty of a misdemeanor and in addition to
punishment under other provisions in this title, including AS 16.05.-
195 and 16.05.710, is punishable upon conviction by a fine of not more
th~ 7§25200/*or by imprisonment for not more than one year. or hy
both. In addition, the courp”jhal®order forfeiture of any fish, or
its fair market value, taken”or retainedjjm any manner in connection
with or<as a result of the commission of the violation, and the court
may forfeit any vessel and any fishing gear, including any net, pot,
tackle, or other device designed or employed to take fish commercial-
ly, that was used in or in aid of the violations Any fish, or its
fair market value, forfeited under thfs section may not also be for-
feited under AS 16.05.195. For purposes of this section, it is a
rebuttable presumption that all fish found on board a fishing vessel
used in or in aid of a violation, or found at the fishing site, were
taken or retained in violation of AS 16.05.440 - 16.05.690 or a com-
mercial fisheries regulation of the board of fisheries or the depart-
ment, and it is the defendant's burden to show by a preponderance of
the evidence that fish on board or at the site were lawfully taken and

retained.

(b)

If a person is convicted under this section of one of th

following offenses, then, in addition to the penalties imposed under
(a) of this section, the court may impose a fine equal to the gross
value of the fish found on board or at the fishing site at the time of

the violation:

(1)
2)
3)

commercial fishing in closed waters;
commercial fishing during a closed period or season;
commercial fishing with unlawful gear, including a net,

pot, tackle, or other device designed or employed to take fish commer-

cially; or

3 CSHB 364 (Jud)
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(4) commercial fishing without a limited entry
holder on board if the holder is required by lav, or regulation to be
present.

(c) If, within the 10 years pred“ding an 'offensey a person has
been convicted™two or more)times®~oT* n~offense list~rd”?ilT (bTybf this
section L[&el gardlessr of"whetf_r.er"th vi*tITonM—are-under—thirs-e-eetdron,
lender—AS 16:05.722" or._undereformer AS 16.05. 727>) then, upon a con-
‘Ittion of that person under this section”for far \**""ronvlisted in
(b) of this section, and in addition to the penalties imposed under
(a) of this section, the coupf i*nv7i”Pose a fine equal to three times
the gross value of the fish fobnd on board or at the fishing site at
the time of the-"&Falfron, or/a fine equal to $3J3,000, whichever is
greater. A

= Sec. 4. AS 16.05.925 is amended to read:

Sec. 16.05.925. PENALTY FOR VIOLATIONS. Except as provided in
AS 16.05.430, 16.05.722, 16.05.723, [16.05.720,] 16.05.831, and 16.-
05.860,  person who violates AS 16.05.920, or a regulation adopted
under this chapter or AS 16.20, is guilty of a class A misdemeanor.

* Sec. 5. AS 16.05.720 is repealed.
* Sec. 6. This Act takes effect immediately under AS 01.10.070(c).

CSHB 364(Jud) 4-



>
F<.0!

o)}

(o]

©

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

WORK DRAFT WORK DRAFT WORK DRA

2P0288hB
ein
A/20/88

Original sponsor: Rules/Governor

IN THE HOUSE

CS FOR HOUSE BILL NO. 364 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL

For an Act entitled: "An Act relating to commercial fishing violations

and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 16.05.710(a) is repealed and reenacted to read:

(a) A person convicted of a misdemeanor for violating AS 1f
440 - 16.05.690 or a federal or state commercial fishing statute o
regulation is, in addition to other penalties provided by law, subject
to the following penalties:
(1) upon a first conviction the court may, for a period of
not more than one year,
(A) forfeit the person's commercial fishing license
and the right to obtain a limited entry permit; or
(B) suspend one or more of the person's limited entry
permits and forfeit the person's right to obtain a commercial
fishing license; and
(2) upon a second or subsequent conviction the court may,
for a period of not more than three years,
(A) forfeit the person's commercial fishing license
and the right to obtain a limited entry permit; or
(B) suspend one or more of the person's limited entry
permits and forfeit the person's right to obtain a commercial
fishing license.

* Sec. 2. AS 16.05.710 is amended by adding a new subsection to read:

(c) In this section
1- CSHB 364( )



(1)  "commercial fishing license" includes a crew member
license;
(2) "limited entry permit" includes an interim use permit.
Sec. 3. AS 16.0.5 is amended by adding new sections to read:
Sec. 16.05.722. STRICT LIABILITY COMMERCIAL FISHING PENALTIES,
(a) A person who without any culpable mental state violates AS 16.-
05.440 - 16.05.690, or a regulation of the Board of Fisheries or the
department governing commercial fishing, is guilty of a violation and
upon conviction is punishable by a fine of not more than
(1) $3,000 for a first conviction: and
(2) $6,000 for a second or subsequent conviction.
(b) In addition to the penalties imposed under (a) of
section, the court may
(1) for a first conviction, impose a fine equal to 50
percent of the value of the fish found on hoard or at the fishing site
at the time of the violation; and
(2) for a second or subsequent conviction, impose a fine
equal to the value of the fish found on board or at the fishing site
at the time of the violation.
Sec. 16.05.723. MISDEMEANOR COMMERCIAL FISHING PENALTIES. (a)
A person who negligently violates AS 16.05.440 - 16.05.690, or a
regulation of the board of fisheries or the department governing
commercial fishing, is guilty of a misdemeanor and in addition to
punishment under other provisions in this title, including AS 16.05.-
195 and 16.05.710, is punishable upon conviction by a fine of not more
than $15,000 or by imprisonment for not more than one year, or by
both. In addition, the court may order forfeiture of any fish, or its
fair market value, taken or retained in any manner in connection with
or as a result of the commission of the violation, and the court may

CSHB 364( ) 2-



forfeit any vessel andany fishing gear, including any net, pot,
tackle, or other device designed or employed to take fish commercial-
ly, that was used in or in aid of the violation. Any fish, or its
fair market value, forfeited under this section may not also be for-
feited under AS 16.05.195. For purposes of this section, it is a
rebuttable presumption that all fish found on board a fishing vessel
used in or in aid of a violation, or found at the fishing site, were
taken or retained in violation of AS 16.05.440 - 16.05.690 or a com-
mercial fisheries regulation of the board of fisheries or the depart-
ment, and it is the defendant's burden to show by a preponderance of
the evidence that fish on board or at the site were lawfully taken and
retained.

(b) If a person is convictedunder this  section of one of the
following offenses, then,in addition to the penalties imposed under
(a) of this section, the court may impose a fine equal to the gross
value of the fish found on board or at the fishing site at the time of
the violation:

(1) commercial fishing in closed waters;

(2) commercial fishing during a closed period or season;

(3) commercial fishing with unlawful gear, including a net,
pot, tackle, or other device designed or employed to take fish commer-
cially; or

(4)  commercial fishing without a limited entry permit
holder on board if the holder is required by law or regulation to be
present.

(c) If, within the 10 years preceding an offense, a person has
been convicted two or more times of an offense listed in (b) of this
section, regardless of whether the convictions are under this section,

under AS 16.05.722, or wunder former AS 16.05.720, then, upon a
-3- CSHB 364( )



N

10
11

12
13
14
15
16
17
18
19
20
21

22
23
24
25
26
27
28

29

conviction of that person under this section for a violation listed ii

(b)
(a)

of this section, and in addition to the penalties imposed unde
of this section, the court may impose a fine equal to three time

the gross value of the fish found on board or at the fishing site at
the time of the violation, or a fine equal to $10,000, whichever is
greater.

* Sec.

4, AS 16.05.925 is amended to read:
Sec. 16.05.925. PENALTY FOR VIOLATIONS. Except as provided ir

AS 16.05.430, 16.05.722, 16.05.723, [16.05.720,] 16.05.831, and 16.-
05.860, a person who violates AS 16.05.920, or a regulation adcptec
under this chapter or AS 16.20, is'guilty of a class A misdemeanor.

* Sec.
* Sec.

364 (

5. AS 16.05.720 is repealed.
6. This Act takes effect immediately under AS 01.10.070(c).
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Introduced ge>Q0288h
Referred:—
mJjudiciary

BY THE RULfeS COMMITTEE BY
IN THE HOUSE .REQUEST OF THE GOVERNOR

HOUSE BILL NO. 364
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
An Act relating to commercial fishing violations
and providing for an effective date

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA

() Upon (@ first or second misdemeanor conviction )of a
for a violation of AS~ib.Ub.440
or state law or regulation for the conservation ort development \("PkO-
TECTION] of the commercial fish of the state, the court may, in addi—
tion to the penalty “otherwise imposed by Jlaw"kforfeit the person's
right to hold or obtain) a commercial fishing license or to obtain an
interim use or limited entry permit [OF THE PERSON] for a period of
one year, or, if the person holds an interim wuse or Jlimited entry
permit, suspend one or more of the person's permits for a period of
one year. JUpon a third or subsequent conviction, the court may, in
addition to the penalty otherwise imposed by law, forfeit the personls
right to hold or obtain a commercial fishing license for a period not
to exceed three years, or if the person holds an interim use or limit—
ed entry permit, suspend one or more of the person®s permits ior a
period not to exgaed-t-hree~years. During the period that an interinm
use or limited entry permit is suspended, a permit ~card may not be

ued and the permit may not be transferred or sold
* Sec. 2. AS~T6t05~. 7110 is americledby adding a new subsectior”co read:
(c) In this section "commercial fishing license" includes a

.crdwmember~ license.
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Sec. 3. AS 16.05 is amended by adding®new sections,td fead:
Sec. 16.05.722. STRICT LIABILITY CONNERGIAL FISHING PENALTIES.
() A person who" without any culpable mental state violates
AS 16.05.440 -- 16.05.690, or a regulation of the board of fisheries
or the department governing commercial fishing, 1is guilty of a \vio-
lation and upon conviction is punishable by a fine of not more than
tn addition, ~he”~court shall order forfeiture of any fish,”"S>r
ich""fair market value, taken or retained in any manner in connection
with or as a result of the commission of the violation. For purposes
of this section, it is a rebuttable presumption that all fish found on
board a fishing vessel used in or in aid of a violation, or found at
the fishing site, were taken or retained in violation of AS
16.05.440 --16.05.690 or a commercial fisheries regulation of the

board of fisheries or the departmentT®" It is the defendant®s burden

preponderance of the evidence that fish on board or at

charged with a violation under (a) of this section

trial by court |5iJt_not by juryjyand is not entitled
at public ex
must prnvp thp rnmmissinn of a violation of thi
ponderance of the evidence.__

MISDEMEANOR COMMERCIAL FISHING PENALTIES. (a)
A person who negligently violates AS 16.05.440 -- 16.05.690, or a
regulation of the board of fisheries or the department governing
commercial fishing, 1is guilty of a misdemeanor and 1in addition to
punishment wunder other provisions in this title, including
AS 16.05.195 and 16.05.710, is punishable upon conviction by a fine of
not more than $15,000 or by imprisonment for not more than one year,

or by both. In addition, the court shall order forfeiture of any

HB 364 -2- HBO364A
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fish, rr ts fair market value, taken or retained in any manner in
connection with o0iiJS--a-4:£siilt of the commis”sionof the violation, and
the court may” forfeit any vessel and”®jjny fishing__gea-rT including any
net, pot, tackle, or other device designed or employed to take fish
commercially, that was used in or in aid of the violation. Any  fish,
or its fair market value, forfeited under this section may not also be
forfeited under AS 16.05.195. For purposes of this section, it 1is a
rebuttable presumption that all fish found on boarc. a fishing vessel
used in or in aid of a violation, or found at the fishing site, were
taken or retained in violation of AS 16.05.440 -- 16.05.690 or a
commercial fisheries regulation-ef— trfrs heard- o-f~ fisheries or the
department, and"jft"is the defendant®"s burden to show by a preponder-

ot the evidence that fish on board or at the site were lawfully
taken and retained.

"(b) If a person is convicted under this section of one of the
following offenses , then”_in-add-i-t-ion-bo-the_pena]ties imposed — under

(a) of jthis"section, the court shall impose a fine equal to the gross

Rvalue nfrt-hp fiah fnnnd-<wm-Knarri nr at the fishing site at ths time of

the violation:

(?.) commercial fishing in closed waters;

(2) commercial fishing during a closed period or season;

(3) commercial fishing with unlawful gear, including a net,
pot, tackle, or other device designed or employed to take fish commer —
cially; or

(4) commercial fishing without a Jlimited entry pernmit
holder on board if the holder is required by law or regulation to be
present.

(c) If, within the(™l0-xearsjpreceding an offense, a person has

beet”convicted two or more time~of an offense listed in (b) of this
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(£)

11

section, regardless of whether the convictions ere lender this section,
under AS 16.05.722, or under former AS 16.05.720, then, upon a con-—
viction of that person under this section fpr a violation listed in
(b) of this section.”and rrr additittn-to-the penalties imposed under
(a) of this section, y:he Cour/shal”~Jjnpose a fine -equal to tKri
mifies the gross value of the fish found on boai-d or at the fishing
site at the time of the violation, or a fine equal to $10,000, which?,
ever is greater.

s (d) j°Trr fhis section, tobe "negligent” means tbo deviat% from the
;tajrdard of care that a reasonable person involved in commercial”/
(fishing would observe in the situation. A © O
Seir:—U+— A£26-rfh5rif25r~TS--amend«d--trr'iT fad/

Sec. 16.05.925. PENALTY FOR VIOLATIONS. Except as provided in
AS 16.05.430, 16.05.722. 16.05.723, [16.05.720,] 16.05.831, and
16.05.860, a person who violates AS 16.05.920, or-a-reguT-a-t-ion-~adopted

under this chapter or AS 16.20, 1is guilty of a class A misdemeanoi

under AS 01.10.070(c).
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Section 1.
AS 16.05.710 1is repealed and reenacted to read:

(a) Upon a first misdemeanor conviction of a person
for a violation of AS 16.05.440 -- 16.05.690 or a federal
or state law or regulation governing commercial fishing,
the court may, 1in addition to the penalty imposed by law,

(1) forfeit the person®s right to hold or obtain
a commercial fishing license, or limited entry permit for
a period of up to one year, 1if the person does not hold a
limited entry permit, or

(2) if the person holds a limited entry pernmit,
suspend the person's permit for a period of up to one
year.

(b) Upon a second or subsequent misdemeanor conviction
of a person for a violation of AS 16.05.440 -- 16.05.690
or a federal or state law or regulation governing
commercial fishing, the court may, in addition to the
penalty imposed by law,

(1) forfeit the person®s right to hold or obtain
a commercial fishing license or limited entry permit for a
period of up to three years, if the person does not hold a
limited entry permit, or

(2) if the person holds an interim use or limited
entry permit, suspend the person®s permit for a period of
up to three years.

During the period that a limited entry permit 1is
suspended, a permit card may not be issued and the permit
may not be transferred or sold.

(c) In this section "commercial fishing license"
includes a crewmember license, and "limited entry permit"”
includes an interim use permit.

Page 2

AS 16.05 1is amended by adding new sections to read:

Sec. 16.05.722. STRICT LIABILITY COMMERCIAL FISHING
PENALTIES.

(a) A person who without any culpable mental state



violates AS 16.05.440 -- 16.05.690, or a regulation of
the board of fisheries or the department governing
commercial fishing, 1is guilty of a violation and upon
conviction 1is punishable by a fine of not more than

(1) $3,000 for a first conviction;
(2) $6,000 for a second or subsequent conviction.

(b) In addition to the penalties imposed under (a) of
this section, the court may

(1) for a first conviction, 1impose a fine equal to
50 percent of the value of the fish found on board or at
the fishing site at the time of the violation;

(2) for a secor”™ or subsequent conviction, impose a
fine equal to 100 percent of the value of the fish found
on board or at the fishing site at the time of the
violation.

Suggested changes for Pages 2 -4, Misdemeanor Commercial
Fishing Penalties:

Page 3, line 17: delete "shall™, insert "may

Page 4, line 5: delete "shall™, insert "may

Page 4, delete subsection (d).



April 15, 1988
MEMORANDUM

TO: Ed Hein
LAA Legal Services

FROM: Rep Mike Navarre

SUBJECT: HB 354, Relating to penalties for commercial fishing
violations.

Attached is some draft language 1| would like to incorporate into a
"blank committee™ CS for HB 364. Feel free to alter the drafting
style if it isn"t suitable, but please retain these concepts in the
language:

Under Section 1 of the bill, the idea is this:

For a misdemeanor conviction, if the person does not have a interim
use or limited entry permit, they forfeit their commercial fishing
(crewmember) license for a time (up to 1 or 3 years, depending on
the conviction). They also cannot obtain an interim use or limited
entry permit during that period.

If they do hold an interim use or limited entry permit, it is
suspended, and they forfeit the right to obtain a crewmember
license for the same time period.

Relating to this: Should the language referring to limited
entry permits simply be "entry permits”™? The Fisheries Entry
Commission also issues permits in unlimited fisheries. Can"t
these be suspended also?

In Section 2 of the bill, we are staying with the basic concept
established by the department, setting penalties for strict
liability offenses. The idea is to initiate self-enforcement, by
providing a deterrent. However, the defendant still retains the
right to a jury trial and public defender, and the fine is set at a
maximum of $3,000 for a first offense and $6,000 for a second or
subsequent offense.



In a similar vein, the fish are not automatically forfeit.

Instead, the court would have the discretionary power (depending,
we hope, on the severity of the violation) to impose an additional
fine, equal to half (for a first offense) or all (on a second or
subsequent offense) the market value of the fish on board or at the
site when the violation was committed.

Section 3 of the bill - the only changes suggested are the
following:

Page 2, line 29: delete "shall™, insert "may
Page 3, line 5: delete "shall™, insert "may"
Page 4, line 5: delete "shall™, 1insert "may"

Page 4: delete subsection (d).

Please contact Pat Malone of my staff if you have any questions.

Thanks.



Amendments to CS HB 364(Resources).

Page 1:

Insert new bill Section 1 & 2, revised AS 16.05.190 - 195. -
renumber other bill sections accordingly.

Other changes, page 1:

line 14: insert "or second"

line 16: delete "forfeit", replace with "suspend"

line 19: delete "forfeit”

line 21: delete "second"”, replace with "third"

line 23: delete "forfeit”, replace with "suspend"”

line 26: delete "forfeit"

explanation: returns to existing law"s requirment of 3 or more

convictions for a three year suspension, makes language regarding
license and permit suspensions more consistent.

Page 2:

line 11: after the word "violation"™, 1insert "as defined in
AS 11.81.900(b)(56),"

explanation: clarifies that a strict liability offense (no culpable
mental state required) does not entitle offender to jury trial and
public defender.

Delete lines 15 - 22.
Page 3:
Delete lines 1 - 15, beginning with the words "In addition,"”

Explanation: Seizure and forfeiture of catch for both strict
liability and misdemeanor offenses are now handled under revised
AS 16.05.190 - 195.

other changes requested bv Departments of Public Safety & Law:

Page 3, line 18: change "may"™ to "shall"”

Page 4, line 6: change "may"™ to "shall"

Reinsert the definition of negligence as in original HB 364.



AS. 16.05.195 1is repealed and reenacted to read:

AS 16.05.190 Seizure, forfeiture, and disposition of catch and
equipment, (a) All equipment used in or 1in aid of a violation this
title, or a regulation adopted under it, may be seized and forfeited
to the state, and all catch taken, transported or possessed contrary
to the provisions of this title shall be seized and forfeited to the
state

(1) upon conviction of the offender in a criminal proceeding
in a court of competent jurisdiction.

(2) upon judgement of a court of competent jurisdiction 1in a
proceeding in rem that an item specified above was used in or in r.id
of a violation of this title or a regulation adopted under it.

(c) Items specified under (a) of this section may be forfeited
under this section regardless of whether they were seized before
instituting the forfeiture action.

(d) An action for forfeiture under this section may be joined
with an alternative action for damages brought by the state to
recover damages for the value of catch transported, or possessed
contrary to the provisions of this title or a regulation adopted,
under 1it.

(e) It is no defense that the person who had the item specified
in (a) of this section in possession at the time of its use and
seizure has not been convicted or aquitted in a criminal proceeding
resulting from or arising out of its use.

(f) Forfeiture may not be made of an item subsequently sold to
an innocent purchaser 1in good faith. The burden of proof as to
whether the purchaser purchased the item innocentlyand 1in good
faith shall be on tie purchaser.

(g) For the purposes of forfeiture of catch in this section, it
is a rebuttable presumption that all catch found in possession of
the defendant at the time of the offense were taken or retained in
violation of this title, or a regulation adopted under it. It is
the defendant®s burden to prove the contrary by a preponderance of
the evidence.

(h) An item forfeited under this section shall be disposed of at

the discretion of the department. If sold, the proceeds of the sale
shall be transferred to the proper state officer for deposit in the
general fund. Before the department disposes of an aircraft it

shall consider transfer of ownership of the aircraft to the Alaska
Wing, Civil Air Patrol.

AS 16.05.195 is repealed and reenacted to read:

AS 16.05.195 Definitions. For the purposes of AS 16.05.190,
"equipment” includes guns, traps, nets fishing gear, vessels,
aircraft, other motor vehicles, sleds, and other paraphernalia or
gear, and "catch"™ 1includes all fish and game or parts of fish and
game or nests or eggs of birds taken.
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