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IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 340 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act granting certain volunteers immunity from

civil liability for providing emergency services."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ^LftSKAT

* Section 1. AS 09.65.090 is amended by adding new subsections to read:

(c) A member of an organization that exi-s-ts for^fhe purpose of 

providing emergency services is not liable for civil damages for 

injury to a person that results from an act or omission in providing 

first aid, search, rescue, or other emergency,^services ttr-the^ person,

regardless of whether the member is under a preexisting duty to render 

f assistance, if the member provided the service while acting as a

volunteer member of the organization; in this paragraph, "volunteer" 

means a person who is paid not more than $ 1 O^a day and a total of not 

more than $5Q0_a year, not including ski lift tickets and reimburse­

ment for expenses actually incurred, for providing emergency services.

(d) The immunity provided under (c) of this section does not 

apply to civil damages that result from providing or attempting to 

provide any of the following advanced life support techniques unless 

the person who provided them was authorized by law to provide them:

(1) electric cardiac defibrillation;

(2) administration of antiarrhythmic agents;

(3) intravenous therapy;

(4) intramuscular therapy; or

(5) use of endotracheal intubation devices.

1
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IN THE HOUSE

CS FOR HOUSE BILL NO. 3AO ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION

A  BILL

For an Act entitled: "An Act granting immunity from civil liability for

providing volunteer emergency services."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.65.090 is amended by adding new subsections to read:

(c) AnCorganizationj and its members are not liable for civil
-fo Q~r\

damages-^as'"a ^result of an act or omission in providing first aid,
4o -p o r - fy

search, rescue, or other emergency services, regardless of whether the
— l

organization or members are under preexisting dutyjto render assis­

tance, if

{jCD the organization exists for the purpose of providing 

the service rendered; and

(2)"] the member provided the' service while acting as a

volunteer member of the organization^-* in this paragraph, "volunteer"
receives ■/•c£

means a person whoJTs paidjnof more than $10 a day and a total of not 

more than $500 a year, not including reimbursement for expenses a c­

tually incurred, for providing emergency services.& )

(d) The immunity provided under (c) of this section does not

apply to civil damages that result from providing or attempting to 

provide any of the following advanced life support techniques unless 

the person who provided them was authorized by law to provide them:

(1) electric cardiac defibrillation;

(2) administration of antiarrhythmic agents;

(3) intravenous therapy;

(4) intramuscular therapy; or

CSH3 3i0( )
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Of f e r e d :  1 / 2 2/88
R e f e r r e d :  J u d i c i a r y

5-1495B

O r i g i n a l  s p o nsors: Davis, K o p o n e n ,
U l m e r ,  et a l .

B Y  T H E  L A B O R  A N D
1 IN  T H E  H O U S E  C O M M E R C E  C O M M I T T E E

2 CS F O R  H O U S E  B I L L  NO. 340 (L&C)

3 IN  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF  A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

5 A  B I L L

6 F o r  an A c t  e n t i t l e d :  " A n  A ct g r a n t i n g  i m m u n i t y  f r o m  c i v i l  l i a b i l i t y  fo r

7 p r o v i d i n g £ v o l u n t e e r  e m e r g e n c ^ s e r v i c e s ."

8 B E  IT E N A C T E D  BY  T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF  A L A S K A : -----------^

9 * S e c t i o n  1. A S  0 9 . 6 5 . 0 9 0  is a m e n d e d  by a d d i n g  a n e w  s u b s e c t i o n  v.to

10 read:

11 (c) A n  organization,! a n d  i.ts_ m e m b e r s > a r e  n ot l i a b l e  f o r  c i v i l

12 d a m a g e s  as a r e s u l t  of a n  act or o m i s s i o n  in  p r o v i d i n g  f i rst aid,

13 search, r e s cue, or o t h e r  e m e r g e n c y  s e r v i c e s ,  r e g a r d l e s s  of w h e t h e r  the

14 o r g a n i z a t i o n  or m e m b e r s  a re u n d e r  !,a p r e e x i s t i n g  duty~-to r e n d e r  a s s i s -

15 tance, if

16 (1) t h e _ o r g a n i z a t i o n  e x i s t s  fo r  t h e  p u r p o s e  of p r o v i d i n g

17 t he s e r v i c e  r e n d e r e d ;  a nd

18 (2) the m e m b e r  p r o v i d e d  the s e r v i c e  w h i l e  a c t i n g  as a

19 v o l u n t e e r  m e m b e r  of the o r g a n i z a t i o n ;  in  t his p a r a g r a p h ,  " v o l u n t e e r "

20 m e a n s  a p e r s o n  w h o  r e c e i v e s  . f i n a n c i a l  consideration-, of not m o r e  t h a n

21 $10 a d a y  a n d  a t o t a l  of n o t  m o r e  t h a n  $ 500 a y e ar, n ot i n c l u d i n g

22 r e i m b u r s e m e n t  for e x p e n s e s  a c t u a l l y  i n c u r r e d ,  f o r  p r o v i d i n g  e m e r g e n c y

23 s e r vices.

<̂ —i •** I  'i y  J  \ J'V'-'-S'Wv.

Lf- y -1 y  " v  X ,  r
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A M E N D M E N T
by BARNES

Offered in the HOUSE 

To: CSHB 340 (L&C)

Page 1, Line 13:
After "services," insert "not to include advanced life support 
procedures as defined in AS 18.08.090" and before "regardless".



o p t i o n  1

" i n  t h i s  p a r a g r a p h  " o r g a n i z a t i o n "  m e a n s  a non-goverrimental 
e n t i t y  i n c o r p o r a t e d  u n d e r  A S  1 0 . 2 0 . 0 0 5  o r  e x e m p t  f r o m  t a x a t i o n  
u n d e r  U S  2 6 . 5 0 1 . (c) (3) a n d  (4), e x c l u d i n g  h o s p i t a l s .



Alaska State Legislature
Representative Mike Davis District 19
P.O. Box V Interim Cilice:
Juneau, Alaska 99811 P.O. Box 81435
(907) 456-4930/4941 Fairbanks, Alaska 99708

(907) 456-8161

TO: A l l  R e p r e s e n t a t i v e s
FROM: Rep. M i k e  D a v i s
DATE: M a r c h  17, 1988
RE: C S H B  340, g r a n t i n g  i m m u n i t y  f r o m  c i v i l  l i a b i l i t y  for

p r o v i d i n g  v o l u n t e e r  e m e r g e n c y  s e r v i c e s .

C S H B  340 is o n  t h e  H o u s e  c a l e n d a r  today. T h i s  b i l l  a m e n d s  t h e  
G o o d  S a m a r i t a n  A c t  t o  p r o t e c t  v o l u n t e e r s  in f i r s t  a i d  a n d  r e s c u e  
o r g a n i z a t i o n s  f r o m  l i a b ility.

O r d i n a r y  c i t i z e n s  w h o  t r y  t o  h e l p  in e m e r g e n c y  s i t u a t i o n s  a r e  
p r o t e c t e d  f r o m  l i a b i l i t y  b y  t h e  G o o d  S a m a r i t a n  Act, A S  0 9 . 6 5 . 0 9 0 .  
P a r a m e d i c s  a n d  E M T s  w h o  a r e  c e r t i f i e d  b y  t h e  s t a t e  a r e  c o v e r e d  in 
l i a b i l i t y  q u e s t i o n s  b y  AS  1 8 . 0 8 . 0 8 6 .  H o w e v e r ,  m e m b e r s  o f  
v o l u n t e e r  r e s c u e  o r g a n i z a t i o n s  s u c h  as t h e  N a t i o n a l  Ski P a t r o l ,  
C i v i l  A i r  P a t r o l ,  a n d  m o u n t a i n  r e s c u e  g r o u p s  m a y  n o t  h a v e  a n y  
s t a t u t o r y  p r o t e c t i o n .

F i r s t  a i d  a n d  r e s c u e  v o l u n t e e r s  a r e  v u l n e r a b l e  t o  l i t i g a t i o n  
b e c a u s e  t h e y  h a v e  an o b l i g a t i o n  t o  h e l p  p e o p l e  w h i l e  s e r v i n g  
in t h e i r  o r g a n i z a t i o n s .  T h e  A l a s k a  S u p r e m e  C o u r t  h a s  r u l e d  
t h a t  t h e  G o o d  S a m a r i t a n  A c t  d o e s  n o t  p r o t e c t  t h o s e  w h o  h a v e  a 
" p r e - e x i s t i n g  o b l i g a t i o n  t o  a s s i s t  i n d i v i d u a l s  in d a n g e r " .

C S H B  340 w o u l d  p r o t e c t  e m e r g e n c y  s e r v i c e s  v o l u n t e e r s  f r o m  
l i a b i l i t y  for t h e i r  g o o d  f a i t h  a t t e m p t s  t o  a i d  t h o s e  in  d a n g e r .  
H o w e v e r ,  t h e y  w o u l d  s t i l l  b e  l i a b l e  f o r  d a m a g e s  as a r e s u l t  o f  
" g r o s s  n e g l i g e n c e ,  r e c k l e s s n e s s ,  o r  i n t e n t i o n a l  m i s c o n d u c t "  as 
s t a t e d  in s u b s e c t i o n  (b) of t h e  e x i s t i n g  G o o d  S a m a r i t a n  Act.



O f f e r e d :  3 / 9 / 8 8
R e f e r r e d :  R u l e s

5-1495L

O r i g i n a l  s p o n s o r s :  D a vis, Koponen,
U l m e r ,  et al.

1 IN T H E  H O U S E  B Y  T HE J U D I C I A R Y  C O M M I T T E E

2 CS F O R  H O U S E  B I L L  NO. 340 ( J u d i c i a r y )

3 IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

5 A  B I L L

6 F o r  a n  A c t  e n t i t l e d :  " A n  A c t  g r a n t i n g  c e r t a i n  v o l u n t e e r s  i m m u n i t y  f r o m

7 c i vil l i a b ility f o r  p r o v i d i n g  e m e r g e n c y  s e r v i c e s . "

8 BE  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF  A L A S K A :

9 * S e c t i o n  1. AS  0 9 . 6 5 . 0 9 0  is a m e n d e d  by a d d i n g  n e w  s u b s e c t i o n s  to read:

10 (c) A  m e m b e r  of an o r g a n i z a t i o n  that e x i s t s  f o r  the p u r p o s e  of

11 p r o v i d i n g  e m e r g e n c y  services is n ot l i a b l e  for c i v i l  d a m a g e s  for

12 i n j u r y  to a p e r s o n  that results f r o m  an  act or o m i s s i o n  in p r o v i d i n g

13 f i rst aid, s e a rch, rescue, or o t h e r  e m e r g e n c y  s e r v i c e s  to the person,

14 r e g a r d l e s s  of w h e t h e r  the m e m b e r  is u n d e r  a p r e e x i s t i n g  d u t y  to r e n d e r

15 a s s i s t a n c e ,  if the m e m b e r  p r o v i d e d  the s e r v i c e  w h i l e  a c t i n g  as a

16 v o l u n t e e r  m e m b e r  of the o r g a n i z a t i o n ;  in this p a r a g r a p h ,  " v o l u n t e e r "

17 m e a n s  a p e r s o n  w h o  is pai d  not m o r e  t h a n  $10 a day a n d  a t o t a l  of not

18 m o r e  t h a n  $ 5 0 0  a year, not i n c l u d i n g  sk i  lift t i c k e t s  and r e i m b u r s e -

19 m e n t  for e x p e n s e s  a c t u a l l y  in c u r r e d ,  f o r  p r o v i d i n g  e m e r g e n c y  services.

20 (d) T h e  i m m u n i t y  p r o v i d e d  u n d e r  (c) of this s e c t i o n  d oes n ot

21 ' a p p l y  to c i v i l  d a m a g e s  that r e s u l t  f r o m  p r o v i d i n g  o r  a t t e m p t i n g  to

22 p r o v i d e  any of the f o l lowing a d v a n c e d  l i f e  s u p p o r t  t e c h n i q u e s  u n l e s s

23 t he p e r s o n  w h o  p r o v i d e d  them w as a u t h o r i z e d  by  law to p r o v i d e  them:

24 (1) e l e c t r i c  cardiac d e f i b r i l l a t i o n ;

25 (2) a d m i n i s t r a t i o n  of a n t i a r r h y t h m i c  a g e nts;

26 (3) i n t r a v e n o u s  therapy;

27 (4) i n t r a m u s c u l a r  thera p y ;  or

28 (5) u s e  of e n d o t r a c h e a l  i n t u b a t i o n  d e v i c e s .

H B 0 3 4 0 C - 1 - CS H B  340(J u d )



L E T T E R  O F  I N T E N T

It is t h e  i n t e n t  o f  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e  t h a t  ski 
l i f t  t i c k e t s  n o t  b e  c o n s i d e r e d  p a y m e n t  o f  v o l u n t e e r s  f o r  t h e  
p u r p o s e s  o f  AS  0 9 . 6 5 . 0 9 0 .
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H e m
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Original sponsors: Davis, Koponen,
Ulmer, et al.

IN THE HOUSE

CS FOR HOUSE BILL NO. 340 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act granting immunity from civil liability for

providing volunteer emergency services."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.65.090 is amended by adding new subsections to read:

(c) An organization and its members are not liable for civil 

damages as a result of an act or omission in providing first aid, 

search, rescue, or other emergency services, regardless of whether the 

organization or members are under a preexisting duty to render assis­

tance, if

(1) the organization exists for the purpose of providing 

the service rendered; and

(2) the member provided the service while acting as a 

volunteer member of the organization; in this paragraph, "volunteer" 

means a person who is paid not more than $10 a day and a total of not 

more than $500 a year, not including reimbursement for expenses ac­

tually incurred, for providing emergency services.

(d) The immunity provided under (c) of this section does not 

apply to civil damages that result from providing or attempting to 

provide any of the following advanced life support techniques unless 

the person who provided them was authorized by law to provide them:

(1) electric cardiac defibrillation;

(2) administration of antiarrhythmic agents;

(3) intravenous therapy;

(4) intramuscular therapy; or

-1- CSHB 340( )
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(5) use of endotra 'oal intubation devices

CSHB 3A0( ) - 2 -



MEMORANDUM INRE: CSHB 340 (L&C)

T O : RAMONA

FROM .-ROGER

This bill deals with volunteer emergency service organizations 
and civil liability. This Act expands AS 09.65.090 to include 
such organizations as ski patrols, search and rescue teams and 
other such efforts. This legislation would enable volunteer 
members of organizations described hereinabove to participate in 
these worthwhile and oftentimes lifesaving operations without 
fear of civil suit.

In regard to Page 1, Line 13, some concern has been expressed by 
Dept of H & SS that this "other emergency services"provision 
does not include advanced life support services such as 
defibrillation, drug therapy, intravenous therapy and advanced 
airways treatment that should only be provided by trained and 
licensed persons.

It is likely that the enactment of this legislation would 
increase the number of emergency service volunteers and would 
decrease the rate of attrition among emergency service 
volunteers. This is good legislation, and would allay the fears 
of some of your constituents.



1206 Alaska 490 PACIFIC REPORTER, 2d SERIES

Appellant did object to the borrowed ser­
vant instruction given below on the general 
ground that it was not a proper statement of 
the law. However, such a general objection 
is particularly noninformative to the trial 
judge who is called upon to instruct on the 
law. It simply does not meet the require­
ments of Civil Rule 51(a) which provides 
in part:

No party may assign as error the giving 
or the failure to give an instruction un­
less he objects thereto before the jury 
retires to consider its verdict, stating dis­
tinctly the m atter to which he objects and 
the grounds of his objection, (emphasis 
added)

We have construed this section to require 
specific objection in criminal cases before 
claimed erro r in the instructions will be 
considered on appeal.2 There is no com­
pelling reason to relax this requirement in 
civil litigation where there are even greater 
opportunities to refine the issues before 
trial. - — •"*; —'  • * ' ■

For the Rule 51(a) procedure to function 
properly, a substantial burden must be im­
posed on counsel to present specific objec­
tions. Otherwise, the trial judge will be 
unable to adequately review the objection 
and consider the argument made in formu­
lating ju ry  instructions.

Under the provisions of the Second Re­
statement of Agency,3 the instruction given 
was not such plain error as should lead to 
this court's intervention in the absence of a 
proper objection a t trial. I would, there­
fore, affirm  the judgment below.

But if you should find that Dan Walsh 
was negligent, and that his negligence was 
a proximate cause of injury to plaintiff 
(and that the evidence does not support 
the defense of contributory negligence) 
then you must decide whether at the time 
of the accident Dan Walsh was acting 
within the scope of his employment.

I f  you find either that Dan Walsh was 
not then the agent (or employee) of the 
defend ^i, or, if the agent (or employee), 
that he was not acting within the scope 
of his employment, then your verdict 
must be in favor of the defendant; but 
if you find that Dan Walsh was acting as

Elizabeth Llewellyn LEE, a minor, hy a 
through her next friend, Sallle New­

man Lee, natural mother, 
v.

STATE of Alaska and Frank Johnson, 
State Trooper, Appellees.

No. 1395.
-V

Supreme Court o f Alaska. 
Nov. 30, 1971.

a;
Plaintiff who was shot by state troop 

while he was rescuing her after liont 
grabbed her arm in its teeth and held her. 
bars of cage brought suit against ope rat 
of amusement concession, state trooper.a: 
the state. The Superior Court, Thirdol 
dicial District, Edward V. Davis,'tjU 'e 
tered judgment for state officer and sta: 
and plaintiff .appealed. ; ;T h e  sSuprec 
Court, Boney, C . J., held that state, troop 
was under duty to go to aid o f  p lain t 
minor and Good Sam aritan Statuteircj 
not apply and jury  should have been"i!t 
structed to return a verdict for plainti 
and against defendant state trooper, 
defendant state if  they found state jtn 
to have been ordinarily negligent 
further held that evidence that pla 
minor was shot by state trooper, an'_ 
marksman, created question 'j f o r ;  
whether state trooper had been ’o 
negligent' mi

Judgment reversed and case rcm ai^ 
for new trial. • • ‘"1

Erwin, J., not participating.

3.

agent (or employee) of the defendant i 
within i scope of his employment and 10 
you will have found in plaintiffs favor oa? 
the other issues mentioned in this lnstroe-| 
tion then you [sic] verdict must be for 1 
plaintiff. .*

Pope v. State, 478 P.2d 801, 80CMW®; 
(Alaska 1970), rch. denied 480 P-2J 
(Alaska 1971). Bee also, Bakken -T.j 
State, Op. No. 728, 489 PJ2d 120, at'To,: 
(Alaska, 1971) (Erwin, J., dissenting)^

Restatement (Second) of Agency i 
(1958). : -va :
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I .  N eg l i ge n ce  €=>12
Purpose of Good Samaritan Statute 

is to induce voluntary rescue by removing 
fear of potential liability which acts as an 
impediment to such rescue and it is di- 

/^Tected'at-pecsijns who are not under some 
\preexisting d u ty ^b  rescue. AS 09.6S.090.

2? sfates-€=79rn2
State trooper was under duty to go to 

aid of plaintiff minor whose ann  was grab­
bed by lioness in its teeth and who was 
held by lioness to bars of cage, and Good 
Samaritan Statute did not apply and jury 
should have been instructed to return a 
verdict for plaintiff and against defendant 
state trooper who shot plaintiff during 
rescue and defendant state if they found 
state trooper to have been ordinarily neg- 

.. ligent. AS 09.65.090, 18.65.080, 18.65.110, 
44.41.020.): ,

• 3. Negligence €=136(14)
c Evidence that plaintiff minor was shot

by state trooper, an expert marksman, who 
was rescuing her a fte r lioness had grabbed 
her arm in its teeth and held her to bars of

4. cage created question for ju ry  whether 
I r.tate trooper had been ordinarily negligent. 
V*
v. 4. Appeal and Error €=>l 194(2) 
f  Where plaintiff suffered two distinct
F  sets of injuries of those relating to bite of 
6 lioness and those caused by erran t gunshot 
it  by state trooper, her rescuer, and under in- 
f. struction jury  could have awarded damages 

against operator of amusement concession 
s' for both sets of injuries and jury 's verdict 
p  for officer and state had to be reversed on 
? appeal, on remand, if  officer and state 
| were held liable and damages were award- 
| ed against them, they should be entitled to 

credit for that portion of $15,000 paid by 
; operator of amusement concession which 
:■ related to gunshot wound but were not en- 
! titled to credit for that portion relating to 

the bite.

5- Trial €=335 •
W here p la in tiff, who su ffe red  injuries 

relating to bite o f lioness and  to e rran t 
gunshot by sta te  trooper, h e r  rescuer, 
brought suit against o p era to r o f am use­
ment concession and aga inst s ta te  and state

trooper and recovered against operator of 
amusement concession and judgment in 
favor of state trooper and state had to be 
reversed on appeal, neither plaintiff nor 
defendants waived their rights to benefits 
of apportionment of damages by failure to 
request special interrogatories requiring 
jury to apportion damages awarded against 
operator of amusement concession.

6. Appeal and Error € =  1194(2)
Where plaintiff, who suffered injuries 

relating to bite of lioness and to errant gun­
shot by state trooper, her rescuer, recover­
ed against operator of amusement conces­
sion and judgment in favor of state and 
state trooper had to be reversed on ap­
peal, apportionment of damages awarded 
against operator of amusement concession 
was necessary and had to be made on re­
mand on evidence presented to the trial 
court and plaintiff would have to prove by 
preponderance of evidence to what extent 
damages awarded were compensation for 
the bite.

7. Release €=25
Full compensation amounts to satisfac­

tion and should be carefully distinguished 
from a reiease; two factors properly used 
to distinguish a release from a satisfaction 
are: intent of parties and extent of com­
pensation.

8. Release €=55
Law presumes a' release to d ie s :S a tis ­

faction unless plaintiff can prove other­
wise.

Ernest Z. Rehbock and J. L. McCarrey, 
Jr., Anchorage, for appellant.

George N. Hayes and Daniel A. Moore, 
Jr., of Delaney, Wiles, Moore, Hayes & 
Reitman, Anchorage, for appellees.

Before BONEY, C. J., and DIMOND, 
RABINOW ITZ and CONNOR, JJ.

OPIN IO N
BONEY, Chief Justice.
The plaintiff-appellant appeals from a 

judgment for the defendants-appellees.
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On A ugust 19, 1967, the plaintiff, then a 
child of twelve, and a thirteen year old 
friend attended an amusement park in 
Anchorage, A laska. They stopped to pet 
a lioness kept in a cage by the operator of 
the am usem ent concession, Alaska Amuse­
ments, Inc. The beast thereupon grabbed 
the p la in tiff’s arm  in its teeth and held 
her to the bars o f the cage. The p la in tiff’s 
companion tried  unsuccessfully to secure 
her release by beating the licness over the 
head with a  pipe, and then ran to a  nearby 
S tate T rooper office for help. D efendant 
Johnson, an A laska S tate  Trooper, was thus 
brought to  the scene. Johnson placed his 
arm  around the p laintiff, cocked his gun, 
and shot the lioness in the head. H e then 
cocked his gun again in preparation for a 
second shot. H ow ever, his first shot had 
found its m ark. T he lioness dropped dead 
releasing the p la in tif fs  arm. - Apparently 
recoiling from  this release, the plain tiff and 
O fficer Johnson fell to the ground. His 
gun w ent o ff  w ounding the plain tiff in her 
right thigh.

On July 10, 1968, th e  plaintiff filed suit 
against A laska Amusements, Inc., O fficer 
Johnson, and the Sta.'e o f Alaska. The case 
was tried  by a  ju ry , which served in only an 
advisory capacity as to the state.1 The 
plain tiff w as gran ted  a  ju ry  verdict against 
Alaska Amusements, Inc., and a judgm ent 
has been entered  fo r $15,000. No appeal 
has been taken from  th a t judgm ent and ac­
cording to counsel fo r the piaintiff, it has 
been satisfied. The ju ry  returned a verdict 
for O fficer Johnson and the state. Judg­
ment thereon was entered for O fficer 
Johnson. T he court adopted the ju ry  ver­
dict for the sta te  and accordingly entered 
judgm ent against the plaintiff.

1. AS 09.50.290 requires that tort claims 
against the Btnte be tried by the court 
without a jury.

2. W. Prosser, Law of Torts J 50, at 340
(4th cd. 1971).

T he central issue in this appeal is w heth­
er, as the tria l court ruled, the A laska Good 
Sam aritan S tatute, AS 09.65.090, shields 
the defendants from  liability for ordinary  
negligence. The p la in tiff argues th a t the 
court below im properly applied th a t statu te 
by instructing the ju ry  th a t:

AS 09.65.090 reads as follow s:

(a) A person who, w ithout expecting 
compensation, renders care to an injured 
o r sick person, who appears to  be in im­
mediate need of aid is not liable fo r civil 
damages as a result o f  an ac t o r omission 
in rendering em ergency care, o r  as a re­
sult of an act o r failu re to act to  provide 
or arrange fo r fu rth e r  medical treatm ent 
o r care for the in ju red  person. .

(b) This section shall not preclude lia- “2 
bility for civil dam ages as a resu lt o L i 
gross negligence o r  intentional m isco n -^  
duct. Gross negligence m eans reckless, 'J  

.wilful, o r w anton misconduct.

Unless you find th a t F ran k  Johnson"! 
. acted in a grossly negligent m anner as the 3  

statute defines "gross negligence" in  the 3  
rescue efforts he m ade to ex tricate  E liza;1a 
beth Lee, o r unless you find th a t he m~-?* 
tentionally shot her, you m ust find  for 

F rank  Johnson and against th e  plaintiffs. 3
- - -  - is -  .r *

[1] A t common law there is no duty  tp’j a  
rescue. “ [T ]h e  law has persistently  .-rej^g 
fused to recognize the moral ob liga tion 'o f 
common decency and common h u m a n ity 3 | 
to come to the aid o f another hum an being j i  
who is in danger * * * ,"s Only in c e r ? 3  
tain limited situations, as fo r  example a  
where the actor was responsible fo r placing^® 
the imperiled person in his endangered posirjaS 
tion, has a  duty been recognized.3 --H ow jjB  
ever, once rescue operations have begun, 
the rescuer is held to a duty o f due care-*JI 
Professor Prosser has pointed out . ^ * ^ 3  
” [ t]h e  result o f all th is is th a t the 
Samaritan who tries to help m ay find  h ira^w

3. Id. 341-343.
4. Restatement (Second) of Torts § 323 ."Ss 

(1965); W. Prosser, Law of Torts I
56, at 343 (4th ed. 1971).

rJ rŷsjjj
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self m ulaed in damages, while the priest 
and the Levue who pass by on the other 
side go on their cheerful way rejoicing."5 
AS 09.65.090 and similar statutes in some 
forty-two states and the District of Colum­
bia are in response to this problem.* Their 
purpose is to induce voluntary rescue by re­
moving the fear o f potential liability which 
acts as an impediment to such rescue. Thus 
they are directed at persons who are not 
under some pre-existing duty to rescue.7

[2] We feel, therefore, that the appli­
cability of AS 09.65.090 to O fficer John­
son depends upon whether or not he was 
under a duty to rescue the plaintiff. If  
he was, then he was not a member of that 
group of persons to whom the statute is di­
rected and he should be denied its protec­
tion. No case has been found which con­
siders the applicability of a Good Samari­
tan Act to a policeman.®

In discussing whether or not Officer 
Johnson had a duty to assist the plaintiff, 
both parties have directed our attention to 
provisions of Alaska law. The plaintiff 
notes that state troopers are employees of 
the Department of Public Safety and then 
cites AS 44.41.020:

The Departm ent of Public Safety shall 
administer functions relative to the pro­
tection of life and property.

The defendants argue that the duties of po­
lice officers a re  statutory, and then refer 
to AS 18.65.OSO:

The Departm ent of Public Safety and 
each member o f the state troopers is 
charged w ith the enforcement of all 
criminal laws of the state, and has the 
power of a  peace officer of the state 
or a municipality and those powers usu­

5. W. Prosser, Law of Torts J 56, at 344 
(4 th ed. 1071).

6. The Good Samaritan Statutes have not
gone uncriticixed. Note, Good Samari­
tans and Liability for Medical Malprac­
tice. 64 Colum-L.Rev. 1301 (1064) ; Note,
California Good Samaritan Legislation:
Exemptions from Civil Liability While
Rendering Emergency Medical Aid, 51 
Calif.L.Rev. S16 (1063).

ally and customarily exercised by peace 
officers. Each member of the state 
troopers may prevent crime, pursue and 
apprehend offenders, obtain legal evi­
dence, institute criminal proceedings, 
execute any lawful w arrant or order of 
arrest, make an arrest without warrant 
for a violation of law committed in his 
presence, and may cooperate with other 
law enforcement agencies in detecting 
crime, apprehending criminals, and pre­
serving law and order in the state.

The defendants also cite AS 18.65.110: 
Members of the state troopers may not 
interfere with the rights or property of 
any person except ir. a lawful manner 
necessary for the prevention of crime or 
the capture and arrest of an offender.

The plaintiff seeks to have this court read 
AS 44.41.020 to indicate that the duties of 
the police are extremely broad—and there­
by encompass actions such as those of Of­
ficer Johnson. The defendants see the 
statutes they cite as precise delineations 
of and limitations on the powers and duties 
of the police. We fell that a holding that po­
lice officers have no duty to rescue would 
not comport with public conceptions of 
their role. In Wood v. Morris® the court 
felt that the applicability of the Georgia 
Guest Statute turned, in part, on whether 
the policeman transporting an injured girl 
in his car had an obligation to care for her. 
The court said:

W hether or not the defendant police­
man had any statutory obligation to care 
for the plaintiff, we think that there 
was an obligation in fact arising out of 
the customary role played by police of­
ficers in such emergencies, pursuant to

7. A rescuer under a pre-existing duty to 
rescue would not need the added induce­
ment of immunity from civil liability for 
hia ordinary negligence.

8. The two-page discussion in Annot., 39 
A.L.R.3d 222 (1971), is indicative of the 
dearth of material on the Bubject of 
"Construction of ‘Good Samaritan' Stat­
ute Excusing from Civil Liability One 
Rendering Care in Emergency."

490 P.2S— 76V i 9. 109 Ga.App. 148, 135 S.EUd 484 (1964).
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their general responsibility of protecting 
the lives and welfare of citizens at 
large.10

We agree. W e hold that O fficer Johnson 
was under a duty to go to the aid of the 
plaintiff. Therefore, we conclude that it 
was error for the trial court to apply the 
Alaska Good Samaritan f  Jtute. The jury 
should have been instructed to return a 
verdict for the plaintiff and against the 
defendants 11 if they found Officer John­
son to be o rd in a r ily  negligent. As this 
question has not been presented to a jury, 
the case should properly be remanded for 
a new trial. • - •. •-

[3] The defendants offer two argu­
ments against a remand for a new trial. The 
defendants contend first that there is insuf­
ficient evidence for a jury to find that O f­
ficer Johnson was ordinarily negligent. 
The jury considered only whether he had 
been grossly negligent. W hether O fficer 
Johnson acted reasonably is a ju ry  ques­
tion.1* A young girl was shot by a rescuer 
who was an expert marksman; it is ap­
parent that there is sufficient evidence for 
a jury to find that he had been ordinarily 
negligent.

The defendants also contend that this 
case is moot. They argue that the plain­
tiff, by virtue of her judgment against 
Alaska Amusements, has been compensat­
ed for her gunshot wound. The defend­
ants maintain that an additional awi^d 
for ordinary negligence aginst them on re­
mand would result in a double recovery. 
The argument relies primarily on Instruc­
tion 21 which reads as follows:

10. 135 S.E.2d at 487.

II. The state's liability if Officer John­
son is held liable, seems to have been con­
ceded. No argument on the issue has 
been offered; the liability would flow 
from the doctrine of respondeat superior.

12. Cf. Mallonee v. Finch, 413 PJ2d 159, 
181 (Alaska 1966); Crawford v. Rogers, 
400 P.2d 188, 194 (Alaska 1965); Mc­
Coy v. Alaska Brick Co., 389 P.2d 1009- 
1010 (Alaska 1964).

13. See, e. g., Laurenzi v. Vranizan, 25 Cal.
2d 806, 155 P.2d 633, 637 (1945) ; W.

If you find that Alaska Amusements, 
Inc. was negligent toward the plaintiff, 
Elizabeth Lee, and that its negligence 
was the proximate cause of her having 
been bitten by the lion, any further in­
juries suffered by her as a  Result of the 
gunshot wound are also part and parcel 
of the original negligence of Alaska 
Amusements, Inc., provided you find 
that Alaska Amusements, Inc.’s negli­
gence placed Elizabeth Lee in a position

• of peril that included possible danger to 
her attendant upon a rescue operation.
It is not necessary that Alaska Amuse- ' s 

. ments, Inc., could foresee the exact i. 
nature and kind of fu rther danger that ‘ 
might occur during a recue operation. * 

. I t is only necessary that reasonable men, j  
in the position of Alaska Amusements, - *n 
Inc., could foresee the possibility of dan- ^  
ger to another during any rescue opera- 
tion that might come about as the result :i»  
of the method and m anner of keeping J |

* i t  1 * ____ * *  * V '- dthe lion.

We agree with the defendants that, to ~-3 
the extent the plaintiff has already been 
compensated for certain of her injuries, 
she should not, on remand, be allowed a 
second recovery for those Injuries.13 Un- 'ij? 
der Instruction 21 the damages awarded by 
the jury could have included compensation 
for the gunshot wound.14 However," it 
does not follow, th a t-th e  case.is_m ooted ?  
and a remand precluded. A t the very least, J 
costs and attorney's fees to the prevailing 
party or parties are in issue between the 
plaintiff and these defendants.18 V :'Ji

■ •'O'Eznvr.ir-.v

Prosser, Law of Torts j  48, at 300 
(4th ed. 1971): ‘

When payment of the judgment in full 
ia made by the judgment debtor, there 
is no doubt that the plaintiff ia barred 
from a further action against another 
who is liable for the Bame damages, 
or from enforcement of another jndg- 
ment against him. (Footnotes omitted)

14 The gunshot wound was the only injury 
the plaintiff suffered from Officer John- 
Bon upon which she has sued.

I, Pursuant to Alaska R.Civ.P. 82(a). 
the-trial court attorneys’ fees and costs
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[4] The plaintiff su ffe re l two distinct 
sets o f in je rie s : those relating to the bite 
of the lion«ss and those caused by the er­
ran t gunsbot. Under Instruction 21 the 
ju ry  could have awarded damages against 
Alaska Anrascments, Inc., for both sets of 
injuries. O n remand, if the defendants are 
held liable and damages are awarded 
against them , then they should be entitled 
to a  credit fo r  that portion of the $15,000,00 
paid by A laska Amusements, Inc., which 
related to the  gunshot wound.16 They are 
not entitled, however, to a credit for that 
portion rela ting  to the bite.

T he dam ages awarded against Alaska 
Amusements, Inc., were not apportioned by 
the jury- A  lump sum award was returned 
in accordance with Instruction 25, in 
which, in relevant part, the judge instruct­
ed the ju ry  th a t:

I f  you should find for the plaintiff on 
the question of liability you will then de­
termine a s  to the amount she is entitled 
to recover from the evidence and under 
these instructions. I f  you find against 
only one defendant then that amount will 
be entered in the verdict form prepared 
for the p la in tiff and against that defend­
ant. I f  you find in favor of plaintiff as 
against both defendants [Alaska Amuse­
ments, Inc., and O fficer Johnson] then 
you should divide the total amount of 
damages between the. two -defendants.as_ 
you may determ ine proper from the evi-

a gainst the plaintiff in the amount of 
$2,620.60. $1,310.50 to each of these two
defendant*. -  ■ . . .

16. Cf. W . Prosaer, Law of Torts |  48 
at 300 (4th  ed. 1971):

" [E ]v e t a partial satisfaction of one 
Judgraeel w ill not prevent obtaining or 
enforcing another, although it is every­
where agreed that the amount received 
must be credited pro tanto against 
the amount to be collected. (Footnote 
omitted i

17. The j'urx could determine damages only 
aa to Alaska Amusements, Inc., and Of­
ficer Johnson. The state's liability and 
damages against the state were to be de­
termined by the judge. AS 09.50.290.

dence in this case. Enter the amount so 
determined as to each defendant on the 
appropriate verdict.11

' [5] One easy solution to this difficult 
problem would be to hold that either the 
plaintiff or the defendants have waived 
their right to the benefits o f apportionment 
by their failure to request special inter­
rogatories requiring the ju ry  to apportion 
the damages awarded against Alaska 
Amusements, Inc.16 Such a bolding would 
be unwarranted. To impose the burden of 
requesting special interrogatories on either 
party because that party could thereby 
benefit by protecting its rights would be to 
hold- that the burdened party, but not the 
other party, should have foreseen the pres­
ent difficulty. There is no reason to dis­
tinguish between the parties in this regard.

Another easy solution would be to as­
sume that the full amount awarded against 
Alaska Amusements, Inc., was compensa­
tion either for the bite alone or for the gun­
shot wound alone. But we cannot assume 
that the jury awarded no damages for the 
bite of the lioness since the primary negli­
gence of Alaska Amusements, Inc., was in 
the keeping of the beast. Instruction 21 
precludes the contrary assumption that the 
full $15,000.00 was awarded as compensa­
tion for the bite.

[6-8] Therefore, an apportionment of 
the damages awarded against Alaska 
Amusements, Inc., is necessary.1® The ap-

18. Alaska Amusements, Inc., was the only 
defendant potentially liable for both seta 
of injuries.

,'v « -y . t
19. The situation is analogous to a release 

in which the plaintiff covenants with one 
joint tort feasor not to sue. By ac­
cepting payment from Alaska Amuse­
ments, Inc., of a judgment which could 
have included compensation for the gun­
shot wound, the plaintiff has released 
Alaska Amusements, Inc., from any fur­
ther liability. But acceptance of that 
payment does not necessarily indicate that 
the plaintiff has been fully compensated 
for the gunshot wound. Full compensa­
tion amounts to satisfaction and should 
be carefully distinguished from a release.
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portionment must be made, on remand, on 
evidence presented to the trial court.80 In 
apportioning those damages, the trial court 
will not be asked to determine what trans­
pired in the jury room at the first trial. 
Rather, the plaintiff will have to prove, by 
a preponderance of the evidence, to what 
extent the damages awarded against Alas­
ka Amusements, Inc., were compensation 
for the bite. If  the plaintiff establishes 
that the bite-related damages should have 
been $15,000.00 or more, then the defend­
ants will receive no credit; but if the plain­
tiff can only establish that the bite-related 
damages were of an amount less than $15,-
000.00, then the difference between that 
amount and $15,000.00 will be credited 
against any damages awarded against the 
defendants.81 The burden of proving an 
apportionment falls upon the plaintiff be­
cause, unless she can demonstrate to the 
contrary, her judgment is presumed to con­
stitute full compensation.88 •'

On remand, then, the procedure will be 
as follows. A new trial will be required as

The two factors properly used to dis­
tinguish a release from a satisfaction 
are the intent of the parties and the ex­
tent of compensation. 1 P. Harper & F. 
James, The Law of Torts § 10.01, at 711- 
12 (1956). Here their intent ia nonopera­
tive in that the “release" was by way of 
judgment, not contract; and the extent of 
compensation is what is to be determined 
on remnnd-when the award against Alaska 
Amusements will be apportioned. Cf. 
Aldridge v. Morris, 337 Hl.App. 369, 86 
N.E2d 143, 146-49 (Ill.App.1949) ; Lau- 
renzi v. Vranizan, 25 Cal2d 806, 155 P.
2d 633, 637 (1945).

20. As to the state, the apportionment will 
have to be made by the judge. AS 09.- 
501190. As to Officer Johnson, unless 
he and the plaintiff agree that the judge 
may apportion the damages and thereby 
determine the extent of the credit, his 
demand for a jury trial will still be in 
effect and the issue of apportionment will 
have to be put before the jury on re-

to both liability and damages. The jur 
will determine Officer Johnson's liability 
the judge will determine the state’s liabili 
ty. If  the defendants are found liable, the 
the jury will assess damages against Of 
ficcr Johnson and the judge will have ti 
make an independent finding as to dam t 
ages against the state. The judge will alsc 
have to determine what portion, if any, of 
the $15,000.00 awarded against Alaska 
Amusements, Inc., will be allowed as a 
credit against those damages. In like man­
ner, the jury will determine what portion, 
if any, of that $15,000.00 will be allowed as 
a credit against the damages awarded 
against Officer Johnson. In this way, 
there car be no double recovery by the 
plaintiff for her injuries.

W e conclude that the case is not moot 
and that a  remand for a new trial i s 'a jp  
propriate.

The judgment is reversed and the case jsi 
remanded for a new trial.

ERW IN , J., not participating.

' ‘"Sill
maud. See Alaaka Constitution A rt 1  -̂ 1 
5 16; Alaska ILCiv.P. 38. .. v

21. Thus, fo r example. If I t  ia determined 
th a t  $10,000.00 of the 115,000.00 related 
to the  bite, then a $5,000.00 cred it will be 
allowed against any dam ages awarded 
againBt these defendants.

22. To continue the analogy discussed Tn »
- note 19, sxpra, the law presumes ar

lease to be a satisfaction unless the plain-_ 
tiff can prove ■otherwiaer-EUisv.-Easau, —jjjl 
50 Wis. 138, 6 ,N .W .*5i8. 620' (1880). J f  
Here tho amount paid by Alaaka Amuse-! 
ments, Inc., for the gunshot wound is un­
certain. Under the analogy, this amount  ̂
ia analogous to the sum paid for the re ĵ 
lease. In showing the release not to be a 
satisfaction, the plaintiff must prove both 
the extent of her damages (i. e. what 
amount would be a satisfaction) and the 
value of the release. Only if  both 
figures are before tho trier of fact can' 
tho two be compared to determine that the 
release does not amount to a satisfaction.
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clear that the lawyer-as-witnesa discipli­
nary rules would not preclude Mr. McGee 
and his firm from continued representation 
of plaintiff. Rule 3.7(b) provides that,

"A lawyer may act as advocate in a trial 
in which another lawyer in the lawyer's 
firm is Likely to be called as a witness 
unless precluded from doing so by Rule 
1.7 [pertaining to conflict of interest with 
present clients] or Rule 1.9 [pertaining to 
conflicts with former clients].” See 52 
U.S.LW. 19 (Aug. 16, 19cd).

See American Cable, supra at 1196 n. 2.
. ...The court is convinced that defendant 
has not sustained its burden to show that 
Andrea Ramsay's testimony will in some 
manner taint the trial or the legal system. 
See Greenebaum-Mountain Mtg., supra, 
at 1353-54. Defendant has shown no prej­
udice to itself nor any other reason why the 
trial cannot be conducted in fairness to all 

. if Ms. Ramsay testifies. See Greenebaum, 
gl supra, at 1354 (main purpose of Canon 5 is 

to avoid prejudice at trial). As stated in 
American Cable, supra at 1196:

The rules prevent situations in which 
|T  others might think the lawyer, as wit- 

'  ness, i8 distorting the truth for his client 
--..or is enhancing his own credibility as 

f-:; advocate by virtue of having taken an 
Jy'oath as witness, as well as the uneasy 
;:7 situation that arises when an opposing 
|.C counsel must impeach on cross-examina- 
Hi'tion another lawyer-adversary. Id.
;The rationale behind Canon 5, as applied to 
Sthe facts of this litigation, does not per- 
r *uade the court that disqualification of Mr. 
i,McGee and the firm of Williamson, McGee, 
f^Griggs and DeMoss is required. •- -  

 ̂ ''The court finds no factual support for 
^defendant’s claim that Disciplinary Rule 5- 
1.102(B) compels disqualification, and de­
clines to embrace defendant’s "appearance 

impropriety” argument under Discipli- 
rniry Rule 9-101. Nor does the court find 
►K necessary to determine whether Andrea 

£ ftamsay has or has not acted as one of the 
®°unsel of record for plaintiff in light her 

p. durance to this court that she is not 
^Representing plaintiff in this action and will 
F- not be involved in any trial of this matter 

*8 an attorney. (Dk. #  35, p. 3.)
p  F.Supp.— 23

IT IS THEREFORE ORDERED that de­
fendant's motion for disqualification of 
plaintiffs counsel is granted to the extent 
that Andrea Ramsay shall not participate 
as an attorney in the practice of her profes­
sion in the future course of this litigation.
-IT  IS FURTHER ORDERED that de­

fendant’s motion for disqualification )f 
plaintiffs counsel is denied to the extent 
that i t  seeks to disqualify John F. McGee 
and the law firm of Williamson, McGee, 
•Griggs and DeMoss from further partic­
ipation in this lawsuit

[O |  11Y KIMlll SYSTtH/
J

Jacque BUNTING, as Personal 
Representative of the Estate 
of Harold Dierich, Plaintiff,

v.
UNITED STATES of America, 

Defendant . ",
No. A85-665 Civil.

United States District Court, ■
D. Alaska. ----

July 2, 1987.
r;.;. :n icl
'cir.'c t.T.-.l'

In action brought against CoastrGuard 
pursuant to the Federal Tort Claims Act, 
both plaintiff and Government moved for 
summary judgment The District Court, 
von der Heydt, J., held that (1) state tort 
law determines standard of care applicable 
to Coast Guard's actions; (2) under Alas­
ka’s "good Samaritan” statute, partial im­
munity applies only to persons who had no 
preexisting duty to render aid; (3) question 
of whether Coast Guard had duty to render 
aid is not question of suite law, as state 
law controls only question of whether 
Coast Guard may be liable if such duty 
existed but was carried out in negligent 
manner; (4) plaintiff could not maintain 
ordinary negligence claim against Coast 
Guard, which had no legal obligation to go
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to pilot's aid, but could maintain action 
based upon gross negligence or reckless or 
intentional misconduct 

Ordered accordingly.

1. United States ©=78(14)
In order to determine standard of care 

applicable to Coast Guard’s actions in negli­
gence action against Government pursuant 
to Tort Claims Act, court must look to state 
tort law. 28 U.S.C.A. §§ 1346, 2674.

2 - Negligence ©=8
Alaska's "good Samaritan” statute 

provides partial immunity only to persons 
who had no preexisting duty to render aid 
to injured, 01, or emotionally distraught 
person. AS 09.65.090. ..................... .

3. United States «=78(14)
In action against Coast Guard pursu­

ant to Federal Tort Claims Act, question of 
whether Coast Guard had duty to render 
aid is not question of state law; state law 
controlled only question of whether Coast 
Guard may be liable if such duty existed 
but was carried out in negligent manner. 
28 U.S.C.A. §§ 1346, 2671 et seq.

4. United States <3=78(7)
Pursuant to federal law, Coast Guard 

has no legal duty to render aid to persons 
in distress. 14 U.S.C.A. §§ 2, 88.

5. United States «=78(9)
Tort action against Coast Guard alleg­

ing negligence in rescue of pilot could not 
be maintained pursuant to Alaska's “good 
Samaritan” statute, where Coast Guard 
had no legal obligation to go to pilot’s aid; 
however, Coast Guard would be liable for 
gross negligence or reckless or intentional 
misconduct 28 U.S.C.A. § 2674.

. i . ,‘V.

Lewis F. Gordon, Baily & Mason, An­
chorage, Alaska, for plaintiff.

Mark A. Rosenbaum, Asst U.S. Atty., 
Anchorage, Alaska, for defendant.

1. Because no maritime tort has been alleged, 
this action is unlike many suits arising out of 
Coast Guard rescues. It is not covered by the 
Suits In Admiralty Act, 46 U.S.C. § 741 et seq.

MEMORANDUM AND ORDER

VON DER HEYDT, District Judge.
This matter is before the court on th 

parties’ cross-motions for partial summar 
judgment Both parties seek a determina 
tion of the standard of care to be applied it 
this case. The facts relevant to this deter 
mination are not in dispute.

Harold Dierich, Jr., plaintiffs deceased 
was the pilot of a plane that crashed in 
Narrow Strait near Kodiak, on July 21, 
1984. A Coast Guard helicopter rescued 
him about an hour and a half later‘and 
carried him to the Coast Guard dispensary 
at Kodiak. The dispensary is a facility that 
exists primarily for the treatment of Coasi 
Guard personnel. Upon arrival at the dis­
pensary Mr. Dierich appeared to be suffer  ̂
ing from severe hypothermia. After about! 
ninety minutes of treatment at the dispel 
sary/ he was transported by ambulance 
Kodiak Island Hospital. He went into ca$* 
diac arrest in the ambulance'* and Sutis^ 
quently died at the hosp ita l.J .
n Count I of the Second Amended Com? 

plaint alleges that the treatment at 'the: 
dispensary was negligent, and that the han^ 
dling of transport to a more capable facflitjQ 
was likewise negligent Count II alleges* 
that these operations were ̂  handled InoR 
grossly negligent manner. The “ anege^y 
torts took place on land. Tliiis' achWjuaS 
been brought under the Federal -TorM 
Claims Act, 28 U.'S.C.' '§' 2671 et

.. r •*«* - mj
[1] The Tort Claims Act rendersjiris 

government liable "in the same-jnariwjB 
and to the same extent as a private individa 
ual under like circumstances.” -Id. .5 23674.1 
The court therefore must look to state
law to determine the standard of care 
cable to the Coast Guard’s actjona.^taM

[2] At common law there normally w**j| 
no duty to render emergency ajd, 'buthn«| 
who voluntarily undertook s u c h ' aid'w Uj 
held to a standard of ordinary c a r e ; ^ ^  
reduce the risk of liability for such ?

(cf. 28 US.C. § 2680(d)), and the federal 
mon law of maritime torts does not apply- 
Patentas v. United States, 687 F.2d 707, 713 (3“ 
Cir. 1982). ’ ‘ --.-io-
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miteer, Alaska has adopted a "good Samar­
itan" statute, A.S. 09.65.090, which reads: 

Civil liability for emergency aid. (a) 
A person at a hospital or any other loca­
tion who renders emergency care or 
emergency counseling to an injured, ill, 
or emotionally distraught person who 
reasonably appears to the person render­
ing the aid to be in immediate need of 
emergency aid in order to avoid serious 
harm or death is not liable for civil dam­
ages as a result of an act or omission in 
rendering emergency aid.

(b) This section does not preclude lia­
bility for dvfl damages as a result of 
gross negligence or reckless or intention­
al misconduct 

The Supreme Court of Alaska has held that 
the partial immunity granted by this stat­
ute applies only to persons who had no 
pre-existing duty to render aid. Lee v. 
State, 490 P.2d 1206, 1209 (Alaska 1971) 
(good Samaritan statute did not shield po­
lice officer who shot child while rescuing 
child from lioness, because officer had le­
gal duty to attempt rescue), overruled on 
other grounds, 545 P.2d 165 (Alaska 1976).
. The chief question presented by this case 

is whether the Coast Guard had a pre-exist­
ing duty to go to Mr. Dierich's aid. Plain­
tiff relies again on Lee v. State, analogiz­
ing the position of the Coast Guard to that 
of the policeman in Lee. The Alaska Su­
preme Court found that the policeman had 
a state common law duty to rescue grow­
ing out custom and public expectation. Id. 
at 1209-10. The court also suggested that 
auch a duty might be drawn from certain 
state statures relating to the Department 
of Public Safety. Id. , 'J .  ..

[3,4] Reliance on Lee is misplaced in 
this context. The question whether the 
Coast Guard has a duty to render aid is not 

question of state law; state law controls 
only the question whether the Coast Guard 
may be liable" if such a duty exists but has 
keen carried-out in a negligent manner. 
Federal statutes, notably 14 U.S.C. §§ 2 
ood 88, establish the activities that the 
Coast Guard is required to perform. While 
^ e  issue has not been decided in this cir- 

out-af-circuit authority uniformly

holds that the Coast Guard has no legal 
duty to render aid to persons in distress.
E.g., Frank v. United States, 250 F.2d 178 
(3d Cir.1957), cert denied, 356 U.S. 962, 78
S.Gt 1000, 2 LEd.2d 1069 (1958); Kurow- 
sky v. United States, 660 F.Supp. 442, 1987 
A.M.C. 781, 792 (S.D.N.Y.1986); Daley v. 
United States, 499 F.Supp. 1005, 1009 
(D.Mass.1980); Mazullo v. United States, 
1980 A.M.C. 1038, 1044-47 (D.D.0.1979) 
(citing many cases). This court agrees.

Plaintiff observes that many of these 
cases have gone on to hold that if the Coast 
Guard does elect to undertake a rescue, its 
subsequent conduct will, at least in certain 
circumstances, be judged by a standard of 
ordinary care. E.g., Kurowsky, supra; 
Daley, supra, 499 F.Supp. a t 1010; United 
States v. DeVane, 306 F.2d 182, 186 (5th 
Cir.1962). But these cases were decided 
under traditional common law principles, in 
the absence of a protective good Samaritan 
statute.

[5] By statute, Alaska has partially im­
munized the conduct of one who, voluntar­
ily and without prior obligation, renders 
emergency aid. The Coast Guard had no 
legal obligation to go to Mr. Dierich's aid. 
The court cannot hold the Coast Guard to a 
higher standard of care than would be ap­
plied to a private individual under like cir­
cumstances. 28 U.S.C. § 2674. Here the 
position of the Coast Guard is analogous to 
thatrofiarprivate company operating a heli­
copter service and a clinic for its employ­
ees. If such a company rescued a downed 
pilot and brought him to the employee clin­
ic for emergency treatment, the company's 
liability would be limited to ’ gross negli­
gence or reckless or intentional misconduct 
Because the Coast Guard’s conduct must 
be judged on the same basis, the count of 
plaintiffs complaint based on ordinary neg­
ligence must be dismissed.

Accordingly, IT IS ORDERED:
(1) THAT defendant's motion for partial 

summary judgment (Docket No. 47) is 
granted; .

(2) THAT Count I of plaintiffs Second 
Amended Complaint is dismissed;
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(3) THAT plaintiffs motion for partial 
summary judgmc- (Docket No. 64) is de­
nied.

irrmwiiimuM

Irlichael DUNCAN etc., et al., Plaintiffs,

v.
CITY OF GOLDEN BEACH, etc., et 

al., Defendants.

No. 87-6375-CIV-GONZALEZ.

United States District Court,
S.D. Florida, N.D.

July 6, 1987. .

On petition to remove § 1983 claims in 
action arising out of death of motorist in 
high speed chase, the District Court, Gon­
zalez, J., held that claims were not remova-' 
ble, as separate and independent

Petition denied and cause remanded.

Removsd' of Cases «=59;i
Section 1983 claims against city and its 

police officer arising out of death of motor- • 
ist in high speed chase were not removable, 
as separate and independent from claims 
against parties who placed guardrail along 
road where accident occurred, where com­
plaint sought recovery for only one wrong, 
alleged to have occurred as a result of an 
“interlocking series of transactions,” in­
volving primarily the same facts. 28 U.S. 
CA. § 1441(c).

Jack L  Herskowitz, Miami, Fla., for 
plaintiffs.

Anthony J. DiFlippo, Fleming, O’Brj 
& Fleming, Fort Lauderdale, Fla., for, 
fendants Golden Beach and Neiman.

ORDER
GONZALEZ, District Judge.
THIS CAUSE has come before the coi 

upon the petition for removal, filed by ( 
defendants, City of Golden Beach and R< 
ert Neiman. The plaintiffs have sued t 
defendants, City of Golden Beach, Rot* 
Neiman, Trafalgar Towers Associate 
Inc., and Trafalgar Towers Association, 4| 
Inc., for damages sustained by the plai 
tiffs’ decedent . .  _ _ _ -J

The plaintiffs allege that the City’s ei 
ployee, Robert Neiman acted negligently* 
operating a City vehicle while within ti 
scope of his employment as a police offio 
with the City of Golden Beach. This neg 
gence is alleged to have resulted i n i  
death of the plaintiffs’ decedent, Stephan 
Duncan. “ Allegedly, the defendant^K^ 
man, “engaged in a high speed chase of! 
vehicle being driven by ‘ Stephanie [DuS 
can[J ran his motor vehicle into the rearjj 
the vehicle being driven by Stephanie !
can and forced the vehicle off the* roc 

, »»way." Plaintiffs 
plaint at H U . ’

First Amended’TCaa

■■■■ isgmThe plaintiffs further allege that the; 
hide “struck a guardrail . . .  and 'fell' 
the intercoastal [sic] waterw ay."^ 
tiffs’ First Amended Complaint” p j g  
According to the plaintiffs’ allegafakmtS 
defendant, Neiman, tried but failed'to jutjJ
Ms. Duncan. Ms. Duncan was appa 
rescued through some other means, buE 
died four days after the acciden t^  
plaintiffs assert that the police officer;; 
defendant, Neiman, was not trains!
City in water rescue. The plaintiffs 
sued the City and Robert Neiman fori 
gence and have sued the d e f e n d a n t s ’, 

damages resulting from violations;"* 
U.S.C. § 1983.

• .aHL
The defendants, Trafalgar Towers'/ 

ciation, Inc., and Trafalgar Towers . 
tion, #  2, Inc., are allegedly the partiesn 
placed the guardrail along the road wn 
the accident occurred. The plain tifnTg

»cr1?<TPntlVsert that the guardrail was negligently
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SUBT ITLE A— INCOME TAXES—Continued
CH APTER 1—N ORM AL TA XES AND SURTAXES—Continued 

SUBCHAPTER F—EXEMPT ORGANIZATIONS

Part

I. G ttien] rule.
II. Private foundations.

III. Taxation o f buxineaa income o f certain ex-
empt organization*.

Part
IV.
V.

VI.
VII.

Farm ers’ cooperatives.
Shipowners' protection and indemnity as­

sociations.
Political organizations.
Certain homeowners associations.

1976 Amendment. Pub.L. 94-453, Title XXI, 
§ 2101(d), Oct. 4, 1976, 90 StaL 1899, added part 
V II heading.

1973 Amendment. Pub.L. 93-625, 5 10(d), 
Jan. 3, 1975, 88 StaL 2119, added part VI head­
ing.

1969 Amendment. Pub.L. 91-172, T itle I, 
§ 101 (j) (58), Dec. 30, 1969, 83 StaL 532, added 
part II heading, and redesignated former parts II , 
II I and IV as parts' III, IV and V, respectively.

P a rt  I— G e n er a l  R ule

Sec.
501. Exemption from tax on corporations,

certain tru-.ts, etc.
502. Feeder organizations.
503. Requirements for exemption.
504. Status after organization ceases to

qualify for exemption under sec-

1984 Amendment Pub.L. 58-369, Title V, 
§ 513(b), July 18, 1984, 98 Stat. 865, added item
505. applicable to years beginning after Dec. 31, 
1984.

1976 Amendment Pub.L. 94-455, Title X III, 
} 1307(d)(3)(B), Oct. 4, 1976, 90 StaL 1728, 
added item 504.

Sec.
tion 501(c) (3) because of substan­
tial lobbying.

505. Additional requirements for orga­
nizations described in paragraph
(9), (17), or (20) of section 501(c).

1969 Amendm ent Pub.L. 91-172, Title I, 
§ 10!(j) (61), Dec. 30, 1969, 83 StaL 532, struck 
out item relating to section 504.

§ 501. Exemption from tax on corporations, certain trusts, etc.

(a) Exemption from taxation.—An organization described in subsection (c) or (d) 
or section 401(a) shall be exempt from taxation under this subtitle unless such 
exemption is denied under section 502 or 503.

(b) Tax on unrelated business Income and certain other activities.—An orga­
nization exempt from taxation, under subsection (a) shall be subject to tax to the 
extent provided in parts II, III, and VI of this subchapter, but (notwithstanding parts 
II, III, and VI of this subchapter) shall be considered an organization exempt from 
income taxes for the purpose of any law which refers to organizations exempt from 
income taxes.

(c) List of exempt organizations.—The following organizations are referred to in 
subsection (a):

(1) any1 corporation organized under Act of Congress which is an instrumen­
tality of the United States but only if such corporation—

(A) is exempt from Federal income taxes—
1
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(i) under such Act as amended and supplemented before July 18, 
1984, or

(11) under this title without regard to any provision of law which is 
not contained in this title and which i3 not contained in a revenue Act, 
or

(B) is described in subsection (/).
(2) Corporations organized for the exclusive purpose of holding title to 

property, collecting income therefrom, and turning over the e.itire amount 
thereof, less expenses, to an organization which itself is exempt under this 
section.

(3) Corporations, and any community chest fund, or foundation, organized 
( and operated exclusively for religious, charitable, scientific, testing for public 
^—safety, literary, or educational purposes, or to foster national or international

amateur sports competition (but only if no part of its activities involve the 
provision of athletic facilities or equipment), or for the prevention of cruelty to 
children or animals, no part of the net earnings of which inures to the benefit of 
any private shareholder or individual, no substantial part of the activities of 
which is carrying on propaganda, or otherwise attempting, to influence legisla­
tion (except as otherwise provided in subsection (h)), and which does not 
participate in, or intervene in (including the publishing or distributing of state­
ments), any political campaign on behalf of any candidate for public offce.

(4) Civic leagues or organizations not organized for profit but operated 
exclusively for the promotion of social welfare, or local associations of employ­
ees, the membership of which is limited to the employees of a designated person 
or persons in a particular municipality, and the net earnings of which are 
devoted exclusively to charitable, educational, or recreational purposes.

(5) Labor, agricultural, or horticultural organizations.
(6 ) Business leagues, chambers of commerce, real-estate boards, boards of 

trade, or professional football leagues (whether or not administering a pension 
fund for football players), not organized for profit and no part of the net 
earnings of which inure3 to the benefit of any private shareholder or individual. 
( (7hClubs organized for pleasure, recreation, and other nonprofitable pur­

posed, substantially all of the activities of which are for such purposes and no 
part of the net earnings of which inures to the benefit of any private sharehold­
er.

(8) Fraternal beneficiary societies, orders, or associations—
(A) operating under the lodge system or for the exclusive benefit of the 

members of a fraternity itself operating under the lodge system, and
(B) providing for the payment of life, sick, accident, or other benefits to 

the members of such society, order, or association or their dependents.
j )  Voluntary employees’ beneficiary associations providing for the payment 

j ( life, sick, accident, or other benefits to the members of such a<s> ociation or 
their dependents or designated beneficiaries, if no part of the net earnings of 
such association inures (other than through such payments) to the benefit of any 
private shareholder or individual.

(10) Domestic fraternal societies, orders, or associations, operating under the 
lodge system—

(A) the net earnings of which are devoted exclusively to religious, chari­
table, scientific, literary, educational, and fraternal purposes, and

(B) which do not provide for the payment of life, sick, accident, or other 
benefits.

(11) Teachers' retirement fund associations of a purely local character, if—
(A) no part of their net earning3 inures (other than through payment of 

retirement benefits) to the benefit of any private shareholder or individual, 
and

(B) the income consists solely of amounts received from public taxation, 
amounts received from assessments on the teaching salaries of members, 
and income in respect of investments.

(12)(A) Benevolent life insurance associations of a purely local character, 
mutual ditch or irrigation companies, mutual or cooperative telephone compa­
nies, or like organizations; but only if 85 percent or more of the income consists

o f  amounts collected from members for the 
expenses.

(B) In the case of a mutual or cooperativ
(A) shall be applied without taking into a 
crued—

(I) from a nonmember telephone com] 
nication services which involve memt 
telephone company,

(II) from qualified pole rentals, or
(ill) from the sale o f display listin;

members of the mutual or cooperative
(C) In the case of a mutual or cooperative 

shall be applied without taking into accou 
from qualified pole rentals.

(D) For purposes of thi3 paragraph, the 
any rental of a pole (or other structure use 
other structure)—

(1) is used by ,. » telephone or elects 
wires which are used by such compan 
services to its members, and

(ii) is used pursuant to the rental 
addition to the wires described in claui 
transmission by wire o f electricity or ol 

For purposes of the preceding sentence, th 
the right to use the pole (or other structur

(13) Cemetery companies owned and opt 
their members or which are not operate 
chartered solely for the purpose of the disp 
which is not permitted by its charter to em 
incident to that purpose, no part o f the r 
benefit of any private shareholder or indiv

(14HA) Credit unions without capital sto< 
purposes and without profit

(B) Corporations or associations without 
tember I, 1957, and operated for mutual 
purpose o f providing reserve funds for, and

(I) domestic building and loan assoc
(II) cooperative banks without capit 

mutual purposes and without profit
(III) mutual savings banks not hr 

shares, or
(lv) mutual savings banks describee

(C) Corporations or associations organi 
operated for mutual purposes and without 
reserve funds for associations or banks ( 
subparagraph (B); but only if 85 percent or 
providing such reserve funds and to invest 
apply to any corporation or ar-ociation e 
graph (B),

(15)(A) Insurance companies or associat 
3itrers and reciprocal underwriters) if the 
direct written premiums) for the taxable >

(B) For purposes of subparagraph (A), 
or association is described in subparagra 
shall be treated as receiving during the 
subparagraph (A) which are received durin 
associations which are members of the sa 
company or association for which the dett

(C) For purposes of subparagraph (B), 
meaning given such term by section 831(t

(16) Corporations organized by an as: 
subchapter or members thereof, for the p
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of amounts collected from members for the sole purpose of meeting losses and 
Ju,y 18> expenses.

(B) In the case of a mutual or cooperative telephone company, subparagraph 
which is (A) shall be applied without taking into account any income received or uc-
nua Act, crued—

(i) from a nonmember telephone company for the performance of commu­
nication services which involve members of the mutual or cooperative 

title to telephone company,
amount (11) from qualified pole rentals, or
ier this (il£) from the sale of display listings in a'directory furnished to the

members of the mutual or cooperative telephone company, 
rganized (C) In the case of a mutual or cooperative electric company, subparagraph (A)
•r public shall be applied without taking into account any income received or accrued
national from qualified pole rentals.
elve the (D) For purposes of this paragraph, the term "qualified pole rental" means
•uelty to any rental of a pole (or other structure used to support wires) if such pole (or
mefit of other structure)—
.-ities o f (I) i3 used by the telephone or electric company to support one or more
■ legisla- wire3 which are used by such company in providing telephone or electric
oes not services to its members, and
>f state- (il) is used pursuant to the rental to support one or more wires (in
; office. addition to the wires described in clause (i)) for use in connection with the
perated transmission by wire of electricity or of telephone or other communications,
employ- por purposes of the preceding sentence, the term "rental" includes any sale of
' P*reon the right to use the pole (or other structure).
11 are (13) Cemetery companies owned and operated exclusively for the benefit of

their members or which are not operated for profit; and any corporation 
chartered solely for the purpose o f the disposal of .odies by burial or cremation 

■afds of which is not permitted by its charter to engage in any business not necessarily
pension incident to that purpose, no part o f the net earnings of which inures to the
™  net benefit of any private shareholder or individual.
hvidual. (14)(A) Credit unions without capital stock organized and operated for mutual
ole pur- purposes and without profit
3rVj* "° (B) Corporations or associations without capital stock organized before Sep-

irehol“' tember 1, 1957, and operated for mutual purposes and without profit for the
purpose of providing reserve funds for, and insurance of, shares or deposits in—

(I) domestic building and loan associations,
1 (il) cooperative banks without capital stock organized and operated for
;71' an“ mutual purposes and without profit,

(ill) mutual savings banks not having capital stock represented by 
ndents- shares, or
ayment dv) mutual savings banks described in section 591(b)
ltl0n (C) Corporations or associations organized before September 1, 1957, and
,m| 3 of operated for mutual purposes and without profit for the purpose of providing
• 01 ar>y reserve funds for associations or banks described in clause (i), (ii), or (iii) of

subparagraph (B); but only if 85 percent or more of the income is attributable to 
‘̂ er providing such reserve funds and to investments. This subparagraph shall not

apply to any corporation or association entitled to exemption under subpara- 
;. chari- f,Taph (B).

(15)(A) Insurance companies or associations other than life (including interin- 
r other surers and reciprocal underwriters) if the net written premiums (or, if greater,

direct written premiums) for the taxable year do not exceed $350,000. 
er, if— (B) For purposes of subparagraph (A), in determining whether any company
nent of or association is described in subparagraph (A), such company or association
ividual, shall be treated as receiving during the taxable year amounts described in

subparagraph (A) which are received during such year by all other companies or 
xation associations which are members o f  the same controlled group as the insurance
mbers’ company or association for which the determination is being made.

(C) For purposes of subparagraph (B), the term "controlled group” has the 
.ractcr meaning given such term by section 831(b)(2)(BXii).
compa- (16) Corporations organized by an association subject to part IV of this
onaists subchapter or members thereof, for the purpose of financing the ordinary crop
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operations of such members or other producers, and operated in conjunction 
with such associa'ion. Exemption shall not be denied any such corporation 
because it has capital stock, if the dividend rate of such stock is fixed at not to 
exceed the legal rate of interest in the State of incorporation or 8 percent per 
annum, whichever is greater, on the value of the consideration for which the 
stock was issued, and if substantially all such stock (other than nonvoting 
preferred stock, the owners of which are not entitled or permitted to participate, 
directly or indirectly, in the profits of the corporation, on dissolution or others 
wise, beyond the fixed dividends) is owned by such association, or members 
thereof; nor shall exemption be denied any such corporation because there is 
accumulated and maintained by it a reserve required by State law or a reason­
able reserve for any necessary purpose.

(17XA) A trust or trusts forming part of a plan providing for the payment of 
supplemental unemployment compensation benefits, if—

(I ) under the plan, it is impossible, a t any time prior to the satisfaction of 
all liabilities with respect to employees under the plan, for any part of the 
corpus or income to be (within the taxable year or thereafter) used for, or 
diverted to, any purpose other than the providing of supplemental unem­
ployment compensation benefits,

(I I ) such benefits are payable to employees under a classification which is 
set forth in the plan and which is found by the Secretary not to be 
discriminatory in favor of employees who are highly compensated employ­
ees (within the meaning of section 414(q), and

(ill) such benefits do not discriminate in favor of employees who are 
highly compensated employees (within the meaning of section 414(q)). A 
plan shall not be considered discriminatory within the meaning of this clause 
merely because the benefits received under the plan bear a uniform relation­
ship to the totai compensation, or the basic or regular rate of compensation, 
of the employees covered by the jilan.

(B) In determining whether a plan meets the requirements of subparagraph
(A), any benefits provided under any other plan shall not be taken into considera­
tion, except that a plan shall not be considered discriminatory—

(I) merely because the benefits under the plan which are first determined 
in a nondiscriminatory manner within the meaning of subparagraph (A) are 
th An reduced by any sick, accident, or unemployment compensation benefits 
received under State or Federal law (or reduced by a portion of such 
benefits if determined in a nondiscriminatory manner), or

(I I ) merely because the plan provides only for employees who are not 
eligible to receive sick, accident, or unemployment compensation benefits 
under State or Federal law the same benefits (or a portion of such benefits 
if determined in a nondiscriminatory manner) which such employees would 
receive under such laws if such employees were eligible for such benefits, 
or

(I I I ) merely because the plan provides only for employees who are not 
eligible under another plan (which meets the requirements of subparagraph
(A)) of supplemental unemployment compensation benefits provided wholly 
by the employer the same benefits (or a portion of such benefits if 
determined in a nondiscriminatory manner) which such employees would 
receive under such other plan if such employees were eligible under such 
other plan, but only if the employees eligible under both plans would make a 
classification which would be nondiscriminatory within the meaning of 
subparagraph <\).

(C) A plan ,<iall be considered to meet the requirements of subparagraph (A) 
during the whole of any year of the plan if on one day in each quarter it satisfies 
such requirements.

(D) The term "supplemental unemployment compensation benefits” means 
only—

(I) benefits which are paid to an employee because of his involuntary 
separation from the employment of the employer (whether or not such 
separation is temporary) resulting directly from a reduction in force, the 
discontinuance of a plant or operation, or other similar conditions, and

(II) sick and accident benefits subordinate to the benefits described in 
clause (i).

(E) Exemption shall not be denied under sc 
entitled to such exemption as an association d  
subsection merely because such organiratior 
supplemental unemployment benefits (as defu>

(18) A trust or trusts created before June ! 
providing for the payment of benefits under 
contributions of employees, if—

(A) under the plan, it is impossible, at an 
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corpus or income to be (within the taxable 
diverted to, any purpose other than the pro

(B) sr.ch benefits are payable to employ? 
set forth in the plan and which is fou: 
discriminatory in favor o f employees who 
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(C) such benefits do not discriminate 
highly compensated employees (within th’ 
plan shall not be considered discriminat 
subparagraph merely because the benefit 
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deferred arrangement.
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(A) organized in the United States or
(B) at least 75 percent of the memb< 

members of the Armed Forces of the Un. 
the other members of which are individu; 
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(C) no part o f the net earnings of w 
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exclusive function of which ia to form part ■ 
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which receives contributions because of sectx 
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services unassociated with a qualified group
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United States, and contributed to by any per 
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(E) Exemption shall not be denied under subsection (a) to any organization 
entitled to such exemption as an association described in paragraph (9) of this 
subsection merely because such organization provides for the payment of 
supplemental unemployment benefits (as defined in subparagraph (DXO).

(18) A trust or trusts created before June 25, 1959, forming part of a plan 
providing for the payment of benefits under a pension plan funded only by 
contributions of employees, if—

(A) under the plan, it is impossible, at any time prior to the satisfaction of 
all liabilities with respect to employees under the plan, for any part of the 
corpus or income to be (within the taxable year or thereafter) ussd for, or 
diverted to, any purpose other than the providing of benefits under the plan,
(B) such benefits are payable to employees under a classification which is 

set forth in the plan and which iB found by the Secretary not to be 
discriminatory in favor of employees who are highly compensated employ­
ees (within the meaning of section 414(q)),

(C) such benefits do not discriminate in favor of employees who are 
highly compensated employees (within the meaning of section 414(q)). A 
plan shall not be considered discriminatory within the meaning of tiiis 
subparagraph merely because the benefits received under the plan bear a 
uniform relationship to the total compensation, or the basic or regular rate 
of compensation, of the employees covered by the plan, and

(D) in the case of a plan under which an employee may designate certain 
contributions as deductible—

(I ) such contributions do not exceed the amount with respect to 
which a deduction is allowable under section 219(bX3',

(I I) requirements similar to the requirements of section 
401(kX3XAXii) are met with respect to such elective contributions, and

(I I I) such contributions are treated as elective deferrals for purposes 
of section 402(g) (other than paragraph (4) thereof).

For purposes of subparagraph (DXii), rules similar to the rules of section 
401(kX8) shall apply. For purposes of section 4979, any excess contribution 
under clause (ii) shall be treated as an excess contribution under a cash or 
deferred arrangement

(19) A post or organization of past or present members of the Armed Forces 
of the United States, or an auxiliary unit or society of, or a trust or foundation 
for, any such post or organization—

(A) organized in the United States or any of its possessions,
(B) at least 75 percent of the members of which are past or present 

members of the Armed Forces of the United States and substantially all of 
the other members of which are individuals who are cadets or are spouses, 
widows, or widowers of past or present members of the Armed Forces of 
the United States or of cadets, and

(C) no part of the net earnings of which inures to the benefit of any 
private shareholder or individual.

(20) an* organization or trust created or organized in the United States, the 
exclusive function of which i3 to form part of a qualified group legal services 
plan or plana, within the meaning of section 120. An organization or trust 
which receives contributions because of section 120(cX5XC) shall not be prevent­
ed from qualifying as an organization described in this paragraph merely 
because it provides legal services or indemnification against the cost of legal 
services unassociated with a qualified group legal services plan.

(21) A trust or trusts established in writing, created or organized in the 
United States, and contributed to by any person (except an insurance company) 
i f -

(A) the purpose of such trust or trusts is exclusively—
(I) to satisfy, in whole or in part, the liability of such person for, or 

with respect to, claims for compensation for disability or death due to 
pneumoconiosis under Black Lung Acts;

(II) to pay premiums for insurance exclusively covering such liability; 
and

(I I I) to pay administrative and other incidental expenses of such trust 
(including legal, accounting, actuarial, and trustee expenses) in conrec-

5 INCOME TAXES 26 § 501
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tion with the operation of the trust and the processing of claims against 
such person under Black Lung Acts; and

(B) no part of the assets of the trust may be used for, or diverted to, any 
purpose ocher than—

(1) the purposes described in subparagraph (A), or
(il) investment (but only to the extent that the trustee determines 

that a portion of the assets ia not currently needed for the purposes 
described in subparagraph (A)) in—

(I) public debt securities of the United States,
(II) obligations of a State or local government which are not in 

default as to principal or interest, or
(III) time or demand deposits in a bank (as defined in section 

581) or an insured credit union (within the meaning of section 
101(6) of the Federal Credit Union Act, 12 U.S.C. 1752(6)) located in 
the United States, or

(iii) payment intr, the Black Lung Disability Trust Fund established 
under section 9501, or into the general fund of the United States 
Treasury (other than in satisfaction of any tax or ocher civil or criminal 
liability of the person who e-?->blished or contributed to the trust). 

For purposes of thL paragraph the ter:, Hack Lung Acts” means part C of 
title IV of the Federal Mine Safety and Hea.th Act of 1977, and any State law 
providing compensation for disability or death due to pneumoconiosis.

(22) A trust created or organized in the United States and established in 
writing by the plan sponsors of multiemployer plans if—

(A) the purpose of such trust is exclusively—
(1) to pay any amount described in section 4223(c) or (h) of the 

Employee Retirement Income Security Act of 1974, and
(ii) to pay reasonable and necessary administrative expenses in con­

nection with the establishment and operation of the trust and the 
processing of claims against the trust,

(B) no part of the assets of the trust may be used for, or diverted to, any 
purpose other than—

(1) the purposes described in subparagraph (A), or
(ii) the investment in securities, obligations, or time or demand 

deposits described in clause (ii) of paragraph (21)(B),
(C) such trust meets the requirements of paragraphs (2), (3), and (4) of 

section 4223(b), 4223(h), or, if applicable, sectior (223(c) of the Fmployee 
Retirement Income Security Act of 1974, and .

(D) the trust instrument provides that, on dissolution of the trust, assets 
of the trust may not be paid other than to plans which have participated i- 
the plan or, in the case of a trust established under section 4223(h) of such 
Act, to plans with respect to which employers have participated in the fund.

(23) any1 association organized before 1880 more than 75 percent of the 
members of which are present or past members of the Armed Forces and a 
principal purpose of which is to provide insurance and other benefits to veterans 
or their dependents.

(24) A trust described in section 4049 of the Employee Retirement Income . 
Security Act of 1974 (as in effect on the date of the enactment ot L'.c 
Single-Employer Pension Plan Amendments Act of 1986).

(25)(A) Any corporation or trust which—
(i) has no more than 35 shareholders or beneficiaries,
(11) has only 1 class of stock or beneficial interest, and 
(ill) is organized for the exclusive purposes of—

(I ) acquiring real property and holding title to, and collecting income 
from, such property, and

(II) remitting the entire amount of income from such property (less 
expenses) to 1 or more organizations described in subparagraph (C) 
which are shareholders of such corporation or beneficiaries of such 
trust

(B) A corporation or trust shall be de 
regard to whether the corporation or true 
tions described in subparagraph (C).

(C) An organization i3 described in th: 
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(1 )  Buch organization is organized and
(A) to perform, on a centralized 
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engineering, laboratory, printing, co 
sonnet (including selection, testing, 
services; and

(B) to perform such services sole 
which i3—

(1) an organization described 
from taxation under subsection

(ii) a constituent part of an or 
which is exempt from taxatioi 
organized and operated as a 
organization described in subse* 

(ill) owned end operated by ll 
Columbia, or a possession of the 
or an agency or instrumentality

(2) such organization is organized an 
allocates or pays, within 8 '/j months aft 
earnings to patrons on the basis of serv



TAXES 6 

of claims against 

• diverted to, any

stee determines 
'or the purposes

vhidi are not in

fined in section 
aing of section 
■52(6)) located in

and established 
United States 

:ivil or criminal 
to the trust). 

ean3 part C of 
any State law 

liosis.
established in

or (h) of the

penses in con- 
trust and the

verted to. any

e or demand

(3), and (4) of 
he Employee

• trust, assets 
articipated in 
'-13(h) of such 
I in the fund, 
rcent of the 
Forces and a 
a to veterans

nent Income 
nent of the

‘ting income

■operty (less 
ragraph (C) 
•os of such

(B) A corporation or trust shall be described in subparagraph (A) without 
regard to whether the corporation or trust is organized by 1 or more organiza­
tions described in subparagraph (C),

(C) An organization is described in this subparagraph if such organization 
is—

(i) a qualified pension, profit sharing, or stock bonus plan that meets 
the requirements of section 401(a),

(ii) a governmental plan (within the meaning of section 414(d)),
(iii) the United States, any State or political subdivision thereof, or 

any agency or instrumentality of any of the foregoing,
(iv) any organization described in paragraph (3), or
(v) any organization described in this pa, .graph.

(D) A corporation or trust described in this paragraph must permit its 
shareholders or beneficiaries—

(i) to dismiss the corporation’s or trust’s investment adviser, follow­
ing reasonable notice, upon a vote of the shareholders or beneficiaries 
holding a majority of interest in the corporation or trust, and

(il) to terminate their interest ii be corporation or trust by either, or 
both, of the following alternatives, as determined by the corporation or 
trust;

(I) by selling or exchanging their stock in the corporation or 
interest in the trust (subject to any Federal or State securities law) 
to any organization described in subparagraph (C) so long as the 
sale or exchange does not increase the number of shareholders or 
beneficiaries in such corporation or trust above 35, or

(II) by having their stock or interest redeemed by the corpora­
tion or trust after the shareholder or beneficiary has provided 90 
days notice to such corporation or trust.

(d) Religious and apostolic organizations.—'The following organizations are re­
ferred to in subsection (a): Religious or apostolic associations or corporations, if such 
associations or corporations have a common treasury or community treasury, even if 
such associations or corporations engage in business for the common benefit of the 
members, but only if the members thereof include (at the time of filing their returns) 
in their gross income their entire pro rata shares, whether distributed or not, of the 
taxable income of the association or corporation for such year. Any amount so 
included in the gross income of a member shall be treated as a dividend received.

(e) Cooperative hospital service organizations.—For purposes of this title, ar 
organization shall be treated as an organization organized and operated exclusively 
for charitable purposes, if—

(1) such organization is organized and operated solely—
(A) to perform, on a centralized basis, one or more of the following 

services which, if performed on its own behalf by a hospital which is an 
organization described in subsection (c)(3) and exempt from taxation under 
subsection (a), would constitute activities in exercising or performing the 
purpose or function constituting the basis for its exemption; data process­
ing, purchasing, warehousing, billing and collection, food, clinical, industrial 
engineering, laboratory, printing, communications, record center, and per­
sonnel (including selection, testing, training, and education of personnel) 
services; and

(B) to perform such services solely for two or more hospitals each of 
which is—

(1) an organization described in subsection (c)(3) which is exempt 
from taxation under subsection (a),

(ii) a constituent part of an organization described in subsection (c)(3) 
which is exempt from taxation under subsection (a) and which, if 
organized and operated as a separate entity, would constitute an 
organization described in subsection (c)(3), or

(ill) owned and operated by the United States, a State, the District of 
Columbia, or a possession of the United States, or a political subdivision 
or an agency or instrumentality of any of the foregoing;

(2 ) such organization is organized and operated on a cooperative basis and 
allocutes or pays, within 8V2 months after the close of its taxable year, all net 
earnings to patrons on the basis of services performed for them; and

7 INCOME TAXES 26 § 501



Valdez, Sup. Cl. Op. No. 224.3 (Kilo No. 
44511, 620 I’.2d 683 (I'JHO).

When there wna no evidence before tho 
fluperior court suggesting that a city’s 
warning of safely hazards was issued with 
a knowing or reckless disregard for the 
truth of the statements if co llained that 
communication was protected by a privi­
lege extended to administrative officers 
making defamatory communications 
required or permitted in the performance 
of ofTirial duties even though there was no 
immunity under this section, Urethano 
Specialities, Inc. v. City of Valdez, Sup. Ct. 
Op. No. 2243 (File No. 4451), 620 P.2d 683 
(1980).

City’s failure to follow own rules 
governing relations with employees. — 
This section does not immunize city from 
liability for damages resulting from its 
failure to follow its own rules governing its 
relations with its employees. Stanfill v. 
City of Fairbanks, Sup. Ct. Op. No. 2624 
(File No. 6321), P.2d (1983).

Negligence in operation of am bu­
lance. — The object to be accomplished by 
ambulance service operated and main­

tained by n city, that of aorvlco to tho 
infirm, wan ho cloudy related to has- 
piln|izntiim benefits that it could ho said to 
camp within the scope of the opinion in 
Tuepgcl v. City of Sitka, 118 F. Supp. 399 
(D. Alas. 1954). nfTd, 245 F.2d 61 (9th Cir. 
1957), nr.d the city could be held liable for 
any negligence in the operation of the 
ambulance. Lucas v. City of Juneau, 168 F. 
Supp. 195 (D. Alas, 1958).

Npgligcnee of fire department. — For 
case decided prior to second 1975 amend­
ment holding that a city which maintained 
a fire department could be held liable for 
injuries resulting from negligence con­
nected with the department’s firefighting 
activities, see City of Fairbanks v. Shaible, 
Sup. Ct. Op. No. 97 (File Nos. 112, 113), 
375 P.2d 201 (1962). See contra: City of 
Fairbanks v. Gilbertson, 16 Alaska 590 
(1957), afTd, 262 F.2d 734 (9th Cir. 1959), 
whepe § 56-2-2 ACLA 1949 (predecessor to 
this section) was ignored by both the dis­
trict court and the court of appeals.

Quoted in Atkinson v. Haldane, Sup. 
Ct. Op. No. 1495 (File No. 2981), 569 P.2d 
151 (1977).

Collateral references. — Fire depart­
ments as pertaining to the governmental 
or to the proprietary branch of munic­
ipality, 9 ALR 143; 33 ALR 688 ; 84 ALR 
514.

Necessity of consent to suit against 
state, 42 ALR 1464; 50 ALR 1408.

Municipal immunity from liability for 
torts, 120 ALR 1376; 60 ALR2d 1198.

Sec. 09.65.080. S u its  by  in c o rp o ra te d  u n its  o f local g o v e rn ­
m ent. An action m ay be m aintained by an incorporated borough, city, 
or other public corporation of like character in its corporate name, and 
upon a cause of action accruing to it in its corporate character

(1) upon a contract made v.’?1':  the public corporation;
(2) upon a liability  prescribed by law in favor of the public corpora­

tion;
(3) to recover a penalty or forfeiture given to the public corporation;
(4) to recover dam ages for an injury to the corporate rights or prop­

erty of the public corporation. (§ 2 ch 23 SLA 1964)

Sec. 09.65.090. Civil liab ility  fo r erpergency  a id . (a) A person ut 
a hospital or any other location who readers emergency care or emer­
gency counseling to an injured, ill, or emotionally d istraught person 
who reasonably appears to the person rendering the aid to be in imme­
diate need of emergency aid in order to avoid serious harm  or death is 
not liable for civil damages as a result of an act or omission in 
rendering emergency aid.

(b) This section does not preclude liability for civil damages as a 
result of gross negligence or reckless or intentional misconduct. (§ 1 ch 
32 SLA 1967; am § 1 ch 119 SLA 1971; am 8 38 ch 102 SLA 1976)

y

NOTES TO DECISIONS

§ 09,65,092 A la s k a  S t a t u t e s  § 09.65.095

Common law. — At common low there 
i3 no duty to rescue. Lee v. State, Sup. Ct. 
Op. No. 749 (File No. 1395), 490 P.2d 1206 
(1971), overruled on other grounds, 
Munroe v. City Council, Sup. Ct. Op. No. 
1236 (File No. 2382), 545 P.2d 165, 547 
P.2d 839 (1976).

The law has persistently refused to 
recognize the moral obligation of common 
decency and common humanity, to come to 
the aid of another human being who is in 
danger. Only in certain limited situations, 
as for example where the actor was respon­
sible for placing the imperiled person in 
his endangered position, has a duty been 
recognized. However, once rescue oper­
ations have begun, the rescuer is held to a 
duty of due care. Lee v. State, Sup. Ct. Op. 
No. 749 (File No. 1395), 490 P.2d 1206 
(1971), overruled on other grounds, 
Munroe v. City Council, Sup. Ct. Op. No. 
1236 (File No. 2382), 545 P.2d 165, 547 
P.2d 839 (1976).

The purpose of this section is to 
ir.uuce voluntary rescue by removing the 
fear of potential liability which acts as an 
impediment to such rescue. Lee v. State, 
Sup. Ct. Op. No. 749 (File No. 1395), 490 
P.2d 1206 (1971), overruled on other 
grounds, Munroe v. City Council, Sup. Ct. 
Op. No. 1236 (File No. 2382), 545 P.2d 165, 
547 P.2d 839 (1976).

This section is directed at persons 
who are not under some preexisting

duty to rescue. Lee v. State, Sup. Ct. Op. 
No. 749 (File No. 1395), 490 P.2ji 1206 
(1971), overruled on other grounds, 
Munroe v. City Council, Sup. Ct. Op. No. 
1236 (File No. 2382), 545 P.2d 165, 547 
P.2d 839 (1976).

A rescuer under a preexisting duty 
to rescue would not need the added 
inducement of immunity from civil lia­
bility for his ordinary negligence. Lee v. 
State, Sup. Ct. Op. No. 749 (File No. 1395), 
490 P.2d 1206 (1971), overruled on other 
grounds, Munroe v. City Council, Sup. Ct. 
Op. No. 1236 (File No. 2382), 545 P.2d 165, 
547 P.2d 839 (1976).

Such as a police officer. — A holding 
that police officers have no duty to rescue 
would not comport with public conceptions 
of their role. Lee v. State, Sup. Ct. Op. No. 
749 (File No. 1395), 490 P.2d 1206 (1971), 
overruled on other grounds, Munroe v. 
Citv Council, Sup. Ct. Op. No. 1236 (File 
No. 2382), 545 P.2d 165, 547 P.2d 839 
(1976).

This section, the Alaska Good 
Samaritan statute, does not shield a police 
officer from liability for ordinary negli­
gence. Lee v. State, Sup. Ct. Op. No. 749 
(File No. 1395), 490 P.2d 1206 (1971). 
overruled on other grounds, Munroe v. 
City Council, Sup. Ct. Op. No. 1236 (File 
No. 2382), 545 P.2d 165. 547 P.2d 839 
(1976).

Sec. 09.65.092. Civil liab ility  fo r v o lu n ta ry  a ir c ra f t  safety  
in sp ec tio n . An aircraft or power p lan t technician or mechanic 
certified by the Federal Aviation A dm inistration who participates 
w ithout compensation in a voluntary aircraft safety inspection pro­
gram is not liable for civil dam age resulting  from an act or omission 
arising out of an aircraft safety inspection in th a t program  unless the 
act or omission constitutes gross negligence or reckless or intentional 
misconduct. (§ 1 ch 3 SLA 1982)

Sec. 09.65.095. L iab ility  fo r a d m in is tra tio n  o f b lood  test, (a) No 
civil or crim inal action arising  out of battery  may be brought against 
a health  care provider for the act of tak ing  a blood sample if the sample 
is taken
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D e a r  C h a i r m a n  Sund:

W e  w r i t e  o n  b e h a l f  o f  t h e  A l a s k a  N a t i v e  H e a l t h  B o a r d  a n d  t h e  
A s s o c i a t i o n  of  R e g i o n a l  H e a l t h  D i r e c t o r s  t o  c o m m e n t  o n  H.B. 340, 
a b i l l  g r a n t i n g  i m m u n i t y  f r o m  c i v i l  l i a b i l i t y  f o r  i n d i v i d u a l s  
p r o v i d i n g  v o l u n t e e r  e m e r g e n c y  s e r v i c e s .  T h i s  b i l l  w o u l d  a m e n d  
A S  0 9 . 6 5 . 0 9 0  b y  a d d i n g  a n e w  s u b s e c t i o n  t o  A l a s k a ' s  e x i s t i n g  
" G o o d  S a m a r i t a n "  s t a t u t e .

T h e  G o o d  S a m a r i t a n  s t a t u t e  p r o m o t e s  a n  i m p o r t a n t  p u b l i c  
p o l i c y  b y  e n c o u r a g i n g  citissens ( w h e t h e r  t r a i n e d  p r o f e s s i o n a l s  or  
l a y  p e r s o n s )  t o  p r o v i d e  m e d i c a l  a s s i s t a n c e  t o  p e o p l e  s u f f e r i n g  a 
m e d i c a l  e m e r g e n c y .  T h e  s t a t u t e  is p a r t i c u l a r l y  i m p o r t a n t  g i v e n  
t h e  e v e r - i n c r e a s i n g  t e n d e n c y  t o  t u r n  t o  t h e  c o u r t s  t o  r e s o l v e  all 
p r o b l e m s .  W h i l e  w e  b e l i e v e  t h a t  t h e  p r o t e c t i o n  o f  v o l u n t e e r s  
( a d d r e s s e d  in t h e  bill) is l a u d a b l e ,  w e  a l s o  t h i n k  t h e  C o m m i t t e e  
s h o u l d  t a k e  t h i s  o p p o r t u n i t y  t o  a d d r e s s  t w o  a d d i t i o n a l  s e r i o u s  
h e a l t h  c a r e  i s s u e s  i n  t h i s  area: (1) t h e  l i a b i l i t y  of  " C o m m u n i t y
H e a l t h  A i d e s "  p r o v i d i n g  e m e r g e n c y  m e d i c a l  s e r v i c e s ,  a n d  (2) t h e  
l i a b i l i t y  of  all p e r s o n s  w h o  h a v e  a p r e - e x i s t i n g  d u t y  t o  p r o v i d e  
e m e r g e n c y  s e r v i c e s .  W e  d i s c u s s  t h e s e  i s s u e s  below.

C o m m u n i t y  H e a l t h  A i d e s  a r e  t h e  b a c k b o n e  o f  t h e  h e a l t h  c a r e  
d e l i v e r y  s y s t e m  t h r o u g h o u t  r u r a l  A l a s k a .  In  m o s t  v i l l a g e s ,  t h e y  
a r e  t h e  o n l y  h e a l t h  c a r e  p r o v i d e r  a v a i l a b l e  in e m e r g e n c i e s .  A s  a 
c o n s e q u e n c e .  C o m m u n i t y  H e a l t h  A i d e s  a c r o s s  t h e  S t a t e  fe e l  a 
s p e c i a l  o b l i g a t i o n  t o  a s s i s t  t h o s e  in need, e s p e c i a l l y  t h o s e  in
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n e e d  o f  e m e r g e n c y  s e r v i c e s ,  a n d  t o  d o  so  w i t h  w h a t e v e r  t r a i n i n g  
a n d  l i m i t e d  r e s o u r c e s  t h e y  m a y  have.

C o m m u n i t y  H e a l t h  A i d e s  h a v e  a g r o w i n g  f e a r  t h a t  a s  p e r s o n a l  
i n j u r y  t o r t  l i t i g a t i o n  r e a c h e s  f u r t h e r  i n t o  r u r a l  A l a s k a ,  t h e y  
w i l l  s o o n  b e  f a c e d  w i t h  l a w s u i t s .  I n d eed, t h i s  t r e n d  h a s  a l r e a d y  
b e g u n .  T h e  H e a l t h  A i d e s  a r e  p a r t i c u l a r l y  c o n c e r n e d  a b o u t  t h e i r  
p o t e n t i a l  e x p o s u r e  w h e n  t h e y  a d m i n i s t e r  e m e r g e n c y  m e d i c a l  ca r e  
u n d e r  c i r c u m s t a n c e s  w h e r e  d e c i s i o n s  a n d  a c t i o n s  m u s t  b e  t a k e n
i m m e d i a t e l y ,  g u i d a n c e  f r o m  a p h y s i c i a n  is u n a v a i l a b l e ,  a n d  a 
p e r s o n ' s  l i f e  is a t  stake.

T i t l e  11 c u r r e n t l y  s e t s  f o r t h  g e n e r a l  p r o t e c t i o n  for 
i n d i v i d u a l s  w h o  p r o v i d e  e m e r g e n c y  c a r e  w i t h o u t  f i r s t  r e c e i v i n g  
t h e  p a t i e n t ' s  c o n s e n t  (as w h e r e  t h e  p e r s o n  is u n c o n s c i o u s  or 
o t h e r w i s e  u n a b l e  t o  g i v e  c o n s e n t )  (AS 1 1 . 8 1 . 4 3 0 ( a ) ( 5 ) ( B ) ) .  T h e  
m o r e  i m p o r t a n t  s t a t u t e ,  h o w e v e r  is t h e  s e c t i o n  n o w  u n d e r  s c r u t i n y  
b y  t h i s  C o m m i t t e e ,  A S  0 9 . 6 5 . 0 9 0  ( e m p h a s i s  adde d ) :

(A) A  p e r s o n  a t  a h o s p i t a l  o r  a n y  o t h e r  l o c a t i o n  w h o  
r e n d e r s  e m e r g e n c y  c a r e  o r  e m e r g e n c y  c o u n s e l i n g  t o  an 
i n j u r e d ,  ill o r  e m o t i o n a l l y  d i s t r a u g h t  p e r s o n  w h o  r e a s o n a b l e  
a p p e a r s  t o  t h e  p e r s o n  r e n d e r i n g  t h e  a i d  t o  b e  in i m m e d i a t e  
n e e d  o f  e m e r g e n c y  a i d  in o r d e r  t o  a v o i d  s e r i o u s  h a r m  or 
d e a t h  is n o t  l i a b l e  f o r  c i v i l  d a m a g e s  as a r e s u l t  o f  an  act 
o r  o m i s s i o n  in r e n d e r i n g  aid.

(B) T h i s  s e c t i o n  d o e s  n o t  p r e c l u d e  l i a b i l i t y  f o r  c i v i l
d a m a g e s  a s  a r e s u l t  o f  g r o s s  n e g l i g e n c e  o r  r e c k l e s s  or
i n t e n t i o n a l  m i s c o n d u c t .

O n  its face, S e c t i o n  90 w o u l d  a p p e a r  t o  i n c l u d e  C o m m u n i t y  
H e a l t h  A i d e s  w i t h i n  its scope. C l e a r l y  a C o m m u n i t y  H e a l t h  A i d e  
w o u l d  b e  a " p e r s o n  a t  a h o s p i t a l  o r  a n y  o t h e r  l o c a t i o n  w h o
r e n d e r s  e m e r g e n c y  c a r e  ---- " In  1971, h o w e v e r ,  t h e  A l a s k a
S u p r e m e  C o u r t  c o n s t r u e d  a n  e a r l i e r  v e r s i o n  o f  S e c t i o n  90 to 
e x c l u d e  f r o m  c o v e r a g e  a n y  p e r s o n  w i t h  a " p r e - e x i s t i n g  d u t y "  to 
r e n d e r  aid. L e e  v. S t a t e . 4 9 0  P . 2 d  12 0 6  ( A l aska 1971), o v e r r u l e d  
in p a r t  o n  o t h e r  g r o u n d s . 545 P . 2d  165 ( A l aska 1976). A  
C o m m u n i t y  H e a l t h  A i d e  a c t i n g  in h i s  or  h e r  c a p a c i t y  as a H e a l t h  
A i d e  w o u l d  a p p a r e n t l y  h a v e  a p r e - e x i s t i n g  duty, a n d  u n d e r  Lee 
w o u l d  n o t  b e  s h i e l d e d  f r o m  suit.

T h e  e a r l i e r  s t a t u t e  c o n s t r u e d  b y  t h e  C o u r t  in L e e  c o v e r e d  
"[a] p e r s o n  who, w i t h o u t  e x p e c t i n g  c o m p e n s a t i o n ,  r e n d e r s  c a r e  t o  
a n  i n j u r e d  o r  s i c k  p e r s o n  ...." A S  0 9 . 6 5 . 0 9 0  (1968). A m e n d m e n t
o f  t h e  l a w  in 19 7 6  t o  b r o a d e n  t h e  s c o p e  of c o v e r a g e  t o  "[a] 
p e r s o n  a t  a h o s p i t a l  o r  o t h e r  l o c a t i o n ..." r e f l e c t e d  t h e  
L e g i s l a t u r e 's i n t e n t  t o  i n c l u d e  p e r s o n s  w i t h  a p r e - e x i s t i n g  d u t y
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(such as n u r s e s  a n d  d o c t o r s  in a h o s p i t a l  e m e r g e n c y ) . T h e  
l e g i s l a t i v e  h i s t o r y  t o  t h e  19 7 6  a m e n d m e n t  c o n f i r m s  t h i s  po i n t .  
D e s p i t e  t h e  L e g i s l a t u r e ' s  effort, the c o u r t s  c o n t i n u e  t o  e x c l u d e  
" p r e - e x i s t i n g  d u t y "  p e r s o n s  f r o m  A l a s k a ' s  G o o d  S a m a r i t a n  st a t u t e ,  
as  d e m o n s t r a t e d  in a v e r y  r e c e n t  d e c i s i o n  f r o m  t h e  f e d e r a l  
d i s t r i c t  c o u r t  i n  A l a s k a .  S e e  B u n t i n g  v. U n i t e d  S t a t e s . 662
F. S u p p .  971, 973 ( D . A l a s k a  1987). F o r  t h i s  r e a son, it is c l e a r
t h a t  S e c t i o n  90 r e q u i r e s  f u r t h e r  a m e n d m e n t .

W e  n o t e  t h a t  A l a s k a  h a s  a d o p t e d  a s e p a r a t e  " g o o d  S a m a r i t a n "  
s t a t u t e  t o  s p e c i f i c a l l y  p r o t e c t  e m e r g e n c y  m e d i c a l  t e c h n i c i a n s
(See A S  1 8 . 0 8 . 0 8 6 ( a ) ) .  T h i s  s t a t u t e  w a s  a m e n d e d  in 1 9 8 6  t o  
b r o a d e n  i t s  s c o p e  t o  c o v e r  e m e r g e n c i e s  p o s i n g  r i s k s  o f  s e r i o u s  
h a r m  (in a d d i t i o n  t o  r i s k s  of  d e a t h ) . A s  w e  u n d e r s t a n d  it, m u c h  
o f  t h e  g e n e s i s  f o r  t h i s  s t a t u t e  a n d  its 19 8 6  a m e n d m e n t  w a s
c o n c e r n  o v e r  i n c r e a s i n g  t o r t  l i t i g a t i o n  a r i s i n g  o u t  o f  e m e r g e n c y  
s i t u a t i o n s  w h e r e  s n a p  d e c i s i o n s  m u s t  b e  m a d e  i n  o r d e r  t o  s a v e  a 
p e r s o n ' s  life. T h e  i n c r e a s e d  r i s k  o f  l i t i g a t i o n  h a s  in  t u r n  
d r i v e n  u p  i n s u r a n c e  r a t e s  a s t r o n o m i c a l l y  i n  r e c e n t  y e a r s  for 
e m e r g e n c y  m e d i c a l  t e c h n i c i a n s ,  a n  a d d i t i o n a l  s t r o n g  i n c e n t i v e  for 
t h i s  l a w  a n d  its 19 8 6  a m e n d m e n t .

T h e  s i t u a t i o n  w i t h  C o m m u n i t y  H e a l t h  A i d e s  is e v e n  m o r e  
c o m p e l l i n g  t h a n  w i t h  e m e r g e n c y  m e d i c a l  t e c h n i c i a n s  and, w e  
b e l i e v e ,  j u s t i f i e s  i d e n t i c a l  t r e a t m e n t  b y  t h e  A l a s k a  L e g i s l a t u r e .  
S p e c i f i c a l l y ,  C o m m u n i t y  H e a l t h  A i d e s  a r e  r e q u i r e d  in i d e n t i c a l  
c i r c u m s t a n c e s  t o  p r o v i d e  e m e r g e n c y  a i d e  as t h e  o n l y  e m e r g e n c y  
c a r e  r e s p o n d e r s  i n  t h e i r  v i l l a g e s .  In t h e s e  v i l l a g e s  t h e r e  is no 
" e m e r g e n c y  m e d i c a l  t e c h n i c i a n . "  M a n y  ( a l t h o u g h  n o t  all) C H A ' s  
h a v e  t a k e n  E M T  c o u r s e s  t o  e n h a n c e  t h e i r  a b i l i t y  t o  r e s p o n d  in 
s u c h  s i t u a t i o n s .  N e v e r t h e l e s s ,  w e  a r e  s e e i n g  a r i s i n g  i n c i d e n c e  
o f  l i t i g a t i o n  a n d  t h e  t h r e a t  o f  l i t i g a t i o n  in r e c e n t  ye a r s .  T h i s  
h a s  l e d  t o  t h e  s a m e  i n s u r a n c e  c r i s e s  f o r  C H A ' s  as f o r  EMTs.

F o r  t h e s e  r e a s o n s ,  w e  s u g g e s t  t h a t  t h i s  C o m m i t t e e  c l a r i f y  
t h e  G o o d  S a m a r i t a n  l a w  in t w o  ways. First, l a n g u a g e  s h o u l d  b e  
i n s e r t e d  in S e c t i o n  90(a) to  e x p r e s s l y  i n c l u d e  C o m m u n i t y  H e a l t h  
A i d e s .  S e c o n d ,  l a n g u a g e  s h o u l d  b e  i n s e r t e d  in t h e  s a m e  s e c t i o n  
t o  e x p r e s s l y  p r o t e c t  p e r s o n s  w i t h  a p r e - e x i s t i n g  duty. U n d e r  
t h i s  p r o p o s a l ,  S e c t i o n  90(a) w o u l d  b e  a m e n d e d  a s  fol l o w s ,  (new 
l a n g u a g e  u n d e r s c o r e d )  (before a d d i t i o n  o f  t h e  l a n g u a g e  p r o p o s e d  
in H.B. 340):

(A) a p e r s o n  a t  a h o s p i t a l  o r  a n y  o t h e r  l o c a t i o n ,  
i n c l u d i n g  a c o m m u n i t y  h e a l t h  a i d e , w h o  r e n d e r s  e m e r g e n c y  
c a r e  o r  e m e r g e n c y  c o u n s e l i n g  t o  a n  i n jured, ill o r  
e m o t i o n a l l y  d i s t r a u g h t  p e r s o n  w h o  r e a s o n a b l y  a p p e a r s  t o  t h e  
p e r s o n  r e n d e r i n g  t h e  a i d e  t o  b e  in i m m e d i a t e  n e e d  of 
e m e r g e n c y  a i d e  in o r d e r  t o  a v o i d  s e r i o u s  h a r m  o r  d e a t h  is
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n o t  l i a b l e  f o r  c i v i l  d a m a g e s  as a r e s u l t  of a n  a c t  or 
o m i s s i o n  in r e n d e r i n g  aid, r e g a r d l e s s  o f  w h e t h e r  t h e  p e r s o n  
is u n d e r  a p r e - e x i s t i n g  d u t y  to  r e n d e r  a s s i s t a n c e .

W e  w o u l d  b e  h a p p y  to  e l a b o r a t e  at  g r e a t e r  l e n g t h  t h e  r e a s o n s  
w h y  t h i s  a m e n d m e n t  is s o  i m p o r t a n t  a n d  a p p r o p r i a t e ,  a n d  to  
f u r n i s h  y o u  w i t h  a n y  a d d i t i o n a l  i n f o r m a t i o n  w h i c h  y o u  feel w o u l d  
b e  h e l p f u l .

L B M : J A D / k g
cc: J o h nJ o h n  H a r t l e

A l l  C o m m i t t e e  M e m b e r s
S u n d
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R e p r e s t  itative John Sund 

Chairman, H o u s e  J u d i c i a r y  Correnittee 

Pouch V (MS 3100)

Juneau, A l a s k a  99811

D ear R e p r e s e n t a t i v e  Sund,

I just had the o p p o r t u n i t y  to r e v i e w  the H o u s e  Bill No. 340 w hi c h  was 

amen d e d  by the H o u s e  L a b o r and C o n m e r c e  Committee.

T his amendment, under S e c t i o n  1 (c) (2), w h i c h  further d e s c r i b e s  jus t  w h a t  a 

" V o l u n t e e r"  is c o m p l e t e l y  wipes out th e  National Ski Patrol S y s t e m  (NSPS), 

w h i c h  is n o n - p r o f i t  v o l u n t e e r  o r ga n i z a t i o n  who p e r f or m s  e m e r g e n c y  services 

to ski resorts and o ther f u n c t i o n s  such as the A n c h o r a g e  Fur Rondezvous, as 

being a v o l u n t e e r  u nder this amendment.

A t  m o s t  ski areas nationwide, w h e r e  t h e  NSPS p e r forms v o l u n t e e r  e m e r g e n c y  

s e r v i c e s  such as the initial first aid a s s i s t a n c e  to injured skiers, the 

NSP S v o l u n t e e r  ski p a t r o l l e r s  u s u a l l y  rece i ve  a f r e e  lift ti c k e t  (or "chit") 

for each day t h e y  patrol as an ince n t i v e  to be a patroller. Th i s  amounts to 

a c o m p e n s a t i o n  of an y w h e r e  f r o m  $1 0 . 00  to 36.00, d e pending upon the cost of 

the ski area ticket, for  a days work of p a t r o l l i n g  on t heir own time.

M ost of t h e  p a t r o l l e r s  are ded i c a t e d  to t heir duties and spend c o n s i d e r a b l e  

amount of tim e  and e f f o r t  in t r a i n i n g  outs i d e  of their normal e v e r y  d a y  job 

and actual p a t r o l l i n g  to k eep up their skills in e m e r g e n c y  f i r s t  aid and 

o ther r eq u i r e d  training. I myself has spent over a 1,000 hours each y e a r  as 

both a v o l u n t e e r  in s t r u c t o r  and as a trai n e e  for the NSPS. O n l y  a small 

part of this tim e was a c t u a l l y  involved p a t r o l l i n g  on the hill w h e r e  a 

m i n u t e  c o m p e n s a t i o n  was p r o v i d e d  by the ski resort in the f o r m  of a "chit". 

The rest of the t ime was not c o m p e n s a t e d  for other than o b t a i n i n g the 

s a t i s f a c t i o n  of b ei n g  in the p os ition of helping pe o p le  in need. It is 

q u i t e common for other p a t r ol e r s  to spend this same amount of time and 

ef f o r t  each y e a r  also.

B e c a u s e  I s t r o n g l y  feel the need of this l eg i s lation to p r o t e c t  d e d i c a t ed  

N SPS v o l u n t e e r  p a t r o l l e r s  w h i l e  p e r f o r m i n g  th e i r  duty f r o m  b eing liable for 

civil damages it is r e q u e s t e d  that e v e r y  eff o r t  be taken by the J u d i c i a r y  

C o m m i t t e e  to strick t h e  w o r d i n g  "financial c o n s i d e r a t i o n " f r o m  Section 1 (c)

(2), line 20 and s u b s t i t u t e  the w ords "cash p a y m e n t " instead.

S i n c e r e l y  yours,

li/J li'AA*— ^

W a l l a c e  J. Watts 

N a t ional Ski Patrol M e m b e r

CC: R e p r e s e n t a t i v e  S a m  C o t t o n

R e p r e s e n t a t i v e  M ax  G r u e n b e r g  Jr.

R e p r e s e n t a t i v e  R o m o n a  Barnes
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F e b r u a r y  15, 1 9 8 0

■ i. R e p r e s e n t a t  i v e  Jirn Z a w a c k i  
P o u c h  V  “ .

“J u n e a u ,  A l a s k a  9 9 0 1 1  
1

'* ;,.il t. • *. | • •

r e :  H B  3 4 0

- t&m&t .• I-' ■ ..s • .
i .‘V r*"’' '*■ r «. ■' t * ■;
l e t t e r  d a t e d  F e b r u a r y 1 9 0 0 .

n o t e  t h a t  y o u  h a v e  s e n t  a  c o p y  

t h i n k  o f  w h y  y o u  w o u l d  h a v e  s e n t  

;t h e  f i r e  d e p a r t m e n t  i n  G i r d w o o d .  

. ' o u r  D e p a r t m e n t  i n  G i r d w o o d .  T h e  

\\ a r e  n o t  v o l u n t e e r s  i n  t h e  t r u e  

- f i r e f i g h t e r s .  - "That i s  w h e n  t 

D e p a r t m e n t  w h o  r e s p o n d s  i s  p a i

t o  J u d y  K u l e t a .  T h e  o n l y  r e a s o n  I c a n  

h e r  a  c o p y  i s  b e c a u s e  I a m  a m e m b e r  o f  

H o w e v e r ,  H B  3 4 0  h a s  n o t h i n g  t o  d o  w i t h  

t h e  G i r d w o o d  F i r e  D e p a r t m e n t  

e y  a r e  p a i d  o n  c a l l  

m e m b e r  o f  t h e

, ■ 1 r .
• " •M y  i n t e r e s t  c o m e s  f r o m  t h e  a r e a  

f ' .Lprovides m o u n t a i n  r e s c u e  s e r v i c e s .  

>-’':" t h e  S o u r d o u g h  S k i  P a t r o l  w h i c h  p a t r o l s
w h  i c h

P a t r o l  w h i c h

I a m  a m e m b e r is
u n t  A l y e s k a .

. if; '
AA s  y o u a r e  a w a r e  t h e S k i  P a t r o l  d o e s  n o t  c h a r g e  f o r  t h e i r

T :'“:it i s  a v o l u n t e e r  o r g a n i s a t i o n .
l-> ■■■:

■;>L, s ' ,-' ...T. ■ . ■
S ^ T h e  arnrnendment o f  t h e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  w h i c h  d e f i n e s  o r  

.’f H  a t t e m p t s  t o  d e f i n e  v o l u n t e e r  c o m p l e t e l y  c h a n g e s  t h e  t h r u s t  o f  H B  3 4 0  
i ^ ’T f a r  a s  if' r e l a t e s  t o  t h e  S o u r d o u g h  S k i  P a t r o l .

i p s -  ' i ■ r ■ I . ^  . ■■ '
>>|{'S^jirhe r e a s o n  i s  s i m p l e .  . M o u n t  A l y e s k a  r e s o r t  g i v e s  e a c h  p a t r o l  p e r  

■ > ' ^ ^ kSt<!f K;c h  i if 'Tor e a c h  d a y  p a t r o l l e d .  S a i d  c h i t s  a r e  r e d e e m a b l e  f o r  a 
V f  t i c k e t .  C u r r e n t l y  t h e  c o s t  o f  a t i c k e t  is $ £ £ . 0 0  w h i c h  e x c e e d s  t 

' $ 1 0 . 0 0  p e r  d a y  l i m i t a t i o n  w r i t t e n  i n  b y  t h e  L a b o r  a n d  C o m m e r c e

r e m o v e s

a s

p e r s o n  
s k i  

t h e

C o m m i t t e e .  T h i s  i n  e f f e c t  
b i l l .

o u r  s k i  p a t r o l  f r o m  c o v e r a g e  u n d e r  t h e

I m u c h  p r e f e r  t h e  o r i g i n a l  w o r d i n g  o f  t h e  b i l l .  I f  s o m e t h i n g  h a s  t o  b e  
s a i d  a b o u t  c o m p e n s a t i o n  w h y  n o t  s o m e t h i n g  a l o n g  t h e  o r d e r  o f  "A 

v o l u n t e e r  o r g a n i s a t i o n  i s  o n e  w h i c h  d o e s  n o t  s o l i c i t  f u n d s  f o r  t h e  

s e r v i c e  w h i c h  it p r o v i d e s .  T h e  m e m b e r  p r o v i d e d  t h e  s e r v i c e  w h i l e  a c t i n g  

a s  a  m e m b e r  o f  t h e  o r g a n i z a t i o n . "  N o t  g r e a t  w o r d i n g  b u t  I a m  s u r e  t h a t  
y o u  g e t  m y  m e a n i n g .

T h e r e  a r e  m a n y  v o l u n t e e r  o r g a n i s a t i o n s  w h i c h  d o  n o t  c h a r g e  f o r  t h e i r  

s e r v i c e s ,  b u t  w h a t  i f  t h e  p e r s o n ( s )  a s s i s t e d  g i v e  m o n e y  t o  t h e  

i n d i v i d u a l  p r o v i d i n g  t h e  s e r v i c e ,  s a i d  i n d i v i d u a l  a c c e p t i n g  m o n e y  a s  a 

d o n a t i o n  t o  t h e  o r g a n i s a t  i o n  w h i l e  t h e  d o n a t o r  m a y  f e e l  t h a t  h e  is 
g i v i n g  c o m p e n s a t i o n  t o  t h e  i n d i v i d u a l  p r o v i d i n g  t h e  s e r v i c e ?

I d o  n o t  w a n t  t o  b e a t  it t o  d e a t h .  A l l  I a s k  is t h a t  y o u  d o  w h a t  y o u  
c an .

T h a n k - y o u ,

D o n a l d  L. D a v i s

P . O .  B o x  6 7 4

G i r d w o o d ,  A l a s k a  9 9 5 0 7
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W HILE IN JUNEAU
P O U C H  V

JUNEAU, A L A S K A  99811 

(907) 465-2693/2719

REPRESENTATIVE

JIM ZAWACKI 
DISTRICT 7

F e b r u a r y  3, 1988

MEMBEk
C O M M U N I T Y  4 , iGlONAL 

AFFAIRS C O M M I T T E E

LEGISLATIVE B U D G E T  4 

AUDIT C O M M I T T E E  

FINANCE S U B C O M M I T T E E

D o n a l d  D a v i s  
P.O. B o x  674 
G i r d w o o d ,  A K  9 9 5 8 7

D e a r  Don:

T h a n k  y o u  f o r  y o u r  p u b l i c  o p i n i o n  m e s s a g e  r e g a r d i n g  H B  340 and 
S B  346, g r a n t i n g  i m m u n i t y  f r o m  c i v i l  l i a b i l i t y  f o r  p r o v i d i n g  
v o l u n t e e r  e m e r g e n c y  s e r v i c e s .

I a m  a l s o  i n  f a v o r  o f  t h e s e  bi l l s .  R e p r e s e n t a t i v e  M i k e  D a v i s  
o f  F a i r b a n k s  is t h e  p r i m e  s p o n s o r  a n d  I h a v e  s i g n e d  o n  t h e  
b i l l  a s  a c o - s p o n s o r .  H B  340 h a s  m o v e d  f r o m  t h e  H o u s e  L a b o r  & 
C o m m e r c e  C o m m i t t e e  t o  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e .  H o u s e  
L a b o r  & C o m m e r c e  d i d  m a k e  s o m e  c h a n g e s  t o  t h e  b i l l  so  I h a v e  
t a k e n  t h e  l i b e r t y  o f  e n c l o s i n g  a c o p y  o f  t h e  c o m m i t t e e  
s u b s t i t u t e  f o r  y o u r  r e v i e w .  H B  340 is s c h e d u l e d  on  t h e  H o u s e  
J u d i c i a r y  C o m m i t t e e  c a l e n d a r  f o r  F e b r u a r y  12th, F r i day, at 
1 : 3 0  p .m.. Y o u  a n d  o t h e r s  in t h e  c o m m u n i t y  m i g h t  w a n t  t o  s e n d  
a p . o . m .  of  s u p p o r t  t o  R e p r e s e n t a t i v e  J o h n  S u n d  w h o  is t h e  
c h a i r m a n  o f  H o u s e  J u d i c i a r y  C o m m i t t e e .  A s  f o r  S B  346 it is in 
S e n a t e  J u d i c i a r y  C o m m i t t e e  a n d  as of  y e t  n o  h e a r i n g  h a s  b e e n  
s c h e d u l e d .

Don, f o r  t h o s e  p e o p l e  w h o  a r e  g i v i n g  o f  t h e m s e l v e s  in  s a v i n g  
l i v e s  a n d  r i s k i n g  t h e i r  own, w e  n e e d  t o  m a k e  s u r e  t h e y  a r e  
p r o t e c t e d  f r o m  a l l  l i a b i l i t y .

I a p p r e c i a t e  y o u r  in p u t .  If I c a n  b e  of  f u r t h e r  a s s i s t a n c e ,  
p l e a s e  d o n ' t  h e s i t a t e  t o  c o n t a c t  me.

S i n c e r e l y ,

'Jim Z a w a c k i  
R e p r e s e n t a t i v e

E n c l o s u r e
cc: J u d y  C o l e t t a

F i r e  Chief, G i r d w o o d
( 2 0 )



P U B L I C  O P I N I O N  M E S S A G E

DEAR: r e p r e s e n t a t i v e  z a w a c k i

name:
t it l e :

VODRESS: 

CITY: 

PHONE: 

BILL NO: 

SUBJECT:

message:

BE R N I C E  LE SKSKY

3211 S H A M R O C K  ST REE 

ANCH O R AGE  

33 7-6 333

ZIP: 99504

GAME B O A RD APPOINTMENT,
R E Q U E S T  Y O U  AS K THE GO VER NO R N O T  TO  R E A P P O I N T  G A M E BOARD MEMBER, 

AN BAL LE NBE R G HE , NH O IS S U P P O R T E P  BY G R EE N P EAC E D E F E N D E R S  OF WILDLIFE. 

P O RT S MAN  S T R O N G L Y  OP P O S E  HIM. ^

\
POMID: 03 091 55 8  

DATE: 0 1 / 29 /88 

TIME: 0 9 : 15 :58 

LIONAME: A N C H O R A G E  LIO

\
COPIES: R E P R E S E N T A T I V E S  R E P R E S E N T A T I V E S  S E N AT ORS

AD A M S

BO U CH ER

BR O W N

CO LL I NS

D A V I D S O N

DO N L E Y

FRANK

6 0 LL

G R US S END O RF

H E R R M A N N

H U D S O N

U R  SON

ME NAR D

N A V A R R E

P E TTY JO HN

P O UR C HOT

S H U L T Z

SUND

TA Y L O R

W A L L I S

B A R N E S

BO YER

C A T O  •

C O T T E N  

D A V I S  j  
EL LI S

F U R N A C E  j 
GR UEN BERG - 

H A N L E Y  ; 

H O F F M A N  f 

K O P O N E N  I 

M A R T I N  

MI L L E R  1 
PE AR C E  | 

P H IL L IPS 

RI E G E R  

SPRINGER 

SW A C K H A M M E R  

ULMER

ABOOD

B I N K L E Y

C O G H I L L

DU N C A N

EL IAS ON

FA H RE NK AM P

FAIKS

FAN NI NG

FISCHER

HA LFO RD

H E NSL E Y

JONES

J O S E P H S O N

KE LLY

K E R T T U U

RO D EY

ST UR G U L E N S K I  

SZYM A N SKI  

U E H L I N G 

ZHAROFF^

I

P U B L I C  O P I N I O N  M E S S A G E

DEAR: R E P R E S E N T A T I V E  Z A W A C K I

NAME: DO N A L D  D A V I S  

TITLE:

ADDRESS: P.O. D O X  674- 

CITY: G I RD W OOD 

PHONE: 78 3- 2 9 52 

B I LL NO:

SUBJECT: H B 3 40 / S B 3 4 6 ,  G O OD  S A M  A C T  

MESSA GE: I ' M  IN FA VOR  O F  T H E S E  BILLS.

ZIP:

\
POMID: 0 3 09 4 557 

DATE: 0 1 /29 /88 

TIME: 0 9 :45 :57 

LIONAME: A N C H O R A G E  LIO

COPIES: SE NAT OR

SZ YM A N S K I

I

V
A
V

99587



N a t io n a l  Sk i  P a t r o l  Sy st e m , I n c .
P.O. B o x  432 

D o u g l a s ,  A l a s k a  99824 
M a r c h  4, 1988

Affiliations
N A T IO N A L  S K I A S S O C IA T IO N  

N A T IO N A L  S A FE TY  C O U N C IL  

A D V IS O R Y  C O M M IT T E E  <U .S  
A R M Y ) O N  M O U N T A IN  /\N O  
A R C T IC  W A R F A R E

ALASKAN DIVISION

H o n o r a b l e  M i k e  D a v i s
A l a s k a  H o u s e  of R e p r e s e n t a t i v e s
P.O. B o x  V
J u n e a u ,  A l a s k a  99801

D e a r  R e p r e s e n t a t i v e  Davis:

\\
T h i s  l e t t e r  p e r t a i n s  to C S H B  340 (Labor & C o m m e r c e )  r e g a r d i n g  
p r o v i d i n g  immunity, f r o m  c i v i l  l i a b i l i t y  for c e r t a i n  k i n d s  of 
v o l u n t e e r  work.

I u n d e r s t a n d  t h e  b i l l  is s c h e d u l e d  for a H o u s e  J u d i c i a r y  
C o m m i t t e e  h e a r i n g  n e x t  M o n d a y .  I p l a n  to a t t e n d  the h earing.

In t h e  m e a n t i m e ,  a f t e r  c o n s u l t i n g  w i t h  a n u m b e r  of N S P S  
p a t r o l l e r s  in A l a s k a ,  I h a v e  the f o l l o w i n g  c o m m e n t s  to offer. 
T h e s e  are in p a r t i c u l a r  r e l a t e d  to E d  H e i n ' s  p o i n t s  e x p l a i n e d  
to y o u  in his m e m o r a n d u m  of  F e b r u a r y  19:

1. P r e e x i s t i n g  d u t y  to r e s c u e . Th i s  i n t e n t  is w h a t  
s t a r t e d  the c o n c e r n  for n e c e s s a r y  l e g i s l a t i o n ,  a n d  w e  a g r e e  
w i t h  Mr. H e i n ' s  e x p l a n a t i o n  a n d  r a t i o n a l e .

2. D e f i n i t i o n s  of  v o l u n t e e r s  and c o m p e n s a t i o n . We are 
s t i l l  c o n c e r n e d  a b o u t  t h i s  one. W e  n e e d  to be c e r t a i n  
th a t  t h e  b i l l  c l e a r l y  s t a t e s  that o n l y  c a s h  p a y m e n t s  are 
i n c l u d e d  in the d o l l a r  a m o u n t  l i m i t a t i o n s .  Mr. H e i n ' s  
s u g g e s t i o n  for c h a n g i n g  li n e  20, by  s t r i k i n g  t h e  w o r d s  
" r e c e i v e s  f i n a n c i a l  c o n s i d e r a t i o n  of", a n d  r e p l a c i n g  t h e m  
w i t h  "is p a i d "  m a y  s o l v e  our p r o b l e m  r e g a r d i n g  the v a l u e  
of c o m p l i m e n t a r y  ski t i c k e t s  w h i c h  are g i v e n  to p a t r o l l e r s  
in r e c o g n i t i o n  for t h e i r  service.

How e v e r ,  an  e v e n  m o r e  d i r e c t  a n d  c l e a r  p h r a s e  h a s  b e e n  
p r o p o s e d  by  o n e  o f  o u r  p a t r o l l e r s ,  Mr. W a l l a c e  Watts, f r o m  
A n c h o r a g e .  In a l e t t e r  d a t e d  F e b r u a r y  16, to R e p r e s e n t a t i v e  
John Sund, C h a i r m a n ,  H o u s e  J u d i c i a r y  C o m m i t t e e ,  Mr. W a t t s  
s u g g e s t s  s t r i k i n g  the w o r d s  " f i n a n c i a l  c o n s i d e r a t i o n "  a n d  
r e p l a c i n g  t h e m  w i t h  t h e  w o r d s  " c ash p a y m e n t s " .  W e  like 
th i s  s u g g e s t i o n  better, c o m p a r e d  to "is paid".

3. L i a b i l i t y  o f  o r g a n i z a t i o n s . We  p r e f e r  to see the w o r d -  
age l e f t  as is, a n d  the o r g a n i z a t i o n  a l s o  p r o t e c t e d  w i t h  
immun i t y ,  e x c e p t  for p r o v e n  n e g l i g e n c e .  O t h e r w i s e ,  it's 
c o n c e i v a b l e  t h a t  the o f f i c e r s  of t h e  o r g a n i z a t i o n ,  t h e m­
selves, m i g h t  b e  h e l d  liable. If t h a t  w e r e  to happ e n ,  it 
c o u l d  s e r i o u s l y  i m p e d e  f u t u r e  r e c r u i t m e n t  e f f o r t s  for 
e m e r g e n c y  s e r v i c e  v o l u n t e e r s ;  it c o u l d  e v e n  j e o p a r d i z e
the b a s i c  m i s s i o n  of  the c h a r i t a b l e  o r g a n i z a t i o n ,  w h i c h  is 
o n e  in the p u b l i c  interest. N e g l i g e n c e  s e e m s  to be the 

key, here. If a m e m b e r  is p r o v e n  n e g l i g e n t  in h i s  o r  h e r

C O N T R I B U T I O N S  ARE D ED UC T I BLE  TOR FEDERAL I N C O M E  TAX P U R P O S E S
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p e r f o r m a n c e ,  t h e n  the r e c o u r s e  is a l r e a d y  t h e r e  - t h a t  of 
b r i n g i n g  a l a w s u i t  a g a i n s t  e i t h e r  o r  b o t h  the i n d i v i d u a l  
a n d  t h e  o r g a n i z a t i o n .  T h e r e  r e a l l y  s eems to be no n e e d  to 
m a k e  a c h a n g e  in t h e  w o r d a g e  as s t a t e d  in the bill r i g h t  

now.

4. A d v a n c e d  l i f e  s u p p o r t . W e  u n d e r s t a n d  the r e a s o n  for 
this p r o p o s e d  a m e n d m e n t ,  a n d  w e  h a v e  no o b j e c t i o n  to Mr. 
H e i n ' s  s u g g e s t e d  w o r d a g e .

F i n a l l y ,  t u x s  l e g i s l a t i o n  is e x t r e m e l y  i m p o r t a n t  to o u r  o r g a n­
iza ti o n ,  a n d  w e  u r g e  its p a s s a g e  o u t  of the H o u s e  J u d i c i a r y  
C o m m i t t e e  n e x t  M o n d a y .

W e  d e f i n i t e l y  n e e d  to h a v e  an a p p r o p r i a t e  l a w  e n a c t e d  d u r i n g  
t h i s  S e s s i o n  of  t h e  L e g i s l a t u r e .  In t h a t  re s p e c t ,  we  w o u l d  
e n c o u r a g e  t h a t  c o m p a n i o n  b i l l s  o n  the S e n a t e  side, SB No. 346 
(Fahrenkamp, et  a l ) , a n d  SB No. 448 (Duncan) be r e c o n c i l e d  in 
l a n g u a g e  c o n s i s t e n t  w i t h  HB  340.

2  m  «  T **

cc: r e p r e s e n t a t i v e  J o h n  Sund, C h a i r m a n  H o u s e  J u d i c i a r y  C o m m i t t e e
R e p r e s e n t a t i v e  B i l l  H u d s o n  

R e p r e s e n t a t i v e  F r a n  U l m e r  
S e n a t o r  J i m  D u n c a n

B
Junectu S k i  P a t r o l ,  N S P S



m  Alaska State Legislature
m Representative Mike Davis
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TO: H o u s e  J u d i c i a r y  C o m m i t t e e
F ROM: Rep. M i k e  D a v i s  
D ATE: F e b r u a r y  11, 1988
RE: C S H B  340, g r a n t i n g  i m m u n i t y  f r o m  c i v i l  l i a b i l i t y  f o r

p r o v i d i n g  v o l u n t e e r  e m e r g e n c y  s e r v i c e s .

C S H B  340 a m e n d s  t h e  G o o d  S a m a r i t a n  A c t  t o  p r o t e c t  m e m b e r s  o f  
v o l u n t e e r  f i r s t  a i d  o r g a n i z a t i o n s  f r o m  l i a b i l i t y .

O r d i n a r y  c i t i z e n s  w h o  t r y  t o  h e l p  in e m e r g e n c y  s i t u a t i o n s  a r e  
p r o t e c t e d  f r o m  l i a b i l i t y  b y  t h e  G o o d  S a m a r i t a n  Act, A S  09.65.090. 
P a r a m e d i c s  a n d  E M T s  w h o  a r e  c e r t i f i e d  b y  t h e  s t a t e  a r e  c o v e r e d  in 
l i a b i l i t y  q u e s t i o n s  b y  A S  1 8 . 0 8 . 0 8 6 .  H o w e v e r ,  m e m b e r s  of 
v o l u n t e e r  r e s c u e  o r g a n i z a t i o n s  s u c h  as t h e  N a t i o n a l  S k i  Patrol. 
C i v i l  A i r  P a t r o l ,  a n d  m o u n t a i n  r e s c u e  g r o u p s  m a y  n o t  h a v e  a n y  
s t a t u t o r y  p r o t e c t i o n .

F i r s t  a i d  a n d  r e s c u e  v o l u n t e e r s  a r e  v u l n e r a b l e  t o  l i t i g a t i o n  
b e c a u s e  t h e y  h a v e  a n  o b l i g a t i o n  t o  h e l p  p e o p l e  w h i l e  s e r v i n g  
in t h e i r  o r g a n i z a t i o n s .  T h e  A l a s k a  S u p r e m e  C o u r t  h a s  r u l e d  
t h a t  t h e  G o o d  S a m a r i t a n  A c t  d o e s  n o t  p r o t e c t  t h o s e  w h o  h a v e  a 
" p r e - e x i s t i n g  o b l i g a t i o n  t o  a s s i s t  i n d i v i d u a l s  in  d a n g e r " .

C S H B  3 4 0  w o u l d  p r o t e c t  e m e r g e n c y  s e r v i c e s  v o l u n t e e r s  a n d  t h e i r  
o r g a n i z a t i o n s  f r o m  l i a b i l i t y  f o r  t h e i r  g o o d  f a i t h  a t t e m p t s  r o a i d  
t h o s e  i n  d a n g e r .  H o w e v e r ,  t h e y  w o u l d  s t i l l  b e  l i a b l e  f o r  d a m a g e s  
a s  a r e s u l t  o f  " g r o s s  n e g l i g e n c e ,  r e c k l e s s n e s s ,  o r  i n t e n t i o n a l  
m i s c o n d u c t "  a s  s t a t e d  in s u b s e c t i o n  (b) o f  t h e  e x i s t i n g  G o o d  
S a m a r i t a n  Ac t .
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F rom Civil L i a b i l i t y  For 

P r o v i d in g  V o l u n t e e r  

E m e r g e n c y  Services.

S e a r c h  and rescue in A l as k a  is the r e s p o n s i b i l i t y  of the A l a s k a  

S t a t e  T r o opers, U.S. A i r  Force, and U.S. C o a st  Guard. All t hree 

a g e n c i e s  use v ol u n t e e r s  to aid in the search a ctivities. 

P r o b a b l y  70% of all T r o o p e r  s e a rc h e s  are c o n d u c t e d  by v o lu n t e e r s  

a c t i n g  u n d e r  the d i r e c t i o n  o f  the Troopers. The o r g a n i z e d  

v o l u n t e e r s atre trained, equ i p pe d ,  and r eady on a m o m e n t ' s  notice. 

All search and rescue a g e n c i e s  de p e n d  on the volunteers. W i t h o u t  

v o l u n t e e r s  our j o b  w o u l d  be m o r e  d i f f i c u l t  and time consuming. 

T his bill provides the v o l u n t e e r s  w i t h  a d e g r e e  of civil 

p r o t e c t i o n  itr s o m e on e  is i n a d v e r t e n t l y  injured du r i ng  the rescue.
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Position Paper 

CSHB 340 (L&C)

For an Act entitled: "An Act granting immunity from civil
liability for providing volunteer emergency services."

This Act amends AS 09.65.090 (civil liability for emer­
gency aid) to expand the coverage to a person who provides 
emergency services (e.g., first aid and search and rescue), 
while acting as a volunteer for an organization that exists 
for the purpose of providing the service rendered, regardless 
of whether the organization or members are under a preexisting 
duty to render assistance. Currently, AS 09.65.090 only pro­
vides immunity from liability to persons who do not have a 
preexisting duty to act. Many individuals and organizations 
providing emergency services, such as volunteer ski patrollers 
and search and rescue teams, do not currently have protections 
from liability afforded by statute.

The department assumes that the term "other emergency 
services," on line 13, does not include advanced life support 
services such as defibrillation, drug therapy, intravenous 
therapy, and advanced airway treatment, as these emergency 
services should be provided only by trained and licensed 
professionals.

Position i »---------------------------  I

The department supports the intent of this legislation • 
because it increases immunity from liability for volunteer 
emergency service workers, many of whom are under a preexisting 
duty to act and, consequently, are not covered by AS 09.65.090. 
It is likely that passage of this legislation would increase,' 
the number of individuals willing to provide emergency services 
and would decrease the rate of attrition among emergency 
service volunteers.

However, the department recommends that the term "other 
emergency services" be defined to exclude advanced life support 
procedures as defined in AS 18.OB.090.
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R e c o m m e n d e d  by:

Dace:

E'nUbeth Ward / R7n. ' 
Director
Division of Public Health

A p p r o v e d  by:

Date: J < A u r n .

M y r a  r%i M u n s o n  
C o m m i s s i o n e r  
D e p a r t m e n t  o f  H e a l t h  a n d
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H o n o r a b l e  C h a i r m a n  S u n d  
H o u s e  C o m m i t t e e  o n  J u d i c i a r y  
S t a t e  C a p i t o l  Bldg.
P. 0 . B o x  V  (Mail S t o p  3100) 
J u n e a u ,  A K  9 9 8 1 1

D e a r  C h a i r m a n  Sund:

W e  w r i t e  o n  b e h a l f  o f  t h e  A l a s k a  N a t i v e  H e a l t h  B o a r d  a n d  t h e  
A s s o c i a t i o n  o f  R e g i o n a l  H e a l t h  D i r e c t o r s  t o  c o m m e n t  o n  H.B. 340, 
a b i l l  g r a n t i n g  i m m u n i t y  f r o m  c i v i l  l i a b i l i t y  f o r  i n d i v i d u a l s  
p r o v i d i n g  v o l u n t e e r  e m e r g e n c y  s e r v i c e s .  T h i s  b i l l  w o u l d  a m e n d  
A S  0 9 . 6 5 . 0 9 0  b y  a d d i n g  a n e w  s u b s e c t i o n  t o  A l a s k a ' s  e x i s t i n g  
" G o o d  S a m a r i t a n "  s tatute.

T h e  G o o d  S a m a r i t a n  s t a t u t e  p r o m o t e s  a n  i m p o r t a n t  p u b l i c  
p o l i c y  b y  e n c o u r a g i n g  c i t i z e n s  ( w h e t h e r  t r a i n e d  p r o f e s s i o n a l s  o r  
l a y  p e r s o n s )  t o  p r o v i d e  m e d i c a l  a s s i s t a n c e  t o  p e o p l e  s u f f e r i n g  a 
m e d i c a l  e m e r g e n c y .  T h e  s t a t u t e  is p a r t i c u l a r l y  i m p o r t a n t  g i v e n  
t h e  e v e r - i n c r e a s i n g  t e n d e n c y  t o  t u r n  t o  t h e  c o u r t s  t o  r e s o l v e  all 
p r o b l e m s .  W h i l e  w e  b e l i e v e  t h a t  t h e  p r o t e c t i o n  o f  v o l u n t e e r s  
( a d d r e s s e d  in t h e  bill) is lauda b l e ,  w e  a l s o  t h i n k  t h e  C o m m i t t e e  
s h o u l d  t a k e  t h i s  o p p o r t u n i t y  t o  a d d r e s s  t w o  a d d i t i o n a l  s e r i o u s  
h e a l t h  c a r e  i s s u e s  in t h i s  area: (1) t h e  l i a b i l i t y  o f  " C o m m u n i t y
H e a l t h  A i d e s "  p r o v i d i n g  e m e r g e n c y  m e d i c a l  s e r v i c e s ,  a n d  (2) t h e  
l i a b i l i t y  o f  a l l  p e r s o n s  w h o  h a v e  a p r e - e x i s t i n g  d u t y  t o  p r o v i d e  
e m e r g e n c y  s e r v i c e s .  W e  d i s c u s s  t h e s e  i s s u e s  be l o w .

C o m m u n i t y  H e a l t h  A i d e s  a r e  t h e  b a c k b o n e  o f  t h e  h e a l t h  c a r e  
d e l i v e r y  s y s t e m  t h r o u g h o u t  r u r a l  A l a s k a .  I n  m o s t  v i l l a g e s ,  t h e y  
a r e  t h e  o n l y  h e a l t h  c a r e  p r o v i d e r  a v a i l a b l e  in  e m e r g e n c i e s .  A. a 
c o n s e q u e n c e ,  C o m m u n i t y  H e a l t h  A i d e s  a c r o s s  t h e  S t a t e  f e e l  a 
s p e c i a l  o b l i g a t i o n  t o  r s s i s t  t h o s e  i n  need, e s p e c i a l l y  t h o s e  in

Re: G o o d  S a m a r i t a n  L a w  A m e n d m e n t s
fOur F i l e  No. 911.21)
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n e e d  of e m e r g e n c y  s e r v i c e s ,  a n d  t o  d o  so  w i t h  w h a t e v e r  t r a i n i n g  
a n d  l i m i t e d  r e s o u r c e s  t h e y  m a y  h a ve.

C o m m u n i t y  H e a l t h  A i d e s  h a v e  a g r o w i n g  f e a r  t h a t  a s  p e r s o n a l  
i n j u r y  t o r t  l i t i g a t i o n  r e a c h e s  f u r t h e r  i n t o  r u r a l  A l a s k a ,  t h e y  
w i l l  s o o n  b e  f a c e d  w i t h  l a w s u i t s .  I n d e e d ,  t h i s  t r e n d  h a s  a l r e a d y  
b e g u n .  T h e  H e a l t h  A i d e s  a r e  p a r t i c u l a r l y  c o n c e r n e d  a b o u t  t h e i r  
p o t e n t i a l  e x p o s u r e  w h e n  t h e y  a d m i n i s t e r  e m e r g e n c y  m e d i c a l  c a r e  
u n d e r  c i r c u m s t a n c e s  w h e r e  d e c i s i o n s  a n d  a c t i o n s  m u s t  b e  t a k e n  
i m m e d i a t e l y ,  g u i d a n c e  f r o m  a p h y s i c i a n  is u n a v a i l a b l e ,  a n d  a 
p e r s o n ' s  l i f e  is a t  stake.

T i t l e  11 c u r r e n t l y  s e t s  f o r t h  g e n e r a l  p r o t e c t i o n  f o r  
i n d i v i d u a l s  w h o  p r o v i d e  e m e r g e n c y  c a r e  w i t h o u t  f i r s t  r e c e i v i n g  
t h e  p a t i e n t ' s  c o n s e n t  (as w h e r e  t h e  p e r s o n  is u n c o n s c i o u s  o r  
o t h e r w i s e  u n a b l e  t o  g i v e  c o n s e n t )  (AS 1 1 . 8 1 . 4 3 0 ( a ) ( 5 ) ( B ) ) .  T h e  
m o r e  i m p o r t a n t  s t a t u t e ,  h o w e v e r  is t h e  s e c t i o n  n o w  u n d e r  s c r u t i n y  
b y  t h i s  C o m m i t t e e ,  A S  0 9 . 6 5 . 0 9 0  ( e m p h a s i s  added):

(A) A  p e r s o n  a t  a h o s p i t a l  o r  a n y  o t h e r  l o c a t i o n  w h o  
r e n d e r s  e m e r g e n c y  c a r e  o r  e m e r g e n c y  c o u n s e l i n g  t o  a n  
i n j u r e d ,  ill o r  e m o t i o n a l l y  d i s t r a u g h t  p e r s o n  w h o  r e a s o n a b l e  
a p p e a r s  to  t h e  p e r s o n  r e n d e r i n g  t h e  a i d  t o  b e  in  i m m e d i a t e  
n e e d  o f  e m e r g e n c y  a i d  i n  o r d e r  t o  a v o i d  s e r i o u s  h a r m  o r  
d e a t h  is n o t  l i a b l e  f o r  c i v i l  d a m a g e s  as a r e s u l t  o f  a n  a c t  
o r  o m i s s i o n  i n  r e n d e r i n g  aid.

(B) T h i s  s e c t i o n  d o e s  n o t  p r e c l u d e  l i a b i l i t y  f o r  c i v i l  
d a m a g e s  as a r e s u l t  o f  g r o s s  n e g l i g e n c e  o r  r e c k l e s s  or  
i n t e n t i o n a l  m i s c o n d u c t .

O n  i t s  face, S e c t i o n  90 w o u l d  a p p e a r  t o  i n c l u d e  C o m m u n i t y  
H e a l t h  A i d e s  w i t h i n  its sc o p e .  C l e a r l y  a C o m m u n i t y  H e a l t h  A i d e  
w o u l d  b e  a " p e r s o n  a t  a h o s p i t a l  o r  a n y  o t h e r  l o c a t i o n  w h o  
r e n d e r s  e m e r g e n c y  c a r e  ...." I n  1971, h o w e v e r ,  t h e  A l a s k a  
S u p r e m e  C o u r t  c o n s t r u e d  a n  e a r l i e r  v e r s i o n  o f  S e c t i o n  90 t o  
e x c l u d e  f r o m  c o v e r a g e  a n y  p e r s o n  w i t h  a " p r e - e x i s t i n g  d u t y "  t o  
r e n d e r  aid. L e e  v. S t a t e . 4 9 0  P . 2 d  1 2 0 6  (Alaska 1971), o v e r r u l e d  
in p a r t  or. o t h e r  g r o u n d s . 5 4 5  P . 2 d  165 ( A l aska 1976) . A  
C o m m u n i t y  H e a l t h  A i d e  a c t i n g  in h i s  o r  h e r  c a p a c i t y  a s  a H e a l t h  
A i d e  w o u l d  a p p a r e n t l y  h a v e  a p r e - e x i s t i n g  duty, a n d  u n d e r  L e e  
w o u l d  n o t  b e  s h i e l d e d  f r o m  suit.

T h e  e a r l i e r  s t a t u t e  c o n s t r u e d  by t h e  C o u r t  in L e e  c o v e r a a  
"[a] p e r s o n  who, w i t h o u t  e x p e c t i n g  c o m p e n s a t i o n ,  r e n d e r s  c a r e  t o  
a n  i n j u r e d  o r  s i c k  p e r s o n  ...." A S  0 9 . 6 5 . 0 9 0  (1968). A m e n d m e n t  
o f  t h e  l a w  in 1 9 7 6  t o  b r o a d e n  t h e  s c o p e  of  c o v e r a g e  S o  "[a] 
p e r s o n  a t  a h o s p i t a l  o r  o t h e r  l o c a t i o n ..." r e f l e c t e d  t h e  
L e g i s l a t u r e ' s  i n t e n t  t o  i n c l u d e  p e r s o n s  w i t h  a p r e - e x i s t i n g  d u t y
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( s u c h  as  n u r s e s  a n d  d o c t o r s  in a h o s p i t a l  e m e r g e n c y )  . T h e  
l e g i s l a t i v e  h i s t o r y  t o  t h e  1 9 7 6  a m e n d m e n t  c o n f i r m s  t h i s  point. 
D e s p i t e  t h e  L e g i s l a t u r e ' s  e f f o r t ,  t h e  c o u r t s  c o n t i n u e  t o  e x c l u d e  
" p r e - e x i s t i n g  d u t y "  p e r s o n s  f r o m  A l a s k a ' s  G o o d  S a m a r i t a n  st a t u t e ,  
a s  d e m o n s t r a t e d  i n  a  v e r y  r e c e n t  d e c i s i o n  f r o m  t h e  f e d e r a l  
d i s t r i c t  c o u r t  i n  A l a s k a .  S e e  B u n t i n g  v. U n i t e d  S t a t e s . 662 
F . S u p p .  971, 973 ( D . A l a s k a  19 8 7 ) .  F o r  t h i s  r e a s o n ,  it  is c l e a r  
t h a t  S e c t i o n  90 r e q u i r e s  f u r t h e r  ame n d m e n t .

W e  n o t e  that, A l a s k a  h a s  a d o p t e d  a s e p a r a t e  " g o o d  S a m a r i t a n "  
s t a t u t e  t o  s p e c i f i c a l l y  p r o t e c t  e m e r g e n c y  m e d i c a l  t e c h n i c i a n s  
(See A S  1 8 . 0 8 . 0 8 6 ( a ) ) .  T h i s  s t a t u t e  w a s  a m e n d e d  i n  19 8 6  t o  
b r o a d e n  its s c o p e  t o  c o v e r  e m e r g e n c i e s  p o s i n g  r i s k s  o f  s e r i o u s  
h a r m  (in a d d i t i o n  t o  r i s k s  o f  d e a t h ) . A s  w e  u n d e r s t a n d  it, m u c h  
o f  t h e  g e n e s i s  f o r  t h i s  s t a t u t e  a n d  its 1 9 8 6  a m e n d m e n t  w a s  
c o n c e r n  o v e r  i n c r e a s i n g  t o r t  l i t i g a t i o n  a r i s i n g  o u t  o f  e m e r g e n c y  
s i t u a t i o n s  w h e r e  s n a p  d e c i s i o n s  m u s t  b e  m a d e  in o r d e r  t o  s a v e  a 
p e r s o n ' s  life. T h e  i n c r e a s e d  r i s k  o f  l i t i g a t i o n  h a s  in t u r n  
driv, n  u p  i n s u r a n c e  r a t e s  a s t r o n o m i c a l l y  in r e c e n t  y e a r s  f o r  
e m e r g e n c y  m e d i c a l  t e c h n i c i a n s ,  a n  a d d i t i o n a l  s t r o n g  i n c e n t i v e  for 
t h i s  l r w  a n d  its 1 9 8 6  a m e n d m e n t .

T h e  s i t u a t i o n  w i t h  C o m m u n i t y  H e a l t h  A i d e s  is e v e n  m o r e  
c o m p e l l i n g  t h a n  w i t h  e m e r g e n c y  m e d i c a l  t e c h n i c i a n s  and, w e  
b e l i e v e ,  j u s t i f i e s  i d e n t i c a l  t r e a t m e n t  b y  t h e  A l a s k a  L e g i s l a t u r e .  
S p e c i f i c a l l y ,  C o m m u n i t y  H e a l t h  A i d e s  are r e q u i r e d  i n  i d e n t i c a l  
c i r c u m s t a n c e s  t o  p r o v i d e  e m e r g e n c y  a i d e  a s  t h e  o n l y  e m e r g e n c y  
c a r e  r e s p o n d e r s  in  t h e i r  v i l l a g e s .  In  t h e s e  v i l l a g e s  t h e r e  is n o  
" e m e r g e n c y  m e d i c a l  t e c h n i c i a n . "  M a n y  ( a l t h o u g h  n o t  all) C H A ' s  
h a v e  t a k e n  E M T  c o u r s e s  t o  e n h a n c e  t h e i r  a b i l i t y  t o  r e s p o n d  in 
s u c h  s i t u a t i o n s .  N e v e r t h e l e s s ,  w e  a r e  s e e i n g  a r i s i n g  i n c i d e n c e  
o f  l i t i g a t i o n  a n d  t h e  t h r e a t  o f  l i t i g a t i o n  i n  r e c e n t  y e a r s .  T h i s  
h a s  l e d  t o  t h e  s a m e  i n s u r a n c e  c r i s e s  f o r  C H A ' s  a s  f o r  EMTs.

F o r  t h e s e  r e a s o n s ,  w e  s u g g e s t  t h a t  t h i s  C o m m i t t e e  c l a r i f y  
t h e  G o o d  S a m a r i t a n  l a w  i n  t w o  w a ys. First, l a n g u a g e  s h o u l d  b e  
i n s e r t e d  in S e c t i o n  9 0(a) t o  e x p r e s s l y  i n c l u d e  C o m m u n i t y  H e a l t h  
A i d e s .  S e c o n d ,  l a n g u a g e  s h o u l d  b e  i n s e r t e d  in t h e  s a m e  s e c t i o n  
t o  e x p r e s s l y  p r o t e c t  p e r s o n s  w i t h  a p r e - e x i s t i n g  d u t y .  U n d e r  
t h i s  p r o p o s a l ,  S e c t i o n  90(a) w o u l d  b e  a m e n d e d  a s  f o l l o w s ,  (new 
l a n g u a g e  u n d e r s c o r e d )  ( b e f o r e  a d d i t i o n  o f  t h e  l a n g u a g e  p r o p o s e d  
i n  H.B. 340):

(A) a p e r s o n  a t  a h o s p i t a l  o r  a n y  o t h e r  l o c a t i o n ,  
i n c l u d i n g  a c o m m u n i t y  h e a l t h  a i d e , w h o  r e n d e r s  e m e r g e n c y  
c a r e  o r  e m e r g e n c y  c o u n s e l i n g  t o  a n  i n j u r e d ,  ill or  
e m o t i o n a l l y  d i s t r a u g h t  p e r s o n  w h o  r e a s o n a b l y  a p p e a r s  t o  t h e  
p e r s o n  r e n d e r i n g  t h e  a i d e  t o  b e  in i m m e d i a t e  n e e d  of 
e m e r g e n c y  a i d e  i n  o r d e r  t o  a v o i d  s e r i o u s  h a r m  o r  d e a t h  is
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n o t  l i a b l e  f o r  c i v i l  d a m a g e s  a s  a r e s u l t  o f  a n  a c t  o r  
o m i s s i o n  i n  r e n d e r i n g  aid, r e g a r d l e s s  o f  w h e t h e r  t h e  p e r s o n  
is u n d e r  a p r e - e x i s t i n g  d u t y  t o  r e n d e r  a s s i s t a n c e .

W e  w o u l d  b e  h a p p y  t o  e l a b o r a t e  a t  g r e a t e r  l e n g t h  t h e  r e a s o n s  
w h y  t h i s  a m e n d m e n t  is s o  i m p o r t a n t  a n d  a p p r o p r i a t e ,  a n d  t o  
f u r n i s h  y o u  w i t h  a n y  a d d i t i o n a l  i n f o r m a t i o n  w h i c h  y o u  f e e l  w o u l d  
b e  h e l p f u l .

L l o y d  B. M i l l e r  
J i l l  \.  De  L a  H u n t

L B M : J A D / k g  

cc: J o h n  H a r t l e
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WINTER 
EMERGENCY 
CARE ■

National Ski Patrol System, Inc., Alaska Division

i &
Marc D, Bond 

Winter Emergency Care Supervisor 
1007 West Third Avenue # 400 

Anchorage, Alaska 99501

W: (907) 279*3581 
H: <*Q7) 345*6078

January 18, 1988

S ■

•; Representative Dave Donley
Chairman, House Labor and Commerce Committee 

. Mail Stop 3100 
P.O. Box V 
Juneau AK 99811

Re: House Bill 340: "An Act granting immunity from civil liability
for providing volunteer emergency services."

Dear Chairman Donley:

I am a volunteer ski patroller at Alyeska Resort. Virtually all 
ski patrollers in Alaska are members of the National Ski Patrol 
System, Inc., a national volunteer organization which trains and 
provides ski patrollers who volunteer millions of hours each year to 
promote ski safety and to rescue loBt and injured nordic and alpine 
skiers.

\ We rigorously train our patrollers in first aid, skiing and
rescue techniques. Many people in Alaska owe their lives or physical 
health to the swift and careful care given them by Alaska ski patrol- 
lers.

Now we are finding that our patrollers are reluctant to become
.%%'&s-:'-involved in rescue situations. Several have quit volunteering their

/'/.time to patrol activities. These patrollers would like to help, but 
over the course of the last several years they have become afraid of 

./^^•■'/Vbeing sued because of their participation in assisting lost and 
.injured skiers.

v Unfortunately we can do little to calm their fears. It is true
that ski patrollers are infrequently sued. It is also true that these 
suits seldom result in judgments against the patrollers. Neverthe­
less, statistics mean little when you find yourself on the receiving 
end of a summons and complaint. I enclose a story from the Riverside 
(California) Mountain Rescue Unit newsletter telling about a $12 
million suit initiated against the organization and several of its 
members by an individual they had rescued.

It seems grossly unfair that one should volunteer time,' money 
. and effort to help others, and then be sued by the very ones helped.

ie  Promoting Ski Safety In America's Last Frontier "k
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Representative Dave Donley 
January 18, 1988 
Page 2

As the late William Prosser stated, "The result of'all this is that 
the good Samaritan who tries to help may find himself mulcted in 
damages, while the priest and the Levite who pass by on the ©♦'her ; .de 
go on their cheerful way rejoicing." W. Prosser, The Law of Tort ? 
56, at 344 (4th ed. 1971).

Our Supreme Court has held that the existing Good Samaritan Act 
does not apply to individuals who have a pre-existing duty to go %o 
the aid of others. (Lee v. State, 490 P.2d 1206 (Alaska 1971)). When 
we put on our patrol parkas and post ourselves on aYA hills and trails 
• throughout the state, we wonder if the court would hold that ski 
patrollers, although volunteers, have that "pre-exi,sting duty" to 
rescue injured skiers, if so, we lose the protection of the Good 
Samaritan Act, and can be sued for real or imagined injuries received 
during the rescue. We do not believe that represents good public 
policy, for it discourages volunteers from helping others -- the 
opposite intent-of the Good Samaritan Act.

Recently Rep. Mike Davis introduced House Bill 340. I enclose a 
copy for your information. The Legislative Affairs Agency tells me. 
that it has bean initially referred to the Labor and Commerce Commit­
tee. Senator Fahrenkamp has introduced identical legislation in the 
Senate. -.. Senate Bill 346.

House Bill 340 would remove the specter of ruinous litigation . 
for volunteer members of rescue squads. I firmly believe it can be =;.
empirically demonstrated that enactment of this legislation would
encourage many Alaskans to participate in volunteer rescue squads.

'.■•v.'.-’Y

It should be noted that the bill does not attempt to eliminate 
liability for gross negligence or intentional acts. Such acts would ■ 
provide a basis for litigation as noted in subsection (b) of AS 
09.65.090. Thus, .escued individuals who are the victims of particu-.^ 
larly abhorrent care would still be provided a forum to redress the :t -- 
matter. ••• v .

•• . -•

I urge you to hold prompt hearings on House Bill 340. It is t'X
good public policy and ought to be enacted. If I can provide addi-
tional .information, please let me know. ■••v.'':;

Sincerely,

Marc Bond

Enc.

cc: Harley Adamson
Tom Smith 
Bob Janes
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Rlverilds Mountain Rescue Unit Sued for Rescue
In October. 1083, the R lvera lde Mountain Rescue 

Unit, Riverside, California woe celled to help in the 
rescue of a stranded mm on the side o f Box Springs 
Mountain above Riverside, The terrain was too difficult 
for the general laity to manuever safely. Craig Fred* 
borg, 23, was hiking with t frlenda when he slipped 
from a viewpoint and fell 70 feet. After Craig’s friends 
found him, they moved him a short dlatar.ee and then 
just waited. Thirty hours elapsed before the RMRU was 
called and arrived on the scene. Using the proper equip* 
ment end the proper methods, the rescue was carried 
out as quickly as safely for the Injured and reacuera 
would allow.

A year later, the RMRU, along with several other 
organisations and Individuals, finds itself on the recelv* 
ing end of a Iwalve million dolUr lawsuit filed by the 
young man who was rescued. Two of the individuals 
being sued are Walt Walker, President of RMRU (who 
was not even on the rescue mission) and hla son, Kevin, 
who was I  member of the rescue mission.

The Riverside Mountain Rencue Unit la one of the 
most active and highly respected rescue units in the 
country, Walt Walker, who boa been with the rescue 
unit fo r 24 years, has an estimated K \0C0 hours of 
volunteer time with the unit. He says, T o  be sued by 
someone we voluntarily risked our own safety for la dif­
ficult, to say the least, to deal with. We wish to con­
tinue—we shill have to wall to see if we can."

Interestingly, since the lawsuit was filed, the RMRU 
has responded to ten calls within a few weeks, and 
eight people are alive beeauie they came,

-R M R U  Newsletter

c
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SEADOGS
South East Alaska Dogs Organized for 

Ground Search 
by Gloria Houston Way

Juneau — It was the day after Thanksgiving, cold, 
damp and gloomy, when all sane persons were settled 
in front of their cozy fires doing nothing more energetic 
than digesti 1 ̂  leftovers. By late afternoon at the end of 
Basin Road, the steep mountains looming over Silver 
Bow Basin cut off what little  direct light was left.

But th'Te I was, shivering and stomping around, 
waiting for the SEADOGS to arrive, and wondering why 
I had given up my holiday afternoon to watch them work 
out. I think it was mostly curiosity to see if they would 
show up on such a day. But they did, dogs and handlers, 
just as they do week in and week out, year in and year 
out to prepare for every kind of weather situation, every 
kind of emergency and every kind of terrain they might 
encounter in a search.

As a result of this constant training, Juneau's 
SEADOGS can search the wilderness for lost hunters, 
lost children, disoriented hikers. They can search in the 
dark, find an avalanche victim buried under thirty feet 
of snow, or locate victims under the rubble of a col­
lapsed building. The SEADOGS also know how to ride 
chairlifts, snowcats, and helicopters, and run with skiers 
to an avalanche site — anything to get where they need 
to be.

On this November day, the steep wooded hillsides 
covered with underbrush, dead leaves, and old gold min­
ing debris provided a challenging environment for the 
task at hand.

Today the practice would focus on grid searches for 
planted ‘victims' hidden in the woods. The group is 
always recruiting volunteer victims for these practices 
- -  people whose scent is unfamiliar to the dogs. My hus­
band and daughter got roped into it this time. The dogs 
usually rely on air scenting more than on tracking 
ground scents. Juneau’s climate and terrain — rain 
washed slopes, slick ledges and numerous bodies of 
water — make ground tracking useless after about half 
a day.

An air scent travels in a cone shape out from the vic­
tim. The dogs are trained to work from side to side of 
a theoretical cone until they hone in o,, a victim If there 
is no wind there is little  scent; but if there is any wind 
at all, a dog can pick up a scent a quarter of a mile away. 
Generally, the Jogs will go across and into the wind to 
pick up a scent.

In avalanche situations, the scent will travel through 
the snow and 'pool' on the surface of the snow. The 
previous winter I had watched a demonstration of 
SEADOGS training for avalanche work. Beginner dogs 
were practicing finding victims buried in the snow — not 
too far away and not too deep. It was obvious the dogs 
loved thiu game, and especially the rewards and affec­
tion heaped on them when they finally led the searchers 
right to the victim. As their assignments get more 
challenging, Search and Rescue dogs eventually

become the most efficient method known for finding 
avalanche victims, once they are on the scene.

On this afternoon, the group quietly got organized, 
hiding victims and assigning one or more teams to 
search in different sectors for each victim. A dog can 
cover a lot of territory back and forth across a sector, 
saving his handler fruitless effort. When the dog finds 
the victim, he ‘alerts,’ then goes back to his handler, then 
back to the victim, then back and forth between the two 
until the handler finds the victim. Only then is the dog 
rewarded.

While the searches were going on, Bruce Bowler, unof­
ficial spokesman for the group, told me a little  more 
about SEADOGS and what it takes to be a successful 
SAR dog team.

SEADOGS, South East Alaska Dogs Organized for 
Ground Search, was first organized about years

■ ■ I  bbAUUGS has been going ever since, although 
as in most volunteer groups there’s been turnover and 
burn-out. The constant training and practice, as well as 
the ‘on-call’ nature of the commitment, insure that only 
the most dedicated endure.

Currently in Juneau there are four search teams 
^handler and oog) qualified to be on the Gail Out List and 
five or six teams in the Support Group — still in train­
ing. It was obvious me a„ I watched these teams work 
out that each handler loves dogs and each dog loves 
people. That seems to be the main prerequisite for a suc­
cessful team.

Dogs are selected for their good disposition and 
general obedience, as well as their trainability, size, 
breed and sensitivity. Bruce thinks any medium to large 
working breed with high endurance can be suitable, pro­
viding he has the proper bonding, motivation and train­
ing. He also needs a double coat: for warmth, and for 
protection from Devil’s Club — that bane of all

‘‘.̂ CENT C6New 
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S E A D O G S

S O U T H E A S T  A L A S K A  D O G S

O R G A N I Z E D  F O R  G R O U N D  S E A R C H

PO B O X  2 4 4

J U N E A U ,  A L A S K A  9 9 8 0 2

1/15/83

REPRESENTATIVE MIKE DAVIS 
ALASKA STATE LEGISLATURE 
PO BOX V
JUNEAU, AK. 99811 

REPRESENTATIVE DAVIS:

I AM WRITING YOU IN SUPPORT OF HOUSE BILL "AN ACT GRANTING IMMUNITY FOR
VOLUNTEER EMERGENCY SERVICES". "SEADOGS" IS A STATEWIDE SEARCH AND RESCUE 
DOG ORGANIZATTON WHICH PROVIDES TRAINED SEARCH DOGS AND HANDLERS TO THE STATE 
TROOPERS, COAST GUARD, AND AIRFORCE RESCUE CENTERS, AS WELL AS LOCAL LAW 
ENFORCEMENT AGENCIES ON A VOLUNTEER BASIS. OUR HANDLERS DEVOTE MANY HOURS 
OF THEIR PERSONAL TIME EVERY WEEK TRAINING FOR SEARCHES, AND THE TIME THEY 
SPEND IN THE FIELD SEARCHING FOR SOMEONE'S CHILD, A LOST HIKER OR HUNTER, OR 
SOMEONE TRAPPED IN AN AVALANCHE OR EARTHQUAKE RUBBLE IS PAID FOR OUT OF OUR 
OWN POCKETS. THIS BILL WOULD ALLOW TEAM MEMBERS TO OPERATE CONFIDENT IN THE 
KNOWLEDGE THAT ANY FIRST AID ADMINISTERED BY THEM, OR ANY ATTEMPTS TO ASSIST 
A LOST OR INJURED INDIVIDUAL WITHIN THE SCOPE OF OUR TRAINING, WOULD NOT BE 
MET BY CIVIL LIABILITY.

WE WHOLEHEARTEDLY SUPPORT THE BILL, AND REQUEST THAT YOU GIVE IT YOUR BEST 
EFFORTS.

SINCERELY

L. BRUCE BOWLER
PRESIDENT
SEADOGS

M E M B E R :  N A S A R
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NATIONAL 
SKI PATROL NATIONAL SKI PATROL SYSTEM, INC.

A L A S  k : a  d i v i s i o n  "
   DIVISION

. 101 College Road   T1TLE
Fairbanks, Alaaka 
January 16, 1988

Representative Mike Davis 
Fairbanks Legislative Delegation 
Fairbanks, Alaska

Dear Representative Davis;
*

Res House Bill # 340

Thank you for your interest in amending the "Good Samaritan" act 
in the State of Alaska.

The Ski Patrol is a volunteer organization dedicated to public 
service by promoting safe Bkiing and providing rescue services. 
All members are trained in emergency first aid care to the level 
of American Red Cross Advanced First Aid, or beyond. This bill 
will directly and immediately affect our position as volunteers.

As the Director of the Ski Patrol in Alaska, representing three 
hundred and fifty members, I strongly urge your support of Senate 
Bill #346 ,and request immediate action on said bill.

Thank you.

Sincerely,

Harley Acfamfcon 
DIVISION J7TRECTOR 
ALASKA DIVISION 
NATIONAL SKI PATROL SYSTEM
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PU BLI C O P I N I O N  M E S S A G E

DEAR: R E P R E S E N T A T I V E  DA V I S J A t /
36

NAME:

TITLE:
ADDRESS:

CITY:
p h o n e :

D I L L  NO: 

SUBJECT: 

MESSAGE: 

r ~~ 'ATROL 
J'.O.

%

ZIP: 99801

PH IL HO CKE R 

CI V I L  AIR P A T RO L 

9631 ST IK I NE 

JU NE A U 

78 9-9507 

HB  340

I M MU N ITY  F O R . V O L U N T E E R  RE SCU E G R O U P S

PL EAS E S U P P O R T  TH ESE DILLS. T H E Y  W O U L D  AID T H E  O P E R A T I O N S  OF TH E CI V I L  

IN F R O V I D I N G  E M ER G E NCY  S E R V I C E S  IN R E S CU E S ITUATION S. SB 346 AND HB

POMID: 0 0 1 6 5 1 3 9  

DATE: 01 /2 5 / 8 8  

TIME*. 1 6 : 5 1 : 3 9  

LIONAME: J U N E A U  LIO

COPIES: R E P R E S E N T A T I V E S  R E P R E S E N T A T I V E S  S E N A T O R S

AD AM S BA R N E S ABOOD
BO U CH ER BO YER B I N K L E Y
BR O W N C A TO CO G H I L L
C O L L I N S CO T T E N D U N C A N
D A V I D S O N DO N L E Y EL I AS ON
E L L I S FRANK F A H R E N K A M P
FUR NA CE G O L L FA IKS
G R U E N 8 E R G GP US S E NOO RF F A NNI N G
H A N LE Y H E R R M A N N FI SCH ER
H O F F M A N H U D S O N HA L FO RD
K O P O N E N LA RSON H E N S L E Y
M A R T I N M ENARD JO N E S
M I L L E R N A VAR R E J O S E P H S O N
PE ARC E PE TT Y J O H N K E L L Y
PH IL L I P S PO URC HO T K E R T T U L A
R IEGER S H U LT Z RO DEY
SP RI N G ER SUND ST UR G U L E W S K I
SW A C K H A M M E R T A YLO R S Z YM A N SKI
U L M E R W A L L I S U E H L I N G
Z A WAC K I ZH A RO FF

PUBLIC O P I N I O N  ME SS A GE

DEAR: R E P R E S E N T A T I V E  DA V I S

NAME: J OHN H. KI NNE Y  

TITLE: C I V I L  AI R P ATROL 

ADDRESS: 1751 E V E R G R E E N  AV E

CITY: J U N E A U  ZIP: 99801

PHONE: 5 8 6 - 1 8 5 7  

BI L L  NO: H B  340

SUBJE CT: IM M UN ITY  FOR V O L U N T E E R  R E SC U E  GR O U P S

MESSAGE: 7 S U P P O R T  TH ESE  B I L L S  AN D UR GE TH EI R PASSAGE: H B  340 A N D  SB  346.

POMID: 0 0 1 10 00 8 

DATE: 01 /2 8 / 88  

TIHE: 1 1 :00:06 

LIONAME: J U N E A U  LIO

R E P R E S E N T A T I V E S R E P R E S E N T A T I V E S SE NA T O R S

A D A MS B A R N E S ABOOD
BOU CH ER BO YER B I NKL E Y
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SUBJECT: Immunity for volunteers - CSHB 340(L&C)

TO: Representative Mike Davis

FROM: Edward H. Hein
Legislative Counsel

You asked that I comment on the issues raised at the House 
Judiciary Committee meeting on CSHB 340 (L&C). The issues 
mentioned and my comments follow.

1. Preexisting duty to rescue. This bill does not remove 
or impose a preexisting duty on anyone. Nor does the bill 
clarify who has a preexisting duty. The bill says that 
whether or not you have a preexisting duty to render assis­
tance in an emergency, if you render aid while acting as a 
volunteer member of an emergency services organization you 
will not be held civilly liable for your negligence. The 
courts have not spelled out who has a preexisting duty and 
who does not. This bill provides immunity without regard to 
preexisting duty. The effect is to assure these volunteers 
that they have immunity just as ordinary citizens do under 
the good Samaritan act, without 'have to decide whether the 
volunteers have a preexisting duty. Another way to look at 
iu: the bill overrules the Lee case for emergency services
volunteers.

2. Definitions of volunteer and compensation. The word 
"volunteer" can have different meanings. Ordinarily it re­
fers to a person who does or offers to do something he is 
not under any obligation or compulsion to do. A volunteer 
may or may not be compensated in any way for his services.
A  volunteer may or may not be obligated to perform services 
or acts after volunteering. An example might be someone who 
volunteers for military service instead of being drafted. 
Another example is the Peace Corps or Vista volunteer. 
Whether the volunteer is to be compensated in any way, and 
whether the volunteer takes on any legal obligations to do
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anything, is ordinarily a matter of contract. In the con­
text of this bill, I believe it is necessary to specify by 
definition who qualifies as a volunteer. Without a defini­
tion, it is not clear who is covered by the immunity. The 
def ‘ ->.ition in the bill addresses the question, "How much can 
a person be paid before he is no longer considered a volun­
teer?" The bill, by its terms, makes it unnecessary to 
address the question of whether a person must be under no 
preexisting duty in order to be considered a volunteer. 
Because questions have been raised about whether the defini­
tion of volunteer would allow volunteers to be compensated 
with ski lift tickets, you may wish to consider an amend­
ment. At page 1, line 20, you could dc ete "received 
financial consideration of" and insert "is paid". This, I 
believe, would make it clear that only money payments are 
considered.

3. Liability of organizations. The bill provides immunity 
for organizations that exist for the purpose of providing 
emergency services, but the immunity applies only to the 
negligence of the organizations' volunteer members. If you 
wish to allow injured persons to hold an organization liable 
for the volunteer's negligence, I would suggest the 
following amendment: at line 11, delete "An organization
and its members are" and insert "A member of an organization 
that exists for the purpcse of providing emergency services 
is"; at line 14, delete "organization or members are" and 
insert "member is"; at lines 16 - 18, delete "(1) the 
organisation exists for the purpose of providing the service 
rendered; and (2)".

4. Advanced life support. It was proposed by Representa­
tive Barnes and by the Department of Health and Social 
Services representative at the meeting that the bill be 
amended to provide that volunteers would not have immunity 
if they tried to administer advanced life support procedures 
without being certified under AS 18.08. If you wish to 
exempt such services from the immunity provision of AS 09.- 
65.090(c), I would suggest that you not use the definition 
of advanced life support in AS 18.08.090. That definition 
specifies that advanced life support is an emergency care 
technique provided under the written or oral orders of a 
physician. It would be clearer If you spelled out the 
techniques that are excluded from immunity coverage. For 
example, you might add this amendment: After line 23, 
insert "(d) The immunity provided under (c) of this section 
does not apply to civil damages that result from providing
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or attempting to provide any of the following advanced life 
support techniques unless the person who provided them was 
authorized by law to provide them: (1) electric cardiac
defibrillation; (2) administration of antiarrhythmic agents;
(3) intravenous therapy; (4) intramuscular therapy; or (5) 
use oi endotracheal intubation devices."

Note that under AS 18.08.084(c) and 18.08.088, a person who 
provides advanced life support services outside a hospital 
without being authorized by law is guilty of a misdemeanor, 
punishable by a maximum fine of $1,000 and 90 days in jail. 
Also note that the amendment excluding advanced life support 
procedures from immunity would apply only to emergency 
services volunteers and only when they are "on duty." A  
person might be immune from civil liability for negligently 
administering advanced life support under the existing good 
samaritari act, AS 09.65.090(a). The immunity under that 
subsection would not apply if the person were under a pre­
existing duty or if administering advanced life support 
amounted to gross negligence or reckless conduct.

E H H :bb 
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Alaska State Legislature
Representative Mike Davis D-str.ict 19
P.O. Box V Interim Office:
Juneau, Alaska 99811 P.O. Box 81435
(907) 456-4930/4941 Fairbanks, Alaska 99708

(907) 456-8161

TO: H o u s e  J u d i c i a r y  C o m m i t t e e
FROM: Rep. M i k e  D a v i s  
DATE: "larch 7, 1 9 8 8
RE: H B  340, g r a n t i n g  i m m u n i t y  f r o m  c i v i l  l i a b i l i t y  f o r

p r o v i d i n g  v o l u n t e e r  e m e r g e n c y  s e r v i c e s .

Y o u  h a v e  b a c k  b e f o r e  y o u  H o u s e  Bi l l  340. T h e  b i l l  a m e n d s  t h e  
G o o d  S a m a r i t a n  A c t  to  p r o t e c t  m e m b e r s  o f  v o l u n t e e r  f i r s t  a i d  
o r g a n i z a t i o n s  f r o m  l i a b i l i t y .  In effect, t h i s  l e g i s l a t i o n  
o v e r t u r n s  t h e  A l a s k a  S u p r e m e  C o u r t  d e c i s i o n  in L e e  v. S t a t e  of  
A l a s k a  a n d  F r a n k  J o h n s o n  (Alaska 490 P . 2d  1206).

T h e  C o m m i t t e e  r a i s e d  s e v e r a l  c o n c e r n s  a b o u t  t h e  l e g i s l a t i o n .  
T h e s e  i s s u e s  a r e  o u t l i n e d  in E d  H e i r ' s  m emo, w h i c h  is in y o u r  
p a c k e t .  I b e l i e v e  t h e  CS p r e p a r e d  b y  t h e  s u b c o m m i t t e e  
a d d r e s s e s  t h e  c o n c e r n s ,  a n d  I s u p p o r t  its p a s s a g e .

T n e  CS m a k e s  t h e  f o l l o w i n g  c h a n g e s  in t h e  bill:

1. r e m o v e s  p r o t e c t i o n  f o r  o r g a n i z a t i o n s ,  w h i l e  r e t a i n i n g  
i m m u n i t y  f o r  t h e i r  v o l u n t e e r s ;

2. c l a r i f i e s  t h a t  it is e m e r g e n c y  a i d  t o  i n j u r e d  p e r s o n s  
t h a t  is p r o t e c t e d  b y  t h e  bill;

3. c l a r i f i e s  t h a t  c a s h  p a y m e n t s  t o  v o l u n t e e r s  a r e  
r e s t r i c t e d ,  b u t  n o t  l i f t  t i c k e t s  o r  r e i m b u r s e m e n t  f o r  
e x p e n s e s .

4. e x c l u d e s  f i v e  a d v a n c e d  l i f e  s a v i n g  t e c h n i q u e s  f r o m  
c o v e r a g e  b y  t h e  l e g i s l a t i o n .
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C h a i r m a n ,  JJouse J u d i c i a r y  C o m m i t t e e  
FROM: Rep. M i k e  Da v i
DATE: F e b r u a r y  26, 1 9 8 ^
RE: H B  340, g r a n t i n g  i m m u n i t y  f r o m  c i v i l  l i a b i l i t y  f o r

p r o v i d i n g  v o l u n t e e r  e m e r g e n c y  servi c e s .

A s  y o u  k now, l a s t  w e e k  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e  
e s t a b l i s h e d  a s u b c o m m i t t e e  t o  c o n s i d e r  H B  340. T h i s  b i l l  
a m e n d s  t h e  G o o d  S a m a r i t a n  A c t  t o  p r o t e c t  v o l u n t e e r  f i r s t  a i d  
o r g a n i z a t i o n s  a n d  t h e i r  m e m b e r s  f r o m  l i a b i l i t y .  T h e  
s u b c o m m i t t e e  c o n s i s t s  o f  Rep. Cotten, Rep. T a y l o r ,  a n d  
y o u r s e l f .

T h e  full c o m m i t t e e  r a i s e d  s e v e r a l  i s s u e s  r e l a t e d  t o  t h e  bill. 
A t t a c h e d  is a m e m o  f r o m  E d  Hein, l e g i s l a t i v e  c o u n s e l ,  
o u t l i n i n g  t h e s e  i s s u e s  a n d  o f f e r i n g  s o m e  o p t i o n s  f o r  d e a l i n g  
w i t h  them. I h a v e  i n c o r p o r a t e d  m o s t  o f  t h o s e  a m e n d m e n t s  in t o  
t h e  a t t a c h e d  d r a f t  c o m m i t t e e  s u b s t i t u t e .

I f  y o u  h a v e  q u e s t i o n s  or  c o n c e r n s  a b o u t  t h e  CS, p l e a s e  fe e l  
f r e e  t o  c o n t a c t  me. I w o u l d  b e  h a p p y  to  d i s c u s s  t h e  
l e g i s l a t i o n  w i t h  you. I h o p e  H B  340 c a n  b e  b r o u g h t  b a c k  
b e f o r e  t h e  full H o u s e  J u d i c i a r y  C o m m i t t e e  e a r l y  n e x t  w e e k .
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907 465 3800

M E M O R A N D U M January 11, 1988

SUBJECT: Immunity from civil liability for volunteer 
emergency services (Work Order No. 5-1495)

TO:

FROM:

Representative Mike Davis

Edward H. Hein q / k '
Legislative Counsel

You have asked whether volunteer ski patrol members are in 
fact open to liability for negligence during rescue oper­
ations and whether, therefore, your legislation (Work Order 
No. 5-1495A) is needed.

Your bill amends AS 09.60.090, Alaska's "Good Samaritan" 
law. This law provides immunity from civil liability for 
negligent acts or omissions by persons rendering emergency 
aid to people in immediate danger of serious harm or death. 
The purpose of the law is to encourage people to voluntarily 
come to the aid of persons in need of rescue without having 
to fear potential civil liability for negligence. Lee v. 
State, 490 P.2d 1206, 1209 (Alaska 1971).

The Alaska Supreme Court in Lee ruled that the immunity 
under this statute does not extend to persons, such as state 
troopers, who are under a "pre-existing duty to rescue." It 
is an open question whether ski patrollers have a 
pre-existing duty to rescue. The Alaska courts have not 
decided that question. It can be argued that ski patrollers 
are under a pre-existing duty to rescue and are, therefore, 
not immune from civil liability under Alaska's Good 
Samaritan Act. In order that ski patrollers and other 
similar rescue group volunteers are assured of immunity, it 
would be prudent to have the provisions of your bill or 
similar language in the statutes.
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If you have further questions or comments about this matter 
feel free to contact me at your convenience.

EHH:gc 
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REPRESEN TAT IVE
PETER GOLL

P  O BOX V  
JU N EA U . A LA SK A  99Q11 

(9971465 A9E5

S  T  A  T  E  O  F  A  I, A  S  li A

H O U SE O F R EPRESEN TA T IV ES

M E M O R A N D U M

D A T E M a r c h  1, 1988

TO

F R O M R e p r e s e n t a t i v e  P e t e r  C

H o u s e  J u d i c i a r y  Commil

S U B J E C T C S H B  344 (HESS)

A t t a c h e d  p l e a s e  f i n d  m a t e r i a l s  r e l a t e d  to a b u s e  o f  the 
d i s a b l e d .

P h y s i c a l  a n d  s e x u a l  a b u s e  o f  m e n t a l l y  a n d  p h y s i c a l l y  
d i s a b l e d  a d u l t s  is a p r o b l e m  in A l a s k a  a n d  n a t i o n a l l y .

HB 344 e s t a b l i s h e s  m a n d a t o r y  r e p o r t i n g  r e q u i r e m e n t s  and 
p r o c e d u r e s  for i n v e s t i g a t i o n  of  a t t a c k s  on  t h o s e  a d u l t s  who 
are so s e v e r e l y  d i s a b l e d  t h a t  t h e y  a r e  c l e a r l y  u n a b l e  to 
p r o t e c t  t h e m s e l v e s .

Th e  D i v i s i o n  o f  F a m i l y  and Y o u t h  S e r v i c e s  r e p o r t s  t h a t  in 
1986, t h e r e  w e r e  202 a c t u a l  " r e p o r t s  o f  h a r m "  to the e l d e r l y  
a n d  312 " r e p o r t s  o f  h a rm" to d i s a b l e d  a d u l t s  u n d e r  the age 
of 65 in A l a s k a .

T h a t  is a t o t a l  o f  514 r e p o r t e d  c a s e s  in a s i n g l e  year. The 
r e p o r t e d  c a s e s  r e p r e s e n t  o n l y  a p o r t i o n  o f  a c t u a l  i n c idents.

A t t a c h e d  are:

1. L e t t e r  o f  s u p p o r t  f r o m  the " A l a s k a  S t a t e  A s s o c i a t i o n  of 
R e t a r d e d  C i t i z e n s " .
2. L e t t e r  o f  s u p p o r t  f r o m  the " A s s o c i a t i o n  o f  R e t a r d e d  
C i t i z e n s  o f  A n c h o r a g e " .
3. L e t t e r  to Rep. P e t e r  Go l l  f r o m  Mr. D a v i d  M a l t m a n  w i t h  
o r i g i n a l  d r a f t  bill.
4. S a m p l e  c a s e  files.
5. A n  " A n a l y s i s  of  S t a t e  L a w  a n d  P r o p o s e d  M o d e l  L e g i s l a t i o n "  
c o v e r i n g  t h i s  a r e a  of  c o n c e r n ,  p u b l i s h e d  b y  t h e  S c h o o l  of 
S o c i a l  W o r k ,  B a r r y  U n i v e r s i t y ,  M i a m i  S h a r e s ,  F l o r i d a .
6. S a m p l e s  o f  s t a t u t e s  s i m i l a r  to  the l a n g u a g e  c o n t a i n e d  in 
HB  311, f r o m  t w o  o t h e r  states.
7. N e w s  a r t i c l e s .
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Copies of minutes listed below were originally included 
in this file. The minutes are available on the STAIRS 
database CMPR. In order to save space copies of minutes 
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HOUSE COMMITTEE REPORT
D a t e  r e f e r r e d :  2 / 1 7 / 8 8  F U R T H E R  R E F E R R A L S :

T h e J u d i c i a r y

D A T E :_ /14 a 11. M k k  

C o m m i t t e e  h a s  c o n s i d e r e d  H B  344

" A n  A c t  r e l a t i n g  t o  p h y s i c a l l y  a n d  m e n t a l l y  d i s a b l e d  p e r s o n s . "

R E C O M M E N D S :

[ r e p l a c e  w i t h  

[ ] a t t a c h e d  a m e n d m e n t ( s )

d o  p a s s  

] d o  n o t  p a s s  

] n o  r e c o m m e n d a t i o n  

] i n d i v i d u a l  r e c o m m e n d a t i o n s  

] a d d i t i o n a l  r e f e r r a l  t o  the

[ ^  t h e  s a m e  t i t l e  

[ ] a n e w  t i t l e

C o m m i t t e e

A D O P T S : [ ] ______________l e t t e r  o f

A T T A C H E S  N E W  F I S C A L  N O T E ( s ) :

[ ] f i s c a l  i m p a c t

[ ] ze r o  f i s c a l  n o t e

[ ] ze r o  w i t h  a n a l y s i s

in t e n t

[ ] s a m e  a s  p r e v i o u s  f i s c a l  n o t e

p u b l i s h e d  ________________________

[ s / f  s a m e  a s  p r e v i o u s  z e r o  fiscal 

n o t e  p u b l i s h e d  "2 /12-/ % %  

S I G N I N G  O T H E R  R E C O M M E N D A T I O N S :



O f f e r e d :  2 / 1 7 / 8 3  5 - 1 3 0 2 L
R e f e r r e d :  J u d i c i a r y

#

#

O r i g i n a l  sponsor: H e a l t h ,  E d u c a t i o n  and
S o c i a l  S e r v i c e s  C o m m i t t e e

B Y  T H E  H E A L T H ,  E D U C A T I O N  A N D
1 IN T H E  H O U S E  S O C I A L  S E R V I C E S  C O M M I T T E E

2 CS F O R  H O U S E  B I L L  NO. 344 (HESS)

3 IN  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

5 A  B I L L

6 F o r  an A ct e n t i tled: " An A ct r e l a t i n g  to the p r o t e c t i o n  of  p e r s o n s  w i t h

7 d i s a b i l i t i e s  a n d  to d i s a b l e d  a d u l t s  w h o  are v i c t i m s

8 of p h y s i c a l  or s e x u a l  a s s a u l t . "

9 B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF  A L A S K A :

10 * S e c t i o n  1. AS  0 9 . 6 5 . 1 5 0 ( a )  is a m e n d e d  to read:

11 (a) T h e  d r i v e r  of a v e h i c l e  a p p r o a c h i n g  a p h y s i c a l l y  d i s a b l e d

12 p e d e s t r i a n  w h o  is c a r r y i n g  a w h i t e  or  m e t a l l i c - c o l o r e d  cane, o r  u s i n g

13 s p e c i a l  e q u i p m e n t  fo r  m o b i l i t y ,  o r  u s i n g  a s e r v i c e  animal, s h a l l  take

14 p r e c a u t i o n s  n e c e s s a r y  to a v o i d  i n j u r y  to the p e d e s t r i a n  or t he s e r v i c e

15 animal. A  d r i v e r  w h o  fails to tak e  n e c e s s a r y  p r e c a u t i o n s  and, as a

16 result, £ a u s e a_-in4urv— to. the p e d e s t r i a n  or the s e r v i c e  a n i m a l , or

17 p a u s e s  p r o p e r t y  d a m a g e j  J L ^ l i a b l e  [IN D A M A G E S ]  f or the i n j u r y  or

18 d a m a g e  cau£

19 * Sec. 2. A S  1 1 . 7 6 . 1 3 0 ( a )  is a m e n d e d  to read:

20 (a) A  p e r s o n  c o m m i t s  t he c r i m e  of i n t e r f e r e n c e  w i t h  the r i g h t s

21 of a d i s a b l e d  p e r s o n  if the p e r s o n  i n t e n t i o n a l l y  p r e v e n t s  o r  r e s t r i c t s

22 (1) a p h y s i c a l l y  o r  m e n t a l l y  d i s a b l e d  p e r s o n  f r o m  h a v i n g

23 full and fre e  p e d e s t r i a n  u s e  of a street, h i g h w a y ,  s i d e w a l k ,  w a l k w a y ,

24 or o t h e r  t h o r o u g h f a r e ,  to the sam e  e x t e n t  t h a t  a ny o t h e r  p e r s o n  has a

25 right to p e d e s t r i a n  use; or

26 (2) a p h y s i c a l l y  d i s a b l e d  p e r s o n  f r o m  b e i n g  a c c o m p a n i e d  or

27 a s s i s t e d  by  a c e r t i f i e d  s e r v i c e  a n imal, w i t h o u t  a n  e x t r a  c h a r g e  f or

28 the s e r v i c e  animal, in a c o m m o n  c a r r i e r ,  p l a c e  of p u b l i c  a c c o m m o d a -

29 tion, or o t h e r  p l a c e  to w h i c h  the g e n e r a l  p u b l i c  is i n v i t e d ,  e x c e p t  as

H B 0 3 4 4 B  -1- C S H B  3 4 4 (HESS)



(15) an e m p l o y e e  of  a h o m e m a k e r  p r o g r a m  or h o m e  h e a l t h  a i d e

p r o g r a m ;

(16) an e m e r g e n c y  m e d i c a l  t e c h n i c i a n  or p a r a m e d i c  in  the 

m o b i l e  i n t e n s i v e  c a r e  p r o g r a m .

(b) A  p e r s o n  w h o  k n o w i n g l y  (fails  ̂o r  r e f u s e s — make___a___^report 

r e q u i r e d  u n d e r  (a) of this s e c t i o n  is g u i l t y  of a ^ c l a s s  B m i s d e m e a n o r

(c) In this s e c t i o n ,  " d i s a b l e d  a d u l t  ! m e a n s  a p e r s o j T  18 yea£3--bf

ag e  o ^ o l d ^ r 1 w h o  ha s  a p h y s i c a l  or m e n t a l  ̂ d i s a b i l i t y , or p h y s i c a l  or  

m e n t a l  imp a i r m e n t ,  as d e f i n e d  ipr"AS 18 .80. 3 0 0 V ^ ^ )

Sec. 4 7 . 2 4 . 1 2 0 .  I M M U N I T Y  F l t O M - M - A B T E T T Y ; R E T A L I A T I O N  P R O H I B I T E D ,

(a) A  p e r s o n  w ho in  g o o d  f a i t h  m a k e s  a r e p o r t  u n d e r  A S  4 7 . 2 4 . 1 1 0 ,  

r e g a r d l e s s  of w h e t h e r  the p e r s o n  is r e q u i r e d  to do so, is i m m u n e  f r o m  

c i v i l  o r c r i m i n a l  l i a b i l i ty that m i g h t  o t h e r w i s e  be i n c u r r e d  o r  im- 

p o s e d ( ^ f o r m a k i n g  the r e p o r t T

(b) A n  e m p l o y e r  or  s u p e r v i s o r  of a p e r s o n  w h o  in g o o d  f a i t h  

m a k e s  a report u n d e r  AS  4 7 . 2 4 . 1 1 0  m a y  not d i s c h a r g e ,  d e m o t e ,  t r a n s f e r ,  

r e d u c e  pay or b e n e f i t s  or  w o r k  p r i v i l e g e s  of, p r e p a r e  a n e g a t i v e  w o r k  

p e r f o r m a n c e  e v a l u a t i o n  of, or t ake o t h e r  d e t r i m e n t a l  a c t i o n  a g a i n s t  

the p e r s o n  b e c a u s e  the p e r s o n  m a d e  the report. The p e r s o n  m a k i n g  the 

r e p o r t  m a y  b r i n g  a c i vil a c t i o n  for c o m p e n s a t o r y  and p u n i t i v e  d a m a g e s  

a g a i n s t  an e m p l o y e r  or  s u p e r v i s o r  w h o  v i o l a t e s  this s u b s e c t i o n .  In 

t he c i vil a c t i o n  t h e r e  is a r e b u t t a b l e  p r e s u m p t i o n  that the d e t r i­

m e n t a l  a c t i o n  by t he e m p l o y e r  or s u p e r v i s o r  w as r e t a l i a t o r y  if it w as 

t a k e n  w i thin 90 d a y s a f t e r the r e p o r t  w as made.

Sec. (̂ 4*. AS 28 .15 .0 3 1 ( b ) " ( 4 0 \ s  r e p e aled.
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O f f e r e d :  2 / 1 7/88 * - » /  (? 5 - 1 3 0 2 L
R e f e r r e d :  J u d i c i a r y

[A k. lz/ f\yp^}

"" I ' 3 ir:)
O r i g i n a l  sponsor: H e a l t h ,  E d u c a t i o n  and /

S o c i a l  S e r v i c e s  C o m m i t t e e

B Y  T HE HEALTH, E D U C A T I O N  A N D
1 IN T H E  H O U S E  S O C I A L  SERVICES C O M M I T T E E

2 CS F O R  H O U S E  B I L L  NO. 344 (HESS)

3 IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF  A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

5 A  B I L L

6 F o r  a n  A c t  entitled: " An A c t  r e l a t i n g  to the p r o t e c t i o n  of p e r s o n s  w i t h

7 d i s a b i l i t i e s  an d  to d i s a b l e d  adults who a r e  v i c t i m s

8 of p h y s i c a l  )or s e x u a l  a s s a u l t . "  )

{ ' '
9 B E  IT E N A C T E D  BY  THE L E G I S L A T U R E  OF  T H E  STATE~~OF ALASKA:

«

10 *  S e c t i o n  1. AS 0 9 . 6 5 . 1 5 0 ( a )  is a m e n d e d  tn?^read:

11 (a) The d r i v e r  of  a v e h i c l e - a p p r o a c h i n g  a p h y s i c a l l y  d i s a b l e d

12 p e d e s t r i a n  who is c a r r y i n g  a w h i t e  or m e t a l l i c - c o l o r e d  cane, o r  u s i n g

13 s p e c i a l  equipment f o r  m o b i l i t y ,  or  u s i n g  a s e r v i c e  animal, s h a l l  t ake

14 p r e c a u t i o n ^  n e c e s s a r y  to a v o i d  i n j u r y  to the p e d e s t r i a n  or t h e  s e r v i c e

15 a n i mal. A d r iver w h o  f a ils tn t a k e  n e c e s s a r y  p r e c a u t i o n s  and, as a

16 result, causes i n j u r y  to the p e d e s t r i a n  or the service a n i m a l , or

17 c a u s e s  p r o p e r t y  d a m a g e ,  is l i a b l e  [IN  DAMAGES] for the i n j u r y  or

18 d a m a g e  caused. __

19 *  Sec. 2. AS 1 1 . 7 6 . 1 3 0 ( a )  i s ^ a m e n d e d  to read:

20 (a) A p e r s o n  c o m m i t s  the c r i m e  of i n t e r f e r e n c e  w i t h  t he r i g h t s

21 of  a d i s a b l e d  p e r s o n  if  the p e r s o n  i n t e n t i o n a l l y p r e vents or  r e s t r i c t s

22 (1) a p h y s i c a l l y  o r  m e n t a l l y  d i s a b l e d  p e r s o n  f r o m  h a v i n g

23 f ull a nd free p e d e s t r i a n  u s e  of a street, h i g h w a y ,  sidewalk, w a l k w a y ,

24 or  o t h e r  thor o u g h f a r e ,  to the same e x t e n t  that any other p e r s o n  ha s  a

25 r i g h t  to p e d e s t r i a n  u s e ;  or ~ /

<  - /
26 (2) a p h y s i c a l l y  d i s a b l e d  p e r s o n  f r o m  b e i n g  a c c o m p a n i e d  or

27 a s s i s t e d  by a c e r t i f i e d  s e r v i c e  animal, w i t h o u t  a n  extra c h a r g e  f o r

23 t h e  s e r v i c e  animal, in  a c o m m o n  c a r r i e r ,  p l a c e  of p u blic a c c o m m o d a -

29 tion, or o t h e r  p l a c e  to w h i c h  the g e n e r a l  p u b l i c  is invited, e x c e p t  as
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2 

3

V * "  

6 
7

>-8

1

A

p r o v i d e d  in (b) of this section.

*  Sec. 3. A S  4 7 . 2 4  is amended by a d d i n g  n e w  s e c t i o n s  to read:

A R T I C L E  2. P R O T E C T I O N  O F  D 1 S A B L E D _ A , D U L T S .

Sec. 4 7 . 2 4 . 1 1 0 .  REPORTS O F  P H Y S I C A L  OR  S E X U A L  A S S A U L T .  (a) The 

f o l l o w i n g  p e r s o n s  who, in the p e r f o r m a n c e  ,of— -their p r o f e ssional 

duties, h a v e / r e a s o n a b l e  cause/to b e l i e v e  that a d i s a b l e d  adult is a

v i c t i m  of a s s a u l t  u n d e r  AS 1 1 . 4 1 . 2 0 0  - 1 1 . 4 1 . 2 3 0  or  s e x u a l  assault

u n d e r ' A S  1 1 . 4 1 . 4 1 0  - 11.41.420, Jiind that the d i s a b l e d  a d ult is unable

to r e p o r t  the crime,) shall p r o m p t l y  r e p o r t  the c r i m e  to the nearest 

law e n f o r c e m e n t  agency: ^

a p h y s i c i a n  or o t h e r  l i c e n s e d  h e a l t h  care provider; 

a m e n t a l  health p r o f e s s i o n a l  as d e f i n e d  in  AS  47.30.-

a pharmacist;

an  a d m i n i s t r a t o r  o r  e m p l o y e e  of a n u r s i n g  home, resi- 

or h e a l t h  care f a c i l i t y ;

a c a r e t a k e r  of the d i s a b l e d  adult;
El-')

TV'
a g u a r d i a n  or c o n s e r v a t o r  of^ t h e ' d i s a b l e d  adult; 

a p o l i c e  officer a s  d e f i n e d  in AS  1 8 . 6 5 . 2 9 0 ;  

a v i l l a g e  public s a f e t y  o f f i c e r ;  

a v i l l a g e  health a i d e ;

a s o cial worker; (̂ j "'j j )

a m e m b e r  of the c l e r g y ;  "J

a s t aff employee o f  a .program o r  p r o j e c t  s e r v i n g  dis-

a l i c e n s e d  foster c a r e  p r o v i d e r ;

a pai d  employee o f  a d o m e s t i c  v i o l e n c e  and sexual 

a s s a u l t  p r o g r a m  or  a crisis i n t e r v e n t i o n  a nd p r e v e n t i o n  p r o g r a m  as 

d e f i n e d  in A S  18.66.900;
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5

6
7
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9

10

11

12

13

14

15 '

16

17

18

19

20 

21 

22 

23 

2<\ 

25

IV

\

p r o g r a m ;

(15) an e m p l o y e e  of a h o m e m a k e r  p r o g r a m  or h o m e  h e a l t h  aide

(16) an  e m e r g e n c y  m e d i c a l  t e c h n i c i a n  or  p a r a m e d i c  in the

m o b i l e  i n t e n s i v e  c a r e  program.

(b) A p e r s o n  w h o  knowinglyv(fai^s o r  r e f u s e s  to_ a; report

r e q u i r e d  u n d e r  (a) of this s e c t i o n _ j ^ — g u i l t y  of a V c l a s s  B ^nirsdemeajnor '.)■

(c) In  this section,. " d i s a b l e d  adult/ m e a n s  a p e r s o n  18 years] of

age or o l d e r  w h o  h as a physi c a l  o r  m e n t a l  d i s a b i l i t y ,  o r  p h y s i c a l  or

t S'v )
m e n t a l  i m p a i r m e n t ,  as d e f ined i n  A S  1 8 . 8 0 . 3 0 0 .

Sec. 4 7 . 2 4 . 1 2 0 .  IMMUNITY F R O M  LIABILITY-; R E T A L I A T I O N  PROHIBITED,

(a) A  p e r s o n  w h o  in  g ood faith m a k e s  a r e p o r t  u n d e r — A S ^ 4 7  .24.110, 

r e g a r d l e s s  of w h e t h e r  the p e r s o n  is  r e q u i r e d  to do soy-~-is im m u n e  jifrom 

c i vil or criroirmrf— l i a b i l itv that m i g h t  o t h e r w i s e  be i n c u r r e d  or i m­

p o s e d  fqfr m a k i n g  the report.

(b) A n  e m p l o y e r  or s u p e r v i s o r  of a p e r s o n  w h o  in g o o d  faith 

m a k e s  a r e p o r t  u n d e r  A S  4 7 . 2 4 . 1 1 0  m a y  n ot d i s c h a r g e ,  d e m o t e ,  transfer, 

r e d u c e  p a y  or  b e n e f i t s  or work p r i v i l e g e s  of, p r e p a r e  a n e g a t i v e  w ork 

p e r f o r m a n c e  e v a l u a t i o n  of, or t a k e  o t h e r  d e t r i m e n t a l  a c t i o n  against 

the p e r s o n  b e c a u s e  the person m a d e  the report. T h e  p e r s o n  m a k i n g  the 

r e p o r t  m a y  b r i n g  a civil action f o r  c o m p e n s a t o r y  a nd p u n i t i v e  damages 

a g a i n s t  an  e m p l o y e r  or s u p e r v i s o r  w h o  v i o l a t e s  this s u b s e c t i o n .  In 

the civil a c t i o n  t h e r e  is a r e b u t t a b l e  p r e s u m p t i o n  tha t  the d e t r i­

m e n t a l  a c t i o n  by t he e m p loyer o r  s u p e r v i s o r  w a s  r e t a l i a t o r y  if it was 

t a k e n  w i t h i n  90 d ays a f t e r  the r e p o r t  w a s  made.

Sec. 4. AS  2 8 . 1 5 . 0 3 1 ( b ) ( 4 )  is r e p e a l e d .

(n . v t
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(c) In  H-Vu-s exilian; "disabled aduH Yhein3 cv pcrscn 16 

ueacs o f aqe c r  o ld e r uHnc mani&sHb a  decree a t  

impairment bi| reason of limited mevrted co phqsiou 

-fijnohcm as a resold of a d eu d opm en fo i disabilite |,
(XCCident, din e29 , or alber (ixuse^, 

id) i n  Mus section, ‘'unable -to report -rne*n:f> dtiat bht. 

disabled adult is not abie. fo report 'Hie assiudf doe.

•fo the. 6Seo€nkj of "Hne persons disabtlikj or 'Hie QcticU.ti.ors 

of

•ihfi. li s t - c f  these  re^u.red to  reprrf is  W e d  cv H a  e ld e r  c ib r t&  steikdli. H~7.ZV.OIO 

Feier Yvi*ioV\>n$ 'Hiai "vviem burs c-P tie . o ik rq y  should b e  i ncludctL,



8 47.10.290

>urt to h ea r the

' of th is section 
■ewhere, before 
unicate the  na- 
’om m unication 
itive language, 
section applies

A laska N ative 
• (Indian Child 
of N ative chil- 
gs. (§ 1 a r t  III 
104 SLA 1971; 
am  § 132 ch 6 

38 SLA 1986)

lude provisions for 
» part" in the sec- 
tituted "may not 
t operate to pro-
■ence.

. Sup. Ct. Op. No. 
122), 690 P.2d 10 
Sup. Ct. Op. No. 
. 704 P. 2d 774

5 the context

10.120(a) and 
onal, m ental,

>e w ithin the

hin the  ju ris- 

ld Social Ser-

§ 47.’ ' ’.010 W e l f a r e , S o c ia l  S e r v ic e s  &  I n s t it u t io n s  § 47.17.020

(6) ju v e n ile  dotention facility” m eans separate quarte rs  w ith in  a 
city ja il used for the  detention of delinquent minors;

(7) 'juvenile  detention home" or "detention home” is a separate 
establishm ent, exclusively devoted to the  detention of m inors on a 
short-term  basis and not a part of an ad u lt jail;

(8) "minor" is a person under 18 years of age. (§ 1 a r t  I ch 145 SLA 
1957; am § 5 ch 110 SLA 1967; am §§ 5, 6 ch 27 SLA 1970; am §§ 27 
— 28 ch 63 SLA 1977; am §§ 91, 92 ch 138 SLA 1986)

Reviaor'* notes. — Paragraph (6) was 
enacted aa (a). Renumbered in 1986.

Tb-organized in 1985 and 1986 to alpha­
betize the terms defined.

, E ffect o f  am endm ents. — The 1986 
amendment inserted "'care' or” and 
"47.10.120(a) and 47.10.230(c)” in para­
graph (1) and added paragraph (6).

NOTES TO DECISIONS

"Minor" and "delinquent m inor.” — 
The general definition of "minor” in para­
graph (8) is inapplicable to the detention 
of a delinquent minor until the minor's 
nineteenth birthday under AS 47.10.080,

47.10.100, and likewise, it is inapplicable 
to the responsibility to pay support for a 
delinquent minor committed under those 
sections. In re S.C.Y., Sup. Ct. Op. No. 
3179 (File No. S-1509), P.2d (1987).

C hap te r 17. Child  P ro tec tion .
Section

20. Persons required to report
22. Training
23. Reports regarding child pornography 
64. Photographs and x-rays

Section
68. Penalty for failure to report
69. Protective injunctions
70. Definitions

Sec. 47.17.010. P u rp o se .

NOTES TO DECISIONS

Cited in Gerlach v. State, Ct. App. Op.
No. 468 (File No. A-501), 699 P.2d 358 
(1985).

Sec. 47.17.020. P e rso n s  re q u ire d  to rep o rt, (a) The following 
persons who, in  the performance of their occupational duties, have 
cause to believe th a t a child has suffered harm  as a resu lt of child 
abuse or neglect shall immediately report the harm  to the  nearest 
office of the departm ent:

(1) practitioners of the healing arts;
(2) school teachers and school adm inistrative staff m em bers of pub­

lic and private schools;
(3) social workers;
(4) peace officers, and officers of the Departm ent of Corrections;
(5) adm inistrative officers of institutions;
(6) child care providers;

3 5



§ 47.17.020 A l a s k a  S t a t u t e s  S u p p le m e n t  § 47.17.020
(7) paid employees of domestic violence and sexual a ssau lt pro­

gram s, and crisis intervention and prevention program s as defined in 
AS 18.66.900.

(b) This section does not prohibit the named persons from reporting 
cases th a t  have come to th e ir attention in th e ir nonoccupational ca­
pacities, nor does it prohibit any other person from reporting a child’s 
harm  th a t  the person has cause to believe is a re su lt of child abuse or 
neglect. These reports shall be made to the nearest office of the  depart­
m ent.

(c) I f  the person m aking a report of harm  under th is  section cannot 
reasonably contact the nearest office of the departm ent and im m edi­
ate action is necessary for the well-being of the child, the person shall 
m ake the  report to a peace officer. The peace officer shall take  im m e­
diate action to protect the child and shall, a t the earliest opportunity, 
notify the nearest office of the department.

(d) This section does not require a religious healing practitioner to 
report as neglect of a child the failure to provide medical atten tion  to 
the child if the child is provided treatm ent solely by sp iritual m eans 
through prayer in accordance with the tenets and practices of a recog­
nized church or religious denomination by an accredited practitioner 
of the church or denomination.

(e) A person listed in (a) of this section, who in the performance of 
the person’s occupational duties has cause to believe th a t  a child has 
suffered harm  as a resu lt of abuse, shall promptly report the harm  to 
the nearest law enforcement agency if the person m aking the report
(1) has cause to believe th a t the harm  was caused by a person who is 
not responsible for the child’s welfare; or (2) is unable to determ ine (A) 
who caused the harm  to the child; or (B) w hether the person who is 
believed to have cause the harm  has responsibility for the child’s 
welfare. If a person m aking a report under th is subsection cannot 
reasonably contact the nearest law enforcement agency, and im m edi­
ate action appears necessary for the well-being of the child, the person 
shall m ake the report to the nearest office of the departm ent. The 
departm ent shall take im m ediate action to protect the  child and shall, 
a t  the  earliest opportunity, notify the nearest law enforcement 
agency. In this subsection, "abuse” means the physical injury, sexual 
abuse, sexual exploitation, or m altreatm ent of a child by any person 
under circumstances th a t indicate th a t the child’s health  or welfare is 
harm ed or threatened. (§ 1 ch 100 SLA 1971; am §§ 4, 5 ch 104 SLA 
1982; am  E.O. No. 55, § 42 (1984); am §§ 8 — 10 ch 39 SLA 1985; am 
§ 2 ch 114 SLA 1986)

E ffect o f  am endm ents. — The 1985 The 1986 amendment added subsection 
amendment rewrote subsections (a) and (e).
(b) and added subsection (d).
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§ 28.15.030 A la sk a  S t a t u t e s § 28.15.031
Sec. 28.15.030. Persons not to be licensed. [Repealed, § 19 ch 178 

SLA 1978.]
Sec. 28.15.031. P e rso n s  n o t  to  be  licensed , (a) The departm ent 

may not issue a driver’s license to a person who is under the age of 16 
years, except th a t the departm ent may issue a perm it under AS 
28.15.051 or a restricted license under AS 28.15.121.

(b) The departm ent may not issue an origina l or duplicate driver’s 
license to, nor renew or reinsta te  thiT driver’s lic e n se of, a person

(1) whose license is suspended or revoked, except as otherwise pro­
vided in th is chapter;

(2) who fails to appear in court for the adjudication of a certain 
vehicle, driver or traffic offense when the person’s appearance is 
required by sta tu te , regulation or court rule;

(3) who is an habitual user of alcohol or another drug to such a 
3 ^  degree th a t the person is incapable of safely driving a motor vehicle;

Q(4)^w ho has previously been adjudged to be afflicted with, or 
suffering from, a m ental disability or a disease and who has not, a t the 
tim e of application for the license, been restored to competency by the 
methods provided by law;

(5) when the departm ent, based upon medical evidence, has deter­
mined th a t because of the person’s physical or m ental disability the 
perscn is not able to drive a motor vehicle safely;

(6) who is unable to understand official traffic control devices as 
displayed in this state  or who does not have a  fair knowledge of traffic 
laws and regulations, as dem onstrated by an  examination;

(7) who has knowingly made a false sta tem ent in the person’s appli­
cation for a license or has committed fraud in connection with the 
person’s application for, or in obtaining or attem pting to obtain, a 
license, or who has not applied under oath on the form provided for the 
purpose of obtaining or attem pting to obtain a license or perm it; or

(8) who is required under AS 28.20 to furnish proof of financial 
responsibility and who has not done so. (§ 19 ch 178 SLA 1978)

NOTES TO DECISIONS

Stated in Commercial Fisheries Entry 2011 (File No. 4464), 606 P.2d 1255 (1980). 
Comm’n v. Apokedak, Sup. Ct. Op. No.

Collateral references. — 7A Am. Jur. of, automobile registration license, or 
2d, Automobiles and Highway Traffic, driver’s license, 115 ALR 1376, 35 ALR2d
§§ 108 to 111 . 1011 .

60 C.J.S., Motor Vehicles, §§ 154, 155. Denial, suspension, or cancellation of
Constitutionality of statute which driver’s license because of physical disease

makes proof of financial responsibility or defect, 38 ALR3d 452.

I
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condition of gr anting, or of nonsuspension



and Special Acta.

t te n  re q u e s t  of 
■lease in fo rm a- 
y o f su p p o rt is 
tt a re  d u e  an d  
in  effect. ( § 1 1

ethod of noti- 
or th e  app lica- 
th e  in v a lid ity  

c h a p te r  w h ich  
ication , a n d  to  
any  m e th o d  of 
lid, se rv ice  as 
>cess in  a  civil 
1. (§ 29 ch  126

§ 47.23.900

lency;
•

>rt im posed  or 
or by a  fin d in g  
:u to ry  o r fin a l, 
la ra tio n , sepa- 

d u ty  to  pay  
. p e n a ltie s  an d  
2)(C);
■r p e rso n a l ser- 
tion, b o n u s, or 
•om th e  in v e s t- 
iv e s tm e n t an d

)ort is  owed; 
t;
o rd er o f  ch ild  

il, o r su b jec t to 
k in d  o f  ac tio n  

976; am  §§ 27, 
118 SLA  1982;

to alphabetic the

Effect of amendm ents. — The 1984 
amendment repealed paragraph (8), which 
defined "disposable earnings."

§ 47.24.010 W e l f a r e ,  S o c ia l  S e r v ic e s  a n d  I n s t it u t io n s  § 47.24.010

C hap te r 24. P ro tec tion  o f the E ld e r ly .
Section
10. Reports of harm 
20. Action on reports 
30> Protective services 
40. Review and referral 
50. Confidentiality of reporta

Section
60. Authority of the department 
70. Regulations 
75. Quarterly report 
100. Definitions

i f
Cross references. — For statement of 81 C.J.S., Social Security and Public

legislative purpose in enacting AS 47.24, Welfare, § 1 et seq. 
see § 1, ch. 36, SLA 1983, in the Terar*-- Licensing and regulation of nursing or
rary and Special Acts. rest homes, 97 ALR2d 1187.

Collateral references. — 70 Am. Jur.
2d, Social Security and Medicare, § 1 et 
Beq.

S e c . 4 7 .2 4 .0 1 0 . R e p o r t s  o f 'h a r m .  (a) T he fo llow ing p e rso n s  w ho, in  
th e  p e rfo rm a n c e  o f  th e ir  p ro fessio n a l d u tie s , h a v e  re a so n a b le  ca u se  to  
believe t h a t  a n  e ld e r ly  p e rso n  h a s  suffered  h a rm  sh a ll, n o t l a te r  th a n  
24 h o u rs  a f te r  f i r s t  h a v in g  cau se  for th e  belief, re p o r t  th e  h a rm  to  th e  
D e p a r tm e n t o f  H e a l th  a n d  Social Services:

(1) a  p h y s ic ia n  o r  o th e r  licensed  h e a lth  care  p ro v id er;
(2) a  m e n ta l  h e a l th  p ro fessio n a l a s  defined in  A S 47 .30 .915(11);
(3) a  p h a rm a c is t;
(4) a n  a d m in is t r a to r  o f  a  n u rs in g  hom e, re s id e n tia l c a re  o r  h e a l th  

care  fac ility ;
(5) a  g u a rd ia n  o r  co n se rv a to r;
(6) a  po lice  officer;
(7) a  v illa g e  p u b lic  sa fe ty  officer;
(8) a v il la g e  h e a l th  a ide ;
(9) a  so c ia l w o rk e r;
(10) a  m e m b e r  o f th e  clergy ;
(11) a  s ta f f  em p lo y ee  o f a  p ro ject funded  by th e  O ld er A la s k a n s  

C om m ission ;
(12) a n  em p lo y ee  o f  a  h o m e m a k e r  p rog ram  o r hom e h e a l th  a id e  

prog ram ;
(13) a n  e m e rg e n c y  m ed ica l te c h n ic ia n  or a p a ra m e d ic  in  th e  m ob ile  

in te n s iv e  c a re  p ro g ra m .
(b) A  re p o r t  o f  h a rm  m ad e  u n d e r  th is  section  m ay  in c lu d e  th e  n a m e  

an d  a d d re s s  o f  th e  p e rso n  re p o r tin g  th e  h a rm  a n d  sh a ll  in c lu d e
(1) th e  n a m e  a n d  a d d re ss  o f  th e  e lderly  person;

101
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ingly, we hoid the entry to have been un­
lawful. I t  follows that the motion to sup­
press should have been granted. Since no 
harmless error contention is made, the 
judgment mu3t be reversed.

REVERSED.

BRYNER, C.J., not participating.
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Gerald NICHOLSON, Appellant, 

v.

STATE of Alaska, Appellee.

No. 6192.

Court of Appeals of Alaska.

Dec. 30, 1982.

Defendant was convicted before the 
Superior Court, Third Judicial District, An­
chorage, Eben H. Lewis, J., of sexual as­
sault in the second degree, and he appealed. 
The Court of Appeals, Singleton, J., held 
that: (1) although grand jury  was improp­
erly impareled, defendan t’s failure to show 
prejudice rendered error harmless; (2) evi- 
de ce was sufficient to take issue of a t­
tempted first-degree sexual assault to both 
grand jury and petit jury; (3) evidence was 
sufficient to sustain conviction of second- 
degree sexual assault; and (4) sentence of 
seven years imprisonment with six years 
suspended was not excessive.

Affirmed.

1. Grand Jury «=26
Where order purporting to permit 

grand jury  in judicial district other than 
one in which crime occurred to h' ar evi­
dence of crime a t apparent option of district 
attorney did not address defendant’s case 
specifically, it could not authorize such 
grand jury to hear defendant’s case. Rules 
Crim.Proc., Rule 6.

2. Indictm ent and Information <£=>144.1(2)
Showing that a cognizable group of 

citizens existed and that such group was 
underrepresented on grand jury  which re­
turned indictment was insufficient to war­
ran t dismissal of the indictment issued by 
grand jury  that was improperly impaneled 
in judicial district other than one in which 
crime was committed.

3. Criminal Law <5=617
Where no formal motion for continu­

ance to gather evidence to satisfy require­
ment of showing that cognizable group of 
citizens had been systematically excluded 
from grand jury  selection process through 
improper impaneling of grand ju ry  in judi­
cial district other than one in which crime 
was committed was ever made or ruled 
upon, but only a passing reference was 
made to possible need for continuance in 
body of defendant’s memorandum support/ 
ing motion to dismiss for improper impanel­
ing of grand jury, and defendant never 
followed up on such issue or mentioned 
continuance a t omnibus hearing when mo­
tion to dismiss was argued, request for con­
tinuance was abandoned.

4. Indictm ent and Information ©= 10.2(9) 
Rape <3=57(1)

Evidence, including facts th a t defend­
ant entered victim’s home uninvited in ear­
ly morning hours and undressed before en­
tering her bed, was sufficient to take issue 
of attempted first-degree sexual assault to 
both grand jury and petit jury. AS 11.31.- 
100(a), 11.41.410, 11.41.470, 11.81.900(b)(40).

5. Grand Jury  <3=1
Grand juries are concerned with facts, 

not statutes.

6. Rape <3=51(4)
Evidence of defendant’s coercion in 

fondling victim’s breasts was sufficient to 
sustain conviction of sexual assault in the 
second degree. AS 11.41.420(a).

7. Rape <5=64
Sentence of seven years imprisonment 

with six years suspended upon conviction of
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sexual assault in the second degree, which 
was substantially more favorable than pre­
sumptive term for defendant as a second 
offender, was not excessive. AS 11.41.- 
4 20(b), 12.55.125(d).

Myron E. Angstman, Bethel, and Walter 
Share, Anchorage, for appellant.

Charles M. Merriuer, Asst. Atty. Gen., 
Anchorage, and Wilson L. Condon, Atty. 
Gen., Juneau, for appellee.

Before BRYNER, C.J., and COATS and 
SINGLETON, JJ.

OPINION • •

SINGLETON, Judge. f
Gerald Nicholson was convicted of sexual 

assault in the second degree, AS 11.41.420, 
and sentenced to seven years’ imprisonment 
with six years suspended. He was also 
fined. He appeals, raising four issues for 
consideration. (1) The grand jury  was im­
properly impaneled in Anchorage rather 
than Kodiak. (2) The evidence presented 
respectively to the grand and trial juries 
was insufficient to establish attem pted sex­
ual assault in the first degree. (3) The trial 
court erred in instructing the trial jury  on 
second degree sexual assault because it was 
not charged in the indictment and it is not a 
lesser-included offense of attem pted first 
degree sexual assault.. (4) The sentence is 
excessive. .................... .

We hold that the grand ju ry  was improp­
erly impaneled in Anchorage rather than 
Kodiak but Nicholson has failed to show 
prejudice. We find sufficient evidence of 
attempted first degree sexual assault to 
sustain the indictment and w arrant presen­
tation to a trial jury and hold tha t Nichol­
son could be convicted of second degree 
3exual assault on this record. We also hold 
th a t his sentence was not excessive. We 
therefore affirm Nicholson's conviction and 
sentence.

FACTS
K.R., age fifteen, and her sister, A.R., age 

fourteen, remained at their home in Dilling­

ham the night of June 10, 1980 and the 
early morning of June 11 while their par­
ents were away from home commercially 
fishing. The two girls slept together in 
their parents’ room. K.R. awoke a t approx­
imately 5:00 am . to find a naked Gerald 
Nicholson uninvited in bed with her, fon­
dling her breasts, and kissing her. Taken 
by surprise, K.R testified she hesitated fcr 
a  moment, then jumped up, awakening A.R 
who also immediately exited the bed, The 
frightened girls fled downstairs, armed 
themselves with butcher knives, telephoned 
a neighbor for help, and hid until the neigh­
bor arrived. Nicholson was apprehended 
and identified.

While K.R. had seen Nicholson before, 
there is nothing in the record to suggest 
tha t he had reason to expect that K.R 
would expect or welcome a visit from him 
during the early morning hours of June 11.

SITUS OF THE GRAND JURY 
Nicholson accosted K.R. in Dillingham in 

Election District Thirteen in the Third Judi­
cial District. Grand juries convened in
Kodiak are established to consider offenses 
occurring in Dillingham. See Alaska 
R.Crim.P. 6(b)(l)(v). Thus, it appears that 
the Anchorage grand jury  impermissibly 
heard Nicholson’s case. Peterson v. State, 
562 P.2d 1350, 1365-66 (Alaska11977). '-The 
sta te  attem pts to avoid this conclusion'by 
pointing to an order by the then presiding 
judge of the Third Judicial District which
read as follows: ‘ ' '' "''"'a

. . VuySs
IN T H E  SUPERIOR COURT FOR TH E  STATE OF ALASKA 

THIRD JUDICIAL DISTRICT ; .
In the H itte r o( Convening ) .. -  V —vnv)^
Grand Juries in Ihe Third )  ."1
Judicial District )
 )

ORDER . __________ - ,  ' . i n .
IT IS ORDERED that pursuant to Alaalca Rule ol Criminal 

Procedure 6(bX2), Grand Jurica may be convened in Anchorage, 
Alaska for crimes occurring in olection districts 11,12 ,13 and 
15 for the convenience o f witnesses, defendants, other parties 
and for the court to provide for the expeditious resolution of 
criminal cases in the public interest.

DONE ul Anchorage, Alaska this 1 day of July, 1980.
Ralph E  Moody

(SEAL ) Presiding Superior
CourtJudge 
Third Judicial 
Diilnci
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The state argues that this order permits 
Anchorage grand juries to hear evidence of 
any offense occurring in Election District 
Thirteen, a t the apparent option of the dis­
trict attorney, and is justified by Alaska 
Rule of Criminal Procedure 6(bK2) which 
reads:

Special Sites. The presiding judge of a 
judicial district shall be empowered to 
call a special grand ju ry  to be convened 
a t  a site other than the site designated in 
the preceding subsection, if the presiding 
judge determines that the designation of 
a special site is necessary in the interests 
of justice.

In Peterson, the court rejected this argu­
m ent holding th a t an order by the presiding 
judge which establishes an alternate site for 
a grand jury  to consider all offenses within 
a given election district exceeded the autho­
rization provided in Criminal Rule 6(b)(2). 
562 P.2d a t  1365. We read Peterson to hold 
th a t a valid order under this subsection 
m ust address a specific case or specific sub­
jec t for investigation and establish th a t fac­
tors differentiating tha t case or subject 
from typical cases w arrants a special grand 
jury. Since the order in question did not 
address Nicholson personally, it  could not 
authorize an Anchorage grand ju ry  to hear 
his case.

[1] I t  could always be argued that 
grand juries in Anchorage cost the court 
system less and are more convenient for the

;;district attorney’s office than grand juries 
convened in Kodiak. These factors stand­
ing alone cannot justify a special grand 
ju ry  under Criminal Rule 6(bX2). We con­
clude th a t the presiding judge’s order of 
July 1,1980 violated Criminal Rule 6 and is, 
therefore, invalid.

[2] The Peterson court held tha t a dis­
missal of the indictment is not warranted 
for violations of Criminal Rule 6 unless the 
defendant establishes th a t a cognizable 
group of citizens has been systematically 
excluded from the grand jury  selection 
process. The supreme court concluded that 
merely showing th a t a cognizable group 
exists and tha t such a group is underrepre­
sented on the grand jury  which returned

the indictment will not suffice. 562 P.2d at 
1366. Here, Nicholson’s showing parallels 
the showing found insufficient in Peterson. 
We therefore uphold the trial court’s order 
denying dismissal of the indictment.

[3] Nicholson argues that he sought a 
continuance to gather evidence to satisfy 
the Peterson requirement and that the trial 
court abused its discretion in denying him a 
continuance for tha t purpose. No formal 
motion for a continuance was ever made or 
ruled upon. Nicholson made a passing ref­
erence to the possible need for a continu­
ance in the body of his memorandum sup­
porting his motion to dismiss. He never 
followed up on this issue or mentioned a 
continuance a t the omnibus hearing when 
his motion to dismiss was argued. There­
fore, we deem the request for a continuance 
abandoned.

We recognize th a t the order by the pre­
siding judge relied upon by the state in this 
case violated Criminal Rule 6 as interpreted 
in Peterson in general and not only in this 
case. We also recognize tha t the showing 
tha t a cognizable group was completely ex­
cluded as required by Peterson will rarely 
be possible. For this reason, Nicholson ar­
gues that his indictment should be dis­
missed to insure fu ture conformity to the 
rule. We do not believe such action is 
warranted a t  this time. We are confident 
th a t the superior court will henceforth fol­
low Peterson and uniformally call grand 
juries a t the designated sites to consider 
offenses arising within these election dis­
tricts specified in Criminal Rule 6. We are* 
further satisfied tha t the superior court will 
only utilize a special grand jury  where the 
exigencies of a specific case demand it.

SUFFICIENCY OF THE EVIDENCE
[4] Nicholson argues th a t there was in­

sufficient evidence to take the issue of at­
tempted first degree sexual assault to ei­
ther the grand jury or the petit jury. Nich­
olson did not testify. He argues, neverthe­
less, that his conduct would only support an 
inference that he wished to have sexual 
contact with a sleeping-woman, i.e., fondle
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her breast. He notes that uninvited sexual 
contact with a sleeping woman is not a 
crime under current Alaska law.

AS 11.31.100(a) provides:
A person is guilty of an attem pt to 

commit a crime if, with intent to commit 
a crime, he engages in conduct which 
constitutes a substantial step toward the 
commission of that crime.

AS 11.41.410 provides in part:
(a) A person commits the crime of sex­

ual assault in the first degree if,
(1) [Bjeing any age, he engages in sex­

ual penetration with another person with­
out consent of tha t person___

AS 11.41.470 provides in part:
(3) “[W]ithout consent" means th a t a 

person - •
(A) With or without resisting, is 

coerced by the use of force against a 
person . . .  or by the express or implied 
th reat of . . .  imminent physical injury

Finally, AS lL81.900(b)(40) provides: - 
"[Pjhysical injury” means physical pain 

or an impairment of physical condition.
We believe a jury  could reasonably infer 

th a t Nicholson intended to "penetrate" K.R. 
and that entering h .r  bed naked and unin­
vited and fondling her were “substantial 
steps” toward the commission of th a t crime. 
We are satisfied that a jury  could conclude 
th a t if Nicholson had intended only sexual 
contact, he would not have undressed-be­
fore entering her bed and that if he did not 
intend to coerce her he would not have 
entered her home uninvited in the early 
morning hours when a jury  could find tha t 
he knew her parents would be gone.

The issue of attempted first degree sexu­
al assault was properly submitted to the 
grand jury and the petit jury. See State v. 
Kekaualua, 50 Hawaii 130, 433 P.2d 131 
(1967); People v. Shealy, 51 N.Y.2d 933,434 
N.Y.S.2d 986, 415 N.E.2d 974 (1980).

Nicholson argues that he could not be 
convicted of second degree sexual assault 
because it was not mentioned in the indict­
m ent and is not a lesser-included offense of 
attem pted first degree sexual assault.

[51 We agree that second degree sexual 
assault and attempted first degree sexual 
assault are both class B felonies, but the 
adjective "lesser" in Criminal Rule 31(c) 
refers to the relation between the elements 
of an offense not the relation between their 
penalties. Grand juries are concerned with 
facts, not statutes. See State v. Thomas, 
525 P.2d 1092 (Alaska 1974). Under the 
cognate theory of lesser-included offenses 
generally followed in Alaska, see Elisovsky 
v. State, 592 P,2d 1221, 1226 (Alaska 1979), 
the facts found by the grand jury  in thi3 
case should be examined to determine 
whether Nicholson had notice tha t he might 
be convicted of second degree sexual as­
sault. Attem pted sexual assault in the first 
degree and sexual assault in the second 
degree are closely related. Sexual penetra­
tion involves sexual contact and both of­
fenses proceed on a theory of coerced as­
sent. We conclude tha t the grand jury 
proceedings gave Nicholson sufficient no­
tice of the risk tha t he might be convicted 
of second degree sexual assault to satisfy 
due process. The evidence before the grand 
ju ry  did not differ materially from the evi­
dence a t trial. We note tha t Nicholson had 
access to a  transcript of the grand jury 
proceedings. Alaska R.Crim.P. 6{m). I t  is 
clear that the indictment for first degree 
sexual assault was premised on Nicholson's 
sexual contact with K.R. when she woke up.

if. : x -i*.'. '
. [6] Nicholson argues that there was in­
sufficient ‘evidence to convict him of sexual 
assault in the second degree. AS 11.41.- 
420(a) provides: .

A person commits the crime of sexual 
assault in the second degree if he coerces 
another person to engage in sexual con­
tact by the express or implied th reat of 
imminent death, imminent physical inju­
ry, or imminent kidnapping to be inflict­
ed on anyone or by causing physical inju­
ry to any person, regardless of whether 
the victim resists.

AS 11.81.900(b)(51) provides:
"[Sjexual contact" means
(A) the intentional touching, directly or 

through clothing, by the defendant of
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the victim’s genitals, anus, or female 
breast; or

(B) the defendant’s intentionally causing 
the victim to touch, directly or 
through clothing, the defendant's or 
victim's genitals, anus, or female 
breast.

AS 11.81.900(aXl) provides:
[A] person acts ‘‘intentionally’’ with re­

spect to a result described by a provision 
of law defining an offense when his con­
scious objective is to cause tha t resu lt
Nicholson intentionally engaged in sexual 

contact when he fondled K.R.’s breast. He 
argues, however, tha t he did not “coerce her 
to engage in sexual contact." We disagree. 
The evidence supports a finding tha t Nich­
olson could reasonably foresee tha t K.R. 
would be momentarily stunned by fear 
caused by Nicholson’s unexpected and unin­
vited entry into her bed, in the early morn­
ing hours, enabling him to continue to ca­
ress her after she awoke. She testified she 
was temporarily in shock, and tha t she was 
afraid he would hurt her. Under these 
circumstances, we believe th a t a jury could 
find that K.R.’s momentary acquiescence in 
Nicholson's fondling her breast was 
"coerced by an implied th rea t of imminent 
physical injury” and thus constituted second 
degree sexual assault.

SENTENCE 
[7] Nicholson argues th a t his sentence 

of seven years with six -years suspended is 
excessive. Sexual assault in the second de­
gree is a class B felony. AS 11.41.420(b). 
The maximum sentence is ten years' impris­
onment. Presumptive sentences are respec­
tively four and six years for second and 
third felony convictions. AS 12.55.125(d). 
The trial court carefully considered the cri­
teria established by our supreme court in 
S tate v. Chaney, 477 P.2d 441 (Alaska 1970). 
In suspending most of the sentence im­
posed, the trial court specifically addressed 
rehabilitation and emphasized Nicholson’s 
need for alcohol counseling. We have re­
viewed the record in light of Austin v. 
State, 627 P.2d 657 (Alaska App.1981), and 
have concluded that the sentence imposed

was substantially more favorable than the 
presumptive term for a  second offender, 
Connors v. State, 652 P.2d 110 (Alaska App. 
1982), and was not clearly mistaken. 
McClain v. State, 519 P.2d 811 (Alaska 
1974).

The judgment and sentence of the superi­
or court are AFFIRMED.

(O HCfNUMBER SYSliio— r~M*i ii~i r n .rn_» ̂

A rthur K. WETTANEN, Appellant, 

v.
STATE of Alaska, Appellee.

No. 6352.

Court of Appeals of Alaska.

Jan. 14, 1983.

Defendant was convicted in the Superi­
or Court, Fourth Judicial District, Gerald J. 
Van Hoomissen, J., of assault in the first 
degree, and he appealed. The Court of 
Appeals, Singleton, J., held th a t defendant’s 
feet, whether shod or unshod, were “dan­
gerous weapons” within meaning of assault 
in the first degree statute, where defendant 
used them to kick the victim whom he had 
already knocked down and the victim there­
by suffered two broken libs and a punc­
tured lung.

Affirmed.
/.*•’ • • .* i

1. Criminal Law *=1158(1)
In prosecution for assault in the first 

degree, trial court’s finding th a t defendant 
caused the victim’s physical injuries was not 
clearly mistaken. AS 11.41.200(a)(1).

2. Assault and Battery *=56
Defendant’s feet, whether shod or un­

shod, were “dangerous weapons” within 
meaning of assault in the first degree sta t­
ute, where defendant used his feet to kick
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T h e  C o u n c i l  o n  D o m e s t i c  V i o l e n c e  a n d  S e x u a l  A s s a u l t

s u p p o r t s  C S  f o r  H o u s e  B i l l  3 4 4  ( H E S S ) .

S e c t i o n  3  p r o t e c t s  p e r s o n s  w i t h  d i s a b i l i t i e s ,  w h o  a r e  

t h e m s e l v e s  u n a b l e  t o  r e p o r t ,  f r o m  c o n t i n u e d  p h y s i c a l  o r  

s e x u a l  a s s a u l t s  b y  r e q u i r i n g  r e p o r t i n g  o f  t h e s e  c r i m e s  t o  

l a w  e n f o r c e m e n t .  A l t h o u g h  w e  a l l  w a n t  t o  b e l i e v e  t h a t  

p e o p l e  w o u l d  a u t o m a t i c a l l y  r e p o r t  t h e s e  c r i m e s  a g a i n s t

p e o p l e  u h o  a r e  v e r y  v u l n e r a b l e ,  t h i s  i s  not: a l w a y s  t r u e .  

.Not o n l y  d o e s  t h i s  l e g i s l a t i o n  r e q u i r e  r e p o r t i n g ,  it m a k e s  

t h e  s t a t e m e n t  t h a t  p r o t e c t i n g  p e o p l e  w i t h  d i s a b i l i t i e s  i s  a 

p r i o r i t y  in  A l a s k a .  It i s  a l s o  i m p o r t a n t  t h a t  a d v o c a t e s  

u h o  a r e  s k i l l e d  i n  c r i s i s  i n t e r v e n t i o n  a n d  t r a i n e d  i n  t h e  

i s s u e s  o f  p e o p l e  w i t h  d i s a b i l i t i e s  a r e  a v a i l a b l e  t o  a s s u r e  

t h a t  • i c t i m s  w i t h  d i s a b i l i t i e s  a r e  g i v e n  t h e  s e r v i c e s  t h e y  

r e q u i r e  t o  o v e r c o m e  t h e  t r a u m a  o f  t h e  a s s a u l t  a n d  a r e

p r o t e c t e d  f r o m  f u t u r e  a s s a u l t s .

A r t h u r  E n g l i s h  

Commiss ioner
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P O S I T I O N  P A P E R

C S H B  344

"An A c t  r e l a t i n g  to the p r o t e c t i o n  of p e r s o n s  w i t h  
d i s a b i l i t i e s  and to d i s a b l e d  a d u l t s  w h o  a r e  v i c t i m s  of 
p h y s i c a l  or s e x u a l  a b u s e . "

E F F E C T  O F CSH B 344

S e c t i o n  I a m e n d s  A.S. 0 9 . 6 5 . 1 5 0 ( a )  to i n c l u d e  r e s p o n s i­
b i l i t y  for p r o p e r t y  d a m a g e  i n c u r r e d  w h e n  a d r i v e r  f a i l s  to 
y i e l d  for a p h y s i c a l l y  d i s a b l e d  p e d e s t r i a n  so i d e n t i f i e d  in 
t h i s  Sec t i o n .  " P r o p e r t y "  u n d e r  th i s  S e c t i o n  c o u l d  r e l a t e  to 
the m o b i l i t y  aids and a p p l i a n c e s  u t i l i z e d  b y  t h e  p e d e s t r i a n .

S e c t i o n  2 a m e n d s  A.S. 1 1 . 7 6 . 1 3 0 ( a )  a n d  l i m i t s  the c r i m e  
of i n t e r f e r e n c e  to t h o s e  s i t u a t i o n s  w h e r e  t h e  r i g h t s  o f  a 
d i s a b l e d  p e r s o n  a r e  i n t e n t i o n a l l y  p r e v e n t e d  o r  r e s t r i c t e d  as 
d e s c r i b e d .

S e c t i o n  3 r e q u i r e s  c e r t a i n  p r o f e s s i o n a l s  t o  r e p o r t  
s u s p e c t e d  c r i m i n a l  p h y s i c a l  and s e x u a l  a b u s e  o f  a d i s a b l e d  
a d u l t  to the n e a r e s t  l a w  e n f o r c e m e n t  a g e n c y  p r o v i d e d  t h a t  
t h e  d i s a b l e d  a d u l t  is u n a b l e  to r e p o r t  t h e  abuse. C S H B  344 
a l s o  p r o v i d e s  i m m u n i t y  f r o m  l i a b i l i t y  and r e t a l i a t i o n  t o  t h e  
i n d i v i d u a l  w h o  is r e p o r t i n g  the s u s p e c t e d  abuse.

The b i l l  a p p r o p r i a t e l y  d i s t i n g u i s h e s  b e t w e e n  t h o s e  
d i s a b l e d  p e o p l e  w h o  are c a p a b l e  of r e p o r t i n g  c r i m e s  t h e m­
se l v e s  from t h ose w h o  c a n n o t  d u e  to t h e i r  d i s a b i l i t i e s .  T h e  
f o r m e r  s h o u l d  be a l l o w e d  to m a k e  t h e i r  o w n  d e c i s i o n s  r e g a r d i n g  
r e p o r t i n g  of crimes, w h i l e  the l a t t e r  m u s t  h a v e  a s s i s t a n c e  
o r  t h e y  w i l l  go e n t i r e l y  u n p r o t e c t e d .

S e c t i o n  4 r e p e a l s  A.S. 2 8 . 1 5 . 0 3 1 ( b ) ( 4 )  w h i c h  r e s t r i c t s  
t h e  i s s u a n c e  of a d r i v e r ' s  l i c e n s e  if a p e r s o n  h a s  a m e n t a l  
d i s a b i l i t y  and has n o t  b e e n  r e s t o r e d  b y  the m e t h o d s  p r o v i d e d  
b y  law. T h i s  p r o v i s i o n  is u n n e c e s s a r l y  r e s t r i c t i v e  and 
r e d u n d a n t .  AS 2 8 . 1 5 . 0 3 1  (b) (5) p r o v i d e s  the D e p a r t m e n t  o f
P u b l i c  S a f e t y  the a u t h o r i t y  to r e v o k e  or  n o t  g r a n t  a 
d r i v e r ' s  l i c e n s e  to a p e r s o n  w i t h  a m e n t a l  or p h y s i c a l  
d i s b i l i t y .

The D e p a r t m e n t  of H e a l t h  and S o c i a l  S e r v i c e s  (DHSS) 
s u p p o r t s  C S H B  344. T h e  d e p a r t m e n t  e s t i m a t e s  t h a t  312 
r e p o r t s  of h a r m  to d i s a b l e d  a d u l t s  w e r e  r e c e i v e d  i n  1986. 
A l t h o u g h  DH S S  a t t e m p t s  to r e s p o n d  to r e p o r t s  o f  a b u s e  of 
d i s a b l e d  adults, D H S S  c u r r e n t l y  does n o t  h a v e  t h e  n e c e s s a r y  
r e s o u r c e s  to p r o v i d e  an a d e q u a t e  l e vel of a d u l t  p r o t e c t i o n  
s e r v i c e s  s t a t e w i d e .  F u r t h e r ,  th i s  b i l l  a d d r e s s e s  r e p o r t s  o f  
c r i m i n a l  c o n d u c t  a g a i n s t  a d u l t s  w h i c h  is a p p r o p r i a t e l y  
i n v e s t i g a t e d  b y  l a w  e n f o r c e m e n t .  T h e  e f f o r t s  o f  t h e  t w o  
a g e n c i e s  w o r k i n g  c o o p e r a t i v e l y  in a p p r o p r i a t e  c a s e s  w i l l  
f u r t h e r  t h e  p r o t e c t i o n  a v a i l a b l e  to d i s a b l e d  p e o p l e .
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C S H B  334 h e l p s  b y  p r o v i d i n g  a m e c h a n i s m  by w h i c h  p e o p l e  w h o  
are a w a r e  of c r i m i n a l  p h y s i c a l  a n d  s e x u a l  a b u s e  of d i s a b l e d  
p e o p l e  are r e q u i r e d  to r e p o r t  t h e s e  c r i m e s  to the a p p r o p r i a t e  
law e n f o r c e m e n t  agency. In a d d i t i o n ,  C S H B  344 c l a r i f i e s  
e x i s t i n g  l a w  w i t h  r e g a r d  to i n t e r f e r e n c e  w i t h  d i s a b l e d  
p e r s o n s .

R e c o m m e n d e d  by:

D i v i s i o n  of M e n t a l  H e a l t h  
a n d  D e v e l o p m e n t a l  D i s a b i l i t i e s

Y v o n n e  Chase, D i r e c t o r  
D i v i s i o n  of  F a m i l y  and 
Y o u t h  S e r v i c e s

A p p r o v e d  by:
M y r a ^ M .  M u n s o n  
C o m m i s s i o n e r  
D e p a r t m e n t  of H e a l t h  
and Soc i a l  S e r v i c e s
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HB 344

"An A c t  r e l a t i n g  to t he  r i g h t s  of p h y s i c a l l y  a nd m e n t a l l y  d isa bl e d  

p e rs on s. "

E F F E C T  OF House Bill 344

A.S. 0 9 . 6 5 . 1 50 (a )  is a m e n d e d  to include r e s p o n s i b i l i t y  for p rop er ty  

d am ag e inc urred w h e n  a d r i v e r  f ail s to y i e l d  for  a p h y s i c a l l y  d i sa b l e d  

p e d e s t r i a n  so i d e n t i f i e d  in th i s  Section.

"P rop ert y" u n d e r  thi s s e c t i o n  could re lat e to the m o b i l i t y  aids and 

a p p l i a n c e s  u t i li ze d  by th e ped es tr ia n .

A.S. 1 1 .76 .13 0(a ) is a m e n d e d  to limit the crime of i n t e r f e r e n c e  to 

those s itu a t io ns  w h e r e  the r i g h t s  of  a d i s a b l e d  person are  i n t e n t i o n a l ly  

p r e v e n t e d  or r e s t r i c t e d  as des cr i b e d .

A.S. 2 8. 1 5 . 0 3 1 ( b ) ( 4 )  r e p e a l s  e x i s t i n g  s t a t u t o r y  a u t h o r i t y  to r e s t r i c t  the 

issu an ce  o f  a d r i v e r ' s  l i c e n s e  if a person has a mental d i s a b i l i t y  and has 

not bee n r est ore d by the m e t h o d s  pr ov id e d  by law. This n e e d  is a l r e a dy  

a d d r e s s e d  in s u b s e c t i o n  (5).

R E C O M M E N D A T I O N

T he  D e p a r t m e n t  of  H e a l t h  a n d  Social Services s upp ort s the p a s s a g e  of 

H o us e  Bill 344.

Date:

R e c o m m e n d e d

A p p r o v e d  by:

Date: rift
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D a t e  r e f e r r e d :  1 / 1 1 / 8 8 F U R T H E R  R E F E R R A L S

T h e

H e a l t h ,  E d u c a t i o n  a n d  
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Statu of Alaska
House Majority Leader

COMMITTEES

P.O. BOX V 
JUNEAU , ALASKA 99811 

(907) 465-3718 
465-4968/4986

HOUSE HEALTH , EDUCATION  
A N D  SOCIAL SERVICES 

HOUSE JUDICIARY  
HOUSE RULES Representative Max F. Gruenberg, Jr.

District 11 
Spenard, Upper Midtown Anchorage

914 CLAY COURT  
ANCHORAGE, A LASKA 99503 

(907) 276-6844

O c t o b e r  19, 1987

TO: R E P R E S E N T A T I V E  N I I L O  K O P O N E N ,  C O - C H A I R  H O U S E  H E S S
C O M M I T T E E
R E P R E S E N T A T I V E  J O H N N Y  ELLIS, C O - C H A I R  H O U S E  H E S S  
C O M M I T T E E

RE: I N T R O D U C I N G  " A N  A C T  R E L A T I N G  T O  P H Y S I C A L L Y  A N D  M E N T A L L Y
D I S A B L E D  P E R S O N S "  A S  A  H E S S  C O M M I T T E E  B I L L

I w o u l d  v e r y  m u c h  a p p r e c i a t e  it if w e  c o u l d  i n t r o d u c e  t h e  
a t t a c h e d  d r a f t  b i l l  as  a H E S S  C o m m i t t e e  bill.

T h i s  b i l l  c l a r i f i e s  c e r t a i n  p o r t i o n s  o f  S B  1, w h i c h  w a s  s i g n e d  
i n t o  l a w  b y  t h e  G o v e r n o r .

S e c t i o n  1 o f  t h e  b i l l  r e q u i r e s  t h e  d r i v e r  o f  a v e h i c l e  w h o  
c a u s e s  p r o p e r t y  d a m a g e  t o  a p h y s i c a l l y  d i s a b l e d  p e r s o n ' s  
p r o p e r t y ,  s u c h  a s  a w h e e l c h a i r ,  t o  p a y  f o r  d a m a g e s .  T h e r e  is 
n o  p r o v i s i o n  i n  S B  1, n o w  C h a p t e r  69, S L A  1987, t o  c o m p e n s a t e  
a v i c t i m  if h i s  p r o p e r t y  is d a m a g e d  o r  d e s t r o y e d .

S e c t i o n  2 c l a r i f i e s  A S  1 1 . 7 6 . 1 3 0 ( a )  t o  r e q u i r e  t h a t  a p e r s o n  
m u s t  i n t e n t i o n a l l y  i n t e r f e r e  w i t h  t h e  r i g h t s  of a d i s a b l e d  
p e r s o n  t o  b e  g u i l t y  o f  a C l a s s  "B" m i s d e m e a n o r .  Thus, a 
p e r s o n  r e p a i r i n g  h i s  s i d e w a l k ,  f o r  e x a m p l e ,  w o u l d  n o t  b e  
c r i m i n a l i z e d .

B o t h  of  t h e s e  c h a n g e s  c e r t a i n l y  r e f l e c t  o u r  l e g i s l a t i v e  i n t e n t  
in  H B  172 l a s t  year, n o w  S B  1, p a s s e d  t h i s  year.

S e c t i o n  3 r e m o v e s  a s u p e r f l o u c u s  r e q u i r e m e n t  f o r  d e t e r m i n i n g  
e l i g i b i l i t y  f o r  d r i v e r ' s  l i c e n s e s .  T h e  D i v i s i o n  o f  M o t o r  
V e h i c l e s  a l r e a d y  u n d e r  (5) o f  t h i s  s e c t i o n ,  r e t a i n s  t h e  
a b i l i t y  t o  r e f u s e  a l i c e n s e  or  p e r m i t  f o r  a p e r s o n  w i t h  a 
p r e s e n t  m e n t a l  d i s a b i l i t y .  M a n y  p e o p l e  h a v e  r e c e i v e d

FROM: M A X  F. G R U E N B E R G ,  J R



c o u n s e l i n g  or, a t  o n e  t i m e  w e r e  m e n t a l l y  ill. V e r y  f e w  w e r e  
l e g a l l y  a d j u d g e d  i n c o m p e t e n t .  F e w e r  s t i l l  w e r e  f o r m a l l y  
r e s t o r e d  t o  c o m p e t e n c y  b y  t h e  m e t h o d s  p r o v i d e d  b y  law. T h e  
m e n t a l  h e a l t h  c o m m u n i t y  s t r o n g l y  s u p p o r t s  t h e  r e p e a l  o f  A S  
2 8 . 1 5 . 0 3 1 ( a ) ( 4 ) .  S u b s e c t i o n  (5) g i v e s  t h e  D M V  s u f f i c i e n t  
a u t h o r i t y  t o  p r o t e c t  t h e  p u b l i c .

I w o u l d  l i k e  t o  m a k e  a m o t i o n  a t  o u r  F r i d a y ,  O c t o b e r  23 
m e e t i n g  t h a t  t h e  H E S S  C o m m i t t e e  s p o n s o r  t h e  b i l l  a n d  h a v e  it 
p r e - f i l e d .

If a n y  c o m m i t t e e  m e m b e r  o b j e c t s  o r  r e q u e s t s  a n y  a m e n d m e n t  
( d e l e t i o n  o r  a d d i t i o n ) , p l e a s e  c o n t a c t  m e  a t  m y  l a w  o f f i c e ,  
2 7 6 - 6 8 4 4 ,  a n d  I ' l l  b e  h a p p y  t o  assist.

T h a n k  y o u  v e r y  m u ch.

cc: A l l  H E S S  C o m m i t t e e  m e m b e t s



Association for Retarded citizens of Alaska, inc.
2211-A Area Drive, Anchorage, Alaska 99508 • (907) 277-6677

January 23, 1988

Representative Peter Goll 
513 Capitc Building 
P.O. Box ;
Juneau, Alaska 99811

vr ■
RE: House Bill 311

For an act entitled, "An Act Relating to Protection of Adults with 
Disabilities who are Victims of Abuse, Neglect or Exploitation."

Dear Representative Goll:

I am writing this letter in behalf of the Board of Directors of the Alaska
State Association of Retarded Citizens, who at its January 16, 1988 Board
meeting unanimously supported the passing of House Bill 311.

The Alaska State Association for Retarded Citizens is comprised of
families, consumers, and professionals all dedicated to speak out in 
behalf of the interests and rights of persons who are mentally retarded/ 
developmental disabled. We feel that the bill will provide for the 
protection of those individuals who due to their disability are not able 
to speak out for themselves.

Again, our strong support for this bill is encouraged. If I can be of any 
further assistance, please do not hesitate to contact me at 277-6677.

Sincerely,

I
Mary Jane Starlings 
Executive Director

Margaret R. Lowe, President 
Board of Directors

MJS/sls
cc: Fran Ulmer

A MEMBER OF THE ASSOCIATION FOR RETARDED CITIZENS OF THE UNITED STATES



m 3 k Association for Retarded Citizens of Anchorage, inc.
j m  2211-a  Area Drive, An cho ra ge ,  Alaska 99508 • (907)277-6677

January 23, 1988

Representative Peter Goll 
513 Capitol Building 
P.O. Box V
Juneau, Alaska 99811

RE: House Bill 311
For an act entitled, "An Act Relating to Protection of 
Adults with Disabilities who are Victims of Abuse, Neglect 
or Exploitation."

Dear Representative Goll:

I am writing this letter in behalf of the Board of Directors of 
the Association of Retarded Citizens of Anchorage, who at its 
January 14, 1988 Board meeting unanimously supported the passing 
of House Bill 311.

The Association for Retarded Citizens of Anchorage provides 
residential services for pers as who are mental 
retarded/developraentally disabled. We feel that this bill will 
provide for the following:

1. The assurance that adults with mental retardation will 
live in a safe program providing quality training 
leading to the least restrictive and most normalized 
setting possible.

2. That professionals in residential, vocational, respite 
and other services provided to adults with mental 
retardation who have reasonable cause to believe that 
an individual has suffered harm as a result of abuse, 
neglect or exploitation shall be afforded the 
opportunity and protection to report the harm to the 
Department of Health and Social Services.

3. That advocates, families, friends, and consumers who 
have reasonable cause to believe that an individual has 
suffered harm as a result of abuse, neglect or 
exploitation within a program in the State of Alaska 
has the opportunity to report the harm to the 
Department of Health and Social Services.

A MEMBER OF THE ASSOCIATION FOR RETARDED CITIZENS OF THE UNITED STATES



Representative Goll 
JM: ARCA

.aTE: January 23, 1988
/AGE: 2 of 2

It is all of our responsibilities to advocate in behalf of the 
interests and rights of persons with mental retardation who may 
not have the ability to speak out in their own behalf because of 
their disabilities.

Again, our strongest support for this bill is encouraged. If I 
can be any further assistance, please do not hesitate to contact 
me at 277-6677.

Sincerely,

/
Mary Jane Starlings 
Executive Director

Margaret R. Lowe, President 
Board of Directors

MJS/sls
cc: Fran Ulmer



A N D  A D V O C A C Y  F O R  T H E  D E V E L O P M E N T A L L Y  D I S A B L E D

325 E. Third. Suite 400 
Anchorage, AK 99501-2606 
(907) 274-3658 TTD

127 S. Franklin 
Juneau. AK 99801 
(907) 586-1627 TTD

250 Cushman. Suite 3H 
Fairbanks, AK 99701 
(907) 456-1070 TTD

F e b r u a r y ,  27, 1987

Mr. P e t e r  G o l l  

P.O. B o x  5 8 1  

H a i n e s ,  A l a s k a  9 9 8 2 7

D e a r  R e p r e s e n t a t i v e  G o l l :  ■ |

W e  a r e  g l a d  to r e s p o n d  to y o u r  r e q u e s t  f o r  s u g g e s t i o n s  f o r  a  b i l l  

w h i c h  w o u l d  p r o t e c t  v u l n e r a b l e  a d u l t s  f r o m  a b u s e .  F o r  y o u r  r e v i e w ,  

w e  h a v e  e n c l o s e d  a d r a f t  d o c u m e n t  w h i c h  i n c l u d e s  t h e  i n g r e d i e n t s  w e  

b e l i e v e  n e c e s s a r y  f o r  a n  o p t i m a l  a p p r o a c h  f o r  l e g i s l a t i o n  to  r e m e d y

t h i s  p r o b l e m

M o s t  i m p o r t a n t l y ,  t he d r a f t  d o c u m e n t  w e  o f f e r  e s t a b l i s h e s  a p e n a l t y

f or c a r e  g i v e r s  t h a t  d o  n o t  r e p o r t  t h e  a b u s e  a n d  n e g l e c t  o f  p e o p l e

w i t h  D e v e l o p m e n t a l  D i s a b i l i t i e s .  T h i s  provision, a l o n e  w o u l d  d o  a 

g r e a t  d e a l  to r e c t i f y  th e  c u r r e n t  s i t u a t i o n .  A s  y o u r  b i l l  m o v e s  t h r o u g h  

th e  l e g i s l a t u r e  w e  h o p e  th e  p r o v i s i o n  f o r  a p e n a l t y  c a n  b e  m a i n t a i n e d  

a n d  p a s s e d  i n t o  law. • H-i

W e  a p p r e c i a t e  y o u r  c o n c e r n  a b o u t  t h i s  s e r i o u s  s i t u a t i o n  a n d  y o u  c a n  -v

c o u n t  o n  o u r  s u p p o r t  f o r  y o u r  bill. Y o u r  i n t e r e s t  a n d  s p o n s o r s h i p  :2-.

f o r  t his m e a s u r e  w i l l  u n d o u b t e d l y  d e t e r m i n e  i t s  s u c c e s s .  ,i" ‘ •
: .  .  ... ,

A g a i n ,  w e  a r e  p l e a s e d  to  a s s i s t  you. D o  n o t  h e s i t a t e  to  c a l l  if  w e  ' ~-;‘L

c a n  p r o v i d e  m o r e  i n f o r m a t i o n .  ^  '•

S i n c e r e l y ,  . •

D a v i d  F. M a l t m a n  

E x e c u t i v e  D i r e c t o r

D F M : g i f  

Enc.

■ r-



To: Representative Peter Goll

From: Protection &  Advocacy for the Developmentally Disabled 

Re: Abuse and Neglect of Vulnerable Adults



THE VULNERABLE ADULTS ACT

SECTION 1. LEGISLATIVE FINDINGS A N D  PURPOSE

The legislature declares the public policy of this state is to protect 

vulnerable adults who are physically or mentally disabled, to prevent them 

from suffering abuse, neglect, or exploitation at the hands of others

including those responsible for their care, whether such care is in the home, 

in community settings, or in residential institutions. It is the purpose of 

this act to encourage the expeditious reporting and investigation of suspected 

abuse, neglect, or exploitation of disabled adults and facilitate the 

provision of protective services in appropriate circumstances, while

protecting the civil and constitutional rights of disabled adults. Implicit 

in this chapter is the philosophy that whenever possible, family life should 

be strengthened and each adult should live in safe, sanitary conditions and 

live his own life without interruption from state government. Only when this 

principle should become impossible should legal proceedings be initiated in 

order to care for and protect such adults.

SECTION 2. REPORTS OF HARM, ABUSE, NEGLECT, O R  EXPLOITATION OF VULNERABLE 

A D U L T S . (a) All persons coming in contact with a disabled adult, when they

have reasonable cause to believe that the disabled person has suffered harm 

shall immediately report the harm to the Department of Health and Social

Services. Persons required to report include, but are not limited to:

( 1) a physician or other health care provider;

( 2) a mental health professional as defined in AS 47.30.915(11)

( 3) a pharmacist;



( 4) an administrator of a residential or health care facility or 

nursing home;

( 5) a caretaker of the disabled person;

( 6) a guardian or conservator;

( 7 )  a pr .ice officer;

( 8) a village public safety officer;

( 9) a village health aide;

(10) a social worker;

(11) a member of the clergy;

(12) a staff employee of any program or project serving disabled

persons;

(13) a licensed foster care provider;

(14) a paid employee of domestic violence and sexual assault programs,

and crisis intervention and prevention programs as defined in AS 18.66.900;

(15) an employee of a homemaker program or home health aide program;

(16) an emergency medical technician or paramedic in the mobile

intensive care program.

(b) A  report of hai n made under this section may include the name and 

address of the person reporting the harm and shall include:

(1) the name and address of the disabled person;

(2) information relating to the nature and extent of the harm;

(3) other information that the person reporting the harm believes might be

helpful in an investigation of the case or in providing protection for the

disabled person.

(c) A  person who fails to report as required by this section is guilty 

of a class B misdemeanor.

(d) If immediate action is necessary to protect the disabled person from

2



imminent harm, the person shall make the report of harm to a police officer or 

a village public safety officer. The police officer or village public safety 

officer shall take immediate action to protect the disabled person and shall, 

at the earliest opportunity, notify the department.

(e) A  person who, in good faith makes a report of economic or physical harm 

to a disabled person under this chapter, or who participates in judicial 

proceedings related to the submission of reports under this chapter, is immune 

from any civil or criminal liability that might otherwise be incurred or 

imposed.

SECTION 3. RETALIATORY ACTION BY EMPLOYER P R O H I B I T E D . No employer or 

supervisor may discharge, demote, transfer, reduce pay, benefits or work 

privileges, prepare a negative work performance evaluation or take any other 

action detrimental to any employee who files a report in accordance with the 

provisions for this act, by reason of such report. A n y  person making a report 

under this act shall have a civil cause of action for appropriate compensatory 

and punitive damages against any person who causes such detrimental changes in 

the employment status of the reporting party by reason of his making such 

report. There shall be a rebuttable presumption that any such detrimental 

change in the employment status of the reporter, if made within 90 days of the 

filing of a report under this act, is retaliatory.

SECTION 4. ACTION ON REPORTS. (a) Upon receiving a report of harm, the 

department shall within 24 hours initiate or cause to be initiated an 

investigation to determine the economic or physical condition of the disabled 

person named in the report and whether action or services are needed for the 

protection of the disabled person. The department or investigator shall

3



personally interview the disabled person during the investigation unless the 

disabled person is unconscious or otherwise physically or mentally impaired 

to such an extent as to be unable to respond to questions.

(b) The department or investigator shall prepare a written report of the 

investigation, including findings, recommendations, and a determination of 

whether and what kind of protective services are to be offered to the disabled 

person. Upon request, the person who reported harm to the disabled person 

shall be notified of the status of the investigation. The department shall 

provide to the Department of Law a copy of each report of an investigation of 

harm to a disabled person if the report of harm is confirmed to be true, for 

possible criminal prosecution. This section does not limit the authority of 

the Department of Law or the court to act to protect an adult under this act.

(c) The department shall immediately terminate an investigation under this 

section upon the request of a disabled person who is the subject of a report 

of harm. However, if the department has reasonable cause to believe that the 

disabled person is incapacitated, the department may petition the superior 

court under AS 13.26 for appointment of a guardian or temporary guardian for 

the disabled person for the purpose of obtaining consent to continue the 

investigation.

SECTION 5. PROTECTIVE S E R V I C E S . (a) T h e  department shall provide available 

protective services to a harmed disabled person if and to the extent to which 

the disabled person consents. If the department has reasonable cause to 

believe that the disabled person lacks the capacity to consent to receiving 

protective services, it may petition the superior court under AS 13.26 for 

appointment of a guardian or temporary guardian for the disabled person for 

the purpose of obtaining consent.

4



(b) If a disabled person who has consented to receiving protective services 

is prevented by a caretaker or any other person from receiving the services, 

the department may assist the disabled person to petition the superior court 

for an injunction restraining the caretaker from interfering with the 

provision of protective services to the disabled pe son.

SECTION . REVIEW AND R E F E R R A L . The department shall, not later than 90 

days after initiating the provision of protective services to a disabled 

person, initiate a review of the case to determine whether continuation or 

modification of protective services that are being provided is warranted. The 

department shall reevaluate the case every 90 days thereafter until the case 

is closed.

SECTION 7. ACCESS TO REPORTS (a) Investigation reports and reports of harm 

filed under this chapter are confidential and are not subject to public 

inspection and copying under AS 09.25.110 - 09.25.125. However, in accordance 

with this chapter and regulations adopted under this chapter, investigation 

reports may be used by appropriate governmental agencies inside and outside 

the state, in connection with investigations or judicial proceedings involving 

harm to a disabled person.

(b) Unless an investigation of a report conducted pursuant to this act 

determines that there is some credible evidence of the alleged abuse or 

neglect, all information identifying the subject of the report shall be 

expunged from the file and from the . ecords of any office or agency of the 

department designated to investigate suspected abuse or neglect of disabled 

adults, within 90 days of the date of report.

(c) VJithin thirty days time subsequent to the completion of the

5
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investigation, a subject of a report may request the department to amend, seal 

or expunge the record of the report. If the department refuses or does not 

act within a reasonable time, but in no event later than thirty days after 

such request, the subject shall have the right ,H.o a fair hearing to determine 

whether the record of the report in the file should be amended or expunged on 

the grounds that it is inaccurate or it is being maintained in a manner 

inconsistent with this act. The burden of proof in such hearing shaix be on 

the department. In such hearing, the fact that there was a verified report of 

abuse or neglect shall be preseumptive evidence that the report was 

substantiated. The department may make any appropriate order respecting the 

amendment or expungement of the record to make it accurate or consistent with 

the requirements of this act. Written notice of any expungement or amendment 

of any record made pursuant to the provisions of this act, shall be served 

upon each subject of such record.

(d) The department shall disclose a report of harm if the disabled person 

who is the subject of the report consents in writing. The department shall, 

upon request, disclose the number of verified reports of harm that occurred at 

a facility, program or home which cares for disabled persons.

(e) A  public or private agency which has received an application for a 

certificate or license to receive, board or keep a disabled adult pursuant to 

applicable provisions of state law, shall inquire of the department and the 

department shall inform such agency, whether the applicant has been or is 

currently the subject of a verified report on file with the department 

pursuant to this act.

(f) A  public or private agency or facility receiving, boarding, or keeping

disabled adults shall inquire of the department and the department shall 

inform such agency or facility, whether any person who is actively being



considered for employment with adult care responsibilities has been or is 

currently the subject of a verified report on file with the department 

pursuant to this act.

(g) Any person who has applied for a certificate or license to receive, 

board or keep a disabled adult or who has applied to a public or private 

agency to be an employee with adult care responsibilities shall be notified by 

such agency at the time of application that the agency will inquire of the 

department whether such person has been or is the subject of a verified report

of abuse or neglect. The agency shall notify the applicant of the

department's response.

SECTION 8. QUARTERLY REPORT. The Department shall submit to Protection and 

Advocacy Systems of Alaska (AS 47.80.020) each quarter a statistical report of 

the Department's activities related to the protection of disabled persons in 

the state. The report may not disclose the identity of victims or 

perpetrators of the harm.

SECTION 9. AUTHORITY OF THE DE P A R T M E N T . In performing its duties under this 

chapter, the department shall, subject to the disabled person'3 consent, 

initiate actions necessary to assure the health, safety and welfare of a 

disabled person, including the transfer of the disabled person from a nursing 

home, residential care or health care facility.

SECTION 10. T R A I N I N G . (a) A  person employed by the state who is required

under this chapter to report abuse, neglect, or exploitation of disabled

persons shall receive training on the recognition and reporting of abuse and 

exploitation of disabled adults.

7



(b) Each department of the state that employs persons required to report 

abuse, n e g l e c \ , or exploitation of disabled shall provide:

(1) initial training required by this section to each new employee during 

the employee's first six months of employment, and to any existing employee 

who has not received equivalent training; and

(2) appropriate in-service training required by this section as determined 

by the department.

(c) Each department that must comply with (b) of this section shall develop 

a training curriculum that acquaints its employees with:

(1) laws relating to abuse, neglect, and exploitation of disabled adults;

(2) techniques for recognition and detection of abuse, neglect, and 

exploitation of disabled adults;

(3) agencies and organizations within the state that offer aid or shelter 

to victims of abuse, neglect or exploitation; and

(4) procedures for required notification of suspected abuse, neglect, or 

exploitation.

(d) Each department that must comply with (b) of this section shall file a 

current copy of its training curriculum ana materials with the Council on 

Domestic Violence and Sexual Assault. A  department may seek the technical 

assistance of the Council or the Department of Health and Social Services in 

the development of its training program.

SECTION 11. EVIDENCE N OT PRIVILEGED. No evidence regarding the abuse or 

neglect of the disabled adult shall be excluded in any proceeding arising out 

of the alleged abuse or neglect on the grounds of lack of competency under any 

portion of the Rules of Evidence.
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SECTION 12. DEFINI T I O N S , (a) "abandonment11 means desertion of a disabled 

person by a caretaker.

(b) "a b u s e " means: (1) intentional use of physical force, (2) non­

accidental injury as a result of acts or omissions, mental anguish, or 

unreasonable confinement, (3) infliction of mental * guish, (4) unreasonable 

confinement, (5) nontherapeucic c o n duct which produces or could be expected to 

produce severe additional pain or injury and is not accidental, or (6) any 

repeated conduct which produce1? or could reasonably be expected to produce 

severe/additional mental or emotional distress.

(c) "caretaker" means: a p e r s o n  who is responsible for the care of a 

disabled person as a result of a family relationship, or who has assumed 

responsibility for the care of a disabled person voluntarily, by contract, or 

by court order;

(d) "department" means: the Dep a r t m e n t  of Health and Social Services;

(e) "developmental disability" means a severe, chronic disability of a 

person which (1) is attributable to a mental or physical impairment or 

combination of mental and physical impairments;

(2) is manifested before the p erson attains age twenty-two;

(3) is likely to continue indefinitely;

(4) results in substantial functional limitations in three or more of the 

following areas of major life activity: (a) self-care, (b) receptive and 

expressive language, (c) learning, (d) mobility, (e) self-direction, (f) 

capacity for independent living, a nd (g) economic sufficiency and

(5) reflects the p e r s o n’s need for a combination and sequence of special, 

interdisciplinary, or generic care, treatment, or other services which are of 

life-long or extended duration and are individually planned and coordinated.

(f) "disabled ad u l t " means: a person 18 years of age or older who

9



m a n i f e s t s  a degree of impairment by reason of limited mental or physical 

function as a result of

(1) a developmental disability,

(2) accident,

(3) illness

(4) or any other cause.

(g) "exploitation" means: the illegal or improper use of a disabled a d u l t  

or his resources for another person's profit or advantage;

(h) "h a r m " means abuse, neglect, o r  exploitation as defined in A,B,C;

(i) "neglect" means: the f a i lure by the caretaker of a disabled p e r s o n  to

provide services necessary to m a i n t a i n  the physical and mental health of the 

disabled person, including abandonment;

(j) "protective services" m e a n s  services intended to prevent or alleviate 

harm resulting from abuse, neglect, or exploitation;

(k) "verified report" means a report made pursuant to this act if an 

investigation determines that som e  credible evidence of the alleged abuse, 

neglect, or exploitation exists.

A G / R G :bk



Slate of Alaska 
At Valdez

IN THE DISTRICT COURT FOR THE STATE OF ALASKA J U M  1 - 1935 

THIRD JUDICIAL DISTRICT AT VALDEZ

THE DISTRICT ATTORNEY CHARGES THE FOLLOWING TWENTY-TWO 
• MISDEMEANOR COUNTS:

COUNT 1 HARASSMENT
COUNT 1 ‘ ASSAULT IN THE FOURTH DEGREE

(Victim - Raymond Greise)

COUNT 3 HARASSMENT
COUNT H- ASSAULT IN THE FOURTH DEGREE

(Victim - Dale Carey)

COUNT 5 HARASSMENT
COUNT 6 ASSAULT IN THE FOURTH DEGREE

(Victim - Roger Robinson)

COUNT *7 HARASSMENT
COUNT 8 ASSAULT IN THE FOURTH DEGREE

(Victim - John Sheratine)

COUNT 9 HARASSMENT
COUNT io ASSAULT IN THE FOURTH DEGREE

(Victim - John Sheratine)

STATE OF ALASKA,

Plaintiff,
I N F O R  M  A T I 0 N

v s .

ARTIE R. COLLINS, 
D O B :  1 - 2 2 - 6 0

Defendant.

HARASSMENT AS 11.61.120(a)(5) 
ASSAULT IN THE FOURTH DEGREE

AS 11.41.230(a)(1)

Case No. 3VA-S85-I IS CR.

COUNT II HARASSMENT
COUNT 12. ASSAULT IN THE FOURTH DEGREE 

(Victim -John Sheratine)



COUNT
COUNT

COUNT
COUNT

COUNT
COUNT

COUNT
COUNT

COUNT
COUNT

13 HARASSMENT
H  ASSAULT IN THE FOURTH DEGREE 

(Victim - Richard Ross)

15 HARASSMENT
I to ASSAULT IN THE FOURTH DEGREE

(Victim - John Kameroff)

II HARASSMENT
ASSAULT IN THE FOURTH DEGREE 
(Victim - John Kameroff)

HARASSMENT 
10 ASSAULT IN THE FOURTH DEGREE 

(Victim - John Kameroff)

2/ HARASSMENT
22* ASSAULT IN THE FOURTH DEGREE 

(Victim - John Kameroff)



COUNTS 1 AND Z

That on or about October 8, 1984, at Valdez, in 

the Third Judicial District, State of Alaska, Artie R. 

Collins did unlawfully cause Raymond Greise:

Count 1: offensive physical contact by hitting

him in the head with a basketball.

Count Z  physical injury by hitting him in the 

head with a basketball.

Count 1 is a Class B Misdemeanor offense being

contrary to and in violation of AS 11.61.120(a)(5) and

against the peace and dignity of the State of Alaska.

Count Z  is a Class A Misdemeanor offense being

contrary to and in violation of AS 11.41.230(a)(1) and

against the peace and dignity of the State of Alaska.
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COUNTS 3 AND

That on or at w. October 8, 1984, at Valdez, in 

the Third Judicial District; State of Alaska, Artie R. 

Collins did unlawfully cause Dale Carey.:

Count 3: offensive physical contact by hitting

him in the chest with a basketball.

Count H : physical injury by hitting him in the 

chest with a basketball.

Count 3 is a Class B Misdemeanor offense being 

contrary to and in violation of AS 11.61.120(a)(5) and 

against the peace and dignity of the State of Alaska.

Count ^ is a Class A Misdemeanor offense being 

contrary to and in violation of AS 11.41.230(a)(1) and 

against the peace and dignity of the State of Alaska.
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COUNTS 5  AND &

That on or about September to December, 1984, at 

Valdez, in the Third Judicial District, State of Alaska, 

Artie R. Collins did unlawfully cause Roger Robinson:

Count 5: offensive physical contact by kicking

him in the back of the legs knocking him to the 

ground.

Count b‘. physical injury by kicking him in the 

back of the legs knocking him to the ground.

Count 5  is a Class B Misdemeanor offense being

contrary to and in violation of AS 11.61.120(a)(5) and

against the peace and dignity of the State of Alaska.

Count b is a Class A Misdemeanor offense being

contrary to and in violation of AS 11.41.230(a)(1) and

against the peace and dignity of the State of Alaska.
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COUNTS 7 AND %

That on or about September to December, 1984, at 

Valdez, in the Third Judicial District, State of Alaska, 

Artie R. Collins did unlawfully cause John Sheratine:

Count 7: offensive physical contact by kicking

him in the back of the legs knocking him to the 

ground.

Count % : physical injury by kicking him in the 

back of the legs knocking him to the ground.

Count 7 is a Class B Misdemeanor offense being

contrary to and in violation of AS 11.61.120(a)(5) and

against the peace and dignity of the State of Alaska.

Count 8 is a Class A Misdemeanor offense being

contrary to and in violation of AS 11.41.230(a)(1) and

against the peace and dignity of the State of Alaska.
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COUNTS 9 AND /o

That on or about September to December, 1984, at 

Valdez, in the Third Judicial District, State of Alaska, 

Artie R. Collins did unlawfully cause John Sheratine:

Count 9: offensive physical contact by tackling

him to the floor.

Count 16 : physical injury by tackling him to the 

floor.

Count 9 is a Class B Misdemeanor offense being

contrary to and in violation of AS 11.61.120(a)(5) and

against the peace and dignity of the State of Alaska.

Count lo is a Class A Misdemeanor offense being

contrary to and in violation of AS 11.41.230(a)(1) and

against the peace and dignity of the State of Alaska.



COUNTS / /AND 12.

That on or about January to June, 1984, at Valdez, 

in the Third Judicial District, State of Alaska, Artie R. 

Collins did unlawfully cause Richard Ross:

Count /I: offensive physical contact by kicking

him in the buttocks.

Count 12.: physical injury by kicking him in the 

buttocks.

Count // is a.Class B Misdemeanor offense being

contrary to and in violation of AS 11.61.120(a)(5) and

against the peace and dignity of the State of Alaska.

Count 12 is a Class A Misdemeanor offense being

contrary to and in violation of AS 11.41.230(a)(1) and

against the peace and dignity of the State of Alaska.

-  8 -



COUNTS 15 AND 14

That on or about September to December, 1984, at 

Valdez, in the Third Judicial District,.State of Alaska, 

Artie R.Collins did unlawfully cause Richard Ross:

Count 13: offensive physical contact by kicking

him in the chest, knocking him across the room.

Count 14: physical injury by kicking him in the

chest, knocking Ross across the room.

Count 13 is a Class B Misdemeanor offense being

contrary to and in violation of AS 11.41.230(a)(1) and

against the peace and dignity of the State of Alaska.

Count /4 is a Class A Misdemeanor offense being

contrary to and in violation of AS 11.61.120(a)(5) and

against the peace and dignity of the State of Alaska.



.

COUNTS 15 AND Ho

That on or about the 18th day of September, 1984, 

at Valdez, in the Third Judicial District, State of Alaska, 

Artie R.Collins did unlawfully cause John Kameroff:

Count I S : offensive physical contact by striking

him in the chest with his fist, causing food to 

be lodged in his throat.

Count lb: physical injury by striking him in the 

chest with his fist, causing food to be lodged in 

his throat.

Count IS is a Class B Misdemeanor offense being

contrary to and in violation of AS 11.41.230(a)(1) and

against the peace and dignity of the State of Alaska.

Count lb is a Class A Misdemeanor offense being

contrary to and in violation of AS 11.61.120(a)(5) and

against the peace and dignity of the State of Alaska.
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COUNTS n AND /g

That on or about September, 198A, at Valdez, in 

the Third Judicial District, State of Alaska, Artie 

R.Collins did unlawfully cause John Kameroff:

Count 11: offensive physical contact by kicking

him in the stomach.

Count IS : physical injury by kicking him in the

stomach.

Count ll is a Class B Misdemeanor offense being

contrary to and in violation of AS 11.41.230(a)(1) and

against the peace and dignity of the State of Alaska.

Count IS is a Class A  Misdemeanor offense being

contrary to and in violation of AS 11.61.120(a)(5) and

against the peace and dignity of the State of Alaska.
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COUNTS 19 AND 20

That on or about the 1st day of October, 1984, at 

Valdez, in the Third Judicial District, State of Alaska, 

Artie R.Collins did unlawfully cause John Kameroff:

Count l°[: offensive physical contact by kicking

him in the chest.

Count 2.0 : physical injury by kicking him in the 

chest.

Count /9 is a Class B Misdemeanor offense being 

contrary to and in violation of AS 11.41.230(a)(1) and 

against the peace and dignity of the State of Alaska.

Count 2.0 is a Class A Misdemeanor offense being 

contrary to and in violation of AS 11.61.120(a)(5) and 

against the peace and dignity of the State of Alaska.



COUNTS 1\ AND 7 7

That on or about the 7th day of October, 1984, at 

or near Valdez, in the Third Judicial District, State of 

Alaska, Artie R.Collins did unlawfully cause John Kameroff:

Count 71 : offensive physical contact by kicking

him in the stomach, knocking him into a sink.

Count 7 7  : physical injury by kicking him in the

stomach, knocking him into a sink.

Count 71 is a Class B Misdemeanor offense being

contrary to and in violation of AS 11.41,230(a)(1) and

against the peace and dignity of the State of Alaska.

Count 7 7  is a Class A Misdemeanor offense being

contrary to and in violation of AS 11.61.12.0(a)(5) and

against the peace and dignity of the State of Alaska,

DATED this <£> day of y , 1985.

NORMAN Cf GORSUCH 
ATTORNEY GENERAL

DWAYNE W. MCCONNELL 
DISTRICT ATTORNEY
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IN THE DISTRICT COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT VALDEZ

STATE OF ALASKA, )

)
Plaintiff, )

)
v s . )

)
ARTIE. R. COLLINS, )
D O B :  1 - 2 2 - 6 0  )

Defendant. )
 ) Case No. 3VA-S85- /IS CR.

STATE OF ALASKA )
)  S  S  •

THIRD JUDICIAL DISTRICT )

AFFIDAVIT

The undersigned, being first duly 3worn upon oath, 

deposes and states that:

1. I am  a police officer for the Valdez Police 

Department and have investigated both major and minor 

crimes, including assault. On December 21, 1984, I was 

assigned to conduct an investigation concerning allegations 

of assaults at the Harborview Developmental Center located 

in Valdez, Alaska.
7-

COUNTS 1, 1 4

2. On December 28, 1984, I conducted a taped 

interview with Susan Ness, an employee of Harborview 

Developmental Center. Ness stated that on approximately 

October 8, 1984, she observed Collins strike resident 

Raymond Griese in the head w i t h  a basketball. Nes3 stated 

that Griese was seated on the floor cross-legged at which 

time Collins looked around as if to see if anyone was 

watching him, turned bac k  towards Griese and threw the ball 

with such force that Griese was knocked over backwards.

Ness further stated that it appeared to her that Collins 

intended to cause Griese pain and discomfort in the manner 

which he threw the ball. She also felt that the ball was 

thrown in such a fashion that the impact was painful to 

Griese 'and that Griese could have been injured as a result 

of being struck with the ball.
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COUNTS 2s ~2A

3. Susan Ness further stated that on approxi­

mately October 8, 1984, she observed Collins strike resident 

Dale Carey in the chest with a basketball. Ness stated that 

Carey was struck with such force by the ball that it knocked 

the wind out of him and Carey had to gasp for his breath.

As a result of being struck with the bal Carey was knocked 

off balance. Ness stated that Carey was struck with such 

force that there was possibly reddening of the skin or even 

bruising. She felt chat the blow to Carey's chest was 

painful.

5  (o 
COUNTS a. 3A

4. On February 6, 1985, I conducted a taped 

interview with Larry Preer, a former employee of Harborview 

Developmental Center. Preer stated that he had observed 

Collins kick Roger Robinson between September 20, 1984 and 

December 15, 1984. Preer stated taht Collins kicked 

Robinson in the lower legs causing h i m  to fall. Preer 

stated also that ?.c' m s o n  was kicked in such a manner that

the blo w  as well e fall would have been painful. 

COUNTS frA

5. P r r  further stated that Collins kicked John 

Sheratine between September 20, 1984 and December 1, 1984. 

Preer stated that Collins had kicked Sheratine in the lower 

legs causing h im to fall. Preer stated that Sheratine was 

kicked in such a manner that the blow, as well as the fall, 

would be painful.
9 I o 

COUNTS X  5A

6. Larry Preer also observed Collins knock John 

Sheratine off his feet. Sheratine had been walking and 

Collins tackled him. Sheratine fell forward to the floor. 

Preer stated Sheratine fell in such a fashion that the fall 

would have been painful and that Sheratine could have been 

injured as a result of the fall. Mr. Preer stated that he 

observed this on several occasions between September 20, 

1984 ^nd December 15, 1984.
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COUNTS tt.. 6k

7. On January 18, 1985, I conducted a taped 

Interview with Cindy Schecter, an employee of Harborview 

Developmental Center. Schecter stated that from January, 

1984, through the spring of 1984 she observed Artie Collins 

kick Richard Ross numerous times. Schecter stated that 

dur-tng the incidents where she observed Collins kick Ross, 

Collins was forcing Ross to stand up. Collins would kick 

Ross in the buttocks to make him stand up. Schecter also 

stated during the interview that kicking Ross was approved 

by Harborview administration. Schecter stated that in her 

opinion Ross was kicked in such a manner that it would have 

been painful.
|3 m  

COUNTS \

8. Larry Preer further stated that he had been 

employed as an intern from September 20, 1984 and December 

15, 1984. Preer stated that Collins had come from the 

showering area and had gone to Ross' bedroom. For unknown 

reasons, Collins kicked Ross in the chest. Preer stated 

that Collins struck Ross with such force that Ross was 

knocked across the room striking the wall on the far side of 

the room. Preer stated that Ross was kicked with such force 

that the blow itself was painful and that Ross could have 

been seriously injured.
/■5 I Id 

COUNTS 8A

9. On December 22, 1984, I conducted a taped 

interview with Keith Gol d e n b e r g e r , an employee of Harborview 

Developmental Center. Goldenberger observed Artie Collins 

strike John Kameroff in the chest on approximately September 

18, 1984. Kameroff had left his residence hall and gone to 

one of the other residence halls. While Kameroff wa3 away 

from Puffin Hall he stole a sandwich and returned w ith it.

- 3 -



He was still eating the sandwich when he was to be taken to 

the toilet. Once Inside the toileting area, Kameroff was 

still chewing on part of the sandwich. At this tine Collins 

became upset with Kameroff for stealing the sandwich and 

struck Kameroff in the chest wit h  his fist. Goldenberger 

stated that as a result of the blow to the chest Kameroff 

began choking, fell to the floor and began turning purple. 

Collins then walked away from the immediate area. Golden- 

berger stated that once he realized Mr. Kameroff was choking 

he called for Collins to return and give him assistance. 

Kameroff was patted on the back several times in an attempt 

to dislodge the stuck food. This did not dislodge the food 

and a Hiemlick maneuver was performed. This successfully 

dislodged the food stuck in Kameroff's airway. Goldenberger 

stated that Kameroff was struck by Collins with such force 

that it was painful to Kameroff and that other serious 

complications could have resulted from the food not being 

dislodged.

II IS 
COUNTS 9i, 9A

10. On February 1, 1985, I conducted a taped 

interview with Lori Dials, an employee of Harborview 

Developmental Center. During approximately September of 

1984, she observed Collins kick resident John Kameroff. To 

the best of her recollection it was during dinner time.

John Kameroff was attempting to get to the table to eat, 

however,, it was not his turn. At this time Collins led 

Kameroff away from the table but Kameroff returned. Collins 

then kicked Kameroff in the stomach. Kameroff then left, 

however, he later returned. Again Kameroff was kicked by 

Collins. At thiB time Kameroff was kicked in such a manner 

that he was slammed backwards and came into contact with the 

wall. Dials stated that in her opinion both of the blows 

were painful to Xameroff and would have been painful for

-  4 -



anyone else being kicked in such a fashion. Dials further

stated that as a result of these kicks there was a

possibility for internal injuries of Kameroff.
il zo 

COUNTS 10. m

11. Wolfenden further stated that on 

approximately October 1, 1984, he observed Collins kick 

resident John Kameroff in the chest. Wolfenden staced he 

had just entered the hall to speak with another staff 

member, as he opened the door he observed Collins do a 

"spinning back kick to the chest of Kameroff". As a result 

of the blow, Kameroff was forced backwards several steps. 

Wolfenden stated that Kameroff was kicked with such force 

that it was painful to Kameroff and also would be painful 

for anyone else kicked in such a fashion. Wolfenden also 

stated that there was the possibility for serious injuries 

as a result of such a kick. Further, Wolfenden staced that 

Kameroff became upset and began hitting himself in Che

stomach and screaming as a result of the kick.
12.

COUNTS

12. Dials further stated that on approximatly 

October 7, 1984 she again observed John Kameroff being 

kicked by Collins. Dials stated at this time Collins and 

Kamerorf were in the bathroom area. Dials stated that she 

came through the door and observed Collins kicking Kameroff 

in the area of the stomach. After the impact of the blow 

Kameroff was forced backwards and struck his back or 

buttocks into a sink. Dials felt that this was an abusive 

situation in nature. In her opinion it was painful for 

Kameroff and there was no reason that Kameroff should be 

kicked.
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DAT E D  this /o  day of C%/,, 

Valdez, Alaska.

1985,  ac

&
l a n t

S U B S C R I B E D  and SWO R N  to b e f o r e  me this

day of , 1985,

PlLuyJ.rJ
NcJtary Publ ic for Ala s k a  

/ n y  c o m m i s s i o n  expires: s y ,'/-//£ 7
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M  Valdez

IN THE DISTRICT COURT FOR THE STATE OF ALASKA J(j.\; j jgg- 

THIRD JUDICIAL DISTRICT AT VALDEZ 

STATE OF ALASKA,

Plaintiff,

v s .

JEFFREY STONE,
DOB: 10-9-59

Defendant.

I N F O R M A T I O N

ASSAULT IN THE FOURTH DEGREE 
AS 11.41.230(a)(1) 

HARASSMENT AS 11.61.120(a)(5)

Case No. 3 V A - S 8 5 - / ^  CR.

THE DISTRICT ATTORNEY CHARGES THE FOLLOWING TWELVE 
MISDEMEANOR COUNTS:

ASSAULT IN THE FOURTH DEGREE 
HARASSMENT
(Victim - Dale Carey)

ASSAULT IN THE FOURTV DEGREE 
HARASSMENT
(Victim - John Kameroff)

ASSAULT IN THE FOURTH DEGREE 
HARASSMENT
(Victim - Carl Miller)

ASSAULT IN THE FOURTH DEGREE 
HARASSMENT
(Victim - Roger Robinson)

ASSAULT IN THE FOURTH DEGREE 
HARASSMENT
(Victim - John Sheratine)

ASSAULT IN THE FOURTH DEGREE 
HARASSMENT
(Victim - Richard Ross)

/'fa-   j.idJL-',

COUNT 1
COUNT 2-

COUNT 3
COUNT H

COUNT 5
COUNT b

COUNT n
COUNT 2

COUNT 9
COUNT 10

COUNT II
COUNT /2

DATED th day of

NORMAN C. GORSUCH 
ATTORNEY GENERAL

DWAYNE W. MCCONNELL 
DISTRICT ATTORNEY

BY : *7

1985.

Eugene /B. Cyrus f 
Assistant District At/torney
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COUNTS 1 and 7.

That on or about September to December, 198A, in 

Valdez, Third Judicial District,*' State of Alaska, Jeffery 

Stone did unlawfully cause Dale Carey:

Count 1: physical injury by kicking him in the

buttocks.

Count 2. : offensive physical contact by kicking 

him in the buttocks.

Count 1 is a Class A Misdemeanor offense being

contrary to and in violation of AS 11.41.230(a)(1) and

against the peace and dignity of the State of Alaska.

Count 2.- is a Class B Misdemeanor offense being

contrary to and in violation of AS 11.61.120(a)(5) and

against the peace and dignity of the State of Alaska.
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COUNTS 3 and H

That on or about August to October, 1984, in 

Valdez, Third Judicial District, State of Alaska, Jeffery 

Stone did unlawfully cause John Kameroff:

Count 3: physical injury by hitting him in the

head with a basketball,

Count H : offensive physical contact by hitting 

him in the head with a basketball.

Count 3 is a Class A Misdemeanor offense being

contrary to and in violation of AS 11.41.230(a)(1) and

against the peace and dignity of the State of Alaska.

Count V is a Class B Misdemeanor offense being

contrary to and in violation of AS 11.61.120(a)(5) and

against the pe?ce and dignity of the State of Alaska.



J

COUNTS 5 and 6

That on or about October 10, 1984, in Valdez, 

Third Judicial District, State of Alaska, Jeffery Stone did 

unlawfully cause Carl Miller:

Count S: physical injury by kicking him in the

back of the legs knocking him to the ground.

Count 6 : offensive physical contact by kicking 

him in the back of the legs knocking him to the 

ground.

Count 5 is a Class A Misdemeanor offense being

contrary to and in violation of AS 11.41.230(a)(1) and

against the peace and dignity of the State of Alaska.

Count (a is a Class B Misdemeanor offense being

contrary to and in violation of AS 11.61.120(a)(5) and

against the peace and dignity of the State of Alaska.
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COUNTS 7 and $

That on or about September to December, 1984 , in 

Valdez, Third Judicial District, State of Alaska, Jeffery- 

Stone did unlawfully cause Roger Robinson:

Count 7: physical injury by hitting him in the

head with a .basketball.

Count 6 : offensive physical contact by hitting 

him in the head with a basketball.

Count 7 is a Class A Misdemeanor offense beirg

contrary to and in violation cf AS 11.41.230(a)(1) and

against the peace and dignity of the State of Alaska.

Count & is a Class B Misdemeanor offense being

contrary to and in violation of AS 11.61.120(a)(5) and

against the peace and dignity of the State of Alaska.

-  5 -
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COUNTS 9 and 10

That on or about September to December, 198A, in 

Valdez, Third Judicial District, State of Alaska, Jeffery 

Stone did unlawfully cause John Sheratine:

Count 9: physical injury by hitting him in the

head with a basketball.

Count Jo : offensive physical contact by hitting 

him in the head with a basketball.

Count 9 is a Class A  Misdemeanor offense being

contrary to and in violation of AS 11.41.230(a)(1) and

against the peace and dignity of the State of Alaska.

Count /o is a Class B Misdemeanor offense being

contrary to and in violation of AS 11.61.120(a)(5) and

against the peace and dignity of the State of Alaska.

-  6 -



That on or about and between January to June, 

1984, at or near Valdes, in the Third Judicial District, 

State of Alaska, Jeffery Stone did unlawfully cause Richard 

Ro ss:

Count II: physical injury by kicking him in the

buttocks.

Count 12.: offensive physical contact by kicking

him in the buttocks.

Count II is ? Class A Misdemeanor offense being

contrary to and in violation of AS 11.41.230(a)(1) and

against th ; peace and dignity of the State of Alaska.

Count 12. is a Class B Misdemeanor offense being

contrary to and in violation of AS 11.61.120(a)(5) and

agains*- the peace and dignity of the State of Alaska.

-  7 -
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IN THE DISTRICT COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT VALDEZ

•Hi:' 1 1935

STATE OF ALASKA,

Plaintiff,

v s .

JEFFREY STONE,
DOB: 1C-9-59

Defendant.
Case No. 3VA-S85- 10,0 CR.

STATE OF ALASKA 

THIRD JUDICIAL DISTRICT

)
)ss.
)

AFFIDAVIT

The undersigned, being first duly sworn upon oath, 

deposes and states that:

1. I am a police officer for the Valdez Police 

Department and have investigated both major and minor 

crimes, including assault. On December 21, 1984 I was 

assigned to conduct an investigation concerning allegations 

of assaults at the Harborview Developmental Center located 

in Valdez, Alaska.

COUNTS 1,2

2. On February, 1985, I conducted a taped 

interview with Larry Preer, a former employee of Harborview 

Developmental Center located in Valdez, Alaska. Preer 

stated that he had observed Stone throwing a basketball at 

Dale Carey and striking Mr. Carey in the head. Mr. Preer 

otated that if he or someone else was struck in the same 

fashion that it would in fact be painful to them. Preer 

stated that he observed this on one and maybe two occasions. 

The one incident that he could recall, Carey was attempting 

to leave the activity area of Puffin Hall w hen Stone began 

shouting at Carey to return, at which time he did not and 

Stone picked up the basketball and threw it rather hard, 

striking Carey in the head. Preer was unable to give sn 

exact date of these Incidents, however, he did state that 

they had occurred between September 20, 1984 and December 

15, 1984.
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3 ‘J 
COUNTS I, '-SI

3. On January 24, 1985, I conducted a taped 

Interview with Molly Ramos an employee of Harborview 

Developmental Center located in Valdez, Alaska. Ramos 

stated that between August 1, 1984 and October 1, 1984 she 

observed Stone throwing a basketball at John Kameroff. She 

observ u the basketball striking Kameroff in the head and 

further stated that the ball was thrown with quite a bit of 

force. She did feel that the ball was thrown in such a

manner that it was painful for Mr. Kameroff.

5 b 
COUNTS 1. 3A

4. On December 28, 1984, I conducted a taped

interview with Susan Ness, an employee of Harborview

Developmental Center located in Valdez, Alaska. Ms. Ness

stated that on October 10, 1984 she observed Stone kick

resident Carl Miller. Ness stated that Miller was coming

out of the cafeteria area as Stone walked by. She stated

that she observed Stone kick Miller from behind, knocking

him down to his knees. At this time Miller immediately put

up his hands as chough to indicate that he did not want, to

participate in that type of behavior. At this time Stone

began punching him in the arm, telling him to get up.

Miller continued to indicate that he wanted to be left

alone, to get away. Ness indicated that she believed that

the kick was to the back of the legs of Miller and that she

felt that the incident was an intentional act on Stone's

part. Ness further felt that the kick was painful and also

as a result of him being knocked to his knees.
n

COUNTS 4 A 6

5. Preer further stated that he observed Stone 

strike Roger Robinson in the head •■'ich an inflated b a sket­

ball. One pnrticular incident that Preer was able to recall 

well, involved staff members and residents having a barbeque 

outside the institution. At this time Robinson, who would
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begin to wander a”".y from the group, Stone would yell at 

Robinson to return, when he did not come back right away, 

Stone would pick up the basketball and throw it at Rohinson 

as hard as he could. Robinson was struck in tne head with 

this basketball. Preer felt that the basketball struck 

Robinson with such force_ that it was painful to him. Preer 

was not able to recall the exact date of this incident, 

however, he stated it had occurred between September 20,

1984 and December 15, 1984.
q io 

COUNTS 3-. 5A

6. Preer further stated that while the residents

of Harborview were having an outside barbeque outside the

institution he observed Jeffery Stone strike John Sheratine

in the head with a basketball. Preer stated that Sheratine

would begin to wander away from the group and Stone would

yell for Sheratine to return. When Sheratine did not return

right away, Stone would throw the basketball at Sheratine

striking hi m  in the head. Preer stated that the basketball

was thrown in such a fashion that it was painful for

Sheratine and that Sheratine could have been injured as a

result of being struck in the head. Preer stated that he

has observed Stone strike Sheratine in the head on other

occasions also with a basketball. Preer stated that this

occurred between September 20, 1984 and December 15, 1984.
il 12.

COUNTS ft. 6A

7. On January 18, 1985, I conducted a taped 

interview with Cindy Schecter, an employee of Harborview 

Developmental Center located in Valdez, Alaska. Schecter 

stated that between January, 1984, and the late spring she 

had observed Stone kick resident Richard Ross numerous 

times. Schecter stated that Stone had kicked Ross

- 3 -
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in order to make him stand up. Schecter stated that Ross 

was kicked hard enough to leave bruises and that she had 

observed these on several occasions. Schecter further 

stated that Ross was kicked hard enough to be subjected to 

pain and that in fact it was painful to Ross.

DATED this  / p  day of  , 1985, at

Valder. Alaska.

SUBSCRIBED and SWORN to before me this / C ^

Notary B u b l l c f o r ' A l a s k a  
'My commission expires: 5/5'?//’7
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IN THE DISTRICT COURT FOR THE STATE OF A L A S K A i  - 

THIRD JUDICIAL DISTRICT AT VALDEZ 

STATE OF ALASKA,

Plaintiff,

v s .

8  \9 8 5 >  S0Ul>rs

.«• v ' . -
*4cJ I-,

A>

STEVE STONE,
DOB; 10-27-53

Defendant.

I N F O R M A T I O N

HARASSMENT AS 11.61.120(a)(5)

RECKLESS ENDANGERMENT
AS 11.41.250(a)

Case No. 3VA-S85-// ? CR.

THE DISTRICT ATTORNEY CHARGES THE FOLLOWING FIVE MISDEMEANOR 
COUNTS:

COUNT 1 HARASSMENT (Victim - Michael Sockpick)

COUNT 2: HARASSMENT
COUNT 3 RECKLESS ENDANGERMENT

(Victim - Michael Sockpick)

COUNT H: HARASSMENT
COUNT 6.: RECKLESS ENDANGERMENT

(Victim - Luke Foley)

DATED this (s> day of , 1985.

NORMAN C. GORSUCH 
ATTORNEY GENERAL

DWAYNE W. MCCONNELL 
DISTRICT ATTORNEY

BY; *7 fPx'vJL' Ẑ A A A J
E u g e n ^  B. Cyrus /I 
Assistant District Aj:torney
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COUNT 1

That on or about October, 1984, at Valdez, in the 

Third Judicial District, State of Alaska, Steve Stone, with 

the intent to harass or annoy, did unlawfully cause 

offensive physical contact to Michael Sockpick by taping his 

eyes, mouth, neck and chest in a mummified condition.

All of which is a Class B Misdemeanor offense 

being contrary to and in violation of AS 11.61.120(a)(5) and 

against the peace and dignity of the State of Alaska.

P A G E  2 O R  4



COUNT 2

That on or about the Spring of 1983, at Valdez, in 

the Third Judicial District, State of Alaska, Steve Stone, 

with the intent to harass or annoy, did unlawfully cause 

offensive physical contact to Michael Sockpick, a n o n­

ambulatory Harborvie.. resident, by pushing him into a 

swimming pool causing him to submerge.

All of which is a Class B Misdemeanor offense 

being contrary to and in violation of AS 11.61.120(a)(5) and 

against the peace and dignity of the State of Alaska.

COUNT 3

That on or about the Spring of 1983, at Valdez, in ' 

the Third Judicial District, State of Alaska, Steve Stone 

did unlawfully create a substantial risk of serious physical 

injury to Michael Sockpick, a non-ambulatory Harborview 

resident, by pushing him into a swimming pool causing him to 

submerge.

All of which is as Class A  Misdemeanor offense 

being contrary to and in violation of AS 11.41.250(a) and 

against the peace and dignity of the State of Alaska.

PAGE 3 OF 4



COUNT H

That on or about the Spring of 1983, at Valdez, in 

the Third Judicial District, State of Alaska, Steve Stone, 

with the intent to harass or annoy, did unlawfully cause 

offensive physical contact to Luke Foley, a non-ambulatory 

Harborview resident, by pushing him into a swimming pool 

causing him to submerge.

All of which is a Class B Misdemeanor offense 

being contrary to and in violation of AS 11.61.120(a)(5) and 

against the peace and dignity of the State of Alaska.

COUNT 5

That on or about the Spring of 1983, at Valdea, in 

the Third Judicial District, State of Alaska, Steve Stone 

did unlawfully create a substantial risk of serious physical 

injury to Luke Foie/, a non-ambulatory Harborview resident, 

by pushing him into a swimming pool causing him to submerge.

All of which is as Class A  Misdemeanor offense 

being contrary to and in violation of AS 11.41.250(a) and 

against the peace and dignity of the State of Alaska.
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IN THE DISTRICT COURT FOR THE STATE OF ALASKAJ,,>'-J 10 

THIRD JUDICIAL DISTRICT AT VALDEZ

STATE OF ALASKA, )
)

Plaintiff, )
)

vs. )
)

STEVEN STONE, )
DOB: 10-27-53 )

Defendant. )
 ) Case No. aVA-SBS-M*? CR.

STATE OF ALASKA )
)  S 9  •

THIRD JUDICIA.. DISTRICT )

AFFIDAVIT

The undersigned, being first duly sworn upon oath, 

deposes and states that:

1. I am a police officer for the Valdez Police 

Department and have investigated both major and minor 

crimes, including assault. On December 21, 1984, I was 

assigned to conduct an investigation concerning allegations 

of assaults at the Harborview Developmental Center located 

ir. Valdez, Alaska.

COUNT 1

2. On December 21, 1984, I conducted a taped 

interview with Evelyn Fungcharoen, a registered nurse at 

Harborview Developmental Center. Fungcharoen stated that 

during the latter part of October, 1984, she had discovered 

an incident of abuse at Harborview Developmental Center. 

Fungcharoen stated that during her evening rounds, just 

before bedtime for the residents, she had gone into the room 

of Michael Sockpick and discovered him to have been taped up 

with masking tape. Fungcharoen stated she observed that the 

tape was wrapped about the head and feet of Sockpick, his 

mouth was taped closed as well as his eyes. Fungcharoen 

stated that Sockpick is subject to grand mal seizures and 

that as a result of being taped up Sockpick was placed in a
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situation for potential serious complications. Fungcharoen 

further stated that Steven Stone admitted to putting the 

tape about the head and face of Mr. Sockpick.

3. On December 21, 198A , I conducted a taped 

interview with Genelda Moore, an employee of Harborview 

Developmental Center. Moore stated that during the latter 

part of October 1984 she had observed Michael Sockpick with 

masking tape wrapped about his head and face. Moore stated 

that S o c k p i c k 1s eyes were taped over, his mouth was taped 

shut, he was essentially mummified except his nose was not 

taped closed. Also, a wheelchair armrest was taped to « ne 

of his arms and taped around his neck. Moore stated the 

Sockpick was placed in a potentially dangerous situation due 

to the fact that he is subject to grand mal seizures. Moore 

also stated she talked to Steven Stone who admitted to her 

that he had taped Sockpick.

4. On January 20, 1985, I conducted a taped

interview with Lori Duff, an employee of Harborview

Developmental Center. Duff stated that during the latter

part of October, 1984, she had observed Michael Sockpick

with masking tape wrapped about his head and face. Duff

stated that Sockpick's eyes and mouth were covered; she also

observed tape was around his- neck and chest, with an armrest

front a wheelchair taped to his arm. Duff stated that while

she was in the room, she noted Sockpick to be making unusual

noises as though he was possibly having trouble breathing or

that he was extremely frightened. Duff further stated that

she felt Sockpick was placed in a potentially dangerous

situation due to the fact that he is subject to grnad mal

seizures. , __
3  *7 S ’

COUNTS 2. 2 k

5. On January 17, 1985, I conducted a taped 

interview with Mary Mehlberg, an employee of Harborview 

Developmental Center. Mrs. Mehlberg stated that during the
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spring of 1983 she ar.d Steven Stone were workinr in the 

therapy pool at which time she observed Stone pull Michael 

Sockpick and Luke Foley from their wheelc.iair and push them 

into the water. Mr9. Mehlberg stated at this time neither 

Sockpick nor Foley had a life jacket on. Further, that both 

Sockpick and Foley are wheelchair patients and neither one 

of them could have brought himself to the surface indepen­

dently or could float by himself without a life jacket. 

Mehlberg stated that after Stone pushed the residents into 

the water, he would go into the water and pull them out 

after they had gone under. Mehlberg stated she felt this 

was an extremely dangerous situation due to the potential 

for drowning.

DATED this / Q  day of  , 1985, at

Valdez, Alaska.

rant

SUBSCRIBED and SWCRN to before me this

, 1985.

£ ^ t f y  commission expires:
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PREVENTING ABUSE AND NEGLECT:

AN ANALYSIS OF STATE LAW AND PROPOSED MODEL LEGISLATION

I. INTRODUCTION

The problem of abuse and neglect of developmentally 

disabled residents of public and private institutions has been 

documented over the years in court cases, newspaper articles, 

special investigation reports and publications by advocacy 

organizations.* While many states have established mechanisms to 

protect such vulnerable persons from harm, these protections vary 

considerably in comprehensiveness, -enforcement, and application

from state to state.

In 1982, Barry University of Miami Shores, Florida, began 

an intensive study of one state's effort to protect 

developmentally disabled individuals from abuse and neglect, 

under a grant from the U.S. Department of Health and Human Ser­

vices, Office of Human Development Services. The state was 

Florida, and the study included research on the administration of

*Developmental disability is defined by federal law (PL-95-602), 
Developmental Disability Act Amendments of 1978, as "a severe, 
chronic disability of a person which -
(A) is attributable to a mental or physical impairment or 
combination of mental and physical impairments;
(B) is m a n i f e s t e d  b e f o r e  the p e r s o n  a t t a i n s  a g e  t w e n t y - t w o ;
(C) is likely to continue indefinitely;
(D) results in substantial functional limitations in three or 
more of the following areas of major life activity: (i) self- 
care, (ii) receptive and expressive language, (iii) learning, 
(iv) mobility, (v) self-direction, (vi) capacity for independent 
living, and (vii) economic self-sufficiency; and
(E) r e f l e c t s  the p e r s o n ' s  n e e d  f o r  a c o m b i n a t i o n  a n d  s e q u e n c e  of 
s p e c i a l  i n t e r d i s c i p l i n a r y ,  o r  g e n e r i c  c are, t r e a t m e n t ,  or o t h e r  
s e r v i c e s  w h i c h  are of l i f e l o n g  o r  e x t e n d e d  d u r a t i o n  a n d  are 
i n d i v i d u a l l y  p l a n n e d  a n d  c o o r d i n a t e d . "

1



its Disabled Abuse Act, the operation of its Central Abuse 

Registry, and the delivery of training concerning abuse and 

neglect to staff of public and private residential facilities in 

Florida. An analysis was made of abuse and neglect reports over 

the last nine years, from nine selected residential facilities 

servinc developmentally disabled persons. In addition to the 

information gathered in Florida, requests were made to the other 

forty-nine states for samples of exemplary training materials and 

administrative procedures from their abuse prevention systems. As 

part of the project, a survey was sent to the Protection and 

Advocacy Agency for Developmentally Disabled Persons (created 

pursuant to the federal Developmental Disabilities Assistance and 

Bill of Rights Act, P.L. 94-103) in each state, requesting 

information on the agency's activities in the area of abuse and 

neglect prevention and investigation. Reports on these various 

phases of the Barry University study have been completed.

This document represents one of the final products of the

Barry project. It consists of (1) a comparative analysis of state 

laws which protect disabled persons from abuse and neglect, and

(2) a model abuse/neglect reporting and protective services law 

based upon that analysis. Along with a staff training curriculum 

on abuse/neglect reporting, normalizing programs for 

developmentally disabled people, behavior management and

aggression control techniques, the statutory analysis and model
\\

legislation will be disseminated throughout the fifty states and 

the District of Columbia to Governors' offices, state 

legislatures, developmental disabilities program offices, protec­

tion and advocacy agencies and others.

2



The analysis of state laws presented below is based upon a

review of state statutes as of mid-1983. Legislative changes or

new statutes being considered at the time of our search, may 

not be included in our analysis. We have attempted to locate all 

statutes on this subject, and we apologize if we have 

inadvertently overlooked any relevant legislation.

The first chapters of this monograph are . devoted to 

analyzing existing state laws which provide for the protection of 

vulnerable individuals from abuse and neglect. Adult abuse and 

neglect reporting and protective service laws are discussed 

first. A presentation of recommended elements of such laws is 

made, followed by a review of the laws of the fifty states. A

table charting provisions of adult abuse and neglect reporting

and protective services laws by state, accompanies the analysis 

and provides information which allows for comparisons between and 

among states, as well as comparisons between individual states 

and the recommended elements.

A chapter on child abuse and neglect reporting laws reviews 

some of the extensive comparative literature already published in 

this field. It addresses itself to how existing laws in the 

fifty states comply with the recommended elements identified in 

the earlier discussion, and the extent to which existing laws 

provide coverage for children in residential care and for 

developmentally disabled children.

The monograph concludes with proposed model legislation for 

protection of disabled adults from abuse and neglect. 

Recommendations are also made for amending child abuse statutes

3



so as to i m p r o v e  p r o t e c t i o n  of d e v e l o p m e n t a l l y  d i s a b l e d  c h i l d r e n .  

T h e  B a r r y  U n i v e r s i t y  A b u s e  a n d  N e g l e c t  P r e v e n t i o n  P r o j e c t  o f f e r s  

t h e s e  p r o p o s a l s  in an  e f f o r t  to i m p r o v e  the q u a l i t y  of c a r e  a n d  

p r o v i d e  f o r  the s a f e t y  of all d e v e l o p m e n t a l l y  d i s a b l e d  

i n d i v i d u a l s , p a r t i c u l a r l y  t h o s e  i n  r e s i d e n t i a l  f a c i l i t i e s .
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The purpose uf this chapter is two-fold. First, it sets

forth those statutory characteristics which, in the judgement of

the Barry University Abuse and Neglect Prevention Project, are 

most significant and ought to be included in any state 

legislative scheme designed for the protection of adults against 

abuse and neglect. Second, the chapter reviews the adult abuse 

protection laws of the states, assessing how they measure up 

against our posited characteristics.

A. Charac ristics of Adult Abuse and Neglect Protection 
Systems: What Should Be Included

A number of significant elements may be seen as constituting

adequate abuse/neglect statutory protections. Identification of

these elements is based upon review of state child protection

statutes, which generally predate and often serve as the basis

for adult abuse protection statutes; the Barry University

analysis of state adult abuse reporting laws themselves? and

similar studies of others .''"The elements are:

(1) Clear operational definitions

(a) Abuse/Neglect. Definitions of abuse and neglect should

be as specific as possible in delineating proscribed acts,

giving little interpretative latitude to judges and

administrators, and thereby minimizing inappropriate intrusions

into individual privacy. Definitions also should not encompass

more acts than the state's administrative mechanisms can deal

with. And, for purposes of clarity and ease of administration,

such definitions should not overlap one another - i.e.,

definitions of abuse should not embrace neglect.

I
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(b) A p p l i c a b i l i t y  to D i s a b l e d , I n c l u d i n g  D e v e l o p m e n t a 11 v

Disabled Persons. Precise definitions of disability should make 

the protections granted by the statute applicable to the persons 

intended.

(c) Applicability of Statutory Protections to Persons 

Residing in the Community and in Institutional Settings. 

Protection against abuse and neglect should be afforded to all 

disabled persons, regardless of their circumstances of residence 

or conditions of care.

(d) Clear Definition of Persons Committing Alleged Acts of 

Abuse and Neglect. Statutory systems should make clear that 

suspected acts of abuse and neglect committed against the 

disabled person, by persons who are either voluntarily or by 

agreement responsible for the disabled person's care, should be 

reported and investigated, whether the care is provided in the 

disabled person's own home or in a residential facility, and 

whether or not the caretaker is related to the disabled person.

(e) Designation of Appropriate State and/or Local Agency 

Responsible for Investigation of Reports of Alleged Abuse and 

Neglect. Ideally, the agency investigating allegations of abuse 

and neglect should not, at the same time, be responsible for 

providing, supervising, or regulating care and services to the 

disabled person. (The National Center on Child Abuse and 

Neglect, as well as a number of state legislatures, have embraced 

this approach. See Chapter III for further details.)

(2) State Central Registry System

A twenty-four hour, seven-day a week toll free telephone hot



line s h o u l d  be e s t a b l i s h e d  a n d  c o n n e c t e d  t o  a s t a t e  c e n t r a l  

r e g i s t e r *  o f  a b u s e  a n d  n e g l e c t ,  w h i c h  w o u l d  t r i g g e r  i n v e s t i g a t i o n  

of a l l e g e d  a c t s  of a b u s e  a n d  n e g l e c t ,  as w e l l  as m o n i t o r  a n d  

e v a l u a t e  the c o n d u c t  of  i n v e s t i g a t i o n s  in o r d e r  to a s s u r e  the 

p r o t e c t i o n  of d i s a b l e d  p e r s o n s .  I n f o r m a t i o n  h e l d  b y  the 

r e g i s t e r ,  as w e l l  as all o t h e r  p e r s o n - s p e c i f i c  d a t a  in s t a t e s  

w i t h o u t  r e g i s t e r s ,  s h o u l d  be k e p t  c o n f i d e n t i a l ,  w i t h  a c c e s s  

l i m i t e d  to a s p e c i f i c  l i s t i n g  o f  a p p r o v e d  p e r s o n s  a n d  a g e n d a s ,

i n c l u d i n g ,  f o r  e x a m p l e ,  c o u r t s ,  g r a n d  j u r i e s ,  a n d  b o n a  f i d e

r e s e a r c h  o r g a n i z a t i o n s .  T h e  s t a t e  law s h o u l d  a l s o  p r o v i d e  for 

e x p u n g e m e n t  o f  i d e n t i f y i n g  d a t a  in c a s e s  o f  u n f o u n d e d  r e p o r t s ,  

w h i l e  m a i n t a i n i n g  a g g r e g a t e  d a t a  for s t a t i s t i c a l  a n d  a n a l y t i c a l  

p u r p o s e s ;  t h e  s e a l i n g  o f  r e c o r d s  a f t e r  a p p r o p r i a t e  t i m e

i n t e r v a l s ;  a n d  f a i r  h e a r i n g  r i g h t s  w i t h  r e s p e c t  to e x p u n g e m e n t ,

a m e n d m e n t ,  o r  s e a l i n g  of  r e c o r d s .  F i n a l l y ,  a p p r o p r i a t e  p e n a l t i e s  

for r e l e a s i n g  c o n f i d e n t i a l  i n f o r m a t i o n  c o n t r a r y  to law, s h o u l d  be 

i n c l u d e d .

(3) Mandated Reporters

All p e r s o n s ,  i n c l u d i n g  b u t  n o t  l i m i t e d  to all m e d i c a l ,  

s o c i a l  s e r v i c e s ,  m e n t a l  h e a l t h ,  law e n f o r c e m e n t  a n d  o t h e r  

p r o f e s s i o n a l  p e r s o n n e l  a n d  a g e n c i e s  o r d i n a r i l y  c o m i n g  i n t o  

c o n t a c t  w i t h  d i s a b l e d  p e r s o n s ,  i n c l u d i n g  r e s i d e n t i a l  c a r e  

staff, s h o u l d  b e  r e q u i r e d  to r e p o r t  all s u s p e c t e d  c a s e s  of  a b u s e  

a n d  n e g l e c t ,  a n d  a p p r o p r i a t e  p e n a l t i e s  for n o n - r e p o r t i n g  s h o u l d  

be i n c l u d e d  in the s t a t e  law.

* T h e  t e r m s  r e g i s t r y  a n d  r e g i s t e r  w i l l  be u s e d  i n t e r c h a n g e a b l y  
t h r o u g h o u t  t h i s  m o n o g r a p h .



(4) Reporter Immunity frcm Liability

In order to encourage the maximum degree of good faith 

reporting under the statute, all persons reporting suspected 

cases of abuse and neglect should be held immune from any civil 

or criminal liability that might subsequently arise by reason of 

such action. Any individual suspected of abuse should not be

granted immunity from liability.

(5) Specification of Contents of Abuse/Neglect Reports

The report of abuse and neglect, whether oral or in writing, 

should be as detailed as possible in order to facilitate speedy 

and efficient investigation. Such information as the following 

should be required by state law: the name and address of the

person making the report, unless anonymity is desired; the name 

and address of the disabled person alleged to have been abused or 

neglected; identification of the person alleged to have committed 

the suspected act or acts, if known; identification of the

caretaker of the disabled person, if different from the alleged 

abuser; information on the nature, extent of and circumstances 

surrounding the commission of the alleged acts; and information 

on prior acts of abuse and neglect. In addition, mandated 

reporters should be empowered, as appropriate, to take 

chctographs and/or x-rays of areas of physical trauma as a

necessary component of abuse reporting.

(6) Clear Reporting and Investigation Procedures

In order to encourage responsible, expeditious reporting,

the state law should require the immediate filing of oral 

resorts to the state central register. Written reports should
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follow almost immediately (i.e., within 48 hours),- in order to 

provide more complete information. Further, individuals who 

suspect that the death of a disabled person was due to abuse or 

neglect should file a report with a coroner or medical examiner, ;
I

who should in turn report to law enforcement officials as 

appropriate. Investigation of reported acts of abuse and neglect 

should commence within twenty-four hours of the filing of the 

oral report, with provision for face-to-face contact with the 

disabled person in order to assure his or her personal safety. 

Investigation procedures should also include time limits (i.e.,

90 days) to determine whether or not a report is "indicated"

(i.e., that some credible evidence exists of the alleged act or 

acts of abuse or neglect).

(7) Education and Training of Reporters and Others; Cooperation

of Other Agencies

The state law should incorporate provisions.to encourage the 

reporting of suspected acts of abuse and neglect against disabled 

persons by requiring the state agency responsible for 

administering the disabled persons' protection system to conduct 

continuing publicity and educational programs for potential 

reporters, especially employees in residential institutions. In 

addition, the statute should provide for the cooperation of other 

state and local agencies in discharging the state agency's 

responsibilities under the adult protection statute.

(8) Emergency Intervention

The statute should provide for access to the disabled person

9



in cases of emergency, including judicial procedures to prevent 

the caretaker from interfering with the investigation of the

alleged abuse or with the provision .of emergency services.

(9) Specification of Protective Services

The state law should specify the protective services 

available to the disabled person, include a requirement to 

evaluate the need for care and services, and provide for 

securing appropriate services such as: residential care,

financial benefits, medical services and supplies, legal

services, and other protective services included in a state's

Title XX comprehensive annual social services plan.

(10) Involuntary Service Provision, Due Process Protections

The state law should make clear that protective services are 

to be offered on a voluntary basis, unless the disabled person' is 

deemed to lack the capacity to consent or is in immediate danger 

and is unable to protect himself. In such cases, protective 

services should be provided under appropriate judicial

procedures, including provision for short-term (i.e., 72 hour)

interventions, and with due process protections of the disabled 

person's civil and constitutional rights (notice of hearing., 

service of process, right to counsel, appointment of a guardian 

in appropriate circumstances, attendance at hearing, appeals, 

and the like). Further, in determining the need for involuntary

services, the state law should require the courts to provide for

and consider in so far as possible, a comprehensive evaluation of 

ttfe service needs of the disabled person, and to order services 

and/or placements that are the least restrictive of the disabled



person's rights of self-determination, given the circumstances of 

the case.
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B. Review of Adult Protection Systems: How the States Measure Up

Forty-four states have enacted either adult abuse reporting

statutes or comprehensive adult protective services laws with

due process protections of the rights of the disabled person. A

breakdown of the provisions of these laws, by state, can be found

in the Table of Adult Protection Laws, pages 37-39. The pattern

of legislation in the states on this subject is as follows:

Ten state laws focus exclusively on the reporting and

investigation of abuse and neglect:

Hawaii Nevada Oregon
Louisiana New Jersey Vermont
Minnesota Ohio Washington
Nebraska

Three states have essentially protective services statutes:

Colorado Maryland Wisconsin

Twenty-nine states include elements of both abuse and neglect

reporting/investigation and protective services in their laws:

Alabama Kentucky North Carolina
Arizona Maine Oklahoma
Arkansas Massachusetts South Carolina
Connecticut Michigan Tennessee
Delaware Mississippi Texas
Florida Missouri Utah
Georgia Montana Virginia
Idaho New Hampshire West Virginia
Iowa New Mexico Wyoming
Kansas New York

Two state laws contain only civil and penal sanctions 

against abuse and neglect:

Indiana Rhode Island

Six states have no abuse and neglect reporting/investigation 

or protective services statutes:

Alaska Illinois Pennsylvania
California North Dakota South Dakota
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(1) Definitions of Abuse and Neglect

Of the forty-four state laws with some variation of 

statutory provision governing the protection of adults from abuse 

and neglect, thirty-eight have incorporated definitions of or 

use the terms, "abuse" and "neglect". Common differentiation of 

the two terms lies in the treatment of "abuse" as an active verb 

(i.e., to injure or damage someone) and "neglect" as a passive 

one (i.e., failure to do something, to leave something undone). 

Confusion and subsequent hair-splitting arise because abuse may 

sometimes include the intentional failure to do or provide 

something .to or for a disabled person, and chronic patterns of 

neglectful action may also constitute abusive behavior.

As a result of this problem in definition, many state laws 

in the survey do not include clear and unassailable 

differentiations between abuse and neglect, and it may be fairly 

argued that it is difficult to do so. However, an approach 

adopted by at least a dozen states is illustrated by the State 

of Mississippi's Adult Protective Services Act, Chapter 498 of

the Lav/s of 1982, which defines abuse as:

the willful infliction of physical pain, injury or mental 
anguish on an adult, the unreasonable confinement of an 
adult or the willful deprivation by a caretaker of services 
which are necessary to maintain the mental and physical 
health of an adult. (Mississippi Statutes, Section 43-45-5)

Neglect is defined as:

the failure of a caretaker to provide the services which are
necessary to maintain the mental and physical health of an
adult. (Mississippi Statutes, Section 43-45-5)

The Mississippi definitions are useful although its neglect

definition does not deal specifically with the treatment needs of

adults, a significant concern, particularly with respect to
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developmentally disabled adults. (This pattern is repeated in 

many states.) Further, the statute contains the term "mental 

anguish" but makes no attempt at definition. Also, Mississippi 

includes the term "unreasonable confinement" under the definition 

of abuse which is, again, not explained. Several other states 

surveyed also include "mental anguish" and "unreasonable 

confinement" under abuse/neglect definitions. Some states do

attempt to define the variously used term "mental anguish",

"mental injury" or "psychological injury". (See for example 

South Carolina's Client-Patient Protection Act of 1979, Section 

43-30-10.)

Other states seek to skirt definitional problems by sub­

suming under a common umbrella term, all prohibited acts or 

omissions constituting abuse or neglect. An example of this 

pattern may be seen in the Oregon statute (Oregon Revised 

Statutes, Section 410.610) which states as follows:

'Abuse' means one or more of the following:
(a) Any physical injury caused by other than accidental

means, or which appears to be at variance with the 
explanation of the injury.

(b) Neglect which leads to physical harm through
withholding of services necessary to maintain health 
and well-being.

(c) Abandonment, including desertion or willful forsaking 
of an elderly person or the withdrawal or neglect of 
duties and obligations owed an elderly person by a 
caretaker or other person.

(d) Willful infliction of physical pain or injury.

The introduction of unusual and vague terms and conditions 

appears in the Oregon law with the refere oe to abandonment 

(again not substantially defined). Still other terms included in 

various statutory definticns are "intimidation", "maltreatment", 

"endangerment", and "self-neglect" (here, in an obvious attempt
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to protect disabled persons unable to care for themselves). 

Also, sexual abuse occasionally appears in definitions of abuse 

and neglect. However, none of these terms appear in sufficient 

numbers of state laws, nor in sufficient explanatory detail, to 

merit generalization-.

However, of the thirty-eight states which define the terms 

abuse and neglect, twenty-nine also incorporate the phrase 

"exploitation" as a grounds for seeking state protection (some­

times as part of neglect definitions). As opposed to abuse and 

neglect, this term is commonly defined among the statutes re­

viewed, although some exceptions did appear. For example, New 

Hampshire defines exploitation as "the illegal or improper use of 

an incapacitated adult or his resources for another's profit or 

advantage." (See New Hampshire Revised Statutes Annotated, Chap­

ter 161-D.2.) Also, the Alabama definition describes exploitation 

as "An unjust or improper use of another person or another 

person's resources for one's own profit or advantage or for the 

profit or advantage of another person" (Alabama Code,- Section 

38-9-2).
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(a) A g e  G r o u p s

T h e  laws of t h e  s t a t e s  g o v e r n i n g  the p r o t e c t i o n  of a d u l t s  

f r o m  a b u s e ,  n e g l e c t  a n d  e x p l o i t a t i o n  d i f f e r  as to t h e  a g e  

l i m i t a t i o n s  u s e d  to d e f i n e  a d u l t s .  As m a y  be s e e n  o n  t h e  

a c c o m p a n y i n g  T a b l e ,  t h i r t e e n  s t a t e s  s p e c i f y  c o v e r a g e  a t  a n y  age; 

n i n e t e e n  s t a t e s  c o v e r  a d u l t s  a g e  e i g h t e e n  a n d  o v e r ;  a n d  t h i r t e e n  

s t a t e s  p r o v i d e  p r o t e c t i o n s  f r o m  a b u s e  a n d  n e g l e c t  to p e r s o n s

s i x t y  y e a r s  of a g e  a n d  o l d e r .  T e n n e s s e e  a n d  V i r g i n i a  c o v e r  

c e r t a i n  a d u l t s  a n d  a g e d  p e r s o n s ,  d e p e n d i n g  o n  c o n d i t i o n s  of 

d i s a b i l i t y .  N u m b e r s  m a y  n o t  a d d  b e c a u s e  of d u p l i c a t i v e  c o v e r a g e .

(b) D i s a b i l i t i e s

O f  p a r t i c u l a r  s i g n i f i c a n c e  is t h e  f a c t  t h a t  s t a t e s  g e n e r a l l y  

b a s e  t h e i r  c o v e r a g e  f o r  v a r i o u s  a g e  g r o u p s  u p o n  the n a t u r e  a n d  

e x t e n t  of  s p e c i f i c  d i s a b i l i t i e s .  In a d d i t i o n  t o  t h e  

d e v e l o p m e n t a l  d i s ' b i l i t i e s  r e f e r r e d  to in f i v e  s t a t e  laws, 

t w e n t y - s e v e n  s t a t u t e s  p r o v i d e  c o v e r a g e  to t h o s e  w i t h  p h y s i c a l  o r  

m e n t a l  d i s a b i l i t i e s  or i m p a i r m e n t s .  T h e s e  i n c l u d e  f r a i l t i e s ,  

i n f i r m i t i e s  a n d  d i s e a s e s  c a u s e d  b y  a d v a n c e d  age, w h i c h  m a k e  

c e r t a i n  p e r s o n s  u n a b l e  to p r o t e c t  t h e m s e l v e s  f r o m  a b u s e ,  n e g l e c t  

or  e x p l o i t a t i o n  b y  o t h e r s .  O t h e r  s t a t e s ,  p a r t i c u l a r l y  t h o s e  w i t h  

s t r o n g  a d u l t  p r o t e c t i v e  s e r v i c e s  s t a t u t e s ,  p r o v i d e  p r o t e c t i v e  

s e r v i c e s  to p h y s i c a l l y  or m e n t a l l y  d i s a b l e d  p e r s o n s ,  r e g a r d l e s s  

o f  the i n c i d e n c e  o f  a b u s e  or  n e g l e c t .

M o s t  o f  the s t a t e s  w h i c h  i n c l u d e  m e n t a l  a n d  p h y s i c a l  

d i s a b i l i t i e s  in t h e i r  s p e c i f i e d  c o v e r a g e  h a v e  r e a s o n a b l y  b r i e f
m

d e f i n i t i o n s  of t h e  d i s a b l e d  a d u l t  e n t i t l e d  to s t a t u t o r y  

p r o t e c t i o n .  F o r  e x a m p l e ,  t h e  s t a t e  of M i c h i g a n  d e f i n e s  a n  " a d u l t

(2) C o v e r a g e



in n e e d  of p r o t e c t i v e  s e r v i c e s "  as a " v u l n e r a b l e "  person, w h i c h  

term is d e s c r i b e d  as:

a c o n d i t i o n  in w h i c h  an a d u l t  is u n a b l e  to p r o t e c t  h i m­
sel f  or  h e r s e l f  f r o m  ab u s e ,  n e g l e c t  o r  e x p l o i t a t i o n ,  
o r  e n d a n g e r m e n t  b e c a u s e  of m e n t a l  or p h y s i c a l  
i m p a i r m e n t  or b e c a u s e  of the f r a i l t i e s  or  d e p e n d e n c i e s  
b r o u g h t  a b o u t  b y  a d v a n c e d  age. ( M i c h i g a n  C o m p i l e d  La w s  
A n n o t a t e d ,  S e c t i o n  400.11)

H o w e v e r ,  a n u m b e r  of s t a t e s  a r e  m o r e  d e t a i l e d  in t h e i r

d e f i n i t i o n s  of m e n t a l  a n d  p h y s i c a l  d i s a b i l i t y .  For e x a m p l e ,

D e l a w a r e ' s  s t a t u t e  e n c o m p a s s e s :

a n y  p h y s i c a l  or  m e n t a l  d i s a b i l i t y  a n d  s h a l l  in c l u d e ,  but n o t  
be l i m i t e d  to m e n t a l  r e t a r d a t i o n ,  b r a i n  d a m a g e ,  p h y s i c a l  
d e g e n e r a t i o n ,  d e t e r i o r a t i o n ,  s e n i l i t y ,  d i s e a s e ,  h a b i t u a l  
d r u n k e n n e s s  or  a d d i c t i o n  to d r u g s ,  a n d  m e n t a l  or p h y s i c a l  
i n f i r m i t y .  ( D e l a w a r e  C o d e  A n n o t a t e d ,  S e c t i o n  3902)

S i m i l a r l y  the S t a t e  of F l o r i d a ,  w h o s e  s t a t u t e  c o v e r s  the

a g e d  a n d  d i s a b l e d ,  d e f i n e s  a " d i s a b l e d  p e r s o n "  as:

a n y  p e r s o n  w h o  s u f f e r s  f r o m  a c o n d i t i o n  of m e n t a l  
r e t a r d a t i o n ,  e p i l e p s y ,  c e r e b r a l  p a l s y ,  m e n t a l  illness, 
or o t h e r  d i s a b i l i t y  w h i c h  c a u s e s  the p e r s o n  to be 
s u b s t a n t i a l l y  u n a b l e  to p r o t e c t  h i m s e l f  f r o m  the a b u s i v e  
c o n d u c t  o f  o t h e r s .

F u r t h e r ,  a n  a g e d  p e r s o n  is d e f i n e d  b y  t h e  F l o r i d a  law as a:

p e r s o n  s u f f e r i n g  f r o m  the i n f i r m i t i e s  o f  a g i n g  as m a n i f e s t e d  
b y  o r g a n i c  b r a i n  d a m a g e ,  a d v a n c e d  age, o r  o t h e r  p h y s i c a l ,  
m e n t a l  o r  e m o t i o n a l  d y s f u n c t i o n i n g  t o  the e x t e n t  t h a t  the 
p e r s o n  is i m p a i r e d  in his a b i l i t y  to a d e q u a t e l y  p r o v i d e  
for his o w n  c a r e  or p r o t e c t i o n .  ( F l o r i d a  S t a t u t e s  A n n o t a t e d ,  
S e c t i o n  8 2 7 . 0 9 ,  S u b d i v i s i o n  2)

S i m i l a r l y ,  the s t a t e  of N o r t h  C a r o l i n a  d e f i n e s  " d i s a b l e d  

a d u l t "  as:

o n e  w h o  is p h y s i c a l l y  or m e n t a l l y  i n c a p a c i t a t e d  due to 
m e n t a l  r e t a r d a t i o n ,  c e r e b r a l  palsy, e p i l e p s y ,  or autism; 

o r g a n i c  b r a i n  d a m a g e  c a u s e d  b y  a d v a n c e d  age or o t h e r  
p h y s i c a l  d e g e n e r a t i o n  in c o n n e c t i o n  t h e r e w i t h ;  or due to 
c o n d i t i o n s  i n c u r r e d  at a n y  age w h i c h  a r e  the r e s u l t  of 
a c c i d e n t ,  o r g a n i c  b r a i n  d a m a g e ,  m e n t a l  or  p h y s i c a l  illness, 
o r  c o n t i n u e d  c o n s u m p t i o n  or  a b s o r p t i o n  of s u b s t a n c e s .  
(General S t a t u t e s  of N o r t h  C a r o l i n a ,  S e c t i o n  108A-101)
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(c) Developmental Disabilities

Developmental disabilities/ which, it can be argued are 

subsumed under-some of t h e 'broadly-drawn definitions just cited 

are specifically referred to . in only five state statutes 

(Colorado, South Carolina, Washington, Wisconsin and Wyoming). 

Three of them have comprehensive and specific definitions of 

developmental disabilities based upon the federal definition 

included in the 1975 Developmental Disabilities Assistance and 

Bill of Rights Act (P.L. 94-103). The 1978 federal amendments to

this law (P.L. 95-602) revised the definition of developmental

disabilities making it functional rather than categorical. This 

current definition is on page one of this monograph. The three 

similar state definitions based upon the earlier federal law are 

reproduced below.

Colorado:

'Developmentally disabled person' means a person with a 
disability attributable to mental retardation, cerebral 
palsy, epilepsy or neurological impairment which may orig­
inate during the developmental period, which can be expected 
to continue indefinitely, and which constitutes a sub­
stantial handicap. (Colorado Revised Statutes, Section 
26-3-101)

South Carolina:

Developmentally disabled person means any individual 
having a disability attributable to mental retardation, 
cerebral palsy, epilepsy or other neurological condition 
closely related to mental retardation or requiring treatment 
similar to that required for mentally retarded individuals, 
which has continued or can be expected to continue indefi­
nitely and substantially impairs the individual from 
adequately providing for his own care or custody. 
(South Carolina Code, Section 43-29-10)

and Wisconsin:
9

'Developmentally disabled person' means any individual 
having a disability attributable to mental retardation,
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cerebral palsy, epilepsy, autism or another neurological 
condition related to mental retardation or requiring 
treatment similar to that required for mentally retarded 
individuals, which has continued or can be expected to 
continue indefinitely, substantially impairs the individual 
from adequately providing for his or her own care or 
custody, and constitutes a substantial handicap to the 
afflicted individual. The term does not include a person 
affected by senility which is primarily caused by the 
process of aging or the infirmities of aging. (Wisconsin 
Statute Annotated, Section 55.01)

The Washington statute covers only those developmentally 

disabled adults who have been adjudicated incompetent and in the 

Wyoming statute developmental disabilities are mentioned, but not 

defined.

(d) Specific Reference to Residential Institutions;
Definition of Caretaker.

Of the forty-four state laws, only nineteen have made 

specific reference to the abuse and neglect of persons in 

residential institutions. As indicated in the Table of State 

Laws, ten of the nineteen states have references to the care of 

adults in residential institutions of various sorts in their 

abuse/neglect reporting statutes. Specific statutory provisions 

of the other nine are indicated by footnotes to the Table. Four 

states (Arkansas, Maryland, New York and South Carolina) have 

enacted laws protecting adults in certain types of institutions, 

in addition to their abuse/neglect reporting and protective 

services statutes. In four slates (Kansas, Minnesota, 

Mississippi and New Jersey) the only statutes this project could 

locate on this topic apply exclusively to adults in residential 

care institutions. One state, Montana, is in two categories with 

reference to adults in residential care, in its general statute 

as well as with separate statutory protections for
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developmentally disabled persons in residential institutions.

Most states have incorporated fairly consistent definitions 

of caretaker of the disabled adult. The state of Kentucky is 

illustrative:

'Caretaker' means an individual or institution who has 
the responsibility for the care of the adult as a result of 
family relationship or who has assumed the responsibility 
for the care of the adult person voluntarily, or by contract 
or agreement. (Kentucky Revised Statutes, Section 209.020)

Similarly, the state of Georgia provides that a "caretaker"

means:

a person who has the responsibility for the care of a 
disabled adult as a result of family relationship, contract, 
voluntary assumption of the responsibility, or by operation 
of law. (Georgia Code, Section 30-5-3)

The term "caretaker" has distinct usage in state law, 

particularly in the' context of provisions establishing judicial 

interventions to prevent caretakers from interfering with 

investigations of abuse and neglect and/or the provision of 

protective services.



(3) Reporting and Investigation of Abuse and Neglect

(a) Central Registry System

Of the forty-four state laws, only fifteen statutes contain

any provision relating to the establishment of a state central

registry system to govern the reporting and investigation of

allegations of abuse and neglect committed against adults. And

few of these contai-n anything more than a passing requirement

that a register system be created as a data source for cases of

abuse and neglect. The state of Kansas is an exception and

provides one of the better examples of a system that requires

the maintenance of a "statewide register of the reports received,

the findings, evaluations and the actions recommended" (Kansas

Statutes Annotated, Section 39-1404) .

Another exception :\s Florida which sets out comprehensive

adult central registry provisions. It requires the establishment

and maintenance of a:

central abuse registry which shall receive reports made 
pursuant to this section in writing or through a single 
statewide tollfree telephone number which any person may 
use to report known or suspected abuse, neglect, or 
exploitation at any hour of the day or night, any day of 
the week. The abuse registry shall be operated in such a 
manner as to enable the department [of Health and 
Rehabilitative Services] to:
1. Immediately identify and locate prior reports or cases 

of abuse, neglect or exploitation.
2. Regularly evaluate the effectiveness of the depart­

ment's program for abused, neglected, or exploited 
persons through the development and analysis of 
statistical and other information. (Florida Statutes 
Annotated, Section 827.09, Subdivision 6)

Upon receipt of a report, the Florida registry is required

to immediately notify local offices of the Department of Health

and Rehabilitative Services about the report and any previous

reports concerning the disabled person (Florida Statutes
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Annotated, Section 827.09, Subdivision 6).

(b) Reporters

Thirty-seven of the state laws include some provision for 

mandatory or permissive reporting of allegations of abuse, ■ 

neglect, or exploitation. Although there are variations (three 

states provide only for permissive reporting by any person; and 

sixteen states provide for mandatory reporting by any person) 

almost half of the state statutes embrace mandatory reporting 

requirements for specific groups of persons. The most frequently 

mentioned groups of mandated reporters include: physicians and

related medical and health services personnel (twenty-four 

states); social services, mental health and other professionals 

(twenty states); and law enforcement officials (sixteen states). 

Only two states, Alabama and South Carolina, had a single group 

of required reporters - medical personnel. And where specific 

individuals are required to report, the state law usually also 

provides for permissive reporting by any person (fourteen 

states) .

Requirements for mandatory reporting ordinarily would be 

deemed to supercede the privileged nature of communications 

between husband and wife and professionals and their clients, 

protected by state laws and professional practice. However, 

where required reporters are specified in state law, eleven 

states provide that the privileged nature of such communications, 

with the frequent exception of attorney-client communications, 

may not constitute grounds for failure to report or to otherwise 

cooperate under the statute.
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(c) Reporting and Investigating Agencies

By far the most preferred statutory mechanism is to require 

reports of alleged acts of abuse, neglect and exploitation to be 

forwarded to and investigated by state and local social 

services agencies (thirty-three states have such a requirement 

and in eleven of these, reports can also be made to law 

enforcement officials). In thirty-one of the thirty-three laws 

the social services agency is the primary investigating body 

while in the other two states, the law enforcement agency is the 

investigating body. Further, law enforcement agencies also have 

investigatory roles in six of the states where'the social service 

agency is the primary investigator, either as an alternative or 

supplement to the social services agency investigation.

In three states, reports of abuse and neglect are forwarded

to an office for the aging and invastigated by the same office,

while in one other state, reports made to an office for aging 

are investigated by law enforcement officials. Ii a number of 

states, reports of abuse and neglect may also be made to such 

organizations as the state licensing agency, department of mental 

retardation, office of aging ombudsman, and designated private 

agencies.

It is noteworthy that two states, Nevada and Vermont, have 

enacted specific provisions to exclude investigations of abuse 

and neglect reports by the agency responsible for care or

services to the disabled adult. The Nevada statute provides

that:

If the report of abuse, neglect or exploitation involves an 
act of omission of the welfare division, aging services 
division or a law enforcement agency, the report must be
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made to an agency other than the one alleged to have 
committed the act or omission. (Nevada Revised Statutes, 
Section 2C0‘. 5093)

Similarly, Vermont law provides that:

If a report of abuse, neglect, or exploitation involves the 
acts or omissions of the commissioner of health [the 
designated investigating official] or employees of that 
department, then such reports shall be directed to the 
secretary of the agency of human services who shall cause 
the report to be investigated by staff of the departments 
of mental health, social and rehabilitation services or 
other appropriate staff other than staff of the department 
of health. (Vermont Statutes Annotated, Title 18, Section 
1153)

(d) Immunities from Liability

Thirty-two states have enacted provisions granting immunity

from liability in subsequent criminal or civil proceedings to

persons reporting in good faith or otherwise cooperating under

the statute. A number of states have qualified the granting of

such immunities by exempting from the provision persons charged

with or suspected of committing abuse or neglect. A few state

laws are illustrative. The Arizona statute provides:

Any person making a complaint or providing information or 
otherwise participating in the program authorized by this 
chapter is immune from any civil or criminal liability by 
reason of such action, unless the person acted with malice 
or unless such person has been charged with or is suspected 
of incapacitating, abusing, exploiting or neglecting the 
adult in question. (Arizona Revised Statutes Annotated, 
Section 46-453)

Further, Idaho law contains the following provision:

Any person who makes any report pursuant to this chapter, or 
who testifies in any administrative or judicial proceeding 
arising from such report, or who is authorized to provide 
supportive or emergency services pursuant to the provisions 
of this chapter, shall be immune from any civil or criminal 
liability on account of such report, testimony or provision 
of services, except that such immunity shall not extend to 
perjury, reports made in bad faith or with malicious purpose 
nor, in the case of provision of services, in the presence 
of gross negligence under the existing circumstances. 
(Idaho Code, Section 39-5203)
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Of further significance, at least five states (Florida,

Kansas, Massachusetts, Minnesota and Tennessee) have established

what are known as "whistleblower" protections (i.e., protecting

an employee reporting suspected abuse and neglect from any

retaliatory action on the part of his or her employer). The

Massachusetts statute is illustrative:

No employer or supervisor may discharge, demote, transfer, 
reduce pay, benefits or work privileges, prepare a negative 
work performance evaluation, or take any other action 
detrimental to an employee or supervisor who files a report 
in accordance with • the provisions of this section by 
reason of such report. (Annotated Laws of Massachusetts, 
Chapter 19A, Section 15)

a

Other statutes contain provisions to enhance the

enforceability of the whistleblower protection. The laws of

Tennessee state that:

Any person making a report under the provisions of this 
chapter shall have a civil cause of action for appropriate 
compensatory and punitive damages against any person who 
causes a detrimental change in the employment status 
of the reporting party by reason of the report. 
(Tennessee Code Annotated, Section 14-25-105)

The state of Minnesota contains still other provisions

designed to discourage retaliatory action. Minnesota code

provides that any facility or person retaliating against the

reporter, because of the making of the report, if liable for

actual damages and, in addition, a penalty of up to $1,000.

Moreover, the statute states:

There shall be a rebuttable presumption that any adverse 
action, as defined below, within 90 days of a report,

. is retaliatory. For purposes of this clause, the term 
'adverse a ction1 refers to action taken by a facility or 
person involved in a report against the person making 
the report or the person with respect to whom the report 
was made because of the report and includes but is not 
limited to:
(1) Discharge or transfer from the facility;
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(2) Discharge from or termination of employment;
(3) Demotion or reduction in remuneration for services;
(4) Restriction or prohibition of access to the facility or 

its residents; or
(5) Any restriction of (patient or resident] rights. (Min­
nesota Statutes Annotated, Section 626.557, Subdivision 17)

(e) Specification of Contents of Reports

Although twenty-six state laws provide for specification of 

the contents of abuse and neglect reports, the amount of required 

detail varies from state to state. Often, the statutory 

provision is very brief. The state of Alabama provides an example 

of one of the less comprehensive statutory requirements. A 

report, in this case the written report, is to contain only:

a. Name, age and address of such person.
b. Nature and extent of injury suffered by such person.
c. Any other facts or circumstances known to the reporter 

which may aid in the determination of appropriate
'action. (Alabama Code, Section 38-9-8)

At the other end of the spectrum lie state laws like those of

Arkansas which require that abuse/neglect reports:

include the following information: names and addresses of
the next of kin or persons responsible for care, if known; 
the person's age, sex, and race; the nature and extent of 
the injury, sexual abuse or negligence, including any 
evidence of previous injury,'sexual abuse or negligence to 
the person; the names and addresses of persons responsible 
for injury, sexual abuse, or negligence, if known; family 
composition; the source of the report; the person making the 
report; his reporting source, including the taking of 
photographs and x-rays, removal or keeping of the person of 
the abused adult or notifying the coroner, medical examiner, 
and other information that the person making the report 
believes may be helpful in the furtherance of the purposes 
of this Act. (Arkansas Statutes Annotated, Section 59-1309)

Although not necessarily the best statute that could be

envisioned, the Arkansas law clearly requires the sort of

elaborative detail needed to conduct an efficient, expeditious

investigation in order to protect the allegedly abused or

neglected person and, if warranted, to identify the need for and
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!

I

i provision of appropriate services.
i

The Arkansas statutory provision makes reference to two 

important investigatory procedures: the taking of photographs and 

x-rays, and reporting to coroners and medical examiners. Such 

provisions are required in a number of other state adult 

protection laws, and in more comprehensive child abuse reporting 

statutes. Indeed, Section 59-1307 of the Arkansas statute,

| authorizes the required reporter to obtain, at public expense,

color photographs of areas of trauma and', if medically indicated,
I
j to obtain radiological examinations.

Further, this statute, like those of a number of other
I

states, also provides that any required reporter who has 

reasonable cause to believe a person died as the result of abuse 

or neglect, must report such fact to the appropriate medical 

examiner or coroner who, in turn, must accept the report for 

investigation and report his findings to the police, the 

appropriate district attorney, and other designated officials 

(Arkansas Statutes Annotated, Section 59-1306).

(f) Reporting and Investigatory Requirements and Procedures 

Although, as indicated above, a large proportion of the 

state laws specify the content of abuse and neglect reports, only 

nineteen states have, established specific reporting and 

investigatory procedures in connection with adult abuse and 

neglect. And in many of these nineteen statutes specific, time- 

limiting, reporting and investigation procedures are lacking. 

Indeed, none of the states with reporting and investigating 

requirements approach the degree of accountability provided for
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in a n u m b e r  o f  c h i l d  a b u s e  r e p o r t i n g  laws, e s p e c i a l l y  in r e g a r d

to e s t a b l i s h i n g  t i m e  li m i t s  for the c o m p l e t i o n  of  i n v e s t i g a t i o n s .

In t h e  s t a t e s  w i t h  s o m e  s t a t u t o r y  r e p o r t i n g  a n d

i n v e s t i g a t i o n  p r o v i s i o n s ,  t h e r e  is u s u a l l y  a r e q u i r e m e n t  for the

i m m e d i a t e  f i l i n g  of an o r a l  a b u s e / n e g l e c t  r e p o r t ,  f o l l o w e d  b y  a

w r i t t e n  r e p o r t ,  w i t h  no- ti m e  l i m i t a t i o n  s p e c i f i e d .

In a f e w  s t a t e s ,  i n v e s t i g a t i o n s  m u s t  t a k e  p l a c e  i m m e d i a t e l y  u p o n

the f i l i n g  o f  a n  o r a l  r e p o r t ,  b u t  the p r e v a i l i n g  p a t t e r n  is for

" p r o m p t  a n d  t h o r o u g h "  i n v e s t i g a t i o n s  (some s t a t e s  use the w o r d

" e v a l u a t i o n " ,  u s u a l l y  to c o n n o t e  an  e m p h a s i s  o n  p r o t e c t i v e

s e r v i c e  p r o v i s i o n )  "as s o o n  as is p r a c t i c a b l e " .  T h e  p r e s c r i b e d

c o n t e n t s  o f  a n  a b u s e  i n v e s t i g a t i o n  a r e  u s u a l l y  s p a rse. S e v e r a l

s t a t e  laws s i m p l y  r e q u i r e  t h a t  a n  i n v e s t i g a t i o n  i n c l u d e  "a v i s i t

to t h e  p e r s o n  a n d  c o n s u l t a t i o n  w i t h  o t h e r s  h a v i n g  k n o w l e d g e  of

the facts of the particular case" (Georgia Code, Section 3-5-5).

H o w e v e r ,  t w o  s t a t e s  ( A r k ansas a n d  M i c h i g a n )  h a v e  i n c o r p o r a t e d

c o m p r e h e n s i v e  p r o v i s i o n s  w i t h  r e s p e c t  to t h e  c o n t e n t s  of

i n v e s t i g a t i o n s .  T h e  M i c h i g a n  s t a t u t e  r e a d s :

T h e  i n v e s t i g a t i o n  s h a l l  i n c l u d e  a d e t e r m i n a t i o n  of the 
n a t u r e ,  e x t e n t ,  a n d  c a u s e  of the a b u s e ,  n e g l e c t ,  e x p l o i­
ta t i o n ,  or  e n d a n g e r m e n t ;  e x a m i n a t i o n  o f  e v i d e n c e ;  
i d e n t i f i c a t i o n ,  if p o s s i b l e ,  of the p e r s o n s  r e s p o n s i b l e  
f o r  t h e  a b u s e ,  n e g l e c t ,  e x p l o i t a t i o n  o r  e n d a n g e r m e n t ;  
the n a m e s  a n d  c o n d i t i o n s  of  o t h e r  a d u l t s  in the p l a c e  of 
r e s i d e n c e ;  a n  e v a l u a t i o n  of the p e r s o n s  r e s p o n s i b l e  for 
the c a r e  of the adu l t ,  if a p p r o p r i a t e ;  the e n v i r o n m e n t  
of t h e  r e s i d e n c e ;  the r e l a t i o n s h i p  o f  the a d u l t  to the 
p e r s o n  r e s p o n s i b l e  for the a d u l t ' s  c a r e ;  a n  e v a l u a t i o n  as 
to w h e t h e r  or n o t  the a d u l t  w o u l d  c o n s e n t  to r e c e i v i n g  
p r o t e c t i v e  s e r v i c e s ;  a n d  a n y  o t h e r  p e r t i n e n t  data.
.... T h e  i n v e s t i g a t i o n  s h a l l  i n c l u d e  a n  i n t e r v i e w  w i t h  the 
a d u l t .  T h e  c o u n t y  d e p a r t m e n t  s h a l l  c o n d u c t  the i n t e r v i e w  b y  
m e a n s  of a p e r s o n a l  v i s i t  w i t h  t h e  a d u l t  in the a d u l t ' s  
d w e l l i n g  o r  in the o f f i c e  of t h e  c o u n t y  d e p a r t m e n t ,  b y  
t e l e p h o n e  c o n v e r s a t i o n ,  o r  b y  a n y  o t h e r  m e a n s  t h a t  m a y  be 
a v a i l a b l e  to the c o u n t y  d e p a r t m e n t  ... T h e  i n v e s t i g a t i o n  
m a y  i n c l u d e  a m e d i c a l ,  p s y c h o l o g i c a l ,  s o c i a l ,  v o c a t i o n a l ,



and educational evaluation and review. (Michigan Compiled 
Laws Annotated, Section 400.11b)

State laws often require notification of law enforcement 

officials (coterminous with and/or after the completion of 

investigations), as appropriate, as well as medical examiners, 

and provide for the taking of photographs and x-rays. However, as 

noted above, in no state are time frames prescribed for the 

completion of an investigation, although Massachusetts law does 

require the establishment of administrative time limits for 

completion of "assessments and evaluations and for the 

implementation of service plans" and further provides that in the 

case of an emergency, assessments must be completed within 24 

hours of the receipt of the abuse/neglect report (Annotated Laws 

of Massachusetts, Chapter 18).

Finally, the survey of state laws revealed that a number of 

states, to encourage the making of abuse/neglect reports, provide 

that the reporter be notified of the findings of an' 

investigation after the investigation has been completed.

(g) Confidentiality Provisions

Twenty-seven states, with and without central registry 

systems, provide statutory assurances that records and reports 

identifying individual persons will be kept confidential.

However less than half of these (eleven states) specify the 

individuals and agencies entitled to access to confidential 

information. A handful of states permit access only on court

order. Although variations exist, groups that are most often

given access include: persons and agencies carrying out

abuse/neglect investigations; persons authorized to provide
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placement or services to the dijabled adult; agencies 

responsible for the care or supervision of the disabled adult;

state officials administering the statute; any person who is the 

subject of an abuse/neglect report (the disabled adult or the 

alleged abuser) ; court-s or grand juries which determine that such 

information is necessary for determination of issues before them; 

bona fide research organizations which, in no event may release 

identifying information; state and local prosecuting officials; 

and guardians or counsels of the disabled adults.

Some interesting variations may be noted. One state,

Florida, specifically prohibits the release of the name of the

reporter to any person other r.i.an employees of the state agency

responsible for protective services, the state central registry, 

or the appropriate state attorney, without the written consent of 

the reporter. Release is permitted to such parties only when 

deemed necessary to protect an aged or disabled person with the 

further proviso -chat the name of the reporter may not be 

disclosed (Florida Statutes Annotated, Section 827.09).

The Florida statute further permits use of confidential 

central register records for purposes of screening persons 

applying for approval or licensure of a facility caring for aged 

or disabled persons. Similarly, the state of Washington permits 

use of central register records for such purposes as well as for 

pre-employment screening for persons providing care or treatment 

to disabled persons (Washington Revised Code Annotated, Section 

26.44.070). In contrast, the state of Vermont specifically 

prohibits confidential records from being made available "for 

employment purposes, for credit purposes or to a law enforcement



agency other than the state's attorney" (Vermont Statutes 

Annotated, Title 18, Chapter 22, Section 1155).

Beyond provisions for accessing confidential records, the 

state adult protection statutes are remarkably deficient with 

respect to provisions for the amendment, sealing and expungement 

of records, as well as for fair hearings to challenge 

inappropriate "state action relating thereto. Only six states 

have some statutory protections in this area and four of these 

have enacted only expungement provisions (generally related only 

to unfounded reports). One state, Minnesota, provides for the 

destruction of substantiated reports seven years after the date 

of final entry in the case record. Other, unsubstantiated reports 

may be kept for two years under certain circumstances 

(Minnesota Statutes Annotated, Section 626.557, Subs. 7,11).

In only two states, Arkansas and Nebraska, were 

comprehensive fair hearing provisions in evidence. The Arkansas 

statute is perhaps the most detailed and is quoted in part:

At any time, subsequent to the completion of the 
investigation, but in no event later than ninety (90) days 
after the receipt of a report, a subject of the report may 
request the Director of the Department to amend, seal, or 
expunge the record of the report. If the Director refuses or 
does not act within a reasonable time, but in no event 
later than thirty (30) days after such request, the 
subject shall have the right to a fair hearing to determine 
whether the record of the report in the Central Registry 
should be amended or expunged on the grounds that it is 
inaccurate or it is being maintained in a manner inconsis­
tent with this Act. The burden in such a hearing shall be 
on the Department and the appropriate adult protective 
services. Notice shall be given to all parties concerned, 
and in such hearings the fact that there was such a finding 
of adult abuse, sexual abuse, or negligence shall be 
presumptive evidence that the report was substantiated. 
(Arkansas Statutes Annotated, Section 59-1314)
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(h) Penalties

Sixteen states have established misdemeanor penalties 

(generally $500 fines or six months imprisonment) for failure to

report as required by law. Additional misdemeanor penalties are

prescribed in eleven states for intentionally making .false 

reports, violating confidentiality provisions or otherwise 

violating provisions of the statute. Further, twelve states 

have included penalties for the commission of acts of abuse or

neglect and eight of these have chosen to classify such acts as

felonies.

In two of the states however, Indiana and Rhode Island, 

penalty provisions were the only statutory provisions for the 

protection of adults from abuse and neglect.

(i) Education and Training of Reporters and Others;
Cooperation of Other Agencies

In order to encourage and facilitate the reporting of abuse 

and neglect, it would seem appropriate that state laws 

incorporate provisions for the conduct of continuing education 

and publicity campaigns by the state agency responsible for 

administering the reporting and investigation statute. However, 

this provision was in evidence in only three states, Delaware, 

Minnesota and New Mexico. The Delaware statute contains only a 

general reference to citizen education programs concerning the 

needs of protective services clients and services available to 

them (Delaware Code Annotated, Section 3904). The Minnesota law 

is somewhat more targeted, requiring the commissioner of public 

welfare to establish an "aggressive program to educate those



required to report, as well as the general public about the 

requirements of this section using a variety of media" (Minnesota 

Statutes Annotated, Section 626.557, Subdivision 18). In New 

Mexico law, a public information program on adult abuse, neglect

and exploitation, and the state's reporting and prevention system 

is required (New Mexico Statutes Annotated, Section 27-7-13).

To facilitate reporting, investigation and other 

responsbilities under law, twelve statutes contain reference to 

providing for and, in most cases, requiring the cooperation of 

other state and local, public and private agencies with the state 

agency responsible for the protection of adults, in the discharge 

of its duties.



(a) Specifications of Services

Of the state adult protection laws surveyed, thirty provide

some specification of adult protective services for disabled

adults, in functional terms, by the listing of discrete services,

and/or by reference to applicable state laws or Title XX of the

Federal Social Security Act. Services are referred to as

"protective services", "essential services", "emergency services"

as well as in other, like terms.

Services described in the state laws are sometimes limited

to a few short phrases. Arizona defines protective services as:

a program of identifiable and specialized social services 
that may offer social services appropriate to resolve 
problems which have produced visible signs of incapacitation 
and abuse, exploitation or neglect. (Arizona Revised 
Statutes Annotated, Section 46.451)

Other state laws are more detailed. For example, the state

of Florida defines protective services as:

those services, the objective of which is to protect an aged 
or disabled person. Such protective services shall include 
but shall not be limited to evaluation of the need for 
services, arrangements for appropriate living quarters, 
obtaining financial benefits to which the person is 
entitled, or securing medical and legal services. In those 
situations where exploitation, prevention of injury, and 
protection of the person and his property are at issue 
protective services shall include seeking the appointment of 
a guardian for the person or seeking protective placement. 
(Florida Statutes Annotated, Section 627.09, Subdivision 2)

Other illustrations, that detail discrete services, include 

the state of Delaware:

Protective services include but are not limited to:
(1) Preliminary investigation and evaluation

reports of adults needing protective services,
including a comprehensive social evaluation.

(2) Medical and psychiatric evaluation, if necessary.
(3) Social casework for the purpose of planning and

providing services needed by the adult client.

(4 )  P r o t e c t i v e  S e r v i c e  Sys tems
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(4) Maintenance of the person in his own home through 
provision of home health care, homemaker services, 
day care and chore services.

(5) Assistance in obtaining out-of-home services such as 
respite care, emergency housing, and placement in 
a rest-residential home.

(6) Referral for legal assistance, information on 
establishing power of attorney or representative 
payee arrangments, and on-guardianship of person 
or property; referral to the Office of Public 
Guardian; referral for medical assistance.

(7) Transportation to and from service providers if 
necessary.

(8) Other services consistent with this chapter.
(Delaware Code Annotated, Title 31, Section 3904)

(b) Involuntary Provision of Services; Emergency 
Intervention; Due Process Protection

More than half of the states (twenty-eight) contain 

provisions for the involuntary provision of protective s e r '  ~s, 

including the ordering of protective placements, when the 

disabled person lacks the capacity to or is unable to consent to 

the provision of services. (In most state laws, protective 

services are otherwise offered and provided on a strictly 

voluntary basis.) In addition, twenty-four state laws contain 

provisions for emergency judicial intervention in order to 

protect the disabled person in imminent danger of serious harm or 

death. In such instances provisions are usually included for 

making short-term orders for services or placement (most often, 

for seventy-two hours) and for the filing of petitions for 

longer-term interventions, as appropriate. In such cases the 

laws also provide for judicial mechanisms to enjoin the caretaker 

from interfering with investigations and/or the provision of 

emergency services.

Within protective services proceedings, the laws in six 

states also provide that judicial orders be based on
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comprehensive evaluation of the service needs of the disabled

person, while ten statutes contain explicit reference to court-

ordered services which are the least restrictive of the disabled

individual's personal freedom and rights of self-determination.

Indeed, several states explicitly provide that protective orders

may not ordinarily commit disabled persons to mental ‘

institutions. Finally, in twenty-four state laws, due process

protections are afforded the disabled person, generally including

the appointment of counsel or guardian and, to greater and lesser

extents in the various statutes, provisions for: notice of
■

hearing? service of process? right to attend hearings, present 

evidence, cross-examine, and petition to set aside judicial 

orders? and appeals.
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FOOTNOTES TO TABLE OF STATE ADULT PROTECTION LAWS

1. Age 16 or older

2. Not in general statute; separate statute prohibiting abuse

of inmates in Arkansas State Hospital.

3. Statute applies exclusively to residents of adult cafe homes 

or certain medical facilities.

4. Not in general statute; separate statute for reporting of 

abuse of mentally retarded persons in residential 

facilities.

5. Statute applies exclusively to institutions.

6. Statute applies exclusively to residents of personal care

h o m e s .

7. In general statute; also separate statute prohibiting abuse 

of developmentally disabled persons in residential 

facilities.

8. Statute applies exclusively to residents of health care

facilities, rooming houses or boarding houses.

9. Not in general statute; separate statute for reporting and 

investigating aouse of patients in residential health care 

facilities.

10. Not in general statute; separate statute for reporting abuse

of patients or residents in institutions.

11. After working hours

12. County office of protective services

13. Department of health
«
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14. Regional ombudsman

15. Designated public or private agency

16. Whistleblower protection included

17. Civil liability for false reporting
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STATE

Alabama

Arizona

Arkansas

Colorado

Connecticut

Delaware

Florida

Georgia

IN D EX  OF ST A T E  ST A T U T E S

S T A T U T E

Ala. Code ss 38-9-1 
et. seq. (1977)

Ariz. Rev. Stat.Ann. 
ss 46-451 et.seq. 
(Supp. 1982-83)

Ark. Stat. Ann. 
ss 59-601 
et. seq. (1981)

Ark. Stat. Ann. 
ss 59-1301 et.seq. 
(1983)

Colo. Rev. Stat. 
ss 26-3-101 et.seq. 
(1982)

Conn. Gen. Stat. Ann. 
ss 469-14- et .seq. 
(West 1977 & Supp. 
1982)

Del. Code Ann. Tit. 
31, ss 3901, et. seq. 
(1975 & Supp. 1982)

Fla. Stat. Ann. 
ss 827-09 et. seq. 
(West. Supp. 1983)

Ga. Code ss 30-5-1 
et. seq. (1982)

NAME OF  S T A T U T E

Protection of Aged Or 
Disabled Adults

Adult Protective 
Services

Mistreatment of 
Incompetent Persons

Abuse of Adults

Protective Services

Protection Of The 
Elderly

Adult Protective 
Services

Abuse, Neglect or 
Exploitation of 
Aged or Disabled • 
Persons

Protection of 
Disabled Adults

Hawaii Hawaii Rev. Stat. 
ss 349C-1 et. seq. 
(Supp. 1982)

Elderly Abuse 
or Neglect



-- ' ' i-.   • ■

I daho Idaho Code ss 39-5301 
et. seq.
(Supp. 1983)

E l d e r l y  Abuse, 
E x p l o i t a t i o n ,  N e g l e c t  
A n d  A b a n d o n m e n t  
R e p o r t i n g  A c t

Indiana Ind. Code Ann. 
ss 35-46-1-1 et. seq. 
(Burns. Supp-1980)

Offenses Against 
The Family

Iowa Iowa Code Ann. 
ss 235-B.l et. seq, 
(1983)

Adult Abuse 
Services

Kansas Kans. Stat. Ann. 
ss 39-1401 et seq. 
(1980)

Reporting Abuse or 
Neglect of 
Certain Persons

Kentucky Ky. Rev. Stat. 
ss 209.010, et. 
(1982)

seq.
Protection of 
Adults

Louisiana La. Rev. Stat. Ann. 
ss 14:403.2 et seq. 
(West. 1982 S u p p .)

Abuse and Neglect of 
Adults; Reports; 
Investigation;Central 
Registry; Waiver of 
Privileges; Penalties

Maine Me. Rev. Stat. Ann. 
ss 3470 et. seq. 
(Supp. 1982)

Adult Protective 
Services Act

Maryland Md. Ann. Code Art.
88A ss 106 e t . seq. 
(1979 and Supp. 1982)

Md. Ann. Code ss 7-604 
(1982)

Adult Protective 
Act

Abuse Prohibited

Massachusetts Mass. Ann. Laws Ch. 
19A ss 14 et. seq. 
(Supp. 1982)

Abuse of Elderly 
Persons

Michigan Mich. Comp. Laws Ann. 
ss 400.10 et. seq. 
(Supp. 1982)

Services To Adults 
And Aging Persons
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Minnesota

Mississippi

Missouri

Montana

Nebraska

Nevada

New Hampshire

New Jersey

Minn. Stat. Ann. 
ss 626.557 (1982)

Miss. Stat. ss 43-45-1 
et. seq. (1982)

Mo. Rev. Stat. 
ss 660.250 et. seq. 
(Supp. 1982)

Mont. Code Ann. 
ss 53-5-101 et. seq. 
(1982)

•
Mont. Code Ann. 
ss 53-20-163

Neb. Rev. Stat. 
ss 28-707 et. seq. 
(1982)

Nev. Rev. Stat. 
ss 200.5091 et. seq. 
(1981 & Supp. 1983)

N.H. Rev. Stat. Ann. 
ss 161-D:1 et. seq. 
(1981)

N.J. Stat. Ann 
ss 30:lA-3 et. seq. 
(1979)

Reporting of 
Maltreatment of 
Vulnerable Adults

Adult Protective 
Services

Protective Services 
For Adults

Adult Services

Abuse of Residents 
Prohibited

Offenses Involving 
the Family Relation

Abuse, Neglect and 
Exploitation of 
Older Persons

Protective Services 
To Adults

Suspicion of abuse 
or exploitation of 
resident of residential 
health care facility; 
report? immunity from 
liability for report 
or testimony; notice to 
ombudsman; evaluation; 
findings? recommended 
action; registry

New Mexico N.M. Stat. Ann. 
ss 27-7-3 et. seq. 
(1984)

Adult Protective 
Services



New York

North Carolina

Ohio

Oklahoma

Oregon

Rhode Island

South Carolina

Tennessee

N.Y. Soc. Ser. Law 
ss 473 and 473-a 
et. seq. (McKinney 
Supp. 1982-33)

N.Y. Public Health Law 
ss 2803-d
(McKinney Supp. 1982- 
1983)

Adult Protective 
Services

Reporting Abuses of 
Patients in 
Residential Health 
Care Facilities

N.C. Gen. Stat. 
ss 108A-99 et. seq. 
(1981)

Ohio Admin. Code 
ss 5123.61

Okla. Stat. Ann. Tit. 
43A ss 801 et. seq. 
(West 1980 Supp.)

Or. Rev.. Stat. 
ss 410.610 et. seq. 
(1981)

Protection Of The 
Abused, Neglected or 
Exploited Disabled 
Adult Act

Report Abuse 
or Neglect

Protective Services 
For The Elderly Act 
Of 1977

Reporting Of Abuse 
Of Elderly Persons

R.I. Gen. Laws 
ss 11-5-11 (Supp. 1982)

S.C. Code Ann.
ss 43-29-10 et. seq.
(1979)

S.C. Code Ann. 
ss 43-30-10 et seq. 
(1979)

Assault On Mentally 
Retarded Persons

Protective Services 
For Developmentally 
Disabled And Senile 
Persons

Client-Patient 
Protection Act

Tenn. Code Ann. Adult Protection
ss 14-25-102 et. seq.
(1977 & Supp. 1982)

Texas Tex. Rev. Hum. Res. 
Code Ann. ss 48.001 
et. seq. (1982)

Protective Services 
For the Elderly



,Jtah Utah Code Ann. Adult Protective
ss 55-19-1 et. sea. Services
(1983)

Vermont Vt. Stat. Ann. Tit. 
18 ss 1150 et. seq. 
(1979)

Vt. Stat. Ann. Tit. 
33 ss 3601 et. seq. 
(1968 & Supp. 1982)

Report Of Abuse, 
Neglect and Exploi­
tation of Older 
Vermonters

Protective Services 
For Mentally Retarded 
Persons

Virginia Va. Code ss 63.1-55.1 
et. seq. (1983)

Va. Code ss 63.1-55.2 
et. sea. (1980 & Supp. 
1983)

Protective Services 
For Aged And 
Infirm Persons

Protection Of Aged or 
Incapacitated Adults; 
Definitions

Washington

i
i

West Virginia

Wisconsin

Wyoming

Wash. Rev. Code Ann. 
ss 26.44.010 et. seq
(1982)

W. Va. Stat. A n .  6 
ss 9-6-1 et. seq. 
(1981)

Wise. Stat. Ann. 
ss 55.001 et. seq. 
(West Supp. 1982)

Wyo. Stat. 
ss 35-20-101 
et. seq.
(1983)

Abuse of Children 
and Adult Develop­
mentally Disabled - 
Protection - 
Procedure

Social Services 
for Adults

Protective Service 
System

Adult Protective 
Services Act
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III. C H I L D  P R O T E C T I O N  LA W S

A. W h a t  S h o u l d  Be I n c l u d e d

As i n d i c a t e d  in the p r e c e d i n g  c h a p t e r ,  ten m a j o r  

c h a r a c t e r i s t i c s  h a v e  b e e n  p o s i t e d  as n e c e s s a r y  for the c r e a t i o n  

of an  o p t i m a l  s t a t u t o r y  s y s t e m  d e s i g n e d  to p r o t e c t  d i s a b l e d  

a d u l t s  f r o m  a b u s e  a n d  n e g l e c t .  W i t h  the e x c e p t i o n  of  the last 

two o f  t h e s e  c h a r a c t e r i s t i c s  —  d e a l i n g  w i t h  the p r o v i s i o n  of 

p r o t e c t i v e  s e r v i c e s  to a d u l t s  a n d  w i t h  t h e  i n v o c a t i o n  of j u d i c i a l  

i n t e r v e n t i o n s  w i t h  r e s p e c t  to i n v o l u n t a r y  p r o t e c t i v e  s e r v i c e s  —  

the r e m a i n i n g  e i g h t  are e q u a l l y  a p p l i c a b l e  to s t a t e  laws 

p r o t e c t i n g  c h i l d r e n ,  i n c l u d i n g  d i s a b l e d  c h i l d r e n ,  f r o m  a b u s e  a n d  

n e g l e c t .

T o  r e i t e r a t e ,  s u c h  c h a r a c t e r i s t i c s  i n c l u d e :

c l e a r  o p e r a t i o n a l  d e f i n i t i o n s  ( a b u s e / n e g l e c t ;  a p p l i c a­

b i l i t y  of d e f i n i t i o n s  to d i s a b l e d  p e r s o n s ;  a p p l i c a b i l i t y  

of p r o t e c t i o n s  to p e r s o n s  r e s i d i n g  in c o m m u n i t y  or 

i n s t i t u t i o n a l  s e t t i n g s ;  c l e a r  d e f i n i t i o n s  o f  p e r s o n s  

c o m m i t t i n g  a l l e g e d  acts- of a b u s e  a n d  n e g l e c t ) ;  

a s t a t e  c e n t r a l  r e g i s t r y  s y s t e m ;  

a d e t a i l e d  l i s t i n g  of m a n d a t e d  r e p o r t e r s ;

—  p r o v i s i o n s  for r e p o r t e r  i m m u n i t y  f r o m  l i a b i l i t y ;

s p e c i f i c a t i o n  of  the c o n t e n t s  of a b u s e / n e g l e c t  r e p o r t s ;  

c l e a r  r e p o r t i n g  a n d  i n v e s t i g a t i o n  p r o c e d u r e s ;  

p r o v i s i o n s  for e m e r g e n c y  i n t e r v e n t i o n ;  and 

p r o v i s i o n s  for the e d u c a t i o n  a n d  t r a i n i n g  of r e p o r t e r s  

a n d  the c o o p e r a t i o n  o f  o t h e r  a g e n c i e s  in i m p l e m e n t i n g  

the s t a t e  law.



And, obviously with respect to the provision of child 

protective services to the child and family, both voluntarily and 

within the context of judicial intervention, additional 

statutory provisions would need to be included to complete any 

scheme of state statutory protection for children.

B. Strengths and Deficiencies

Considerable research has been conducted in recent years to 

assess the comprehensiveness and adequacy of child abuse 

protection laws of the various states, and which may be used to 

generally compare existing state laws with many of the 

characteristics noted herein. Two such studies and their findings 

will be discussed here: a 1979 study by the U.S. Department of

Health Education and Welfare (DHEW) and a 1980 study by the Ohio 

State University College of Social Work.

Of major significance is the 1979 DHEW study entitled Child 

Abuse and Neglect: State Reporting L a w s .  ̂ It surveyed key el­

ements of the child abuse and neglect statutes of the 50 states, 

the District of Columbia, American Samoa, Guam, Puerto Rico anf 

the Virgin Islands in effect as of January 1, 1979, and points to 

growing trends in the development of increasingly comprehensive 

state child abuse protection laws during the decade of the 

1 9 7 0 's:

Most prominent among these [trends] is the expansion 
of the categories of mandated reporters and a broadening of 
the concepts of reportable abuse and neglect. Another trend 
shows the extension of immunity to reporters and the imposi­
tion of criminal and civil sanctions for failure to report.
A growing number of states now are directing reports of 
abuse and neglect to social services agencies and mandating 
the operation of central registries, with specific require­
ments for access to records and penalties to ensure confi­
dentiality. Another significant trend in this area is the
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legislative requirement that a guardian ad litem be 
appointed by a court to independently represent the best 
interest of the c h i M  in abuse and neglect proceedings. 
States also have begun, through their legislation, to 
mandate or encourage the use of multidisciplinary 
child protection teams. 2

Within this summary context, the federal review of state 

laws indicates that comprehensive protections of children against 

abuse and neglect are not always uniform among states. Utilizing 

the major characteristics of abuse and neglect protection laws 

posited above, the findings of the HEW study followed by those 

of the Ohio State study and other research are presented below.

(1) Definitions

(a) Statutory definitions of abuse and neglect, as in the 

adult abuse protection statutes reviewed earlier in this report,
i

are widely disparate and often replete with vague terminology.

(b) While the vast majority of jurisdictions set the age 

limit for reportable children at 18 years or younger, only a 

small handful make any specific reference to disabled children.

(c) With respect to investigation of institutional abuse 

and neglect, sixteen states and four jurisdictions have developed 

legislation to insure independence in investigations, and others 

have adopted administrative procedures to implement this 

standard.

(2) Central Registry System

(a) Forty-four jurisdictions have provided for some sort of 

statutory central registry system (and seven others 

maintain registers as matters of administrative policy), with 

considerable variation as to what categories of information are

3
placed in the registry.
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(b) A majority of states have statutory provisions 

declaring the confidential nature of child abuse records, 

typically establishing misdemeanor penalties for breach of 

confidentiality provisions (federal requirements in order for a 

state to qualify for g r a n t s ) . State codes usually regulate access 

to child abuse and neglect records to specified groups of 

individuals and agencies (s-imilar to those described above in 

adult abuse reporting statutes).

(c) Twenty states with central registries provide in their 

reporting laws for destruction, sealing, expungement or amendment 

of information in these data systems. Circumstances 

necessitating such action vary from state to state, and only a 

few jurisdictions require that persons listed in the central 

registry be told they are in the data system.

(d) Some ten jurisdictions give subjects fair hearing 

rights with respect to requests for amendment, sealing or 

expungement of records.

(3) Reporters

(a) The majority of states provide for mandatory reporting 

of abuse from teachers and other school personnel, physicians, 

nurses, other medical and social services personnel and similar 

professionals; and more than half of the jurisdictions require 

reporting from coroners or medical examiners. Further, nineteen 

jurisdictions mandate "any person" or "any other person" to 

report; and thirty-two jurisdictions provide specific authoriza­

tion for permissive reporting of child abuse and neglect.

(b) The states provide for the abrogation of privileged



communications in varying patterns, although the majority provide 

for abrogation of the physician-patient and nusband-wife 

. privileges.

(c) Forty-five jurisdictions impose penalties for failure 

to report child abuse and neglect. ^

(4) Immunity from Liability

Consistent with eligibility requirements for state grants 

under the federal Child Abuse Prevention and Treatment Act, all 

fifty-five jurisdictions grant civil or criminal immunity from 

liability for the making of a report. Most jurisdictions provide 

additional immunity for participating in judicial proceedings 

resulting from the report.

(5) Reporting and Investigation Procedures

(a) Some twenty-six states provide for the taking of photo­

graphs or x-rays of injury to a child.

(b) Although most states provide statutory reporting and

investigation procedures, there is considerable variation 

(also found in adult abuse reporting laws) in time frames and

specificity required "although the trend in recent years has

been to develop specific guidelines for the investigation".^ 

However, more than twenty-five jurisdictions currently name 

the state or local social services department as the sole 

receiver of child abuse reports.

(6) Education and Training of Reporters

A growing number of jurisdictions have statutory provisions 

providing for the education and training of reporters and for the
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development of public information programs about child abuse and 

neglect.

(7) Emergency Intervention

Most jurisdictions authorize, police to remove from the home 

a child in imminent danger of extreme abuse. A growing number 

of states extend this protective custody power (usually for only

24 to 72 hours, or until the next session of a family or juvenile

court) to child protection agencies and hospitals.

(8) Due Process

The states provide, in varying degrees, for the appointment 

of a counsel or guardian ad litem to represent the interest of 

the child in court proceedings, and for legal representation for 

indigent parents and child protection agencies.

(9) Protection of Children in Institutions

Against this background, the Ohio State University College 

of Social Work undertook a 1980 study of state ■ child abuse 

statutes and state licensing requirements with particular

emphasis upon the protection of children in residential

institutions.  ̂ The study found very limited recognition of the 

existence of the issue of child abuse within state licensing 

statutes and regulations. With respect to state child abuse 

reporting statutes themselves, the Ohio State group discovered a 

similar pattern: state laws traditionally emphasize protection of 

children from intrafamilial abuse and neglect (with courts 

interpreting such coverage as generally applicable only to family 

settings). And, in this context, only fourteen states have
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included abuse of children in residential institutions within 

their systems of statutory protections.

(10) Recognizing the Treatment Needs of Disabled Children

Our own review of state child protection laws as of mid-1983

re' ealed another disturbing characteristic (also in evidence, in

varying degrees in the adult abuse laws as described above).

Statutory definitions of child neglect generally speak in terms

of the deprivation of food, shelter, medical care and services

required for the health and welfare of the child. However, the

laws do not specifically recognize the treatment needs of

disabled, including developmentally disabled, children.

One state, Mississippi, in its Youth Court Act (Section 43-

21-1-5) does contain a definition of neglect which looks to the

treatment needs of the disabled child although it is not tailored

specifically for the developmentally disabled '■•hila. It provides

in part, that a neglected child is one:

who for any reason, lacks the special care made necessary 
for hi" by reason of his mental condition whether said 
mental ondition be mentally retarded or mentally ill...

C. D. rections for Change

The laws of all fifty states do provide some measure of 

protection for children against abuse and neglect, unlike the 

states' less comprehensive record in the protection of disabled 

adults. However, to remedy the omissions and deficiencies 

indicated above, state child abuse laws can, in varying degrees, 

be strengthened through amendments to include many of the 

provisions of the model code for the protection of disabled

“1
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adults presented later in this report.

In offering a model statute, the Barry University Abuse and 

Neglect Prevention Project is cognizant that an excellent model 

for child abuse reporting legislation has already been advanced 

by the National Center on Child ' Abuse and Neglect (NCCAN).7 

However, our code will differ from the NCCAN model in several 

respects, and state legislatures may utilize elements of each to 

improve their statutory protections of children against abuse and 

neglect.



1. National Center on Child Abuse and Neglect, Child Abuse and 
N eglect: State Reporting La w s. DHHS Publication No. (OHDS) 
80-30265. Washington, D.C.: U.S. Department of Health, 
Education and Welfare, December, 1979.

2. Ibid. , p. 27.

3. The report also noted: "Proponents of the central registry, 
however, acknowledge the widespread failure of the systems 
in fulfilling their 'diagnostic, case monitoring and 
statistical functions'." Ibid., p. 20.

4. The report notes however: "Despite the widespread provision 
of penalties, there are no reported cases of a criminal 
prosecution for failure to report an abused or neglected 
child." I bi d ., p. 15.

5. Ibid., pp. 18 - 19.

6. Nolan Rindfleisch, Beverly Toomey and Rhonda R. Rivera,
Child Abuse/Neglect In Residential Facilities: The Law And 
The C o u r t s . Columbus, Ohio: Ohio State University, College 
of Social Work, NCCAN Grant No. 712664, 1980.

7. * National Center on Child Abuse and Neglect, Child
Protection: A Guide For State Legislation. Washington, D.C.: 
U.S. Department of Health and Human Services, 1983.
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IV. CONCLUSION: MODEL STATUTORY PROTECTIONS NEEDED

A. Disabled Adults

The statutes of the states as described in this study, fail

to uniformly protect disabled adults from abuse and neglect.

What has been revealed by the statutory analyses is that state

laws:

1. often contain imprecise and overlapping definitions of abuse 

and neglect;

2. fail to cover all age groups in many cases;

3. extend coverage to disabled adults, but define disabilities 

with varying degrees of comprehensiveness;

4. rarely make specific reference to developmentally disabled 

adults;

5. make statutory protections applicable to adults in 

residential care institutions less than half the time;

6. infrequently contain requirements for a state central 

registry system and even when required, rarely contain 

comprehensive procedures for the operation of such a system;

7. usually include listings of mandated reporters;

8. generally specify that social services agencies receive and 

investigate reports of abuse and neglect but rarely contain 

provisions to avoid self-investigation;

9. generally include provisions granting reporters immunity from 

civil and criminal liability by reason of good-faith 

reporting and in several cases, contain "whistleblower" 

protections;
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10. do not consistently require detailed abuse and neglect 

reports or comprehensive and specific reporting and 

investigation procedures;

11. usually provide for the confidentiality of identifying 

information but do not consistently include procedures for 

gaining access to confidential information, and only rarely 

contain provisions relating to amendment, sealing and 

expungement of records, and fair hearings relating thereto;

12. less than a third of the time, provide misdemeanor 

penalties for failure to report or for the commission of acts 

of abuse and neglect;

13. rarely mandate the education and training of required 

reporters, or the cooperation of appropriate state and local 

agencies in implementing the adult protection statutes;

14. usually specify services to protect disabled adults from 

abuse and neglect; and

15. approximately,- half of the time, contain provisions for 

involuntary protective services by judicial order, and in 

varying degrees, provide for emergency intervention with due 

process protections.

B. Children

Child abuse protection statutes have also been shown to 

include a number of significant deficiencies, namely failure to 

include institutional care within the purview of state protective

efforts or to specify the treatment needs of developmentally 

disabled children within definitions of neglect. Such matters 

are deserving of consideration by the states in evalution of
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their child protective services statutes which, for the most part 

have been uniquely designed to protect the child and provide 

supportive and rehabilitative services to the family, either 

voluntarily or through appropriate court intervention. As such, 

attention to the protection of developmentally disabled children 

from abuse and neglect must be met within the context of such 

statutes and not through adult protection laws.

C. Proposed Legislation

The remainder of this monograph will set forth a model state 

code for the protection of disabled adults from abuse and 

neglect. It is a model cognizant of the strengths and 

deficiencies of existing state laws governing the protection of 

both children and adults and draws upon the best examples, in the 

judgement of the Barry University Abuse and Neglect Prevention 

Project, of these existing state laws and already published model 

statutory systems.

The decision was made to draft a model statute which 

provides protection from abuse and neglect for disabled adults 

rather than for adults and children for several reasons.

First, as discussed earlier, all fifty states have 

legislation mandating the reporting of child abuse and neglect. 

While some of these statutes may not provide coverage to children 

in residential institutions, or specify the special needs of 

developmentally disabled children, still the framework of 

legislation is already in place. What is needed in such states 

is not new legislation, but rather amendments to expand 

coverage. The model law we are proposing in this monograph does
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offer definitions and other provisions which may be used to amend 

present child abuse reporting laws.

Secondly, tha National Center on Child Abuse and Neglect has 

a model child abuse reporting law which can suggest language and 

other provisions to meet certain state needs for legislative 

improvement.

Further, while fifty states have child abuse and neglect 

reporting laws, only forty-four have some kind of adult abuse 

coverage, and many of those are lacking in several of the 

recommended characteristics of such laws. Moreover many states 

only cover persons over age sixty or have otherwise limited 

coverage. Thus, we feel the need is greater for an abuse and 

neglect reporting/protective services statute which covers 

disabled adults.

Lastly, we felt we could not recommend one statute to cover 

both children and adults, because the protective services 

provisions and judicial remedies and protections in such 

legislation would be significantly different for children and 

adults.

In drawing the code, major emphasis has been placed not 

only upon clarity and comprehensiveness in detailing statutory 

provisions to protect disabled adults, but also upon their 

potential for enforcement given practical, fiscal and state of 

the art considerations among the states.

It is the intention of the Barry University project to 

recommend needed legislation which will provide protections from 

abuse and neglect for all developmentally disabled individuals, 

both children and adults. While offering a complete disabled



I

adult statute, we are meeting a need existent in many states 

across the country. To improve child abuse reporting statutes so 

as to adequately cover developmentally disabled children and 

particularly those in residential care, we refer legislators to 

both the model child abuse reporting legislation developed by the 

National Center on Child Abuse'and Neglect referenced earlier, 

or to those portions of the legislation proposed in this 

monograph which are appropriate and applicable.
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FROM ABUSE AND NEGLECT

A. Overview and Commentary

The following model state code draws to a significant 

degree upon the experience of the states as set forth in 

earlier chapters. Its focus, as stated in section two of the 

code, is clearly to facilitate the expeditious reporting and 

investigation of suspected cases of abuse and neglect of disabled 

adults as well as to provide protective services consonant with 

the rights of the individual. Sufficient statutory detail has 

been included in the code to clearly guide, and limit, state rule 

making.

It should be noted that experience under child protective

reporting laws in the states as well as a growing body of

professional literature argue in favor of a strong statutory

reporting system as a powerful tool to protect vulnerable

1
individuals against abuse and neglect. The existence of 

mandatory reporting requirements and procedures combined with 

public education and an efficient state central register system, 

are believed to encourage the fullest degree of reporting of 

abuse and neglect as well as the provision of needed protective 

services. It is for these reasons that our model code contains 

, as it does a heavy emphasis upon the reporting and investigation 

of abuse and neglect.

(1) Definitions

Section three of the code, the definitions section, presents 

many of the ground rules for the ensuing statutory materials and

V .  A MODEL ST A T E  CODE FOR THE P R O T E C T I O N  OF D IS A B L E D  ADULTS
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is significant both for its inclusions and omissions.

Definitions of abuse and neglect have been developed with a 

view to avoiding vague and often confusing terms found in present 

state laws. Narrowly constructed definitions are presented to 

facilitate interpretation and administration and, consequently, 

the protection of disabled adults. In particular, the abuse 

definition covers only the infliction of physical injury 

affecting the person's physical or emotional condition (terms 

which are defined in section three, subdivisions two and three). 

It does not include non-physical injury as embraced by sufch terms 

as "verbal abuse" or "harassment" fcund in some state laws. 

These terms are difficult to define and enforce within the 

context of a state reporting law. Where they have not already 

done so, states are encouraged to develop and implement 

appropriate administrative mechanisms for state operated, 

licensed or regulated facilities, programs and services to 

prevent and remediate such practices.

Similarly, the model code sets forth a fairly rigorous 

definition of neglect phrased in the context of failure to 

provide care and service necessary to maintain the physical and 

mental health of the disabled adult. Of significance, the 

neglect definition clearly includes the failure to provide the 

special care, treatment and supervision which may be required for 

the disabled adult. The code excludes from the definition of 

neglect the term "self-neglect", nor does the definition section 

embrace "exploitation". These terms, although important and 

certainly deserving of state intervention, are also difficult to
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interpret and enforce and, indeed, are better addressed elsewhere 

in state law and regulation.

Pursuant to subdivisions six and seven of the definitions 

section of the code, the term disabled adult is defined to 

include persons over eighteen years of age who suffer from a 

broad range of enumerated disabilities, including developmental 

disabilities, which are themselves defined drawing upon federal 

law.

As provided in subdivision four, the focus of the statute is 

upon abuse and neglect of disabled adults by persons and agencies 

responsible for their care. In this context, the phrase 

"caretaker” has been employed to encompass all relevant 

individuals, agencies or organizations providing care and 

services to the disabled adult. While the definition is broad in 

and of itself, expansion of coverage to include such situations 

as abuse of disabled adults in residential settings by other 

disabled residents, was considered administratively inappropriate 

and is clearly not intended.

Designating a state -agency to be responsible for 

implementing the reporting, investigation, and protective services 

provisions of the statute, as set forth in subdivision .five, 

presents conceptual difficulties. Typically, the reference here 

should be to the state social services agency, called the 

department of public welfare, the department of health and 

welfare, the department of human resources, or the like. 

Furthermore, so as to avoid the problems inherent in any system 

of self-investigation, the statute should specify that the state 

agency responsible for administering the abuse reporting and
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investigation system cannot be the agency that provides 

residential care and services to the disabled adult.

Ideally we would prefer to see the creation of a separate 

state agency to investigate abuse and neglect. Such an agency 

should be independent of any existing state department which 

operates, supervises or otherwise regulates the provision of 

residential care or services to disabled adults. However, this 

goal is difficult to attain, particularly in larger states, given 

existing variations in state organizational practices and the 

significant level of expenditures which would be required to 

establish an effective independent investigative body. 

Consequently, the model code is silent on this issue, although it 

is hoped that the states over time will strive to amend their 

laws to achieve this objective.

Also, the code does not prescribe a specific orgr tional 

pattern for the reporting and investigation of abuse an " '■ .j.glect 

or for the delivery of protective services. Again, variations in 

state administrative networks mitigate against any particular, 

uniform approach, and it also may be argued that legislating in 

this area may represent an unwarranted intrusion upon executive 

prerogatives. In any event, we would hope that whatever 

organizational system is established will facilitate, probably 

through the use of regional, county or other local offices, the 

objectives of expeditious investigation of abuse and neglect and 

the provision of protective services.

Further, with respect to the investigation of reports of 

abuse and neglect, subdivisions eight and fifteen define an
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"indicated" report as one for which an investigation determines 

there is some credible evidence of the alleged abuse or neglect; 

similarly, "unfounded" reports are those which do not.meet this 

test. Within this model statute, we have used this credible 

evidence standard rather than a higher, more exacting standard 

of judicial proof . (i.e., clear and convincing evidence or 

preponderance of the evidence). This is because the code is 

designed to trigger, as the result of investigation of suspected 

cases of abuse or neglect, the provision of protective services 

to disabled adults and does not, as described below, invoke nenal 

sanctions against an individual (which would require a higher 

standard of p roof).

Finally, subdivision eleven contains a broadly constructed 

definition of protective services, embracing a vide range of 

enumerated services to protect disabled adults from abuse and 

neglect.

(2) Reporters and Reports

The model code requires all persons coming into contact with

the disabled adult to report suspected cases of abuse and

neglect. In addition, to facilitate reporting and accountability,

the model code includes a non-exclusive listing of reporters such

as medical and health officials; social services, mental health

and other professionals; law enforcement officials; and the like.

It also provides for anonymous reporting so as to encourage

reports that might otherwise not be made. Anonymous reporting

was found to be a valuable source of indicated reports by Barry

2
University's study of abuse and neglect reports in Florida. The
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contents of abuse and neglect reports are set forth in detail and 

provision is also made for the taking of photographs, as well as 

x-rays by medical and other health service professionals, as

appropriate. The code requires a reporter who suspects a

disabled adult has died as a result of abuse or neglect to notify 

the appropriate medical examiner who, in turn, must report his 

findings to the police, the appropriate state or district 

attorney, and other officials. Persons reporting in good faith 

are granted immunity from civil or criminal liability which may 

result by reason of their actions, as are persons providing

protective services or otherwise cooperating under the provisions 

of the act. Requirements to report under the act should be 

expected to generally supercede privileged communication 

requirements extant in state law and professional practice.

(3) Whistleblower Protections

The model code incorporates detailed provisions found in a 

number of state laws prohibiting retaliatory action on the part 

of an employer against any employee filing a report under the 

act. It provides that reporters will have a civil cause of 

action for appropriate damages against any person engaging in 

enumerated retaliatory practices and establishes a rebuttable 

presumption that any such detrimental changes in a person's 

employment status, if made within 90 days of the filing of a 

report, are retaliatory.

(4) Penalties for Failure to Report; No Penalties for
Abuse/Neglect

The act provides that persons failing to report suspected
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cases of abuse or neglect of disabled adults will be guilty of a 

misdemeanor. It does not contain sanctions against persons 

committing acts of abuse or neglect. We wish to emphasize that 

the model code set forth in this report is intended do a non- 

punitive statute and has as its focus the reporting and 

investigation of abuse and neglect .and the delivery of protective 

services to disabled adults in appropriate cases. In this

context, to include appropriate judicial standards of proof

commensurate with penal law sanctions, as well as the criminal 

sanctions themselves, would be at direct odds with our intended 

focus.

Furthermore, when sanctions against abuse or neglect need to 

be invoked, state penal statutes can and should be utilized. They 

generally embrace acts of abuse or neglect under such terms as 

assault, battery, endangerment, rape and the like. Where state 

penal codes are not sufficient, particularly with respect to

"lesser" acts of abuse or neglect (i.e., slaps and pinches 

rather than aggravated assault; failure to provide high quality 

care and services rather than the absence of specific care or 

services) state administrative systems designed to regulate the 

provision of care and services to disabled adults should 

ordinarily establish and e' ?:>rce standards of practice through 

the use of such tools as super/ision, technical assistance,

training, discipline, transfer, and dismissal. When necessary, 

states should look to the improvement of both their penal 

statutes and administrative regulations in order to establish and 

enforce appropriate sanctions against abuse or neglect.



(5) Reporting and Investigating Procedures

The model code prescribes detailed time-limited reporting 

and investigation procedures including the immediate filing of 

oral reports and filing of written reports within forty-eight 

hours of oral reports. Further, investigations must commence 

within twenty-four hours of the receipt of the report. The 

investigation must include a comprehensive review of the cause, 

nature and extent of the suspected abuse or neglect; must 

provide for an interview with the disabled adult; and may, if 

determined necessary for the protection of the disabled adult, 

include medical, psychological, social, vocational and 

educational evaluation. Within ninety days of the receipt of a 

report an investigation must determine whether the report is 

"indicated" or "unfounded".

(6) State Central Register

The model statute provides for the establishment of a 

state central register of adult abuse and neglect capable of 

receiving reports of abuse and neglect, of identifying prior 

reports and of monitoring the provision of protective services to 

disabled adults twenty-four hours a day, seven days a week. 

States may wish to expand the scope of existing child abuse 

registers for this purpose. To effectuate these objectives, a 

single state-wide toll free telephone number is required for the 

register. Abuse/neglect reports and other information in the 

possession of the state department are treated as strictly 

confidential and are to be made available only to a specified 

list of persons as detailed in subdivision five of section twelve
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of the act. In addition, provision is made for transmitting upon 

request, to a reporter, a summary of the findings of and action 

taken in response to a report. The act also provides for access 

to information contained in tl e register for purposes of pre­

licensing and pre-employment screening of adult care agencies and 

workers.

The act further provides for the expungement from the state 

central register of all information identifying the subject of an 

abuse and neglect report unless an investigation determines 

that there is some crec-iole evidence of abuse or neglect. In 

these cases ( i.e., when reports are "indicated”) the record of 

the report to the central register must be sealed no later than 

five years subsequent to the date of indication. (Even when 

records are sealed, aggregate non-identifying data would still be 

available for statistical and policy planning purposes.) The act 

also contains provisions whereby the subject of a report may 

request amendment, sealing or expungement of the record of the 

report as well as' for fair hearings when the state agency does 

not comply with the person's request. Under the code, a person 

permitting or encouraging the release of confidential data 

contained in the state central register will be guilty of a 

misdemeanor.

(7) Taking a Disabled Adult into Protective Custody'

Under provisions of the model statute, employees of the 

state agency, law enforcement officials, physicians or hospitals 

may take a disabled adult into protective custody or keep such 

person in their custody without the consent of the persons's
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caretaker, if in their judgement the circumstances or conditions 

of the disabled adult present an imminent risk of death or of 

serious physical harm, and the disabled adult lacks the capacity 

to comprehend the nature ?nd consequences of remaining in such a 

situation. In these cases, the state agency must be notified and 

must immediately initiate judicial proceedings provided for in 

the act for approval " of short-term involuntary protective 

services.

(8) Provision of Protective Services; Judicial Proceedings for
Short-Term Involuntary Services

The model embraces and codifies the principle that needed 

protective services are to be provided on a voluntary basis 

(i.e., the disabled adult requests such services and/or agrees to 

their provision). The model -tatute also establishes judicial
•

procedures for the provision of short-term involuntary protective 

services when the state agency determines the t protective 

services are needed but the disabled adult, who faces imminent 

risk of death or serious harm, lacks the capacity to understand 

this condition. However, (a) refusal of the disabled adult to 

accept protective services or (b) mental illness, will not in 

themselves be sufficient evidence of such lack of capacity.

Under the terms of the statute, such proceedings are to be 

commenced only by the state agency in cou ;ts of appropriate 

jurisdiction (to be determined by the state legislature). The 

petition to seek involuntary services must, among other things, 

state facts showing that the services requested are necessitated 

Yy the situation and condition of the disabled adult and
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represent the least restrictive alternative available to protect 

the disabled adult (while still preserving his constitutional 

rights). Provisions are included for the appointment of counsel 

for the disabled adult as well as for a guardian ad litem in 

specific circumstances.

Proceedings for short-term involuntary protective services, 

which must have preference over all other issues in all courts, 

are to be commenced by service of an order to show cause 

returnable within forty-eight hours following its issuance. 

After a hearing at which the disabled adult is entitled to be 

present, in order to authorize the provision of short-term 

involuntary services, the court must find that all of the 

material allegations specified in the state agency's petition 

have been admitted or proven by clear and convincing proof. And, 

under the terms of the model code, no order may extend for more 

than seventy-two hours (with provision for only one seventy-two 

hour extension). Judicial orders may, amorg other things, provide 

for enjoining caretakers from interfering with the provision of 

protective services or with investigations of abuse and neglect? 

however, such orders may not order the removal of a disabled 

parson to a mental hospital. Further, the code stipulates that 

issuance of a judgement for short-term involuntary protective 

services will not be evidence of the " -ency or incompetency 

of a disabled adult.

As may be inferred from the above recitation, the statutory 

scheme for involuntary protective orders presented here rests 

upon the assumption that only short-term interventions are 

constitutionally appropriate for adults, absent a finding of the
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incompetency or other functional limitations of the adult. 

Indeed, the statute makes clear that longer term interventions 

may be sought but ^nly upon the initiation of judicial 

proceedings under applicable provisions of state law relative to 

guardianship, conservatorship or incompetency, or for emergency 

admissions to mental hospitals. Such proceedings are not 

precluded from commencing simultaneously with proceedings for 

short-term involuntary protective services. Similarly, any such 

pending incompetency, guardianship, or conservator proceedings 

would not preclude the commencement of proceedings for short-term 

involuntary protective services.

(9) Education and Training; Cooperation of Other Agencies

In its concluding sections, the model statute requires the 

state agency to conduct a continuing education and publicity 

campaign, including specifically the training of employees in 

residential facilities, to encourage the fullest degree of 

reporting under the act. Furthrer, to effectuate the purposes of 

the act, the state agency is authorized to request and receive 

cooperation, assistance and data from all state and local public 

and private agencies. Finally, agencies and facilities providing 

care and services to disabled adults must inform such persons of 

their rights to report cases of abuse or neglect and establish 

appropriate policies and procedures to facilitate such reporting.

(10) Oversight Responsibilities

Although no specific references are found in the code, 

states are encouraged to require notification of abuse/neglect
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reports to such advocacy agencies as: (1) protection and advocacy

agencies for developmentally disabled persons created pursuant to 

federal law, (2) aging ombudsman agencies also created pursuant 

to federal law or (3) other human rights advocacy committees or 

agencies which may exist or which are hereafter created by state 

legislatures. It is our belief that by including such 

notification, protection of disabled adults can be materially 

strengthened.
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Section 1. Title

This act shall be known and may be cited as the Adult

Abuse and Neglect Reporting Act of 198_

Section 2. Legislative Findings and Purpose

The legislature finds that disabled adults are in need of 

public protection to prevent them from suffering abuse and 

neglect at the hands of those responsible for their care,

whether such care is in the home, in community settings, or in

residential institutions. It is the purpose of this act to

encourage the expeditious reporting and investigation of 

suspected abuse and neglect of disabled adults and facilitate the 

provision of protective services in appropriate circumstances, 

while protecting the civil and constitutional rights of disabled 

adults.

Section 3. Definitions

When used in this act and unless the specific context indi­

cates otherwise:

1. "Abuse" means the infliction of physical injury by a 

caretaker so as to adversely affect the physical or emotional 

condition of the disabled adult, or failing to stop the inflic- 

tion of such injury, including the commission of a sex offense as 

defined in the state's penal statutes.

2. "Adversely affect the emotional condition" means injury 

to the intellectual or psychological capacity of the disabled 

adult as evidenced by an observable impairment in his ability to 

function within his normal range of performance and behavior.
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3. "Adversely affect the physical condition" means, but

shall not be limited to, causing death, permanent or temporary 

disfigurement, or impairment of any bodily organ or function.

4. "Caretaker" means a person, agency or organization,

including an operator, employee or volunteer of such person, 

agency or organization, responsible for providing care and ser­

vices to the disabled adult, as a result of family relationship, 

voluntary assumption of the responsibility, by contract or by 

operation of applicable provisions of state law.

5. "Department" means the state department of ___________ ,

which has primary responsibility for state efforts to facilitate 

the reporting and investigation of abuse and neglect of disabled 

adults and for the provision of protective services to disabled 

adults.

6. "Developmental disability" means a severe, chronic 

disability of a person which:

(a) is attributable to a mental or physical impairment or 
combination of mental and physical impairments;

(b) is manifest before the age of twenty-two;

(c) is likely to continue indefinitely;

(d) results in substantial functional limitations in three
or more of the following areas of major life
activity:

(i) self-care, (ii) receptive and expressive language, 
(iii) learning, (iv) mobility, (v) self-direction, 
(vi) capacity for independent living, and (vii) 
economic self-sufficiency; and

fe) reflects the person's need for a combination of 
special,inter-disciplinary or generic care, 
treatment, or other services which are of lifelong 
or extended duration and are individually planned 
and coordinated.
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7. "Disabled adult" means a person eighteen years of age 

and older who suffers from a condition of physica"'. or mental

incapacitation due to mental retardation, epilepsy, cerebral 

palsy, autism, organic brain damage caused by advanced age or 

other physical degeneration in connection therewith, or due to 

conditions incurred at any age which are the result of accident, 

organic brain damage, mental or physical illness, or continued 

consumption or absorption of substance-,, or due to other 

disabilities, including a developmental disability.

8. "Indicated report" means a report made pursuant to this 

act if an investigation determines that some credible evidence of 

the alleged abuse or neglect exists.

9. "Neglect" means the failure of a caretaker to provide 

the care and services necessary to maintain the physical and 

mental health of the disabled adult including but not limited to: 

food; clothing; shelter; medical, dental, optometric, psychiat­

ric, or surgical care; and special care, treatment and supervi­

sion made necessary by reason of disability.

10. "Petitioner" means an official of the department ini­

tiating a proceeding pursuant to section 16 of this act.

11. "Protective services" mean these services the objective 

of which is to protect disabled adults from abuse and neglect. 

Such protective services shall include, but are not limited to:

(a) evaluation of the need for protective services; (b) social 

casework for the purposes of planning and providing needed ser­

vices; (c) maintenance of the disabled adult in his own home 

through the provision of home health care, homemaker services,
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day care and chore services? (d) assistance in obtaining out-of- 

home services, including respite care, emergency housing and 

placement in residencial settings, as necessary; (e) obtaining 

f_.iancial benefits to which the disabled adult is entitled? (f) 

assistance in obtaining medical assistance and legal services; 

(g) seeking the appointment of a guardian or conservator or 

initiating incompetency proceedings; (h) securing transportation 

to and from service providers; and (i) other protective services 

for adults which are consistent with the provisions of this act 

and included in the state's comprehensive annual social services 

plan, as required by Title XX of the federal Social Security Act.

12. "Respondent" means the disabled adult on whose behalf 

a petition is initiated pursuant to section 16 of this act.

13. "State central register" means the state central 

register of adult abuse and neglect established in the depart­

ment pursuant to section 12 of this act.

14. "Subject of the report" means any disabled adult 

reported to the state central register and the person suspected 

cf committing acts of abuse or neglect also named in the report.

15. "Unfounded report" means any report made pursuant to 

this act unless an investigation determines that some credible 

evidence of the alleged abuse or neglect exists.



Section 4. Persons and Officials Required to Report Cases of 
Suspected Abuse or Neglect of Disabled Adults

All persons coming into contact with the disabled adult, 

when they have reasonable cause to believe that the disabled 

adult has been subject to abuse or neglect, shall report or cause 

a report to be made in accordance with this section. This 

includes but is not limited to: physicians; surgeons; medical

examiners; coroners; dentists; osteopaths; optometrists; 

chiropractors; podiatrists; medical residents; interns; psycholo­

gists; other mental health professionals; registered nurses; 

hospital personnel engaged in admission, examination, care or 

treatment of persons; Christian Science practitioners; school 

officials; social services workers; day care center workers; 

caretakers; police officers; and law enforcement officials. 

Whenever a person makes a report under this section in his capa­

city as a member of the staff of a medical or other public or 

private institution, school, facility, or agency, and does not 

wish to remain anonymous, he shall immediately notify the person 

in charge of such institution, school, facility, or agency or his 

designated agent, who then shall become responsible to report or 

cause reports to be made. However, nothing in this section is 

intended to require more than one report from any such facility, 

institution, school or agency.

I
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Reports of suspected abuse or neglect of disaoled adults

made pursuant to this act shall be made immediately by telephone 
*

and in writing within forty-eic/ht hours after such oral report. 

Oral reports shall be made to the state central register and

written reports shall be made to the department in a manner

prescribed by the department. Reports shall include as much of

the following information as possible: name and address of the

disabled adult and his caretaker, if known; the disabled adult's 

age, sex and race; the nature and extent of abuse or neglect of

the disabled adult including any evidence of prior abuse or

neglect; the name and address of the person responsible for 

committing suspected acts of abuse or neglect, if known; family

composition; the source of the report; the person making the

report and where he can be reached, if not wishing to remain

anonymous? the actions taken by the reporting source, including 

the taking of photographs and x-rays, removal or keeping of the 

disabled adult, or notifying the medical examiner or coroner; and 

any other information which the department may by regulation 

require, or the person making the report believes may be helpful 

in the furtherance of the purposes of this act. Written reports 

from persons reporting under this act, other than those who 

report anonymously, shall be admissable as evidence in any 

proceedings relating to abuse or neglect of a disabled adult.

S e c t i o n  5 .  R e p o r t i n g  P r o c e d u r e ?  C o n t e n t s  o f  R e p o r t



Persons reporting cases of suspected abuse or neglect of 

disabled adults may take or cause to be taken at public expense, 

photographs of the areas of trauma visible on a disabled adult 

who is subject to a report and, if medically indicated, medica] 

and other health services personnel specified in section 4 may 

cause a radiological examination to be performed on the 

disabled adult. Any photographs or x-rays taken shall be sent to 

the department at the time the written report is sent, or as soon 

thereafter as possible. Whenever a person makes a report under 

this act in his capacity as a member of the staff of a medical or 

other public or private institution, school, facility or agency, 

and does not wish to remain anonymous, he shall immediately 

notify the person in charge of such institution, school, facility 

or agency, or his designated agent, who may then take or cause 

to be taken at public expense color photographs of visible 

trauma and may, if he is a medical or other health service 

professional specified in section 4 and if medically indicated, 

cause a radiological examination to be performed on the disabled 

adult.

Section 7. Mandatory Reporting to and Post-Mortem Investi­
gation of Deaths by Medical Examiner or Coroner

Persons making repovts of suspected abuse or neglect of 

disabled adults, who ha^e reasonable cause to believe that a 

disabled adult died as a result of abuse or neglect shall notify 

the appropriate medical examiner or coroner. The medical 

examiner or coroner shall accept the notification for investiga­

tion and shall report his findings to the police, the appropriate

S e c t i o n  6 .  O b l i g a t i o n  o f  R e p o r t e r s
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state or district cittorney, the department and if the institution 

making the report is a hospital, to the hospital.



Section 8, Immunity from Liability

Any person participating in good faith in the making of a 

report, the taking of photographs, the provision of protective 

services, or otherwise cooperating under the provisions of this 

act, shall have immunity from any liability, civil or criminal, 

that might otherwise result by reason of such actions. For the 

purpose of any proceeding, civil or criminal, the good faith of 

any such person shall be presumed, providing that such liability 

did not result from the willful act or gross negligence of such 

person. Nothing contained in this section shall be deemed to 

grant immunity, civil or criminal, to any person suspected of 

having abused or neglected a disabled adult.

Section 9. Retaliatory Action By Employer Prohibited

No employer or supervisor may discharge, demote, transfer, 

reduce pay, benefits or vnrk privileges, prepare a negative work 

performance evaluation or take rny other action detrimental to 

any employee vho files a report in accordance with the provisions 

of this act, by reason of such report. Any person making a 

report under this act shall have a civil cause of action for 

appropriate compensatory and punitive damages against any person 

who causes such detrimental changes in the employment status of 

the reporting party by reason of his making such report. There 

shall be a rebuttable presumption that any such detrimental 

change in the employment status of the reporter, if made within 

90 days of the filing of a report under this act, is retaliatory.

Section 10. Penalties for Failure to Report

Persons required to report cases of suspected abuse or
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neglect of disabled adults who knowingly and willfully fail to do 

so shall be guilty of a misdemeanor.

Section 11. Investigation: Content and Procedure

1. (a) Upon receipt of a report of suspected abuse or

neglect of a disabled adult, the department shall commence, or 

cause to be commenced within twenty-four hours, an appropriate 

investigation of the report and the fact:- alleged therein, which 

investigation shall include: a determination of the nature,

extent and cause of the suspected abuse' or neglect; examination 

of evidence; identification, if possible, of the person alleged 

to be responsible for such abuse or neglect; the names and 

conditions of other adults in the place of residence; evaluation 

of caretakers, as appropriate; the environment of the residence 

of Lhe disabled adult; th< relationship of the disabled adult to 

the caretaker; an evaluation as to whether or not the disabled 

adult -would consent to the provision of protective services; 

determination of the risk to such disabled adult if he continues 

to remain in the existing place of residence; and any other 

relevant information. After seeing to the safety of the disabled 

adult ' as provided in section 14, the department shall forthwith 

notify the subjects of the report in writing of the existence of 

the report and their rights pursuant to this act in regard to 

amendment or expungement.

(b) The investigation shall include an interview with 

the disabled adult which shall be conducted by a personal visit 

with the adult in the adult's place of residence, in an office of 

the department, or by any other means available to the depart­
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m en t .

(c) If the department determines a need exists in

order to protect the disabled adult, the investigation may 

include a medical, psychological, social, vocational and 

educational evaluation and review of the circumstances,

conditions and needs o\ the disabled adult.

2. The department shall determine within ninety days after 

receipt of the report, whether the report is "indicated" or 

"unfounded".

3. Based on such investigation and evaluation the 

department shall determine the need for and arrange for the 

provision of appropriate protective services, and monitor and 

evaluate the provision of such services.
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1. There shall be established in the department a statewide 

central register of adult abuse and neglect reports made pursuant 

to this act.

2. The state central register shall be capable of receiving 

oral, electronic and written reports of abuse or neglect of 

disabled adults, of immediately identifying prior reports of 

disabled adult abuse or neglect involving the subject(s) of the 

report, and of monitoring the provision of protective services 

to disabled adults twenty-four hours a day, seven days a .week. 

To effectuate this purpose, there shall be established a single 

statewide toll free telephone number that all persons may use to 

report cases of suspected abuse or neglect of disabled adults. 

Such oral reports shall be immediately transmitted orally or 

electronically by the state central register to the- appropriate 

state or local office designated by the department to 

investigate suspected cases of abuse or neglect of disabled

adults. If the records indicate a previous report concerning a 

subject of the report or other pertinent information, the

appropriate state or local office shall be immediately notified

of the fact.

3. The state central register shall include but not be 

limited to the following information: all the information in the 

written report; a record of the final disposition of the report, 

including protective services offered and provided, whether 

voluntarily or on an involuntary basis, pursuant to sections 15 

and 16; plans for the provision of protective services; the names 

and identifying data, dates, and c i r c m s ta n ce s  of any person

S e c t i o n  1 2 .  S t a t e  C e n t r a l  R e g i s t e r  o f  A d u l t  A b u s e  a n d  N e g l e c t
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requesting or receiving information from the register; and any 

other information which the department believes may be helpful in 

the furtherance of the purposes of this act.

4. The state central register shall be operated in such a 

manner as to enable the department to: (a) monitor and evaluate 

the reporting and investigation of suspected abuse or neglect of 

disabled adults and the provision of protective services to such 

persons and to report thereon; {b ) maintain and produce aggregate 

statistics for monitoring patterns of abuse or neglect of 

disabled adults; and (c) serve as a resource for the evaluation, 

management and planning of preventive and remedial services for 

disabled adults who have been subject to abuse or neglect.

5. Reports made pursuant to this act as well as any other,

information obtained, reports' written, or photographs and x-rays

taken concerning such reports, in the possession of the 

department or any state or local office designated by it to 

investigate suspected cases of abuse or neglect of disabled 

adults, shall be confidential and shall only be made available 

to: (a) a person authorized by section 14 to take the disabled

adult into protective custody when such person has before him a 

disabled adult whom he reasonably suspects may be abused or

neglected and such person requires the information in the record 

to determine whether to take the disabled adult into protective 

custody; (b) any person who is the subject of a report; (c) a 

court, upon finding that the information in the record is

necessary for the determination of an issue before the court; (d) 

a grand jury, upon finding that the information in the record is
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necessary for the determination of charges before the grand jury;

(e) any person engaged in a bona fide research purpose provided, 

however, that _no information identifying the subject of the 

report shall be made available to the researcher unless it is 

absclutely necessary to the research purpose and the department 

gives prior approval and suitable arrangements have been made to 

maintain the confidentiality of such data; (f) employees or 

agents of the department responsible for investigating reports of 

suspected abuse or neglect of disabled adults; and (g) 

appropriate officials of the department responsible for 

administration or supervision of the department's program for 

reporting and investigation of suspected abuse or n e g ^ c t  of 

disabled adults and for the provision of protective services, 

when carrying out their official duties. . In addition, persons 

making reports shall.receive, upon request, a summary of the 

findings of and action taken in response to the report, pursuant 

to the regulations of the department. A person given access to 

the names or other information identifying the subject of the 

report, except the subject of the report, shall not divulge or 

make public such identifying information unless he is a district 

attorney or other law enforcement official and the purpose of 

such disclosure is to initiate court action.

6. Unless an investigation of a report conducted pursuant 

to this act determines that there is some credible evidence of 

the alleged abuse or neglect, all information identifying the 

subject of the report shall be expunged from the state central 

register and from the records of any office or agency of the 

department designated to investigate suspected abuse or neglect
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of disabled adults, forthwith.

7. In all other cases, the record of the report to the 

state central register shall be sealed no later than five years 

subsequent to the date the report is indicated. Once sealed, a 

record shall not otherwise be available unless the department, 

upon notice to the subject of the report, gives its approval 

for an appropriate reason. In any case and at any time, the 

department may amend, seal or expunge any record upon cood cause 

shown and notice to the subject of the report.

8. At any time, a subject of a report may receive, upon

request, a copy of all information contained in the state central 

register; provided, however, that the department shall not 

release data that would identify the person who made the report 

or who cooperated in a subsequent investigation, which it 

reasonably finds will be detrimental to the safety or interests 

of such person, without the written consent of such person.

9. Within thirty days time subsequent to the completion of

the investigation, a subject of a report may request the

department to amend, seal or expunge the record of the report. 

If the department refuses or does not act within a reasonable 

time, but in no event later than thirty days after such request, 

the subject shall have the right to a fair hearing to determine 

whether the record of the report in the state central register 

should be amended or expunged on the grounds that it is 

inaccurate or it is being maintained in a manner inconsistent 

with this act. The burden of proof in such hearing shall be on 

the department. In such hearing, the fact that there was an
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indicated report of abuse or neglect shall be presumptive 

evidence that the report was substantiated. The department may 

make any appropriate order respecting the amendment or expunge­

ment of the record to make it accurate or consistent with the 

requirements of this act.

10. Written notice of any expungement or amendment of any 

record made pursuant to the provisions of this act, shall be 

served upon each subject of such record.

11. Any person who willfully permits and any person who 

encourages the release of any data and information contained in 

the state central register to persons or agencies not permitted 

by this act shall be guilty of a misdemeanor.

i
I
i
i
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Section 13. Additional Access to Information Contained in 
the State Central Register: Pre-Licensing and 
Pre-Employment Screening

1 (a) A public or private agency which has received an

application for a certificate or license to receive, board or
•

keep a disabled adult pursuant to applicable provisions of state 

law, shall inquire of the department and the apartment shall 

inform such agency, whether the applicant has been or is 

currently the subject of an indicated report on file with the 

state central register pursuant to this act.

(b) A public or private agency receiving, boarding, 

or keeping disabled adults shall inquire of the department and

the department shall inform such agency, whether any person who

is actively being considered for employment with adult care

responsibilities has been or is currently the subject of an 

indicated report on file with the state central register pursuant 

to this act.

(c) Any person who has applied for a certificate or

license, to receive, board or keep a disabled adult or who has 

applied to a public or private agency to be an employee with 

adult care responsibilities shall be notified by such agency at 

the time of application that the agency will inquire of the 

department whether such person has been or is the subject of an 

indicated report of abuse or neglect. The agency shall notify 

the applicant of the department's response.

(d) The department shall inform the agency that the

person has been ot currently is the subject of an indicated

report of abuse or neglect only if: (i) the time for the subject

of the report to request a fair hearing pursuant to subdivision 9
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of section 12 of this act has expired without any such request

having been made; or (ii) such request was made within such time
*

and the fair hearing has been finally determined by the 

department and the record of the report has not been amended, 

sealed or expunged.

2. (a) Upon notification by the department that any person

who has applied for a license or certificate to receive, board or 

keep a disabled adult is the subject of an indicated report of 

abuse or ‘leglect, such agency shall determine on the basis of 

information it has available whether to approve such application; 

provided, however that if such application is approved such 

agency shall maintain a written record as part of the application 

file of the specific reasons why such person was determined to 

be appropriate to receive the placement of a disabled adult.

(b) Upon denial of such application by a public or 

private agency, such agency shall furnish the applicant with a 

written statement setting forth its reasons for the denial.

(c) If the reasons for such denial include the fact 

that the person is the subject of an indicated report of abuse or 

neglect, such person may request from the department, and shall 

be granted, a fair hearing in accordance with applicable

provisions of state law.

(d)' At'any such hearing, the sole question before the 

department shall be whether the applicant has been shown by a 

fair preponderance of the evidence to have committed the act or 

acts of abuse or neglect giving rise to the indicated report and 

if so, whether such person has been rehabilitated so that the
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health, safety and welfare of a disabled adult will not be 

endangered , if such person's application for a license or 

certificate is approved. In such hearing, the burden of proof on 

the issue of the rehabilitation of the applicant shall be upon 

the applicant.

Section 14. Taking A'Disabled Adult into Protective Custody

The department acting through designated employees, a police 

officer, or a law enforcement official, may take a disabled adult 

into emergency protective custody, or any such person or any 

person in charge of a hospital or similar institution or any 

physician treating a disabled adult may keep such person in his 

custody without the consent of such person’s caretaker, whether 

or not medical treatment is required, if the circumstances or 

condition of the disabled adult are such that continuing in the 

care of such person's caretaker presents an imminent risk of 

death or of serious physical harm and such adult lacks the 

capacity to comprehend the nature and consequences of remaining 

in a situation that presents such imminent danger to his health 

or safety. In such cases, the department shall be notified 

forthwith of the taking of such disabled adult into emergency 

protective custody and the department shall immediately initiate 

a judicial proceeding pursuant to section 16 of this act.

S e c t i o n  15. Provision of Protective Services; Voluntary Basis

The department shall provide or arrange for the provision of 

protective services through the purchase of services from 

appropriate public and private agencies, to a disabled adult 

found to have been subject to abuse or neglect, when the
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department has determined that based upon its investigation and 

evaluation pursuant to section 11, (1) the disabled . adult

requires such services; (2) the disabled adult has requested such 

services; and/or (3) when any interested party has requested the 

provision of such servic.es on behalf of the disabled adult, and 

the disabled adult consents to their provision. Such services 

shall be discontinued upon the request of the disabled =>dult.
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1. In the event that the department determines that (a) 

the disabled adult is in need of protective services; (b) such 

person is • in a situation or condition which poses an imminent 

risk of death or cf serious physical harm; and (c) such person 

lacks the capacity to u .derstand the nature and consequences of 

remaining in such situation or condition; the department shall 

initiate proceedings pursuant to this section in courts of 

appropriate jurisdiction for the short-term provision of 

involuntary protective servr» s; provided, however, that (i) 

refusal of the disabled adult to accept protective services shall 

not in itself be sufficient evidence of such lack of capacity; 

and -(ii) mental illness shall not in itself be sufficient 

evidence of such lack of capacity.

2. Jurisdiction and Venue

A petition for the provision of short-term involuntary 

protective services shall be made to a court of appropriate 

jurisdiction held in the county in which the disabled adult 

resides or is found or in a county adjacent to the county in 

which the disabled adult resides or is found.

Z. Petition

(a) a special proceeding to obtain an order authorizing 

the provision of short-term involuntary protective services may 

only be initiated by the department.

(b) The petition shall state, insofar as the facts can 

be ascertained with reasonable diligence: (i) the name, age and

physical description of the disabled adult; and (ii) the address 

or other location where the disabled adult can be found.

S e c t i o n  16. S h o r t - T e r m  I n v o l u n t a r y  Prote ctive Services
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(c) The petition shall state facts showing: (i) that

the disabled adult who is the subject of this petition meets the 

conditions set forth in subdivision 1 of this section; (ii) 

the specific short-term involuntary protective services 

petitioned for, how such services would remedy the situation or 

condition which poses an imminent risk of death or of serious 

physical harm to the disabled adult, and that such services with 

respect to extent or duration are the least restrictive 

alternative required to protect the disabled adult; (iii) that 

the short-term involuntary protective services being applied for 

are necessitated by the situation or condition described in 

subdivision 1 of this section; (iv) that the relief sought 

reflects, insofar as is possible, a comprehensive evaluation of 

the condition and service needs of the disabled adult; (vi) that 

other voluntary protective services have been tried and have 

failed to remedy the situation and that a future, voluntary, less 

restrictive alternative would not be appropriate or would not be 

available; (vi) if a change in the disabled adult's physical 

location is being applied for, that remedy of the dangerous 

situation or condition described in subdivision 1 of this 

section is not appropriate in the existing physical surroundings 

of the disabled adult; (vii) any inconsistency known to the 

petitioner between the proposed short-term involuntary protective 

services and the disabled adult's religious beliefs; (viii) that, 

if it reasonably appears that the disabled adult does not 

understand the English language, that reasonable efforts have 

been made to communicate with the disabled adult in a language he
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understands; (ix) that no prior application has been made for the 

relief requested or for any similar • relief, or if prior 

application has been made, the determination thereof, and the new 

facts, if any, that were not previously shown which warrant a 

renewal of the application.

(d) The petition shall be verified. Any allegations 

which are not based upon personal knowledge shall be supported by

affidavits provided by a person or persons having such knowledge.

Such affidavits shall be attached to the petition.

4. Commencement of proceedings

(a) A special proceeding to obtain an order authorizing 

the provision of short-term involuntary protective services shall 

be commenced by service of an order to show cause, the petition 

and supporting affidavits, if any.

(b) The order to show cause shall set forth: (i) the

protective services to be provided if the petition is granted;

(ii) the date, place, and time of the hearing to determine

whether the petition is to be granted; (iii) that the respondent 

is entitled to counsel at all stages of the proceedings, that 

upon granting the order to show cause, the court shall assign 

counsel, whose name, address and telephone number shall be 

included in the order, to assist the respondent, and that the

respondent is free at any time to discharge the counsel assigned

by the court; (iv) that if the respondent or retained

counsel does not appear at the hearing to determine whether the 

petition is to be granted, the court will appoint a guardian ad 

litem; (v) that if the respondent discharges that assigned 

counsel prior to the hearing to determine if the petition is to
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be granted, such counsel shall report this fact to the court no

later than the commencement of the hearing and shall appear at 

the hearing unless otherwise relieved by the court; and (vi) that 

a copy of the order to show cause, the petition, and supporting 

affidavits, if any, shall be served upon the respondent.

(c) Petitioner shall cause the order to show cause, the 

petition, and supporting affidavits if any, to be delivered to 

the counsel assigned by the court.

id) The order to show cause shall be made returnable 

within forty-eight hours following its issuance unless such 

forty-eignt hour period ends on a day in which the court is not 

in session, in which case the return date shall be the first 

business day following issuance of the order to show cause.

5. Service

(a) Service of the order to show cause, the petition, 

and supporting affidavits, if any, shall be made upon the 

respondent by any of the methods permitted by applicable 

provisions of the state's civil practice law and rules. 

Notwithstanding any other provision of law to the contrary, 

Saturday and Sunday service is valid.

(b) The respondent shall be authorized to answer either 

orally or in writing.

6. Hearing

(a) Upon the return date designated in the order to 

show cause issued pursuant to subdivision 4 of this section, a 

hearing shall be held forthwith.

(b) The disabled adult shall be entitled to be present



at the hearing.

(c) Adjournments shall b.e 'permitted only for good cause 

shown. In granting adjournments the court shall consider the 

need to provide short-term involuntary protective services 

expeditiously.

(d) At the conclusion of the hearing, the court shall 

issue for the record a statement of its findings of fact and 

conclusions of law.

7. Preference

The special proceedings authorized by this act shall 

have preference over all other causes in all courts of 

appropriate jurisdiction.

8. Findings

After a hearing, the court must find in order to 

authorize the provision of short-term involuntary protective 

services that all of the material allegations as specified in 

paragraph (c) of subdivision 3 of this section have been admitted 

or proven by clear and convincing proof.

9. Judgement

(a) The court, upon making the findings required by 

subdivision 8 herein, shall direct the entry of a judgement 

authorizing the provision of short-term involuntary protective 

services to the disabled adult.

(b) A judgement authorizing short-term involuntary 

protective services to be provided to a disabled adult: (i) shall 

prescribe those specific protective services, as defined in 

section 3 of this act, which are to be provided and what 

person or persons are authorized or ordered to provide them; and
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(ii) shall not provide for any forcible entry, unless the persons 

so entering are accompanied by a police officer or other duly 

authorized law enforcement official; .and (iii) shall require 

persons acting under subparagraphs (i) and (ii) of this paragraph 

to submit a written report to the court withir one week following 

the commencement of the ordered protective services.

(c) The judgement may order any other public or law 

enforcement official to render such assistance and cooperation as 

shall be within his legal authority, including action to enjoin a 

caretaker from interfering with the investigation of alleged acts 

of abuse and neglect pursuant to this act, or provision of 

protective services ordered by this section, as may be required 

to further the objectives of this act.

(d) The judgement shall not order the removal of a

disabled adult to a mental hospital.

(e) Issuance of the judgement shall not be evidence of 

the competency or incompetency of the disabled adult.

(f) No order issued pursuant to this section shall 

extend for more than seventy-two hours. An original order may be 

renewed once for up to another seventy-two hour period upon 

showing by the petitioner to the court that continuation is 

necessary to remedy the original situation or condition. No

further renewals shall be permitted.

(g) In no event shall the short-term involuntary ser­

vices authorized to be provided to a disabled adult by the

judgment be more extensive than those which are necessary to 

remedy the situation or condition which poses an imminent risk
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of death or of serious physical harm to the disabled adult.

(h) Notice of the judgement rendered by the court shall 

be given to the respondent personally, or if personal service is 

not possible, in whatever other fashion the court shall 

prescribe.

10. Appeals

Appeals arising from the issuance of judgements

pursuant to the provision of this section shall be expedited.

11. The assigned counsel and the guardian ad litem

appointed by the court shall be reimbursed for their services 

pursuant to applicable provisions of state law.

12. Nothing in this section shall preclude the simultaneous 

commencement of incompetency, conservatorship or guardianship 

proceedings, or proceedings for emergency admission to mental 

hospitals under applicable provisions of state law. Any such 

pending proceedings shall not preclude commencement of a

proceeding under this section.

13. No existing right or remedy of any character shall be 

lost, impaired or affected by reason of this section.

Section 17. Education and Training

The department, within appropriations available therefor, 

shall conduct a continuing publicity and education program 

including specifically the training of employees in residential 

facilities, to encourage the fullest degree of reporting of 

suspected abuse or neglect of disabled adults. The program shall 

include, but not be limited to, responsibility, obligations, and 

powers under this act as well as the identification and diagnosis
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-  __  , ___________  _______________________

of abuse and neglect of disabled adults, and the procedures of 

the department and other duly authorized public and private 

agencies.'

Section 18. Cooperation of Other Agencies

1. To effectuate the purposes of this act, the department 

may request and shall receive from departments, .boards, bureaus 

or other agencies of the state, or m y  of its political 

subdivisions, including law enforcement agencies, or any duly 

authorized agency, or any other agency providing services to 

disabled adults such assistance, cooperation and data as . will 

enable the department to fulfill its responsibilities.

2. All agencies, facilities, or institutions providing 

care and services to disabled adults shall inform such persons of 

their rights to report incidents of abuse or neglect, and shall 

establish appropriate policies and procedures co facilitate such 

reporting.
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161-C: 25 PUBLIC SAFETY AND W ELFA R E

II. Any money realized by the division by proceedings under this clinp- 
ter shall be distributed in accordance with the rules fo r  distribution estab­
lished by the division.

S o u rce . 1977, 689 : 1. 1985, 331 : 19, c(T. A m en d m en ts— 1985 . D e s ig n a te d  th e  
O ct. 1, 1985. ex is tin g  p r o v is io n s  o f  th o  sec tio n  a s  p a r .

I anti added  p a r .  I I .

161-C: 25 Unidentified Funds. All fec9, costs, a ttorney fees, interest 
payments mid funds received by tiie director, unidentifiable as to the sup­
port account against which they should be credited, shall be held in an 
administrative expense account from which the d irector  mny make dis­
bursement for any expenses incurred in the administration of this chapter.

S o a r r e .  1977, 6 8 9 :1 ,  e g .  J u ly  I ,  1977.

161-C: 26 Charging Off Uncollected Funds. Any support debt due the 
division from a responsible parent which the d irec tor  deems uncollectible 
may be transferred from accounts receivable to a  suspense account and 
cease to be accounted as an asset; provided, that a t  a n y  time after 6 years 
from the date a support debt was incurred, the d irector  may charge oil as 
uncollectible any support debt upon which the d irec tor  finds there is no 
available, practical, or lawful means by which said deb t  muy be collected; 
provided fu rther tha t  no proceedings or action under the  provisions of this 
chapter may be begun after expiration of said 6 y e a r  period to institute 
collection of a support debt. Nothing herein shall be construed to render 
invalid or nonactionable a supiiort lien filed prior to  the expiration of 
said 6 year period or an assignment of earnings or o rder to withhold nnd 
deliver executed prior to the expiration of said 6 y e a r  period.

B ource. 1977, 6 6 9 : 1, e g .  J u ly  1, 1977.

161-C: 26-a Reporting to Credit Agencies.
I. Notwithstanding the provisions of KSA 359-C o r  nny other law to 

the contrary, any obligor who owes child support arrearages pnynble to 
or through the division shall he deemed to have authorized disclosure of 
his financial records to consumer reporting agencies by the division.

II. Notwithstanding any oilier law to the contrary , any obligor who 
owes child support arrearage payable to or through th e  division shall be 
deemed to have authorized disclosure of his financial records to the divi­
sion of human services by consumer reporting agencies.

III. The division shnli give prior notice to the obligor tha t  such financial 
disclosure is authorized ami of the procedures through which he may con­
test the accuracy of the information to be disclosed.

IV. The division nnd nny consumer reporting agency which discloses 
financial records under this Reclion shall not be sub jec t  to civil liability or 
criminal prosecution which is based upon its disclosure under this section.

S o u rce . 1985, 331 : 20, e g .  O ct. 1, 1986.

C r o s s  ncrencacrs

D isc lo su re  o f  fin an c ia l In fo rm a tio n  o r  re co rd s  by fin an c ia l I n s t i tu t io n s  a n d  e m p lo y e rs  
o r  o b lig o rs , see  U SA  1G I-C: 3 -a .

IGI-C: 27 Judicial Review. Any person who is aggrieved by nny notion 
of the director relative to the administrative process under this chapter 
may appeal to the superior court.

PROTECTIVE SERVICES TO ADULTS 1G1-U:

S ource . 1977, 6 8 9 :1 .  1985, 3 3 1 :2 1 ,  e g .  A m e n d m e n ts — 1985. A m ended  s e c t io n  
O ct. 1, 1985. g e n e ra l ly .

1G1-C: 28 Rulemuking. The director is hereby authorized subject to 
RSA 611-A to adopt such rules not inconsistent with this chapter as mny 
bo necessary to the ellicient administration of the functions with which 
he is charged under th is  chapter.

S ource . 1977, 6 8 9 : 1. 1983, 2 4 2 :4 ,  e g .  ru le s "  a n d  d e le te d  " a n d  re g u la tio n s "  th e r e -
J u n e  18, 1983. a f te r .

A m en d m en ts— 1983. S u b s t i tu te d  " a d o p t"  
fo r  "m o k e  and  p u b l i s h "  p re c e d in g  "a u ch

161-C: 29 Separability of Provisions. If any provision of this chapter, 
or the application thereof to any person or circumstance, is held invalid 
tho remainder of the chapter, nnd the application of such provision to other 
persons or circumstances shall not be affected thereby.

S o urce . 1977, 6 8 9 :1 ,  e g .  J u ly  1, 1977.

CHAPTER 1GI-D

P R O T E C T IV E  S E R V IC E S  T O  A D U L T S

1C1-D: 1 P u rp o se .
1G1-D: 2 D efin itions.
161-D : 3 R ep o rts  o f  A d u l t  A b u s e ;  I n ­

v e s tig a tio n s .
1 6 1 -D :3 -a  Im m u n ity  f r o m  L ia b ili ty .
161-D : 3 -b  A b ro g a tio n  o f  P r iv ile g e d  C om ­

m u n ic a tio n .

Im p lem en ta tio n  p la n  f o r  c re a t io n  o f d iv i­
s io n  o f c ld c ily  an d  a d u l t  s e rv ic e s — O en cr- 
i l ly .  1086, 1 2 8 :4 , e g .  S e p t .  1, 1986, p r o ­
vided In p a r t :  "A ll s u p p o r t  s e rv ice s  to  a ll 
s e g m e n ts  of th e  e ld e r ly  a n d  a d u l t  p o p u la ­
tio n  o f  th e  s ta te  e x c e p t  In co m e  s u p p le m e n ­
ta tio n  slioll be c o n s o lid a te d  In one  a d m in ­
is t r a t iv e  u n it to  th e  g r c n t c s t  e x te n t  p o s ­
sib le . T h e  c o m m is s io n e r  o f  h c n l lh  nnd 
h u m a n  serv ices  Is, th e r e f o r e ,  d ire c te d  to 
co n su lt w ith  llio d i r e c to r  o f  th e  s tn tc  co u n ­
cil on a g in g  and  n n y  o th e r  m e m b e rs  o f 
th o  d ire c to r’s s l a g  o r  th o  c o m m is s io n e r’s  
ow n a ta g  o r nny o th e r  p e rs o n a .  T h e  com ­
m iss io n e r la then , a f t e r  c o n s u l t in g  w ith  tho  
m em b ers  o f the  s t a t e  c o u n c i l  on  a g in g , to  
p re p a re  and  su b m it a n  Im p le m e n ta t io n  p lan  
c re a t in g  a d iv is ion  o f  e ld e r ly  nn d  a d u lt  
se rv ice s  by S e p te m b e r  1, 1986. T h e  p lan  
sh a ll be su b m itted  to ,  n n d  re v ie w ed  nnd 
ap p ro v ed  by, a  jo in t  c o m m it te e  o f  tho 
le g is la tu re  c o n s is tin g  o f  th o  e x e c u tiv e  d e ­
p a r tm e n ts  c o m m ittee  o f  t h e  s e n n te  nn d  tho 
ex ccu tlv o  d e p a r tm e n ts  n n d  a d m in is lr a t io n  
com m itte e  o f th e  h o u so  o f  r e p re s e n ta t iv e s ."

161-D : 3-c  R e g is try .
161-D : 3 -d  P e n a lty  fo r  V iolation .
161-1): 4 D u tie s  a n d  R esponsib ilities . 
1 G I-D :5  G u a rd ia n sh ip .
IG I-I): 6-a E n t ry  o f  P rem ise s .
1 6 l - I ) :6 - b  C o u r t  O rd e re d  E x am in a tio n . 
161-D : 6 R u le m ak in g .

— In c lu s io n  In p la n  o f func tions, p o w ers , 
d u tie s ,  e tc .,  o f d h i s io n  o f hum an  s e rv ic e s  
re la t in g  lo  so c ia l s e rv ic e s  lo  (he c ld c ily  
a n d ;a d u l ls  t r a n s f e r r e d  to  d iv ision  o f e ld e r ­
ly  an d  a d u l t  s e rv ic e s .  1986, 128 :12 , e g .  
J a n  1, 1987, p ro v id e d :

" | .  T h e  fu n c tio n s ,  p o w ers , d u tie s  n n d  
re s p o n s ib il itie s  o f th e  d iv ision  of h u m a n  
se rv ic e s , u n d e r  R S A  1 6 1 :2 , IV -n; R S A  
16 1 12, X II; R SA  1 6 1 :2 . I ; RSA 1 6 1 :2 ,  
X II n ; R SA  1 6 1 :0 ;  a n d  R SA  1GI-1) w h ich  
re la te  to  cocinl se rv ic e s  fo r  the c ld c i ly  
am i n d n lt p o p u la tio n s , n re  hereby  t r a n s ­
fe r r e d  to  th e  d iv is io n  o f e lde rly  and a d u l t  
se rv ice s .

“ II . T h e  t r a n s f e r  p ro v id ed  fo r In p n ra -  
g rn p li I o f  th is  se c tio n  sh a ll include p e r ­
so n n e l, books, p a p e rs ,  reco rd s , e q u ip m e n t, 
un ex p en d ed  n p p ro p r ln tin u s  o r  o th e r  fu n d s , 
c o u trn c ts , a c t io n s , an d  o th e r  p ro p e rly , r e ­
so u rc e s  o r  o b lig a tio n s  o f nny  kind o f th e  
d iv is io n  o f Im m an  serv ices . T he t r a n s f e r  
desc rib ed  in th is  se c tio n  shall be In rlm le il 
In th e  im p le m e n ta tio n  p lan  under scv tiu n  
4 o f th is  a c t  (sec  19RG, 128: 4, which is s e t  
o u t a s  a  n o te  a b o v e ] ."



161-D: 1 PU13LICSAFETY AND WELFARE

161-D: 1 Purpose. The purpose of this chapter is to provide protection 
for incapacitated adults who nrc neglected, abused, nnd exploited. Implicit 
In Uils chapter is the philosophy that whenever possible family life should 
be strengthened nnd each ndult should live In safe, sanitary conditions 
and live his own life without interruption from state government. Only 
when this principle should become impossible should legal proceedings bo 
Initiated in order lo core for and protect such ndults.

S o u re r . 1977, 4 G 4 :1, e g .  S e p t.  10, 1977.

161 -I>: 2 Definitions. In this chapter:
I. "A dult"  menns any person who Is 18 years of age or older who Is 

found to manifest a degree of incapacity by reason of limited mental or 
physical function which may result in harm or hazard to himself o r  others 
or who i3 a person unable to manage his estate.

II. "Director" means the director of the division of human services, 
department of health and human services. [Amended 1983. 291: 1 1 II. 
eif. July 1, 1985.J

III. "Protective services” means services nnd action which wilt, through 
voluntary agreement or through appropriate court action, prevent neglect, 
nhuse or exploitation of ndults. Such services shall include, bu t not be 
limited to, supervision, guidance, counseling nnd, when necessary, assistance 
in the securing of sanitary and nonhazardous living accommodations, and 
mental nnd physical examinations. However, protective services shall not 
include voluntary commitment to the sta le  hospital or the s ta te  school 
unless snid commitments are made pursuant to RSA 135-B or RSA 171-A.

IV. “Abuse” means intentional use of physical force, non-nccldental 
injury as the  result of acts or omissions, mental anguish, or unreasonable 
confinement.

V. "Neglect” means a pattern of conduct ra ther  than action or  omission 
which results in deprivation of services tha t  aro necessary to maintain 
minimum mental and physical health.

VI. "Exploitation" means the Illegal o r  improper use of an incapacitated 
adult or his resources for another's profit or advantage.

VII. "Serious bodily Injury” means nny barm to the body which causes 
severe, permanent or protracted loss of or impairment to the health or 
of the function of any pa r t  of the body. [Added 1983, 59:1, eif. July 18. 
1983.]

S ource. 1977, 461 : 1. 1983, 69 : 1, e g .  “ d e p o r tm e n t  o f  h e a l th  a n d  h u m a n  s c rv -  
J u ly  10, 1983 ; 2 9 1 :1 ,  e g .  J u ly  1, 1985. Ic e s ”  f o r  " d e p a r tm e n t  o f h e a l th  a n d  w el- 

A m cndm en lo— 1983. P a r a g r a p h  I t :  C h ap - fo r e " .
U r  291 s u b s t i t u te d  " d iv is io n  o f  h u m a n  P a r a g r a p h  V II :  A dded  b y  c h . 69. 
• e rv ic e s "  f o r  " d iv is io n  o f  w e lf a r e "  a n d

161-D: 3 Reports of Adult Abuse; Investigations. Any health care 
professional, hospital personnel, social worker, c le rg y , )nw enforcement 
official, protection officer, volunteer, or person residing in the home having 
reasonable cause to believe that nny ndult protected under the provisions 
of this chapter has been subjected to physical abuse, neglect or exploita­
tion or is living in hazardous conditions shall report or cause a report to 
be made as follows: [Amended 1981, 307: 1, cfT. Aug. 22,1981.]

I. An oral r  port, by telephone or otherwise, shall be made immediately 
followed by a written report, to the director or liis authorized represent­
ative. When oral reports are made nfter working hours of the division of
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human services, department of health nnd human services, or on weekends 
or holidays, such reports shall be made to the police department of the city, 
or to the sherifT of the county, in which the observation is made. Law 
enforcement ollicials receiving reports under Ibis paragraph shall notify 
the director thereof within 72 hours of receipt of such reports. [Amended 
1983, 291: 1 ,1, II, off. July 1,1985.]

II. Within 3 days following receipt by the director of such oral reports, 
an investigation shall lie made by the director or bis authorized represent­
ative and n written report shall lie prepared which shall include the follow­
ing:

(n) Nnme, ngc nnd address of such person being abused, neglected or 
exploited;

(Ii) Nature nnd extent of neglect, exploitation or injury suffered by 
such person;

(c) Any other facts or circiimslnnccs known to the reporter which 
may nid in the determination of appropriate action.

III. Investigations shall not lie made if the director or his authorized 
representative determines tha t the reporl is frivolous or without a factual 
basis.

IV. [Repealed 1981, 367: 4, efT. Aug. 22,1981.]
S o u rce . 1977, 4 6 4 :1 .  1979, 3 6 7 :1 .  o f  d ie  h e a l in g  a r t s ” ; a n d  In se rte d  " o r  la

1981, 3 6 7 : 1. 1983, 2 9 1 :1 ,  I ,  II , e g .  J u ly  l iv in g  in h a z a rd o u s  c o n d itio n s ”  p rcccd ..ig  
j  1985. " s h a l l  r e p o r t  o r  c au se  a  re p o r t  to  bo m ade

A m e n d m en t* — 1979. A m en d ed  s e c tio n  03 fo llo w s :” , 
g e n e ra l ly .  P a ra g ra p h  IV : Itc p e a led . F o r m e r  p a r .

— 1981. In t r o d u c to ry  p a r a g r a p h :  S u b - IV  re la te d  to  In v e s tig a tio n  o f c o m p la in ts , 
s t l tu tc d  “ A n y  h e a l th  c a re  p ro fe s s io n a l,  — 1983. P a r a g r a p h  I :  S u b s ti tu te d  "d iv l- 
h o s p lta ]  p e rs o n n e l,  so c ia l w o rk e r , c le rg y ,  s lo n  o f h u m a n  se rv ice s , d e p a r tm e n t  o f 
law  e n fo rc e m e n t  ofltciaJ, p ro te c tio n  officer, h e a l th  nnd  h u m n n  se rv ic e s "  fo r  "d iv is io n  
v o lu n te e r ,  o r  p e rso n  r e s id in g  In th e  h o m e "  o f  w e lfa re , d e p a r tm e n t  o f h e a l th  a n d  w el- 
fo r  "A ll p h y s ic ia n s  e n d  o th e r  p ra c t i t io n e r s  f a r e "  in  th e  second  sen ten ce .

161-D: 3-a Immunity from Liability. Any person or agency partici­
pating in good faith  in the making of a report of an alleged incident of 
adult abuse shall have immunity from nny liability, civil nr criminal, tlmt 
might otherwise bo incurred or imposed. Any such participant shall have 
the same immunity with respect to participation in any investigation by 
the director or his authorized representative or in any judicial proceeding 
resulting from such report.

S o u rce . 1979, 3 6 7 :2 .  1983, 41 : 1, efT. 1 G I-D :3 "  fo llo w in g  " r e p o r l "  in  th e  firs t
J u n e  20, 1983. s e n te n c e  an d  in s e r te d  " in  a n y  v c s tlg a tio n

A m e n d m e n ts — 1983. S u b s ti tu te d  " n n y  1*V th e  d ire c to r  o r h is  nu lho . :cd  re p rc -  
p c rs o n  o r  a g e n c y "  f o r  " a n y o n e "  p re c e d in g  s c i . la t iv e  o r 1 p re c ed in g  in  nny  Jud icia l 
" p a r t i c ip a t in g ” a n d  " o f  an  a lle g ed  in c id e n t p ro ceed in g  In th e  second  sen ten ce , 
o f  a d u l t  a b u s e "  f o r  " p u r s u a n t  to  ItS A

161-D: 3-b Abrogation of Privileged Communication. The privileged 
quality of communication between husband and wife ami nny professional 
person nnd bis patient or client, except Hint between attorney anil client, 
shall not apply to proceedings instituted pursuant to this chapter and 
shall not constitute grounds for failure to report os required by this 
chapter.

S o u rce . 1979, 3 5 7 :2 .  1981, 367 : 2 , off. A m en d m en ts— 1981. P ro v id ed  p riv ileg ed
A ug . 22, 1981. co m m u n ica tio n s  n o t g ro u n d s  fo r  fa ilu re  to

re p o r t.



1CI-D: 3-c PUBLIC SAFETY AND WELFARE

161-D: 3-c Registry. There shall be established a Btnte registry of 
abuse reports, made pursuant to this chapter, a t  the division of welfare 
for the purpose of maintaining a record of information on each case of 
alleged abuse reported. The registry shall be confidential and subject to the 
rules nnd regulations os to access established by the director of the divi­
sion of welfare, and nny unfounded report Ehnll be expunged from the 
registry and applicable section of case records within n period of 6 months. 

Ptm rce. 1979, 3 5 7 :2 ,  e g .  A u g . 22, 1979.

161-D: 3-d Penally for Vlolntlon. Any person who knowingly fails to 
mnke the report required by RSA 161-D: 3 shall be guilty of n misde­
meanor.

S ource . 1979, 357: 2L 1981, 8 6 7 :3 ,  e g .  to  a n y  p h y s ic ia n  o r  o th e r  p ra c t i t io n e r  o f 
A ug. 22, 1 9 8 t. t h e  h c o lin g  a r t s ;  nn d  p ro v id ed  "A n y  p e r-

A m endm en ts— 1981. D e le ted  r e fe re n c e  s o n  w h o  k n o w in g ly  fo il s  to  moke . . .

161-D: 4 Duties and Responsibilities.
I. The director or his authorized representative, upon the substantiation 

of a complaint of neglect, abuse, exploitation of an ndult or an ndult living 
in hazardous conditions, shall provide, when necessary, protective services 
to sucli adults.

II. The director or his authorized representative shnll refer nil cases 
of serious bodily Injury to an ndult to the oilice of the nltorney general 
or to the county attorney for possible criminal prosecution. The director 
or his authorized representative mny nlso report other cnse3 of abuse or 
cases of exploitation ns he deems appropriate, under procedures to be devel­
oped jointly by the division of human services and the attorney general, to 
the office of the attorney general or to the oilice of the county attorney 
for possible criminal prosecution. [Amended 1083, 291: 1, II, efT July 1 
1985.] '

S o urce . 1 9 7 7 ,4 8 4 :1 .  1983, 5 9 :2 ,  e g .  C h a p te r  291 s u b s t i tu te d  "d iv is io n  o f
J u ly  18, 1983; 2 9 1 :1 ,  I f ,  e g .  J u ly  1, 1985. h u m a n  s e rv ic e s ”  fo r  "d iv is io n  o f w e lfa re "  

A m en d m en ts— 1983. C h n p tc r  59 d e s ig -  fo llo w in g  " J o in tly  by  th e "  In th e  second  
n o te d  th e  e x is t in g  p ro v is io n s  o f th e  see - s e n te n c e  o f  p a r .  11. 
tio n  a s  p a r .  I  a n d  ad d e d  p a r .  I I .

^  161-D: 5 Guardianship. ( J f  all other remedies are exhausted) the direc­
tor or Ills authorized representative may seek lo Itnve a guardian or con­
servator appointed by the probate court, pursuant to RSA 464-A, for nny 
adult who is in need of protective services, fVf-- «=Jv»e?WYV.

S o u rce . 1977, 4 G i : l .  108G, 5 1 :1 ,  e g .  A m c n d in rn ls — 198G. S u b s t i tu te d  " I tS A
J u ly  4, 108G. 4G I-A " f o r  "U S A  404".

161-1): 5-n Entry  of Premises. If an ndult reported or suspected of 
being abused, exploited, neglected or living in hazardous conditions re­
fuses, or n caretaker refuses, lo allow 'lie representative of the division 
of human services, department of health nnd human services, entrance to 
the premises for the purpose of investigating nn nllogcd complaint of 
neglect, abuse, exploitation or a hnznrdotis living condition, the probate 
court, in the county where the ndult is found, upon a finding of probable 
cause, may order n police officer, probalion ollicer or social worker to outer 
said premises in furtherance of such investigation.
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S o u rce . 1979, 872 : 1. 1983, 291 : 1, 1, 1), h e a l th  a n d  h u m a n  « e rv lc c s"  f a r  "d iv is io n  
e g .  J u ly  1, 1986. o f w e lfa re ,  d e p a r tm e n t  o f  h e a l th  an d  w cl-

A m c n d n ten ls— 1983. S u b s t i tu te d  "d lv i-  fa rc  - 
s lo n  o f  h u m a n  se rv ice s , d e p a r tm e n t  of

161-D: 5-b Court Ordered Examination. The probate court, a t  any 
time, mny order a proposed ward to submit to a medical or psychiatric 
examination lo be completed within 30 days by a certified psychologist, 
licensed psychiatrist or nhysicinn, or local community mental health center. 
A written report of such examination shall be forwarded to the court nnd 
shall contain, but not be limited to, the proposed ward’s disease or dis­
ability, if any, his present mental stnlus, nnd the prognosis. If the pro­
posed ward objects lo the evaluation, the probate court having jurisdic­
tion shall be notified in writing within 5 days nfter notification of the 
time ami place of such evaluation, nnd the court shall hold a hearing to 
consider the objection prior to ordering such evaluation or, upin good 
cause shown, may excuse the proposed ward from the provisions of this 
section.

S o u rce . 1979, 3 7 2 :1 ,  e g .  A u g . 22, 1979.

IG1-D: 6 Rulemaking. The director shnll adopt such rules under RSA 
541-A ns are necessary to carry out the purpose of this chapter, including, 

. but not limited to, rules relative to access to records under RSA 1G1-D: 3-c.
S o u rce . 1977, 404 : 1. 1983, 242 : 5, e g . A m e n d m e n ts — 1983. A m e n d ed  sec tion  

J u n e  1 8 ,1 9 8 3 . g e n e ra l ly .

CHAPTER 1G1-E

P E R S O N A L  C A K E  F O R  T H E  S E V E R E L Y  P H Y S IC A L L Y  D IS A B L E D

161-E : 1 D efin itions . 1 6 1 -E :3  F e d e ra l F u n d s .
1 6 1 -E :2  S e rv ice s  P ro v id ed .

1G1-E: 1 Definitions. In this chnptcr:
I. "Division” shall mean the division of human services, department of 

health nnd human services. [Amended 1983, 291: 1, elL July I, 1985.]
U. "Personal care attendant" shall mean a qualified non-family member 

who, in accordance with n plan of cave prescribed by a physician and devel­
oped in conjunction witli and reviewed by a registered nurse, assists se­
verely physically disabled persons to maintain themselves in their homes 
and gam greater control over their own lives by providing medically ori­
ented long-term maintenance and supportive care. This individual shall lie 
approved by the division of vocational rehabilitation lo provide such care.

il l. "Severely physically disabled person" shall mean an individual who 
lias been approved lo participate in an independent living program of the 
division of vocational rehabilitation nnd who requires a minimum of 2 
hours of medically oriented personal care per day in order to maintain 
himself or herself in a noiiiiistitulioiial selling. Such care may include 
basic personal care and grooming, assistance with bladder and bowel care, 
assistance with medications, assistance with nutrition including meal ptop- 
nralion, essential household services, and medical transportation.

S o u rce . 1979, 27G: 1. 1983, 2 9 1 :1 ,  e g . p a r lm c a t  o f h e a l th  nm l h u m a n  se rv ice s"  
J u ly  1, 1986. f ° r  "d iv is io n  o f w e lfa re , d e p a r tm e n t  o f

A m e n d m e n ts— 1983. P n rn g ra p h  I :  S ub- lioullli an d  w e lfa re  . 
s t i tu tc d  "d iv is io n  o f  h u m a n  s e rv ic e s , dc-
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I ’H o i  i ' C i i v i :  l e g i s l a t i o n  i -n it  t h e

V U L N E R A B L E  , 'N I I  I IA N D IC A r r i  I)

Introduction

Many o f ilie most significant lintiiniiiinrian achievements of modern 

civilization arc tine lo advances in medical science. However, as scientific 

discoveiies have piolougcd life, they also have given rise lo new ethical dilem­

mas which must he addicsscd in public policy.

This Seel ion femmes three proposals designed lo reded humanitarian 

public policy unvaid the vulnerable and handicapped. The Section includes:

(1) Vulnerable Adults Act, which addresses the issue o f abuse and neglect 

o f patients. I his hill requires any person who knows or suspects dial a 

patient has been abused or neglected to inform the appropiiatc health 

care officials. This legislation also fosters prompt investigation and fair 

disposition o f  such reports.

(2) Basic Nursing Cure Affirm ation Act, which is designed to preserve 

traditional standards o f  medical caic lor all patients. This hill declares 

that patients are entitled lo oidinary and basic care, including necessary 

food and water. This legislation also recognizes and preserves the tradi­

tional medical practice o f  allowing the removal of food and water fiom  

patients under cciiaiu conditions.

(3) Assisted Suicide Prevention Act, which establishes that any person 

assisting in the suicide o f another should he held legally accountable.

V U L N E R A B L E  A D U L T S  A C T

Suggested Legislation 

(Title, enacting clause, etc.)

r Section I . [Short title.J This Act may he cited as the Vuhieruhle Adults Act,
2
3 Section 2. [Purpose./ The legislature declares that the public policy o f  this

4 stale is lo protect adults who, because o f physical or mental disability or

5 dependency on institutional services, are particularly vulnerable lo abuse or

6 neglect; to provide sale institutional or residential services or living cn-

7 vironmcnts for vulnerable adults who have been abused or neglected; and to

8 assist persons charged with the caic o f vulnerable adults lo piovidc safe cn-

9 vironments.

10 In addition, it is the policy o f this slate to require the reporting o f suspected

11 abuse or neglect o f vulnerable adults, to provide for the voluntary reporting o f
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I t i l 1 J pjjj/

1 almsc or neglect o f a vulnerable adult, In requite the invcMigniiiin ul the

2 icpoils, and lo piovidc protective ami counseling set vices in appiopiiale i ,t\cs.

3

4 Section 3. /Pc/initiaiis./ As used in ibis Act:

5 (A ) "Abuse" means:

6 ( I)  any act which constitutes a violation under [rite uppiopnnie
7 chapter relating lo  criminal eumluci/;
8 (2) nonlhctnpciitic conduct which poultices or could lie cspccicd to

9 produce severe/additional pain or injury and is not aecidciit.il, oi

10 any repeated conduct which produces or could reasonably he c\-

11 peeled lo produce severe/additional mental or eiuoiiou.il disiiess;

12 (3) any sexual contact between a facility .stall person and a resident or

13 diem o f  that facility;

14 (4) the illegal use of n vulnerable adult’s person or property tor

15 another person’s profit oi advantage, or the hicacli of a liduci.uy

16 relationship through the rise o f a person or a person’s properly Im

17 nny purpose not in the proper and lawful execution ol a trust, h i-

18 eluding, but not limited to, situations where a person obtains

19 money, properly, or services from a vulnerable aduli through ilie

20 use o f  undue iulliicncc, harassment, duress, deception, or li.unl;

21 (5) counseling ik  !:•••• mid aliening a suicide, or procuring any lcili.il

22 instrument or substance when a person knows oi has reason to

23 know that a vulnerable adult intends to commit suicide

24 (II) "Attending physician" im ans the physician with piimary responsibility

25 for the care and treatment o f a patient. It there is more than one physician car-

26 iug for the patient, these physicians, among themselves, shall designate the

27 "attending physician" for purposes o f ibis Aet.

28 ({,’) "Caretaker" means an individual or facility who lias rcsponuhiliiy Im

29 the care o f a vulnerable adult as a result o f family relationship, oi who li.iv

30 assumed responsibility for all oi a poition o f the care o f a vulnerable aduli

31 voluntarily, by contract, or by agiccmciii.

32 ( I ) )  “ Eacility" means a hospital m other entity required to be licensed pm

33 suuni lo /cite appropriate chapter i elating to hospitals ami mala al hn ilaies/. a

34 nursing home required to be licensed to seive adults pursuant to lute up
35 propriate chapter relating to nursing homes/; an agency, day can* latiliiv, m

36 residential facility rcquiicd lo lie licensed lo seive adulis pmsii.uil to / a l e  up
37 propriate chapter/; or a home hcnlih agency ceitificd Ini paiiicipaiimi in I n lev

38 X  V III or X I X  o f the Social Seem icy Act. 42 DSC H9S, a  sn/
39 (E ) "Licensing agency" means:
40 ( I)  the (designate appropiiatc commissioner til health/ lor a la.iluv

41 required (o he licensed or ceililied by the /t/csig'nue upp'opmiic
42 ilepmtment o l health/.
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1 (2) I lie [ilnix/Kiic itppmpritili' aininiissioncr o f  Imiiwn services/ for a

2 facility requited lo lie licensed or cci tilled;

3 (1) any licciisiu^ hnaul which regulates persons pnisuanl lo fciic tip
•1 pm/irinie din/Hir ulntini; m niliiiiiiiMiaiive piocahtic/, ami

5 (-1) any agency responsible for cicdcniialiug human services occnpa

(• lions.

7 (F) " I  ifc-icsiisciialing procedure" means any medical procedure or in-

K lervenlion Ileal uses any means in icsloic a vilal funciiim o f a peison.

9 ((i)  " I  ifc-susiaining pioccdure" means any medical procedure or inlcrvcu-

10 lion lhal uses mechanical oi oilier artificial means lo sustain, nr supplant a

11 vital Inaction o f a person terminally ill and serves only lo artificially prolong

12 the moment o f death. " I  ife-sustainlng procedure”  does not include the usual

13 care provided to patients, which would include routine care necessary to sus-

14 tain patient comfort and the usual and typical provision of nutrition which in

15 the medical judgment of the attending physician such person can tolerate, and

16 subject to the provisions of Section 6 o f this Act.

17 ( | | )  " l  ocal law enforcement officials" rcfets lo local law enforcement

18 agents or other officials assigned to investigate a specific incidence o f alleged

19 abuse.

20 (I) "Neccssaiy food and water”  means nutrition and hydration, irrespec-

21 tive o f the manner o f provision or assistance, sufficient lo maintain the patient

22 at his highest possible level o f henhh as determined by his attending physician

23 in accordance with ordinary and accepted slandatds o f medical care, but docs

24 not include nutrition and hydration, when, in the judgments o f the patient’s 

23 attending physician and a second consulting physician:

26 ( I)  the administration o f nun it ion oi hydiation will unavoidably and

27 in itself cause sevete, intractable or long-standing pain to the pa-

28 licni;

29 (2) the administration o f nutrition or hydration is not medically fcasj-

30 ble, in lhal

31 (a) the patient is unable lo ingest nutrients or incorporate fluids,
32 or

33 (h) no tecbiiiipic or procedure is reasonably available lo the alien-

34 ding physician tin such admiuislialion; or

35 (3) the death o f the patient from a let initial illness is imminciil.

36 ( I) "Neglect”  means:

37 ( I)  failure by a caretaker lo supply the vulnerable adult with necessary

38 food, water, clothing, sheltet, health care, or supervision;

39 (2) the absence or likelihood ol absence of necessary food, water,

4<» clothing, shelter, health care, or supervision for a vulnerable

41 adult; or

42 (3) the absence oi likelihood of absence o f necessary financial
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1 management to protect a vitlneiable adult against abuse. Nothing

2 in this Section shall hr cousiined to require a facility lo provide

3 linanciul management or sitpetvise financial management lot a

4 vulnerable adult except as otherwise required by law.

5 (K) "R e p o il”  means any repot I received by local law enforcement olftcials,

6 welfare agency, or licensing agency, pursuant to this Act.

7 (I .) "Terminally ill"  means the incurable condition of a person caused by

8 injury, disease or illness which, regardless of the application o f lilc-suslainiug

9 proccdmcs will, within teasonahle medical judgment, produce death, and

10 where the application ol lifc-rcsusciiuiing procedures serve only lo postpone

11 the moment of death of the person.

12 (M ) "Vulnerable adult" means any person IK years o f age or oi ler:

13 ( I)  who is n resident or inpatient o f a facility;

14 (2) who receives set vices from a facility, except a person receiving out -

15 patient services for treatment o f cnemical dependenty or mental

16 illness;

17 (3) who, regardless o f icsidence or type o f scivicc received, is imahle

18 or unlikely to teport almsc or neglect without assistance because

19 o f impairment o f mental or physical function or emotional status.

20
21 Section 4. /Persons inamlaletl to rcport.J
22 (A ) Those persons mandated lo leport an incident of alleged aluivc will in

23 dude persons who have knowledge o f the amise or neglcrl of a vulnerable

24 adult, have reasonable cause to believe that a vulnerable adult is being or has

25 been abused or neglected, or who have knowledge that a vulnerable adult has

26 sustained a physical injury which is not reasonably explained by the history ol

27 injuries provided by the caretaker or caretakers o f the vulnerable adult. Such

28 persons shall immediately reporl the infoim aiion to the local law -ulorccmcni

29 oflicials. Upon receiving a reporl, the local law enforcement officials shall im

30 medmlcly notify the state Department of Justice and the appropriate licensing

31 agency or agencies. The above specifically refers to:

32 (I)  a professional or his delegate engaged in the care of vulnerable

33 adulls, in education, in social set vices, law enforcement, or in an)

34 o f the regulated occupations referenced in Sections 3(b)(ll ami

35 3(l:)(4);

36 (2) an employee o f a rehabilitation facility certified by the /i/eui'inrre

37 tippropi itnc commissioner o l  rot tiiionnl rclnihilihiinm/', oi

38 (3) an employee o f or a peison providing sctvices in a lavilny;

39 (4) medical examiners or coimtcis, in instances in which they believe

40 that a vulnerable adult has died as a result ol abuse oi neglect

41 (II) Nothing in this section shall he cuusliucd to require the icpmimg <u

•12 tiausmillal o f informniion iceanlim: an incident ol abuse or nceln.1 m
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1 suspected abuse or neglect if ilie ineidciil previously has been reported or

2 transmitted to the appropriate person or entity.

I

•I Seel inn S. (Itepm t./ A ll reports received by local law enforcement officials,

5 welfare agency or licensing agency shall immediately be transmitted to the

6 stale governing agency, [inch o f the llncc above-mentioned authorities shall

7 develop and disseminate procedures lo coordinate their investigatory uc-

8 livitics.

9 (A ) A person required to report under Section *1 o f this Act shall make an

10 oral rcpoil immediately by telephone nr otherwise, und shnll make a written

11 report as soon as possible thereafter to the local law enforcement officials or

12 licensing agency. 1 he written rcpoil shall be o f sufficient content to:

13 ( I )  identify the vulnerable adult, the caretaker, the nature and extent

H  o f the suspected abuse or neglect;

15 (2) state any evidence o f  previous abuse or neglect;

16 (3) slate the name and address o f the reporter; and

17 (-4) list o f nny other information that the reporter believes might be

18 helpful in investigating the suspected abuse or neglect.

19 (13) Written reports received by local law enforcement officials shall be for-

20 warded immediately lo the local welfare agency. The local law enforcement of-

21 ficial may keep copies o f any reports received. Copies o f  written reports

22 received by a local welfare agency shall be I'm warded immediately lo (he local

23 law enforcement officials r.nd the appropriate licensing agency or agencies.
24

25 Section 6. (deport not required./
26 (A ) Where federal law specifically prohibits a person from disclosing pa-

27 ticnt identifying information in connection with a rcpoil o f suspected abuse or

28 ncglccl under this Act, that person need not make a required reporl unless the

29 vulnerable adult, or the vulnerable adult’s guardian, conservator, or legal

30 representative, has consented to disclosure in a manner which conforms to

31 federal requirements, facilities whose patients or residents arc covered by such

32 a federal law shall seek consent o f the disclosure o f suspected abuse or neglect

33 from each patient or resident, or his guardian, conseivalor, or legal rcprescu-

34 (alive, upon his admission lo the facility. Persons who are prohibited by

35 fedeial law from reporting an incident rtf suspected abuse or neglect shall

36 promptly seek consent lo make a report.

37 (13) Except as piovided in Section 3(A)(1), vcibal or physical aggression oc-

38 during between patients, residents, or clients o f a facility, or self-abusive

39 behavior o f these per sous does not constitute "abuse" for the purposes o f Sec-

40 (ion 4 unless it causes serious harm. I he operaloi o f the facility or a designee

41 shall reemd incidents of aggression and self abusive behavior in a manner lhal

42 facilitates periodic review by local law enforcement ollieials and licensing
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1 agencies.

2 (C) Nothing in this Section shall he construed to require a rcpoil of abuse.

3 us defined in Section 3(A)(4), solely on the basis ol the transfer of money or

4 properly by gill or as compensation lor services rendered.

5

6 Section 7. /Immunity from  liability./
7 (A) A person making a voluntary or mandated report under Section 4 or

8 participating in an investigation uudci this Act is immune Irom any ci\il or

9 criminal liability that otherwise might result fiorn the person's actions, if the

10 person is acting in good faith.

11 (13) A person employed by a local law enforcement authority or licensing

12 agency who is conducting or supervising an investigation or enforcing the law

13 in compliance with Sections 12, 13, or 14 or any related rule or pmvisioii of

14 law is immune from any civil or criminal liability that might otherwise result

15 from the person's actions, if the peison is acting in good faith and exercising

16 due care.

17

18 Section 8. (Falsified reports.j A peison who intentionally makes a false

19 reporl under the provisions o f this Act shall he liable in a civil suit for any ae

20 dial damages suffered by the peison or persons so repoiled.

21

22 Section 9. (Failure to report./
23 (A ) A person required by this Act to reporl, who intentionally fails lo

24 reporl, is guilty o f a misdemeanor.

25 (II) A person required to repotl by this Act who negligently or intentionally

26 fails to reporl is liable for damages caused by the fniluic.

27
28 Section 10. / Evidence not pnvilcitcd.J No evidence regaiding the abuse oi

29 neglect o f the vulnerable adult shall lie excluded in any proceeding mixing our

30 o f the alleged abuse or neglect on the giounds o f lack of competency lei

31 [cite appropriate evidential I code section/.
32
33 Section I I .  (Duties o l local law enlorcemeni ofjunds upon leieipt o l a
34 report./ In carrying out these duties, the local law euloieemeni o lliii.il shall

35 notify and seek the help of the local welfare agency.

36 (A) The local law enforcement ollieials shall immediately investigate ami

37 offer emergency and continuing protective social sciviccs lor pin poses ol

38 preventing further abuse or neglect and lor safeguarding and enhancing the

39 welfare o f the abused oi neglected vulnerable aduli. I oval law culoitcuiciii ol

40 fieials may enter facilities and inspect and copy recoids as pan ol investiiM

41 lions. In eases o f suspected sexual abuse, the local law euloieemeni nllni.il>

42 .shall immediately atiangc lot and make available to the victim appropriate
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1 medical examination nnd treatment. The investigaiion shall not be limited to

2 the written records of the facility, but shall include every other available

3 source o f information. When necessary in or del lo protect the vulnerable 

<f adult lim n  lim ber harm, the local law enforcement ollieials shall seek 

3 authority to remove the vulnerable adult lim n  the situation in which the

6 neglect or abuse occurred. The local law culm cement officials shall also invcs-

7 ligate lo determine whether the conditions which resulted in the reported

8 abuse or neglect place other vulnerable adults in jeopardy o f being abused or

9 neglected and offer protective social services that are called for by its deter-

10 minaiion. In performing any o f these duties, the local law enforcement offi-

11 cials shall maintain appropriate records.

12 (13) I f  the reporl indicates, or if  the local law enforcement officials find,

13 that the suspected abuse or neglect occurred at a facility, or while the vulner-

14 able adult was or should have been under the cure o f or receiving services from

15 a facility, or that the suspected abuse or neglect involved a person licensed by a

16 licensing agency to provide care or services, the local welfare agency shall im-

17 mediately notify each appropriate licensing agency, and provide each licensing 

IS agency with a copy o f the report and its investigative findings.

19 (C) When necessary in order to protect a vulnerable adult from serious

20 harm, the local law enforcement official shall immediately intervene on behalf

21 of that adult to help the family, victim, or other interested person by seeking

22 any o f the following:

23 (I)  a restraining order or a court order for removal o f the perpetrator

24 from the residence o f (lie vulnerable adult pursuant to [cite up-
25 propriate rule o f  civil procedure!;
26 (2) the appointment o f a guardian ot conservator, or guardianship or

27 conservatorship pursuant to [cite appropriate chapter reluting to
28 guardianship/,
29 (3) replacement o f an abusive or neglectful guardian or conservator

30 and appointment o f a suitable person as guardian or conservator,

31 pursuant lo /cite appropiiatc chapter relating to guurdianshipj; or

32 (-1) a referral to the prosecuting uttmiicy for possible criminal prose-

33 cut ion o f ilic perpetrator under [cite uppmpriute criminal pro-
34 cedure section/.
35 (D ) The expenses o f legal intervention must be paid by the county in the

36 case o f indigent persons, undei [cite appropriate section ieluting to indigency/.
37 (E) In guardianship and conservatorship proceedings, if a suitable relative

38 or oilier person is not available to petition for guardianship or conservator-

39 ship, a county employee shall present the petition with representation by (lie

40 county attorney. The comity attorney shall contract with or arrange for a

41 suitable person or nonprofit organization n> provide ongoing guardianship

42 services. If  the county presents evidence to the piobatc court that it lias made a

I HO

1 diligent effort and no other suitable person can he found, a county employee

2 may serve as guardian or conservator. I lie county shall not retaliate against

3 the employee for any action taken mi behalf of the ward or cnnservaiec even if

4 the action is adverse to the county's inletesl. Any person retaliated against in

5 violation of this Section shall have a cause n! action against the comity ami

6 shall lie entitled lo reasonable attorney lees and costs of the action if the action

7 is upheld by the court.

8
9 Section 12. /Notification o f  neglect or alm'.e in u facility./

10 (A) When a report is received that alleges abuse or neglect o f a vulnerable

It  adult while in the care ol a facility required to be licensed nnJer [m e up-
12 propriate chapter relating to nursing homes/, or [cue appropriate chapter
13 relating lo  daycare or residential facilities/, the local law enforcement officials

14 investigating the reporl shall notify the guardian or conservator of a
15 vulnerable adult under guardianship oi conscrvatorship who is alleged to have

16 been abused or neglected. The local law enforcement officials ill  ill notify the

17 person, if  any, designated to be notified in ease o f an emergency regarding a

18 vulnerable adult not under guardianship or conservatorship who is alleged to

19 have been abused or neglected, unless consent is denied by the vulnerable

20 adult. The notice shall contain the following information:

21 (I)  the name of the facility;

22 (2) the fact that a rcpoil o f alleged abuse or neglect ol a vuliieiable

23 adult in the facility lias been received;

24 (3) (lie nature of the alleged abuse or neglect;

23 (4) notice that the agency is conducting an investigation;

26 (5) any protective or corrective measures being taken pending the mil

27 come of the investigation; and

28 (6) notice that a written memorandum will be piovidcd when die iu-

29 vesiigaliou is completed.

30 (B) In a case o f alleged abuse or neglect o f a vulnerable adnit while in the

31 care o f a facility required to be licensed under [cite appropriate section relating
32 to day care or residential facilities/, the local law enforcement ollieials may

33 also provide the information in .subsection (A) to the guardian or eunsctvaioi

34 o f any other vulnerable adult in the Iaciliiy who is under guardianship or urn

35 servatorship, and to the person, i f  any, designated to he notified in ease id an

36 emergency regarding any ulhci vulnerable adult in the facilit) who is not mulct

37 guardianship or conservatorship, unless consent is denied by the vulnerable

38 adult, if  the investigative agency knows or lias reason to believe the alleged

39 neglect or abuse lias occurred.

40 (C) When the investigation under Section 12 is completed, the local well.ue

4 1 agency shall pios ide a writ ten iiiciiioiaiidiiin lo every guardian oi coiisci valor

42 or other person notified bs the aivm y ol the iuvcsiiguiion undei sulv-onon
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1 (A) or (II). 1 lie iiieninnimliiiu .slinll protect llic idenlily o f  die rcpoiler and (lie

2 alleged victim and shall nol conlain the name or, lo die extent possilrlc, reveal

3 llie idenlily o l the aliened pcipclialni oi o f those inlet viewed dmiug die in- 

•I vcstigaiion. I lie menioiandnm shall eonlain Ihe following infoinialion:

5 ( I)  die name of1 llic facility investigated;

6 (2) the nalnrc o f  the alleged negleel oi alui.se;

7 (3) Ihe invcsligalor's name;

8 (4) a summary o f ihe investigative findings;

‘2 <5) a statement o f  whether the rcpoil was found lo he sustained, in-

10 conclusive, or false; and

11 (6) I lie protective or corrective nicasuies that arc being or will be

12 taken.

13 (I)) In a ease o f negleel or abuse o f a vulnerable adult while, in Ihe care o f a 

M  facility required lo he licensed under {cite appropriate sections relating to (lav
15 care o r residential facilities), the local law enforcement officials may also pro-

16 vide the written memorandum to the following individuals if  the report is un-

17 substantiated or i f  Ihe investigation is inconclusive nnd the reporl is a second

18 or a subsequent report o f  neglect or abuse o f a vulnerable adult while in the

19 care o f the facility:

2I) ( I)  ibe guardian or conservator o f any other vulnerable adult in Ihe

21 ‘ facility who is under guardianship or conservatorship;

22 (2) any other vulnerable adult in the facility who is not under guar-

23 diunship or conservatorship; and

2-1 (3) the person, i f  any, designated lo be notified in case o f an emcrgcn-

25 cy regarding any other vulnerable adult in the facility who is not

26 under guardianship or conservatorship, unless consent is denied

27 by the vulnerable adult.

28 (f:) In determining whether lo exercise the discretionary authority granted

29 under subsections (II) and (I)), the local law enforcement officials shnll con-

30 sider the seriousness and extent ol the alleged abuse or neglect and the impact

31 o f notification on Ihe residents o f the facility. The facility shall be notified

32 whenever this discretion is exercised.

33 (I*) Whcic federal law specifically prohibits the disclosure o f patient idcuii-

34 fyiug information, the local law euloieemeni officials shall nol provide any

35 nolice under subsection (A ) or (II) or any memorandum under subsection (C)
36 or (I)) unless Ihe vulnerable adult has consented to disclosure in a maimer

37 which conforms to fedcial rcquiicmculs.
38

39 Section 13. (Duties ('/licensing agenciesi//ton receipt o jreport./  A licensing

40 agency shall investigate immediately all repoits or other information which in-

41 dieales that a vuluciuhlc adult may have been abused oi neglected at a facility

42 it has licensed, or that a person it has licensed or crcdcuiiulcd to provide health

1 care or services may be involved in the abuse or neglect o f a vulnerable adult,

2 or lhal such a facility or person has failed to comply with the requirements of

3 this Act. Subject to the (cite appropriate administrative procedure sections/.
4 the licensing agency shall have Ihe right lo enter facilities and inspect and copy

5 records us pail o f its investigations. Ihe investigation shall not he limited to

6 the written records o f the facility, but shall include every other available

7 source o f  information. I he licensing agency shall issue otders and lake actions 

E designed lo prevent further abuse or neglect o f vulnerable adults. Such actions

9 may include the suspension or revocation o f a petsou's license or I lie facility's

10 license.

11

12 Section 14. [Records /
13 (A ) l-ach licensing agency shall maintain summary records of reports of

14 alleged abuse or neglect and alleged violations o f llic requirements of tins sec-

15 lion with respect lo facilities or persons licensed or crcdenlialed by iliui agen-

16 cy. As part o f tbesc records, Ibe agency shall prepare an investigation

17 memorandum. The investigation memorandum shall he a public record ami a

18 copy shall be provided to any public agency which referred Ibe matter to the

19 licensing agency for investigation. It shall contain a complete review of the

20 agency's investigation, including, but nol limited to:

21 ( I )  the name of the facility investigated;

22 (2) a statement ol the nature of the alleged abuse or neglect or other

23 violation of the requirements o f this Section;

24 (3) a statement of pertinent information obtained from medical or

25 other records reviewed;

26 (4) the investigator’s name;

27 (5) a summary of the investigation’s findings;

28 (6) a statement of whether the reporl was found to be suh-.tamiaied.

29 inconclusive, or false; and

30 (7) a statement of any action iken by the agency.

31 The investigation memorandum shall protect the idenlily of the icpnncr ami

32 of the vulnerable adult and may not contain the name or, to the estcni pos-i

33 hie, the identity o f the alleged perpetialor or o f those interviewed during the

34 investigation. During the licensing agency's investigation, all data collciicd

35 pursuant lo  this Act shall be classified as investigative data pursuant to lute
36 appropriate administrative code section/. Alter the licensing agency s in

37 vestigalion is complete, the data or individuals collected ami inaiiil.uncd shall

38 be private data on individuals. All data collected pmsuaui lo this Section shall

39 be made available lo prosecuting aulboiities and law enlorccmcni n lln i.il'.

40 local welfare agencies, and licensing agencies investigating lire alleged ahn-e m

41 negleel. Notwithstanding any law to the comiaiy. the name of ihe icp.uici

42 shall be disclosed only upon a Imduig hv lire court ili.u lire report «.r-. I it .

1st



nnd made in had faiili.

(II) Nutwiilisiiimlin^ any law In the couiiary;

(I)  all data maintained l»y licensing agencies, treatment facilities, or 

nthci public agencies which ielates in icpnils which, upon in ­

vestigation, aic Cnnml In he lal.se may In: destroyed nvn ycaisallei

6 Ihe finding is made;

7 (2) all data maintained try licensing agencies, Itcalmenl facililics, ni

8 oilier public agencies which (dales in rcpnils which, upnn in-

9 vesligalii.si, are rnund lo  he inconclusive may be deslrnyed lour

10 yeais after ihe finding is made:

11 (3) all data maintained hy licensing agencies, treatment facilities, or

12 oilier public agencies which (chiles lo icpnils which, upnn invcsli-

13 galiuu, are found lo he substantiated may he deslrnyed seven

14 years after Ihe finding is made.

15
16 Section 15. /Abase prcvciilinii plans. J
17 (A ) I:ach facility, except home health agencies, shall establish and cnfoicc

18 an ongoing wiitlcn abuse prcvcininn plan, llic  plan shall contain an assess-

19 incut o f  the physical plant, its environment, and its population identifying fac-

20 tors which may encourage or permit abuse, and a statement o f specific

21 inensiucs to be taken to m iiiim i/c the risk o f abuse, l lic plan shall comply with

22 any rules governing the plan piomiilgated hy the licensing agency.

23 (I)) l-acli facility shall develop an individual abuse picvcutinn plan for each

24 vulnerable adult residing or tccciviugservices there. 'Ihe plan shall contain an

25 individualized assessment o f Ihe person's susceptibility lo abuse, and a slate-

26 incut o f ihe specific measures lo tie taken to minimize the lisk or abuse lo that

27 person. For the pm pose o f this clause, Ihe term "abuse" includes self abuse.
28

29 Section 16. /Iitn rna l reporting o f  abuse and negleel.] Iiach facility shall

30 establish and enforce an ongoing written procedure in compliance with the

31 licensing agencies' rules for insuring that all eases o f suspected abuse or

32 neglect arc repoited and investigated piom plly.
33

34 Sectioi. 17. (luiforccinenl./
35 (A ) A facility lhal lias nol complied with this Section within 60 days o f Ihe

36 effective date of passage o f temporary rules is ineligible for renewal o f iis

37 license. A person who is requited by Section 4 to rcpoil and who is licensed or

38 crcdentialed lo  practice an occupation hy a licensing agency, who willfully

39 fails to comply with this Act shall lie disciplined alter a hearing hy llic ap-

40 propriate licensing agency.

41 (II) Licensing agencies shall as soon as possible promulgate rules necessary

42 lo implement the requirements o f Sections 14, 15, 16, 17. 18, and 19(A). Aucn-

181

1 cies may promulgate temporary rules pursuant lo /d li appropriate ad
2 uiinislialive procedure seilum/
3 ((') Ihe /till' apptopuaie tuiiiiniwioner n l liiinnni wi vices/ shall prnmnl

4 gale inles as necessary In implement the requirements of Section 12

5

6 Section 18. I  list alia linn prohibited /

7 (A) A facility or person shall not retaliate against any person who reports in

R good laith suspected abuse nr neglect pursuant lo this Act, or against a

9 vulnerable adult with respect to whom a report is made.

10 (||) Any facility or person which retaliates against any person because of a

11 report o f  suspected abuse or neglect is liable to that person lor actual damages

12 and, in addition, a penally o f up to Sl.txx).

13 (C) fnere shall be a returnable presumption that any adverse action, as

H  defined below, within 90 days o f a report, is retaliatory. For purposes of this

15 clause, the term "adverse action" refers io  action taken hy a facility or person

16 involved in a report against the person making the report or the person cviih

17 respect to whom Ihe report was made and includes, hut is not limited lo:

18 (I)  discharge cr transfer from Ihe facility;

19 (2) discharge from or termination of employment;

20 (3) demotion nr reduction in remuneration lor services;

21 (4) restriction or prohibition ol access io the f:i< ilit> or its residents;

22 or
23 (5) any restriction o f  rights set foith io /die appropriate virtion
24 eiiiiiueiuiing employee rights/
25
26 Section 19. /Outreach./ The /designate appropriate commissioner o f
27 hmnun services/ shall establish an aggressive progiam, using a variety nl 

2R media, to educate those required to report, as well as ihe genual public, ahum

29 the requirements o f this Act.

30
31 Section 20. / fam ily ./  Any caretaker, operator, employee or volunteer

32 worker thereof, who intentionally abuses or neglects a vulnciahlc adult, or lie-

33 ing a caretaker, knowingly peiiuilscniuliiionstoesisl which ivsuli in the atm -.«•

34 or negleel o f a vulnciahlc adult, is guilty ol a /specilv misdemeanoi/
35
36 Section 21. /Severability clause /

37

38 Section 22. /Repealer clause.I
39

40 Section 23. /f.Jfecthc dale.I



3 accused ot mistreating 
mentally retarded patients
Rv f! I fill RCTJT . -  •By C.L. GILBERT 
and DON HUNTER
Daily News reporters

Prosecutors on M onday 
charged th re i former state 
employees w itn harassing, en­
dangering or assaulting resi­
dents of a home for the men­
tally retarded in Valdez.

The 39 m isd e m e a n o r 
charges include allegations 
that one of the accused endan­
gered two residents of Har­
borview Developmental Cen­
ter by pushing them from 
their wheelchairs into a thera­
py pool and Used m a r k i n g 
tape to bind a resident’s eyes, 
mouth and legs. The charges 
also include accusations of 
kicking residents and hitting

them with basketballs.'
Harborview is a state-oper- • 

ated home for the mentally 
retarded. It employs about 
130 w orkers who care for 
about 70 residents, many of 
w hom  also  have extrem e 
physical disabilities. : •’*

The three former employ­
ees charged are Steve Stone,
31. his brother, Jeffrey Stone,
25, and A rtie R. Collins, 25. 
They were among four em­
ployees fired last October by 
Harborview Director P at Lon- 
d°- • - . ■ . . -  

The S tone b ro th e rs  and ^  
Collins denied m istrea ting  jrv 
residents and have appealed 

\  ' • • .1 •
. See Back Page, THREE

3Three charged with mistreating residents Jt state home\
Continued from Page A-1

their dismissals. An arbitra­
tor is expected to rule on 
their request for reinstate­
ment next month.

None of the three could be 
reached for comment Monday. 
Steve Stone was said to be

tion that was not available to 
Harborview officials at the 
time of the dismissals.

Robert Watts, field office 
manager for the A laska Pub­
lic Employees A ssociation, 
said he was surprised by the- 
charges. He said he suspects 
the filing may be the result of 
pressure brought to  bear onout on a fishing boat. , --------------------- — -------- ( —

The charges, filed in V al-^prosecu tors by other state 'of- 
dez, are based on a Valdez ficials concerned about losing
police officer's in te rv iew s 
with other Harborview em­
ployees and with college in­
terns who worked at the insti­
tution in 1983 and 1984.

The fourth employee fired 
was not mentioned in the 
charges.

Monday, Londo said the 
four were fired because "we 
felt they were causing some 
discomfiture for residents. We 
did not use the word ’abuse’
(then) because we did not feel
we could say th ere  w as (u ,o .6«  — gnuum u.6 
abuse," he said. taPe incidents — are new

Londo refused to discuss and were never brought up
the charges further because during the initial dismissals
the arbitration is not condud- and subsequent hearings,
ed. A state labor negotiator "If, in fact, something like 
fam iliar with the case, Bruce that had occurred, I would
Cummings, said some of the th ink  it would have been
charges may involve informa- brought up,’’ he said. '• • •>

the arbitration case.
" I t’s real curious, because 

in our past discussions w ith 
various people, includ ing  
(District Attorney) Gene Cy­
rus, it looked like they were 
not going to file charges be­
cause they were not going to 
be able to prove anything," 
he said. "They indicated in 
mid-April tha t they bad fin­
ished the investigation and 
decided not to file charges."

Watts also said some of the 
charges — the swimming pool

v,.. The union subpoenaed all 
reports of incidents involving 
residents during the time pe­
riod of the allegations, Watts 
said. He said he doesn't re- 

’ member seeing anything ap­
p ro a c h in g  the seriousness of 

the charges.
... “We asked for signed state- 

•ments, and they didn't pro­
v ide  th em , and we asked  
them  to bring people forward 
(who had witnessed abuses) 
and they did not,"  Watts said.

. The union would not have 
appealed the dismissals if of­
ficials believed the accusa­
tions were true, he said.

Each charge of fourth-de­
gree assault and reckless en­
dangerment is punishable by 
up to one year in prison and a 
$5,000 fine. Each harassment 
charge is punishable by up to 
90 days in jail and a $1,000 
fine, said Cyrus.

S teve  S tone  is charged 
w ith three counts of harass­
m ent and two counts of reck­
less endangerm ent against 
tw o residen ts. One harass­
m ent charge is based on state­
ments from three employees 
a t  H arb o rv iew  who sa id  
Stone used m asking tape to

immobilize a non-ambulato 
resident subject to seizures.

A n o th e r em ployee d 
scribed an incident in ear 
1983, in which Steve Stoi 
allegedly pulled two residen 
from their wheelchairs ai 
pushed them into a theraj 
pool, pulling them out on 
after they had gone und 
water.

-"N either one of them cou. 
have brought himself to tl 
su rface  in dependen tly  c 
could float by himself w it  
out a life jacket,’’, the officer 
statem ent said. .
• Collins is charged with 

counts of both fourth-degr 
■ a s sa u lt  and harassm c: 

against six residents.
He is accused of hittu 

two residents in the head ai 
chest w ith a basketball, ar 
kicking residents in the leg 

. buttocks, chest and stomach
Je ffre y  S tone faces s 

fourth-degree assault and s 
h a ra ssm en t charges again 
six patients. Four employe 
quoted by the officer s; 
Stone h it three residents 
the head with a basketbi 
and kicked three others. '•




