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Aoril iO, 1987

The Honorable 3ectye Fahrenkanp
Chair, Alaska Legislative Council
Pouch V. Scace Caoicol

Juneau, Alaska 99811

RE: B ill on che Alaska Corporations Code

Deur Senator Fahrenkanp:

Pursuant co che authority granted in AS 21.20.075(c), che
Alaska Code Revision Commission has prepared the accached
b ill on che Alaska Corporations Code and requests it3
introduction.

For oore chan six years the Commission has labored to review
che concent of existing Alaska statutory law on profit
corporations. Consent has been Invited and received fron
numerous Alaskans including a special subcommittee sec up by
the'Alaska Federation of Hacives. An ad hoc cotsaiccee of
che business lau section of che Alaska 3ar Association
examined a draft of che Commission's recccmendation co che
Thirteenth Legislature and made numerous fortur.l and informal
suggestions and comments.. ‘.<hile there remain differences of
opinion among some commentators, there appeared at chac cine
to be widespread agreement that existing legislation on this
subject is in serious need of revision. Let me conmenc
first upon che general need for revision, then describe che
approach taken by che Cocnisslou, and conclude by pointing
out some of the more important features of che
recommendation that | an iorvarding wish this letter.

The need for reform of Alaska's statucory law respecting
profit-seeking corporation: Existing legislation bn this
subject, currently’ found as Chapter 5 or Title 10 of che
Alaska Statutes, was adopted in 1957 and was predicated upon
che then existing content of Oregon law. Ac chat time, the
State of Oregon had adopted a 1953 version of the Model
Business Corporation Acc, which was formulated by a
cemnictee of che American Ear Association. From the dace of
chac enactment until che present time, this model has served
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as che foundation or all Alaska legislation in che corporace
field .

TUe inceresc of che Alaska Code Revision Cormoissitn in
reviewing che currsnc legislaeisn was prcmpcea by several
factors. Firse was a recogr.icion chac che level. and
diversity of business operations in our scace has expanded
co che poinc chac many of che basic assumptions valid ir. che
1950’s may have produced a scacuce no longer serviceable as
Alaska approaches che 1990's. We were aware chac
corporations forced in response co che Alaska Native Claims
SeccLenenc Acc found themselves ur.cer che provisions of a
scacucory scheme adopted long before Congress conceivea che
scheme or forcing che corporace organization upcr.
substantial segments of cur population and economv. Within
less than five years che stock of chese corporations will
become freely transferable, special federal law provisions
w ill expire, and Native corporations w ill be subject co
scace corporations law for all purposes. These developments
and challenges convinced che Commission chac no legislation
enacced or recommended in ocher states could be bLir.diy
relied upon co besc function in che condicior.s encountered
by Alaskans.

In particular, the Commission became convinced chat che 1953
version of che Model Acc, which represented an "eft che
rack"” wholesale adoption of a scacuce never intended for che
needs of any particular scace, represented a poor choice cor
current Alaska law and an even poorer vehicle for our
future. Ocher scares have reached similar conclusions.

Boch New fork and California have undertaken systematic
revision of cheir corporace scacures in che past decade, and
Cheir work produces differ significantly from che Model Acc.
Even as che Commission was caking chese determinations, che
Business Law Section of che American Bar Association
concluded rhac che original Model Acc was in serious need of

revision. In 1983, acencacive draft of chac Section’s
recocmended concent of a Revised Model Business Corporation
Acc was broughc co our attention by our consultant." In

July, 1984, a final draft form for this recommenced scacuce
was agreed upon by che American 3ar Association Committee.
The Commission has reviewed boch drafts of the RevisedModel
AdC, as well as che current concent of corporace statutes in
California, New fork, Oregon. Washington, and Delaware. In
each instance our goal has been co determine che nose useful
approaches to che enabling of corporace activity in Alaska
and securing accountability for such conduce.
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The Commission*s approach co a recommenced revision: In
undertaking a revision of che Alaska profit-seeking
corporations code che Commission found philosophical as veil
as technical differences in che corporace legislation of
siscer scaces. Delaware is widely regarded as a "pro
management” Jurisdiction with an approach co corporace
regulation chac places emphasis upon a strong board of
directors calculated co be in a dominant posicion relative
to che interests of shareholders. Scandir.g at the opposite
extreme is California, long regarded as a "pro shareholder”
Jurisdiction wich scacuces designed co enhance the
protection of shareholders ac che expense of incuabenc
management.

A basic enabling scacuce chac leaves che major decisions
respecting che power of shareholders and management co che
individuals framing che articles of incorporation: An
initial decision of che Commission was co avoid mandating
eicher che Delaware or California extreme. Instead, the
Commission sought co design a scacuce chac was first and
foremost understandable co che average individual desiring
co do business in che corporate form, Boch che organization
and concent of che new acc are designed co clearly impart
Che minimum requirements established by che scace as a price
tag for che privilege of doing business in che corporace
form: to sec forth che choices which ought co be made by
each group seeking incorporation wich respect co Che
division of powers becween shareholders and directors: and

.to standardize Che mechods of essential reporting on

corporace activities made co shareholders and the state.

Finally, che proposed statute has gone co substantial length
to replace complex and frequently misunderstood accounting
concepts with clearly defined guidelines as co che
circumstances in which it is permissible co pay a dividend
co shareholders. Few areas have presented greater
opportunity for abuse in che past. The potentially adverse
interests of corporace creditors, shareholders, and
directors require chac all concerned be readily able co
apply the minimum standards for socially responsible
behavior chac are mandated by che scacuce.

So attempt co subject foreign corporations to che
organizational framework of this recommended scacuce: The
status of "foreign corporations” in Alaska came under close
scrutiny. A foreign corporation is organized under the laws
of another scace or nation and thereafter seeks permission
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co transact business in Alaska. The degree co which chese
corporations ought co conform to the structure and practices
oandaced for entities organized under the laws of Alaska --as
debated in view of the recenc experience in California.
California legislators felc that foreign incorporation vas
frequently used by~businesses incenomg to conduct che bulk
of their affairs m California and intending to- have as the
majority of cheir emoloyees and shareholders Californians,
and yet organized under the lavs of ocher jurisdictions
(frequently Delaware) for che sole purpose of avoiding che
public policy Judgments expressed in the California General
Corporations Law. To counter this perceived abuse, che i?77
California Acc developed che concept of "pseudo foreign
corporations” and as co these entities actemocec to appiy
California lav regarding incemai management anc financial
operations. This b ill does not attempt to subject foreign
corporations co che organizational framework or this
statute.

Foreign and domestic corporations treated alike for purposes
of disclosure rnd reporting: After substantial discussion,
it vas concluded that Alaska should not, far che present,
follow che California approach. As noted, che proposed
Alaska Corporations Code is a middle-of-the-road scacuce
chac does not attempt co force upon domestic corporations a
particular bias coward shareholder status. Under the
proposed Code, it is possible co create a corporation chac
features rights for shareholders that go beyond even che
California.model. However, this is not mandatory. Because
Che proposed Code has left chese matters up to the Alaskans
forming the corporation, it was felc that the idea of
foreign incorporation was less objectionable. However, che
Commission is interested in making foreign corporations that
elect the privilege of doing business in Alaska as
responsible for cheir acridities as are domestic (Alaska)
corporations. To chac end, the proposed Code has z:ade
uni-orm the basic reporting and disclosure requirements and
has apelied chem co ooch domestic and foreign entities. The
organizational framework of che Code is designed co make it
easy for s r.on-Alaskan to determine che scope of chese
responsibilities, since chey are gathered cogecher in a
singLe article rather chan being intermixed throughout the
text, as ir. che existing scacuce.

Evolving needs of Alaska Native Corporations anticipated and
accommocaced wichin a unitary statute: The proposed Code
w ill enable che Legislature co ensure chac when che
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exemptions and special provisions in federal law relating to
llative corporations expire, chose vital entities w ill be
governed by scacucory law developed after an extensive
survey of cheir needs. The Cocmission has adopted che
strongly felc sentiment of the Alaska Federation of Natives
Task Force chac Native corporations should r.ot be governed
by a separate code. If they are co play a vital social and
economic role in advancing the interests of cheir
shareholders, it was felt chac these corporations cannot be
hobbled by some unique statutory scheme causing doubt and
encouraging litigation as co cheir powers and
responsibilities.

Specific features: Two specific features of che proposed
legislation are worthy of special mention. They relate to
shareholder litigation and an abuse of limited liability.

Shareholder actions brought in the name of che corporation
(derivative suits) were previously unregulated by scacuce in
Alaska. In ocher jurisdictions few areas of corporace law
have proven a greater source of conflict. On che one hand,
che ability of a single shareholder co bring an action
against a director or officer of chat corporation and co
recover for a breach of the duty of loyal'cy or care owed to
che entity has been hailed as an essential weapon in che
figt)C for social responsibility. Yet it cannot be denied
chat such litigation'is boch time-consuming and costly.
Further, there is an unhappy history of shareholders
commencing an action on che most tenuous of grounds in Che
hope chac the defendants would buy cheir peace with an
out-of-court settlement rather chan stand’and defend cheir
records. Money paid in this fashion was usually pocketed by
the shareholder even chough che alleged Injury had been co
che corporation. This obvious abuse has been Cermnd a
"strike suit". The challenge is to draft a statute that
facilitates che legitimate derivative action while at Che

same time removing che financial incentives from the scrlke
suit.

Section 10.06.436 of che proposed Cade is che most balanced
and specific derivative suic statute in che United States.
It combines the best features of federal, California, New
York, and Delaware approaches to chis previously unregulaced
area. In a June, 1984 address before a section of che
Alaska Bar Association, Professor Robert Hamilton, who acted
as the reporter in framing che racommer.ded concent of che
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Revised Model Acc, praised che Cocaission's efforts and vork
produce in this important regard.

Limiced liability is an extraordinary advantage afforded co
chose citizens who elect co do business in che corporace
com. In undertaking its study, che Ccnnission has been
concerned wich che balance between che legiciaace interest
of enterprisers againsc che noc infrequent fact of and
constant potential for abuse of ocher citizens who muse
deal, voluncarily or involuntarily, wich a corporate entity.
No provision of the proposed Code has drawn more inceresc,
comment, and criticism chan Section s88 of the draft
introduced by Legislative Council as K3 313 and S3 216 in
che Thirteenth Legislature. (The section number is che same
in this bill) Because of this interest and che variety of
serongiy held beliefs advanced by a number of attorneys who
have cescified in hearings before che Legislature. | would
like to explain che Commission's perception of a social
probLem, recount how che Commission originally proposed co
resolve chac problem, and explain che changes now suggested
by che Cotsaission in chac approach.

It is an assumption on che part of chose doing business in
the corporate form chac their personal assecs are insulated
from creditor claims againsc che corporation. This
insulacicn.from personal responsibility is a privilege
conferred by chi scace upon some citizens chac works co che
subscancial economic injury of others. The Cocanssion
suggests chat such an extraordinary privilege is noc. arid
should noc be, without limiC3. In che markecplace, large
institutional lenders and suppliers are protected by che
presence of market leverage, che advice of counsel, and
significant experience. This strength allows them co insist
chac participants in a corporace venture considered a poor
risk pledge cheir personal liability as guarantors of che
corporate”obligacion. If a tort claim arises, and che
victim's injury or loss exceeds che corporacion's assecs,
chere are common law doctrines co "pierce the corporace
veil* and obcain che personal assets of shareholders.
Contingent fee arrangements, whereby che core vice .a's
lawyer is paid only if chere is a recovery from che
defendant, offer a reasonable probability chac che tort
viccim can find legal representation.

However, this combination of economic and legal self-helo
for third parties has failed co procecc che class of
tndiviauals mosc frequently victimized. These are che
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creditors of businesses chac are incorporated wich
insubscancial assecs and chereafccr operated for che
convenience of owners for as long as this proves
advantageous. Thereafter, che corporation is simply
abandoned, usually without any effort co comply with che
statutory procedures for corporace .Lssolution. When this
happens, Suppliers, materialmen, emp-.yees, and others who
nave extended informal credit to che business are left
without practical recourse. Because cheir business
relationships have been informal, it is rarely che case chac
they w ill have contracted for che personal liability of
chose operating behind che corporace veil. 3ecause cheir
unpaid claims rarely exceed a few thousand dollars, che cost
of litigation makes legal remedies impractical. The net
resulc is chat chese credicors absorb a loss chac they then
pass on co che general public in che form of higher prices
for cheir goods and services. In che worst case, they
simply go out of business, depriving che public of cheir
presence as competitors, employers, and taxpayers in che
community.

To dace, che only jurisdiction chac has consistently
attempted co address chis problem has been New York’. As
early as 1848, chac scace imposed personal liabilicy on
shareholders for any unpaid claims of corporace servancs or
employees. While chat liabilicy has been modified, it
remains a feature of New York's Business Corporation Law.
After lengthy debate, which included consultation wich
immediate past and present officials in the Department of
Commerce and Economic Development, che Commission decided co
confront che problem in a different manner. Placing
liabilicy on Che shareholders was rejected because it would
frequently expose Individuals who may have had no active
part in running the business along with chose who should be
held accountable. Instead, the Comaission proposed a
secondary liability on the part of Che designated directors
and officers, on che theory chac chese individuals have
either made all of che business decisions or have had it
within cheir immediate power co discipline chose who have
run che corporation.

As initially proposed, cheir liability vas both secondary

and limited. Ilc was secondary in chac all creditors must
first exhaust che assecs of che defuncc corporation before
any claim against directors or officers may’ arise. lc was

also llmlced in that Section 488 made no effort to bargain
for greacer liabilicy, such as banks and ocher Institutional
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lenders. Liabilicy arose only in favor of contract
indebtedness for materials, supplies, inventory, or services
furnished within Alaska. Further, chac liability was
limited co twenty-five thousand dollars on any contract
indebtedness. Finally, individuals were free co preclude
che liabilicy created by Section 438 by the terms of a
written contract.

Critical comment directed at Section 438 has been reviewed
and given serious consideration by che Commission. While
some persons felc chac chere should be no discipline or che
limited liabilicy privilege beyond chat suggested at common
law, others oojecced co two features of the Cccnission's
suggestion; che very large potential for liability when the
limitation was $25,000 per creditor: and che potential chac
a court could interpret che original language' co fix
liability on an assistant secretary or some ocher
subordinate officer. Upon reconsideration, chese criticisms
have been deemed valid and accordingly the Commission now
recommends a significantly altered provision on secondary
liabilicy for incorporacors, direcccrs and certain officers.

As currently revised, che reconmended provision on secondary
liabilicy differs in three important particulars from che
one submitted co the Thirteenth Legislature. First,
subsection (a) has been amended co cake clear chac che only
persons pocenclally liable are incorporacors. directors (or
cheir delegates) and three specific officers in any Alaska
corporation. In che instance of a foreign corporation doing
business in Alaska, if the law of its state of incorporation
permits substitutes for che officers who would otherwise
have liability, such persons are liable co Alaskans for
debts arising from transactions in our state. The objection
chac any employee performing at che command of che corporate
president might be liable is thus expressly precluded.’
Second, che period of liabilicy for an incorporator is now
clearly defined by che new subseccicn <b). Third, che
maximum exposure has been reduced by 901 co S2.500 cer
claimant, racher chan 325,000. by che amended concent of
subsection (d). As redrafted, che liabilicy preserved bv
chis provision w ill work only in favor of the smallest
creditors for whom che cost of licigacion would be totally
out of proportion co any vindication of cheir just claims.

As Che Council is doubtless aware, prior versions of chis
proposed Alaska Corporations Code were introduced in March,
1982 and March, 1983, and in February, 1985. The oress of
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business precluded ics consideration in che first session of
the Thirteenth Legislature. In the second session, che
recommended Code was reported wich a "do pass"
recommendation out of che Senate Lebor ana Commerce
Committee. Ic had noc noved further at che expiration of
che Thirteenth Legislature. The Commission has actenpced co
find in such circuascances further opportunity to refine che
prcposed Code and to expose ics contents co interested
segcencs of che community. The b ill was noc acted upon in
che Fourteenth Legislature as KB 116 and S3 199.

In addition co che activities sucaarized in try letter of
March 3, 1983, members of che Commission appeared as
wicnesses before boch House ar.d Senate Committees.
Representatives of che Alaska Federation of Natives also
appeared expressing orally cheir support for passage of chis
Code, which they have asserted in writing co members of che
leadership in boch bodies. The initial and final drafts of
Che proposed Revised Model Business Corporation Acc were
carefully reviewed, as well as che comments of ics reporter
who appeared in Anchorage during the June, 1983, convention
of the Alaska Bar association. Many positive suggestions
were found in che comments received from numerous quarters.
The original recommended concent of che Alaska Corporations
Code continued Che strong influence of the original Model
Ac£.> In a much simplified and more understandable
organizational scheme, chac influence continues, but is now

heavily augmented by che work product of che drafters of che
Revised Model Acc.

The Commission recotmaends chac che organization scheme of
the new Code be adapted from chac of che New York Business
Corporation Law. In contrast co che more elaborate
organization adopted for the Revised Model Acc, the attached
proposal draws related provisions of che scacuce together
inco cwelve substantive articles creating a comprehensive
and easily understandable organization.

Respectfully submitted

'Alaska Code Revision Commission

JVA:nkr
n9/006
cc: Hon. Steve Cowper
Hon. Jay Rabinowicz, Chief Justice
Execucive Director, Legislative Affairs Agency
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SUBJECT: Sectional Analysis of proposed Codi
Bills revising the Corporations Coao
(Work Orders 5-0482 and 5-1076)

TO: Senator Bettye Fahrenkamp
Chair, Legislative Council

FROM: Theresa L. Bannister
Legislative Counsel

Thl3 is the revised sectional analysis that you requested
for the proposed Code Revision Commission bills (Ho-ise and
Senate) on the revised corporations code. Ilc acconpanies
che latest version of che bills. The bulk of che analysis
and language is taken directly from House and Senacn Joint
Journal Supplement Mo. 8 of February 27, 1985; I have
merely brought ic up co dace for che proposed bills.

ABBREVIATES USED
In chis commentary Che following abbreviations are used:

ACC— Alaska Corporations code (che short title of the

comprehensive revision of corporation law co be cade by this
bill),

MBCA or "the Model Acc"—Model Business Corporation Act as
revised through July 1, 1969 (A product or a cocaiccee of
the American 3ar Association firsc published iu 1950 and
carried forward wich changes until generally revised in
1984. The 1953 version became che basis of che existing
Alaska Business Corporation Act. ch. 126, SLA 1957, now AS
10.05.003 — 10.05.828).

RMBCA or Revised Model Act--Revised Model Business
Corporation Acc (1984) (che 1984 comtirehensive revision by a
cocaiccee of che American Bar Association of ics earlier
Model 3usmess Corporation Acc).



Senator Bectve Fahrenkamp
Page 2
May 7. 1987

CGCL or GCL—California General Corporation Law (che 1977
omnibus revision of California's fcr-orofic corporations
code, cne of che cwo principal sources tor the ACC).

JfY3CL or 3CL--New Vork Business Corporation Law (che secor.c
of che cwo principal sources for the ACC).

Ah'CSA--Alaska Ma'.ive Claims Settlement Acc (Public Law
92-203, as amended, 43 'J.S.C sec. 1601, et seom, the federal
Acc of December 13, 1971, and ics amendments settling lane
claims and providing for che formation of regional and
village corporations. The Acc and its amencnencs are
reprinted in Volume 1 of Alaska Scacuces).
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ARTICLE 1.

Sec. 10.06.005.
Sec. 10.06.010.
Sec. 10.06.015.
Sec. 10.06.020.
Sec. 10.06.025.
ARTICLE 2.

Sec. 10.06.105.
Sec. 10.06.110.
Sec. 10.06.115.
Sec. 10.06.120.
Sec. 10.06.125.
Sec., 10.06.130.
Sec.' 10.06.135.
Sec. 10.06.140.
Sec. 10.06.145.
Sec. 10.06.150.
Sec. 10.06.155.
Sec. 10.06.160.
Sec. 10.06.165.
Sec. 10.06.170.
Sec. 10.06.175.
ARTICLE 3.

Sec. 10.06.205.
Sec. 10.06.208.
Sec. 10.06.210.
Sec. 10.06.213.

CHAPTER 06. ALASKA CORPORATIONS CODS

CORPORATE PURPOSES AND POWERS

Purposes

General Powers

Defense of Ultra Vires

Limitations on Authority of Corporace
Agents

Contracts or Conveyances 3ir.ding Domestic
and Foreign Corporations

NAME AND SERVICE OF PROCESS

Corporace Name

Reservation of Corporace Name

Application co Reserve Corporace Name

Transfer of Reserved Name

Registration of Corporace Name

Use of Same or leceptively Similar Name

Procedure for Registration of Corporate
Name

Fee for and Duracion of Registered Name

Renewal of Registered Name

Registered Office and Registered Agent

Registration of Agent by Nonresident With
Controlling Incerest

Filing List of Registered Corporations With
Superior Court; Updating and Publishing

Change of Registered Office or Agent

Change or Resignation of Registered Agent

Service of Process on Corporation

FORMATION OF CORPORATIONS

Incorporators

Articles of Incorporation

Articles of Incorporation: Optional
Provisions

Filing of Articles of Incorporation



Senator Beccye Fahrenkanp
Page 4
May 7. 1987

Sec. 10.06.215. Disclosure of Corporate Purposes

Sec. 10.06.213. Effect of Issuance of Certificate of
Incorporation

Sec. 10.06.220. Assumption of Purported Pcvers of
Nonexistent Corporation: Liabilicy

Sec. 10,06.223. Organization Meeting

Sec. i0.,06. 225. Pover or Incorporators 3efore Directors’

Election
Sec. 10.06.228. 8ylaus: Adoption. Amendment, or Repeal
Sec. 10.,06. 230. 3ylavs: Number of Direccors ar.c other
Concent

Sec. 10,06.233. 3ylavs to be Kept at Office: Inspection
by Sharenoiders

ARTICLE 1. CORPORATE FINANCE

Sec. 10.06.305. Creation, Classes, and Issuance of Shares

Sec. 10.06.308. Issuance of Preferred or Special Classes
of Shares

Sec. 10.06.310. Issuance of Shares in Series

Sec. 10.06.313. Variations in Rights and Preferences of
Shares

Sec. 10.06.315. Series Rights and Preferences Established
by Board

Sec. 10.06.318. Manner of Establishing Series

Sec. 10.06.320. Filing of Statement 3efore Issuance of
Series

Sec. 10.06.323. Effect of Filing Statement

Sec. 10.06..325. Redemption of Shares; Creation of Sinking
Fund; Repurchase Agreements

Sec. 10.06.328. Irrevocability of Subscriptions for Shares

Sec. 10.06.330. Payment of Subscription for Shares

Sec. 10.06.333. Forfeiture of Shares for Default in Payment

Sec. 10.06.335. Consideration for Shares

Sec. 10.06.338. Payment for Shares

Sec. 10.06.340. Judgment of Board or Shareholders as co
Value of Consideration Conclusive

Sec. 10.06.343. Stock Rights and Opcicns

Sec. 10.06.345. Expenses of Organization, Reorganization,
and Financing

Sec. 10.06.J48. Certificates Representing Shares

Sec. 10.06.550. Information Required co be Stated on
Certificate

Sec. '0.06.353. Full Payment Required for Certificate

Sec. 10.06.355. Issuance of Fractional Shares cr Scrio

Sec. 10.06.358. Distributions; Conditions
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Sec. 10.06.360.
Sec. 10.06.363.
Sec. 10.06.365.
Sec. 10.06.368.
Sec. 10.06.370.
Sec. 10.06.373.
Sec. 10.06.375.
Sec. 10.06.378.
Sec. 10.06.380.
Sec. 10.06.383.
Sec. 10.06.385.
Sec. 10.06.388.
Sec. 10.06.390.

Prohibited Distribution: Inability to Meet
Maturing Debts and Liabilities

Prohibited Distribution or Junior Shares:
Liquidation Preference

Prohibited Distribution to Junior Shares:
Ratio of Retained Earnings

Exception for Purchase or Redenc .on of
Shares of Deceased Shareholdc

InapplLicabilicy co Regulated Investment
ConDany

Share Dividends: Restrictions

Additional Restrictions in Articles,
3ylaus, Indentures or Agreements

Liabilicy of Shareholders Receiving
Prohibited Distributions! Suit Against
Shareholders

Identification of Distribution in Notice
co Shareholders

Inapplicability co Winding up and
Involuntary or Voluntary Dissolution

Redemption of'Shares ac che Option of
Corporation: Manner

Acquisition of Corporation's Own Shares:
Reissuance or Retirement

Capitalization of Retained Earnings

ARTICLE 5. SHAREHOLDERS

Sec.
Sec.

Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

Sec.
Sec.
Sec.

Sec.

Sec.
Sec.

10.06.405.
10.06.408.

10.06.410.
10.06.413.
10.06.415.
10.06.418.
10.06.420.

10.06.423.
10.06.425.
10.06.428.
10.06.430.
10.06.433.

10.06.435.
10.06.438.

Meetings of Shareholders

Closing of Transfer Books and Fixing
Record Dace

Notice of Shareholders' Meeting

Voting List: Liability

Quorum of Shareholders

Proxies

Voting of Shares

Actions Taken Without Meeting: Written
Consent; Revocation of Consent

Voting Trusts and Agreements Among
Shareholders

Shareholders' Preemptive Rights

Books and Records

Annual Report to Shareholders: Content:
Financial Scacemenc on Reauesc

Shareholders' Derivative Action

Liability of Shareholders and Subscribers
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ARTICLE 6.
Snc.

DIRECTORS AND OFFICERS

10.06.450 Board of Directors: Ducy or Care: Right of

Inspection: Failure to Dissent

Sec. 10.06.453. Number and Election of Directors

Sec. 10.06.455. Classification of Directors

Sec. 10.06.458. Vacancies on che Board

Sec. 10.06.460. Removal of Direct-. Without Cause

Sac. 10.06.463. Removal of Director by Superior Court

Sac. 10.06.465. Vacancies and Resignation; Special Meeting
of Shareholders

Sec. 10.06.468. Executive and Ocher 3oard Committees

Sec. 10.06.470. "'‘eecings: Call. Place, Notice, and Waiver

Sec. 10.06.473. Quorum of Directors

Sec. 10.06.47S. Informal Action by Directors

Sec. 10.06.478. Director Conflicts of Interest

Sec. 10.06.430. Liabilicy of Directors

Sac. 10.06.433. O fficers: Tenure, Resignition, Agency,
Ducy of Care

Sec. 10.06.485. Loans co Directors, Officers, and Employees

Sec. 10.06.488. Secondary Liability of Dirinrj-j and’
O fficers

Sec. 10.06.490. Indemnification of O fficers. Directors,
Employees, and Agents: Insurance

ARTICLE 7. AMENDMENTS AND CHANCES

Sec. 10.06.502. Authorization: Permitted and Prohibited
Amendments

Sec. 10.06.504. Procedure so Amend Articles of
Incorporation

Sec. 10.06.506. Class Voting on Amendments

Sec. 10.06.503. Greater Voting Requirements

Sec. 10.06.510. Articles of Amendment

Sec. 10.06.512. Filing of Articles of Amendment

Sac. 10.06.514. Effect of Certificate of Amendment

Sac. 10.06.516. Reseated Articles of Incorporation

Sec. 10.06.518. Filing of Restated Articles of
Incorporation

Sec. 10.06.520. Effect of Issuance of Restaced Certificate
of Incorporation

Sec. 10.06.522. Amencmene of Articles of Incorporation in
Reorganisation Proceeding

Sec. 10.06.524. Filing of Amendment of Arric.es in
Reorganization Proceedings

Sec. 10.06.525. Effect of Issuance of Certificate of

Amencment in Reorganization Proceedings
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ARTICLE 8.

Sec. 10.06.530.
Sec. 10.06.532.
Sec. 10.06.53i.
Sec. 10.06.536.
Sec. 10.06.538.
Sec. 10.06.540.
Sec. 10.06.542.
Sec. 10.06.544.
Sec. 10.06.546.
Sec. 10.06.548.
Sec. 10.06.550.
Sec. 10.06.552.
Sec. 10.06.554.
Sec. 10.06.556.
Snc. 10.06.553.
Sec. 10.06.560.
Sec. 10.06.562.
Sec. 10.06.564.
Sec. 10.06.566.
Sec. 10.06.568.
Sec. 10.06.570.
Sec. 1C 06.572.
Sec. 10.Ci.574.
Sec. i0.Pi.576.
Sec. 10.0"

Sec. - "0.
Sec. 10.uo0.j32.

ORGANIC CHANGE

Merger

Procedure for Merger

Consolidation

Procedure for Consolidation

Share Exchange

Procedure for Share Exchange

Disparate Treacnenc of f'.ares of che Sane
Class or Series Prohijited: Exceptions

Notice co and Approval by Shareholders

Manner of Approval by Shareholders

Abandonment of Plan of Merger,
Consolidation, or Exchange

Articles of Merger, Consolidation, or
Exchange

Filing of Articles of Merger,
Consolidation, or Exchange

Merger of Subsidiary Corporation

Procedure for Merger of Subsidiary
Corporation

Filing of Articles of Merger of Subsidiary
Corporation

affect of Merger, Consolidation, or
Exchange

Merger, Consolidation, or Exchange of
Shares between Docescic and Foreign
Corporation

Reorganization: Disclosure of Alien
A ffiliates

Sale of Assecs in Regular Course of
Business: Mortgage or Fledge of Assecs

Sale of Assecs noc in Regul. . Course of
Business

Approval of Transaction by Shareholders

Abandonment of Transaction by Board

Right of Shareholders to Dissent

Rights of Dissenting Shareholders:
Procedure co Enforce Shareholder's Right
to Receive Payment for Shares:
Withdrawal of Demand
»r and Paynenc co Dissenting
Shareholders: Circumstances Where
Prohibited

Action to Determine Value of Shares Upon
Failure co Accept Corporace O ffer

Status of Shares Acquired Frco Dissenting
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ARTICLE 9.

Sec. 10.06.605.

Sec. 10.06.608.

Sec. 10.06.610.

Sec. 10.06.613.
Sec 10.06.615.
Sec. 10.06.613.
Sec. 10.06.620.
Sec. 10.06.623.
Sec. 10.06.625.
Sec. 10.06.628.
Sec. 10.06.630.

Sec. 10.06.633

Sec. 10.06.635.
Sec. '0.36.638.
Sec. 10.06.640.
Sec. 10.06.643.

Sec 10.06.645.
Sec 10.06.643.

Shareholders

DISSOLUTION

Voluntary Dissolution by Voce, Vritten
Consent or Shares, or Election or che
3oard

Certificate of Election: Concents,

Sig; ‘.ng, Verification and riling

.Certir.i *ce of Revocation or Election:
Contuncs. Signing, Verification, and
riling

Effect of Certificace of Revocation of
Election

Commencement and Conduct of Voluntary
Proceedings for Vending up; Cessation of
Business; Notice

Judicial Supervi-.ion of Vending up:
Petition and Notice; Order Protecting
Shareholders and Creditors

Articles of Dissolution: Concents

riling of Articles of Dissolution

Effecc of Certificate of Dissolution

Involuntary Dissolution by Verified
Conolainc: tiling; Intervention by
Shareholder or Creditor

Avoiding Dissolution by Verified Complaint;
Purchase of Plaintiff's Shares;
Determination of Fair Value; Stay;
Appraisal; Awards Appeal

Involuncary Dissolution by the
Commissioner: Grounds, Procedure,
Reinstatement

Commissioner's Authority co Bring Action
for Involuncary Dissolution: Grounds;
Relief

Venue and Process far Commissioner s Action

Appointment of Provisional Director:
Deadlock

Appointment of Receiver: Application,
Hearing and Notice, Security,
qualifications. Powers. Ccmoensatian

Decree for winding uo ar.d Dissolution:
Further Judicial Relief

Cocmoer.cerenr and Cor.cucr ri Involur.tarv
Proceedings for Vincmg up; Cessation
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Sec. 10.06.6S0.
Sec. 10.06.653.
Sec. 10.06.655.
Sec. 10.06.658.
Sec. 10.06.660.
Sec 10.06.663.
Sec. 10.06.665.
Sec. 10.06.668.
Sec. 10.06.670.
Sec. 10.06.673.
Sec. 10.06.675.
Sec. 10.06.678.
ARTICLE 10.
Sec. 10.06. 705.
Sec. 10,06. 710.
Sec. 10,06. 713.
Sec. 10.06. 715.
Sec. 10.06. 718.
Sec. 10.06. 720.
Sec. 10.06. 723.
Sec. 10.06. 725.
Sec. 10.06. 723.
Sec. 10.06. 730.
Sec. 10.06. 733.

of Businessi Notice

Jurisdiction of Court

Claims Againsc Corporation: Court and
Non-Court Directed Winding upt
Presentation: Notice: Paynenc: Secured
Claims: Rejected Clalss

Order Declaring Corporation Wound up and
Dissolved: Declaration: Effect:
Additional Orders: Discharge of
Directors

Filing of Decree of Dissolution

Powers and Duties of Directors in
Dissolution Proceedings

Proceeding to Decernine Identity of
Directors or co Appoint Directors

Distribution of Corporace Assecs Anong
Shareholders: When co be Made

Provision for Paynenc of Debt or Liability

Distribution in Money or in Kind:
Installments

Plan of Distribution: Adoption: 3ir.ding
Effect: Noclce; Paynenc of Dissencing
Shareholders: Abandonment

Recovery of Amounts Improperly Distributed

Continued Existence of Dissolved
Corporations: Purposes: Abatement of
Action: Distribution of Omitted Assecs

FOREIGN CORPORATIONS

Admission of Foreign Corporation

Liability for Transacting 3uslness Without
Certificate of Authority

Transacting 3ustness Wichciic Certificate of
Auchoricy as a 3ar co Right to Sue

Transacting Business Witherl Certificate of
Authority noc Affecting Contracts ana
Right to Defend Action

A ctivities noc Constituting Transacting
Business in This Scata

Corporace Name of Foreign Corporation

Assumed Corporate Name

Change of Name by Foreign Corporation

Application for Certificate of Auchoritv

Contents of ADolicacion

Execution and riling or Aoolicacion for
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Sec. 10.06.735.
Sec. 10.06.738.
Sec. 10.06.740.
See. 10.06.743.
Sec. 10.06.745.
Sec. 10.06.748.
Sec. 10.06.750.
Sec. 10.06.753.
Sec. 10.06.758.
Sec. 10.06.760.
Sec. 10.06.763.
Sec. 10.06.765.
Sec. 10.06.768.
Sec. 10.06.770.
Sec. 10.06.775.
Sec. 10.06.778.
Sec. 10.06.730.
Sec. 10.06.783.
Sec. 10.06.785.
Sec. 10.06.788.
ARTICLE 11/
Sec. 10.06.805.
Sec. 10.06.808.
Sec. 10.06.811.
Sec. 10.06.813.
Sec. 10.06.815.
Ssc. 10.06.818.
Sec. 10.06.820.
Sec. 10.06.823.
Sec. 10.06.825.
Sec. 0,06.828

Sec.

;i).o 330,

Certificate of Authority
Effect of Certificate of Authority
Amended Certificate of Authority
Powers of Foreign Corporation
Revocation of Certificate of Authority
Limitations on Revocation of Certificate of
t Authority
Issuance of Certificate of Revocation
Effect of Certificate of Revocation
Registered Office and Registered Agent of
Foreign Corporation
Change of Registered Office or Registered
Agent of Foreign Corporation
Filing of Statement of Change
Service of Process on Foreign Corporation
Service on Commissioner
Records Keoc by Commissioner
Procedure not Exclusive
Organic Change of Foreign Corporation
Withdrawal or Foreign Corporation
Contents of Application for Withdrawal
Form of Application for Withdrawal
Filing of Application for Withdrawal
Effect of Certificate of Withdrawal

REPORTS. FEES, A/D PENALTIES

aienn”al Report or Domestic and Foreign
Corporations

Contents of Biennial Report

Filing of Biennial Report

Filing Notice of Change of O fficers,
Directors, Five Percent Shareholders,
and Alien A ffiliates

Penalty for Failure to File Biennial Rercrc

Interrogatories by Commissioner: Judicial
Proceeding to Contest

Confidentiality of Information Disclosed by
Incerrogacories

Failure to Answer Interrogatories

Penalties Imposed I'pon Officers and
Directors

Incorporation or Filing Fees

Fees on Appointment or Revocation of
Appointment of Process Agenc or Change
of Agenc's Address
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Sec. 10.06.833.
Sec. 10.06.835.
Sec. 10.06.838.
Sec. 10.06. 340.
Sec. 10.06. 843.
Sec. 10.06 345.
Sec. 10.06.,868.
Sec. 10.06..850.
Sec. 10,06,,853.
Sec. 10,06..355.
Sec. 10.06,.858.
Sec. 10 .06 .863.
Sec. 10 .06 .865.
Sec. 10.06 .868.
Sec. 10.06 .870.

Fees and Penalties Payable ci Withdrawal of
Foreign Corporation

Fees on Dissolution of Domestic Corporation

Taxes, Penalties, and Fees on Filing
Certificate of Dissolution of Foreign
Corporation

Fees for Certified Copies of Document

Other Filing Fees

Biennial Corporation Tax; Penalty for
Nonpayment

Failure to Pay Tax or Make Report as
Precluding Suit by Corporation

Commissioner’to Institute Suits to Compel
Payment

Failure to Pay Tax as evidence of
Insolvency’

Payments to be Made in Advance

Accounting for and Disposition . Taxes and
Fees

Appeal From Revocation of Certificate of
Authority

Cancellation of Certificates Issued and
Filings Accepted

Forms to be Furnished by the Cottcissioner

Identification Code

ARTICLE 12. MISCELLANEOUS PROVISIONS

Sec. 10.06 .905.
Sec. 10.06 .910.
Sec. 10.06 .915.
Sec. 10.06 .920.
Sec. 10.06 .925.
Sec. 10.06 .930.
Sec. 10.06 .935.
ARTICLE 13.

Sec. 10.06.950.
Sec. 10.06.953.
Sec. 10.06.955.
Sec. 1,0.06.958.

Voting of Shares; Quorum: Status of
Disqualified Shares

Processing of Writings Filed With the
Commissioner

Disapproval of Writing by Commissioner:
Appeal

Writings: Corrections

Writings as Evidence

Corporace Seal as Evidence

Waiver of Nocice

GENERAL PROVISIONS

Powers of Commissioner

Regulations

Applications

Provisions Construed as Restatements and
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Continuation
Sec. 10.06.980. Corporations Organized CncerP.L.92-203
Sec. 10.06.963. Severability
Sec. 10.06.965. Reservation or Power
Sec. 10.06.963. Signature
Sec. 10.06.970. Rules of Construction and Ir.cerprecacion
Sec. 'n.06.990. Definitions
Sec. 10.06.995. Short Tide
* Sections 2-4 amend the references co che present
corporation cede in three scacucory
sections.
* Sec. 5. Repealer

* Sec. 6. Application of Provisions to Domesticand Foreign
Corporations

* Sec. 7. Exercise of Reserve Pouer

* Sec. 8. Application co Articles of Existing Corporations
* Sec. 9. Amendnenc of Articles of Incorporation

* Sec. 10. Indemnification by a Corporation

* Sec. 11. Distributions and Reacquisition of Shares

* Sec. 12. |Ter.‘tre of Officers Preserved

* Sec. 13. Existing Actions

* Secs. 16-35 describe how che proposed new code amenas che
3tace's court rules

* Sec. 36. Effective da-e section.
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ALASKA CODE REVISION COMMISSION
COMMENTARY TO ACCOMPANY
PROPOSED 3ILL ON THE
ALASKA CORPORATIONS CODE (ACC)

MAY 1987

O fficial Comment go ACC Section 10.06.050. PURPOSES.

SCOPE: ACC sec. 005 permits an Alaska corporation co be
romed for any lawful purpose(s) ocher chan insurance and
banking. Stock and mutual Insurance companies are formed
under AS 21.69: che companies are of a corporace nature and
are governed by che ACC' co the extent provided in sec.
21.69.020, che "bridge" scacuce. Reciprocal Insurance
companies, noncorporate in nrcure, are formed under

AS 21.75,

CHANGE IN FORMER ALASKA LAW: ACC sec. 005 alters che
concenc or corner AS 10.03.003 co conform co che concent of
Section 3 of che Model Business Corporacion Acc (M3CA).

O fficial Comment co ACC Section 10.06.010.

GENERAL POWERS.

SCOPE: In che earliest societal experience corporations
were chartered by che sovereign for limited purposes and
had, correspondingly, limited powers. Such concepcs have

been totally supplanted by general tncorporacion statutes
which typically confer upon corporace encicies all of che
powers of a nacural person. ACC sec. 010 adheres co chis
contemporary practice. However, ic is noc necessary chac a
corporation enjoy che plenary powers conferred by the ACC,
and sec. 010 makes ic clear chac chese powers may be
curtailed, modified, or eliminated by aptly drafted
provisions of che articles of incorporation.

CHANGES'IN FORMER ALASKA LAW: ACC sec. 010 is predicated

upon tormer AS '0.05.009 ant: SecCion u of the M3CA. The
introductory phrase is adopted from Seccion 207 of che

X,
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California Ceneral Corporation Law (CCCL cr GCL) and cakes
explicit that the general sowers are subject co limitation
by provisions in che articles of ir.cortoracion or ocher
laws. Subsection (o) rakes direct reference co che new
provision on loans co officers and directors (ACC sec. 185).
Subsection (15) adds "sccck opcion plans™ co che iise of
incentive plans which a corooracicn formed under che ACC ray
escabilsh for its directors, officers and employees.

O fficial Ccrmenc co ACC Section 10Q.76.Q15.
DEFENSE OF ULTRA VISES.

SCOPE: ACC sec. 0’5 governs che limited circvrscar.ces in
whicn a claia of "ulcra vires™ ray affect che nines of
chird parties wno have cealt with a corporate entity and the
impact of such behavior m creating liability cr. che part of
corporace officers and directors co che corporation. While
che concepc of "ulcra vires" is frequently included in ehe
discussion of agency proolems vichin che corporace
framework, properly understood ic is noc a cradicional
doccrine of agency law. A cransaccisn is ulcra vires when
it is beyond che powers of che corooracicn as chose powers
are conferred by law and che ceras of che articles oi:
incorporation. Within che constructs of che law of agency
the corporation, accing through ics board, is che principal
and che officers are ics agencs. Sec. 015 is noc concerned
wich restrictions upon che authority of chese agencs which
may be defined by che areici.es, che bylaws or rasalucions of
che board. Rather, concern is with transactions co which
chey have cocmicced che corporace entity which exceed che
power of chac corporace principal.

For cha purpose of determining che powers of a comoracion,
reference oust be made co ACC sec. 010 (general powers) and
co che articles of incorporacion of chac encicy. From chese
cwo sources one can determine che excenc of che exoress real
authority which che corporace officers and direccors mav
exercise in che service of ehe corporace princioal. To’
these express powers are co be added authorization co enable
che corporace agencs co efficiently and effectively carry on
che purposes or casks for which che corporation was created.
Physical necessity and business custom are che cradicional
foncs oi chis evidence. See ?3rk y. Alca Dlcch > Canal
Co.. 153 ?2.2d 625 (Utah, ivo9). .-Or cr.e purpose or
minimizing che assertion of "ultra vires” charges, effeccive
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limitations upon che powers of che corporation cay noc be
placed in che corporace bylaws. See, ACC sec. 210(1)(F).
Accord. Jennings v. Ruldoso Racir.z Ass'n.. 441 P.ld 42

, TTooTi Fid. In re uir.xarc, la A.D.Id 34, 230 M.Y.S.2d
959 (1967).

Sec. 015(a)(1) governs a derivative accion by a shareholder
co enjoin che doing of any acc cr che cransier or real or
personal property or by or co che corporacion on che cheory
chac che transaction is ulcra vires co che entity. In the
excene chat che accivicy of which complaint is cade involves
che righcs of chird parties, sec. 015'rentes che naccer co
che eauicy powers oi a reviewing court. There is an express
liaicacion chac che court, in conpucing and awarding damages
co any party, nay noc include che "expectation interest",
being che anticipated profits of che ulcra vires
transaction. Unaffected by chis statutory liaicacion are
daaages calculated upon a theory of rescimcion
(quasi-concracc) and reiobursenenc (costs Incurred in good
faieh decriaencal reliance).

Sec. 015(a)(2) grants scanding for either a direcc or
derivative action co obtain judgaenc in che nano of che
corporacion againsc such officers and direccors who may be
uilcy of che ulcra vires acc. Compensatory damages for any
fosS or damage sustained by che corporace encicy (including
any liabilicy incurred by che corporacion co a chird party

under sec. 015(a)(1) would be che appropriate remedy under-
sec. 015(a)(2).

Sec. 015(a)(3) coordinates wich che authority of che
commissioner co bring accion for involuncary dissolution of
any corporation which has continued co exceed or abuse che
auchoricy conferred upon ic by law. ACC sec. 633(a)(2).

Sec. 015(b) extends che provisions of sec. 015(a)as
consequence oi an ulcra vires concracc or conveyance made by

a foreign corporacion vichin the Scare ti Alaska or of real
escace within the Scace of Alaska.

CHANCE 111 FCRHZR ALASKA LAW: ACC. sec. 0‘5(a) is predicated
upon section “uj or cha New York Business Corporacion Law
(NYBCL or BCD. Ic is a modified version of former AS
10.05.018 and Seccion 7 of che M3CA. Sec. 015(b) is new and
is taken from Seccion 208 of che CCL.
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O fficial Comment to ACC Sections 10.06m020--025.

LIMITATIONS ON AUTHORITY OF CORPORATE AGENTS; CONTRACTS OR
CONVEYANCES BINDING DOMESTIC AMD FORZICU CORPORATIONS.

SCOPE: Unlike transactions or conduct assailed as beyond
c.ne powers or che corporacion, a subject covered by ACC

sec. 016, sec. 020 deals wich che consequences of an abuse
of authority which was wichin che power or che coroorace
principal co confer. The provisions of sec. 015 confront
che cocoon law of agency as ic has been applied co the
unique proolens generated by ar. artificial, corporace person
as a principal. The basic prenises if agency law are
unquestioned. A corporace principal is liable for ar.y
authorized conduct of ics agencs. This authority ray be
either express (isparced by che cerrs of che articles,
bylaws, board resolution or [where cocpecenc) a
shareholders' agreenenc): or. irplied as being sanctioned by
either custom or necessity in che agent's otherwise
uninscrucced pursuit of ehe goal deiir.ed for accomplishment
by the principal. When a corporate agent acts wichin che
scope of either express or inplied authority, authorities
speak of che "real authority of che agenc.”

ACC sec. 020 presumes chac a corporace agenc has acted
without real authority (express or implied) from che
corporace principal. Notwithstanding, if "apparent
authority"” supported che transaction, che scacuce makes ic
clear chac the chird party acquires the full liability of
the betrayed corporace principal upon che executory teres of
the unauthorised'agreement. In the event such liabilicy is
asserted, che language also makes clear chac che corporacion
acquires full righcs upon all cerms of che unauthorized
agreement.

In many jurisdictions "apparent auchoricy" is a poorly

understood cor.ceoc. Alaska is an exceocion. In 1967, and
again in '973. the Supreme Court clearly defined ar.d aoolied
the concept. "Apoarene auchoricy co do an acc is crea'cea is

co chird persons by 'written or spoken words or any ocher
conduct of the principal which, reasonably interpreted,
causes ehe chird person co believe chac the principal
consents to have che act done on his behalf by the oerson

pu.'porcing to act for him." Perkins v. Willacv. 131 ?.2i
141°, 142 (1967). Accord. 3rucon <. Auttmatic 1l'eldir.g j
Supply Coro. . 513 P.20 >m22, mTo"TTT7771 ..-.ese cases

clean/ maicace chac apparenc authority must be traced co



Senator Beecye Fahrenkamp
Page 17
May 7, 1987

appearances created by the principal. Ic cannot arise upon
the statecents, acts or representations or the agenc.
Further, che belief of the’third party as to che real
authority of che agenc oust go beyond che "white heart and
eopcy head" standard of subjective "good faith-' and rise cc
the level of "reasonable belief.” Such language is intended
co embrace cases demanding proof chat a reasonable person,
sicuaced as was che chird party and exercising reasor'ble
prudence in evaluating noc only che indications of che
principal's consent but also chose which would warn of a
lack of authority, would have formed a belief as co che real
auchoricy of che agenc. See Walker v. Pacific Mobile Hoses.
Inc. . 68 Wash.2d 623, 347 T.2d o/'7 11962). Ihe burden o:
proof to establish chese elemencs is chat o <che chird
parry. Booth v. Litchfield. 201 H.Y. 466. -69 94 M.S. 1073
(1911).

Wichin the realm of litigation againsc corporate defendants,
peculiar problems arise as co che agency status of officers.
Unlike a human being, a corporation cannoc acc directly buc
must rely upon che actions of officers and employees. The
concact with che law of agency is inevitable.” Cenerally
speaking, if a corporacion con* *s an office upon an
individual, chacacc alone clot.ies the officer with such
powers of agency as are necessary co accomplish his or her
duties. Camcv v. Mew Ycrk Life Insurance Co.. 162 H.Y.

453; 57 N.E. 7a (lSou). i: chese pouers are noc expressly
articulated theyrepresent a specie oi implied real
authority. The "president of a corporacion” enjoys che
broadest grant of implied real auchoricy in che absence of
limiting instruction’ Joseph Greenspon's Sons Iron 5 Steel
Co. v. Pecos Valiev Gas Co., 34 Gel. 567. 00 aTTc 550
ii931) . Such p-vers are noc mandacory and as wich any agenc
may be curtailed by the principal. However, if such

limicing instructions are secret and che officer acts in
dealings with chird parties in che marketplace who are
unaware oi them, che corporace principal is liable on a
theory 0; apparent auchoricy. tee v. Jenkins 3rschers. 156
r.Supp. 353" air'd. 268 F.2d 357 uT"Clr." 1r5'95. TH5 ~
"profile of authority” of ocher corporate officers s
obviously oi a lesser magnitude. Many valuable authorities
are collected and reviewed in Goldenberr v. 3artell
3roadcastinz Corporation. 47 Misc.-a i05. TpTTTTTJ. 2d 274
le>0a), wnicn is commenced as sound in every aspect save for
the confustr.g fsrtmiacion of 'he concept oi apparent
authority as ". . , che authority which che principal
remits che agenc to represenc mac he possesses.” 262
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M.Y.S.2d ac 282. To che excenc chac chis language suggest
chac apparcnc auchoricy can be conscrucced upon cze
seaceaencs or che agenc, ic is misleading. See Perkins v.
W lllacv, suora, <31 P.2d ac 142.

Sec. 025 recognizes "ratification” as an independent basis
for establishing chj* liability and rights or the corporace
principal for an unauthorized acc or cransaccion. 3rutcn v.
Automatic “elding 9 Supply Con., 513 P.2d 1122 (AlasKa
1973), has dennea mac coccrme in accordance with che
better common law authorities. R atification is an
after-arising manifestation by a betrayed principal who has
become aware of che unauthorised nature and concent oi che
cransaccion in question chac he intends co be bound by ics
cerms. Alldrin v. Lucas, 260 Or. 373, 490 P.2d 141," 144-45
(1971). While it is generally in the form of an express
manifestation or che incencion co be bound, ratification may
be implied from che principal's knowing acceocance of che
benefits of che unauthorized cransaccion. When an
unauthorized cransaccion is ratified, the wane oi auchoricy
in che agenc is "cured" and che liabilicy of che principal
upon all of che terms of che previously unauthorized
concracc “"relates back" co che dace of ics formulation by
che faithless agenc.. Rakescraw v. Rodrigues. 3 Cal.3d 67.
500 P.2d 1401, T404-05 <1772).

While unmentioned in sec. 025, Che ACC does noc intend co
arresc che common law development of escoppel as a means of
Imposing liabilicy upon a principal who becomes aware of an
unauthorized transaction and chen watches che chird party
change position in detrimental reliance incurring cue of’
pocket expenses which could have been avoided by a cimely
warning from che becrayed principal. In chese face patterns
liability is noc upon che cerms of che unauthorized concracc
buc is liniced co making che chird party whole for che out
of pockec expenditures or loss which were foreseeable in
cheir nature, reasonaole in cheir magnitude, and avoidable
by a cimely indication from che principal chac che
cransaccion was unauthorized and would noc bo ratified.

Peculiar co corporace practice is che concept of "adooeian.”
This doctrine arises when an individual associated with che
fomacicr. oi a corporation accecpcs to contract or otherwise
incur liability in ics name ac a'point in time before
corporace existence has begun. An after-arising corporation
could r.or "ratify"™ such a contract for ac the time it was
made chere was no corporace principal becrayed by the agenc.
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However, that corporacion can become liable upon che cerms
of che cransaccion by an express mar.ifescacion oi a
willingness co "adopt" ic. The knowing receipc of che «
fruics of a pre-incorporacion cransaccion has been heid
sufficient co work an' implied adoption. Air T- ~fic 5
Service Coro, v. ~av. 90 U.S. App. D.C. 3TT! ?.i<i 40
TT737T! ana Gardner v. OuPonc. 250 Fed. 227 (2d Cir. 1918).

Recognizing che intrinsic difficulty of agency qv Jtions ic
che corporace context and the desire of chird parties to
eliminate che possibility of che corporacion.successfully
contesting liabilicy. sec. 483(d) was added to che ACC.
This innovative provision establishes cor che first time a
strategy which w ill insure che liability of a corporace
principal which has two officers, one or whom is che
chairman of che board, che president or any vice president
and the ocher the secretary, any assistant secrecary, the
treasurer or any assistanc treasurer. See che official
comment to ACC sec. 483.

CHANGE IX FORMER ALASKA LAW; ACC sec. 020 and 025 are hoch

caxen irom oaliromia CCL Seccion 20° ->nd are new co Alaska
statutory la-

O fficial Cocmenc co ACC Seccion 10.06.105.
CORPORATE NAME.

SCOPE: 3eeause a business conducted in che coroorace form
Is an entity wich rights and liabilities distinct from chose
of ics shareholders, ic is imperative chac third parties
have notice of chis status. The requirement chac the name
contain che word “corporation,” "company,” "incorporated" or
"limited" (or an abbreviation of one of these words) is
intended co provide that basic notice. ACC sec. 105 also
forbids the corporace name co be misleading as to che nature
of the business or to be the same as cr deceptively similar
co chac of another corporation, foreign or domestic,
authorized to do business in Alaska. Specifically precluded
under sec. +05(b) is the inclusion of the word "city,"
"borough,” or "village" in a corporace name or any ocher
wording wnich would imply chac cre corpcracion is" a
municipality.

CHANGE IN FORMER ALASKA —W: ACC sec. 135 is a reenactment
o: tarmer .-i ij.uj.J2i as amended, ar.d is modification of
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Section 3 af che M3CA. Mo substantive change in prior
Alaska law is tntenced in che enactment of ACC sec. '.05.

O fficial Cotmzent ct ACC Sections:

Sec. 10.06.110. RESERVATION OF CORPORATE NAME;
Sec. 10.06.115. APPLICATION TO RESERVE CORPORATE NAME;
Sec. 10.06.120. TRANSFER OF RESERVED NAME.

SCOPE: ACC secs. 110, 115, and 120 sec forth che natural or
corporate persons who may reserve a corporate name, the
procedure to be followed, and she rights thereby acquired.

CHANGE IN FORME t ALASKA LAW: ACC secs. HO. 115. and 120
are reenactments without cr.ange of former AS 10.05.024, 027,
and 030 and are based upon Section 3 cf the M3CA.

o fficial Cotrrenr rr ACC Sections:

Sec. 10.05.125. REGISTRATION OF CORPORATE MAKE;

Sec. 10.06.130. USE OF SAME OR DECEPTIVE!! SIMILAR NAME:

Sec. 10.06.130. PROCEDURE FOR REGISTRATION OF CORPORATE
NAME;

Sec. 10.05.140. FEE FOR AND DURATION OF REGISTERED NAME:

Sec. 10.06.145. RENEWAL OF REGISTERED NAME.

SCOPE: ACC secs. 125, 130, 135, 140, and 145 provide for
cne registracion, proceccion, duracicn and renewal of a
corporate name. Registration of a corporate name

presup; ases the existence of a corporacioni thus only a
reservation of a corporace name under ACC secs. 110-120 may
be accomplished prior co incorporation. Registration has a
longer duracion chan reservation of a corporace name and is
subject co different fees, which may be established by
regulation. Under sec. 130, regiscracicn of a carporaco
r.aae gives che registered holder the right ca seek'an
injunction against che use of that name ar a deceocivelv
similar name by another. The registered name must re
renewed each year under sec. 145.

CHANGE IN FORMER ALASKA LAW: ACC secs. 125. 130, 135. HO.
ino .-a are reenactmencs at farmer AS 10.05.033, 034, 32%,
039, md 042 and are basec cn Sections 13 and 1! of the
M3CA. Minor language changes have been miarpar-.red ca
recognize the recently enacted scheme ta allev the
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Deparcmenc of Commerce and Economic Development co determine
various fees by administrative regulation.

O fficial Comment to ACC Section 10.06.150.
REGISTERED 'OFFICE AND REGISTERED AGENT.

SCOPE: ACC sec. ISO establishes the rcquireaenc chac a
corporacion aaincain boch a registered office and a
registered agenc in che Scace of Alaska. The agenc is
necessary for service of process! and, che office is
required co serve as che depository for various books and
records as provided or required by che ACC.

CHANGE IN FORMER ALASKA LAW: ACC sec. 150 is a reenaccaenc
vicncuc cr.ange or comer no 10.05.045 which was based upon
Seccion 12 of che MSCA.

O fficial Coeaenc co ACC Seccion 10.06.155.

REGISTRATION Or AGENT BE NONRESIDENT WITH CONTROLLING
INTEREST.

SCOPE: In order chac che cocmissioner aav readily establish
ozzicial contact wich a nonresident possessed oi a
controlling incnresc (sec. 955(12)) in any corporacion
subject.co che reporting requireaencs of che ACC, sec. 155
requires such a person co designate an agenc wichin che
Scace of Alaska upon whom noclce and process may be served.
Note chac while the ACC, sec. 955(29) defines "person"™ co
include, in addlcion co nacural persons, business vehicles
whecher or noc generally recognized as having encicy scacus,
sec. 155(a) makes explicit reference co foreign corporations
noc authorized co do business in Alasxa. The inclusion of
chis lasc reference is a deliberate duplication of che
ccncepc of a "person” Intended co draw attention ct che
presence of chis important ACC requirement.

Service on che sec. 155 agenc is equivaler.c co personal
service cn che controlling nonresident. Sec. 155(b"’
enforces chis requirement by forbidding, in che event of
noncompliance with sec. 155(a), either che controlling
person or che controlled corporacion use of che courts of
che Scace of Alaska. Such nor.cempliance would r.oc defeat
che right of a plaintiff co cccmence an action agair.se
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either che controlling person or controlled corporacion, hut
would preclude an Alaska court from entertaining any
counterclaim or affirm_cive prayer cor relief by such
defendants.

For the purpose of sec. 155 it w ill be noced that the
reference is co che core restrictive conceoc of “ctr.trollir.g
interest"” (sec 955(12)) and noc co che ACC’s ger.erai
concepc of "control" as defined in sec. 955(11).

CHANGE IN FORMER ALASKA LAW: ACC sec. 155 is a reenaccment
wicnouc suoscancive cnar.ge of former AS 10.05.791 is aser.eed
in 1980. A rewording has been undertaken to make it
explicit chac che designated agenc muse be within che Scace
of Alaska.

O fficial Comment to ACC Section 1Q.CS.160.

FILING LIST Cf REGISTERED CORPORATIONS WITH SUPERIOR COURT;
UPDATING AND PU3LISHING.

SCOPE: It 19 vital chac che practicing accomey be able bo
quicixly ascertain information concerning che name, address
of regiscered office, and che name and address of che
registered agenc of both domestic and authorized foreign
corporations. Both geographical and communications
considerations have dictated chat such information be
available locally and updated frequently. ACC sec. 160
imposes che, duties of filing, updating, ard annually
compiling such information upon che commissioner.

CHANGE IN FORMER ALASKA LAW: ACC sec. 160 is a reenactment
oc former AS ij.05.u>to which has been changed co require
yearly compilation and weekly updating oi che sciouiaced
information.

O fficial Ccmmenc to ACC Section '0.36.16;.
CHANGE OF REGISTERED OFFICE OR AGENT.
SCCPE: ACC sec. 165 establishes che procedure vherebv a

comescic or rcreizn corporation may change its regiscered
office or regiscered agenc.
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CHANGE IN FORMER ALASKA LAW: ACC sec. >65 Is a reenacc=ene
or comer Ao >u.jj.jji wmch was based uoon Section i3 oi

Che M3CA.

O fficial Cement to ACC Section >0.06.1'P.
CHANGE OR RESIGNATION OF REGISTERED AGE:” .

SCOPE: ACC sec. 170 establishes the procedure by which a
regiscered agenc Day change address or resign. Seccion
170(a) creates a ducy in a registered arer.c who desires co
change address. Such a change say be effected only by
execucing a scaceeenc disclosing the case ot che agenc, the
current address, che proposed new address, and the
corporacion or corporations served as regiscered agenc.

This scacenenc executed by an individual agenc or by che
president or vice presidenc of a corporacion serving in chac
capacity shall be delivered co the commissioner cor filing
in accordance wich che standard procedures of che ACC.
Unless and uncil che regiscered agenc follows che procedures
outlined in sec. 170(a), che commissioner =av continue co
regard .the lasc address of record as effective for all
nocice provisions under che ACC. The risk of nonfeasance or
misfeasance of a regiscered agenc is chac of che corporace
principal and noc chac of che Scace of Alaska.

Sec. 170(b) secs forth che procedures which dusc be observed
in order for a regiscered agenc co effectively resign.
Unless and uncil such procedures are followed che
commissioner may continue co deal wich che agent and
effectively nocice or bind che corporace principal. In che
evenc chac such an agenc ceases co function without
observing che provisions of sec. 170(b) chere would be a
breach of che concracc of agency wich che corporacion hue
such a breach would noc serve as a defense co che corporace
principal m dealing with or accounting co che coctaissioner.

CHANGE FORIiS?. ALASKA LAV? ACC sec. ICO is a reenactment
of comer AS 'O.0o0.uo* wn.ch was based or. Seccion 13 oi che
H3CA. The final sencence has been changed ca oermic a
resignation oi che regiscered agenc co tecome effective
sooner t.-.an 10 days after che filing oi written r.ocite with
che ccttaissicner if che corporation appoir.es a successor
wichin chis snortened period. This change i3 based upcn
Section 57.370(3) of che Oregon Revised Statutes.
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O fficial Consent to ACC Section 10.06.175.
SERVICE OF PROCESS ON CORPORATION.

SCOPE. ACC sec. 175 establishes che regiscered agent as che
person upon whom process, nocice or demand 017 be served
with the consequence chac ic is effective upon che
corporacion. If a corporacion does noc naincain a
regiscered agenc or if che designated agenc cannoc be
located, service nay be nade on che cocaissioner as provided
in sec. 175(b).

CHANCE IN FORXER ALASKA LAW: ACC sec. 175(a). (c), and (d)
are a reenaccnenc or corner AS 10.05.057 and are based upon
Seccion 14 of che M3CA. ACC sec. 175(b) is new co the law
of Alaska. Ic is caken froa Seccion 57.075(3) and (4) of
che Oregon Revised Scacuces and elinmates che
commissioner's burden under prior law to transaic process
served on cne commissioner in defaulc of a regiscered agenc.
Under ACC sec. 175(b) chac burden is placed upon the parrv
seeking co iniciace licigacion againsc che corporation (che
moving party). To assure chac nocice senc to a corporacion
without a regiscered agenc is che best available under che
circumscances, sec. 175(b)(2)(B) requires chac che moving
party send nocice co such address as ic knows or, on che
basis of reasonable inquiry, has reason co believe is most
likely co re3ulc in accual nocice. Under sec. 175(b)(3) che
moving party is obliged co file proof of che attempted
service in che appropriate superior court or ocher cnbunal.

O fficial Comment co ACC Seccion 10.06.205.
INCORPORATORS.

SCOPE: One or more incorporacors compile and file the
articles oi incorporation'which initiate the accamoc to fora
a de Jure corporation. Beyond framing and filing the
articles of tncorncracion. che aces of incorporacors may be
of litcle significance or lascing effecc in the
corporacion’s life. The arcicles oi incorporation may be
amended by the board prior co che issuance oi scock; after
scock is issued, a majority oi the shares muse agree to
amendment. Any bylaws which the incorporacors adept mav be
-amended or repealed by either che board or che shareholders.
3y following the prcceaures outlined in ACC Arcitle Three.
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liabilicy, although he oust pay filing feus and franchise
taxes to successfully perfect che application for che
certificate oi incorporation.

If chere are dealings becveen che incorporacor(s) and chird
parties on behalf of che noc yec corned' corporacion. care
nusc be taken co avoid personal liability as a "promoter."
While noc defined in the ACC. . . In a comprehensive
sense, ‘promoter' includes chose who undertake co fora a
corporacion and co procure for ic che rights,
instrumentalities and capital by which ic is co carry ouc
che purposes sec forth in ics charter, and co establish ic
as fullv able co do ics business . . . 1 Homscein,
CORPORATION LAW AND PRACTICE. 92, Seccion 91 (1959). From
this definition it is evident chac an incorjoracor will
evolve inco che scacus of a "promocer" by attempting co deal
on behalf of che yec co be formed corporation with chird
parties. As demonstrated by cases such as O'Rorke v. Gearv.
207 Pa. 240, 56 A. 541 (1903)t and Ring Feacures avnd.
Courier, 241 lowa 870, 875, 43 N.W. Za />, li A.i..A.id *67
(iy jj), such preincorporacion transactions are fraught wich
a danger of personal liabilicy co che promocer.

Preincorporacion concraccs can only be made on behalf of,
roc wich, a yec co be formed corporace entity. Any
cransaccion prior co the Issuance of the cerclficace of
incorporation, ACC sec. 218, is thus a preincorporacion
transaction. During chis period liabilicy on che part of
third parties can only be gained in exchange for che
personal preincorporacion liabilicy of those uho would act
on behalf of the after arising encity. In chis connection,
see ACC sec. 223, infra, and che official commene thereto.

ACC sec. 205 requires chac incorporacors be "natural
persons”, which would preclude a corporate entity from
acting in this role.

CHANCE IN FORMER ALASKA LAW: ACC sec. 205 is a reenaccmenc
or tormer AS lu.d5.2a2 as amended by sec. 6, ch. 170, SLA
1976. The minimum age for an incorporator has been reduced
from 19 co 18 co bring sec. 205 in line wich che general
scace policy on legal majority. ACC sec. 205 varies from
section 53 cf che MBCA in the requirement chac incorporacors
be natural persons. This is a concinuacion of prior Alaska
law. The original articles of incorporation and a phococopy
or xerographic copy of che original are co be delivered co
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the commissioner instead or duplicate originals, the former
requirement.

O fficial Comment to ACC Section 10.06.205.
ARTICLES OF INCORPORATION.

SCOPE: Within the goveman.-e structure of 3ny particular
corporacion che articles ot incorporation function much like
a constitution. Because they are far core difficult to
amend chan che bylaws (which are thus analogous to
statutes), che articles are deemed che appropriate olace to
cement the basic structure of che c-'rpoia‘cioh. In comrar.y
wich other modem statutes, che ACC requires chac
fundamental decisions concerning the purpose for which che
corporacion is organized, ics stated duration, and the
number of shares into which che ownership claims w ill be
divided (including whether they will be distinguished into
"classes") be articulated la che articles. This requirement
accomplishes cwo goals.

FirsC, sec. 208 enables che potential invescor co have
recourse to a single document which imparts much of cho
basic information needed co evaluate a decision whether or
noc co become a shareholder.

Second, once shares are outstanding the relacive difficulty
encountered in any Attempt co amend che articles Insures
stability wich respect to chese basic decisions. To lay che
foundation for chis statutory scheme, ACC sec. 208
denominates six fundamental items which must be addressed in
che articles.

Peculiar to ACC sec. 208 13 che requirements of subsection
(4) chac the articles scace che name and address of each
alien affiliate or a statement chac chere are no such
affiliates.

CHANGE IN FORMER ALASKA LAW: ACC sec. 208(1). (2), and (3)
are predicated upon tormer AS 10.05.255(1), (3), and (10)
which were derived from Seccion 54 oi che M3CA; subsections
(4) and (5) are taken from Section 201 of che GCLi
subsection (o) reenacts former AS 10.05.255(13) as amended.
The format of che ACC governing che concent of che articles
is modeled upon Sections 202 and 204 oi che CCL. In
addicion co che specific changes noted, infra, secs. 208 and
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210 make vital a drafting decision -which -was unimportanc
under trior Alaska law. As noted, sec. 208 requires chac
several fundamental decisions be addressed in the article].
While che provisions cay be acenoed by following the
procedures outlined in the ACC. ac all cices che subject
natter concent of sec. 208 must be defined in che current
corporace articles.

Sec. 210 enumerates provisions uhich are optional as
concents of che articles. The critical point is chac if che
subject natters enumerated in sec. 210(1) are noc seeded by
the initial or amended provisions of che articles they nay
noc be resolved or governed by che bylaws, shareholder
agreements, or any ocher fora of treaty. Fortier Alaska law
did noc make chis critical distinction.

Two provisions of che ACC are relevanc co corporace purpose.
Sec. 208(2) requires chac the articles set forth the'purpose

or purposes for which che corporation is organized. Such
scacemenc may be a declaration chac che corporacion is
organized co transact any and all lawful business permitted

under the ACC. Such an open ended scacemenc of purpose is
noc mandatory: but, if che articles concaln a more precise
statement of purpose but do noc explicitly declare chac che
corporace entity is limited within this defined scope,
operations undertaken in che good faith judgment of the
board which go beyond che defined scope are noc necessarily
ultra vires. Doubt can be resolved by following sec.
210(1)(F) and inserting "a provision limicing or restricting
the business in which che corporacion nay engage or the
powers which che corporacion may exercise or boch . . . .“

In sec. 208(5) references co "par value" have been removed
in a departure from former AS 10.05.255. This change
follows che elimination of par value as a concept basic co
che financial accounting of a corporation. See che
introductory and specific cocaencs co provisions of Article
Four, che "Financials of che ACC." A scacemenc of par value
in che articles is noc prohibited, but it w ill have no legal
significance.

Sec. 208(C) makes minor changes in prior law. It has been
organized co parallel Seccion 202 of che GCL. Quescions of
designation, rights. privileges, preferences and
restrictions which mulciple classes or mulciple series
creace may be either settled in che articles or left co
board resolution by a provision in che articles specifically
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empowering che board. Notwithstanding, only che articles
Day fix che nucber of shares in a class. This cover nay noc
be delegaced co che board. ‘'Jhile che tolerance of arcicle

provisions delegating che decemmacion of restrictions and
privileges of v.-jrious classes and series of shares i3
oor.siscenc wich prior Alaska law, she reouirenenc chac Che
number of shares in a class be fixed in che articles is r.ew.

ACC sec. 208(61 continues prior Alaska lav's concern
regarding alien affiliaces and adds language which directs
che drafcer co scace chac che corporacion .-as no such
affiliaces if such is che case.

O fficial Cccsenc to ACC Section '0.C6.2°Q.

ARTICLES OF INCORPORATION: OPTIONAL PROVISIONS.

SCOPE: ACC sec. 210 expressly permits che Inclusion of a

variety of provisions In che arcioles. No provision covered
in sec'. 210" muse be included in che arcicles to procure a
certificate of incorporation. However, for purposes of

sound corporace planning, che drafcer should carefully
review che oaccers covered in sec. 210 due co che principle
Chere established chac che subjects enumerated by subsection
(1) can only be ordered or decemir.ed b7 previsions of che
articles. The accempc co govern any subjecc denoainaced by
sec. 210(1) by a provision in che bylaws, an extrinsic
shareholder resolucion, agreement, or creacy would be
cocally ineffeccive.

The conaon law doccrine of "pro canco amendment” of che
arcicles established in some Jurisdictions is exoressly
disapproved by che legislature in che course of enacting ACC
sec. 210. I'nder chac doccrine a Judicial inquirv is made co
decermine if a sufricienc voting power of che directors and
shareholders have acted so chac, had chev scylec cheir
accampc an "amendmenc of che arcicles” ic would have been
effeccive. If so, che doccrir.e would recognize such an
effort as a "pro canco” amendmenc and encicled co che
dignicy of a Je jure provision in che articles.

The provisions for framing che initial concenc and
chereafcer amending che articles are explicit and simple
under che ACC. They reflecc a legislative evaluation or
compeclng incerescs and procedures besc adapted :0 insure
informed decision making wichin Alaska corporations. Such



Senacor Bettye Fahrenkanp
Page 27
May 7, 1987

210 cake vital a drafting decision vhich vas unimportant
under prior Alaska lav. As noted, sec. 203 requires chat
several fundamental decisions be addressed in the arcicles.
While the provisions nay be amended by following the
procedures outlined in the ACC, ac all cices che subjecc
natter concent of sec. 208 must be defined in che current
corporace arcicles.

Sec. 210 enuneraces provisions vhich are optional as
concents of cha arcicles. The critical point is chac if che
subject matters enumerated in sec. 210(1) are noc settled by
che initial or amended provisions of che articles they may
not be resolved or governed by the bylaws, shareholder
agreements, or any ocher form of creacy. Former Alaska lav
did noc make chis critical distinction.

Two provisions of che ACC are relevant to corporace purpose.
Sec. 208(2) requires that che articles sec forth che'purpose
or purposes for which che corporacitn is organized. Such
scacemenc nay be a declaration chac che corporacion is
organized co transact any and all lawful business permitted
under che ACC. Such an open ended scacemenc of purpose is
noc mandatory: but, if che arcicles concaln a more precise
scacemenc of purpose but do noc explicicly declare chac che
corporace encicy is limited wichin chis defined scope,
operations undertaken in che good faich judgment of che
board which go beyond che defined scope are noc necessarily
ulcra vires. Doubt can be resolved by following sec.
210(1)(F) and inserting "a provision limiting or restricting
Che business in which che corporacion Qay engage or che
powers which che corporacion may exercise or boch

In sec. 208(5) references co "par value" hive been removed
in a departure from former AS 10.05.255. This change
follows che eliminaclon of par value as a concepc basic co
che financial accounclng of a corporacion. See che
Introductory and specific cocmencs co provisions of Article
Four, the "Financials of che ACC." A scacemenc of par value

in che arcicles is noc prohibited, but ic w ill have no legal
significance.

Sec. 208(6) makes minor changes in prior law. Ic has been
organized co parallel Seccion 202 of che GCL. Quescions of
designation, rights, privileges, preferences and
restrictions which mulciple classes or mulciple series
create may be either seeded in che articles or left co
board resolution by a provision in che arcicles specifically



Senator 3eccye Fahrenkamp
Page 29
May 7. 19S7

policies would be subverted by che concent or pro canto
amendmenc which would substitute the exoense and uncertainty
or Licigacion for che procedures ouclinea in chis chapter.

ACC sec. "10(1)(A) protects che expeccaticr. of a purchaser
of shares'lchat once che purchase price has been paid in full
Chere is no further liability by way of financial
assessments. Cases such as Wacscn v. Santa Camellta Mutual
Water Co.. 58 C.A.2d 709, 13/ r.Id o / i .-.oiaing a
purcnaser of scock in a uacer corporacion co be charged wich
Knowledge of che inherenc assessaoilicy of his shares, are
reversea. Under ACC sec. 210(1) (A) che articles must
affirmatively permit assessabtiicy for the power co exist.

ACC sec. 210(1)(B) concinues former AS 10.05.253(8). which
required chac preemocive rights obcain unless explicitly
removed by a provision in che arcicles. See also, ACC sec.
128.

ACC sec. 210(1)fC) establishes chac, absent an express
provision in che arcicles, corporacions may noc creace
special qualifications for persons who cay be shareholders.
See also, che discussion on rescrlccions on
transferrabllicy, infra.

ACC sec. 210(1)(D) requires chac. absenc an express
limitation on the duration of the corporacion being sec
forth .in che arcicles, che corporation is co endure until
dissolved pursuant co che ACC.

ACC sec. 210(1)(E) requires chac if there is co be
restriction or elimination of che concurrent, independent
power of the board and che outstanding shares co adopt,
amend or repeal bylaws such provision must be cade in ehe
arcicles.

ACC sec. 210(1)(F) peraics a corporation co depart from che
majority.

ACC sec. 210(1)(C) is che appropriate place co define
enforceable limitations upon che business which che
corporacion may pursue. Activities beyond such express
limitations would be ultra vires co che corporacion. See
Che commenc co ACC sec. 208 for a further discussion of chis
point.



Senator Beccye Fahrenkamp
Page 30
May 7, 1987

ACC sec. 270(1}(H) establishes the proposition chac. absenc
an express provision in che arcicles, holders oi corocrace
debc instruments do noc have voting rights wich respect to
che eleccion of directors or ether matters committed by the
ACC co shareholder decision.

ACC sec. 210(1)(l) furthers the policy of sec. 333 in
recognizing chac absenc an express provision in the
articles, the board, and noc che shareholders, shall
determine che consideration co be received for che issuance
of shares.

AAC sec. 210(1)(J) reflects che policy of sec. 450(a) which
vescs control and management of che corporacion in che beard
or direccors. Houever, by che cerms of in express provision
in che articles, any corporace accion may be subjected co a
prior requirement chac ic receive che approval of che
shareholders (sec. 990(6)) or che approval of che
outstanding shares (sec. 990(5)). If che requirement Is che
latter, chen che requirement is for approval by an absoiuce
majority of Che outstanding shares wich voting rights.

Absenc an affirmative provision under ACC sec. 210(1} (K), a
corporacion is wichouc power co redeem ics shares as
provided in sec. 325.

ACC sec. 210(1)(L) peraics any corporacion wich fewer chan
100 shareholders of record to include an express provision
in ics arcicles exempting icself from che annual report
requirements of ACC sec. 433(a). In chis particular ACC
sec. 210 differs from GCL Sections 204 and 1501 which permit
che requirement of an annual report co be waived in che
bylaws. Ic was che judgment of che legislature chac lc is
better co require chac such a waiver be placed in Che
arciclesi otherwise, incumbent directors would be compecene
co pass a bylaw waiving a requirement intended to provide a
check on che board.

Finally, ACC sec. 210(1)(M) requires chac any delegation of
board powers, ducies, or privileges to delegaces. as
permitted by- ACC sec. 450, be sec forth in an explicit
provision in the arcicles.

Ic will be noced chac che remaining provisions of sec. 210
do noc contain che injunction chac thev cover suojeccs which
can only be determined by provisions of che arcicles..
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ACC sec. 210(2) confronts che difficult subject ro
restrictions on che free cransterrability of shares. 3y
declaring chac there nay only be "reasonable restrictions"”
che legislature tncends co venerate che traditional bias of
che law in favor of free alienation of property incerescs.
However, chis bias must be balanced azair.se recognition that
there may be valid business objectives furthered by
restrictions. See V. 9 H. Warehouse. Inc. v. Atlas Van
Lines. Inc.. 49(TT.2d dio (ben Cir.

Noce chac no restriction on cransferrabilit/ adopted after
shares are outstanding may bind holders of chose shares
unless chey have affirmatively voced for che restriccion.
While che language of sec. 210(2) would noc prohibit
transfer rescriccinns from being introduced in a bylaw, ic
would have co be a bylaw adopted by che voce or consenc of
the shareholders and could noc bind shares outstanding prior
co ics adopcion which neicher voced for nor consenced co
such a scheme. Tu-Vu Drive-In Coro, v. Ashkins. 61 Cal.2d
283, 38 Cal. RptTrAT7~TTi~T77S~TTS~r"o "TT~is thus
disapproved and ics holding precluded under sec. 210(2).

ACC sec. 210(3) permits che names and addresses of inicial
directors co be included in che arcicles. Former

AS 10.05.255(1) required chac chis information be included
in the articles.

ACC sec. 210(4) permits any ocher provision, noc in conflict
wich law, pertaining co che managemenc of che business and
the conduce of ics affairs, including any provision required
or permicccd by the ACC co be scaced in the bylaws, co be
Included in che arcicles.

CHAWGE Il FORMER ALASKA LAW: ACC sec. 2'0 is based upon CCL
Seccion 20». Delaware Section '02(b)(4) and (s). and former
AS 10.05.255 which ic replaces. The changes have been
incorporated in che scope note co chis seccion and the ACC
sec. 208.

Official Comment to ACC Section 1Q.06.213.
FILING OF ARTICLES OF IHCORPORATICtI.
SCOPE. ACC sec. 213 ctncair.s a seif-exolanacory procedure

tor riling tne arcicles of incorporation with che'
comissioner.
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CHANGE 111 FORMER ALASKA '-A»: ACC sac. 213 reflects wichoas
suoscar.cive cnanze procecures sec forth in forcer

AS 10.05.258 and’Seccion 55 of che M3CA. The section
rerleccs che general schene of che ACC co scar.earcice che
procedures for filing vich che connissioner as sac forch ir.
ACC sec. 910.

Official Coccnenc co ACC Seccicn '0.0S.215.
DISCLOSURE OK CORPORATE PURPOSES.

SCOPE: Under ACC sec. 208C2) a corporacion nay fulfill che
scacucory requirecenc of a scacenenc of purpose ir. ics
articles vich a declaration chac ic ir.eends co engage in
"any lawful purpose.” notwithstanding. the Deparctcenc of
Concerce and Econcnlc Deveiopcenc is interested in gacr.ermg
inforcacion abouc che actual business in which ir.corporarea
enciciej intend co engage.

ACC sec. 315 supports chis inceresc by inposing an
obligation co disclose che accivicies in which ehe
corporacion will inieially engage. This scacenenc does noc
bind che corporacion as co cbhe cucure although ic nusc be
accurate as of che cine of utterance ac peril of providing
che connissioner wich grounds for involuntary dissolution
under ACC sec. 630(6). If a corporacion subsequently
changes or expands cbhe focus of ics business activity, an
"updacing" of ics disclosure of corporace purpose is
required in che biennial report under ACC sec. 308(3).

CHANGE 111 FORMER ALASKA LAW: ACC sec. 215 is a reenaccuenc
wichouc cnange or corner as 10.05.259 as anenoed in 1980.

Official Cccnenc co ACC sec. !0.76.2°3.
EFFECT OF ISSUANCE OF CERTIFICATE CF INCORPORATION.

SCOPE: ACC sec. 218 fixes che issuance of Che certificate
or incorporation as che pome in cine when che ce jure
existence of a corporacion cocner.ces. In adopting chis
"brighc line", rale che legislature has gone beyend che cexc
of Seccion 55 of che M3CA. and comer AS 10.05.5*0. co
expressly abolish che cscon law dcccrir.es of de jure
cocmliar.ce, de facco incorporaccon, and corporacion by
estoppel.
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The liabilicy consequences befalling individuals who have
soughc che advancages of incorporacion while failing co
follow che scacucory requireaenrs for che creacion oi such a
vehicle have plagued courcs. Kocvichscancir.g che evidenc
accecoc of che Model Acc co focus upon che issuance of che
cercificace of ir.corporacion as che evenc which effeccuaced
de Jure formacion, courcs have been uncercain and
inconsiscenc in reaching co recurrcnc confliccs among chird
parcies (who choughc they were dealing wich a corporace
encicy); encerprisers who purporced co acc for che
defeccively formed corporacion (who oay include individuals
unaware of any derecc): and, che scace.

Assuming chac chere has been defecclve compliance wich
scacuces on corporace formacion, che following quescions
recur. Do che encerprisers achieve liaiced liabilicy wich
respecc co cransaccions carried in in che r.aae of che
purporced corporacion? If chev do noc, is cheir l.abilicy
Joinc and several as would be che case if chey were
parcners? May che defeccively formed encicy sue or be sued?
If defeccive incorporacion Is lacer remedied, does che
corporace encicy chen formed achieve aucomacic succession co
Che righcs and liabilicles which had been accempced by che
defeccive predecessor?

A'IChough che ccrainology adopcea in decisional law has noc
been consiscenc, che common law reaccior. is generally
cacegorized under chree overlapping doccrines: de jure
compliance: de facco incorporacion: and, corporacion by
escoppel.

Ac lease cwo of chese doccrines have been reviewed by Alaska
courcs. Swindel v. Kellv, 499 P.2d 291, n.8 (1972): and.
Willis v.~Cicv of ValdezT 546 P.2d 570, 574 (1976),
illuscrace cnac cne ae racco and corporacion by escoppel
doccrines have ircruded inco che decisional law of chis
jurisdiccion. The conclusions suggescec in chose opinions
as well as che more excensive creacmer.c of chese copies in
Che decisional law of Oregon and Washir.gcrn are repealed
wich che legislaclve enacc-enc of sec, 213.

In framing che cerms of Che ACC che legislacure has
simplified che seeps required co form a corporacion and
defined a brighc line evenc upon which che corporace
exiscence begins. Thac evenc is che issuance of che
cercificace of incorporacion. Cnee issuance has caken olace
all of che accribuces of corporace scacus (including liaiced
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liabilicy) are attained. Third parries are precluded rroa
pointing co any ocher defecc as a cejns or gaining che
personal Liabilicy or any or all or che corporate
encerprisers. The evnnc cues boch vays. If ccroorace
existence is attained uncer sec. 113.'chere can he r.o der.ia
cn che pare of crfte encicy or any investor chac accions
caken by ics agencs would’obligace che corooracicn.

Sec. 213 was adopced wich che view chac incorporacion is a
privilege and cocpiiancc wich chis seccion is che cinizuz
price cag exacced for chac privilege. Failing issuance c'
che cercificace of incorporacion. ic is che ir.cer.cion of ch
legislacure chac r.o accribuces of corporace scares ray be
claisec oy any parry. Cases such as Tizberlir.s Ecuiczant
Co.. Inc. v. Davenoorc. 257 Cr. 5*. ;. T o> L
ano. iranson v. International Susmess Machines Corn.. 224
Md. 47/, 200 A.ic 35 (+96«), are :aca..y mconsiscenc wich
che cor.cenc of sec. 213. The racccnales of chese decisions
which dwell upon che incencion of che chird parry claizanc
Co deal wich a corporace encicy are rejected.

Issues of che incencion of privace parcies or ehe
materiality of che'failure co cocpiy wich scacucory norzs
are an invicacton co licigacion which is needlessly
consucprive of public c:ae and convenience.

CHANGE ::: FORMER ALASKA LAW: ACC sec. 213 is a reenacczent
or forcer AS Id.Ob.ool (based on Seccion 56 of cha M3CA)
wich zodificacions incanded co preclude recognicion of any
legal scacus for an encicy which has noc obcair.eo che
issuance of a cercificace of incorporacion.

Official Cocnenc to ACC Seccion 10.06.220.

ASSUMPTION OF PURPORT”!) POWERS Cr NONEXISTENT CORPORATION:
LIABILITY.

SCOPE: ACC sec. 220 determines che liabilicy consequences
or persons who assuce co acc as a corroracion rcr which
chere '-a been no issuance of a cercificace of ir.corporaric
(sec. 213). While chis seccion is baseo upon Seccion 1-6 or
che M3CA. ic has been oodified co resolve conilircir.g
incerorecacions or chac seccion vich resoecc co pronocer's
liability. See e.z. . Heincce Caro. /.. Ncrchues:
Tecr.-Manuals .r.c.. " L'asn.aod. ';mw? f.2c >00 (Div.Cne,

iv7il) TncTaTr.g cnac language predicated upon Section 1-ij

—.cl jTini M-



Senacor Beccye Fahrenkanp
Page 35
May 7. '.987

codified che common law rule on promoter's liabilicy); and,
Shervood S P.obercs-Oreeon. Inc. v. Alexar.cer. 269 Or. 389.
52j f.-= 7 "3—T~T7T5 (noiclng csac language baaed on Seccion
146 had noching co do wich pronocer's liabilicy buc vas
aimed ac extinguishing che doccrine of de facco
incorporacion).

Under che ACC, common law doccrines respecting defeceive
incorporacion are excinguished by sec. 218. Sec. 220
resolves che liabilicy of persons who assume co acc as a
corporacion for vhich chere has been no issuance of che
cercificace; demanded in sec. 218. Under subsection (a)
they are Jointly and severally liable for deocs and
liabilities incurred or arising as a resulc of chac accion.
The face chac che chird parcy nay have understood chac no
corporacion vas yec cxcanc does r.oc preclude che liabilicy
created by sec. 220 from arising or being asserted. To che
excenc chac ic is inconsiscenc with chis position, Sherwood
& Robercs-Oreeon. Inc. v. Alexander, supra, is disapproved.

Under subsecdon §b) ic is possible for che liabilicy
created by sec. Co be codified or precluded, buc ic muse
be terms of a written concracc.

Subsection (c) makes ic clear chac oral promises,
agreements, or understanding are noc effeccive co modify or
preclude che liabilicy creaced by (a) of sec.

CHANGE 1)1 FORMER ALASKA LAW., ACC sec. 220 i3 a modification
or corner aj lu.0i.d <0 wnich had expressed che cexc of
Seccior. 146 of che M3CA. The change subscicuces an explicit
reference co che cercificace of incorporacion (ACC sec. 218)
for che uords " ... wichoue auchoricy . . ", and

expressly focus che seccion upon che liability of promoters.

Official Comment -o ACC Seccion :0.06.223.

ORGANIZATION MEETINC.

SCOPE: ACC sec. 223 defines che cransicion by which cho
encicy beLng formed passes from che concrol of incorporacors
co chac >I che initial board of directors. Mandatory
provisions sec a minimum agenda for chis initial meeting,
requiring chac directors be elected (if noc named in che
arcicles), bylaws be adopted, and officers be elecced.
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.he naming of inicial direccors in che arcicles is opcionai

under ACC’sec. 210. If direccors are so named, ic is chev
who hold che organizacional aeecir.g ac che call of cheir
Oajoricy. If direccors have noc been named, che

organizacional meecing is co be heio by che incorooracors ac
che call oi cheir majoricy. While poscponing che decision
as co che idencicy of che inicial direccors co che
organizacional meecing nay be desirable in some instances,
under ACC sec. 225 che powers of incorporacors are limited
co perfeccing Che organizacion of che corporacion, adopcicg
che amending bylaws and eleccmg direccors.

The flrsc sencence of sec. 223 makes ic unambiguous chac che
organizacion meecing is noc a second sceo ir. che accaincenc
of corporace exiscence. Exiscence is achieved ir. a single
seep by issuance of che cercificace oi incorporacion under
sec. 218. If incorporacors should accempc co do business
for a corporace encicy following issuance of che cercificace
buc before che eleccion of direccors ac che organizacion
meecing cheir accd would be ulcra vires cheir licle powers
and che source of personal liability under sec. 015.

In che evenc chey were co cransacc business, incorporacors
would also be exposed to secondary liabilicy under sec.
463(a). However, the corporace exiscence having been
attained wich Che issuance of che cercificace, che irregular
actions of Che incorporacors in conducting business would
noc preclude eicher che corporacion or chird parcies from
acquiring de jure righcs.

CHANCE IN FORMER ALASKA LAW: ACC sec. 223 is a reenaccmenc
or cormer AS 10.05.26/ ana is based upon Section 57 of che
MBCA. Language modifications have been made co coordinace
wich sec. 210(3), which makes opcicnal che naming of Inicial
direccors in che arcicles, and che phrase in the firsc
sencence which is intended co preclude a ccnscruccion of
sec. 223 as a precondition co che accainmenc of corporace
exiscence.

Official Cocmenc co ACC Section 10.06.225
POWER OF INCORPORATORS 3EFORE DIRECTORS' ELECTION.
SCOPE: Since che naming of inicial directors ir. che

articles is opcionai under \CC sec. 2'0, sec. 215 is
necessary in order co define che powers which incorporacors
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shall have uncil such cice as a board or direccors is
elecced. These powers arc or a very lirsired nacure. The
incorporacors nay perfecc che organizacion or che
corporacion. adopc bylaws and elect directors! chey nay do
no more in che name of che corporacion. The iiaicacion on
Cheir exercise of addicicnal powers is rcoced in che policy
of perniccing a corporacion co do business only when ics
board has been properly elecced.

CHANCE IN FORMES ALASKA LAW; ACC sec. 225 is new and
wicnouc preceaenc in me cormer code due co che now
discarded requircaenc chac direccors be naned in che
arcicles. ACC sec. 225 derives iron Seccion 210 of che CCCL
and Seccion 107 of che Ceneral Corporacion Law of che Scace
of Delaware. Ic has been alcerea cron che form in which ic
is found in che California and Delaware acts by che omission
of che eleccion of officers as a power permitted
incorporacors.

This delecion is Incended co preclude an abuse of che
corporace scruccural norm whereby incorporacors could elecc
officers who would begin co cransacc business and Chen onie
co formally elecc direccors. Such an arrangemenc would
fruscrace che scheme of che ACC which is co make che board
serve as che corporace principal and officers as agencs of
Che corporacion in conducting ics business operadons.

Official Comment co ACC Seccion 10.06.223.
BYLAWS: ADOPTION, AMENDMENT OR REPEAL.

SCOPE: In determining che scaeus of shareholders wich
respect Co che power of che board of direccors, few
provisions are of greater imporcance chan chose determining
Che power co ac'opc, amend or repeal che concenc of che
bylaws. Absenc provision in che arcicles. ACC sec. 223
vescs equal powers in che board and che shareholders wich
respecc co determining che concenc of che bylaws. However,
che arcicles are compecenc co rescricc or eliminace cha
power of eicher che board or che oucscanding shares.

There are thus chree possibilities: (1) concurrent,
independent power in che board and che oucscanding s! ~es
(che default rule): (2) an article provision resr e or

eliminating che oower of che board; or, (3) an arci.
provision restricting or eliminacmg che power of che
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outstanding shares. Hoce chac a corporacion organised and
existing under che former provisions of AS 10.03 has five
years following che erreccive dace of che ACC co comply wich
AS 10.06.203 and 10.06.210. See * Sec. 3, Applicacion co
Arcicles of Existing Corporations.

Pending the expiration of chis five year period che'
corporacion nay continue co observe che machinery and
procedures for adopting, amending or repealing bylaws
permicced under former AS 10.05. If, upon che exoiracion of
che five year period, che corporacion has not. amended its
arcicles co rescricc or eliminate che powers conferred by
sec. 228, shareholders shall achieve a concurrent,
independenc power over che concenc of che bylaws.

By way of general comment, che bylaws of a corporacion are
regaroed as a concracc becween che corporacion and ics
members. Der.cel v. Fldellcv Savings and Loan Assn. . 539
P.2d 649 (1973J. As sucn cney are co oe conscruea according
Co che general rules governing che conscruccion of scacuces
and cor.craccs. American Center for Educacion v. Cavnar. 26
Cal.App.3d 26, 102 Cai. Specr. 373 (1972). 'the mcenc and
understanding of Che parties ac che cine of adoption is
zenerallv concrollints. Area Inc. v. Scecenfeld. 541 P.2d
755 (Alaska 1975).

The wisdom of bylaws is generally co be weighed and
evaluated,by che concraccing parties and noc a reviewing
court. Leon v. Chrysler Mocors Corporation. 359 F.Supp. 877
(D. N.J. 1973): arc'd n/4 r'.2u ijwd (3ra Cir. 1973). Courcs
interfere only upon cinding chac powers were exercised in an
unlawful, arbitrary or malicious fashion and in such manner
as co affect property righcs of che person complaining. STP
Corp. v. U.S. Auco Club. Inc., 286 F.Supp. H6 (D. Ind.

m an

Absenc an ability of che opponent of a bylaw cc demonstrate
one of chese grounds, bylaws may be amended freely and
shareholders have no vesced right in having any bylaw remain
in force. Superior Bedding Co. v. Serca Associaces. Inc..
353 F.Supp. 1143 (D. ill. i9/J). Hocwicnscanrsir.g rnese
rules, r.o prevision of che bylaws may infringe upon che
concenc of’che arcicles or any provision of che ACC.

CHANCE 111 FORMER ALASKA LAW: ACC sec. 228 is caken frcm
Seccion 1' c¢r che UCL ano works a major change in former AS
10.C5.135. I'nder che former Alaska scheme che oower to



Senacor Beccye Fahrenkamo
Page 39
May 7, 1987

adoDC, amend, and repeal provisions of che bylavs was vesced
exclusively in che board unless reserved co che snareholders
in che arcicles of incorporacion. Under che ACC. as noced,
che power is shared equally st'ijece co che power of che
arcicles co linie or excinguish ic in cne board buc noc che
shareholders.

Ic should be noced chac shareholder accicn on che bylaws
muse be accomplished by "approval of che oucscanding
shares." This requiremenc places che burden on proponencs
co obcain an absoluce najoriey of che vecir.g shares in favor
of any change in che bylaws.

The ACC does noc discuss or settle che issue of who is co
prevail in che evenc of disagreemenc becveen che board and
che shareholder over che concenc of che bylaws. Since in
Che absence of liaicacion in che arcicles che cwo have equal
powers, che accion lasc in cine would escabllsh che concenc
of che bylaws. Relevane to any such disagreemenc would be
che power of che shareholders under ACC sec. 460 co remove
direccors ac any cine for any reason.

Shareholders have a righc under ACC sec. 410 co have
managemenc discribuce, ac che shareholder's expense,
communicacions co ocher shareholders. This procedure nay
prove co be excremely useful in shareholder accecpcs co
exercise power over che bylaws as conferred by sec. 228.

Official cocnenc co AAC Seccicn 10.06.230.
BYLAWS: NUMBER OF DIRECTORS AND OTHER CONTENT.

SCOPE: Bylaws are che deposicory for rules governing
procedures for shareholder and dlreccor ceecings, che
ualificacions, dudes, auchoricy and cocpensacicn of
ireccors and officers, and such ocher naccers relacing co
Che day co day managemenc of che corporacion as are usefully
scabilired in a formal creacy. The scruccure of Arcicle 3
has made che number of direccors. an issue of no small
Imporcance, a naccer which nay be seeded by che bylaws.

To Che excenc chac chere is a ccnflicc or overlap, any bvlav
is limiced by any arcicle or scacuce on che sane suojecc’
naccer. Ic is inporcanc co noce chac che abilicy of che
bvlaws co cake a posicion on nucerous corporace
characceriscics has been eliminaced by ACC see. 210 (1)
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which requires chac cercain fundanenral naccers be resolved
in che arcicles and noc elsewhere. See official cosner.c co
sec. 210. Also precluded is che co=on law doccrine wncch
would creac bylaws as pro canco acenocencs co che arciclas.

CHAL11CE IH FORMER ALASKA LAW: ACC sec. 220 is predicaced
upon seccion or cce uCL and subscancially enlarges che

overage of forner AS 10.05.135 which had been based'on
Seccion 27 of che MBCA

Seicher ACC sec. 208 nor 210 requires chac che nunber of
direccors be escablished in che arcicles. If such provision
has noc been made under sec. 210 (4), che bylaws are
required co resolve che quescion. Such flexibiliry was r.oc
available in pt .or Alaska law which required chac che nunoer
of direccors be escablished in cue inicial arcicles. The
ACC provides lacicude in planning che sice of che board
allowing che decision co be delayed uncil che organizacional
ncecing and accion by che incorporacors. Flexibclicy is
also provided by sec. 230(a) which peraics che bylaws co sec
a oinicuo and naxinua nunber of direccors if an accocpanying
procedure for oeceraining che exacc aunber wichia chose
paraaecers is also provided.

Sec. 230(b) escabiisbes an excepcion co che nora chac.
absenc a provision in che arcicles. che power co adopc and
anend bylaws resides boch wich che shareholders and cbhe
direccors. Afcer shares are oucscanding, a bylaw alceriag
che nunber of direccors or che previously escablished
forcula for deriving chac nunber C3n only be adooced by
approval of an absoluce oajoricy of che oucscanding shares
wich vocing power.

Fureheraore, proceccion of shareholder cusulacive vocing
power is given in sec. 230(b)'s provision which peraics a
subscancial air.oricy co veco a change ir. che bylaws which
would lower che nuaber of direccors below five. Foraer
Alaska law provided auch che sace proceccion co ainoricv
tncerescs by requiring chac che nucber of direccors be sec
in ehe arcicles and chac a 2/3 voce of che shareholders was
necessary co aaend che arcicles.

The reader will noce chac ACC sec. 453(a) and (b) are also
relevane co che issue of fixing che nunber of direccors in
che bylaws. If che arcicles or bylaws escablish a foraula

under which che board nay sec che nunber of direccors. chis
power nusc be exercised by a najcricy of che encire board
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and nay noc be used co shorcon che cern of any incusbhenc
direccor.

Official Cocnenc co ACC Seccion 10.06.233.
3YLAWS TO BE KEPT AT OFFICE; INSPECTION BY SHAREHOLDERS.

SCOPE: Given cheir enhanced role regarding che concenc oi
che bylaws (ACC sec. 218). a plenary righc of inspeccion i3
granced co shareholders by ACC sec. 233. The scope oi chis
righc excends co che original or ccpv of che original bylaws
cogecher vich all amencccncs, whecher currencly in force or
superseded co dace. Such records are co be mamcained,
subjecc co inspeccion by any snarenolder sc all reasonable
ciaes. ac che principal business office of che corporacicn
in Alaska. If che corporacion does noc naincain ics
principal business office in Alaska, chen ic shall, upon che
vriccen requesc of any shareholder, furnish co such parcy a

copy of che original bylaws cogecher wich all aaendcencs co
dace.

Corporace officers refusing co follow che mandace of ACC
sec. 233 would be subjecc co che sane penalcy and civil
consequences as are icposed for violacicn of ACC sec. 430.

CHANGE INFORMER ALASKA LAV: ACC sec. 233 is caken from
Seccion 213 or che GCL. Onder prior law, a righc co inspecc
bylaws exisced only under ehe general righc of inspeccion of
books and records under forner AS 10.05.237-249.

ACC sec. 230 varies fron seccion 213 of che GCL in chac ic
makes explicic che requiremenc chac Che record of che bylaws

include all prior provisions which have been amended or
repealed.

Official Commenc co ACC Seccion 10.06.305.
CREATION, CLASSES, AND ISSUANCE OF SHARES.

SCOPE: AAC sec. 305 permics greac flexibilicy co che
corporacicn in creacing dlsclnccicns as among various
classes or series of shares wich respecc co vocing righcs as
well as preferences or privileges regarding discribucicns
during che life or ac che dissoludon of che encicy. See.
305(a) concains an icporcanc procedural rescriccion in cha
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requirenenc chac chese basic accribuces or che shares susc
be scaced or auchorized in chc arcicles or incorroraclon.
Under ACC secs. "08 and 315 ic is cocmecenc for cr.e arcicles
co delegace che funceion of decemnine cr.e righcs and
preferences of various auchorized classes or series of
shares co che boasd Of direccors.

Sec. 305(b) expresses a subscancive liaicacion vich che
conaand chac all shares of che sace clasr shall have
idencical righcs, privileges, and rescriccions unless chac
class shall have been subdivided ir.ro "series" ir. vhich case
che seccion commands chac shares vizhin che sane series be
idencical vich respecc co chese pareiculars. See also ACC
secs. 310 and 313.

CHANGE IN FORMER .ALASKA LAW: ACC sec. 305 is preaised upon
GCL Seccion udO wicn nociricacior. cc accomodate M3CA
Seccion 15 and 16, vhich were che basis of foraer Alaska
lav. Sec. 305(a) replaces foraer AS 10.05.060 vtchouc
subscancive change. Sec. 305(b) replaces foraer AS
10.05.069 viuhouc subscancive change.

Official cocnenc co ACC Seccion 10.06.308.
ISSUANCE OF PREFERRED OR SPECIAL CLASSES OF SHARES.

SCOPE: ACC 3cc. 305 generally allovs che eseablishnenc of
classes and series vich varying righcs and liabilicies.
Sec. 308 specified a nunber of pareiculars vhich aay be che
suLjecc of variacion becveen differenc classes. This Use
of pareiculars should aid che praccicioner in discussing
vich his clicne vhac variacions in righcs and liabilicies
are possible in such areas as redecpcion. dividend
preferences, liquidacion preferences and conversions
opcions.

CHANGE IN FORMER ALASKA LAW: This seccion is larzely a
reenacmenc or romer Ad id.05.063 vhich vas predicated upon
Seccion 15 of che MBCA  Noce cbhac che second sencence of
subseccion (5) of che older seccicr. has been deleced as
unnecessary under che nev racio assecs surplus financial
cesc vhich elininaces any necessicy for che ccr.cepc of car
value and che lintcacions on share ccnvercibilicy vhich

accompanied che prior syscen's reliance on par value as a
fundamencal concepc.
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official CCraenc co Acc SeC -0.06.370.
ISSUANCE OF SHAPES IN SERIES.

SCOPE: This seccion makes clear thac preferred and special
classes of shares nay be divided ineo series as veil as che
conaon class Cf shares.

CHANGE IN FORMER ALASKA LAW: ACC sec. 370 is based upon
H3CA oeccror. ic anc comer AS 10.05.066 wichouc subscancive
change.

Official Csnnenc co ACC Seccion 1Q.06.3,3.
VARIATION IN RIGHTS .AND PREFERENCES OF SHARES.

SCOPE: This seccion provides a lisc of righcs and
prererences which nay vary between series of che sane
preferred or special class.

CHANGE IN FORMER ALASKA LAW: MSCA Seccicn 16 and former AS
i0.05.u69 rorta che oasis cor che new ACC sec. 313.

Subseccion (7) which peraics a variacion co exisc in vocing

righcs if chere are any in che preferred or special clas
new co Alaska law. The provision was added COMSCA Secc
16 in 1966. afcer enaccnenc of foraer AS 10.05.069. The

currenc amendmenc chus represencs an updacing of Alaska law

Co conform co che MBCA provision. The addieion of

subseccion (7) provides fureher flexibility for che

drafcsnan.

Official Conmenc co ACC Seccion 10.06.315
SERIES RIGHTS AND PREFERENCES ESTABLISHED BY BOARD.

SCOPE: This seccion specifies chac che board nay be granced
pouer by che arcicles Co divide a class inco series and fix
and decermine che relacive righcs and preferences of che
shares of a series. This power is subjecc co anv linlcaeion
placed upon ic by che arcicles or by ACC secs. 305-323. Ic
should be noced chac ACC sec. 308(5)(c) specifically allows
an arcicle which gives che board power tt' fix righcs,
preferences, privileges, and rescriccions for a class as
well as a series. Sec. 315 is noc neanc in any nanner to
Ilmic chis power.



Senacor Beccye Fahrenkamp
Page 44
May 7. 1987

CHARGE IIl FORMER ALASKA LAJ: ACC sec. 315 is predicaced
upon MSCA Seccion io ana rcner AS 10.05.072. Mo change in
prior iaw has been rendered by che reenaccrenc or chis
seccion.

Official Commerce Co ACC Seccion 10.06.313.
MANNER OF ESTAS3LISHI1IC SERIES.

SCOPE: This seccion simply specifies che procedure for
escablishing a series; ic is a reenaccnenc of prior law.

CHANGE i:; FORMER ALASKA LAV?. ACC sec. 313 is an er.acchenc
of MBC/Toeccion > ano comer AS 10.05.075 wiehcuc
subscancive change.

Official Commenc co ACC Seccion 1Q.05.320.
FILING OF STATEMENT BEFORE ISSUANCE OF SERIES.

SCOPE: The manner in which che equicy incerescs of a
corporacion are held, including che relacive righcs and
preferences of che various classes and series ir.co which
such incerescs have been divided, is cradicionaliy a subjecc
of inceresc co che scace. Under che ACC chis informacion is
supplied by che arcicles or any amendmenc chereco in cases
noc involving board power co fix che relacive righcs and
preferences. However, when che power has been delegaced co
che board (sec. 208(5)(B)(C)), ic is necessary co have
scacucory machinery requiring chis informacion be supplied
co che scace. ACC sec. 320 requires filing wich che
commissioner.

CHANGE IN FORMER ALASKA LAV: ACC sec. 320 is essencially a
reenaccnenc oc corner Ad '0.05.078 which was precicaced upon
MBCA Seccion 16. A modificacion has been made co che
language of sec. 320(a) co accord wich che broader power of
delezacion co che board co fix by resolucion unissued class
(secT 208(6)). Sec. 320(b) reflects che screamlining naae
possible by sec.

Official Commenc co ACC Secclcn 10.06.323.

EFFECT CF FILING STATEMENT.
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SCOPE: ACC sec. 323 delays che effeccive dace of a board
resoiucion exercising che powers celegaceiunder sec. 2C3(5>
uncil che cime chac che commissioner r.as © led che scacemenc
whereupon ic has che effecc of an amendmenc co che arcicles
of incorporacion.

CHANGE IN FORMER ALASKA LAW: ACC sec. 323 is a reenaccnenc
or comer AS >0.05.uo-< vmch was nodeled upon Seccion 16 of
che MBCA. A wording change has been made co reflecc che
broaoer power of delegacion co che board co fix by
resoiucion che righcs and privileges of an auchorized buc
wholly unissued class provided in che ACC (sec. 203(S3).

Official Cocmenc co ACC Seccisn '3.06.325.

REDEMPTION OF SHARES; CREATION OF SINKING FEND; REPURCHASE
AGREEMENTS.

SCOPE: ACC sec. 325 covers chree crucial quescions:

(1) ic escablishes che righc of che corporacion co creace
classes or series of shares which are redeemable ac che
opcion of che corporace issuer: (2) ic forbids (subjecc co
ai) excepcion for an open-end invescnenc company) che
cre'acion of shares which vesc a righc co demand redenpcion
in che shareholdei*: and (3) ic permics che creacion oucside
of che.cerms of che arcicles agreemenes which provide for

Che redenpcion or repurchase of shares of che corporace
issuer.

The firsc and second of che copies covered by sec. 325 are
sufficiencly decaiied as co clearly indicace che disposieion
of che iegisiacure coward case law. The chird cooic,
covered by che provisions of sec. 32S(c). address a naccer
of some conplexicy and disparace case Law cevelopmenc. Ir.
general che ACC creacs eicher che redenpcion or repurchase
of shares by che corporace issuer as a "discribucion™ and

thus makes ic subjecc co che financial rescraincs of Arcicle
4, secs. 358-390.

Beyond chese linicacicns ic is che incencion of che
legisiacure co subjecc che decision co redeem cr repurchase
shares co' che ducies of care and loyalcy ocherwise imposed
upon direccors and corporace officers, ouch concepcs have
been clearly recognized by che Supreme Courc of Alaska as
impaccing upon chose who de jure or de facco exercise che
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powers of corporace managemenc. See Volf v. Arctic 3cvl.
Inc. . 560 P.2d 758, 770 (1977).

Grancing full recognition co such fiduciary duties does noc
support che conclusion chac eicher recemotion or repurchase
ctjsc, in all circumstances, be employed cn a pro raca basis
co all shares of che class or series. Cases such as General
Inves t Co. v, American Hide leather Co.. {3 N.J.it.
526. i20 A28 24, 2%o0. *» Alla. qu iT725), co che
excenc chac chey would establish such an absolute
proposition, are disapproved.

If chose vested wich che powers of corporace management can
establish a valid business purpose for cr.e encry mcc an
agreemenc co redeem or repurchase some buc noc ail of che
shares of a given «class or series chose who are r.oc extended
Che terms of such a cransaccion have noccmpiair.c. See
Martin v. American Potash 6 Chemical Corp.. 33 Gel.Ch. 224,
92 A.2d 235, jO2 (aup.uc. T7F2T!

CHANGE IN FORMER ALASKA LAV: ACC Sec. 325 is new and has no
preceoenc in rormer Aiasxa law. lc is taken from GCL
Seccion 402(a), (b) and (d), wich the delecion of subseccion
(c) which makes explicic che reauirenenc chac in every
corporacion chere be ac lease one class or series of shares
which bear che ultimate financial risks of che enterprise
and are thus nonredeemable. This provision was considered
unnecessary in che former California Acc, has never been
lleigaeed; and is deemed implicit lo che ACC wichouc che
need of further expression.

Official Commenc to ACC Seccion 10.06.328.
IRREVOCABILITY OF SUBSCRIPTIONS FOR SHARES.

SCOPE: A subscripcion for shares of a tcrporacicn to be
organized is basically a promise co buy snares of chac
corporacion when ic is organized under specified terms.
Under many common law cases, a subscription is considered co
be an offer and as such remains inherently revocable uncil
accepced. In order co settle che issue or che nacure of a
suoscripcion. co provide a fair result to chose who acc in
reliance on subscriptions and co puc an end co an7
licigadcr. over che question of che binding effect of a
subscripcion. sec. 328 makes che subscription irrevocaole
for a period of six months.
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Since boch che corporacion or ics prococers and ocher
subscribers -ay be relyir jn a suoscriocicn. che consenc of
all subscribers is requi.ad for a revocacion of a
subscripcion by agreenenc. The :era of che suoscripcion
agreenenc nay alcer che presucpcisn or irrevocabiiicy
escablished by chis seccion.

CHANGE IN FORMER ALASKA U »: ACC sec. 328 is a verbacin

reenaccnenc or corner ao 17.05.237 which is codeled afcer
MBCA Seccion 17.

Official Concenc co ACC Seccion ’0.06.330.
payment cf subscription for shares.

SCOPE: This 3eccion places che power co deceraine che cine
or paynenc for subscripcions for shares wich che board
unless che subscripcion agreenenc provides ocherwise. A call
for paynenc by che board shall be unifora as co all shares
of che sane class or series.

CHANGE 'IN FORMER ALASEA LAJ: ACC sec. 330 is in subscar.ca a
reenaccnenc or comer AS iU.05.090. Mir.ov changes have been

nbde in larguage co conforn Alaska law co che KBCA's Seccion
17.

Official Conaenc co ACC Seccion 10.C6.333.
FORFEITURE OF SHARES FOR DEFAULT IN PAYMENT.

SCOPE: ACC sec. 333 escablishes che general righcs of che
corporace issuer in che evenc of defaulc by a subscriber in
ehe paynenc obligacion for shares. The scheme is co
recognize chac che paynenc obligacion has che diani';y of any
debc due and owing :0 che corporacion and as such aav be
asserced in any general civil process. In addicion,’ che
bylaws nay have provided furcher renedies which are sub'ecc
co che general policy of che law chac consequences are co be
remedial rsiher chan punicive in characcer. The cesc for
puniclve qualicies would be an exaccicn of any sum greacer
chin che conseauencial ar.d incidencal damages infllcced upcr.
Che corporace issuer by vircue of che breach.

Sec. 333 refleccs che legisiacure's appreciaclon chac shares
allocced co a subscriber, who has breached his concracc
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inhibit che corporace efforts co raise caoical: thus chere
is an explicic provision for che forfeiture of rizhcs upon
che observance of che scacucory nocice and grace period.
There is a splic among cccmon law authorities as to whether
a corporace issuer uhich has exercised a right co forfeit
che subscriber's interest in shares may seek further
recovery in che evenc of a deficiency after resale of che
shares.

In furtherance of che general policy aimed ac ccmoensacior.
of che aggrieved issuer, damages uhich are noc recoverable
chrough forfeiture and resale may be asserted against the
breaching subscriber. Cases such as Atlantic Svnamica Co.
v. Andrews. 97 Mich. 466. So II.W 338 i fro), era approvec
and those cypified ov American Veil a Prtsoecttr.t !'o.. '54
Cal. 343, 193 ?. 779, 1"9 A.L..1. I1Ja* (iff)) are usapproved.

CHANGE 111 FORMER ALASKA LAW: ACC sec. 333 is a reenaccmenc
of corner AS i0.05.093 wnich was premised upon Seccion 17 of
che MBCA. There is no subscancive change. The terms
"penalties” and "penalcy" have been changed co "remedies"
and "remedy" co reflecc che approved case law conscruccion.

Official Consent co ACC Seccion 1Q.06.335.
CONSIDERATION FOR SHARES.

SCOPE: Set. 335 recognizes cwo modes tor fixing che amount
or consideration (expressed in dollars) for che issuance by
Che corporacion of shares. Unless che power has been
reserved co che shareholders by a provision oi che arcicles
(sec. 210(1)(H)), Che power is vesced in che board. The
exercise of chis power is subjecc co Che Fraud Scandard sec
forth in sec. 340.

CHANGE IN FORMER ALASKA LAV

ACC sec. 335 retains che essence of former AS 10.05.096.
which was derived from MBCA Seccion 18. Much of th! former
seccion has been deleted in che wake of che new financials
(secs. 353-370 of chis Arcicle) which has eliminated che
concepts of par value, treasury shares, scaced caotcal and
surplus accouncs.

Official Cocmenc co ACC Seccion 10.06.323.
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PAYMENT FOR SHARES.

SCOPE: ACC sec. 333 specifies whac may and may noc be
received as consideracion far shares. Common law
auchoricies which have accemoced :0 orevenc "watered down
shares™ by requiring chac consideracion be limited co cash
are rejected in favor of a more realistic recognition tsar
che corporacion may be aavancaged by che receipc of ocher
valuable propercy (tangible and intangible) as well as
services.

Sec. 338(b) continues che prohibition againsc che receipc of
a promissory noce or pledge of future services as payaenc in
whole or in pare for shares. This section is r.oc intended
co overrule che decision in Ared. Inc. Stecesfald. 341
P.2d 755, 760 (S. Cc. Alaska if7b>. wnTTH r.eic t.-.ac shares
issued in exchange for a promissory noce (and thus in
violacion of che scacuce) are noc void buc are voidable ac
che Inscance of che corporace issuer and chac once che
promissory noce was fully paid che defece was cured beyond
che capacity of che issuer co chereafcer complain.

CHANGE IN FORMER ALASKA LAV): ACC sec. 338 is a verbatim
reenaccnenc or tormer ao nj.05.099 which was derived from
Seccion 19 of che MBCA

Official Commenc co ACC Section 10.06.340.

JUDCMENT OF 30ARD CR SHAREHOLDERS AS TO VALUE OF
CONSIDERATION CONCLUSIVE.

SCOPE: ACC sec. 340 secs proof of fraud as Che scandard
necessary co overcura a determination of the value of
consideracion received by cbhe corporace issuer of shares.
This standard was escablished in recognition of the reality
chac differences of opinion as to che value of property or
services are cccnonplace and chac a strict scandard for
misfeasance is necessary in order co prevenc inordinate
amouncs of licigacion over chis issue. The most cctmaon
victim of an improper vaiuacior. is a creditor whose claims
againsc che corporacion go unsacisfied in che wake of a
corporace bankruptcy, dissolution, or simple dcor-closing.

The ACC provides considerable proceccion co creditors in ics
provisions on financiais in the Article and in sec. -38 on
the secondary liability of officers ar.c direccors. These
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provisions substantially talcigaee the harshness of the fraud
standard provided by sec. 340.

CHANGE 1.? FORMER AIASKA LAW. ACC sec. 340 is a reenacchenc
or tormer Aa iu.00."io2 vmch Is modeled upon Seccion 19 or
che MBCA.

v o
Official Comaenc to ACC Section 10.06.343.
STOCK RIGHTS AND OPTIONS.

SCOPE: Unless ocharwisa defined or restricted in the
arcicles of incorporation ACC sec. 343 gives che
corporacion. accir.g through ics board, broad powers to
create and issue righcs or options covering authorised buc
unissued shares of any class or classes. The only
subscancive command of sec. 343 is chac if such righcs or
options are co be made available co direccors, officers, or
employees of che corporacion or any subsidiary (sec. 990
(42) (A)) and noc co che shareholders generally chen cheir
issuance 3hall noc oa licit uncil approved by cha
affirmative voce of Che holders of a majority of the shares
or authorised by and consiscenc with a plan approved or
ratified by a voce si che shareholders.

Consiscenc wich che policy reflected in sec. 340, che
judgnene of cha board as co ehe adequacy of che
consideracion received for such righcs or options may noc be
overcumed. excepc upon proof of fraud in che cransaccion.

Unless chey have been eliminaced or curtailed by provisions
of che arcicles, che general power of a corporacion co
creace opcions or righcs in unissued or treasury shares is
subject co che preeapdve righcs of exiscing shareholders
(sec. 428). If cha issuance of the righcs or opcions is
pursuant to a plan of execucive compensation approved bv che
shareholders, such shareholder approval would eliminace the
preempcive righcs as co shares covered by chac approved
plan, dee ACC sec. 423(3)(A).

CHANGE IN FORMER ALASKA LAW: ACC sec. 343 Is new co Alaska
law and is prcaicateo upon Seccion 20 of the M3CA wich a
modification eliminating the final sencence of che Model Acc
provision co confpra co the financial provisions of che ACC.
Under prior Alaska law ehe righc cf a corporacicn to issue
scock righcs ar.c options may have exisced under the general
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power co concracc. ACC sec. 343 vas acopced co clarify and
regu.lace che exercise of chis power.

Official Cocaenc co ACC Seccion 10.06.345.
EXPENSES OF ORGANIZATION, REORGANIZATION, AND FINANCING.

SCOPE: ACC sec. 345 recognizes chac chere are coses
incurred in che issuance and marketing of shares and
roceccs che purchasers of such shares iron furcher
viabilicy co che corporacion on che cheory chac since ic
received only a "nee' amounc" fron che gross price paid chac
che shares are noc "fully paid" and chus "assessable.”

CHANGE IN FORMER ALASKA LAW. ACC sec. 345 is a reenaccnenc
ot roner AS iu.05. ii*wich a ninor language codificacion,
Che changing of "nonassessable” co "assessable,” so chac che
seccion parallels MBCA Seccion 22.

Official Consent co ACC Seccion 10.06.348.
CERTIFICATES REPRESENTING SHARES.

SCOPE: ACC sec. 348 is designed co facilicaco ehe trend
coward eleccronic subscicuces for che cradicional share
cercificace by perniccing che seal of che corporace issuer
co be affixed in a facsimile fora and co permit che
signacures of corporace officers co be facsiailes so long as
Che "cercificace" is countersigned by a cransfer agenc or a
regiscrar who i3 noc an employee of che corporacion.

CHANGE IN FORMER ALASKA LAW: ACC sec. 348 is a verberio
reenaccnenc oc corner As HJ.05.114 and is modeled upon
Secclor. 23 of Che HBCA

Official Comment co ACC Seccion 13.06.350.
INFORMATION REQUIRED TO BE STATED ON CERTIFICATE.

SCOPE: ACC sec. 350(a) recognizes chac informacion
regarding che rights, preferences, ar.o limitations oi che
shares is of greac imoorcance co shareholders. If the
oorooracion is aurhorized co issue only one class of scack
such shares enjoy all accribuces of participation. control.
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and ownership defined by chis chapcer. However, if che
corporace arcicles auehorize che issuance of more chan one
clas3 ic is boch possible and likely chac che relacive
righcs, privileges, preferences, .-nd lisicadons on che
classes will differ. In chis inscance, sec. 350(a) requires
chac che corporacion furnish co each shareholder eicher a
scacemenc or summary of che designacions. preferences,
Ilnicadons, and relacive righcs of shares of che class of
shares he has purchased and similar basic informacion
regarding cha shares of any ocher auchorized class.

In ehe case of preferred or special classes which may be
divided inco series wich varianc righcs and privileges cr.e
corporacion muse provide a full or summary scacemenc of such
variaclons. The informacion required by sec. 350(a) may be
princed on che cercificace or che cercificace cay be
imprinced wich a scacemenc chac che corpcracior. will furnish
co any shareholder so requescmg and wichouc charge such
summary or full scacemencs.

In adopcing Che language of sec. 350(a) che legisiacure
Incends co approve che holding in Hamoccn v. Tri-5cace
Finance Coro. . 30 Colo.App. 420, 4Jo. J.2d 566 (ioll), chac
che raiiui-e of che corporacion co furnish che informacion
required renders che scock concracc voidable ac che opcion
of che aggrieved shareholder buc chac ic does noc bar
enforcemenc of che rescrlcdons upon che shares.

CHANGE i:i FORMER ALASKA LAW: ACC sec. 250 is a verbada
reenaccnenc or roraer AS id.05.117 wich che delecion of
paragrapli (4) regarding par value which is no longer a
oaccer of consequence under che ACC. Wich chis nocificadon
sec. 350 is predicaced upon Seccion 23 of che Model Acc.
Official Comaenc co ACC Seccion ’'0.06.353.

aT.L PAYMENT REQUIRED "OR CERTIFICATE.

SCOPE; As in Cexe.

CHANGE 1?( FORMER ALASKA LAV: ACC sec. 353 is a reenaccnenc
or comer AS !d.Oo.i J wnich is predicaced upon Seccion 23
of che MBCA

Official. Cocaenc co ACC Seccion '0.06.355 .
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ISSUANCE OF FRACTIONAL SHARES OR SCRIP.

SCIPE: ACC sec. 355 provides cvo basic cpcions co che board
oi" oTrcccors under uhich ic may ceal wish claims co
fractional share ownership: che board cay issue a
cerciricas.e ior a fraccional share in which case ehe holder
is entitled co che privileges conferred by shares of chac
class: or, che board cay issue scrip encicling che holder cc
receive a cercificace for a full share upon surrender of
scrip aggregacing a full share.

If che second alcernacive is employed che holder of che
scrip is noc eneicled co che privileges of share ownership
uncil che exchange of scrip aggregacing a full share. lIr.der
sec. 355(c) che board may escablish machinery co eliminate
che oucscanding scrip so iong as chac machinery is nociced
on che scrip ac che cine of issuance.

CHANGE 111 FORMER ALASKA LAW: ACC sec. 355 is a verbacim
reenaccnenc or corner AS i0.05.123 and as such is a modified
version of Seccion 24 of che M3CA. The essencial difference
lies in che omission of che Model Acc's cpcion in che board
co eliminace fraccional shares by simply, paying in cash che
fair value of fraccions. Given che difflculcies experienced
wich chis opcion, see Teschner v. Chicago Tide 5 Trusc Co..
59 111.2d 452, 322'"Tl.c.2d ou (797“). appeal aiscissea. -il
U.S. 1002, 45 L.Ed.2d 666. 95 S. Cc. 2623 (1975). ic was
decided chac che proceccion of oinoricy incerescs were
beccer-served by .ics concinued omission from Alaska law.

Official Cocnenc co ACC Sections 10m06.353-383.

INTRODUCTION:  STATUTORY RESTRAINTS UPON THE DISSIPATION OF
CORPORATE ASSETS—THE "FINANCIALS" OF THE ALASKA
CORPORATIONS CODE.

The seemingly ir.nocenc acc of a corporacicn distributing
assecs co che holders of ics vcecmg scock. whecher by
dividend or share repurchase, pcses grave dangers. The
parties in hare's way are che creoicors of che corporace
encicy and che holders of what are termed "senior
securities.”" To che degree chac assecs sre dissioaceo
through distribution co che vocing sharjr.olders. che
coroorace debtor mav be rendered unable co meet ics
obligations co creditors or co deep faith with the pledge to
nec cne ccncracruai preferences granted to holders of senior
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shares. The case for legal incervencion is prenised upon a
recognicion chac che holders of che vocing shares conerol
eleccion of che direccors who, in cum. nake che decision co
discribuce assecs. The parries vich an acverse ir.ceresc in
chis discribucion are generally nonparcicipancs in che
seleccion of direccors.

Thus co please cheir conscicuency direccors are likely co
err on che side of generosicy co che holders or vocing
shares. In che nineceench cencury corporace financial
aanipulacions lefc cany a viccic iron scheces which followed
chis ploc.

AM HISTORICAL OVF3VTEW; Prior law. whecher scacucory or
juage-maoe. nas proven less chan a cacch for direccors bene
upon dlssipacion of corporace assec3. The inicial posicisn
was chac a discribucion of assecs which rendered che
corporacion bankrupc was a fraud upon che righcs of
credicors. Since chis cesc was applied cnly afcer Che face,
ic had llcele value as a deeerrenc.

In che 1870's chere emerged a refinemenc of che insolvency
eeac. Ic was recognized chac che assecs oi a corporacion
should be divided inco cvo cacegories: fixed assecs for
uhich chere was no ready abilicy of che markec co converc
cheo inco cash; and "liquid or currenc assecs” vhich could
easily be exchanged for money. The dlssipacion of assecs in
Che form of dividends direccly drew down che cash reserves
of che corporacion. In so doing, ic chreacsned co leave cha
corporacicn unable co neec les currenc liabilicies in che
normal course of business.

A corporacion uhich could noc pay Its debcs as chey became
due was "equieably Insolvenc"” and a falchless debcor.
Credicors were forced co eicher poscpone repaymenc or force
Che corporace debcor Inco bankrupccy. Ic was a no win
sicuacion viewed from che perspeccive of che public
inceresc: disappomced credicors mighc eefaulc upon cheir
own obligadonsi bankrupccy of che encicy produced
unemplovmenc and eliminaced a coopecicor from cha
markecplace.

Maw York was among che firsc jurisdictions co build a

scacucory scheme beyond che Insolvency cesc. Scill in use
In chac jurisdiccion. ic has ccse co be known as che
"Balance"Sheec Surplus Tesc." This legislacion forbade a

discribucion co sharenolders unless che assecs of che
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corporacion exceeded ics liabilicies co all chird parries
and an acounc accribucable co "scaced capical.” ‘'."hen che
bala.ice sheee cesc was firsc promulgated, ic sough- securicy
for credicors by caking advantage of a popular c-.jcon co
issue corporace scock wich a high "par value.”

Par value vas a concepc cricky ac besc. Many invescors
showed a preference for high par value on che cheory chac ic
somehow reflecced an incrinsic worch for che new issue.
Whae ic in face did was co play inco che hands of che Slew
York legislacion. "Scaced capical”™ was an accouncing encry
equal co chac fraccion of che cocal sum of che monies
received oy che corporace issuer amouncing co che "par
value"™ of che shares. If che corporacion sold che shares
for a price above che “par value" such additional
consideracion was carried on che books as "paid-in surplus”
(referred co as "capical surplus™ in ocher jurisdictions
following essencially Che same legislative scheme).

The board of direccors was free co declare and pay dividends
ouc of assecs accribucable co paid-in surplus, buc chev
could licicly go no further. The nec effect of che balance
sheec surplus cesc was co create a cushion for credicors and
holders of senior securities, Their proceccion was founded
in Che command chac che assecs of che corporacion could noc
bo.ijravn down co che poinc where chey were no longer equal
co cocal liabilicies and scaced capical.

No sooner was chis scacuce in place chan ways were devised
co minimize, if noc mock, ics effectiveness. The Creac
Depression inadvertently helped by disabusing che public of
che nocion chac chere was much co the concepc of "par

value.” Cilc-edged cercificaees wich a par value of S1,000
were used co paper noc a few bachrooms. In che posc-World
War |l expansion of che economy, che public showed a

willingness co purchase low or nominal par scock. The
impact Ol chis appecite creaced a remarkably chin cushion in
che forn of a scaceo capical accounc.

In che 1950°’s "no par" scock gained acccpcance. The New
York legislacion was adjusced so chac che board was given
power co allocace che consideration received for no par
shares becveen scaced capical and paid-in surplus accounts.
Such license pernicced che board co make only a nominal
attribution co scace capital reducing che proceccion
afforded creditors co de minimus dimensions.
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By che else no par scock had cone on che scene. many cricics
were calling tor replacemenc of che balance sheec surplus
cesc wich a more meaningful scacucory scheme. The resui

was Che creacion of che "£amed Surplus Tesc." Illinois vas
one of che firsc Jurisdictions co adope chis approach and
che Model Acc, expanding upon che Illinois scheme, spread

che new cesc. The gisc of che new cesc vas che belief chac
Che board should have an unfeccered discrecion co distribute
assecs co cocmion shareholders only so long as such assecs
were caken from che nec corporace earnings.

Thus che assecs realized frcn che sale of scock vere noc co
be discribuced co shareholders because such a cove vas
correcdy perceived as a partial liquidacior.--a recum of as
opposed co on shareholders' invescmencs. In ics cosc
vigorous tom, che earned surplus cesc would have denied che
board discrecion co pay a dividend unless corporace assecs
exceeded cocal liabilicies co chird parties and a further
sum equal co che cocal consideration for che sale of shares.

If the earned surplus eescs had been aaincained vichout
exceptions ic would have gone far beyond Che balance sheec
surplus cesc in constructing a cushion for credicors and che
holders of senior securities. Instead, che case has been
riudled wich sxcepcions.

Under Seccion 46 of che MBCA, a corporation was pernicced co
make a discribucion of assecs notwithstanding che face chac
Chare were no nee earnings during che accounting period.
Such a discribucion could be charged againsc capical surplus
(funds accribucable co che sale of shares) if che holders of
a majority of che oucscanding shares affirmatively voced for
Che discribucion! or, if che arcicles contained a’provision
empowering che board co make discrloudons chargeable
againsc capical surplus. If chere was an oucscanding class
ot preferred (senior) shares chere could be no discribucion
chargeable co capital surplus without fir3C having paid all
accrued preferential dividends. This limicacisn functioned
co procecc che incerescs of senior securities wnile leaving
credicors helpless co procesc unless che discribucion from
capical surplus chreacened equicable insolvency.

A further excepdon proved useful if che corporacion had
experienced a nec operating loss. Cne mghc susoose chac
such a loss would have co be maoe up in t'ucure vears before
che board could gain che discretion co pay furcher
divtdencs. The Model Acc was more generous. Under Seccion
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70, che board was able co meec chis adversity by simply
passing a resoiucion co apply any pare or all of ics capical
surplus co che reduction cr eliminacion oi che deficit

arising from such a loss. If in che succeeding accounting
period chere were nec profits. dividends ¢' aid be paid ouc
of chis "earned surplus.” There was no requirement chac che

capical surplus accounc ever be rescored co ics original
dimension. A return of capical had been accomplished and
che credicor's cushion reduced for all cimes.

If business reverses were so severe chac operacing losses
reduced assecs belou che cocal of liabilicies plus scaced
capical. che board was wichouc power co pay a dividend
unless, pursuanc co Seccion 69 of che Model Acc. che
shareholders were co concur in che ger.eraclon of a
"reduction surplus.” The essence of chis scheme was a
permanenc reduction in scaced capical. The "surplus" so
generaced would become "capital surplus" end available cor
discribucion as such.

The only limitation was a command chac scaced capital could
noc be reduced co an amounc less chan che aggregace
preferential amounts payable co all shares having
preferential right in che assecs of che corporacion in che
evenc of involuncary liquidation, plus che aggregace par
value of all issued shares having no such prererencial
righcs. When ic is recalled chac par value of such shares
was likely co be nominal ic can be seen chac che incerescs
of credicors were protected by liccle core chan che
insolvency prohiblclon.

If che board was unable co gain che concurrence of che
shareholders (Including che vocing by class of any holders
of senior securities) in che creation of a reduction
surplus, ic was forced co rncer che succeeding accounting
period vich "impaired scaced capical." There vculd be no
further licit dividends uncil future nec eamir.gs increased
che assecs cf cr.e corporacion co che ooinc ac vnich chev
again exceeded cocal liabilicies plus scaced caoical.
Direccors in such circumscances vere likely candidates for
defeat in che nexc election by disappointed shareholders.

The lat2sc seep in relaxing che eamec surplus cast vas che
creacicn of a concepc aptly cameo "r.imbie oiv-.aends." “or
che direccors of a corporacion with impaired scacao caoical
ic cane as manna from heaven. Under sr. oocicnal version of
Seccion 45 cf cr.e Model Acc. if s corporation has nec
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earnings for cvo cotisecucive fiscal years, chen,
nocvichscanding a continued icpairaenc of scaced capical, a
dividend could be declared by che board and charged againsc
Che currenc nec earnings.

While a racionale nay be offered in support of each of chese
excepcions, cheir nej effete upon che earned surplus cesc
has been characterized by critics as che creacion of a vacch
dog vich no bice and liccle bark.

THE RATIO/ASSETS SURPLUS TEST: In the mid-1970's che
Caiiromia .egisiacure joined che bar associacion in che
creacion of a committee co scudy. vich a view covard
revision, che California Corporations Code. Ac chac cine
California lav relied upon che earned surplus cesc burdened
by che possibilities of reduccion surplus and ninble
dividends. There were cvo major cricicisms of che scacus
quo: (I) che existing rescraincs upon dissipation of
corporace assecs afforded insufficient proceccion co
corporace credicors: and (2) che language of che lav oeanc
liccle co accouncancs vho were relied upon co prepare and
audit che books and records.

Afcer substantial debate, che 1977 California Corporations
Code vas framed in a manner designed co ceec boch of chese
problem areas. The earned surplus cesc vas Junked. Also
disregarded vare che concedes of par value, scaced capical
and all manner of capical surplus. In cheir place vas
substituted what is cermea a "racio/assecs surplus cesc."
For che purpose of complying vich chis cesc, che books of
California corporations vere co be kepc in accordance vich
Cenerally Accepted Accounting Frinciples (CAAP).

In 1980 che Alaska Code Revision Commission concluded chac
boch che subscancive scheme and deference co che accounting
profession pioneered in California vere vorchy models for
che nev Alaska Corporations Code. While chis recommendation
vas pending in che Legislature, a final recommended draft of
che Revisea Model 3usir.ess Corporacion Acc vas published.
The official ccmmenc co Seccion 6.40 makes ic clear chac che
framers of chac recommended scacuce agree chac classical
concepts of legal accounting preoicaced upon various cyoes
of '"'surplus" are co be discarded.

Hovever. che Revise.d Model Acc relies uoon an equicable
insolvency cesc rather chan che racio/assecs surplus
scandard pioneered in California. Further, che Revised
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Model Acc would noc require utilization of Generally
Acceoced Accounting Principles, insiscing only upon
"practices and principles chac are reasonable in the
circumstances

In 198*, che Commission considered the posicion of Che
Erasers of the Revised Model Acc ar.c partially concurred in
cheir judgmenc. They rejecced cocal reliance upon an
equ.cabia Insolvency cesc and continued co recocrsend
adoption of che racio/assecs surplus cesc now embodied in
sec. 358. The Cocaission noced chac che racio/assecs
surplus cesc of Section 500 of the California General
Corporacion law has been in effect in chac jurisciccicn
since 1977 and appears quite successful. Noc a single
reported case exists suggescmg that che concepc is
difficult to comprehend or apply. 3y cor.trasc, chere is no
experience wich the cesc suggested by che Revised Model Act.

Finally, the protection of creditors afforded by requiring
che recencion oi five dollars in assecs for every four
dollars in corporace liabilities was judged pare of che
prudent balance sought between che legitimate quesc for
entrepreneurial activity and fiscal responsibility. Under
Che scheme of che ACC, the criteria of sec. 358 are
supplemented by che equitable insolvency cesc embodied in
sec. 360. ar.d the protection of liquidacion preferences for
senior shares concained in sec. 363.

However, sec. 970(5) was amended to remove che general
Insiscence upon che obligatory utilization of Generally

Accepted Accounting Principles. For an elaboracion of che
scandard now ecDooied in cnac seccion, see che specific
official cocaenc, infra. However, noce chi in certain

secclons (e.g., 358(c)), observance of Generally Accepted
Accouncing Principles for specific decerainacions is
required. Actordingly, wich che modifications hereinafter
noced, Alaska has oecome che seccnd scace to adopc che
racio/assets surplus cast.

THE TEST: As wich che balance sheec and earned surplus
cests. the ACC builds upon the basic injunction chac no
distribution (defined by sec. 990(1") as a transfer of cash
or property by a cormoracicp. co its shareholders. wicheuc
consideraf on. by way ot dividend cr che ourchase or
redemption f ics shares) may be undertaken when che result
would produce equitable insolvency. The concenc cf che



Senacor Beccye Fahrenkanp
Page SO
Say 7. 1987

equicable insolvency rescrainc has been alcered in several
pareiculars by ACC sec. 360:

Seicher a corporacion nor any of ics subsidiaries shall
rake any discribucion co che'corporacion's s.-.arenolders
(sec. 990(175) if che corporacion or che subsidiary
aaking she discribucion is, or as a resulc thereof
would be, likely co be unable co ceecs ics liabilicie;
as ehey cacure.

Two signlfloanc changes are incorporaced in chis scacuce.

The "likelihood” elenenc of chis fomula is incer.cad co be
core rescriccive chan che cradicional inquiry. Forcer
Alaska law, AS 10.05.201, askti whecher che corporacion |Is
now. or. giving effecc co che dividend, would be ir.solver.c.
ACC sec. 360 Is core caucious, prohibicir.g discribucions if
che corporacion likely is, or, giving efiece co che
discribucion, likely would be unable co ceec ics liabilicies
as chey uacure.

Subscancively. che inclusion of subsidiaries is a
resericcion of greacer iaporeance. A parenc corporacion and
ics subsidiaries are co be considered as a unlc; che various
corporace shells are disregarded in favor of viewing che
financial poslcion of cocal operaelons of an affiliaced
group. For che definicion of" "subsidiary"” see ACC sec.
990(42). For che differences beeween ACC sec. 360 and ACC
Seccion 501, see che official cocnenc co sec. 360, infra.

Assuaing chac Insolvency wichin Che cleaning of ACC sec. 360
is noc chreacened, sec. 358 escablishes cwo circunscances
under which che board of direccors enjoys discrecion co
declare and pay a discribucion co shareholders.

Discribucions in cash or ocher assecs nay be declared and
paid againsc "reeained earnings” (sec. 353(a)(1l)). Lika
cha earned surplus cesc, chis requlrenenc reflecca a
leglslacive Judgaenc chac roucine discribucions should onlv
be aada iron operacing profics. Cr.like che Model Acc, cha'
ACC concair.s no provision for perniccing nec operacing
losses co be charged off by_wricing down capical surplus.
There is no such concepc. If che corooracion car.noc nake
Chu dividend payr.enc ouc of assecs charged against recamed

earnings, che ACC ecploys a revolucionary aoproach coward
pardal liquidacic'is.
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Under sec. 358(a) (2), a corporacion vhich has no recained
earnings nay make a discribucion if. i=ediacely afeer
giving eifecc co che plan, boch prongs oi a racio/assecs
cesc are nec.

The iirsk r'eauiremenc is chac che assecs of che corporacicn
be ac '.ease equal co ).25 cimes liabilicies. Compliance
vich chis rule guarancees a minmuo cushion co credicors in
chac che corporacion nusc concir.ue co hold five dollars of
assecs for every four dollars of liabilicies.

The second requisice focuses upon currenc liquidicy of che
corooracion. The general rule requires chac a corporacion's
"currenc assecs'* be ac lease equal co "currenc liabilicies.”
3och cerms are defined by Generally Acceoced Accouncing
Principles. Special concern is maniiesc for corporacians
vhich have a recenc hiscory of paying more in inceresc on
cheir deoc chan cheir earnings vould reflecc if inceresc and
faxes vere noc deducced in coopucing nec profics.

Such corporacions ousc comply vich a furcher requirenenc
chac currenc assecs be ac lease 1.25 cimes currenc
Ilabiliciej. This mandace is in addicion co che equicable
Insolvency cesc defined in ACC sec. 360. Ic is a more
scrmgenc guarantee of liquidicy, going beyond che someuhac
ambiguous requirenenc of ncecmg debcs as chey nacure by
requiring chac che dimension of currenc liabilicies be
reckoned and chis figure exceeded by a racio of 1.25:1.

In adopcing che concenc of ACC secs. 353 and 360 che
legisiacure has Incended chac corporace credicors accain a
Oore reliable proceccion chan chac found in prior Alaska lav
vhich folloued che Model Acc. The vircue of ehe new

provisions is cheir ease of appllcadon. Their screngch is
che absence of excepcions.

PROTECTION THE INTEREST OF SENIOR SHARES: In che inicial
passage Oor mis ccnmenc ic vas assercec chac che
discribucion of assecs co holders of vocing scock chreacened
cvo groups—credicors and che holders of "senicr

securicies.” The basic chrusc oi che ehree conceaoorarv
scacucory rescraincs unon discribucions (balance sheec,

earned and racion/assec surolus ccscs) has been che
proceccion oi credicors. This empnasis is nacural, for bv
cefimcion che «credicoris an "oucsider" devoid oi avoice
in managemenc. The ACCalso focuses upon che second sec of
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adversaries, che quasl-oucsiders who have purchased shares
vich eicher a dividend or a liquidacion preference.

Senior shares achieve chis scacus by cenc of a ccncracc
becveen che corporace issuer and che holders or che
securicias. The specific cerm used co idencify chis
arrangesenc is "indencure." While che concenc oi an
Indencure tray reflecc caiior-cade unoerscandings becveen che
pocencial invescors and che corporacion, trosc are comprised
of eicher or boch oi che following elemencs: che holders of
chis class oi scock are "guaranceed" a cividend preference
(usually che dissension of chis dividend pledge is specified;
e.g., che holders of chese shares shall be paid an annual
dividend of S4.30 per share); in she evenc of ccrporace
dissolucion che hoLders are guarar.ceea a preferenciai claim
co assecs vhich exceed che ciairss of ail creoicors (a
liguidacion preference).

While ic varies wich che concenc of parcicular indencures.
ic is common chac holders of senior securicias do noc have a
voice in che eleccion of direccors. This conrcon srrangecsenc
seC3 che scage for conduce by che board vhich. while
responding co che needs and incerescs oi che holders of che
vocing shares, nay prejudice eicher che will or abilicy of
Che corporacion co keep faich vich che indencure. The nose
common harm is chac dividends are paid co che holders of
common (or "Junior") shares in such generous measure as co
prejudice che abilicy of che corporacion co meec ics
dividend obligacions co che senior shares in subsequenc
accounting periods.

In Model Acc Jurisdiccions, Seccion 46 makes ic relacively
easy for che board co pay a dividend on senior shares which
muse be charged againsc capical surplus. To pay such a
dividend co holders of common scock che board had co have
shareholder auchorizacion (vich senior shares being
privileged co voce as a "class" and chere being r.o operacive
consenc unless chac class voced affirmacively) or ar.
enabling provision in che arcicles of incorporacion. To
invade such surplus co meec indencure obligacicr.s. che board
could proceed on ics own cocion vich che only scacucory
injunccicn being chac specific nocice muse be given co che
shareholders chac chis "Jivideno" vas in face a tecum of
capical (a parcial liquidacion).

Seccion 46(c) of che Model Acc declares chac dividends
chargeable co capical surplus may never be paid uncil ill
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"euauiacive dividends accrued co all preferred cr special®
classes of shares encicled co preferential dividends shall
have been fully paid." Finally Seccicr. -o(d) prshibics any
discribucion charred againsc caoical surolus if che effect
wouid be co reduce renaming assecs of che corporacion belcv
che aggregace preferencial anounc payacle in che evenc of
involuncary liquidacion co ehe holders of shares having
preferencial righcs co che assecs of che corporacion in such
an eventuality.

These proceccior.s of che Model Acc, which were reflecced in
Che concenc of forcer AS '0.05.217 and .2:0. have been
strengthened by ACC secs. 363 anc 365.

ACC sec. 365 restricts che board's authority under sec. 353
so chac chere can be no discribucion ca junior shares unless
che anounc of recained eamir.gs of che corporacion
immediately prior thereto equals or exceeds che anounc of
che proposed discribucion plus che aggregace anouncs of
cumulative dividends in arrears cn all shares having a
dividend preference. The nec effecc of ACC sec. 365 is co
foreclose che use of partial liquidations under 353.

The liquidacion preference cl senior shares is guarded by
ACC sec. 363. 3y ics cams neicher a corporacion nor any of
itd subsidiaries cay cake any discribucion co any junior
shares if, after giving effecc co che proposed discribucion,
che excess oi corporace assecs over liabilicies would be
less chan che liquidacion over che class or series co which
che discribucion is sade.

CHANGE FORMER ALASKA LAW: Prior t, che enactment of che
ACC, Aiasxa useo a aic-:550's version of che Model Acc.
Former AS 50.05.201 imposed an equicable insolvency
injunction for discribucions of dividends while foraer AS
10.05.052 and .309 imoosed chis liaicacion upon redempcion
or repurchase of shares. The cesc iapcsed was che classical
"inability of che corporacion cc pay its ce'ocs as chcv
became due in che regular course of business.”

Foraer AS 50.05.369 che board vas permitted co eliainaca an
operacing deficit by simply writing down or "reducing"
capital surplus. Any suosequenc nec profits were chen free
co be distributed as earned surplus nocvirhscar.cing che

historical deficit. Such a provision reflecced che concenc
cf Model Acc Seccion 70.
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The possibility thac dividends night be distributed by a
corporation which has no earned surplus is provided by
Seccion 16 of che Model Acc. Ic was carried ir.co comer
Alaska law and expanded by che certs of comer AS 10.05.207.
Unlike che Model Acc. which permitted such discribucions
only if they could be charged againsc capical surplus,
foraer .207 peraicced discribucions co be chargeo againsc
scaced capical or capical surplus. Ic would appear chac the
genesis of chis extraordinary provision was Oregon's Seccion
57.221.

As is che case under che Model Acc. under corner Alaska law
if the discribucion accribucable co capical acccuncs was co
be made co holders of voting shares, che board had co obcain
che affirmative voce of shareholders or act pursuant co an
enabling provision of che articles. If recourse had co be
made co shareholder approval. Alaska differed from che Model
Act’s requiremenc of a simple majority by deaanaing che
auchorizacion of ac lease cwo-cturdo of che oucscanding
shares of each class whether or noc encicled co voce by che
provisions of che articles. This lasc provision reflecced
concern for che holders of senior shares who normally do noc
have vocing righcs.

Foraer Alaska law did noc have a nimble dividends provision
such as chac suggested by alcernacive Seccion -5(a) of che
Model Acc.

As noted," proceccion for che holders of senior shares was
p-jvided by foraer AS 10.05.207 and .210 which had adopted
cne concenc of Section 46. There could be no discribucions
chargeable co capical accounts unless all cunulacive
dividends accrued on all preferred shares had been fully
paid (.207(3)). No such discribucion was licic if cha
effecc was co reduce che remaining nec assecs of che
corporacion below che aggregace liquidacion preference of
any senior shares (.207(4)).

If che invasion of che capical accouncs was for che purmose
of honoring che corporation's indencure obligacion co pay a
dividend on preferred shares, foraer 210 peraicced che
board co cake such accion wichouc shareholder approval or
affimacive provisions of che arcicles. In such cases chere
was a mandatory requiremenc chac che holders of che senior
shares receive a specific nocice co che effecc chac che
dividend represencs i recurs of capical by way of partial
liquidacion.
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Official Ccnaenc co ACC Section '0.06.353.
DISTRIBUTIONS! CONDITIONS.

SCOPE: ACC sec. 358 specifies che financial condicions
e«-emen muse obcair. before a corporacion nay rake a licic
discribucion (defined in ACC sec. 990(17)) co ics
shareholders. Assuoing chac a corporacion is equicablv
solvenc under sec. 360. and subjecc co sacs. 363 and 365,
sec. 358(1) peraics discribucion co be cade co che excenc of
recained earnings (defined in ACC sec. 990(33)).

If a corporacion has insufficient recained earnings co cake
a prooosed discribucion, a discribucion in parcial
liqguidacion is auchoriced as peraicced by sec. 353(a)(2). A
discribucion in parcial licuidacicn is licic if, imediacely
after giving effecc co che plan cf discribucion. boch
criceria of che racio/assecs surplus cesc are nec. The
firsc prong, sec. 358(a)(2)(A), acceopcs co guarancee chac
afcer che discribucion chere will remain vichin che
possession of che corporacion "real" assecs vhich exceed all
liabilicies co nonshareholders by a racion of 1.25 co 1.

To insure che soundness of chis calculadon che ACC
specifics "assecs" vhich nay noc be included because of
cheir ephemeral qualicy or nonsuscepcibilicy co being
realised in cash. Ic is ioporcanc co noce chac under sec.
358 ehe "paid-in capical™ account (defined in ACC sec.
990(27)) is counted neither as an assec nor a liabilicy.

The second restraining criceria icposed by che ACC is sec.
358(a)(2)(B) vhich focuses upon che currer.c liquidicy of che
corporacion. The nora escablished is chac, afcer giving
effecc co che discribucion (cypically made in che most
common of currenc assecs, cash), che currenc assecs of che
corporacion muse be ac lease equal co currenc liabilicies.
Currenc assecs and currenc liabilities co che excenc they
are noc regulated by sec. 358(b)(2)(C), are co be defined
according co Generally Accepced Accounting Principles (see
ACC sec. 970(5)).

If che earnings of a corporacion (before taxes and before
inceresc expenses) for che cvo preceding fiscal years vas
less chan che cose of debc service during chac period che
encicy muse pass a more scringenc racio vhereby currenc
assecs muse exceed currenc liabilicies 1.25 Co 1.



Senacor 3eccye rahrenkaco

Page =66
May 7,3 1987

Sec. 358(b)(2)(C) specifies che accounting treatment co be
applied in certain transactions. In chbe ecnpucation of
corporace assecs, profits realized from an exc.hange of
assecs are noc co be included unless currently realizable in
cash. Hovever, "currenc assecs" zay be augmented by net
amounts vhi'.h ch” boaro reasonably exoects co be realized
during che 32-month period used in calculating current
liabilities from existing contractual relationships. If
Chis accouncing is used, chen coses aneicipacea over chac
same period vich respecc co chose contracts muse be included
as "currenc liabilicies.”

In che evenc che corporacion elects to make a discribucion
of property co sharenolders. che value oi chat distribution
is decemr.ed according co che value ac vhich the property
is carried ir. currenc corporace financial scacemencs, as
governed by Ceneraiiy Accepced Accouncir.g Principles.

CHANGE lit PORhZr. AiASKA LAK: ACC sec. 333 supplanes cbe
earned surplus cesc or comer AS '0.05.207(1) (paynenc of
dividends)'and .012 (repurchase of shares), ‘./icb’che
addicions and deletions hereafter noced. ic is premsed upon
che .amended version of Seccion 500 of che ACC.

ACC sec. 358(a)(2)(A)ls mandace co exclude ". . . evidence
oi debcs owing from direccors or officers or secured by cbe
corporation's own shares . . ." is unicue co Alaska lav.

Under che ACC loans co a defined class of corporace insiders
are creaced as. discribucions. See ACC sec. 435 and official
conmenc.

A significant delecion from che language of CCL Seccicn 500
involves a concession co ucilicy companies.

Finally, ic should be noced chac ACC sec. 990(33) defines
"recained earnings." a cerm vhich is noc defined in cbe
which leaves ics meaning co Generally Accepcec Accouncir.e
Principles. The sec. 990(33) definition is derived frza’
Seccion 2 of che MBCA and former AS 10.05.325. Teleced frcn
Chese oarenc definitions vas language which permitted a
corporacion co "eliminate” a deficit againsc che earned
surplus account.

The r.ev definition makes clear chac losses muse be taken
ir.co accounc in a calculation of recair.ea eamines and
cannoc be ignored. A definition vas adooced so chac
corporations aesiring to avoid accounting expenses couid
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Official Ccmmenc :0 ACC Seccion '0.06.353.
d:3ts:3ut:c:IS! ccirorricss.

SCOPS: ACC sec. 358 SDecifies che financial condieions
union muse obcair. before a corporacion say sake a licic
discribucion (defined in ACC sec. 990(17)) co ics
shareholders. Assuming chac a corporacion is equicablv
solvenc under sec. 360, and subjecc co secs. 363 and 365,
sec. 358(1) penaics discribucion co be cade co che excenc of
recained earnings (defined in ACC sec. 990(33)).

If a corporacion has insufficienc recained earnings co cake
a prooosea discribucion, a discribucion m parcial
liguidacion is auchorcced as peraicced by sec. 353(a)(2). A
discribucion in parcial licuidacicn is licic if, isccediacely
afcer giving effecc co che plan of discribucion. boch
criceria of che racio/assecs surplus cesc are mec. The
firsc prong, sec. 358(a)(2)(A), accempcs co guarancee chac
afcer che discribucion chere will remain vichin che
possession of che corporacion "real" assecs uhich exceed all
liabilicies co nonshareholdors by a racion of 1.25 Co 1.

To Insure che soundness of chis calculacion che ACC
specifies "assecs" uhich nay noc be included because of
cheir ephemeral qualicy or nonsuscepcibilicy co being
realized in cash. Ic is imporcanc co noce chac under sec.
358 che "paid-in capical" accounc (defined in ACC sec.
990(27)) is couneed neicher as an assec nor a liabilicy.

The second rescraining criceria imposed by che ACC is sec.
358(a)(2)(B) uhich focuses upon che currenc liquidicy of che
corporacion. The norm escablished is chac. afcer giving
effecc co che discribucion (cypically made in che mosc
comon of currenc assecs, cash), che currenc assecs of che
corporacion muse be ac lease equal co currenc liabilicies.
Currenc assecs and currenc liabilicies co che excenc ehey
are noc regulaced by sec. 358(b)(2)(C), are co be defined
according co Generally Accepced Accouncing Principles (see
ACC sec. 970(5)).

If che earnings of a corporacion (before caxes and before
inceresc expenses) for che cvo preceding fiscal years vas
less chan che cose of debe service during chac period che
encicy muse pass a more scringenc racio uhereby currenc
assecs muse exceed currenc liabilicies 1.25 Co I.
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ascertain che general meaning or chis accounting ccm vhich
is or such crucial importance co sec. 353.

Official Cccsenc co ACC Section '0.06.360.

PROHI3I7E3 DISTRIBUTION: INABILITY TO MEET MATURING DE3TS
AND LIABILITIES

SCOPE: The "equicable insolvency" cesc was hiscorically
rirsc restriccion placed on a corporacion’s righc co nake
discribucions: codav, che abilicy of a corporacion co neec
ics liabilicies as chey become oue remains che inicial check
upon ar.y plan of discribucion.

che

CHANCE IN FORMER ALASKA LAW: ACC sec. 360

replaces
a3 i0.05.idi: ic is oasea on CCL Seccion 501. The
"equicable insolvency" cesc creaced by sec. 360 differs fron
prior Alaska law in several particulars. Prior law

prohibiced discribucions co a corporacion which was

insoivenc or would be rendered insolvene by che making of
che discribucion. The new cesc errs on che side of caucion
by prohibiting a discribucion chac would be likelv co
che corporacion unable co neec ics liabilicies as chey
nacure.

leave

Sec. 360 in conbinacion wich sec. 970(5) requires chac Che
decerninacion or che issue of solvency cake inco account
both’che corporacion's and eicher ics subsidiary's or
parenc's solvency: che entire corporace family's financial
healch is co be evaluaced, noc nerely chac of che mosc sound
member.

ACC sec. 360 differs fron CCL Seccion 501 in chac ic omics
language which creaced an exception for liabilicies "whose
payment is otherwise provided for"; che deletion of chis
language reflects a concern a'oouc ics ambiguity and
potential for abuse.

Official Cocaenc to ACC Seccion 0.06.363.

PROHI3ITS3 DISTRIBUTION OF JUNIOR SHARES: LIQUIDATION
PREFERENCE.

SCOPE: ACC sec. 363 gives limited proceccion co liquidation
prererences of senior shares by forbidding any corporace
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discribucion which would dissipate corporace assecs co such
an excenc chac che remaining "real" assecs did r.oc ecual or
exceed che sun of "real" liabilicies and che accunc cc che
liqguidacion preference of all shares having a preference cn
liguidacion over che class or series co which che
discribucion relied upon a posicive figure in che "recained
earnings" accounc (sec. 358(a)(l)), or was a parcial
liqguidacion as peraicced under sec. 353(a)(2).

CHANGE IN FORMER ALASKA U J: ACC sec. 363 is caken fron CCL
Seccion 502. Ic replaces corner AS 10.05.207(4). Alchough
sec. 363 uses che sace basic formula as prior law co procecc
dividend preferences, ic screngchens che cperacive effecc oi
chac formula by excluding "paper assecs" ahd discanc and
uncercair. liabilicies from che calculus. Noce cr.ac che
creacnenc of evidences of debcs owing iron diracccrs and
officers is creaced as a "paper assec" in chis seccicr. as in
sec. 358. This is a variacion fron GCL Seccion 502
accocolished for reasons scaced in che cocaenc co ACC
Seccion 358.

Seccion 363 does noc procecc liquidacion preferences when a
discribucion is cade co eicher shares of che sace class or
series or co a class wich superior preferences upon
liquidacion. Thus, a repurchase of shares wich che sace
liquidacion.preference is peraicced under sec. 363 and cay
be harmful co Che liquidacion righcs of che remaining shares
in chac class. Alerc drafcsnar.ship as peraicced under secs.
210 and 375 may be used co prevenc any inequicy which could’

ochervise occur under che scacucory proceccions provided in
sec. 363.

Official Cocnenc co ACC Seccion 10.06.365.

PROHIBITED DISTRIBUTION TO JUNIOR SHARES; RATIO OF RETAINED
EARNINGS.

SCOPE: As a further linicacion upon che power of a
corporacicn co aake a discribucion under ACC sec. 358, sec.
365 inposes rescriccions designed co procecc shares wich a
dividend preference. Discribucicns co junior shares aay noc
be aade exceoc fron recained earnings (as cpposeo co a
peraicced parcial liquidacion) and cr.en only if che anounc
of recained earnings imediaccly prior ca che proposed
discribucion equals or exceeds che anounc of chac orcposed
discribucion plus ehe aggregace anounc oi che cuaulaeive
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dividends in arrears on all shares having a dividend
preference over cr.e class or series co vhich cr.e
discribucion is co be cade.

CHANGE IN FORMER ALASKA LAV'; acc sec. 365 adoocs che
ianguaee o: uuL oeccion jvi and supolar.cs forcer

AS 10.35.207(3). The new orovision'gives a corporacion
greacer flexibilicy chan prior lav since ic merely requires
chac a porcion of che recameo earnings accounc be reserved
co legicicaca a discribucion co junior snares. Prior Alaska
law required chac such dividend oreferer.ces be paid before
any discribucion co junior shares.

Official Ccmenc co ACC Seccicr. 13.06.2i3.

EXCEPTION EOR PURCHASE CR REDEMPTION OF SHARES OF DECEASED
SHAREHOLDER.

SCOPE: Ic is ofcen desirable in scalier corporacion3 co
provide for che deach of a sharenolder wich a plan
penaiccir.g che corporacion co purchase or redeen ehe shares
of che deceased: such a plan prevencs che pocencially
croublesoce problems oi having che deceased's heirs
Narclclpacmg in che business. A coccon cechod used in
deploying such plans is for che corporacion co purchase
insurance on che shareholder's life, naomg che corporacion

as che beneficiary. The insurance proceeds are co be used
for che purchase or redecpcion.

Sec. 368 ancicipaces che problem of a corporacion uhich
receives insurance proceeds under such a plan buc is in such
poor financial condicion chac ic cannoc liciely purchase or
redeem che deceased's shares under secs. 358-365. The
scacuce scrikes a balance beeveen che proceccicr. of
credicors and senior shares and che execucion of che share
acquisicion plan by permiccing che amounc of che proceeds
from che policy in excess of che cocal amounc of che
premiums paid by che corporacion co be freely used co
purchase or redeem che deceased's shares. Any purcr.ase or

redempcicn in excess of chis amounc muse be licic under
secs. 353-365.

CHANGE IN FORMER ALASKA LA'J: ACC sec. 363 is new co Alaska
Law; ic is caxen veroacim rrcm CCL Seccion 503.!.
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Official Commenc co ACC Seccion 10.06.370.
INAPPLICABILITY TO REC'JLATED INVESTMENT COMPANY.

SCOPE: In order co avoid any conflice vich federal lav an
excepcion co che provisions of ACC sec. 353 is cade for
corporacions defined as reguiaced invescmer.c companies under
che Uniced Scaces Incemal Revenue Coue.

CHANCE IN FORMER ALASKA LAW: ACC sec. 370 is nev co Alaska
law; xc is oeriveo crom CuL Seccion 504.

Official Cocnenc co ACC Seccion '0.06. 373.
SHARE DIVIDENDS: RESTRICTIONS.

SCOPE: Share dividends do noc represenc an immediace chreac
co cne securicy of credicors since chey conscience a furcher
division of shareholder incerescs in che encicy. If a share
dividend is declared and paid wich respecc co a class or
series which has a "fixed dividend"” obligacion chere is
pocencial harm co credicors in che enhanced number of shares
assercing chis claim. However, credico-s are proceceed bv
ACC sec. 358's racio/assecs surplus ca.c which, irrespeccive
or che cerms of any share indencure, disciplines che
circumscances under which a discribucion may be made.

The chruse of ACC sec. 373 is noc wich respecc co che
proceccion of credicors buc racher wich che incegricy of
share classificacion. If che board of direccors were
compecenc co declare and pay co che holders of cocoon shares
a dividend comprised of shares of a preferred class, che
opporcunicies for undermining che posicion of chose who
parced wich valuable consideracion for che preferred shares
would unfold in unfair discribucions of che senior 3hares co
cotrmon. In adaicion. dilucion of che original senior
shareholders oercencage holdings of che senior shares wich
new shares held by holders of common mighc charge che "class
voce" of che preferred class in circumscances ur.ere such a
class would be enfranchised, such as amendmencs co che
arcicles and organic changes. To obviace chese dangers. ACC
sec. 373 ereccd a prohibicion agair.sc a dividend payable in
shares of a class co holders of shares of anocher class.

The comcand is no: absoluce and if che arcicles so provide
or chere is an affirmacive voce or wriccen consenc of che
holders of che class of shares in which che dividend is co



Senacor 3eccyo Fahrenkanp
Page 7T
May 7, 1937

be paid in advance of che discribucion such an arranrecenc
Is licic.

CHANGE IN' FORMER ALASKA LAW: ACC ec. 373 is a reenaccnenc
vicnouc cnange ot comer As 10.05.104(f) and is predicaced
upon Seccion 45(e) of che MBCA

Official Cocnenc co ACC Seccion !0.06.375.

ADDITIONAL RESTRICTIONS IN ARTICLES, 3VLANS, INDENTURES CR
AGREEMENTS.

SCOPE: ACC sec. 375 cakes ic e.vu.icic cr.ac che provisions
oc che ACC on che declaracion of dividends and purchase or
redenpcion of shares do noc "occupy che field" and chereby
prevenc furcher regulation of chose issues by che arcicles,
bylaws, indencures or agreemencs.

CHANGE IN' FORMER ALASKA LAN: This section does r.oc change
prior AxasKa iaw; ic cereiy cakes che law explicic.

Official Cocnenc co ACC Section ’0.06.3*3.

LIABILITY OF SHAREHOLDERS RECEIVING PRCKI3ITED
DISTRIBUTIONS: SUIT ACAINST SHAREHOLDERS.

SCOPE: ACC sec. 378 provides a nonexclusive remedy againsc
snareholders who have received any discribucion wich
knowledge of faces indicacir.g che icprocriecy thereof. The
remedy runs co rhe corporacion and nay :e asserted co che
use of che corooration by any credicor for a vielacion of
secs. 358 or 360 provided chac che creditor's clain had
arisen prior co che cine oi che discribution of uhich
compiainc is oade and cc uhich he did not consenc.

Under sec. 378(b)(2) holders of senior 3hares nay cotmer.ce
che accion for violation of secs. 363 cr 365 provided chac
the senior shares were held ac the cine of the discribucion
of which compiainc is naae and to which he did r.oc consenc.
Note chat the provisions of sec. 435 relating to derivative

suits have beer, exenotec for anv action oonnencad under sec.
373.

The liability created bv sec. 378 is r.cc strict In che sense
thac cr.e shareholder nusc have had knowledge of facts
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indicacing che inproprtecv of che discribucion. Cases such
as Williams. Recr. v. Boise. 33 N.J.So. 364 (Ch. 1S84),
uhich inposeo strict iiaoility are chus rejected ir. framing
che concenc of sec. 378. Likewise rejected are che old
"crust fund" cases such as chose reviewed ir. (.'cod v.

Nacicr.al Cicv Bank, 24 F.2d 66+ (2d Cir. 1S23). .-.owever.
cne scancara creaced by sec. 378 is noc chac of a "uhice
hearc and empty head." A shareholder is liable wichir. che

Oeaning of sec. 378 if a reasonaole person in like
circumscances exhibiting reasor.aole effort would have
recognized an indication of impropriety in che discribucion.

Note chac ACC sec. 378(a) creates liabilicy, wur.cer
designated circumstances, for cne amount of an ’improper"
discribucion. In adopcir.g chis language cr.e Uzislacure
intends co approve che holding in Crav v. Sutherland. 124
Cal.App.2d 280, 263 ?.2d 754 (1954), c.-ac a oiscnoucion is
improper noc only in che circumstances cf a violation of che
acc’s "financials" buc also when it violates any other
provision of che general corporation law. For example, if
che discribucion was declarea under irregular circumstances
by che direccors ic uould be "improper" nocuichsranding the
absence of offense co sec. 358. In such circumstances che
.suit in che name of che corporation could be brought by
eicher a contemporaneous ano nor.consencir.g sharenolder'cr a
creditor.

to reduce,duplicacive litigation, sec. 373(c) provides chac
any snareholder sued may implead all ocher shareholders as
liable under che seccion and cccpel concribucior. from such
shareholders eicher in che presenc or an independenc accicn.

CHANGE IN FORMER ALASKA LAV): ACC sec. 378 is new co Alaska
lau. CCL Seccion jvo provides che basis for its currenc
form and concenc. Ic supplements the provisions of ACC sec.
430(b) which is a reenactment of former AS 10.35.225 which
allowed direccors sued for illicit discribucions to seek
concribucions from sharenolders who knowingly accepced them.

Official Comment co ACC Section 10.06.330.
IDENTIFICATION OF DI3TRI3UTICN IN NOTICE TO SHAREHOLDERS.

SCOPE. In order co sec che stage far recovery cf illicit
ciscnbucion under ACC sec. 373 and co inform sr.arer.oicers
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be paid in advance of ehe discribucion such an arrangerenc
is licic.

CHANGE IN FORMER ALASKA IAW. ACC sec. 373 is a reenaccnenc

vicr.ouc cnangs or comer ao 10.05.304(35 and is predicaced
upon Seccion 45(e) of che MBCA

Official Cocaenc co ACC Seccion 1..Q6.375.

ADDITIONAL RESTRICTIONS IN ARTICLES, 3YLANS, INDENTURES CR
AGREEMENTS.

SCOPE: ACC sec. 375 cakes Ic explicit rr.ac che orovisicr.s
ot cne ACC on che declaracion of divider.cs and purchase or
redenpcion oi shares co noc "occupy che field"” snc chereoy
prevenc iurcher regulacion of chose issues by che arteries,
bylaws, indencures or agrcenencs.

CHANGE IN FORMER ALASKA LAV7: This section dots r.oc change
prior Atasica raw; ic nereiv cakes che law explicic.

Official Cocnent co ACC Section '0.06.3*?.

LIABILITY OF SHAREHOLDERS RECEIVING PRCHI3ITED
DISTRIBUTIONS: SUIT ACAINST SHAREHOLDERS.

SCOPE: ACC sec. 378 provides a nonexclusive recedy againsc
shareholders who have received any discribucion wich
knowledge of faces indicacir.g che' icprrrriecy thereof. The
remedy runs co che corporacion and cay :e asserted co che
use of che corporacion by any creditor for a violacion of
secs. 358 or 360 provided chac che creditor’s clain had
arisen prior co che cice of che discribucion of uhich
compiainc is cade and co which he did r.oc consenc.

Under sec. 378 (b)(2) holders of senior shares cay cocner.ce
che accion for violacion oi secs. 363 cr 365 provided chac
che senior shares were held ac che cine of the discribucion
of which complaint is aaoe and co which he die r.oc consent.
Noce chac che provisions oi sec. 435 relating ca derivative

suits have beer, execmcec far anv accicr. ocmencad under sec.
373.

The liability creaced by sec. 378 is r.cc strict in the sens*
chac cr.e sharenolder muse have had knowledge of faces
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when a dividend represencs a parcial liquidacion of che
corporacion as opposed co a pro raca discribucion of
corporace prorics, ACC sec. 330 requires cr.ac nanaeecienc
idenciry che source and accouncir.g creacrenc oi a dividend

charged againsc any source ocher chan che recained eamicgs
accounc.

CHANGE IN FORMER ALASKA LAW. ACC sec. 330 is caken cron GCL
Seccion aO/. ic repxaces corner AS 10.05.307(5) which
required idencificacion of discribucions in parcial
liqguidacion of che corporacion as "parcial I'iquidacions.”

Official Cor—enc co ACC Seccion '3.06.333.

INAPPLICABILITY TO- WINDING UP AVD INVOLUNTARY OR VOLUNTARY
DISSOLUTION.

SCOPS: The provision of Arcicle 9 for che winding up of
corporace affairs and che involuncary or voluncary
dissolucion of che corporacion are plenary in cheir
coverage; no addicional law is required ca procecc che
inceresc of credicors and che holders of senior shares.
Thus, che provisions of secs. 358-365 are nade inapplicable
co such procedures by Ci..s seccion.

In order chac chere is noc cicc during whichneicher che
provisions of Arcicle 4 nor che provisions of Arcicle 9 are
operacive. ic is che 1- " of che iegisl..cure in enacring
Chis provision chac ch> tanpcion fron secs. 353-365 which
is creaced does noc cai:t effecc uncil eicher a cercificaca
of eleccion of voluncary dissolucion is delivered co che
cocaissioner in accordance wich ACC sec. 608(c), che
issuance of a cercificace of involuncary dissolucion bv che
connissioner under sec. 630(c) or a decree of involuncarv
dissolucion rendered by a superior courc under ACC sec. 633.
Any scav of a cercificace of involuncary cissolucicn or a
decree or involuncary dissolucicn snail’also scay che
exeopcion froc; Arcicle 4 creaced by sec. 333.

CHANGE IN "OHM"™?. ALASKA LAW: ACC sec. 383iscaken frco GCL,
seccion aua wTcn no cr.ange whacsoever.

Official Ccrc.er.c co aCC Seccion ’v.06.335.

REDEMPTION OF SHARES AT THE OPTION CF CORPORATION: MANNER.



SCOPE: ACC sec. 335 creates a seaeueorv rrrceaure for
reaecr .cr.. The nocice provisicr.s cf suoseccicn (b) sre
subjecc co codification by che arcicles of incorporation.

CHANGE IN FORMER ALASKA LAW: Pricr Alaska law provided r.o
sracurori.;- aoaroveo oroceoure for che rececaricn of shares.
ACC sec. 335 is jenved free CCL section 539 wica cr.e
delecion of language in subseccicr. (c) which would have,
nonsensically, required a corporacicn co send a r.ocice co
icself if ic did noc have che sharer.older's address.

Official Cr=re:;;r co ACC Feeder. 'P.li.j;?.

acquisition cr corporation’s cvn sharesl 2e:ssuancz or

SCOPE: ACC sec. 333 specifies che creacnenc co ce given
rereeces or repurchased shares. They revere co che scacus
of auchorized buc unissued shares unless che arcicles of
incorporacion prohibic reissuance. If relssuance is
proni‘oicec. che arcicle scacmg cr.e nunber of auchorized
shares cusc be acended co reilecc che lowered r.ucber. Such
an aoenccenc of che arcicles oust be filed wich che
ccmissioner. Shareholder approval of che reqi.red
amenocenc is noc necessary.

While sec." 338 abolished che anciquaeed accouncir.3 concepc
of "creasury shares", nothing in chis seccion is intended co
prejudice che presenc or concir.genc concracc righcs which
pre-ACC corporations nay have creaced in reacquired shares
described as "creasury shares".

CHANGE IN FORMER ALASKA LAW: ACC sec. 338 is Caken fron CCL

Seccion 5:j. Ic concinues prior Alaska law (forcer
As 10.05.312-345) In requiring a filing wich che
corralssicr.er of an anenccenc ro che articles. Ic deDarcs

frcn and simplifies prior law by che elinir.acicr. of che
concepc of "creasury shares.”

Cfflclal Corraenc to ACC Seccion 10.06.390.

CAPITALIZATION OF RETAINED EARNINGS.

SCOPE: This seccion peraics che beard of directors co oass
a resolution which cransfers accuncs properly allotted ro

rhe recained earnings account ir.co che paid-in acrounc. The
effect of such a transfer would be ca licit ehe aaillcy of
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ehe board in Che future co make discribucions under secs.
358-365.

CHANGE FORMER ALASKA LAW: ACC sec. 390 concirxes che
poilJicy or prior iaw wnTcH peraicced direccors co increase
eicher che scaced czpieai (foraer AS )0.35.'08) or che
capicai surplus (foraer AS 10.05.360) acccuncs by charging
che earned surplus accounc. There is no corresponding
scacuce in che GCL financials.

Ic is here noced chac che accouncing previsions of foraer
lau required chac an amounc equal co che cocal par vaiue of
shares discribuceo as dividends he crar.sferred co che scaced
capical accounc frca a surplus accounc ;A5 *0.05.2Q4(4)(A)).
Mo such accouncing creacr.enc is requirec under che ACC since
cue use of par value has been eliainacec. Thus, che
capicalinacion of earnings traditionally represenced by che
issuance of a share dividend is never required by che new
lau. Sec. 390 pernics che eoncir.ued use oi chis’cradicicn.

Official Cocaenc to ACC Seccion 10.06.103.
MEETINGS OF SHAREHOLDERS.

SCOPE: ACC sec. 405 inscalls a requirenenc chac che
snareholders of any corporacion organised under cr subjecc
co chis Chapter ausc meec ac lease once annually. I f
managomenc defaults in calling chis neecmg sec. 405
provides summary measures by which any shareholder may apply
co che superior courc for an order convening che annual
meecing. The scacuce also decermlr.es scanding co call
special meecings oi che shareholders.

CHANGE IN FORMER ALASKA LAW: ACC sec. 405 is predicaced
upon Seccicr. ao o: cne Modei Ac: and Seccion 603(d) of che
CCL. Ic replaces former AS 1C.05.138. Far che first cine
in Alaska -an a shareholder is provided wich scanding co
seek a summer; c;urc order to convene an annual meeccni if
such a meecing has noc been held wichin che prior thirteen
mench period. The former declaracion in AS 10.05.138 chac
the failure co hold che annual meecing did noc work a
forceicura or dissolucion of che corporacion has been
emitted m sec. 40S.

ACC sec. 405(c) differs cron che Model Acc in ccnferring che
power co sucnon special meecmgs of che sharehcide-s aeon
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che chairman of che board and che presider.c or che
corporacicn. Forcer AS 13.05. 133 conferred such ocwer uocr.
che presicenc buc did noc reach che chairman of me boars.

Official Comoenc ro ACC Seccion '0.06.103.
CLOSING OF HLAI'ISFFa 300KS AND FIXING KECC33 DATS.

SCOPS: One of che essencial accribuces of corporace scacus
is cr.e free cransferraoiiiry of sr.3re ir.re.escs. Such
ongoing rrar.saccions chreacen havoc vhen ir is necessary cc
decermme che idenciry of sharehold-.-s uno nay be enciclee
co voce in an annual or special ceecmg or co parcicipare m
a discribucion.

Sec. 108 provides chree alcemacives for effecting a
determination as co share membership for chese purposes.
Cnder he firsc aicernacive che board cay sinply close che
scock crausfer books. Such a closure inhibics trading in
che shares and hence che scacucory linicacion on che senod
of cme during uhich che cransfer books nay be clcsed' (70
days). A second aicernacive is fcr che board co sinoly
declare a "record dace" for such deceminacion. Shares
craded afcer chac dace nay be effeccively cransferrad, buc
Che corporacion is under no obligacion co recognice che
cransferee for che purpose for uhich che record dace has
been declared. Here, coo, sec. 103(b) inposes a maximum of
60 days before che accion requiring deceminacion of
shareholders upon che power of che board co close che scock
cransfer books.

Finally, if che board had nelcher closed che transfer bcoks
nor declared a record dace, che defaulc node for cecemininc
che shareholders is co adouc Che dace on which che nocice or
che ceecmg is called or cr.e resoiucion of che board
declaring che discribucion is adopced. Shareholders of
record on chose daces only would be recognised.

CHANGE IN FORMES ALASKA LAW: ACC sec. 108 is predicaced
upon beccion /. 03 or cr.e revised Model Business Corooracior.
Acc wich one modification. In boch subseccions (a)'and (b)
che Model Acc's cen day air.inua period before cr.e accion is
caken has been excenaed co cwency (20) days ir. sec. 108.
Former AS 10.05.111 had ucilired che Model Acc‘» cen dav
period. The change in ACC sec. 408 was adopced ir. order co
further che general use of cwency day r.ocice periods which

Alysag--
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are deemed a more realiscic accocmodacion co physical and
climaccic barriers co comcumcacion in Alaska. Sevency and
sixcy day liaicacions have replaced che fifpy day formula in
former Alaska law respeccmg che closir.z of cransfer becks
or fixing of a record dace. This change brings Alaska lau
inco compliance wich che cerms of che Revised Model Business
Corporacion Acc, Seccion 7.05.

Finally, che ACC follows che Revised Model Acc in making a
shareholder lisc compiled from che closed cransfer books or
by vircue of che record dace effeccive as co any adjoummenc
of che meecing. The phrase in former AS 10.05.144 which
modified chis concepc in che evenc of closure of che scock
cransfer books has been eliminaced.

Official Commerce co ACC Seccion 1Q.06.4'-0.
NOTICE OF SHAREHOLDERS' MEETINGS.

SCOPE: ACC sec. 410 escablishes che minimum ccncenc and che
minimum and maximum cime rescraincs on vriccen or princad
nocice for annual or special ceecir.gs. Such nocice muse be
"delivered” noc less chan cwency (20) nor more chan sixcy
(60) days before che dace of eicher an annual or a special
meecing. In every inscance che nocice muse scace che piace,
day and hour of che meecing. Uich respecc co special
meedngs only, che nocice muse also declare che purposc(s)
for which che shareholders are being convened. Noce chac
Che general provisions of sec. 410 are subjecc co specific
nocice requiremencs of ocher seccions of chis Chapcer.

Assuming chac chere has been compliance wich che cerms of
chis seccion, che risk of delay or nondelivery of che nocice
by che poscal auchoricies is borne by che addressee. An
affidavic which complies wich chis seccion is prima facie
evidence chac such seeps have been caken and nocice chereby
effecced. Such a prima facie shewing may be overcome bv
concrary evidence adduced co che sacisfaccion of che crial
courc.

CHANGE :N FORMS?. ALASKA LAW: ACC sec. 410 is predicaced

upon seccion 7.0: o: c.-.e Revised Model Business Corporacion
Acc, Seccion 605 of che New York Business Corpcracior. Law,
and former AS 10.05. '<<s). Unlike che recccnended concenc of
che RMBCA, sec. 410 secs a cwency (20) day minimum for che
delivery of r.ecice as opposed co che previously scaced cer.
(<01 day minimum. The sixcy (60) day maximum was adopced
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fron che 3M3CA. The provision decailir.g che address co be
useo in connunicacir.g wich shareholders anc che arena facie
evidence of compliance achieved by che officer's affidavit
are caken frcn che 3CL.

Official Cement cu ACC Seccion 1-7.36.fi3.
VOTING LIST: LIABILITY.

SCOPE: ACC sec. 413 counters a pocencial disoosiceon on che
cere cf ir.cunbenc nanaeemenc co keep co icseif che
shareholder lisc shoving che r.anes, addresses and r.unber cf
shares held by each shareholders. The hiacaric3l
ir.ciir.acicn of management r.oc co favor accass co chis
infomacior. is roocad in recognition cr.ac ic is che precise
daca vhich a shareholder ir.canc upon challenging incumbents
would desire co o'ocain in order co calculace strategy.

Sec. 413 oar.daces chac ac lease cwency days prior co each
naecir.g (annual or special) of che shareholders che officer
or agenc having charge of che scock crar.sfar books shall
cake'a lisc or all shareholders er.cieled co voce (sec. 408).
and chac chis lisc shall be kepc open and subjecc :o
Inspeccion by a shareholder ac any cine during usual
business hcurs for a period of cwer.cy days prior co che
neecir.g. The righc of Inspeccion prior co che neecing oay
be exercised by an agenc or accorney of che shareholder.
Once che neecing is convened, che shareholder lisc shall oa
kepc open for inspeccion by shareholders.

Sec. 413(c) iaposes a civil penalcy of S5.000 upon an
officer or agenc having charge of che scock cransfer books
who refuses co prepare, preexhibic and exhibic such alisc
as provided in sec. 413(a). The penalcy shall be oaid co
ehe shareholder or divided between or anong che shareholders
making vriccen request for perfomar.ee of the duties mpcsed
by chis seccion. Noce chac a wriccen reauesc is noc
necessary to invoice che pcvers of inspeccion conferred bv
chis secticn buc is required as a pradicace for gaining che
remedy inposed by sec. 413(c).

CHANGE :;i TORMER ALASKA ''AW. ACC sec. 413 is predicaced
upon tomer Ad iO.dj. !Z7 wr.ich was based cn che ore-1962
version of Seccion 31 cf the Model Acc. The leeislacura has
elected tc retain che explicit rccuiremenc of an exoosicirn
of the snarenoleer lisc for a period prior co che neecing.
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The cen day minimum period of foraer AS 10.0S. 147 has been
suppianced by a cwency (20) dav minimum period in ACC sec.
413.

ACC sec. 413(c) Is based upon Model Acc Seccion 31 and
foraer AS 10.05. 150. There are two changes. Cr.e reflects
che enlargement oi che preexhibiticn oericc iron cen (13) co
cvency (20) day3. The secono change inheres in che
prevision of a S5.000 penalcy as a civil liability for
failure co observe che ducies prescribed by chis seccion in
che face of a written requesc chac this be'done.

In enaccing chis seccion ic is the incencion of the
legislature co granc shareholders an absoluce righc of
inspeccion during che stipulaceo periods. Such right is r.oc

subjecc co che "proper purpose” line of coctton iav
auchoricies.

Official Coxtienc co ACC Seccion 10.C6.i;5.
5008™ OF SHAREHOLDERS.

SCOPE: ACC sec. 415 confroncs cvo problem areas: che
mnimua accendance necessary co convene a ceecir.g of
shareholders and the power of a minority of chac nunber to
destroy che abilicy of che najoricy co cransacc business by
simply’"walking ouc,” chus reducing che number remaining co
less chan a quorum. Sec. 415(a) is highly permissive of
provisions in che articles or bylaws which escablish greater
chan majority quorum requirements. The arcicles. but noc
che bylaws, are competent co reduce che quorum requiremenc
from che presumpcion of an absoluce majoncy co as lictle as
one-chird of che vocing shares buc no further. Sec. 415(a)
establishes che norm chac che voce of a najoricy of a quorum
conscicuce3 che arc of che shareholders.

Sec. 415(b) addresses che "walk ouc.”™ Once a quorum has
been escablished ic is noc possible for a disgrur.cled
ninoricy co defeac che capacity of che najoricy co cransacc
business by sinply walking ouc of che neecing so long as che
voce of chose remaining would be sufficient co consclcuce a
najoricy of a quorum. L'nder chese cerms che walk out of a
sizeable block of shareholders which left chose remaining
divided on an issue could see che majoricy fail muster
che needed affirmative voce.
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CHANGE IN FORMER ALASKA LAV: ACC sec. 415(a) is predicated
upon .-.ocei NCZ seccion and former AS 10.05. 153. Sec.
415(b) is predicated upon Section 502(b) cr the CCL. Sec.
415(a) reflects no change in prior Alaska lawi Sec. 415(b)
is new and unprecedented.

Official Cocmenc to ACC Succior. 10.06.418.
PROXIES.

SCOPE: ACC sec. 418 permits a shareholder to create a legal
power in a nominee co voce his or her shares. The life cr a
revocable proxy is liaiced by che statute co eleven months,
a provision deliberately designed to preclude its being case
ac two successive annual meetings. Sec. -.18 follows che
coctaon law and earlier statutory development in treating a

revocable proxy as destructible ac che will of che proxy
giver. The scacuce now regulates the circumscances or aces
which will "revoke" che proxy, thus disabling management

fron recognizing the power of che nominee co cast che voces
represenced by che shares.

For che first cine Alaska law concains explicit provisions
defining che circumstances under which a proxy cay be cade
irrevocable. These provisions are intended to be exclusive
and co bar che application of any common law precedent which
in circumscances ocher chan chose defined in sec. 418(e)
would recognize a proxy as being coupled wich an interest.

Finally, sec. 418(f) oocs for che righcs of an inr.ocenc
transferee who has acquired che shares wichouc knowledge cr,
as a reasonable person, has no reason co know chac such
cransfer is in violacion of an "irrevocable proxy." The
proxy holder can gain proceccion from chis rule by causing
che fact of che proxy and ics irrevocability cc be
physically noted on che certificate(s) representing such
shares.

CHANGE IN FORMER ALASKA LAW: ACC sec. 418 is caken fron CCL
Seccion i'0Ob wicn a cocitication to eliminate Section
705(e)(3) (on che righcs of creditors), sec. 413 replaces
former AS 10.05.159 and .768 which had been based on section
33 of che Model Acc. In framing che ACC che provisions cf
che California code were preferred because of che explicit
creacmenc of che quescion of "revocation"” and the
circumscances under which a proxy mighc be made
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"irrevocable" by agreement or che shareholder and specified
proxy holders. These provisions are ur.prececenced in former
Alaska law which limiced :he life of a croxy co eleven
monchs and. subsequenc co a 1972 amendmenc. appears co have
made che concept of an irrevocable proxy impossible. This
prohibition was felc co be ac variance with lezicimace
commercial r.eeos. The dangers which are ir...erenc in che
unrestricted recognicion of irrevocable proxies (divorcing
vocing righcs from cne ocher beneficial incidents of share
ownersnip) have been avoided by subjecting che praccice co
exclusive scacucory regulation.

Official Cormenc co ACC Seccion ’0.06.420.

VOTING OF SHARES.

SCOPE: ACC sec. 420 escabiishes a cumulacive vocir.g scheme
designed co enhance che opportunity for minority share
incerescs co obcaln board'representation as che presumpcive
norm. Such a cumulacive vocing schece may be eliminated in
che articles of incorporacion but. as a safeguard to
minority interescs, such a provision of the articles may noc
be introduced by an amendmenc if che number of voces case
againsc che amendmenc uould have been sufficienc co elecc
one director if voced cumulatively ac an eleccicn of che
entire board. Sec. 420 escabiishes che righc of a
shareholder co voce in person or by proxy (che validity of
proxies being governed by sec. 418).

Sec. 420(b) mandates chac shares held by che corporation or
by a subsidiary corporacion in which a majority of che
shares enfranchised co elecc direccors is controlled by che
corporacion may noc be voced in or counted coward che
oucscanding shares encicled co voce. Further provisions of
sec. 420 govern che vocir.g of shares held bv administrators,’
execucors, guardians, ccnservacors. trusteed, or receivers.
Uncil shares have been transferred inco the name of a
pledge?, the sharenolder who has pledged the scock shall
nave cr.e vocing righcs. Finally,'redeemable shares are
disenfranchised by an effective r.ocice of and acequace
financial provision for a redemption.

CHANGE ON FORMER ALASKA LAW: ACC sec. 420 is predicaced
upon Mooe. acc Seccicn jJ.with che exceocion of suoseccions
(d) and (i). Sec. 420(d) is predicaced upon GCL Section
708(a). Replaced are former AS 10.05. 156-168. While former
Alaska lav also maae cumulacive vocing opcionai, it
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permieced ic co be eliminaced by amenccenc co che bylaws.
ACC sec. 420(d) makes cumulacive vocing cpcicnal and
presumpcive unless eliminaced by 3 provision of che
arcicles. Ic goes beyond che Model Acc co provice chac if
eliainacion of cumulacive vocing is soughc via an amendmenc
co che arcicles such.an amendmenc shall r.oc be effecclve if
a sufficienc number of voced are case againsc ic as would
elecc a single direccor if voced cusulacively in an eleccion
for che encire board.

Sec. 420(1) respeccing che disenfranchising of redeemable
shares is new and unprecedenced in former Alaska law.

Official Cocmenc co ACC Seccion ’0.96.423.

ACTIONS TAKEN WITHOUT MEETING: WRITTEN CONSENT; REVOCATION
OF CONSENT.

SCOPE: Unless excinguished by provisions of ehe arcicles or
oyiaws, ACC sec. 423 is coleranc of informal accirn by
shareholders. Noce chac che cradeoff for che absence’of a
formal neecing is che requiremenc chac che accion be caken
by che unanimous wriccen consenc of’ehe shares. Sec. 423(b)
governs che circumscances under which a wriccen consenc,
once given, may be revoked.

CHANGE IN FORMER ALASKA LAW: ACC sec. 423(a) is predicaced
upon Seccion Uo or che Moael Acc and former AS 10.05.307.
Language has bgen added co make ic clear chac che wriccen
consencs are invalid unless of idencical concer.c as co all
shareholders. Sec. 423(b) is adapced from GCL Seccion
603(c) and is unprecedenced in former Alaska lau.

In revising che ACC che legisiacure considered and rejecced
che California and Delaware posicions which would coierace
informal accion by less chan unanimous consenc of che
shares. Ic was felc chac che requiremenc of unanimous
consenc was a valid craceoff cor che aboiicicn cf che formal
meecing where che voices of doubc and dissenc mighc have
influenced for che formacion of opinion.

Official (ommenc co ACC Secclcn 10.06.425.
VOTING TRUSTS AND AGREEMENTS AMONC SHAREHOLDERS.

SCOPE: The vocing erase enjoys 3 long and croubled hiscory
ooc.n ac common law and under jcacucory regulaeior.. See
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Abercrombie v. Davis. 36 Del.Ch. 371. 130 A.2d 338 (1956).
7ne essence o0i a vocing crusc may be ccunc in ar.y agreemenc
wherein che vocing rigr.cs are seoaracec cron che ocher
incidencs of scock ownership. Tar.kerslev v. Albrizhc, 514
F.2d 956. 969 (?ch Cir. 1975). 7ais is oojeccianaoie fron a
fundamental premse: che cheory of corporace law is chac che

sharenoi&ers will axerc residual control over che encicy.
To do chis chey exercise che vocing righcs ioplicic in che
cocson shares. If chese righcs can be vesced in some parcy

who does r.oc enjoy che ocher accribuces of share ownership,
chere is danger chac che decisions reached by chis

"scranger" will be mocivaced by goals ar.s aspirations ocher
chan chose ioplicic in che assisted conduce of shareholder.

There is a furcher danger in chac chese devices 3re
frequencly employed co consoiidace vocir.g screngch wichin
che family of shareholders so as co "lock in" a parcicuiar
majorlcy. If che shareholders car. encer binding agreeoencs
wherein cheir shares are precocmicced co an individual or
faccion, chere is again a cransgression of che basic
assuopcion chac in vocing che shareholders will use cheir
honesc judgmenc co deceraine on an issue-by-tssue.
cerm-by-eera basis uhae chey chink besc for che corporacion
and cheir own self-incerest. If one adds co chis piccure
che elemenc of secrecy, che dangers are compounded and cake
on che siniscer prospecc chac ir.r.oeenc parcies may purchase
stock in a corporacion ignorant of a hidden agreemenc which
precludes any "democracy" In che governance of che encicy.

Scanding in opposition co chese classical objections are che
asserted needs of che business community whereby a desire
for concinuicy is said co demand che fusion of share
incerescs. Licigacion such as Abercrombie. suora.
illustrates patterns of Lnvescmenc union nave oeen excended
upon che assumption chac sociecy would respecc a binding
vocing agreemenc.

Sec. 425 of cha .-CC accempcs co accommodate chese conrpecing
goals by accepting che vocing crusc and then regulacir.g ics
duration and manaaclng disclosure of ics terms and members.
Aside from chese scacucory requirements, parcies co a vocing
crusc may regulace boch che substance and mechanics by
concracc.

Clarke Memorial College v. Monoghan Land Co.. 257 A;2d 234,
TJo tdei.Ch. 7S7T. -niie sec. -..ata) requires chac shares
ccnnicced co a vocing erase be surrendered co che crascea in
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exchange for crusc cereificaces. ail incidencs or share
ownership ocher chan vocing righcs remain wich che
shareholder/parcicipancs. Winici v. Klir.e. 238 A.2d 456.
459 (Del.Ch. 1971).

Sec. 425(b) leaves co coccmon law developcenc che develoccenc
of linicacions upon agreenencs becween or among shareholders
which fall shore of a vocing crusc. Pooling agreemencs

(Scace ex rel. Sverecc Trusc 3 Savings Bank v. Pacific Waxed

Paoer CoT! 22 Wasn. id -i4<<, ij7 P.id 107 ( ); anc Rlp.glir.r
aros.-aamun & Bailey Combined Shews v. Rir.rlinz. 29
oiii, 35 A.2a I (i9»7)); ana snare ciassiricacior. (Lehman

v. Cohen. 222 A.2d 300 (1966)) are illuscracive of
arraneemencs which are uno'ojeccionabie ar.c meanc cc be
coleraced under che umbrella of sec. 425(b).

CHANGE 1)1 FORMER ALASKA LAV: ACC sec 425(a) is caken frca
Model Acc Seccion ana rormer AS 10.05.171. Unlike forcer
Alaska law, sec. 425(a) ha3l adopced che Model Acc language
designed co require disclosure by che cruscee of boch che
teres of che crusc and che idencicy of che shares and
shareholders commicced. The Model Acc language on che
excension of vocing cruscs has noc been adopced in che
belief chac ac Che end of che cen year maximum life che
parcies are capable of forming a new crusc. Sec. 425(b) is
ﬂ;\bljen frot? GCL Seccion 706(d) and is unprecedenced in Alaska

Official Commenc co ACC Secdcn ’0.06.423.
SHAREHOLDERS' PREEMPTIVE RICHTS.

SCOPE: Few lIssues divide ehe desires of shareholders from
chose of incumbenc managemenc more chan whecher exiscing
shareholders shall have an enforceable righc co firsc
refusal upon che furcher issuance of shares of scock in che
corporacion. These are cermed "preempcive righcs.” The
recognicion of preempcive righcs proceccs from dilucion cwo
discmcc incerescs of shareholders in che corporacion: cheir
proporcionace equicy (righcs co discribucions during che
life of che corporacion and a residual claim on corporace
assecs ir. che evenc of dissolucion): and cheir proporcionace
vocir.g screngrh. The classical objeccions of managemenc are
chac preemocive righcs fruscrace a markec for securicy
offerings and hamper che abilicy co use shares of scock co
fund various deferred compensacion schemes.
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ACC sec. 428 accerapcs co balance chese Incerescs. The
scacuce escabiishes preeopcive righcs in certain
shareholders co acquire under fair and reasonable tens
unissued shares or securicies convertible r'nco such shares
or carrying a right co subscribe co or acquire such shares.
As a further scacucory norm, preemptive righcs do r.oc exist
In holders of any class of preferred shares, nor do che
holders of common scock have preempcive righcs wich respecc
co che issuance of nonconvertible preferred shares. No
preempcive righcs exist as co shares Issued for a
consideracion ocher chan cash. If a majority of che shares
approve or authorize che board, preeopcive righcs do noc
exise as co shares issued co direccors. officers or
employees. This provision is intended to facilitate cne
iaplemcncacion of qualified deferred compensation schemes
under che Internal Revenue Code. 3y ics express terms, soc.
428 recognises chac che arcicles of incorporacion are
competent co enlarge or diminish che scope of preeopcive
righcs.

In adopting sec. 428 che legisiacure intends co occupy che
field with respecc co circumstances under vhich preeopcive
righcs are co be recognized. Ic does noc. however, intend
co hamper che persuasive reasoning or resulc arciculaced in
Kacrowicz v. Sldler, 24 N.Y.2d 512. 301 N.Y.S.2d 470, 249
fcl.8.id 359 (1969). In Kaczowitz the New York Court of
Appeals recognized chac vnue scacuces may give proceccion
againsc che dilucion of vocing strength (by establishing a
righc co acquire a proporcionace number of che shares or che
new issue). che exercise of chis righc is frequently a
burden upon che shoulders of che exiscing shareholders.

They muse expend further sums co recain che seacus quo wich
respecc co cheir equity inceresc. For chis reason che courc
announced a common law scrutiny of share offerings co che
end chac managemenc be prohibited from confronting
shareholders with a new issue unless a valid business
purpose can be established.

In ether words, Xaczowicz recognized chac absenc a valid
business purpose an exiscing shareholder has an enforceable
righc noc co be faced with che expenditure involved in
purchasing further shares co maintain his or her
proporcionace ir.ceresc. The cerms of che new offering are
also subjecc co judicial scruciny wich respecc co che price
co che end chac che new shares noc be offered ac a price
subscanciaily below cheir true sarkec value. Such an
offering would further weaken the position of exiscing
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shareholders vho vere financially unable co exercise cheir
preenDcive righcs vichouc gaining a legicmace advancace co
che corporacion. The lessons of'Xacccvicc vould apply'co
offerings by che board of shares oc a cicrarenc class': for
vhile chey vould noc inoacc upon che general vocing screngch
of holders of shares of anocher class, chey do chreacer. cne
dilucion of che equicy inceresc.

CHA''CE ::J FORMER ALASKA LAW: ACC sec. 423 Is oredicacee
upon Moaei Acc ZOA anc replaces forcer AS 10.05. '29.
Modified are che provisions of che former scacuce vhich
excluded preecpcive righcs for shares sold co officer ar.d
eoiloyees (buc oaiccing any reference co "direccors") of che
corporacion or of ics subsidiary if che ceras 3rd condiciar.s
of che sale had been approved by a voce of cvo-chirds or che
vocing shares or by che board pursuanc co approval or che
shares, Former Alaska lav concameo no provisions
cocparable co sec. 428's presvucpcions as co shares or
offerings co vhich preenpcive righcs are noc exceeded.

Official Cocccenc co ACC Seccion 10.06.130.
BOOKS AVD RECORDS.

SCOPE: ACC sec. 430 addresses che prcblenacic quescion of
access by shareholders and sone ochers co che books and
records of che corporacion. The quescions presenccd
include: vho shall have a "righc" of access: under vhac
circumscances nay chis righc be asserced (cine, place, and
frequency): ar.d co vhich books and records (shareholder
liscs, ninuces of board, board coacicree and shareholder
Oeedngs, financials, ecc.) does ic excend. Subsidiary
Issues surround che consequences of a "vrongful' denial of
access and che availabilicy of judicial process co enforce
che "righcs" creaced or recognized.

The friccion becveer. che demands by shareholders 3nd che
accicude of incumoenc nanagenenc has lad co considerable
licigacion. Indeea, cho cuescion oi inspeccicn r.ov governed
by sec. 430 vas firsc addressed ac ccnnon lav. The
classical problens involve che shareholder vho desires co
learn che idencicy of ocher shareholders so chac he nia.-.c
launch a "cake over bid" or a nove co ousc incunoenc
nanagenenc. Less frequencly encounccred is che shareholder
vho desires co gain a lisc of clier.c:: co vhom he can peddle
insurance, ecc. Looking beyond che shareholder lisc fa



Senacor Beccye Fahrenkamp
Page 87
Mav 7. 987

books and records che cension is between che righc of a
shareholder co gain access co proof or msnanazenenc or
ocher wrongdoing and che possibiiicy chac a shareholder
could use chis righc co vex or harass incumbent nanagenenc
in che hope chac r.e would be "boughc off." Anocner problen
surrounds che corporace fear chac che infomacion gained
chrough an exercise of a righc oi inspeccion will be useo co
ham or coapece wich che corporacion. The real presence of
chese dangers accouncs for che "proper purpose” liaicacion
found in ACC sec. 430(b) and reflected in che defense by an
officer or agenc who has refused che righc of inspeccion co
che liabilicy creaced by ACC sec. 430(c).

Sec. 430(a) creaces che basic oblizaeior. of any corporacion
organized under chis Chapcer co keep specified books anc
records of accounc, ainuces of proceedings, anc a record of
ics shareholders, concair.ir.g che r.aces ar.d addresses of all
shareholders and che nucber and class oi che shares held by
each. A provision has now been cade co facilicace che daca
collecdng and keeping via eleccronic processing so long as
such daca can be reduced co wricing. Sec. 430(b) creaces
che righc of inspeccion as co che daca described in sec.
430(a) and vescs chac righc ic che Deparccenc of Cotmerce
and Economic Dcvelopcenc and any shareholder. The
shareholder inspeccion shdLl be upon a wriccen demand uhich
nusc scace che purpose or purposes for which inspeccion is
demanded. The inspeccion,'which may be carried on in
person, by agenc, or accomey muse be cade ac a reasonable
cine and for a proper purpose, 3y wav of furcher
I'iaicaeion. che scope of chu enrorceabls demand shall excend
only co such sec. 430(a) daca as is relevane co Che scaced
purpose(s). Copies of any daca co which che righc of
inspeccion accaches may be made.

In adopcing Seccion 430(b) che legisiacure incends co
approve che several diseinccions and ir.cerprecacicns of che
"proper purpose" doccrine as enunciacao in che following
cases. Wich respecc co che sharenolcer lisc: a scacenenc
chac che shareholder lisc is desired for che purpose of
cotmaunicacing wich shareholders on oacceri of rucual

inceresc co 3nareholders and for che purpose of Mcicing
proxies is suffioienc co gain che righc of insp'... ir,,
Credit 3ureau Reports. Inc. v. Credic 3ur;au of ... Paul
Irc.. TTOATiooTi ioup. ic. iei. 1ih . Awii.mgness of

che corporacion co mail che shareholder's racenal Is noc a
valid reason co deny che righc co inspect and copy che
shareholder lisc. Xerkoriar. Vesee— Airlines. Tr.e. . 3S3
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A.2d 721 (Del. Ch. 1969). The face chac a shareholder is
frankly hosciie co management or cesires co gain ccr.c.-ol of
che corporacion does noc conscience an improoer purpose.
Scace ex rai. Pillsburv v. Scnewell. Inc.. 291 Mir.n. 322,
190 ('l m «uo ii971).

Wich respecc co all ocher 130(a) caca (bocks and records): a
shareholder has every ngnc co inspecc books and records ca
orocecc his inceresc as a sharenolder so long as he has an
honosc mocive and is noc proceeding far vexacious or
speculacive reasons. 3nskin v. Brisker. hr'?. Co..
I11.Apo.3d 740. 286 S.i..c p. . TT3 . m>.-/; con; .-err.

Accepcance Cjro. Ksllv. 222 Ca. ;}o>. '50 ;.i..i :i3
TTTooTl Keeni.ar.o Ass n. Pessln. -o- S.W.2d 849 (Sup. Cec.
'<y. 1972): anc iec:;eu 7T .-arc .r.duscnes. Inc.. 271 Cr.

243, 546 P.2d lai FTTTcTT Trior :r TcceaTHg co che demand,
che corporacion has a righc co demand and receive assurances
chac che inform cion disclosed ia noc used for che purpose
of injuring corporace business or building up a rival
concern. Scace ex rel. Armour and Co. v. Gulf Sulphur
Coro.. 233 A.ic “57 (Sup. uc. Oei. .ja7). 2c cne
srareholder proposes co conduce che inspeccion or extracting
other chan in person che corporation is encieled co receive
adequace proof of che agenc's auchoricy. Henshaw v.
American Cement Coro.. 252 A.2d 125 (Del. Ch ivov).

Sec. 430(c)’creaces personal liabilicy in any officer or
agenc who denies a righc of inspection which’ ehe shareholder
can escablish was properly demanded under sec. 430(b). lc

i3 an affiraacive defense co chis liabilicy chac she
demanding shareholder has wichin che previous cwo years
offered cha shareholder [lisc for saic. aided or abeeced
anocher in such an offer, or aade improper use of
Information secured chrough prior exaainaclon of chebooks
and records of accounc. or ninuces, or record of
shareholders of che corporacion or any ocher corporacion, cr
was noc acting in zood catch or for a proper purpose in
making his demand. Although chere would appear co be no
direcc cocaon law precedenc, ic is che incencion of che
legislature in framing sec. 430(c) chac a hiscory of
r.egiigenc or deliberate dissemmacion of confidential
materials by che demanding shareholder would cor.sricuce
"improper use of information"” Justifying a refusal of che
demano and immunizing che corporace officer so refusing frca
liabilicy.
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Sec 430(c) makes ic clear chac caching in chis seccion shall
preclude or inhibit che power oi a competent courc co
enforce a righc or inspection vr.ich che shareholder can
escablish as properly demanded uncer sec. .30 (b).

Sec. 430(e) goes beyond any ocher requirements co give a
shareholder a righc co receive, uoon wriccen request, a copy
of che corporation's cost recenc financial scacemenc.

CHANGE :;i FORMER ALA'RA ACC sec 430 is based upon
Seccion 52 or cr.e Nocei Acc and former AS 10.05.137-249.
Sec. 430(a) concir.ues che former concenc of AS 10.05.237
wich added provisions for che minutes of meecing of board
commiccees ar.d che permission chac che daca may'be recorded
in a wriccen fora cr in any ccr.er form tamable’of being
converted inco wriccen form wichin a reasonable cime.

Sec. 430(b) concinues che policy of recognizing a righc of
inspeccion in che Deparcmenc of Cozmjerce and Economic
Developcenc (as in former AS 10.05.237(b)) buc has
elioinaced duracional and numerical cualificacions which
obcained in former AS 10.05.240. Language has been added
which rescriccs che righc of inspeccion co daca relevane co
che proper purpose.

Sec. 430(c) c mcir.ues che policies of former AS 10.05.243
respeccing chi- liabilicies of and defenses available ce an
officer or aget ¢ who refused a demand for inspeccion
properly under sec. 430(b). The only change is co icDose a

minimum liabilicy of S5.000 co che shareholder aggrieved by
Che refusal.

Sec. 430(d) had modified former .246 ir. view of che scanding
requiremencs eliminaced under sec. 430(b). Sec. 430(e)
adopcs wichouc change che concenc of former .249 on che
righc of a shareholder co demand a copy of che mose recenc
ccrmcrace financial statements.

Official Commenc ro ACC Seccicn ’'0.06.433.

ANNUAL REPORT TO SKAPEKCLOEKS: CONTENT. FINANCIAL STATEMENT
ON REQUEST.

SCOPE: Recognizing chac che residual powers oi che
snareholders oar.r.oc be exercised in an intelligent manner in
che sosor.ee cf a reliable scream oi basic information. ACC
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sec. 433 has followed an innovation made by che Scace of
California vhich requires chac cre bcarc stf.ail cause an
annual reporc co be ser.c co ail shareholders irrespective of
cheir vocir.g righcs. The nacure ar.c degree of disclosure
will vary according co che number oi shareholders cf record,
and whecher or noc™ che corporacion is suoiecc co che
reporcir.g provisions of che federal Securities and Exchange
Acc oi 1934 or che Alaska h'aciva Claims Settlement Acc.

Sec. 433(a) escabiishes che basic obligacion of che board co
cause an annual reporc co be .enc cc shareholders noc lacer
chan 180 days afcer che cior oi che fiscal year or. che
dace on vhich che nocice of che annual meeting is che nexc
fiscal P/eer is given, whichever dace is firsc. (See AS
i0.C6.4[0) If che corporacicn has fever chan 100 holders of
record of ail ics snares éas determined by che machinery
escablished in ACC sec. 408), ics arcicles of incorporation
are compecenc co waive che requireaencs of sec. *33. For
all ochers cha Informacion required is aandacory. A
provision in che arcicles, che bylaws or extrinsic concracc
vhich acceapc co lioic or surrender che provisions of sec.
433 would be concrary co che public policy enshrined in chis
seccion and a nullicy.

The irreducible ccncenc of che annual reporc shall be a
balance sheec 23 of Che end of che just concluded fiscal
year accompanied by an incone scaceaenc ar.d scaceaenc of
changes in che fiscal posicion of Che corporacion during
Chac fiscal year. |If che corporacion has 100 or core
shareholders of-record (as decerained under ACC sec. 408).
sec. 433(b) subscancially expands che concenc of che annual
reporc. In general, cransaccions involving che corporacion
and Inceresced direccors or officers of che encicy, ics
pareac or subsidiary, muse be described in decail unless
subticced for approval by che shareholders (ACC sec. 990(e))
pursuanc_co sec. 478. Any indemniiicacion or advances
aggre%a_clng more chan 510,000 paid during che fiscal year co
any officer or direccor cf che corpcraeicn pursuanc co ACC
sec. 488, and noc approved by che sharenolders under (d) of
chac seccion. muse also be described wich parcicularicy.
There are cwo exempcions co che sec. 433(b) reporcir.g
requiremencs each .'uscified on che cheory chac subscancially
similar informacion is being eliciced by'federally imposed
requiremencs. The exempcions are extended in favor o

corp ‘radons reporting under Seccion 13 of che federal
Securities Exchange Acc ana for these recfting under Sec.
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L(c), 3(c), and 23 of che Alaska Native Claims Settlement
cc.

Sec. 433(c) peraics a shareholder or shareholders holding ac
lease 51 of che oucscanding shares oi any class co make
vriccen jequescs cor periodic income scacenencs and obliges
che corporacion co furnish such informacion.

In every Inscance in uhich a financial or income scacemenc
is Co be prepared and eicher senc or made available upon che
requesc of a shareholder, such scacemenc muse b' accompanied
eicher vich che reporc thereon of indeper.denc accouncar.cs,
or a cercificace on che pare of an auchorized officer of che
corporacicn chac such scacemenc vere prepared ulchoue audic
from che books and records of che corporacion.

..ac. 433(f) escabiishes che penal consequences cf any
r.iglecc, failure or refusal co cause co be prepared or

di geminate che reoorcs and scacemenc required by chis
seci.on. In addicion co chis penalcy, vhich shall be paid
co chmshareholder or shareholders making che requesc, che
courc: are direcced co enforce che duties of sec. 433 wich
spflci.icity.

Finally, sec. 433(g) direccs chac chis seccion applies co

all doaescic corporations and .iso co any foreign. .

corporacions having cheir principal execucive office in

ﬁllasllia or cuscomanly holding meecings of ics board in
aska.

CHANGE IN FORMER ALASKA LAV):  ACC sec. 433 is cev and )
wicnouc preceaenc in A.asxa lav. Ic is adapced frcm Seccion
1501 and 2000 of che CCL. CCL Seccion 1501(g) on accomey
fees and coses, uas omicced from sec. 133.

Official Corcer.c co AQC Seccior. 10.06.435.
SHAREHOLDER'S DERIVATIVE ACTION.

SCOPE: Wich che ene cmenc of AQC sec. <35 Alaska, for che
tirsc cime, subjects shareholders' derivacive accion co
scacucory regulacicn. Sec. 435 regulaces che scandir.g of
sharehoicers, che exhauscion of incracorporace remedies,
securl y for expenses of che corporacicn or real defendancs
abandc menc, discontinuance. or secclecenc of any such
action ana che circumstances in vhich a prevailing plainciff
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nay recover expenses (including acccrr.ey fees) ir. addicier,
co che danages which are co be paid co che corporacicn

Sec. 435(a) escabiishes a iiciiced deoarcura cron vnac is
oeherwise a concenporaneous share ownership scanding
requirenenc. If a'r.on-concenporar.aous shareholder car.
escablish che sacisfaccion of che superior courc chac che
criceria enuceraced in 4 :. 435(b)(15)-(5)_are saciscled, cre
scacuce ecpowers che courc co granc scar.dir.g co such a
piainciff.  Subseccion (b)(3) should prove sufficier.c co
insure chac chis elaxacion does r.oc work co she acvancage
of an individual wno desires co "buy a lawsuic."

Sec. Cc)-(g) address quascicns cf exhauscisn of
incracorporace renedies. The ACC envisions a demand uocn
che board oi direccors unless che licigaccr.g sharer.older can
neec che scacucory criceria for excuse. Furcher, even wrer.
denand is excused, direccors who ara uncamced by dircec or
indirecc ir.volvenenc wich che alleged wrong ire given
scanding co rove ror disnissai oi che accion on che ground
chac in cheir indepencenc. inferred, ard gcod faich business
Judgienc Che corporace incerescs would r.ocbe served by
licigaeion. The burdens of allegacicnand proof wich
respecc co che oaccer of an inicial excuse and che
subsequenc mocion for disaissal are cecailed in che scacuce
along wich che obligacion cf che reviewing courc.

It will be noced chac sec. 435 does noc recuire chac che
licigaeion shareholder cake a dtaand upon che oucscanding
shares under any circumscances. Vhilechefailure co cake
sucn a decand isnoc ground for dismissal, che face chac a
majoricy of che oucscanding shares has been voced by chosa
who are neicher direccly nor indireccly icplicaced in che
alleged wrong in an efforc co racify Ic cay be considered by
che courc in fashioning an approprlace remedy.

Cne of che cosc difficul: policy queseicr.s respectin%
derivacive accions is co balance :he iniciacive vncch oughc
co be lefc wich a disgrumled shareholder againsc respecc
for che norm chac corporace governance decisions are
normally cocnicced :o che board of direccors. The
accoemodacion worked ouc ir. AOC sec. 435(c) (f) evolved from
che iegisiacurels approval oc_cwo recenc_decisions: 2anaca
Coro. v. wmijidgnjao. .30 o 2d 779 (S.Ct. Tel. ’98!l; ana.
3arr v. .ackr.a~~3 S.Y.2d 329 N.i.2d !30 (1976).
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The inicial role of che board cf directors: Sec. 435(e)
begins with che precise chac ic is a preccndicior. co
inscicueing che cause of accion oreacec ;y sec. -35(a) cnac
a snarenolcer wich scanding uncer -35(b) 'has cade a formal
decand upon che board co secure such accion as olainciff
desires.  However. unlike chose jurisdictions which impose
chis preconaicion wichouc qualificacion. che ACC follows che
view chac if such an effort would involve a fucile acc che
demand should be excusea and che sharer.older permtcced co
tnaugurace cr.e accion. Sec. 435(c) provides an inclusive
definition of "futility." excuse is escaoiished upon proof
chac a majoricy of che direccors are imclioaced in', or under
che direct or ‘indirect control oi chose who are implicated
in, che injury co che corporacion.

Sec. 435(d) escabiishes procedures co ensure cocoliar.ce wich
che subscancive provisions oi sec. 435(c). The cccplair.e
muse scace wich particularity cre facts establishing che
scacucory grounds for excuse. If che complaint is well pled
che defendants cay concroverc che faccual aliegacions in a
mocion co dismiss for failure co make a demand upon che
board. Sec. 435(d) ﬁlaces che burden of establishing facts
sufficienc co meec che 435(c) criceria for excuse upon che
plainciff-shareholder.

The crial courc should be wary chac ac chis early 3tage ic
is examining che relationship of che irormbenc direccors co
che injury alleged in che complainc co determine whecher che
decision “co I|t|Pate ought co'lie wich the majoricy of che
board. Ic should noc use chis inicial quescion as ehe
occasion co cry che shareholder's derivative conolalnc on
ics nencs. A fairly obvious instance oi excuse under che
cerms of sec. 435\c) and sec. -35§d) weuid involve
particularly alleg-eions and proof chac a r_najorlc% of
incunbene direccors were che alleged culorics In breaching
cheir cucy cf care or loyaley co E-e corpcracior..

3arr. v. 'Jackman, eonfrcr.ced che quescicr. oi excuse in a
more suocie setting. The complainc acmicced chac plaintiff
had noc made a demand upon che board buc claimed excuse on
che theory chac . while che majority of direccors had ro
financial inceresc in che questioned transaction, chev were
guilty cf a breacn of cheir ducy of care bv actively

acquiescing in chose cransaccions. The .'eW York Court oi
Appeals declared;
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The basic quescion is whecher from che parcioular
circumscances of che liabilicy charged ic may be
inferred chac che making of such a cemana wouid indeed
by rueile. Thus, ic is ueil escaoiishec chac a cemar.d
will be excused where che alleged urongooers concrcl or
comprise a majoricy of che direccors. . . . and. while
juscificacion for_failure co give cireccrrs r.ocice
prior co che inscicucion of derivacive accion is noc
aucomacically co be found in bare allegacuns which
merely sec forch prima facie personal liabilicy of
direccors wichcuc spelling ouc some decaii. such
Juscificacion nay be found when che claim oi liabilicy
is cased on formal accion of che beard in which che
individual direccors were parcicipar.es.

Ic is noc sueficienc, however, merely Co name a
aajoricy oi che direccors as parcies defer.canc wich
conclusory allegacions of wrongdoing or ccr.crol by
wrongdoers. This pleading would only beg che quescion
of accual fucilicy and ignore che parcicularicy
requirenenc of che scacuce. The complainc here does
more chan simply name che individual boarc members as
defendants. . ~. . Accing officially, che board, qua
board, is claimed co have parcicipaced or acquiesced in
assercedly wrongful cransaccions. ..

(A) derivacive shareholder's complainc may, in a
pardcular case, wichscand a mocion co dismiss for
failure co make a demand upon che board, even chough a
majoricy of che board are noc individually charged wich
fraud or self-dealing. Parcicular allegations of
formal board participation in_and approval of accive
\al_rongdomg may, as here, suffice co defeac a mocion co
ismiss.

Yec anocher inscance of recognized fudlicy 3?pears co be a
board evenly divided becween impiicaced and r.cr.imultcacad
Yec anocher iscance of recognized fudlicy appears co be a
board evenly divided becween impiicaced ar.c nor.impliczced
direccors so chac a quorum of disincrresced direccors could
noc be formed co acc cor che board.

If demand is noc excused: Sec. 135(aL escabiishes chac in
any case in which a demand upon cr.e board is required by
sec. 135(e) a decision by che board consonanc wich che
individual direccor's ducies oi care_and loyally co che
corporacicn chac, in cheir business jucgmenc. such
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li.cidaci.Or. vould noc be in che besc ir.ceresc of che
corporacion ceminacea che righc creacec b)é sec. i35(a). In
2aoaca Maiocr.acc. che Supreme Courc or belawar-
recogmoea cnac 12 demand vas cade upon che board, and che
nonimplicaced majority concluded chac che besc incerescs of
Che corporacion vere noc served by che lirigac.on, cheir
decision was co be respecced by ciie ccurc. ~ "A stockholder
cannoc be peraicced co invade che discretionary field
connicted co che Judgment of che direccors and sue in che
corporacion's behalf vhen che managing body refuses.” <30
A.2d ac 703. Moce che major qualificacion chac che
direccors' decision noc ca licigace ausc be consiscenc vich
observance of cheir ducies of loyalcy ard care.

In exercising cheir judgaenc direccors are peraicced co cake
a "business view." 3" phrase intended co preclude any nocicr.
char chey are rescricced co evaluacinz cre legal aerie of
che shareholder's claio. it s proper for che direccors co
cake inco accounc such aaccers as che c'cencial harm co che
corporacion. che norale of ics noniaplicaced nanagenenc, ics
public iaage, che cosc in cice and creasure. and any
Jeopardy co ics erode secrecs or ocher confidencial daca
uhich mghc be cocpronised in che course of licigaeion.
These factors ari co be weighed againsc che benefit co Che
corporacion of a successful prosetucicn of che accion. The
burden vouid be upon che shareholder cp detnonsrrace chac Che
board's decision vas "wrongful."

it should be red chac a shareholder vho made a demand upon
che board is noc thereafter precluded from offering evidence
chac any or all of che direccors who have decided chac
licigaeion noc go forward are |nﬁ|lcaced. directly or
indirectly, in che wrong of which complainc is made. The
face chac demand upon che board was made is r.oc co be caken
as an admission chac che majoricy of che direccors _or any of
them are noc impiicaced in or under che direct or indirect
concrol of chose who are impiicaced in che injury co che
corporacion. Further evidence chac che decision vas caken
under circumscances incompatible wich che ducies of care and
loyalcy ced co che corporacion by individual direccors may
be” offered co demonsci.ee chac cheir decision vas caineed
and should be ignored and che accion allowed co proceed.
Seasonaole discovery should be peraicced in order co
escablish che presence or absence of such faces.

Subsequent er-ircs by board members cc dismiss che accion:
If che initial cemand upon che board has been .excused, or
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che shareholder is able co prove chac che receczendacion by
a board upon uhich demand has been aade should be ignored as
cainced. sec. 415(f) addresses che subsequenc ir.cervep.cicn
b){1 allegedly disinceresced direccors assercmg chac, in
cheir good falch, indepenoenc and informed business
udgment, che accion should be discussed as inimical uo che
esc incerescs of che corporacion. Again, chis provision
comporcs vich Che decision of che Supreme Courc of Delaware
in Zapata. Concrar/ co cases such as Maldonado v. Flvnn,
485 c.bupp. 274 (S.D. N.Y. 1980), such an expression or
opinion in a aocion co dismiss is noc facal co che
derivacive accion. Sec. 435(f) places che burden of
escablishir.g good faich, independence and infomec business
judgment upon che petitioners. Assuming chac chis burden is
lec, che scacuce direccs che criai courc co make an
independenc assessnenc.

In che course of exercising ics own judgment che courc is
auchorized co consider noc only che economic, psychological
and coopectcive incc scs of che corporacion ard ics
personnel buc also th» 'ublic policy issues implicated in
che alleged wrongful ccuoucc. Seen in chis broader
perspeccive, it would be proper for che crial courc co deny
che aocion co disoiss upon grounds chac, while ic did noc
consider che expression of business judzaenc ca be in error
or incooplece, 1c was oucweighed by public policy
consideracions.

Sec. 435(g2I aligns Alaska wich Mew York and California in
omiccing che requiremenc chac a shareholder oake demand upon
che oucscanding shares as pare of an exhauscion er'forc.
Mocwithscanding, sec. 435(g) does noc ignore che face chac a
disinceresced oajorlcy of che oucscanding shares may have
aceempced co forgive che wrong of which cooplainc is made
via racificacion. The crial courc is auchorized co lake
such a_ face inco accounc in_framing any order for relief co
which ic deems che corporacion is entitled.

Sec. 435(h) covers che maccer of security for expenses of
che corporacion ar.d/or che actual defendar.es. 1z che
plainciff shareholder(s) hold five percenc or more oi arv
class of oucscanding shares of che corporacion or vocing
crusc cercificace representing such shares, chere shall be
no security for expenses requiremenc. if noc, either che
corporacion or che actual defendants are permitted cc move
che court ac any else before final juagmenc co require cr.e
plaintiff(s) co 3ive security for ere reasonable expenses,
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including che fees of choir aecomevs, chac may be incurred
by che pecicioners. The anounc of such secure.;*/ snail be
decemined by che courc vnich naK, ehereaicar, rsise or
lower ic upon a showing chac ic had become macecuace or
excessive. Vihecher che pecicioners shall have recourse co
such securicy shall depend upon che judgnenc of che courc.

Noce chac if several plainciifs aggregace cheir shares in
order co meec che five percenc re%uirenenc. ic is a
sufficienc comoliance wich sec. 135(b) if any one of chem
neecs che requiremenc of concemporaneous share ownership.
Furcher. if a shareholder increases his nec holdings ir.
order ca meec che live percenc requirement*., chere Is no
offense ca sec. -35(b) if sny of his shares were .-eld so as
co meec che requiremenc of ooncenooraneous ownership.

Sec. 135(1) forbids any form of "ouc-of-courc secclecenc" of
a derivacive accion commenced uncer chis chapcer. Such
accions si,ail noc be disconcinued. abandoned, cccprorised,
or seeded viehouc courc apﬁroval, "."hen presenced wich such
a proposal, ic shall be wichin che discrecion cf che courc
co require chac nocice be given co all affecced shareholders
invicing chem co assume che prosecucion of che accion.

Sec. 135(j) governs ehe face of any recovery. Since che
accion was prosecuced upon che cheory chac ic was che
corporacion, and noc che plainciff shareholder(s) vhich was
injured, any recovery should be accounceo for co Che
corporacion. However, che courc is cocoecenc co award cha
prevailing plainciff(a) reasonable expenses, including
aceomey fees, designed co make chem whole for cheir ouc of
pockec ‘expenses.

CHANCE 11 FORVER ALASKA LAW  Sec. 133 is new and wichouc
scacucory preceoerc m Alaska. Prior cc ics adopcicn che
subjecc was reguiaced by che Supreme Courc's adopcion of
Rule 23.1 of che Federal Rules of Civil Procedure.
Subseccion (a) ii caken in modified form fron Seccion 625(a)
cf che :rV3CL.© Subseccion (b) is caken from Seccion
300(bz)(!) of che CCL. Subseccions (c)(i) represenc original
work by che Alaska Cade Revision Commission. Noce chac™
subseccion_(g) changes former Alaska praccice by eiiminacing
che necessicv' of a demand upon shareholders under a’l
circumscances. Subseccion (h), relacing co securio cor
expenses, is caken from Seccion of che MBCA Suj.au..ions
() and (i) are oredicaced uoon Seccion 026(d) and ee) of
che NYSCL
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Official Ccmmenc co AQC Seccion 10.06.4j8.
LIABILITY OF SHAREHOLDERS AND SUBSCRIBERS.

SCOPE: Sec. 438 escabiishes che basic proposition or che
iiaiced liabilicy jif .sh. reholders. [Exceptions co che

liabilicy co pay cfle cv.il consideracion :;r che scares are
creaced for designaced classes of successors in inceresc.

CHANGE Til FORMER ALASKA LAW ACC sec. 438 is predicaced
upon Mooei Acc Seccion o and foraer AS 10.05. 125.
Subseccion (a?1 has been codified vich che insertion cf che
Jords "as such" so as co aake ic clear chac if ar. individual
btcoces liable in che capacicy as officer or director for
debts incurred in che corporace case che execpcicn conierrec
by sec. 433 is noc aﬁpllcable. Insuer, case the individual
is noc liable as a shareholder bucunder che officer or
direccor scacus as provided in AQCsec. 438

The scandard of "knowledge" employed by sec. 433(b) is
incended co encoapass bnch che suojeccive knowledge of che
individual defendanc »nd che iapucéd knowledge which a
reasonable person scanaing in che circumstances of che
defendanc would have known or nociced. Furcher, such
informacion as mighc wich reasonable efforc have been eained
by following che indicia oi nocice chac che full
consideracion had noc been paid is deemed wichir. che
knowledge of che defendanc.

Official Ccmmenc co ACC Seccion 10.06.450.

BOARD OF DIRECTORS: DUTY OF CARE, RIGHT CF INFLECTION:
FAILURE TO DISSENT.

SCOPE: This seccion replaces foraer AS 10.03.174 (3oard of
Direccors). .222 (Presucpcion of Conser.c of Director and
Filing of Dissenc), and .219 (Efface of Coco Faich Reliance
on Financial Scacemencs). These Alaska provisions wars
drawn from che pre-1969 version of Model Acc Sections 33 and
43. Sec. 450 gachers inco one pljce basic provisions on
four major questions: (V) che exercise and potential
delezacicn of board functions; (2) Che arciculaccon of a
scanoard for che discharge of che ducy of care wnich must be
observed by direccors and cheir rignc co rely upon certain
informacion. opinions, reoorcs or scacemencs from officers,
experts, or committees of che board on which chav co noc
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jem; (3) che granc of an absoluce rignc of insoeccion co
every direccor as co ail coroorace booxs, recorcs ana
documents of every kind cogecher with cre righc cc use an
agenc or accorney and che rignc co oake cooies cr extracts
of such”information: and (4) che conseauences of a
direccor's failure co clssenc as co any accicn caken by che
board ac a meecing ac uhich such direccor is present.

Mote chac under subseccion (a), che arcicles are compecer.c
co delegace che Douers anc ducies imposed by chis chapter on

directors. If che d legacion is by che board co a codic' e
con5|scm% of sotae, buc r.oc ail of" che direccors. ic is
governed

sec. 463. If che delegation is pursuant_co che
cerms of che arcicles ur.cer see. -*50(a). such orcvisions_ nay
also exceed co che delegates che privileges and liabilicies
conferred ana exacced m chis chapcer. However, che mere
face of delegation does r.oc relieve che direccors of )
ulclnace responsibilicv for che faithful dlscharg,e of cheir

scacucory responsibilicles or che duties of cart”and loyalcy
owed co che corporacion.

In che evenc chac a delegace acts or fails Co aoc in a
manner_which would, in cne absence of delegacicn, constitute
an actionable cause againsc che direcccr or direccors. such
delegace is liaole co che corporacion as an intended chird
party beneficiary of che delegaced ducy. The delegating
directors are liable to che same excenc as if chey had
remained Brlmarlly responsible r<r che acc or omission.
Recovery by che corporacion of full damages against che
delegace would exonerate che delegating direccors. If
recovery is soughc directly againsc che delLegating
direccors, chey would have a righc co implead che breaching
deL.gace(s) and, upon satisfaction of any Judgcenc co che
corporacion, be subrogaced co ics cause of accion.

This chapcer does noc permit che subscicucion of persons
ocher chan direccors as che individuals ulcimacelv liable
for che exercise of corporace pouers or in che direction of
corporace affairs. 3ecause chey remain ultimately liable,
direccors who have delegaced cheir auchoricy pursuanc co
provisions in che arcicles recair. che full righcs of ]
inspeccion provided in suoseccicn (d). nor are cney deprived
of cheir righc co rely upon che sources specified 'ir.
subseccion (b).

CHANCE IX "CRVER ALASKA IAW:  Subsection (a) is premised
upon me ™ revision c: .seccion 35 oi ohe Mocei Act.
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Unlike che concenc cf forcer AS 10.05. 174, vhich required
chac ehe business and affairs or a corporacion be managed by
che board, sec. 450 permics board functions co be celegacee
co cccaiccees consiscing of sone buc noc all of che
direccors (see, sec. 468) or co noncireccors so Long as such
delegacion is provided in cais Chapcer.

Life forcer Alaska Law. ?ec. 450 is noc ir.cended ca peraic
subscicucion of individuals for direccors as persons'bearing
ulciaace responsibilicy and liabilicy for che cor.crol anc
nanagenenc of che corporacion. Sec. 450 does represenc a
ccnpronise becween che cradicional insiscer.ce upon
governance by che board of direccors ar.d che recer.c posicccn
assuned by scaces following Delaware which would cake i:
cocpecenc’ for a corporacion co funccicn wichouc ary boar: -t
all by su'osucucm% in designees cr.e powers ano
responsibilicies of direccors. Under sec. *50 chere cmsc be
a_board of direccors. There is vircually no subscancive
liaicacion upon che excenc of che power of delegacion
concaineo in sec. 450. Hoce chac che righcs, privileges,
and ducies which che chapcer fixes upon direccors devolve
upon che delegaces.

Subseccion (b) Is also Erenised upon che revised concenc of
Model Acc Seccion 35. rior co chis scacuce chere was r.0
law in ch.*'Scace of Alaska definir.g che ducy of care co be
observed by a corporace direccor. ~The scandard adopced is
"objeccive” in che sense chac ic goes beyond subjective gcod
faich behavior co require chac che performance accord wich
che judgmenc of an "ordinarily prudunc person in a like
posicion" seeking che besc incerescs of che corporacion.

Deviacin% from che cexc of MBCA Seccion 35. ACC sec. 450(b)
borrows frca ACC Seccion 309(a) co make clear chac chis duev
of care includes a ducy of reasonable inquiry. See S'aeicr.a'l
Ajco 5 Cas. Ins. Co. v. Pavne. 261 Cal. App.” 2d LJj.
Cai. Rpcr. T2 ( /66), cor eiaboracion oi chis ccr.ceoc.
Ar.ccher imporcanc change in Alaska iaw is sec. 450(b)"s
subscancial expansion oi che righc of reliance uocn
scacemencs. records, and ocher informacion fumisr.ed co a
direccor from officers, employees, or ocher direccors.
Former AS 10.05.219 concained a limiced righc Co rely uoon
financial scacemencs for che purpose of avoiding liabilicv
for cr.e ceciaracicn and paynenc of an illioic dividend or
ocher ciscnbucion of assecs under former AS 10.05.216.

1
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Taken in full chese provisions vould permit an Alaska courc
co discir.sulsh becveen a ”residenc"” aha "outside" direccor
In fashioning che dimension of cheir resoeccive cuciss oi
care. The concenc of chac ducy uould remain eonscanc_ouc
rhe 'Virtues car.ces" oi che outside director (an individual
kncvn by che corporacion co be devocing suoscancial cme ca
ocher pursuits ard a nonexpert in che affairs oi che
corporacion on che board or vhich he is elacced co serve
could be properly veighed. See Barnes v. Andreus, 298

511 (S.3. N.Y. 1924). 3uc chere is no automatic
exoneration. See sec. 163(b).

Official demesne co ACC Section -0.06.151.
IXVBE-1 AND ELECTION Or DIRECTORS.

SCOPE: Thi3 seccion specifies Che oinimua nucber cf
cirecr.ors ro.ouired, direccs vhere co place rules regarding
Che number of direccors, peraics increasing or decreasing
Che nucber oi: directorships originally specified, direccs
chac chere shall be an eleccion of direccors ac each annual
meecinj except in che case of a classified board (sec. 155?
and derines cne tenure in office of incucbenc direccors.
replaces forcer AS 10.05.177 (on nucber oi direccors),

AS 10.05. 180 (Membership and Terc of Office of firsc 3oard
of.Direccors), and AS 10.05.133 (Eleccion of Direccors).

CHANGE IN FOCRVER ALASKA LAU. Sec. 453(a) and (b) are
premised cn a codincacion of 3CL Section 702(a) and (b) and
vere adopced in lieu of comparable provisions of Section 36
of che Model Acc. This lecision vas cade co preserve cha
policy of former AS 10. 5.177 vhich sec a ninicun nunber of
direccors ac chree save for a corporacion vich fever chan
chrce shareholders. The Model Acc Language vhich vould
peraic a corporacion co function vich a board of one
regardless of che nuaber of shareholders vas rejected.  As
imporcanc change in .177 concerns che cacr.ir.ery” for fixing
che nucber. In foraer Alaska lav chac vas done by che

bylavs_vhich vere adopcec by che boars vishouc shareholder
parcicipacion.

1

c

As codified from che 3CL, sec. 453(a) cakes ic impossible
for che board co acc in chis imporcanc particular vichcuc
parcicipacion of che shares unless ic is operating ur.cer a
provision of che arcicles or bylavs adopced by approval of
che oucscanfling shares. Subseccion (b) vould also require
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shareholder parcicipacion in che increase or decrease of che
board size or in aoopcmg che arcicle or bylaw which
emé)owers che board co eiiecc chis change. See also sec. 223
and che ccmmenc chereco.

Subseccion (c) is caken from Seccion 36 or che Hodel Acc and
incended co_recognize che cocpecence of che arcicles co give
special vocing righcs co classes or series of shares co
elecc certain board posicions.

Subseccion (d) is caken from Seccicn 36 of che Model Acc ar.d
works no subscancive change over former AS 10.05.150 except
chac ic subscicuces c.e permissive "nay" for che oandacory
"shall" of che former scacuce.

Subseccion (e) is adapced frcn Model Acc Seccion 36 vich
language changes incended co make i: clear chac a direccor
(including * direccor elecced co fill a vacancy) serves
uncil che <\.-piracion of che cern for which he was elecced
and uncil a successor has been elecced and qualified. This
language is Incended co approve chose common lau cecisions
which have held chac in Che evenc deadlock or disagreemenc
ac che shareholder level prevencs or unduly delays che
process of seleccing replacemencs, che incumbent direccors
remain in office bound by cheir ducies of care anc loyalcy
co che corporacion no maecer how disagreeable cheir
sicuacion may have become. See Dilloh v. Scoccar.. Lilian
Co. . 335 F.Supp. 566 (D. Dell T9TTk

Official Cogent co ACC Seccion 10.06.155.
CLASSIFICATION OF DIRECTORS.

SCOPE: Sec. 455 provides for opcionai classification of a
board consisdr.g of a minimum membership while caking seeps
co preclude che adopcion of such a scheme for a corporacicn
which has noc_eliminaced cumulacive vocing from adopting
such a classificacion scheme by amendment if shares
sufficient co elect one direccor under cumulative vocing
oppose such amendmenc. Sec. 455 replaces foraer

AS 10.05.-36.

CHAHGE :» FORVER ALASKA LAW  Sec. 455(a) is an enaccmer.c of
Hoce. Acc lection J' anc works an iz:porcanc change from

former AS 10.05.186 respeccing 'he eleccion co classify the
board. L.-der prior Alaska law this decision ccuid be taken
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by a bylaw adooced by che board vichouc shareholder
participation. The danger co minoricy share representation
In such circumscances led cc subseccion ia)'s requirement
chac che eieccicr-. be caken in che arcicles. which insures
shareholder parcicipacion.

Subseccion (b) is_new. Concir.uing che concern for nir.oricy
share represencacion on che board'of a corporacicn which has
noc eliminaced cumulacive vocing, sec. <35<b) precludes
amendmenc of che arcicles co classify che board if che

Official Comaer.c co AQL Seccion ;0.06.45S
VACANCIES ON THE BOARD.

SCOPE: This seccion is incended co clarify ore circu=sc3nce
in wnich che board has auchoricy co declare vacanc che
office of a direccor.

CHANGE IN FORMER ALASKA LAW  Sec. 458 is adapted from CCL
Seccion JOf. 1c "is no airece parallel in former Alaska lau
and Is ir.cenced c< clarify a circumscance in uhich che
machinery for che filling of vacancies (sec. 465) would
become operadve.

|
Official Comaenc co ACC Seccion 10.06.460,
REMOVAL OF DIRECTORS WITHOUT CAUSE.

SCOPE: Sec. 460 provides an imporcar.c shareholder check
upon che incumbent direccors innovaced in California_and now
fcund in che New York (opcionai). Delaware (opcisr.ai). ard
Model Aces. Subjecc co specific provisions oh noctoe,
incumbent direccors may be recoved ac any time without ar.v
reason by a voce of che oucscanding shares. If removal is
sought ac a special mescing chen nocice mu.c be given under
AS 10.06.410, uhich nocice Includes che purpose cor which
che meecing is called. Sec. 4603a)(!|creaces a special
exceocion co che general rale under che ACC chac ho nocice
of che agenda or purpose need be giv.n in a notice for a
nonspecial meecing. In che case oi corporations che vocir.g
shares are which are held of record by 5)0 or more
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shareholders only, nocice of an incencion co seek removal cf
any or all direccors muse be senc co che snareholcers
encicled co voce on che quescion. Sec. 460(a)(?]) provides
chac in che inscance of an annual meecing che shareholder
may submic chis nocice co che presidenc or secrecary of che
corporacion for inclusion, viehouc cosc co che shareholder,
on che nocice senc pursuanc co AS 10.06.410. In order ro
gain che advancage of chis no-cosc machinery che shareho .der
muse deliver noc- of his incencion and requesc for
inclusion co che presidenc or secrecary no lacer chan 75
days before ehe dace fixed for che annual neecir.g.

A shareholder who d. as noc cake a cimely submission of chis
nocice cay, ac chac shareholder's expense, comply vich che
requiremenc of sec. _460(a?(1) b¥ delivering che r.ocice
perso.ally or by mail ac lease 20 days before che dace fixed
for che meec!nﬁ. In che case of a corporacion che vocing
shares of which are held of record by fewer chan 500
shareholders chere need be no nocice of incencion co seek
removal if che accecpc is co be cade ac a nonspecial
meecing.

Sec. 460 is incended co eliminace che concepc of "for cause"
removal bv acci' n of che shareholders (Maccer of Auer v.
Dressel. 206 N.f. 427, 118 N.E.2d 590 (1954) leaving such
errorc, n defaulc of shareholder accion under chis seccion,
Co che j\ Igmenc of a superior courc (sec. 463). Nbce che
provisions proceccing che represencacives of a minoricy of
cne shares or che direccors elecced by a class or series of
shares.

CHANGE IS FORMER AIASKA LAW  Sec. 460 has no parallel in
prior Aiasxa law. Ic is premised on Seccion 303 of che GCL
and is mandacory. The California scacuce was preferred co
che Model Acc provision wich respecc co proceccing direccors
elecced by minoricy share incerescs under cumulacive voclne.
Under che” California provision and sec. -60 che cocal voces
co which che cumulacive vocir.g formula is applied is chac
number of shares case on che removal quescion. Under
Seccion 39 of che Model Acc. ic would be che cocal number of
shares encicled co voce. Given che pocendai of inercia co
inhibic some shares from caking pare in che vcee. a smaller
number of shares vocing "ho" on che quescicr. will prevenc
che accempced removal under ACC sec. 460

The special provisions on nocice are original having no
parallel in scacuccry preceoer.c. They are incer.dec co apolv

<z
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only co corporations che vocir.g shares of uhich are held of
record by five hundred or sere shareholders.

Official Comment co ACC Section iQ.06.>.03.
REMOVAL OF DIRECTOR BY SUPERIOR COURT.

SCOPE: The primary recourse cor shareholders dlssacisfled
viea che performance of a direccor Is co seek reooval under
sec. 460. However, if chere are insufficienc -voces, sec.
163 specifies che serious grounds -nder vhich holders of ac
lease cen percer.c of Che snares of any class or a najoricy
of Che board of direccors have standing co seek removal in
che superior courc.

CHANGE IN FPMVR ALASKA LAV:  Sec. 163 is caken fron OCL
Seccion 3ul and ,s wicnour parallel in prior Alaska lav.
Sec. 163 c};oes beyor.d che California_ Code in adding "gross
neglecc of dude's” as a ground for judicial recoval and in
granting scanding co che board as veil as che requisite
percentage of the shares.

Official Concent co ACC Seccion 10.06.165.
VACANCIES AND RESIGNATION: SPECIAL MEETING OF SHAREHOLDERS.

SCOPE: Secs. 458 and 465 define vhan a "vacancy" enlscs
upon che board and hov such vacancies shall be filled if
chey should arise ac a cine when che shareholders are noc
neecing. Absenc cor.crary provisions in che arcicles or

bvlavs and unless che vacancy nas occurred by reooval by
shareholders (sec. 460), Che vacaclon posidon(s) nay be
filled by che direccor(s) reoaining in office even chough
chere Is” less chan a quorun of che enclre board.

Sec. 465 also contains provisions designed co deal vich the
danger chac che direccors chen in office nay be che
representatives of a ainoricy facclon of che shares. The
procedure cor resignacion by a direccor and his scacus uncil
che eleccion and qualification of a successor is also
defined.

CHANGE IN FORMER ALASKA IAN:  Sec. 465 is codoled upon GCL
Seccion jjc vs.cn noceo aooificaelons. Ic replaces former AS
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10.05.'89 uhich had been premised upon Seccion 38 of che
ModeL Acc.

Sec. 465(a) continues che policy of former AS 10.05.139 in
vesting broao authority co fill vacancies wich che remaining
member(s) of Che board. Unlike che former Alaska scacuce,
sec. "65(a) clearly states chac che presumptions fixed in
che scacuce may be modified by provision of che arcicles or
bylaws. While noc explicicly mencioned, "vacancies"”
occasioned by exgansmn (sec. 153(b)) fall wichin sec.
165(a). The 1976 amendmenc co former AS 10.05.189, uhich
required chac expansion vacancies be filled by shareholders
ac eicher an annual or special meecing, has been dropped
given che expanded by che commissioner under sec. 630(a)(5)
of chis Chapcer.

Sec. 465(0?] is a subscancial modification of GCL Seccion
305(c) wich che omission of Seccion 305(c)(2) of che
California Code. This modification eliminates che role for
a superior courc in ordering an eleccion oi she entire board
when ic appears chac chere is a significant danger chac ic
is nonrepfesencacive of che majoricy of the shares.

Sec. 465(c) addresses chis danger by granting co she holders
of cen percenc or more of ail shares entitled co elecc
direccors chen outstanding (as opposed co ocher ACC
provisions which merely require a percentage oi any class of
shares) co call a meecing co elecc che entire board. |If
such an election is called, che accion of che shares chere
caken cerminaces che cerms of all incumbenc direccors upon
che qualifications of cheir successors.

Sec. 465(d) is a modified version ot CCL Seccion 305(d)
designed co coordinate wich ACC sec. 453(d) making ic clear
chac nocwichscanding an effective "resignacion" che
privileges and ducies of che director's office remain with
chac individual ur.eil che eleccion and qualification of a
successor. Such a provision would override cccmon law
authorities such as Parsons Mobile Products. !nc. v.
kemserc. 316 Kan. 256. sji r..a -to. -j3 ,-ro). such a
ponty will minimize circumscances under which a coraoracion
could become a candidate for invoiuncarv dissolution under
ACC sec. 530(a)(5).

Official Ccmmenc ro AOC Seccion 1Q.06.463.

executive a.t) other hoard committees.
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SCOPS: Sec. 163 pemics inclusion in che arcicles or bylaws
or provisions ecoowenr.g cre board co sec un executive and
ocher ccccciccees and co ceiegace, vich r.ccea exceptions, co
sucn cccmccee(s) che severs ochervise vesced in che beard.
The ducy or care or direccors viio are r.cc nenoers of such
cocaiccees is particularised in sec. 163(b).

Hoce chac sec. 168(a) ir.corooraces che suggestion or che
revised Model Business Corporacion Acc respecting a oininua
composition or board cocoiccees. Ic works an aeccaaodacion
becveen che desire co screaolir.e board functions via
delegacion and che necessicy or proceccing a meaningful role
for representatives of nir.oncy incerescs. Under sec. 163.
proceccion for che nir.oncy is found ir. cvo provisions:
firsc. che elininacion of "one direccor" cocaiccees in any
corooracicn which is required co have a board oi chree
oemoers: and second, reservation of enumerated, critical
board decisions which nay noc be delegaced.

Under che cerns of che coordlnaced coverage of sec. 153. if
che corporacion is required co have a board of ac lease
chree direccors, chen any coccoiccee creaced by che arcicles
or bylaws cusc have a nininun cecoership oi cvo. If che
nunber of shareholders Is cvo, chen under sec. 153, che
nunber of direccors need r.oc exceed che nunber of
shareholders.

Under sec. 168(a), a corporacion uich a cvo person board
could'provide in its arcicles or bylaws for one or core
one-direccor cocaiccees. The incerescs of che non-meaber
direccor are protected since che conaiccee could noc be
creaced nor could ics jurisdiccion be defined uichouc che
acclve consenc of boch neabers of a cvo-person board. On
such a_board one of che direccors could never consclcuce che
"najoricy."

CHASGE FORVER ALASKA LAU: AXC sec. -63 is a nodified
version 0: seccion o.li oc che .levisec Model Business
Corporacion Acc. Ic clarifies Alaska law, as sec cue in
forcer AS 10.05.195, in several pareiculars. Sec. 163(a)
departs fron AS 10.05.195 by a clear indication chac there
Cay oe such ocher comoiccees of she beard, in sedition co an
executive cccrciccae. as nay be provided in cr.e articles or
bylaws of che corporacion.” Coordination vich sec. -53
precludes one-direccor cocaiccees in any corporacion
reauirec co have a board of ac lease three neabers. Sec.
163(a) continues co reflect che policy of old .195 in che
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requiremenc chac che resoiucion seccing up a cctmccee
permitted under che articles or byiaws'be adopcec by ac
absoluce majoricy or che board anc r.cc merely or rhe
direccors chen in office.

The cose significant change worked by sec. &8(a) over
foraer .195 is in che enumeraced subjects which _may noc be
delegaced by che full board co any committee. This lisc
a-"."Jrds wich che suggested concenc of Secciun 8.25(e) of che
Revised Model Business Corporacicn Acc. The or.lv
modificacion is wich respecc co AXC sec. 463(_a)go) on ehe
capitalization of recained earnings and sec. i63<a)(9) cr.
cransaccion wich inceresced direccors.

Sec. 465(b) expands upon che former provision oi .195 wich
regard to a declaracion chac che direccors who do r.oc serve
on board cocaiccees are noc. by virtue oi nonserv--.ee.
relieved of cheir ducies of care and loyalty wich resoecc co
che work of such cocaiccees, and chac this includes che
express recognition of a duty oi reasonable inquiry which
che ACC has engrafted onco che forculacion oi che classical
and Revised Model Acc. See Heic v. 3ixbv, 276 F.Suop. 217,
231 (E.D. Mo. 1967).

Official Cocaenc to ACC Seccion 10.06.170.
MEETINGS: CALL, PLACE, NOTICE, A\D WAIVER

SCOPE: Sec. 470 defines che corporace officers cr direccors
Wno nave auchorlc% co call regular or special meecings of
che board or an)(J oard cocaitcee, che nocice requiremencs
which muse be observed, and che waiver of such requiremencs
by unnociced direccors.

CHANCE IN FORVER ALASKA LAW ACC sec. 170 is a modified
version o: CCL Seccion 737 which replaces former
AS 10.05.198 (Seccion 43 of che Model Acc).

Sec. 470(a) is unprecedenced in Alaska law and for che firsc
ciae defines che corporace officers or direccors vho have
aur' oricy to call regular or special meecir.gs cf che board
or .xr any board cocmsiccee. In che case of a board committee
chis seccion does noc incend co require chac che directors
calling cne meecing have co be memoers of chac cocmiccee.
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Sec. 470(b) follows che no nocice policy cf che comer
Alaska acc wich respecc co regular reecmgs. Mich resoecc
Co special reecings chere is a s:r.caroi23Cior. cf a cwency
day reauireaenc oh wriccen nocice ana a broad auchoricy co
use che inscrunencalicies of eleccronic talecocaunicacicr.s.
in which case che cine provision is che 72 hours requirenenc
observea cor person co person ccmunicacicn or notice hy
personal aessenger. sec. 470(b?1 gees beyonc eicher” che
CCL or che Model Acc in requiring chac nocice of a special
neecing of che board or a couaiccee disclose che purpose ar.d
business to be transacted.

Sec. 470(c) defines in greacer detail chan foraer AS '0.-
05.193 che circuascances under wr.ich an ennocicad director
can or will be caken co have waived che requiranencs of this
seccion.

Official Content co ACC Section 10.06.473.
QUCRUM OF DIRECTORS.

SCOPE: This seccion fines a quorua of che board or an
cocaiccee chereof ac an absoluce najoricy of che positions
of such body. The arcicles or bylaws are coopecenc co sec a

higher quorun requirenenc buc nay noc go below che najoricy
requirenenc.

CHANGE IN FORVER ALASKA LAW  AXC sec. 473 concinues che
policy ar.0 language or tomer AS 10.05.192 and Model Acs
Seccion 40. Subseccion (b) is a technical clarification.

Official Cacment co ACC Seccion 10.06.473.
INFORMAL ACTION 3Y DIRECTORS.

SCCPE: ACC sec. 475 covers cwo related buc distir.ee
oeparcures fron che norm chac board business is conducted ac
formal ceedngs: aeecines conducted via cocmunicacions
equipoer.c allowing sinultaneous contact of all participancs
and business cransac :ed without any fora of neecing via che
use of written consents of all neabers.

CHANCE IN FORMVER ALASKA LAW  ACC sec. 475 is based upon
foraer =~ .0.05. 199 and Model Act Sections 43 ard 44. Sec.
475(a) is a scraighc enaccaer.c of che lasc paragraph of
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Model Acc Seccicn 43. Seccion 475(b) is a codified version
of Model Acc Seccicn 4. and former AS 10.05.199 making ic
clear, for che firsc time, chac che written consents
obtained from all direccors muse be idencical in concenc.
The permission for che cransaccion of board business wishouc
a meecing is extended by sec. 475(b) co board cocaiccees.

Official Cocrsenc to ACC Seccion 10.06.473.
DIRECTOR CONFLICTS OF INTEREST.

SCOPE: ACC sec. 478 addresses direccor conflict of
incerescs in cvo disdncc and classical inseances: where
che concracc or ocher transaction is becween ehe corporacicn
and one or more of ics direccors: or where che ccneracr cr
cransaccion is becween cwo corporations sharing a common
direccor or direccors Differenc rules are developed for
each fact paccem wich che former receiving che core incense
scruciny.

ALASKA LAN:  Prior Co che enactment of ACC
sec. *7d Alasxa Had no scacucory law on conflicts of
inceresc_ac che direccor level.” Sec. 473 i3 modeled upon
GCL Seccion 310 wich modificaeions designed co produce an
even more scringenc scandard for face patterns teacuring the
threat of'a direct conflict of inceresc.

Sec. 478(a) addresses che direct conflict of inceresc where
Che cransaccion is becween che corporacion ar.d che direccor
or a business encicy in which a direccor has a material
financial inceresc.” Such transactions are noc void per se,
buc must be approved under either of cwo procedures.

Sec. 478(a2(1% provides for validation via che informed
approval of the shareholders wich the shares of the
interested direccor(s) being disenfranchised on the
quescion. Noce chac under sec. 905 chesedisqualified
shares are noc_compuced in reckoning a quorumof che shares
or in determining che presence of a majoricy on che quescion
or approval or disapproval. N

Sec. 478(a)(2) is an aicernacive whereby i disinceresced and
fully informed majoricy of a quorum of the fuil boara
aﬂprqves the transaction.  Whecher or noc che presence of
che inceresced direccor(s) is counted for che purooses of
ascertaining a quorum (sec. 478(d)), che majority working
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acoroval muse meec che absoluce majoricy requiremenc oc sec.
478(a)(2). Seccion 310 of che CCL would permit chis
validation decision to be made by a committee of the board,
an alternative deliberately elimir.aceo from ACC sec. 473(a).
Also eiicunacea is California's third aicernacive for
validation uhich would be acconolished by che proponent of
che concracc or transactions upon proof chac the transaction
was jusc and reasonable to the corporacion. Instead of
being an independenc vehicle for validation as in CCL
Seccion 310(a), such a requirement is imposed as an
addicior.al ground for validation under AQC sec. 478(a)(2).

Sec. 473(b) follows CCL Seccion 310(a) by providing chac
neicher a mere common directorship nor participation in
board accicr. setting che compensation of ocher direccors
constitute a "aacerial financial incerescl within che
meaning of sec. 478(a).

Sec. 478(c) confroncs che threat co che efficienc operation
of che duty of loyalcy occasioned by the presence on che
boards of ‘each of che corporace parcies to a concracc or
cransaccion of (a)_ "common director(s)." Under chis section
mhere is no objeccion co che presence of or parcicipacion in
luard deliberations by such a “"common direccor” so long as
che ocher direccors are fully apprised of all faces,
including che common directorship, and approve of the
cransaccion by an absoluce ma&)orlc of a quorum of che full
board. Unlike CCL Seccion 31 (b)ell), chis decision canr.oc
be delegaced co a committee of che board; and unlike CCL
Seccion 310(b)(2), proof of che "jusc and reasonable™ nacure
of che cransaccion co che corporacion is noc an aicernacive
vehicle for validacion under ACC sec, 478(c).

Sec, 478(e) makes Ic clear chac nochlng in this section is
incended co influence Alaska ancitrusc laws.

Finally, ic should be noced chac a director's ducy of
loyalcy co che cor[lJ)(_Jramon as defined by consson law agency
concepcs covers subjecc maccers noc embraced by ACC sac.
478. " In adopting the concenc of sac. 473, che legislature
dees noc intend to cast doubc upon che "corporace™ or
"business" opportunity and related doctrines which have been
traditionally left co cummon law Jeveloomenc. See Alvesc.
Inc. v. Superior Oil Corporation. 398 2d 213 TSlasTea------
«ico) . :sr a vigorous expression of che corporace
opportunity doccrine, which is expressly approved.
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Official Cocmenc co AQC Seccion 10.06.<30.
LIABILITY OF DIRECTORS.

SCOPE; = ACC sec. 480 imposes joinc and several liabilic
I:Ji)o_n direccors vho voce for or assenc co chree cypes o
illicic cransaccions: discribucions co shareholders conerary
co che provisions of Arcicle 4 of chis Chapcer:
discribucions co shareholders uhich are prejudicial co che
righcs of credicors during che liquidacion of che
corporacion: and loans or extensions of corporace credic co
any officer or employee concrary co che resrriccirr.s of sec.
485 of chis Chapcer and any provisions of che arcicles of
incorporacion. A defense co liabilicy asserced ur.der sec.
480 is proof by che defendanc(s) of an observance cf che
ducy of care arciculaced in sec. 450(b).

CHANCE IN FORVER LAW  ACC sec. 430 is an augmenced
version or cr.e New Yoaei nec Seccion 43 and replaces farmer
AS 10.05.216 and 225. AS 10.05.219 and 222 have oeen
replaced by provisions of ACC sec. 450.

Sec. 480(a) concinues che former policy of .216 imposing
Joinc and several liabilicy upon direccor(s) who voce for or
assenc co illicic discribucions co shareholders vich wording
changes designed co namcnize vich che r.ev Model Acc Seccicn
48. Sec. 430(a)(3) concinues an imposition of liabilicy for
illicic loans co officers or employees concained in .216(d)
which is noc co be found in Model Acc Seccion 43. Forcer
Alaska lau is changed in chac che liabilicy of defendanc
direccor(s) under ACC sec. 480(a) cay be avoided upon
sacisfaccory proof by defendanc(s) of an observance of che
scandard of care defined in AQC sec. 450(b). No such
defense was explicidy recognized in former AS 10.05.216.
Proof of such compliance is a maccer of affirmacive defense
Co a liabilicy escablished upon plaintiffs proof of a
cransaccion illicic wichin sec. 430(a).

Sec. 480(b) escabiishes a righc of concribucion for a
direccor held liable under sec. 480(a). Wich respecc co_
discribucions co shareholders che righc of concribucion i3
dependenc upon che knowing receipc of discribucions made in
violacion of che ACC and is proporcionace co che 3nouncs
received. Wich respecc co a_ direccor held liable under sec.
480(a)(3) che righc of concribucion excends co che person
receiving che loan irrespeccive of chac individual's
knowledge of che illicic nacure oi che cransaccion.
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Sec. 480(c) concinues co policy or former AS 10.05.225(b).

Official Coccent co Seccion 10.06.433.
OFFICERS: TENURE, RESIGNATION. AGENCY. DUTY OF CARE
SCOPE: Five major copies are addressed by chis seccion:

#1) che minimum nucber of offices uhich a corporacion .
orced under che ACC cusc have: (2) che manner of seleccicn
and righc of resignacion of officers: (3) che source of
real auchoricy of corporate officers; (4) a scracegy by
uhich a chird parcy can preclude a corporace principal’s
denial of che auchoricy of an officer as agenc; ard (5) a
definicion of che scandard of care according co uhich
officers are co discharge cheir responsibilicies co che
corporacion.

CHANGE IN FORVER ALASKA LAN: This secc,en replaces fomer
AS iu.u5.2J | ana 22d wmcn uere based coon Seccion 50 of che
Model Acc. Subseccion (a) is adaoced crcm GCL Seccion
312(a), foraer GCL Seccion 321 and 3CL Seccion 715(e).
Unlike foraer AS 10.05.228, uhich required four offices held
by ac lease cvo individuals, sec. 48j(a> ellmicaces che
mnecessicy of a vice presidenc. Fureher. if che corporacion
has only one shareholder, che neu acc peraics chac
individual co hold all of che corporace offices.

Subseccion (b) is caken fron GCL Seccion 312(b) and differs
fron foraer AS 10.05.228 in che canner of seleccion of
officers. Henceforch, chey ausc be selecced by che board.
The new scacuce aakes ic clear chac_no officer can serve
beyond che pleasure of che board. This does noc preclude
che board fron encering ir.co ccp.craccs for a cem vich an
individual: and. if che board discharges che officer vichouc
jusrificacion prior co che expincion of chac cem. che
corporacion is liable on chac concracc. Subseccion (b) also
makes clear for che firsc cice chac an officer mav resign ac

any cine subjecc cc any concracc righcs uhich 3.7 accrue co
che corporacion.

Subseccion (c) is caken from 3CL Seccicn 715(g). ic _
replaces former AS 10.05.231 and refleccs no subscancive

change in defining che source of che real auchoricy or
corporace officers.
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Subseccion §d> is caken frc.i CCL Seccion 313 uhich, in cum,
is adapceo free Pennsylvania 3usiness Corooracicn lau
Seccion 305 and is designed co aid chird parties dealing
wich "aughorlc%_" quescions in cransaccions vich a L
corporacion. his COPIC is fully elaboraced in che official
cocmenc co sec. 020 of chis Chapcer. Noce chac che cvo
officer requirements of subseccion (a) secs che scage for
che signacures of cvo officers required as che calisman in
subseccion gd) for all Alaska corporacions excepc chose in
which all offices are held by a single shareholder. In chac
circuascance, che cvo signacure rule is ur.needed since a
signacure by che onle/ officer, direccor and shareholder
uould, unquescionably, bind che corporace principal.

Subseccicr. § is premised upon 3CL Seccion 715(h) wichouc
inclusion of ae explicic “righc of reliance" provision or
che New York Acc. ormer Alaska lav did r.oc define a ducy
of care for officers. This maccer has nov been remedied.
Unlike 3CL Seccion 715. ACC sec. 483(e) makes ic clear chac
che ducy of care includes a ducy of reasonable inquiry.
Furcher, ic is noc che uhice hearc and empcy head scandard
arciculaceo in some cocmon law decisions, buc racher a ducy
of care which uould be exhibiced by an ordinarily prudenc
person in similar circumstances. Hacional Auco 5 Cas. Ins.
Co. v. Pavr.e. 20l Cal.App.2d 403, TuTi 67 dai. .-.per. Tow
(196d> . is ,an excellenc applicacion of che scandard. )
including che duc’/ co act upon inquiry r.ocice, which chis
seccion seeks co impose upon officers. The lesser ducy of
mere good faich enunciaced in Kacdlsh v. ?hx.-5cocts Scores

Co., 1l Aric. App. 175, 466 P.2d 79«, T77 |1w070). Is
disapproved.

Subseccion (e) Is silenc on uhecher a breach of che ducy of
care uould be accionable in licigaeion uhich was noc broughc
direecly or derivacively by che corporacion in whose service
che defendanc had served as an officer. There mav be
circumscances in which ic uould be proper co allow
shareholders co prosecuce a direcr accior. where chere hac
been a change in che beneficial ownership of che corporacion
becween che time of che alleged injury and ics discoverv.
C.f., Ycurz . Columbia Oil Co.. 110 W 7a. 364, 153 S.E.
678 (193 i, -c is cne_incencion oi che legisiacure co leave
chis question co judicial development

CROSS-RE~E?.SNCE: ' See AOC sec. 020 and cocmenc for furcher
discussion or chese agency quescions.



Senaco; 3eccye Fahrenkamp
Paze 11j
May 7, :?37

Official Comer.: -to AQC Section 1QJ36.13S.
leans to o:psct:?.3, officers, and employees.

SCOPE: Ir. an economy ir. vhich an individual's tredic racing
nay oe a”nosc significant assec. che liabilicy cc a
corporace direccor, officer, cr cmolayee co fir.d in che
corporacicn an under3dcanning or passive and generous lender
is a danger. ~ie confiiec of inceresc is greacesc for
direccors, for cr.e;/ exercise che cover co ciake che corporace
decision co loan funds or co comic che corporacion as a
uarancor cf a loan reoaymenc ccligacior. ca an "cucside
ender.” '."hen che classical ecmmor. lav and early bcscures
cook a dim position prohibiting such financial ™transactions
vich direccors, cr.ev vere invaceo by che expedient oi having
che borrover assure"che cual role of "employee/director” or
"ofiicer'direccor" ar.d che cransaccion extended in cha
"nondireccor” seccing. When scacuces expanded ca neec chis
challenge anocher evasion vas devised: ave che financial
cransaccion cake place becveen a parenc corporacion and che
officers, enployees, anc direccors oi a "subsidiary” as lend
or guarar.cor and che officers, enployees. and direccors of
che parent.

Scanding ir. opposition co chose vho would inhibit chese
transactions are che argunencs chac ir. some circumscances
chey may be co che advantage oi che corooracicn. Visions of
a "graceful servanc as a beccer servanc" ar.d "relief of
financial -worries which vould ocherwise banner job
performance * are frequently advanced as che'source of cha
'benefic". AQC sec. 135 is designed co provide firm
guidance as co all variations of chese transactions.

CHANGE r..' FORVER ALASKA LVJ:  ACC sec. *35 is unioue.
borrowing cron iccei Ac: *; ar.d GCL Seccion 313, buc
refleccir.g policies vhich are more protective oi che
corporace fisc chan eicher of chose provisions. Ic reolaces
former AS 10.05.213 vhich contained a flat prohibition
againsc loans co corporace direccors or officers or co ar.v

bﬂrrower if the security vas ca be che corporation's cvn
shares.

Sec. 435(3) repudiates che ilac prohibition an loans co
officers, or direccors. Loans to directors mav noc be
excended without che approval of cvo-chirds of che vocing
shares. The beard is competent co excer.c loans ca officers
or employees, consiscenc vich Che duty of care defineo m
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sec. 435(f). If a voce of che shares is required, a
shareholder vho is also a direccor r.ay voce his shares
nocviehscancing his incerescs. If an officer or ecoio 'ee is
also a direccor, chen shareholder approval is requirea for
an excension of any loan.

Sec. 485(b) imposes che addicional restrains chac ro loan
may be excended unless ic is permissible as a discribucion
under secs. 990(17) and 358.

Sec. 485(c) concains a broad defir.icion of a_ "loan" going
beyond excensions of cash co include securicias or real cr
personal propercy.

Sec. 485(d) equaces any use of a corporacicn as a guarancor
vich che excension of a loan and incorporates che rescramcs
imposed by sec. 485(a).

Sec. 485$e) equaces che officers, emoloyees, ar.d direccors
of all affiliace corporacions (sec. 990(2)) (parenc,
subsidiary, or sibling) vich chose of che corporacion
res*rained under sec. 485(a).

Official Commenc co ACC Seccion 10.06.438.
SECONDARY LIABILITY OF DIRECTORS AND OFFICERS.

SCOPE: This seccion is nev and vichouc precedenc in .
corporace law. The social problem cargeced for redress is
che abuse of unsecured credicors, including emoloyees, vho
are precluded by che relacively small dimension or cheir
demands, concrasced vich che high coses of licigaeion, from
assercing che core cradicional cocroon lav efforcs co pierce
che corporace veil.

As early as >348 che Scace of Nev York Acdrassed che
incarescs of employees and ochers who had provided oerscr.al
services for a corporace encicy which subsequently did r.oc"
have assecs sufficienc co cover cheir claims. The solucion
vas cc impose liabilicy upcn che cer. largesc shareholders in
any corporacion che equity shares of vhich vere noc oublicly
cradeo. While ic vould appear chac chis Nev Yrrx prececer.c
has noc been followed in ocher junsdiccions, ic is acuallv
dear Chac cha gears of commerce did noc grind co a haic
because cf che policy decision co impose greacer liabilicv
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upon encerprisers vho soughc che privilege of a corporace
vehicle for che conduce oc cheir affairs.

The inicial proposal considered by che Alaska Code Revision
Cocaissicn foLlbued chi3 Nev York prececenc while expanding
ic co include liabilicy for clains of credicors for
nacerials. supplies, ir.vencory and services extended on open
accounc. Such excenders of creoic are cradicior.aily
unsecured in che oarkecolace. Frequently, such indebeedr.ass
is noc reflecced in fomai, vriccan cor.craccs. i’pon
reflection, chis apﬁroach vas aoanconed because ic vas felc
chac sharer.'..fers vho mghc dnfc inco and ouc of che "cop
cen" nay have had liccle’pragnacic opportunity co discipline
chose in ccncrsl of che corporacion. That control lies vich
che direccors and officers anc for chis reason ic is chey
who are che cargecs of ACC sec. 188. The inpacc of this
novel solution 1s co give chose in daily cor.croi of che
business affairs of che corporate encicy a personal
incencive co conduct chen in a nanr.er responsible co snail
credicors.

Under sec. 188 fa) officer liabilicy is iaposed upon che
presidenc, secretary and treasurer of an Alaska or foreign
corporacion or upon individuals perfomingr che functions of
chose offices ir. a foreign corporacion. he reason for
restricting che lasc reference co foreign corporations is
because che ACC requires corporations co have chese offices
although a person nay occupy any cvo offices excepc chose of
p|re5|denc and secretary. See sec. 183(a).

In sone jurisdictions corporace offices are optional in
vhich case ic vould be possible co fom a corporacion
vichout a presidenc, secretary or creasurer. |If such a
formacion decision has been nade. che liabilicy icposed by
sec. 488 uould be fixed upon such person or persons who had
performed functions vhich, vere ic an Alaska corporacicn,
uould have been appropnace co chose cffices.

If. in disregard of cheir ducy co call an organizacion
neecing and elecc initial direccors (ACC sec. 223),
incorporacors were co cransacc business on behalf of an
encicy for vhich chere had been issued a cercificace of
incorporacion. the)é, cao. vould incur che ooeenciai personal
liability creaced by sec. 488(a). As provided ir. sec.
488(b), for che purpose of such liabiiicv cheir oerlsd of
service vould conclude vich che deaignacicn or eleccion of
inicial direccors.
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Tradicional concepcs of "liniced liabilicy™ are veneraced in
che explicic provision chac sec. 438 creaces a "secondary
liabilicy™ on che pare of che desizr.aced direccors,
incorporacors, and officers. Funds mvescea bv shareholders
as well as accunruiaced earnings recam che firsc line of
recourse for che concracc ir.debcedness of che corocrsce
encicy. Exhauscion of chac source, as _discussed in Arer.wald
v. Douglas Machinery Co., 183 Misc. 627, 50 !l.Y.S.2d 15
(I194<o0, is a conciclon precedenc co che assercicn of che
liabilicy creaced by sec. 480.

Furcher vindicacion of cradicional liniced liabilicy is
reflecced in che icposicion of S2.500 (excluding all coses
of colleccicn) as a ceiling upon_chis secondary liabilicy.
This limicacion refleccs cwo policy judgrencs:” (') for “suns
greacer chan chis anounc, che chird parry should bear che
risk of negociacing for liabilicy greacer chan_chac of
corporace assecs; and (2) for suns in excess oi 52.300, che
coses of licigaeion do noc pragnacically preclude che
assercion of “chin capicaiicacion” or ocher abuses of che
corporace norm which would, if proven, escablisa liabilicy
upon cercain or all of che shareholders. The incencion has
been co preserve chese conaon law renedies in addicicn co
che liabilicy creaced in sec. 488. In chis conneccion see
Mohawk Oil Co. v. McKibben. 667 P.2d 1223 (Alaska 1983);
Eagie Air v. uorrocn a alack/Dawson 5 Cc.. 648 p.2d 1000
(Alaska i982).

Ic will be noced chac che cerns of an¥_wrjcpen concracc are
conpecenc_co modify or eliainace che liabilicy creaced by
Chis seccion.

The legisiacure recognizes che oesirabilicy of ereacing all
corporacions doing business wichin chis scace as equal in
cerns of boch privilege and responsibilicy. To chis end che
liabilicy creaced by sec. 438 is exeer.cea co direccors.
incorporacors, and officers (or cheir subscicuces! of everv
foreign corporacion doing ousmess vichir. chis scace ca che
excenc chac' aacerials, supplies, ir.ver.ee— or services5 ere

furnished wichin Alaska. mscrong v. 2var. 253 M.y. 571
198 N.E. 351 (1935) and Arenwa’c v, -ou2.as Machine-7
183 Misc. 627, 50 11.Y.S.2¢ 5j' lli-ii, are oisaporovea anc

declared ccr.erary co_che incencicr. oi che iegisiacure in
enaccing sec. 438. There is noc incencicr. ca creaca

liabiiicy in Alaska becween a foreign corporacion ard a_
clainanc” vr.o did noc excend che consideracion wichin chis
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Observance of che scar.iarf of "due care ' creaced by ACXC sec.
150(b) ar.s race a racier of affirmative defense co’ liabilicy
creacec within cr.e ccrrcrace encicy ur.cer AC sec. -:C has
ro application co che seccncary liabilicy co chire parcy
clairancs creacec oy sec.

CHANGE ::: FORVER ALASKA iAV; AC sec. 133 ia new ard
uicnouc prececen: m comer Alaska scacucory law. Two
recenc decisions of che Sworece Courc of Alaska have
surveyed cocoon lau cheones for oisreearcing or "piercing"

che corporace veil. Ir. r.enher was suer, a se%p uItimateI_)/
caken. " Jackson v. General Electric Cor.oir.-. 5:1 2. 1d ” 70,
1)72*73 ji. cues wicr. approval, ar.c c-er. fir.es

inapplicable boch fr3uc ar.d mscror.er.calicy cheones for
disregarding che corral iiscincrr.cn becween parer.c ar.d
suosidiary corporacions

A quescion of shareholder liabilicy co corporace credicors
was presented in Sheoar; v. Berir.c Sea Jricir.als. 573 P.li
587, 589-90 (19737! .r.e courc ciceo occn r.or.-A-aska case
law and cexc writer expcsicion of che "chin capitalization",
"alter ego" and "inserusencaLicy" theories but chen found
chem Inapplicable on che faces.” In enaccmg ACXC sec. 138
Che legisiacure does noc incend co occupy che field or co
preclude che development of these and corner doctrines which
esubjecc che privilege of liniced liabilicy co concepcs of
e'gbicy, social responsibility and sound business praccice.

Official Ccmmenc co AQC Section 10.06.190.
INDEMNIFICATION OF OFFICERS. DIRECTORS, EMPLOYEES, AND
AGENTS:  INSURANCE.

SCOPE: Corporace direccors, officers, ar.d enployees are
vulnerable co accack in cheir personr’ raaacicy err accs
done in cheir corporace roles. There is an u.".ii-scandable
demand for financial proceccion from potentially ruinous
coses and liabilities. Standing in opposition cc chi.'
demand are social policies_inplicic in che ccr.dennacict. of
activity or behavior as criminal, violative of
acninisrracive regulacions, or harmful co che incerescs of
che corporation. ~If che conseouences of such cor.cucc are
shifted from che individuals who were guilty of its pursuit
co che corporation wich which chey were affiliated, critics
argue chac che disincentives are subscancially weakened.
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ACC sec. 490 acceoocs co scrike a balance becween chese
concending pcslcicns.

CHANGF 111 FORVER ALASKA LAW.  AQC sec. 490 is prenised upcn
Seccion a or cne Mocei Acc and works few changes on che
provisions oi foraer AS 10.05.010. The basic aoorcach or
sec. 490 is co discir.guish chose circuascances ih vhich
claia for indeamficacion nay be made as or "righc" frca
chose in uhich ic is addressed co che discrecion of che
corporacion. As a furcher liaicacion upon discrecionary
indecnificacion sec. 490(a) and (b) specify scandards vnich
ausc have been obcained as co bocn che conduce and scace oi
Oiad of che defendanc. Finally, che corporacion is
empowered co purchase and naincair. insurance which vould
recompense a defendanc for any coses or liabilicies incurred
irrespeccive of che power of che corporacion co have
effecced indemnirtcacion iron ics own recourses.

Indecnificacion as a caccer of righc under sec. 490(c) can
be asserced by a defendanc vho has been excneracec on che
aeries. The scacuce concains a furcher "or ochervise"
hrase which has been engraiced on co che Model .cc fron che
elaware Corporacions Code. Ic has noc proven free fron
difficulcy. In enaccing ic as a pare of sec. 490(c) che
legisiacure incends co approve che conscruccion asserced _ir.
Cold v. Berg. 359 F. Supp. 698 (D. Cel. 1973) (which denied
inceamricacion as a aaccer of righc when che case had been
disnissed uichouc prejudice); and Merricc-Chaocan 5 acocc
Coro, v. Volfson. 321" A.2d 138 (2eT. Sup. 7777) ivnicn
required mcemmficacion in criainal cases which did r.oc
resuic in a conviccion).

Discrecionary indemnificacion is provided in cwo
circunscances. Sec. 490(a) deals wich a defendanc in direcc
civil, acniniscracive or criainal proceedings. Noce chac
while che decision is lefc co che judgcenc of che
corporacion (sec. 490(d)) ic is ccr.dicioned upcr. a finding
chac cne defendanc ”. .. acced in good faich anc in a
nanner he reasonaoly believed co be in or r.oc ocoosed co che
besc incerescs of che corporacion. and, wich resoecc co a
criainal accion or proceeding, had no reasonable cause co
believe his conduce was unlawful . . . ." These scandards
are a liaicacion upon che oower of che corooracicn conferred
in sec. ~30(a) and exercises ur.cer sec. ,90(d). The fir.ai
sencer.oe of sec. 190(a) scipuiaces chac che cere face chac
che iirecc accion cerair.aced , by jucguenc, order,
seccleaenr, conviccion, cr upon a plea of dolo ccr.cer.cere or
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ics equivalenc. does noc, of icself, sreacc a presunocion
chac (che defendanc did noc_acc wich che requisite scace of
mind)." "ich respecc co crialr.al ccr.vcccioris d(and ar%uably
a plea or r.olc) see. Sceidel v. Scaca. -cO ?.2d 77, 7
Alaska !5cvi; Scace v Juesc, toe r.ld 336. 539 (Alaska
978); ard Henccr.er v. Scice. 5;3 ?.2d 321 (Alaska 1930).
uhich uould seea co precruce che abilicy of a defendanc ca
establish che absence of a specific mens rea This vould
place ic beyond che pover of che corporacion co acc_ur.cer
sec. d90(d) co authorize discrecionary indemnification.

Sec. 190(b) deals wich che ever, zore craublin? sicuacicn of
discrecionary indecnificacion vhere che defendanc has been
assailed in "a derivacive proceeding. |If che defendant has
been adjudged guilcy of violating eicher che cucy of ca.e or
loyalcy*, che power ‘of che corporacion co indemnity against
che very hara vhich ic has suffered, or che coses incurred
in resisting chac liabilicy, can only be had pursuanc co a
spicific finding by and order cf che courc in vhich che
action had been cried.

Sec. 490(d) deals wich che procedure under which che
decision co effecc discrecionary indezr.iiicacion zav be
caken. The chree aicernacive zechods continue che cor.cenc
-of foraer AS 10.05.010(d).

Sec. 190(e?1 governs che clrcuzscances and specifies che
mseeps which cusc be observed before a corporacion nay
advance expenses co a direccor, officer, employee, or agenc
vho is a defendanc in a civil or crlzinal accion or
proceeding. The provisions are adapted from Sec. 3.53 of
che Revised Model Business Corporacion Acc.

Under sac. 190(e), a chree seep procedure ousc be observed
in requesting ana granting an_advance of corporace assecs.
Firsc. assuming chac a decerninacion has been arrived ac
under sec. 190(d). che direccor or officer zusc furnish che
corporacion vich a written affirmation cc good faich belief
chac che a?pllcable scandard of care has been zee. 2a che
instance of a direccor chac scandard is sec forth in sec.
150(b). The scandard of care for corporace officers is see
torch in sec. -33(e). In addition co che affirzaeior. oi
belief in che observance oi che applicable standard oi
conduct, cr.e party seeking a disbursement of corporace
assecs zusc furnish a vriceer. unlimited general undertaking
co repay the advance if ic is uItimateI)é determined chac an
acceptable scar.oard of conduct has noc been zee.
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Finally, chose charged vich making che decernir.acicn co
cceply vich such a requesc muse cir.d chac che races chen
known vould noc preclude ir.demnificacicn.

Official Ccmenc go ACC Seccion 10.06.502
'"AUTHORIZATION:  PERMITTED AND PROHIBITED AVENDVENTS,

SCOPE: AXC sec, 502 permits a corporacion co amend ics
arcicles in "any and as many respeccs as nay be cesired."
Sec. 502(a) scaces che legisiacure’s incenc” co exercise ics
reserve power over corporacions co authorise ar.v amendmenc
co che arcicles regardless of vhecher any such amendment vas
permissible under prior lav. Such power vas reserved under
AS 10.05.822 for corporacions forced under che Alaska
Business Corporacion's Acc of 1957. As co corporacions
formed prior co 1957 under Terricorial Law, che case of
Scarkev v. American Airlines Inc., 68 Uash.Zd 3-3. S19 P.2d
352 (~vh6> is aﬂproveo vi.cn respecc co ics incerprecacicn of
che Incenc of che Alaska Legislacure in adopcing'sec. 502.

Sec. 5(_)2(bl) liscs permissible anendcencs vhich mighc
ochervise be quescioned in lidg3Cion. This lisc is noc
meanc in _any way co limic che general pover of amendmenc
granced in.sec. 502(a). Racher, che enumeracior. or licic
amendmencs is incended co limic che common law "vesced
rizhcs" doccrine a3 exemplified in Morris v. American Public
Udlicies Co.. .21 Del.Ch. 391, 190 A" ,o (1923).

Sec. 502(c) limics che general pover co amend wich respecc
co scacemencs in che original arcicles listing che names ar.d
addresses of che Inicial direccors and che Inicial agenc.

CHANCE IN FORMVER ALASKA LAW  Sec. 502(a) is Caken from CCL
Seccicn 6]0. _ic repeals che subscance oi former AS
10.05.270, vhich ic replaces, and adds_ Ian%uage which makes
clfear gh? legislacive cr.car.c in providing for'che amencmenc
of arcicles.

Sec. 502(b) is largely a reenaccnenc of farmer AS "0.05.2*3.
Several minor delecions vere occasioned bv che eliminacion
of che ocr.ceoc of par value. More imporcancly, che language
in sec. 502(b)(2) is new. The language reflects a major
change in former Alaska lau.
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Presumably, an amendmenc under sec. 502(b)(2) could eicher
shorcen or lengcnen cne duration or a corporacion
escablished by eicher en omission or a specification or
duracion in che original arcicles. However, shortening che
duration' of a corporacion could funccicn co vioiace che
procedure for voluncary dissolucion escabllsheo in Arcicle
9. Sec. 605 requires a minimum 2/3 affirmative voce co
elecc co volunearily dissolve. This scacucory requirenenc
could easily be circusvenced under che new lav by simpl
passing an ‘anendnenc shortening che corporacion's lice;” such
an anendnenc vould only require a majority voce under sec.
504. In viev or chis possibilicy, che wording or sec.
502(b)(2) vas carefully chose co unequivocally auchorice
only changes vhich extend limitations imposed upon a
corporacion's duracion.

As is discussed in Scace e: rel. Swanson, ec al. v. Perham.
10 Wash.2d 372, 494 P.id 1365 i“9/2). cr.e arcic.es are a
concracc of a fourfold nacure: (1) becween che scace and
che corporacion; (22} becween che scace and che
stockholders; (3) ecween cr.e corporacion and che
stockholders; and (4) becween che stockholders themselves.
The scacucory authorization co amend che arcicles Is a pare
of che concracc. Ic is a broad auchorizaci.cn wich no
"express scacucory limicacions. However, cradicional
concracc lav principles or equicy do exisc as limicacions on
Che power co amend. See Honizmon v. Green Giar.c Co.. 208
'F.Supp. 754, affld 309 r.2d oo< (ocn Cir. Hoi) wmch held
chac amendmencs working a drastic change in che manner in
which che corporacion was held and controlled were
permissible "In che absence of fraud and che violacion of
any fiduciary relationship."”

Thus, legislative auchorizacien co freely auer.d che arcicles
Is noc a carce blanche co oppress minoricy incerescs.
Limicacions imposed by che fiduciary ducies or majoriiv
shareholders as discussed In the coczzenc co sec. 542 of che
AQC and Limicacions imposed by equicable principles of
concracc law may be used co challenge fundamental and unfair

or oppressive changes sought through amendment oi che
arcicles.

Well'conceived drafcnanship car. procecc minoricy incerescs
a?alnsc cumulcuous recapitalizations or a diluting issuance
of nev scock. Sec. 2’0 expressly permits che articles co

require supermajority voces: sucn voces could be employed

for cr.e approval of ‘acendmer.cs co che arcicles if the
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majoricy voce provided by sec. 504 was considered cc be
insufficiencly proceccive or minoricy incerescs. Sec. 50S
would procecc such a superaajoricy provision. Miscellaneous
provisions in Arcicle give exiscing corporacions a choice
of remaining under che 2/3 vocing requirenenc of prior law
or of being govemea by che Qajoricy vocing requiremenc of
sec.

Finally, ic is noced chac ACC sec. 502 follows MBCA Seccion
58 in secs. 502(b)(5) and (b?(ﬁ) in codifying che sera
"shares" wich che phrase "all or arv pare”. ~“This language
change refleccs a desire co conform Alaska law co che
language of che model scacuce; ic is noc incended co
auchonce discriminacory creacmenc of shares of che same
class or series.

Official Concenc co ACC Seccion 10.06.504.
PROCEDURE TO AVEND ARTICLES OF INCORPORATION.

SCOPE: ACC sec. 504 secs forch che candacory procedures
wmen nusc be followed co amend che arcicles of
incorporacion. Under sec. 504(a)(1) if no shares have been
Issued che power of amendmenc resides in che board. This
power of amendmenc may be subjecc co concracc limicacions if
ic is accecpced ac a poinc in” clme ac uhich share
subscripcions have been encered buc uhich is prior co
issuance of che shares.

Once shares arc oucscanding sec. 504(a)(2) vescs cor.currer.e
power in che board and che vocing shares co iniciace
amendoencs co che exiscing arcicles. To become effeccive an
amendmenc iniciaced by che shareholders does noc become
effeccive uncil approval by che board. Sec. 504(a)(2)
requires chac board consideracion be given ac che nexc
regular or special meecing held following shareholder
approval. In passing upon a shareholder iniciacac aoendmenc
ic is _imporcanc chac direccors underscand chac chey are co
exercise an tndependenc business judgnenc and noc serve as a
mere rubber scamp. A board iniciaced amendmenc does r.oc
become effeccive uncil ic'has been approved by che
oucscar.ring shares.

Under che ACC scheme, approval by che oucscanding shares
normally means approval by an absoluce majoricy of che
oucscanding shares encicled co voce. In order co decarmine
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che shares encicled co voce recourse zusc be had co che
concenc or che corporace arcicles. Class vocing nay be
required under cvo circumscances. |If che exiscing arcicles
granc cercain oucscanding shares che righc co voce as a
class or series, an amencmenc co che arcicles is noc
effeccive uncil, in addicion co receiving approval by a
najoricy or che oucscanding shares, ic is approved by a
najoricy of chac class or series vocing as a class. =~ See AC
sec. 990(5). Even if che exiscing arcicles do noc confer
vocing righcs upon an oucscanding class or series, ACC sec.
506 enfranchises such shares if che anendnenc uould alcer
cne relacive righcs, preferences, or rescriccicns of chose
shares.

As noced. aBprovaI of che oucscanding shares normally scans
a simple, absoluce najoricy of che shares encicled co voce
(including, when required, a simple, absoluce najoricy of
each class or series wich separace vocing righcs). However,
if che exiscing arcicles require a greacer najoricy or even
che unaniaous voce of che oucscanding shares, class or
series and auendmenc is noc approved uncil ic has accained
chac requisice voce. See ACC sec.

ACC sec. 504(a)(3) adopcs an idea suggesced by che Revised
Model Business Corporacion Acc. Unless che arc! .les provide
ocheruise, che board is given auchoricy co effecc chree
cypes of amendnencs wichouc che necessicy of shareholder
approval. The firsc cwo cacegories involve delecion_cf che
names and addresses of che inicial direccors and regiscered
agenc. The chird permics che board co change each issued
and unissued auchorized share of an oucscanding class inco a
greacer number of whole shares if che corporacion has only
shares of chac class oucscanding.

ACC sec. 504(c) requires chac wriccen nocice seccing foreh
Che proposed amendmenc or amendmencs or a summary of che
changes co be effecred chereby shall be given co each
shareholder of record encicled co voce in accordance wich
Che general AQC provisions on rise and manner for che giving
of nocice of shareholder seecings. If such nocice is noc
given or fails co fairly a?prise che shareholders of che
concenc of che amendmenc of amendmencs cr.e voce caken on
che quescion of approval shall be a nullicy. In chis
ccnneccion che legisiacure mrends co approve cgg %)Iding in

%ebZOFZW Anana Socierv, 253 lowa 3'S, !'” M.U
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CHANGE 111 FORMER ALASKA LAW. ACC sec. 504‘s subseccions
"aj (i). iTi ana (c; are caKan fron fomer AS 10.05.276 anc
t.iccion of che Model Acc. Sec. 504(a)$2) Is adapced free
Saccion 902(a) of che GCL and changes fomer Alaska law cy
explicicly giving shareholders che power co iniciace
amendnencs co che arcicles. Fomer Alaska law required
cwo-chird’s majoricy of che shareholders co approve
anendnencs co che arcicles. ACC sec. 504(a)(2) opes for a
T&{orlcy of che oucscanding shares encicled co voce (see,

sec. 990(5)), buc makes che arcicles conpecenc co
escablish supernajoricy vocing requirenencs which cannoc be
alcered by amenacenc save by che affimacive consenc of che
supermajoricy. See ACC sec. 508.

Sec. 504(a)(3) is caken from RMBCA Seccion 10.02 wich che
following nodificacionss che firsc, fifch, and sixch
cacegories of boara amendnencs are elininaced. The firsc
vas unnecessary in Alaska since no prior law liniced che
life of corporacions: che fifch (dealing wich r.ane changes)
was noc carried forward because of a ﬁercepcion chac nace
changes oughc co be approved by che shareholders: and che
sixch uas superfluous since che ACC does noc vesc che board
wich any ocher circumscances in which ic is a sufficienc
Sower co amend che arcicles. The conrepc is new co Alaska
aw.

Official Comnenc co ACC Seccion 10.06.506
CLASS VOTING ON AVENDVENTS.

SCOPE: If che arcicles have escablished more chan one class
or oucscanding shares, amendnencs which would change che
relacive righcs, preferences, or rescriccions pose special
problems. On che one hand if che amendmenc would creace a
class or series wich righcs superior co chose of an
oucscanding class, chere is prejudice co chac class even
chough chere is cechnically no alceracion in che indencure.
If che "senior shares" are r.onvoeing, che holders are ac she
mercy of che common shareholders who may accempc co use che
amendmenc machinery co diminish che preferences cr righcs of
Che senior securicies. AQC sec. 506'confroncs boch or chese
problems wich che concepc of "class vocing."

Firsc, che seccion scrong-ams vocing righcs for 3ny class
of shares adversely affecced wichin che specific provisions
of che scacuce. hese vocing righcs obcain irrespeceive of
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any provisions of che arcicles and cay r.oc he irpaired cr
deniea by any imernai rule wichin cre ccrporaca scruccure.

Second, as co any aoenccenc on which chere is a righc co
voce by class, chere is no "approval by che shareholders"
unless che anencmenc receives cr.e affircacive voce of a
nag’}oricy of che affecced class as well as a najoricy of che
ocher shares encicled co voce.

CHANGE IN FORMES ALASKA LAW  ACC sec. 506 is largely a
reenaccnenc oc comer 73.05.131. References co par value
have been elin.ir.aced ir. keeping vich che ACC financials.
Sec. 506(6) anenas prior law co confom vich Seccion 60 of
che MBCA ~ Prior Alaska law did r.o: include an increase in
che auchorized number c: shares of a supericr class as an
anencnenc giving a righc co class vocing.

Sec. 506(7?I amends prior Alaska law co conform co_Seccion
60(h) or che Model Acc_b?; providing for class vocing on
proposed anencnencs which vould auchorize che board co
divide senior classes mco series and fix ana decermir.e che
designacion of series and che relacive righcs ar.d
preferences becween series. The provisions of former AS
10.05.279 have been deleced fron che ACC as bein )
subscancially duplicacive of former .232 and refiecced in

che coverage” of sec.

Official Comer.: co ACC Seccicn i0.06.508.

GREATER VOTING REQUIREMENTS.

SCOPE: ACC sec. 210 permics ehe arcicles co sec up
sugercajorlcy or even unanimous vocing requiremencsi sec.
508 proceccs such requiremencs b7 specifying chac an
anendmenc afreccir.g such, an arcicle muse be approved by che
sace superma;cricy” voce.

CHANGE IN FORVER ALASKA LA Sec. EC3 is new ca Alaska
law. scemaing crcm GCL Seccion 902(e).

Official Cc~er.t :0 ACQC cecncr.s:

Sec. :0.C0.510. ARTICLES Cr AVENDVENT.

Sec. ’0.26.51:. FILINGS ARTICLES CF AVENDVENT.
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SCOPE; In order for an anendnenc co Che arcicles of
incorporacion co becoce effeccive as provided in sec. 514.
ic is necessary co aake a filing wich" che cocaissioner ar.d
receive a cercificace of anendnenc. Sec. 510 specifies whac
che arcicles oi anendnenc are co include; sec. 512 specifies
che proper filing pgocedure.

CHANGE 111 FORVER ALASKA LAW ACC sec. 510 is a reenaccnenc
or romer AS i0.u5.i03 vicn che delecion of a subseccion

referring co “"scaced capical™ which is unnecessary under che
ACC financials.

ACC sec. 512 is a reenaccnenc of fomer AS 10.05.238 vich
cechnical rewording co accocnodace che ccr.solidacion oi
provisions specifying che creacnenc oi docuoencs in che
connissioner‘s office m ACC sec.

Official Cannenc co ACC Seccion 10.06.514.
EFFECT OF CERTIFICATE OF AVENDIVENT.

SCOPE; An anendnenc co che arcicles is noc effeccive uncil
sucn cine as che connissioner has reviewed che anendnenc co
ascercain ics cor.fornicy wich lau (sec. 910) and issueo a

cercificace. of aner.dnenc. The anendnenc nay provide by ics
ceres an eiiecciveness dace noc aore chan chirpy (30) days
subsequenc co che filing wich che cocaissioner.

ACC sec._514(b¥ specifies chac an anendnenc does r.oc have a
recroaccive effecc so as co compromise any pending
licigaeion; nor does an anendnenc changing che corporace
name abace a suic broughc againsc che corporacion in ics
foraer nane.

CHANGE FORVER ALASKA LAV:  ACC sec. 514 is esser.cially a
reenaccnenc c: :crner Ad 0.05.291. Language is added iron
MBCA seccion 63 peraiccing up co a 30-day delay cr.
eiiecciveness.

Official Ccmmenc co AQC Seccion 1Q.06.5‘6.
RESTATED ARTICLES OF INCORPORATION.

SCCPE: This housekeeping provision merely auchonzes a
corporacion fron cine co cine co rescace che concenc of ics



Senacor 3eccye Fahrenkanp
Page 129
May 7, 1987

arcicles as chey nay have been amended by resoiucion of che
board. The quescion is one of iorcii che subscancive
provisions of che arcic ies are r.oc co be alcored. In face,
sec. 576 requires chac a scacenenc be filed wich che
rescace<h arcicles which avers chac che rescacec arcicles of
incorporacion correccly sec ouc wichouc change che ]
corresponding provisions oc che arcicles of incorporacion.
A corporacion desiring co boch rescace ics arcicles anc
amend’ chen concurrencly nusc follow che requiremencs for
amending che arcicles.” ACC sec. 504(b) provides for chis
conbined procedure.

CHANGE IM FORVE?. ALASKA LAW.  ACC sec. flo is a reenaecmenc
oc corner ao .0.05..

Official Conmenc co AOC Seccions:

10.06.513. FILINC OF RESTATED ARTICLES OF INCORPORATIONS
10.06.520. EFFECT OF ISSUANCE OF RESTATED CERTIFICATE OF
INCORPORATION.

SCOPE: ACXC sec. 518 specifies che procedure co be followed
uy. cne corporacion and che commissioner (sec. 910) in che
filing and adniniscracive handling of che rescaced arcicles.
AX sec. 520 provides chac ehe rcscaced arcicles beccoe
effective and supersede che original arcicles and all
amendnencs co chem uDon che issuance of che rescaced
cercificace of incorporacion.

CHANGE 11l FORMER ALASKA LA):  AXC sec. 513 is a reenaccnenc
or corner As .0.05.505 wich eechnical rewricir.g co
accommodace che consolidaelon of naccers specifying documenc
processing in che commissioner's office in sec.” 910. AXC
sec. 520 Is a veroacin reenacimen: of femer AS 10.05.306.

Official Cocmenc cc AQC Secclcr. '0.06.522.

AVENDVENT OF ARTICLES OF INCORPORATION IN REORGANIZATION
PROCEEDINGS.

SCCPE: AC sec. 522 is designed co ccerainace local law

wren che Federal 3ar.krupccy acc. A plan oi reorganizacran
under chac acc may aicer or eliminace snareholoar incerescs
in a manner whicn would never ebeam an affirmacive vece oi
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ehe shares. If local law does noc pernic anencmar.c wichcuc
such a voce, an involuncary dissolucion and reir.corooracicn
uould be necessary co achieve che desirea resulc or che
bankrupccy reorganization. This process nay. among ccher
chings, increase liabilicy for federal income caxes.

sec. 522 prevencs chis problem by permitting acer.cnenc of
che articles as part of che reorganization proceeaings.

CHANGE IM FORMER ALASKA LAW  ACC sec. 522 is new co Alaska
law; it is caken rrom MBCA Seccion 65.

Official Cocmenc co ACC Sections:

10.06.524. FILING OF AVENDIVENT OF ARTICLES IN
REORGANIZATION PROCEEDINGS;

10.06.526. EFFECT OF ISSUANCE OF CERTIFICATE OF AVENDIVENT
IN REORGANIZATION PROCEEDINGS.

SCOPE: AQC sec. 524 specifies che filing procecure for any
amenamencs co che arcicles accomplished according co ACC
sec. 522. ACC sec. 526 provides for effeccivervia of che
amendments and issuance of a cercificace of amer.cmenc by che
commissioner. The language of sec. 526 makes clear chac no
accion by eicher che board or che shareholders is required
for che " cendoencs co become effective.

CHANGE IN FORMER ALASKA LAW  ACC secs. 524 and 525 are new
co Alasxa law, being aoaea in che wake of sec. 522. Thev
are in_conformif wich ocher "filing" and "effectiveness"
provisions in che ACC. They derive frcm MBCA Seccion 65.
Sec. 524 varies in ics reliance on 3ec. 910. Sec. 526
varies subscancively in chac che MBCA provision permitting
Che effectiveness co be delaved for up ca chircy (30) cavs
has been de’eced. Ocher variations in che cexc cf sec. 526
and MBCA Seccion 65 do noc work any subscancive changes.

Official Comment co ACC Sections 10.06.520-540.

MERCER, CONSOLIDATION, SHARE EXCHANGE

SCOPE: These sections define and sec up uniform procedures
ror che proposal of chree classic farms of organic change.

Ip che evenc of eicher a merger or consolidation, cne or
bach of che participating corporacions formally ceases ca

Cl
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exisc. In che evenc of a share exchange, chere is no fcmal

suoression of a con3dcuenc corporacion buc is becomes a
wholly owned subsidiary of che accuiring corporacion. Ir.
each instance che scheme of che ACC is co place che
responsibility for che fracing of a proposal wichin che
discrecion of che board3 of che conscicuenc or parcicicacing
corporacions. The approval of che shareholders is chen
obcained under secs. 564 and 546.

CHANGE 'l FORVER ALASKA LAW Sec. 530 and 532 (pertaining
co cne oeccr.icion or ano procedure for merger) are caken
from Model Acc Seccion 71 end reflect wichouc change fomer
AS 10.05.375 and 378. Secs. 534 and 536 (pertaining co che
definition of and procedure for consolicacior. are caken cron
iodel Acc Seccion 72 and reflect without change comer AS
10.05.38" and 334. Secs. 538 and 540 (pertaining co che
definition of and procedure for a share exchange) are caken
frca Model Acc Seccion 72A and are wichouc precedent in
fomer Alaska law.

Official Cocmenc co AQC Seccion '0.06.542.

DISPARATE TREATMENT OF SHARES OF THE SAVE CLASS CR SERIES
PROHIBITED: EXCEPTIONS.

SCOPE: The object of ACC sec. 542 is co establish a legal
presunpcion againsc che disparate creacmenc of shares of che
same class or series in any plan far any specie of "organic
change" (merger (sec. 530), consolidation (sec. 534&. share
exchange (sec. 538). or merger of subS|d|ar¥_ (sec. 554)).
The fiduciary ducies of majority or controlling
shareholder(s) uhich have recenclv been rocogniced in_Singer
v. Magnavox Co.. 830 A.2d 969 (Del. Sup. 1977), are given
legisiacive approval through fomuiacion oc sac. 542(a).

Sec. 542(b) accocaodaces the argvnencs that che shareholders
in any riven corporacicn muse accepc 3S a possibility that a
majority wich which chey disagree may exercise cheir’vocir.g
strength co work an organic chance fcr purposes or results
which do noc appeal :r or advancage che minority. The
Ie%mmacy of a desire by che majority to achieve or procecc
a Subchapter S eleccicr. Is reccgnitcd in sec. £*2(b)(!).

As co ocher business reasons or purposes which may actuate
che majority, sec. 342(b)(2) places che burden of proof (in
the evenc of licigaeion challenge by any shareholder) uscn
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che prooonencs co esCablish che disparace creacmenc as
consiscenc wich fiduciary due* .s owed co all shareholders.
In Chis manner che ACC recognizes chac majoricy
shareholder(s) also have "righcs.” See Tanzer v.
Ilgc%%nacmr.al General Induscries. Inc.. 379 Ala 1121 (Del.

CHANGE IN FORVER ALASKA LAW  ACC sec. 542 is predicaced
upon ouc noc acapcea iron GCL Seccion 1101. Sec. 542 is
unprecedenced in foraer Alaska lau.

Official Cocaenc co ACC Seccion 10.06.544.
NOTICE TO AND APPROVAL 3Y SHAREHOLDERS.

SCOPE: ACC sec. 544 mandaces che seeps which muse be caken
co seek che approval of shareholders of che conscicuenc
corporacions co any merge.-, consolidacion, or share
exchange. Approval of che merger of a subsidiary
corporacion (sec. 554) is noc wichin che scope ofsec. 544.
Wriccen nocice muse be given co each shareholder
irrespeccive of vocing righcs noc less chan 20 daysbefore
che Deecing. This nocice muse scace chac che purpose or cr.e
of che purposes of che meecing is co consider che proposed
organic change. A copy of che plan for che proposed change
Cogecher wich che cexc of che ACC provisions on che righcs
of dissencing shareholders muse accompany che nocice.

CHANGE IN FORHER ALASKA LAW Sec. 544 is a modified version
or new seccion 73 or che Model Acc and has been excended co
creae che share exchange in a manner idencical co che merzer
or consolidacion. Former AS 10.05.387 did noc include che
share exchange because such an organic change was previously
noc governed by Alaska lau. A furcher change is reflecced
in sec. 344's command chac che nocice co shareholders
include eicher a copy or incorporace che cexc of ACC secs.
574 and 576 respeccing che righcs of a dissencir.g
shareholder.

Official Catrmenc co AQCC Seccion 10.06.546.

MANNER OF APPROVAL 3Y SHAREHOLDERS.

SCOPE:  ACXC sec. 546 enfranchises all shares of every class
cr series of each conscicuenc corporacion co an organic
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change nocice under sec. 564. The plan prepared bv che

board ar.d nociced co che shareholders s "approvedl user,
receiving che affimacive voce of an 3csoiuce tvo-chircs
najoricy of all oucscancir.g shares. If che articles cf any
conscicuenc corporacion confer upon any class or series of
shares che righc co voce as a "class" cr. che approval oi any
organic change, chen approval is noc obtained unless, ir.
addition co receiving che affimacive voce of ac lease
two-thirds of all oucscanding snares, che plan receives che
affimacive voce of ac lease cvo-chirds of' chac class.

In che absence of provisions in che arcicles trancing che
righc cc voce by class, sec. 0-0 cancaces class vecmg if
any provision cf che plan for che organic change would. if
ic” had been proposed as an acencoenc cc che arcicles cf
incorporacion of chac conscicuenc corporacicn. have required
recoFg]nmon of a right of sucn shares co voce as a class.

If che organic change is a share exchange, sec. 516's
"acrong am" provision on class vocir.g cocalr.s only if che
affeccsd class is Included in che excr.ar.ge.

CHANGE IN FORMER ALASXA LA AC sec. 516 is cresisec upon
new Section /3 of cne Hocei Acc wich a nodificacicn co
recaln che cvo-chird3 vocing requirecencs found in fomer AS
10.05.390.  The oni changes worked by sec. 516 percam co
Che Inclusion of sh..e excnanges.

Official Cocaenc to ACC Seccion ’0.06.518.
ABANDONVENT OF PLAN OF MERGER CONSOLIDATION. CR EXCHANGE.

SCOPE: ACC sec. 568 provides chac notwithstanding aoproval
by cne shareholder (sec. 546) che plan nay fail wichouc

furcher accion if any condition precedent or concurrent is
noc sacisfied or if any condition subsequenc is criggtrec.

CHANGE IN FORMER ALASKA LAW ACC sec. 543 is caken frca
Seccion .j ot :-e Moce. *cc ard airrors wichouc change the

concenc of fomer AS 10.05.393 save for inclusion of'the
share exchange.

Official Cement to AOC Section 10.06.550
ARTICLES OF MERGER. CONSOLIDATION, OR EXCHANGE
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SCOPE; AQC sec. S50 escabiishes che formal requisices and
acnmiscracive paperwork necessary co reflect che
coobinacion. Each conscicuenc corporacicn is required cc
execute a sec or reconbinacion arcicles. The arcicles oust
scace ail che percinenc faces of che coobinacion, including
Che mechanics of che shareholder voce.

CHANGE IN FORVER ALASKA LAW  ACC sec. 550 is predicaced
upon new seccion /» or cne Model Acc. Ic refleccs a change
in che wording of subseccions (1) and (2) co subscicuce
"were" for "are" used in fomer AS 10.05.396. Also induced
for che firsc cine is che share exchange.

Official Ccmenc ro ACC Seccion 10.06.532.
FILING OF ARTICLES OF MERGER. CONSOLIDATION, OR EXCHANGE

SCOPE: ACC sec. 552 direccs chac a duplicacion oi che
reconbinacion arcicles (sec. 550) is co be delivered co c:e
connissioner for processing according co che uniicm
procedures escablished in ACC sec.

CHANGE IN FORMVER ALASKA LAW ACC sec. 552 is premised upon
new Seccion 75 or che Mooei Acc and fomer AS 10.05.402
cechnically, rescaced co reflect che uniform processing
procedures escablished under sec. 910

Official Cocmenc co ACC seccion 10.06.554.

MERCER OF SUBSIDIARY CORPORATION.

SCOPE: AQC sec. 554 auchorires a "shore form" cerger
becween a parent and a subsidiary whenever ac lease 90
percent of all oucscanding shares of each and every class
are owned by che parenc corporacion.

CHANGE IN FORVER ALASKA LAN  ACC sec. 554 is caken froo
ISeccion ii or rne llocer Acc. Ic has no precedenc in Alaska
aw.

Official Ccmmenc co ACC Seccion ’3.06. 56.

PROCEDURE 7-R MERGER OF SUBSIDIARY CORPORATION.
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SCOPE: ACC sec. 556 places che power co oropose and
TnpTenenc che plan cor che r.erger of che subsidiary inco cho
qualified parent corporacicn wichin che beard of che
acquiring parent. M shareholder approval is required.
Disparace creacnenc of shares of che sace class dr series
cusc pass cuscer v.nder sec. 542,

CHANGE IN FORMVER ALASKA LAW ACC sec. 555 is taken fron
Seccion 75 or che Model acc wich*a aodificacion co subjecc
che process co che ACC provision (sec. 5*2) creating a
presunpcion againsc cha disparace creacnenc of shares of ehe
sane class or series. This nodificacisn refleccs a
legislacive desire co rescrain che use of chis vehicle for
"going private" co freeze ouc ainoriey share incerescs
wichouc che advancenenc of sone business curpose cor che
dlbs?p?g\rlty. See Singer v. Masnavox, 330 A.2a 959 (Del. Suo.

Official coctoenc co ACC Seccion 1Q.06.553.
FILING OF ARTICLES OF MERGER OF SUBSIDIARY CORPORATION.

SCOPE: AQC sac. 558 concinues che unifom procedures for
fiiing wich che cocaissioner escablished under sec. 910.

CHANGE IN FORVER ALASKA LAWN, AXC sec. 553 is caken fron

Hoaei Acc Seccion 73 as technically rewritten co accoccodaee
che unifora filing procedures of che ACC.

Official Cocaenc co AQC Seccion 1Q.06.550.
EFFECT OF MERCER, CONSOLIDATION. OR EXCHANGE

SCOPE:  ACC sec. 560 provides chac che ccabir.acion becoces
erceccive upon che issuance of che cercificace by che
connissioner. The seccion also provides for a siibsecuenc
effeccive dace, noc lacer chan_chircy days afcer the filing
of che plan, if che plan contains such a provision. Sec.
560 is_a sufficient auchoricy for Che succession bv the
surviving or resulting corporacion co all of che righcs and
liabilicres of che conscicuenc corporations. To che excenc
chac che reconbinacion articles purport to aaend che
arcicles of incorporacion, such change is given effect.
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Finally, sec. 560 decerames che face or all shares of chis
conscicuenc corporacions which are co be converceo or
exchanged. The ownership clains anc incerescs or
shareholders in che conscicuenc corporacions are defined
subjecc co any righcs which nay be asserced by a dissencing
shareholder under ¥ 574.

CHANGE in FORMER ALASKA LAW ACC sec. 560 is predicaced
upon new Seccion io or cne Model Acc. The provision for an
opcionai delayed effeccive dace, che inclusion of share
exchanges and che eliainacion of fomer subseccion (7)
regarding nec surplus of che aerging or consolidacmg
corporacions reflecc che changes wroughc by sec. 550 over
fomer AS 10.05.405.

Off.cial Cocmenc co AQC Seccion 10.06.562.

MERGER, CONSOLIDATION. CR EXCHANGE OF SHARES 3ETVZZN
DOMESTIC AND rOREICN CORPORATIONS.

SCOPE: Uhen corporacions of differenc 3caces combine, che
conciiccs becween che laws respeccmg organic change presenc
vexing problems. ACC sec. 562 removes chese pocencial
confliccs. Under che ceres of che ACC all domescic
corporacions shall cooply wich chis chapcer. If che
surviving or resulcing corporacion is foreign, ic uusc as a
cor.dicion of cerging wich a doaescic corporacion agree co
in-scace service of process, appoinc che commissioner as
agenc for process, and formally agree co prcmpdy pay all
dissencing shareholders.

CHANGE IN FORVER ALASKA LAW ACC sec. 562 is predicaced
upon new Section 77 or cne Model Acc and replaces foraer AS
10.05.408, 411 and 414. The inclusion of che share
exchange Is unprecedenced in fomer Alaska law. Fomer ,414
éEffecc of Merger or Consolidacion of Foreign and Dccescic
orporacion) is eliminaced as surplusage.

Official Cor.nenc co AOC Seccion 10.06. 564.
REORGANIZATION: DISCLOSURE CF .ALIEN AFFILIATES.
SCOPE: ACC sec. 564 mandaces che disclosure of alien

acri.iaces and che oercencage of cheir cucscar.ci.-.j shares cr.
any corporacion organiceo ur.cer chis Chapcer.
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CHANGE 111 FORVER ALASKA LAW  ACC sec. 564 rerleccs che
concenc 0: comer ao i0.u0.250 as anended in 1980 by S3 112.

Official Ccnnenc co ACC Seccion 10.06.566.

sale of assets in regular course of business( mortcage or

PLEDGE OF ASSETS.

SCOPE: The ACC disciuguishes becween a saie of assecs in
cr.e noraal course of business (such as che sale of all
invencory) and a sale of assecs noc in che regular course of
business. Shareholder approval is necessary for che laccer,
buc noc che fomer. Sec. 586 allows che release of
beneficial concrcl of a corporacion's assecs for
ccnsideracicn so long as such release is in che usual and
regular course of business. The norcgage or pledge of a
co:-poracicn's assecs is allowed regardless of che purposo.

CHANGE 111 FORVER ALASKA LAN  AXC sec. 566 is predicaced on
che 1702 version or Seccion 78 of che Model Acc. Unlike
fomer AS 10.05.435, sec. 566 nakes a norcgage or pledge of
any or all assecs a decision wichin che sole discrecion of
che board.- Fomer Alaska law required chac chere be
shareholder approval if such norcgage or oledgc was ocher
chan in che nomal course of business.

Official Consenc co ACC Seccion 10.06.553.
SALE OF ASSETS NOT IN RECULAR COURSE OF BUSINESS.

SCOPE: ACC sec. 568 creacs che sale, lease, exchange or
ocher disposicion of all, or subscancially all, of che
propercy and assecs of a corporacion as che equivalenc of an
organic change if noc nade in che usual and regular course
of business. The power co frane che cerns ap.c cccnand such
a cransaccicn is lodged wich che board. Thereafcer, wriccen
nocice ausc be senc ~o all shareholders regardless of che
vocing righcs of Cheir shares under cerxs of che arcicles or
che share indencure. This wriccen noc.ce ausc be given a
aimaua of cwency days before a neecing called co place che
recomnenaacion or che board before che shares.

Sec. 568-aandaces chac chis nocice shall, in addidon co
scacmg che specific purpose oi che neecing, include a copy
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of ACC secs. 574 and 576 respeccing che righcs of a
dissencing shareholder.

CHANGE IM FORVER ALASKA LAW  ACC sec. 568 is predicaced
upon oEcccon 79 of cr.e Model Acc. Forner AS 10.05.438 is
modified co eliminace a norcgage or pledge oc all or
suhscancially all assecs. This copic is now covered by AXC
sec. 566 (placing che decision wichin che discrecion of Che
board). ec. 568(b) differs from che concenc of che Model
Acc in chac ic requires che nocice of che meecing of
shareholders co consider che boa:.’d recomnendacioh co also
include a coEy of che ACC seccions on che righcs of a
dissencing shareholder.

Official Commenc co ACC Seccion 10.06.570.
APPROVAL OF TRANSACTION 3Y SHAREHOLDERS.

SCOPE: AXC sec. 570 concinues che paceera of creacing che
sale of all or subscancially all of che corporace assecs
when noc in che regular course of business as che funccional
equivalenc of and organic change. The proposal advanced by
Che board is adoFceJ upon che affircacive voce of ac lease
cwo-chirds of all oucscanding shares. All share are
franchised by che scacuce regardless of rescriccions or
limicacions 1n che arcicles or share indencures. Class
vocing is recognized, buc unlike sec. 544, only if che
areicie3 (sec. 208(5)(c)) so provide.

If che buyer in che sale is in concrol of or under common
concrol wich che seller, sec. 570(b) ereccs an excraordinary
requiremenc of approval via ac lease 90 percenc of che
oucscanding shares regardless of rescriccions or limicacions
in che arcicles or share indencure.

CHANGE IN FORVER ALASKA LAW  ACC sec. 570(a) is predicaced
on seccion /9(c) or che Model Acc preserving che cwo-chirds
vocing requiremenc of former AS 10.05.44).

Sec. 570(b) is new and addresses a subjecc naccer
unpreceoencco in Alaska law. The problem is wich a de racro
"cash ouc" of mlnorch 3hare incerescs inalicic in che sale
of all or subscancially all of che corporacion's assecs
ocher chan cr. che regular course of business. Sec. 542 is
unavailing as a source of proceccion co minoricy
shareholders because chere is no "discribucion.”* The
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corporace encicy recains aichcugh wich ics assecs (and
conseauenc _living in che aarkec place) perhaps rundanencally
changed. The oooorcumcies inplicic in che corner assec
holdings nay now have passea co anocher corporacion
concroiled Ty che najoricy or c-e shares, chus excluding che
nir.oncy. ..e requirenenc of che excraordinary absoluce
nir.ecy percenc approval bv che oucscanding shares (wich ail
shares franchised) is designed co ninimce chis danger.

In adopclng chis provision che legisiacure also inccnds co
endorse che fiduciary ducies owed by najoricy co ninoricy
share incerescs as arcicuiaced in Sinser r. Haznavox Co., .
380 A.2d 969 (Del. Sup. >977), and rennea nore specincaiiy
in Jones v. H.F. Ahcianson sr.d Coroanv, ' Cal.30 93 960 ?.2d
*60 (. 909). «

Official Cocmenc co ACC Seccicn '0.06.572.
ABANDONVENT OF TRANSACTION BY 30ARD.

SCOPE: ACC sec. 572 pemics che board, in ids discrecion, ro
aoanoon a sec. 563 cransaccion nocvichscanding ics approval
by shareholders. Such an accion or course of conduce is

subjecc co any righcs which nay have arisen in chird
parcies.

CHANGE IN FORMVER ALASKA LAM  AXC sec. 572 is predicaced
upon Seccion 7r(o) or cne Model Acc and refleccs wichouc
subscancive chanﬁe che concenc of forcer AS 10.05.('99. Noce
che concrasc wich abandonnenc under sec. 153. If che
cransaccion is a merger, consolidacion. or exchange ic nay
be abandoned by che board only co che excenc chac
abandonnenc machinery was place wichin che plan.

Official Ccmenc co ACC Seccion 10.06.571.
RIGHT OF SHAREHOLDERS TO DISSENT.

SCOFE: The ACC recognises chac an organic change (a merger,
consolidacion, share exchange, or sale of all or
subscancially all corporace assecs ocher chan in che usual
course of business) so rundanencally alcers che vehicle in
which che sharenolder has invesced chac is would be harsh co
require a ninoricy who cid r.oc approve che board’s plan :o
beccr.e che involuncary shareholders of che resulcir.g encicy.

- —aM >
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Proceccion of che ninoricy share incerescs is partially
excended hy che concepc of "dissencer's righcs." The “schene
is conceptually siople: che corporacion which survives cr is
che creature 'f che organic change has an affimacive
obligacion co purchase ac a fair valuacion che shares of
chose shareholders who have perfected cheir scacus as
dissenters under che cede. Hie scacuce is drafted so_as co
clearly identify shareholders who have achieved che righc co
chis purchase and, in che evenc of a dispuce as co fair
valuacion, seeps are nandaced which are designed co achieve
an expeditious secdenenc or, in che evenc of recourse co
licigaeion, a resulc which declares and enforces che righcs
of all in a unifora nanner.

The A&apﬁroaphes chis area in cwo stages: sec. 574 .
develops che righc co dissenc in che evenc of four organic
changes (merger. consolidation, share exchange, and sale or
exchange of all or subscancially all property and assecs of
Che corporacion noc made in che usual of’regular course of
business). Sec. 576 secs forch che righcs of such
dissencing shareholders, che procedure ca enforce paynenc of
cheir shares, and che circumscances in which a demand for
such purchase may be withdrawn.

Sec. 578 obligates che resulting or sur .ving corporacion co
make an offer co chose sharenolders -ho have perfected che
scacus of dissenters under sec. 576 and co accompany chac
offer by a cender of whac che corporacion deems che fair
value of che shares. Sec. 576 also escabiishes che
circumscances in which, given_ch_e ACC's prohibitions upon
discribucions which would prejudice che righcs of corporace
credicors, che corporacion is forbidden co cake such
paymencs co dissencing shareholders. Sec. 580 fixes che
righcs and obligacions of che corporacion and shareholders
In che evenc of disagreemenc over che issue of fair
valuacion of che dissenters' shares.

Aside from che righc cr licigace che regularity of any
organic change ano cc challenge any disparace creacnenc cf
shares of che same class or series in a plan for such change
(sec. 542), che righc co claim che scacus of a dissenter
under secs. 574 co 580 is' incended co be che exclusive
remedy available co shareholders in corporacions governed by
chis Chapcer.

CHANCE ~ TORKE3 ALASFA IAU- ACQC sec. 574 Is predicaced
upon seccicn oi) a: cr.e Kccel Acc wich aiceracions co allow
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dissencer's righcs co shareholders in all corporacions uhich
are parcy co a share exchange. In coopanv wich secs. 576 co
582. sec. 574 consolidates provisions rouna in cvo areas_or
che comer corporacions coce. Dissencer's rights attaching
in che case or a aerger or consolidacion vere round in
fomer AS 10.05.4 17-432, -while chose arising in che evenc of
a "sale or exchange or all or subscancially alT of che
property and assecs of che corporacion” vere louaced in
comer AS 10.05.44 7-462.

Only one difference appears co have been cleaved on chis
distinction. Ic vas only vich respecc cc sale or exchange
of assecs chac che fomer acc cor.ceoplacac "abandcnsenc or
revocacion” or che organic change. ee AS '0.05.159. This
distinction has nev been aoanconed. As previously noced.
fomer Alaska lav did noc recognize che s.-.are exchange vhich
Is now covered in che AQC anc co vhich dissencer’s righcs
are excenced.

Sec. 574 (b) changes fomer Alaska law by recognising chac a
shareholder need noc assert che righc co dissenc vich
respecc co all oi his shares. This provision is an
accocaodacion for. buc noc liaiced co. a broker or ocher
institutional holder who nay be under different instructions
frcn che beneficial owners.

See.. 574(c) contains a furcLv? change by the denial of
dissencer's righcs in_che case cf a shore fora aerger (sec.
556). There is additional change in che cresucpcive denial
of'dissencer's righcs co holders of a class or series oi
shares craoed on a naclcnal securities exchange on che
record dace fixed for ascertaining cha shares encicled co
aﬂprove che organic change. The concepc is chac such
shareholders are adequately procecced by che liquidicy of
Cheir invescaenc.

Official Coaaenc cc ACC Section '1.06.575.

BIGHTS CF DISSENTTNC SHAREHOLDERS: PROCEDURE TO -HECTICS
SHAREHOLDER'S RICH! TO RECEIVE PAYMENT -CR SHARESI
WTHDRAWAL OF DEVIAND

SCOPE: AC sec. 576 creaces che aachir.ery for perfecting
che righcs o: a dissencing shareholder as veil as che
circuoscances in vhich chac scacus nay be caminaced or
withdrawn.
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A plan co engage in an organic change ausc orizir.ace vich
che board of direccors vho are obligated co furnish che
shareholders vich vriccen nocice boch of che fact ar.d ceras
of che plan prior co a aeecing at vhich che sharer.older voca
Co authorize che board's plan is caken. Under AQC sec. 576
<a) a shareholder electing co exercise a right cc zissenc is
obligaced, prior co or ac chac aeecing of sharer.olders, co
file vich che corporacion a vriccen objection co che
proposed accion. This vriccen objeccion shall include a
nocice of eleccion co dissenc. che shareholder's naae and
address, che nunber and classes of shares co vhich che
shareholder dissencs. and a denar.d for paynenc cf che fair
value of such shares if che oroposed accion is cssen. If
Che corporacion failed co give che shareholder r.ocice of che
neecing co consider che proposeo orgfanic change, sucn a
%r%%r(er)]older is exempcea from che obligacion creacec bv sec.
a).

If che pro?]osed organic change is approved, sec. 575(b)
requires chac che corporacicn acc vichin 10 days oc che dace
on vhich Chﬁ authorizing voce vas obtained co give vriccen
nocice of che approval co all shareholders vho filed vriccen
objeccions under sec. 576(a) or fron vhom written objeccicn
vas noc required under chac provision. A shareholder vho
voted in favor of ehe proposed accion is noc entitled co
Chis nocice or che exercise of dissenteres righcs.
irrespective of a nocice ot objeccion under sec. 576(a).

Sec. 576(c) deals vich chose shareholders vho had r.oc been
nocified of che neecing where che voce co approve che
organic change was caken. Such individuals, having received
nocice of approval under sec. 576(b). are now given 20 days
co elecc Che scatus of a dissencer under chis chapcer.
Failure co file such vriccen nocice of eleccion co dissenc
bars any furcher claim co che scacus of a dissencer.

Under che ACC. che obligacion of che resulcing or surviving
corporacion co cender vhac ic deens co be che fair value ol
dissenters' shares nacures upon consummation of che organic
change. Accordingly, sec. 576(d) fixes che effeccive dace
determined in accordance wich sec. 560 as consumcacing a
merger, consolidacion or share exchange. A transaction
involving assecs under sec. 566 is deemed ccnsucmaced when
Chi corporacion has received che consideration szecified m
cha board resolution submitted co che shareholders in
accordance vich chac seccion.
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Sec. 576(e) declares chac upon consume?,cion of cre corporace
accion. shareholders who have perfecced cheir scacus as
dissencers cease co have any righcs excepc co be paid che
fair value of cheir shares.” This subseccion also governs
che circur-cances in uhich a dissencer uho has perreccep che
scacus 0 a dissencer nay uichdrau che eleccior. and be
rescorcd co full scacus as a shareholder including a righc
co any incervenin reempcive righcs, dividends, or
discribucions. The eleccion nay be wichdravn as a naccer of
righc ac any cine prior co accepcance under sec. 378(f) or
uncil che expiraclon of 60 days cron che cace of
consucaaclon of che corporace accion.

If che corporacion has failed co sake che offer required by
sec. 573. che cine for ulchdrauing che eleccion co dissenc
is excended uncil 60 days afcer such a offer is naae. Upon
che expiraclon of che period in uhich che eleccion nay be
virhdravn as_a naccer of righc. ic nay scill be withdrawn if
che_t_corporacmn is willing co consenc co che wichdraval in
writing.

Sec. 576(f) requires chac a dissencer subnic che
cercificaces represenci.-.g che shares for which paynenc is
claiaed co che corporacion or ics cransfer agenc so chac
chey nay be inpressed wich a legend co che effecc chac chey
are subjecc co corporace purchase. A shareholder who fails
co .subnic shares wichin che cines sec forch in chis
subseccion creaces an opdon in che corporacion co defeac
che dissencer's righcs otherwise conferred by chis chapcer.
In order co exercise chis opeion che corporacion ausc
provide che delinquenc shareholder uich wriccen nocice. |If
1. fails co make a cicely exercise of chis nocice
requirenenc che righcs or che dissencing shareholder are noc
lose. Sec. 576(f) also pemics a courc, for good cause
shown, co relieve a delinquent shareholder from che
forfeiture of che scacus of a dissencer.

Under sec. 576(g) che shares of a dissencer nay be
transferred, buc once chey have been impressed wich a legend
pursuanc co sec. 375(f). a transferee acquires no righcs as
againsc che original, surviving or resulting corooracicn
ogher chan che righc co be paid che fair value of che
shares.

C3ANCS ::) FOPMHh ALASKA LAW  AXC sec. 575 is predicacec
upon aeccicn bllia), ioj. ,c). te). ard if) of che UY3CL as
acended ir. '932. Ic significantly expands coverage of cha
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circumscances in which che scacus of a dissencer ray be
perfecced, the obligaclons of such an 'ndivicual :0 che
corporacion. and che scacus of any cransferee or che shares.

Official Cormenc co .ACC Seccion 10.06.573.

OFFER AND PAYMENT 70 DISSENTING SHAREHOLDERS, CIRCUMSTANCES
WHERE PROHIBITED.

SCORE: Sec. 578(a) defines che basic obligacion of che
surviving or resulcing corporacion co chose shareholders who
have perfecced and maintained che scacus of a dissencer
under sec. 575. The corporacion is oblizaced co rake a
wriccen offer co pay each dissencer whac che corporacion
esciraces co be che fair value of such shares. Ir. order
chac che shareholder may have an opporcunicy co gauge che
fairness of chis offer, sec. 578(b$ requires chac the
corporace offer be accompanied by financial disclosure of
pro'fie and loss as well as che currenc balance sbeec. In
addicion. che offer muse be accompanied by a copy of chis
seccion and sec. 530 which define che righcs and obligations
of such dissencing shareholders.

Sec. 578(c) adopts che posicion of che RVBCA and requires
chac, if che corporate accion has been consummated, che
offer co purchase ehe shares of dissencing shareholders be
accompanied by an advance paynenc of che offered sum co each
sharenolder who has submicced share cercificaces co che
corporacion as provided in sec. 576(e). Those shareholders
who have noc submicced cheir share cercificaces for
affixation of che legend rescriccing che righcs oi a
cransferee are co be given wriccen nocice chac promptly upon
such submission che corporacion will tender an advance
paynenc of che offered sum.

The tender oi an advance payment or scacemenc chac such
paynenc would be tendered is, under sec. 578(e), co be
accompanied by advice co che shareholders chac ir. accepcir.z
such paynenc chey do noc waive cheir righcs co lacer contest
whecner che value fixed by che corporation is, ir. fane, che
fair value of che dissencer's shares. However, a
shareholder who fails co make a written objection wichin 53
days afcer che corporacion's certified mailing tendering
eicher cr.e advance paynenc or advice chac suc ﬁaynenc will
be made is conclusively deemed co have agreed chac che
corporace valuacion of che shares represenC3 cheir fair
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value. In che evenc chac licigaeion by objeccing
shareholders fixes a difrerenc value, chose shareholders who
failed co cake cicely objeccior.s under sec. 573(f) are
barred frop furcher clain againsc Che corporacion.

Sec. 578(g) addresses che obligacions of a resulcir.g or
surviving corponcion uhich is ur.aole co purchase che shares
of dissencing sr.areholder viehouc violacing che rescralncs
upon discribucions found in sec. 358, 1'9, 363, 365, or 375.
e schene is clearly designed co suoordinace che righcs of
dissencing shareholders co chose of corporace credicors.
Before ic cay engage in any paynenc, che corporacion ausc
firsc ascercain che cocal dimension of ics obligation co ail
dissencers and chen cecemine if chac obligacion can be oec
wichouc violating che AQC rescraincs upon discribucions. If
ic cannoc, che corporacion is forbidden co aake any pavmenc
for chis uould violace che cardinal rule chac all dissencing
shareholders are co be creaced in an idencical fashion.

The firsc obliglacion of a corporacion which deems icself
unable co comply wich uhac would ochervise be ics
obligacions co dissencers is co advise che dissencing
shareholders of chis face along wich an explanacton of the
alleged inability. This scacemenc shall be accompanied wich
advice chac dissencing shareholders have an opcion co eicher
withdraw cheir eleccion co dissenc and be restored co full
scacus as shareholders of che resulting or surviving
mcorporacion, or affirm che eleccion. In che evenc of
affirmance of che eleccion co dissenc, che shareholder
remains under che disabilicies imposed by sec. 576(e) and is
relegaced co che scacus of a creditor of che resulting or
surV|V|n|g encity. As a creditor che dissencing )
shareholder's claim upun corporace assecs is subordinated co
all ocher credicor claims buc is suEerior co che equicable
claims of corporace shareholders. urther, ac che poinc in
cime in which paymenc of che fair value of che dissencers’
shares can be made wichouc offense co the rescraincs upon
discribucion, such shareholders have a right Co paymenc.

Ic should be noced chac ic is possible chac che nunber of
dissencers who expressly opc co withdraw cheir eleccion
under sec. 578(9){1)(A) would be sufficianc co permit che
corporacion co make paymenc co chose dissencers who elecc to
affirm cheir scacus. Finally, if a dissencer fails co make
an express election becween wichdrawal or affirmance wichin
60 days afcer receiving che corporace nocice, chac dissencar
is deemed to have wichdraun.
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CHANGE IN FORMES ALASKA LAW  ACC sec. 573 is drawn fron
Seccicn oc&g\g,v) or cne Ni'SCL and Seccicn 13.25 oi che RVBCA
Under che York formulation che corporacion's inicial
obligacion was co cender only 802 of whac ic deemed che fair
valuacion oi che shares. The Revised Modei Acc requires a
cender of 1002 of chac anounc. ACC sec. 578 follows che
suggested concenc of che Revised Model Acc and thus creaces
an obligacion in che resuicing or surviving corporacion co
cender che anounc ic deens co represenc che fair valuacion
of che shares. Such a requirenenc is new co Alaska law.

The goal of che legisiacure in adopcing chis suggescion is
co ensure chac dissencing sharehoiders'wili have an infcrned
basis co assess che adequacy oi_che corporace offer for
cheir shares and assecs wich uhich co finance a judicial
challenge under sec. 580 should chey beccne convinced chac
che corporace offer did noc represenc a fair valuacion.
Prior Alaska law was silenc on che obligacion o: a
corporacion which could noc aake paynencs co dissencin%
shareholders wichouc so debilicacing ics assecs as co becoce
irresponsible co ics credicors.

Sec. 578(g) follows che New York Acc in clearly
subordinacing che righcs of dissencing shareholders co such
credicors chus providing a clear answer co chis vexing
quescion.

Official Cocmenc co ACC Seccion 'Q.0S.SBO.
ACTION TO DETERMINE VALUE CF SHARES UPON FAILURE TO ACCEPT
CORPORATE OFFER.

SCOPE: If the corporacion fails co make che offer reauired
by sec. 578(a), or che shareholder rejeccs ic wichin che 30
dav period specified in (f) of chac seccion, sec. 530(a
secs che scage for a single_judicial proceeding in which che
fair value of che shares will be ascertained and all
remaining dissencing shareholders bound. The initial
obligacion co ccnaence chis judicial proceeding is chac of
Che surviving or resuicing corporacion. See sec. 580(a) O).

In che evenc chac che corporacion refuses or fails co
inaugurace such a Droceeaing, sec. 530(a)(2) confers
scanding upon any dissentin% shareholder co_proceed in ehe
name of che corporacion. IT such a proceeding is noc
commenced wichin che cime cixed by chac seccion che righcs
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of all remaining dissencers shall be lose and chose
shareholders shall be regarded as having withdrawn cheir
eleccion co dissenc. The suFerior courc may. for good cause
shown, limic che scope of relief againsc che incidence of
chis ioss of dissencer's scacus.

The object of sec. 530 is co make che judicial proceeding
cocmenced under subseccion (a) che plenary and exclusive
forum for determining che righcs of all remaining dissencing
shareholders. To chac end. subsection (b) direccs chac all
shareholders who have rejecced che corporace offer, wherever
residing, are co be made parcies co che proceeding as an
accion againsc cheir shares quasi in ram. Service of
process Is co be cade in accordance wich che provisions of
che Alaska Rules of Civil Procedure or as ochervise
permitted by law.

The cask of che courc entertainin((); che sec. 530(a)
proceeding is defined by sec. 580(c). In che evenc chac che
corporacion contests che dissencing scacus of any
shareholder chac courc is co decernice che issue of
entitlement co paymenc for shares. As co all shareholders
for whom enciclemenc is determined oris noc concesced che
courc is chen co fix a value found cobe che fair value of
che shares as of che close of che business day before cha
dace on which che voce was caken approvingh che proposed
corporace accion. Guidelines are sec forth co assise che
courc in fixing chis value as well asan explicit

?_uthorlzation co appoinc appraisers co assise in fixing chac
igure.

Under sec. 580(d) che judgment of che courc shall include an
allowance for Inceresc ac che race de"-rmincd co be fair and
equicable. The inceresc is co be can., laced frcm che dace
on uhich che voce was caken auchorizir.g che proposed
corporace accion co che dace oi paymenc cor che shares. In
che evenc chac che courc determines chac che refusal of any
or all of che shareholders co accept che corporace offer was
arbitrary, vexacious, or ochervise r.oc in good faich. no
inceresc shall be allcued.

Sec. 530(e) requires chac each party co che prcceeding shall
bear ics cwn coses and expenses, including counsel fees and
chc coses of any experts. Under prescribed guidelines, che
col. c is empowered ca apportion and assess any or all of
chese coses, expenses and fees againsc any or all of che
shareholders of che corporacion.
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Unless paymenc should violace che rescraincs upon
discribucion cade applicable by sec. 373(g?, sec. 530(9)
direccs chac wichin 60 days afcer ehe final decercir.acion
che corporacion shall pay co each dissencing shareholder who
is a parcy co che proceeding che anounc cecermirea by che
courc under sec. 530(e). Such paymenc obiigaccon is”’
concingenc upon che surrender of che cercificaces
represencing che dissencer's shares. Upon chac surrender
and paymenc che shareholder ceases co have any inceresc in
Che shares of che corporacion.

CHANGE 11l FORVER ALASKA LAW,  ACC. sec. 530 is drawn frca
Seccion o0zj oc cne Ni'oCL as amended and replaces former

AS 10.05.426 and 456. These forcer provisions of Alaska Uv
did noc concain che provisions designed co consolidace ail
dissencers and che corporacion inco one forum wich single
licigaeion concerning "fair value". Former AS 10.05.456
placed che burden of inauguracing_ licigaeion in che evenc of
failure co agree ugon che dissencing shareholder. ACC sec.
530(a)(1) shifcs che burden co che resuicing or surviving
corporacion. Former .456 also concained no provision on
coses and expenses nor did ic deal wich che issue of
assessmenc covered in ACC sec. 580(e).

Official Commenc co ACC Seccion 10.06.582.
STATUS OF SHARES ACQUIRED FROM DISSENTINC SHAREHOLDERS.

SCOPE: AXC sec. 582 provides chac shares purchased from
oissencers nay be used bychesurviving or resuicin

corporacion as reacquired shares excepc chac, in che case cf
a merger or consolidacion, chey may be held and disposed of

as che plan may ocherwise provide.

CHANGE IN FORVER ALASKA LAW. ACC sec. 532 is predicaced
upon Mocei acc  Seccion 6! andcor.soiidaces former

AS 10.05.429 and 462 wich che subscicuced references co
"reacquired" for "creasury" shares.

Official Commenc co Arcicle 9 of che ACC.

DISSOLUTION.

INTRODUCTION:  Dissolucion is co a corporace encicy whac
aeacn is co a nacural person. As wich' che provisions
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respeccing che arcicles and bylaws, anencaenes and organic
change, che proceccicn or cr.e” incerescs or sharenolders and
credicors and che isposicion or cucies of care and loyalcy
upon direccors and officers are addresseo in che /~QC
provisions governing dissolucion. Unlike che scacucory
provisions escablishing and nanaging che corporace fora.
Arcicle 9 assuces chac che corporacion is. or shorcly shall
be, dead and gone.

Arcicle 9 carefully discinguishes becween cvo face paccems
vhich are uniced only in cr.e conclusion chac che corporacion
ceases co_exisc. The discmccicr. is predicaced upon vhecher
che decision co dissolve is chac of a aaioricy of che
shareholders, or vhecher chac resulc is inflicted upon che
corporacicn by judicial decree because cr che valid
ccncencion of’a amoricy of che shareholders or che
cocaissioner chac Che ccncinued exiscence of che corporace
person is incolerable. If aajcriey cor.senc is che key. che
dissolucion is said co be "voluntary." |If Che life of che
corporacion is co be caken as a consequence of gross abuse
of che amoricy or persiscenc and serious flauncing of Che
scace's regulacion, chen corporace deach is "involuncary.”

The ACC provisions on voluncary dissolucion reflecc
sgbscancial codification of prior Alaska lav and follow che
foraac and concenc of che new CCCL. However. Che California
aodel proved unaccepcable as a basis for cose of che
provisions respeccmg involuncary dissolucion where che
decision was aade co paccern che new aoc afcer che Model
3uslness Corporacions Acc_and prior Alaska law.
Nocvichscanding, certain ir.novacions free che GCL have been
engrafced onco che involuncary provisions and are noced in
che official cocaencs co che specific secclons.

Official Cocaenc ca ACC Seccicn 10.06.505.

VOLUNTARY DISSOLUTION 3Y VOTE VRITTEN CONSENT CF SHADES, CR
ELECTION OF THE 30ARD.

SCOPE: AXC sec. 505 places che decision co voluntarily
eissoive a funccicning corporace encicy wich che
sharenolders. a cwo-chirds affiraocive voce of che shares
encicled ca voce is required co approve a plan of voluncary
iissolueicn. Under che ACC ehe board c: directors Is given
ro rcle in eicher oroposing or passing upon che decision co
voluntarily dissolve. The proposal will thus be iniciaced
cy a sharenoldtr or shareholders under sec. i'J. As sn
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aicernacive co a nociced neecing and fomal voce, )
shareholder approval under sec. 505(a)(2) nay be oocained by
unaninous wriccen consenc or che franchised shares.

Sec. 605(b) creaces an exceocion co che uom of shareholder
accion for corporacions (1?1 adjudicated bar.xrupc, (2)
wichouc assecs and wich_a hiscory of having transacted no
business for che preceding five years, or (3) which are
seillbom, having issued no shares. In chese circunscances.
t<):be gower co elecc voluncary dissolucion resides wich che
oard.

CHANGE IN FORVER ALASKA TAU. ACC sec. 605 differs fron
Brlor Aijsxa *aw only msorar as ic curcaiis che role of che
oard in_iaiciacir.g and approving a plan of voluncary
dissolucion. However, che scacuce has undergone major
changes in_fora by che consolidacion of foraer AS 10.05.465.
474, "and 477 inco a_single seccion. ~AOC 505 is_an adapced
version of GCL Seccion 1900. Provisions regarding procedure
for nocifying che connissioner are consolidaced inco ACC
sec.

Official Cocmenc co ACC Seccion 10.06.608.

CERTIFICATE'CF ELECTION:CONTENTS, SIGNING, VERIFICATION
AND FILING.

SCOPE: ACC sec. 608 inposes upon a corporacion che
requirenenc chac ic file wich che cocnissioner a cercificace
of eleccion co dissolve. Subseccion (b) secs foreh che
5|gn|n% and verificacior. requirenencs and specifies whac
shall be sec torch by che cercificace: subseccion (c)
direccs che corporacion co file an original and an eXxacc
copy wich che connissioner co be processed by hia according
co sec. 910.

CHANGE IN FORVER ALASKA LAV: The changes wroughc in prior

Aiasxa iav are minor! -oraerlg, che terminology "“scaceoenc
of incenc co dissolve" was used as opposed co “cercificace
of eleccion." I'nder prior, law, execucion of che scacemenc

of incenc co dissolve was co be done "by ics presidenc or
vice prosiienc and by che secretary or ar. assistant.
secretary, and verified by one oi che officers signing che
scacemenc.” ACC sec. 508 requires che use of an officer's
cercificace (sec. 990(24)).
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The concenc of che cercificace has been alcered by che ACC
in only one respecc: under prior law, che nuaoer of shares
oucscanding, and if che shares of a class were encicled ca
voce as a class, che desigr.acs.cn and nuaoer of cucscancmg
shares of each such class were co be revealed, if class
vocing was required, che scaceaenc of incenc ca dissolve was
co include a class-oy-class caliv of voces for and againsc.
Sec. 608 only requires chac che cercificace scace che nuaaer
of shares vocing and chac che eleccion was aade by
shareholders represencing ac lease cwo-chirds of che vocing
power.

Since eleccion co dissolve by che board is che excepcicn
under ACC sec. 605. sec. c03(b)(-> requires chac che
cercificace sec forch che circuascances peraiccing board
accion.

Subseccion (c) 1is a subscancial reenaccaenc of prior law
which parcicipaces in che consolidacion aade possible by
sec. 910.

tloce chac under prior law, a corporacion being dissolved by

incorporacors did noc need co engage in Che filing of boch a
scaceaenc of Incenc co dissolve and arcicles of dissolucion.
Boch are required under che ACC. buc chere 1is no reason chac
boch cannoc be filed ac che sace cice.

ACC sec. 608 derives fron CCL Seccicn 1901 and consolidaces
che provisions of foraer AS 10.05.463. 474, 480, and 483 and
MBCA Seccion 32(b), 33(b), 34(b). and 35

Official Coaaenc co ACC Seccion 10.06.610.

CERTIFICATE OF REVOCATION OF ELECTION: CONTENTS, SIGNINC.
VERIFICATION, AND FILING.

SCOPE: ACC sec. 610 peraics a corporacion co revoke an
eLeccion co wind up and dissolve prior co che discribucion
of any assecs and upon approval by che sane power (i.e..
eicher shareholders or che beard, as che case aav be) as
nade che inicial decision co voluncanly dissolve. A
cercificace ol revocacion of eleccion is co be signed,
verified, ar.d filed ir. cr.e aar.ner prescribed in sec. 1i08.
The eoncencs of che cercificace are specified.
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CHANGE IN FORMER ALASKA LAU=™ See ccnnenc Co ACC sec. 608
wicn regarcs co cne cnanges 1in signing, verifying, and
filing requirenencs. As co che concenc of che cercificace
of revocation, ACC sec. 610 oaics che requirenencs of prior
law chac che nane of che corporacion and che nanes and
addresses oi officers® and direccors be included ir. che
cercificace; these-naccers were required under sec. 608, so
there is no need for cheir repecicion. Unlike prior law, a
copy of che resoiucion passed by shareholders is noc
required; however, a copy of che wriccen consenc is required
if che revocacion was accoaplished in chac aanner. Added is
a requirenenc chac che ce.-cificace scace chac che 3ccion vas
caken by che board 1if suer, occurred.

The nose 1inporcanc change broughc co Alaska law by ACC sec.
610 is che requirenenc chac no assecs be ciscribuced prior
co a revocacion of at. eleccion co dissolve. This 1iiaicacion
on che righc revoke and the corresponding requirenenc chac
che cercificace of revocacion scace chac r.o assecs have been
distributed 1is crucial co preserving che scacucory schece
for proceccing che incerescs of credicors and senior shares
as provided 1in ACC secs. 358-365. Under ACC sec. 383, a
corporacion is exenpc fron secs, 358-365if ic is engaged in
a dissolucion. This exception assunes chac Che dissolucion
will be conpleced end che proceccion for credicors and
senior shareholders provided in Arcicle 9 will functionally
replace secs. 358-365. If a corporacion were pemicced co"
revoke an eleccion co dissolve, afcer che discribucion of
assecs, che oro-ceceions provided by che scacucory schene
would be perforated by a loophole.

In reouiring chac a revocacion be taken by ehe sane power
and in che sane nanner as che inicial eleccion, a rwo-chirds
voce of che oucscanding shares is incended for elections
approved by neans oi a shareholder voce; however, a
revocacion by ur.ar.inous consenc nay also be enpioveo co
revoke an eleccion caken by sharenoider voce.

Sec. 610 1is an adaoced version of GCL Seccion 1902 which

consolidates wich che above-referenced changes che

provisions of MBCA Sections 88, 39, and 50 and comer AS
10.05.192-504.

Official Cement co ACC Seccion ™©.0B.S"I.

EFFECT CF CERTIFICATE OF REVOCATION OF ELECTION.
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SCOPE: A cercificace of eleccion co wind up and dissolve 1is
deened revoked upon cociDliar.ce vich sec. 510. Sec. 670
incorporaced by reference che filing requirenencs of sec.
508. which in cum refer co che commissionerls ducies ur.cer
sec. 91n. .Thus, effectiveness of che cercificace of
revocacion is concingenc upon inspeccion by che
cocaissior.er s office, filing by chac office, 3ne che rtcum
of che original co che corporacion. Uncil che cize of che
effecciveness of che cercificace co revoke, che corporacion
is deemed co be in che process of dissolucion.

CHANCE 111 FORITEE ALASKA LAU: Sec. 613 is subscar.civelv a
reenaccnenc oc prior .-uasxa law, AS 10.05.507, based upon
MBCA Seccion 91. The seccion has been cechnically rewritten
co conform wich che changes rendered in ocher seccior.s.

Official Ccmmenc co Seccicn 10.06.615.

COMMENCEMENT AND CONDUCT OF VOLUNT.ARY PROCEEDINGS FOR
WINDING UP. CESSATION OF 3USINESS. NOTICE.

SCOPE: Under ACC sec. 515, proceedings co dissolve are co
commence upon elecclng co dissolve; chere is no ualcing
period for effecciveness during che processing of che
cercificace of eleccion in che commissioner ™ office. The
board*s power upon commencemenr of dissolucion is liaiced co
winding up accivicies; che corporacion IS co cease co carry
bn 1ics business. However, an exception co che general
requiremenc oi cessacion of normal accivicies 1is cade for
chose accivicies which are necessary co preserve ch
goodwill or goir.g-concera value of che business pending a
sale of che business or assecs. The board is required co
cause wriccen nocice of che cocaencemenc of winding up
proceedings co be given credicors and shareholders,
excepcing chose who voced in favor oi che dissolucion.

CHANGE IN FORMER ALASKA LAW: ACC sec. 6"5 replaces former
AS iu.vo.loo ana -.j9(i) (based uoon MECA Seccicn 86 and 37);
ic is an adapced version of GCL Seccion 1903. Sec. 6:5
changes Alaska law by giving explicit recognicion of che
propriecy of concinuing normal business accivicies co che
excenc necessary co preserve eicher che goodwill cr
going-cor.cem value of che business if a sale cf che
business or ics assecs is concemoiacec. The express r.er.cion
of boarc cowers during a period of winding up is also new co
Alaska ".aw; ACC sec. o000 is also relevane co chis .copic.
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Finally, che requiremenc of giving nocice co shareholders,
exceocing chose who vocec for chedissolucicn, is new.

Official Commenc co ACC Seccion 10.06.6"<.

JUDICIAL SUPERVISION OF WINDING UP; PETITION AND NOTICE;
ORDER PROTECTION SHAREHOLDERS AND CREDITORS.

SCOPE: ACC sec. 618 creaces scanding in che corporacion, a
rive percenc shareholder(s) or chree or more crecirors co
pecicion che superior courc co assume jurisdicclcr. over che
winding up of a corporacion which has elecced voluncary
dissolucion. The assuapcion of chis jurisciccior. 1is
discrecionary wich che courc which 1is grsr.cea bread equicy
powers wich respecc co ". . . any and all naccers concerning
che winding up of che affairs of che corporacion and for che
proceccion of ics shareholders ano credicors . . ."

CHANGE 1IN FORMER ALASKA LAW; Under corner AS 10.0S.489(3),
che corporacion was peraicced co pecicicr. a courc for
supervision of che liquidacion or a corporacion. ACC sec.
618 concinues chis prccedenc and subscancially broadens che
scanding co include shareholders and credicors. While
former Alaska law was predicaced upon Seccion 87 of che

Model Acc,"ACC sec. 618 1is an adapced version of GCL Seccion
1904.

Ac che else of ics adopcion ic was noced co che iegisiacure
chac che Supreme Courc of California had ir.cerpreced a
predecessor provision of GCL Seccion 1904 as permiccing a
crial courc co forbid a dissolucion and co require a return
co normal business acclvicy- See In re Securic? Finance
Co., 49 Cal.2d 370, 317 P.2d 1 Ic is cr.e incencion
or che legisiacure chac che precedenc sec in chac case be
expressly disapproved. Ar. elecricn co voluncarilv dissolve
under che ACC may be revoked only by che sane power and in
che sane manner as che original choice.

Official Cccmsenc co ACC Seccion 10.06.620.
ARTICLES CF DISSOLUTION: CONTENTS.
SCOPE: Upon ccmplecior. of che winding up proceedings. a

corporacion is co rile amoies of dissolucion signed ar.d
verified by a majoricy oi che direccors chen in office, The
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arcicles are co recite chac che corporacicn IS comolecely
wound up, chac che debcs ana liapilicies or che corporacicn
have been paid or ocherwise adequately provicec cor (see /°CC
sec. 663) and chac che renaming assecs nave beer,
distributed co sharenolders.

CHANGE FORMER ALASKA LAW: ACC sec. 620 is taken frcm GCL
Seccion .50a ana replaces ::rrer AS 10.05.510, modeled after
MBCA Seccion 92. I"ncer prior law. execution of che arcicles

of dissolucion was done by cvo officers; execution by a
majoricy of che direccors is required by che r.ew prevision.
The requiremenc regarding che concer.cs of che arcicles has
been altered co eliminate informacion already in che
commissioner 3 files, such as che name of che corporacicn
and a reference co che scacecer.c cf ir.cenc co dissolve and
che dace of 1ics filing.

Also deleced Is a requiremenc chac che articles recite chac
no suics are pending againsc che corporation or chac
adequace provision has been mace for satisfaction of a
judgmenc againsc che corporacicn in a pending wit; chis
provision was believed unnecessary as a pending suit is
comprehended wichin che phrase "known ceocs anc liabilicies"”
in subseccion (2). In addition, sec. 673 provides for a
fictional concinued exiscence of a corporacion for che
purpose of suics.

A valuable addicion of che new law is che definition of
"adequacely provided for" in ACC sec. 663 . This definition
draws a clear line as co whac is an "adequace provision."

Official Commenc co ACC Scccions:

10.06.623. FILING OF ARTICLES OF DISSOLUTION;
10.06.625. EFFECT OF CERTIFICATE OF DISSOLUTION.

SCOPE: These sections establish a procedure whereby che
articles are filed, processed by che commissioner anc a
cercificace of dissolucion is issued. The issuance of che
cercificace terminates che exiscence of che corporation
excepc for cercam purposes.

CHANGE IN FORMER ALASKA LAW: ACC secs. 623 ar.d 625 are
.-eenac Irenes o: :ormer As ®@.05.5"3 ana 516. based upon MSCA
seccion 93. Sec. 625 is technically rewritten given c.-e
consoiicacion rencered bv ACC sec. 910.
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Official Cogent co ACC Seccion "0.C6.623.

INVOLUNTARY DISSOLUTION 3Y VERIFIED COMPLAINT; FILING;
INTERVENTION 3Y SHAREHOLDER OR CREDITOR.

SCOPE: ACC sec. 628 envisions involuncary dissolution as
essentially an adversarial process conducted before a crial
courc. Thus, sec. 628(a) speaks of a "verified complaint”
uhich may be filed in che superior courc by one-half or more
of che direccors chen in office moc che cocal numoer of
directorships), a shareholder or shareholders who hold
shares representing noc less chan one-chird of the common
shares (excluding che shares of any defencar.es accused cf
gross oppression of che minoricy or ocher serious conduce
under sec. 628(b)(4)). any shareholder if che ground for
dissolucion 1is expiraclon of che period of time ftr which
che corporacion was formed, or any person expressly
authorised co do so in che arcicles.

The grounds for involuncary dissolucion are specified in
sec. 628(b). The use of involuncary dissolucion co resolve
deadlocks ac eicher che direccor or shareholder level 1is
evident in sec. 628(b)(2) and (3). However, noce chac in
addicion co deadlock chere cusc be a serious chreac co che
business or property of che corporace encicy and, wich
respecc co'shareholder deadlock, a history of fucile effort
co resolve che impasse. Sec. 623(b)(4) secs a specific
scandard for involuntary dissolucion predicaced upon che
conduct of chose 1in concrol of che encicy. In essence their
paccem of behavior muse have risen co such a damaging level
as co make cheir concinued exercise of che prerczacives of
corporace exiscence obnoxious co boch che minoricy and che
scace. If che corporacion is held beneficially by 35 or
fewer persons of record, sec. 628(b)(5) secs a furcher
ground for involuncary dissolucion.

Finally, under sec. 628(d), che definition of shareholder
has been expanded co include chose who hold beneficial
interests in shares commicced co a vocing trusc under sec.
425.

CHANGE IN FORMER ALASKA LAW: ACC sec. 628 Is predicaced
upon GIL aeccion ovO wicr. the delegacion of 1900id). It
replaces former AS 10.05.540-543, uhich had been premised
upon Section 97 of MBCA. Key changes include elimination of
che former provision whereunder a single shareholder could
iniciace an involuncary dissolucion proceeding. The grounds
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cor fraud, nisnanagemenc, unfairness, or ocher vielacicns of
che righcs of cercain or ail ocher shareholders are spelled
ouc viich greacer specificicy iIn sec. 625. Fomer AS
10.05.543 pernicced a credicor co brir.g an accion co
liouidace che corporacion. No such provision 1is included in
ACC sec. 623. Noce chac under ACC sec. 488 credicors are
peraicced co proceed direcdy againsc direccors and officers
of Che corporacion if normal colleccion proceedings againsc
Che corporace debcor prove unsuccessful.

Wich respecc co che grounds for involuncary dissolucion, ACC
sec. 628(b)(1), (2).- (3), and (4) reer.acc comparable
provisions of foraer AS 10.05.540(1), (2) and (3). ACC sec.
628 (b)(5) 1is new and is designed co provide relief in what
are, fundanencally, ir.corporaced partnerships. Sec.
628(b)(6) 1is also new and" in coabinacicn wich subseccion

(@) (3). peraics any shareholder co dissolve a corporacion
whose ciae has expired.

ACC sec. 628(c) replaces fomer AS 10.05. 552. Prior law
specified chac che joinder of shareholders was r.oc
necessaryi chis principle is icplicic in subseccion (c)
which grancs co any shareholder a righc of intervention.

Official Cocmenc co ACC Seccion 10.06.630.

AVOIDILIC DISSOLUTION BY VERIFIED COMPLAINT; PURCHASE OF
PLAINTIFF®S SHARES) DETERMINATION OF FAIR VALUE) STAY)
APPRAISAL) AWARD] APPEAL.

SCOPE: ACC sec. 628 escablished Involuncary dissolucion by
vended complainc as a means of resolving deadlock or
charges of oppression wichin che corporacion. While society
has an inceresc in resolving such grave dispuces, ic also
faces a pocencial loss of a corporace employer, compecicor,
or servanc wichin ehe markecplace. For chis reason, ACC
sec. 630 has creaced machinery under which che plainciff
shareholders may be "bought ouc™ ac a fair price which goes
beyond mere liquidacion value co include che value of che
business as going concern. This buy ouc may be effected by
50 percer.c or more of che vocing power of che corporacion or
by che corporate encicy. If che purchase is by che latter,
ic amouncs co a "discribucion” and is subjecc to the ACC
restrictions or. discribucions designed co protect creditors
and holders oi senior snares (secs. 353-365).
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Sec. 630(b) and (c) deal wich dlsagreenenc as between che
purchasing and novlng parcies resoeccing che fair ValuaC|0n
of plainclffs®™ shares. Recourse is co arbicracors appoir.ced
by che courc, uhich shall scay che dissolucion proceeding.
An award by che arbicracors or a najoricy of chen is
conclusive upon che parcies. Noce chac if che purchasing
parcies do noc nake paynenc for che shares wichin che cine
specified by che courc, judgnenc shall be encered againsc
chen and che surecy or surecies on che bond posced co cover
che reasonable expenses (Including accomey tees) of che
noving parcies.

If a cicely purchase 1is nade. sec. 630(d) provides chac 1C
is wichin che discrecion of che courc co apporcicn the ccsc
of ehe appraisal as becween che coving and purchasing
parcies and, if all or a porcion of che coses are co be
charged againsc che coving parcies. co nercic che paynenc
for che value of cheir shares co be adjusced co reflect chis
face.

For che purpose of sec. 630 "shareholder" is defined co
include che beneficial owner of shares cocaiecee co a vocin=*
crusc or shareholders ™ agreemenc under sec. 625.

CHANCE IN FORMER ALASKA LAW: ACC sec. 630 Is new co Che law
or AlasKa. <ic is a nigniy modified version of GCL Seccion
2000, having been alcered co limic che "buy ouc””’opclon co
involuncary dissolucion by verified complainc oniy.

Official Cocaenc to ACC Seccion 10.06.633.

INVOLUNTARY DISSOLUTION BY THE COMMISSIONER:  GROUNDS,
PROCEDURE, REINSTATEMENT.

ACC sec. 633 escabiishes involuncary dissolucion by
admir.iscracive accion, subjecc co an appeal co che superior
courc. as a nonexclusive sar.ccion for failure co cocply wich
che mulciple reporcing obligacions creaced bv che new code,
for delinquency 1in che paynenc of a license Tiling fee or
penalcy, for failure co appoint or aaineain a regiscered
agenc. or, in che evenc of a nonresidenc wich a controlling
inceresc in a corporacion which is subjecc co che reporcing
requiremenc of che ACC, for failure by such nonresidenc co
appomc an agenc as required by sec. 155.
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Three ocher grounds escablished under seccicn 533(a) are
worthy or noce. Under sec. 530(a)(6) a racerial
aisrepresencacion or race in any docurer.c subricced co rhe
coornissicner vould becoce a ground for acainiscracive
dissolucion. Ir chere has been an eleccion of voluncary
dissolucion and che corporacion has failed for cvo years
chereafcer co eoaplLece "che scacucory process, sec. 630(a) (s)
percits che cocaissioner co dissolve ic abniniscraeiveliy.
Finally, a vacancy on che board of direccors vhich is r;bc
filled ac che nexc annual meecing or urchin six cionchs.
whichever occurs firsc, provides grounds for acalir.iscracive
dissolucion,

Wich respecc co ail grounds escablished under sec. 630(a)
che cocrissicner is erpcwerec hue noc r.andaced co effecc
involuncary dissolucion. If such a seep is caken. sec.
630(b) requires chac vriccen r.ecice is senc by certified
mail co one of che following: che corporacion™s regiscered
office, ics regiscered agenc, che ccroorace oresider.c or

secrecary. Such a nocice ausc specify che alleged
delinquency, failure or nonccopliar.ee which provides grounds
for adoiniscracive dissolucion under sec. 633(a)- Ic”is

effeccive 60 days afcer che cercified railing is aade co any
of che aicernacive addressees using che 1iasc known address
as shown by che cocmissioner®s r :ord.

.Moching 1in sec. 633(b) precludes che cocaissioner frsa
sending duplicace wriccen nocice or cakir.g any ocher seeps
co notify che corporacion. However, such seeps would be
caken as a naccer of grace. Nocice is effected cnce ic 1is
senc co any of che lisced addressees as provided iIn sec.
633(b). Failure of such cercified railing co reach che
recipienc, or che failure of such recipienc co accually
nocify che board of direccors shall noc defeac che oower
vesced in che cossaissioner co effecc adainiscracive
dissolucion under chis seccion.

Prior co che expiraclon of 60 days following dispacch of che
cercified aaiiing of nocice che corporacion ray scay che
commissioner™s power by sinking a vriccen requesc for an
jdaimscracive hearing. As an aicernacive Iic ray correct
che r.eclecc, orission. delinquency or noncompliar.ee. If a
hearing is sought ar.d che cocaissioner spheres co che
conclusion chac grounds for dissolucion are presenc. sec.
633(c) peraics cr.e corporacion co seek a crial da novo in
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In che absence of an order by che superior courc. a
deceminacion of negiecc, nonconpliar.ee. delinquency, or
omission wichin chis seccion empowers che commissioner co
proceed under sec. 633(d) co issue che cercificace of
dissolucion uhich s_hal_l ceminace che corporace exiscence.

Sec. 633(e) escabiishes a cvo year period in uhich a
corporacion dissolved by che commissioner cay.be reinscaced.

Under sec. 633(g) a corporacion dissolved by che
cocmsissior.er nay effecc a nongracuicous assignnenc of
concracc righcs uhich shall be effeccive in che hands of che
assignee 1in any accion. the scacuce requires chac che face
and nongracuicous qualicy of che assigr.cer.c be alleged in
che cocplainc or ocher process commenced by che assignee ar.d
follows ehe common lau by subjeccir.g che cioia co any
defense uhich che defendanc mignc have asserced againsc che
assignor/corporacion. Any councerclaim may be asserced co
diminish or negace liabilicy co che assignee who cay noc be
subjecced co an affimacive recovery. Any sec-off cay be
asserced for che purpose of diminishing or negacir.g
liabilicy co che assignee provided chac ic had arisen prior
Co che effeccive dace of che assignmenc. No affimacive
recovery on any sec-off nay be had againsc che assignee.

CHANGE IN FORMER ALASKA LAV: ACC sec. 633 is a reenacccenc
or comer As iii.0i.oiv uich subscancial amendnencs. Ic
concinues che provisions of che fomer Alaska scacuce which
modified Seccion 91 of che MBCA co subscicuce involuncary
dissolucion by aaminiscracive process for judicial
proceedings inauguraced by che Aecomey General. However,
for che firsc cine ACC sec. 633(b) provides for a hearing
before che commissioner in uhich che corporacion nay concesc
che nociced negiecc, omission, delinquency, or
noncompliance. Furcher. sec. 633(c) creaces a rishc in che
corporacion co seek a crial de novo in che superior courc
uich che power of che connissioner subjecced co che orders
of chac courc. These new provisions reflecc che
legislacure®s concern for che due process righcs of che
corporace encicy and are paccemed afcer che righcs accorded
ir. ACC sec. 863.

ACC sec. 633 (a) concinues che concenc of fomer AS 10.05.5)9
in auecencmg che .grounds under which involuncary
dissolucion nay be had. the phrase "principal officers and
direccors” in fomer .519(b) and (c) has been replaced by
presidenc, secrecary or regiscered agenc in sec. 633 so as
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co eliair.ace any pocer.cial argunenc over che scacus oc che
recipienc or che hoeice. Forner .319(h) h.3s never been
severed rrco ACC sec. 633 ar.d given separace creacnenc Iir.
sec. 633.

Official Cocmenc cc ACC Seccicn *3.06.635.

COMMISSIONER®S AUTHORITY TO 3RINC ACTION "CR INVOLUNTARY
DISSOLUTION: GROUNDS; RELIEF.

SCOPEI ACC sec. 635 provides acdicior.ai grounds upon vhich
che corporacion cay be invclunca y dissolved by che
superior ccurc in an ac cooncissioner.

Involuncary aissolucior. is epprcpnace where ic is shewn
chac che corporacion procured ics cercificace of
incorooracich chrcugh fraud; che corporacion ccr.cir.ued co
exceed or abuse ics auchoricy; che corporacicn seriously
violaced a scacuce regulacing corporacions; or cne
corporacion violaced a provision of law oy ar. acc or cefaulc
chac is ground for forfeicure of corporace exiscence.

CHANGE IN FORMER ALASKA LAM; ACC sec. 635 (a) (!) and (2) is
a reenaccnenc or comer as 10.05.519(h). ACC sec.
635(a)(3), (4), and (b) is caken fron GCL Seccion
1301(a)(1). (3). and (c)-

Official Cocmenc co ACC Seccicn 10.06.639.

JURISDICTION AND PROCESS FOR COMMISSIONER™S ACTION.
SCOPE; ACC sec. 633 escabiishes che jurisdiccicn and
service of process rules governing suics for involuncarv
dissolucion broughc under ACC sec. 633.

CHANGE IN FORMER ALASKA LAN: ACC sec. 633 is general™.-: a
reenaccnenc oo comer AS J.C5.53i, which is nccelec acre
MSCA Seccicr. 95.

Official Cocmenc cc ACC Seccicr. 10.C6.6"0.

APPOINTMENT OF PROVISIONAL DIRECTOR: DEADLOCK.



Senacor Beccye Fahrenkanp
Page 162
May 7. 1987

if che grounds for involuncary dissolucion by verified
complainc are chose of sec. 623(b) (25. Appointmer.c under
che provisions of ACC sec. 640 seeks cn break che direccor
deadlock, buc is noc an auconacic aicernacive co invoiuncary
dissolucion. Whecher che provisional direccor offers a
lascing or only cemporary solucion co che circumscances
which would otherwise uarranc che superior courc in
decreeing invclurcary dissolucion 13 che faccor which should
play che nose promnenc role in determining che race of a
complainc grounded solely on sec. 623(b)(2).

CHANGE IN FORMER ALASKA LAW: ACC sec. 640 is new Co che law
or Alasxa oemg preaicacea upon GCL Seccicns 303 and 1802.

Official Cocaenc co ACC Seccion 10.06.643.

APPOINTMENT OF RECEIVER:  APPLICATION, HEARING AND NOTICE.
SECURITY. QUALIFICATIONS. POWERS. COMPENSATION.

SCOPE: ACC sec. 643 grants broad powers co a courc which
has assumed jurisdiccion over a complainc seeking
involuncary dissolucion co acc upon plainciffs mocion for
che appoincmenc of a receiver who will acc co conserve che
business and affairs of che corporacion pending che hearing
and decarminacion of che coDolainc. The auchoricy of che
receiver and che excenc co which che appoincmenc modifies
che basic ACC command chac che business and affairs of a
corporacion are co be conducced by or under che supervision
of cne board should be fixed in che courc®s order.

CHANGE IN FORMER ALASKA LAW: ACC sec. 643(a) 1is new and
caken crcm GCL Seccion !'a03. Subseccion (b) 1is caken from
Seccion 99 of che MBCA and refleccs che former concenc of
AS 10.05.576 wich only minor wording modificacion.
Subseccion (c) 1is C3ken from Seccion 98 of che M3CA and
former AS 10.05.567, wich che modificacicn chac che fees of
accorneys. uhich were allowed in che Model Acc and former
Alaska law, have been omicced.

There is a further major modification imolicic in che
legislature ™ approval of-CCL Seccion 1303. The former use
of a receiver in involuncary proceedir.es was chac of a
"liquidacion receiver” (Section 98 of the MBCA and former

AS i0.05 .555-573). The California acc upon which che ACC is
now modeled uses a receiver cor che purpose of preserving
che corporacion and ics business pending a hearing on che
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conolainc for Involuncary dissolucion. The subsequent
orovisions or che ACC follow California lav in using che
incusianc direccors (under cne ciscipiir.e of che courc) co
handle che affairs which cne Model Acc vesced in che
liquidating receiver.

Official Cocaenc co ACC Section 10.06.613.

DECREE FOR WINDING OP AND DISSOLUTION: FURTHER JUDICIAL
RELIEF.

SCOPE: ACC sec. 645 empowers che courc hearing a suic far
invoi ..icary dissolucion®under eicher secs. 633 or 633 ca
decree a winding up and dissolucion oi che corporation cr
nake such less orascic orders ar.o decrees and issue such
injunctions as justice and equity nay require.

CHANGE IN FORMER ALASKA LAM: ACC sec. 645 1is new co Alaska
iav. Ic is oaseo on GCL Section 1804 and replaces fomer
AS 10.05.537, 546. and 549 uhich were codeled upon MSCA
Seccion 97. The new provision, 1in concert wich ACC sec.
650. gives che superior courc far greacer power chan prior
law co shape a remedy fic for che situation.

Official Cocaenc to ACC Seccion 0.06.543.

COMMENCEMENT ANT "njroUCT OF INVOLUNTARY PROCEEDINGS FOR
WINDING UP; CEi. TON OF BUSINESS: NOTICE

SCOPE: Upon entry of a decree co wind up a corporacion
unoer ACC sec. 645, winding up is Co cocnence. The siccing
board is co conduce che winding up subjeuc co Judicial
supervision unless che courc appoints ocher persons. Those
conducting che winding up are expressly pemicced co

exercise cheir powers through che existing corporace
officers.

Upon comnencenenc of winding up proceedings, regular
business operations are co cease and future actions are co
be directed reward che ces acion of business accivicy cn
advarcagecs cerns. .in excepcion is recognised where che
concinuacic.i of business accivicies is necessary co preserve
zood will or che zoing-co"icem value of assecs wni.ch are co
be sold. In che absenc®. of a perfecced aopeal or scay
order, nocice of che uocrencenenc of winding up is co be
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given by chose accing under sec. 648(a) co all shareholders
and all known credicors and ciaimancs.

CHANGE FORMER ALASKA LAW: ACC sec. 643 is ca.-<en croc SCI
Seccion odo ano replaces corner AS 10.05.555 and 553 which
had been based upon Seccion 95 of che M3CA. Sec. 5-3
deparcs free prior law by relying upon che exiscmz
management of che corporacion. richer chan a liquidating
receiver, co accomplish che winding up.

While chis arrangeoenc is subjecc co nodif*™ acicn as
decerained by che superior courc, 1ic is a .cacucory
expression of a belief chac generally chose familiar wich
che business can most cheaply, thoroughly and wisely perform
che winding up of che corporacion business. See also, ACC
sec. 660, Powers and Ducies of Direccors in Dissolucion
Proceeding.

Official Cocmenc co ACC Seccion 10.A6.650.
JURISDICTION OF COURT.

SCOPE: Jusc as ACC sec. "45 creaced broad powers in che
superior cpure co fashion appropriace remedies ir. order co
dispose of che verified complainc seeking involuncary
dissolution, ACC sec. 650 refleccs a furcher concern for che
economy of che Judicial process by seccing forth an
extensive lisc of che ancillary powers and Jurisdiccion
uhich may be exercised by chac courc.

0f particular Inceresc is che pouer conferred by ACC sec.
650(6) for che courc Co fill any vacancy on che board which
che direccors or shareholders prove unable co fill and sec.
650(7) % granc of excraordinary pouers of removal and
rohibicion from furcher office holding of any direccor
uilcy of dishonesty, misconduct, or negiecc cr 3buse of
crusc in conducting che winding up of che corporacion.

CHANCE IN FORMER ALASKA LAW: ACC sec. 650 is adaoced from
JtIL deccicn 1606. Ic replaces former AS 10.05.573 . 579,
532, and 535 which reflecced che concenc of Sections 98.
100, 101. and 102 of che M3CA. The changes vrougr.c by che
eleccion co follow GCL Seccion 1806 merely make explicit
powers which were probably wichin che ir_herenc equicable
jurisdiccion of che superior courc.
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Official Commenc co ACC Seccion ;0.06.653.

claims acainst ccrpgraticni CO’]? and mcm-co"JRT directed
WINDING CP: PP53EN7A7I0N: NOTICE; PAYMENT; SECURED CLAIMS:
REJECTED CLAIMS.

SCOPE: ACC sec. 553 decails orccedures for seeding ail
claims, againsc che corporacion wnecher che winding up is
wich or wichouc judicial supervision. The scheme reauires
chac claims be oresenced wichin a specified period of cine
afcer which chey are barred. Nocice dv boch publication and
mail is required. The scacuce cor.cemolices cnac mosc claims
will be seeded by negociacion becween che claimar.cs
(credicors and dispuced shareholders) and chose conducting
che winding up of che business. Holders of secured claims
who fail co presenc cimely claims are rarred only as co any
deficiency in che amounc realired upon cheir security.

The face of concingenc, ur.macured. or dispuced claims is
decermined according ro che presence cr absence of judicial
direction over che winding up. If chere is judicial
direccion (eicher because che dissolucion was involuncary
(sec. 650) or because judicial suoervision has been
pecicioned in a voluncary dissolucion under sec. 618), chere
muse be compliance wich eicher subseccion (d) or (e).

In che evenc che assecs subjecc co such claims have been
(reduced co cash, che Commissioner of Revenue is escablished
as a scakeholder. Thereafcer chey are co be paid over
pursuant co che cerms of an agreemenc as among che
dlIspucancs or by order of che courc. However, sec. 653(e)
recognizes chac in certain circumscances 1ic may be
Improvidenc co reduce assecs cc cash. In such cases, che
asscc3 are co be held in specie pending a resolution of che
dlspuce by agreemenc becween cr among che credicors or
claims or a courc order. Generally,"che determination co
reduce assecs co cash or noc is one co be made accorcimg co
che business judgmenc oi chose conducting che vir.dir.e up.
Abuse of chi3 discrecion would be subjecc co corrective
orders of che courc.

If che winding up is a consequence of voluncary dissolucion
and chere has been no sec. 613 oecicion. chen Ill discuces
are cc be resolved according co sec. 553(c). Ic will be
noted, chere is no provision for avoiding che conversion of
assecs 1inco cash and lodging such funds wich che
Commissioner of Revenue as a scakeholder. Again, che
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commissioner holds such assecs pending agreemenc among che
dispucancs or order oc a courc.

Ir, order co ensure chac chese oispuces do noc leave che
cocaissioner wich cuscody or assecs cor an indefir.ica
period, sec. 653(g) requires chac claims againsc cne
corporacion which have been relecced under eicher (c) or if)
muse be made che objecc of suic wichin chircy days or be
barred.

CHANGE 1IN FORNE?. ALASKA LAW: ACC sec. 653 is predicaced
upon ulLL oeccicns 100/ anc 008 and replaces former

AS 10.05.5/9 which had been based upon rjeeior. 100 cc chc
HBCA. Sec. 553 repeics che basic subscance of prior law
which also provided u procedure for seeding ail claims
againsc che"corporacion.

Sec. 653 adds several icens co che former law:

specicicacicns regarding nocice, special creacnenc for
secured credicors, a requiremenc of provision cor claims r.oc
yec disallowed, a provision allowing a credicor holding an
unnacured debc co collece che presenc value, and a chirrv
(30) day limic upon che commencemer.L of accions on rejecced
claims.

Official Cocmenc co ACC Seccion 10.05.655.

ORDER DECLARING CORPORATION WOUND UP AND DISSOLVED;
DECLARATIONS; EFFECT; ADDITIONAL ORDERS; DISCHARGE OF
DIRECTORS.

SCOPE: Upon final secclemenc of accouncs under ACC sec. 548
and decerminacion chac che corporacionls affairs are in a
condicion for ic co be dissolved, ACC sec. 655 direccs che
courc co ms/ce an order declaring che corporacion duly wound

up and dissolved. This order is co scace informacion
regarsir.g che provisions made for caxes and penalcies owing
under Arcicle Il and ocher known debes and liabilicies. Ar.v

discribucion of assecs co shareholders is co be noced. The
orcer Is co declare chac chose conducing che winding um have
seeded cheir accouncs and chac cheir ducies and liabilicias
are discharged.

Noce chac neching concained 1ir sec. 655 1is incended co
diminisn che liabilicy of officers and direccors vhich may
be escablished by an aggrieved credicor under ACC sec. lid.
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Corporace exiscence ceases upon issuance of che sec. 635
order excepc co che excenc of furcher winding up and cc che
excenc provided in ACC sec. 673.

CHANGE IN FORMER ALASKA LAW? ACC sec. 655 is derived free
GCE 1ieccion "add ano retraces fomer AS 10.05.555 which had
been based upon M3CA Seccion 102. “oner law requirec chac
all property be discribuced prior co enery of che decree;
ACC sec. j55 peraics che courc co aake a decree even chough
soae wirding up is yec co be done.

Official Coancnc co ACC Seccion 10.06.653.
filing of decree of dissolution.

ACC sec. 653 is a reenaccnenc wichouc change of fomer
AS 10.05.538 which is based upon Seccicn 103 of che MBCA.

Official Csmenc co ACC Seccion 1Q.06.660.
POWERS AND DOTIES OF DIRECTORS 1IN DISSOLUTION PROCEEDINGS.

SCOPE: ACC sec. 660 1is che hearc of che refomed frasevorfc
or ucilicing che incunbenc direccors ar.d officers of che
corporacicn co conduce boch voluncary and involuncary
dissolucicn of a corporacion. Ic enuoeraces powers and
ducies of che board: che icens lisced in sec. 660 are
Illuscracive ar.d noc incended co liaic whac che board aay
do.

The main liaicadons 1iaposed upon che board are found in
secs. 615(c) and 663(c)*which direcc chac che corporacion
shall cease ics normal business and scare vindinz up excepc
co che excenc necessary co preserve che ccod will or
going-concem value of che corporace business.

CHANGE IN FORMER ALASKA LAW: ACC sec. 660 is new co Alaska
law, oeing derived rroa ieccior. 2001 oi che CCL. Ics
coverage replaces chac of several seccior.s of orior law,
including foraer AS 10.05.659(2), 564, and 570 basea
respecccvely on Seccicns 37 and 98 of che MBCA. The us* of
exiscing oanagemenc co conduce che volur.cary dissolucicn
proceedings 1is a significanc change frca prior lau which

uciliced a "liquicacinz receiver™ aoooir.ced by che superior
courc.
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The new framework adopcs che CCL philosophy chac ic is besc
co concinue co uciiioe che exiscing managemenc oc cha
corporacion. subjecc co che discipline or che courc. co
conduce che winding up and dissolucion. In che evenc che
superior courc does r.oc repose confidence in cha ebilicies
or fidelicy of che vr.cuobehc canagenene. 1ic has power under
ACC sec. 648 co appome ocher persons co conduce che winding
up-

Official Cocmenc to ACC Seccicn 10.06.667,.

PROCEEDING TO DETERMINE IDENTITY OF DIRECTORS OR 10 APPOINT
DIRECTORS.

SCOPE: Since Ch"j ACC relies upon direccors co ccr.ducc che
winaing up and dissolucion of a corporacicn, ic is imporcanc
co be able co escabiish che ioencicy of such persons and co
replace chose who are unwilling or unable co perform cheir
ducies. ACC sec. 663 creaces a procedure for accomplishing
Chese casks. Ic is applicable co all dissolucior.s
proceedings.

CHANGE IN FORMER ALASKA LAW: ACC sec. 663 1is caken fron CCL
seccion .uu3. .here 1is no "conparaole provision 1in prior
Alaska law or in che MBCA.

Official Connenc- co ACC Seccion 10.06. 665.

DISTRIBUTION OF CORPORATE ASSETS AMONG SHAREHOLDERS; WHEN TO
BE MADE.

SCOPE: Cnee che incerescs of credicors and ocher clainancs
againsc che corporacion have been seeded or aade che objecc
or adequace provision, che retraining assecs are co be
dlscribuced among che shareholders accoroir.g co cheir
respeccive righcs and preferences. In che concexc of
dissolucion proceedings ur.cer Judicial supervision., no
discribucion nay be cade uncil expiracion cr che period for
presencacioa of clains under ACC sec. 653.

CHANGE IN FORMER ALAS.0. LAW; ACC sec. 565 is based upon
Seccion or che UCLi Tc replaces former AS 10.05.489 ana
561 which were based upon Seccions 37 and 93 of che MBCA.
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Official Commenc co ACC Seccicr. 1Q.06.S63.
PROVISION "OR PAYMENT OF DE37 OR LIABILITY.

SCOPE: The concepc of "adequace provision" for a debc or
Liaoiiicy is used extensively throughout Arciela ? as a
precondition for distributing assecs co shareholders when
all claims by credicors have noc yec been seeded. The
definition provided in ACC sec. 663 is incended co clarify
che meaning of chis 1iImporcanc concepc.

CHANCE IN FORMER ALASKA LAN; ACC sec. 568 is taken from

Section oc cr.e CCL. Tc is without precedent in Alaska
lau.

Official Comment co ACC Section ™.06.670.
DISTRIBUTION 1IN MONEY OR IN KIND: [INSTALLMENTS.

SCOPE: ACC sec. 670 gives express sanccion co discribucion
scnemcs which give shareholders property as opposed co cash.
Installment plans are also sanctioned. The scacuce places a
value on caking discribucions as soon as possible buc allows-
far delays consiscenc wich che beneficial® liquidacion oi Che
corporacion. Ic is che incenc oi che legislature co
authorize discribucion schemes which sacisfy some
shareholder claims 1in kind and ochers in cash if the value
of che disparace forms oi discribucion ceecs che scacucory
requiremenc of proracion and if such a plan is fair co all
shareholders.

CHANGE IN FORMER ALASKA LAW: ACC sec. 670 is caken from
aeccion 2006 or cne GCL. Tt is wichouc precedenc in eicher
prior Alaska lau or che K3CA.

Official Comment to ACC Seccion 1* rc .c~3.

PLAN CF DISTRIBUTION: ADOPTION: BINDING EFFECT: NOTICE;
PAYMENT TO DISSENTING SHAREHOLDERS: ABANDONMENT.

SCOPE: Th liquidacion preferences of senior shares mav
prove a hindrance to the execution oi a plan of distribution
of assecs ocher chan nonev vhich may be mcsc beneficial to
sharenoicers. ACC sec. s:3 permits che liquidation righcs
cf oucstandmg scares cc be a. .area so is to accccrzodace
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such a plan upon approval by che oucscanding shares (ACC
sec. S90(5)>. Class vocing"is expressly prcvidec.
Preferred shares dissenting from che plan nay require che
corporacion co trake paymenc according co chair unaltered
liquidacion preferences. If such dissenc and demand
prejudices the plan, the board is authorized co abandon ic
wichouc furcher recourse co che shareholders.

Liquidacion preferences may also be altered by an anendnenc
Co che articles under Article 7 if approved by che
oucscanding shares wich full recognicion oi che righcs of
che affected shares co voce by class. Under Article / Cherc
is no righc to dissenc and chen receive treacnenc according
co che cerns of the unamended indenture. It is cr.e
incencion of che iegisiacure chac any alteration ir. the
liquidation preferences of senior shares after the filing of
an eleccion co wind up and dissolve or after the initiation
of involuntary dissolucion proceedings 1is to be governed
exclusively by che provisions of ACC sec. 573. Where
dissolucion is noc in process, anendnenc is governed by che
provisions oi ACC Arcicle 7.

CHANGE IN FORMER ALASKA LAU: ACC sec. 673 1is wichouc prior
scacucory preceaenc in Alaska. It is predicaced upon
Seccion 2007 of che CCL.

Official Consenc to ACC Seccion 10.06.675.
RECOVERY OF AMOUNTS IMPROPERLY DISTRIBUTED.

SCOPE: Any anounc improperly discributed co shareholders
nay oe recovered under ACC sec. 675. Unlike sec. 373, chere
is no requiremenc chac shareholders have knowledge oi che
impropriety of any discribucion made co chen in liquidacion.
Subseccion (d) precludes a corporacion ccr.cemDlacing
liquidacion buc r.oc formally engaged in dissolucicn from
exploiting cne varying scandards becween secs. 372 and 673.

Subseccion (c) makes clear chac any recovery against any
shareholders may ncc funccior. co alcer che righc oi
shareholders co share pro raca in che residual assets of the
corporation. A righc of contribution or a right to compel
che corporation or recover iron ocher shareholders may be
used co er.forte pro r3ca parcicipacion in che assets.
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CHANGE ::: FORMER AIASXA 1a"J: acc sec. 875 is caken iron
Seccion 1125 o: cr.e GCl. It is new co Aiaska lav.

Official Ccnrer.c co ACC Section "7.06.677.

CONTINUED EXISTENCE OF DISSOLVED CORPORATIONSJ PURPCSES]
ABATEMENT OF ACTIONS; DISTRIBUTION OF OMITTED ASSETS.

SCOPE: ACC sec. 678 provides for a lisiced continued
exiscence or a corporacion uhich has been dissolved. For an
indefinite period of cine such a corporacion continues co
exist for the purpose of winding up ics affairs, prosecuting
and defending actions by or against ic, collecting and
discharging obligations, disposing oi ar.d conveying Iits
property aha collecting and dividing its assets, Under the
terns oi subseccion (d). the direccors of the corporation on
the dace oi ics dissolution or as detemmed ur.cer sec. 663
enjoy che powers co pursue any naccer preservec to the
corporacion under subsection (a)-

CHANGE 1IN FORMS?. ALASXA LAV: ACC sec. 673 (a) is Caken fron
tomi.o A1 ".0.0i. 59" ana is based upon Seccion 105 oi che

MBCA. Subsections (b), (c), and (d) are cake fron S3 112 as
passed in che 1980 session of che legislature.

Official Cocnent co ACC Seccion 10.06.*05.
ADMISSION OF FOREIGN CORPORATION.

SCOPE: ACC sec. 705 conditions encry oi a foreign
corporacion for che purpose oi transacting business wichin
che Scace of Alaska (Incrascace business). Ic is incended
co exercise co che fullusc excenc che police power ol che
scace while respecting che equal proceccion guarantees nade
obligatory by che Fourteenth Anendnenc cc the Initec States
Conscltucion. See EIl Illlv 6 Co. v. Sau-on-Srurs. Inc..
366 U.S. 276 {156 1)" ixercise a: this tower 1is ranicesc Iin
sec. 705"s reouiranenc thac as precondition to the
transaction of ir.trastata business a ftrsign eorpcracion
oust obtain a cercificace of authority iron che
cocaissioner.

UTiile California has recencly launched an effort to lutose
substantial portitns of Its general cortoracicr. law to
regulata tr.e internal affairs cf what are deecec "pseudo
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foreign corporacions”, che ACC has refrained frcs che
imposicion of ics provisions upon che incemai affairs of
foreign organised corporacions eleccir.z co cransacc business
wichin chis scace.

Indeed, che connission is expressly forbidden co deny a
cercificace of auchoricy because che lavs oi che scace or
councry under which a foreign corporacion 1is organised
differ drum che laws of Alaska.

CHANGE IN FORMER ALASKA LAW: ACC sec. 705 is a. reenaccnenc
or comer AS >0.05.557, wmch 1is based upon Section iC6 oi
che MBCA. The final sencence of femer .597, which
disclaimed any regulation of che ir.csrr.al affairs of che
corporacion, was deleced 3S unnecessary.

Official Cocmenc to ACC Seccion 10.06.710.

LIABILITY FOR TRANSACTING BUSINESS WITHOUT CERTIFICATE CF
AUTHORITY

SCOPE: In order co enforce che requiremenc chac a foreign
corporacion obtain a cercificace of auchoricy prior co
cransaccing business wichin Alaska. ACC sec. 710 imposes a
penalcy of .up co S10.000 per year or portion thereof during
which such incrascace business 1is cransacced wichouc
compliance wich sec. 705. In addicion, such a foreign
corporacion is made liable for all fees and caxes which
would have been paid if chere had been full and prccpc
compliance wich chis Chapcer.

CHANGE IN FORMER ALASKA LAW: ACC sec. 710 is a reenaccnenc
or rorcer AS 10.05.0bo ana is based upon Seccion 124 of che
MBCA. The penalcy ceiling has been increased from 55,000 co
$10.000. ACC Arcicle 10 has reorganized che sequence of
former Alaska law, sicuacing che saccions imposing penalties
for nonccnpliance wich sec. 705 immediately afcerche
sections requiring application fsr che certificate of
auchoricy.

Official Cocmenc cc ACC Seccicr. *0.36.7*3.

TRANSACTING BUSINESS WITHOUT CERTIFICATE OF AUTHORITY AS A
BAR TC RIGHT TO SUE.
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SCOPE: Anon? che disciplinary consequences oc a fcreigr.
corporation®s cransaccion oc incrascaca cosiness wichin
Alaska wichouc cccpiiar.ee wich ACC sec. 733 is sec. 773"s
denial co such a corporacion or cne righc co cair.cair. ar.y
accion. suic or proceeomg cn che courcs cf chis scace. |
Nacioral 3ar.k of Alaska v. J.S.L.i "= of Alaska. |Ir.o.. ;46
r..o o.j. soo-9> ir.oj, cr.e courc cr.ccnacec a 3cr
disposicion co read an idencical provision, comer AS
10.05.690. as noc precluding che assercien of a sounrerela
or sec-off by such a disabled foreign corporacion ac lease
where such councerclaia or sec-off would r.oc resui ir. che
use of an Alaska courc co chcair. an affimacive re every,
Such a conclusion would be in accord wish a decisior. oi ch

Supreme Ccurc of Vashinzcon. Ncrch Scar Tndlr.r 7
Alaska-Yukon- Pacific ExcosicicrTl 1ic -as.’.. 7. 17 . dD
Ouo (mil). wwes posicior.. wr.i.e r.oc a ro: rg c SCINa-
Bank of Alaska, sunra. is approved by che legislacc cr.e

enacccenc cc <\CC sec. 710.

Vhecher a noncocotying foreign corporacion under Che
disabllicies of ACC sec. 713 could use a federal ccur:
diversity case cannoc be cuncrolled by che scace

legisiacure. However, che legisiacure r.oces wit

satisfaction Fred Kale Machinery. Ir.c. v. Laurel Hill Zurber

Co.. Inc.. 483 F.ia «o (sen uir. . ]J), ar.c cr.e ff)"*()li:ies

chere reviewed, holding chac a preclusion which upon

disciplinary grounds, bar a foreign corporacion ITOY j;he=se
C of scace courcs would also bar use of a federal

Accord. Boscon Tcwboac Ca. r. Tchr. cesr.cn Co., 199 Fed.

AW.w . A"asn. «?i2).

CHANGE ::i FORMER ALASKA 1AV: ACC sec. "3 |Is a reenaccnenc
wicnouc cr.ange or comer A3 10.05.690 and 1is based upon
Seccion 124 of che MBCA.

Official Comer.; co ACC Seccion

TRANSACTING 3TSINESS VTTHOCT CERTTFTTATE OF ALTHCP.TTY NOT
AFFECTING CONTRACTS AND RIGHT TO DEFEND ACTION.

SCOPE: ACC sec. 775 confines cr.e disciolinary consequences
cr.e oronsaccicr. by a coreign corporacion of _r_crascace
business wichin Alaska wichouc a cercificace cf auchoricy co
these ir.poseo cy chis Chaocer. 1: does r.oc ger.erace grounds
for a ccr.craccir.g parcy co assail che validity of a concracc
or cransaccion wich suer, a r.cnccno lying foreign oorccricionT
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Finally, although precluded by ACC sec. 713 froc initiating
any accion. suit, or other proceeding, such a nonccmolying
foreign corporation is not precluded fron defending an
accion, suit, or proceeoir.g cocnenced by anocher ir. an
Alaska court.

CHANGE IN FORMER ALASKA 1a1n: ACC sec. 715 is a reenaccnenc
wicnouc cnange or corner ao 10.05.693.

Official Cocnenc to ACC Section 10.06.718.

ACTIVITIES NOT CONSTITUTING TRANSACTING BUSINESS IN THIS
STATE.

SCOPE: Under the Interstate Cotncerce Clause and common lau
comity principles, a foreign corporation nay engage 1in
cercain accivicies within a scace without being®ricuired to
firsc obtain a cercificace of auchoricy. In an effort co
reduce Litigation on chis issue and co draw clear lines
through che conflicting lines of decisional authority in
ocher jurisdictions, ACC sec. 718 enumerates activities
which a foreign corporacion cay pursue uithouc the necessity
of obcaining a cercificace of auchoricy under ACC sec. 705.7”
The language of che seccion makes ic clear chac che lisc is
noc exclusive.

Noce chac identical language in foraer AS 10.05.60C has been
held by the Supreme Courc of Alaska noc co define chose
accivicies which may subjecc a foreign "-orporacior. to che
jurisdiction of che courcs of chis scace. Northern Suoolv.
Inc. v. Curclss-Wrizhc Cornoracion, 397 P.33 101ij, 10i5- %
(1965). In leenacctng cnis language as ACC sec. 713, i:he
legislature intends co approve che holding in chac cas>.

CHANGE IN FORMER ALASKA 1A"J: ACC sec. 73 is a reenactment
or farmer AS :0.05.ow), ana 1is basea uocn Section 136 ol che
MBCA. The phrase "for che purpose of chis chapcer™ has been
added co the rncrocuccory paragraph co foreclose the use cf
sec. 718 1in litigation to concesc che imposition of taxes.
Che service of process, and junsdiccior.al 1issues which are
governed by ACC sec. 765 and disciplined by fecerel
constitutional guarancees to corporations requiring minimum
concaccs wich chis scace before a scace officer nay be
designated to receive services of process.

<t
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Official Cortoenc co ACC feeder. "0.06.*77.
CORPORATE NAME OF FOREIGN CORPORATIONS.

SCOPE: ACC sec. 710 inpcses upon foreign corporacions
seeding a cerclfi j;aca of auchoricy unser sec. 70S che sace
lincacicns wish respecc co a corporace cane which are
inposed upon donesdc corporacions by ACC sec. 135.

CHANGE IN "TIMER ALASKA 1AV» ACO sec. *10 represencs a
noainec concent or corner AS 10.1S.506 and is based upon
Seccion 103 of che MSCA. Subseccion (3; has been added co
che cexc of che fomer acc Ir orcer co subjecc foreign
corporacions co che sane rescriccions inocsec upcr. ceresole
corporacions by ACC sec. "33. For a rationale of chese
rescriccions, see official ccmer.c co ACC Sec 1f.

Official Ccccrenc cc ACC 5ecc-.cn "7.06.7:3.
ASSUMED CORPORATE NAME.

SCOPE: In order co accomodate a foreign corporacion while
ac ir.o sane cine vindicating che policies of Alaska law wich
respecc co che pemissible cor.cenc of a corpcrace nane, ACC
sec. 723 perries a corporacion cisablec by sec. 713 frcn
using 1ics accual nane co adopc an assuneo r.ane which, if ic
13 pemissibie under sec. 720, is che nane under which ic
elects co do business in chis scace.

In order chac any inceresced perscn nay crack che erne
Identity of a foreign corporacicn operating in Alaska under
an assured nane, sec. 723(b) recuires che connisdion co
nair.cair. records which cross reference che accual and
assured r.anes of ail foreign corporacicns aucnoricad co
cransacc business ir. chis scace.

CHANGE ::: FIRMER A".ASKA laV: ACC see. ™3(a) is based uocn
comer ro j.vj.ctr v.-.ic-. vas caker. frcn feeder. 93(c).1)
of che M3CA. Wording c.-.anges have been race 1in order co

avoia anv confusion m coordinating cnis seccion wich ACC
sec. 7207

fee. 213(b) 1is new ar.d replaces che corner requirenenc chac
a corooracicn using an assuneo r.ane identify ics true
corporace r.ane in ail advertising, contracts. anc ocher
iega. coccrcr.es wich a scner.e w.-.ereoy my mcorescec carcv



Senacor Seccye Fahrenkanp
Page 176
May 7. 1937

nay resorc co records nair.cained by che cemissior.er uhich
are cross referenced as co accual and assumed naces of
foreign corporacions.

Official Cocmenc ca ACC Seccion 10.06.725.
CHANGE OF NAME 3Y FOREIGN CORPORATION.

SCOPE: ACC sec. 725 furehers che policy wich _.especc co
permissible and impermissible cor.cenc of corporace r.anes by
providing rhac a foreign corporacion auchcriced co cransacc
incrascace business in Alaska will have chac righc suspenced
if ic were co change 1i.cs nane co one which was violacive of
any prevision of sec. 720.

CHANGE IN FORMER ALASKA LAN: ACC sec. 725 is a reenaccnenc
wichouc c.-.ange oc comer no 10.05.609 and is based on
Seccion 109 of che MSCA.

Official Conmenc co Seccicn 10.06.723.
APPLICATION FOR CERTIFICATE OF AUTHORITY.

ACC sec. 723"s concenc is self-evidenc. Ic represencs a
reenaccnenc wichouc change of fomer AS 10.05.612. Ic is
based upon Seccion 110 of che M3CA.

Official Ccnnanc co ACC Seccion 10.06.730.
CONTENTS OF APPLICATION.

SCOPE: ACC sec. 730 specifies che subjecc naccer and
incoraacicn which cusc be included in an aoplicacicn for a
cercificace of auchoricy co crar.sacc incrascace business 1ir.
Alaska. Three of che- enuneracec icens nay be unfamiliar co
foreign counsel.

Sec. 730(5) goes beyond che scacenenc of purpose wnich che
corporacion proposes co pursue in Alaska co reuuire a
seleccion fron che idenciflcaclon code escablished under ACC
sec. 950 of-che cadets) which nose closely describes che
accivicies m which che corporacion will engage in chis
scace.
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Sec. 730(1." requires chac Cr.e application include che r.ace
ar.c address of each alien affiliace (ceccr.ed in ACC sec.
990(2) and (3)). che oercer.cage of oucscanding shares
concrolled by each alien affiliace, ar.d a specific
descripcion of che nature oi che relacisr.ship becveen che
foreign corporacicn and ics alien affiliace.

Sec. 730(13) requires chac che applicacion scace che name
and address of any person(s) owning ac lease five percenc of
che shares, or five percenc oi any class of shares, and che
percencage of che shares cf class of shares owned by chac
person or chose persons.

CHANCE IN FORMER ALASKA 1Ah*: ACC sec. 730 is a reenaccnenc
wicr.ouc cr.ange o; comer .ii 10.05.615 as amended. "«ich che
excepcion of che chree icecs noced above, ic is based upcn
Seccion 110 of ehe M3CA. Noce chac che changes in che ACC
financials (Arcicle a) are noc applicable co foreign
corporacions. Thus, references in prior law co "par value"
and "scaced capical” have been recained cc accpmncdace
foreign corporacions which employ cradicional financial
rescraincs on che dissipacion of assecs.

Official Cocmenc co ACC Seccion 10.06.733.
FILING OF APPLICATION FOR CERTIFICATE CF AUTHORITY.

SCOPE:- ACC sec. 733 requires che filing of che original and
an exacc copy oi che applicacion for a cercificace of
auchoricy using forms prescribed and furnished by che
commissioner. The manner of signacure and verification
requirenencs are also specified. Processing by che

commissioner shall be according co che uniform procedures
escablished under sec. 910.

CHANGE 7N FORMER ALASKA LAN: ACC sec. "33 is a reenaccnenc
wicn cr.anges o: corner Ao "0.05.613 anc 621 and 1is based
upon Seccion 111 of che MSCA. Sec. "33 has been technically
rewritten co parcicipace in che consolidation of scacucory

ir.scruccions co che cor. Hor.er rerarcing che processing of
filed documents (ACC st 110).

Official Commenc co ACC Seccicn "0.06.~35.

EFFECT OF CERTIFICATE OF AUTHORITY.
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SCOPS: ACC sec. 735 parallels sec. 213 by escablisMng a
"orcghc Line"™ evenc upon vhich che auchoricy co cransacc
incrascace business is granced by che Scace of Alaska. In
reenaccir.g che concenc of sec. 735 ic is che incencion oi
che legislature co disapprove any doccrir.e of "de 1iacco" or
"coloraole” cccpliance wich che provisions of chis Chapcer
as creacing any righc co cransacc incrascace business in
Alaska.

CHANGE IN FORMER ALASKA LAV: ACC sec. 735 is a reenaccnenc
vicnouc change or comer AS 10.05.624. Ic is based upon
Seccion 112 of che MBCA.

Official Cooen: co ACC Seccion ™.06.723.
AMENDED CERTIFICATE OF AUTHORITY.

SCOPE: ACC sec. 738 obliges a foreign corporacicn which
cnanges ics corporace nane or desires co pursue an
incrascace purpose in Alaska ocher chan che purpese(s) sec
forch in ics applicacion for a cercificace of auchoricy co
obcair. an amended cercificace oi auchoricy as a precondicion
co tffeccing such change.

CHANGE 1" FORMER ALASKA LAW: ACC sec. 738(a) is a
reenaccnenc wicnouc cnange of former AS 10.05.657. Sec.
738(b) is new and conforms che encire seccion to Seccicn 118
of che M3CA. Subseccion (b) was added co clarify che filing
procedures for aoendnencs co che cercificace of auchoricy.

Official Cocmenc co Seccion 10.06.760.
POWERS CF FOREIGN CORPORATION.

SCOPE: Consonanc wich the obligacion co excend che equal
proceccion of che laws, ACC sec. 740 escabiishes chac an
auchorized foreign corporacion shall have che same powers as
would a domescic corporacion organized for che purposes
scaced in che applicario.n for or amendmenc co che
cercificace oi auchoricy. Sec. 7-0 1is noc incended co and
does noc increase che powers jf sr. auchorized foreign
corporacion beyond chose permit id under che laws of the
scace of ics 1incorporacion. The scacucory praclamacion chac
a foreign corporacion ". . . is subjecc co che ducies.
rescriccions, penalcies and liabilities now or hereafter



Senacor 3eecye Fahrenkanp
Page 179
May 7, 1987

inposed upon a donescic corporacion . . . is noc incended
co inpose che general provisions of che ACC.

CHANCE IN FORMER ALASXA LAW: ACC sec. 740 is a reenaccnenc
wicnouc cr.ange oc romer Ad 10.05.603 and is based upon
Seccion 107 or che MBCA.

Official Cctnoenc ro ACC Seccicr.s:

10.06.743. REVOCATION OF CERTIFICATE OF AUTHORITY:

10.06.745. LIMITATIONS ON REVOCATION CF CERTIFICATE CF
AUTHORITY:

10.06.748. ISSUANCE OF CERTIFICATE OF REVOCATION:

10.06.750. EFFECT CF CERTIFICATE OF REVOCATION

SCOPE: ACC secs. 743, 745, 748, and 750 auchorize,
reguiace, and decemine che effecc of a cercificace of
revocacion 1issued by che cocaissioner. The pouer of
revocacion under sec. 743 1is sinilar co che cocaissionerls
power co involunearily dissolve dooescic corporacions under
ACC sec. 630. The sixcy (60) day nocice and grace period
escablished by sec. 745 is also sioilar co che procedures
lioicing che cocaissioner®3 power co effecc involuncary
dissolucion. If che cercificace of auchoricy is revoked
pursuanc co sec. 748, sec. 750 declares chac che foreign
corporacion is no longer auchorized co cransacc incrascace
business in Alaska. Furcher cransaccion of such incrascace
business would subjecc che foreign corporacion co che
provisions of sec. 710.

CHANGE IN FORMER ALASKA LAV: ACC secs. 743, 745, 748, and
750 are reenaccuencs wicnouc change of forcer AS 10.05.675,

678, 681, and 684. They are based upon Seccions 121 and 122
of Che MBCA.

Official Ccnnenc co ACC Seccions:

10.06.753. REGISTERED OFFICE AND REGISTERED AGENT OF
FOREIGN CORPORATION:

10.06.758. CHANCE OF REGISTERED OFFICE OR REGISTERED AGENT
OF FOREIGN CORPORATION:

10.06.760. FILING OF STATEMENT CF CHANGE.

SCOPE: ACC secs. 753 . 758 . and 760 parallel secs. 150. ".65
ana 1.0 respeccmg donescic corporacions. They oblige
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auchorized foreign corporacions co designace boch a
regiscered office and a regisceret”. agenc, govern che change
of such office or agenc, and escablish procedures for
nocificacion of che commissioner.

CHANGE XV FORMER ALASKA LAW; ACC secs. 753. 758. and 760
are reenaccmencs wicnouc cnange of former AS 10.05.627, 633,
and 636. They reflecc che concenc of Seccions 113 and )U
of che MBCA.

Official Commenc co ACC Seccions:

10.06.763. SERVICE OF PROCESS ON FOREIGN CORPORATION!
10.06.765. SERVICE ON COMMISSIONER;

10.06.768. RECORDS KEPT BY COMMISSIONER:

10.06.770. PROCEDURE NOT EXCLUSIVE.

SCOPE; ACC secs. 763, 765, 768 and 770 balance che needs of
a parcy desiring Co iniciace licigaeion againsc an
auchorized foreign corporacion in Alaska wich che need of
chac enci”"y co maximize che circumscances in uhich nocice
and service of process will be accual as opposed co
conscruccive. ACC sec. 765 is a reenaccnenc of language 1in
former AS 10.05.642 uhich uas incerpreced in tlorchem

Su IT . Curciss-Wrizhc Corooracicn. 397 ?.2i 1013,
nﬁT' 5 tTQBSj, as noc oeing rescncceo by che "Cransaccing
business wichin che scace™ definicion and exclusions of ACC
sec. 718. s

Therefore, uhile sec. 765 speaks co che face of boch
auchorized and no longer auchorized foreign corporacions, 1Iic
is likely co be incerpreced as providing nachinerv for
subscicuce service upon a foreign corporacion uhich uould
noc, by vircue of sec. 718, have been required co secure a
cercificace of auchoricy, buc uhich has che reauisice
minimum concraccs wich Alaska co varranc an asiercion of
jurisdiccion by an Alaska courc. See also ACC sec. 175(b).

CHANGE IN FORMER ALASKA LAW; ACC secs. 763, 76S. 763, and
770 are reenaccmencs wicnouc subscancial change of former

AS 10.05.639, 642. 645, and 643. They are based upon
Seccion 115 of che MBCA. The 1incorporacicn by reference in
sec. 765 of sec. 175(b) is r.eu and alcers che lau insofar as

sec. 175(b) relied upon Seccion 57.075(3) of che Oregon
Revised Scacuces,
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Official Ccmmenc :o0 AC. Saccfcn "0.03.7*5.
ORGANIC CHANGE OF FOREIGN CORPORATION.

SCOPE: Whenever a foreign corporacir * is involved in an
"organic change" (defineo in ACC sa .. 990(26)), r.ocificacion
of che cocnissioner is co be cade jy filing a copy of che
arcicles of merger, consolidacion, exchange or
reorganizacion auchencicaced by che prcper auchoricy in Che
jurisdiccion in uhich ic is domescicacec. No amendmenc of
che cercificace of auchoricy is necessary unless che
corporace nane or purposes co be pursued in checonduce -J
incrascace business in Alaska is alcerec.

CHANGE IN FORMER ALASKA *-AN: ACC sec. 775 is a reenaccnenc
uichouc suoscancive cr.ar.ge of fomer AS 10.05.551. Ic is
based upon Seccion 117 of che MBCA wich eamincloey changes
co clarify che scope of che seccion and conform co che sc/ie
of che ACC.

Official Cocmenc co ACC Secclcns:

10.06.778. WITHDRAWAL OF FOREIGN CORPORATION)
10.06.780. CONTENTS OF APPLICATION FOR WITHDRAWAL;
10.06.783. FORM OF APPLICATION FOR WITHDRAWAL;
10106.785. FILING OF APPLICATION FOR WITHDRAWAL;
10.06.738. EFFECT OF CERTIFICATE OF WITHDRAWAL.

SCOPE: ACC secs. 778, 730, 735, and 738 provide for che
oraeriy and official uichdrawal of a foreign corporacion
fron Alaska. If chese procedures are r.oc followed, and che
brighc line evencs of secs. 785 and 788 observed, che

foreign corporacion would have a concir.ued liabilicy for
caxes and fees.

CHANGE IN FORMER ALASKA LAW: ACC secs. 77S. 730, 733. 735,
am .so are reenaccmtncs or fomer AS 10.05.660. 563, 666.
669. ar.d 672. They are based upon Seccions 119 and 120 cf
che MBCA. Sec. 785 has been rescaced co observe che
consolidacion of procedures effecced by ACC sec. 910.

Official .cmsen: cc ACC Seccions:

«0.06.305. BIENNIAL REPORT OF DOMESTIC AND FOREIGN
CORPORATIONS;
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10.06.808. CONTENTS OF BIENNIAL REPOST:
10.06.811. FILING OF PIENNIAL REPOST.

SCOPE: ACC secs. 80S, 808, and 311 escablish on che pare of
eacn cocascic corporacion and each foreign corporacion
auchorized co cransacc business 1in chis scace, an obligacion
co file a biennial reporc vich che Ceoarczenc of Czrzerce
and Econcnic Developcenc. Prior co 1980 former Alaska lau
required chac chese reporcs be fi.ed on an annual basis.

The 1980 session saw che legisiacure replace chis
reauiremenc uich a biennial obligacion supplemer.ced by sec.
813 % obligacion co updace che reporc uich ”respecc co”~
inporcane, specified pareiculars.

CHANGE IN FORMES ALASKA LAW; ACC secs. 305, 808. ar.d 811
are preoicacea upon rorzer AS 10.05.699, 702, ana 705 a3
amended by S3 112 (1980). These provisions of fcrzer Alaska
lau were based upon Seccions 125 and 126 of che MSCA. Sec.
811(d) 1is new and was suggesced by che Deparczenc of
Cocmerce ar.d Econocic Developnenc. Ics purpose is Co
eliminace che possibilicy chac che sec. 808 informacion
would noc be available on a newly formed or auchorized
corporacion.

Official Ccmmenc co ACC Seccion 1Q.C6.313.

FILING NOTICE OF CHANGE OF OFFICERS, DIRECTORS, FIVE PERCENT
SHAREHOLDERS. AND ALIEN AFFILIATES.

SCOPE: Sec. 813 refleccs che incense concern of che scace
chac ic be informed as co che idencicy of of"icers,
direccors, five percenc shareholders, and alien ar"fi.xaces
as chese are defined in Che ACC.

CHANGE IN FORMER ALASKA LAW: ACC sec. 813 is predicaced
upon rorzer AS i0.05. 706 as en".cced by S3 112 (1930).
Official Cocmenc co ACC Seccicn 10.06.315.

PENALTY FOR FAILURE TO FILE BIENNIAL REPORT.

SCOPE: ACC sec. 815 tmoo”ss a sanccion applicahle co any
rai.ure or refusal o* file che bLennial reporc lsquired by

chis Chapcer. The scheme .ai-oses a scricc liabilicy
scandard cor compliance.
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CHANGE 111 FORMER ALASKA LAW: ACC sec. 313 1is predicaced
upon comer no .0.uo./71 as aner.cea by S3 113 (1930). The
general provision 1is based upon Seccion 133 or che M3CA.

Official Ccmenc co ACC Seccion 7.06.813.

INTERROGATORIES BY COMMISSIONER! JUDICIAL PROCEEDINGS TO
CONTEST.

SCOPE: ACC sec. 318 is incended co granc broad powers co
cbe cocaissioner co ueilire incerrogacories in order co
ascercain conpliance wish or violacions of chis Chapcer.
Such 1incerrogacories are liniced as co subjecc naccer or
excenc in chac chey nusc be reasonably necessary co enable
che connissioner co discharge che funcciens 1inposed upon his
office by chis Chapcer.

Subseccion (d) is designed co pemic eicher a corporace or
individual person faced wich incerrogacories propounded
under subseccion (a) co judicially concesu eicher che cechod
of propounding (subseccion (b)>, che subscancivescope of

rhe requesc (subseccion (a)), or che confidencialicyor che
infornacion disclosed (sec. 820). The ocwer of Cho superior
courc co nodify or sec aside che cocmissicrer”®s
incerrogacories shall be broadly construe .

CHANGE IN FORMER ALASKA LAW: ACC sec. 313(a), (b), and (c)
is preoicaceo upon comer AS 10.05.777 and Seccion 137 of
Che M3CA. Subseccion (d) is nooeled afcer AS 15.52.210(f)
and 1s designed co provide che cargec of incerrogacories
propounded under chis seccion an opporcunicy for a judicial
concesc before incurring nisdeneanor consequences of a
refusal co fully cccply.

Official Ccmenc co ACC Seccion ™.05.310.
CONFIDENTIALITY OF INFORMATION DISCLOSED 3Y INTERROGATORIES.

SCOPE: ACC sec. 820 is incended co exenpc che answers co
incerrogacories propoundea under sec. 3;3 frcn che
disclosure -equirenencs cc AS 09.15.110 and AS 09.23.120.
The lacer seccions of Tide 9 provide chac scace aser.cv
records are public records unless specifically provided

ochervise by scace law. ACC sec. 310 soecifics"llv provides
ocherwise.
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Noce chac a failure on che pare of che ccsrcissior.er co
observe che injunction of sec. 320 vouid be grounds for a
courc co licic or sec aside cha incerrogacories ur.cer sec.
813.

CHANGE Il FORMER ALASKA LAW: ACC sec. 820 is a reenacccenc
or corcer *b U.O]. ana is based upon Seccicn 138 of che
MBCA. *

Official Cocaenc co ACC Seccion 10.06.823.
FAILURE TO ANSWER I1JTERROCATORIES.

SCOPE: ACC sec. 823 escabiishes chac any corporace or
nacural person who fails or refuses co sake a cisely, full
and cruchful answer co incerrogacories propounded by che
cosslssloner under sec. 818 shall be guilty of a
nisdeneanor. Furcher, Che cocaissioner shall noc be under
any obligacion Co rile any docunenc co which che
incerrogacories relaca uncil Chey have been properly
answered and need noc file che docur.enc if che answers co
chose Incerrogacories disclose chac che docusenc does nor
conforo co che provisions of chis Chapcer.

CHANGE 1IN FORMER ALASKA LAW: ACC SfC. 323 conbines
provisions or corner As 1u.05.783, ."86, and 777 which were
predicaced upon Seccions 135, 136, and 137 of che MBCA. No
change in che foraer subseancivt, concenc of Alaska law has
been wroughc by .sec. 823.

Official Cocaenc co ACC Seccion 10.06.825.
PENALTIES IMPOSED UPON OFFICERS AND DIRECTORS.

SCOPE: The failure or refusal of an officer or direccor co
saAe cisely. full, and cruchful answers co incerrogacories
propounced oy che connissioner under ACC sec. 313 has been
rendered a sisdeceanor by sec. 823. ACC sec. 325 goes
beyond chis requirenenc co iaposa aisdemeanor ccnseouences
upon any officer or direccor of a donescic or foreian
corooracicn who signs any-arcicles. scaceaenc. reoofc,
applicacion or ocher docunenc filed wich che cocniss"oner
che concenc of which is "known" co be false.
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For che puroose of chis seccion ic should be renemoerec chac
under the ACC secs. -50(b) anc -33(e) chere is an active
ducy of ir.cuiry cocmcensurace wich che good faich effores of
a reasonaole person in like circumstances. A cefendanc
unaole co oecor.scrace conduce conforming co chis scandard
would r.oc be aole co claim lack of "knculedge" for purposes
ol evading che penalcies imposeo by sec. 325.

CHANGE IN FORME?. ALASKA -AW; ACC sec. 325 represents a
mccicicacior. o: comer aoTQ.0S.0SS as amended by S3 112
(1980). As wich che former provision, sec. 325 is
precicaced upon Sec. 12c of che MBCA.

Official Cc- enc :: ACC Seccion "C.06.;23.

SCOPE: ACC sec. 323 escabiishes a filing fee cor boch
ccmescic and foreign corporacions ooir.g business in Alaska
and fixes in che Deparcmenc of Commerce and Economic
Deveioooenc che power co sec che amounc by regulacion.
However, while che deparcmenc has che power co decermir.e che
amounc of such fee, sec. 328 nandaces chac ic be fixed
wichouc reference co che amounc of auchorined capical scock
of che corooracion. Hoc for profic corporacions®. organized

under AS 10.20, and cheir foreign councerparcs are exenpced
from chis provision.

CHANGE IN FORMER ALASKA LAW: ACC sec. 323 is a codified
version o: corner Ao 1u.uo0.708 (Seccion 130 of che M3CA) as
amended by S3 112 (1980). Reference cc shares wichouc oar
value in che former scacuce have been eliminaceo following
che ACC"s descruccion of chis concepc. Notwithstanding, par
value concinues co he a viable concepc in ocher
jurisdictions and che commissioner may cake such factors
inco sccounc in framing che concenc cc departmental
regulations.

Official Commenc co ACC Seccicn 1Q.0S.33C.

FEE5 CM APPOINTMENT OR REVOCATION OF APPOINTMENT OF PROCESS
ACENT CR CHANGE CF AGENT*"S AEDRESS.

SCOPE: ACC sec. 320 escabiishes che appoincmenc and cor.senc
or s process sger.c by a foreign corporation ir. Alaska as an
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occasion for che Imposicion of a fee escablished by
reguiacion by che Deparcmenc of Commerce ar.d Economic
Developnenc. The revocacion of che appoincmenc of a
residenc agenc presence che foreign corporacion uich a
second occasion for che inposicion of a Subseccion (b)
secs forch che circumscances in vihich che regiscered agenc
who has changed che agenc"s address or resigned is co say a
fee for filing che scacemenc provided in ACC sec. 170(a) and

(OF

CHANGE IN FORMS? ALASKA LAW; ACC sec. 330 represencs a
rearazcing uicncuc suoscancive change oi former AS 10.05.714
uhich had been based upon Seccion 128 of che MBCA.

Official Commenc co ACC Seccions:

10.06.833. FEES AND PENALTIES PAYABLE OH WITHDRAWAL OF
FOREIGN CORPORATION;

10.06.835. FEES ON DISSOLUTION OF DOMESTIC CORPORATION:

10.06.338. TAXES. PENALTIES, AND FEES ON FILING CERTIFICATE
17 DISSOLUTION OF FOREIGN CORPORATION;

10.06.840. FEES FOR CERTIFIED COPIES OF DOCUMENT;

10.06.843. OTHER FILING FEES.

SCOPE: ACC secs. 833-843 escablish che indicaced evencs as
occasions for che imposicion of fees uhich are co be
escablished by Che Deparcmenc of Commerce ar.d Economic
Development

CHANGE IN FORMER ALASKA LAW: ACC secs. 833. 835, 338, 840,
and 643 reenacc wicnouc suoscancive change former

AS 10.05.750. 753. 756, 762, and 747 as amended b* SB 112
(1980).

ofticial Commenc ~0 ACC Secclcns:

10.06.345. BIENNIAL CORPORATION TAX; PENALTY FOR
NONPAYMENT ;

10.06.343. FAILURE TO PAY TAX OR MAKE REPORT AS PRECLUDING
SUIT 3Y CORPORATION:

10.06.850. COMMISSIONER TO INSTITUTE SUITS TO COMPEL
PAYMENT;

10.06.853. FAILURE TO PAY TAX AS EVIDENCE CF INSOLVENCY;



Senacor Beccye Fahrenkacp
Page 187
May 7, 1587

SCOPE: ACC sees. 545-353 1inoose cn boch donescic and
foreign corporacions doing business in Alaska a biennial
corporacion cax ano fin :-e consequences for failure co nake
paynenc of such caxes.

CHANGE r:i FOP.VER AIASXA UV : ACC secs. 345-358 represenc.
vTcK suer, nooincacicns as are hereafcer ner.cior.ed. a
reenaccnenc of forcer AS 10.05.717, 710. 713. 715. 765. and
766. . In cum, chese previsions are precccaced user. Seccions
132, 133. and 134 of che >13CA. ACC sec. 350 has subscicuced
che Cocaissioner of che leparcner.c of Connerce and Econcoic
Developnenc for che Acccmey General as cr.e scace official
co ccmence suic co ccnpel che paynenc of che biennial
corporacion cax.

Official Ccnnenc co ACC Section "0.06.3:3.
APPEAL FRCK REVOCATION CF CERTIFICATE OF AUTHORITY.

SCOPE: ACC secs. 663 and 915 ucilice che superior courc for
cne purpose of contesting any disapproval of any docunenc or
the revocacion of any cercificace of auchoricy. ™ In each
inscance, upon compliance wich che procecure sec our. ir.
Chese seer ions, che appellant is enciclea co a trial de novo
on che dispuced caccer and che courc is enpouered co suscaln
Che cocaissioner or co order che cocaissioner co cake such
action as shall, cc che crourc, appear proper.

CHANGE 1:: FORMER AIAGi*A LAW: ACC secs. 363 ar.d 915 are
reenaccncncs wicr.su: orange of femer AS 12.05.792 and 739
and are based upon Section 149 of che M3CA.

Official Ccraer.c :o ACC Section -06.3:3.
CANCELLATION OF CERTIFICATES ISSI”D AND FILINGS ACCEPTED.

SCOPE: ACC sec. 365 recognizes cha; - che volure of docunenc*
presented co che ccnaissicr.er for T Jing nav veil preclude a
full opportunity for a cecemmecio#&n ar cheir scace of
compliance wich che provisions 1ir. ¢ :iA lhaocar. To the er.d
chac che directives of che Chapter ::ay be vindicated, sec.
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865 gives che cocaissioner a period of one year in which co
discover che defeccs and co acc upon chen. If che deferc is
such chic ic wouia have been grounds for refusal co issue
che cercificace of accepc che"filing, and che discovery is
oade within one year, che cocaissioner is empowered co give
nocice of cancellacior. and. upon compliance wich che furcher
provisions of Chis seccion, co cancel che cercificace issued
or filing accepced.

CHANGE IN FORMER ALASKA LAW: ACC sec. 865 is a "eenaccmer.c
wicn one change or roraer AS 10.05.794 as amended by SB 112
(1980). The alceracion in language co che firsc sencence Iis
incended co make ic clear chac che ground for cancellacion
muse be one which exisced ac che cime of che original filing
or issuance of che cercificace. Canceliacicns on any ocher™
grounds muse be auchorized by ocher law.

Official Commenc co ACC Seccion 368.
FORMS TO BE FURNISHED BY THE COMMISSIONER.

SCOPE: ACC sec. 868 grancs co ehe commissioner che righc co
prescribe che concenc of forms for any reporc :equired by
Chis Chapcer. As co boch required reporcs and all ocher
documencs co be filed in che office of che commissioner or
deparcmenc,” sec. 868 obliges che cotar.issioner co furnish
appropriace forms.

CHANGE IN FORMER ALASKA LAN: ACC sec. c63 is a reenaccnenc
wichouc cnange or romer AS 10.05.798 and is based uoon
Seccion 142 of Che MBCA.

Official Ccmmenc co ACC Seccion 10.06.370.
IDENTIFICATION CODE.

SCOPE: ACC sec. 87C furchers che scace®s inceresc in
cracxing business accivicies wichin Alaska and co chac end
olreccs che commissioners of che Deparcmencs oi Revenue and
of Commerce and Economic JJevelopmenc co joinclv escablish
and adopc a coied Lisc of business accivicies and make such
lisc available co che public.
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CHANCE IN FORMER ALASKA LAW: ACC sec. 370 is a reenacccer.c
viznouc cr.ar.ze or :crcar Ao 10.05. 799 ar.d was added co caa
scacucory law or Alaska by S3 112 (1980).

Official Ccccenc co ACC Seccion iQ.06.905.
Voting of shakes.

SCOPE: ACC sec. 905 clarifies chac che references co ACC
secs. 990(5). 990(6), and 415 Co a najoricy of shares rear.s
a najoricy oi shares encicled co voce ur.cer che arcccles oi
incorporation. The ACC enfranchises shares r.oc enfranchised
by cr.e arcicles ir. only a few liniced sicuacicns; 1i.e.,
crass vocir.g on anendcei.ics co che arcicles and organic
changes.

The second sencence cakes 1ic clear chac voces disqualified
fron vocing on a naccer are noc co be cer.siderec
"oucscanding" any decernir.acion regarding whac
consciences a "quorua"*or a "najoricy".

CHANGE IN FORMEK AIASXA LAW: ACC sec. 905 is caken frcn GCL
Seccion M2, ic is wicnouc precedenc in Alaska lau.

Official Comenc co ACC Seccion "0.06.910.
PRIOCESSING OF WRITINGS FILED WITH THE COMMISSIONER

SCOPE: ACC sec. 910 direccs che connissioner co review
docucencs filed for confornicy co law and ascertain whether
all fees and corporacion taxes have been paid by che
corporacion. If no inadequacy or delinquency is noced, the
original and an exacc copy of che vricir.g are co he endorsed
wich che word "filed" and che dace. The exacc copy is co he
filed in che office. The original 1is co he returned cc che
corporacicn along wich any writing, suer, as a certificate oi
incorporation, acer.dcenc. nerzer. consolicacicn. exchange,
auchoricy, or dissolution, which che cotmissis.. Is co issue.

CHANCE IN FORMER ALASKA LAW: In forcer AS 10.05, che
naccers ccverea m ACC sec. 910 were reseated r.unerous
cices. see comer AS 10.05.081. 153. 238. 203. 2 7. 329.
357. 402. 463 . 433, 5".. 513, 52°. and c69. All of these
seccions have been consolidated inco ACC sec. 9"C withcuc
subscancive ispacc. thus screr.nlining the ACC.
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Official Cogent co ACC Section 10.06.91S.
DISAPPP.OVAI. OF WRITING BY COMMISSIONER: APPEAL.

SCOPE: ACC sec. 915. like ;.«E e63, utilises che superior
courc for the purpose of contesting arc disapproval of any
docunenc or the revocation of any r.ari".ificate of authority.
In each instance, upon coopliance wich che procedure sec ouc
in chese suctions, che appellanc is encicled co a crial de
novo on chr: dispuced naccer and che c jure is empowered co
susca®.n che cocr.ssion or order hin co cake such accion as
shall, co che courc. appear proper.

CHANGE 111 FORME?. ALASKA LAU: ACC secs. 363 and 915 are
reenaccnencs wicnouc cnar.ze of fomer AS 10.05.792 and 739
and are based upon Seccion I1CO of che MBCA.

Official Cocaenc co ACC Seccion 10.06.920.

WRITINGS( CORRECTIONS.

SCOPE: In cases of writings uhich have been filed buc are
discovered to have ninor errors, ic is useful Co be able co
correec che niscakes wichouc affecting che effeccive dace of
che writing filed. ACC sec. 920 pemiss such correccions
and secs forch a procedure for caking chen. The scope of
errors which nay be correcced is r.oc precisely defined by
che language or he scacuce. buc ic is che incenc oi che
legisiacure chac any mjijrr ooission or nisinfomacion
existing in an original wricing nay noc be correcced by che
procedure creaced under 1in chis seccion.

CHANGE IN FOP-MER ALASMA LAW: ACC sec. 920 derives from BCL

Seccion ii)5. Minor 1ianguige alterations wichouc subscancive
inpacc have been made..

Official Coccer.c co ACC feccion 10.06.925.

WRITINGS AS EVIDENCE.

SCOPE: ACC sec. 925 specifies chac certain writings and
cercificacions ov che corsaission of che absence oi a riling
are co be regarded as prioa facie evidence oi che faces

scaced in che vricing end che execution or nor.execucicn
chereof.
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CHANGE IN ~OHHE?. AITASXA "AN: ACC sec. 925 1is aeaoced frcn

3C1 ieccior. >uo. fie .ar.guaze m suoseccirn (a) u sizilar
co forcer AS 10.05. 795, vhich vas zocelec uoon MBCA Seccior.
141.

Official Cocaenc co ACC Seccicr. -0.06.920.
CORPORATE SEAZ. AS EVIDENCE.

SCOPE: ACC sec. 930 creacs che presence of a corporace seal
on a vrieing purporcing co be execuced by auchoricy of
eicher a donescic or foreign corporacion as priza facie
evidence chac che vricir.g vas so execucec.

CHANGE IN FORMER AL nA LAV.": ACC sec. 930 is predicaced on
Seccion 107 or cr.e ,«i3Cl. and is vichour precedenc in forzer
Alaska lav.

Official Concenc co ACC Seccion 10.06.935.
WAIVER OF NOTICE.

SCOPE: A vriccen valver of nocice, vhecher execuced before
or aicer che cice scaced for r.ocice. is equaced co che

giving of nocice in any sicuacien vhere nocice a direccor
or shareholder is required.

CHANCE IN FORME?. ALASKA LAW: ACC sec. 935 is a reenaccnenc
or roraer AS i0.05.a0<<, cased upon MBCA Seccion 144

Official Commenc co ACC Seccion 10.06.950.

POWERS OF COMMISSIONER.

SCOPE: ACC sec. 950 is incended as a bread granc of
ncr.subscancive aoainiscracive auchoricy co che cczaissicr.er
of che Deparcnenc of Comaerce and Econccic Development The
liniced auchoricy of che commission or che deparcnenc co
aaopc regulacions co furcher che provisions and objeccives
cf chis Chapcer is sec forch in ACC sec. 953.

CHANCE 1IN FORMER ALASKA LAW: ACC sec. 950 is a reenaccnenc
wicnouc cnange cc corner Aa 10.05.813 and is based upon
Seccion 139 of che MSCA.
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Official Commenc co ACC Seccion 10.06.953.
RECITATIONS.

SCCPS: ACC sec. 953 is incended as a rescriccive granc of
rji.e caking auchoricy co che cocaissioner and Deparccenc of
Commerce and Economic Developmenc. Such a power cusc be
exercised in conformicy wich che Adainiscracive Procedure
Acc (AS 44.62). and aay be invoked only wich rcspecc co
specific references co rule aaking auchoricy concair.ed in
chis Chapcer.

CHANGE 111 FORMER ALASKA LAW: ACC sec. 953 represencs a
reararcir.g oc rormer Ao u.05.823 designed co cake clear che
rescriccive nacure of che granc of rule oakir.g auchoricy.

Fees: Auchoricy co escablish various fees by regulation is
sec ouc 1in seccions chroughouc che bill. Seceing oi fees
comes under public scruciny chrough publicacion and hearing
requiremencs of che Adainiscracive Procedure Acc. Since
chac scruciny should provide adequa:e proceccion againsc
seccing of excessive fees, a foraer seccion AS 10.05.773 is
noc carried over inco che ACC. Thac seccion sec a ceiling
on fees increases based upon changes in che consucer price
index, ofcen an inaccurace gauge of changes in che cosc of
processing documents.

Official Commenc co ACC Seccion 10.06.955.
APPLICATION.

SCOPS: :C sec. 955 makes che new code applicable co
donescic corporacions organized under former AS 10.05 and,
co che excenc provided generally in Arcicle 10 and expressly
elsewhere, co foreign corporacions. As co foreign
corporacions. ic is imporcanc co noce chac beyond che
provisions of Arcicle 10. provisions in Arcicle 11 and ACC
sue. 488 on direccor and officer liabilicy are soecifically
applicable by cheir cerms.

Subseccion (b) makes ic clear chac che exiscence of
corporacions formed under prior law is r.oc affected.

However, 1ic is imporcanc co scrcss chac che new law does nec
apply co exiscing corporacions and may affecc many asoeccs
of che incemai governance of such corporacions. The
requiremencs as co formacion of corporacions do noc affec"”
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exiscing corporacions except co che excenc provided 1in
Arcicle 12.

Subseccion (c) cakes ic clear chac che new law dees noc
affect L"egal disputes preexisting che er.accnenc oc che ACC.

CHANCE IN FORMER ALASKA LAU; Subseccion (a) is a modified
version or sul. ieccion 1ivJ; ic replaces corner AS 10.05.316,
based upon M3CA Seccion U7, Subseccion (b) is a modified
version of GCL Seccion 102(b): 1i: replaces former

AS 10.05.816. based upon MBCA Seccion 117. Ic supplenencs
AS 01.10.100.

Official Comment co ACC Seccicr. 10.06.955.
PROVISIONS CONSTRUED AS RESTATEMENTS AND CONTINUATIONS.

SCOPE: Much of che ACC represencs a reenaccnenc of former
Ai.asi<a law. eicher verbacim or wich oinor changes co conform
co ACC usage and scyle. These reenactsencs arc co be
conscrued as rescacenencs and ccncinuacions of prior law.

CHANGE IN FORMER ALASKA LAU; ACC sec. 958 is Caken fron GCL
Seccion 2.

Official Cocmenc Co ACC Seccion 10.06.960.
CORPORATIONS ORGANIZED UNDER P.L. 92-203.

SCOPE: Under P.L. 92-203, che Alaska Nacive Claims
Settlement Acc, eicher che general business corporacions
code or che nonprofic corporacions code of Che Scace of
Alaska 1is co be used co organize Che encicles which will
hold che assecs discribuced chrough ANCSA. Due co che
special nacure of chese corporacions and che federal
requiremenc chac che corporace form of business be used, a
variecy of special provisions apply Co Nacive Corporations.

The capitalisation of Nacive corporacions, discribucions co
shareholders, approval of plans of merger or consolidacion
and che liabilicy of direccors and officers co ccncracc

claimants are all topics subject co special creacnenc bv ACC
sec.
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CHANGE IN FORMER ALASKA LAW: ACC sec. 960 is a reer.accmenc
or co- er AS 10.03 .005 wich cha addicion oi subseccisr. (d)
which exeopcs Nacive corporations 1iron che provisions of ACC
sec. 488 on che Liability of direccors and officers co
concracc claimancs.

Official Cocaenc co ACC Seccion iQ.06.963.
SEVERABILITY.

SCOPE: ACC sec. 963 guarancees cha"- che ACC will r.oc be
struck down as a whole on acccunc oi che invalidity oc any
provision in ic. Any invalid provision 1is declare: cc be?~
severibie.

CHANGE IN FORMER ALASKA LAW: ACC sec. 963 1is caker. from 3CL
Seccion 1iii. Ic supplements che provisions of AS 01.10.030.

Official Comment co ACC Seccion 10.06.965.

RESERVATION OF POWER.

bwOPEi# In order co provide icself wich a plenary righc co
aicer. amend, suspend, or repeal 1in whole or in parc®che
provisions of che ACC, che legisiacure expressly reserves
such righc in chis seccion. The ccnscicucicnal precedent
which boch permits and requires a scace co reserve such
power was escablished in Dartmouth Colleee v. Woccward. 4
Wheac. 518 (1819).

CHANGE 1IN FORMER ALASKA LAW: ACC sec. 965 is based uoon
tormer AS 10.05.d33, MBCA Seccion 149 and BCL Section 7110.

Official Commenc co ACC Seccion 10.06.963.

SIGNATURE.

SCOPE: ACC sec. 968 specifies chac a mark is a signacure
when che signer cannoc write and che signer®s name is
written ouc by a witness who signs his own name. A mar % so
auchencicaced "can be acknowledged and may serve as a
signacure co a sworn !cacemenc.
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CHANGE FORME?. AUSKA U U : ACC sec. 953 is r.eu co Alaska
.aw, cenving orom GCL ieccicn 17. The language of che GCL
provision was altered co elininace a recuirimehc chac cvo
witnesses sign for a mark co be acknowlacged or serve as a
signacure co a sworn scacemenc.

Official Commenc co ACC Seccior. 10.06.977.
RULES OF CONSTRUCTION A,vo INTERPRETATION.

SCOPE: To obviace cho possibility of liCi?ision on a
variecy of copies susceptible oi differing interpretations
and co specify che handling of financial accounting
procedure, ACC sec. 970 secs ouc basic rules oi construction
co be applied co caccers the ACC governs. Of particular
inceresc is subseccion (5) on financial accouncing. The ACC
h3S abandoned che cradicional corporace 3ccouncir.g concepcs
of "par value", "scaced capical™, "capical surplus" and
"earned surplus”. This former system has been replaced by
che "recained earnings"” and "racio/assecs surplus™ cescs
found in ACC secs. 358-365; che neu system relies upon che
generally accepted accouncing principles applicable ac che
cime of performance of a financial accouncing cask. This
reliance upon concepcs of Che accounting profession and
awkwardly imposed upon accountants as under prior law,
should function co yield financial reports reflecting
economic realities according co che evolved cusccms of
accouncancs.

Unless some ocher accouncing principle is mandaced by
specific provision of che ACC, subsection (5)(a) requires
chac financial, scacemencs. balance sheets. Income
scacemencs. aid scacemencs in changes in financial position
of a corporacicn and references co assecs. liabilicies,
earnings, recained earnings, ar.d similar accouncing items of
a corporacion be decermir.ec and expressed so as co"fairlv
and reasonably presenc che purporced matters. Within the
specific provisions of che ACC chere are cvo variations frcm
chis general norm. In some circumscances (e.g.. sec.
358(c)), che observance of generally accepted accouncing
principles is mandatory. In ochers, che ACC specifically
defines cerms such as "paid-in capical™ and "retained
earnings™ in a manner uhich may noc conform co generally
accepced accouncing principles terminology or practice.”
These particular scacucory specifications are necessary co
che symmetry enc clarxcy of che ACC anc the design of the
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regulatory system inposed upon che dissipation or corporace
assecs. For chese reasons, no deference cc a non of
"reasonableness” or generally aceepceo accouncing principles
is made in chose areas.

In any area or usage noc specifically defined or commanded
by a provision oi che ACC, subseccion (5)<b) creaces a safe
harbor in che use of generally accepted accouncing
principles. They are conclusively presumed co be "fair anc
reasonable.™ Ocher principles or practices nay neec the
"fair and reasonable” scancard nandaced by subsection

(5) (a), buc che burden of establishing such compliance vould
be cha: of che liciganc responsible for cr defending che
eleccion of an aicernacive method.

Noce also chac subseccion (1)(c) specifies che use of
consoiidaced scacemencs for corporacions vich subsidiaries.

CHANGE IN FORMER ALASKA U W ; All of che rules oi
construction in ACC sec. s/0 are new co Alaska lav. They
derive from CCL Seccions S, 6, 7, 8. 113, I1H, *"3, 10, 11,
12. 13. 15. and 16. respectively. In acoocing subsection
(3) che phrase "in che English language"™ vas deleted from
GCL Seccion 8. Under che GCL use of generally accepted
accouncing principles is cancacory. In adopting su'dseccion
(5) Che ACC follows che RH3CA suggescior. and coes r.oc insist
upon che use of such practices and procedures. See SH3CA
Seccicn 6.40 and official cocmsenc 4a. However, use oi
generally accepted accouncing prir.riples does invoke a
presunpcion of a fair and reasonaole presentation of che
jurporced maccers. In adopting suoseccion (6) che cera
T®lectronic means" vas subscicuced for che GCL language
"telephone or wireless".

Official Ccmmenc to ACC Section 10.06.970.
DEFINITIONS.

SCOPE: Hany cerms used in che ACC have special meanir.-s
vnicn muse be clearly understood to gain a full ~ * 5
comprehension of the coverage of stacuces using such s
All oi chese cerms are deiif.ec in ACC sec. 990? vhJ"ch~*s~
orgar.ioed in alphabetical orter. Definitions of oar"titular
laporcanca co che ACC are discussed 1in chis cocmenc?
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"Approved by (or approval or) che oucscanding shares" 1is a
cem or arc in che ACC uhich means chac an aosoluce majority
of ail oucscanding shares has aocroved a proposal :r
resoiucion. Vhen such approval is requiredany share noc
vocing cases, in effecc, a "no””voce.

"Approved by (or approval of) che shareholders™ is also a
cera of arc 1in che ACC. Ic refers co che affimacive voce
of a majoricy oi che shares acccnding a duly held meecing.

"Discribucion co ics shareholders™ 1is an imporcanc cem cf
arc in che ACC. Ic is che essencial concepc underlying
rescraincs upon che dissioacion of corporace assecs. Ic
includes boch che rradicior.ai dividend and che scare
redenpcion or repurchase cransaccion. Ic does r.oc include a
scock splic or a share dividend. The basic ccr.cerc chus
focuses on che cransfer of assecs from che corporacicn co
shareholders. The relevane dace for determining vner. a
discribucion is made is sec as che ceclaracion cace for a
dividend and as che dace of cransfer of cash or pr-percy for
a share repurchase or redeipcion. These ciaing issues are
imporcanc co che operacion oi che provisions rescrair.ir.g a
corporacion®s righc co make a discribucion.

"Paid-in capical”™ and "recained earnings" are defir.icions
uhi*ch sec up che cwo shareholders®™ equicy accouncs uoon
uhich che financial rescrainc provisions of Article » rely.
The definicions are rescriccive in cocoarison wich che
definitions from prior law which chey replace. Tnlike che
concepc of "scaced capical™, fomer AS )b.05.325, che
concepc of "paid-in capical”™ looks co che consideracion
actually received by che corporacion. Thus, a corooracion
raising capical chrough a scock sale by an under.- Fcer is co
only counc che nec amounc received from che underwriter.

The "capicalioacion of recained earnings"™ permitted by ACC
sec. 390 is explicitly recognized in che definition oi
"paid-in capical™. This 1is imporcanc since any discribucion
which 1is accounted for by a reduction in che "paid-in
capical™ accounc muse oeec che cescs oi ACC secs. 333(b) and
365.

"Subsidiary"” Is clearly defined since under che ACC che
financial oiccure of a corporacion and ics subsidiaries are
viewed compcsiteiy. Thus, a clear definition of sussidiary
is required and provided.
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CHANGE IH FORMER ALASKA U « : The source or Che deiinieisr.s
or cr.e Av.C is eicner cormer Alaska law, cypicaily based cr. a
derinicion from MSCA Seccion 2, or che GCL*. The following
chare indicaces chese sources:

1. Hew

> Former AS 10.05.825(13) (197c)
y Former AS 10.05.325(22) (1960)
4. GCL Seccion 151

s. CCL Seccion 152

6 GCL Seccion 153

7 Former AS 10.05.825(5)

8. Former AS 10.05.325(9)

9. CCL Seccion >5

10. Former AS 10.J5.825<">

11. GCL Seccion 159

12.  Former AS i0.05.325(19)

13. Former AS 10.05.825(2)

14. Former AS 10.05.825(17)

15. Former AS 10.05.825(3)

16. CCL Seccion 164

17. GCL Seccicn 166

18. GCL Seccion 169

19. Former AS 10.05.825(24) (1980)
20. Former AS 10.05.825(4)

21. CCL Seccion 115

22." GCL Seccion 172

23. Former AS 10.05.825(11)

24. GCL Seccion 173

25. GCL Seccion 174

26. Hew
27. GCL Seccion 175
28. Hew

29. Former AS 10.05.825(20)
30. CCL Seccion 176

31. GCL Seccion 173

32. CCL Seccion 179

33. GCL Seccion 130

34. Hew (scemair.e from former AS 10.05.325(14))
35. GCL Seccion m83

36. Former AS 10.05.825(8)
37. Former AS 10.05.825(6)
38. Hew

39. Former AS 10.05.825(7)
40. GCL Seccion 139

41. CCL Seccion 190

42. GCL Seccion 192
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43. AS 09.63.040: GCL 193
44. GCL Section "94

45. GCL Section 195

46. Mew

Official Comment to ACC Section ;0.06.995.

SHORT TITLE.

SCOPE: The cide of the chapcer regulacing che organirarion
anc operation of business corporations has been changes frcn
"Alaska Business Corporation Act"™ co "Alaska Corporations
Code"™. The cnange in t-e official nace will facilitate
distinctions becween ole and new law.

CHANGE IN FORMER ALASKA LAV: ACC sec. 9?S replaces fomer
AS 10.05.0ld.
Official Cement to ACC Secticr.s Z-4.

Amends che references to the present corooracion code in
AS 10.15.030. AS 10.15.075. and AS 10.20.452.

Official Cement to ACC Section j.
REPEALER.
SCOPE: This seccion repeals AS 10.05.

CHANGE 1IN FORMER ALASKA LAV7: This seccicn is new to Alaska
lau.

Official Coorenc to AC seccion 6.
APPLICATION OF PROVISIONS.

SCOPE: The basic approach of the ACC on che quescion cf
transition frcm che fomer Alaska Business Coroor3ticns*Acc
is co escablish January . "986. as che effective dace with
the A3CA governing all transactions. ccncraccs, or acca
prior to chac dace. To che excenc chac a concracc is wholly
or partially executory cn che effeccive dace, subsequent
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performance of ics cerms shall conform co che provisions of
Che ACC unless such conformance vould 1imoair such cerms, in
vhich case performance shall be in accordance vich che cerns
of che ABCA.

CHANGE 1K FORMER ALASKA LAV.": ACC Seccicn 6 is predicaced
upon che approacn hinen in Chapcer 23 of che California
General Corporacion Lav and refleccs che concenc of GCL
Seccicns 162, 2300 and 2301.

Official Commenc co ACC Seccion 7.
EXERCISE CF RESERVED POWER.

SCOPE: ACC Seccion 7 provides a scacemenc of che
legisiacure®s incenc co exercise co che fuilesc excenc che
reserve power of che scace over corporacions 1ind co
auchorice any amendmenc of che arcicles permicced under

AS 10.05.302(a) regardless of vhecher a provision coneained
in che aaendmenc was permissible ac Che cine of original
incorporacion.

CHANGE IN FORMER ALASKA LAW: ACC Seccior. 7 1is caken from
AS 10.05. 322°.

Official Commenc Co ACC Seccion 3.
APPLICATION TO ARTICLES OF EXISTING CORPORATIONS.

SCOPE: One of che new feacures of che ACC is co require
cnac cercain aspeccs of che governance scruccure of
corporacions formed under Che nev acc be placed i. che
arcicles ac peril of ochervise being vholly ineffeccive.
Seccion 5 grancs a broad exempcion co corporacions formed
prior co che effeccive dace co elecc co conform co chis new
arrsr.gemenc or co concir.ua wich che concer.c of che arcicles
ronfrrming co che cerms of che former A3CA.

CHANCE IN FORMER ALASXA LAW: ACC Seccion 3 is paccemed
arcer Seccion J302 or cne GCL. Noce chac che sbecial
creacnenc of amendnencs affeccing che nucber of directors in
che GCL provision vas omiccad as unnecessary given che
concenc of prior Alaska law.
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Official Coiraenc :0 ACC Seeder. ?.
AMENDMENT 0™ ARTICLES OF INCORPORATION.

SCOPE: ACC Seccion 9 grar.es a furcher eleccion co
corporations exiscing cn che effeccive dace. The general
scheme uncer foraer AS 10.05.276 vas co establish a
procedure under vhich che anendnenc had co oricir.ace ir. a
resoiucion adopced by che board and chereafcer®ce subnicced
co shareholders. Ac che neecing oi che shareholders nocicec
for chac purpose, che anendnenc vas adopced only if ic
received cvo-chirds voce or che shares entitled ca voce. If
a class vas encicled co voce under fomer AS 10.35.219 or
232, chen che anendnenc vas r.oc adopced unless, ir. addition
co receiving a cvo-chirds voce cf che cocal shares encicled
co voce, ic also received che affimacive voce oi cvo-chirds
or each class of shares encicled co voce as a class.

Under Seccion 9(a) che vocing prccedures and righcs
escablished under foraer AS 10.05.276, 279. and"232 are
preserved and nade che non cor a corporacion exiscir.z on
che effeccive dace of che ACC. Such a corporacion nay elecc
co replace chis cachinery vich che provisions or ACC secs.
504 and 506. vhich establish sinple absoluce najoricies
(Zapproval of che oucscanding shares") for che fomer
cvb-chiros norm buc only if che amendnenc naking chis
eleccion passes under che vocir.g procedures and righcs
established under che aforeoencior.ed seccions of che fomer
ABCA. Hovever, che provisions of che ACC which remit che
amendment co originate vich che shareholders as vvll as che
concenc of ACC secs. 504 and 506 uhich does nec relace co
che maccer of class vocing or che norm of cvo-chirds for
approval are incended co govern che eleccion under Seccion

6(b).

An eleccion co amend che corporace arcicles under Seccicn 9
shall resoecc che vocing righcs and machinery preserved
under Seccion 9(a) unless chere is a Seccion 9(b) procedure.
CHANGE IN FORMER ALASKA LAN; ACC Seccicn 6 1is vichouc
preceaenc.

Official Coicnenc co ACC Seccion 1Q.

INDEMNIFICATION OF CORPORATION.
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SCOPE: ACC Seccion 10 is an excepcion co che general norm
chac evencs arising prior co che effeccive dace are governed
by che concenc of che former A3CA.

CHANGE IN FORMER ALASKA LAW; ACC Seccion 10 is nodeled
arcer oCL Seccion 2304.

Official Commenc co ACC Seccion 11.
DISTRIBUTIONS AND REACQUISITION OF SHARES.

SCOPE: ACC Seccion 11 1is designed co avoid any impairment
ot an executory concracc for discribucions co shareholders
including che reacquisicion by che corporacion oi ics cvn
shares. Noce chac under sec. 990(16) che cine of
discribucion by way of dividend is deemed co be che dace of
Che declaration. The incencion of Che legislature in
enacting chese cvo seccions is co permit any dividend vhich
had been declared prior co che effeccive dace oi che ACC co
be governed by che ABCA.

With respecc to distributions by repurchase or redenpcion,
sec. 990(16) provides chac Che distribution is deemed co
cake piace on che dace of cransfer of cash or ocher
consideracion co che shareholder. In order co avoid any
iapairmenc of an executory co".cracc co make such a purchase
of discribucion, Seccion 11 specifies chac any redemption or
repurchase nade pursuanc co a concracc exiscing prior co che
effeccive dace 1is permissible if ic can qualify under eicher
Che ABCA or che ACC.

CHANGE IN FORMER ALASKA LAW: ACC Seccion 11 is a codified
version oc Seccion 2306 or che GCL.

Official Commenc co ACC Seccion 12.

TENURE OF OFFICERS PRESERVED.

SCOPE: ACC Seccion 12 makes ic clear chac Che tenure of
orncers and direccors as escablished under prior law

concinues.

CHANGE ::i FORMER ALASKA LAW: ACC Seccion 12 1is nev co
Aiasxa law; 1ic is careen trom GCL Seccion J.
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Official Cocrcenc ca ACC Seccion 13.

EXISTING ACTIONS
SCOPE: ACC Seccion 13 provides chac ep.acmenc oc che new
cooe does noc afrecc a cause or accicn, liabilicy, penalty,

or special proceeding exiscing, incurred, or accnied on che
effeccive dace or che Acc.

CHANGE IN FORMER ALASXA LAU: ACC Seccion 13 is caken c'roa
GCL Seccion

Official Cocrcenc co ACC Seccions H-3S.

These seccions describe hew che proposed r.ew code anencs che
scace"s courc rules.

Official Cocmenc co ACC Seccion 36.

EFFECTIVE DATE.

SCOPE: ACC Seccion 36 provides chac cha effeccive dace for
che aCC is January |1, 1989

CRC87/001



¥& ¥ Eiltfifs KXCHY STRECAIK
YOl ILgSIISILAIHB e

LEGISLATIVE AFFAIRS AGENCY
LEGISLATIVE REFERENCE LIBRARY

May, 1988

Copies of minutes listed below were originally included
in this file. The minutes are available on the STAIRS
database CMPR. In order to save space copies of minutes

have not been left in the files.
Mary Van Nimwegen

u?/2 >/88



AN ACT REVISING THE CORPORATIONS CODE; AMENDING ALASKA
RULES OF CIvVIL PROCEDURE 4, 10, 11, 19, 20, 23.1, 24,

65,

73, and 82 ALASKA RULES OF APPELLATE PROCEDURE 20A

and 609, AND ALASKA RULE OF EVIDENCE 803(8); AND PROVIDING
FOR AN EFFECTIVE DATE.

SUMMARY OF BILL

EXISTING 10.05.010 ET SEQ. THE “CORPORATIONS CODE"
WAS DRAFTED 1IN 1953 AND TAKEN FROM OREGON LAW 1IN
1957. THE CODE IS 35 YEARS OLD.

THE EXISTING CORPORATION CODE IS POORLY ORGANIZED
AND HORRIBLY OUT OF DATE, ONLY MINOR CHANGES HAVING
BEEN MADE BY LEGISLATIVE AMENDMENTS TO THE CODE SINCE

1957.

THE EXISTING CODE PROVISIONS ARE ANACHRONISTIC AND
DO NOT COME CLOSE TO REFLECTING COURT DECISIONS AND
LEGISLATIVE CHANGES TO CORPORATION CODES IN OTHER

STATES.

BECAUSE THE EXISTING CODE IS SO POORLY DRAFTED, FAILS

TO ADDRESS SO MANY LEGAL QUESTIONS A CORPORATION MUST
ANSWER, IT IS DIFFICULT FOR AN ATTORNEY TO UNDERSTAND

AND IMPOSSIBLE FOR A LAY PERSON TO LEARN WHEN OBLIGATIONS
EXIST WHEN ONE INCORPORATES.

HB 322 WAS DRAFTED BY THE ALASKA CODE REVISION COMMISSION
OVER A PERIOD OF EIGHT YEARS. OVER 30 PUBLIC SESSIONS
WERE HELD BY THE COMMISSION FOR THE PURPOSE OF TAKING
PUBLIC COMMENT.

HB 322 HAS HAD MORE THAN EIGHT LEGISLATIVE HEARINGS OVER
THE PAST SIX YEARS. IT HAS BEEN THE SUBJECT OF SEMINARS
AND BAR ASSOCIATION CONVENTION TOPICS.

MORE THAN $500,000 HAS BEEN SPENT BY THE STATE OF ALASKA
ON REVISING THE CODE AND THOUSANDS OF MAN HOURS HAVE
BEEN SPENT ON REVISING AND REVIEWING THE PROPOSED CODE.

THE PROPOSED CODE HAS DRAWN HEAVILY FROM THE CORPORATION
CODES OF THE STATES OF: ALASKA, CALIFORNIA, NEW YORK,
OREGON, WASHINGTON AND DELEWARE.

THE PROPOSED CODE IS A "MIDDLE OF THE ROAD"™ CORPORATION
CODE. IT NEITHER FAVORS MANAGEMENT OR SHAREHOLDERS
ALTHOUGH 1T PROVIDES HANDY OPTIONAL PROVISIONS FOR THE
ARTICLES OF INCORPORATION WHICH WILL ALLOW THE INCORPORATOR
TO CREATE EITHER A MANAGEMENT OR SHAREHOLDER ORIENTED COR-—

PORATION.



THE MOST CONTROVERSIAL PROVISION OF THE PROPOSED CODE,
SECTION 488 HAS BEEN REMOVED FROM THE BILL. THIS PRO—
VISION CREATED SECONDARY LIABILITY OF OFFICERS AND DIRECTORS.

THE PROPOSED CODE HAS BEEN WRITTEN IN LAY LANGUAGE WHEN—
EVER POSSIBLE, USING A "COOKBOOK"™ APPROACH. THE INDEX

IS BROKEN DOWN INTO LOGICAL SECTIONS DEALING WITH SPECIFIC
MATTERS RELATING TO CORPORATIONS; E.G. INCORPORATION,
OFFICERS AND DIRECTORS, AMENDMENTS AND DISSOLUTION.

UNLIKE THE EXISTING CODE, EVERY MATTER HAVING TO DO WITH
A CORPORATION IS DEALT WITH IN A LOGICALLY ORGANIZED
MANNER.  MANY AREAS OF CORPORATION LAW NOT EVEN MENTIONED
IN THE LISTING CODE ARE EXHAUSTIVELY DEALT WITH IN THE
PROPOF DRAFT.

A LAY 1ERSON CAN READ, FIND AND UNDERSTAND THE LEGAL
REQUIREMENTS FOR INCORPORATION. . UNDER THE EXISTING CODE,
IT IS NECESSARY TO READ THE ENTIRE CODE TO MAKE SURE YOU
HAVE FOUND EVERYTHING HAVING TO DO WITH A PARTICULAR TOPIC.

BECAUSE OF THE ORGANIZATION AND CLEAR, LAY LANGUAGE OF THE
PROPOSED CODE, THE SERVICES OF AN ATTORNEY WILL BE MINIMIZED.

THE PROPOSED CODE CONTAINS IMPORTANT INCORPORATION AND
REPORTING REQUIREMENTS NEEDED BY THE DIVISION OF COR—
PORATIONS.

THE PROPOSED CODE ADDRESSES IMPORTANT NEEDS AND UNIQUE
PROBLEMS OF ALASKA NATIVE CORPORATIONS.

MUCH OF EXISTING ALASKA LAW 1S INCLUDED IN THE PROPOSED
CODE.

THE PROPOSED CODE HAS BEEN SPECIFICALLY TAILORED TO MEET
THE NEEDS OF ALASKA CORPORATIONS.

INTERNAL INCONSISTENCIES CONTAINED IN EXISTING ALASKA LAW
HAVE BEEN RESOLVED IN THE PROPOSED CODE ALONG WITH LAN-
THAT 1S EASIER TO UNDERSTAND.

THE PROPOSED CODE CONTAINS IMPORTANT SECTIONS NOT PRESENTLY
FOUND IN THE EXISTING LAW, [INCLUDING:

A COMPLETE FINANCIALS SECTION

A SECTION DEALING WITH SHAREHOLDER DERIVATIVE SHAREHOLDER

ACTIONS

SECTION DEALING WITH DIRECTOR CONFLICTS OF INTERESTS

SECTION DEALING WITH MINORITY SHAREHOLDER RIGHTS

SECTION DEALING WITH OPTIONAL PROVISIONS FOR THE
ARTICLES OF INCORPORATION

> x>
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THE PROPOSED CODE APPLIES TO CORPORATIONS HAVING A
LARGE NUMBER OF SHAREHOLDERS OR MOM AND POP CORPORA—
TIONS (CLOSELY HELD CORPORATIONS).

THE PROPOSED CODE HAS BEEN RECOMMENDED FOR APPROVAL IN
PAST LEGISLATIVE COMMITTEE HEARINGS BY:

ALASKA AIRLINES, THE LARGEST CORPORATION IN ALASKA

THE ALASKA FEDERATION OF NATIVES SUBCOMMITTEE

THE DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT,
DIVISION OF CORPORATIONS.

BECAUSE THE PROPOSED CODE IS SO CLEARLY DRAFTED AND
SO DETAILED IN DEALING WITH VIRTUALLY EVERY LEGAL
MATTER INVOLVING A CORPORATION, IT SHOULD ENCOURAGE
OUTSIDE BUSINESS TO INCORPORATE IN ALASKA. THEY WILL
EASILY AND CLEARLY ANTICIPATE THE LEGAL CONSEQUENCES
OF THEIR ACTIONS USING THE CORPORATE FORM.

THE PROPOSED CODE 1S REVENUE NEUTRAL. IT WILL NOT COST
THE STATE ONE PENNY TO ADOPT OR IMPLEMENT.



ALASKA CODE REVISION COMMISSION
LEGISLATIVE AFFAIRS AGENCY
POUCH Y STATE CAPITOL
JUNEAU, ALASKA 99811

March 2?7, 1938

The Honorable John Sand ,
Chairman, House Judiciary Committee
Room C-128 State Capitol Building
Juneau, Alaska 99S11

Re: HE 322; An Act revising the corporations code.
Dear Representative Sund:

. ~ This letter is in response to your recent request for
information about HB 322, the corporations code bill.

Existing AS 10.05.010 et sea.. Alaska's corporation
code, was adopted” from Oregon law in ~1957. Oregon had previously
passed its version of the American Bar Association Model Act.
adapted bv the ABA in 1953. As such, Alaska's corporation code
is approximately 35 years old, having been amended to a small de-
gree In 1976 and 1930. Most of the amendments dealt with
specific sections of the code and no attempt was made to overhaul
the entire code.

The existing Title 10 is poorly organized and horribly

out of date. In order to locate all sections of the code dealing
with a specific corporation matter, it is necessary to review tne
entire title to insure that no provisions have been overlooked.
The index provides little guidance to anyone seeking to determine
rights and obligations, as well as corporate procedures, under
the existing law. It is written in language that makes the code
difficult to use by the lay person.

In_ response to the great need to update and organize
the corporation code, the Alaska Coce Revision Commission under-
took a complete rewrite of the code beginning in about 1930. In
furtherance of this effort, the Commission engaged the services
of Professor Daniel Wm. Fessler to serve as the reporter for the
code revision pro.iect. Professor Fessler teaches corporate and
business organization law at the University of California, Davis
law school.” He is presently the reBorter for Corbin On Contracts
and his texts on corporations and business associations are used

HON. JOHN SUND
HB 322; CORPORATIONS CODE
PAGE 1



in law schools throughout the United States. The Alaska Code
Revision Commission is a legislatively created commission with
representatives from all three "branches ‘of government as well as
public members.  Work on the corporations code continued throu%h
the period 1980 to the present, with the greatest emphasis on the
%enod from 1981 to 1934.  The Commission has spent more than
350,000.00 in consulting fees, has spent literally thousands of
man hours in drafting research. has conducted more than
Pubhc meetings on the code, has made several presentations to
he Alaska Bar Association and attorney groups. and has had a
commissioner or its consultant testify before a number of legis-
lative committees.  The draft bill has drawn the most articulate
statements of corporation law from Alaska, California, New York,
Oreaon, Washington and Delaware, Itis a "middle of the road"
bill, meamn% that there is a balance between a stron mana?,ement
or strong shareholder corporation model. By using the oP lonal
incorporation provisions found in the draft, “an incorporator can
easily create either a strong management or strong shareholder
corporation.

_ The most controversial Provmon of the draft bill.
Section 483. has Dbeen removed from the draft. ~ This provision
dealt with secondary liability of officers and directors in the
event the corporation became ‘insolvent.  Other criticisms of the
bill have focused upon provisions of the draft which are only re-
statements or inclusions of existing  Alaska law.  While" the
"financial" Provmons of the draftwill certainly remove some
flexibility from the manner in which cor?oratlons declare
dividends,” they have not been the subject of much attention by
businesses or attorneys.

To summarize, thefollowing features of  the draft
y argue in favor of its adoption by the Legislature as a
e

strong
for Alaskan corporations:

I
new cod

, 1. The code uses a "cookbook" approach to organiza-
tion. All general topics are included in sections dealing only
with those topics.  One need only look to one section to deter-
mine how to incorporate or to dissolve. Under the existing code,
it IS necessary to review the entire code to make sure that no
provision has bheen overlooked.

2. The topic headings are informative as to the area
of substantive law that is covered in each section. The code is
written in lay language whenever possible.  Tht de3|%n of the
format and itS organization has been accomplished so that the lay
gerson can easily discover now to incorporate and how to carr% on
usiness in the corporate form, thus minimizing the need to have
an attorney guide you through simple incorporation matters.

HON. JOHN SUND
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3. The draft bill contains important incorporation ana

reporting requirements needed by the Division, of Caorporations.
The Commission worked closely  with the Division in the drafting
o-f its corporations bill so as” to insure that the Division's
neeos would be addressed.

4. The draft bill addresses important needs and unigque
problems of Alaska native corporations.  The Commission worked
closely with a special subcommittee of the Alaska Federation Of
Natives in the drafting of the bill.

5. Much of  existing Alaska law is continued in the
present draft, although the language has beenrewritten in manv
instances to make it more understandahble to the lay person.

, 6. Because the language is conmselﬁ drafted, internal
inconsistencies  existing Iin present Alaska, Ilaw have been
resolved. and because of its superior organization and lengthy
commentary indicating the source of its provisions, the draft
should reduce considerably the need for litigation over the mean-
ing of the language contained in HB SEE.

7. The draft contains important new sections not cur-
rently found in Title 10.  They include:

, - a. Anew section dealing with corporation finan-
cial activities, specifically defining the conditions when a dis-
tribution is appropriate: _ , , .
_ _ b. A new section dealing with shareholder deriva-
tive actions, an area only minimally covered by rules of the
Alaska Supreme Court under existing ‘law;. _ _ _

, C. A new, expanded section dealing with ail mat-
ters involved in corﬁorauon_dlssolutl_on; _ , ,

_ d. New sections dealing with conflicts of inter-

est by directors, minority shareholder rights, rights and obliga-
tions of various classes of shares, and the purchase of shares of
a deceased shareholder. , .
, e, A number of optional provisions for the Ar-
ticles that will _determine corporate Dbias for management or
shareholders. = These provisions can be easily selected and in-
?.erted. b\é the |dncorporator depending upon what type of corpora-
lon is desired.

3. While drawing heavily from the best laws of
states, the draft has been carefully crafted to address corporate
problems unique to Alaska.  The draft can be truly characterized
as an Alaska drafted code. Additionally, the draft incorporates
a great many of the substantive provisions found in the recently
adopted ABA'revised model business corporations act.

HON. JOHN SUND
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[MNo attemCY has been made—Pv T?re~~t>cmmieslan to address
*— extrame lv cofrtpArcdroblem 0. uurdorate tatsoveVSe bacsnsa of
the radical and rapid cnanges dUiat have talen Djate in the past 5
or t- vears, such an undertaking wouTd" .eutrTre much studv and a
considerable expenditure o-f time in order to even -formulate a
colic." -for dealing with takeovers.

. The EXIS’[IH_?_TIHG 10 is woefully outdated and poorly
organized. It .= difficult for the lay pérson and even the prac-
tititoner to use. It is full of anac romstmgrowsmns and i rv-
ternal ineonsistencies. It does not reflect changes ijj or a-
tion law that have occurred over the past 35 years. s' 11 doesn't-
even contain much needed sections dealing” with shareholder
derivative actions, conflict of interest, indemnificatiorv-Q-f o'
ficsrs and directors or financial accountabilstv.  The draft has
reviously been approved by the Division of Corporations, the
laska Federation of Natives and Alaska Airlines. the largest
private (non-native) corporation in Alaska. It is organized and
written sc that it can be easily used bv the lav person, out con-
tains all of the features needed bv the practitioner to advise a
corporate client on sophisticated matters.  There 1s nothing in
the draft that would discourage outside business from choosing
Alaska as a domicile for incorporation because ir . "orporation
can be tailored to the needs of any business. It should en-
courage. businesses to locate in Alaska because the rights and
obl|rqat|ons_of the corporation a>-e so clearly spelled out in the
draft. ~ Finally. the code should greatly decrease the teed for
litigation because of the lengthy and comprehensive commentary
accompanying the draft.

| f gou have anv questions concerning the draft, please
contact me and | will attempt to answer those questions.

Very truly yours,

JAN W. ABBOTT, Chairman

HON. JOHN SUND
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PREFACE

This study paper consists of three parts each designed to
familiarize the reader with the contents of the proposed Alaska
Corporations Code [ACC] and its relationship to the final exposure
draft of the Revised Model Business Corporations Act [RMBCA] (June
1, 1984). In Part 1 the reader will find a chart showing the origin
of each provision of the ACC and its comparable coverage in existing
Alaska law, the classical Model Act, and the Revised Model Act.
Part 11 follows the organizational structure of the ACC and gives a
brief description of the origin of each section, its content, and a
specific comparison to provisions of the RMBCA. Part 11l sets an
agenda for the August, 1984, meeting at which time the Code Revision
Commission will consider modifications to the draft of the ACC

incorporating potential improvements found in the RMBCA. The list
reflects the consultant®s tentative conclusions and should not be
deemed exhaustive. Indeed, the August Commission meeting is an

appropriate forum for the consideration of any modification to the
draft content of the ACC.

TABLE OF CONTENTS

PART 1: Origin of the proposed Alaska Corporations Code 1
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PART ONE

CORRESPONDING STATUTORY COVERAGE TO EACH SECTION OF

THE PROPOSED ALASKA CORPORATIONS CODE



ACC

.005
.010
.015
.020
.025

.105
.110
.115
-120
.125
.130
.135
.140
.145
.150
.155
.160
-165
.170
175

.205
.208
.210
.213
.215
.218
.220
.223
.225
.228
.230
.233

.305
.308
.310
.313
.315
.318
.320
.323
.325

ABCL MBCA GCL NBCL OTHER
ARTICLE 1. CORPORATE PURPOSES AND POWERS
P X
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X
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ARTICLE 3. FORMATION OF CORPORATIONS
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X
X
ARTICLE 4. CORPORATE FINANCE
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X X
X X
X X
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.328
-330
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.335
.338
.340
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.345
.34 8
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.355
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.360
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.365
.368
.370
.373 X X
.375 X x
.378

.380

.383

.385
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.390 X

X X X X X X
X X X X X x

X X X X X
XX X X X X X X X X X X
X X X X X X
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X
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ARTICLE 5. MEETINGS OF SHAREHOLDERS
.405 P
.408
.410
.413
.415 X
.418
.420
.423
.425 X
.428
.430 X
.433 X
.435 P P
.438 X X

> <

X
P
X
X

X

>
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ARTICLE 6. DIRECTORS AND OFFICERS
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.460
.463
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,468
.470
.473
LA75
.478
-480
.483
,485
.488
-490

,502
,004
,506
508
,510
,512
514
516
518
,520
522
524
526

530
532
534
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538
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542
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550
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558
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564
566
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574
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X X< X X X
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>
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X
X
X
X
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ARTICLE 7. AMENDMENTS AND CHANGES
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X
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X
X
X
X

ARTICLE 8. ORGANIC CHANGE
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ACC ABCL MBCA GCL NBCL OTHER RMB(

.578 X

.580 X X

.52 X -
.5d4 X

.586 X X

U U U T

ARTICLE 9. DISSOLUTION

>

.605
.608
.610
.613
.615
.618 X X X

.620 X

.623 X X

.625 X X

.628 X p
.630 X

.633 X X

.635 X = ORE
.638 X X
.640

.643 X X
.645

.648

.650

.653

.655

.658 X X
.660

.663

.665

.668

.670

.673

.675

.678 X X X

> X<
> X

>
>
T X U U X T

<o

XX X X X X X
>

XX X X X X X
>

ARTICLE 10. FOREIGN CORPORATIONS

.705
.708
.710
.713
.715
.718
.720
.723
.725
.728
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.733

> X X X

XXX X XX X X X X XX
XX X X XX X X X X XX
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, 735
.738
.740
.743
. 745
.748
.750
.753
.758
.760
.763
.765
.768
.770
.773
L7175
, 778
.780
.783
.785
.788

T X X X X X X 1UX 1X

XX XX XXX XXX XXX XXXXXXXX
>
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ARTICLE 11. REPORTS, FEES, AND PENALTIES

.805
.808
.811
.813
.815
.818
.820
.823
.825
.828
.830
.833
.835
.838
.840
.843
-850
.853
.855
.858
.860
.863
.865
.868
.870

> X< X
XT ©
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T T T T T T TOT

XXX XXX XXX XXX X XXXXXXXXX XXX

ARTICLE 12. MISCELLANEOUS PROVISIONS



ACC ABCL MBCA GCL NBCL OTHER RMBCA

.905 X

.910 P X

.915 X X -f

.920 X X

.925 P P p P

.930 X

.935 X X X

ARTICLE 13. GENERAL PROVISIONS

.950 X X X

.953 X

.955 P P X

.958 X

.960 X

.963 X X

.965 X X P X

.968 X

.970 X

-990 P P P P

.995 P P
"X" indicates the presence of identical, or functionally

identical statutory language.

"P" indicates the presence of partial congruence between the ACC
and the source code or the RMBCA. The "origin" and
"comparison"™ discussion for each section of the ACC should
be consulted in order to determine the differences.

ACC: CSSB 246/HB 343, The Alaska Corporations Code

ABCL: AS 10.05, The Alaska Business Corporations Law

MBCA: Model Business Corporations Act

GCL: California General Corporations Law

NBCL: New York Business Corporations Law

RMBCA: Tentative exposure draft of the Revised Model Business
Corporations Act
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ARTICLE 3. FORMATION OF CORPORATIONS
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Section .213 FILING OF ARTICLES OF INCORPORATION
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Section .215 DISCLOSURE OF CORPORATE PURPOSES

%?I%Nds 2@80 ggcalrr(r)gnde%il?nl 19§0reenactment without change of

I\/MARY OF COVERAGE CC. Sectian 21 er uate a decr | n
he he [«:Iature e |n 0 Whr e Ires t
se 10. epar men Com ere an cono |c
eopmen the ac |vr W |ch | will nitially en a
1S not d?ﬂ ur 05e o imitin fOB orate
|t Under . the orar n_can as neraI
0S€. INTQ mat

a th pursurh of hg

8 icited {nay 0 ain d cIe arer idea
mension 0 economrc daC IVI
C

OMP RI SON \NIT THE FINA]L DRAFT OF T E RMBCA: Again, refl
Ing. It of fa |ar| the asplr tr n 0
laska |s ature rec de 0

contains no provrsron requr Ing su e corpor
pUrposes.

Section .218 EFFECT OF ISSUANCE OF CERTIFICATE OF INCORPORATION
ORIGIN: ACC Section .218 is derived from AS 10.05.810.

MVRY OF .COVERAGE: ACC Sectron 71% fixes the |ssuance of
e cer |f|cate of |n orporation as the point in |me when

>1] nce o cor oraktocn co mences q ado
% Ineg” § %y N S ctio

/IS 10 10 expre olIs he orrmon
octrrn S o e e c mpIran acto Incorporation,
corporation hy e

PARISON WITH THE FINAL DRAFT. OF THE RMBCA: R Sectign
% would. aIso crae a (hF |-l M even xr (h

gr(i |aI eer e(\:/rér; is:,JI é:osr cretalr?rp of ytnajterres 1ing o t(hn
ect |28 Ieavs the c rren bod of

fli trn and COB | c w on d c 9 gron

aH ? a 1on es %ppe re ormed | notwr(ﬁ |
gsor a f:r(r)rm an antexpencorp?r%%ro S Oder B”rouerh%

He mah nghnﬂshrto an 8“% corp 0[\8
|on c ate P vle%e of Timite | |I|ty
ecto opts stro

t rong argument”.

Section ,220 .ASBHM?RTA%)%NOF HJEE?[&HEP POWERS OF NONEXISTENT

17



e

O D

?ﬁé&%lo ACIIvhlgIICIIOOI1 been %r |gatr%%dII|Igﬁ“SOenctIIIn IQIISm

EEJI\/I\/IL\RY OF COVERAGE: C r?Sectlon 220
|

I Vgl hhe con-

o g?ns uen : OIhII : N no |ssa

ncorpor |on ec 10 % IInIIess here, IS a Writ

greement,  whe e|n hird.party agrees tg. deal on a [im

ra |I| b 5|s d| 1 uals “purporting 1o ac [ a

cor o lon hICh o certificate been” Issued, those

persons are Jom and severally Tiable.

OMPARISON WITH THE FINAL DRAFT OF THE RMBCA. R Section
|mposes joint and seyeral [liahility on .a ersons

urpor 9 0 act as Or on pehalf I)I a Corp: ratlon o new

a 0¥vas no 'I;COIIO(II (I)S e(I)‘ C |

I Iyln pr ? [ VEN to IﬁI#aK; Ie
I In . I P I\ at neces nfE d%*nt. v
Lol I?I;II

i I&Ih%IZIS 5 b

Section .223 ORGANIZATION MEETING

ORcIGIN HaséI CHgSr?cgloﬁr{m%Z of tII%eII\?BCCIIII enIgé}é{% OIIIII%I

mage to coordina mV\{I I]

PIOVIIOHS
X

S-ureqgan,, Inc. . ? ? g er%
i gl e e

IV

WIIIICFI make lona te namm 0
n her m rase

ficles he p
I?Iﬁ(grﬁm Z%hlas a'%ré%oencIIIlonotng Ieu% tammgIIIIS(I
Y OF COVERAGE: ACC S?ctlon 223 de{

ne
ol e o {oh beI e A7 B
e acllitate corg[)r%t?e

In

al

§

e
e
ex
U

CO
I

a ﬁﬂﬁ] esigne
art
Cas

C are . tompeten name initl
e they, and notIIncorpIéorators hoId the

OMPARISON . WITH THE RAFT OF THE RMBCA:  RVBCA Sect
S |alpaIII|arIeIIcIIIorsI /IIII deermI%Fs the artI:cIes to nameeC I(t)IIIe

Section .225 POWERS OF INCORPORATORS BEFORE DIRECTORS' ELECTION
ORIGIN: A ' I |-
cate(I uponCCS%%II(I(rIn 2215 I1‘S tIIgWGII). %SIéectEIII)vnb I)IIg oIIIeIIIe

18



General Corporation Law of the State of Delaware.

the Yﬁ?ctF(rj cf I%\éERfAsGESe strlrg Irlrnﬁila\t/geelcnﬁor?rmgzg Eé dn efl ﬁe; r%%Werr%
no}t he nitia |er:tal 0rs, hall lholg the oga throna

PR AT 0 S O i

Section .228 BYLAWS: ADOPTION, AVENDMVENT CR REPEAL

8 IGéIr\]I s % as%:at]rgrn ch2a2n8ge|3|nta/&%en fr(%n 1%%“'0” 211 of the

SI\/I\/hRY OF OVERA E: Under current Alaska the. ower t
adopt, . epgarﬁ WIN nsot aﬁ e
EXC usrve ' boar SS ser e areho ers
In he\ articles o Incor ra

bsent, provisio ns icle
Vests qual owera ndt

IN
5apsrt.c.estg§?gm' e
€S
ou

aws owever
h either I '
thus he E?SSI Ithle
ar? provrsr 3

|
iy

the ¢

grven rem

oar

i C%rohepﬁgr;% o
S?rpr edreﬁrlS comment ma es ge(s Iri]
| a
ower
%owr uaran we
he fPe V f b
provi n

ara
ime reason.

D
eliminating the powero
eanrn

d](a

Fuztlige i
sflrrt ACSC ncer
{
0r an

tgttpt{“'s%hde“@t geraull e g

ing

%% %ﬁthe oarﬂ ICIesr rf C(t%
e Oar ?eegare oIdersD haé )(rg
Ty

Section .230 BYLAWS: NUMBER OF DIRECTORS AND OTHER CONTENT
ORIGIN:  ACC Section .230 is predicated upon Section 212 of

19



makes g wr|t6 n.J[ quest

thro er the content of AC
gl 2 LT S R
areho ders who ar C|t|zens
OF THE RMBCA The R

COMPARISON V\/ITH THE FINAL DRAF
e gt epanerl gt Rl
iy cgpllees : Be?ef(r)er% " in 10 Section’ %‘38 I()c B gpy of

?he corpora aws

21



Notes

%



ARTICLE A CORPORATE FINANCE
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rectors Innovated in California (as mandatory), and now found
in Delaware (optional), New York (optional), and in the MBCA
(optional). Section .460 follows the California version, and
is mandatory. The special provisions regarding notice are
original, having no parallel in statutory precedent, and
apply only to those corporations with 500 or nore record
shareholders.

SIMVRY O COVERACE kJC Section .460 provides for removal
of incumbent directors at any time without any reason by a
vote of the outstanding shares, subject to specific notice
provisions. If the attempted removal is to be made at a
special meeting, or at a regular meeting of a corporation
with more than 500 record shareholders, notice nf the removal
action must be given. Provisions are also nr.de for the
protection of representatives of a minority of the shares, or
the directors elected by a class or series of shares.

QOVPARISON WTH THE HNAL CRAFT OF THE RMBCA RMBECA Section
8.08 continues the Mbdel Act tradition of suggesting that
this provision be made optional according to provisions of
the articles. It contains no notice provisions respecting
corporations with a relatively large number of shareholders.
Like AQC Section .460, RMBCA Section 8.08 contains provisions
to protect directors seated through cumulative voting or as
the representatives of a particular class of shares.

Section .463 FRAEVOVAL G- DIRECTOR BY SUPERIOR COURT

ORIGIN ACC Section .463 is taken from QL Section 304, and
is without parallel in Alaska law. This section modifies the
QL. by adding "gross neglect of duties" as a ground for
judicial removal, and in grantingstanding to the board to
seek removal.

SUMMVIRY OF COMERACE The primary recourse for shareholders
dissatisfied with the performanceof a director is to seek
removal under AQC Section .460. However, if there are insuf-
ficient votes, AQC Section .463 specifies the serious grounds
under which the holders of at least ten percent of the shares
of any class or a majority of the board of directors hove
standing to seek removal in the superior court.

COMPARISON WTH THE HNAL CRAFT OF THE RVMBCA  8.09 is  func-
tionally identical to AQC Section .463.

Section .465 VACANCIES AND RESIGNATION SPECIAL MEETING COF
SHAREHOL DERS

ORIGIN AQC Section .465 1S modeled upon Q&L Section 305
with certain modifications. Section .d65(a) continues the
policy of AS 10.05.189 in vesting broao authority to fill
vacancies ewith the remaining member(s) uf the board, vyet
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unlike AS 10.05.189, this presumption nmay be modified by
provisions in the articles or bylaws. The 1976 amendment to
AS 10.05.189, requiring expansion vacancies to be filled by
shareholders, has been dropped, given shareholders ”expanded
mandatory role in ACC .453. Section .4651b} has no parallel
in Alaska law. Section .465(d) is a substantial modification
of QL Section 305(c), omitting Section 305(c)(2) (eliminat-
ing the role of the superior court).

SIMVRY OF COVERACGE This section and Section .458 define
when a vacancy exists upon the board. ACC Section .465
provides that in the absence of contrary provisions in the
articles or bylaws, and unless the vacancy has occurred by
removal by shareholders (Section .460), the vacant posi-
tion(s) may be filled by the director(s) remaining in office,
even though there may be less than a quorum of the entire
board. This section also provides for resignation by a
director and his status until the election and qualification
of a successor.

COMPARISON WTH THE HANAL CRAFT OF THE RMBCA RMBCA  Section
8.10 differs from ACC Section .465 in two particulars. It
fails to make clear that, unless otherwise provided in the
articles or by'.aws, a sole remaining director may act to fill

vacancies on the board. This provision may be especially
important in the event of a disaster in which nearly all of
the directors nmay have perished. To some extent this omis-

sion is re.mdied by Section 3.03(b)\ 2) under which one or
more officers of the corporation nay be deemed directors for
a meeting during a defined period of emergency. RMBCA Sec-
tion 8.10 does not contain a comparable provision to ACC
Section .465(c, whereby if the directors elected by the
shareholders cm stitute less than a majority of the board,
shareholders holding as few as 10% of the outstanding shares
may call a special meeting to elect the entire board.

Section .468 BEXECUTIVE AND OTHER BOARD COMMITTESS

ORIGIN AOC Section .468 is a modified version of the new
Section 42 of the MBCA and clarifies AS 10.05.195.

SIMVARY OF COVERACGE ACC Section .468 permits the article
or bylaws to empower the board to set up executive and other
committees, and to delegate to such committees the powers
otherwise vested in the board, with certain exceptions. The
duty of care of directors not members of such committees s
provided for in Section .468(b).

COMPARISON WTH THE FINAL CRAFT OF THE RVBCA RMBCA Section
8.25 is functionally identical to AQC Section .468 with two
exceptions. RMBCA Section 8.25(a) requires that each commit-
tee have two or more director-members. This limitation 1is
not found-in AQCC Section .468. RMBCA Section 8.25 does not
explicitly cover the creation of committees and the delega-
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tion of board functions to the duty of care owed by non-
member directors.

Section .470 NEC/INGS. CALL, PLACE NOTICE AND WAMER

ORIGIN ACC Section .470 is a modified version of QL Sec-
tion 307, which replaces AS 10.05.198 (which was predicated
upon MBCA Section 43).

SUMMVIRY O COVERACE ACC Section .470 defines the officers
or directors who have authority to call regular or special
meetings of the board or board committee, the notice require-
ments that must be observed, and the waiver of such notice
requirements by unnoticed directors.

ACC Section .470(a) is unprecedented in Alaska law and
for the first time defines the corporate officers or direc-
tors who have authority to call regular or special or special
mettings of the board or board committee.

AQC Section .470(b) follows the Alaska's existing no
notice policy for regular meetings. WIith respect to special
meetings there is a standardization of a twenty day written
notice requirement with broad authority to use the instrumen-
talities of electronic telecommunications in which case the
time provision is the 72 hour requirement observed for per-
sonal communication. Section .470(b) goes beyond either the
QL or the Mbdel Act in requiring that notice of special
meetings disclose the purpose or business to be transacted.
Section .470(c) defines the circumstances under which an
unnoticed director can or will be taken to have waived the
notice requirements.

COMVPARISON WTH THE ANAL CRAAT G- THE RMBCA  RMBCA Sections
8.22 and 8.23 contain coverage comparable AQC Section .470(b)
and (c). RMBCA Section 8.22 does not specify who may call
meetings of the board or board committees, nor does it, in
the absence of a requirement in the article or bylaw, neces-
sitate that notice of special meetings disclose the pL"™pose
and business to be transacted. This omission may prove
troublesome in the context of a closely held corporation in
which the minority's only pragmatic protection may be to
refrain from attending a special meeting thus blocking the
formation of a quorum.

RMBCA Section 8.23 on waiver of notice is substantively
identical to AQCC Section .470(c).

Section .473 QJUORM OF DIRECTORS

ORIGIN ACC Section .473 continues the policy and language
of AS 10.05.192 and MBCA Section 40.

SIMVRY OF COVERACGE ACC Section .473 fixes the quorum of

the board, or any board committee at an absolute majority of
the positions of such body. The articles or bylaws are
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competent to set a higher quorum requirement, but nay not go
below the majority requirement. This position reflects a
continuation of prior ©Mbdel Act policy which opposed less
than majority quorum requirements. AQC Section .473 also es-
tablishes the norm that the act of the majority of the direc-
tors at a meeting at which a quorum is present is the act of
the board unless the articles require a greater number.

COMPARISON WITH THI HNAL DRAFT OF THE RMBCA RMBECA Section
8.24(a) and (c¢) re functionally identical to AQC Section
A4A73. RMBCA S ion 8.24(b) deviates from prior Mbdel Act
policy and wouj.c permit the articles or bylaws to fix the
quorum requirement as low as one-third of the number of
members of the board or committee.

Section .475 INFCRVAL ACTION BY DIRECTORS

ORIGIN ACC Section .475(a) is a straight enactment of the
last paragraph of MBCA Section 43. Section .475(b)is a mod-
ified version of AS 10.05.199 and MBCA Section 44

SIMVIRY COF COVERACE ACC Section .475 provides for board
meetings to be conducted via telecommunications equipment
allowing simultaneous contact of all participants.lt also
provides for business to be transacted without any form of
meeting via the use of written consents identical in content
obtained from all directors.

COVPARISON WTH THE HNAL CRAFT OF THE RMBCA RMBCA  Section
8.20(b) is functionally identical to AQCC Section .475(a) in
permitting board meetings to be conducted via communicat ‘ons
equipment. RMBCA Section 8.21 is functionally identical ‘"o
ACC Section .475(b) in permitting the board to act without a
meeting utilizing written consents signed by all of the
members. The prudential requirement that those consents be
identical in content is omitted from the RMBCA

Section .478 DIRECTOR CONFLICTS OF INTEREST

ORIGINt Existing Alaska law has no statutory law on director
conflicts of interest. ACC Section .478 is modeled upon QL
Section 310, with modifications designed to produce a more
stringent standard regarding director conflict of interest.
One departure from the QL was the omission of its provision
permitting a committee of the board to validate certain in-
terested transactions. Also omitted was California's third
alternative for validation, which would be a showing by the
proponent of a contract or transaction that such transaction
was just and reasonable. Instead of being an Independent
vehicle for validation, such a requirement is imposed as an
additional ground for validation under Section .478(a)(2).

SAIMIRY OF COVERACGE ACOC Section .478 addresses conflict of
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interests in two distinct and classical instances: (D)
where the contract or other transaction is between the cor-
poration ani one or more of its directors; and (2) where the
ccrtract Q transaction is between two corporations sharing a
¢ nnon director or directors.

ACC Section .478(a) provides that transactions between
the corporation and a director or a business entity in which
the director has a material financial intexest must be ap-
proved either by validation via the informed approval of the
shareholders, or by the approval of a disinterested and fully
informed majority of a quorum of the full board. The direc-
tor’s shares are not to be computed either for purposes of
determining a quorum of the shares or a quorum of the board.
The proponent of the contract has the additional burden to
show that the contract or transaction is just and reasonable.

In the case of a common director (s) on the boards of
each of the corporate parties to a transaction, there is no
objection as long as the other directors are fully apprised
of all facts, including the common directorship. Nothing in
AQC Section .478(c) is intended to influence Alaska's anti-
trust laws, nor does this section intend to operate in dero-
gation of a director's common law duty of loyalty in the
context of the corporate opportunity doctrine.

COMPARISON WTH THE HNAL CRAFT OF THE RMBCA RMBCA  Section
8.31 parallels ACC Section .478 is primarily concerned with
conflicts of interest in which the director has a direct or
indirect adverse financial interest. Its coverage is very
similar to AQC Section .478(a). There is no explicit RMBCA
coverage of the secondary conflict of interest situation in
which a conmon director or directors serve on the boards of
both corporate parties to a contract or transaction.

Section .480 LIABILITY O DIRECTORS
ORIGIN ACC Section .480 is an augmented version of new

Mbdel Act Section 48, and replaces AS 10.05.216 and .225.
Section .480(a) continues the policy of AS 10.05.216 imposing

joint and several liability upon directors, Section .480(a)
(3) continues an imposition of liability for Illicit loans to
officers or employees contained in AS 10.05.216(d), which is
not found in MBECA Section 48 Theaffirmative defense by a

director that she observed the dutyof care defined in ACC
Section 450(b) is new to Alaska law.

SIMVRY OF COVERAGE ACC Section .480 imposes joint and
several liability upon directors who vote for or assent to
three types of illicit transactions: distributions to share-
holders contrary to provisions of Article 4 of this Chapter;
distributions to shareholders which are prejudicial to the
rights of creditors during the liquidation of the corpora-
tion; and loans or extensions of corporate credit to any
officer or employee contraryto the restrictions of ACC
Section .485 and any provisions of the articles of incorpora-
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tion. ft defense to liability is proof by the defendant(s) of
an observance of the duty of care articulated in Section
.450(b).

COMPARISON WTH THE HNAL CRAFT OF THE RMBCA  RMBCA Section
8.55(a) is functionally identical to AQC Section ,480(a)(1l)
in dealing with the consequences of a director's personal
liability for voting for or assenting to illicit distribu-
tions. The rights of contribution recognized in ACC Section
.480(b) are mirrored in RMBCA Section 8.55(b). The ACC's
coverage of distributions which are illicit during the course
of liquidation are not contained in the RMBCA lllicit loans
to officers or directors, covered by ACQC Section ,480(a)(5),

are the subject of RMBCA Section 8.52. The circumstances
under which such loans may be llcitly extended are covered by
ACC Section .485. They are nmore stringent than the cir-

cumstances recognized under RMBCA Section 8.55(a)(1) and (2).

Section .485 OFFICERS: TEH\URE RESIGNATION ACE\LY, DUTY OF
CARE

ORIGIN ACC Subsection .485(a) is adapted from QL Section
512(a), former QL Section 821, and NBL Section 715(e).
Unlike AS 10.05.228, Section 485(a) eliminates the necessity
of a vice president.

Subsection .485(b) is taken from QL Section 512(b), and
differs from AS 10.05.228 by providing that officers must be
selected by the board.

Subsection .485(c) is taken from NBL Section 715(Q9),
and replaces AS 10.05.251; it reflects no substantive change
in defining the source of real authority of officers.

Subsection .485(d) is taken from QL Section 515, which
in turn, is adapted from Pennsylvania B Section 505.

Subsection .485(e) is premised upon NBL 7.<5(h), without
inclusion of the specific "right of reliance” provision of
the New York act. For thefirst time, the AQC defines the
duty of care for officers, however, unlike NBL Section 715,
ACC Section 485(e) makes it clear that the duty of care
includes a duty of reasonable inquiry.

SUMVRY OF COMRACGE  Five major topics are addressed by ACC
Section .485: (1) the minimum number of offices which a cor-
poration must have; (2) the manner of selection and the right
of resignation of officers; (5) the source of real authority
of corporate officers; (4) a strategy by which a third party
can preclude a corporate principal's denial of the authority
of an officer as agent; and, (5) a definition of the standard
of care according to which officers are to discharge their
responsibilities to the corporation.

COMPARISON OF THE HNAL DRAFT OF THE RMBCA  The five topics
covered by AQC Section .485 are treated in five separate
sections of the RMBCA

RMBCA  Section 8.40 deals with the required officers.
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It differs from ACC Section .483(a) in several particulars.
Section 8.40 merely requires that the corporation have "the
officers described in its bylaws or appointed by the board of

directors. .. ." Thus it would appear that under the RMBCA
a corporation could be headed by the "Great PooBah", an in-
dividual assisted by the "Zupreme Tweeb." Notwithstanding,

there must be at least one officer who has the functions of
the corporate secretary and "/ho assumes all statutorily im-
posed du+'es of that office.

RMA  Section 8.41 is in accord with AQC Section
.483(a) in describing the duties of officers. They are fixed
by the terms of the bylaws or, the the extend permitted, by
the board. The RMBCA misses the accomplishment of ACC Sec-
tion .483(c) in making explicit the grant of real agency
authority to corporate officers.

RMBCA Section 8.42 joins AQCC Section .483(e) in defin-
ing a duty of care for corporate officers. Unlike the ACC
the HRMBCA does not naeke an express reference to a duty to
make reasonably inquiry as part of the "reasonable person in
like circumstances” standard. RMBCA Section 8.42 parallels
its treatment of the duty of care for corporate directors by
articulating “"safe harbor" provisions wherein an officer nmay
rely upon reports and representations of others. The ACC
does not spell out this concept.

RMBCA Section 8.43 parallels ACC Section .483(b) in
providing that officers serve at the pleasure of the board.
It also recognizes circumstance under which an officer nay
resign her position.

RMBCA Section 8.44 is functionally identical to ACC
Section .483(b) in providing that the removal of an officer
does not prejudice any contract rights which the officer
might have in the event that removal was in breach of a
contract of employment. Both the ACC and RMECA language aim
to forestall circumstances in which a corporation could be
ordered to specifically perform a contract with an officer in
whom the board no longer reposed confidence. Such a corpora-
tion may, however, be liable in damages.

Section .485 LOANS TO DIRECTORS, OFFICERS, AND BVAPLOYESS

ORIGIN ACC Section .485 is unique, borrowing from MEA
Section 47 and QL Section 315, but reflecting policies which
are more protective of the corporate fisc than either of
those provisions. It replaces /IS 10.05.213.

SAMVRY OF COVERACGE ACC Section .485 repudiates AS 10.05.
213's flat prohibition against loans to corporate directors
or officers. However, loans may not be made to directors
without the approval of two-thirds of the voting shares. The
board is competent to extend loans to officers and employees.
A "loan" is defined broadly, to Include securities or real or
personal property, as well as cash. Directors, officers, and
employees of parent, subsidiary, and sibling corporate af-
filiates are restrained under this section for purposes of
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obtaining a corporate loan.

AOVPARISON WTH THE HNAL DRAAT O- THE RVBCA 8.32 also
prohibits a corporation from extending loans or guarantees to
corporate directors. It does not cover loans to officers or
employees. Further,, the power to loan or guarantee the loans
of directors is easier to achieve under RMBCA Section 8.32.
Either a simple majority of the voting shares nmy approve or
the board may determine that the loan or guarantee benefits
the corporation and, having so de+jcmined, approves it.

Section .488 SEOONDARY LIABILITY COF DIRECTORS AND OFFICERS

ORIGINN ACC Section .488 is new and without direct precedent
in corporate law. This section was adapted from NBIL Section
630, which Imposes personal joint and several liability upon
the ten largest shareholders of a non-publicly traded cor—
poration for all debts, wages, or salaries due and owing to
any of the corporation s laborers and employees.

SUMMVRY OF COVERACGE The social problem targeted for re-
dress by ACC Section .488 is the abuse of unsecured credi-
tors, including employees, who are precluded by the rela-

tively small dimension of their demands, contrasted with the
high costs of litigation, from asserting the nmore traditional
cormon law efforts to "pierce the corporate veil".

Section .488 creates a "secondary liability" on the part
o. Iincorporators, directors (other than a provisional direc-
tor appointed under Section 640), and the president, secre-
tary, and treasurer in the event that corporate assets prove
insufficient to meet corporate obligations for contract in-
debtedness, materials, supplies, inventory, or services fur-
nished in the state during their period of service. This
secondary liability is joint and several, and nmay amount to a
maximnum of $25,000 for each creditor. The terms of a written
contract between a corporation and a third party may modify
or preclude the liability created by this section. The
liability of this section also extends to directors, incor-
porators, and officers of every foreign corporation doing
business within Alaska to the extent that materials, sup-
plies, inventory, or services were furnished within the
state.

COMPARISON WTH THE AHNAL CRAFT OF THE RMBCA  The exposure
draft of the RMBCA contained nothing comparable to the New

York precedent or the AQC provision on secondary liability.
However, the final draft states in Section 2.02 that the
articles can impose personal liability on shareholders for

specified amounts in specified conditions.

Section .490 INDEVNIHCATION OF OFFICERS, DIRECTORS, BWPLOYHESS
ND AGENTS. INSURANCE
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ORIGIN ACC Section .490 is premised upon Section 5 of the
Mbdel Act and works few changes on the provisions of AS
10. 05.010.

SIMMVRY CF COVE ACE Corporate director, officers, and em
ployees are vulnerable to attack in their personal capacity

for acts done in their corporate roles. There is an under-
standable demand for financial protection from potentially
ruinous costs and liabilities. Standing in opposition to

this demand are social policies implicit in the condemnation
of activity or behavior as criminal, violative of administra-
tive regulations, or harmful to the interests of the corpora-
tion. These competing interests must be confronted in any
statutory provision covering indemnification.

AQC Section .490 distinguishes between those circum-
stances in which a claim for indemnification nmay be made as
of "right" from those in which it is addressed to the discre-
tion of the corporation. As a further limitation upon dis-
cretionary indemnification, AQC Section .490(a) and (b) spe-
cify standards which must have obtained as to both the con-
duct and state of mind of the defendant. Finally, the cor-
poration is empowered to purchase and maintain insurance
which  would recompense a defendant for any costs or liabili-
ties incurred irrespective of the power of the corporation to
have effected indemnification for its own resources.

Indemnification as a matter of right under ACC Section
.490(c) can be asserted by a defendant who has been ex-

onerated on the merits. Discretionary indemnification 1is
provided in two circumstances. ACC Section .490(a) deals
with a defendant in direct civil, administrative or criminal
proceedings. While the decision to indemnify is left to the
judgment of the corporation under subsection (d), it is
conditioned upon a finding that the defendant . . .acted in

good faith an in a manner reasonably believed to be in or not
opposed to the best interests of the corporation, and, with
respect to a criminal action pro proceeding, had no reason-
able cause to believe the conduct unlawful. . ." AQC Section
.490(b) d'ols with the even more troubling situation of dis-
cretionary indemnification where the defendant has been as-
sailed in a derivative proceeding. If the defendant has been
adjudged guilty of violating either the duty of care or
loyalty, the powerof the corporation to indemnify against
the very harm which it has suffered, or the court incurred
costs in resisting liability, can only be exercised pursuant
to a specific finding by and order of the court in which the
action was tried.

COVPARISON WTH THE HNAL DRAFT OF THE RVBCA Chapter 8
sub-chapter E of the RMBCA contain the coverage on indem-
nification. RMBCA Section 8.51(a), (b) and (c). deals with
the authority of a corporation to indemnify. It is function-
ally equivalent to ACC Section .490(c). RMBCA  Section
8.51(d) prohibits indemnification in the instance of a suc-
cessful derivative suit or other proceeding charging personal
benefit to the defendant. However this ironclad prohibition
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is later qualified by RMBCA Section 8.54(2) where It s
recognized that the court may order Indemnification. The
combination of these two provisions Is a result not unlike
ACC Section .490(b). RMBCA Section 8.52 on mandatory indem-
nification deals with the defendant who was wholly success-
ful. It accords with AQC Section .490(c).

RMBCA Section 8.55 adopts a stricter attitude toward
advances against th defendant 1s anticipated expenses. ACC
Section .490(e) leaves the question within the discretion of
the corporation conditioned only upon an undertaking by or on
behalf of the defendant that the amount will be repaid if it
is ultimately determined that there is no indemnification as
a matter of right. The RMBCA would require a prior deter-
mination of the defendant 's good faith, the furnishing of a
written personal undertaking to repay the advance, and a
determination that the facts then known would not preclude
indemnification.

RMBCA  Section 8.55 is in substantial accord with ACC
Section .490(d)'s position on how and by whom the corporate

decision to indemnify is to be made. The primary respon-
sibility is that of disinterested and unlnvolved directors so
long as they constitute a majority of a quorum. 1=  This

quorum cannot be mustered the decision may be reached by in-
dependent legal counsel or approved by the outstanding
shares.

RMBCA Section 8.56 extends the provisions on the indem-
nification of directors to employees and officers. This
accords with the provisions of AQC Section .490.

RMBCA Section 8.57 accords with ACC Section .490(9)
permitting a corporation to purchase and maintain a policy of
insurance covering directors, officers and employees which
would cover any liability arising out of that status whether
or not the corporation would have the power to indemnify with
its own funds.
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ARTICLE 7. AMENDMENTS AND CHANGES

Section .502 AUTHORIZATION PERMTTED AND PROHIBITED AMENOMENTS

ORIGIN ACC Section .502(a) is taken from QL Section 900.
It repeats the substance of AS 10.05.270, which it replaces.
Section .502(b) is largely a reenactment of AS 10.05.273,
with several deletions reflecting the elimination of the con-
cept of par value. The language under Section .502(b)(2) is

new, and reflects a major change in Alaska law, in order to
carefully and unequivocally authorize only changes which
extend limitations imposed upon a corporation's duration.

Subsections .502(b)(5) and (6) follow MBCA Section 58, in
order to conform Alaska law to the language of the Mbdel Act.

SUMMVRY CF COMERAGE ACC Section .502 permits a corporation
to anmend its articles in "any and as nmany respects as may be
desired.” Whether a provision is required or permitted in
the articles of incorporation is determined as of the effec-
tive date of the amendment.

COMPARISON WTH THE HNAL CRAFT OF THE RVBCA RMBCA  Section
10.01 confers a power to amend the corporate articles in the
most general of terms. It does not differ substantively from
AQC Section .502 but does not contain the non-exhaustive list

of permitted amendments found in the ACC This reflects a
differing drafting style in which the Alaska statute would
contain illustrations and examples to guide both lay persons

and counsel.

Section .504 PROCEHOURE TO AMEND ARTICLES OF INCCRPORATION

ORIGIN ACC Section .504's subsections (a)(1), (b), and (c)
are taken from AS 10.05.276 and MBCA Section 59. Section
.504(a)(2) is adapted from Section 902(a) of the GCL, and
changes Alaska law by explicitly giving shareholders the
power to initiate amendments to the articles.

SUMVRY CF COVERAGE ACC Section .504 sets forth the manda-
tory procedures which must be followed to anmend the articles.
Under Section .504(a)(2), once shares have been Issued, the
power to initiate amendments resides concurrently in the
board and with the voting shares. An amendment initiated by
the shares does not become effective until approved by the
board; likewise, an amendment initiated by the board requires
shareholder approval to become effective. Alaska law pres-
ently requires a two-thirds majority of the shareholders to
approve amendments; AQC Section .504(a)(2) opts for a major-
ity of the .outstanding shares entitled to vote, but makes the
articles competent to establish a supermajority voting re—
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quirement. This section also provides for notice as well as
the power of the board alone to amend the articles if no
shares have been issued.

COMPARISON WITH THE HNAL DRAFT OF THE RMBCA Several provi-
sions of yhe RMBCA contain coverage of topics addressed in
AQC Section ,504. RMBCA Section 10.05 accords with AQC Sec-
tion ,506(a)x1) in providing that if no shares have been
issued the power to amend the articles is with the board.
Once shares have been issued ACC Section .504 requires the
approval of both the directors and an absolute majority of

the shares to anmend the articles. RMBCA Section 10.02
creates a limited exception to this norm for what the offi-
cial comment terms "housekeeping amendments" (10-9). These
amendments can be affected by board approval only. Anong
them are two which Alaska law has always prohibited: delet-

ing the names and address of the original registered agent
and initial directors.

Once shares are outstanding RMBCA Section 10.03 severe-
ly restricts the power of shareholders. They cannot initiate
amendments but can only approve those proposed by the board.
Both statutes require that shareholders be given notice of
the amendment whether it is to be considered at a regular or
special meeting of the shares.

Section .506 CLASS VOTING OGN AMENDMENTS

ORIGINN AQC Section .506 is largely a reenactment of AS
10.05.282. section .506(6) amends AS 10.05.282 to conform
with Section 60 of the MBCA and in':ludes an increase in the
authorized number of shares of a superior class as an amend-
ment giving a right to class voting. This section also re-

places AS 10.05.279.

SIMVRY O COVERACE ACC Section .506 provides for “"class
voting"”, which obtains irrespective of any provisions in the
articles, and may not be impaired or denied by any internal
rule. Further, as to any amendment on which there is a right
to vote by class, there is no "approval by the shareholders”
unless the amendment receives the affirmative vote of a
majority of the affected class as well as a majority of the
other shares entitled to vote.

OVPARISON WTH THE HNAL CRAFT OF THE RVBCA RMBCA Section
10.04 accords with ACC Section .506(a) in mandating class
voting rights under circumstances where an amendment would
affect the' rights, privileges, or restrictions imposed upon
that class of shares. Unfortunately, there is nothing in the
RMBCA or its official comments which parallels ACC Section
,506(b)'s express statement that if the holders of shares of
a class are entitled to vote as a class then the amendment is
not approved unless it receives a majority vote of the out-
standing shares of that class and also receives an absolute
majority of the outstanding shares.
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Section .508 GREATER VOTING REQUIREIVENTS

ORIGIN ACC Section .508 is taken from QL Section 902(e),
and is new to Alaska law.

SIMVRY OF COVERACE This section permits the articles to
set up supermajority or even unanimous voting requirements.
An amendment affectr.ng such an article must be approved by
the same supermajority vote.

COMPARISON WTH THE HNAL CRAFT OF THE RMBCA RMBCA Section
7.27 directly parallels the content of ACQC Section .508. The

official comment (7-65) makes it clear that the articles nay
establish unanimous voting requirements.

Section .510 ARTICLES O AME\DMENT

Section .512 HLING OF ARTICLES OF AMENDMENT
ORIGIN ACC Section .510 is a reenactment of AS 11.05.285,
with the deletion of the provision regarding stated capital.

Section .512 is a reenactment of AS 10.05.288.

SAMIRY OF COVERACGE In order for an amendment to the arti-

cles to become effective, it is necessary to make a filing
with the commissioner (ACC Section .512) and receive a certi-
ficate of amendment. Section .510 specifies what the arti-

cles of amendment are to include.

COMPARISON WTH THE HNAL CRAFT OF THE RVMBCA  RMBCA  Section
10.06 is functionally identical to ACC Section .512 except
that it would require filing with the secretary of state and
it omits the requirement that the articles of amendment be
signed by designated corporate officers.

Section .514 HBEFECT OF CERTIFICATE OF AMENDOMENTD

ORIGIN ACC Section .514 is essentially a reenactment of /IS
10.05.291, with language added from MBCA Section 65 permit-
ting up to a 50-day delay in effectiveness.

SIMVRY OF OOVERAGE An anmendnment to the articles is not ef-
fective until the commissioner has reviewed the amendment to
ascertain its conformity with law, and has issued a certifi-
cate of amendment. Section .514(b) specifies that an amend-
ment does not have a retroactive effect so as to compromise
any pending litigation.

COVPARISON WITH THE ANAL CRAFT CF THE RMBCA  RMBCA  Section

10.09 provides that, wunless a delayed effective date is
specified, the amendment or restatement becomes effective
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when the articles of amendment or restatement are filed.

Section .516 RESTATED ARTICLES CF INCORPORATION
Section .518 HFILING CF RESTATED ARTICLES GF INOORPORATION

Section .520 HFECT OF ISSUANCE OF RESTATED CERTIFICATE CF IN
CORFORATION

ORIGIN ACC Section .516 is a reenactment of /IS 10.05.294.
AOC Section .518 is a reenactment of AS 10.05.303; Section
.520 is a verbatim reenactment of AS 10.05.306.

SIMMIRY OF COVERACGE This section authorizes a corporation
to restate its articles as they nmay have been amended as a
matter of form by resolution of the board. The substantive
provisions cannot be so amended, and in fact, Section .516
requires that a statement be filed with the restated articles
averring that the restated articles correctly set out without
change the corresponding provisions of the articles.

AQC Section .518 specifies the procedure to be followed
by the corporation and the commissioner in the filing and ad-
ministrative handling of the restated articles. Section .520
provides that the restated articles become effective and su-
persede the original articles and all amendments to them upon
the issuance of the restated certificate of incorporation.

QOMPARISON WTH THE AHNAL CRAFT OF THE RMBCA RMBCA Section
10.07(e) and (f) follow the provisions of ACC Section .516
except that the restated articles nmay contain an amendment
not previously reported to the state. Under this section the
filing is again with the Secretary of State, not the commis-
sioner as provided in AQC Section .518.

Section .522 AMENDMENT G- ARTICLES OF INCORPORATION IN REOR
GANIZATION PROCEEDINGS

Section .524 HLING CF AMENOMENT CF ARTICLES IN  REORGANIZATION
PROCEEDINGS

Section .526 HBHFECT OF ISSUANCE OF CERTIFICATE CGF AMENCMENT  IN
REORGANIZATION PROCEEDINGS

ORIGIN ACC Section .522 is taken from MBECA Section 65, anH
is new to Alaska law.

ACC Sections .524 and .526 are derived from MBCA Sec-
tion 65, and are new to Alaska law, being added in the wake
of Section .522. Section .526 varies from the MBCA by omit-
ting the 30-day effectiveness delay provision found in the

NMbdel Act.

SIMVRY OF, COMERACGE ACC Section .522 is designed to coordi-
nate Alaska' law with the Federal Bankruptcy Act. It permits



amendment of the articles as part of the reorganization
proceedings, which amendment might otherwise not obtain the
affirmative vote of the shares. WAthout this provision, an
involuntary dissolution and reincorporation may be necessary
to achieve the desired result of the bankruptcy reorganiza-
tion, with a possible increase in federal income tax liabi-
lity.

ACC section .524 specifies the filing procedure for any
amendments to the articles accomplished by bankruptcy reor-
ganization under ACC Section .522. Section .526 provides for
the effectiveness of the amendments upon the issuance of a
certificate of amendment by the commissioner.

COMPARISON WTH THE HANAL CRAFT OF THE RMBCA RMECA Section
10.08 is functionally identical to AQC Section .522 - .526.
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ARTICLE 8. CORGANIC OHANGE

Section .530 MERER

Section .532 PROCEDURE FOR MERER

Section .534 CONSOLIDATION

Section .536 PROCHDURE FCR CONSOLIDATION
Section .538 SHARE BECHANGE

Section .540 PROCHOURE FOR SHARE BEXAHANGE

ORIGIN ACC Sections .530 and .532 (pertaining to the defi-
nition of and procedure for merger) are taken from MBCA Sec-
tion 71, and reflect without change AS 10.05.375 and .378.
ACC Sections .534 and .536 (pertaining to the definition and
consolidation) are taken from MBCA Section 72, and reflect
without change AS 10.05.381 and .384. ACC Sections .538 and
.540 (define and determine the procedure for a share ex-
change). They are taken from MBCA Section 72A and are
without precedent in Alaska law.

SUMVRY OF OOMERACE These sections define and set create
uniform procedures for the proposal of the three classic

forms of organic change. In the event of either a merger or
consolidation, one or both of the participating corporations
formally ceases to exist. In the case of a share exchange

there is no formal suppression of a constituent corporation
but it becomes a wholly owned subsidiary of the acquiring
corporate entity. In each instance, the ACC places the
responsibility for the framing of the proposal within the
discretion of the boards of the participating corporations.
The ACC provides for a share exchange for the first time in
Alaska law.

COVPARISON WTH TH- FINAL DRAFT OF THE RVBCARMBECA Sections

11.01 and 11.02 cover the subjects addressed IinACC Sections
530 - .540. The RMBCA provisions on mergerand share ex-
change 'parallel those of the ACC There is no separate
treatment of consolidation in the RMBCA  This departure from
the prior provisions of the Mbdel Act and the statutory laws
of all jurisdictions currently following it is explained by
the drafters of the RMBCA as reflecting sentiment that con-
solidations are currently out of fashion. If the plan is
that both participating corporations are to cease existence
and emerge and a new, third corporation, the RMBCA would re-
quire the extra steps of prior formation of that third cor—
poration and then merging the two constituent corporations
into it. Under AQCC Section .534 this result can be effected
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in a single, and far simpler step.

Section .542 DISPARATE TREATMENI OF SHARES CF THE SAME CLASS (R
SERIES PROHIBITED BEXCEPTIONS

ORIGINt AQC Section .542 is predicated upon, but not adapted
from QL Section 1101, and is unprecedented in Alaska law.

SIMVRY O COOVERAGE ACC Section .542 establishes a legal
presumption against treating the holders of shares of the
same class or series in any plan for an organic change in a
different manner. A major question much litigated in the
last decade is whether organic changes may be used to ellml-
rate certain shareholders by forcing them to accept cash or
non voting stock for their shares while other holders of
identical stock receive voting shares in the surviving cor—
poration. AQC Section .542 resolves this issue for Alaska in
a manner that comports with Delaware and California decision-
al law. The fiduciary duties of majority or controlling
shareholders are recognized in Section .542(a). Section
542(b) recognizes that disparate treatment nmay be necessary
to preserve a Subchapter S election under the Internal Reve-
nue Code. Disparate treatment may also be necessary for
other sound business reasons, but the proponents of the plan
have the burden to prove it is consistent with fiduciary
duties owed to all the shareholders.

COMVPARISON WTH THE HNAL CRAFT OF THE RMBCA  The official
comment to the RMBCA (11-4, 5) makes it clear that the fram-
ers of that statute did not resolve this basic question. Any
state which chooses to follow this recommendation will con-
demm to totally unstructured litigation all participants in
any organic change which is challenged for its discriminatory
treatment of shareholders. Under ACC Section .542 the pre-
sumption is against discriminatory treatment unless it can be
justified on the predicate of some corporate business reason,
as opposed to the personal goals of dominant shareholders.

Section .544 NOTICE TO AND APFPFROVAL BY SHAREHOLDERS

ORIGIN ACC Section .544 is a modified version of new Sec-
tion 73 of the MBCA and has been extended to treat share ex-
change in a manner identical to merger or consolidation.

SUMVRY OF COMRACGE  This section mandates the steps neces-
sary to seek the approval of shareholders of each corporation
participating In a merger, consolidation, or share exchange.
Written notice stating that one of the purposes of the meet-
ing is to consider the proposed organic change, a copy of the
plan for such change, and the text of the AQCC provisions on
the rights of dissenting shareholders must be given to each
shareholder irrespective of voting rights.
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COVPARISON WTh THE ANAL DRAFT OF THE RMBCA RMBCA Section
11.03 follows AQCC Section .544 In requiring notice to share-
holders which specifies that an organic change is to be pro-
posed by the board and accompanied by a summary of the plan.
This notice is statutorily deficient unless it also includes
notice of dissenter < rights. However, unlike AQC Section
.544 which express this important obligation in the provision
entitled "notice to and approval by shareholders”, the RMEA
command that there be notice of dissenter's rights is found
in Section 13.20(a).

Section .546 MY\NER OF AFPFROVAL BY SHAREHOLDERS

ORIGIN ACC Section .546 is premised upon new Section 73 of
the MBCA with a modification to retain the two-thirds voting
requirement found in /15 10.05.390. The only change worked by
Section .546 pertains to the inclusion of share exchanges.

SUMVARY OF COVERACE AXC Section .546 enfranchises all
shares of every class or series of each constituent corpora-
tion to an organic change. The plan prepared by the board
and noticed to the shareholders is "approved” upon receiving
the affirrative vote of an absolute two-thirds majority of
all outstanding shares. If the articles of any of the par-
ticipating corporations provide for class voting on plans for
organic change, then in addition to the two-thirds voting re-
quirement for approval by the outstanding shares, there s
also a two-thirds affirmative vote requirement for that
class. If the articles do not provide for class voting, but
the plan for organic change contains provisions which, had
they been proposed as amendments to the articles, would have
required the affirmative vote of a class, then class voting
is required under Section .546.

COVPARISON WTH THE ANAL CRAFT OF THE RVBCA  RMECA Section
11.03 differs radically from both existing and proposed

Alaska law. Unless a greater number is required by the ar-
ticles, a plan of merger or share exchange is approved by the
holders of a simple majority of the shares. RMBCA  Section
11.03 does not enfranchise all shares regardless of the
presence or absence of voting rights under the articles. It
does recognize class voting in a manner not unlike AQOC Sec-
tion .576. In a departure from the 1977 position oF the

Model Act (Section 73) and the laws of those states which
currently accord with that section, the recommended content
of RMBCA Section 11.03(g) would create certain circumstances
in which nme gars and share exchanges can be effected without
shareholder approval. As explained in the official comment
(11-15), "shareholders' votes should be required only if the
transaction fundamentally alters the character of the enter-
prise or substantially reduces the shareholders' participa-
tion in voting or profit distribution.” Unfortunately, RMBA
Section 11.03(g) pays no attention at all to the basic eco-
nomic pursuit of the corporate entity before and after the
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organic change. So long as the number of outstanding shares
is not changed plus or minus 2% shareholders who had in-
vested in a corporation historically tied to the fishing in-
dustry could find themselves tied to the fate and fortune of
a hulla hoop concern. They would never have been consulted,
their approval would not have been required, and they would
have no dissentere rights!

Section .548 ABANDONMENT OF FLAN OF MERGER CONBOLIDATION (R
BEXOHANGE

ORIGINN ACC Section .548 is taken from MBCA Section 75, and
reflects without change the content of AS 10.05.595, save for
the inclusion of share exchange.

IMVRY F OOMRAGE  This section provides that, notwith-
standing approval by the shareholders, the plan may fail
without further action if any condition precedent or concur-
rent is not satisfied,or if any condition subsequent is
triggered.

COMPARISON WTH THE ANAL CRAFT OF THE RMBCA RMBCA Section
11.05(i) accords with AQCC Section .548.

Section .550 ARTICLES OF MERCER CONSOLIDATION R EXCHANCE

Section .552 FILING CF ARTICLES OF MERCER CONSOLIDATION R BEX
aHANCE

ORIGIN AQC Sections .550 and .552 are predicated upon new
Section 74 of the MBCA Section .550 changes /IS 10.05.596 hy
the inclusion of share exchanges. Section .552 technically
restates AS 10.05.402 to reflect the uniform processing pro-
cedures found in ACC Section 910.

SMIERY CF OOMBERAGE These sections establish the formal re-

quirements necessary to reflect the combination. Section
.550 provides that each constituent corporation must execute
a set of recombination articles, including the mechanics of
the shareholder vote. Section .552 directs that a duplicate
copy of the recombinate articles be delivered to the commis-
sioner.

COMPARISON WTH THE HNAL CRAFT OF THE RVBCA RMBCA  Section
11.05 is functionally identical identical to AQCC Section .552
Section .554 MERER OF SUBSIDIARY CORPORATION
Section .556 PROCHOURE FOR MEREER OF SUBSIDIARY CORPORATION

Section .558 HFILING CF ARTICLES OF MERER CF SUBSIDIARY CORPORA
TION
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ORIGINN ACC Section .554 is taken from MBCA Section 75, and
has no precedent in Alaska law.

AQC Section .556 is taken from MBCA Section 75, with a
modification to cre.ite a presumption against disparatetreat-
ment of the shares.

ACC Section .558 is taken from MBCA Section 75.

SIMVRY OF COVERACE This section authorizes amerger be-
tween a parent and a subsidiary whenever at least 90 percent
of all outstanding shares of each and every class are owned
by the parent corporation.

ACC Section .556 places the power to propose and imple-
ment a merger of the subsidiary in the board of the parent.
Nb shareholder approval is required. Disparate treatment of
shares must pass muster under AQC Section .542.

AQC Section .558 continues the uniform filing proce-
dures established in AQC Section .910.

QOMPARISON WITH THE FAINAL CRAFT OF THE RMBCA  RMBCA  Section
11.04 is functionally identical to ACC Sections .554, 556 and
558 in the treatment of "short form mergers" between a
parent and a 90% owned subsidiary. It does not, however,
contain the AQOC Section ,556(a)(2)'s language creating the
presumption of non-discriminatory treatment of all shares of
the subsidiary.

Section .560 HBHFECT OF MERCER CONBOLIDATION R BEXCHANGE

ORIGIN ACC Section .560 is predicated upon revised MBEA
Section 76. The provision for an optional delayed effective
date, the inclusion of share exchanges, and the elimination
of net surplus reflect the changes made to AS 10.05.405.

SMVRY OF COMRAGE  ACC Section .560 governs the date, cir-
cumstances when an organic change becomes effective. It is a
sufficient authority for the succession by the surviving or
resulting corporation to all of the rights and liabilities of
the constituent corporations. To the extent that the recom-
bination articles purport to amend the articles of incorpora-
tion, such change is given effect. Finally, AQCC Section
.560(c) determines the fate of all shares of the constituent
corporations which are to be converted or exchanged. The
ownership claims and interests of shareholders in the con-
stituent corporations are defined subject to any rights which
may be asserted by a dissenting shareholder under AQCC Section
.574.

COMPARISON WTH THE AHNAL DRAFT G- THE RMBCA  RMBCA  Section
11.06 is functionally identical to AQC Section .560 except
for its failure to spell out the consequences of a consolida-
tion in which constituent corporations Aand B emerge as
resulting .corporation C.
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Section .562 MEREEHR CONSOLIDATION R BEQAHANCE OF SHARES BE
TWEEN DOVESTIC AND FOREIGN CORPORATIONS

ORIGIN AQC Section .562 is predicated upon new Section 77
of the MBCA and replaces 10.05.408, .411, and .414. The
inclusion of share exchange is unprecedented.

SMVRY OF COMRACGE ACC Section .562 removes potential con-
flicts of laws when domestic and foreign corporations undergo
organic change. This section provides that if the surviving
or resulting corporation is foreign, it must as a condition
of merging with a domestic corporation agree to service of
process in Alaska, and to pay promptly all dissenting share-
holders.

QOMVPARISON WTH THE ANAL CRAFT OF THE RMBCA RMBECA Section
11.07 is functionally identical to ACC Section .562 except
that the substantive law referenced and made applicable to
the surviving foreign corporation differs as noted above.

Section .564 REORGANIZATION DISCLOSURE CF ALIEN AFFILIATES

ORIGIN ACOC Section .564 reflects the content of AS
10.05.250, as amended in 1980.

IMVRY OF COMERACGE  This section requires the disclosure of
alien affiliates and the percentage of their outstanding
shares in any corporation organized under this Chapter.

OMPARISON WTH THE ANAL CRAFT OF THE RVMBCA  The RMBCA s
indifferent to the status of alien affiliates.

Section .566 SALE OF ASSETS IN REGQULAR COURSE OF BUSINESS
MIRTGACE (R PLEHDGE OF ASSETS

ORIGIN ACC Section .566 is predicated on the 1962 version
of Section 78 of the MBCA and modifies the content of AS
10.05.435.

SMVRY O COMRAGE  The proposed Alaska Corporations Code
distinguishes between a sale of assets in the normal course

of business (such as a sale of all inventory) and a sale of
all or substantially all assets not in the regular course of
business. Shareholder approval is necessary for the latter
on the theory that, Ilike a merger or share exchange, it rep-

resents another fundamental change.

ACC Section .566 is concerned with the sale, lease, ex-
change, or other disposition of all or substantially all of
the property and assets of the corporation in the usual and
regular course of its business. The power to effectuate such
a transaction resides with the board; it does not require
shareholder approval. A mortgage or pledge of these assets
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may be made *I»r similar authority irrespective of whether
or not it is the regular course of business. This last
provision would change existing Alaska law which required
shareholder approval of such mortgages or pledges of cor-
porate property.

COMPARISON WTH THE HNAL DRAFT OF THE RVMBCA RMBCA  Section
12.01 is functionally identical to ACC Section .556 and would
also change existing Alaska law by not requiring shareholder
approval for any pledge or mortgage of corporate assets.

Section .568 SALE OF ASSETS NOT IN REGULAR COURSE CF BUSINESS
Section .570 APPROVAL OF TRANBACTION BY SHAREHOLDERS
Section .572 ABANDONMENT CF TRANBACTION BY BOARD

ORIGINL ACC Section .568 is predicated upon MBCA Section 79.
/IS 10.05.438 is modified to eliminate a mortgage or pledge of
all or substantially all assets (now covered under Section
.566). This section differs from the ©Mbdel Act by requiring
shareholder notice also to include a copy w." the ACC Sections
on the rights of dissenting shareholders.

ACC Section .570(a) is predicated upon MBCA Section
79(c), and preserves the two-thirds voting requirement of /IS
10.05.441. Section .570(b) is new.

ACC Section .572 is predicated upon MBCA Section 79(d),
and reflects without change AS 10.05.444.

SAIMVRY O COVERAGE AQCC Section .568 treats the sale,
lease, exchange, or other disposition of all or substantially
all of the assets of a corporation as the equivalent of an
organic changeif not made in the usual course of business.
Wen not in the regular course of business, written notice of
the proposed disposition of assets and a copy of the ACC
provisions on dissenters' rights must be given to all share-
holders regardless of voting rights

The proposal for the sale of all or substantially all
of the assetsis approved by the affirmative vote of two-

thirds of all outstanding shares, with all shares being
enfranchised regardless of restrictions or limitations in the
articles. Class voting is recognized. Section .572(b) re-

quires the extraordinary absolute 90 percent approval by out-
standing shares (with all shares franchised) when the buyer
is in control of or under the control of the seller.

This section permits the board, in its discretion, to
abandon a section .568 transaction notwithstanding its ap-
proval by the shareholders.

COMPARISON WTH THE ANAL CRAFT OF THE RVBCA RMBCA  Section
12.02 accords with AQC Sections .568 - .572 in treating the
sale, lease or exchange of all or substantially all corporate
property other than in the usual and regular course of busi-
ness as an organic change. The proposal must originate with
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the board and cannot be effectuated without shareholder ap-
proval . Unlike existing and proposed Alaska law, the RMBECA
requires only majority approval. The official comment makes
it clear that class voting can be had in appropriate cir-
cumstances even though the section is silent on the question.
The official comment alsc warns of the existence of dis-
senter's rights, a topic upon which RMBCA Section 12.02 is
also silent. By contrast, the AQCC gathers all of these impor-
tant provisions into the three related sections rather than
scattering them across a lengthy code.

Section .574 RIGHT OF SHAREHOLDERS TO DISSENT

ORIGINN ACC Section .574 is predicated upon MBCA section 80,
with alterations to allow dissenters' rights for shareholders
in corporations party to a share exchange. This section con-
solidates /)5 10.05.417 through ,432 and /IS 10.05.447. through
462.

SUMMRY OF COMBERAGE  ACC Section .574 provides that a share-
holder who has dissented from an organic change has a right
to have the corporation purchase her shares at "fair valua-
tion." Section .574(b) changes Alaska law by recognizing
that a shareholder need not dissent with respect to all of
her shares. Section .574(c) changes Alaska law by denying
dissenters ’ rights in the case of a "short form" merger (Sec-
tion .556). There is an additional change by the presumptive
denial of dissenters' rights for holders of shares traded on
a national securities exchange on the record date fixed for
ascertaining the shares entitled to vote on the organic
change.

ACC Sections .576 through .586 establish the criteria
for perfecting dissenter's rights, withdrawal of a demand,
notice, payment for shares, action to determine value of
shares upon failure to agree, presentation of and status of
shares reacquired by the corporation. Aside from the right
to litigate the regularity of any organic change, or to chal-
lenge any disparate treatment of shares (Section .542), the
right to claim the status of a dissenter is intended to be
the exclusive remedy available to shareholders.

COMPARISON WTH THE HNAL DRAFT OF THE RMBCA  RMBCA Section
13.02 parallels AQC Section .574 in recognizing the right of
shareholders to dissent in the case of an organic change, in-
cluding the sale of all or substantially all of the corporate
property other than in the usual and regular course of busi-
ness. However, RMBCA Section 13.02(a)(4) goes beyond exist-
ing or proposed Alaska law, or the prior content of MBCA Sec-
tion 80, in creating dissenter's rights in the event the cor-
poration amends its articles to impair the shareholder’s
preemptive, redemption, or votingrights. The final draft of
the RMBCA has added yet anothercircumstance in which dis-
senter's rights are recognized. It would allow a shareholder
to dissent to an amendment which would reduce her shares to a

73



fraction of a share if the fractional share could be acquired
for cash under Section 6.04.

The ©Mbdel Act exception, reflected in ACC Section
.574(d), which denies preemptive rights if the securities
were readily marketable on a national exchange is not carried
over into RMBCA Section 13.02.

Section .576 RIGHIS CF DISSENTING SHAREHOLDEHRS  WITHIRAML CF
(BE\V S\ D)

ORIGINN ACQC Section .576 is oredlcated upon MBCA Section 8l1.
The provisions which explicitly determine the impact upon the
status of the dissenting shareholder, the restoration of full
shareholder status, and the exclusion of price movement in
anticipation of the organic change are new to Alaska law.

SIMVRY OF COMRAGE AQC Section .576 mandates a three-step
procedure for the perfection of the status of a "dissenter."
First, the shareholder must file a written objection to the
plan; second, the shareholder must not vote in favor of the
proposal; and third, within ten days after the vote, the
shareholder who complies with steps one and two must make a
written demand upon the corporation to be paid the nfair
valuation” of his shares. Absent a written waiver by the
corporation, a shareholder who fails to make a written demand
within the time limitations set forth in this section shall
be bound by the terms of the organic change.

Once a shareholder has complied with these three steps,
he loses the right to vote and other shareholder rights.
Section .576 provides for the restoration of these rights if
the shareholder withdraws his demand for dissenters' rights
(which withdrawal requires the consent of the corporation),
or if the corporation rescinds, abandons, or otherwise is
disabled from carrying through with the organic change.

COMPARISON WTH THE AHNAL DRAFT OF THE RVBCA RMBCA  Section
13..20 mirrors the first two steps outlined in AQCC Section
.576 for the asserting of a dissenter's rights. The third
step, a written demand upon the corporation to be paid for
the affected shares is found under RMBCA Section 13.23.

Section .578 NOTICE TO DISSENTING SHAREHO DER
ORIGIN ACC Section .578 is predicated upon MBCA Section 8l1.
SMVRY OF COMBERACGE  This section requires that the surviv-
ing corporation make the first move by making a written offer
to each dissenting shareholder which includes a copy of a

recent financial statement. These provisions are not found
in AS 10.05.420 and .450.

COVPARISON WTH THE ANAL CRAFT CF THE RVBCA RMBCA Section
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13.22 requiring that the corporation notify shareholders of
their rights to dissent and the means of exercising that
right are covered by provisions of the ACC which require that
this information be sjpplied to shareholders at the time the
organic charge .is submitted for shareholder approval. The
duty of the surviving or resulting corporation is set forth
in AQC Section .578. RMBCA Section 13.25 requires that the
corporation tender what it estimates to be the fair value of
the shares accompanied by a current balance sheet. By con-
trast, AQCC Section .578 requires that the corporation make a
written offer to purchase the shares at a price considered to
be their fair value.

Section .580 PAYMENT TO DISSENTING SHAREOLDER AFTER AGREEMVENT
ON VALLE OF SHARES

ORIGIN AQC Section .580 is predicated upon MBCA Section 81,
and reflects without change AS 10.05.423 and .453.

SMVRY O COOMBERACGE ACC Section .580 provides for a thirty
day period during which the dissenting shareholder and the
corporation have to reach an agreement on the fair valuation
of the dissenteres shares. If agreement is reached within 30
days, the price is to be paid and the shares surrendered
within 90 days. If no agreement is reached, recourse must be
had through AQCC Section 582<

COMPARISON WITH THE HNAL CRAFT OF THE RMBCA  RMBCA  Section
13.28 addresses the options of a shareholder dissatisfied
with the amount tendered by the corporation under Section
13.25. Within 30 days she must notify the corporation in
writing of the amount of noney she will accept for the shares
and make demand for that sum. If no demand is made within
this period the right to contest the fair value as determined
by the corporation is deemed waived.

Section .582 ACTION TO CETERMNE VALLE OF SHARES UFON FAILURE TO
ACREE

ORIGINN ACC Section .582 is taken from MBCA Section 81, and
replaces 45 10.05.426 and .456.

SMVRY OF OOVERACGE If a dissenting shareholder and the
corporation do not reach an agreement as to the fair valua-
tion of the dissenter's shares, Section .582 directs that the
corporation invoke the jurisdiction of a superior court to

judicially determine the fair value. All dissenters are to
be joined in this action,, Section .582(b) provides for an
award of interest. Section .582(c) vests the court with

broad discretion respecting litigation costs and expenses,
excluding cttorneys’ fees.

COVPARISON WTH THE ANAL CRAFT OF THE RVBCA  RMBCA Section
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13.30 parallels ACC Section .582. However, if the corpora-
tion does not file for a judicial determination of fair value
within the time proscribed, it is automatically obligated to
pay the shareholder the amount demanded. The strategy of the
ACC for coping with this eventuality is to grant to any dis-
senting shareholder the right to commence the judicial pro-
ceeding and then bind all shareholders to that single deter-
mination by assertion of quasi-ln rem jurisdiction of the su-
perior court.

RMBCA Section 13.31 parallels ACC Section .582(c) per-
mitting the court to assess the costs associated with the
determination of fair value. There is one important dif-
ference, the RMBCA would permit this award to include an as-
sessment of counsel fees. The ACC wonld not.

Section .584 PRESENTATION OF DISSENTERS SHARES TO CORPORATION

ORIGIN ACC Section .584 has no counterpart in Alaska law.
It is predicated upon Section 1320 of the GCL

SIMMRY OF COMRAGE  This section provides that the corpora-
tion may demand the physical production of the dissenters’
share certificates within twenty days from the perfection of
their status (Section .576), so that the corporation nmay con-
firm 1its potential liability. Failure of a dissenter to
comply terminates all his dissenters’' rights. ACC Section
.584 also restricts the transferability of shares for which a
demand for payment has been made.

COMPARISON WTH THE HNAL CRAFT G- THE RMBCA  RMBCA  Section
13.22(b) gives the corporation obliged to honor an assertion
of dissenter's rights the authority to stipulate when and
where the certificates must be deposited. The obligation on
the part of the shareholder to deposit the shares is created
by RMBCA Section 13.23(a). RMBCA Section 13.24 recognizes
the right of the corporation to restrict the transfer rights
of shares from the date of demand for their payment until the
proposed corporate action is effectuated.

Section .586 STATUS OF SHARES ACQUIRED HROM DISSENTING
SHAREHOLOERS

ORIGINN AQC Section .586 is -predicated upon MBCA Section 81,
and consolidates AS 10.05.429 and .462, with the substituted
reference to "reacquired" for "treasury" shares.

SMVRY O COVERACE ACC Section .586 establishes that
shares purchased from dissenters may be used by the surviving
corporation as reacquired shares, except that in the case of
merger or consolidation, they nmay be he'd and disposed of as
the plan nmay otherwise provide.

QOVPARISON WTH THE ANAL CRAFT OF THE RVBCA It would  ap-
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pear that the RMBCA has failed to include a provision com-
parable to former MBCA Section 81.

7



Notes



ARTICI E 9. DISSOLUTION

Section .605 MOLUNTARY DISSOLUTION By VOTE WRITTEN CONBENT OF
SHARES, (R BLECTION OF THE BOAD

ORIGIN Dissolution is to a corporate entity what death is
to a natural person. As with the provisions respecting the
articles and bylaws, amendments and organic change, the pro-
tection of the interests of shareholders and creditors and
the imposition of duties of care and loyalty upon directors
and officers are addressed in the AQCC provisions governing

dissolution. Article 9 carefully distinguishes between
two fact patterns which are united only in the conclusion
that the corporation ceases to exist. The distinction is

predicated upon whether the decision to dissolve is that of a
majority of the shareholders, or whether that result is in-
flicted upon the corporation by judicial decree because of
the valid contention of a minority of shareholders or the
commissioner that the continued existence of the corporate
entity is intolerable. If majority consent is the key, the
dissolution is said to be "voluntary.” If the life of the
corporation is to be taken as a consequence of gross abuse of
the minority or persistent and serious flaunting of the
state's regulation, then corporate—termination is "involun-
tary."

The ACC fiilrvirsi’ ™ on (voluntary dissolution”™yfeflevt™
s'ubstantial modification of pMnr AlaskjuJ™-ernT—follow the
Lfdrmat and content”™of”~the California™J™eral—Corp™oration Law.
However,- the—~—California model proved unacceptable asal—trahy.s
for most of the provisions respectirfg”™involuntary dissolution
where the decision was made to pattern “~the proposed code-
after the ©Mbdel Business Corporation Act and—lrist™yT3c-At"ska
statutes. Notwithstanding, certain innovations from the GCL
have been engrafted onto the involuntary provisions and are
noted in the official comments to the specific sections.

AQC Section .605 is an adapted version of G Section
1900, and a consolidation of AS 10.05.465, 474, and .477.
This section differs from Alaska law insofar as it curtails
the role of the board in initiating and approving a plan of
voluntary dissolution.

SUMVRY OF COMRAGE ACC Section .605 places the decision to
voluntarily dissolve a functioning corporation with the
shareholders. Under the ACC, the board of directors is given
no role in either proposing or passing upon the decision to
voluntarily dissolve. Thus, the shareholders initiate the
proposal, and must cast at least a two-thirds affirmative
vote of the shares in order to approve the plan. Alterna-
tively, unanimous written consent of the franchised shares
will eliminate the need for a noticed meeting. Three excep-
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tions, where the board does possess the power to voluntarily
dissolve, are: (1) where the corporation has been adjudged
bankrupt, (2) the corporation has no assets and a history of
having transacted no business for the preceding five vyears,
or (5) where the corporation is still-born having issued no
shares.

COMPARISON WTH THE HNAL DRAFT OF THE RMBCA The RMECA also
distinguishes between voluntary and what is termed “"judicial
dissolution.” A third category, "administrative dissolution”
is a specie of involuntary dissolution worked by the state as
a consequence of corporate failure to comply with applicable

law. The ACQC classifies such Administrative procedures as a
specie of involuntary dissolution. Aside from this basic
similarity, there are distinctions between the two codes
which will be detailedin the following section by section
analysis.

RMBCA Section 14.02 differs significantly from the ACC
Section .605/California philosophy on voluntary dissolution.
Under the RMBCA the shareholders have the power to initiate
and effectuate the decision to voluntarily dissolve only if
they can act unanimously under Section 7.04. In all other
instances they must depend upon the board of directors to in-
itiate a proposal to voluntarily dissolve the entity. In the
absence of a provisionin the articles requiring a greater
vote, the board's proposal is approved if ratified by a
majority of the shares.

RMBCA  Section 14.01 makes the initial boardor incor-
porators competent to dissolve a corporation which is still
born having neither issued shares nor transacted business.

Section .608 CERTIFICATE CF ELECTION CONTENTS SIGNING
VERIFICATION AND FILING

ORIGIN ACC Section .608 derives from Q&L Section 1901, and
consolidates AS 10.05.468, 474, 480, and .485 (MBCA Sec-
tions 82(b), 85(b), 84(b), and 85).

SIMVRY O COOMBRACGE AC Section .608 imposes upon the cor-
poration the requirement that it file with the commissioner a
certificate of election to dissolve, the content of which is
specified. This section works only minor changes in the
signing ,verifying, and filing procedures as found in current
Alas'a law.

COVPARISON WTH THE HNAL DRAFT OF THE RVBCA RMBCA Section
14.05 is substantially in accord with ACC Section .608 sub-
stituting the term "articles of dissolution” for the "cer-
tificate of dissolution.”

Section .610 CERTIFICATE F REVOCATION OF ELECTION  CONTENTS
sSIGNING  VERIFICATION  AND FHLING
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Section .613 HBHFECT OF CERTIFICATE CF REMOCATION CF H ECTION

ORIGINt ACC Section .610 is an adapted version of QL 1902,
which consolidates MBCA Sections 88,89, and 90, and AS
10.05.492 through .504.

ACC Section .613 is substantially a reenactment of AS
10.05.507, based upon MBCA Section 91.

SIUMVARY OF OOVERACGE  ACC Section .610 permits a corporation
to revoke an election to wind up and dissolve prior to the
distribution of any assets, and upon approval of the sane
power as made the initial decision to voluntarily dissolve.
The provision that no assets be distributed prior to revoca-
tion of election to dissolve is the most Iimportant change
wrought by Section .610, and is crucial in protecting the in-
terests of creditors and senior shares as provided iIn ACC
Sections .358 through .365. The contents and procedure for
filing a certificate of revocation of election are specified.
Effectiveness of the certificate of revocation of elec-
tion is contingent upon inspection, filing, and return of a
duplicate oiiginal by the commissioner. Until that time, the
corporation is deemed to be in the process of dissolution.

COMPARISON WTH THE HNAL CRAFT OF THE RVBCA RMBCA Section
14.04 also permits a corporation to revoke the decision to
dissolve by the same authority who made the initial decision
to dissolve. The California and ACC condition that there
have been no distribution of corporate assets under the
aborted plan to dissolve is, unfortunately, not reflected in
Section 14.04. Instead, it merely requires that the election
to revoke the dissolution occur within 120 days of the date
on which articles had been delivered to the secretary of
state. The consequence of an effective revocation of the
dissolution election under RMBCA Section 14.04(d) and (e) is
identical to ACC Section .613.

Section .615 CGOMMENCEMVENT AND CONDUCT OF VOLLNTARY PROCEEDINGS
FOR WINDING UP;, CESSATION OF BUSINESS;, NOTICE

ORIGIN ACC Section .615 is adapted from QL Section 1903,
and replaces AS 10.05.486 and .489(1) IMBCA Sections 86 and
87). The express provisions for board powers during winding
up and the limited circumstances in which the corporation may
continue normal business activities during winding up are new
to Alaska law.

SUMMVARY OF COMBRACGE Under AQC Section .615, «dissolution”
is the decision to terminate the corporate eXistence. The
actual steps which effectuate that decision are termed "wind-
ing up”. Those steps begin and become obligatory upon elect-
ing to dissolve. In an important break with older statutes,
winding up (the marshalling of all corporate assets, payment
of all creditors and distribution of any net assets to share-
holders) is not vested in court appointed isceivers, but Iis

80



the responsibility of the board of directors.

A decision to dissolve the entity dramatically affects
the real authority of the board. No longer nmay it continue
pursuit of the original corporate business or purpose(s).
Instead, it is to wind up the corporate affairs, file the ar-
ticles of dissolution (ACC Section .620) and in so doing ter-
minate the corporate existence (ACC Section .625). It is the
goal of the statute that voluntary dissolution can, and typi-
cally will, be accomplished without the expense and incon-
venience of judicial intervention by the elected representa-
tives of the shares.

OVPARISON WITH THE HNAL ODRAAT G- THE RVMBCA 14.05 is func-
tionally identical to AQC Section .615.

Section .618 JUDICIAL SUPERVISION OF WINDING UP; PETITION AND
NOTICE CORCER PROTECTING SHAREHOLDERS AND CREDITORS

ORIGIN ACC Section .618 is an adapted version of QL Sec-
tion 1904, broadening the coverage of AS 10.05.489(3) (which
was based upon MBCA Section 87).

SIMIRY O COOMBERAGE ACC Section .618 creates standing in
the corporation, a five percent shareholder(s), or three or
more creditors to petition the superior court to assume
jurisdiction over the winding up of the corporation which has
elected to voluntarily dissolve. The assumption of jurisdic-
tion is discretionary with the court. The standing in the
shareholders and creditors is new to Alaska law.

OVPARISON WTH THE HNAL CRAAT CGF THE RVBCA RMBCA Section
14.30(4) attains only one of the prudential safeguards
achieved by AQCC Section .618. Under Section 14.30(4) the
corporation is given standing to have its voluntary dissolu-
tion continued under court supervision. The official comment
(14-38) explains that such a step nmmy be "appropriate to per-
mit the orderly liquidation of the corporate assets and to
protect the corporation from a multitude of creditorsl suits
or suits by dissatisfied shareholders. Unfortunately, those
creditors and shareholders are given no standing to invoke
suck a petition, a standing which is recognized under ACC
Section .618.

Section .620 ARTICLES OF DISSOLUTION  GONTENT
Section. 623 FILING OF ARTICLES GF DISSOLUTION

Section .625 HFECT OF CERTIFICATE OF DISSOLUTION

ORIGIN AQC Section .620 is taken from QL Section 1905, and
replaces /)b 10.05.510, which was modeled after MBCA Section

92
AOC Sections .623 and .625 are reenactments of AS
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10.05.513 and .516, based upon MBCA Section .93.

NMMRY O QOOVERACE Upon completion of the winding up
process, a corporation is to file articles of dissolution,
whose content and filing procedure are specified.

ACC Sections .623 and .625 establish a procedure where-
by the articles are filed, processed by the commissioner, and
a certificate of dissolution is issued. The issuance of the
cer‘ificate terminates the existence of the corporation ex-
cept ror certain purposes.

COMPARISON WTH THE HNAL CRAFT OF THE RMBCA The RMBECA con-
tains no comparable coverage. The official comment to RMECA
Section 14.03 (14-9) makes it clear that the "articles of
dissolution" are comparable to the ACC's certificate of dis-
solution and merely stipulate the procedure whereby the deci-
sion to voluntarily dissolve was achieved. The continuation
of the corporate existence after dissolution is thought by
the framers of the tentative draft a sufficient protection
for corporate creditors and holders of shares with a liquida-

tion preference. Such a notion was rejected in California
and it is with the California precedent that the AOC is
aligned.

Section .628 INVOLUNTARY DISSOLUTION BY VERIFIED COMPLAINT,
FILING; INTERVENTION By SHAREHOCER (R CREDITOR

ORIGIN ACC Section .628 is predicated upon QI Section
1800, with the deletion of 1800(d). It replaces AS 10.05.540
through .543, which was based upon MBCA Section 97. Section
.628(b ) (1), (2), (3), and (4) reenact comparable provisions
of AS 10.05.54011), (2), and (3). Section .628(b)(5) is new
and designed to provide relief in what are, fundamentally,
incorporated partnerships. Section ,628(b)(6) is also new
and in combination with subsection (a)(3), permits any share-
holder to dissolve a corporation whose terms has expired.
Section .628(c) replaces AS 10.05.552. Prior law specified
that the joinder of shareholders was not necessary; this
principle is implicit in subsection (c) which grants to any
shareholder a right of intervention.

SIMVARY OF COMBERAGE ACC Section .628 envisions involuntary
dissolution as an adversarial process conducted before a
trial court. Section .628(a) provides that a verified c¢:——
plaint may be filed in the superior court by one-half or mure
of the directors then in office, a shareholder(s) holding
shares representing not less than one-third of the conmon
shares, any shareholder if the ground for dissolution is ex-
piration of the period of time for which the corporation was
formed, or any person expressly authorized to do so in the

articles.
The grounds for involuntary dissolution are specified
in Section .628(b). The use of involuntary dissolution to

resolve deadlocks at either the director or shareholder level
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is evident in Section .628(b)(2) and (3). However, in addi-
tion to deadlock, there must be a serious threat to the busi—
ness or property of the corporate entity. with respect to
shareholder deadlock, there must be the further element of a
history of futile effort to resolve the Impasse.

Section .628(b)(4) sets a specific standard for in-
voluntary dissolution predicated upon the conduct of those in
control of the entity. In essence, their pattern of behavior
must have risen to such a damaging level as to make their
continued exercise of the prerogatives of corporate existence
obnoxious to both the minority shareholders and the state.
If the corporation is held beneficially by 35 or fewer per-
sons of record, Section .628(b)(5) sets a protection of the
rights of the complaining shareholder(s) as a further ground
for involuntary dissolution. Finally, under Section .628(d)
the definition of shareholder is expanded to include those
who hold beneficial interests in shares committed to a voting
trust under AQCC Section .425.

QOMPARISON WTH THE FIHN> DRAFT OF THE RVBCA RMBCA Section
14.30(b) is similar to hCC Section .628(b) in enumerating
grounds for involuntary dissolution. However, the standing
is Ilimited to a shareholder. By contrast, AQC Section
.628(a) would grant standing to one half or more of the
directors then in office, a shareholder(s ) holding one-third
or more of the voting power, and any other person authorized

in the articles. The grounds include deadlock at either the
shareholder or director level and, like AQC Section .628, re-
quire an allegation of a threat to the corporate business and
affairs. Oppression, fraud, or illegal conduct by those in
control of the corporation is also recognized as a ground for
seeking involuntary dissolution. Unfairness toward share-
holders is not an enumerated ground and, in another dif-

ference from AQCC Section .628, there is no ground for utiliz-
ing involuntary dissolution proceedings to protect the inter-
ests of complaining shareholders in a closely held entity.
RMBCA Section 14.30(3) grants to a creditor standing to
seek .involuntary dissolution if her claim has been reduced to
judgment and the corporation is insolvent. ACC Section .628
does not permit creditors to commence the involuntary dis-
solution proceeding but would permit a creditor or share-
holder to intervene for reasons deemed satisfactory by the

trial court.

Section .630 AVOIDING DISSOLUTION By VERIFIED COMPLAINT,
PURCHASE OF PLAINTIFFLS SHARES, DETERMINATION OF
FAIR VALLE STAY, APPRAISAL, ANVND APPEAL

ORIGIN ACC Section .630 is a modified version of Q&L Sec-
tion 2000, and is unprecedented in Alaska law.

SIMVRY OF COMRACGE  The proposed code recognizes that the
involuntary dissolution of a corporation is a step attended
by serious immediate and general social consequences. In



addition to terminating the corporation as an investment
vehicle for its beneficial owners, it is eliminated as an
employer, competitor and vehicle for distributing goods or
services in the market place. Each of these employee and
consumer interests make alternativesto dissolution desir-
able. To accommodate these Interests ACC Section .630 estab-
lishes two circumstances in whichthe continued corporate ex-
istence may be preserved while atthe same time relieving the
plight of the plaintiffs who sought Involuntary dissolution.
First, the corporation nmay avoid the dissolution by purchas-
ing for cash at fair value the shares owned by the plaintiffs
(subject to any contrary provision in the articles). if the
corporation elects not to purchase plaintiffs' shares, hold-
ers of 50 percent or nore of the voting power nmy do so.
Fair valuation is determined on the basis of the liquidation

value.

Section .630(b) provides for situations when agreement
as to fair value cannot be reached between the purchasing
party and the selling party. Upon application to the court

and the posting of security for expenses, the court will stay
the dissolution proceedings and ascertain the fair value of
the shares. Section .630(c) states the procedures which the
court and court appointed appraisers shall follow in ascer-
taining the fair value of the shares. The court is directed
to include in its order an alternative decree forthe winding
up and dissolution of the corporation should the purchasing
party fail to pay the amount determined by the appraisers.
If the purchasing party wishes to appeal the appraisal, Sec-
tion .630(d) requires that the purchasing party first pay the
appraised value to the moving (selling) party.

COMPARISON WITH THE ANAL DRAFT OF THE RVBCA Unfortunately
for the public Interest, the RMBCA contains no contingencies
for saving the corporate existence once proceedings for judi-
cial dissolution have been commenced.

Section .633 INMOLUNTARY DISSOLUTION BY THE COVMISSIONER
GROUNDS PROCHOURE FREINSTATEVENT

ORIGIN ACC Section .633 is a reenactment of AS 10.05.519
with substantial amendments. It continues the provisions of
AS 10.05.519 which modified MBCA Section 94 to substitute in-
voluntary dissolution by administrative process for judicial
proceedings inaugurated by the Attorney General. However,
the provisions respecting due process rights of the corpora-
tion (administrative hearing and trial de novo) are new to
Alaska law. AS 10.05.519(h) has been severed from this sec-
tion and is treated in ACC Section .635.

SMVARY OF COOMERACGE ACC Section .633 creates discretion in
the commissioner to effect an involuntary dissolution by ad-
ministrative action for specified grounds, subject to an ap-
peal to the superior court. This section provides for notice
to be sent to the corporation, and affords the corporation an
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opportunity to correct the neglect, omission, delinquency, or
noncompliance, or, to request an administrative hearing. The
AQC attempts to give tie targeted corporation liberal due
process in these administrative proceedings. Thus before the
decision to administratively dissolve can be carried into ef-
fect, the corporation must be accorded a prior hearing to as-
certain the presence or absence of the noticed grounds. If
the commissioner continues to abide by the original decision
to involuntarily dissolve, Section .633(c) grants the cor-
poration an opportunity to appeal to a superior court where
the matter will be tried de novo. Section .633(e) establishes
a two vyear period in which a corporation dissolved by the
commissioner nmay be reinstated. Finally, Section .633(Q)
provides for the non-gratuitous assignment of contract rights
by the dissolved corporation, and for counterclaim and set-
zff to diminish liability to the assignee.

COMPARISON WTH THE HNAL CRAFT OF THE RVBCA RMBCA Section
14.20 establishes the grounds for administrative dissolution.
The list is shorter than that advanced under ACC Section .633
and ignores such Alaska interests as the failure of a control
person to comply with the requirement of appointing a regis-
tered agent; the protracted failure to fill a vacancy on the
board; and, the failure to complete dissolution within two
years after filing a certificate of election to voluntarily
dissolve. Under the RMBCA administrative dissolution is ef-
fected by the secretary of state.

RMBCA Section 14.21 details procedures for administra-
tive dissolution which correspond to ACC Section .633(b).
The prior hearing and court appeal rights guaranteed in the
AQC are absent from the RMBCA provisions on administrative
dissolution. There is no right to a prior hearing before the
administrative official in RMBCA Section 14.21. The official
comment (14-29) asserts the remarkable premise that grounds
will rarely be controverted. Instead of a prior hearing, the
corporation must either comply with the administrative demand
for correction of the alleged ground or suffer administrative
dissolution! The immediate consequence is that it is forbid-
den to conduct business. In this state of business paraly-
sis, it may now invoke RMBCA Section 14.23 and petition the
secretary of state for reinstatement. Only if that is denied
can an appeal be taken, under RMECA Section 14.23(b) to a
trial court. Whether a trial de novo can be claimed in that
court is left unspecified.

Section .635 COVMSSIONERS AUTHORITY TO BRING ACTION FCR
INVOLUNTARY DISSOLUTION GROUNDS, RELIE-

ORIGIN ACC Section .635 paragraphs (a)(l) and (a)(2) are
taken from AS 10.05.519, which 1is based upon Oregon Revised
Statutes Section 57.585 and MBCA Section 94. Paragraphs
.635(a)(3) and (a)(4) and subsection (b) are taken from QL
Section 1801 (a)(1), (3), and (c).

85



SIMVRY OF OOMERAGE  The classical "quo warranto proceeding”
where the corporate charter is revoked for serious legal of-
fense is reflected In ACC Section .635. Following a long-
standing legislative decision, the state's Interest is guard-
ed by the Commissioner of Commerce and Economic Development
rather than the Department of Law AQCC Section .655 estab-
lishes the commissioner's authority to bring an action for
involuntary dissolution in the superior court upon specified
grounds. The court may order dissolution or other relief as
it considers just and proper, and nay appoint a receiver for
the winding up or order the board to wind up the corporation
under the court's supervision.

CQOVPARISON WTH THE HNAL CRAFT OF THE RVBCA RMBCA Section
14.50(a) defines the quo warranto powers recommended in the
tentative draft. They do not Include the ground that the
corporation has seriously violated a statute regulating cor-
porations (ACC Section .635(a)(3)). The power of a court
which has assumed jurisdiction over such a proceeding is con-
firmed iIn RMBCA Section 14.31(b) in a manner functionally
equivalent to ACC Section .635(b).

Section .638 VENLE AND PROCESS FOR COVMISSIONERS ACTION

ORIGIN ACC Section .638 is a reenactment of AS 10.05.534,
which is modeled after MBCA Section 96.

IMVIRY OF COMBERACGE This section establishes the venue and
service of process rules governing suits for involuntary dis-
solution .

COMPARISON WTH THE HNAL DRAFT OF THE RVBCA RMBCA Section
14.31(a) covers the venue for such a proceeding which is
entrusted to prosecution by ths attorney general. The sta-
tute does not specify the notice requirements mandated by ACC
Section .638.

Section .640 APROINTMENT CF PROMISIONAL DIRECTOR DEADLOK

ORIGINt ACC Section .640 is predicated upon QL Sections 308
and 1802.

SIMVRY OF COMRAGE  Where the ground for a complaint for
involuntary dissolution is a deadlock in the board (ACC Sec-
tion ,628(b)(2)), Section .640 affords yet another oppor-
tunity to save the corporate existence. As an alternative to
dissolving the corporation, the court may appoint a provi-
sional director who is neither a shareholder nor a creditor
of the corporation. The provisional director has all the
rights and powers of a director until the deadlock is broken,
or until the director is removed by order of the court or by
approval of the outstanding shares. The provisional director
is exempted from secondary liability of directors under ACC



Section .488(a).

COMPARISON WTH THE HNAL CRAFT OF THE RVBCA RMBCA Section
14.31(c) details the ancillary jurisdiction of a court before
which a complaint for involuntary dissolution is pending.
Such a court has the power to Issue injunctions, appoint a
receiver or custodian pendente lite, take actions to preserve
the corporate assets and carry on the business of the entity
until a full hearing can be held. Unfortunately, none of
these powers directly or by fair Inference, includes the
authority to resolve the deadlock at the board level by ap-
pointment of a provisional director.

Section .643 APROINIMENT CF RECEIVER  APPLICATION HEARING AND
NOTICE SECURITY, QUALIFICATIONS, POVERS
COMPENBATION

ORIGIN AQC section .643(a) is taken from QL Section 1803,
and is new to Alaska law. Subsection (b) is taken from MBEA
Section 99 and reflects the content of AS 10.05.576. Subsec-
tion (c) is taken from MBCA Section 98 and AS 10.05.567, with
the modification of omitting attorneys fees.

SMVRY OF COMBERAGE ACC section .643 grants broad powers to
a court which has assumed jurisdiction over a complaint seek-
ing involuntary dissolution, to act upon plaintiff's motion
for the appointment of a receiver. Unlike AS 10.05.555
through .573, and MBCA Section 98, which uses a "liquidation
receiver'l, the receiver under the AQC serves to preserve the
corporation and its business pending a hearing on the com
plaint for involuntary dissolution. The directors, under
court supervision, are used to handle the affairs which the
Mbdel Act vests in the liquidating receiver.

COMPARISON WTH THE HNAL CRAFT G- THE RVBCA RMBCA Section
14.32 is similar to AQC Section .643. Since the RMBCA is
rather vague on the major premise that the winding up of a
corporation is normally committed to the directors, Section
14.32(a) is less clear than ACC Section .643 that the ap-
pointment of a custodian should be upon the motion of some
shareholder or creditor able to convince the court that the
directors cannot be entrusted to marshall and properly apply
the corporate assets. A "receiver"” under the RMBCA terminol-
ogy does not act to manage the business and affairs of the
corporation but rather acts to liquidate its assets. Under
the ACC the term "receiver” embraces both functions for one
acting under the authority of AQC Section .643.

Section .645 DECREE KR WINDING WP AND DISSOLUTION  ARRTHER
JUDICIAL RELIE-

ORIGINN AQC Section .645 is new, and based upon QL Section
1804. This section replaces /)5 10.05.537, 546, and .549,
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which were modeled upon MBCA Section 97.

SIMVRY OF OOVMERAGE ACC Section .645 empowers the court
hearing a suit for involuntary dissolution under either ACC
Section .628 or .63J to decree a winding up and dissolution,
or, in a final effort to preserve the social interests ad-
vanced by preservation of the corporate existence, issue such
less drastic orders, decrees, and injunctions as Justice and

equity nmay require.

COMVPARISON WTH THE HNAL DRAFT OF THE RVBCA RMBCA Section
14.33 covers the entry of a decree of dissolution. Unfor-
tunately, it contains no reference to the authority of that
court to order alternative relief aimed at the simultaneous
resolution of the alleged ground for dissolution while pre-
serving the corporate existence.

Section .648 COMMENCEMVENT AND CONDUCT COF INMOLUNTARY PROCEEDINGS
FOR WINOING UP, CESSATION OF BUSINESS; NOTICE

ORIGIN ACC Section .648 is taken from GO 1805, and re-
places AS 10.05.555 and .558, which were based on MBCA Sec-
tion 98.

SIMVRY OF COOMERAGE  This section provides that upon entry
of a decree under Section .645, the board is to commence
winding up subject to court supervision. Regular business
operations are to cease, except where the continuation of
business activities is necessary to preserve goodwill or the
going-concern value of assets which are to be sold. In the
absence of a perfected appeal or stay order, notice is to be
given to all shareholders and known creditors and claimants.

COMPARISON WITH THE HNAL DRAFT OF THE RVBCA RMBCA Section
14.06(b) accords with ACC Section .648 that in the wake of a
decree of dissolution the process of winding up and liquida-
tion is to commence. The official comment (14-48) references
Sections 14.05, 14.06, and 14.07 which import the provisions
on the process of winding up, liquidation and distribution.

Section .650 JURISDICTION COF COURT

ORIGIN ACC Section .650 is adapted from QL Section 1806,
and replaces AS 10.05.573, .579, .582, and .585, which re-
flected the content of MBCA Sections 98, 100, 101, and 102.

SIMVRY OF QOOVERACGE  This section sets forth an extensive
list of the ancillary powers and jurisdiction that may be
exercised by the superior court. Of particular interest is
the power conferred by Section .650(6) for the court to fill
any vacancy on the board which the directors or shareholders
prove unable to fill. Also of interest is Section .650(7),
which grants extraordinary powers of removal and prohibition
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from further office holding of any director guilty of dis-
honesty, misconduct, neglect or abuse of trust in conducting
the winding up of the corporation.

QAOVPARISON WTH THE AHNAL CRAFT OF THE RVBCA 1 .31(c) con-
tains a less explicit and expansive list of ancillary powers.

Section .653 CLAIME AGAINST CORPORATION COURT AND NONCOURT
DIRECTED WINOING UP, PRESENTATION NOTICE  PAYIMENT,
SEOURED CLAIVG, RBEIECTEHD CLAIVG

ORIGIN ACC Section .653 is predicated upon QI Sections
1807 and 2008, and replaces AS 10.05.579, which was based
upon MBCA Section 100.

SIMVRY G- COMRACE ACC Section .653 details procedures for
settling all claims against the corporation. All claims must
be presented within a specified time after which they are
barred. This section makes separate provisions for the fate
of contingent, wunmatured, or disputed claims, or where there
iIs uncertainty or dispute concerning the identity or capacity
of the claimant, depending upon whether the winding up 1is
with or without judicial supervision. Wen assets are re-
duced to cash, the Commissioner of Revenue is established as
a stakeholder, under a provision which ensures that disputes
do not leave the commissioner with custody of the assets for
an indefinite period of time.

OVPARISON WTH THE HNAL CRAFT OF THE RVBCA RMBCA Section
14.06 deals with known claims against the dissolved corpora-
tion. Like ACC Section .653,it provides for notice to
creditors and the establishing of deadlines which, if not
met, bar claims. RMBCA Section 14.07 covers unknown claims
against the entity. Like AQC Section .653(d) and (f), there
is provision for notice by publication. Assets covering the
claims of creditors or claimants who cannot be found or who
are not competent to receive themare to be deposited, under
RMBCA Section 14.40 with the state treasurer.

The above provisions of the RMBCA on voluntary dissolu-
tion are made applicable in the case of judicial dissolution
by Section 14.33.

Section .655 COROER DECOLARING CORPORATION WILND UP AND DISSOLVED,
DECLARATIONS, EFFECT; ADDITIONAL ORDERS;, DISCHARGE
O DIRECTORS

ORIGIN ACC Sectionm.655 is derived from QL Section 1808,
and replaces AS 10.05.585, which was based upon MBCA Section
102.

SIMVRY OF OOMERAGE  Upon final settlement of accounts and a

determination that the corporation's affairs are in a condi-
tion for it to be dissolved, ACC Section .655 directs the
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court to make an order declaring the corporation duly wound
up and dissolved. This order must specify information re-
garding provisions for taxes and penalties, known debts and
liabilities, and distribution of assets to shareholders. The
order must also declare that those conducting the winding up
have settled their accounts and that their duties and liabi-
lities are discharged. Upon the issuance of this order, cor-
porate existence ceases.

COMVPARISON WITH THE HNAL DRAFT OF THE RMBCA  The RMBCA does
not contain an explicit provision covering what, under ACC
Section .655, is the last step in the orderly winding up and
distribution of corporate assets.

Section .658 FILING CF DECREE OF DISSOLUTION

ORIGINI ACC Section .658 is a reenactment without change of
AS 10.05.588, which was based upon MBCA Section 103.

IMVRY OF COOMERACGE  This section provides the procedure for
filing of the decree of dissolution.

QOVPARISON WITH THE HNAL CRAFT O THE RMBCA Section
14.22(a) of the RMBCA directs that the "clerk of the court
shall deliver a certified copy of the decree [of dissolution]
to the secretary of state, who shall file it."

Section .660 PONES AND DUTIES GF DIRECTORS IN DISSOLUTION
PRCCEEDINGS

ORIGIN ACC Seciion .660 is derived from QL Section 2001,
and is new to Alaska law. It replaces AS 10.05.489(2), .564,
and .570, which were based respectively on MBA Sections 87
and 98.

SIMVRY O OOVERAGE ACC Section .660 is the heart of the
reformed framework for utilizing the incumbent directors and
officers to conduct both voluntary and involuntary dissolu-
tion, a significant change from existing law, which utilizes
a "liquidating receiver" appointed by the court. This sec-
tion enumerates powers and duties of the board. In the event
the superior court does not repose confidence in the abili-
ties or fidelity of the incumbent management, it has power
under AQC Section .648 to appoint other persons to conduct
the winding up.

COMPARISON WTH THE AHNAL CRAFT OF THE RVBCA As previously
noted, it seems Implicit under the terms of RMBCA Section
14.05 that the reform of utilizing incumbent directors in
preference to court ordered authorities to conduct the wind-
ing up has been accepted by the framers of the tentative
draft.
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Section .663 PROCEEDING TO CETERMNE IDENTITY OF DIRECTORS (R TO
APPOINT DIRECTORS

ORIGIN AOC Section .663 is taken from Q&L Section 1003
There is no comparable provision in Alaska law or the MBCA

SMVRY O OOMERAGE This section creates a procedure for
establishing the identity of those who are to wind up and
dissolve the corporation, and to replace those who are un-
willing or unable to perform their duties.

GOMPARISON WTH THE HNAL CRAFT OF THE RMVBCA This power is
not expressly provided in the RMBCA

Section .665 DISTRIBUTION OF CORFPCRATE ASSETS AMING
SHAREHOLDERS, WHEN TO BE MNE

ORIGINN ACC Section .665 is based upon QXL Section 2004 It
replaces AS 10.05.489 and .561, which were based upon MBA
Sections 87 and 98.

AIMVRY (F COVERACE This section provides for the distri-
bution of remaining assets to shareholders according to their
respective rights and preferences once the interests of cre-
ditors and other claimants against the corporation have been
settled.

COMPARISON WITH THE HNAL CRAFT OF THE RVBCA RMBCA Section
14.05(a)(4) appears to be the only coverage of this point.
It does not settle the issue of the timing of such distribu-
tions, an ambiguity which may work to the disservice of
creditors.

Section .668 PROVISION FCR PAYMENT OF OEBI R LIABILITY

ORIGIN AOC Section .668 is taken from Seciion 2005 of the
CGCL It is without precedent in Alaska law.

SIMVRY OF COOMERACGE  ACC Section .668 provides a definition
of the concept "adequate provision" for a debt or liability,
a concept used extensively throughout Article 9 as a precon-
dition for distributing assets to shareholders when all
claims by creditors have not yet been settled.

COMPARISON WTH THE HNAL CRAFT OF THE RVBCA RMBCA Section
14.05(a)(3) makes a reference to the power to ". . . mak|[e]
provision for discharging its liabilities.” Section 14.40
utilizes the state treasurer as a repository for funds set
aside to pay unknown or ineligible creditors or claimants.

Section .670 DISTRIBUTION IN MINEY (R IN KIND, INSTALLIMENTS
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ORIGINN ACC Section .670 is taken from QL Section 2006, and
is without precedent in either Alaska law or the MBCA

SIMMRY CF COVEIGE: ACC Section .670 gives express sanction
to distribution schemes which gives shareholders property as
opposed to cash. Installment plans are also sanctioned.

OMPARISON WTH THE HNAL DRAFT OF THE RVBCA The RMBCA con-
tains no coverage other than the. general provisions of Sec-
tion 14.05(a).

Section .673 PFLAN CF DISTRIBUTION ADOPTION BINDING BEHAECT;
NOTICE PAYMENT TO DISSENTING SHAREHOLDERS
ABANDONMENT

ORIGIN ACC Section .673 is predicated upon QXL Section
2007, and is without precedent in Alaska law.

SIMVRY OF OOMBERAGE ACC Section .673 permits the liquida-
tion rights of outstanding shares to be altered to accom—
modate a plan of distribution of assets other than money upon
the approval by the outstanding shares. Class voting is ex-
pressly provided. Preferred shares dissenting from the plan
may require the corporation to make payment according to
their unaltered liquidation preferences. If such dissent and
demand prejudices the plan, the board is authorized to aban-
don the plan without further recourse to shareholders.

COMPARISON WTH THE HNAL ORAFT OF THE RVBCA The RMBCA does
not contain provisions incorporating these powers.

Section .675 RECOVERY OF AMONIS IMPRCPERLY DISTRIBUTED

ORIGIN ACC Section .678 is taken from &L Section 2009, and
is new to Alaska law.

SIMVRY O COMBRAGE Ay amount improperly distributed to
shareholders may be recovered under Section .675. There is
no requirement that shareholders have knowledge of the impro-
priety of such a distribution. Aay recovery from share-
holders may not function to alter their rights to share pro
rata in the residual assets of the corporation.

OVPARISON WTH THE AHNAL CRAFT OF THE RVBCA RMBCA Section
14.07(d)(2) provides for the liability of shareholders who
have received distributed corporate assets to the claims of
creditors.

Section .678 CONTINUED EXISTENCE OF DISSOLVED CORPORATIONS,
mPURPOSES, ABATEMENT OF ACTIONS; DISTRIBUTION O
OMTTED ASSETS

92



ORIGIN ACC Section 678(a) is taken from ASI0.05.594, and
is based upon MBCA Section 105. Subsections (b), (c), and
(d) are taken from the 1980 amendment to AS10.05.594 (SB
112).

SIMVRY OF COOMERAGE  This section provides that a corpora-
tion that has been dissolved nmay continue to exist for an in-
definite period of time for the purpose of winding up its af-
fairs, prosecuting and defending actions byor against it,
collecting and discharging obligations, disposing of and con-
veying its property, and collecting and dividing its assets.

COVPARISON WTH THE HNAL CRAAT OF THE RVBCA RMBCA Section

14.05(b) contains similar provisions continuing the corporate
existence.
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ARTICLE 10. FOREIGN CORPCRATIONS

Section .705 ADMSSION OF FOREIGN CORPCRATION

ORIGIN AOC Section .705 Is a reenactment of AS 10.05.597,
which is based upon Section 106 of the MBCA

SUMVARY OF COVERACGE ACC Section .705 conditions entry of a
foreign corporation for the purpose of transacting business
within Alaska. It is intended to exercise to the fullest the
police power of the state while respecting the equal protec-
tion guarantees made obligatory by the Fourteenth Amendnment
to the Constitution of the United States.

COMPARISON WITH THE HNAL CRAFT OF THE RVBCA RMBCA Section
15.01(a) parallels ACC Section .705 in requiring a certifi-
cate of authority as a precondition to a foreign corporations
ability to transact business within a host state.

Section .708 APPLICATION TO CORPORATIONS NOWAUTHORIZED TO
TRANBACT BUSINESS IN THE STATE

ORIGIN ACC Section .708 is a reenactment without change of
AS 10.05.687 and is based upon Section 123 of the MBCA

SIMVRY O COVERACGE ACC Section .708 reflects the deter-
mination of the legislature to grant to foreign corporations,
irrespective of their date of entry, the equal protections of

the laws of Alaska Including the imposition of all Ilimita-
tions, restrictions, liabilities, and duties prescribed in
the ACC.

COMPARISON WTH THE HNAL DRAFT OF THE RVBCA RMBCA Section
17.02 parallels ACC Section .708 in extending the provisions
of a new corporations code to foreign corporations currently
qualified to transact business in the host state.

Section .710 LIABILITY FOR TRANBACTING BUSINESS WTHUT
CERTIFICATE OF AUTHORITY

ORIGIN AQOC Section .710 is a reenactment of AS 10.05.696
and is based upon Section 124 of the MBCA

SUMVRY O COVERACE I— order to enforce the requirement

that a foreign corporation obtain a certificate of authority
prior to transacting business within Alaska, ACC Section .710
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im$o'es a penalty of up to f10,000 per year or portion there-
of during which such Intrastate business was transacted with-
out compliance with AQCC Section ,705. I~ addition, such a
foreign corporation Is nmade liable for all fees and taxes
which would have been paid if there had been full compliance
with the ACC

COVPARISON WTH THE HNAL CRAFT OF THE RVBCA RMBCA Section
15.02(d) authorizes the imposition of a penalty for transact-
ing business without a certificate of authority.

Section .713 TRANBACTING BUSINESS WITHOUT CERTIFICATE OF
AUTHORITY AS BAR TO RIGHT TO SUE

ORIGIN ACC Section .713 reenacts AS10.05.690 and is based
upon Section 124 of the MBCA

SIMMVRY O COVERACGE Anmong the disciplinary consequences of
a foreign corporationls transaction of business within Alaska
withoutcompliance with ACC Section .705 is the denial of its
right to maintain any action, suit, or proceeding in Alaska
state co<,<s.

COMPARISON WTH THE HNAL CRAFT OF THE RVBCA RMBCA Section
15.04(a), (b), and (c) creates identical consequences to
those set forth in AQCC Section .713.

Section .715 TRANBACTING BUSINESS WITHOUT CERTIFICATE COF
AUTHORITY NOTT AFHFECTING GONTRACTS AND RIGHT TO
CEHHEND ACTION

ORIGIN AQCC Section .715 is a reenactment without change of
AS 10.05..693.

SIMVRY OF COMRACGE ACC Section .715 confines the discipli-
nary consequences of the transaction by a foreign corporation
of intrastate business within Alaska without a certificate of
authority to those imposed by the ACC It does not generate
grounds for a contracting party to assail the validity of a
contract or transaction with a noncomplying foreign corpora-
tion. Finally, although precluded by ACC Section .713 from
initiating any action, suit, or other proceeding, a noncom-
plying foreign corporation is not precluded from defending
itself in proceedings commenced by others in Alaska courts.

AOVPARISON WTH THE ?INAL CRAAT OF THE RVBECA RMBCA Section
15.02(e) accords with the provisions of ACC Section .715.

Section .718 ACTIVITIES NOT CONSTITUTING TRANSACTING BUSINESS IN
w[HS STATE
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ORIGIN ACC Section .718 is a reenactment of AS 10.05.600,
and is based upon Section 106 of the MBCA

SUMVRY OF COVERAGE Under the Interstate commerce douse
and conmmon law comity principles, a foreign corporation may
engage in certain activities within a state without being re-
quired to first obtain a certificate of authority. I~ an ef-
fort to reduce litigation and clarify a murky body of deci-
sional law precedent, AQCC Section .718 enumerates activities
which a foreign corporation may pursue without the necessity
of obtaining a certificate of authority under AQCC Section
. 705.

COMPARISON WTH THE ANAL CRAFT OF THE RVBCA RMBCA Section
15.01(b) is substantively identical to ACC Section .718.

Section .720 CORFCRATE NAME OF FOREIGN CORFPCRATION
Section .723 ASSUMED CORFCRATE NAME

Section .725 GOHANCE OF NAME BY FOREIGN CORFORATION

ORIGIN AQC Section .720 represents a modified content of 4S
10.05.606 and is based upon Section 108 of the MBCA

ACC Section .723(a) is based upon AS 10.05.607 and
predicated upon Section 108(c)(12) of the MBCA Wbrding
changes have been made in order to avoid any confusion in
coordinating this section with ACC Section .720. Section
.723(b) is new and replaces the requirement that a corpora-
tion using an assumed name identify its true corporate nane
in all advertising, contracts, and other legal documents with
a scheme whereby any interested party may resort to records
maintained by the commissioner which references the actual
and assumed names of foreign corporations.

ACC Section .725 reenacts AS 10.05.609, and is based
upon Sections 109 of the MBCA

SUMVARY OF COVERACE AQC Section .720 Imposes upon foreign
corporations seeking a certificate of authority the same
limitations with respect to a corporate name whichareim-
posed upon domestic corporations by AQC Section .105.

In order to accommodate a foreign corporation while at
the same time vindicating the policies of Alaska law, ACC
Section .723 permits a corporation disabled from using its
actual nane to adopt an assumed name which, if it is permis-
sible under ACC Section .720, is the nane under whichit
elects to do business in Alaska.

ACC Section .725 furthers the policy with respect to
permissible and impermissible content of corporate names by

providing that a foreign corporation will have itsrightto
transact business suspended were it to adopt an impermissible
name.
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GOMPARISON WTH THE HNAL CRAAT OF THE RVBCA RMBCA Section
15.06 is functionally equivalent to AQC Sections .720, .723,
and .775.

Section .728 APPLICATION FCR CERTIFICATE OF AUTHORITY
Section .730 CONTENTIS OF APPLICATION
Section .733 FILING CF APPLICATION FCOR CERTIFICATE CFAUTHORITY

ORIGIN ACC Section .728 1Is a straight reenactment of AS
10.05.612.

ACC Section .730 is a reenactment of AS 10.05.615 as
amended. It Is predicated upon Section 110 of the MBCA

AQC Section .733 is identical to AS 10.05.618 and .621
and is premised upon Section 111 of the MBCA

SIMMRY OF COMERAGE  ACC Section .728 provides that the for-
eign corporatione application to do business in Alaska shall
be filed with the commissioner.

AQC Section .730 specifies the subject matter and in-
formation which must be included in an application for a cer-
tificate of authority. Three of the required items are non-
uniform: Section .730(5) goes beyond the statement of pur-
pose to require selection from the ldentification code estab-
lished under ACC Section .950; Section .730(12) mandates dis-
closure of the names and address of each alien affiliate;
and, Section .730(13) requires that the application state the
nane and address of any person(s) owning at least 5% of the
shares or any class of shares and then disclose the percent-
age owned by such individuals.

AQC Section .733 specifies that the application shall
be on forms furnished by the commissioner.

AOVPARISON WTH THE ANAL CRAAT O THE RVBCA RMBCA Section
15.01(a) is identical to ACC Section .728. RMBCA  Section
15.01(b) is similar to ACC Section .730 with the exception of
the three items added by the Alaska legislature and informa-
tion regarding the capitalization of the applicant.

Section .735 HFECT OF CERTIFICATE OF AUTHORITY

ORIGIN AOC Section «735 is a reenactment of /1510.05.624
and based upon Section 112 of the MBCA

SMVRY OF COVERACE ACC Section .735 parallels AQCC Section
.218 by establishing a "bright line" event upon which the
authority to transact intrastate business is granted by the
State of Alaska.

OVPARISON WTH THE FINAL CRAFT OF THE RVBCA RMBCA Section
15.05(a) is the functional equivalent of AQC Section .735.
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The balance of the RMBCA section contains recitations that In
granting a certificate of authority the host state does not
Intend to meddle In the Internal affairs of the foreign cor-
poration.

Section .738 AMANCED CERTIFICATE CF AUTHORITY

ORIGIN ACC Section .738(a) Is a reenactment of /1S
10.05.657. Section .738(b) Is new and conforms the entire
section to MECA Section 118.

SIMVRY OF COOMERACGE ACC Section .738 obliges a foreign cor-
poration which changes its corporate name or desires to
pursue an intrastate purpose In Alaska other than the one(s)
set forth in its application for a certificate of authority
to obtain an amended certificate as a precondition to effect-
ing such change.

QOMPARISON WITH THE HNAL CRAAT OF THE RVBCA RMBCA Section
15.04 is similar to ACC Section .738 except that there Is no
Interest In the purposefs) which the applicant corporation
proposes to pursue In the host state.

Section .740 PONES OF FOREIGIN CORPORATION

ORIGIN ACC Section .740 reenacts /IS 10.05.603 and is prem-
ised upon Section 107 of the MBCA

SUIMMVRY OF COVERAGE Consonant with Alaska's obligation to
extend the equal protection of her Jaws, ACC Section .740 es-
tablishes than an authorized foreign corporation shall have
the same powers as would a domestic corporation organized for
the purposes stated In the application for or amendment to
the certificate of authority.

COMPARISON WTH THE HNAL DRAFT CF THE RVBCA RMBCA Section
15.05(b) Is functionally ldentical to ACC Section .740.
Section .743 RBEVOCATION OF CERTIFICATE OG- AUTHORITY

Section .745 LIMTATIONS ON REVOCATION OF CERTIFICATE COF
AUTHORITY

Section .748 ISSUANCE OF CERTIFICATE OF REVOCATION
Section .750 HBFECT OF CERTIFICATE OF REVOCATION
ORIGIN ACC Sections .743, .745, .748, and 750 are reenact-

ments without change of AS 10.05.675, .678, .681, and .684.
They are based upon Sections 121 and 122 of the MBCA
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IMVRY OF COMRACGE ACC Sections . 743, .745, .748 and .750
authorize, regulate, and determine the effect of a certifi-
cate of revocation issued by the commissioner. The power of
revoca ion under Section .743is similar to the commis-
sioner's power to involuntarily dissolve a domestic corpora-
tion under AQC Section .630. The sixty day notice and grace
period established by AQC Seciion .745 is also similar to the
procedures limiting the commissioner's power to effect in-
voluntary dissolution. If the certificate of authority is
revoked pursuant to AQCC Section .748, Section .750 declares
that the foreign corporation is no longer authorize " to
transact intrastate business in Alaska.

COMVPARISON WTH THE ANAL CRAFT O THE RMBCA RMBCA Section
15.30 stipulates the grounds for revocation. They are simi-
lar to those set forth in ACC Section .743, except that the
RMBCA lists as a ground for revocation that the foreign cor-
poration has ceased to exist or been involved in an organic
change. The ACC adds involvement in an illegal combination
in restraint of trade as a ground for revocation. RMBCA Sec-
tion 15.31(a) and (b) are similar to ACC Section .745 creat—
ing j grace period in which the foreign corporation can cor-
rect what would otherwise serve as a groundforrevocation.
This section also comports with ACC Section.748 on the is-
suance of a certificate of revocation and the effective date
at which the authority of the foreign corporation to transact
intrastate business ceases.

Section .753 REGISTHRED OFFICE AND REGISTEHRED ACENT OF FOREIGN
CORPORATION

Section .758 OHANCE OF REGISTEHRED OFFICE (R REGISTEHRED ACENT G
FOREIGN CORPORATION

Section .760 FILING COFSTATHVENT CF CGHANCE

ORIGIN AOC Sections.753, . 758, and .760 are reenactments
without change of AS 10.05.627, .633, and .635. They reflect
the content of Sections 113 and 114 of the MBCA

SIMVRY OF COVERACGE ACC Sections .753, .758, and .760
parallel Sections .150., 165., and .170 respecting domestic
corporations. They oblige authorized foreign corporations to
designate both a registered office and a registered agent,
govern the change of such office or agent, and establish pro-
cedures for notification of the commissioner.

COMPARISON WTH THE HNAL CRAFT OF THE RVBCA RMBCA Section
15.07 is identicalto AQCC Section .753 creating the obliga-
tion on the partof a foreign corporation to maintain a
registered ofrice and ayel'l in the host state. RMBCA Section
15.08 is functionally identical to ACC Sections .758 and .760
respecting the procedures for changing either the agent or
office and'provlding notification to the state.
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Section .763 SERVICE OF PROCESS ON FOREIGN CORFPORATION
Section .765 SERVICE ON COMMSSIONER

Section .768 REOORCS KEPT BY COMMISSIONER

Section .770 PROCHOURE NOT EXCLUSIVE

ORIGIN ACC Sections .763, . 765, .768, and .770 reiterate
the content of AS 10.05.639, .642, and .648. They are based
upon Section 115 of the MBCA They have been modified to ac-
cord with the holding of the Supreme Court of Alaska in
Northern Supply, Inc. v. Curtiss-Wrlght Corporation, 397 P.2d
1013 (1965), that the long-*rm jurisdiction of the state
courts is not dependent upon the statutory criteria requiring
a certificate of authority.

SIMVRY OF COOMERACGE ACC Sections .763, .765, .768, and .770
balance the needs of a party desiring to initiate litigation
against an authorized foreign corporation in Alaska with the
need of that entity to maximize the circumstances in which
notice and service of process will be actual as opposed to
constructive.

COMPARISON WTH THE HNAL CRAFT OF THE RMVBCA RMBCA Section
15.10 accords with AQC Section .763 in making the registered
agent the proper party upon whom service of process may be
served in the host state. If a foreign corporation does not
designate or maintain a registered agent, Section 15.10(b)
differs from the prior provisions of the Mbdel Act and the
historic and recommended content of Alaska law. Rather than
utilizing the commissioner as an agent of last resort for the
service of process, Section 15.10(b) directs the plaintiff to
effectuate service by registered or certified mall sent to
the address of the foreign corporation at its principal of-
fice as shown on the certificate of authority or most recent
annual report.

Section .773 AMEDMENT TO ARTICLES OF INCORPORATION OF FOREIGN

CORPORATION

ORIGIN AOC Section .773 is a reenactment of 45 10.05.651.
It is predicated upon Section 116 of the MBCA

SUMMVRY OF COVERAGE ACC Section .773 requires that the com
mission be noticed of amendments to the articles of foreign
corporations which have sought and are enjoying a certificate
of authority.

COMPARISON WTH THE FINAL DRAFT OF THE RMBCA  The RMBCA con-
tains no coverage on this point.
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Section .775 ORGANIC GHANCE OF FOREIGN CORPORATION

ORIGINt AQC Section .775 recapitulates the content of AS 10.

05.654 an reflects the content of Sectionl1l7 of the MBCA
with terminology changes to clarify the scope of the section
and conform to the style of the ACC

SIMVARY OF OOMERACGE Whenever an authorized foreign corpora-
tion is Involved in an organic change (defined in AQCC Section
.990(26)), notification of the commissioner is to be made by
filing a copy of the articles of merger, consolidation, ex-
change, or reorganization authenticated by the proper autho-
rity in the jurisdiction in which it is domesticated.

COMPARISON WTH THE HNAL ORAAT O THE RMBCA  The  only
related coverage in the RMBCA is Section 11.07 which requires
a foreign corporation to file articles ofmerger with the
secretary if the foreign corporation has merged with a domes-
tic corporation with the foreign corporation as the surviving
entity.

Section .778 WTHIRANL OF FOREIGN CORPORATION
Section .780 QGONTENTS OF APPLICATION FOR WTHIRANL
Section .783 FIRMV CGF APPLICATION FOR WTHIRANAL
Section .785 FILING OF APPLICATION FOR WTHIRANAL
Section .788 HBHFHFECT OF CERTIFICATE OF WTHIRANAL

ORIGIN AQC Sections .778, . 780, . 783, .785, and .788
reenact /IS 10.05.660, .663, .666, .669, and .672. They are
based upon Sections 119 and 120 of the MBCA ACC Section
.785 has been restated to observe the consolidation of proce-
dures effected by AQC Section .910.

SMVARY OF COVERACGE ACC Sections .778, .780, .783, . 785,
and . 788 provide for the orderly and official withdrawal of a
foreign corporation from Alaska. I— these procedures are not
followed, and the bright line events of ACC Sections . 785
and .788 are not observed, the corporation would have a con-
tinued liability for taxes and fees.

COMPARISON WTH THE ANAL DRAFT - THE RVBCA RMBCA Section
15.20 is identical to ACC Section .778 on the procedure for
withdrawal. It differs from ACC Section . 780 speciflce lion
of the contents of the application reflecting the RMBCAes in-
difference to disclosure of the financial structure of a for-
eign corporation. The RMBCA does not require the state to
prepare a form for the application to withdraw as does ACC
Section .-783. The other distinctions between 15.20 and ACC
Sections '.'785 and . 788 reflect the distinction between uti-
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lizing the secretary of state and the commissioner
act with domestic and foreign corporations.



ARTICLE 11. REPORTS HES AND PENALTIES

Section .805 BIENNIAL REPFORT OF DOMESTIC AND FOREIGN  CORPCRA
TIONS

Section .808 CONTENTIS OF BIENNIAL RERORT
Section .811 FILING OF BIENNIAL RERCRT

ORIGIN ACC Sections .805, .808, and .811 are predicated
upon /IS 10.05.699, .702, and .705 as amended in 1980. These
provisions of the Alaska Statutes were based upon MBCA Sec-
tions 125 and 126. ACC Section 811(d) Is new, and was sug-
gested by the Department of Commerce and Economic Develop-
ment.

IMIRY OF COMRACE ACC Sections .805, .808, and .811 es-
tablish an obligation on the part of each domestic and au-
thorized foreign corporation to file a biennial report with
the Departments of.Commerce and Economic”™ Development, thus
continuing the policy set by the 1980 legislature”.

COMPARISON WTH THE AHNAL DRAFT OF THE RVBCA RMBCA Section
16.22 differs from ACC Section .808 in three particulars. It

would require an annual as opposed to biannual report. That
report would not Include identification of alien affiliates
or of control persons. The requirements for timely filing

are similar in both provisions as is the opportunity for cor-
rection with incursion of penalties for tardy filing.

Section .815 FILING NOTICE OF GHANCE OF OFFICERS, DIRECTORS,
FIVE PERCENT SHAREHOLDERS AND ALIEN AFFILIATES

ORIGIN ACC Section .815 is predicated upon AS 10.05.706 as
enacted in 1980.

SIMVRY CF COMRAGE  This section reflects the Intense con-
cern of the state that it be Informed as to the identity of
current officers, directors, five percent shareholders, and
alien affiliates.

COMPARISON WTH THE HNAL CRAFT OF THE RVBCA The RMBCA con-
tains no provision on this important issue.

Section .815 PFPENALTY FOR FAILURE TO FILE BIENNAL RERCRT

ORIGIN ACC Section .815 is predicated upon /IS 10.05.771 as
amended in-1980, which was based upon MBCA Section 155.
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SIMVRY OF COMERAGE  ACC Section .815 imposes a sanction ap-
plicable to any failure or refusal to file a biennial report
required by this chapter, employing a strict liability stand-
ard.

COMPARISON WTH THE HNAL CRAFT OF THE RMBCA  The RMBECA does
not appear to contain a provision dealing with the conse-
quences of late filings. The official comment (16-50) ob-
serves ". . .failure to file the annual report. . .is a
ground for administrative dissolution or revocation of the
certificate of authority to transact business.”

Section .818 INTEHRROCGATORIES BY COVMISSIONER  JUDICIAL
PROCEEDING TO OGONTEST

ORIGINN ACQC Section .818(a), (b), and (c) is predicated upon
AS 10.05.777 and Section 157 of the MBCA  Subsection (d) is

modeled after 45 45.52.210(f).

SIMVRY OF COMRACGE ACC Section .818 grants broad powers to
the commissioner to utilize interrogatories reasonably neces-
sary to ascertain compliance with or violations of this Chap-
ter. Subsection (d) permits either a corporation or an in-
dividual to challenge judicially the method, scope, or con-
fidentiality of the interrogatory.

COMPARISON WTH THE ANAL CRAAT GF THE RMVBCA For unex-
plained reasons, the RMBCA has abandoned this useful prac-

tice .

Section .820 CONFIDENTIALITY CF INFORVATION DISCLOSED BY
INTERROGATORIES

ORIGIN AQC Section .820 is a reenactment of AS 10.05.780,
and is based upon MBCA 158.

SIMVRY OF OOMERAGE  This section exempts the answers to in-
terrogatories from the disclosure requirements of AS
09.25.110 and .120, which provide that state agency records
are public records unless specifically provided otherwise by
state law. AQC Section .820 specifically provides otherwise.

COMPARISON WITH THE HNAL CRAFT OF THE RMBCA Since, in con-
travention of former Mbdel Act policy,, the RMBCA does not

provide for administrative interrogatories, it contains no
provision making answers confidential.

Section .825 FAILURE TO ANBVAR INTEHRROGATORIES

ORIGIN ACC Section .82 combines provisions of 45
10.05. 785,'- =. 786, and . 777, jhich were predicated upon Sec-
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tions 135, 136, and 137 of the MBCA Nb substantive change
Is worked in existing Alaska law.

SIMVRY OF COMERAGE ACC Section .823 provides that any cor-
porate or natural person who falls or refuses to mMmake a
timely, full, and truthful answer to Interrogatories shall be
guilty of a misdemeanor. Further, the commissioner does not
have to file any document to which the Interrogatories relate
until they have been properly answered.

COMPARISON WITH THE HNAL DRAFT OF THE RMBCA  The RMBECA con-
tains no coverage on this point.

Section .825 PENALTIES IMPCSED URFON OFFICERS AND DIRECTORS

ORIGIN AQC Section .825 represents a modification of AS
10.05.786 as amended in 1980. AS 10.05.786 *as predicated
upon MBCA Section 136.

SMVRY O COOMERAGE ACC Section .825 goes beyond Section
.823, to impose further misdemeanor consequences upon any of-
ficer or director who signs any articles, statement, report,
application, or other document filed with the commissioner,
the content of which is known to be false.

OVPARISON WITH THE ANAL CRAFT OF THE RVBCA RMBCA Section
1.29 contains a generic provision on the consequences a know-
ingly signing a false statement which is to be filed with the
state. It must be customized by the adopting jurisdiction.

Section .828 INOCORPORATION CR FILING HES

ORIGIN ACC Section .828 is a modified version of AS
10.05.708 (Section 130 of the MBCA) as amended in 1980. The
provision fixing a filing fee for non-stock corporations or-
ganized under AS 21.69 is new, and designed to coordinate
the specific provisions of Chapter 21 with the general cross
reference to Chapter 10.05.

IMMRY OF COMBERAGE ACC Section .828 establishes a filing
fee for both domestic and foreign corporations doing business
in Alaska, and fixes in the Department of Commerce and Econo-
mic Development the power to set the amount by regulation,
with the mandate that the fee be fixed with reference to the
amount of authorized capital stock of the corporation. The
authority of the department is further subject to the provi-
sion of Section .860, which limits Increases in fees to an
amount that does not exceed the rise in the consumer price
index for Anchorage.

COVPARISON WTH THE HNAL ORAAT O THE RVBCA RMBCA Section

1.22(a) recommends that the legislature set filing, service
and copying fees. ACC Section .828 grants authority to the
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commissioner to set the fees within legislatively prescribed
limits tied to the cost of living index. Under the RMBCA
adjustment for inflation or deflation would have to be ac-
complished by way of legislative amendment.

Section .830 HFES OGN APROINTMVENT (R REMVOCATION GF APRFOINTVENT

ORIGIN ACC Section .830 is a redrafting without substantive
change of AS 10.05. 714, which was based upon MBCA Section

128.

SMVARY COF COOMBERACGE  ACC Section .830 provides that when a
foreign corporation files with the department a certificate
of appointment of a process agent, or the change of address
of a process agent, it shall pay a fee established by regula-
tion.

COVPARISON WTH THE HNAL CRAFT OF THE RMBCA  See comparison
of features noted under ACC Section .828.

Section .833 HFES AND PENALTIES PAYABLE ON WTHIRAMNL. OF
FOREIGN CORFPORATION

section .835 HFE=S ON DISSOLUTION OF DOVESTIC CORPORATION

Section .838 TAXES PENALTIES AND FES ON FILING CERTIFICATE
OF DISSOLUTION G- FOREIGN CORPORATION

Section .840 HFES FOR CERTIFIED COPIES CF DOOUMENT
Section .843 OIHER HLING FHES

ORIGIN AQC Sections .833, .835, .838, .840, and .843 re-
enact without substantive change AS 10.05.750, 753, . 756
(which were based upon MBCA Section 128), 762 (which was
based upon MBCA Section 129), and .747, all as amended in

1980.

SIMMRY O COMRACGE ACC Sections .833 through .843 estab-
lish the indicated occasions for the imposition of fees,
which are to be determined by the department of Commerce and
Economic Development, subject to Section .860’s cost of liv-
ing ceiling.

COMPARISON WTH THE HNAL CRAFT OF THE RMBCA See comparison
of features noted under AQCC Section .828.

Section .845 BIENNIAL CORPORATION TAX FPENALTY FOR NONPAYMENT

Section .848 FAILURE TO PAY TAX (R MKE RERCRT AS PRECLIUDING
SUIT By CORPCRATION
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Section .850 GCOMMSSIONER TO INSTITUTE SUITS TO COMPH- PAYNENT
Section .653 FAILURE TO PAY TAX AS EMDENCECF INBOLVENCY
Section .855 PAYMENIS TO BEEMNE IN ADVANCE

Section .658 ACCOUNTING FOR AND DISPOSITION OF TAXES AND FEES

ORIGIN ACC Sections .845 through .858 represent modifica-
tions and reenactments of AS 10.05.717, . 720, .723, 726,
765, and .768. I~turn , these provisions were predicated
upon MBCA Sections 132, 133, and 134. ACC Section .850 sub-
stitutes the Commissioner of the Department of Commerce and
Economic Development for the Attorney General as the official
to commence suit to compel the payment of the biennial cor-
poration tax.

SIMVRY OF COMERACE AQC Sections .845 through .858 impose
on both domestic and foreign corporations doing business in
Alaska a biennial corporation tax, and fix the consequences
for failure to nmake payment of such tax.

COMPARISON WTH THE HNAL CRAFT OF THE RVBCA As noted, the
RMBCA does not address the issue of penalty consequences for
failure to observe reporting requirements. The recommended
fee structure is very rigid with adjustments necessitating
legislative amendment.

Section .860 INCREASE INFES

ORIGIN ACOC Section.8601is a reenactment of AS 10.05.773,
as enacted in 1980.

SUMMVRY O COOMERACE ACCSection .860 explicitly limits in-
creases in fees authorized throughout this Chapter to a cell-
ing reflecting changes in the consumer price index for AnNch-
orage as determined by the Bureau of Labor Statistics of the
United States Department of Labor.

COMPARISON WTH THE ANAL CRAFT OF THE RVBCA There is no
RMBCA provision on this point.

Section .863 AFFEAL FROM REVOCATION OF CERTIFICATE OF AUTHORITY

ORIGIN ACC Section .863 is a reenactment without change of
AS 10.05.792, which was based upon MBCA Section 140.

SIMVRY CF COMERAGE  ACC Section .863 authorizes recourse to
the superior court to contest any disa'/ut'val of any document
or vrevocation of any certificate of *rity. Upon com
pliance with the procedures sc out I. -s section, the ap-
plicant is- entitled to a trial de novu, and the court is em
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powered to take such action as Is proper.

COMPARISON WTH THE HNAL CRAFT OF THE RVBCA RMBCA Sec-
tion 1.26 provides for judicial review of an administrative
refusal to file a document. The official comment (1-27)
makes it clear that the RMBCA does not take a position on
either the burden of proof, scope or nature of the review.
ACC Section .863 resolves these Issues.

Section .865 CANCHLATION CF CERTIFICATES ISSUED AND FILINGS
ACCEHPTED

ORIGINL ACC Section .865 is a reenactment with one change of
AS 10.05.794 as enacted in 1980. The change makes clear thrz
the ground for cancellation must be one that existed at the
time of the original filing or issuance of the certificate.

SIMVRY OF OOMERAGE ACC Section .865 gives the commissioner
a period of one year from the time which a document is filed
to discover defects and act upon them. If the defect is a
ground for refusal to issue the certificate or refusal to ac-
cept a filing and the discovery is nmade within one year, the
commissioner is empowered upon proper notice and procedure to
cancel the certificate issued or filing accepted.

COMPARISON WTH THE HNAL DRAFT OF THE RVMBCA The RMECA does
not contain an explicit provision on this Important question.
11 is possible that the general powers provision (RMBCA Sec-
tion 1.30) might be aggressively interpreted to Invoke this
power.

Section .868 FORW TO BE=E FURNISHED BY THE COMMISSIONER

ORIGIN AQCC Section .868 is a reenactment without change of
AS 10.05.798, and is based upon MBCA Section 142

SIMMVRY OF OOMERACGE This section grants the commissioner
the right to prescribe the content of forms for any report
required by this Chapter. It also obligates the commissioner
to furnish appropriate forms for required reports and other
documents. This provision is sought to serve both the con-
venience of persons attempting to comply with the act as well
as facilitating the record keeping efforts of the state.

COVPARISON WTH THE HNAL CRAAT O THE RVBCA RMBCA Section

1.21 grants administrative authority to prescribe and furnish
forms but, unlike AQCC Section .868, does not oblige the state

to create such forms.

Section .870 IDENTIFICATION CODE

ORIGIN ACC Section .870 is a reenactment without change of
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/BB 10.06. 799, which was enacted In 1980.

SIMVARY OF COMERACGE  This section requires the commissioners
of the Departments of Revenue and of Commerce and Economic
Development to establish a coded list of business activities
and make such list available to the public.

COVPARISON WTH THE HNAL CRAFT OF THE RMBCA Reflecting Its
character as a statute designed for the needs and interests
of no particular jurisdiction, the RMBCA contains no provi-
sion on this important Alaska effort.



ARTICLE 12. MSCH1LANEOS PROVISIONS

Section .905 MOTING CF SHARES, QUORUM STATUS OF DISQUALIFIED
SHARES

ORIGINN AQC Section .905 is taken from QL Section 112, and
is without precedent in Alaska law.

SIMVRY OF COMBERACGE This section defines the references to
a "majority of snaresn found throughout the ACC to nean a
majority of shares entitled to vote under the articles of in-

corporation. Votes disqualified from voting are not to be
considered ‘"outstanding” for determining a "quorum" or a
"majority. "

COMPARISON WITH THE HNAL CRAFT OF THE RVBCA  The RMBCA con-
tains no explicit provision defining the terms "majority" or
"majority of shares.”

Section .910 PRCOCESSING CF V\RITINGS FILED WTH THE COMMISSIONER

ORIGIN ACC Section .910 consolidates without substantive
change in one provision matters covered in AS 10.05.081,
.258, .268, .503, .321, .339, .357, .402, .468, .483, .504,
513, .621, and .6609.

SIMVRY CF COMRAGE ACC Section .910 establishes a wuniform
procedure whereby the commissioner reviews and processes
reports and documents which have been filed with the depart-
ment.

COVPARISON WITH THE HNAL CRAFT OF THE RVBCA RMBCA Section
1.25(a) and (b) seeks to accomplish the same uniform treat-

ment of reports and documents submitted for filing.

Section .915 DISAPFROVAL OF V\RITING BY COVMISSIONER AFFEAL

ORIGIN ACC Section .915 is a reenactment without change of
AS 10.05.792, and is based upon MBECA Section 140.

SIIMVRY OF COMRACE ACC Section .915, like Section .863,
authorizes a trial de novo in the superior court for purposes
of contesting the disapproval of any document or the revoca-
tion of any certificate of authority.

COVPARISON WTH THE HNAL CRAFT OF THE RVBCA RMBCA Section
1.25(c) requires that a refused document be returned with a



written explanation. RMBCA Section 1.26 establishes a right
to seek judicial review although, as noted, it does not
specify the standard of review or burden of proof.

Section .920 WRITINGS, CORRECTIONB
ORIGIN ACC Section .920 is derived from NEL Section 105.

SIMVRY OF OOVERACGE AQC Section .920 provides procedures
for correcting minor mistakes without affecting the effec-
tive date in writings which have been filed. Mhajor omissions
and misinformation may not be corrected by this procedure.

COMPARISON WTH THE HNAL CRAFT OF THE RVBCA RMBCA Section
1.24 is functionally identical to ACC Section .920.

Section .925 WRITINGS AS EMDENCE

ORIGIN ACC Section .925 is adapted from NBL Section 106.
The language in .925(a) regarding the absence of a filing is
new. The remainder of subsection (a) is similar to AS
10.05.795, which was based upon MBCA Section 141.

SIMVRY OF COOMERAGE AQC Section .925 specifies that certain
writings and certifications by the commissioner of the ab-
sence of a writing are to be regarded as prima facie evidence
of the facts stated in the writings and the execution or
nonexecution thereof.

COMPARISON WTH THE HNAL ORAFT OF THE RVBCA RMBCA Section
1...7 creates a far more limited evidentiary value for writing

filed with the state. The certificate of filing merely
creates a conclusive evidentiary presumption that the origi-
nal of the document has been filed. Nothing is created by

way of evidentiary presumptions concerning the content of
such writings,

Section .950 COORPORATE SEAL AS BEVIDENCE

ORIGIN ACC Section .950 is predicated upon NBOL Section
107, and is without precedent in Alaska law.

SIMVRY OF COMERAGE ACC Section .950 treats the presence of
a corporate seal on a writing as prima facie evidence that
the writing was executed by authority of the corporation.

QOVPARISON WTH THE FINAL CRAFT OF THE RVBCA RMBCA Section
1.27 fails to establish this evidentiary qualityrespecting
the use of the corporate seal.



Section - 935 WAIlIVER OF NOTICE

ORIGIN AQC Section .935 Is a reenactment of AS 10.05.804,
which was based upon MBCA Section 144.

SMVRY OF COMBRACGE  This section provides that a written
waiver of notice, whether executed before or after the tlve

stated for notice, Is to be accepted as the -equivalent rf
giving notice In any situation where notice to a director or
shareholder is required.

QOVPARISON WTH THE HNAL CRAFT OF THE RVBCA RMBCA Section
7.05(a) is functionally Identical to AQC Section .935.
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ARTICLE 13. &EN\HERAL PROVISIONS

Section -.950 POWERS O F COMMISSIONER

ORIGIN ACC Section .950 Is a reenactment without change of
AS 10.05.813, and is based upon MBCA Section 139.

SIMVRY O COOMRACE ACC Section .950 grants broad though
nonsubstantive administrative authority to the Commissioner
of the Department of Commerce and Economic Development. The
limited authority of the Commissioner to adopt regulations if
set forth in AQC Section .953.

COVPARISON WTH THE FINAL CRAFT OF TH=E RVBCA RMBCA Section
1.30 is identical to ACC Section 950 except that it refers to
the secretary of state.

Section .953 REAULATIONS

ORIGIN ACC Section .953 is a redrafting of A5 10.05.823,
which was enacted in 1980.

SIMVRY OF COMRACGE ACC Section .953 is a restrictive grant
of rulemaking authority to the commissioner and Department of
Commerce and Economic Development. This rulemaking authority
must be exercised in conformity with the Administrative Pro-
cedure Act (AS 44.62), and nay be Invoked only as specifi-
cally provided in this Chapter.

COMPARISON WTH THE FINAL DRAFT OF THE RVBCA  The RMBCA con-
tains no comparable provision restricting either the sub-
stance or limiting the procedures to be employed in ad-
ministrative rule making.

Section .955 APPLICATION

ORIGIN ACC Section .955 subsection (a) is a modified ver-
sion of NBXL Section 103, and replaces AS 10.05.816, which
was based upon MBCA Section 147. Subsection (b) is a modi-
fied version of QGCL Section 102(b), and replaces AS
10.05.816, which was based upon MBCA Section 147. This sec-
tion supplements AS 01.10.100.

SIMVRY OF COMRACE ACC Section .955 makes the ACC applica-
ble to domestic corporations formed under AS 10.05, and to
foreign corporations to the extent provided generally In Ar-
ticle 10 and expressly elsewhere. Subsection .955(b) pro-



vides that the existence of corporations formed under exXxist-

ing law is not affected. Subsection .955(c) provides that
enactment of the ACC does not affect pre-enactment legal dis-
putes.

COVPARISON WTH THE HNAL CRAFT OF THE RVBCA RMBCA Section
17.01 extends the application to domestic corporations while
RMBCA  Section 17.02 accomplishes the extension to foreign
corporations authorized to transact business in the host
state.

Section .958 PROVISIONS CONSTRUED AS RESTATEVENTS AND CONTINU
ATION

ORIGIN AQC Section .958 is taken from QL Section 2.

SIMVRY O OOVMERAGE Muxch of the ACC represents a reenact-
ment of existing Alaska law, either verbatim or with minor
changes to conform with ACC usage and style. ACC Section
.958 construes these reenactments as restatements and contin-
uations of existing lav;.

COVPARISON WTH THE HNAL CRAFT OF THE RMBCA The RMBCA does
not contain this useful transaction and application section.

Section .960 CORPORATIONS CRGANIZED UNLER P. L. 92-203

ORIGIN AQC Section .960 is a reenactment of AS 10.05.005,
with the addition of subsection (d) which exempts Native cor-
porations from the provisions of AQC Section .488 on the
liability of directors and officers. AS 10.05.005 was en-
acted in 1972 and amended in 1975 and 1981.

SIMVRY OF COMBRAGE  Under the Alaska Native Claims Settle-
ment Act, P.L. 92-203, either the general business corpora-
tions code cr the nonprofit corporations code of the State of
Alaska is to be used to organize the entities which are to
hold the assets distributed through ANCSA Due to the spe-
cial nature of these corporations and the federal requirement
that the corporate form be used, the AQC contains a variety
of special provisions tailored to Native corporations. ACC
Section .960 provides for the capitalization of Native corpo-
rations, distributions to shareholders, approval of plans of
merger or consolidation, and the .liability of directors and
officers to contract claimants.

COVPARISON WTH THE FINAL CRAFT OF THE RVMBCA The RMBCA con-
tains no provisions accomplishing discrete treatment of cor-
porations formed under the Alaska Native Claims Settlement
Act.



Section - 963 SEVERABILITY

ORIGIN AQC Section .963 is taken from NBL Section 111. It
supplements the provisions of AS 01.10.030.

SMVRY OF COOMBERAGE AQC Section .963 provides that the ACC
will not be struck down as a whole on account of the invali-

dity of any provision in it.

COMPARISON WTH THE HNAL DRAFT OF THE RVBCA RMBCA Section
17.04 contains a severability provision similar to AC Sec-
tion 963.

Section .965 RESERVATION OF PFONAR

ORIGIN ACC Section .965 is based upon AS 10.05.822, MEA
Section 149, and NBCL Section 110.

SIMVIRY OF COMERAGE  This section reserves unto the legisla-
ture the plenary right to alter, amend, suspend, or repeal in
whole or in part the provisions of the ACC

OVPARISON WTH THE HNAL CRAFT OF THE RVBCA RMBCA Section
1.02 contains a reservation of power clause similar to ACC
Section 965.

Section .968 SIGNATURE

ORIGIN AQC Section .968 is derived from &L Section 17, and
is new to Alaska law.

SIMVARY OF OOMERACGE  This section specifies that a mark is a
signature when the signer cannot write and the signer's name
is written out by a witness who signs his own name.

COVPARISON WTH THE HNAL CRAFT OF THE RVBCA The RMBCA does
not contain a provision anticipating the needs of citizens
who cannot write.

Section .970 RJUES OF CONSTRUCTION AND INTERPRETATION

ORIGIN ACC Section .970 is derived from QL Sections 5, 6,
7, 8 113, 114, 118, 10, 11, 12, 13, 15, and 16 respectively,
and are all new to Alaska law.

SIMVRY OF COOVMERAGE ACC Section .970 sets out basic rules
of construction to be applied to the ACC to obviate the pos-
sibility of litigation on a variety of topics susceptible of
differing interpretations and to specify the handling of
financial accounting procedure. Of particular interest s
subsection (5) on financial accounting. The ACC has aban-
doned the' traditional corporate accounting concepts of "par



value", "stated capital”, "capital surplus”, and "earned
surplus.” These concepts have been replaced by the"retained
earnings” and "ratio assets surplus" tests found in ACC Sec-
tions .358 through 365. This new approach relies upon gener-
ally accepted accounting principles in use at the time of
performance of a financial accounting task.

COMPARISON WTH THE PINAL CRAFT OF THE RMBCA The RMBCA con-
tains no comparable specification of rules of construction
and interpretation.

Section .990 DEFINITIONS

ORIGIN ACC Section .990 is derived from existing Alaska
law, typically based upon a definition from the I'BCA Section
2, or the GCL The following chart Indicates specific
sources:

NEW

AS 10.05.825(18) enacted 1976
AS 10.05.825(22) enactc.. 1980
Q&L Section 151

Q&L Section 152

Q&L Section 153

AS 10.05.825(5)

AS 10.05.825(9)

Q&L Section 155

10. AS 10.05.825(1)

11. &L section 159

12. AS 10.05.825(19) enacted 1976

OCONOTPWNE

13. AS10.05.825(2)
1A AS 10.05.825(17)
15. AS 10.05.825(3)
16. QL Section 16A
17. QL Section 166
18. L Section 169
19. AS 10.05.825(2A) enacted 1980
20. AS 10.05.825(A)

21. Q&L Section 115
22. L Section 172
23. AS 10.05.825(11)
2A QL Section 173
25. L Section 17A

8

27: Q&L Section 175

8

29. AS 10.05.825(20) enacted 1976
30. &L Section 176

31. &L Section 178

32. L Section 179

33. &L Section 180

34. NBWreplacing AS 10.05.825(1A)
35. L Section 183

36. AS 10.05.825(8)



37. AS 10.05.825(6)
38. NBEW

39. AS 10.05.825(7)
40, L Section 189
41. QL Section 190
42. L Section 192
43. AS 09.63.040
44. L Section 194
45, QL Section 195
<6. NBW

COMPARISON WITH THE HNAL DCRAFT OF THE RVBCA RMBCA Section
1.40 contains a twenty-four item list of definitions.

Section .995 SHORT TITLE
ORIGINt ACC Section .995 replaces AS 10.05.828.

SIMVRY OF COMRAGE The title ofthe chapterregulating the

organization and operation of business corporations will be
changed from "Alaska Business Corporations A~t” to "Alaska
Corporations Code", which will facilitate distinctions be-

tween the old and the new law.

COVPARISON WTH THE ANAL CRAFT OFTHE RVBCA RMBCASection
1.01 designates a generic short title.



Notes
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MODIH CATIONS
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ALASKA CORPORATIONS ACT
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Here 1is a non-exhaustlve list of provisions of the ACC draft
which might be modified to reflect the content of the Revised
Mbdel Business Corporations Act. In each Instance 1 will identi-
fy the provision of the ACC and indicate the page in Part Tw of
this memorandum where that provision is discussed in greater
detail as well as the page of S.B. 246 where the text of the
existing draft is set forth.

ARTICLE 4: Corporate Finance

There are two areas in which the ACC and RMBCA differ which
were noted by Professor Hamilton. While both draft statutes
would eliminate the current reliance upon notions of legal "sur-
plus”, they differ in the formulation of a substitute standard
for determining the financial circumstance in which a distribu-
tion of corporate assets to shareholders is licit. The two
statutes also part company with respect to accounting procedures.

1. The restraint upon distributions: See discussion pages 29-34
of this memorandum

The ACC. has followed California's "ratio/assets surplus”
test. Simply stated a corporation may make a distribution at any
time out of current earnings or, if there are no net current
earnings, so long as the assets of the entity exceed its liabili-
ties by a ratio of 1.25 to 1. The ACC provisions are found at
pages 28-31 of S.B. 246.

The RMBCA simply uses the equitable insolvency test. So
long as the corporation can continue to meet its current liabili-
ties it may licitly declare and make a distribution. See Section
6.40 in your copy of the Final Draft along with the official
comment which begins at page 6-73.

Views of the Consultant: the California/ACC standard man-
dates greater protection of corporate creditors. It *Iso has the
advantage of being tested in a major jurisdiction for the past
eight years. Reliance upon the equitable insolvency test is, to
my knowledge, untested in any jurisdiction. However, should the
RMBCA gain a following, an alignment of Alaska with this future
band of states may put it in more numerous company. Professor
Hamilton notes that both Oregon and Arizona are currently looking
at their existing statutes with a view toward revision. In an
interesting historical aboutface, if the Commission determines
that it prefers to retain the ratio/assets test it might make
available to these western states a copy of its bill and com
ments.

2. Accounting Standards: See discussion pages 29-34 of
this memorandum. The AQCC provisions are found at pages 28-31 of
S.B. 246.



The ACC. Section 970(5) [p 150 of S.B. 246] requires the
use of generally accepted accounting principles In preparing
financial statements, balance sheets, Income statements and
statements of changes In financial position.

The RMBCA The final draft [p. 6-78] notes that directors
will normally be entitled to use generally accepted accounting
principles. However there is no mandate that such principles be
followed. n[S]ectlon 6.40 only requires the use of accounting
practices and principles that are reasonable in the circumstan-
ces, and does not constitute a statutory enactment of generally
accepted accounting principles.”

Views of the Consultant: Professor Hamilton's talk justi-
fied the RMBCA provision on several grounds. First he questioned
the degree to which there Is uniformity anong those who purport
to follow generally accepted accounting principles. Mbre Impor-
tantly, he opined that mandating their observance might be a
hardship on smaller entities for It would force recourse to
accountants.

I— favor of the ACC position I note that California has
followed It for nearly a decade without any appellate litigation
as to Its meaning or application. The entire goal of the revi-

sion Is to preclude the use of "creative accounting”. The RMBEA
comment that "accounting practices and principles. . .reasonable
In the circumstances. . ." would appear an Invitation to litiga-
tion.

ARTICLE 5. Meetings of Shareholders

3. Notice Requirements See page 59 of this memorandum

The ACC. Section 410 [pp. 36-37 of S.B. 246], establishes a
minimum of twenty and a maximum of fifty days for giving notice
of shareholder meetings. The twenty day minimum involved a
conscious deviation from the shorter recommendation of the origi-
nal Model Act and was thought necessary to accommodate the physi-
cal conditions in Alaska.

The RMBCA Section 7.05 [p 7-19] adopts a formula of a ten
day minimum and a sixty day maximum

Views of the Consultant: 1 am neutral on this issue. "
the Commissioners believe that ten days is an insufficient mini-
mum notice provision we could consider adopting the RINVBCAS
recommended sixty day maximum

4. Civil Liability Consequences for Failure or Refusal to
Accord Inspection Rights See pages 39-40 of this memorandum

The ACC. « Section 413 [pp. 37-38 of S.B. 246] imposes per-
sonal civil liability on an officer or agent of the corporation



|
who fails or refuses to compile, maintain and nake available for
shareholder inspection a voting list. The liability is to be
measured by the extent of the demanding shareholder's damage.

The RMBCA Section 7.20 [p. 7-32] sanctions the use of a
summary court order to support a shareholderls right to inspect
the voting list but does not impose any civil liability upon a
corporate officer or agent who is obstructing this inspection.

I— his remarks to the Alaska Bar Association, Professor Hamilton
indicated philosophical opposition to such tactics and also the
belief that when prescribed by statute they are rarely Imposed by
courts.

Views of the Consultant: Whether one agrees with Professor
Hamilton, ACC Section 413 is in need of attention. At an early
stage in the evolution of the statute the Commission made a
determination that it did not want to recommend any mandatory
course of conduct and then be silent on the consequences of an
individual's non-observance of that commandment. Accordingly, it
determined to create sanctions within the statute in support of
its mandatory provisions. Section 413's liability differs from
that found elsewhere in the ACC in that it sets no minimum civil
liability consequence but merely measures the recovery according
to the shareholder's damages. 1* those damages are nominal or
not susceptible of easy proof, there will be little incentive to
undertake the burdens and costs of litigation in support of the
statute. Contrast this with the provision in AQC Sections 430(c)
[p. 45 of S.B. 246] and 433(f) [p. 48 of S.B. 246].

Section 430 mandates the keeping of minimum books and re-
cords as well as creating a right of inspection in shareholders.
A- officer or agent who refuses to permit inspection is liable
for a penalty in the amount of 10X of the value of the shares
owned by the demanding shareholder or $5,000 whichever is greater
in addition to any provable damages.

Section 433 deals with the preparation and distribution of
an annual report to shareholders. Under subsection (f) a corpo-
ration that neglects, falls, or refuses to prepare the required
financial statements is subject to a penalty of $25 per day up to
maximum of $1,500. This liability runs to the shareholder or
shareholders making the request for performance by the duty or
duties imposed by the section.

Should some similar minimum consequence be fixed for viola-
tion of Section 413 or should all of these minimum liability
consequences be abolished in conformity with Professor Hamilton's
vi ews?

ARTICLE 6. Directors and Officers

5. Delegation of Board Functions: see page 48 of this
memorandum.

The ACC. " Section 450(a) [p. 53 of S.B. 246] requires that



corporations have a board of directors. H-'*ver} it also stipu-
lates that if there is affirmative provision in the articles the
powers, duties, privileges, d liabilities conferred or imposed
upon the board shall be exercised, performed, extended and as-
sumed by an identified individual or individuals.

The RVMBCA Section 8,01(c) [p. 8-2] limits the ability to
use the articles to dispense with or limit the authority of the
board to corporations with 50 or fewer shareholders. 1" the
number of shareholders exceeds 50 the corporation is required to
have a traditional board although it may "delegate™ certain
functions to agents.

Views of the Consultant: The distinctions between the stat-

utes suggest two problems. Y-u must decide whether to clearly permit

substitution as opposed to delegation, and, if so, whether you
want to adopt a limitation predicated upon the number of share-
holders. As | review ACC Section 450 and the official comment
(p. 119-120 ofthe House and Senate Joint Journal for April 8,
1983), 1 am struck that we fudged a very Important conceptual
distinction. The RMBCA does a better job.

A well drafted statute would distinguish between the circum-
stances in which the statute would tolerate substitution of some
individual or individuals for the board as opposed to conditions
under which it is licit for a board to delegate its powers to
such person or persons.The issue is one of agency law. Are the
individuals Identified in the articles merely the agents of the
board as principal or are they a substitute source of authority?

I- the RMBCA it is clear that if the corporation has 50 or
fewer shareholders they may be substitutes. Unfortunately, the
RMBCA does not confront the question of whether such substitutes
are then limited by the term and other requirements laid down in
Section 8.03.

ACC Section 450 could be construed as allowing either dele-
gates or substitutes. The apparent mandatory presence of a board
of directors would, however, cause ne to interpret it as limited
to agency delegation. Wy leave the matter in doubt. The Com
missioner's should decide whether they wish to permit substitu-
tion and, if so, whether they want to adopt the limitation sug-
gested in RMBCA Section 8.01(c).

6. Mininum size of board committees: see pages 52-53 of
this memorandum

The ACC. Section 468 [pp. 59-60 of S.B. 246] permits the
articles or bylaws to empower the board to set up executive and
other committees and to delegate to such committees the powers
otherwise vested in the board. Certain powers are excepted.

The RMBCA Section 8.25(a) [p. 8-43] requires that any such
committees have a mininum of two members.

View of the Consultant: 1 would advocate following the
RMBCA position on the minimum composition of board committees.



7. Indemnification advances to defendants: see pages 58-
60 of this memorandum

The ACC: Section 490(e) [pp. 70-71 of S.B. 246] gives the
corporation discretion to advance expenses anticipated by a de-
fendant In any civil or criminal action prior to the final dispo-
sition of the action or proceeding. This advance Isconditioned
upon an undertaking by the defendant to repay the funds If It
should ultimately be determined that there was no entitlement to
Indemnification.

The RMBCA Section 8.53(a) [p. 8-109] Is far more conserva-
tive. Before an advance nmay be authorized there must be a deter-
mination of the defendant's good faitht the furnishing of a
written personal undertaking to repay the funds, and a finding
that the facts as then known would not preclude Indemnification.

Views of the Consultant: 1 would personally favor substitu-
tion of the concepts in RMBCA Section 8.53(a) forthe less re-
strictive provisions of AQC Section 490(e).

ARTICLE 7 Amendments and Changes

8. Procedure to Amrend Articles of Incorporation: see pages
61-62 of this memorandum

The ACC. Section 504 [pp. 73-74 of S.B. 246] defines the
procedures which must be. followed to amend the articles of Incor-
poration. Assuming that shares are outstanding, Section 504
vests the power to initiate amendments in both the board and the
shareholders. To be adopted, the amendment must be approved by

both groups.

The RMBCA Section 10.03 [pp. 10-10, 10-15] differs from
the ACC in restricting the power to Initiate amendments to the
articles to the board. Under normal circumstances, the amendment
Is not adopted until approved by the shareholders. However,
Section 10.02 [pp 10-7, 10-10] lists six changes in the articles
which, unless the articles provide otherwise, are within the
power of the board to effect without shareholder approval. The
official comment terms them "housekeeping amendments.”

Views of the Consultant: I can see little harm In adoption
of the RMBCA position on this point. Expense would be saved In
corporate entities in which there Is a large body of shareholders
by exempting the need to poll them In the stated circumstances.
Few Alaska corporations would presently fall into this category
but this would seem an insufficient reason to reject this Innova-

tion.



ARTICLE 8. Organic Change

9. Right of shareholders to dissent: see pages 73-74 of
this memorandum.

The ACC. Section 574 [pp. 90-91 of S.B. 246] recognizes the
right of shareholders to dissent In the case of an organic
change, Including tho sale of all or substantially all of the
corporate assets other than In the usual and regular course of
business.

The RMBCA Section 13.02 [pp. 13-8, 13-16] accords these
same rights but goes further. I' would grant shareholders the
right to force the corporation to purchase their shares In the
event of an amendment to the articles which would impair existing
preemptive, redemption or voting rights. I- Its final draft,
this has been expanded further to accord the right to dissent in
the event an amendment Is adopted reducing the outstanding
shares. Any shareholder who would, in consequence of such reduc-
tion, be left with a fraction of a share which is then subject to
acquisition for cash at the option of the corporation is to be
accorded dissenter *s rights.

Views of the Consultant: 1 think that the provisions of
Section 13.02 are desirable and commend them as additions to the
present content of ACC Section 574.

10. Payment to dissenting shareholder: see pages 75-76 of
this memorandum.

The ACC. ACC Sections 580 and 582 [pp 93-94 of S.B. 246]
create an obligation in the corporation to pay the dissenter who
has perfected her rights the fair value of the shares. The
scheme is to first give the shareholder and the corporation the

opportunity to agree on this figure. If they cannot, Section 582
imposes the burden upon the corporation to commence litigation
seeking a judicial determination fair value.

The RVMBCA Section 13.25 [p. 13-31] contains a valuable
innovation. It requires that the corporation pay to the dis-
senting shareholder the amount deemed by the corporation to
represent the fair value of the shares. If there is a dispute
and, ultimately, litigation at least the shareholder has these
funds with which to finance the fight.

Views of the Consultant: Professor Hamilton made a convinc-
ing presentation on this point in his address to the Alaska Bar
Association and 1 would favor its inclusion in the ACC
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM April 16, 1988
SUBJECT: Changes to HB 322
TO: Representative John Sund, Chair

House Judiciary Committee

FROM: Theresa L. Bannister”
Legislative Counsel

This memo accompanies the version of CSHB 322 (Judiciary)

that you have requested. In addition to the changes made in
the previous version, this version includes the changes that
John Abbott has suggested to coordinate proposed AS 10.06.675,
10.06.678, and 10.06.848, relating to the ability of corpora—
tions to bring court actions.

Court actions brought by corporations. This version deletes
from proposed AS 10.06.6/8 tne right of dissolved corporations
to prosecute actions. In addition, a sentence has been added
to subsection (b) to prohibit dissolved corporations from
commencing court actions, except under AS 10.06.675 (relating
to recovering improper distributions). The application of
proposed AS 10.06.848 has been limited to commencing

actions, not maintaining actions, and to alleging and

proving that at the time of commencing the action the
corporation had paid its biennial tax and filed its biennial
report. Subsections (b) and (c) have been added to proposed
AS 10.06.848. Subsection (b) allows involuntarily dissolved
corporations to sue under proposed AS 10.06.675 without
having to comply with AS 10.06.848(a). Subsection <c) clar—
ifies that a dissolved corporation can continue to maintain

a suit it started if it satisfied subsection (a) when it
began the suit.

IT I may be of further assistance, please advise.
Attachment
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