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H o u s e  L a b o r  &  C o m m e r c e  C o m m i t t e e

R e p _ 3 5 e n  G r u s s e n d o r i 7 

S p e a k e r  o f  th e  H o u s e

F e b r u a r y  1 7 ,  1 9 8 8

H o u s e  B i l l  3 1 0

T h e  p u r p o s e  o f  H o u s e  B i l l  3 1 0  i s  t o  m a k e  i t  e a s i e r  f o r  s u b c o n t r a c t o r s  
t o  c o l l e c t  m o n e y  o w e d  th e m  f o r  w o r k  o n  p u b l i c  c o n s t r u c t i o n  p r o j e c t s .  
A  n u m b e r  o f  s u b c o n t r a c t o r s  a r o u n d  t h e  s t a t e  h a v e  h a d  g r e a t  
d i f f i c u l t y  in  t h i s  a r e a ,  e i t h e r  r e c e i v i n g  p a y m e n t s  in  a n  u n t i m e l y  
m a n n e r  o r  h a v i n g  p a y m e n t s  w r o n g f u l l y  w i t h h e l d .  H o u s e  B i l l  3 1 0  

w o u l d  s i m p ly  r e q u i r e  t h a t ,  p r i o r  t o  t h e  r e c e i p t  o f  a  s e c o n d  o r  
s u b s e q u e n t  p r o g r e s s  p a y m e n t  o n  a  p u b l i c  c o n s t r u c t i o n  p r o j e c t ,  t h e  
p r i m e  c o n t r a c t o r  s u b m i t  a  s w o r n  s t a t e m e n t  t h a t  a l l  s u b c o n t r a c t o r s  o n  
t h e  p r o j e c t  h a v e  b e e n  p a i d  w h a t  w a s  d u e  th e m  f r o m  t h e  p r e v i o u s  

p r o g r e s s  p a y m e n t .

A l t h o u g h  H o u s e  B i l l  3 1 0  in  i t s  p r e s e n t  f o r m  d o e s  t a k e  a  s t e p  t o w a r d  
s o l v i n g  th e  p r o b l e m ,  I  b e l i e v e  t h e  b i l l  c a n  b e  s t r e n g t h e n e d .  A t t a c h e d  

to  t h i s  m e m o r a n d u m  i s  a  p r o p o s e d  s u b s t i t u t e  f o r  H o u s e  B i l l  3 1 0  
w h i c h  I  h o p e  w i l l  b e  g i v e n  c o n s i d e r a t i o n  f o r  a d o p t i o n  b y  th e  L a b o r  &  
C o m m e r c e  C o m m i t t e e .  T h e  p r o p o s e d  s u b s t i t u t e  d o e s  b a s i c a l l y  t h r e e  

t h i n g s :



1 .  S e c t i o n  1 a m e n d s  th e  " L i t t l e  M i l l e r  A c t " ,  th e  l a w  w h i c h  

a l l o w s  th o s e  w h o  h a v e  c o n t r i b u t e d  l a b o r  a n d  m a t e r i a l s  t o  a  
p u b l i c  c o n s t r u c t i o n  p r o j e c t  a n d  w h o  h a v e  n o t  b e e n  p a i d  t o  s u e  

a g a i n s t  th e  p a y m e n t  b o n d  p o s t e d  b y  t h e  p r i m e  c o n t r a c t o r .  T h e  
a m e n d m e n t  w o u l d  m a k e  c l e a r  t h a t  a n v  p e r s o n  w h o  f u m i s n e s  
s u c h  l a b o r  o r  m a t e r i a l s  m a y  s u e  a g a i n s t  th e  b o n d .  A l l  t h a t  i s  
r e q u i r e d  i s  t h a t  t h e  p e r s o n  h a v e  a  d i r e c t  c o n t i  a c tu a l  

r e l a t i o n s h i p  w i th  a n v  s u b c o n t r a c t o r  o n  th e  p r o j e c t .

2 . S e c t i o n s  2 ,  3  a n d  4  a m e n d  c e r t a i n  p a r t s  o f  t h e  
" M i s c e l l a n e o u s  P r o v i s i o n s "  s e c t i o n  o f  T i t l e  3 6  ( P u b l i c  C o n t r a c t s ) .  
T h e s e  a m e n d m e n t s  r e l a t e  t o  s w o r n  s t a t e m e n t s  w h i c h  m u s t  b e  
f u r n i s h e d  b e f o r e  p r i m e  c o n t r a c t o r s  m a y  r e c e i v e  p r o g r e s s  
p a y m e n t s  o n  a  p u b l i c  c o n s t r u c t i o n  p r o j e c t ,  a n d  a r e  m o r e  
p a r t i c u l a r l y  d e s c r i b e d  in  th e  f i r s t  p a r r  g r a p h  o f  t h i s  

m e m o r a n d u m .  S e c t i o n s  2 ,  3 a n d  4  a r e  b a s i c a l l y  th e  s a m e  a s  
s e c t i o n s  1 , 2  a n d  3  o f  H B  3 1 0  a s  i n t r o d u c e d .

3 .  S e c t i o n  5  r e q u i r e s  t h a t  a n y  s u b c o n t r a c t o r  o n  a  p u b l i c  
c o n s t r u c t i o n  o r  p u b l i c  w o r k s  p r o j e c t  g i v e  w r i t t e n  n o t i c e  t o  th e  
p r i m e  c o n t r a c t o r  t h a t  t h e  s u b c o n t r a c t o r  h a s  b e e n  s o  e n g a g e d .  

T h i s  r e q u i r e m e n t  w i l l  m a k e  t h e  p r i m e  c o n t r a c t o r  a w a r e  o f  a n y  
p o t e n t i a l  " L i t t l e  M i l l e r  A c t"  c l a i m a n t s  a n d  s h o u l d  h e l p  t h e  
p r i m e  c o n t r a c to '.  c o m p l y  w i th  t h e  r e q u i r e m e n t  t h a t  h e  s u b m i t  
s w o r n  s t a t e m e n t s  o f  p a y m e n t  t o  s u b c o n t r a c t o r s  p r i o r  t o  t h e  
r e c e i p t  o f  th e  p r i m e  c o n t r a c t o r 's  s e c o n d  o r  s u b s e q u e n t  p r o g r e s s  
p a y m e n t .

O n e  o f  th e  r e a s o n s  I  i n t r o d u c e d  H o u s e  B i l l  3 1 0  w a s  to  p u t  t h e  s u b j e c t  
o f  p a y m e n t s  to  s u b c o n t r a c t o r s  " o n  th e  t a b l e "  f o r  d i s c u s s i o n  a n d  
d e b a te .  I  a m  n o t  c l a i m i n g  t h a t  t h e  b i l l  o r  i t s  p r o p o s e d  s u b s t i t u t e  a r e  
th e  p e r f e c t  s o l u t i o n ,  a n d  I  e x p e c t  a m e n d m e n t s  to  b e  p r o p o s e d  a s  th i s  
b i l l  m a k e s  i t s  w a y  t h r o u g h  th e  c o m m i t t e e .  I  w i l l  n o t  o p p o s e  s u c h  
a m e n d m e n t s  i f  t h e y  s e r v e  t h e  m a in  p u r p o s e s  o f  t h e  l e g i s l a t i o n :  t h e  
p r o m p t  p a y m e n t  o f  s u b c o n t r a c t o r s  f o r  w o r k  p e r f o r m e d  o n  p u b l i c  
c o n s t r u c t i o n  p r o j e c t s .
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O r i g i n a l  s p o n s o r :  G r u s s e n d o r f

IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 310 (Judiciary)

IN THE LEGISLATURE OF THE STATE Or ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to public construction and public

works contracts."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 36.25.020(b) is amended to read:

(b) However, a person having direct contractual relationships 

with a subcontractor but no contractual relationship express or im- ; 

plied with the contractor furnishing the payment bond has a right of 

action on the payment bond upon giving written notice to the contrac­

tor within 90 days from the last date on which the person performed
t

labor or furnished material for which the claim is made. The notice j

must state with substantial accuracy the amount claimed and the name

of the person to whom the material was furnished or for whom the labor !

was performed. The notice shall be served by mailing it by registered_ ' j

mail, postage prepaid, in an envelope addressed to the contractor at a

[ANY] place where the contractor maintains an office or conducts j 

business, or the contractor's residence, or in a [ANY] manner in which : 

a peace officer is authorized to serve summons. In this subsection, i 

"subcontractor" includes a subcontractor of another subcontractor, 

whether or not the other subcontractor has a direct contractual rela­

tionship with the contractor.

* Sec. 2. AS 36.25 is amended by adding a new section to read:

Sec. 36.25.023. NOTICE BY CERTAIN PERSONS. (a) A person who 

contracts other than as an employee to furnish labor or material in 

the prosecution of a project for which the prime contractor is

-1- CSHB 310(Jud)
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required to furnish a payment bond under AS 36.25.010 and who does not 

have a direct contractual relationship with the prime contractor shall 

give the prime contractor written notice of the contract within 1C 

days of entering into the contract.

(b) If a person fails to provide the notice required by (a) of 

this section and if, in a court action on the payment bond of the 

prime contractor, the person is subsequently determined to be entitled 

to a judgment for payment of all or part of the labor or material 

furnished by the person, the court shall reduce the amount to be 

awarded to the person by 10 percent. In this subsection, "amount" 

does not include court costs and attorney fees.

(c) In this section, "prime contractor" means the person who has 

contracted with the state or political subdivision of the state to 

perform the project.

* Sec. 3. This Act applies to contracts that are entered into on or 

after the effective date of this Act.

CSHB 3 1 0 ( J u d ) - 2 -
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* WORK DRAFT WORK DRAFT

5-1199X

Original sponsor: Grussendorf

Bannister
3/16/88

IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 310 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA

FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to public construction and public

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 36.25.020(b) is amended to read:

(b) However, a person having direct contractual relationships 

with a subcontractor but no contractual relationship express or im­

plied with the contractor furnishing the payment bond has a right of

action on the payment bond upon giving wuritten notice to the contrac­

tor within 90 days from the last date on which the person performed 

labor or furnished material for which the claim is made. The notice 

must state with substantial accuracy the amount claimed and the name 

of the person to whom the material was furnished or for whom the labor 

was performed. The notice shall be served by mailing it by registered 

mail, postage prepaid, in an envelope addressed to the contractor at a 

[ANY] place where the contractor maintains an office or conducts 

business, or the contractor's residence, or in a [ANY] manner in which 

a peace officer is authorized to serve summons. In this subsection, 

"subcontractor" includes a subcontractor of another subcontractor, 

whether or not the other subcontractor has a direct contractual rela­

tionship with the contractor.

* Sec. 2. AS 36.25 is amended by adding a new section to read:

Sec. 36.25.023. NOTICE BY CERTAIN PERSONS. (a) A person who 

contracts other thar as an employee to furnish labor or material in 

the prosecution of a project for which the prime contractor is

works contracts."

- 1  -
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WORK DRAFTWORK DRAFT

required to furnish a payment bond under AS 36.25.010 and who does not

have a direct contractual relationship with the prime contractor shall 

give the prime contractor written notice of the contract within 10 

days of entering into the contract.

(b) If a person fails to provide the notice required by (a) of 

this section and if, in a court action on the payment bond of the 

prime contractor, the person is subsequently determined to be entitled 

to a judgment for payment of all or part of the labor or material 

furnished by the person, the court shall reduce the amount to be 

awarded to the person by 10 percent. In this subsection, "amount" 

does not include court costs and attorney fees.

(c) In this section, "prime contractor" means the person who has 

contracted with the state or political subdivision of the state to 

perform the project.

* Sec. 3. This Act applies to contracts that are entered into on or 

after the effective date of this Act.

3 1 0 (J u d ) - 2 -



WORK DRAFT WORK DRAFT WORK DRAFT

5-1199L i'

Bannister
2/26/88

Original sponsor: Grussendorf

IN THE HOUSE

CS FOR HOUSE BILL NO. 310 (

IN THE LEGISLATURE OF THE STATE OF ALASKA

FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to public construction and public

works contracts."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 36.25.020(b) is amended to read:

(b) However, a person having direct contractual relationships 

with a subcontractor but no contractual relationship express or im­

plied with the contractor furnishing the payment bond has a right of 

action on the payment bond upon giving written notice to the contrac­

tor within 90 days from the last date on which the person performed 

labor or furnished material for which the claim is made. The notice

must state with substantial accuracy the amount claimed and the name

of the person to whom the material was furnished or for whom the labor 

was performed. The notice shall be served by mailing it by registered 

mail, postage prepaid, in an envelope addressed to the contractor at a 

[ANY] place where the contractor maintains an office or conducts 

business, or the contractor's residence, or in a [ANY] manner in which 

a peace officer is authorized to serve summons. In this subsection, 

"subcontractor" includes a subcontractor of another subcontractor, 

whether or not the other subcontractor has a direct contractual rela­

tionship with the contractor.

* Sec. 2. AS 36.90 is amended by adding a new section to read:

Sec. 36.90.020. NOTICE BY SUBCONTRACTOR. A person who contracts 

other than as an employee to furnish services, materials, or equipment 

for a public construction or public works project shall give the prime

- 1 - CSHB 3 1 0 (  )



contractor on the project written notice of the contract within 10 

days of entering into the contract. In this section, "prime contrac­

tor" means the person who has contracted with the state to perform the

project.

* Sec. 3. This Act applies to contracts that are entered into on or

after the effective date of this Act.

CSHB 3 1 0(  ) - 2 -
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house m m m r  a m e n d m e n t

B y ____________________________________

________________________________________  SEN A TE B I L L  N o ,CSHB 310(L&C)

________________________________________  HOUSE B IL L  N o . ________________

P a g e ;  2 L i n e :  4

After the word "project" add the following:

Failure to give notice under this section shall 

constitute a legal basis for invalidation of an

action under AS 36.25♦020(b),
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Bannister

A M E N D M E N T

Offered ir. the HOUSE

TO: CSHB 310 (L&C)

Page 1, line 26, through page 2, line A:

Delete all material.

Insert a new bill section to read:

"* Sec. 2. AS 36.25 is amended by adding a new section to read:

Sec. 36.25.023. NOTICE BY CERTAIN PERSONS. (a) A person who 

contracts other than as an employee to furnish labor or material in 

the prosecution of a project for which the prime contractor is 

required to furnish a payment bond under AS 36.25.010 and who does not 

have a direct contractual relationship with the prime contractor_shaUL 

give the prime contractor written notice of the contract within 10 J 

days of entering into the contract.

(b) If a person fails to provide the notice required by (a) of 

this section and if, in a cuurt action on the payment bond of the 

prime contractor, the person is subsequently determined to be entitled 

to a judgment for payment of all or part of the labor or material 

furnished by the person, the court shall reduce_jthe amount to be

awarded to the person by 10 percent. In this subsection, "amount"

does not include court costs,-and— attorney fees.

(c) In this sectiori>~Uprime contractor^) means the person who has 

contracted with the state or' political subdivision of the state to 

perform the project."

- 1 - 3 / 1 6 / 8 8



? 36.26.020 Alaska Statutm 5 36.26.020
provisions in contract n* to care to be ex- 
erciied o r precaution! to be taken for pro­
tection o f third person*. 69 ALH 622.

EfTcct o f payment to subcontractor* or 
materialmen by owner o r contractor, o r by 
flurelies on contractor* bond, within four 
month* o f prindpol contractor's bank­
ruptcy. a* a voidable preference. 70 ALR 
983.

ConilrucUun o f paving contract o r con­
tractor’* bond In reepecl o f the contractor’* 
obligation a* to repa in . 72 A LR 644.

Right u i between surety on contractor'* 
bond and assignee o f money to become due 
on contract. 76 A LR 917.

Effect o f recital* o r provision* o f bond to 
secure performance o f contract aa an in­
terpretation o f the terms o f the contract. 
76 ALR 941.

Construction and effect o f provision in 
bond purporting to protect contractee in 
building contract against release o f 
surety. 77 ALR 229.

C laim fo r medical or hospital service* to 
iloyeea as within coverage o f contrac- 

. *  bond. 81 ALR 1051.
Statutory conditions prescribed for nub- 

lie contractor’* bond as pRrt o f bond which 
doe* not in terms include them. 89 ALR 
446.

Necessity o f giving obligee notice o f 
claim or action o r making it a party to 
action by laborer, materialman or aubcon- 
tractor upon bond o f contractor fo r public 
work. 96 ALR 1185.

Workmen’s compensation insurance 
premium* as within coverage o f contrac­
to rs  bond. 102 ALR 135; 164 ALR 1468.

Low r f  profit o f subcontractor, laborer, 
o r mnteriolman os within coverage o f con­
tractor’s bond. 119 ALR 1281.

Money loaned or advanced to contractor 
os within coverage o f bond o f building or 
construction contractor. 127 ALR 974; 164 
ALR 782.

Contractor’a bond aa covering insurance 
premiums other than workmen's compen­
sation insurance. 129 ALR 1087.

Who la contractor o r subcontractor, as 
distinguished from materialman, fo r pur­
pose* e f mechanic’* lien, contractor’s 
bond, o r other provision or securing com­
pensation under construction contract. 
141 ALR 321.

Liability on bid bond fo r public works. 
70 ALR2d 1370

Responsibility o f construction contrac­
tor o r hia bond to contractee fo r defects or 
Insufficiency o f work Attributable to plan* 
and specifications furnished by lo ite r, hi* 
engineer o r architect. 6  ALR3d 1394.

Construction o f attorney’* fees provision 
in contractor’a bond. 8 ALRJd 1438.

Building contractor’* liab ility , upon 
bond or other agreement to indemnify 
owner, for ir ju ry  to death o f third persons 
resulting from owner’* negligence. 27 
ALR3d 663.

Liability o f builder or subcontractor fcr 
insufficiency o f bu ildup resulting from la ­
tent defects in materials used. 61 ALR3d 
792.

Liability o f subcontractor upon bond or 
other agreement indemnifying general 
contractor against, liab ility for damage to 
person o r property. 68 ALR3d 7.

Validity and construction o f "no dom- 
age”  clause with respect uj delay in build­
ing o r construction contract. 74 ALR3d 
187.

Construction contract provision excus­
ing delay caused by "severe weather". 85 
ALR3d 1085.

Liability o f termite o r other pest control 
or inspection contractor fo r work o r r  *e- 
sentations. 32 ALR4th 682.

What constitutes "public work" within 
statute relating to contractor’s bond. 48 
ALR4th 1170.

Sec. 36.25.020. Rights of persons furnishing labor or material, 
to) A person who furnishes labor or material in the prosecution of the 
work provided for in the contract for which n payment bond is fur­
nished under AS 36.25.010 and who is not paid in full before the 
expiration of 90 days after the last day on which the labor is per­
formed or material is furnished for which the claim is mode, may sue 
on the payment bond for the amount unpaid at the time of the suit.

(b) However, a person having direct contractual relationships with 
a subcontractor but no contractual relationship express or implied 
with the contractor furnishing the payment bond has a right of action 
on the payment bond upon giving written notice to the contractor

24

$ 36.25.020 Public Contracta § 30.25.020
within 90 days from the last dote on which the person performed labor 
or furnished material for which the claim ia made. The notice must 
state with substantial uccuracy the amount claimed and the name of 
the person to whom the material was furnished or for whom the labor 
was performed. The notice shall he served by moiling it by registered 
mail, postage prepaid, in on envelope addressed to the contractor ut 
any place where the contractor maintains an office or conducts busi­
ness, or the contractor’s residence, or in any manner in which u pence 
officer is authorized to serve summons.

(c) A suit brought under this section shall he brought in the nume of 
the state or the political subdivision of the state for the use of the 
person suing in the court with jurisdiction. A suit under this section is 
subject to AS 08.18.151. A suit may not be started after the expiration 
of one year after the date of final settlement of the contract. The state
or political subdivision of the state 
the suit. (§ 2 ch 49 SLA 1953; am 
14 3LA 1987)

E ffec t o f  am endment*. —  The 1987 
amendment in subsection (c l substituted 
"court with jurisdiction" for "auperior 
court" at the end o f the f i r i t  aenlence,

NOTES TO

Pu rpoae . — The purpose o f this section 
and AS 36.25.010 is to protect persona 
who furnish labor o r material for o state 
public work* project from the risk* o f non­
payment. In exchange fo r providing such 
protection, the state is assured that mate­
r ia l and labor w ill be reodily furnished for 
it* project*. State ex rc l. White v. Neal & 
Son*, Sup. Ct. Op. No. 733 (F ile No. 1364), 
489  P.2d 1016 (1971).

L ike it* federal counterpart, A laska’* 
statute is designed to protect pereons who 
furnish labor or material fo r a state public 
works project from the risk* o f nonpay­
ment. Sta le ex re l. Palmer Supply Co. v. 
Walsh & Co., Sup. Ct. Op. No. 1683 (F ile 
No. 2816), 575 P.2d 1213 (1978).

T h is  section i* sub stan tia lly  s im ila r 
to  -10 U .S .C . 0 270a et seq., the "M iller 
Act." Hyundai Constr. Co. v. Kolinbach, 
Inc., Sup. Ct. Op. No. 845 iF ile No. 1604*, 
502 P.2d 856 (1972*.

The purpose o f the L ittle M ille r Act ia 
the protection o f nil persons who supply 
labor and material in the prosecution o f 
the work provided L s  in the contract. 
McGee Steel Co. v. State ex re l. McDonald 
Indus. A laska. Inc., Sup. CL Op. No, 3091 
(F ile  No. S-865*. P.2d (1 9 80 .

is not liable for costa or exponeca of 
§ 15 ch 142 SLA 1972; am § 58 ch

added the present second sentence, -m l 
substituted "A suit may not" fo r "No suit 
may" k* the beginning o f the third sen­
tence.

D EC IS IO N S

"F in a l se ttlem en t" moons that the 
contract has been completed and that 
there hna been a specific administrative 
act authorizing payment. Safeco Ins. Co. 
o f Am. v. Honeywell. Inc., Sup. Ct. Op No. 
2460 f Kile Nos. 5112, 5127*, 639 P.2d 996 
(1682).

I t  is appropriate to look at federal case 
law interpreting tho previously sim ilar 
M iller Act, (40 U.S.C. 4 270n et seq.) ch. 
642, t  2 , 49 Stat. 793 when interpreting 
the phrase "final settlement" n.s used in 
nuhsection (c) o f this section. Safeco Ins. 
Co. o f Am. v. Honeywell, Inc., Sup. Ct. Op. 
No. 2460 (F ile Nos. 5112, 6127), 639 P.2d 
996 (1982).

B onds o f  contractor!* fo r  pub lic 
bu ild ings o r  w orks . —  Seo notes under 
AS 36.25.010

Re liance  on va lid  paym ent bond . — 
Person* who furnish Inbor and materials 
for the ais le ’s projects do so in reliance on 
the existence o f a valid payment bond. 
S late ex re l. White v. Neal & Sons, .Sup. 
Ct. Op. No. 733 (F ile No. 1364). 489 I\2d  
1016 (1971).

Ev idence ra is ing  p re sum ption  that 
bond woa executed. — Sec S la te ex rel. 
White v. Neal & Son*. Sup. CL Op. No. 
733 (F ile No. 13041,489 P.2d 1016 (1071).



I— '.T u M i T H
I CONTRACTOR|

Malcrialmcn- Materialmen ! SuR 
Contractor

l.alimcr.s

Materialmen J j Suli-tylt 

, ' Contractors

Laborers

i Malcrialnicn ! | Snli-Snl»-Suli 

! Contractors

i Lalunois")

Kiit.vr
LKVKL

SK('( )\'0 

l k v k i .

EXHIBIT E-9



U.S. SUPREM E COURT REPORTS 55 L Ed 2d

[434 US 586]
J . W. BATESON COM PACT, INC., e t al., Petit, oners,

v

U N ITED  STATES ex rel. BOARD OF TRUSTEES O F T H E  NATIONAL 
AUTOM ATIC SPRIN K LER INDUSTRY PEN SIO N  FU N D  e t al.

434 US 586, 55 L Ed 2d 50, 98 S C t 873 

[No. 76-1476]

A rgued N ovem ber 30, 1977. Decided F eb ru a ry  22,1978.

SUMMARY

A fte r a  sub-subcontractor on a  federal co m tru c tio n  project had  failed to 
pay  over ce rta in  am oun ts w ithheld  from em ployees’ wages for certain  
purposes, in* lud ing  paym ents to ce rta in  union  tru s t  funds as requ ired  by a  
collective b arga in ing  agreem ent, th e  em ployees’ un ion  an d  th e  tru stees of 
th e  funds in s titu ted  an  action ag a in s t th e  prim e co n trac to r in  th e  U nited  
S ta te s  D istric t C ourt for th e  D istric t of Columbia, seek ing  recovery under 
th e  p rim e co n trac to r’s paym en t bond th a t  had  been posted as required  by 
th e  M ille r A ct (40 USCS §§ 270a e t seq.). Section 2(a) of th e  M iller A ct (40 
USCS § 270b(a)) provides th?.t a  person having  a  d irec t con trac tua l re la tion ­
sh ip  w ith  a  "su b co n trac to r” has a  rig h t of action on th e  prim e con tracto r’s 
p ay m en t bond even though  he has no co n trac tu a l re la tionsh ip  w ith  the 
p rim e  con tracto r. T he D istrict C ourt g ran ted  sum m ary  ju d g m en t for th e  
p lain tiffs, an d  th e  U nited  S ta tes C ourt of A ppeals for th e  D istric t of 
C olum bia C ircu it affirmed, holding th a t  th e  sub-subcontractor should be 
considered to  be a  "subcon trac to r” for purposes of paym en t bond recovery 
by its  em ployees or th e ir  rep resen ta tives (551 F2d 1284).

O n ce rtio ra ri, th e  U nited  S ta tes Suprem e C ourt reversed. In  an  opinion 
by M a r sh a ll , J ., jo ined  by Bu r g e r , Ch. J ., and  Stew a r t , W h it e , P ow ell, 
a n d  R e h n q u is t , J J .,  i t  was held  th a t  (1) u n d er § 2(a) of th e  M iller Act, th e  
scope of pro tection  of th e  p rim e co n trac to r’s paym en t bond extended no 
fu r th e r  th a n  to sub-subcontractors, (2) th e  te rm  "subcon trac to r,"  as used in 
th e  Act, did no t encom pass a  firm  th a t  was techn ically  a  sub-subcontractor, 
a n d  (3) th u s, w hile a  sub-subcontractor could claim  ag a in st th e  prim e 
co n tra c to r’s paym en t bond if th e  subcon tracto r defau lted  in its obligations 
to  th e  sub-subcontractor, nevertheless, employees of a  sub-subcontractor

B riefs of Counsel, p 821, infra.
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sub-subcontractor

were no t pro tected  u n d er th e  prim e co n trac to r’s boud if  th e  sub-subcontrac­
to r defau lted  in  its  obligations to  its employees, since th e  em ployees did not 
have a  co n trac tu a l re la tio n sh ip  w ith  a  "subcon trac to r.”

S t e v e n s , J ., jo ined by B r e n n a n , J ., diLsented, expressing  the view th a t  
th e  M iller A ct should be construed  as pro tecting  every  person who supplied 
labor or m a te r ia l in th e  prosecution of th e  w ork provided for in  the  prim e 
con tract.

B l a c k m u n , J., did n o t partic ipa te .

HEADNOTES

Claaaified to U. S. Suprem e Court Digest, Lawyers' Edition
Bonds § 10 — M iller Act — em ployees 

of sub-subcon tracto r — rig h t to 
recover

la , lb. Under § 2(a) of the Miller Act 
(40 USC!S § 270b(a)), which provides that 
a person having a direct contractual 
relationship with a  "subcontractor” has 
a right of action on the prime contrac­
tor's payment bond even though he has 
no contractual relationship with the 
prime contractor, the scope of protection

of the prime contractor’s payment bond 
extends no further than to sub-subcon­
tractors; the term  "subcontractor,” as 
used in the Act, does not encompass a 
firm that is technically a sub-subcontrac­
tor, and thus, while a sub-subcontractor 
may claim against the prime contrac­
tor's payment bond if the subcontractor 
defaults in its obligations to the subsub­
contractor, nevertheless employees of a 
sub-aubcontractor are not protected un-

TOTAL CLIENT-SERVTCE LIBRARY® REFERENCES

17 Am  J u r  2d, C on trac to rs’ Bonds §§ 77-92
10 F edera l P rocedural Form s L Ed, G overnm ent C ontracts

§§ 34:41 e t seq. ................  — ........
7 A m  J u r  TrLds 283, M iller Act L itigation 
40 USCS §§ 270a e t  seq.
US L E d Digest, Bonds § 10 
ALR Digests, Bonds §§ 33.5, 35 
L Ed Index to A nnos, C o n trac to r’s Bond 
ALR Quick Index, M ille r A ct 
F ed era l Quick Index, C o n trac to r’s Bond

ANNOTATION REFERENCES
Protection under bond given under M iller Act (40 USCS §§ 270a-270e) of one 

supplying labor o r m ateria l to one o ther than  the prim e contractor or his 
im m ediate subcontractor. 79 ALR2d 855.

W hat constitutes supplying labor and m aterial "in  the prosecution of the work" 
provided for in the prim ary contract under M iller Act (40 USCS § 270b(a)). 79 
ALR2d 843.
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der the prime contractor's bond if the 
sub-subcontractor defaults in its obliga­
tions to its employees, since the em­
ployees do not have a  contractual rela­
tionship with a "subcontractor.” (Stevens 
and Brennan, JJ., dissented from this 
holding.)
Liens § 6 — governm ent p ro p e rty

2. A lien cannot attach to government 
property.
Bonds § 10 — M iller Act — persons 

en titled  to pro tection
3. The provision of the Miller Act (40 

USCS § 270b(a)) that any person having 
a direct contractual relationship with a 
subcontractor, but no contractual rela­
tionship with the prime contractor, shall 
have a right of action upon the prime 
contractor’s payment bond, has the effect 
of requiring that persons who lack a 
contractual relationship express or im­
plied with the prime contractor must 
show a direct contractual relationship 
with a subcontractor in order to recover 
on the bond.
Bonds § 10 — M iller Act — subcon­

trac to rs
4. For purposes of the Miller Act’s

provisions (40 USCS § 270bfa)) requiring 
that persons who lack a contractual rela­
tionship with the prime contractor must 
show <* direct contractual relationship 
with a ’subcontractor" in order to re­
cover on the prime contractor’s bond, a 
contract with & prime contractor is a 
prerequisite to being a "subcontractor."

Bonds § 9; Courts § 129 — M iller Act 
— libera l construction  — power 
of Congress

5. The United States Supreme Court 
must construe the highly remedial 
Miller Act (40 USCS §§270a et seq.)— 
which requires government contractors 
to furnish a payment bond to protect 
persons supplying labor and materials— 
liberally in order properly to effectuate 
the congressional intent to protect those 
whose labor and materials go into public 
projects; but this does not justify ignor­
ing plain words of limitation and impos­
ing wholesale liability on such bonds; if 
the scope of protection afforded by a 
Miller Act payment bord is to be ex­
tended, it is Congress t.‘ a t must make 
the change.

SYLLABUS BY REPORTER OF DECISIONS

Petitioner prime contractor (Bateson) 
entered into a Government contract for 
construction of a  hospital addition and 
P23ted_a payment bond as required by 
the'M ilier Act to protect those who have 
a direct contractual relationship with 
either the prime contractor or a  "subcon­
tractor.” Bateson then subcontracted a 
portion of the work to a firm (Pierce) 
which in turn  subcontracted with an­
other firm (Colquitt) for installation of a 
sprinkler system. When Colquitt failed 
to pay over amounts withheld from its 
employees’ wages for union dues, vaca­
tion savings, and various union trust 
funds, as required by a collective-bar- 
gaining agreement with respondent un­
ion, the union and respondent trustees 
filed suit against Bateson in the name of 
the United States for the amount 
claimed due under the payment bond.

The District Court granted summary 
judgment for respondents, and the Court 
of Appeals affirmed, holding that al­
though Colquitt was "technically a sub­
subcontractor,” nevertheless it should be 
considered a "subcontractor" for pur­
poses of payment bond recovery by its 
employees or their representatives, since 
it was performing "an integral and sig­
nificant part of [Bateson’s] contract” 
with the Government. Held: Colquitt’s 
employees were not protected by the 
Miller Act payment bond, since they did 
not have a contractual relationship ei­
ther with Bateson or with Pierce or any 
other "subcontractor” and since Colquitt 
cannot be considered a "subcontractor.” 
Clifford F. MacEvoy Co. v United States 
ex rel. Calvin Tomkins Co. 322 US 102, 
88 L Ed 1163, 64 S Ct 890, and F. D. 
Rich Co. v United States ex rel. Indus­
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J. W. BATESON CO. v BOARD OF TRUSTEES
434 US 586. 55 L Ed 2d 50. 98 S Ct 873

trial Lumber Co. 417 US 116, 40 L Ed 2d 
703, 94 S Ct 2157, distinguished. As 
confirmed by the Miller Act’s legislative 
history, the word ''subcontractor" as 
used in the Act must be construed as 
being limited to meaning one who con­
tracts with a prime contractor.
179 US App DC 325, 551 F2d 1284,

reversed.
Marshall, J., delivered the 

the Court, in which Burger, 
Stewart, White, Powell, and 
•JJ., joined. Stevens, J.,. filed a 
opinion, in which Brennan, 
Blackmun. J., took no part in 
eration or decision of the case.

opinion of 
C. J., and 
Rehnquist. 
dissenting 
J., joined, 
the consid-

A PPEA R A N CES O F COUNSEL

J a c k  R e p h a n  argued  th e  cause for petitioners. 
D o n a ld  J .  C a p u a n o  argued  the  cause for respondents. 
B riefs of Counsel, p 821, in fra .

O PIN IO N  O F T H E  COURT

[434 US 587]
[1a] M r. Ju s tic e  M a rsh a ll  deliv­

ered  th e  opinion o f th e  Court

U n d er th e  M ille r Act, 49 S ta t 793, 
as am ended, 80 S ta t  1139, 40 USC 
§§ 270a e t  seq. [40 USCS §§ 270a e t 
seq.], a  p rim e con tracto r on a  federal 
construction  project involving over 
$2,000 m ust post a  paym ent bond to 
p ro tec t those who have a  d irec t con­
tra c tu a l re la tionsh ip  w ith  e ith e r the  
p rim e co n trac to r o r a  "subcon trac­
to r.” T he issue in  th is  case is 
w h e th e r th e  te rm  "subcon trac to r,” 
as used in  th e  Act, encom passes a  
firm  th a t  is technically  a "sub-sub­
co n trac to r.”

T he m a te ria l facts a re  no t in  dis­
pute. P e titio n e r J . W. B ateson Co. 
en te red  in to  a  con trac t w ith  the  
U n ited  S ta tes  for construction  of an  
addition  to  a  hospital and provided a  
p ay m en t bond signed by B ateson’s 
p resid en t and  by rep resen ta tives of 
p e titio n e r su re ties. Bateson, the  
p rim e con tracto r, subcontracted  w ith  
P ierce  Associates for a  portion of th e  
o rig inal w ork, an d  P ierce in  tu rn  
subcon tracted  w ith  Colquitt S p rin ­
k le r Co. for th e  in sta lla tion  of a 
sp rin k le r  system , one of th e  item s 
specified in  th e  con tract betw een 
B ateson an d  th e  U nited  S tates. U n­

d e r a  collective-bargaining agree­
m en t w ith  respondent Road Sprin- 
k l t r  F itte rs  Local U nion No. 669, 
C olquitt was obligated to pay over 
am ounts w ithheld  from  employees’ 
wages for un ion  dues and  vacation 
savings, and  to  con tribu te  to the  
un ion ’s w elfare, pension, and  educa­
tional tru s t  funds. W hen C olquitt 
failed to  m ake any  of these pay­
m ents

[434 US 688] 
by th e  end of th e  union m em ­

b ers’ em ploym ent w ith  th e  firm, the 
un ion  and  respondent tru stees noti­
fied Bateson of the  am oun t th a t  they  
claim ed was due th em  under the  
paym ent bond and  th en  filed su it 
ag a in st Bateson in  th e  nam e of the  
U nited  S tates.

T he D istrict C ourt g ran ted  sum ­
m ary  judgm en t for respondents, and 
th e  C ourt of A ppeals for the  D istrict 
of Columbia C ircu it affirmed, 179 
US App DC 325, 551 F2d
1284 (1977). T he appella te  court 
recognized th a t  Colquitt, w hich had 
a  con trac tua l re la tionsh ip  w ith  
P ierce b u t n o t w ith  Bateson, was 
"technically  a sub-subcontractor,” 
b u t i t  concluded nevertheless th a t  
Colquitt should be considered a  "sub­
con trac to r” for purposes of paym ent 
bond recovery by its employees
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or th e ir  represen ta tives. Id., a t  327, 
551 F2d, a t  1286.' A pplying a func­
tional te s t based on th e  " su b stan tia l­
i ty ]  and  im p o rtan ce ]” of th e  re la ­
tionsh ip  betw een B ateson and  Col­
q u itt, th e  court noted th a t  C olquitt 
was peform ing on th e  jobsite "an  
in teg ra l and significant p a r t of 
[B ateson’s] con tract"  w ith  th e  Gov­
e rn m en t, th a t  th e  w ork  "w as per­
form ed over a  su b s tan tia l period of 
tim e ,” th a t  B ateson h ad  access to 
C olquitt’s payroll records, and  th a t 
B ateson could have pro tected  itself 
" th ro u g h  bond or o therw ise” against 
C oiquitt’s default. Ibid.

W e g ran ted  ce rtio rari, 433 US 907, 
53 L Ed 2d 1090, 97 S Ct 2971 (1977), 
to  resolve a conflict betw een th e  de­
cision below an d  th e  holdings of a t 
lea s t th ree  o th er Circuits.* We now 
reverse.

[434 US 589]
[2, 3] Like th e  predecessor H eard  

A ct, A ct of Aug. 13, 1894, ch  280, 28 
S ta t  278, as am ended, A ct of Feb. 24, 
1905, 33 S ta t 811, th e  M iller Act

1. The right of trustees of union tru s t funds 
to assert a  claim against a M iller Act pay­
m ent bond on behalf of employees was estab­
lished in United States ex rel. Sherm an v 
C arter, 353 US 210, 218-220, 1 L Ed 2d 776, 
77 S Ct 793 (1957). T hat case also held tha t 
am ounts which the employer agreed to con­
tribu te  to union tru s t funds could be recov­
ered by the employees or th e ir  representa­
tives under the paym ent bond. See id., a t  217- 
218,1  L Ed 2d 776, 77 S Ct 793.

2. United States ex rel. Powers Regulator 
Co. v H artford Accident & Inden lity  Co. 376 
F2d 811 (CA1 1967); U nited S tates ex re], W. 
J . H alloran Steel Erection Co. v Frederick 
Raff Co. 271 F2d 415 (CA1 1959); Fidelity & 
Deposit Co. v H arris, 360 F2d 402, 407-409 
(CA9 1966); E lm er v United S tates Fidelity & 
G uaranty  Co. 275 F2d 89 (CA5), cert denied, 
363 US 843, 4 L Ed 2d 1727, 80 S Ct 1612 
(1960). See also United S tates ex rel. DuKnne 
Corp. v United S tates Fidelity & G uaranty  Co. 
422 F2d 597. 599-600. and n 4 (CA4 1970).

3. Section 2(a> of the M iller Act, as set forth

was designed to provide an  a lte r­
native rem edy  to the  m echanics’ 
liens o rd in arily  availab le  on private  
construction projects. F. D. R ich Co. 
v U nited S ta te s  ex rel. In d u stria l 
Lum ber Co. 417 US 116, 122, 40 L 
Ed 2d 703, 94 S Ct 2157 (1974). 
Because " a  lien  can n o t a tta c h  to 
G overnm ent p roperty ,” persons sup ­
plying lab o r or m ate ria ls  on a  fed­
eral construc tion  project w ere to be 
protected by a  paym ent bond. Id., a t 
121-122, 40 L Ed 2d 703, 94 S Ct 
2157. The scope of the  M iller A ct’s 
protection is lim ited, however, by a  
proviso in  § 2(a) of th e  A ct th a t  "had  
no co u n te rp a rt in  th e  H eard  A ct.” 
Clifford F. M acEvoy Co. v U nited  
S tates ex re l. C alvin Tom kins Co. 
322 US 102, 107, 88 L Ed 1163, 64 S 
Ct 890 (1944). T his proviso h as  the  
effect of re q u ir in g  th a t persons who 
lack a  " c o n trac tu a l re la tionsh ip  ex­
press or im plied  w ith  th e  [prime] 
con tracto r” show a  "d irect con trac­
tua l re la tio n sh ip  w ith  a  subcontrac­
to r” in o rd e r to  recover on the  bond. 
40 U SC § 2 70b(a) [40 USCS 
§ 270b(a)];3 see F. D. R ich Co. v

in 40 USC § 270b(a) [40 USCS § 270b(a)], pro­
vides in full:

"Every person who has furnished labor or 
material in th e  prosecution o f th e  work p rth .. 
vided for in  [the] contract, in respect of which"" 
a payment bond ia furnished tinder section 
270a of this ti tle  and who har not been paid 
in full therefor before the expiration of a 
period of n ine ty  days after the day on which 
the last of th e  labor was done or performed 
by him or m a teria l was furnished or supplied 
by him for w hich such claim is made, shall 
have the rig h t to sue on such paym ent bond 
for the am ount, or the balance thereof, un­
paid a t  the lim e of institution of such su it 
and to prosecute said action to final execution 
and judgm ent for the sum or sum s justly  due 
him: Provided, however, T hat any person hav­
ing direct con tractual relationship w ith a  sub­
contractor b u t no contractual relationship ex­
press or im plied w ith the contractor furnish­
ing said paym ent bond shall have a  righ t of 
action upon the said payment bond upon 
giving w ritten  notice to said contractor within 
ninety days from the date on which such
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In dustria l
L um ber Co., sup ra , a t  122, 40 L Ed 
2d 703, 94 S Ct 2157; Clifford F. 
M acEvoy Co. v U nited  S ta tes ex rel. 
C alvin Tom kins Co., sup ra , a t  107- 
108, 88 L Ed 1163, 64 S Ct 890. In 
th e  in s ta n t case it is conceded th a t 
C olquitt’s em ployees enjoyed no con­
tra c tu a l re la tionsh ip , "express or im ­
plied,” w ith  B ateson, end  th a t they 
did  have a  "d irec t co n trac tu a l re la­
tio n sh ip ” w ith  Colquitt. The ques­
tion  before us, th en , is w h e th e r Col­
q u itt  can  be considered a  "subcon­
tra c to r .”

[4] As we ot served in Clifford F. 
M acEvoy Co. v U n ited  S ta tes ex rel. 
C alvin Tom kins Co., supra , Congress 
used th e  w ord "subcon trac to r” in 
th e  M ille r A ct in  accordance w ith 
"usage in  th e  bu ild ing  trad es .” 322 
US, a t  108-109, 88 L Ed 1163, 64 S 
C t 890; see id., a t  110, 88 L Ed 1163, 
64 S C t 890. In  th e  build ing trades,

" a  subcon tracto r is one who per­
form s for a nd  takes from  the  
prim e contractor  a  specific p a rt of 
the  labor or m ateria l require­
m ents of the o rig inal contract 
. . . Id., a t  109,'88  L Ed 1163, 
64 S Ct 890 (em phasis added).

It th u s  appears th a t  a  con tract w ith 
a  prim e con tracto r is a  p rerequisite  
to being a  "subcon tracto r.”4

[434 US 591]
[1b] T his in te rp re ta tio n  of the  

A ct’s language is confirm ed by the  
legislative history, w hich leaves no 
room for doubt abou t Congress’ in­
ten t. W hile re la tively  brief, th e  au­
th o rita tiv e  com m ittee repo rts  of 
both the House of R epresentatives 
and  the  Senate squarely  focus on the  
question a t  issue here:

"A sub-subcontractor m ay avail 
h im self of th e  pro tection of th e  
bond by giving w ritten  notice to 
th e  contractor, b u t th a t  is as fa r

person did or pe-'orm ed the last of the labor 
or furnished or supplied the last of the mate­
rial for which such claim  is made, stating 
w ith substan tia l accuracy the am ount claimed 
and the nam e of the party  to whom the 
m ateria l was furnished or supplied or for 
whom th e  labor was done or performed. Such 
notice sh a ll be served by mailing the same by 
registered mail, postage prepaid, in an enve- 
lopfe] addressed to the contractor a t  any place 
he m aintains an  office or conducts his busi­
ness, or his residence, o r in any m anner in 
which th e  U nited S tates m arshal of the dis­
tr ic t in  w hich the public improvement ia situ­
ated is authorized by law to serve summons.''

4. The structu re  of the § 2(a) proviso as it 
relates to notice lends fu rther support to this 
view. U nder the proviso, those having a  claim 
against a  "subcontractor” must give w ritten 
notice to the prim e contractor w ithin 90 days 
of completing work on the job in order to 
recover against the paym ent bond. 40 USC 
§ 270b(a) [40 USCS § 270b(a)]; see n 3. supra. 
This requirem ent "perm its the prime contrac­
tor, a fter waiting ninety days, safely to pay 
his subcontractors w ithout fear of additional 
liability to sub-subcontractors or m aterial­
m en." U nited States ex rel. Munroe-Lang- 
S troth, Inc. v P raught, 270 F2d 235, 238 (CA1

J.959). The notice provision thus prevents both 
"double payments” by prime contractors and 
the alternative of "interm inable delay in  set­
tlem ents between contractors and subcontrac­
tors." United States ex rel. J . A. Edwards & 
Co. v Thompson Construction Corp. 273 F2d 
873, 875-876 (CA2 1959), cert denied, 362 US 
951, 4 L Ed 2d 869, 80 S Ct 864 (1960).

If  the term  "subcontractor" in the proviso 
had been mc.-nt to include sub^ubcontractors 
like Colquitt, it seams likely th a t notice would 
have been requiredilm ot/only to the prime 
contractor, bu t also to interm ediate subcon­
tractors like Pierce. The prime contractor or 
his surety, while having initial responsibility 
for paym ent of the claim ant, would probably 
in tu rn  either withhold th a t am ount from, or 
file a claim against, a bond or indemnity 
furnished by, the interm ediate subcontractor. 
(Here, for example, it  appears th a t Pierce had 
agreed to indemnify Bateson against such 
losses. Brief for Petitioners 18 n 15.) Hence 
notice to the interm ediate subcontractor 
would serve the same purpose as does notice 
to the prime con tractor prevention of double 
paym ents (e.g., Pierce making full paym ent to 
Colquitt, then having to indemnify Bateson 
for amounts owed by Colquitt to its em­
ployees) or delayed settlem ents,
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as th e  bill goes. I t is n o t felt th a t  
m ore rem ote  re la tio n sh ip s  ought 
to come w ith in  th e  purv iew  of the 
bond." HR Rep No. 1263, 74th 
Cong, 1st Sess, 3 (1935); S Rep No. 
1238, 74 th  Cong, 1st Sess, 2 (1935).

T his passage ind ica tes both  th a t 
Congress understood  th e  difference 
betw een "sub -subcon trac to rs” like 
C olquitt an d  " su b co n trac to rs” like 
P ierce, an d  th a t  i t  in tended  the 
scope of p ro tec tion  o f a  paym en t 
bond to ex ten d  no fu r th e r  th a n  to 
sub-subcontractors. See MacEvoy, 
322 US, a t  107-108, a n d  n  5, 88 L Ed 
1163, 64 S C t 890. T h ere  is no th ing  
to  the  c o n tra ry  an y w h ere  in  the  
legislative h isto ry . T hus, w hile Col­
q u itt could h av e  claim ed 

[434 US 592]
a g a in s t th e

p ay m en t bond h ad  P ie rce  defaulted  
in  its obligations, th e  em ployees of 
C olquitt w ere  no t s im ila r ly  protected  
ag a in st C o lq u itt’s d efau lt, because

5. Wc note th a t  C olquitt's employees also 
would not have been protected under the 
mechanic's lien sta tu tes  of m any States. See 
supra, a t 589, 55 L Ed 2d, a t  54. While these 
statu tes have alw ays varied widely, it  appears 
th a t a  large num ber of S tates, including some 
of the most com m ercially significant States, 
have restricted m echanics’ liens to persons 
dealing directly  w ith the prim e contractor or 
w ith a  subcontractor who dealt w ith the 
prim e-contractor. See, e.g., B attista  v Horton, 
Myers <5 “Raymond, 76 US App DC 1, 128 F2d 
29, 31 (CADC 1942) (D istrict of Columbia 
m echanic’s lien statu te); Wynkoop v People, 1 
App Div 2d 620, 153 NYS2d 836 (1956), sum ­
m arily affd, 4 NY2d 892, 150 NE2d 771 (1958) 
(New York s ta tu te  restric ting  mechanics’ 
liens to those "perform ing labor for or fur­
nishing m ateria ls to a  contractor [or] his sub­
contractor"). See generally Note, Mechanics' 
Liens and S urety  Bonds in the Building 
Trades, 68 Yale U  138, 147-148 (1958).

6. See cases cited in n  2, supra; A etna Ins.
Co. v Southern , W aldrip & H arvick, 198 F 
Supp 505 (ND Cal 1961); U nited S tates ex rel. 
W hitmore Oxygen Co. v Idaho Crane & Rig­
ging Co. 193 F Supp 802 (Idaho 1961); United 
States ex rel. Jo n a th an  Handy Co. v Des- 
chenes Construction Co. 188 F Supp 270

they  did no t have a co n trac tu a l re la­
tionship  w ith  Pierce o r any o ther 
"subcon trac to r."11

This view of w hat w as in tended  in 
th e  M iller Act is reinforced- by the 
fact th a t  a ll reported decisions th a t 
have considered the  question, except 
th a t  of th e  court below and  one 
ea rly  District; Court decision, have 
reached th e  sam e conclusion.8 P re­
sum ably  aw are of th is  well-settled 
body of law

[434 US 593] 
dating  back  alm ost 20 

years, Congress has never moved to 
modify th e  Act’s coverage. As a re­
su lt, a ll of those concerned w ith  Gov­
ern m en t projects—prim e contrac­
tors, sure ties, various levels of sub­
con tracto rs and th e ir  employees— 
have been led to assum e th a t  the  
em ployees of a  sub-subcontractor 
would no t be protected  by th e  M iller 
A ct paym ent bond an d  to o rd e r th e ir  
affairs accordingly.7 In  th e  absence

(Mass ICoO'; United S tates ex rel. Newport 
News Shipbuilding & Dry Dock Co. v Blount 
Bros. Construction Co. 168 F Supp 407 (Md 
1958). Contra, McGregor A rchitectural Iron 
Co. v Merritt-Chapman & Scott Corp. 150 F 
Supp 323 (MD Pa 1957). See also H. Cohen, 
Public Construction Contracts and 'he  Law 
§ 7.9, p 208 (1961); 8 J . McBride & I. Wachtel, 
G overnm ent Contracts §49.320(2] (1977); R. 
Shealey, Law of Governm ent Contracts 
§ 143A, p 187 (3d ed 1938); Forster & DeB- 
enedictis, Construction Contracts in Govern­
m ent Contracts Practice § 14.13, pp 683-684 
(1964); Stickells, Bonds of Contractors on Fed­
eral Public Works: The M iller Act, 36 BUL 
Rev 499, 512-516 (1956); Note, supra, n  5, a t 
164.

7. In the instant case, i t  appears th a t all of 
the affected parties arranged  th e ir affairs on 
the assumption th a t Colquitt's employees 
would not be covered by the paym ent bond. 
Bateson required an indem nity agreem ent 
from Pierce, Brief for Petitioners 18 n 15, 
doubtless in part to protect Bateson from 
claims against the paym ent bond made by 
those contracting w ith Pierce. But Pierce did 
not require a sim ilar agreem ent from Col­
quitt, ibid., presumably because Pierce did not 
th ink th a t Colquitt’s employees, on Colquitt’s
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of som e c lea r indication to the con­
tra ry , we should no t defeat these 
reasonable expectations, p articu la rly  
in  view of th e  im portance of cer­
ta in ty  w ith  reg ard  to bonding p rac­
tices on G overnm ent construction  
projects. See generally  MacEvoy, su ­
pra, a '  110-111, 88 L Ed 1163, 64 S 
C t 89

In  reach in g  a  re su lt co n tra ry  to 
th a t  o f o th e r C ourts of Appeals, the  
court below did no t address itself 
e ith e r  to th e  legislative h isto ry  
quoted above o r to  th e  conflict 
am ong th e  C ircu its th a t  its ru ling  
created . In stead , i t  focused p rim arily  
on th e  su b s tan tia lity  and  im portance 
of th e  re la tio n sh ip  betw een C olquitt 
and  B ateson, see sup ra , a t  588, rely­
ing for th is  approach  on our deci­
sions in  M acEvoy and  F. D. R ich Co. 
v U n ited  S ta te s  ex rel. In d u stria l 
L um ber Co. W hile those cases did 
involve th e  scope of th e  te rm  "sub­
co n trac to r” in  th e  § 2(a) proviso, 
th ey  arose in  s itu a tio n s  in  w hich th e  

[434 US 594]
firm  a t  issue, un like  Col­

q u itt, had  a  d irec t co n trac tu a l re la ­
tionsh ip  w ith  th e  prim e contractor. 
T he question  in  bo th  cases was 
w h e th e r a  su p p lie r of m ateria ls  to 
th e  p rim e co n trac to r could be con­
sidered  a  "subcon trac to r,”8 an d  on 
th is  question  an  absence of disposi­
tive  s ta tu to ry  language and  legisla­
tive h isto ry  led th e  C ourt u ltim ate ly  
to  look to  " fu n c tio n a l” considera­
tions. 417 US, a t  123-124, 40 L Ed 
2d 703, 94 S C t 2157; see 322 US, a t

default, would have recourse against Bate­
son’s paym ent bond. Finally, the agreem ent 
between Colquitt and the union contained a 
provision, which th e  union ultim ately chose 
no t to enforce, requiring Colquitt to post a 
bond to guaran tee  the various paym ents th a t 
it was required to make to the union and its 
tru s t funds. App 13; see id., a t 49 (affidavit of 
union trustee).

110-111, 88 L Ed 1163, 64 S Ct 890. 
In  th e  in s tan t case, by con trast, the 
trad itio n al tools of s ta tu to ry  con­
struction  provide a  definitive answ er 
to th e  question before us, and  hence 
it would be in ap p ro p ria te  to utilize 
fhe approach re lied  on by th e  C ourt 
of Appeals.

[5] In  concluding th a t  the  word 
"subcon trac to r” m ust be lim ited  in 
m ean ing  to one who con tracts  w ith  a  
prim e contractor, we are  not u n ­
m indful of our obligation to construe 
th e  "highly  rem ed ia l” M iller A ct 
"liberalfly] . . .  in  o rd e r properly  to 
effectuate the  Congressional in te n t 
to p ro tect those whose labor and  
m ateria ls  go in to  public projects.” 
M acEvoy, su p ra , a t  107, 88 L Ed 
1163, 64 S Ct 890. As we w rote in  
MacEvoy, however, "such  a  sa lu ta ry  
policy does no t ju stify  ignoring p la in  
words of lim ita tio n  and  im posing 
w h o le s a le  l i a b i l i ty  on  p a y m e n t 
bonds. . . . [W]e canno t d isregard  
th e  lim ita tions on liab ility  w hich 
Congress in tended  to  impose and  did 
im pose in  th e  proviso of § 2(a).” 322 
US, a t  107, 88 L Ed 1163, 64 S Ct 
890. It was Congress th a t  drew  a 
line betw een sub-subcontractors and  
those in  "m ore rem ote re la tio n ­
sh ips” to th e  prim e contractor. H R 
Rep No. 1263, supra , a t  3; S Rep No. 
1238, supra , a t  2; MacEvoy, supra , a t  
108, 88 L Ed 1163, 64 S Ct 890; Rich, 
417 US, a t  122, 40 L Ed 2d 703, 94 S 
C t 2157. If  th e  scope of protection 
afforded by a  M iller Act paym ent

8. In MacEvoy we held th a t a firm which 
had merely supplied m aterials to the prime 
contractor could not be considered a "subcon­
tractor.” In Rich we concluded th a t a  firm 
which had contracted w ith the prime contrac­
to r both to install certain items in a housing 
project and to supply m aterials for the project 
was a  "subcontractor.”
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bond is to be extended, it is Congress 
th a t  m ust m ake th e  change.

[434 US 595]
T he ju d g m en t of the  C ourt of Ap-

SEPA R A TE O PINION

peals is reversed.
Mr. Justice  B la c k m u n  took no 

p art in th e  consideration o r decision 
of this case.

M r. Ju s tic e  S te v en s , w ith  whom 
M r. Ju stice  B re n n a n  joins, d issent­
ing.

T he C ourt’s narro w  read ing  of the 
word "su b co n trac to r” creates a  sys­
tem  of p ro tection  for construction 
w orkers th a t  I canno t believe Con­
gress in tended. I t  drives a  wedge 
betw een em ployees w orking side by 
side on task s  equally  v ita l to " th e  
p rosecution of th e  w ork.” 40 USC 
§ 270a(a)(2) [40 USCS § 270a(a)(2)]. 
U n d e r th e  C ourt’s reading, those 
w ho w ork for th e  genera l contractor 
o r for a  "first-tier” subcon tracto r a re  
p ro tected  by th e  bond; those who 
w ork  for o th e r subcontractors a re  
unpro tected .

T he C ourt’s construc tion  of the  
s ta tu te  derives strong  support from 
th e  s ta tem en t in  th e  C om m ittee Re­
ports  d istingu ish ing  betw een "sub­
subcon tracto rs” and  "m ore rem ote 
re la tionsh ips.” N evertheless, I am  
persuadud th a t  co n tra ry  evidence of 
congressional in te n t outw eighs th e  
iso lated  s ta te m e n t upon w hich the 
C o u rt’s  decision p rim arily  rests. I 
sh a ll there fo re  first explain  w hy I 
th in k  th e  A ct pro tects every person 
who h as  supplied  labor or m ateria l 
in  th e  prosecution of th e  w ork pro­
vided for in  th e  prim e contract. 
T h ereafte r, I  sh a ll explain  why I

believe the t r ^ e rp t  from  th e  Com­
m ittee R eports does not com pel a 
con trary  conclusion.

I

The M iller Act, like th e  H eard  Act 
which preceded it, covers "a ll per­
sons supply ing  labor and  m a te ria l in  
the  prosecution of th e  w ork provided 
for in  [a federal construction] con­
trac t.” *

[434 US 593]
U nless th is  language w ere to 

be narrow ly  read  to cover only per­
sons supplying labor or m ateria ls  
d irectly  to th e  general con tracto r— 
and no one suggests th a t  such a 
narrow  read ing  is proper—it  plain ly  
identifies " th e  prosecution of th e  
w ork” as th e  proper te s t of coverage. 
This C ourt so read th e  com parable 
language in  th e  H eard  A ct in  U nited 
S tates ex rel. H ill v A m erican 
S urety  Co. 200 US 197, 50 L Ed 437, 
26 S Ct 168.

In th a t  case th e  C ourt recognized 
th a t  a  " libera l in te rp re ta tio n ” was 
needed to fu r th e r " th e  m anifest; pur-;. 
pose of th e  s ta tu te  to req u ire  th a t  
m ateria l and  labor ac tua lly  contrib­
u ted  to  th e  construction  of th e  pub­
lic bu ild ing  shall be paid for and  to 
provide a  security  to th a t  end .” Id., 
a t  203, 50 L Ed 437, 26 S Ct 168.2

1. 40 USC § 270a(a)(2) [40 USCS 
§ 270a(aX2)]. Almost identical language in  the 
H eard Acl: covered "all persona supplying [a 
contractor or contractors] labor and materials 
in the prosecution of the work provided for in 
[a federal construction] contract.” Act of Aug. 
13, 1894, ch 280, 28 S ta t 278, as amended, 40 
USC § 270 (1926 ed) [40 USCS § 270],

2. The purpose of the Act had been ex-

38

plained in the House Report:
"Your committee has fully considered the 

above bill, and find th a t there is no lav, now 
in existence for the protection of mechanics 
and m aterial-m en in this class of cases, as it 
is contrary to allow mechanics' or m aterial­
men’s liens on public buildingB or public 
works, and in many cases person or persons 
entering into contracts w ith the United States 
for the building of public buildings are  wholly
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The H ill C ourt therefo re  allowed 
recovery to a ll who supplied  labor 

[434 US 597]
to

th e  con tracto r, w h e th e r d irectly  or 
ind irec tly  th ro u g h  a  subcontractor.-1

T he question  a t  the h e a r t  of th is  
case is w h e th e r Congress in tended 
th e  M iller A ct to  cu t back the  cover­
age of th e  H eard  Act. T he fact th a t  
th e re  was no significant change in 
th e  s ta tu to ry  language identifying 
th e  persons pro tected  by th e  Act is a 
sufficient reason  for concluding th a t 
no change in  coverage was in ten d ­
ed.4 T his conclusion is confirm ed by

a study of th e  en tire  legislative h is­
tory of the M iller Act.

The M iller Act was p rim arily  de­
signed to speed w orkm en’s recover­
ies under the H eard  Act by correct­
ing procedural flaws in  th e  old Act. 
N ot a  word in the  legislative history 
h in ted  th a t the  coverage of the 
H eard  Act w as too broad. To the 
contrary , the  proposed revision was 
consistently  presen ted  as a 

[ 4 «  US 598]
m easure

to s tren g th en  the existing righ ts of 
laborers on public works.5 "The most

insolvent a t  the tim e or a t the completion of 
such work, and thereby persons furnishing 
m ateria l o r labor a re  w ithout remedy.

"In all such cases the U nited States re­
quires the usual penal bond from the contrac­
to r o r contractors of public buildings or works 
w ith good and sufficient security for the pro­
tection of the Government, and it seems to 
the com m ittee th a t it is nothing more than 
ju s t th a t the  persons furnishing m aterial or 
labor for the construction of such work should 
also be -otected in  the premises, and th a t 
there should be an additional obligation in all 
such bonds to the effect th a t the persons 
furnishing m aterial and labor for the con­
struction of public building or work should 
have the righ t to bring su it on said bond 
. . . ." HR Rep No. 97, 53d Cong, 1st Sess 1 
(1893).
This excerpt is significant, not only because it 
explains the origin of the legislation, but also 
because the  first sentence illustrates the care 
w ith which com m ittee reports are  sometimes 
edited. Cf. n 16, infra.

3. "In  considering the s ta tu te  and determ in­
ing the scope of the bond divergent views 
have been urged upon the court. Upon the 
one hand it  is insisted th a t the bond is to be 
stric tly  construed and a  recovery lim ited to 
those who have furnished m aterial o r labor 
directly to the contractor, and upon the other 
th a t a  more liberal construction be given and 
a  recovery perm itted  to those who have fur­
nished labor and m aterials which have been 
used in the prosecution of the  work, w hether 
furnished under th e  contract directly to the 
contractor, or to a  subcontractor.

"The courts of this country have generally

given to statutes intending to secure to those 
furnishing labor and supplies for the con­
struction of buildings a  liberal interpretation, 
with a view of effecting their purpose to re­
quire payment to those who have contributed 
by their labor or m aterial to the erection of 
buildings to be owned and enjoyed by those 
who profit by the contribution of such labor 
or m ateria ls .. . .

"Looking to the term s of this sta tu te  in its 
original form, and as amended in 1905, we 
find the same Congressional purpose to re­
quire payment for m aterial and labor which 
have been furnished for the construction of 
public works." 200 US, a t 202-204, 50 L Eld 
437, 26 S Ct 168.

4. In general, the principles th a t governed 
the H eard Act also control the M iller Act. See 
Fleisher Eng. & Constr. Co. v United States 
ex rel. Hallenbeck, 311 US 15, 18, 65 L Ed 12. 
61 S Ct 81.

5. "The purpose sought to be accomplished" 
by the Act was stated  by the Treasury De­
partm ent, and the sta tem ent was adopted by 
the House Report:

"The major purpose of the bill seems to be 
to afford greater protection to subcontractors, 
laborers, and m aterialm en by shortening the 
period within which action may be instituted 
by them  against the surety. W ith this purpose 
the Treasury D epartm ent is fully in accord, 
as there  have been many instances in which 
several years have elapsed after the perform­
ance of the work before a  judicial remedy was 
available under the existing law." HR Rep 
No. 1263, 74th Cong, 1st Sess. 1-2 (1935) 
(quoting a le tter from the Treasury Depart­
ment).
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rad ical changes m ade in  th e  existing 
law  by these b ills,” . Congressm an 
M iller, th e  p roponen t of th e  Act, 
explained, "is th a t  we provide in th is 
b ill for two bonds; one a  perform ­
ance bond to th e  G overnm ent, and 
th e  o th er a  paym en t bond.”®

W hile C ongress in ten d ed  to speed 
th e  recoveries v,f p ro tec ted  workers, 
i t  sought to  do so w ith in  th e  f r a n r  
w ork  of ex isting  law. W itnesses te r  
fying in  su p p o rt of th e  A ct u n  
Congress to  p reserve as m uch 
guage from  th e  H eard  A c t  as possi­
ble, in  o rd e r th a t  p as t ju d ic ia l in te r­
p re ta tio n s w ould con tin u e  to apply 
u n d er th e  new  A ct.7 C ongressm an 
M ille r

[434 US 599] 
h im self no ted th a t  th e  com­

m ittee  w as " ra th e r  lo a th  to d isturb  
ex isting  law  and  ex isting  co u rt deci­
sions w here we can  co rrec t th e  diffi­
cu lty  w ithou t doing so.”8 T hus it  is 
especially  significant th a t  th e  d ra ft­
e rs  lifted bodily from  th e  H eard  Act 
th e  coverage provision th a t  had  al­
ready  been construed  in  H ill.

T he h isto rical co n tex t in  which 
th e  s ta tu te  was enacted  confirms

An identical passage appears in the Senate 
Report, which m erely reprin ts the House Re­
port. S Rep No. 1238, 74th Cong, 1st Sess, 1 
(1935). Because there  a re  no substan tia l differ­
ences between them , I shall refer only to the 
House Report.

6 . HearingB on Bonds of Contractors on 
Public Works before the House Committee on 
the Judiciapr, 74th Cong, 1st Sess, 67 (1935) 
(hereafter cited as Hearings).

7. One witness told the Committee:
"The Heard Act has been on the sta tu te  
books since 1905. Its predecessor had been in 
effect since August 1C94. Now, in th a t forty- 
odd years the surety  companies and the pub­
lic generally have spent hundreds of thou­
sands of dollars in finding out ju s t w hat tha t 
ac t means. As I say, it has been called to the 
atten tion  of courts hundreds of times and the

this analysis. The M iller Act was 
passed during  the depression of the  
1930's. Few construction .lab o rers  
could then  find work except on Gov­
ernm en t projects. Reform  of the 
H eard  Act drew urgency from th e  
ironic discovery th a t  precious con­
struction  jobs too often proved 
worthless w hen an  irresponsible sub­
contractor was unable to pay his 
workers. An exchange betw een Sen­

ators W alsh and M cC arran about 
the  M iller Act shows th e  sen tim en ts 
of the  day:

"M r. WALSH. M r. P resident, 
. . .  the  investigation conducted 
by the  subcom m ittee of th e  Com­
m ittee on Education an d  Labor 
showed a  deplorable condition 
w ith  reference to th e  w ay em ­
ployees on public buildings w ere 
defrauded and cheated  of th e ir  
wages, and  any m easure th a t  will 
tend  to s treng then  th e ir  righ ts 
and  help them  to secure th e ir  
com pensation is justified.

"M r. McCARRAN. T h a t is the 
object of the pending bill . . .
79 Cong Rec 13383 (1935).

The language of the  M iller Act is

decisions rendered have coat ua lots of money 
and I do not th ink  there ia any o ther sta tu te  
on the books th a t has been so thoroughly 
analyzed and construed. You might say every 
clause or every word has been examined by 
some court, some place, some time. We all 
know it and i t  is unusual now for any contro­
versy to arise over the fundam ental part of 
the law. The only controversy in the Heard 
Act suit is w hether the claim ant has a  good 
claim or w hether he has not.” Id., a t 49-50.
Another witness concurred in th is statem ent. 
Id., a t  59.

8. Id., a t  102- Congressman M iller went on 
to state th a t he would have preferred simply 
to amend the Heard Act, but th a t he was 
eventually persuaded th a t a more thorough 
revision was necessary. Ibid.
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en tire ly  consisten t w ith  the  obvious 
legislative in te n t to preserve the  
su bstan tive  protections of the  H eard  
Act. T he M ille r Act extends cover­
age

[434 US 600] 
to "a ll persons supplying labor 

and  m a te ria l in the  prosecution of 
th e  w ork provided for in [the] con­
tra c t  . . . .”9 This coverage is com pa­
rab le  to  th a t  afforded by m any  s ta te  
m echan ic’s lien  sta tu tes. See gener­
a lly  N ote, M echanics’ Liens and 
S u re ty  Bonds in th e  B uilding 
T rades, 68 Y ale L J 138 (1958). T he 
purpose of bo th  th e  H eard  Act and  
th e  M iller A ct was to p ro tect per­
sons supply ing  labor or m ateria ls  for 
federa l construction  projects, which 
a re  no t subject to s ta te  m echan ic’s 
liens.10 Giving an  o rd inary  m eaning  
to  th e  language used by both  Acts 
will achieve th a t  purpose.

T he proviso to § 2(a) of th e  M iller 
Act, w hich requires persons hav ing  a

d irec t re lationship  w ith a subcon­
trac to r to give w ritten  notice of his 
claim  to the  prim e contractor, does 
not narrow  th e  coverage of the  s ta t­
ute. It m erely requires persons cov­
ered by th e  bond to give the re­
quired  notice in  order to preserve 
th e ir  p ro tection.11

[434 US 601]
I t is true , of course, th a t  it would 

be anom alous to require th a t notice 
be given by employees of first-tier 
subcontractors b u t not by employees 
of second-tier subcontractors.12 Clif­
ford F. MacEvoy Co. v U nited  S ta tes 
ex rel. Calvin Tom kins Co. 322 US 
102, 108, 88 L Ed 1163, 64 S C t 890. 
But: th a t  anom aly  is en tire ly  avoided, 
if  th e  te rm  "subcon trac to r”  is re a d  
to  refer to any  person C T, firm  th a t ' 
has contracted  to  do any. p a r t  o f th e  
w ork provided for in  th e  p rim e con­
trac t, w hether th a t  perron h as  d ea lt 
d irectly  w ith  th e  prim e con tracto r or

9. 40 USC § 270a(a)(2) [40 USCS 
§270a(aX2)]. Cf. United States ex rel. H ill v 
American Surety  Co. 200 US 197, 204, 50 L 
Ed 437, 26 S Ct 168:
"(A]ll persons supplying the contractor w ith 
,'abor or m aterials in the prosecution of the 
work provided for in the contract a re  to be 
protected. The source of the labor or m ate .ia l 
is not indicated or circumscribed. I t is only 
required to be 'supplied' to the contractor in 
the prosecution of the work provided for. How 
supplied is not stated, and could only be 
known as the work advanced and the labor 
and m aterial a re  furnished.

" If  a  construction is given to the bond so 
lim iting the obligation incurred as to perm it 
only those to recover who have contracted 
d irectly w ith the principal, it may happen 
th a t the m aterial and labor which have con­
tributed  to the  structure will not be paid for, 
owing to the default of subcontractors and the 
m anifest purpose of the statu te  to require 
compensation to those who have supplied 
such labor or m aterial will be defeated.”

10. "As against the United States, no lien
can be provided upon its public buildings or 
grounds, and it  was the purpose of this act to
substitute the obligation of a  bond for the 
security which might otherwise be obtained

by attaching a lien to the property of an 
individual." Id., a t  203, 50 L Ed 437, 26 S Ct 
168.

11. The proviso states:
"Providad, however, That any person having 
direct contractual relationship with a  subcon­
tractor but no contractual relationship ex­
press or implied w ith the contractor furnish­
ing said payment bond shall have a  righ t of 
action upon the said paym ent bond upon 
giving w ritten notice to said contracted -within 
ninety days from the date on which such 
person did or performed the last of the labor 
or furnished or supplied the last of the m ate­
rial for which such claim is made . . . ." 40 
USC § 270b(a) [40 USCS § 270b(a)].

12. Such an anom aly is produced by a n a r­
row reading of the proviso to encompass only 
persona dealing w ith "first-tier" subcontrac­
tors. Under the narrow  reading, those dealing 
with first-tier subcontractors m ust give notice, 
while those dealing with second-tier subcon­
tractors need not. The Court avoids this 
anomaly by cutting back on the coverage 
provision. R ather than  letting the tail wag 
the dog, it is more sensible to read the notice 
provision broadly, to match the breadth of the 
coverage provision.
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w ith  an o th e r subcon tracto r. In  th e  
com m on usage of th e  construction  
trad es , th e  te rm  "subcon trac to r” 
does n o t include o rd in ary  laborers o r 
m ate ria lm en . Id., a t  109, 88 L Ed 
1163, 64 S C t 890. B u t th e  te rm  is 
o ften  used  to describe subord inate  
co n trac to rs  who have accepted con­
tra c tu a l responsib ility  for a  portion 
o f  th e  w ork  covered by th e  basic 
co n trac t, no m a tte r  how  m an y  sub ­
co n trac to rs  lie  betw een th e  genera l 
co n trac to r an d  th e  subcon trac to r 
w ho ac tu a lly  does th e  w ork .11

[434 US 602]
S ta te  courts, w hich have m ore oc­

casion to  deal w ith  construc tion  con­
tra c ts  th a n  we do, recognize th a t  a  
generic  use of th e  te rm  subcontrac­
to r  is en tire ly  proper. F or exam ple, 
Colorado’s construc tion  bond law  
p ro tec ts  persons fu rn ish ing  labor or 
m a te r ia ls  to a  "con trac to r, o r his 
su b co n trac to r.” D espite th e  personal 
pronoun, th e  Colorado Suprem e 
C ourt h as  held  th a t  th e  bond covers 
those who deal w ith  a  "second-tier” 
subcon tracto r, saying:

"To construe  th e  te rm  'sub-con­
tra c to r’ so as to exclude a  ‘sub- 
su b co n trac to r’ from  th e  pro tection 
g ra n te d  by th e  co n trac to r’s bond 
s ta tu te  w ould req u ire  us to ig n o re1 
th e  purpose of th e  s ta tu te . Since 
th e  benefits of our m echan ic’s lien  
ac t do n o t app ly  to  projects con­
s tru c ted  by governm ental agen­
cies, a  rem edy  s im ila r to  o u r m e­

chan ic’s lien  s ta tu te  was provided 
by the  leg isla tu re  for th e  protec­
tion  of those fu rn ish ing  supplies or 
m ate ria l for such projects. . . 
The s ta tu te  s tands in  lieu of the 
m echanic’s lien s ta tu te , and is de­
signed to p ro tec t those who supply 
labor and  m ateria ls  for public 
w orks.” South-W ay Constr. Co. v 
Adam s C ity Serv. 169 Colo 513, 
516-517, 458 P2d 250, 251 (1969).

O ther courts have tak en  a sim ilar 
approach. See, e.g., N ash  Eng. Co. v 
M arcy R ealty  Corp. 222 Ind. 396, 54 
N E2d 263 (1944); Bum b v P etersm ith  
Controls, Inc. 377 F2d 817 (CA9 
1967) (rem ote subcon tracto r is p ro ­
tected  "subcon trac to r"  u n d er Cali­
fo rn ia  law); H ey K iley  M an, Inc. v 
A zalea G ardens A pts. 333 So 2d 48, 
50-51 (Fla App 1976). See also Note, 
45 H arv  L Rev 1236, 1238-1239 
(1932) (using "subcon trac to r” gener- 
ically in  no ting  a  tren d  favoring 
bond coverage for "rem ote subcon­
trac to rs”).

Thus, if we consider the  language 
of th e  s ta tu te , its  broad purpose to 
provide pro tection  com parable to 
th a t  afforded by s ta te  m echanic’s 
lien  law s on p riv a te  contracts, and 

:ife specific
[434 US 603] 

purpose to  provide protec­
tion  for laborers perform ing  w ork on 
federal projects, w e m ust conclude 
th a t  em ployees of a  "sub-subcontrac-

13. Tha Court ralies on a  quotation from 
Clifford F. MacEvoy Co. v  Unitad State* ox
r e l Calvin Tomkins Co. 332 U S 102, 88 L Ed 
1163, 64 S Ct 890, declaring that "a subcon­
tractor is one who performs for and takes 
from the prime contractor a specific part of 
the labor or material requirements of the 
original contract, thua excluding ordinary la­
borers and materialmen.” Id., a t  109, 88 L Ed 
1163, 64 S Ct 890. The Court italicizes the 
dictum  and omits the holding. Ante, a t 590, 
55 L Ed 2d, a t 55. I agree with the holding;

ordinary laborers and materialman who do 
not dsal with tha prims contractor or a sub­
contractor do not supply labor or materials 
"in the prosecution of the work.” Cf. Mac­
Evoy, supra, a t 107, 88 L Ed 1163, 64 S Ct 890 
(leaving question open). Th# dictum is unfor­
tunately worded, but it doas not contradict 
my viaw. Ultimately, a aaoond-tisr subcontrac­
tor who takau a portion of the contract takes 
it "from the prime contractor,” although he 
take* it indireitiy.
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[434 US 604] 
betw een a  "sub-subcontrac­

to r” an d  "m ore rem ote re la tion ­
sh ips.”1* I believe th e  significance of 
th a t  s ta te m e n t has been overem pha­
sized.

T hose who have partic ipa ted  in  
th e  m ak ing  of legislative h isto ry  
know th a t  congressional reports

som etim es contain  statem ents th a t  
a re  m erely in tended to sum m arize 
portions of th e  hearings or to answ er 
testim ony expressing specific con­
cerns about a  bill. For this reason, 
the  hearings should be exam ined in  
o rder to understand  the excerpt on 
w hich the C ourt relies. In th ree days 
of testim ony, the coverage of the  A ct 
was* m entioned only briefly. A w it­
ness for a  su re ty  company raised th e  
specter of rem ote m aterialm en seek­
ing to recover as "subcontractors," 
an  idea C ongressm an M iller quickly 
rejected:

"Colonel PROCTOR. . . .  [If] it 
w ill cover everybody all the  w ay 
down th e  line w hether the  w ork  
goes in to  th e  job  or n o t you hav e

14. It has been argued th a t Congress was 
unwilling to impose liability on sureties for a 
long chain of relationships. B ut this argum ent 
ignores the control th a t sureties and general 
contractors have over th e ir subcontractors. 
They m ay refuse to deal w ith subcontractors 
who do not indemnify them  against remote 
claims. They may even require a bond from 
each subcontractor. In fact, because the gen­
era l contractor is liable, even under the 
C ourt’s view, for claims against subcontrac­
tors in the first tier, indem nity agreem ents 
between general contractors and the ir subcon­
tractors a re  common today. One was required 
in the present case. Ante, a t  593 n 7, 55 L Ed 
2d, a t 56-57. My reading of the s ta tu te  would 
simply lead cautious subcontractors to de­
m and sim ilar guarantees from their subcon­
tractors.

T here is no reason to fear th a t sureties’ 
liability will grow beyond their control or 
th e ir ability  to estim ate. The coat of the en­
tire  project provides a basis for estim ating the 
aggregate contingent liability.

In  addition, the Court suggests th a t the 
M iller Act would have required laborers to 
give notice to interm ediate subcontractors as 
well as th e  general contractor if a  more ge­
nerous reading of the sta tu te  had been con­
tem plated. Ante, a t  59CW591, n  4, 55 L Ed 2d, 
a t  55. B ut the drafters were understandably 
worried th a t m any unwary workers would 
forfeit th e ir protection if complicated notice 
requirem ents were imposed. Indeed, the Trea­
sury  D epartm ent opposed a n y  notice require­
m ent for ju s t this reason:
”[0 ]ver nine-tenths of your laborers and the

m aterial men doing business on a small scale 
th a t were not in constant touch with th e ir 
lawyers would not know of the requirem ent, 
and they would wake up to find th a t th e ir 
period had expired within which to give such 
notice, and they would be barred.” Hearings 
99-100. See also id., a t 103, 30-31, and 36-37. 
Requiring notice to the surety as well as to 
the general contractor would have protected 
sureties from deceitful general contractors, 
and a requirem ent of this nature was sug­
gested to the Committee. Id., a t 63. The Com­
m ittee rejected th a t suggestion. Forcing the 
laborer to notify several parties is an added 
burden th a t increases the danger of lost 
claims. Congress could have concluded th a t a 
single notice requirem ent was all tha t should 
be imposed on workers and small business­
men.

As a practical m atter, no prejudice is likely 
to flow from th is omission. If the bond is held 
to cover claims against remote subcontractors, 
proximate subcontractors will no doubt be 
required to indemnify the general contractor. 
In  re tu rn  for th e  indemnity, these subcontrac­
tors will no doubt demand that the general 
contractor promptly transm it any sta tu to ry  
notice he receives.

15. "A sub-subcontractor may avail him self 
of the protection of the bond by giving w ritten  
notice to the contractor, but tha t is as far as 
the bill goes. I t is not felt th a t more rem ote 
relationships ought to come within n e  pu r­
view of the bond.” HR Rep No. 1263, 74th 
Cong, 1st Sess, 3 (1935).
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U.S. SUPREME COURT REPORTS 55 L Ed 2d

an  in su ran ce  policy and  not a 
su re ty . For exam ple, if  it will 
cover th e  labor of th e  q uarryn ian  
th a t  s tr ip s  th e  quarry , th a t  he is a  
su b co n trac to r to  th e  m an th a t cuts 
th e  stone, th a t  he is a  subcontrac­
to r  w ith  th e  m an  th a t  lays th e  
stone and  h e  is a  subcontractor 
w ith  th e  g en e ra l contractor, you 
have a  s itu a tio n  th e re  th a t  is an  
in su ran ce  policy and  no t a  bond.

[434 US 605]
"M r. M ILLER. We are  no t figur­

ing in  going in to  all the  subcon­
tra c to rs .” H earings 61-62 (em pha­
sis added).

T his colloquy was concerned w ith  
th e  d an g er th a t  th e  te rm  "subcon­
tra c to r” m ig h t be used loosely to 
describe th e  supp lie rs  or employees 
o f m ate ria lm en . I t  w as th a t  danger 
th a t  1 believe th e  Com m ittee R eport 
w as in ten d ed  to  forestall. Obviously, 
supp lie rs  o r em ployees of m ateria l­
m en  do n o t provide "w ork  [that] goes 
in to  the  job .” T hey  Eire no t consid­
e red  "su b co n trac to rs” u n d er th e  
m ost com m on usage in  the  construc­
tion  trad es , as  th is  C ourt recognized 
w hen it  construed  th e  M iller Act to 
b a r  th e  claim s of rem ote m ateria l­
m en an d  th e ir  em ployees. Clifford F. 
M acEvoy Co. v U n ited  S ta tes ex rel.

16. As ia dem onstrated by the legislative 
history of the H eard Act, see n 2, supra, a  
com m ittee report is not edited as carefully as 
th e  bill itself.

17. U nlike th e  Court, I would not put great 
w eight on th e  industry’s longstanding "as­
sum ption” about the law. Ante, a t 592-593, 
and  n 7, 55 L Eld 2d, a t  56-57. For many years 
a fter passage of the M iller Act, no court 
ratified this assum ption, and the cases since 
th e  mid-1950's have been divided. The Court

Calvin Tom kins Co. 322 US 102, 88 
L Ed 1163, 64 S C t 890.

I t  is th e  "rem ote re la tionsh ip" of 
persons like the  q u arry m an  and  the 
s to n ecu tte r m entioned in  the  hear­
ings th a t  I believe th e  au th o r of the 
Com m ittee R eport in tended  to ex­
clude from  the  s ta tu te . Since the 
w ord irg  of the  s ta tu te  is itse lf ade­
quate  to effectuate th is  in ten t, there  
is no reason to give fu r th e r  effect to 
th e  unnecessarily  broad  language 
used by the  au th o r of th e  Com mittee 
R eport to allay  th e  narro w  concern 
identified in  th e  C om m ittee h ea r­
ings.18 If Congress h ad  in tended  to do 
m ore th a n  allay  thac  concern—if it 
h ad  in tended  to cu t back  on the 
coverage of the  H eard  Act—I am  
convinced th a t  it  would have used 
s ta tu to ry  language to accom plish its 
purpose.17

[434 US 606]
In  sum , w hile I can n o t unequivo­

cally  asse rt th a t  m y exp lanation  of 
th e  s ta tem en t iu  th e  C om m ittee Re­
p o rt is correct, th e  ap p a ren t genesis 
of th e  s ta tem en t casts sufficient 
doubt on its in tended  purpose to 
p rev en t it  from overrid ing w ha t I 
regard  as com pelling evidence of a 
co n tra ry  congressional in ten t.

I respectfully  dissent.

notes three Circuits th a t have supported the 
industry’s view and one th a t has attacked it. 
Ante, a t  5£2 589. n  2, 55 L Ed 2d, a t 54. It 
finds a  similar pattern  among the District 
Courts: four in favor and  ou? opposed. Ante, 
a t  592 n 6, 55 L Ed 2d, a t  56. The preponder­
ance of authority  supports the industry, but 
the cases hardly justify a  claim th a t the law 
was "well-settled" or certain  before today. 
The fact th a t this case is before us argues to 
th e  contrary, for this Court seldom grants 
certiorari to decide "well-settled” questions.
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The department recommends that paragraph (0 be reworded as follows: "...until the contractor provides a sworn 
statement that the subcontractors of the contractor have been paid for the subcontractors' work .mder the contract and 
that work performed by the contractor under the contract has been inspected and approved for compliance completed in 

accordance vith the contract."

The rational for this change is that in nearly every instance the responsibility for inspection and approval lies with the 
Contracting Agency and not with the contractor. We believe it is in the best interest of the state that the sworn 
statement include acknowledgement that the work for which payment is requested is in conformity with the contract.
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