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H B 3 , " A n  A c t  R e l a t i n g  t o  t n e  P r i v a t e  S a l e  a n d  

C o n s i g n m e n t  o f  W o r k s  o f  A r t . "

S e c t i o n a l  A n a l y s i s  

S e c .  1

A S  4 5 . 0 2 . 3 2 6 ( e )  T h e  p r e s e n t  l a w  p r o t e c t s  w o r k s  o f  a r t  f r o m  

t h e  c l a i m s  o f  a n  a r t  d e a l e r ' s  c r e d i t o r s .  T h i s  s e c t i o n  a d d s  

l a n g u a g e  w h i c h  r e q u i r e s  t h a t  a r t  d e a l e r s  p o s t  n o t i c e  t h a t  

w o r k s  o f  a r t  a r e  b e i n g  s o l d  o n  c o n s i g n m e n t  s o  t h a t  p o t e n t i a l  

c r e d i t o r s  w i l l  b e  o n  n o t i c e  t h a t  t h e  w o r k s  o f  a r t  w i l l  n o t  b e  

s u b j e c t  t o  t h e i r  c l a i m s  a g a i n s t  t h e  a r t  d e a l e r .

A S  4 5 . 6 7 . 0 1 0  P r o v i d e s  t h a t  w o r k s  o f  a r t  s o l d  o n  c o n s i g n m e n t  

a n d  t h e  p r o c e e d s  f r o m  s u c h  a  s a l e  a r e  t r u s t  p r o p e r t y  a n d  

r e m a i n  t r u s t  p r o p e r t y  u n t i l  t h e  a r t  d e a l e r  t r a n s m i t s  t h e  

p r o c e e d s  o f  t h e  s a l e  t o  t h e  a r t  d e a l e r .  I t  a l s o  r e q u i r e s  t h a t  

t h e  a r t  d e a l e r  t r a n s m i t  t h e  p r o c e e d s  t o  t h e  a r t i s t  w i t h i n  3 0  

d a y s  o f  t h e  s a l e .

A S  4 5 . 6 7 0 . 2 0  P r o v i d e s  t h a t  t h e  o n l y  v a l i d  w a i v e r  o f  t h e  a b o v e  

p r o v i s i o n s  i s  a  w a i v e r  o f  t h e  3 0  d a y  r e q u i r e m e n t  w h i c h  i s  

c l e a r ,  c o n s p i c u o u s ,  a n d  a g r e e d  t o  i n  w r i t i n g  b y  t h e  a r t i s t ,  

a n d  t h a t  s u c h  a  w a i v e r  w i l l  n o t  m a k e  t h e  p r o c e e d s  s u b j e c t  t o  

t h e  c l a i m s  o f  t h e  d e a l e r ' s  c r e d i t o r s .

A S  4 5 . 6 7 . 0 3 0  P r o v i d e s  t h a t  a n  a r t  d e a l e r  w i l l  r e t u r n  a n  

u n s o l d  w o r k  o f  a r t  t o  t h e  a r t i s t  o n  d e m a n d  u n l e s s  o t h e r w i s e  

a g r e e d  t o  i n  w r i t i n g .

S e c .  2

S e c .  3

S e c .  4



S e c .  5

A S  4 5 . 6 7 . 0 4 0  P r o v i d e s  t h a t  t h e  p r o v i s i o n s  o f  4 5 . 6 7 . 0 1 0 ,  0 2 0  

a n d  0 3 0  d o  n o t  h a v e  a n  e f f e c t  o n  c o n t r a c t s  o r  a r r a n g e m e n t s  i n  

e x i s t e n c e  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h e  b i l l  u n l e s s  a g r e e d  

t o  i n  w r i t i n g ,  a n d  t h a t  t h e s e  p r o v i s i o n s  g o v e r n  i n  t h e  e v e n t  

o f  a  c o n f l i c t  w i t h  o t h e r  s t a t e  l a w s .

S e c .  6
A s  4 5 . 6 7 . 0 5 0  P r o v i d e s  t h a t  w h e n  a  w o r k  o f  a r t  i s  t r a n s f e r r e d  

b y  a n  a r t i s t ,  t h e  r i g h t  t o  r e p r o d u c e  t h e  a r t w o r k  r e m a i n s  t h e  

p r o p e r t y  o f  t h e  a r t i s t  u n l e s s  t h e  r i g h t  i s  s p e c i f i c a l l y  

t r a n s f e r r e d  b y  a  w r i t t e n  i n s t r u m e n t  a n d  t h a t  c o n v e r s e l y  w h e n  a  

r i g h t  t o  r e p r o d u c e  a  w o r k  o f  a r t  i s  t r a n s f e r r e d  b y  a n  a r t i s t  

t h e  w o r k  o f  a r t  r e m a i n s  t h e  p r o p e r t y  o f  t h e  a r t i s t  u n l e s s  

s p e c i f i c a l l y  t r a n s f e r r e d  i n  a  w r i t t e n  i n s t r u m e n t .

S e c .  7

A S  4 5 . 6 7 . 1 0 0  D e f i n e s  f o r  t h e  p u r p o s e s  o f  t h e  b i l l  t h e  t e r m s  

a r t i s t ,  a r t  d e a l e r ,  c o n s i g n m e n t ,  c r e d i t o r ,  r i g h t  o f  

r e p r o d u c t i o n  a n d  w o r k  o f  a r t .



§ -15.02.326 A i .a s k a  S t a t u t e s § -15.02.326

m a y  o n  s e a s o n a b l e  n o t i f i c a t i o n  t o  t h e  b u y e r  r e q u i r e  p a y m e n t  d i r e c t l y  

f r o m  t h e  b u y e r .

t o )  U n l e s s  o t h e r w i s e  a g r e e d ,  t h e  t e r m  " l e t t e r  o f  c r e d i t "  o r  " b a n k e r ’s  

c r e d i t "  i n  a  c o n t r a c t  f o r  s a l e  m e a n s  a n  i r r e v o c a b l e  c r e d i t  i s s u e d  b y  a  

f i n a n c i n g  a g e n c y  o f  g o o d  r e p u t e  a n d ,  i f  t h e  s h i p m e n t  i s  o v e r s e a s ,  o f  

g o o d  i n t e r n a t i o n a l  r e p u t e .  T h e  t e r m  " c o n f i r m e d  c r e d i t "  m e a n s  t h a t  

t h e  c r e d i t  m u s t  a l s o  c a r r y  t h e  d i r e c t  o b l i g a t i o n  o f  s u c h  a n  a g e n c y  

w h i c h  d o e s  b u s i n e s s  i n  t h e  s e l l e r ' s  f i n a n c i a l  m a r k e t .  ( §  2 . 3 2 5  c h  1 1 4  

S L A  1 9 6 2 )

S e c .  • 1 5 . 0 2 . 3 2 6 . / S a l e  o n  a p p r o v a l  a n d  s a l e  o r  r e t u r n ;  c o n s i g n ­

m e n t  s a l e s  a n d  r i g h t s  o f  c r e d i t o r s ,  l a )  U n l e s s  o t h e r w i s e  a g r e e d ,  i f  

d e l i v e r e d  g o o d s  m a y  b e  r e t u r n e d  b y  t h e  b u y e r  e v e n  t h o u g h  t h e y  c o n ­

f o r m  t o  t h e  c o n t r a c t ,  t h e  t r a n s a c t i o n  i s

( 1 )  a  " s a l e  o n  a p p r o v a l "  i f  t h e  g o o d s  a r e  d e l i v e r e d  p r i m a r i l y  f o r  u s e ;  

a n d

( 2 )  a  " s a l e  o r  r e t u r n "  i f  t h e  g o o d s  a r e  d e l i v e r e d  p r i m a r i l y  f o r  r e s a l e .

( b )  E x c e p t  a s  p r o v i d e d  i n  ( c )  o f  t h i s  s e c t i o n ,  g o o d s  h e l d  o n  a p p r o v a l  

a r e  n o t  s u b j e c t  t o  t h e  c l a i m s  o f  t h e  b u y e r ’s  c r e d i t o r s  u n t i l  a c c e p t a n c e ;  

g o o d s  h e l d  o n  s a l e  o r  r e t u r n  a r e  s u b j e c t  t o  s u c h  c l a i m s  w h i l e  i n  t h e  

b u y e r ' s  p o s s e s s i o n .

( c )  I f  g o o d s  a r c  d e l i v e r e d  t o  a  p e r s o n  f o r  s a l e  a n d  t h e  p e r s o n  m a i n ­

t a i n s  a  p l a c e  o f  b u s i n e s s  a t  w h i c h  t h e  p e r s o n  d e a l s  i n  g o o d s  o f  t h e  k i n d  

i n v o l v e d  u n d e r  a  n a m e  o t h e r  t h a n  t h e  n a m e  o f  t h e  p e r s o n  m a k i n g  

d e l i v e r y ,  t h e n ,  w i t h  r e s p e c t  t o  c l a i m s  o f  c r e d i t o r s  o f  t h e  p e r s o n  c o n ­

d u c t i n g  t h e  b u s i n e s s ,  t h e  g o o d s  a r e  c o n s i d e r e d  t o  h e  o n  s a l e  o r  r e t u r n .  

T h i s  s u b s e c t i o n  i s  a p p l i c a b l e  e v e n  t h o u g h  a n  a g r e e m e n t  p u r p o r t s  t o  

r e s e r v e  t i t l e  t o  t h e  p e r s o n  m a k i n g  d e l i v e r y  u n t i l  p a y m e n t  o r  r e s a l e  o r  

u s e s  s u c h  w o r d s  a s  " o n  c o n s i g n m e n t "  o r  " o n  m e m o r a n d u m . ”  H o w e v e r ,  

t h i s  s u b s e c t i o n  i s  n o t  a p p l i c a b l e  i f  t h e  p e r s o n  m a k i n g  d e l i v e r y

1 1 )  c o m p l i e s  w i t h  a n  a p p l i c a b l e  l a w  p r o v i d i n g  f o r  a  c o n s i g n o r ’s  i n ­

t e r e s t  o r  t h e  l i k e  t o  h e  e v i d e n c e d  b y  a  s i g n ;

( 2 )  e s t a b l i s h e s  t h a t  t h e  p e r s o n  c o n d u c t i n g  t h e  b u s i n e s s  i s  g e n e r a l l y  

k n o w n  b y  t h e  p e r s o n ’s  c r e d i t o r s  t o  b e  s u b s t a n t i a l l y  e n g a g e d  i n  s e l l i n g  

t h e  g o o d s  o f  o t h e r s ;  o r

( 3 )  c o m p l i e s  w i t h  t h e  f i l i n g  p r o v i s i o n s  o f  A S  4 5 . 0 9 .

( d )  A n  " o r  r e t u r n ”  t e r m  o f  a  c o n t r a c t  f o r  s a l e  i s  t o  b e  t r e a t e d  a s  a  

s e p a r a t e  c o n t r a c t  f o r  s a l e  w i t h i n  t h e  s t a t u t e  o f  f r a u d s  s e c t i o n  ( A S  

4 5 . 0 2 . 2 0 1 ) ,  a n d  a s  c o n t r a d i c t i n g  t h e  s a l e  a s p e c t  o f  t h e  c o n t r a c t  w i t h i n  

t h e ^ p r o v i s i o n s  o n  p a r o l  o r  e x t r i n s i c  e v i d e n c e  ( A S  4 5 . 0 2 . 2 0 2 ) .

( e )  W h e n e v e r  a n  a r t i s t  d e l i v e r s  o r  c a u s e s  t o  b e  d e l i v e r e d  a  w o r k  o f  

f i n e  a r t  o f  t h e  a r t i s t ’ s  c r e a t i o n  t o  a n  a r t  d e a l e r  f o r  t h e  p u r p o s e  o f  s a l e ,  

o r  e x h i b i t i o n  a n d  s a l e  t o  t h e  p u b l i c  o n  a  c o m m i s s i o n  o r  f e e  o r  o t h e r  

b a s i s  o f  c o m p e n s a t i o n ,  t h e  w o r k  o f  f i n e  a r t  i s  n o t  s u b j e c t  t o  t h e  c l a i m s  

o f  t h e  a r t  d e a l e r ’s  c r e d i t o r s .  F o r  t h e  p u r p o s e s  o f  t h i s  s u b s e c t i o n

44



$ • l . j .0 2 .3 2 6 § 1 5 .0 2 .3 2 7 T k a u e  a n d  C o m m e r c e S 4 5 .0 2 .3 2 S

N i y n i r n t  d i r e c t l y

« l i t ”  o r  " b a n k e r ' s  

•••(lit i s s u e d  b y  a  

t  i s  u v i t s c u s ,  o f  

d i t "  m o a n s  t h a t  

s u c h  a n  a g e n c y  

'§  2 . 3 2 5  e h  1 H

t u r n ;  e o n s i g n -  

■ r w i . s e  a g r e e d ,  i f  

| h o u g h  t h e y  e u n -

i m a r i l y  f o r  u s e ;

p a r i l y  f o r  r e s a l e ,  

e l d  f i n  a p p r o v a l  

m i l  a c c e p t a n c e ;  

n s  w h i l e  i n  t h e

l e  p e r s o n  m a i n *  

f i n d s  o f  t h e  k i n d  

p e r s o n  m a k i n g  

t h e  p e r s o n  c o n -  

i s a l e  o r  r e t u r n ,  

e n t  p u r p o r t s  t o  

e n t  o r  r e s a l e  o r  

u r n . "  H o w e v e r ,  

i g  d e l i v e r y  

c o n s i g n o r ' s  i n -

: s s  i s  g e n e r a l l y  

a g e d  i n  s e l l i n g

> e  t r e a t e d  a s  a  

I s  s e c t i o n  ( A S  

o n t r a c t  w i t h i n  

02.202). 
j r e d  a  w o r k  o f  

u r p o s e  o f  s a l e ,  

r  f e e  o r  o t h e r  

: t o  t h e  c l a i m s  

s u b s e c t i o n

( 1 )  " a r t  d e a l e r "  m e a n s  a  p e r s o n  o t h e r  t h a n  a  p u b l i c  a u c t i o n e e r  e n ­

g a g e d  i n  t h e  b u s i n e s s  o f  s e l l i n g  w o r k s  o f  f i n e  a r t ;

( 2 )  " a r t i s t ”  m e a n s  t h e  c r e a t o r  o f  a  w o r k  o f  f i n e  a r t ;

( 3 )  " f i n e  a r t "  i n c l u d e s  a  p a i n t i n g ,  s c u l p t u r e ,  d r a w i n g ,  p h o t o g r a p h ,  

o r  w o r k  o f  g r a p h i c  a r t .

( §  2 . 3 2 6  c h  1 1 1  S L A  1 9 6 2 ;  a m  § 1 c h  S  S L A  1 9 7 9 )

E d i t o r 's  n o t e s ,— S iil i i i 'r t io n  te l, uddrd C o lla te ra l re fe re n ce s . — Consign- 
liy  the  1U7D am endm ent, is  m il pari of the m in t  tra nsa ctio ns under the  L 'n ifo rm  
i i i ln i . i l  text of the  L 'n ifo rm  Cotiunerc i.il Comm ercia l Code. 1(1 A l.IC id  1«»T8.
Code.

S e c .  - 1 5 . 0 2 . 3 2 7 .  S p e c i a l  i n c i d e n t s  o f  s a l e  o n  a p p r o v a l  a n d  s a l e  

o r  r e t u r n ,  ( a )  U n d e r  a  s a l e  o n  a p p r o v a l ,  u n l e s s  o t h e r w i s e  a g r e e d ,

( 1 )  a l t h o u g h  t h e  g o o d s  a r e  i d e n t i f i e d  t o  t h e  c o n t r a c t ,  t h e  r i s k  o f  l o s s  

a n d  t h e  t i t l e  d o  n o t  p a s s  t o  t h e  b u y e r  u n t i l  a c c e p t a n c e ;

( 2 )  u s e  o f  t h e  g o o d s  c o n s i s t e n t  w i t h  t h e  p u r p o s e  o f  t r i a l  i s  n o t  a c c e p ­

t a n c e ,  b u t  f a i l u r e  s e a s o n a b l y  t o  n o t i f y  t h e  s c i l c r  o f  e l e c t i o n  t o  r e t u r n  

t h e  g o o d s  i s  a c c e p t a n c e ,  a n d ,  i f  t h e  g o o d s  c o n f o r m  t o  t h e  c o n t r a c t ,  

a c c e p t a n c e  o f  a n y  p a r t  i s  a c c e p t a n c e  o f  t n e  w h o l e ;  a n d

( 3 )  a f t e r  d u e  n o t i f i c a t i o n  o f  e l e c t i o n  t o  r e t u r n ,  t h e  r e t u r n  i s  a t  t h e  

s e l l e r ’s  r i s k  a n d  e x p e n s e  b u t  a  m e r c h a n t  b u y e r  m u s t  f o l l o w  r e a s o n a b l e  

i n s t r u c t i o n s .

( b )  U n d e r  a  s a l e  o r  r e t u r n ,  u n l e s s  o t h e r w i s e  a g r e e d ,

t l )  t h e  o p t i o n  t o  r e t u r n  e x t e n d s  t o  t h e  w h o l e  o r  a  c o m m e r c i a l  u n i t  o f  

t h e  g o o d s  w h i l e  i n  s u b s t a n t i a l l y  t h e i r  o r i g i n a l  c o n d i t i o n ,  h u t  m u s t  b e  

e x e r c i s e d  s e a s o n a b l y ;  a n d

( 2 )  t h e  r e t u r n  i s  a t  t h e  b u y e r ' s  r i s k  a n d  e x p e n s e .  ( S  2 . 3 2 7  c h  1 1 4  

S L A  1 9 6 2 )

Collntcrnl references. — Goods in 
"sale or return" transaction under U.C.C.
§ 2-327. GG ALK3d 190.

S e c .  4 5 . 0 2 . 3 2 8 .  S a l e  b y  a u c t i o n ,  ( a )  I n  a  s a l e  b y  a u c t i o n  i f  g o o d s  

a r e  p u t  u p  i n  l o t s  e a c h  l o t  i s  t h e  s u b j e c t  o f  a  s e p a r a t e  s a l e .

( b )  A  s a l e  b y  a u c t i o n  i s  c o m p l e t e  w h e n  t h e  a u c t i o n e e r  s o  a n n o u n c e s  

b y  t h e  f a l l  o f  t h e  h a m m e r  o r  i n  o t h e r  c u s t o m a r y  m a n n e r .  W h e r e  a  b i d  

i s  m a d e  w h i l e  t h e  h a m m e r  i s  f a l l i n g  i n  a c c e p t a n c e  o f  a  p r i o r  b i d ,  t h e  

a u c t i o n e e r  h a s  d i s c r e t i o n '  t o  r e o p e n  t h e  b i d d i n g  o r  d e c l a r e  t h e  g o o d s  

s o l d  u n d e r  t h e  b i d  o n  w h i c h  t h e  h a m m e r  w a s  f a l l i n g .

( c )  A  s a l e  b y  a u c t i o n  i s  w i t h  r e s e r v e  u n l e s s  t h e  g o o d s  a r e  i n  e x p l i c i t  

t e r m s  p u t  u p  w i t h o u t  r e s e r v e .  I n  a n  a u c t i o n  w i t h  r e s e r v e ,  t h e  a u c t i o n ­

e e r  m a y  w i t h d r a w  t h e  g o o d s  a t  a n y  t i m e  u n t i l  t n e  a u c t i o n e e r  a n ­

n o u n c e s  c o m p l e t i o n  o f  t h e  s a l e .  I n  a n  a u c t i o n  w i t h o u t  r e s e r v e ,  a f t e r  

t h e  a u c t i o n e e r  c a l l s  f o r  b i d s  o n  a n  a r t i c l e  o r  l o t ,  t h a t  a r t i c l e  o r  l o t
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C o p i e s  o f  m i n u t e s  l i s t e d  b e l o w  w e r e  o r i g i n a l l y  i n c l u d e d  
i n  t h i s  f i l e .  T h e  m i n u t e s  a r e  a v a i l a b l e  o n  t h e  S T A I R S  
d a t a b a s e  CMPR .  I n  o r d e r  t o  s a v e  s p a c e  c o p i e s  o f  m i n u t e s  
h a v e  n o t  b e e n  l e f t  i n  t h e  f i l e s .

M a r y  V a n  N im w e g e n
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F U R T H E R  R E F E R R A L S :

D A T E :

C o m m i t t e e  h a s  c o n s i d e r e d

J

H B  3

" A n  A c t  r e l a t i n g  t o  t h e  p r i v a t e  s a l e  a n d  c o n s i g n m e n t  o f  w o r k s  o f  a r t . "

RECOMMENDS:
[ i ^ t h e  s a m e  t i t l e

[ ] a  n e w  t i t l e

[  r e p l a c e  w i t h  C - S  ( C j  ^  . T l i ' f r f  h  }

[  ]  a t t a c h e d  a m e n d m e n t ( s )

[ ]  d o  p a s s

[  ] d o  n o t  p a s s

[ n o  r e c o m m e n d a t i o n  

[ ] i n d i v i d u a l  r e c o m m e n d a t i o n s

[ ] a d d i t i o n a l  r e f e r r a l  t o _t h e  _______________________________________ C o m m i t t e e

ADOPTS;  [ ]  l e t t e r  o f  i n t e n t

A T T A C H E S  H E W  F I S C A L  N O T E ( s )  :

[  ]  f i s c a l  i m p a c t

[  ] z e r o  f i s c a l  n o t e

[  ]  z e r o  w i t h  a n a l y s i s

a r t  d e a l e r  f o r  t h e  b e n e f i t  o f  t h e

[ ] s a m e  a s  p r e v i o u s  f i s c a l  n o t e

p u b l i s h e d  ___ _______________________________
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S U B J E C T :  P r i v a t e  s a l e  a n d  c o n s i g n m e n t  o f  w o r k s  o f  a r t  -
SCS  CSHB  3 ( J u d )

T O :  R e p r e s e n t a t i v e  M a x  G r u e n b e r g

FROM: M i c h a e l  F .
L e g i s l a t i v e  C o u n s e l

Y o u  h a v e  a s k e d  i f  AS 4 5 . 6 7 . 0 3 0  w o u l d  b e  a p p l i c a b l e  t o  a  s a l e  
o r  t r a n s f e r  t h a t  o c c u r r e d  p r i o r  t o  t h e  e f f e c t i v e  d a t e  o f  
SCS  CSHB 3 ( J u d ) .  T h e  a p p l i c a b i l i t y  l a n g u a g e  i n  s e c t i o n  2  o f  
t h e  b i l l  a n d  t h e  g e n e r a l  p r o h i b i t i o n  a g a i n s t  r e t r o s p e c t i v e  
a p p l i c a t i o n  o f  s t a t u t e s  c o n t a i n e d  i n  AS 0 1 . 1 0 . 0 9 0 ,  w o u l d  
p r e c l u d e  AS 4 5 . 6 7 . 0 3 0  f r o m  b e i n g  a p p l i e d  t o  a  s a l e  c r  t r a n s ­
f e r  t h a t  o c c u r s  p r i o r  t o  t h e  e f f e c t i v e  d a t e  o f  t h e  b i l l .

Y o u  h a v e  a l s o  a s . ' e d  h o w  AS 4 5 . 6 7 . 0 3 0  a f f e c t s  a  m u s e u m ' s  
r i g h t  t o  r e p r o d u c e  a  w o r k  o f  a r t .  U n d e r  t h i s  s e c t i o n  t h e  
r i g h t  o f  r e p r o d u c t i o n  i s  r e s e r v e d  t o  t h e  g r a n t o r ,  u n l e s s  
e x p r e s s l y  t r a n s f e r r e d  i n  w r i t i n g .  T h e r e f o r e ,  u n t i l  t h e  
r i g h t  o f  r e p r o d u c t i o n  p a s s e s  i n t o  t h e  p u b l i c  d o m a i n ,  t h e  
m u s e u m  w o u l d  n e e d  w r i t t e n  p e r m i s s i o n  f r o m  t h e  o w n e r  o f  t h e  
r i g h t  o f  r e p r o d u c t i o n  i n  o r d e r  t o  r e p r o d u c e  t h e  a r t  w o r k .

P l e a s e  c o n t a c t  me i f  y o u  h a v e  f u r t h e r  q u e s t i o n s .

M F F : b b  
b 4 / 0 8 1
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C O M M IT T E E S

M O U SE  H E A L T H , E D U C A T IO N  
A N D  S O C IA L  S E R V IC E S  

H O U S E  J U D IC IA R Y  
H O U S E  R U L E S Representative Max F. Gruenberg, Jr.

District 11 
Spenard, Upper Midtown Anchorage

P .O . B O X  V 
J U N E A U . A L A S K A  9 9 8 1 1 

(9 0 7 )4 6 5 - 3 7 1 8  
4 6 5 -4 9 6 8 /4 9 8 6

914  C L A Y  C O U R T  
A N C H O R A G E , A L A S K A  99503  

(9 0 7 ) 2 76 -6 8 4 4

M E M O R A N D U M

D A T E :  F e b r u a r y  9 ,  1 9 8 7

T O :  M e m b e r s  o f  t h e  H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e

F R O M :  M a x  F .  G r u e n b e r g ,  J r .

R E :  H B  3 ,  " A n  A c t  R e l a t e d  t o  t h e  S a l e  a n d  C o n s i g n m e n t

o f  A r t . "

H B  3 w a s  a d a p t e d  f r o m  t w o  N e w  Y o r k  s t a t u t e s  t h a t  w e r e  p a s s e d  

i n  1 9 6 6 .  T h i s  b i l l  i s  i n t e n d e d  t o  p r o t e c t  A l a s k a n  a r t i s t s .

I t  p r o v i d e s  t h a t  a r t  w o r k  d e l i v e r e d  t o  a n  a r t  d e a l e r  f o r  s a l e  

c o n s t i t u t e s  a  t r u s t  i n  t h e  l e g a l  s e n s e .  T h i s  p r o t e c t s  t h e  

p r o c e e d s  o f  t h e  s a l e  f r o m  t h e  a r t  d e a l e r ' s  c r e d i t o r s .  T h e  

b i l l  a l s o  g u a r a n t e e s  t h a t  t h e  r i g h t  o f  r e p r o d u c t i o n  i s  n o t  

t r a n s f e r r e d  w i t h  t h e  a r t i s t ' s  t r a n s f e r  o f  t h e  w o r k  o f  a r t  

i t s e l f ,  u n l e s s  t h e r e ' s  a  s p e c i f i c  a g r e e m e n t  t o  t h a t  e f f e c t .

T h i s  b i l l  r e m o v e s  t h e  f i l i n g  r e q u i r e m e n t s  o f  t h e  U . C . C .  i n  

r e g a r d s  t o  c o n s i g n m e n t  s a l e s  o f  a r t w o r k s .  I t  s h i f t s  t h e  

b u r d e n  t o  n o t i f y  p o t e n t i a l  c r e d i t o r s  t h a t  w o r k s  o f  a r t  a r e  

s o l d  o n  c o n s i g n m e n t  f r o m  t h e  a r t i s t  t o  t h e  d e a l e r s  t h e m s e l v e s .

T h i s  i s  e s p e c i a l l y  i m p o r t a n t  f o r  A l a s k a n  a r t i s t s  w h o  o f t e n  

s h i p  t h e i r  a r t  f r o m  t h e  r u r a l  a r e a s ,  w h e r e  t h e y  l i v e ,  t o  

p o p u l a t i o n  c e n t e r s ,  w h e r e  a r t  d e a l e r s  d o  t h e i r  b u s i n e s s .  I t  

i s  t h e r e f o r e  m o r e  e q u i t a b l e  a n d  p r a c t i c a b l e  t o  p l a c e  t h e  

b u r d e n  o f  s e c u r i n g  c r e d i t  t o  a r t  d e a l e r s  o n  t h e  a r t  d e a l e r s  

t h e m s e l v e s  a n d  o n  c r e d i t  ^ r s  w h o  a r e  i n  a  b e t t e r  p o s i t i o n  t o  

s e c u r e  t h e i r  l o a n s  a n d  m o n i t o r  t h e  a r t  d e a l e r ' s  s o l v e n c y .

T h i s  b i l l  i s  e s s e n t i a l l y  t h e  s a m e  a s  H B  5 1 7  w h i c h  p a s s e d  t h e  

H o u s e  l a s t  s e s s i o n ,  b u t  d i e d  i n  t h e  S e n a t e  R u l e s  C o m m i t t e e .  I  

h a v e  m a d e  s o m e  t e c h n i c a l  - g e s  w h i c h  c l a r i f y  t h e  l a n g u a g e  i n

r e g a r d s  t o  a n  a r t i s t ' s  v  .•> o f  t h e  p r o v i s i o n s  o f  t h e  b i l l .
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WORK DRAFT WORK DRAFT WORK DRAFT

5 - 0 1 1 7  B
F o r d
3 / 1 8 / 8 7

O r i g i n a l  s p o n s o r s :  G r u e n b e r g ,  G o l l ,
L a r s o n ,  e t  a l .

I N  THE  HOUSE BY THE  J U D I C I A R Y  COMMITTEE

CS FOR  HOUSE B I L L  N O .  3 ( J u d i c i a r y )

I N  THE  L E G I S L A T U R E  OF THE  STATE  OF A LASKA

F I F T E E N T H  L E G I S L A T U R E  -  F I R S T  S E S S I O N

A B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  t h e  p r i v a t e  s a l e  a n d  c o n s i g n m e n t

o f  w o r k s  o f  a r t . "

BE  I T  ENACTED  BY  THE L E G I S L A T U R E  OF  THE  S T A T E  OF A L A SK A :

*  S e c t i o n  1 .  AS 4 5 , 0 2 . 3 2 6 ( e )  i s  r e p e a l e d  a n d  r e e n a c t e d  t o  r e a d :

d e s c r i b e d  i n  AS 4 5 . 6 7 . 0 1 0 ,  t h e  a r t  d e a l e r  s h a l l  p r o m i n e n t l y  d i s p l a y  a 

s i g n  s t a t i n g  s u b s t a n t i a l l y ,  " W o r k s  o f  a r t  f o r  s a l e  a r e  o n  c o n s i g n ­

m e n t . "  W o r k s  o f  a r t  o n  c o n s i g n m e n t  a r e  n o t  s u b j e c t  t o  t h e  c l a i m s  o f  

t h e  a r t  d e a l e r ' s  c r e d i t o r s .

*  S e c .  2 .  AS 4 5  i s  a m e n d e d  b y  a d d i n g  a  n e w  c h a p t e r  t o  r e a d :

C HAPTER  6 7 .  A R T I S T S  AND WORKS OF A R T .

S e c .  4 5 . 6 7 . 0 1 0 .  A R T I S T S  AND A RT  D E A L E R  R E L A T I O N S H I P S .  ( a )  When  

a n  a r t i s t  d e l i v e r s  o r  c a u s e s  t o  b e  d e l i v e r e d  a  w o r k  o f  a r t  o f  t h e  

a r t i s t ' s  ow n  c r e a t i o n  t o  a n  a r t  d e a l e r  f o r  t h e  p u r p o s e  o f  s a l e ,  o r  

e x h i b i t i o n  a n d  s a l e ,  o n  a  c o m m i s s i o n ,  f e e ,  o r  o t h e r  b a s i s  o f  c o m p e n ­

s a t i o n ,  t h e  a c c e p t a n c e  o f  t h e  w o r k  o f  a r t  b y  t h e  a r t  d e a l e r  i s  a 

c o n s i g n m e n t ,  a n d

( 1 )  t h e  a r t  d e a l e r  i s ,  w i t h  r e s p e c t  t o  t h e  w o r k  o f  a r t ,  t h e  

a g e n t  o f  t h e  a r t i s t ;

( 2 )  t h e  w o r k  o f  a r t  i s  t r u s t  p r o p e r t y  i n  t h e  h a n d s  o f  t h e

a r t  d e a l e r  f o r  t h e  b e n e f i t  o f  t h e  a r t i s t ;

( 3 )  p r o c e e d s  f r o m  t h e  s a l e  o f  t h e  w o r k  o f  a r t  a r e  t r u s t  

f u n d s  i n  t h e  h a n d s  o f  t h e  a r t  d e a l e r  f o r  t h e  b e n e f i t  o f  t h e  a r t i s t ;  

a n d

( e )  W h e n  a n  a r t i s t  d e l i v e r s  a  w o r k  o f  a r t  t o  a n  a r t  d e a l e r  a s

- 1 - C S H B  3 (Jud)
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( 4 )  t h e  d e a l e r  s h a l l  t r a n s m i t  t h e  p r o c e e d s  t o  t h e  a r t i s t  

w i t h i n  3 0  d a y s  o f  t h e  s a l e  o f  t h e  w o r k  o f  a r t .

( b )  A w o r k  o f  a r t  i n i t i a l l y  r e c e i v e d  a s  a c o n s i g n m e n t  r e m a i n s  

t r u s t  p r o p e r t y  n o t w i t h s t a n d i n g  t h e  s u b s e q u e n t  p u r c h a s e  o f  t h e  a r t w o r k  

b y  t h e  a r t  d e a l e r  d i r e c t l y  o r  i n d i r e c t l y  f o r  t h e  a r t  d e a l e r ' s  own 

a c c o u n t  u n t i l  t h e  c o n s i g n m e n t  p r i c e  d u e  t o  t h e  a r t i s t  i s  p a i d  i n  f u l !

f  t h e  w o r k  o f  a r t  i s  r e s o l d  t o  a  b o n a  f i d e  t h i r d  p a r t y  b e f o r e  t h e  

a r t i s t  h a s  b e e n  p a i d  i n  f u l l ,  t h e  p r o c e e d s  o f  t h e  r e s a l e  a r e  t r u s t y  

f u n d s  i n  t h e  h a n d s  o f  t h e  a r t  d e a l e r  f o r  t h e  b e n e f i t  o f  t h e  a r t i s t  t o  

t h e  e x t e n t  n e c e s s a r y  t o  p a y  a n y  b a l a n c e  s t i l l  d u e  t o  t h e  a r t i s t . / ’ T h e  

r u s t e e s h i p  c o n t i n u e s  u n t i l  t h e  f i d u c i a r y  o b l i g a t i o n  o f  t h e  a r t  d e a l e r  

w i t h  r e s p e c t  t o  t h e  t r a n s a c t i o n  i s  d i s c h a r g e d  i n  f u l l .

S e c .  A 5 .  6 7 . 0 2 0 .  W A IV E R .  ( a )  A p r o v i s i o n  o f  a  c o n t r a c t  o r  

a g r e e m e n t  w h e r e b y  t h e  a r t i s t  w a i v e s  a  p r o v i s i o n  o f  AS  4 5 . 6 7 . 0 1 0  i s  

v o i d  e x c e p t  a s  p r o v i d e d  i n  t h i s  s u b s e c t i o n .  An a r t i s t  m a y  w a i v e  t h e  

p r o v i s i o n s  o f  AS  4 5 . 6 7 .  O'10  i f  t h e  w a i v e r  i s  c l e a r ,  c o n s p i c u o u s ,  a n d  

a g r e e d  t o  i n  w r i t i n g  b y  t h e  a r t i s t .  A w a i v e r  u n d e r  t h i s  s u b s e c t i o n  i s  

n o t  v a l i d  w i t h  r e s p e c t  t o  t h e  p r o c e e d s  o f  a  w o r k  o f  a r t  i n i t i a l l y  

r e c e i v e d  a s  a c o n s i g n m e n t  b u t  s u b s e q u e n t l y  p u r c h a s e d  b y  t h e  a r t  d e a l e r  

d i r e c t l y  o r  i n d i r e c t l y  f o r  t h e  a r t  d e a l e r ' s  own  a c c o u n t .

( b )  A w a i v e r  u n d e r  ( a )  o f  t h i s  s e c t i o n  m a y  n o t  i n u r e  t o  t h e  

b e n e f i t  o f  t h e  a r t  d e a l e r ' s  c r e d i t o r s  i n  a m a n n e r  t h a t  i s  i n c o n s i s ­

t e n t  w i t h  t h e  a r t i s t ' s  r i g h t s  u n d e r  AS  4 5 . 6 7 . 0 1 0 .

S e c .  4 5 . ' 5 7 . 0 3 0 .  R E T U R N  TO A R T I S T .  U n l e s s  t h e  a r t i s t  a n d  a r t  

d e a l e r  h a v e  o t h e r w i s e  a g r e e d  i n  w r i t i n g ,  t h e  a r t  d e a l e r  s h a l l  r e t u r n  

a n  u n s o l d  w o r k  o f  a r t  o n  d e m a n d  o f  t h e  a r t i s t .

S e c .  4 5 . 6 7 . 0 4 0 .  A P P L I C A B I L I T Y .  T h e  p r o v i s i o n s  o f  A S  4 5 . 6 7 . 0 1 0 ,  

4 5 . 6 7 . 0 2 0 ,  a n d  4 5 . 6 7 . 0 3 0  m a y  n o t  b e  c o n s t r u e d  t o  h a v e  a n  e f f e c t  u p o n  a 

w r i t t e n  o r  o r a l  c o n t r a c t  o r  a r r a n g e m e n t  i n  e x i s t e n c e  o n  t h e  e f f e c t i v e  

C SHB  3 ( J u d )  - 2 -
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date o f  t h i s  s e c t i o n ,  excep t  by the  mutua l  w r i t t e n  consen t o f  the 
p a r t i e s .

Sec . 4 5 . 6 7 . 0 5 0 .  RIGHT TO REPRODUCE WORKS OF ART. ( a )  When a 
work o f  a r t  i s  s o l d  o r  o th e rw i s e  t r a n s f e r r e d  by o r  on b e h a l f  o f  the 
a r t i s t  who c r e a t e d  i t ,  o r  the h e i r s  o r  p e r s o n a l  r e p r e s e n t a t i v e s  o f  the 
a r t i s t ,  the  r i g h t  o f  r e p r o d u c t i o n  i s  r e s e r v e d  to  the  g r a n t o r  u n t i l  i t  
passes  i n t o  the  p u b l i c  domain by a c t  o r  o p e r a t i o n  o f  law , u n l e s s  the 
r i g h t  i s  s o one r  e x p r e s s l y  t r a n s f e r r e d  by an in s t r u m e n t ,  n o t e ,  o r  
memorandum in  w r i t i n g  s igned  by the owner o f  the r i g h t  o r  an a u t h o r ­
i z ed  agent o f  the owner .

(b )  When an e x c l u s i v e  o r  n o n e x c lu s i v e  conveyance o f  a r i g h t  o f  
r e p r o d u c t i o n  i s  made by the h o l d e r  o f  the  r i g h t ,  o r  the  h o l d e r ' s  
a u t h o r i z e d  a g en t ,  owne rsh ip  o f  the  p h y s i c a l  a r t  work i s  presumed to  
remain  w i th  and be r e s e r v e d  t o  the  g r a n t o r  u n le s s  e x p r e s s l y  t r a n s ­
f e r r e d  i n  w r i t i n g  s igned  by the g r a n t o r  o r  the g r a n t o r ' s  a u th o r i z e d  
a g e n t .

( c )  Th is  s e c t i o n  may no t  be c o n s t ru e d  t o  p r o h i b i t  the  f a i r  use 
o f  a work o f  a r t  o r  t o  c o n f l i c t  w i th  f e d e r a l  c o p y r i g h t  law .

Sec. 4 5 . 6 7 . 1 0 0 .  DEFINITIONS. I n  t h i s  c h a p t e r ,  u n l e s s  the  c on ­
t e x t  o th e rw is e  r e q u i r e s ,

( 1 )  " a r t  d e a l e r "  means a p e r s o n  engaged i n  the bu s in e s s  o f  
s e l l i n g  works o f  a r t ,  o t h e r  than  a p e r s o n  e x c l u s i v e l y  engaged i n  the 
b u s in e s s  o f  s e l l i n g  goods a t  p u b l i c  a u c t i o n ;

( 2 )  " a r t i s t "  means th e  c r e a t o r  o f  a work o f  a r t  o r ,  i f  
deceased ,  the h e i r s  o r  p e r s o n a l  r e p r e s e n t a t i v e s  o f  the  c r e a t o r ;

( 3 )  " c on s ignm en t"  means t h a t  no t i t l e  t o  o r  e s t a t e  in  the 
goods o r  r i g h t  t o  p o s s e s s i o n  s u p e r i o r  t o  t h a t  o f  th e  c on s ig n o r  v e s t s  
in  the  c on s ig n e e ,  n o tw i t h s t a n d in g  the  c o n s i g n e e ' s  power o r  a u t h o r i t y  
t o  t r a n s f e r  and convey ,  t o  t h i r d  p e r s o n ,  a l l  o f  the  r i g h t ,  t i t l e  and

- 3 -  CSHB 3 (Jud )
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i n t e r e s t  o f  the  c o n s i g n o r ,  i n  and t o  the  goods ;
( 4 )  " c r e d i t o r "  has the  meaning g iv en  in  AS 4 5 . 0 1 . 2 0 1 ;
( 5 )  " r i g h t  o f  r e p r o d u c t i o n "  means a r i g h t  t o  r e p ro d u c e ,  

p r e p a re  d e r i v a t i v e  works o f ,  d i s t r i b u t e  c op ie s  o f ,  o r  p u b l i c l y  d i s p l a y  
a work o f  a r t ;

( 6 )  "work o f  a r t "  means a p a i n t i n g ,  s c u l p t u r e ,  d raw ing , 
work o f  g r a p h ic  a r t ,  p h o to g r a ph ,  o r  c r a f t  wo rk ,  i n  any medium.

I
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Fo rd
3 / 1 7 / 8 7

O r i g i n a l  s p o n s o r s :  G ruenbe rg ,  G o l l ,
L a r s o n ,  e t  a l .

IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 3 ( J u d i c i a r y )

IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION

A BILL
Fo r  an Act e n t i t l e d :  "An Act r e l a t i n g  to  the  p r i v a t e  s a l e  and consignment

o f  works  o f  a r t . "
BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 4 5 . 0 2 . 3 2 6 ( e )  i s  r e p e a le d  and re e n a c te d  to  r e a d :
( e )  When an a r t i s t  d e l i v e r s  a work o f  a r t  to an a r t  d e a l e r  as 

d e s c r ib e d  in  AS 4 5 . 6 7 . 0 1 0 ,  the a r t  d e a l e r  s h a l l  p r om in e n t l y  d i s p l a y  a 
s ign  s t a t i n g  s u b s t a n t i a l l y ,  "Works o f  a r t  f o r  s a l e  a re  on cons ign ­
m en t . "  Works o f  a r t  on consignment a r e  n o t  s u b j e c t  t o  the c la ims o f  
the a r t  d e a l e r ' s  c r e d i t o r s .

* Sec. 2 .  AS 45 i s  amended by adding a new ch ap t e r  t o  r e a d :
CHAPTER 67 .  ARTISTS AND WORKS OF ART.

Sec . 4 5 . 6 7 . 0 1 0 .  ARTISTS AND ART DEALER RELATIONSHIPS. ( a )  When 
an a r t i s t  d e l i v e r s  o r  causes  t o  be d e l i v e r e d  a work o f  a r t  o f  the 
a r t i s t ' s  own c r e a t i o n  t o  an a r t  d e a l e r  f o r  the  pu rpose  o f  s a l e ,  o r  
e x h i b i t i o n  and s a l e ,  on a commiss ion , f e e ,  o r  o t h e r  b a s i s  o f  compen­
s a t i o n ,  the  a c cep tan ce  o f  the  work o f  a r t  by the  a r t  d e a l e r  i s  a 
cons ignmen t ,  and

( 1 )  the  a r t  d e a l e r  i s ,  w i th  r e s p e c t  t o  the work o f  a r t ,  the 
agent o f  the  a r t i s t ;  and

( 2 )  the  work  o f  a r t  i s  t r u s t  p r o p e r t y  i n  the  hands o f  the
a r t  d e a l e r  f o r  th e  b e n e f i t  o f  the a r t i s t .

( b )  A work o f  a r t  i n i t i a l l y  r e c e i v e d  as a consignment remains 
t r u s t  p r o p e r t y  n o tw i t h s t a n d i n g  the subsequent pu rchase  o f  the a r two rk  
by the a r t  d e a l e r  d i r e c t l y  o r  i n d i r e c t l y  f o r  the a r t  d e a l e r ' s  own

- 1 - CS H B  3 (Jud)



W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T

2

3

4

5

6

7

8 

9

10

11

12

13

14

15

1 account u n t i l  the  consignment p r i c e  due to  th e  a r t i s t  i s  p a id  in  f u l l .  
I f  the work  o f  a r t  i s  r e s o l d  t o  a bona f i d e  t h i r d  p a r t y  b e f o r e  the 
a r t i s t  has been p a id  in  f u l l ,  the  p ro ceeds  o f  the  r e s a l e  a r e  t r u s t
funds in  th e  hands o f  the a r t  d e a l e r  f o r  t h e  b e n e f i t  o f  the a r t i s t  to
the  e x te n t  n e c e s s a r y  t o  pay any ba lance  s t i l l  due t o  the a r t i s t .  The 
t r u s t e e s h i p  c o n t in u e s  u n t i l  the f i d u c i a r y  o b l i g a t i o n  o f  the  a r t  d e a l e r  
w i th  r e s p e c t  t o  the t r a n s a c t i o n  i s  d i s ch a rg ed  in  f u l l .

Sec. 4 5 . 6 7 . 0 2 0 .  WAIVER. ( a )  A p r o v i s i o n  o f  a c o n t r a c t  or 
agreement whereby the a r t i s t  wa ives  a p r o v i s i o n  o f  AS 4 5 . 6 7 . 0 1 0  i s  
v o id  excep t as p r o v id e d  in  t h i s  s u b s e c t i o n .  An a r t i s t  may waive the 
p r o v i s i o n s  o f  AS 4 5 . 6 7 . 0 1 0  i f  the w a ive r  i s  c l e a r ,  c o n sp ic u ou s ,  and 
agreed to  i n  w r i t i n g  by the a r t i s t .  A w a i v e r  under t h i s  s u b s e c t i o n  i s  
n o t  v a l i d  w i t h  r e s p e c t  t o  the p roceeds  o f  a work o f  a r t  i n i t i a l l y  
r e c e i v e d  as a consignment bu t  su b sequ en t ly  pu rchased  by the a r t  d e a l e r  
d i r e c t l y  o r  i n d i r e c t l y  f o r  the a r t  d e a l e r ' s  own accoun t .

(b )  A w a iv e r  under ( a )  o f  t h i s  s e c t i o n  may no t  i n u r e  t o  the
17 b e n e f i t  o f  th e  a r t  d e a l e r ' s  c r e d i t o r s  in  a manner t h a t  i s  i n c o n s i s -
18 t e n t  w ith  th e  a r t i s t ' s  r i g h t s  under AS 4 5 . 6 7 . 0 1 0 .
19 Sec. 4 5 . 6 7 . 0 3 0 .  RETURN TO ARTIST. U n le s s  the a r t i s t  and a r t
20 d e a l e r  have o t h e rw i s e  ag reed  in  w r i t i n g ,  t h e  a r t  d e a l e r  s h a l l  r e t u r n
21 an unso ld  w o rk  o f  a r t  on demand o f  the a r t i s t .
22 Sec. 4 5 . 6 7 . 0 4 0 .  APPLICABILITY. The p r o v i s i o n s  o f  AS 4 5 . 6 7 . 0 1 0 ,
23 4 5 . 6 7 . 0 2 0 ,  and 4 5 . 6 7 . 0 3 0  may n o t  be c on s t ru ed  to  have an e f f e c t  upon a
24 w r i t t e n  o r  o r a l  c o n t r a c t  o r  ar rangement in  e x i s t e n c e  on the  e f f e c t i v e
25 da te  o f  t h i s  s e c t i o n ,  excep t  by the m u tu a l  w r i t t e n  consen t o f  the
26 p a r t i e s .
27 Sec. 4 5 . 6 7 . 0 5 0 .  RIGHT TO REPRODUCE WORKS OF ART. ( a )  When a
28 work o f  a r t  i s  s o l d  o r  o th e rw i s e  t r a n s f e r r e d  by o r  on b e h a l f  o f  the

a r t i s t  who c r e a t e d  i t ,  o r  the  h e i r s  o r  p e r s o n a l  r e p r e s e n t a t i v e s  o f  the 
CSHB 3 (Jud )  - 2 -
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a r t i s t ,  the r i g h t  o f  r e p r o d u c t i o n  i s  r e s e rv ed  t o  the g r a n t o r  u n t i l  i t  
p a sse s  i n t o  the p u b l i c  domain by a c t  o r  o p e r a t i o n  o f  law , u n l e s s  the 
r i g h t  i s  s oone r  e x p r e s s l y  t r a n s f e r r e d  by an in s t r u m e n t ,  n o t e ,  o r  
memorandum in w r i t i n g  s igned  by the owner o f  t h e  r i g h t  o r  an a u t h o r ­
i z e d  agent o f  the  owner .

(b )  When an e x c l u s i v e  o r  n o n e x c lu s i v e  conveyance  o f  a r i g h t  o f
r e p r o d u c t i o n  i s  made by the  h o l d e r  o f  the r i g h t ,  o r  the h o l d e r ' s  
a u t h o r i z e d  a g en t ,  owne rsh ip  o f  the p h y s i c a l  a r t  work i s  presumed to  
rema in  with and be r e s e r v e d  t o  the  g r a n to r  u n l e s s  e x p r e s s l y  t r a n s ­
f e r r e d  in  w r i t i n g  s igned  by the  g r a n t o r  -or th e  g r a n t o r ' s  a u th o r i z e d  
a g e n t .

( c )  This s e c t i o n  may n o t  be con s t rued  t o  p r o h i b i t  the f a i r  use
o f  a work o f  a r t  o r  t o  c o n f l i c t  w i th  f e d e r a l  c o p y r i g h t  law .

Sec. 4 5 . 6 7 . 1 0 0 .  DEFINITIONS. In  t h i s  c h a p t e r ,  u n l e s s  the con­
t e x t  o the rw ise  r e q u i r e s ,

( 1 )  " a r t  d e a l e r "  means a person engaged i n  the b u s in e s s  o f  
s e l l i n g  works o f  a r t ,  o t h e r  than  a pe rson  e x c l u s i v e l y  engaged in  the 
b u s in e s s  o f  s e l l i n g  goods a t  p u b l i c  a u c t i o n ;

( 2 )  " a r t i s t "  means the c r e a t o r  o f  a work o f  a r t  o r ,  i f  
deceased , the h e i r s  o r  p e r s o n a l  r e p r e s e n t a t i v e s  o f  the c r e a t o r ;

( 3 )  " c o n s ig nm en t "  means th a t  no t i t l e  t o  o r  e s t a t e  in  the 
goods o r  r i g h t  t o  p o s s e s s i o n  s u p e r i o r  t o  th a t  o f  the  c o n s ig n o r  v e s t s  
in  the  con s ignee ,  n o tw i t h s t a n d i n g  the  c o n s ig n e e ' s  power o r  a u t h o r i t y  
t o  t r a n s f e r  and c o n v e y ,  t o  t h i r d  p e r s o n ,  a l l  o f  the  r i g h t ,  t i t l e  and 
i n t e r e s t  o f  the c o n s i g n o r ,  i n  and t o  the goods;

( 4 )  " c r e d i t o r "  has th e  meaning g iven  i n  AS 4 5 . 0 1 . 2 0 1 ;
( 5 )  " r i g h t  o f  r e p r o d u c t i o n "  means a r i g h t  t o  r e p ro du c e ,  

p r e p a re  d e r i v a t i v e  works  o f ,  d i s t r i b u t e  cop ies  o f ,  o r  p u b l i c l y  d i s p l a y  
a work o f  a r t ;

-3- C S H B  3 (Jud)



( 6 )  "w o rk  o f  a r t "  means a p a i n t i n g ,  s c u l p t u r e ,  d raw ing ,  
work o f  g ra p h ic  a r t ,  p h o to g r a ph ,  o r  c r a f t  work , i n  any medium.
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1 BY GRUENBERG, GOLL, LARSON, 
IN THE H OUSE DAVIDSON AN D  KOPONEN

HOUSE BIL L  NO. 3

IN TH E LEGISLATURE OF THE STATE OF ALASKA

FIFTEENTH L E G I S LATURE - FIRST SESSION

A  EILL

For an Act entitled: "An Act relating to the private sale and consignment

of works of art."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 45.02.326(e) j.s repealed^aijd reenacted to read:

(e) When an artist delivers a w o r k  of art to an art dealer as 

de scribed in AS 45.67.010, the art dealer shall prominently display a 

sign stating substantially, "Works of art for sale are on c o n s i g n­

ment." Works of art on consignment are not subject to the claims of

the art dealer's creditors.

* Sec. 2. AS 45 is amended by adding(a ne w  cliap^r to read:

CHAPTER 67. ARTISTS AND V70RKS OF ART.

Sec. 45.67.010. ARTISTS A N D  AR T  DE AL E R  RELATIONSHIPS. (a) When

an artist delivers or causes to be delivered a work of art of the

exhibition and sale, ofCa c o n ^ S s ^ o n ^ i e e ^ o r  otfier basis of conipen- 

sation, the acceptance of the w o r k  of art by the art dealer is a 

consignment, and

(1) the art dealer is, wit h  respect to the work of art, the 

agent of^the artist;

(2) the wor k  of art j.s"trust prSpBrfev in the hands of the

26 art de a l e r for the benefit of the a r t i s t ; -

p e - r t ^
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(b) A w o r k  of art initially received as a consignment remains

ling/the subsequent purchase of the artworkC t ru sj;_prope r ty A no

by the art dealer directly or indirectly for the art dealer's own 

account until the consignment price due to the artist is paid in full.

The

trusteeship continues until the fiduciary obligation of the art dealer 

\ w i t h  respect to the transaction is discharged in full.

' Sec. 45.67.020. WAIVER. (a) A  pr o v is i o n  of a contract or

agreement whereby the artist waives a pro v i s i o n  of AS 45.67.010 i s /

void/except as p ro vided in this subsection.

B M H B I L i l U — B M W

HB 3

waiver u nder this su b s e c­

tion is not v a l i d  w ith respect\to^the proceeds of a Work of art ini­

tially received as a consignment but subsequently purchased by the art 

dealer directly or indirectly for the art dealer's own account.

(b) A  w a i v e r  under (a; of this section may not inure to the 

benefit of the art dealer's creditors in a ma nn e r  that is i n c onsis­

tent with the artist's rights under AS 45.67.010.

Sec. 45.67.030. RE TU R N  TO ARTIST. Unless the artist and art 

dealer have otherwise agreed in writing, the art dealer shall return 

an unsold work of art on demand of the artist.

Sec. 45.67.040. APPLICABILITY. (a) The provisions of AS 45.-

67.010, 45.67.020, and 45.67.030 may not be construed to have an

effect upon a w r i t t e n  or oral contract or arranf ='?.ent in existence on

HB0003A

\M & f~
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1 the effective date of this section, except by the mutual written

2

3

4

Sec. 45.67.050. RIGHT TO REPRODUCE WORKS OF ART. (a) When a 

work of art is sold or otherwise transferred by or on behalf of the 

artist who created it, or the heirs or personal representatives of the 

artist, t he^right of reproduction is reserved to the g r a n ^ i T u n t i l  it 

passes into the public domain by act or operation o^ law, unless the 

right is sooner expressly transferred by an instrument, note, or 

memorandum in writing signed by the owner of the right or an a u t h o r­

ized agent of the owner.

(b) When an exclusive or nonexclusive conveyance of a right of

reproduction is made by the holder of the right, or the holder's 

authorized agent, ownership of the physical art wor k  is presumed to 

remain with and be reserved to the grar.tor unless^-. e x p r e s s l y ^ t r a n s -  

ferred in writing signed by the grantor or the grantor's authorized 

a g e n t .

(c) This section may not be construed to prohibit the fair use

of a work of art or to conflict with federal copyright law.

26 Sec. 45.67.100. DEFINITIONS. In this chapter, unless the con-

27 text otherwise requires,

28 (I) "artist" means the creator of a w o r k  of art or, if

29 deceased, the hairs or personal representatives of the creator;



1 (2) "art dealer" means a person engaged in the business of

2 selling works of art, other than a person exclusively engaged in the

3 business of selling goods at public auction;

4 (3) "consignment" means that no title to or estate in the

5 goods or right to possession superior to that of the consignor vests

6 in the consignee, notwithstanding the consignee's power or authority

7 to transfer and convey, to third person, all of the right, title and

8 interest of the consignor, in and to the goods;

9 (4) "creditor" has the meaning given in AS 45.01.201;

10 (5) "right of reproduction" means a right to reproduce,

11 prepare derivative works of, distribute copies of, or publicly display

12 a w ork of art;

13 (6) ^"work of'ark" means a painting, sculpture, drawing,

14 w o r k  of graphic a f t p h o t o g r a p h ,  or craft work, in any medium.
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B Y  T H E  L A B O R  A N D
1  I N  T H E  H O U S E  C O M M E R C E  C O M M I T T E E

2  C S  F O R  H O U S E  B I L L  N O .  5 1 7  ( L & C )

3  I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

A  F O U R T E E N T H  L E G I S L A T U R E  -  S E C O N D  S E S S I O N

5  A  B I L L

6  F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  t h e  p r i v a t e  s a l e  a n d  c o n s i g n m e n t

7  o f  w o r k s  o f  a r t . "

8  B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

S e c t i o n  1 .  A S  4 5  i s  a m e n d e d  b y  a d d i n g  ^ n e w  c h a p t e r ^ J t o  r e a d :

C H A P T E R  6 7 .  A R T I S T S  A N D  W O R K S  O F A R T .

S e c .  4 5 . 6 7 . 0 1 0 .  A R T I S T S  A N D  A R T  D E A L E R  R E L A T I O N S H I P S .  ( a )  W h e n  

a n  a r t i s t  d e l i v e r s  o r  c a u s e s  t o  b e  d e l i v e r e d  a  w o r k  o f  a r t  o f  t h e  

a r t i s t ' s  o w n  c r e a t i o n  t o  a n  a r t  d e a l e r  f o r  t h e  p u r p o s e  o f  s a l e ,  o r  

e x h i b i t i o n  a n d  s a l e ,  o n  a  c o m m i s s i o n ,  f e e ,  o r  o t h e r  b a s i s  o f  c o m p e n ­

s a t i o n ,  t h e  a c c e p t a n c e  o f  t h e  w o r k  o f  a r t  b y  t h e  a r t  d e a l e r  i s  a  

c o n s i g n m e n t ,  a n d

( 1 ) '  t h e  a r t  d e a l e r  i s ,  w i t h  r e s p e c t  t o  t h e  w o r k  o f  a r t ,  t h e  

a g e n t  o f  . t n e  a r t i s t ;

( 2 )  t h e  w o r k  o f  a r t  i ^ t r u s ^ p r o p e r i n  t h e  h a n d s  o f  t h e  

a r t  d e a l e r  f o r  t h e  b e n e f i t  o f  t h e  a r t i s t ;  a n d

( 3 )  p r o c e e d s  f r o m  t h e  s a l e  o f  t h e  w o r k  o f  a r t /  a r e  t r u s j ?  

1 f u n c l s  i p  t h e  h a n d s  o f  t h e  a r t  d e a l e r  f o r  t h e  b e n e f i t  o f  t h e  a r t i s t .

( b )  A  w o r k  o f  a r t  i n i t i a l l y  r e c e i v e d  a s  a  c o n s i g n m e n t  r e m a i n s  

^  t r u s t  p r o p e r t y  n o t w i t h s t a n d i n g  t h e  s u b s e q u e n t  p u r c h a s e  o f  t h e  a r t w o r k  

 ̂ \  D y  t *i e  a r t  d e a l e r  d i r e c t l y  o r  i n d i r e c t l y  f o r  t h e  a r t  d e a l e r ’ s  o v t i

'  4 r  \ 26 accounts ,  u n t i l  t h e  c o n s i g n m e n t  p r i c e  d u e  t o  t h e  a r t i s t  i s  p a i d  i n  f u l l .

I £. / f  11 Lilts * IV. U1 d l  L i d  ICdUiU 1U <X UU1UI 1 1UC t 111 1 U MCLAUJ d c l U i  C. LUC,
u S  \
I S  2 8  \  a r t i s t  h a s  b e e n  p a i d  i n  f u l l ,  t h e  p r o c e e d s  o f  t h e  r e s a l e  a < e  t r u s t

2 9  \  f u n d s  i n  p h e  h a n d s  o f  t h e  a r t  d e a l e r  f o r  t h e  b e n e f i t  o f  t h e  a r t i s t  t o

^  - 1 * (I T  " • * '  '  n CSHB 5 1 7 (L & C )
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1 t h e  e x t e n t  n e c e s s a r y  t o  p a y  a n y  b a l a n c e  s t i l l  d u e  t o  t h e  a r t i s t .  T h e  

t r u s t e e s h i p  c o n t i n u e s  u n t i l  t h e  f i d u c i a r y  o b l i g a t i o n  o f  t h e  a r t  d e a l e r  

w i t h  r e s p e c t  t o  t h e  t r a n s a c t i o n  i s  d i s c h a r g e d  i n  f u l l .

( c )  T h e  p r o c e e d s  cd u e  t o  I f h ’ e  " a r t i s t  ^ ' r o m  a  s a l e  o r  r e s a l e  o f  t h e  

w o r k  o f  a r t  a r e  n o t  s u b j e c t  o r  s u b o r d i n a t e  t o  a  c l a i m ,  l i e n  o r  s e c u r ­

i t y  i n t e r e s t  o f  t h e  ' a r t f ' H e a l e r '  s  c r e d i t o r s ^

S e c .  4 5 . 6 7 . 0 2 0 .  W A I V E R .  ( a )  A  p r o v i s i o n  o f  a  c o n t r a c t  o r

a g r e e m e n t  w h e r e b y  t h e  a r t i s t  w a i v e s  a  p r o v i s i o n  o f  A S  4 5  .  6 7 .  O l G ^ i s ^ )  

v o i d  e x c f e ^ t  a s ^ r o v i d e d  i n  t h i s  s u b s e c t i o n .  A n  a r t i s t  m a y  w a i v e  t h e  

p r o v i s i o n s  o f  A S  4 5 . 6 7 . 0 1 0 ( a ) ( 3 )  i f  t h e  w a i v e r  i . a - f t l e a r , . c o n s p i c u o u s ,

s a n d " a ' g r e e d ~ t o  i n  w r i t i n g  b y  t h e  a r t i s t T p  A  w a i v e r  u n d e r  t h i s  s u b s e c ­

t i o n  i s  n o t  v a l i d  w i t h  r e s p e c t  t o  t h e  p r o c e e d s  o f  a  w o r k  o f  a r t  i n i ­

t i a l l y  r e c e i v e d  a s  a  c o n s i g n m e n t  b u t  s u b s e q u e n t l y  p u r c h a s e d  b y  t h e  a r t  

d e a l e r  d i r e c t l y  o r  i n d i r e c t l y  f o r  t h e  a r t  d e a l e r ' s  o w n  a c c o u n t .

/  ( b )  A  w a i v e r  u n d e r  ( a )  o f  t h i s  s e c t i o r f _ _ m a y  n o t  i n u r e  P o  t h e

/ b e n e f i t  o f  t h e  a r t  d e a l e r ' s  c r e d i t o r s  i n  a  m a n n e r  t h a t  i s  i n c o n s i s -  

V t e n t  w i t h  t h e  a r t i s t ' s  r i g h t s  u n d e r  A S  4 5 . 6 7 . 0 1 0 .

S e c .  4 5 . 6 7 . 0 3 0 .  R E T U R N  T O  A R T I S T .  U n l e s s  t h e  a r t i s t  a n d  a r t

d e a l e r  h a v e  o t h e r w i s e  a g r e e d  i n  w r i t i n g ,  t h e  a r t  d e a l e r  C s h a ]

a n  u n s o l d  w o r l ^ - o f  a r t  o n  d e m a n d  o f  t h e  a r t i s t ' .

S e c .  4 5 . 6 7 . 0 4 0 .  A P P L I C A B I L I T Y .  ( a )  T h e  p r o v i s i o n s  o f  A S  4 5 . -  

6 7 . 0 1 0 ,  4 5 . 6 7 . 0 2 0 ,  a n d  4 5 . 6 7 . 0 3 0  m a y  n o t  b e  c o n s t r u e d  t o  h a v e  a n  

e f f e c t  u p o n  a  w r i t t e n  o r  o r a l  c o n t r a c t  o r  a r r a n g e m e n t  i n  e x i s t e n c e  o n

l e  e f f e c t i v e  d a t e  o f  t h i s  s e c t  i o n  ,■ e x c e p t  b y  t h e  m u t u a l  w r i t t e n  

c o n s e n t  o f  t h e  p a r t i e s .

( b )  T h e  p r o v i s i o n s  o f  A S  4 5 . 6 7 . 0 1 0  a n d  4 5 . 6 7 . O f c O ^ a p p l y  n o t w i t h - ^

s t a n d i n g  t h e . a & s e n c e  o f ,  o r  a  c o n f l i c t  w i t h ,  a  w r i t t e n  a g r e e m e n t

b e t w e e n  t h e  a r t i s t  a n d  t h e  a r t  d e a l e r  c o n c e r n i n g  a n y  m a t t e r  c o v e r e d  b y  

A S  4 5 . 6 7 . 0 1 0  a n d  4 5 . 6 7 . 0 2 0 .  I n  t h e  e v e n t  o f  a  c o n f l i c t  b e t w e e n

0

0
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A S  4 5 . 6 7 . 0 1 0 ,  4 5 . 6 7 . 0 2 0 ,  o r  4 5 . 6 7 . 0 B 0  a n d  A S  4 5 . 0 1  -  A S  1 4 5 . 0 9  ( U n i f o r m  

C o m m e r c i a l  C o d e ^  o r  o t T i e r 1 p r o v i s i o n  o f  l a w . }  t h e  p r o v i s i o n s  o f  

A S  4 5 . 6 7 . 0 1 0 ,  4 , 5 . 6 7 . 0 2 0 ,  a n d  4 5 . 6 7 . 0 3 0  g o v e r n .  \

S e c .  4 5 . 6 7 . 0 5 0 .  R I G H T  T O  R E P R O D U C E  W O R K S  O F  A R T .  ( ^ )  W h e n  a

w o r k  o f  a r t  i s  s o l d  o r  o t h e r w i s e  t r a n s f e r r e d  b y  o r  o n  b e h t a l f  o f  t h e

]
i a r t i s t  w h o  c r e a t e d  i t ,  o r  t h e  h e i r s  o r  p e r s o n a l  r e p r e s e n t a t i v e s  o f  t h e  

a r t i s t ,  t h e  r i g h t  o f  r e p r o d u c t i o n  i s  r e s e r v e d  t o  t h e ( g r a n t ^ ^  u n t i J ^  i t  

p a s s e s  i n t o  t h [ e _ p u b l i c _ d o m c i n £ b y  a c t  o r  o p e r a t i o n  o f  l a w ^ ^ u n l e s s ;  t h e  

r i g h t  i s  s o o n e r  e x p r e s s l y  t r a n s f e r r e d  b y  a n  i n s t r u m e n t ,  n o t e ,  o r

/ ^ m e m o r a n d u m  i n " w r i t i n g ' i S i g n e c t ^ b y - t h e — o H n e r ^ p f  t h e  r i g h t  o r  a n  a u t h o r -
>  — . . ^  “

i z e d  a g e n t  o f  t h e  o w n e r .  u r X ^ tr  ^  ^

( b )  W h e n  a h  e x c l u s i v ^  o ^ n o n e x c l u s i v ^  c o n v e y a n c e  o f  a  r i g h t  o f  

R e p r o d u c t i o n  i s  m a d e  b y  t h e  h o l d e r  o f  t h e  r i g h t ,  o r  t h e  h o l d e r ' s  

a u t h o r i z e d  a g e n t ,  o w n e r s h i p  o f  t h e  p h y s i c a l  a r t  w o r k  i s  p r e s u m e d  t o  

r e m a i n  w i t h  a n d  b e  r e s e r v e d  t o  t h e ^  g r a n t o ^ J )  u n l e s s  ^ g x p r e s s l y  t r a n s -

f e r r e d -  i p  w r i t i n g  s i g n e d  b y  t h e  g r a n t o r  o r  t K e  g r a n t o r ’ s  a u t h o r i z e d  

a g e n t . .

( c )  T h i s  s e c t i o n  m a y  n o t  b e  c o n s t r u e d  t o  p r o h i b i t  t h e  f a i r  u s e

' o f  a  w o r k  o f  a r t  ^ a r ) x .o  c o n f l i c t  w i t h  f e d e r a l  c o p y r i g h t  l a w .

S e c .  4 5 . 6 7 . 1 0 0 .  D E F I N I T I O N S .  I n  t h i s  c h a p t e r ,  u n l e s s  t h e  c o n ­

t e x t  o t h e r w i s e  r e q u i r e s ,

( 1 )  " a r t i s t "  m e a n s  t h e  c r e a t o r  o f  a  w o r k  o f  a r t  o r ,  i f  

d e c e a s e d ,  t h e  h e i r s  o r  p e r s o n a l  r e p r e s e n t a t i v e s  o f  t h e  c r e a t o r ;

( 2 )  " a r t  d e a l e r "  m e a n s  a  p e r s o n  e n g a g e d  i n  t h e  b u s i n e s s  o f  

s e l l i n g  w o r k s  o f  a r t ,  o t h e r  t h a n  a  p e r s o n  e x c l u s i v e l y  e n g a g e d  i n  t h e  

b u s i n e s s  o f  s e l l i n g  g o o d s  a t  p u b l i c  a u c t i o n ;

( 3 )  " c o n s i g n m e n t "  m e a n s  t h a t  n o  t i t l e  t o  o r  e s t a t e  i n  t h e  

g o o d s  o r  r i g h t  t o  p o s s e s s i o n  s u p e r i o r  t o  t h a t  o f  t h e  c o n s i g n o r  v e s t s  

i n  t h e  c o n s i g n e e - ^ ' h o t w i t h s t a n d - i n g  t h e  c o n s i g n e e ' s  p o w e r  o r  a u t h o r i t y

- 3 - CSHB 5 1 7 (L & C )
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_______________ _________________________  - - _____ J

t o  t r a n s f e r  a n d  c o n v e y ,  t o  t h i r d  p e r s o n ,  a l l  o f  t h e  r i g h t ,  t i t l e  a n d  

i n t e r e s t  o f  t h e  c o n s i g n o r ,  i n  a n d  t o  t h e  g o o d s ;

( 4 )  " c r e d i t o r "  h a s  t h e  m e a n i n g  g i v e n  i n  A S  4 5 . 0 1 . 2 0 1 ;

( 5 )  " r i g h t  o f  r e p r o d u c t i o n "  m e a n s  a  r i g h t  t o  r e p r o d u c e ,  

p r e p a r e  d e r i v a t i v e  w o r k s  o f ,  d i s t r i b u t e  c o p i e s  o f ,  o r  p u b l i c l y  d i s p l a y  

a  w o r k  o f  a r t ;

( 6 )  " w o r k  o f  a r t "  m e a n s  a  p a i n t i n g ,  s c u l p t u r e ,  d r a w i n g ,  

w o r k  o f  g r a p h i c  a r t ,  p h o t o g r a p h ,  o r  c r a f t  w o r k ,  i n  a n y  m e d i u m .
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WORK DRAFT W O R K  D R A F T W O R K  D R A F T

O r i g i n a l  s p o n s o r s :  G ruenberg , G o l l ,
Koponen, e t  a l

V e r s io n  «2
Ford
4 / 9 / 8 6

IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 517 ( J u d i c i a r y )
IN THE LEGISLATURE OF THE STATE OF ALASKA 
FOURTEENTH LEGISLATURE - SECOND SESSION

A BILL
Fo r  an Act e n t i t l e d :  "An Act r e l a t i n g  t o  the  p r i v a t e  s a l e  and consignment

o f  works o f  a r t . "
BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 4 5 . 0 2 . 3 2 6 ( e )  i s  r e p e a l e d  and re en a c te d  t o  r e a d :
( e )  When an a r t i s t  d e l i v e r s  a work o f  a r t  t o  an a r t  d e a l e r  as 

d e s c r ib ed  i n  AS 4 5 , 6 7 . 0 1 0 ,  the a r t  d e a l e r  s h a l l  p r om in e n t l y  d i s p l a y  a 
s ign  s t a t i n g  s u b s t a n t i a l l y ,  "Works o f  a r t  f o r  s a l e  a r e  on c on s ign ­
m en t . "  Works o f  a r t  on consignment a r e  n o t  s u b j e c t  t o  the  c la im s  o f  
the  a r t  d e a l e r ' s  c r e d i t o r s .

^ Sec-—2-.-— /rS~~45T09: 114 ( a) i s  amended to  r e a d : "
) A p e rson  who d e l i v e r s  goods unde r a cons ignment ,  o t h e r  thg j r  

a consigntoeh< under AS 4 5 . 0 2 . 3 2 6 ( e )  o r  AS 4 5 . 6 7 . 0 1 0 ,  t h a t  [WTJJrCH] i s  
no t  a s e c u r i t y  irTt-e^est and who would be r e q u i r e d  f iLe^ under

\  -V -

AS 4 5 . 0 9 . 1 0 1  - 4 5 \ 0 9 . 5 0 7  cry^ as 40 . uz . jzt> ( c )  •; J )  nas p r i o r i t y  o v e r  a
secured  p a r t y  who i s \ o r  becomes a c c r e d i t o r  ^ f  the cons ignee  and who
would have a p e r f e c t e d  s e c u r i t y  i n t e r e ^ ^ f n ^ t h e  goods i y  they  were the 
p r o p e r t y  o f  the  c on s ign ee ,  a n d ^ a l s o  has p r i o i ' i f y / w i t h  r e s p e c t  to 
i d e n t i f i a b l e  cash p roceeds  per^eivea\on o r  b e f o r e  ^ l i v e r y C Q ^  the goods 
to  a b u ye r ,  i f

( 1 )  ths"  c on s ig n o r  comp l ie s  w l t h \ t h e  f i l i n g  p r o v i s i o n  o f  
AS 4 5 . 1 ) 2 ( 3 )  b e f o r e  the  cons ignee  recei\/ ias p o s s e s s i o n  o f  the
goodsrf^

( 2 )  the c on s ig n o r  g i v e s  n o t i f i c a t i o n  in  w a i t i n g  to  the
h o l d e r  o f  the s e c u r i t y  i n t e r e s t  i f  the  h o l d e r  has f i l e d  a ' f i n a n c in g
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04) the r i ' a t i f  i c a t i o n  s t a t e s
on consignin'

s ta temen t  c o v e r i n g  the  same
e con;

types  o f  goods b e f o r e  the da te  o f  the

f i c a t i o n  
the g o od s ;

( 3 )  the  h o l d e r  o f  the s e c u r i t y  i n t e r e s t  r e c e i v e s  the n o t i -  
j ' r th in  f i v e  y e a r s  b e f o r e  the cons ignee r e c e i v e s  p o s s e s s i o n  ol

d e l i v e r  good 
i tem  o r  type 

/  * Sec. 3 .  AS 45 .0 9^
(c )  When an 

d e sc r ib ed  i n  AS 4X^67 .010  
s a l e  o r  r e s a  
c l a i

t h a t / £ h e  c o n s ig n o r  expec ts  to 
.gnee, d e s c r i b i n g  the .goods by

14 i s  amepded by^^dding a new su b se c t i o n  to  r e a d :
w’o r .k^ o f  a r t  f o r  an a r t i s t  as 

eeds due 'bok. the a r t i s t  f r om  the 
o r^ s j i b o r d in a t e  to a 

c r e d i t o r s .
* S e c . - 3 .  AS 45 i s  amended by adding a new ch ap te r  t o  read's,

r CHAPTER 67 .  ARTISTS AND WORKS OF ART.
Sec. 4 5 . 6 7 . 0 1 0 .  ARTISTS AND ART DEALER RELATIONSHIPS. ( a )  When 

an a r t i s t  d e l i v e r s  o r  causes to  be d e l i v e r e d  a work o f  a r t  o f  the 
a r t i s t ' s  own c r e a t i o n  t o  an a rc  d e a l e r  f o r  the purpose o f  s a l e ,  o r  
e x h i b i t i o n  and s a l e ,  on a commiss ion , f e e ,  o r  o t h e r  b a s i s  o f  compen­
s a t i o n ,  the accep tance  o f  the. work o f  a r t  by the a r t  d e a l e r  i s  a
consignment , and

( 1 )  the a r t  d e a l e r  i s ,  w i th  r e s p e c t  t o  the work o f  a r t ,  the 
agent o f  the  a r t i s t ;

( 2 )  the  work o f  a r t  i s  t r u s t  p r o p e r t y  in  the hands o f  the
a r t  d e a l e r  f o r  the  b e n e f i t  o f  the a r t i s t ;  and

t'3) p roceeds  f rom  the  s a l e  o f  the work o f  a r t  a r e  t r u s t
- funds  i n  the  hands o f  the  a r t  d e a l e r  f o r  the b e n e f i t  o f  the  a r t i s t .

(b )  A work o f  a r t  i n i t i a l l y  r e c e i v e d  as a consignment remains 
t r u s t  p r o p e r t y  n o tw i th s t a n d in g  the subsequent pu rchase o f  the a r tw o rk  

CSHB 5 1 7 (Jud )
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by the a r t  d e a l e r  d i r e c t l y  o r  i n d i r e c t l y  f o r  the a r t  d e a l e r ' s  own 
account u n t i l  the consignment p r i c e  due t o  the a r t i s t  i s  p a id  in  f u l l .  
I f  the work o f  a r t  i s  r e s o l d  t o  a bona f i d e  t h i r d  p a r t y  b e f o r e  the 
a r t i s t  has been p a id  i n  f u l l ,  the  p roceeds  o f  the r e s a l e  a re  t r u s t  
funds i n  the hands o f  the  a r t  d e a l e r  f o r  the b e n e f i t  o f  the a r t i s t  to 
the e x t e n t  n e c e s s a r y  to  pay any b a la nc e  s t i l l  due to  the a r t i s t .  The 
t r u s t e e s h i p  c on t inu e s  u n t i l  the f i d u c i a r y  o b l i g a t i o n  o f  the a r t  d e a l e r  
w i th  r e s p e c t  t o  the t r a n s a c t i o n  i s  d i s ch a rg ed  i n  f u l l .

Sec . 4 5 . 6 7 . 0 2 0 .  WAIVER. ( a )  A p r o v i s i o n  o f  a c o n t r a c t  o r  
agreement whereby the a r t i s t  wa ives  a p r o v i s i o n  o f  AS 4 5 . 6 7 . 0 1 0  i s  
v o id  excep t as p ro v id ed  in  t h i s  s u b s e c t i o n .  An a r t i s t  may waive the 
p r o v i s i o n s  o f  AS 4 5 . 6 7 . 0 1 0 ( a ) ( 3 )  i f  the w a iv e r  i s  c l e a r ,  c onsp icuous ,  
and ag reed  to  i n  w r i t i n g  by the a r t i s t .  A w a ive r  under t h i s  subsec ­
t i o n  i s  n o t  v a l i d  w i th  r e s p e c t  to  the p roceeds  o f  a work o f  a r t  i n i ­
t i a l l y  r e c e i v e d  as a consignment but sub sequen t ly  pu rchased by the a r t  
d e a l e r  d i r e c t l y  o r  i n d i r e c t l y  f o r  the a r t  d e a l e r ' s  own accoun t .

( b )  A w a iv e r  under ( a )  o f  t h i s  s e c t i o n  may no t  i n u r e  t o  the
b e n e f i t  o f  the a r t  d e a l e r ' s  c r e d i t o r s  i n  a manner t h a t  i s  i n c o n s i s ­
t e n t  w i th  the a r t i s t ' s  r i g h t s  under AS 4 5 . 6 7 . 0 1 0 .

Sec. 4 5 . 6 7 . 0 3 0 .  RETURN TO ARTIST. Un le ss  the a r t i s t  and a r t  
d e a l e r  have o th e rw is e  ag reed  in  w r i t i n g ,  the a r t  d e a l e r  s h a l l  r e t u r n  
an u n so ld  work o f  a r t  on demand o f  the a r t i s t .

Sec . 4 5 . 6 7 . 0 4 0 .  APPLICABILITY. ( a )  The p r o v i s i o n s  o f  AS 4 5 . -
6 7 . 0 1 0 ,  4 5 . 6 7 . 0 2 0 ,  and 4 5 . 6 7 . 0 3 0  may n o t  be con s t ru ed  to  have ‘an
e f f e c t  upon a w r i t t e n  o r  o r a l  c o n t r a c t  o r  ar rangement i n  e x i s t e n c e  on 
the  e f f e c t i v e  date  o f  t h i s  s e c t i o n ,  excep t by the mutua l  w r i t t e n  
consen t o f  the p a r t i e s .

(b )  The p r o v i s i o n s  o f  AS 4 5 . 6 7 . 0 1 0  and 4 5 . 6 7 . 0 2 0  app ly  n o tw i t h ­
s tand ing  the absence o f ,  o r  a c o n f l i c t  w i th ,  a w r i t t e n  agreement
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between the a r t i s t  and the  a r t  d e a l e r  conce rn ing  any m a t t e r  cove red  by 
AS 4 5 . 6 7 . 0 1 0  and 4 5 . 6 7 . 0 2 0 .  I n  the event o f  a c o n f l i c t  between 
AS 4 5 . 6 7 . 0 1 0 ,  4 5 . 6 7 . 0 2 0 ,  o r  4 5 . 6 7 . 0 3 0  and AS 45 .0 1  - AS 4 5 . 0 9  (Un i fo rm  
Commercial Code) o r  o t h e r  p r o v i s i o n  o f  law, the  p r o v i s i o n s  o f  AS 4 5 . -
6 7 . 0 1 0 ,  4 5 . 6 7 . 0 2 0 ,  and 4 5 . 6 7 . 0 3 0  gove rn .

Sec. 4 5 . 6 7 . 0 5 0 .  RIGHT TO REPRODUCE WORKS OF ART. ( a )  When a 
work o f  a r t  i s  s o l d  o r  o th e rw is e  t r a n s f e r r e d  by o r  on b e h a l f  o f  the 
a r t i s t  who c re a te d  i t ,  o r  the  h e i r s  o r  p e r s o n a l  r e p r e s e n t a t i v e s  o f  the 
a r t i s t ,  the r i g h t  o f  r e p r o d u c t i o n  i s  r e s e r v e d  to  the g r a n t o r  u n t i l  i t  
passes  i n t o  the p u b l i c  domain by a c t  o r  o p e r a t i o n  o f  law , u n le s s  the 
r i g h t  i s  s oone r  e x p r e s s l y  t r a n s f e r r e d  by an in s t rum en t ,  n o t e ,  o r
memorandum in  w r i t i n g  s igned  by the owner o f  the r i g h t  o r  an a u t h o r ­
i z ed  agent o f  the owner.

(b )  When an e x c l u s i v e  o r  n o n e x c lu s i v e  conveyance o f  a r i g h t  o f  
r e p r o d u c t i o n  i s  made by the  h o l d e r  o f  the r i g h t ,  o r  the  h o l d e r ' s  
a u th o r i z e d  agen t ,  ownersh ip  o f  the  p h y s i c a l  a r t  work i s  presumed to 
remain w ith  and be r e s e r v e d  to  the  g r a n t o r  u n le s s  e x p r e s s l y  t r a n s ­
f e r r e d  in  w r i t i n g  s igned  by the g r a n t o r  o r  the g r a n t o r ' s  a u th o r i z e d  
a g e n t .

( c )  Th is  s e c t i o n  may n o t  be con s t ru ed  t o  p r o h i b i t  the  f a i r  use
o f  a work o f  a r t  o r  t o  c o n f l i c t  w i th  f e d e r a l  c o p y r ig h t  law.

Sec. 4 5 . 6 7 . 1 0 0 .  DEFINITIONS. I n  t h i s  c h a p t e r ,  u n l e s s  the con­
t e x t  o th e rw is e  r e q u i r e s ,

( 1 )  " a r t i s t "  means the  c r e a t o r  o f  a work o f  a r t  o r ,  i f  
deceased , the h e i r s  o r  p e r s o n a l  r e p r e s e n t a t i v e s  o f  the c r e a t o r ;

( 2 )  " a r t  d e a l e r "  means a p e rson  engaged i n  the b u s in e s s  o f  
s e l l i n g  works o f  a r t ,  o t h e r  than a p e rson  e x c l u s i v e l y  engaged i n  the 
bu s in e s s  o f  s e l l i n g  goods a t  p u b l i c  a u c t i o n ;

( 3 )  "cons ignmen t"  means th a t  no t i t l e  to  o r  e s t a t e  i n  the 
CSHB 5 1 7 (Jud )  - 4 -
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goods o r  r i g h t  t o  p o s s e s s i o n  s u p e r i o r  to  th a t  o f  the c o n s ig n o r  v e s t s  
in  the cons ignee ,  n o tw i th s t a n d in g  the c o n s ig n e e ' s  power o r  a u t h o r i t y  
t o  t r a n s f e r  and convey , t o  t h i r d  p e r s o n ,  a l l  o f  the r i g h t ,  t i t l e  anc 
i n t e r e s t  o f  the c o n s ig n o r ,  i n  and to  the goods ;

( 4 )  " c r e d i t o r "  has the meaning g iven  i n  AS 4 5 . 0 1 . 2 0 1 ;
( 5 )  " r i g h t  o f  r e p r o d u c t i o n "  means a r i g h t  t o  r ep roduce ,  

p re p a re  d e r i v a t i v e  works o f ,  d i s t r i b u t e  c op ie s  o f ,  o r  p u b l i c l y  d i s p l a y  
a work o f  a r t ;

( 6 )  "work o f  a r t "  means a p a i n t i n g ,  s c u l p t u r e ,  drawing , 
work o f  g raph ic  a r t ,  p ho tog raph ,  o r  c r a f t  work , i n  any medium.
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C O M M I T T E E S

HOUSE HEALTH. EDUCATION 
AND SOCIAL SERVICES 

(Co-Chairman)
HOUSE JUDICIARY 

HOUSE COMMUNITY AND 
REGIONAL AFFAIRS

S t a t e  o f  A l a s k a

Representative Max F. Gruenberg, Jr.
District 11 

Spenard, Upper Midtown Anchorage

P O U C H  v
J U N E A U .  A L A S K A  9 9 8 1 1

( 9 0 7 )  4 6 5 - 4 9 6 8

914 CLAY COURT 
ANCHORAGE. ALASKA 99503 

(907) 276-6844

MEMORANDUM 

TO:

FROM:

DATE:

RE:

HOUSE LABOR AND COMMERCE COMMITTEE MEMBERS 

REPRESENTATIVE MAX F. GRUENEBRG, JR.

FEBRUARY 8, 1986

HB 517 RELATING TO THE PRIVATE SALE AND CONSIGNMENT 
OF WORKS OF AP.T

THIS BILL WAS ADAPTED FOR ALASKA LAW FROM TWO NEW YORK 
STATUTES PASSED IN 1966. IT IS INTENDED TO PROTECT ARTISTS IN 
THEIR DEALINGS WITH ART DEALERS BY PROVIDING THAT ARTWORK 
DELIVERED FOR SALE CONSTITUTES A TRUST FOR THE BENEFIT OF THE 
ARTIST AND PROTECTS SALE PROCEEDS FROM THE CREDITORS OF THE 
ART DEALER. THE BILL WOULD ALSO GUARANTEE REPRODUCTION RIGHTS 
IN STATE STATUTE.

THE PROPOSED DRAFT COMMITTEE SUBSTITUTE REFLECTS TWO CHANGES 
RECOMMENDED BY ARTISTS WHO HAVE REVIEWED THE BILL:

1. PAGE 2, LINES 18-20 PROVIDES THAT AN ART DEALER MUST 
RETURN UNSOLD ARTOWRK ON DEMAND TO THE ARTIST IF 
CONSISTENT WITH ANY WRITTEN AGREEMENTS.

2. PAGE 4, LINE 9 REPEALS AN EXISTING SUBSECTION IN THE 
UNIFORM CORPORATION CODE WHICH IS SIMILAR TO PROPSED 
LANGUAGE IN SECTION 1.

THE BILL HAS BEEN WIDELY DISTRIBUTED BY THE SPONSORS TO 
ARTISTS AND ART DEALERS IN THE STATE AND HAS RECEIVED POSITIVE 
FEEDBACK. IT IS SUPPORTED BY THE INSTITUTE OF ALASKA NATIVE 
ARTS AND THE ALASKA STATE COUNCIL ON THE ARTS.



R. T. Wallen 
P. 0 .  Box 1063- 
Juneau, Alaska, 99802

Rep. Max Gruenberg 
Pouch V 
State Capitol 
Juneau, Alaska, 99811

• 1 a.
\ f - u -

February 9, 1986

Dear Max,
I very much appreciate the e f f o r t s  o f  the sponsors o f  th is  a r ts  • 

b i l l .  I think i t  is  going to c l a r i f y  some rather vague areas concerning 
the rights and re spons ib i l i t ie s  o f  a r t i s t s ,  a r t  dealers and a r t  patrons. 
The section o f  the b i l l  in which I am most interested is  45. 67. 020, the 
section dealing with the r ight to reproduce works o f  a r t .

Whenever an a r t i s t  creates a series o f  or ig ina l p r in t s ,  from a stone 
or metal p la te ,  f o r  example, or v/hen he reproduces a painting with a series 
o f  p r in ts ,  or makes a series o f  castings from a mold, the a r t i s t  may e lect 
to mark these o r ig ina l  p r in ts ,  or reproductions, or castings with the le t t e r  
"c" enclosed in a c i r c l e ,  fol lowed by his i n t i t i a l s  and the year date. This 
copyright symbol and i n i t i a l s  and date proclaim his " in tent to copyright" and 
proclaim his r igh ts  under Federal Copyright Law. The system functions well with 
works o f  a r t  which appear as mult iple images o r forms since everyone, a r t i s t ,  
dealer and buyer understand, by the fac t  o f  the copyright signal appearing on 
the art that certa in  r ights to the reproduction o f  that work have been established.

Original works, however, one o f  a kind works, whether they be paintings, 
or drawings o r  scu lptures , often do not bear the copyright symbol because the 
a r t i s t  has not reproduced them, and does not intend that they be reproduced.
In fact ,  the a r t i s t ,  although he has the option o f  marking the work with the 
copyright symbol, o ften w i l l  not do so because the appearance o f  the copyright 
symbol on an o r ig in a l  work implies that i t  has been reproduced, o r  might be 
reproduced in the fu tu re ,  and the mark might thus a f fe c t  the value o f  the work 
both aes the t ica l ly  and commercially. As I understand Federal Copyright Law, 
the a r t i s t  has so le  r ights to reproduction o f  an o r ig ina l work o f  his own a r t  
regardless o f  whether he has marked i t  with the copyright symbol. However, the

which addresses the problem and spe l ls  out the legal r ights o f  a r t i s t s  in regards, 
to the reproduction o f  the i r  works o f  a r t .  I think the fa i rness  o f  the theory 
o f  this section o f  o f  the b i l l  is re f lec ted  in Federal Copyright Law, in the 
legal rights o f  authors to the i r  printed works, and in the lega l r ights that 
pertain 
on.

;rtain to many kinds o f  design.work, such as achitecture, boat design and so.. ’ . . •_
>• ! ' V - i - - T "
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As a state law, th is  is close to home, and every person se r ious ly  
involved in the a r t  world here in the state w i l l  be f am i l i a r  with it.
As an a r t i s t  who has had to deal with copyright re lated issues a number 
o f  times in my ca ree r ,  and who has business with many d i f f e r e n t  a r t  dea lers , 
ar'd v/ho is often asked by patrons about the i r  rights in regard to a work o f  
a r t ,  I see great value in th is b i l l  and benefits to a r t i s t ,  dea ler and buyer 
a l ike . I t  goes a long way in c le a r ly  establishing the ground ru les .

R. T. Wallen
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AN ACT RELATING TO THE PRIVATE SALE AND CONSIGNMENT OF WORKS OF ART.
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CO-SPONSORS: GOLL,KOPONEN,LARSON,JENKINS,TAYLOR,HURLEY,HANLEY,NAVARRE
MILLER.MM
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CURRENT STATUS: (S) RLS

DATE PAGE ACTION
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04/18/86 (H) 2779 RECON TAKEN UP - IN THIRD READING
04/18/86 (H) 2780 RETURN TO SECOND FOR AM 1 UNAN CONSENT
04/18/86 (H) 2780 AM NO 1 ADOPTED Y17 N15 X5 A3
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04/18/86 (H) 2781 PASSED ON RECONSIDERATION Y27 N5 X5 A3
04/18/86 (H) 2785 TRANSMITTED TO (S)
04/21/86 (S) 2414 READ THE FIRST TIME - REFERRAL(S)
05/08/86 (S) 2678 L&C RPT SCS 2DP 1NR
05/11/86 (S) 2831 FIN RPT 6DP L&C SCS
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T h i s  b i l l  s e t s  o u t  some o f  the p r o p e r t y  r i g h t s  o f  
a r t i s t s ,  p r o v i d i n g  f o r  the s a l e  and cons ignment o f  wo rks  o f  a r t  
unde r  T i t l e  4 5 .  The b i l l ,  which adds a new Chap te r  t o  t h i s  
T i t l e ,  does  n o t  c o n t a i n  p e n a l t y  p r o v i s i o n s .  Any d i s p u t e s  a r i s i n g  
f r om  the  p r o v i s i o n s  o f  the b i l l  w ou ld  be c i v i l  m a t t e r s  between 
p r i v a t e  p a r t i e s  and wou ld  n o t  i n v o l v e  the Depa r tmen t o f  Law.
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S T A T E  O F  A L A S K A  1987 L E G IS L A T IV E  S E S S IO N
F IS C A L  N O T E

REQUEST: Bill Vers ion: 
Publish D a t e :

HB3

Revision D a te : __________________________________
Title f 'An A c t  r e l a t i n g  t o  t h e  p r i v a t e  
s a l e  a n d  c o n s i g n m e n t :  o f  w o r k s  o f  a r t . '1
Sponsor : R e a r .  G r u e n b e r g __________________
Requestor: H o u s e  L a b o r  a n d  Commerce______

Agency Affected: D e p a r t m e n t  o f  Law 
BRU : L e g a l  S e r v i c e s ______________

Components : 02312.S iP P S ______________

E X P E N D I T U R E S / R E V E N U E S :  (Thousands of Dollars)

OPERATING FY 37 FY 38 FY 89 FY 90 FY 91 FY 92
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING - 0 - - 0 - - 0 - i 0 1 t 0 1 - 0 -

C.APITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

- 0 - i 0 1 I 0 1 - 0 - - 0 - - 0 -

1

P O S I T I O N S :

FULL-TIME
PART-TIME
TEMPORARY

- 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

ANALYSIS : (Attach a separate page if necessary)

P l e a s e  s e e  a t t a c h e d  a n a l y s i s .

R i c h a r d  I .  P e g u e s , ^ D i r e c t o rPrepared b y : ------------------------------------------------
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C O N T I N U A T I O N  o f  F I S C A L  N O T E  A N A L Y S I S
F o r  B i l l /R e s o lu t io n  N o . HB3________

Th-Lo b i l l  sets out some o f  the property r ights c f  a r t i s t s ,  
providing f o r  the sa le and consignment o f  works o f  a r t  under T i t l e  45. 
The b i l l ,  which adds a new Chapter to this T i t l e ,  does r o t  contain 
penalty p rov is ions . Any disputes a r is ing  from the provis ions o f  the 
b i l l  would be c i v i l  matters between private pa r t ie s  and would not 
involve the Department o f  Law.




