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5-0242
Chenoweth
4/15/88
Original sponsors: Donley, Collins,
Martin, et al.
IN THE HOUSE
CS FOR HOUSE BILL NO. 296 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to victims of crime, claims by

victims of crime arising from criminal conduct, and
service of process on prisoners; and amending Rules
32(d)(1) and 35 of the Alaska Rulesof Criminal
Procedure.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 12.61 is amended by adding a new section to read:

Sec. 12.61.100. SHORT TITLE. This chapter may be cited as the
"Alaska Crime Victim"s Rights Act."”

* Sec. 2. AS 09.05 1is amended by adding a new section to read:

Sec. 09.05.050. SERVICE OF PROCESS ON PRISONERS. (€)) In a
civil action against a person committed to the custody of the commis—
sioner of corrections under state law, the summons may be served on
the commissioner of corrections. Service of the summons 1is made by
registered mail or delivery of a copy of it to the commissioner of
corrections. The commissioner shall keep a record of each process
served under this section and the day and hour of service. This
service is sufficient service on the prisoner.

(b) The commissioner of corrections shall deliver a notice of
the service and a copy of the summons to the prisoner within 10 days
after the dateof service.

(©) The commissioner of corrections shall make an affidavit
showing that service of the summons on the defendant has been made as
provided in (b) of this section. The affiant shall attach to the

-1- CSHB 296( )
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affidavit a copy of the summons and shall file the affidavit and
attached papers with the court having jurisdiction of the cause.

(d) The court in which the action is pending may order an exten—
sion of time necessary to give the defendant reasonable opportunity to
defend the action.

(e) The state may not be held liable in damages for the commis—
sioner®s failure to comply with the requirements of this section.

* Sec. 3. AS 09.38.065(a) 1is amended to read:

(@) Notwithstanding other provisions of this chapter,

&H) a creditor may make a levy against exempt property of
any kind to enforce a claim for

(A) child support;

(B) unpaid earnings of up to one month"s compensation
or the full-time equivalent of one month"s compensation for
personal services of an employee; or

(C) state or local taxes; [AND]

(2) a creditor may make a levy against exempt property to
enforce a claim for

(A) the purchase price of the property or a loan made
for the express purpose of enabling an individual to purchase the
property and used for that purpose;

(B) labor or materials furnished to make, repair,
improve, preserve, store, or transport the property; and

(C) a special assessment imposed to defray costs of a
public improvement benefiting the property; and

(©)) a creditor may make a levy against exempt property of
any kind to enforce a claim arising from criminal conduct of the
debtorresulting in a felony conviction except that the debtor 1is
entitled to an exemption in property

CSHB 296( ) -2-



(A) not to exceed an aggregate value of $1,500 chosen

by the individual from the following categories of property:

) household goods and wearing appar!

sonably necessary for one household;

(in) books and musical instruments, if res

held for the personal use of the debtor or a dependent of
the debtor; and
(i11) family portraits and heirlooms of particular
sentimental value to the debtor; and
(B) not to exceed an aggregate value of $1,400 of the

debtor®s implements, professional books, and tools of the trade.

* Sec. 4. AS 12.47 is amended by adding a new section to read:

Sec. 12.47.095. NOTICE TO VICTIMS. (@ If an offender has been
committed to the custody of the commissioner of health and social
services under AS 12.47.090, the victim of the offense is entitled to
notice of a pending change in the status of the offender. The commis—
sioner of health and social services shall give notice as required by
this section if

(1) the offender has been continued in commitment following
expiration of the maximum term of imprisonment under AS 12.47.090(f)
and the commissioner petitions for release of the offender;

(2) the court is to consider modification of an order of
conditional release for the offender under AS 12.47.092(e);

(©) a court 1is to consider conditional vrelease of the
offender under AS 12.47.090(k) and 12.47.092(a); or

(4) the offender petitions for discharge under AS 12.47.-
092(fF).

(b) If the victim has died, 1is a minor, or 1is incapacitated,

commissioner of health and social services shall give notice, when

-3- CSHB 296( )
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required by (a) of this section, to the victim"s spouse, parent,
child, brother, sister, aunt, uncle, parent-in-law, brother-in-law,
sister-in-law, or legal guardian.

(c) The commissioner of health and social services 1is required
to give notice of a change 1in the status of an offender under this
section only if the victim or a person entitled to notice under (b) of
this section has requested notice of the change.

(d) A victim, or a person who is entitled to notice under (b) of
this section, shall maintain a current, valid mailing address on file
with the commissioner of health and social services. The address of
record is the address for all communication of notice required by this
section. Mail that 1is transmitted by the commissioner to the address
of record satisfies the legal requirements with respect to notice
under this section.

Sec. 5. AS 12.55.022 is amended by adding new subsections to read:

(b) The victim has the right to submit or make a written or oral
statement to the probation officer for use by that officer 1in prepar—
ing a presentence investigation report concerning the defendant. The
probation officer shall inform the victim of that right.

(©) IfT the victim requests, the victim™s written statement must
be included in the presentence investigation report.

Sec. 6. AS 12.55.088 1is amended by adding new subsections to read:

(d When an individual convicted of a crime against a person
files a motion to modify a sentence, the court shall, if feasible
given the time constraints and circumstances of the motion, send a
copy of the motion to the Department of Corrections sufficiently in
advance of any scheduled hearing so as to enable the department to
notify the victim of the crime of the right to comment in writing as

set out in (e) of this section. When an individual convicted of a
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crime against a person files a motion to reduce a sentence, the court
shall send a copy of the motion to the Department of Corrections
sufficiently in advance of any scheduled hearing so as to enable the
department to notify the victim of the crime of the right to comment
in writing as set out in (e) of this section.

(e) Upon request of the victim, 1in the case of an individual
convicted of a crime against a person, the Department of Corrections
shall send to the victim a copy of a motion to modify or reduce a
sentence upon receipt from the court. The Department of Corrections
shall also notify the victim of the right to comment in writing to the
court on the motion to modify or reduce a sentence.

(f) The court shall provide copies of the victim®"s comments to
the person filing the motion to reduce or modify a sentence, or to the
person®s attorney.

(g) The court shall consider the victim®s comments when rele—
vant, and any response offered by the person filing the motion, 1in
deciding whether to reduce or modify a sentence.

(h) It is the responsibility of the victim to keep the Depart—
ment of Corrections apprised of the victim®"s current mailing address.
The address of the victim may not be disclosed to the person filing
the motion under (d) of this section or the person®s attorney.

* Sec. 7. AS 12.55.185(11) 1is amended to read:

(1D "victim” means a natural person against whom th
fense has been perpetrated; |[THE VICTIM OF THE OFFENSE OR,] 1if the
person [VICTIM] has died, 1is a minor, or is incapacitated”™ the term
includes the person®s [AlL spouse, parent, child, brother, sister”?
aunt, uncle, parent-in-law, brother-in-law, sister-in-law, or legal
guardian [OF THE VICTIM].

* Sec. 8. AS 12.55.185 1is amended by adding a new paragraph to read:

5 r»c»po qw i
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(12) "crime against a person” has the meaning given in
AS 33.30.901.
Sec. 9. AS 12.61.010(a) 1is amended to read:
(@ Victims of crimes have the following rights «

(1) the right to be 1informed by the appropriate law en—
forcement agency or the prosecuting attorney of the dates of all
criminal proceedings 1involving the defendant relating to the case in
which the victim is involved;

(2) the right to be notified that a sentencing hearing or a
court proceeding to which the victim has been subpoenaed will not
occur as scheduled;

(3) the right to receive protection from harm and threats
of harm arising out of cooperation with law enforcement and prosecu—
tion efforts, and to be provided with information as to the protection
available;

(4) the right to be informed of the procedure to be fol—
lowed to apply for and receive any victim compensation under AS 18.67;

(5) at the request of the prosecution or a law enforcement
agency, the right to cooperate with the criminal justice process
without loss of pay and other employee benefits and without interfer—
ence in any form by the employer of the victim of crime; [AND]

(6) the right to obtain access to immediate medical assis—
tance and not to be detained for an unreasonable length of time by a
law enforcement agency before having medical assistance administered;
however, an employee of the law enforcement agency may, if necessary,
accompany the person to a medical facility to question the person
about the criminal 1incident if the questioning does not hinder the
administration of medical assistance”

(7) the right to make a written or oral statement for use

ooC.f \
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in preparation of the defendant®"s presentence report, and to appear
personally at the defendant®s sentencing hearing to present a written

or oral statement; and

€)) the right to obtain from the prosecuting attot

any time after the defendant®"s conviction a copy of the record of all
the defendant®s convictions.
* Sec. 10. AS 12.61 1is amended by adding new sections to read:
Sec. 12.61.015. DUTIES OF PROSECUTING ATTORNEY. €)) Upon the

request of the victim of a crime, the prosecuting attorney shall

(@) confer with the victim about the victim®s testimony
before the selection of the jury and the trial of the defendant;

(2) in a manner reasonably calculated to give prompt actual
notice, notify the victinm

(A) of the defendant®s conviction and the crimes for
which the defendant was convicted;

(B) of the victim®s right to make a written or oral
statement for use in preparation of the defendant"s presentence
report, and to appear personally at the defendant®s sentencing
hearing to present a written or oral statement;

(C) of the address and telephone number of the office
that will prepare the presentence report; and

(D) of the time and place of the sentencing proceed—

(3 notify thevictim in writing of the final disposition
of thecase within 30 days after final disposition of the case.
(b) The notice given under (a)(2) of this section shall inform
the victim that the victim®"s statement may contain any relevant infor-
mation including

(1) an explanation of the nature and extent of physical,

7 rcuTi oga/ \
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psychological, or emotional harm or trauma suffered by the victinm;

(2) an explanation of the extent of economic loss or prop-
erty damage suffered by the victim;

(3) an opinion of the need for and extent of restitution
and whether the victim has applied for or received compensation for
Loss OI damage; and

(A) the victim"s recommendation for an appropriate sen-
tence.

Sec. 12.61.017. INTERFERENCE BY VICTIM"S EMPLOYER. () An
employer may not discipline or threaten to discipline the victim of a
crime because the victim issubpoenaed or requested by theprosecuting
attorney to attend acourt proceeding for the purpose ofgiving testi—
mony.

() In (@) of this section, "discipline™ means action affecting
the employment status of and wages and benefits payable to the victim,
including

(1) the victim®"s demotion or suspension;

2 the victim®s dismissal from employment; or

(€)) the victim"s loss of pay or benefits, except pay and
benefits that are directly attributable to the victim®s absence from
employment to attend the court proceeding.

(c) A person who violates (a) of this section is guilty of a
class B misdemeanor.

Sec. 11. AS 33.16.120(c) 1is amended to read:

(c) Thevictim has a right to comment”™ in writing or 1in person,
on theproposed action of the parole board. Copies of any written
[THE] comments shall be provided to the prisoner and the prisoner®s
attorney before action by the board. Notwithstanding AS 33.16.-

900(10), 1if the victim has died, 1is a minor, or is 1incapacitated, the

CSHB 296( ) _8-
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*

victim®"s spouse, parent, child, brother, sister, aunt, uncle, parent-
in-law, brother-in-law, sister-in-law, or Jlegal guardian may not
exercise the right provided under this subsection.

Sec. 12. AS 33.16.120(e) is amended to read:

(e) Upon request of the victim, [IF THE BOARD DECIDES TO RELEASE
ON PAROLE A PRISONER WHO IS CONVICTED OF A CRIME AGAINST A PERSON,]
the board shall make every reasonable effort to notify the victim of
its decision to grant or deny discretionary parole as soon as prac—
ticable [BEFORE THE PRISONER®"S RELEASE DATE]. Notification under this
subsection must 1include the expected date of the prisoner®s release,
the geographic area 1in wnich the prisoner is required to reside, and
other pertinent information concerning the prisoner™s conditions of
parole that may affect the victim.

Sec. 13. AS 33.16.180 1is amended by adding new subsections to read:

(b) The commissioner shall provide to the victim of a crime the
address of a prisoner who has been released on discretionary or manda—
tory parole if

€H) the crime victim requests the residence address in
writing; and

(2) the commissioner is satisfied that the crime victim has
filed a civil action and that having the residence address 1S neces—
sary in order for the victim to serve process in that civil action on
the parolee.

(c) When required by (b) of this section, the commissioner shall
furnish the address at which the parolee is directed to reside under
AS 33.16.150(a)(6) wor, 1if that place of residence has changed, the
change in the place of the parolee™s residence.

Sec. 14. AS 33.20.080 1is amended to read:

Sec. 33.20.080. BOARD OF PAROLE TO INVESTIGATE APPLICATIONS FOR

- Q- I AT e — .



10

13

14

15

16

17

18

19

20

22

23

24

25

26

27

28

29

WORK DRAFT WORK DRAFT WORK DRAFT

EXECUTIVE CLEMENCY. The governor may refer applications for executive

clemency to the board of parole. The board shall 1investigate each

case and submit to the governor a report of the 1investigation, to—
gether with all other information the board has regarding the appli-

cant, including comments submitted under (b) of this section.

Sec. 15. AS 33.20.080 1is amended by adding new subsections to read:

(b) Upon request of the victim, 1in the case of an individual
convicted of a crime against a person, the board shall send notice of
an application for executive clemency from the individual to the
victim. The victim may comment in writing to the board on the appli—
cation for executive clemency.

©) It is the responsibility of the victim to keep the board
apprised of the victim"s current mailing address.

(d) In this section, "crime against a person™ has the meaning
given in AS 33.30.901.

Sec. 16. AS 33.30 1is amended by adding a new section to read:
Sec. 33.30.013. COMMISSIONER TO NOTIFY VICTIMS. (a) The com—
missioner shall notify the victim of an offense if the offender
(1) escapes from custody;
(2) 1is released to the community on a furlough;
(3) 1is released to a correctional restitution center; or
(4) 1is released on an early release program.

(b) If the victim has died, 1is a minor, or 1is incapacitated, the
commissioner shall give notice, when required by (a) of this section,
to the victim"s spouse, parent, child, brother, sister, aunt, uncle,
parent-in-law, brother-in-law, sister-in-law, or legal guardian.

(c) The commissioner is required to give notice of a change in
the status of an offender under this section only if the victim or a

person entitled to notice under (b) of this section has requested

CSHB 296( ) -10-
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notice of the change.

(d) A victim, or a person who is entitled to notice under (b) of
this section, shall maintain a current, valid mailing address on file
with the commissioner. The address of record is the address for all
communication of notice from the department required by this section.
Mail that 1is transmitted by the commissioner to the address of record
satisfies the legal requirements with respect to notice under this

section.

* Sec. 17. AS 4A.41.020 1is amended by adding a new subsection to read:

(c) To ensure that victims of crimes receive information about
the entitlements and services that are provided to victims of crimes
by law, the Department of Public Safety shall establish and maintain a
victim assistance program. The victim assistance program shall con-
sist of a victim assistance supervisor, who 1is an employee of the
department, and volunteers. The victim assistance supervisor shall

(1) manage the victim assistance program;

(2) recruit volunteers and train them to provide informa—
tion and assistance to victims of crime; and

(3) provide direction to and make periodic evaluations of
the volunteers.
Sec. 18. AS 47.10 is amended by adding a new section to read:

Sec. 47.10.072. VICTIM®S ACCESS TO HEARING. The victim of a
crime committed by a minor who 1is scheduled for a hearing under
AS 47.10.070 may request the court to attend the hearing. If the
victim requests, the Department of Health and Social Services shall
assist the victim in preparing a written submission to the court
requesting access to the hearing. The Department of Health and Social
Services shall make reasonable efforts to inform victims of the avail —

ability of this assistance. In this section, "victim” has the meaning
11 rcuB nact \
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given in AS 12.55.185(11).
* Sec. 19. Rule 32(d)(1), Alaska Rules of Criminal Procedure, is amend—
ed to read:

€D WHEN MADE. The probation service shall make presentel
investigation and report before the court imposes sentence or grants
probation. The presentence investigation and report shall be complet—
ed and made available to the court and the attorneys for the parties
before the time of the aggravator and mitigator hearing and sentenc—
ing. The report shall not be submitted to the court or its contents
disclosed to any one except counsel unless the defendant has tendered
a plea of guilty or nolo contendere or has been found guilty. The
court may utilize the report in determining if a bargained sentence
recommendation will be followed pursuant to Rule 11. In the event the
attorneys for the parties request the preparation of a presentence
report to aid them in plea bargaining the court may order such report
to be made prior to the time stated in this rule.

* Sec. 20. Rule 35, Alaska Rules of Criminal Procedure, 1is amended by
adding new subsections to read:

(©) When an 1individual convicted of a crime against a
files a motion to modify a sentence under this rule, the court shall,
if feasible given the time constraints and circumstances of the mo—
tion, send a copy of the motion to the Department of Corrections
sufficiently in advance of any scheduled hearing so as to enable the
department to notify the victim of the crime of the right to comment
in writing, as required by AS 12.55.088(e) and set out in (d) of this
rule. When an individual convicted of a crime against a person Tfiles
a motion to reduce a sentence under this rule, the court shall send a
copy of the motion to the Department of Corrections sufficiently in
advance of any scheduled hearing so as to enable the department to

CSHB 296¢( ) -12-
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notify the victim of the crime of the right to comment in writing, as
required by AS 12.55.080(e) and set out in (d) of this rule.

(d) Upon request of the victim, 1in the case of an individual
convicted of a crime against a person, the Department of Corrections
shall send to the victim a copy of a motion to modify or reduce a
sentence upon receipt from the court. The Department of Corrections
shall also notify the victim of the right to comment in writing to the
court on the motion to modify or reduce a sentence.

(e) The court shall provide copies of thevictim®s comments to
the person filing the motion to reduce or modify a sentence, or to the
person®s attorney.

(f) The court shall consider the victim"s comments when rele—
vant, and any response offered by the person filing the motion, in
deciding whether to reduce or modify a sentence.

(@) It is the responsibility of the victim to keep the Depart—
ment of Corrections apprised of the victim®"s current mailing address.
The address of the victimmay not bedisclosed to the person filing
the motion or the person®s attorney.

(h) In this rule, "crime against a person" means

(1) a crime as set out in AS 11.41, except custodial inter—
ference under AS 11.41.320 and 11.41.330; or
(2) a crime against a person in this or another jurisdic—
tion having elements substantially identical to those of a crime as
set out in AS 11.41, except custodial interference under AS 11.41.320
and 11.41.330.
* Sec. 21. APPLICABILITY. The provisions of this Act prescribing the
rights of victims of crimes in the course of criminal, civil, and adminis—
trative proceedings apply to proceedings against defendants initiated on or

after the effective date of this Act.
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5-0242N
Chenoweth
3/18/88

BY DONLEY, COLLINS, MARTIN,
GRUENBERG, KOPONEN, DAVIDSON,
ULMER, SITND, MENARD, ZAWACKI,

IN THE HOUSE PHILLIPS, BOUCHER AND HUDSON
SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 296
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to victims pf crime, claims by
victims of crime arising from criminal conduct, and
service of process on prisoners; and amending Rule
32(d)(1) of the Alaska Rules of Criminal Procedure

relating to presentence reports.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 12.61 1is amended by adding a new section to read:

Sec. 12.61.100. SHORT TITLE. This chapter may be cited as the
"Alaska Crime Victim"s Rights Act."”

* Sec. 2. AS 09.05 is amended by adding a new section to read:

Sec. 09.05.050. SERVICE OF PROCESS ON PRISONERS. (€)) In a
civil action against a person committed to the custody of the commis—
sioner of corrections under state law, the summons may be served on
the commissioner of corrections. Service of the summons is made by
registered mail or delivery of a copy of it to the commissioner of
corrections. The commissioner shall keep a record of each process
served under this section and the dav and hour of service. This
service 1is sufficient service on the prisoner.

(b) The commissioner of corrections shall deliver a notice of
the service and a copy of the summons to the prisoner within 10 days
after the date of service.

(©) The commissioner of corrections shall make an affidavit
showing that service of the summons on the defendant has been made as

provided in (b) of this section. The affiant shall attach to the
-1- gcjUR 9QA
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1 affidavit a copy of the summons and shall file the affidavit and
2 attached papers with the court having jurisdiction of the cause.
3 (d) The court in which the action is pending may order an exten-—
4 sion of time necessary to give the defendant reasonable opportunity to
> defend the action.
0 * Sec. 3. AS 09.38.065(a) is amended to read:
! (a) Notwithstanding other provisions of thischapter,
8 €)) a creditor may make a levy against exempt property of
3 any kind to enforce a claim for
1 (A) child support:

(B) unpaid earnings of up to one month"s compensation
L or the full-time -equivalent of one month"s compensation for
13 personal services of an employee; or
1 (C) state or local taxes; [AND]
o ) a creditor may make a levy against exempt property to
16 enforce a claim for
o (A) the purchase price of the property or a loan made
18 for the express purpose of enabling an individual to purchase the
1 property and used for that purpose;
2 (B) labor or materials furnished to make, repair,
a4 improve, preserve, store, or transport the property; and
2 (C) a special assessment imposed to defray costs of a
2 public improvement benefiting the property; and
* (3 a creditor mav make a lew aeainst exempt property cf
] any kind to enforce a claim arising from criminal conduct of the
2 debtor resulting 1in a felony conviction except that the debtor 1is
2! entitled to an exemption 1in property
28 (A) not to exceed an aggregate value of $1,500
29 §

bv the individual from the followine cateeories OFf nrorertv:
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sister-in-law, or legal guardian.

(c) The commissioner of health and social services 1is required
to give notice of a change 1in the status of an offender under this
section only if the victim or a person entitled to notice under (b) of
this section has requested notice of the change.

(d A victim, or a person who is entitled to notice under (b) of
this section, shall maintain a current, valid mailing address on file
with the commissioner of health and social services. The address of
record is the address for all communication of notice required by this
section. Mail that is transmitted by the commissioner to the address
of record satisfies the legal requirements with respect to notice
under this section.

Sec. 5. AS 12.55.022 1is amended by adding new subsections to read:

(b) The victim has the right to submit or make a written or oral
statement to the probation officer for use by that officer in prepar—
ing a presentence investigation report concerning the defendant. The
probation officer shall inform the victim of that right.

(c) If the victim requests, the victim®"s written statement must
be included in the presentence investigation report.

Sec. 6. AS 12.55.185(11) is amended to read:

SSHB 296 -A-

(1D "victim”™ means a natural person against whom the
fense has been perpetrated; |[THE VICTIM OF THE OFFENSE OR,1 if the
person [VICTIM] has died, 1is a minor, or 1is 1incapacitated”™ the term
includes the person®s [A] spouse, parent, child, brother, sister”®
aunt, wuncle, parent-in-law, brother-in-law, sister-in-law, or legal
guardian [OF THE VICTIM].

* Sec. 7. AS 12.61.010(a) 1is amended to read:
(@) Victims of crimes have the following rights:
(€D the right to be informed by the approp



enforcement agency or the prosecuting attorney of the dates of all
criminal proceedings involving the defendant relating to the case in
which the victim is involved;

(2) the right to be notified that a sentencing hearing or a
court proceeding to which the victim has been subpoenaed will not
occur as scheduled;

(3) the right to receive protection from harm and threats
of harm arising out of cooperation with law enforcement and prosecu—
tion efforts, and to be provided with information as to the protection
available;

(A) the right to be informed of the procedure to be fol-—
lowed to apply for and receive any victim compensation under AS 18.67;

(5) at the request of the prosecution or a law enforcement
agency, the right to cooperate with the criminal justice process
without loss of pay and other employee benefits and without interfer—
ence in any form by the employer of the victim of crime; [AND]

(6) the right to obtain access to immediate medical assis—
tance and not to be detained for an unreasonable length of time by a
law enforcement agency before having medical assistance administered;
however, an employee of the law enforcement agency may, if necessary,
accompany the person to a medical facility to question the person
about the criminal incident if the questioning does not hinder the
administration of medical assistance”

(7) the right to make a written or oral statement for use
inpreparation of the defendant®s presentence report, and to appear
personally at the defendant®s sentencing hearing to present a written
or oral statement;

(8) the right toappear personally to make a written or

oral statement to a court for consideration, bv the court if the
5 CCUP oot
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. offender files a motion for a modification or reduction of sentence;

2| (©)) the right to make a written statement to the governor

SJ; for consideration by the governor if

4 (A) the governor considers a pardon,commutation of

> sentence, reprieve,or suspension or remission of afine or

€ forfeiture for the offendpy under AS 33.20.070; or

! (B) the offender applies to the governor for clemency

8 under AS 33.20.080; and

o (10) the right to obtain from the prosecuting attorney at

10% any time after the defendant®s conviction a copy of the record of all
the defendant®s convictions.

L * Sec. 8. AS 12.61 ~s amended by adding new sections to read:

13 Sec. 12.61.015. DUTIES OF PROSECUTING ATTORNEY. (a) Upon the

1 request of the victim of a crime, the prosecuting attorney shall

15 €H) confer with the victim about the victim®s testimony

16 before the selection of the jury and the trial of the defendant;

o (2) in a manner reasonably calculated to give prompt actual

18 notice, notify the victinm

19 (A) of the defendant®s conviction and the crimes for

which the defendant was convicted;

2 ) of the victim"s right tomake a written or oral

21 statement for use 1in preparation of the defendant™s presentence

BE report, and to appear personally at the defendant®s sentencing

24f hearing to present a written or oral statement;

®j (C) of the address and telephone number of the office

26. that will prepare the presentence report; and

21 D) of the time and place of the sentencing proceed-

28 |

29&

(3 notify the victim in writine cf the final disncsiticr.
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of the case within 30 days after final disposition of the case.

(b) The notice given under (a)(2) of this section shall inforn

the victim that the victim®"s statement may contain any relevant infor—
mation including

(1) an explanation of the nature and extent of physical,
psychological, or emotional harm or trauma suffered by the victim;

(2) an explanation of the extent of economic loss or prop—
erty damage suffered by the victim;

(3 an opinion of the need for and extent of restitution
and whether the victim has applied for or received compensation for
loss or damage; and

4 the victim®s vrecommendation for an appropriate sen—
tence .

Sec. 12.61.017. INTERFERENCE BY VICTIM®"S EMPLOYER. (a) An
employer may not discipline or threaten to discipline the victim of a
crime because the victim is subpoenaed or requested by the prosecuting
attorney to attend a court proceeding for the purpose of giving testi—
mony .

(b) In (a) of this section, "discipline”™ means action affecting
the employment status of and wages and benefits payable to the victim,
including

(1) the victim™s demotion or suspension;

(2) the victim®"s dismissal from employment; or

(3) the victim®"s loss of pay or benefits, except pay and
benefits that are directly attributable to the victim®s absence from
employment to attend the court proceeding.

(c) A person who violates (a) of this section is guilty of a

class B misdemeanor.

* Sec. 9. AS 33.16.120(c) 1is amended to read:

p nr\r
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(©) The victim has a right to attend meetings of the parole

board and to comment” in writing or in person, on the proposed action
of the board. Copies of any written [THE] comments shall be provided
to the prisoner and the prisoner®™s attorney before action by the
board. Notwithstanding AS 33.16.900(10), 1if the victim has died, 1is a
minor, or 1S incapacitated, the victim"s spouse, parent, child,
brother, sister, aunt, uncle, parent-in-law, brother-in-law, sister-
in-law, or legal guardian may not exercise the right provided under
this subsection.
Sec. 10. AS 33.16.120(e) 1is amended to read:

(e) Upon request of the victim, [IF THE BOARD DECIDES TO RELEASE
ON PAROLEA PRISONER WHO IS CONVICTED OF A CRIME AGAINST A PERSON,]
the board shall make every reasonable effort to notify the victim of
its decision to grant or deny discretionary parole as soon as prac—
ticable [BEFORE THE PRISONER"S RELEASE DATE], Notification under this
subsection must include the expected date of the prisoner®s release,
the geographic area in which the prisoner 1is required to reside, and
other pertinent information concerning the prisoner®s conditions of
parole that may affect the victim.
Sec. 11. AS 33.16.180 is amended by adding a new subsection to read:

(b) When a victim of a crime requests 1in writing the residence
address of a prisoner who has been released on discretionary or manda—
tory parole and certifies to the commissioner that having the resi—
dence address 1is necessary in order for the victim to serve process on
the parolee, the commissioner shall provide the parolee®"s residence
address to the victim. The commissioner shall furnish the address at
which the parolee 1is directed to reside under AS 33.16.150(a)(6) or,
if that place of residence has changed, the change in the place of the

parolee®s residence.

SSHB 296 -8-
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* Sec. 12. AS 33.30 is amended by adding a new section to read:

Sec. 33.30.013. COMMISSIONER TO NOTIFY VICTIMS. (@ The com—
missioner shall notify the victim of an offense if the offender
(1) escapes from custody;
(2) is released tothe community on a furlough;
(3) is released toa correctional restitution center; or
(4) is released onan early release program.

(b) If the victim has died, 1is a minor, or 1is incapacitated, the
commissioner shall give notice, when required by (a) of this section,
to the victim"s spouse, parent, child, brother, sister, aunt, uncle,
parent-in-law, brother-in-law, sister-in-law, or legal guardian.

(c) The commissioner 1is required to give notice of a change 1in
the status of an offender under this section only if the victim or a
person entitled to notice under (b) of this section has requested
notice of the change.

(d) A victim, or a person who is entitled to notice under (b) of
this section, shall maintain a current, valid mailing address on file
with the commissioner. The address of record is the address for all
communication of notice from the department required by this section.
Mail that 1is transmitted by the commissioner to the address of record
satisfies the legal requiremencs with respect to notice under this
section.

Sec. 13. AS 44.41.020 1is amended by adding a new subsection to read:

(©) To ensure that victims of crimes receive information about
the entitlements and services that are provided to victims of crimes
by law, the Department of Public Safety shall establish and maintain a
victim assistance program. The victim assistance program shall con—
sist of a victim assistance supervisor, who 1is an employee of the
department, and volunteers. The victim assistance supervisor shall

-9- SSKB 296



(1) manage the victim assistance program;
(2) recruit volunteers and train them to provide informa—
tion and assistance to victims of crime; and
(3) provide direction to and make periodic evaluations of
the volunteers.
* Sec. 14. AS 47.10 is amended by adding a n.iw section to read;

Sec. 47.10.072. VICTIM®S ACCESS TO HEARING. The victim of a
crime committed by a minor who 1is scheduled for a hearing under
AS 47.10.070 may request the court to attend the hearing. If the
victim requests, the Department of Health and Social Services shall
assist the victim in preparing a written submission to the court
requesting access to the hearing. The Department of Health and Social
Services shall make reasonable efforts to inform victims of the avail—
ability of this assistance. In this section, "victim” has the meaning
given in AS 12.55.185(11).

* Sec. 15. Rule 32(d)(1), Alaska Rules of Criminal Procedure, 1is amend—
ed to read:

€D WHEN MADE. The probation service shall make presen
investigation and report before the court 1imposes sentence or grants
probation. The presentence investigation and report shall be complet—
ed and made available to the court and the attorneys for the parties
at the time of the aggravator and mitigator hearing and prior to
sentencing. The report shall not be submitted to the court or its
contents disclosed to any one except counsel unless the defendant has
tendered a plea of guilty or nolo contendere or has been found guilty.
The court may utilize the report 1in determining if a bargained sen—
tence recommendation will be followed pursuant to Rule 11. In the
event the attorneys for the parties request the preparation of a
presentence report to aid them in plea bargaining the court mav order

SSHB 296 -10-
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such report to be made prior to the time stated in this rule.

* Sec. 16. APPLICABILITY. The provisions of this Act

prescribing the

rights of victims of crimes in the course of criminal, civil, and adminis—

trative proceedings apply to proceedings against defendants

after the effective date of this Act.

11-

initiated on or
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Chenoweth
2/24/88
Original sponsors: Donley, Collins,
Martin, et al.
IN THE HOUSE
CS FOR HOUSE BILL NO. 296 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to victims of crime, claims by

victims of crime arising from criminal conduct, and
service ofprocess on prisoners; and amending Rule
32(d)(1) and 32(d)(2) of the Alaska Rules of Criminal
Procedure.ll
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS12.61 1is amended by adding a new section to read:

Sec.12.61.100. SHORT TITLE. This chapter may be cited as the

"Alaska Crime Victim®"s Rights Act."
* Sec. 2. AS 09.05 1i1s amended by adding a new section to read:

Sec. 09.05.050. SERVICE OF PROCESS ON PRISONERS. (€)) In a
civil action against a person committed to the custody ofthe commis—
sioner of corrections under state law, the summons may be served on
the commissioner of corrections. Service of the summons 1is made by
registered mail or delivery of a copy ofit to the commissioner of
corrections. The commissioner shall keep a record of each process
served under this section and the day and hour of service. This
service 1is sufficient service on the prisoner.

(b) The commissioner of corrections shall deliver a notice of
the service and a copy of the summons to the prisoner within 10 days
after the date of service.

(©) The commissioner of corrections shall make an affidavit
showing that service of the summons on the defendant has been made as
provided in (b) of this section. The affiant shall attach to the

-1- CSHB 296( )
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affidavit a copy of the summons and shall file the affidavit and

attached papers with the court having jurisdiction of the cause.

(d) The court in which the action 1is pending may order an exten

sion of time necessary to give the defendant reasonable opportunity to
defend the action.
Sec. 3. AS 09.38.065(a) 1is amended to read:
(@) Notwithstanding other provisions of this chapter,
(1) a creditor may make a levy against exempt property of
any kind to enforce a claim for

(A) child support;

(B) unpaid earnings of up to one month®"s compensation
or the full-time equivalent of one month"s compensation for
personal services of an employee; or

(C) state or local taxes; [AND]

(2) a creditor may make a levy against exempt property to
enforce a claim for

(A) the purchase price of the property or a loan made
for the express purpose of enabling an individual to purchase the
property and used for that purpose;

(B) labor or materials furnished to make, repair,
improve, preserve, store, or transport the property; and

(C) a special assessment 1imposed to defray costs of a
public improvement benefiting the property; and

(3 a creditor may make a levy against exempt property of
any kind to enforce a claim arising from criminal conduct of the
debtor resulting in a felony or misdemeanor conviction except that the
debtor is entitled to an exemption in property

(Anot to exceed an aggregate value of $1,500

chosen by the individual from the following categories of

CSHB 296( ) -2-
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property:

() household goods and wearing apparel rea
sonably necessary for one household;

(i) books and musical instruments, 1if reasonably
held for the personal use of the debtor or a dependent of
the debtor; and

(iiil family portraits and heirlooms of particular
sentimental value to the debtor; and
(B) not to exceed an aggregate value of $1,400 of the
debtor®s 1implements, professional books, and tools of the trade.
Sec. 4. AS 12.47 is amended by adding a new section to read:

Sec. 12.47.095. NOTICE TO VICTIMS. (@) |If an offender has been
committed to the custody of the commissioner of health and social
services under AS 12.47.090, the victim of the offense-d'sentitled to
notice of a pend”hg”change in the status of the offender. Jhe notice
required by this section shall be given

(1) by the commissioner of health and social services
(A) if the offender has been continued in
following expiration of the maximum term of 1imprisonment under

AS 12.47.090(f) and the commissioner petitions for release of the

offender; or

(B if the court 1is to consider modification of an
order of conditional release for the offender under AS 12.47.-
09
-ral, or pplica-
ble,
(A if a court is to consider conditional release of
the offender under AS 12.47.090(k) and 12.47.092(a); or

® if the offender petitions for discharge under
-3- CSHB 296¢( )
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AS 12.47.092(fF).

) IT the victim has died, is a minor, or 1is incapacitated, the
commissioner of health and social services, the attorney general, or
the prosecutor shall give notice, when required by (@) of this sec—
tion, to the victim®"s spouse, parent, child, brother, sister, aunt,
uncle, parent-in-law, brother-in-law, sister-in-law, or Jlegal guar—
dian.

(c) A state officer 1is required to give notice of a change 1in
the status of an offender under this section only if the victim or a
person entitled to notice under (b) of this section has requested
notice of the change.

(d A victim, or a person who is entitled to notice under (b) of
this section, shall maintain a current, valid mailing address on file
with the commissioner of health and social services or the attorney
general. The address of record is the address for all communication
of notice from the commissioner of health and social services or the
attorney general required by this section. Mail that 1is transmitted
by the commissioner or the attorney general to the address of record
satisfies the 1legal requirements with respect to notice unde < this
section.

Sec. 5. )AS 12.55.022 is amended by adding new subsections to read:

_— ""(b) The victim has the right to submit or make a written or oral

statement to the probation officer for use by that officer 1in prepar—
ing a presentence investigation report concerning the defendant. The
probation officer shall inform the victim of that right.

©) If the victim requests the victim"s written statement shal

be included in the presentence investigation report.

* Sec. 6-r"TSS, 12.55.155(c) is amended by adding new paragraphs to read:

A (27) the defendant®s conduct caused financial harm that has

CSHB 296( ) -4-
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had a substantial effect on the victim;

(28) a victim has died as the result of the defendant"s
conduct and the victim®"s immediate family has experienced substantial
physical, emotional, or financial harm.

Sec. 7. AS 12.55_.155(f) is amended to read:

©) IfT the state seeks to establish a factor 1in aggravation
sentencing or if the defendant seeks to establish a factor in mitiga—
tion at sentencing, written notice must be served on the opposing
party and filed with the court not later than 10 days before the date
set for imposition of sentence. Written notice shall also be served
within that time by the prosecutor upon the vicmim”of the defendant !
indicating_that the victim has a right to appear. ,The victim may
appear personall aggravation- or- mitigation proceedings and sen—
tencing proceedings to present evidence and express opinions concern—
ing the physical, emotional, or Tfinancial harm caused to the victim
and other factors relating to the crime, the defendant, disposition of
the defendant after sentencing, and the need for restitution. The
court in 1imposing sentence shall consider the evidence and opinions
presented by the victim/&tT~aggravation or mitigation proceedings and
sentencing proceedings and 1in the presentence report. Factors in
aggravation and factors in mitigation must be established by clear and
convincing evidence before the court sitting without a jury. All
findings must be set out with specificity.
Sec. 8. AS 12.55.185(11) 1is amended to read:

(11) "victim” means a natural person against whom th
fense has been perpetrated; |[THE VICTIM OF THE OFFENSE OR,] 1if the
person [VICTIM] has died, 1is a minor, or 1is incapacitated”® the term
includes the person®s [A] spouse, parent, child, brother, sister”®
aunt, uncle, parent-in-law, brother-in-law, sister-in-law./orjlegal

-5- -~ CSHB 296( )



WUKK LIKA* 1 WORK DRAFT WORK DRAFT

guardian [OF THE VICTIM].
* Sec. 9. AS 12.61.010(a) 1is amended to read:
(@) Victims of crimes have the following rights:

(€)) the right to be informed by the appropriate law en—
forcement agency or the prosecuting attorney of the dates of all
criminal proceedings involving the defendant relating to the case 1in
which the victim is involved;

(2) the right to be notified that a sentencing hearing or a
court proceeding to which the victim has been subpoenaed will not
occur as scheduled;

(3) the right to receive protection from harm and threats
of harm arising out of cooperation with law enforcement and prosecu—
tion efforts, and to be provided with information as to the protection
available;

4) the right to be informed of the procedure to be fol—
lowed to apply for and receive any victim compensation under AS 18.67;

(5) at the request of the prosecution or a law enforcement
agency, the right to cooperate with the criminal jJustice process
without loss of pay and other employee benefits and without interfer—
ence in any form by the employer of the victim of crime; [AND]

(6) the right to obtain access to immediate medical assis—
tance and not to be detained for an unreasonable length of time by a
law enforcement agency before having medical assistance administered;
however, an employee of the law enforcement agency may, 1if necessary,
accompany the person to a medical facility to question the person
about the criminal incident 1if the questioning does not hinder the
administration of medical assistance;

(D the right to make a written/or oral statement for use
in preparation of the defendant®s presentence report, and to appear

CSHB 296( ) -6-
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personally at the defendant®"s sentencing hearing to present a written

or oral statement;
C

\C7 ' (©)) the right to appear personally to make a written or

LMV oral statement to a court for consideration by the court if the of-

1?1

h T

4

ymee

fender files amotion for a modification orreduction of sentence;
A (9)J the right to make a writtenstatement to the governor
for consideration by the governor if
A) the governor considers a pardon, commutation of
sentence, reprieve, or suspension or vremission of a fine or
forfeiture for the offender under AS 33.20.070; or
(B) the offender applies to the governor for clemency
under AS 33.20.080;

(10) the right to obtain from the/jprosecut-i-nq attorney at
any time after the defendants conviction a copy of the recordxof all
the defendant"s convictions; and

(11) the”~right to obtain from the prosecuting attorney,
without IAmotion, at any time after the defendant’s conviction “rAthe
disposition of final appeal of that conviction, if any, access to
pfresentence reports”prepared for the court and police reports prepared
bv the appropriate law enforcement agency that relate to the case in

which the victim was involved; a court may deny the victim access °

JV\presentence report or police report under this paragraph xf the r

C/\
A/\
rJ

determines that the nature and weight of a privacy interest asserted

by or affecting an agency or person outweighs the right of the victinm

eJir to a report; the court may make a determination after a hearing in

camera and, if the court determines that a report should not be dis—
closed to a victim, it shall provide a written statement 1identifying
the particular privacy interest asserted and the reasons for its
decision. ,

-7- CSHB 296 ()
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12.61.015. DUTIES OF PROSECUTING ATTORNEY.
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is amended byadding new sectigns-~to-read;

(a) Upon the

request of the victim of a crime./ the prosecuting attorney shall

before the selection of the

notice,

@

&)

confer with the victim about the victim"s testimony

jury and the trial of the defendant;

in a manner reasonably calculated to give prompt actual

notify the victinm

(A) of the defendant®s conviction and the crimes for

which the defendant was convicted;

® of the victim®s right tomake a written or oral

statement for usein preparation of the defendant®s presentence

report,

and to appear personally at the defendant®s sentencing

hearing to present a written or oral statement;

the victim will

(©) that the presentence report and any statement by

ed from disclosure by the court;

that will

ing;

of the case within 30 days after final

(b)

mation

€)

be made available to the defendant unless exempt—

(D) of the address and telephone number of the office

prepare the presentence report; and

(E) of the time and place of the sentencing proceed—

notify the victim in writing of the final disposition

disposition of the case.

The notice given under (a)(2) of this section shall infor
the victim that the victim®s statement may contain any relevant infor—
including
(¢)) an explanation of the nature and extent of physical,

psychological,

&)

or emotional harm or trauma suffered by the victim;

an explanation of the extent of economic

erty damage suffered by the victim;

CSHB 296(
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€)) an opinion of the need for and extent of restitution
and whether the victim has applied for or received compensation for
loss or damage? and

4 the victim®"s recommendation for an appropriate sen—
tence.

Sec. 12.61.017. INTERFERENCE BY VICTIM®S EMPLOYER. (@) An
employer may not discipline or"t.hreaten to discipline the victim of a
crime because the victim is subpoenaed or requested by the prosecuting

~"ttorney to attend a court proceeding for the purpose of giving testi-
mony .

(Al (0] In (a) of this section, "discipline” means action affecting
the employment status of and wages and benefits payable to the victinm,
including

(1) the victim™s demotion or suspension?

(2) the victim"s dismissal from employment? or

3) the victim®"s loss of pay or benefits, except pay and
benefits that are directly attributable to the victim®s absence from
employment to attend the court proceeding.

(©) A person who violates (@) of this section 1is guilty of a
"*class B misdemeanor.""".

* Sec. 11. AS 33.16.120(c) 1is amended to read:

e\" (P~ The wvictim has a right t o attend, or be represented by
ouns”"T~a0 meetings of the parole~boardT)and to”~comment~in writing, in

9 person or bv counsel on the proposed action of the board. Copies of
any written [THE] comments shall be provided to the prisoner and the
prisoner®s attorney before action by the board. Notwithstanding
AS 33.16.500(10). 1if the victim has died, 1is a minor, or is 1incapac—
itated. the victim"s spouse, parent, child, brother, sister, aunt,
uncle, parent-in-law, brother-in-law, sister-in-law, or legal guardian

-9 - CSHB 296( )
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mav not exercise the right provided under this subsection.
Sec. 12. AS 33.16.120(e) is amended to read:

(e) Upon request of the victim, [IF THE BOARD DECIDES TO RELEASE
ONPAROLE A PRISONER WHO 1S CONVICTED OF A CRIME AGAINST A PERSON,]
the board shall make every reasonable effort to notify the victim of
its decision to grant or deny discretionary parole as soon as prac-—
ticable [BEFORE THE PRISONER®S RELEASE DATE]. Notification under this
subsection must include the expected date of the prisoner®"s release,
the geograglvijx~r«a-in__which the prisoner 1is required to reside, the

other pertinent information concern-
parole that may affect the victim.
Sec. 13. AS 33.16.120(f) 1is amended to read:

(f) Upon request of the victim, if a prisoner is released under
AS 33.16.010(c), the board shall make every reasonable effort to
notify the victim before the prisoner®s release date. Notification
under this subsection must include the expected date of the prisoner®s
release, the oeograpHic areainwhicH the-"p>risoner is required to
reside.”-the prisoner®s residence address, and other pertinent informa—
tion concerning the prisoner®s jAnditions-~of*parole that may affect

the victim.

* Sec. 14. AS 33.30 is amended by adding “f~new section to/iread:

Sec. 33.30.013. COMMISSIONER TO NOMIPYy-WNTCFIMS. (@ The com—
missioner shall notify the victim of an offense if the offender
nTMV/ (1) escapes from custody;
v VS _ _
2 is released to the community on a furlough;
*s released to a correctional restitution center;
4) is released on an early release program; or
~ (5 who was found guilty but mentally ill under AS 12.47.-

050(a) is named 1in a petition filed by the commissioner under

CSHB 296( ) -10-
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AS 12.47.050(e) for a screening investigation to determine the need
for further treatment "IJ

()] IT the victim has died, 1is a minor, or is incapacitated, the
commissioner shall give notice, when required by (a) of this section,
to the victim®s spouse, parent, child, brother, sister, aunt, uncle,
parent-in-law, brother-in-law, sister-in-law, or legal guardian.

(©) The commissioner 1is required to give notice of a change 1in
the status of an offender under this section only if the victim or a
person entitled to notice under (b) of tMs section has requested
notice of the change.

(d A victim, or a person who is entitled to notice under (b) of
this section, shall maintain a current, valid mailing address on file
with the commissioner. The address of record is the address for all
communication of notice from the department required by this section.
Mail that 1is transmitted by the commissioner to the address of record
satisfies the 1legal requirements with respect to notice under this
section. _

Sec. 15. AS 44.41.020 is amended by adding a i“ew”subsection to read:

(c) To ensure that victims of crimes receive information about
J%e entitlements and services that are provided to victims of crimes
by law, the-Department”of Public Safety shall establish and maintain a
victim assistance”_pr.og""lhe-_yictim assistance program shall con—
sist o~aric m~A”rssjlLstance supervisor”™ who 1is an employee of the
department/&<"ahd volunteers. ~JThe victim assistance supervisor shall

(1) manage the victim assistance program;

) recruit volunteers and train them to provide informa—
tion and assistance to victims of crime; and

(3 provide direction to and make periodic evaluations of

the volunteers.

~11- CSHB 296( )
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* Sec. 16. AS 47.10 1is amended by adding a new section™jto read:

i Sec. 47.107072u VICTIM"S ACCESS TO HEARING. The victim of a
5 vArdrime “dminitted by a minor whorls? scheduled for a hearing under
A \A AS 47.10.070 may request the court to attend the hearing. IT the
; victim requests, the Department of Health and Social Services shall
‘ assist the victim 1in preparing a written submission to the court
. requesting access to the hearing. The Department of Health and Social
o Services shall make reasonable efforts to inform victims of the avail—
o ability of this assistance. In this section, "victim”™ has the meaning
0 given in AS 12°03-.-1-8-5-fl-L) .
" * Sec. 17S" Rule 32 (d) (I0~Alaska Rules of Criminal Procedure, is amend—
ed to read:v--—————-—-
12
3 () WHEN MADE. The probation service shall make presentenc
“ investigation and reporthefore the court imposes sentence or grants
5 probatic™n®--"he”~resentencr~investigation and report shall be complet—
5 ed and made available to the court and ~theattornevs for the parties
7 at the time of the aqgravator and mitigator hearing and prior to
8 sentencing. The report shall not be submitted to the court or its
1 contents disclosed to any one except counsel unless the defendant has
20 tendered a plea of guilty or nolo contendere or has been found guilty.
" The court may utilize the report in determining if a bargained sen—
- tence recommendation will be followed pursuant to Rule 11. In the
2 event the attorneys for the parties request the preparation of a
o4 presentence report to aid them in plea bargaining the court may order
- such report to be made prior to the time stated in this rule.
" * Sec. 18. AS 12.63.010(a), as amended by sec. 9 of this Act, has the
- effect of -afflendng- Alaska Rule of Criminal Procedure 32(d)(2) by making
o0 reports available to victims of crime without a court order.
2 5ecT 19. APPLICABILITY. The provisions of this Act prescribing the

CSHB 296( ) ~12-



rights of victims of crimes in the course of criminal, civil, and adminis—

trative proceedings apply to proceedings against defendants initiated on or

after the effective date of this Act.
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5-02A2B . j
Chenoweth
1/15/88
Original sponsors: Donley, Collins,
Martin, et al.
IN THE HOUSE
CS FOR HOUSE BILL NO. 296 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to victims of crime, claims arising

from criminal conduct, and service of process on
prisoners; and amending Rule 3(c) of the Alaska Child
in Need of Aid Rules and Rule 3(c) of the Alaska
Delinquency Rules.™
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 12.61 1is amended by adding a new section to read:

Sec 12.61.100. SHORT TITLE. This chapter may be cited as the
"Alaska Crime Victim"s Rights Act."

* Sec. 2. AS 09.05 is amended by adding a new section to read:

Sec. 09.05.050. SERVICE OF PROCESSON PRISONERS. (a) In a
civil action against a person committed tothe custody of the commis—
sioner of corrections under state law, the summons may be served on
the commissioner of corrections. Serviceof the summons is made by
registered mail or delivery of a copy ofit to the commissioner of
corrections. The commissioner shall keep a record of each process
served under this section and the day and hour of service. This
service 1is sufficient service on the prisoner.

(b) The commissioner of corrections shall deliver a notice of
the service and a copy of the summons to the prisoner within 10 days
after the date of service.

(©) The commissioner of corrections shall make an affidavit
ti‘ovfrg that service of the summons on the defendant has been made as

ded in (b) of this section. The affiant shall attach to the
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affidavit a copy of the summons and shall file the affidavit and
attached papers with the court having jurisdiction of the cause.

(d) The court in which the action is pending may order an exten-
sion of time necessary to give the defendant reasonable opportunity to
defend the action.

* Sec. 3. AS 09.38.065(a) 1is amended to read:

(a) Notwithstanding other provisions of this chapter,

(@) a creditor may make a levy against exempt property of
any kind to enforce a claim for

(A) child support;

(B) unpaid earnings of up to one month"s compensation
or the full-time equivalent of one month"s compensation for
personal services of an employee; or

(C) state or local taxes; and

(2) a creditor may make a levy against exempt property to
enforce a claim for

(A) the purchase price of the property or a loan made
for the express purpose of enabling an individual to purchase the
property and used for that purpose;

(B) labor or materials furnished to make, repair,
improve, preserve, store, or transport the property; and

(C) a special assessment imposed to defray costs of a
public improvement benefiting the propertyj_

(3) a creditor may make a levy against exempt property to
enforce a claim arising from criminal conduct of the debtor resulting
in a felony or misdemeanor conviction except that the following items
of property remain exempt within the specified value limitations:

A) implements, professional books, anc

trade chosen by the debtor, not to exceed an aggregate value of

CSHB 296( ) ~2-
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$750;

(B) household goods and wearing apparel chosen

debtor and reasonably necessary for one household, not to exceed

an aggregate value of $250.

* Sec. 4. AS 12.47 1is amended by adding a new section to read:

Sec. 12.47.095. NOTICE TO VICTIMS. (@ If an offender has been
committed to the custody of the commissioner of health and social
services under AS 12.47.170, the victim of theoffense is entitled to
notice of a pending change in the status of the offender. The notice
required by this section shall be given

(1) by the commissioner of health and social services
A) if the offender has been continued in commitment
following expiration of the maximum term of imprisonment under

AS 12.47.090(f) and the commissioner petitions for release of the

offender; or

(B) if the court 1isto consider modification of an
order of conditional release for the offender under AS 12.47.-
092(e);
(2) by the attorney general, or the prosecutor, as applica—
ble,
(A) if a court 1is toconsider conditional release of
the offender under AS 12.47.090(k) and 12.47.092(a); or
) if the offender petitions for discharge under

AS 12.47.092(f).

(b) IfT the victim has died, is a minor, or 1is incapacitated,
commissioner of health and social services, the attorney general, or
the prosecutor shall give notice, when required by (@) of this sec—
tion, to the victim"s spouse, parent, child, brother, sister, aunt,
uncle, parent-in-law,brother-in-law, sister-in-law, or legal
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guardian.

(c) A state officer 1is required to give notice of a change in
the status of an offender under this section only if the victim or a
person entitled to notice under (b) of this section has requested
notice of the change.

(d) A victim, or a person who is entitled to notice under (h, cf
this section, shall maintain a current, valid mailing address on file
with the commissioner of health and social services or the attorney
general. The address of record is the address for all communication
of notice from the commissioner of health and social services or the
attorney general required by this section. Mail that 1is transmitted
by the commissioner or the attorney general to the address of record
satisfies the legal requirements with respect to notice under this
section.

* Sec. 5. AS 12.55.155(c) is amended by adding a new paragraph to read:
27 the defendant®s conduct caused substantial physical,
emotional, or financial harm to the victim or, if the victim has died
as a result of the defendant®s conduct, to the victim"s immediate
family.
* Sec. 6. AS 12.55.155(f) is amended to read:

) IT the state seeks to establish a factor 1in aggravation
sentencing or if the defendant seeks to establish a factor in mitiga—
tion at sentencing, written notice must be served on the opposing
party and filed with the court not later than 10 days before the date
set for imposition of sentence. Written notice shall also be served
within that time by the prosecutor upon the victim of the defendant
indicating that the victim has a right to appear and participate. The
victim may appear personally or by counsel at aggravation or mitiga—
tion proceedings and sentencing proceedings to present evidence and

CSHB 296( )
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express opinions concerning the physical, emotional, or financial harm
ca”sed to the victim and other factors relating to the crime, the
defendant, disposition of the defendant after sentencing, and the need
for restitution. The court in 1imposing sentence shall consider the
evidence and opinions presented by the victim at aggravation or miti—
gation proceedings and sentencing proceedings and in the presentence
report. Factors 1in aggravation and factors 1in mitigation must be
established by clear and convincing evidence before the court sitting
without a jury. All findings must be set out with specificity.
* Sec. 7. AS 12.55.185(11) 1is amended to read:

(1)) "victim” means a natural person against whom tl
fense has been perpetrated; |[THE VICTIM OF THE OFFENSE OR,] 1if the
person (VICTIM] has died, 1is a minor, or 1is incapacitated® the term
includes the person®s [A] spouse, parent, child, brother, sisterx
aunt, wuncle, parent-in-law, brother-in-law, sister-in-law, or legal
guardian [OF THE VICTIM].

* Sec. 8. AS 12.61.010(a) is amended to read:
() Victims of crimes have the following rights:

¢N) the right to be 1informed by the appropriate law en—
forcement agency or the prosecuting attorney of the date of trial and
the date of sentencing of the case in which the victim is involved;

(2) the right to be notified that a sentencing hearing or a
court proceeding to which the victim has been subpoenaed will not
occur as scheduled;

(3) the right to receive protection from harm and threats
of harm arising out of cooperation with law enforcement and prosecu—
tion efforts, and to be provided with information as to the protection
available;

%) the right to be 1informed of the procedure to be

-5- CSHB 296( )



WORK DRAFT WORK DRAFT WORK DRAFT

followed to apply for and vreceive any victim compensation under
AS 18.67;

(5) at the. request of the prosecution or a law enforcement
agency, the right to cooperate with the criminal jJustice process
without loss of pay and other employee benefits and without interfer—
ence in any form by the employer of the victim of crime; [AND]

(6) the right to obtain access to immediate medical assis—
tance and not to be detained for an unreasonable length of time by a
law enforcement agency before having medical assistance administered;
however, an employee of the law enforcement agency may, 1if necessary,
accompany the person to a medical facility to question the person
about the criminal 1incident 1if the questioning does not hinder the
administration of medical assistance”

(7) the right to make a written or oral statement for use
in preparation of the defendant®s presentence report, and to appear
personally or by counsel at the defendant®s sentencing hearing to
present a written or oral statement;

(8) the right to appear personally or by counsel to make a
written or oral statement to a court for consideration by the court if
the offender files a motion for a modification or reduction of sen—
tence;

(9) the right to make a written statement to the governor
for consideration by the governor if

(A) the governor considers a pardon, commutation of
sentence, reprieve, or suspension or remission of a fine or
forfeiture for the offender under AS33.20.070; or

(B) the offender applies to the governor for clemency
under AS 33.20.080; and

(10)the right to obtain, without a motion, access to police
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reports from the appropriate law enforcement agencyrelated to the
case in which thevictim wasinvolved.
* Sec. 9. AS 12.61 is amended by adding new sections to read:

Sec. 12.61.015. DUTIES OF PROSECUTING ATTORNEY. (a)Upon the

request of the victim of a crime, the prosecuting attorney shall

(1) confer with the victim before the selection of the jury
and the trial of the defendant;

(2) in a manner reasonably calculated to give prompt actual
notice, notify the victinm

(A) of the defendant®s conviction and the crimes for
which the defendant was convicted;

(B) of the victim™s right to make a written or oral
statement for use 1in preparation of the defendant®s presentence
report, and to appear personally or by counsel at the defendant®"s
sentencing hearing to present a written or oral statement;

(C) that the presentence report and any statement by
the victim will be made available to the defendant unless exempt—
ed from disclosure by the court;

(D) of the address and telephone number of the office
that will prepare the presentence report; and

(E) of the time and place of the sentencing proceed—
ing;

3) notify the victim in writing of the final disposition
of the case within 30 days after final disposition of the case.

(b) The notice given under (a)(2) of this section shall infor
the victim that the victim®"s statement may contain any relevant infor—
mation including

(1) an explanation of the nature and extent of physical,
psychological, or emotional harm or trauma suffered by the victim;
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(2) an explanation of the extent of economic loss or prop—
erty damage suffered by the victim;

€)) an opinion of the need for and extent of restitution
and whether the victim has applied for or received compensation for
loss or damage; and

4) the victim®s vrecommendation for an appropriate sen—
tence.

Sec. 12.61.017. INTERFERENCE BY VICTIM®"S EMPLOYER. An employer
of a victim of crime who disciplines or discharges or threatens to
discipline or discharge the victim because the victim is subpoenaed or
requested by the prosecuting attorney to attend a court proceeding for
the purpose of giving testimony 1is guilty of a class B misdemeanor.

* Sec. 10. AS 33.16.120(c) is amended to read:

(©) The victim has a right to attend, or be represented by
counsel at, meetings of the parole board and to comment in writing, in
person or by counsel»on the proposed action of the board. Copies of
any written [THE] comments shall be provided to the prisoner and the
prisoner®s attorney before action by the board. Notwithstanding
AS 33.16.900( 10), if the victim has died, is a minor, or IS 1incapac—
itated, the victim"s spouse, parent, child, brother, sister, aunt,
uncle, parent-in-law, brother-in-law, sister-in-law, or legal guardian
may not exercise the right provided under this subsection.

* Sec. 11. AS 33.16.120(e) is amended to read:
(e) Upon request of thevictim, [IF THE BOARD DECIDES TO RELEASE
.ON PAROLEA PRISONER WHO IS CONVICTED OF A CRIME AGAINST APERSON,]
the board shall make every reasonable effort to notify the victim of
its decision to grant or deny discretionary parole as soon as prac—
ticable [BEFORE THE PRISONER®"S RELEASE DATE]. Notification under this

subsection must include the expected date of the prisoner"s release,
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the geographic area 1in which the prisoner 1is required to reside, the
prisoner"s residence address, and other pertinent information concern—
ing the prisoner®s conditions of parole that may affect the victim.

* Sec. 12. AS 33.16.120(f) 1is amended to read:

) Upon request of the victim, if a prisoner is released unde
AS 33.16.010(c), the board shall make every reasonable effort to
notify the victim before the prisoner™s release date. Notification
under this subsection must include the expected date of the prisoner®s
release, the geographic area in which the prisoner 1is required to
reside, the prisoner™s residence address, and other pertinent informa—
tion concerning the prisoner®s conditions of parole that may affect
the victim.

* Sec. 13. AS 33.30 is amended by adding a new section to read:

Sec. 33.30.013. COMMISSIONER TO NOTIFY VICTIMS. (a) The com—

missioner shall notify the victim of an offense if the offender

,(1) escapes from custody;

(2) 1is released tothe community on a furlough;

(3) 1is released toa correctional restitution center;

(4) 1i1s released onan early release program; or

(5) who was found guilty but mentally ill under AS 12.47.-
050(a) is named in a petition filed by the commissioner under AS 12.-
47.050(e) for a screening 1investigation to determine the need for
further treatment.

(b) If the victim has died, 1is a minor, or is incapacitated, the
commissioner shall give notice, when required by (a) of this section,
to the victim"s spouse, parent, child, brother, sister, aunt, uncle,
parent-in-law, brother-in-law, sister-in-law, or legal guardian.

(c) The commissioner 1is required to give notice of a change 1in
the status of an offender under this section only if the victim or a
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person entitled to notice under (b) of this section has requested
notice of the change.

(d) A victim, or a person who is entitled to notice under (b)
this section, shall maintain a current, valid mailing address on file
with the commissioner. The address of record is the address for all
communication of notice from the department required by this section.
Mail that is transmitted by the commissioner to the address of record
satisfies the legal requirements with respect to notice under this
section.

* Sec. 14. AS 47.10.070 1is amended to read:

Sec. 47.10.070. HEARINGS. The court may conduct the hearing 1in
an informal manner in the courtroom or in chambers. A hearing may be
held before a young adult advisory panel in accordance with AS 47.10.-
075. The court shall give notice of the hearing to the department and
it may send a representative to the hearing. The court shall also
transmit a copy of the petition to the department. The representative
of the department may also be heard at the hearing. The public shall
be excluded from the hearing, except that the victim of an offense
that 1is the subject of the hearing may attend the hearing, or be
represented at the hearing by counsel. If the victim has died, is a
minor, or 1S incapacitated, the victim®"s spouse, parent, child, broth—
er, sister, aunt, uncle, parent-in-law, brother-in-law, sister-in-law,
or legal guardian, may attend the hearing, or be represented at the
hearing by counsel. The [BUT THE] court, in its discretion, may
permit other individuals to attend a hearing, 1f their attendance 1is
compatible with the best interests of the minor. Nothing in this
section may be applied in such a way as to deny a child"s rights to a
public trial and to a trial by jury.

* Sec. 15. AS 47.10.070, as amended by sec. 14 of this Act, has the
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effect of amending Rule 3(c) of the Alaska Child in Need of Aid Rules and

Rule 3(c) of the Alaska Delinquency Rules by giving the victim of an of—

fense committed by a minor, or certain members of the victim®"s family or

the victim®"s legal guardian, the right to attend a hearing involving that

minor.
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Chenoweth
*
AMENDMENT
Offered in the HOUSE HEALTH, EDUCATION By Donley
AND SOCIAL SERVICES COMMITTEE
TO: CSHB 296( )
Page 1, line 8:
Delete "and"
Page 1, line 10, following "Rules™":
Insert: "; and amending Rule 32(d)(2) of the Alaska Rules of Criminal
Procedure™
Page 7, line 2, following "involved"”
Insert: ", and the right to obtain, without a motion, at any time

after the defendant®s conviction, access to presentence reports from the
court or the person responsible for preparing presentence reports related

to the case in which the victim was involved"

Page 10, following line 28:
Insert a new bill section to read:
"* Sec. 15. AS 12.61.010(a), as amended by sec. 8 of this Act, has the
effect of amending Alaska Rule of Criminal Procedure 32(d)(2) by making

presentence reports available to victims of crime without a court order.”

enumber the following bill section accordingly.
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Chenoweth
AMENDMENT
Offered in the HOUSE HEALTH, EDUCATION By Donley
AND SOCIAL SERVICES COMMITTEE
TO: CSHB 296 ( )
Page 1, line 8:
Delete ™"and"
Page 1, line 10, following "Rules":
Insert: "; and amending Rule 32(d)(2) of the Alaska Rules of Criminal
Procedure™
Page 7, line 2, following "involved"”
Insert: ", and the right to obtain, without a motion, at any time

after the defendant®s conviction, copies of presentence reports from the
court or the person responsible for preparing presentence reports related
to the case in which the victim was involved; before providing a copy of a
presentence report under this paragraph, the court officer having custody
of the original presentence report, the person responsible for preparing
presentence reports, or the person employed by the appropriate law
enforcement agency having custody of the police report shall delete from
the report the name of any person and any other information in the report
that might 1identify a person who gave testimony upon which the report 1is

based"

1 1/15/88
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Page 10, following line 28:
Insert a new bill section to read:
"* Sec. 15. AS 12.61.010(a), as amended by sec. 8 of this Act, has the
effect of amending Alaska Rule of Criminal Procedure 32(d)(2) by making

presentence reports available to victims of crime without a court order."

Renumber the following bill section accordingly.
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Chenoweth
AMENDMENT
Offered in the HOUSE HEALTH, EDUCATION By Donlev
AND SOCIAL SERVICES COMMITTEE

TO: CSHB 296( )
Page 1, line 8:

Delete "and"
Page 1, line 10, following "Rules™:

Insert: "; and amending Rule 32(d)(2) of the Alaska Rules of Criminal

Procedure"

Page 6, line 29, following "access to", through page 1, line 2, delete all
material and insert:
"(A) police reports from the appropriate law enforce—
ment agency related tc the case in which the victim was involved;
(B) presentence reports from the court or the person
responsible for preparing presentence reports related to the case
in which the victim was involved; access under this subparagraph
may be requested orally or in writing from the court 1in which
sentence of the defendant was entered; the request may be made at
any time after the defendant®s conviction; after a request made
under this subparagraph, the victim is entitled to access unless
the court determines or the person responsible for preparing the

presentence report shows, by a preponderance of .the evidence,

1 1/15/88



that access to the report would prove detrimental to the re—

habilitation of the defendant or to the safety of the public.l

Page 10, following line 28:
Insert a new bill section to read:
"* Sec. 15. AS 12.61.010(a), as amended by sec. 8 of this Act, has the
effect of amending Alaska Rule of Criminal Procedure 32(d)(2) by making

presentence reports available to victims of crime without a court order."

Renumber the following section accordingly.
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AAMENDMENT

Offered in the HOUSE HEALTH, EDUCATION
AND SOCIAL SERVICES COMMITTEE

TO: CSHB 296 ()

Page 8, lines 19 - 20:

Delete "is a minor, or 1is .incapacitated,”

Page 8, line 22, after "may

Insert: ™"attend meetings of the parole

writing on the proposed action of the board,

Page 8, line 22, after "right":

Delete: "provided™”

Insert: "to comment on the proposed action of the board

by counsel that is provided to the victim”

but may"

5-0242Bf
Chenoweth

By Donley

comment in

in person or
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In the past five years, the issue of victims' rights has received
much attention in the media and in state legislatures. See ABA,
Guidelines for Fair Treatment of Crime Victims and Witnesses (1933). A
number of academic commentators have addressed the topic. See, e.g.,
Henderson, The Wrongs of Victim's Rights, 3" Stan. L. Rev. 937 (1935);
Abrahamson, Redefining Roles: The Victim's Rights Movement, 1985 Utah
L. Rev. 517 (1935); Victim's Rights Symposium. 11 Pepperdine L. Rev. 1
(198-1). In 1984, the Alaska legislature passed an Act Relating to Victim's
Rights and Amending Criminal Rule 32(d)(2) of the Alaska Rules of
Criminal Procedure. Section 4 ch. 151 'SLA 1934. See AS 12.55.022;
o'!'l1Z.U,o\b S 5 IS.0UE«™ yvV.i
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THE CRIMINAL INJUSTICE SYSTEM 4

OFFENSE

U Nol Arrested (QOfe)
Assumed lo Coniinuc
LJe O Crime

ARREST

1. Must be informed ol
rights.

2. Receives Immediate
medical attention it in-
jured wild* commit-
ting crime or- during
rr«il.

3.Piovidedanallomcyil
not able to tifordone.

4. May be released on
bail 0t own reco-gnts-
once.

. PRE-TRIAL

1 Presided room and
bawd.

. Provided books, TV
and rccieaiioa
.McdicaJlaciliiiesavaJ-
iblj.

4. Drug and aicohol
counseling available.

5. Other counseling
available (job, psycho-
bj'cx.

1

[SIFNEAN N

[ee]

TRIAL

Provided with Stale

appomled attorney.

. Cxi plea bargain

. Cxi change venue

. Can delay irul

Can invoke

Amendment.

Can move to sup-

press evidence.

. May be accused by
rea<on ol insanity.

. Can appeal-

Filth

SENTENCING

1. A preunlencc study
is conducted lo aid
judge in sentencing.

2. Alternatives to incar-
ceranon art numer-
ous.

SENTENCE

Provided room and
board.

Access to medical
and . psychological |-y
treatment.
Opportunity lo |nt
prove education
Opportunity to de-

" velop job skills.

Can participate m,
work release and|
other eownum se t
curify programs j

. Numerous ntiakUa

tion programs

. Eligible lor mij pa t

role. :
Good |[Ime e'edut
available |

POST
RELEASE

1 Many traruilorulpro-
grams available.

2. Persona) bans avad-
able.

3 Large percentage con
linuc Ur ol cri*w.



VICTIMS

MAY 13, 1lo37
Reé)resentative Dave Dcnley
P.O. Box
Juneau, Alaska ?7811
Dear Representative Donley,
Thank you for writin victim's b||| In response to your
b|W yW||| use somegofl oer?]ona expenence% In y
respondlng | hope this WI gislators to better see
how some of the present laws are workmg on the streets,
Section 3. | trust section 3 |nc|udes this example, t\n{

Prother does not work ang has liv
rom illegal gain most o hs tee
now has a large inheritance. He
notels, etc to our business. We turn It over to his trust
fi His trust oft|cer informs us that he does not pay
ills. He can csve Tom the money to pay the bills,

choses not pay too bad for the cred|tor Tomy's
e has never supported the ay|ng of bills.  When "my
alive he ended up he|p|ng

||ta| Is making a person respon3|b|e for hi
atever mean takes the ;t)erso]n who st

i

0

ed and suggorted hims
na qe and i f
bills most of his med| cal

w m‘o
—F — D

ffi
om
ut

= —-
D —

0
g
b
life
dad
R

—— —
S oo =
(QQ:U oy

— <
w U*
=
D D
— Q_éf—l-
j
—

QD
U('DE Cm

1S
It a| must
0 reoa e victim, even | e ex ent of
paz edical or funer f the V|cé|m WIS f ere
wa at a Enson cou
S

Q) ——"

t
(lt Be centere roun mine
ect.  TnIs wou?d al leV|agt Ahe
|me from the grlsoners Har

feed on pornogrophy and other

o

o, e e P

Work woud e|m|nate t|me t
mind destroying materials.

Sectmn 5 and secf|on 15 are so |mportant to help the

|n% process o te V|ct|m our case | was f rst
enrage that  th % q|r coud come into mg ||eﬁ
rivdte doma|n an murder them and n have the
r|g ht to determine If comd be a part of the trial!

Our m|nd |s the b|ggest enemY or our blggest friend.  When
your |oved ones tragically there aré”so many unanswered
|

dl
uestiops that flo ool our m|n and torment Whenever
our life Is notf le’d wi Lh usmeh o d wanders to
hose reo|ous ives you ltve and t moments
Knowing all he( g rey detal s was the (h]InnIn our
hea||n . Not xndwing keeps one In ua ter our
ﬁl0,00 ,court battle, Wh! was so un air )a unjust)
nowing was the most paintul thing | ever t/perienced, yet

3100 Mountain View Drive Anchorage, Atasha 99501
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VICTIMS

for Justice

after | knew, and understood | found 1 thought about it |es"

and was ahle to deal with the pain better. “Not knowmg

whoondgehr day dream and become even more preoccupied with your
u

Section & defining victims to include family members is
|mperat|ve When™ a frlme Is committed agall st a R}erson the

extended family Is also affected emotionally and must be
consi dered.

Section ¥ It is about t|me that the V|ct|ms rights are
enumeraﬁ certainly are gare% to. make sttre the
cr|m|na S rights are Protecte The criminal forces
|mse on others, hurts others and is so potecte ' L
ard for the per et}r]ator to accept re?g Shl 11 |t
actions because of his rights. A soclopathic m|d nly

becomes more munipulative,

Section | like the idea of the_prosecutin attorney having

shotfd" f“”%ew” the ‘Whale pittura.~ Phe als o'”n% ds 50",

aware of the victim!s pain. . Most prosecuting attorney's
tend to want to avoid |[t)he victim' sppam " y

RECSD 2t VRO 141, e tstin o, et of
.EHOVE { gOl{ ea[]n to cope an% rotectf ¥0UfS€|f
't is most ) B

et the victim be a part o parole
e victim feels he has |mput the better
rpetrator’ strelease everlt |t they
al writin e judge a lefter
cing t V\?lhOha JahdgCordelf to be very
ul. the relatives . and friend s d? the ?ame
an _impactive release to the victim ana family to feel
t their feelings are considered.

lon 10 Especially in murder and violence the victim's
ly needs top know >that the perpetrator is being released.

cton 11 | ort In some cases, the soner's

| e ﬁd gf empo er nﬁght be m|E ed, but should
otw Vio
t

D
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=
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D
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rning
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So D
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nm mur er o ence cases. But whatever
he conditions of parole should always be
e victim or close family members

Section 12 (e). | totally support and if the estion
F aftey t to" the v?ctatmyu oh)pthe escape o? te o faer%I

somehow the state needs to rovide rotectlon for the
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Section 13 | tota
ofamily is so af-fe
consi dered,

y support. Every close member o-f
e

Iy su a
cted 0)9 tragedy they always need to be

Section 15 absolutely needs to be in
should have to go through what | went th
e
{

p place. No one
e
Thank you Dave -for writing this Ie?
u

rough in our case.
0

islation. It has long
gislators will

been needed. | trust the rest of slat _
and help you with

agree. We will certainly try to s
this legisiation.

Sincerely,

Janice Lienhart

(907)337-5201 3100 Mountain View Drive Anchorage, Alaska 99501
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BOOTH v MARYLAND
96 L Ed 2d 440

it was held that the introduction of a VIS at the sentencing phase of a
capital murder trial violates the Eighth Amendment and therefore the
Maryland statute is invalid to the extent that it requires consideration of
this information, because this information is irrelevant to a capital sentenc-
ing decision and its admission creates a constitutionally unacceptable risk
that the jury may impose the death Penalty in an arbitrary and capricious
manner, in that: (1) since the focus otfa VIS is not on the defendant, but on
the character and reputation of the victim and the effect on his family,
factors which may be wholly unrelated to the blameworthiness of a particu-
lar defendant, allowing the jury to rely on a VIS therefore could result (a)
in imposing the death sentence because of factors—such as the degree to
which a family is wining and able to exEress its grief, or the relative worth
of the victim’s character—about which the defendant was unaware and that
were irrelevant to the decision to kill, and (b) in diverting the jury’s
attention away from the defendant's background and record and from the
circumstances” of the crime; (2) it would be difficult, if not impossible, to
provide a fair opportunity to rebut the evidence contained in the VIS
without shifting the focus of the sentencing hearin? away from the defen-
dant; and (3) the formal presentation by the state of the information in the
VIS can serve no other purpose than to inflame the jury and divert it from
deciding the case on the relevant evidence concerning the crime and the
defendant, the admission of the VIS being inconsistent with the reasoned
decisionmaking required in c‘a‘pltal ca$.es. r L vy
W hite, J., joined by Rehnquist, Ch. J., and O’Connob and Scalia, JJ.,
dissented, expressing the view that (1) the Maryland legislature’s decision—
that the jury should have the testimony of the victim’s family in order to
assist in weighing the degree of harm that the defendant has caused and the
corresponding degree of punishment that should be inflicted—v/as entitled
to particular deference, because in a democratic society,- legislatures, not
courts, are constituted to respond to the will and consequently the moral
values of the people, and (2) if punishment can be enhanced in noncapital
cases on the basis of the harm caused, irrespective of the offender’s inten-
tion to cause such harm, there is no j.ason why the same approach is
unconstitutional in death cases, in which lue state has a legitimate interest
in counteracting the mitigating evidence which the defendant is entitled to
put in, by reminding the seritencer that just as the murderer should be
considered as an individual, so too the victim is an individual whose death
represents a unique loss to society and in particular to his family.

‘Scalia, J., joined by Rehnquist, Ch. J., and w hite and o’Connor, JJ.,
dissented, expressing the view that (1) the principle—that the amount of
harm one causes bears upon the extent of his personal responsibility—is not
departed from where capital punishment is concerned, and ?2) the Prm(:lple
upon which the court's opinion rests—that the imposition of capital punish-
ment is to be determined solely on the basis of moral guilt— does not exist,
either in the text of the Federal Constitution, in the historic practices of
American society, or even in the opinions of the Supreme Court.
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. la-lh. The introduction at the sen-

tencing phase of a capital murder

trial in a Btate court of a victim
impact statement (VIS), describing
the effect of the crime on the victim
and his family, violates the Eighth
Amendment to the Federal Constitu-
tion, and therefore a state statute is
invalid to the extent that it requires
consideration of this information, be-
cause this information is irrelevant
to a capital sentencing decision and

its admission creates a constitution-
ally unacceptable risk that the jury
ir 'y impose the death penalty in an
arbitrary and capricious manner, in
that: (1) since the-focus of a VIS is
not on the defendant, but on the
character and reputation of the vic-
tim and the effect on his family,
factors which may he wholly unre-
lated to the blameworthiness cf a*
particular defendant, allowing the

jury to rely on a VIS therefore could

result (a) in imposing the death sen-
tence hecause of factors—such as the
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and able to express its grief, or the

TOTAL CLEENT-SERVICE LIBRARY® REFERENCES

21 Am Jur 2d, Criminal Law §628

9 Federal Procedure, L Ed, Criminal Procedure §22:925

7 F Procedural Forms, L Ed, Criminal Procedure
§f62%1 o

*o o , -

USCS, Constitution, Amendment 8
US L Ed Digest, Criminal Lav/ 8§ 82, 83, 93

Index to Annotations, Capital Offenses and Punishment;
Crueland Unusual Punishment S

VEIIALEX™: Cases and annotations referred to herein can
be further researched through the VERALEX electronic

retrieval system’'s two

services, Auto-Cite® and

SEOWME™ . Use Auto-Cite to check citations for form,
parallel referencgsl_ignor and later history, and annotation

references. Use
and annotations.

WME to display the full text of cases

ANNOTATION REFERENCES

Supreme Court's views or constitutionality of death penalty and proce-
dures under which it is imposed. 51 L Ed 2d 886.

Federal constitutional guaranty against cruel and unusual punishment
—Supreme Court cases. 33 L Ed 2d 932.

Instructions to jury: Sympathy to accused as appropriate factor in jury

consideration. 72 ALR3d 842.

442

relative worth ofthe vie
ter—about which the d«
unaware and that were
the decision to kill, and
ing the jury's attention
the defendant's backgro’
ord and from the circi
the crime; (2) it would t
not impossible, to provi
portunity to rebut the €
tained in the VIS witl
the focus of the sujten
away from the defendan
formal presentation by
the information L the\
no purpose other than «

jury and divert it from

case on the relevant e
ceming the crime anc
dant, the admission of1)
inconsistent with the n
sionmaking required in s
(White, J., Rehnquist,

0'Connor and Scailia, J
from this holding.)

Criminal Law 8§77 —
unusual punishme
cation to states

2a,. 2b. The Eighth
prohibition against cru
sual punishment app
states through the
clause of the Fourtee
ment.

Criminal Law 8§93 —

alty — jury’sdiscr

3. A jury’s discretion i

death sentence must bt

rected and limited so ai

the risk of wholly arbii
pricious action.

Appeal §732; Crimin
— death penalty
mP considerations

4. Although the Unit
preme Courtnormally \
state legislature’s dett



9 L Ed 2d

an

3 a constitution-
sk that the jury
ch penalty in an
ious manner, in
:cus of a VIS is
mt, but on the
ation of the vic-
on his family,
be wholly unre-
worthinesa of a
it, allowing the
Jtherefore could
g the death sen-
iors—such as the
family is willing
its grief, or the

ENCES

325
Procedure

nishment:

erein can
electronic
te® and
for form,
nnotation
t of cases

ty and proce-
1punishment

factor in jury

BOOTH v MARYLAND

96 L Ed 2d 440

relative worth of the victim's charac-
ter—about which the defendant was
unaware and that were irrelevant to
the decision to kill, and (b) in divert-
ing the jury’s attention away from
the defendant’s background and rec-
ord and from the circumstances of
the crime; (2? it would be difficult, if
not impossible, to provide a fair op-
portunity to rebut the evidence con-
tained in the VIS without shifting
the focus of the sentencing hearing
away from the defendant; and (3) the
formal presentation by the state of
the information in the VIS can serve
no purpose other than to inflame the
jury and divert it from deciding the
case on the relevant evidence con-
cerning the crime and the defen-
dant, the admission of the VIS heing
inconsistent with the reasoned decl-
sionmaking required in capital cases.
White, J., Rehnquist, Ch. J., and

'Connor and Scalia, JJ., dissented
from this holding.) . .

Criminal Law §77 — cruel and
..unusual punishment — appli-

' cation to states

2a, 2b. The Eighth Amendment
prohibition against cruel and unu-
sual punishment .applies to the
states through the due process
clause of the Fourteenth Amend-
ment. . )

Criminal Law 893 — death pen-
alty —jury’sdiscretion.
“3MAjury’s discretion to impose the

death sentence must be suitably di-

rected and limited so as to minimize

the risk of wholly arbitrary and ca-

pricious action. ~ mm

Appeal §732; Criminal Law §93
— death penalty — sentenc-
« ing considerations

what factors are relevant to the sen-
tencmﬂ decision in a state capital
case, the Federal Constitution places
some limits on this discretion; thus,
a sentencing Aury must make an
individua ize determination
whether the defendant in question
should be executed, based on the
character of the individual and the
circumstances ofthe crime; and even
if the defendant's record, character-
istics, and the circumstances of the
crime are not the only permissible
sentencing considerations, a state
statute that requires consideration
of other factors must be scrutinized
to insure that the evidence has some
bearing on the defendant’s personal
responsibility and moral Euilt and
thereby to avoid the risk that a
death sentence will be based on con-
siderations that are constitutionally
impermissible or totally irrelevant
to the sentencing process.

Criminal Law 8§93 — death pen-
alty — sentencing hearing —
relevantfacts :

5. While the full rae of foresee-
able consequences of a defendant's
actions may be relevant in other
criminal and civil contexts, it is not
relevant in the unique circumstance
of a capital sentencing hearing; in
such a case, it is the function of the
sentencing jury to express the con-
science of the community on the
ultimate question of life or death,
and when carrying out this task, the
jury is required to focus on the de-
fendant as a uniquely individual hu-
man being. C

Criminal Law 8882, 83 — cruel
and nnnminl punishment —
death penalty — knowledge
of consequences of actions

4. “Although the United States Su- 6. For purposes of determininﬂ
preme Court normally will deferto a whether the imposition of the deat

state legislature’s determination of

penalty in a particular case violates
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the Eighth Amendment to the Fed-
eral Constitution, iLe defendant’s de-
gree of knowled%e of the probable
consequences of his actions may in-
crease his moral culpability in a
constitutionally significant manner.

Criminal Law 8$82, 83; Evidence
8§ 816, 859; Trial §19 — victim
impact statements — admissi-
bility

Ta, 7b. The type of information
contained in victim impact state-
ments, that is, information which
describes the effect of a crime on the
victim and his family, may be admis-
sible in a capital case, other than at

9 L Ed 2d

the sentencing phase, because such
information relates directly to the
circumstances of the crime; facts
about the victim and family may
also be relevant in a noncapital
criminal trial, and there may be
times that the victim’s personal
characteristics are relevant to rebut
an argument offered by the defen-
dant; the trial judge has the primary
responsibility for deciding when this
information iB sufficiently relevant
to some legitimate consideration-to
be admissible, and when its proba-
tive value outweighs any prejudicial
effect. '

SYLLABUS BY REPORTER OF DECISIONS

Having found petitioner guilty of
two counts of first-degree murder
and related crimes,, the jury sen-
tenced him to death after consider-
ing a presentence report prepared by
the State of Maryland. The report
included a victim impact statement
(VIS), as required by state statute.
The VIS was based on interviews
with the family of the two victims,
and it provided the jury with two
types of information. First, it de-
scribed the severe emotional impact
of the crimes on the family, and the
personal characteristics of the vic-
tims. Second, it set forth the family
members’ opinions and characteriza-
tions of the crimes and of petitioner.
The state trial court denied petition-
er's motion to suppress the VIS, re-
jecting the argument that this infor-
mation was irrelevant, undulﬁ/ in-
flammatory, and therefore violative
of the Eighth Amendment. The
Maryland Court of Appeals affirmed

etitioner's conviction and sentence,
inding that the VIS did not inject
an arbitrary factor into the sentenc-
ing decision. The court concluded

444

that a VIS serves an important in-
terest by informing the Bentencer of
the full measure of harm caused by
the crime.

Held: The introduction ofa VIS at
the sentencing phase of a capital
murder trial violates the Eighth
Amendment,, and therefore the
Maryland statute is invalid to the
extent it requires consideration of
this information. Such information
is irrelevant to a capital sentencing
decision, and its admission creates a
constitutionally unacceptable risk
that the jury may impose the death
penalty in an arbitrary and capri-
cious manner.

(a) The State’s contention that the
presence or absence of emotional
distress of the victims' family and
the victims' personal characteristics
are proper sentencing considerations
in a capital cat.' is rejected. In such
a case, the sentencing jury must
focus on the background and record
of the accused and the particular
circumstances of the crime. The VIS
information in question may be
wholly unrelated to the blame-wor-

0

0

thiness of a partici
and may cause the t
sion to turn on irr
Buch as the degree
victim’s family is will
articulate its grief, «
worth of the victi
Thus, the evidence in
improperly divert tb
tion away from the &«
over, it would be ¢
impossible, to provide
nity to rebut Buch ev
shifting the focus of
hearing away from th

(b) The admission
members’ emotionallj
ions and characterh
crimes could serve no

~Justice Powell deli
ion of the Court.

[1a% The question
whether the Constituf
jury from considering
pact statement" duril
Ing phase ofa capital

[n 1983, Irvin Broi
his wife Rose, 75, we
murdered in their V
home. The murderer
and W illie Reid, enter
home for the appare
steal!nﬁ money to buy
a nelﬂ bor of the Bn
thatthe elderly coupk
him. The victims we

1. Booth’s accomplice,
victed and sentenced to de
in the first degree to thi



9 L Ed 2d

ie, because such
directly to the
ho crime; facts
ind family may
CJa noncapital
there may be
ictim8 personal
elevant to rebut
d by the defen*
has the primary
riding when this
triontly relevant
consideration to
when its proba-
9 any prejudicial

an important in-
the sentencer of
harm caused by

ction ofa VIS at
ase of a capital
ites the Eighth

therefore the
s invalid to the
consideration of
Such information
apital sentencing
mission creates a
lacceptable risk
impose the death
itrary and capri-

ntention that the
ce of emotional
tims" family and
al characteristics
ng consideiations
rej' ted. In such
acin* jury must
round and record
id the particular
te crime. The VIS
uestion may be
0 the blame-wor-

BOOTH v MARYLAND

96 L Ed 2d 440

thiness of a particular defendant,
and may cause the sentencm? deci-
sion to turn on irrelevant factors
such as the degree to which the
victim's family is willing and able to
articulate its grief, or the relative
worth of the victim’s character.
Thus the evidence in question could
irdt«perly divert the jury’s atten-
tion away from the defendant. More-
over, it ‘would be difficult, if not
impossible, to provide a fair opportu-
nity to rebut such evidence without
shifting the focus of the sentencing
hear|n1g away from the defendant.

'(b) The admission of the family
members’ emotionally charged opin-
ions and characterizations of the
crimes could serve no other purpose

JI>-e A vo r- APPEARANCES OF COUNSEL
George E. Burns, Jr. argued the cause for petitioner.

than to inflame the jury and divert
it from deciding the case on the
relevant evidence concerning the
crime and the defendant. Such ad-
mission is therefore inconsistent
with the reasoned decisionmaking
re%uwed in capital cases.

06 Md 172, 607 A2d 1098, va-
cated in part and remanded.

Powell, J., delivered the opinion of
the Court, in which Brennan, Mar-
shall, Blackmun, and Stevens, JJ.,
joined. White, J., filed a dissenting
opinion in which Rehnquist, C.J.,
and O'Connor and Scalia, JJ., joined.
Scalia, J., filed a dissenting opinion,
in which Rehnquist, C.J., and W hite ’
and O'Connor, JJ.,joined. # .+.m

r-r.Cf\

. Charles O.Monk Il argued the cause for respondent.

ris-W--*:*1* V.

"Justice Powell delivered the opin-
ion ofthe Court. ...V

[1a]  Thequestion presented s
whether the Constitution prohibits a
jury from considering a "victim im-
pact statement” during the sentenc-'
Ing phase ofa capital murder trial. (
*LV # LV wo,m .

rr-¥ J MR m o« K>
.o S

In 1983, Irvin Bronstein, 78, and
hisjtvife Rose, 75, were robbed and
murdered in their West Baltimore
home. The murderers,. John Booth
and W illie Reid, entered the victims’
home for the apparent purpose of
stealmﬂ money to buy heroin. Booth,
a neighbor of the-Bronsteins, knew
that the elderly couple could identify
him. The victims were bound and

1. Booth’s accomplice, Willie Reid, was con-
victed and sentenced to death as a principal
in the first degree to the murder of Mrs.

.2 OPINION OF THE COURT

gagged, and then stabbed repeatedly
in the chest with a kitchen knife.
The bodies were discovered two days
later by the Bronsteins’ son.

A jury found Booth guilty of two
counts of first-degree murder, two
counts of robbery, and conspiracy to
commit robbery.l The prosecution
requested the death penalty, and
Booth elected to have his sentence
determined by the jury instead of
the judge. See Md Ann Code, Art 27,
§413(bi(1982). Before the sentencing
Bhase egan, the State Division of
arole and Probation (DPP) com-
piled a Bresentencc report that de-
scribed . Booth’s background, educa-
tion and employment history, and
criminal record. Under a Maryland
statute, the presentence reportin all

Bronstein. His conviction was affirmed and
his sentence is currently under review. See
Reid v State, 305 Md 9, 501 A2d 436 (1985).
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felony casesl also must include a
victim impact statement (VIS), de-
scribing the effect of the crime on
the victim and his family. Md. Ann.
Code, Art. 41, §4-609(c) (1986). Spe-
cifically, the report shall:

"(i) Identify the victim of the
offense;

"(i) Itemize any economic loss
suffered by the victim as a result
of the offense; . .

(i) Identifg any physical in-
jury suffered by the victim as a
result of the offense along with its
seriousness and permanence;

“(iv) Describe any change in the
victim's personal welfare or famil-
ial relationships as a result of the
offense;

"(v) Identify any request for psy-
chological services initiated by the
victim or the victim's family as a
result of the offense; and ¢

~“(vi) Contain any other informa-
tion related to the impact of the
offense upon the victim or the vic-

96 L Ed 2d

tim's family that the trial court
_requires.” §4-609(cX3). - ;

AIthough the VIS is complied by the
DPP, the information is supplied by
the victim or the victim’'s family. See
§4-609(cX4),.(d). The VIS may be
read to the jury during the sentenc-
ing phase, or the family members
may be called to testify as to the
information. ,

The VIS in Booth’s case was based
on interviews with the BroniEeins’
son, daughter, son-in-law, and grand-
daughter. Many of their comments
emphasized the victims’ outstanding
personal qualities, and noted how
deeply the Bronsteins would be
missed.l Other parts of the VIS de-
scribed the emotional and personal
Problems the family members have
aced as a result of the crimes. The
son, for example, said that he suffers
from lack of sleep and depression,
and is "fearful for the first time in
his life.” App 61. He said that in his
QL)InIOH,.hIS parents were "butchered
like animals.” Ibid. The daughter
said she also suffers from lack of
sleep,, and that since the murders

2. When the statute was enacted it was "[T]he victims’ son reports that his parents

unclear whether a VIS was admissible in a
capital case. See 84-609(cX2Xi) (1986) (VIS
required if victim suffered injury, whereas for
a misdemeanor, VIS required if victim suffers
iiyury or death); Lodowski v State, 302 Md
691, 761, 490 A2d 1228, 1264 (1985) (Cole, J.,

concurring), vacated on other grounds, 475.

us - , 8 L Ed 2d 711, 106 S a 1452
(1986). In 1983, the Maryland General Assem-
br:y amended the VIS provision to provide
that:

"In any case in which the death penalty is
requested ... a presentence investigation,
including a victim impact statement, shall be
completed by the Division of Parole and Pro-
bation, and Bhall be considered by the court
or jury before whom the separate sentencing

roceeding is conducted . ...” §4-609(dl
F1986).

3. The VIS stated:
446

had been married for fifty-three years and
epjoyed a veiy close relationship, spending
each day together. He states that his father
had worked hard all his life and had been
retired for eight years, He describes his
mother as a woman who was young at heart
and never seemed like an old lady. She taught
herself to play bridge when she was in her
seventies. The victims' eon relates that his
parents were amazing people who attended
the senior citizens' center and made many
devout friends.” App 59.

"As described by their family members, the
Bronsteins were loving parents and grandpar-
ents whose family was most important to
them. Their funeral was the largest in the
history of the Levinson Funeral Home and
the family received over one thousand sympa-
thy cards, some from total strangers." Id., at
63.
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she has hecome withdrawn and dis-
trustful. She stated that she can no
Ionger watch violent movies or look
at kitchen knives without being re-
minded of the murders. The daugh-
ter concluded that she could not
forgive the murderer, and that such
a person could "[n]ever he rehabili-
tated.” Id., at 62. Finally, the grand-
daughter described how the deaths
had ruined the wedding of another
close family member, that took place
a few days after the bodies were
discovered. Both the ceremony and
the reception were sad affairs, and
instead of leaving for her honey-
moon, the bride attended the vic-
tims' funeral. The -VIS also noted
that the granddaughter bad received
counseling for several months nfter
the «incident, but eventually had
stopped because she concluded that
"no one could help her.” Id., at 3.

[2a] The DPP official who con-
ducted the interviews concluded the
VIS by writing:

"“It became increasingI?/ apparent
to the writer as she talked to the
family members that the murder
of Mr. and Mrs. Bronstein is still

" such a shocking, painful, and dev-

"'astatihg memory to them that it

' permeates every aspect of their
daily lives. It is doubtful that uiey
will*ver be able to fully recover
from this tragedy and not be
haunted by the memory jf the
brutal manner in which their
loved ones were murdered and

. taken from them.” Id., at 63-64/*

Defense counsel moved to suppress

4. The complete VIS ia reprinted in the
Appendix to this opinion.

6. [2b] The Eighth Amendment provides-
"Excessive bail shall not be required, nor
excessive fines imposed, nor cruel and unu-

the VIS on the ground that this
information was hoth irrelevant and
unduly inflammatory, and that
therefore its use in a capOal case
violated the Eighth Ameniment of
the Federal Constitution.* The Mary-
land trial court denied the motion,
ruling that the jury was entitled to
consider "any and all evidence
which would bear on the [sentencing
decision].” Id., at 6. Booth’s lawyer
then requested that the prosecutor
simply read the VIS to the jury
rather than call the family members
to testify before the jury. Defense
counsel was concerned that the use
of live witnesses would increase the
inflammatory effect of the informa-
tion. The prosecutor agreed to this
arrangement. - >

The jury sentenced Booth to death
for the murder of Mr. Bronstein and
to life imprisonment for the murder
of Mrs. Bronstein. On automatic aF-
peal, the Maryland Court of Appeals
affirmed the conviction and the sen-
tences. hooth v State, 306 Md 172,
507 A2d 1098 (1986). The court re-

jected Booth’s claim that the VIS

injected an arbitrary factor into the
sentencing decision. The court noted
thfiit had considered this argument
in Lodowski v State, 302 Md 691,
490 A2d 1228 %98@, vacated on
other %rounds, 475U , 89 L Ed
2d 711, 106 S Ct 1452 (1986), and
concluded that a VIS serves an im-
portant interest by informing the
sentencer of the full measure_of
harm caused by the crime. The
Court of Appeals then examined the
VIS in Booth's case, and concluded
that it is a "relatively straightfor-

sual punishments inflicted." The prohibitions
of the Eighth Amendment apply to the States
through the Due Process Clause of the Four-
teenth Amendment. See Robinson v Califor-
nia, 370 US 660, 666, 8 L Ed 2d 758, 82 S a
1417 (1962).
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ward and factual description of the
effects of these murders on members
ofthe Bronstein family.” 306 Md., at
223, 507 A2d, at 1124. It held that
the death sentence had not been
imposed under the influence of pas-
sion, prejudice, or other arbitrar

factors. See Md Ann Code, Art 27,
§414(eXD (1982). .

We granted certiorari to decide
whether the Eighth Amendment
Proh|b|ts a capital sentencing jury
rom considering victim impact evi-
dence. 479 U S ,93 L Ed 2d 246,
107 S Ct 269 (1986). We conclude
that it does, and now reverse.

n

[3, 4] Itis well-settled that ajury’s
discretion to impose the death sen-
tence must be "suitably directed and
limited SO @S t0 minimize the risk of
wholly arbitraré and capricious ac-
tion." GregE v Georgia, 428 US 153,
189, 49 L Ed 2d 859, 96 S Ct 2909
(1976) (Aomtoplmon of Stewart, Pow-
ell, and Stevens, JJ.); California v
Ramos, 463 US 992, 999, 77 L Ed 2d
1171,103 S Ct 3446 (1983). Although
this Court normally will defer to a
state legislature’s determination of
what factors are relevant to the sen-
tencing decision, the Constitution
glaces some limits on this discretion.
ee, e% id., at 1000-1001, 77 L Ed
2d 1171, 103 S Ct 3446. Specifically,
we have said that a jury must make
an "individualized determination” of
whether the defendant in question
Bhould be executed, based on "the
character of the individual and the
circumstances of the crime.” Zant v
Stephens, 462 US 862, 879, 77 L Ed
2d 235, 103 S Ct 2733 ﬁ1983 (empha-
Sis in ongma?. See also Eddings v
Oklahoma, 455 US 104, 112, 71 L Ed
2d 1,102 S a 869 (1982). And while
this Court has never said that the
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defendant’s record, characteristics,
and the circumstances of the crime
are the only permissible sentencing
considerations, a state statute that
requires consideration of other fac-
tors must be scrutinized to ensure
that the evidence lias some bearing
on the defendant's "personal respon-
sibility and moral guilt.” Enmund v
Florida, 458 US 782, 801, 73 L Ed 2d
1140, 102 S Ct 3368 (1982). To do
otherwise woulc. create the risk that
a death sentence will bhe based on
considerations that are "constirfT
tionally impermissible or totally ir-
relevant to the sentencing process.”
See Zant v Stephens, supra, at 885,
77L Ed 2d 235,103 Sa 2733.

[1b] The VIS in this case provided
the jury with two tgpes of informa-
tion. First, it described the personal
characteristics of the victims and
the emotional impact of the crimes
on the family. Second, it set forth
the family members’ opinions and
characterizations of the crimes and
the defendant. For the reasons
stated below, we find that this infor-
mation is irrelevant to a capital sen-
tencing decision, and that its admis-
sion creates a constitutionally unac-
ceptable risk that the jury may im-
pose the death penalty in an arbi-
trary and capricious manner.

The greater part of the VIS is
devoted to a description of the emo-
tional trauma suffered by the family
and the personal characteristics of
the victims. The State claims that
this evidence should be considered a
"circumstance” of the crime because
it reveals the full extent ofthe harm
caused by Booth’s actions. In the
State’s view, there is a direct, fore-
seeable nexus between the murders

and the harm to the f
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and the harm to the family, and
thus it is not "arbitrary” for the
jury to consider these consequences
in deciding whether to impose the
death penalty. Although "victim im-
pact’ 1S not an ag?gravatlng factor
under Margland aw,' the State
claims that by knowing the extent of
the impact upon and the severity of
the loss to the family, the jury was
better able to assess the " ‘gravity or
aggravating quality’" of the offense.
Brieffor Respondent 21 (quoting Lo-
dowsli v State, supra, at 741-742,
490 A2d, at 1254).

[lc, SL While the full range of
foreseeable consequences of a defen-
dant's actions may be relevant in
other criminal and civil contexts, we
cannot agree that it is relevant in
the unique circumstance of a capital
sentencm? hearing. In such a case,
it is the function of the sentencing
jury to "express the conscience of
the community on the ultimate ques-

a Before the jury may impose a capital
sentence, it must find that at least one of the
following aggravating circumstancea are pres-
ent

"(1) The victim was a law enforcement offi-
cer who was murdered while in the perfor-
mance of hio duties.

"(2) The defendant committed the murder
at a time when he was confined in any correc-
tional institution. " , .

"(3) lire defendant committed the murder
in fuicneranca of an escape or an attempt to
escape from custody, or to evade capture.

-*<) The victim was tcken or attempted to
be taken in the course of a kidnapping or
abduction, or an attempt to kidnap or abduct

”(5) The victim was a. child abducted in
violation of § 2 of thi® article.

"(6) The defendant committed the murder
pursuant to an agreement or contract for
remuneration or the promise of remuneration
to commit the murder.

"(7) The defendant engaged or employed
another person to commit the murder and the
murder was committed pursuant to an agree-

tion of life or death.” Witherspoon v
Illinois, 391 US 510, 519, 20 L Ed 2d
776, 88 S Ct 1770, 46 Ohio OPS 2d
368 (1968). When carrying out this
task the jury is required to focus- on
the defendant as a "uniquely indi-
vidual human bein[g].” Woodson v
North Carolina, 428 US 280, 304, 49
L Ed 2d 944, 96 S Ct 2978 (1976)
(plurality opinion of Stewart, Powell,
and Stevens, JJ.). The focus of a
VIS, however, is not on the defen-
dant, but on the character and repu-
tation of the victim and the effect on
his family. These factors may be
wholly unrelated to the blamewor-
thiness of a particular defendant. As
our cases have shown, the defendant
often will not know the victim, and
therefore will have no knowledge
about the existence or characteris-
tics of the victim’s family. Moreover,
defendants rarely select their vic-
tims based on whether the murder
will have an effect on anyone other
than the person murdered./Allowing

ment. or contract for remuneration or the
premise of remuneration.

"(8) \t the timi o" 'die murder the defen-
dant was under sentence of death or impris-
onment for life.

"(9) The defendant committed more than
one offense of murder in the first degree
arising out of the same incident.

"(10) The defendant committed the murder
while committing or attempting to ammit a
robbery, arson, rape, or sexual offense in the
first degree, oee Md Ann Code, Art 27,
§413(d) (1982 and Supp 1986). Because the
impact of the crime on the victim is not a
statuu.. 'y-defmed aggravating circumstance,
it woulc .lot be sufficient, standing alone, to
support a capital sentence. §413(0.

7. As one state court has noted:
"We think it obvious that a defendant's level
of culpability depends not on fortuitous cir-
cumstances such as the composition of his
victim’s family, but on circumstances over
which he has control. A defendant mny
choose, or decline, to premeditate, to act cal-
lously, to attack a vulnerable victim, to com-
mit a crime while on probation, or to amass a
record of offenses. ... In contrast, the fact
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the jury to rely on a VIS therefore
could result in" imposing the death
sentence because of factors about
which the defendant was unaware,
and that were irrelevant to the deci-
sion to kill. This evidence thus could
divert the jury’s attention away
from the defendant’s background
and record, and the circumstances of
the crime. o

[1d, 6] It is true that in certain
cases some of the information con-
tained in a VIS will have been
known to the defendant before he
committed the offense. As we have
recognized, a defendant's degree of
knowledge of the probable conse-
quences of his actions may increase
his moral culpability in a constitu-
tionally significant manner. See Ti-
Bon v Arizona, 481 US | e , 95
L Ed 2d 127, 107 S Ct 1676 (1987).
we nevertheless find that because of
the nature of the information con-
tained in a VIS, it creates an imper-
missible risk that the capital sen-
tencing decision will be made in an
arbitrary manner. '

lie] As evidenced by the full text
ofthe ITS in this case, see Appendix
to this opinion, the family members
were articulate and persuasive in
expressing their griefand the extent
of their loss. But in some cases the
victim will not leave behind a fam-
ily, or the family members may be
less articulate in describing their
feelings even though their sense of
loss is equally severe. The fact that

that a victim's family is irredeemably be-
reaved can be attributable to no act of will of
the defendant other than his commission of
homicide in the first place. Such bereavement
ia relevant to damages in a civil action, but it
has no relationship to the proper purposes of
sentencing in a criminal case." People v Lev-
itt, 156 Cal App 3d 500. 516-517, 203 Cal Rptr
276.287-288 (1984).
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the imposition of the death sentence
may turn on such distinctions illus-
trates the danger of allowing juries
to consider this information. Cer-
tainly the degree to which a family
is willing and able to express its
grief is irrelevant to the decision
whether a defendant, who may
merit the death penalty, should live
or die. See 306 Md., at 223, 507 A2d,
at 1129 (Cole, J., concurring in part
and dissenting in part) (concluding
that it is arbitrary to make capita
sentencing decisions based orfa VIS,
"which vary greatly from case to
case depending upon the ability of
the family member to express his
grief).  — .

Nor is there anydjus_tijication for
permitting such a decision to turn
on the perception that the victim
was a sterling member of the com-
m un|t¥ rather than someone of ques-
tionable character.® This type of in-
formation does not provide a "princi-
pled way to distinguish [cases] in
which the death penalty was im-
posed, from the many cases in which
It was not.” Godfre%/ v Georgia, 446
US 420, 433, 64 L Ed 2d 398, 100 S
Ct 1759 (1980) (opinion of Stewart,
J.). See also Skipper v South Caro-
lina, 476 US ) e .90 L Ed 2d
1, 106 S a 1669 (1986) (Powell, J.
concurring in judgment).

[If, 7a) We also note that it would
be. difficult—if not impossible—to
provide a fair opportunity to rebut
such evidence without shifting the

8. We are troubled by the implication that
defendants whose victims were assets to their
community are more deserving of punishment
than those whose victims are perceived to be
less worthy. Of course, our system of justice
does not tolerate such distinctions. Cf. Fur-
man v Georgia, 408 US 238, 242, 33 L Ed 2d
346, t S Ct 2726 (1972) (Douglas, J., concur-

ring).
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focus of the sentencing hearing away
from the defendant. A threshold
problem is that victim impact infor-
mation is not easily susceptible to
rebuttal. Presumably the defendant
would have the right to cross-exam-
ine the declarants, but he rarely
would be able to show that the fam-
ily members have exaggerated the
degree of sleeplessness, depression,

or emotional trauma suffered. More-1

over, if the state is permitted to
introduce evidence of the victim's
personal qualities,* it cannot be
doubted that the defendant also
must be given the chance to rebut
this evidence. See Gardner v Florida,
430 US 349, 362, 51 L Ed 2d 393, 97
S Ct 1197 (1977) (opinion of Stevens,
J.) (due process requires that defen-
dant be given a chance to rebut
presentence report). See also, Md
Ann Code, Art 27, §413(cXv) (1982).
Putting aside the strategic risks of
attacking the victim's character be-
fore the jury, in appropriate cases
the defendant presumably would be

9. Seen. 3, supra. The Maryland sentencing

statute does not expressly permit evidence of
the victim’ character and community status
to be included in the VIS. The Maryland
Court of Appeals, however, apparently has
determined that the statute only establishes
the minimum amou.it of information that
must be provided. Consideration of other in-
formation in the VIS is subject to the trial
judge's discretion. See Reid v State, 302 Md.
811,820-821, 490 A2d 1289,1294 (1985).

. This type of information is not unique to
the VIS in Booth's case. In Lodowski v State,
the trial court admitted a VIS based on an
interview with the victim’s wife that said in
part: , e
m"[The victim] was the nerfect family person,
he was totally devoted to his family. It was
like a miracle to find a man like him—uwe had
something very special. We had created a love
that could withstand anything in life. We
were not only husband and wife, but best
friends.” 302 Md., at 766, 490 A2d, at 1266
(Cole J., concurring)

The court in Lodowski found that VIS evi-

permitted to put on evidence that
the victim was of dubious moral
character, was unpopular, or was
ostracized from his family. The pros-
pect ofa "mini-trial” on the victim's
character is more than simply unap-
pealing; it could well distract the
sentencing jury from its constitu-
tionally required task—determining
whether the death penalty is appro-
priate in light of the background
and record of the accused and the
particular circumstances of the
crime. We thus reject the contention
that the presence or absence of emo-
tional distress of the victim’s family,
or the victim's personal characteris-
tics, are proper sentencing consider-
ations in a capital case.l)

B

[1g] The second type of informa-
tion presented to the jury in the VIS
was the family members’ opinions
and characterizations of the crimes.
The Bronsteins’ son, for example,

dence in general is not constitutionally pro-
scribed. and is relevant to a capital sentenc-
ing determination. Id., at 751, 752, 490 A2d,
at 1259.

10.  [7b] Our disapproval of victim impact

statements at the sentencing phase of a capi-
tal case does not mean, however, that this
type of information will never be relevant in
any context. Similar types of information may
well be admissible because they relate di-
rectly to the circumstances of the crime. Facts
about the victim and family also may be
relevant in a noncapital criminal trial. More-
over, there may be times that the victim’s
personal characteristics are relevant to rebut
an argument offered by the defendant. See,
e.g., Fed Rule Evid 404(aX2; (prosecution may
show peaceable nature of victim to rebut
charge that victim was aggressor). The trial
judge, of course, continues to have the pri-
mary responsibility for deciding when this
information ia sufficiently relevant to some
legitimate consideration to be admissible, and
when its probative value outweighs any preju-
dicial effect. Cf. Fed R Evid 403.
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stated that his parents were "butch-
ered like animals," and that he
"doesn’t think anyone should be able
to do something like that and ?et
away with it.” App 61. The VIS also
noted that the Bronstein's daughter

- "could never forgive an.:e for
v killing [her parents] that way. She
can't believe that an¥body. could
do that to someone. The victims’
dau%hter states that animals
wouldn’t do this. [The perpetra-
tors] didn't have to kill because
there was no one to stop them
from looting.... . The murders
show the viciousness of the killers’
+ anger. She doesn't feel that the
people who did this could ever be
rehabilitated and she doesn’'t want
them to be able to do this again or
PUt another family through this.”
d.,at62, e¢' jvii- .

One can understand the grief and
anger of the family caused by the
brutal murders in this case, and
there is no doubt that jurors gener-
ally are aware of these feelings. But
the formal presentation of this infor-
mation by the State can serve no
other purpose than to inflame the
jury and divert it from deciding the
case on the relevant evidence con-

96 L Ed 2d

ceming the crime and the defen-
dant. As we have noted, any decision
to impose the death sentence must
"be, and ap?]ear to be, based on rea-
son rather than caprice or emotion.”
Gardner v Florida, supra, at 358, 51
L Ed 2d 393,97 S Ct 1197 (opinion of
Stevens, J.). The admission of. these
emotionally-charged opinions as to
what conclusions the jury should
draw from the evidence clearly is
inconsistent with the reasoned deci-
sionmaking we require in capital
cases.'

m

11h] We conclude that the intro-
duction of a VIS at the sentencing
Fhase of a qaﬁital murder trial vio-
ates the Eighth Amendment, and
therefore the Maryland statute is
invalid to the extent it requires con-
sideration of this information.% The
decision of the Maryland Court of
Appeals is vacated to the extent that
it affrmed the capital sentence. The
case is remanded for further pro-
ceedings not inconsistent with this
opinion.

[t is bo ordered.

11. The same problem is presented by thetions that inform the sentencing decision may

VIS summary written by the DPP, that might
be viewed by the jury as representing the
views of the State. As noted supra, at , 96
L Ed 2d 447, the writer concluded that the
crimes had a "shocking, painful, and devaa-
gatjing" effect on the family, and that "[ijt is
doubtful that they will ever be able to fully
recover." App 63-64. See Appendix to this
opinion.

be different from those that might be relevant
to other liability or punishment determina-
tions. At least 36 States permit the use victim
impact statements in Borne contexts, reflecting
a legislative judgment that the effect of the
crime on victims should have a place in the
criminal justice system. See National Organi-
zation for Victim Assistance, Victim Rights
and Services: A Legislative Directory 32-33

12.  We note, however, that our decision (1985) (chart); McLeod, Victim Participation

today is guided by the fact death is a "punish-
ment different from all other sanctions,” see
Woodson v North Carolina, 428 US 280, 303-
304, 305, 49 L Ed 2d 444, 96 S a 2978 (1976)
(plurality opinion of Stewart, Powell, and Ste-
vens, JJ.), and that therefore the considera-
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at Sentencing, 22 Crim L Bull 501, 507, and n
22 (1986). Congress also has provided for vic-
tim participation in federal criminal cases.
See Fed Rule Crim Proc 32(cX2XC). We imply
no opinion as to the use of these statements
in non-capital cases.
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APPENDIX TO OPINION OF THE
COURT

"VICTIM IMPACT STATEMENT

[The Victim Impact Statement in
this case was prepared by the Mary-
land Division of Parole and Proba-
tion. See n 2, supra]

"Mr. and Mrs. Bronstein's son,
daughter, sor-in-law, and grand-
daughter were interviewed for pur-
poses of the Victim Impact State-
ment. There are also four other’
grandchildren in the family. The vic-
tims’' son reports that his parents
had been married for fifty-three
years and enjoyed a very close rela-
tionship, spendm% each day to-
gether. He states that his father had
worked hard all his life and had
been retired for eight years. He de-
scribes his mother as a woman who
was young at heart and never
seemed like ar- old lady. She taught
herself to play bridge when she was
in her seventies. The victims’ son
relates that his parents were amaz-
ing people who attended the senior
citizens” center and made many de-
vout friends. He indicates that he
was very close to his parents, and
that he talked to them every day.
The victims’ daughter also spent lots
oftime with them. o

"The victims’ son saw bis parents
alive for the last time on May 18th.
They-Were having their lawn mani-
cured and were excited by the onset
of spring. He called them on the
phone that evening and received no
answer. He had made arrangements
to pick Mr. Bronstein up on May
20th. They were both to be ushers in
a grandda,u?(hter’s wedding and were
ﬁomgm pick up their taxedos. When

e arrived at the house on May 20th
he noticrl that his parents’ car
wasn't there. A neighbor told him

that he hadn't seen the car in sev-
eral days and he knew something
was wrong. He went to his parents’
house and found them murdered. He
called his sister crying and told her
to come right over because some-
thing terrible had happened and
their parents were both dead.

"The victims" daughter recalls
that when she arrived at her par-
ents’ house, there were police officers
and television crewB everywhere.
She felt numb and cold. She was not
allowed to go into the house and so
she went to a neighbor's home.
There were people and rePorters ev-
erywhere and all she could feel was
cold. She called her older daughter
and told her what had happened.
She told her daughter to get her
husband and then teil her younger
daughter what had happened. The
younger daughter was to be married
two dayB later.

"The victims' granddaughter re-
ports that just before she received
the call from her mother she had
telephoned her grandparents and re-
ceived no answer. After her mother
told her what happened she turned
on the television and heard the news
reports about it. The victims’ son
reports that his children first
learned about their grandparents
death from the television reports.

"Since the Jewish religion dictates
that birth and marriage are more
important than death, the grand-
daughter's wedding had to proceed
on May 22nd. She had been looking
forward to it eagerly, but it was a
sad occasion with people crymg. The
reception, which normally would
have lasted for hours, was very brief.
The next day, instead of going on
her honeymoon, she attended her
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grandparents’ funerals. The victims’
son, who was an usher at the wed-
ding, cannot remember being there
or coming and going from his par-
ents’ funeral the next day. The vic-
tims’ granddaughter, on the other
hand, vividly remembers every de-
tail of the days following her grand-
parents’ death. Perhaps she de-
scribed the impact of the tragedy
mo3t eloquently when she stated
that it was a completely devastating
and life altering experience. *

"The victims' son states that he
can only think of his parents in the
context of how he found them that
day, and he can feel their fear and
horror. It was 4:00 p. m. when he
discovered their bodies and this
stands out in his mind. He is always
aware ofwhen 4:00 p. m. comes each
day, even when he is not near a
clock. He also wakes up at 4:00 a. m.
each morning. The victims’ son
states that he suffers from lack of
sleep. He is unable to drive on the
streets that pass near his parents’
home. He also avoids driving past
his father’s favorite restaurant, the
supermarket where his parents
shopped, etc. He is constantly re-
minded of his parents. He sees his
father coming out of synagiogues,
sees his parents’ car, and feels very
sad whenever he sees old people.
The victims’ son feels that his par-
ents were not killed, but were butch-
ered like animals. He doesn't think
anyone should be able to do some
thing like thatand get away with it.
He 1s very angry and wishes he
could sleepand not feel so dePressed
all the time. He is fearful for the
first time in his life, putting all the
lights on and checking the locks
frequently. His children are scared
for him~_and concerned for his
health. They phone him several
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times a day. At the same time he
takes a fearful approach to the
whereabouts of his children. He also
calls his sister every dag. He states
that he is frightened by his own
reaction of what he would do if
someone hurt him or a family mem-
ber. He doesn’t know if he’'ll e\}/(er be

the same again. .. A

"The victims' daughter and her
husband didn't eat dinner for three
day3 following the discovery of Mr.
and Mrs. Bronstein's bocHes. They
cried together every day for four
months and she still cries every day.
She states that she doesn’t sleep
through a single night and thinks a
part of her. died too when her par-
ents were killed. She reports that
she doesn’t find much joy in any-
thing and her powers of concentra-
tion aren’t good. She feels as if her
brain is on overload. The victims’
daughter, relates that she had to
clean out her parents’ house and it
took several, weeks. She. saw the
bloody carpet, knowing that her par-
ents had been there, and she felt
like getting down on the rug and
holding her mother. She wonders
how this could have happened to her
family because they're just ordinary
people. The victims’ daughter re-
ports that she had become notice-
ably withdrawn and depressed at
work and is now making an effort to
he more outgom?. She notes that she
is so emotionally tired because she
doesn’t sleep at night, that she has a
tendency to fall “asleep when she
attends Bocial events such as dinner
parties or the symphony. The vic-
tims’ rrughter states that wherever
she goes she sees and hears her
parents. This happens every day.
She cannot look at kitchen knives
without being reminded of the mur-
ders and she is never away from it.

She states that s
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violence. The vi
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ing, butis not ai
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She states that she can't watch mov-
ies with bodies or btabbings in it.
She can't tolerate any reminder of
violence. The victims” daughter re-
lates that she used to he verﬁ trust-
ing, but is not any longer. When the
doorbell rings she tells her hushand
not to answer it. She is very suspi-
cious of people and was never that
way before. * ;

"The victims' daughter attended
the defendant’s trial and that of the
co-defendant because she felt some-
one should be there to represent her
parents. She had never been told the
exact details of her parents’ death
and had to listen to the medical
examiner's report. After a certain
point, her mind blocked out and she
stopped hearing. She stater that her
parents were stabbed repeatedly
with viciousness and she could never
forgive anyone for killing them that
way. She can't believe that anybody
could do that to someone. The vic-
tims’ daughter states that animals
wouldn’t do this. They didn’t have to
kill because there was no one to stop
them from looting. Her father would
have given them anything. The mur-
ders show the viciousness jf the kill-
ers’ anger. She doesn't feel that the
people who did this could ever be
rehabilitated and she doesn't want
them to be able to do this again or
Put another family through this. She
eelsjthat the lives of her family
members will .never be the same
again. -

-"The victims' granddaughter
states that unless you experience
something like this you can't under-
stand how it feels. You are in a state
of shock for several months and
then a terrible depression sets in.
You are so angry and feel such rage.
She states that she only dwells on
the image of their death when think-

ing of her %randparents. For atime
she would become hysterical when-
ever she saw dead animals on the
road. She is not able to drive near
her grandBarents’ house and will
never be able to go into their neigh-
borhood ag{ain. The victims’ grand-
daughter also has a tendency to turn
on all the lights in her house. She
Poes into a panic if her hushand is
ate coming home from work. She
used to be an avid reader of murder
mysteries, but will never be able to
read them again. She has to turn off
the radio or T.V. when reports of
violence come on because they hit
too close to home. When she gets a
newspaper she reads the comics and
throws the rest away. She states
that it is the small everyday things
that haunt her constantly and al-
ways will. She saw a counselor for
several months but stow)ed because
she felt that no one could help her.

"The victims' granddaughter
states that the whole thing has been
very hard on her sister too. Her
wedding anniversary will always be
bittersweet and tainted by the mem-
ory of what happened to her grand-
parents. This year on her anniver-
sary she and her hushand quietly
went out of town. The victims’
granddaughter finds that she is un-
able to look at her sister’s wedding
ﬁmtures. She also has a picture of

er grandparents, but had to put it
away because it was too painful to
look at it. ¥ ok

“The victims’ family members
note that the trials of the suspects
charged with these offenses have
been delayed for over a year and the
postﬁonements have been verﬁ/ hard
on the family emotionally. The vic-
tims’ son notes that he keeps seeing
news reports about his parents’ mur-
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der which show their house and the
police removing their bodies. This is
a constant reminder to him. The
family wants the whole thing to be
over with and they would like to see
swift and just punishment.

-«"A's described by their family
members, the Bronsteins were loving
Farents and grandparents whose
amily was mostimportant to them.
Their funeral was the largest in his-
tory of the Levinson Funeral Home
and the family received over one
thousand sympathy cards, some
from total strangers. They at-
tempted to answer each card person-
ally. The family states that Mr. and
Mrs. Bronstein were extremely good

9 L Ed 2d

people who wouldn't hurt a fly. Be-
cause of their losn, a terrible void
has been put into their lives and
every day is still a strain just to get
through. It became increasingly ap-
parent to the writer as Bhe talked to
the family members that the murder
of Mr. and Mrs. Bronstein is still
such a shocking, painful, and devas-
tating memory to them that it per-
meates every aspect of their daily
lives. It is doubtful that they will
ever be able to fully recover mom
this tragedy and not be haunted by
the memory of the brutal manner in
which their loved ones were mur-
ggrgg and taken from them." App

SEPARATE OPINIONS

Justice W hitt, with whom The
Chief Justice, Justice O'Connor
and Justice Scalia join, dissenting.

> "[T]he decision that capital pun-
ishment may be the appropriate
sanction in extreme cases is an ex-
pression of the community's belief
that certain crimes are themselves
so grievous an affront to humanity
that the only adequate response may
be the penalty of death.” Gregg v
Georgia, 428 US 153, 184, 49 L Ed
2d 859 96 S a 2909 51976) (opinion
of Stewart, Powell and Stevens, JJ.).
The affront to humanity of a brutal

murder such as petitioner committed-

is not limited to its impact on the
victim or victims; a victim's commu-
nity is also injured, and in particu-
lar the victim's family suffers shock
and grief of a kind difficult even to
imagine for those who have not
shared a similar loss. Maryland's
legislature has decided that the jury
should have the testimony of the
victim's family in order to assist it
in weighing the degree of harm that

the defendant has caused and the
corresponding degree of punishment
that should be inflicted, This Audg-
ment is entitled to particular defer-
ence; determinations of appropriate
sentencing considerations are
"peculiarly questions of legislative
Bollcy,"’ id., at 176, 49 L Ed 2d 859,
6 S Ct 2909 gquotmg Gore v United
States, 357 US 386, 393, 2 L Ed 2d
1405, 78 S Ct 1280 (1958)), and the
Court should recognize that " [ijn a
democratic society legislatures, not
courts, are constituted to respond to
the will and consequently the moral
values of the people,’” 428 US, at
175, 49 L Ed 2d 859, 96 S a 2909
g%uotmg Furman v Georgia, 408 US

8, 383, 33 L Ed 2d 346, 92 S Ct
2726 (1972) (Burger, C.J., dissent-
ing)). | cannot agree that there was
anything "cruel or unusual” or oth-
erwise unconstitutional about the
legislature’s decision to use victim
impact statements in capital sen-
tencing hearings.

The Court's judgment is based on
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the éaromises that the harm that a
murderer causes a victim's family
does not in general reflect on his
blameworthiness, and that only evi-
dence going to blameworthiness is
relevant to the capital sentencing
decision. ManY if not most jurors,
however, will look less favorahly on
a capital defendant when theK ap-
ﬁremate the full extent of the harm
e caused, ncluding the harm to the
victim's fr ily. There is nothing
aberrant irr a juror’s inclination to
hold a murderer accountable not
only for his internal disposition in
committing the crime but also for
the full extent of the harm he
caused; many if not most ,oersons
would also agree, for example, that
someone who drove his car reck-
lessly through a stoplight and unin-
tentionally killed a pedestrian mer-
its significantly more punishment
than someone who drove his car
recklessly through the same stop-
light at a time when no pedestrian
was there to be hit. | am confident
that the Court would not overturn a
sentence for reckless homicide by
automobile merely because the pun-
ishment exceeded the maximum sen-
tence for reckless driving; and |
would hope that the Court would not
overturn the sentence in such a case
if ajudge mentioned, as relevant to
his sentencing decision, the fact that,
the victim was a mother or father.
Butrif punishment can be enhanced
in noncapital cases on the basis of
the harm caused, irrespective of the

1. Congress considers the effect of crime on
its victims a relevant sentencing considers-

-tion. Thus, presentence reports prepared pur-

suant to Federal Rule of Criminal Procedure *
32(cX2) must include "information concerning
any harm, including financial, social, psycho-
logical, and physical harm, done to or loss
suffered by any victim of the offense . . . .”
This Court's cases also indicate that the

offender’s specific intention to cause
such harm,l | fail to see why the
same approach is unconstitutional in
death cases. If anything, | would
think that victim impact statements
are particularly appropriate evi-
dence in capital sentencing hearings:
the State has a legitimate Interestin
counteracting the mitigating evi-
dence 77hich the defendant is enti-
tled to put in, see, e.g., Eddings v
Oklahoma, 455 US 104, 71 L Ed 2d
1,102 S Ct 869 (1982), by reminding
the sentencer that just as the mur-
derer should be considered as an
individual, so too the victim is an
individual whose death represents a
unique loss to society and in particu-

lar to his family.

The Court is "troubled by the im-
plication that defendants whose vic-
tims were assets to their community
are more deserving of punishment
than those whose victims are per-
ceived to be less worthy," and de-
clares that "our system of justice
does not tolerate such distinctions.”
Ante, at . n 8 96 L Ed 2d 450.
It is no doubt true that the State
may not encourage the sentencer to
rely on a factor such as the victim’s
race in determining whether the
death penalty is afprOJJriate. Ct.
McCleskey v Kemp, 481 US , 95
L Ed 2d 262, 107 S Ct 1756 (1987).
But | fail to see why the State can-
not, if it chooses, include as a sen-
tencing consideration the particular-
ized harm that an individual’s mur-

harm caused by an offense may be the basis
for punishment even if the offender lacked
the specific intent to commit that harm. See,
e.g., United Statea v Feola, 420 US 671, 43 L
Ed 2d 541, 95 S a 1255 (1975) (conviction
under 18 USC §111 [18 USCS §111] for as-
saulting a federal officer dees not require
proof that the defendant knew the victim’s

status).
451
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der causes to the rest of societyland
in particular to his family. To the
extent that the Court is concerned
that sentencing juries might be
moved by victim impact statements
to rely on impermissible factors such
as the race of the victim, there is no
showing that the statements in this
case encouraged this, nor Bhould we
lightly presume such misconduct on
the jury's part. Cf. McCleskey v
Kemp, supra- -

The Court's reliance on the al-
leged arbitrariness that can result
from the differing ability of victims’
families to articulate their sense of
loss is a makeweight consideration:
No two prosecutors have exactly the
same ability to present their argu-
ments to the jury; no two witnesses
have exactly the same ability to
communicate the facts; but there is
no requirement in capital cases that
the evidence and argument be re-
duced to the lowest common denomi-
nator.

The supposed problems arising
from a defendant's rebuttal of victim
impact statements are speculative
and unconnected to the facts of this
case. No doubt a capital defendant
must be allowed to introduce rele-
vant evidence in rebuttal to a victim
impact statement, but Maryland has
in no wise limited the right of defen-
dants in this regard. Petitioner in-
troduced no such rebuttal evidence,
probably because he considered,

2 .1doubt that the Court means to suggest
that there is any constitutional impediment,
for example, to authorizing the death sen-
tence for the assassination of the President or
Vice-President, see 18 USC §§ 1761, 1111 [18
USCS 551761, 1111], a Congressman, cabinet
official, Supreme Court Justice, or the head of
an executive department, 18 USC §351 [18
USCS §351], or the murder of a policeman on
active duty, see Md Ann Code, Art 27,
§ 413(fX1X1982).
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wisely, that it was not in his best
interest to do so.* At bottom, the
Court's view Beems to be that it is
somehow unfair to confront a defen-
dant with an account of the loss his
deliberate act has caused the vic-
tim's family and society. | do not
share that view, but even if | did |
would be unwiIIin? to imi)ose it on
States that see matters difterently.

The Court's concern that the grief
and anger of a victim’s family will
"inflame the jury,” ante, at , 96
L Ed 2d 452, is based in large part
on its view that the loss which Buch
survivors suffer is irrelevant to the
issue of punishment—a view with
which | have already expressed my
disagreement, To the extent that the
Court determines that in this case it
was inappropriate to allow the vic-
tims’ family to express their opin-
ions on, for example, whether peti-
tioner could be rehabilitated, that is
obviously not an inherent fault in
all victim impact statements and no
reason to declare the practice of ad-
mitting such statements at capital
sentencing hearings per se unconsti-
tutional. I'respectiully dissent.

Justice Scalia, with whom The
Chief Justice, Justice White, and
Justice O'Connorjoin, dissenting.

The Court holds that because
death is a " 'punishment different
from all other sanctions,’” ante, at

»n 12,96 L Ed 2d 452 (quoting

3. The possibility that the jury would be

distracted by rebuttal evidence is purely hy-
pothetical, since petitioner introduced no such
evidence. It is also unclear how distracting (as
opposed to offending) the jury would disadvan-
tage the defendant, and why, if there were
some disadvantage to the defendant in press-
ing too hard a rebuttal to a victim impact
statement, he should be heard to complain of
the consequences of his tactical decisions.
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Woodson v North Carolina, 428 US
280, 703-304, 49 L Ed 2d 944. 96 S Ct
2978 (1976) (plurality opinion of
Stewart, Powell, and Stevens, JJ.)),
considerations not relevant to "the
defendant's 'personal responsibility
and moral guilt’” cannot be taken
into account in deciding whether a
defendant who is eliginle for the
death penalty should receive it, ante,
at - .96 L Ed 2d 448 ;quotmg
Enmund v Florida, 458 US 782, 801,
73 L Ed 2d 1140, 102 S Ct 3368
(1982)). It seems to me, however—
and, I think, to most of mankind—
that the amount of harm one causes
does bear upon the extent of his
"personal responsibility.” We may
take away the license of a driver
who goes 60 miles an hour on a
residential street; but we will put
him in jail for manslaughter if,
though his moral guilt is no.%reater,
he is unlucky enough to kill some-
one during the escapade.

Nor, d +pite what the Court says
today, do /e depart from this princi-
ple where capital punishment is con-
cerned. The Court's opinion goes not
explain why a defendant's eligibilit
for the death sentence can (and al-
ways does) turn upon considerations
not relevant to his moral guilt. If a
bank robber aims his gun at a
guard, pulls the trigger, and kills his
target, he may be put to death. If
the gun unexpectedly misfires, he
may not. His moral guilt in both
cases is identical, but his responsibil-
ity in the former is greater. Less
than two months ago, we held that
two brothers who planned and as-
sisted in their father’s escape from
Brlson could be sentenced to death

ecause in the course of the escape
their father and an accomplice mur-
dered a married couple and two chil-
dren. Tison v Arizona, 481 US ,

95 L Ed 2d 127, 107 S Ct 1676 (1987).
Had their father allowed the victims
to live, the brothers could not be put
to death; but because he decided to
kill, the brothers may. The differ-
ence between life and death for
these two defendants was thus a

-matter “Wholly unrelated to the(irg

'blameworthine/'S." Ante, at 9
L Ed 2d 449. But it was related to
their personal responsibility, i.e., to
the degree of harm that they had
jaused. In sum, the principle upon
which the Court’s opinion rests—
that the imposition of capital pun-
ishment is to be determined solely
on the basis of moral guilt—does not
exist, neither in the text of the Con-
stitution, nor in the historic prac-
tices of our society, nor even in the
opinions of this Court.

Recent years have seen an outp-
ouring of popular concern for what
has come to he known as "victims'
rights"—a phrase that describes
what its proponents feel is the fail-
ure of courts of justice to take into
account in their sentencing decisions
not only the factors mitigating the
defendant’s moral guilt, but also the
amount of harm he has caused to
innocent members of society. Many
citizens have found one-sided and
hence unjust the criminal trial in
which a parade of witnesses comes
forth to testify to the pressures be-
yond normal human experience that
drove the defendant to commit his
crime, with no one to lay before the
sentencing authority the full reality
of human sufferlngi] the defendant
has produced—which (and not moral
guilt alone) is one of the reasons
society deems bis act worthy of the
prescribed penalty. Perhaf)s these
sentiments do not sufficiently temper
justice with mercy, but that is a
question to be decided through the

459



U.S. SUPREME COURT REPORTS

democratic processes of a free peo-
ple, and not by the decrees of this
Court. There is nothing in the Con-
stitution that dictates the answer, no
more in the field of capital punish-
mentthan eliewhere.

Tc require, as we have, that all
mitigating factors which render capi-
tal punishment a harsh pernlty in
the particular case “e placed before
the sentencing authority, while si-
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multaneously requiring, as we do
today, that evidence of much of the
human suffering the defendant has
inflicted be suppressed, is in effect to

prescribe a debate on the a’opropri-

ateness of the capital penalty with
one side muted. [f that penalty is
constitutional, as we have repeatedly

said it is, it seems to me not re-

motely unconstitutional to permit
both the pros and the cons in the
particular case to he heard.
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Decision: Introduction of victim impact statement at sentencing phase of
capital murder trial held to violate Eighth Amendment, and Maryland
statute requiring consideration of statement held invalid.

SUMMARY

Havin% found a defendant guilty of two counts of first-degree murder, two
counts of robbery, and conspiracy to comm i.tI'Obb.el'K in connection with the
robbery and murder of an elderly couple in their home, a Maryland state
court'.ury sentenced him to death after considering a presentence report
compiled by the state division of parole and probation. As required bY a
Maryland statute, the report included a victim impact statement (VIS),
which described the personal characteristics of the victims and the emo-
tional impact of the crimes on the family, and set forth the family, members’
opinions and characterizations of the crimes and the defendant. The state
trial court (1) refused to ‘suppress the VIS, (2) rejected the defendant's
contention that the VIS was irrelevant and unduly inflammatory and that
therefore its use in a capital case violated the Eighth Amendment of the
Federal Constitution, and (3) ruled that the jury was entitled to consider
any and all evidence which would bear on the sentencing decision. The jury
sentenced the defendant to death for one of the murders and to life
imprisonment for the other murder. The .MarKIand Court of Appeals af-
firmed the convictions and sentences, holding that a VIS serves an impor-
tantinterest by informing the sentencer of the full measure of harm caused
by the crime (306 Md 172, 507 A2d 1098).

On certiorari, the United States SUﬁreme Court (1) vacated the decision of
the Maryland Court of Appeals to the extent that it affirmed the capital
sentence, and (2) remanded the case for further proceedings. In an opinion
by Powell, J., joined by Brennan, M arshall, Blackmun, and Stevens, JJ.,
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February 17, 1988 MEMBER

STATE AFFAIRS COMMITTEE
HEALTH. EDUCATIONAL

MEMORANDUM AND SOCIAL SERVICES COMMITTEE
TO: Members of the House Judiciary Committee

FROM: Representative Dave Donley #

RE: Victims®™ Rights Bill

HB 296 is currently before the Judiciary Committee and | ask
for your support in passing this legislation.

There i1s a need to develop methods to reduce the trauma

that victims may experience in the wake of crime. All too
often citizens who become involved with the criminal justice
system, as victims of crime, are further victimized by the
system and insensitive treatment.

When a crime is committed the chief concern of criminal
justice agencies has been apprehending and dealing with the
criminal. Unfortunately after the police leave the scene of
the crime the victim is frequently forgotten.

HB 296 i1s a comprehensive bill that would give victims greater
rights in the criminal and civil justice systems. When
compared to other states such as California, Massachusetts,
New Jersey, Michigan, Connecticut, Colorado, Florida and
Arkansas, when it comes to victim®"s rights, Alaska is far
behind. This type of legislation is long overdue.

I urge the members of the Judiciary Committee to pass HB 296
which will help to ease the hardships that victims face.

ANCHORAGE OFFICE
3111 “C" STREET. SUITE 450 « ANCHORAGE, ALASKA 99503 + (907)561-7629
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ALASKA CRIME VICTIM®S RIGHTS ACT

As prime sponsor of HB 296, Representative Dave Donley

hopes to reduce the trauma that victims may experience in the wake
of a crime. All too often citizens who become involved with the
criminal justice system, as victims to crime, are further
victimized by the system and insensitive treatment.

Representative Donley also realizes that when a crime iIs committed,
the chief concern of criminal justice agencies has been
apprehending and dealing with the criminal. Unfortunately, after
the police leave the scene of the crime, the victim is frequently
forgotten.

HB 296 1s a comprehensive bill that would give victims greater
rights in the criminal and civil justice systems. A few are:

*Allow the victim to attend meetings of the parole board and
to comment in person on the proposed action of the board.

*Give victim access to presentence and police reports unless
just cause not to is shown. Also allows victim to make a
written or oral statement for use 1in preparation of the
presentence report and at sentencing.

¢Protects victim from discharge or discipline from an employer
if victim is subpoenaed or requested to attend court.

sVictim will be given written notice of all trial dates
involving the defendant.

sVictim will be notified if a defendant has escaped or is
released on furlough, to a correctional restitution center, or
an early release. Also iIn the case of an offender who was
found guilty but mentally ill, the offender 1is being
considered for a screening investigation to determine the need
for further treatment.

sVictim will be able to appear personally in court if the
offender files a motion for modification or reduction of
sentence.

ANCHORAGE OFFICE
3111 "C" STREET. SUITE 450 « ANCHORAGE, ALASKA 99503 + 1907) 561-7629



sVictim can make a written statement to the governor for
consideration i1f the governor considers a pardon, commutation
of sentence, reprieve, suspension or remission of a fine,
forfeiture, or if the offender applies to the governor for
clemency.

¢Allows a victim of a crime committed by a minor to request
permission to attend a hearing relating to the crime and
receive assistance in the writing of that request from the
Dept, of Health and Social Services.

These are only some of the rights that HB 296 will give victims.
Compared to other states such as California, Massachusetts, New
Jersey, Michigan, Connecticut, Colorado, Florida and Arkansas, when
it comes to victim"s rights, Alaska is far behind. We need your
help and support to pass House Bill 296.

Please send Public Opinions Messages or Letters to your senators
and representatives and to the House Judiciary Committee which 1is
now considering this bill.

For more information in Anchorage call 561-7529
in Juneau call 465-3892

We need to get thi3 bill moving. It has a lona wav to (0 before it
becomes law. We need your help.



£ STEVE COWPER. GOVERNOR
Uu/ni /
DEPARTMENT OF CORRECTIONS él.é\SEI;(éXB?ARDOFPAROLE
JUNEAU, ALASKA 99811-2000
BOA8O Of PAROLE | PHONE: (907) 465-3384

November 18, 1987

Honorable Johnny Ellis

Honorable Nillo E. Koponen

Co-Chairmen

Health, Education & Social Services Committee
Alaska House of Representatives

P.0. Box V

Juneau, Alaska 99811

Dear Chairmen Ellis and Koponen:

The staff of several Representatives have requested the Parole Board to comment
on House Bill 296. Since the bill has substantial impact on many segments of
the criminal justice system, and others are expected to testify on the bill, we
will confine our comments to those sections of the bill that pertain directly
to the parole process. Members and/or staff of the Board will be available at
the hearing on November 20 to answer questions if they arise.

On page 4, lines 1-4, the definition of victim is expanded significantly.
Since the definition applies to the parole process under AS 33.16, this section

will have an impact on the Board. Absent some way of limiting testimony,
having more than one relative of the victim testify at a parole hearing could
draw a hearing out to many hours or even more than one day. Currently, we

usually conduct up to 10 to 12 parole hearings a day. The financial impact
could reach into the many thousands of dollars quickly.

On page 5, lines 1-5, the victim would have the right to obtain the presentence
report and other reports that may be used in preparation for that report.
There 1is no prohibition in this bill on redisclosure and even if there was, it
would probably be very difficult to enforce. Currently, the presentence report
and attachments provide the Board with a lot of relevant background information
on which to make good parole decisions. Many community sources are helpful in
preparing these reports. Many citizens will not cooperate if they thought
their comments would be used by persons outside the criminal Justice system.
The same is true of defendants, their families and friends. Also, much of the
criminal justice system information contained 1in the presentence report might
be eliminated from the report if this bill passes, since many state and federal
laws prohibit the redisclosure of those records to non-criminal justice people.
If we don"t get comprehensive presentence reports and attachments, our ability
to make the most rational vrelease decisions will be severely compromised.
Frequently, there is information 1in the presentence about victims of uncharged
crimes. Many of these victims are children. They or their families would not
want their names or information regarding circumstances of the crimes released
to the public.

20-08LH



Honorable Johnny Ellis
Honorable Nillo E. Koponen
November 18, 1987

Page Two

Lines 19-20 on page 6 allow victims to attendparole hearings. We have a
number of concernswith this section. First, the Dbill does not define what is
intended by "attend meetings". Do you intend the victims/relatives to be

present before the Board just to make a statement? Do you intend the
victims/relatives to sit through the entire hearing but leave before the Board
begins deliberations? Do you expect the victims/relatives to sit through the
deliberations? Clearly this section 1is in conflict with AS 44.62.310(d)(3),
which states Board hearings, like jury deliberations, are closed. Having any
person who could be aligned for or against parole would be a violation of the
intent of the Alaska Supreme Court, In the Matter of Robson, 575 P.2d 771
(Alaska 1978). Whatever the Legislature decides to do, this section needs to
be clear on your specific intent.

The Board does not oppose having victims uome to Parole Board hearings.
However, the decision to allow victim attendance at hearings 1is expected to
have a substantial impact on the cost of operating the system, on the victim,
and on the abilityof the Board to get the best possible information to make
good parole decisions. This impact must be carefully reviewed to see if the
costs to the public and the actual advantages to the victim outweigh the
disadvantages.

First, let us talk about the issues impacting the victim. In Alaska, many
victims are friends or family of the defendant. Many of the cases we hear
involve sexual assault by a friend or family member. A lot of these victims
are children.Oftentimes, there 1is a tremendous amount of pressure from
friends or family for the victim to minimize the impact of the crime or even
recant. We sometimes get letters from victims that are put in this situation
now, but at least they don"t have to face the defendant in person. Sometimes
during the very frank and pointed questioning of Board members and staff, the
names of victims of other uncharged crimes are discussed. Clearly, these folks
would not like their names known to the public or their family members and this
is quite possible if the victim/relative of the current crime decides to speak
after leaving the hearing.

Another very 1important issue with victims attending hearings and speaking
against defendants 1is possible retribution. Most defendants now show little
animosity toward their victims when we discuss 1issues at parole hearings.
However, we believe the likelihood of retribution would increase significantly
if the victim were to testify against a defendant at a parole hearing. Reading
a letter written by the victim is much less likely to provoke a defendant than
if the victim is sitting across the table, eyeball to eyeball. We might be
doing most victims more harm than good by allowing the personal appearance.

Second, let us talk about the possible 1impact of this section on the Board"s
ability to get the best possible information to make good parole decisions.
The current Board hearings are closed and wusually only the persons in
attendance besides the Board are the prisoner and the parole officer that



completed the preparole report required by statute. Prisoners get the clear
message from many sources we expect to get all pertinent information when the
prisoner applies for parole. Prisoners sometimes give us information damaging
to their chances for parole because they think we might somehow find out about
the negative information and rescind parole before they could be released from
jail. In many cases, having one or more victims/victim®s relatives in the room
would have a chilling effect on a prisoner offering information. Not getting
their pertinent information could in some cases even endanger other potential
victims in the public. Even though some prisoners committed very serious
crimes, some are embarrassed about the circumstances of their crimes and would
be unwilling to discuss the details in front of others. Prisoners are aware
that Board members and parole officers understand in the confidentiality laws
regarding the material in the files and would be liable for disclosure of
information outside the hearing. Therefore, they are more willing to be frank
with us, not worrying about public disclosure. If we do not get the best
possible information, the Board might unknowingly release a prisoner who would
pose a significant risk to the public.

Third, let us look at the increased costs of this section. Here are some of
the areas of impact if victims come to parole hearings.

a. Lengthen parole hearings, resulting in increased per diem and
compensation for members and additional time for Corrections employees.

b. Money for security staff to screen both prisoners and victims before
they are allowed to come together in the hearing room.

c. Money for security staff to be present for the protection of victims
and in some cases the prisoners at parole hearings.

d. Money to pay for representation of prisoners by counsel at parole
hearings, most being represented by the Public Defender. Although rare
now, with the more adversarial nature of hearings under this bill, we
would expect a substantial increase in prisoners being represented by
attorneys. Of course, this would also lengthen hearings.

e. Money to pay for the increased costs of incarcerating some prisoners
for longer periods of time. Some prisoners who would not pose a risk
to the public and would likely be paroled now if they apply, would not
apply under this bill if they had to face the victim face to face
because of added embarrassment, and therefore would stay in jail.

If the committee members want the victim to be able to respond to such 1issues
as the prisoner®s comments to the Parole Board, let me suggest the following
solution. We can send a copy of the prisoner®s application for parole (without
proposed residence or employer addresses) to the victim. Then trie victim would
have the information the prisoner gives the Board members regarding the crime,
release plan, reasons why the prisoner thinks he/she should be granted parole,
conditions to be 1imposed, etc. The victim could them forward their written
comments to the Board.



Honorable Johnny Ellis
Honorable Nillo E. Koponen
November 18, 1987

Page Four

Another 1issue the Legislature has to deal with 1is equity. What impact would
this section have in ensuring all prisoners and victims are treated similarly?
First of all, many victims could not afford to travel outside of their areas of
residence to testify at parole hearings. Prisoners are housed in over a dozen
instate institutions scattered from Ketchikan to Nome as well as the Federal
Bureau Prison facilities throughout the country. Many prisoners are not
incarcerated in the same town where the victim lives. This means a victim with
more money might have a more significant impact on a decision to grant or not
grant parole than a victim without the money, even though the 1impact on the
victims might be 1identical. This legislation would favor residents of our
major cities. I expect you will begin to hear from indigent victims 1in a
couple of years.

Lines 26-28 on page 6 would require the Board to notify a victim of a decision
to grant or deny parole if the victim requested. We already notify interested
victims of any decision to grant parole and so notifying victims on decisions
to deny would not pose a problem. However, we strongly oppose the Ilast
sentence of this same section at lines 2-3 on page 7 that would have us notify
the victims of the prisoner®s residence address and the employer. This would
greatly increase the likelihood of confrontations between the parolee and the
victim-- nobody would be served by that. Many parolees have a tough enough
time getting reasonable employment now- having a victim/relative/friend contact

the parolee®s employer at work isn"t going to do anybody any good. If a
prisoner can not obtain and maintain lawful employment, his/her chances of
returning "to a life of crime™ are increased significantly. IT for some reason

the victim has a dispute with the parolee, contacts should be made through the
court, Parole Board, or parole officer.

These same comments apply to line 11 on page 7, regarding mandatory parolees.

Thank you for the opportunity to comment on House Bill 296. We hope these
issues can be resolved to everyone®s satisfaction.

Alonzo B. Patterson, Jr.
Alaska Parole Board Chairman
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BILL NO: HB 296 DATE: May 13, 1987

TITLE: An Act relating to victims CONTACT: Barbara Miklos
of crime, claims arising from Executive Director
criminal conduct, and service of Council on Domestic
process on prisoners; amending Violence & Sexual
Rule 12(d)(2) of the Alaska Rules Assault

of Children"s Procedure; and
amending Rule 32(d)(2) of the
Alaska Rules of Criminal Procedure

The Council on Domestic Violence and Sexual Assault supports HB 296,
the "Victims Rights Bill", which addresses some of the recommendations
of the President®s Task Force on Victims of Crime. This task force
was established by the federal government in 1982 in recognition of
the problems crime victims face when encountering the criminal justice
system. As the report of this task force stated:

Victims who do survive their attack, and are brave enough
to come forward, turn to their government expecting it to
do what a good government should - protect the innocent....
Without the cooperation of victims and withesses 1in
reporting and testifying about crime, it is impossible in a
free society to hold criminals accountable. When victims
come forward to perform this vital service, however, they
find little protection. They discover instead that they
will be treated as appendages of a system appallingly out
of balance... Somewhere along the way, the system began to
serve lawyers and judges and defendants, treating the
victim with institutionalized disinterest,

Tho Council does not have sufficient expertise to comment upon legal
issues raised in this legislation. We have comments on the following
sections of the bill with which we have particular interest.

Section 4 of HB 296 adds the effect of a crime on the victim to the
list of factors the court may consider in aggravation of a felony
sentence; Section 5 requires written notice of the sentencing hearing
be given to the victim. It is important for victims to receive
written notice of the sentencing hearing so that they have the
opportunity to present testimony or just to be present during the
hearing if they wish. The victim®s testimony regarding the effect of
the crime on his or her life adds balancing information for the court
by presenting the impact of the crime on the victim®"s physical,
financial and psychological well-being. As the President®s Task Force
states, "a judge cannot evaluate the seriousness of a defendant”s
conduct withoutknowing how the crime has burdened the victim. A
judge cannot reach an informed determination of the danger posedby a
defendant without hearing from the person he has victimized".

The Council questions the amendments to the definition of victim in
Section 6. We do not see the advantage of expanding the definition of
victim when the victim has died, is a minor or 1is incapacitated.
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The term "victim” already includes spouse, parent, child, brother,
sister and legal guardian. Adding aunt, uncle, parent-in-law,
brother-in-law or sister-in-law does not seem necessary. We also
wonder who would have precedence to be considered, and what would
happen if different relatives have conflicting views of the situation.

The Council also has concerns about Section 7 which gives the victinm
access to presentence reports and to police reports. While 1in general
the Council supports victims having access to information about the
case, we think there can be a danger in a victim having access to
police reports prior to a case going to trial because the information
in the reports might improperly influence the victim"s testimony or
expose the victim to unnecessary attack on cross-examination. In
addition, we think police reports should be protected as confidential
information since they give the victim®s name, address and other
einformation which might need to be protected. Since the victim
definition is expanded, there may be a number of other people who
could have access to the police reports, and we think this is
problematical. We do however, support the victim"s right to make a
written or oral statement for use in preparation of the defendant®s
presentence report and at sentencing. We would also like to suggest
that a section be added in this section that the victim has the right
to be informed by the Department of Corrections when the defendant has
been released from jail on bail. This provision would be particularly
important to battered women since they must take extra precautions
such as returning to a shelter to protect themselves and their
children when the batterer 1is released.

Section 9 gives victims the right to attend meetings of the parole
board. Victims have a legitimate interest in parole hearings, not
only because of their desire for the service of a just sentence, but
also because of their legitimate fear of revictimization once the
defendant is released.

Section 10 and Section 11 provides for the parole board to notify the
victim, prior to release, of the prisoner®s future grographic area and
of the prisoner®s residence address and employer, if known. We would
recommend that "geographic area™ be changed to "community" as this 1is
a more specific term. Also, we do not see the need to release the
prisoner®s residence address and employer to the victim and can
envision problems caused by releasing this information.

In conclusion, the Council on Domestic Violence and Sexual Assault
supports efforts to ensure that the rights of crime victims are better
taken 1into account by the criminal justice system.

Art English
Commissioner
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TITLE: "An Act relating to CONTACT: Maj. Walter J. Gilmour

victims of crime.. Acting Director
Alaska State Troopers
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55 < This legislation amends several statutes affecting the rights of
W W victims of crimes. The bill affects the roles of the Correnissioner of
S the Department of Corrections and prosecutors in their dealing with
B<O prisoners and victims.
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HOUSE BILL NO. 296

For an Act entitled: "An act relating to victims of crime, claims
arising from criminal conduct, and service of
process on prisoners; amending Rule 12(d)(2) of
the Alaska Rules of Children®s Procedure; and
amending Rule 32(d)(2) of the Alaska Rules of
Criminal Procedure."

The Department supports the goals of protecting the rights of victims of
crime, providing for appropriate participation of victims 1in court
proceedings, and ensuring that victims are informed of the outcome of
proceedings relating to perpetrators, including juveniles, who commit
crimes. However, the Department opposes granting a blanket right to
victims to attend otherwise confidential children®s proceedings. The
Department believes that the Ilimited benefit from establishing such a
right 1is not justified 1in light of the potential reduction in the
system®"s effectiveness and the availability of other mechanisms for
accomplishing the same goals without the potential adverse effects.

Section 13 of this bill would establish the right of a person (or
related representative) to attend a children"s proceeding under AS
47.10.070 if the person is the "victim of an offense that is the

subject of the hearing...". This language implies that the victimmay
attend any child proceeding in which the offense is in any way a con-—
sideration. This would almost certainly include any adjudication,

detention, and disposition hearing 1in delinquency cases but could
include, under certain circumstances, parallel proceedings in child in
need of aid cases. This provision would not provide victims with a role
in these proceedings other than that of spectators nor would it oblige
victims to maintain the confidentiality of information presented in
these hearings.

Children"s proceedings are closed to the public in order to promote the
free discussion of sensitive psychological, social, and historical
information concerning the child and the child"s family which have
relevance to the decision of the court concerning the child. Once the
commission of an offense has been established (and in the vast majority
of Instances this occurs through admission of the youth vrather than
through trial) the focus of children®"s proceedings is not on the offense
but on the causes of the child"s behavior and on actions necessary to

meet the needs of the child and prevent further offenses. Such actions
may include assignment of custody to the state and temporary detention
or long term secure treatment. In child 1in need of aid proceedings

these actions could include termination of the parent child relation—
ship. Though information about the offenses(s) may be presented, it is
within the context of the purpose of the hearing and is not the subject
of the hearing.
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Victim involvement 1in the process may occur 1in a variety of ways.
Victims may be called to testify at any of the children"s proceeding
hearings, may provide information and opinion for presentation to the
court in the predisposition report, and may be allowed to attend a
hearing as a spectator with permission of the court.

HB 296 could reduce the effectiveness of these proceedings by compromis—
ing the confidentiality of information presented and inhibiting the
presentation of full and complete information. The attendance of
victims, particularly without obliging them to maintain confidentiality,

may reduce the willingness of juveniles and their families to reveal

sensitive information despite 1its bearing on the court™ decision.

However, the bill would not provide a role for victims in these proceed—
ings other than as a spectator, nor would it provide a greater opportu—
nity for input than is already available.

The Department believes that mechanisms are available to provide appro—
priate and effective methods for victim involvement 1in delinquency
proceedings and to ensure the provision of information to victims about
the outcome of these proceedings without statutory change. However,

because the Department supports the intent of HB 296 the Department will

reexamine its administrative procedures to ensure:

1. that probation officer contact with victims occurs in juvenile
cases;
2. that victims are informed about the jJjuvenile proces"s and

encouraged to participate appropriately;

3. that informationprovided by victims is considered in the
decision-making processes in juvenile p oceedings;

4. that appropriatecontact of victims with the court is
facilitated;

5. that victims are informed of theoutcome of juvenile
proceedings.

Department Position

Because of its potential for reducing the effectiveness of juvenile
proceedings without providing meaningful additional benefit to victinms,
the Department does not support HB 296. However, the Department could
support HB 296 1if section 13 were removed from the bill; thereby
maintaining the confidentiality of children®s proceedings.
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Chenoweth
4/18/88
Original sponsors: Donley, Collins,
Martin, et al.
IN THE HOUSE
CS FOP. HOUSE BILL NO. 296 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to victims of crime, claims by

victims of crime arising from criminal conduct, and
service of process on prisoners; and amending Rules
32(d)(1) and 35 of the Alaska Rules of Criminal
Procedure."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 12.61 1is amended by adding a new section toread:

Sec. 12.61.100. SHORT TITLE. This chapter may be cited as the
"Alaska Crime Victim®s Rights Act."

* Sec. 2. AS 09.05 1is amended by adding a newT section to read:

Sec. 09.05.050. SERVICE OF PROCESS ON PRISONERS. () In a
civil action against a person committed to the custody of the commis—
sioner of corrections under state law, the summons may be served on
the commissioner of corrections. Service of the summons 1is made by
registered mail or delivery of a copy ofit to the commissioner of
corrections. The commissioner shall keep a record of each process
served under this section and the day and hour of service. This
service 1is sufficient service on the prisoner.

(b) The commissioner of corrections shall deliver a notice of
the service and a copy of the summons to the prisoner within 10 days
after the date of service.

(c) The commissioner of corrections shall make an affidavit
showing that service of the summons on the defendant has been made as
provided in (b) of this section. The affiant shall attach to the

-1- CSHB 296( )
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affidavit a copy of the summons and shall file the affidavit and
attached papers with the court having jurisdiction of the cause.

(d The court in which the action 1is pending may order an exten—
sion of time necessary to give the defendant reasonable opportunity to
defend the action.

(e) The state may not be held liable in damages for the commis—
sioner®s failure to comply with the requirements of this section.

* Sec. 3. AS 09.38.065(a) 1is amended to read:

(@ Notwithstanding other provisions of this chapter,

(1) a creditor may make a levy against exempt property of
any kind to enforce a claim for

(A) child support;

(B) unpaid earnings of up to one month"s compensation
or the full-time -equivalent of one month"s compensation for
personal services of an employee; or

(C) state or local taxes; [AND]

(2) a creditor may make a levy against exempt property to
enforce a claim for

(A) the purchase price of the property or a loan made
for the express purpose of enabling an individual to purchase the
property and used for that purpose;

(B) labor or materials furnished to make, repair,
improve, preserve, store, or transport the property; and

(C) a special assessment imposed to defray costs of a
public improvement benefiting the property; and

(3 a creditor may make a lew against exempt property of
any kind to enforce a claim arising from criminal conduct of the
debtor resulting 1in a felony conviction except that the debtor 1is
entitled to an exemption 1in property

CSHB 296( ) -2-



(A) not to exceed an aggregate value of $1.500 chosen

bv the individual from the following categories of property:

(1) household goods and wearing appar
sonably necessary for one household;

(11) books and musical instruments, 1f reasonably
held for the personal use of the debtor or a dependent of
the debtor; and

(i11) family portraits and heirlooms of particular
sentimental value to the debtor; and
fB) not to exceed an aggregate value of $1.400 of the
debtor®s 1implements, professional books, and tools of the trade.
* Sec. 4. AS 12.47 1is amended by adding a new section to read:

Sec. 12.47.095. NOTICE TO VICTIMS. (@ If an offender has been
committed to the custody of the commissioner of health and social
services under AS 12.47.090, the victim of the offense is entitled to
notice of a pending change in the status of the offender. The commis—
sioner of health and social services shall give notice as required by
this section if

(1) the offender has been continued in commitment following
expiration of the maximum term of imprisonment under AS 12.47.090(f)
and the commissioner petitions for release of the offender;

(2) the court 1i1s to consider modification of an order of
conditional release for the offender under AS 12.47.092(e);

(©)) a court 1is to consider conditional release of the
offender under AS 12.47.090(k) and 12.47.092(a); or

(4) the offender petitions for discharge under AS 12.47.-
092(f).

(b) IT the victim has died, 1s a minor, or IS incapacitated, tl

commissioner of health and social services shall give notice, when

3- CSHB 296( )
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required by (@) of this section, to the victim"s spouse, parent,
child, brother, sister, aunt, uncle, parent-in-law, brother-in-Ilaw,
sister-in-law, or legal guardian.

(c) The commissioner of health and social services 1is required
to give notice of a change 1in the status of an offender under this
section only i1f the victim or a person entitled to notice under (b) of
this section has requested notice of the change.

(d A victim, or a person who is entitled to notice under (b) of
this section, shall maintain a current, valid mailing address on file
with the commissioner of health and social services. The address of
record i1s the address for all communication of notice required by this
section. Mail that is transmitted by the commissioner to the address
of record satisfies the Ilegal requirements with respect to notice
under this section.

Sec. 5. AS 12.55.022 1i1s amended by adding new subsections to read:

(b) The victim has the right to submit or make a written or oral
statement to the probation officer for use by that officer in prepar-
ing a presentence investigation report concerning felony offende.r.
The probation officer shall inform the victim of that right.

© If the victim requests, the victim"s written statement
submitted unuer (b) of this section must be 1included in the presen-
tence investigation report.

Sec. 6. AS 12.55.088 1is amended by adding new subsections to read:

(d When an 1individual convicted of a crime against a person
files a motion to modify a sentence, the court shall, i1f feasible
given the time constraints and circumstances of the motion, send a
copy of the motion to the Department of Corrections sufficiently in
advance of any scheduled hearing so as to enable the department to

notify the victim of the crime of the right to comment in writing as

CSHB 296 ( ) -4 -
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set out in (e) of this section. When an individual convicted of a
crime against a person files a motion to reduce a sentence, the court
shall send a copy of the motion to the Department of Corrections
sufficiently in advance of any scheduled hearing so as to enable the
department to notify the victim of the crime of the right to comment
In writing as set out in (e) of this section.

(e) Upon request of the victim, 1in the case of an individual
convicted of a crime against a person, the Department of Corrections
shall send to the victim a copy of a motion to modify or reduce a
sentence upon receipt from the court. The Department of Corrections
shall also notify the victim of the right to comment in writing to the
court on the motion to modify or reduce a sentence.

() The court shall provide copies of the victim"s comments to
the person filing the motion to reduce or modify a sentence, or to the
person®s attorney.

(@ The court shall consider the victim®s comments when rele—
vant, and any response offered by the person filing the motion, 1in
deciding whether to reduce or modify a sentence.

(h) 1t i1s the responsibility of the victim to keep the Depart—
ment of Corrections apprised of the victim"s current mailing address.
The address of the victim may not be disclosed to the person filing
the motion under (d) of this section or the person®s attorney.

* Sec. 7. AS 12.55.185(11) 1is amended to read:

(1D "victim” means a natural person against whom t}
fense has been perpetrated; |[THE VICTIM OF THE OFFENSE OR,] 1if the
person [VICTIM] has died, is a minor, or 1is incapacitated”, the term
includes the person®s [A] spouse, parent, child, brother, sister”
aunt, uncle, parent-in-law, brother-in-law, sister-in-law, or legal

guardian [OF THE VICTIM].
5. CSHB 296( )
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* Sec. 8. AS 12.55.185 1i1s amended by adding a new paragraph to read:
(12) "crime against a person” has the meaning g
AS 33.30.901.
* Sec. 9. AS 12.61.010(a) 1is amended to read:
(@ Victims of crimes have the following rights:

forcement agency or the prosecuting attorney of the

criminal

(1) the right to be 1informed by the appropriate law en—

proceedings involving the defendant relating

which the victim is involved;

(2) the right to be notified that a sentenci

court proceeding to which the victim has been subpo

occur as scheduled;

of harm arising out of cooperation with

dates of all

to the case in

ng hearing or a

enaed will not

(3 the right to receive protection from harm and threats

tion efforts, and to be provided with information as to

available;

(4) the right to be informed of the proced

law enforcement and prosecu—

the protection

ure to be fol—

lowed to apply for and receive any victim compensation under AS 18.67;

agency,

without

ence

tance and not to be detained for an unreasonable

law enforcement agency before having medical

(5) at the request of the prosecution or a

law enforcement

the right to cooperate with the criminal jJustice process

loss of pay and other employee benefits and without interfer—

in any form by the employer of the victim of crime; [AND]

however,

accompany the person to a medical

(6) the right to obtain access to immediate

an employee of the law enforcement agency may,

about the criminal 1incident if the questioning does

administration of medical assistance”.

CSHB 296(
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If necessary,
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(7) the right to make a written or oral statement for use
in preparation of the presentence report of a felony offender, and to
appear personally at the felony offender®s sentencing hearing to
present a written or oral statement; and

(8) the right to obtain from the prosecuting attorney at
any time after the defendant®"s conviction a copy of the record of all
the defendant®s convictions.

Sec. 10. AS 12.61 1is amended by adding new sections to read:

Sec. 12.61.015. DUTIES OF PROSECUTING ATTORNEY. (a) If the
victim of a crime that is a felony requests, the prosecuting attorney
shall

(D confer with the victim about the victim®"s testimony
before the selection of the jury and the trial of the defendant;

(2) in a manner reasonably calculated to give prompt actual
notice, notify the victinm

)] of the defendant®"s conviction and the crimes for
which the defendant was convicted;

(B) of the victim®s right to make a written or oral
statement for use in preparation of the defendant"s presentence
report, and to appear personally at the defendant®s sentencing
hearing to present a written or oral statement;

(C) of the address and telephone number of the office
that will prepare the presentence report; and

(D) of the time and place of the sentencing proceed—
ing;

3) notify the victim in writing of the final disposition

of the case within 30 days after final disposition of the case.

(b) The notice given under (a)(2) of this section shall 1inforn

the wvictim that the victim®"s statement may contain any relevant

~7- CSHB 296( )



10
11
12
13
14
15
16
17
18

19

20

22
23
24
25
26
27
28

29

information including

(1) an explanation of the nature and extent of physical,
psychological, or emotional harm or trauma suffered by the victim;

(2 an explanation of the extent of economic loss or prop—
erty damage suffered by the victim;

(3 an opinion of the need for and extent of restitution
and whether the victim has applied for or received compensation for
loss or damage; and

(@) the victim"s recommendation for an appropriate sen—
tence.

Sec. 12.61.017. INTERFERENCE BY VICTIM®S EMPLOYER. (€)) An
employer may not discipline or threaten to discipline the victim of a
crime because the victim i1s subpoenaed or requested by the prosecuting
attorney to attend a court proceeding for the purpose of giving testi—
mony .

(b In (a) of this section, "discipline™ means action affecting
the employment status of and wages and benefits payable to the victinm,
including

(1) the victim®"s demotion or suspension;

(@) the victim®"s dismissal from employment; or

(©)) the victim®s loss of pay or benefits, except pay and
benefits that are directly attributable to the victim"s absence from
employment to attend the court proceeding.

(c) A person who violates (@) of this section is guilty of a
class B misdemeanor.

Sec. 11. AS 33.16.120(c) 1is amended to read:

© Thevictim has a right to comment”™ i1n writing or iIn person.

on theproposed action of the parole board. Copies of any written

[THE] comments shall be proviced to the prisoner and the prisoner"s

CSHB 296( ) -8-



attorney before action bv the board. Notwithstandincr AS 33.16.-
900(10). 1if the victim has died, is a minor, or is incaoacitated. the
victim"s soouse, parent. child, brother, sister, aunt, uncle, oarent-
in-law. brother -in-law. sister-in-law, or Jleaal cmardian mav not
eyercise the right provided under this subsection.
Sec. 12. AS 33.16.120(e) 1is amended to read:

(e) Upon request of the victim, [IF THE BOARD DECIDES TO RELEA
ON PAROLE A PRISONER WHO IS CONVICTED OF A CRIME AGAINST A PERSON,]
the board shall make every reasonable effort to notify the victim of
its decision to grant or deny discretionary parole as soon as prac—
ticable [BEFORE THE PRISONER®"S RELEASE DATE]. Notification under this
subsection must include the expected date of the prisoner®s release,
the geographic area in which the prisoner is required to reside, and
other pertinent 1information concerning the prisoner®s conditions of
parole that may affect the victim.
Sec. 13. AS 33.16.180 is amended by adding new subsections to read:

(b) The commissioner shall provide to the victim of a crime the
address of a prisoner who has been released on discretionary or manda—
tory parole 1if

QO the crime victim requests the residence address 1in
writing; and
(2) the commissioner 1is satisfied that the crime victim has

filed a civil action and that having the residence address 1S neces—
sary in order for the victim to serve process in that civil action on
the parolee.

(c) When required by (b) of this section, the commissioner shall
furnish the address at which the parolee 1is directed to reside under
AS 33.16.150(a)(6) or, if that place of residence has changed, the

change in the place of the parolee™s residence.

-9 - CSHB 296( )
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* Sec. 14. AS 33.20.080 is a* ~4ed to read:

Sec. 33.20.080. BOARD OF PAROLE TO INVESTIGATE APPLICATIONS FOR
EXECUTIVE CLEMENCY. The governor may refer applications for executive
clemency to the board of parole. The board shall investigate each
case and submit to the governor a report of the investigation, to—
gether with all other 1information the board has regarding the appli-
cant, including comments submitted under (b) of this section.

Sec. 15. AS 33.20.080 1s amended by adding new subsections to read:

(b) Upon request of the victim, in the case of an individual
convicted of a crime against a person, the board shall send notice of
an application for executive clemency from the individual to the
victim. The victim may comment in writing to the board on the appli—
cation for executive clemency.

© It is the responsibility of the victim to keep the board
apprised of the victim"s current mailing address.

(d In this section, "crime against a person”™ has the meaning
given in AS 33.30.901.

Sec. 16. AS 33.30 is amended by adding a new section to read:
Sec. 33.30.013. COMMISSIONER TO NOTIFY VICTIMS. (@ The com—
missioner shall notify the victim of an offense i1f the offender
(1) escapes from custody;
(2 1s released to the community on a furlough;
(3 1s released to a correctional restitution center; or
(4 1s released on an early release program.

(b) If the victim has died, 1is a minor, or IS incapacitated, the
commissioner shall give notice, when required by (@) of this section,
to the victim®"s spouse, parent, child, brother, sister, aunt, uncle,
parent-in-law, brother-in-law, sister-in-law, or legal guardian.

(c) The commissioner is required to give notice of a change in

CSHB 296( ) 10-
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the status of an offender under this section only if the victim or a
person entitled to notice under (b) of this section has requested
notice of the change.

((0)) A victim, or a person who is entitled to notice under (b)
this section, shall maintain a current, valid mailing address on file
with the commissioner. The address of record i1s the address for all
communication of notice from the department required by this section.
Mail that 1is transmitted by the commissioner to the address of record
satisfies the legal requirements with respect to notice under this
section.

* Sec. 17. AS 44.41.020 i1s amended by adding a new subsection to read:
©) To ensure that victims of crimes receive information abc
the entitlements and services that are provided to victims of crimes
by lav, the Department of Public Safety shall establish and maintain a
victim assistance program. The victim assistance program shall con—
sist of a victim assistance supervisor, who 1s an employee of the
department, and volunteers. The victim assistance supervisor shall
(1) manage the victim assistance program;
(2) recruit volunteers and train them to provide informa—
tion and assistance to victims of crime; and
(3 provide direction to and make periodic evaluations of
the volunteers.
* Sec. 18. AS 47.10 i1s amended by adding a new section to read:

Sec. 47.10.072. VICTIM®S ACCESS TO HEARING. The victim of a
crime committed by a minor who is scheduled for a hearing under
AS 47.10.070 may request the court to attend the hearing. I the
victim requests, the Department of Health and Social Services shall
assist the victim 1in preparing a written submission to the court
requesting access to the hearing. The Department of Health and Social

S11- CSHB 296( )
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Services shall make reasonable efforts to inform victims of the avail—
ability of this assistance. In this section, "victim" has the meaning

given in AS 12.55.185(11).

* Sec. 19. Rule 32(d)(1), Alaska Rules of Criminal Procedure, 1is amend—

ed to read:

Q) WHEN MADE. The probation service shall make presente

investigation and report before the court imposes sentence or grants

probation. The presentence investigation and report shall be complet-

person is to be sentenced is a felonv. to the attornevs for the par-
ties before the time of the acicrravator and miticrator hearincr and
sentencincr. The report shall not be submitted to the court or its
contents disclosed to any one except counsel unless the defendant has
tendered a plea of guilty or nolo contendere or has been found guilty.

The court may utilize the report in determining i1f a bargained sen—
tence recommendation will be followed pursuant to Rule 11. In the
event the attorneys for the parties request the preparation of a
presentence report to aid them in plea bargaining the court may order

such report to be made prior to the time stated in this rule.

* Sec. 20. Rule 35, Alaska Rules of Criminal Procedure, 1is amended by

adding new subsections to read:

© When an 1individual convicted of a crime against
files a motion to modify a sentence under this rule, the court shall,
iIf feasible given the time constraints and circumstances of the mo—
tion, send a copy of the motion to the Department of Corrections
sufficiently in advance of any scheduled hearing so as to enable the
department to notify the victim of the crime of the right to comment
in writing, as required by AS 12.55.088(e) and set out in (d) of this

rule. When an individual convicted of a crime against a person files

CSHB 296( ) -12-
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a motion to reduce a sentence under this rule, the court shall send a
copy of the motion to the Department of Corrections sufficiently in
advance of any scheduled hearing so as to enable the department to
notify the victim of the crime of the right to comment 1in writing, as
required by AS 12.55.080(e) and set out in (d) of this rule.

(d Upon request of the victim, 1in the case of an individual
convicted of a crime against a person, the Department of Corrections
shall send to the victim a copy of a motion to modify or reduce a
sentence upon receipt from the court. The Department of Corrections
shall also notify the victim of the right to comment in writing to the
court on the motion to modify or reduce a sentence.

(e) The court shall provide copies of the victim®s comments to
the person filing the motion to reduce or modify a sentence, or to the
person®s attorney.

(f) The court shall consider the victim®"s comments when rele—
vant, and any response offered by the person filing the motion, in
deciding whethe*; to reduce or modify a sentence.

(@ It is the responsibility of the victim to keep the Depart—
ment of Corrections apprised of the victim®s current mailing address.
The address of the victim may not be disclosed to the person filing
the motion or the person®s attorney.

(h) In this rule, "crime against a person"™ means

(1) a crime as set out in AS 11.41, except custodial inter—
ference under AS 11.41.320 and 11.41.330; or

(2) a crime against a person in this or another jurisdic—
tion having elements substantially identical to those of a crime as
set out in AS 11.41, except custodial interference under AS 11.41.320
and 11.41.330.
Sec. 21. APPLICABILITY. The provisions of this Act prescribing the

13- CSHB 296( )



rights of victims of crimes in the course of criminal, civil, and adminis—
trative proceedings apply to proceedings against defendants initiated on or

after the effective date of this Act.

CSHB 296( ) 14 -
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution Nn.sSHB 296 (Jud.)

The proposed sponsor substitute for HB 296 (Jud.), dated March
18, 1988, amends existing law to grant new rights to thevictims of
crimes.” These expanded rights will have a considerable impact on the
Department of Law, in three important respects.

First, Section 7 provides that victims of crimes have the
right to be informed by the appropriate law enforcement agency or the
prosecuting attorney of the dates of "all criminal proceedings”™ involv—
ing the defendant relating to the case in which the victim is involved.
This section enumerates various rights to be granted to victims of
eecrimes, including the right to be informed of all criminal proceedings.

But, unlike Section 8 which covers .the trial and sentencing of defen—
dants, Section 7 does not explicitly assign affirmative duties to
prosecuting attorneys to provide this information. Nonetheless, the
prosecuting attorney would have the best access to this information, and
it is likely that victims would expect that prosecuting attorneys pro—
vide this information.

There are a variety of proceedings covered by the Rules of
Criminal Procedure that would be subject to Section 7. These; proceed—
ings include arraignment, bail and omnibus hearings, evidentiary hear—
ings, arguments on pretrial motions, and pretrial conferences. Other
proceedings subject to Section 7 include post trial hearings .to hear
arguments on motions to set aside verdicts, and proceedings to hear
arguments on aggravation and mitigation factors to be used in sentenc-—
ing. The scheduled dates for most of these hearings are often postponed

and rescheduled on short notice. Current AS 12.61.010 requires that a
victim has the right to be informed of the dates of trial and sentenc—
ing only.

Second, Section 8 of the bill requires that, upon the request
of the victim of a crime, the prosecuting attorney shall: (1) confer
with the victim about the victim"s testimony before the selection of the
jury and the trial of the defendant; (2) give prompt actual notice to
the victim of the defendant®s conviction and the crimes for which the
defendant was convicted, including Zadvising the victim of his or her
right to make a written or oral statement for use in preparation of the
defendant®"s presentence report, and including advising the victim of his
or her Yight to appear personally at the defendant®"s sentencing hearing
to present a written or oral statement, and advising of the address and
telephone number of the office that will prepare the presentence report,
and advising of the time and place of the sentencing proceeding.

Third, Section 8 would also require that the prosecuting
attorney notify the victim in writing of the final disposition of the
case within 30 days after final disposition of the case. It appears
that notification of final disposition would be required at both the
trial and appellate levels. Similarly, Section 7 grants the right to



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution SSHB 296 (Jud»)

victims to obtain from the prosecuting attorney at any time after the
defendant®s conviction a copy of the record of all the. defendant®*s con—
victions.

Currently, 18,000- new criminal matters are referred to the

department ™ criminal division each year. It is estimated that of this-
number about 2,000 felony cases and as many as 5,000 misdemeanor cases
prosecuted involve <crimes having a victim. Many felony <cases have
multiple victims. Moreover, 1in cases where the victim has died, 1is a

minor, or 1is 1incapacitated, the term victim includes a spouse, parent,
child, brother, sister, aunt, uncle, parent-in-law, brother-in-law,

sister-in- law, or Jlegal guardian of the victim. Consequently, this
bill has the potential for generating a substantial body of new work at
all of the department®s prosecution offices. Most of this required work

would be handled by paralegals and legal secretaries, except for the
requirement for prosecutors to confer with victims before the selection
of the jury and the trial of the defendant.

The requirements of the bill, for Jliterally thousands of
notices, and numerous subsequent requests for assistance and further
information, will place an enormous burden on a reduced prosecution sup—
port staff that simply cannot be borne without additional staff re—
sources. This 1is particularly true 1in smaller offices where, in FY
1989, clerical support will be very thin. And it is also an important
consideration in the state"s two largest prosecution offices, because of
their overwhelming caseloads.

It will therefore be necessary to add part-time clerical
assistance at Ketchikan, Kotzebue, Sitka, and Kodiak. A full-time para-—
legal and a full-time legal secretary would be added in Anchorage, and a
full-time paralegal and a full-time legal secretary would be added 1in
Fairbanks, because of the 1large number of cases at these locations,
including major felonies with multiple victims. All of these locations
suffered support staff reductions in FY 1988.

page of



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution Nn. SSHB 296 (Jud.)

Fiscal Summary - SSHB 296 (Jud.)

Pers. Svcs. Contractual Supplies Equip. Total

Anchorage
Paralegal Asst. 11 43.9 4.1 1.8 1.5 51.3
PFT

Anchorage
Legal Secretary |1 32.1 4.1 1.8 8.0 46.0
PFT

Fairbanks
Paralegal Asst. 11 49.9 4.1 1.8 1.5 57.3
PFT

Fairbanks
Legal Secretary | 35.6 4.1 1.8 8.0 49 .5
PFT

Kodiak
Legal Secretary | 17.3 2.0 0.9 8.0 28.2
PPT

Ketchikan
Legal Secretary | 16.0 2.0 0.9 8.0 26.9
PPT

Kotzebue

Legal Secretary | 20.6 2.0 0.9 8.0 31.5
PPT

Sitka

Legal Secretary |1 16.5 2.0 0.9 8.0 27.4
PPT

Total 231.9 244 10.8 51.0 318.1

Costs beyond FY 89 include a 3 percent annual inflation factor, less
one-time costs.
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Position Title i No. of Positions Range/Step Barg. Unit
Paralegal Assistant 11 16A GGU
lime Status Staff Months Location Election District

PFT 12 Fairbanks 19/20A/21
Justification

Type of Expenditure Amount This full-time position 1is needed to provide for
! 2 3 the victim notification and liaison requirements
Salarv = 37,356 ; < .- of SSHB 296. The granting of rights to victims to
Benefits 12,580 ) be informed of the dates of all criminal proceed—
Premium Pay - L ings involving the defendant relating to the case
Other i PRI S < in which the victim is involved, to provide oral
Total Personal Services S b= 49,936 and written statements in respect to presentence
Travel reports, and notice of final disposition in
Contractual 4,100 several thousand criminal trials, will cause a
Commodities ; 1,800 substantial additional workload for the state™
Equipment 1,500 prosecution support staff.
Other
Total Cost 57.336 Allocation to the Paralegal Assistant class is
recommended because of the major felony cases
Ptinding Source for Total Cost handled by the position.
Federal Receipts 1002
G. F. Match 1003
General Fund 1004 57,336
GF Program Receipts 1005
Other

Agency Department of Law FY 89

BRU Prosecution Page 1 of 8

N ew Position -
Component Fourth Judicial District Revised Pule j/29/88

Request For



Position Title No. of Positions Range/Step ) Darg. Unit

Paralegal Assistant 11 6A
Time Status Staff Months Location Election District
PFT 12 Anchorage 8/9/10/11/12/13
'ﬁ Justification
Type of Expenditure. Amount This full-time position is needed to provide for
1 2 3 the victim notification and liaison requirements
Salary 32,424 Y MFE ? :: of SSHB 296. The granting of rights to victims to
Benefits 11.487 be informed of the dates of all criminal proceed—
Premium Pay ings involving the defendant relating to the case
Other in which the victim is involved, to provide oral
Total Personal Services - g 43,911 and written statements in respect to presentence,
Travel -0- reports, and notice of final disposition in
Contractual 4.100 several thousand criminal trials, will cause a
Commodities 1,800 substantial additional workload for the state's
Equipment 1,500 prosecution support staff.
Other
Total Cost 51,311 Allocation to the Paralegal Assistant class 1is

o Vvx®» recommended because of the major felony cases

Funding Source for Total Cost handled by the position.

Federal Receipts 1002

G. F Match 1003

General Fund 1004 JLLJILL
GF Program Receipts 1005

Other

Agency Department of Law FY 89

BRU = Prosecution - 1 Page 2 of 8

N ew Position X
Component Third Judicial District 1 Revised Date 3/29/8d

Request For



Position Title
Legal Secretary |

Time Status Staff Months
PFT 12

Type of Expenditure
1 2
Salnrv ©22,716
Benefits 9,334
Premium Pay
Other
Total Personal Services .- fL
Travel
Contractual
Commodities
Equipment
Other
Total Cost

Funding Source for Total Cost
Federal Receipts 1002

G. F. Match 1003
General Fund 1004
GF Program Receipts 1005
Other

Agency
Request For
BRU

N ew Position
Component

No. of Positions Range/Step Barg. Unit
10B GGU

Location Election District
Anchorage 8/9/10/11/12/'3
Justification

Amount This full-time position is needed to provide for

3 the victim notification and liaison requirements

. fvx /= of SSHB 296. The granting of rights to victims to

.. My:.e=v  pe informed of the dates of all criminal proceed—

. ings involving the defendant relating to. the case

in which the victim is involved, to provide oral

-e 32.050 and written statements in respect to presentence,

-0- reports, and notice of final disposition in

4,100 several thousand criminal trials, will cause a

1,800 substantial additional workload for the state"s
8,000 prosecution support staff.

45,950 Allocation to the Legal Secretary I class is
recommended because of the large amount of written
notice to be handled, and the need to provide
accurate, timely case scheduling information to
victims.

45,950

Department of Law FY 89

Prosecution Page 3 of 8

Third Judicial District Revised Dale 8/29/88



Position Title No. of Positions Range/Step Barg. Unit

Legal Secretary | 10B GGU
Time Status Staff Months Location Election District
PFT 12 Fairbanks 19/20A/21
m m Justification
Type of BExpenditure Amount This fFfull-time position is needed to provide for
l 2 3 the victim notification and liaison requirements
Salarv 25,620 of SSHB 296. The granting of rights to victims to
Benefits 9.978 - be informed of the dates of all criminal proceed—
Premium Pay ings involving the defendant relating to the case
Other in which the victim is involved, to provide oral
Total Personal Services s & 35,598 and written statements in respect to presentence,
Travel -0- reports, and notice of final disposition in
Contractual 4,100 several thousand criminal trials, will cause a
Commodities 1,800 substantial additional workload for the state's
Equipment 8,000 prosecution support staff.
Utlicr
Total Cost .49,498 Allocation to the Legal Secretary 1 class is
recommended because of the large amount of written
Funding Source for Total Cost =notice to be handled, and the need to provide
Federal Receipts 1002 accurate, timely case scheduling information to
G. F. Match 1003 victims.
General Fund 1004 49,498
GF Program Receipts 1005
Other t

Agency Department of Law FY 89

BRU Prosecution Page 4  of 8

Component Fourth Judicial District Revised Dale 3/29/88

Request For

N ew Position



Position Title
Secretary |

Staff Months

Legal
Time Status

PPT

Type of Expenditure
|

Salarv
Benefits
Premium Pay
Other
Total Personal Services
Travel
Contractual
Commodities
Equipment
Other

Total Cost

Funding Source for Total Cost

Federal Receipts 1002
G. F. Match 1003
General Fund 1004
GF Program Receipts 1005
Other

Request For

N-mv Position

" 11,358
4,667

Agency
BRU

Componenl

No. of Positions Range/Step Barg. Unit
GGU
Location Election District
Ketchikan 1
Just."ication
Amount This part-time position is needed to provide for
3 the victim notification and liaison requirements
N Ll of SSHB 296. The granting of rights to victims to
be informed of the dates of all criminal proceed—
ings involving the defendant relating to- the case
in which the victim is 1involved, to provide oral

16.025 and written statements 1In respect to presentence,

-0- reports, and notice of final disposition in
2,000 several thousand criminal trials, will cause a

900 substantial additional workload for the state"s
8,000 prosecution support staff.

26,925 Allocation to the Legal Secretary 1 class is
recommended because of the large amount of written
notice to be handled, and the need to provide
accurate, timely case scheduling information to
victims.

26.925

FY 89

Department of Law

Prosecution Page 5 of 8

First Judicial District Revised Dale 3/29/86



Position Title
Legal Secretary |

Staff Months
PPT 12

Time Status

Type of Expenditure
| 2
Salary 12,432
Benefits 4,905
Premium Pay
Other
Total Personal Services
Travel
Contractual
Commodities
Equipment
Other

Total Cost

Funding Source for Total Cost
Federal Receipts 1002

G. F. Match 1003
General Fund 1004
GF Program Receipts 1005
Other

Agency
Request For
BRU
N ew Position
Component

Amount

17,337
-0-
2,000
900
8.000

28,237

28,237

Department of Law

Prosecution

Third Judicial

District

No. of Positions Range/Step Barg. Unit

10B GGU
Location Election District
Kodiak 27

Justification

This part-time position is needed to provide for
the victim notification and Iliaison requirements
of SSHB 296. The granting of rights to victims to
be informed of the dates of all criminal proceed—
ings involving the defendant relating to the case
in which the victim 1is involved, to provide oral
and written statements 1in respect to presentence,
reports, and notice of final disposition in
several thousand criminal trials, will cause a
substantial additional workload for the state"s
prosecution support staff.

Allocation to the Legal Secretary | <class s
recommended because of the large amount of written
notice to be handled, and the need to provide
accurate, timely case scheduling information to
victims.

FY 89

i
Page 6 of g
Revised Dale 3/29/88



Position Title No. of Positions Range/Step Dare. Unit

Legal Secretary | 1 10B GGU
Time Status Staff Months Location Election District
PPT 12 Kotzebue 22
V'V o Justification
Type of Expenditure Amount
1 2 3 the victim notification and liaison requirements
Salary = 15.108 of SSHB 296. The granting of rights to victims to
Benefits 5,498 BV oV Vo he informed of the dates of all criminal proceed—
Premium Pay ings involving the defendant relating to. the case
Omer in which the victim is involved, to provide oral
Total Personal Services 20,606 and written statements in respect to presentence
Travel -0- reports, and notice of final disposition in
Contractual 2,000 several thousand criminal trials, will cause a
Commodities 900 substantial additional workload for the state's
Equipment 8.000 prosecution support staff.
Other
Total Cost 31,506 Allocation to the Legal Secretary |1 class is
TN Teer - : recommended because of the large amount of written
Funding Source for Total Cost notice to be handled, and the need to provide
Federal Receipts 1002 accurate, timely case scheduling 1information to
G. F. Match 1003 victims.
General Fund 1004 31,506
GF Program Receipts 1005
Qilier

Agency Department of Law FY 89

Request For
DRU Prosecution

Page 7 of 8

N ew Position .
Component Second Judicial District Revised Dale 3/29/88



Position Title

Legal Secretary |
Time Status Staff Months
PPT
ftm, | m

Type of Expenditure
|

Salary
Benefits
Premium Pay
Other
Total Personal Services

Travel
Contractual
Commodities
Equipment
Ullicr

Total Cost

Funding Source for Total Cost

Federal Receipts 1002
G. F. Match 1003
General Fund 1004

GF Program Receipts 1005
Other

Amount

11.730
4,750

o\/-

16.480
-0-
2,000
900
8,000

27,380

27.380

' ¢ IF

D0V

No. of Positions Range/Step Barg. Unit
GGU
Location Election District
Sitka 3
Justification
This part-time position 1is needed to provide for

notification and Iliaison requirements
of SSHB 296. The granting of rights to victims to
be informed of the dates of all criminal proceed—
ings involving the defendant relating to the case
in which the victim is involved, to provide oral
and written statements 1in respect to presentence,

the victim

reports, and notice of fin~I disposition in
several thousand criminal trials, will cause a
substantial additional worMoad for the state’'s

prosecution support staff.

Secretary 1 class s
large amount of written

Allocation to the Legal
recommended because of the

enotice to be handled, and the need to provide
accurate, timely case scheduling information to
victims.
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No.SSHB 276 (Jud.)

The proposed.sponsor substitute for HB 296 (Jud.), dated March
18, 1988, amends eexisting law to grant new rights to thevictims of
crimes.” These expanded rights will, have a considerable _impact on the-
Department of Law,-in three impottant respects. mm Messe” \/ 1: Z

" First, Section-7 provides that victims of crimes .have the
right to be "informed by the appropriate law enforcement agency or the
prosecuting attorney of the dates of "all criminal proceedings” 1involv—
ing the defendant relating to the case in which the victim is involved.
This section enumerates various rights to be granted to victims of
eecrimes, 1including the right to be informed of all criminal proceedings.
But, unlike Section 8 which covers .the trial and sentencing of defen—

dants, Section 7 does not explicitly assign affirmative duties to
prosecuting attorneys to provide this 1information. _.Nonetheless, . the
prosecuting attorney would have the best access to this information, and.
it is likely that victims would expect- that prosecuting attorneys pro—

vide this information.

There are a variety of proceedings covered by the Rules of

Criminal Procedure that would be subject to Section 7. These proceed—
ings include arraignment, bail and omnibus hearings, evidentiary hear—
ings, arguments on pretrial motions, and pretrial conferences. Other

proceedings subject to Section 7 1include post trial hearings to hear
arguments on motions to set aside verdicts®, and proceedings to hear
arguments on“"aggravation and mitigation factdrs to be used- in sentenc—

ing. .The scheduled dates for most of these, hearings are.often postponed
and .rescheduled on short notice. .Current AS 12.6i.010 requires® that a
victim has the right to be informed, of the dates of trial and sentenc-—
ing only. - - .

Second, Section 8 of the bill._requires ethat, upon-the- request
of the .victim .of. A crime, the prosecuting“attorney.shall: . (T) confer
with the victim about the victim™ testimony before the selection .of the
jury, and the trial.ofmthe.defendant; (2) give prompt actual .notice to
the victim of the defendant®s conviction and the crimes®™ for which the
defendant was convicted, including ."advising the victim of his or her
right to make a written or oral statement for use in preparation of the
defendant®s presentence report, and including advising the victim of his
or her right to appear personally at the defendant®"s sentencing hearing
to present a written or oral statement, and advising of the address and
telephone number of-—the office that will prepare the presentence report,

and advising of.the time and place of the sentencing proceeding. " >e
Third, Section 8 would also require- that the prosecuting

attorney notify the victim in writing of the final disposition .of the

case within 30 days after final disposition of the case. It appears

that -notification of final disposition would be required at both the
trial and appellate levels. Similarly, Section -7 grants the right to
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For Bill/Resolution Nn.SSHB 296 (Jud.)

victims to obtain from the prosecuting attorney at any time after the
defendant®s conviction a copy of the record of all the; defendant®"s-con—
victions. - s

e Currently1"8,000 enew Zriminal matters are" referred to .the

department®s criminal division each year; It is estimated that of this-
number about 2,000 felony cases and. as many as" 5,000 misdemeanor®™ cases
prosecuted 1involve crimes having a victim. Many® felony cases have
multiple victims. Moreover, 1in cases where the victim has died, is a

minor, or 1is 1incapacitated, the term victim includes a spouse, parent,
child, brother, sister, aunt, wuncle, parent-in-law, brother-in-law,

sister-in- Jlaw, or legal guardian of the victim. Consequently, this
bill, has the potential for generating a substantial body of new work at
all of the department®s prosecution offices. Most of this required work

would be handled by paralegals and "legal secretaries, except for the
requirement for prosecutors to confer with victims before®™ the selection
of the jury and the trial of the defendant.

The requirements of the bill, for literally thousands of*
notices, and numerous subsequent requests for assistance and further
information, will place an enormous burden on a reduced prosecution sup—
port staff that simply cannot be borne without additional staff re—
sources. This is particularly true in smaller offices where, 1in FY
1989, clerical support will be very thin. And it is also an Important
consideration in the state®"s two largest prosecution offices, ,because of
their overwhelming caseloads. * . - .

e . It will therefore® be necessary, to add part-time clerical
assistance at Ketchikan, Kotzebue, Sitka, and Kodiak. A full-time para-—
legal and a full-time legal secretary would be added in Anchorage, and a
full-time paralegal and a full-time legal secretary would be added 1in
Fairbanks, because of the latge ..number of cases at these locations,
including major felonies, with multiple victims-_.. All rf_.these locations
suffered support staff reductions in FY 1988.
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For Bill/Resolution Nn.SSHB 296 (Jud.)

e Fiscal Summary - SSHB 296 (Jud.)

Pers®.- Svcs. Contractual Supplies . _Equip.-:" Total.

Anchorage */
Paralegal Asst. 11 -43.9 4.1 *1 1.8 1.5 51.3
PFT

Anchorage
Legal Secretary |1 32.1 4.1 1.8 8.0 46.0
PFT

Fairbanks " . . " .
Paralegal Asst. 11 49.9 4.1 1.8 1.5 57.3
PFT

Fairbanks

Legal Secretary |1 35.6 4.1 1.8 8.0 49.5
PFT

Kodiak

Legal Secretary |1 17.3 2.0 0.9 8.0 28:2
PPT -/

Ketchikan " "= - e . 1 *
Legal Secretary | = « . 16.0 e 1 2.0 0.9 - 8.0 26.9

p_pt - 3 L3 L3 L3

Kotzebue .
Legal Secretary. | e 20..6 2.0 0.9 "= 8.0 .- .31.5

Legal Secretary 1 . 16.5 2.0 0.9 "5.0 27.4
PPT .

Total 231.9 24 .4 10.8 51.0 318.1

Costs beyond FY 8f/ include a 3 percent annual inflation factor, less
one-time costs.*" . ; .- . \'y



Posilion Title . 'e

—Para’legal Assistant 11

Time Status . Staff Months

Type of Expenditure
i . co @ |
Salary
nencfils
Premium Pay
Olher e
Tolal Personal Services

Travel .. o o
Conlraclual

Commodities

I:(Jiiifiincnt. [

oilier \ . |

. Total Cost ee. -

» Funding Source for-Total Cost

Federal Receipts 1002
G. P. Match 1003
Ceneral Fund . Joo4
GP Program Receipts- 1005

Other

Request For
Ne&v Posit?on

2-.

* 37,356
12,580

Agency
BRU
Component

Amount

49,936
-0-
4,100
1,800
1.500

57,336

.57.1.33.6.

Department of Law

Prosecution

Fourth Judicial

Ng. of Positions Range/Step Darg. Unit

16A GGU.
Location Election District
Fairbanks 19/20A7.21

Justification

This full-time position 1is needed to provide.for
the victim notification and.liaison requirements
of SSHB 296. The granting of rights to victims to
be informed-of the dates of all® criminal proceed-:
ings involving the defendant relating toethe case
in which the"._victim is involved, to. provide oral
and written statements 1in respect to presentence,
reports, and-notice of final disposition in

.several thousand criminal trials, will cause a

substantial additional workload for the state s
prosecution- support staff.

Allocation to the .Paralegal Assistant clasis-<is

recommended because of the major efelony cases
handled by the position. r "ml'«

FY 89

Page i of.

District mRevised Dale 3/29/88



Position Title .
Paralegal Assista
Time Slatuj Staff Months
PFT .
o i/ t*%>

nt il

12

tS K to rfiilS f

Type of Expenditure.
el
Salary
Benefits
Premium Pay
Other

Total Personal Services

Travel 4

Contractual

Commodified * D*
Equipment ;e
Other

Total. Cost

Funding Source for Total Cost
Federal Receipts’ 1007.

G. F. Match' 1003
General Fund 1004
GF Pfogram Receipts 1005
Other

Request For

N ew Position

32,424 .
11,487

Agency
BRU

Component

<

43.911
-0-
4,100
1,800
1.500

51,311

51 ,311

\ . L% \tyi o

No; of Positions - Range/Step

Location
.Anchorage

Justification >

eThis full-time p

dsition

the victim notification
.'of SSHB 296! e"_the, granting, of rights to victims to |

be informed of :the dates of all
ings involving the defendant

pD"8"uU""
Election District
8/9/10/.11/12/13

GGU e ;

is needed- to provide for

and liaison

e in which the victim 1is involved,
eand "writtenestatements i

reports, and. enotice
criminal

several thousand
substantial addi

Allocation th. t

of

criminal
relating to the case
to provide oral-".-

requirements

proceed-

n respect to epresentence. >

final

tional workload
prosecution support staff.

he Paralegal
the major

recommended- "because or
..handled by the.position.

Department of Lawe

Prosecution e

Third Judicial

\ .o . 4 *
o o o "%’
! Page 2
District Revised Dale

of 8 .
3/29/88.

trials,
for

disposition in

cause ay
state”"s

Assistant” class- is
telony cases.

oo T



Position Tillc No. .of Positions Range/Step 108 Barg. Unit

Legal SeCi -ary | GGU
Time Status J Slaft "Months Location Election District
PFT 12 Anchorage 8/9/10/11/12/13
i "dstification . .. --A
Type of Bxpenditure . « Amount Thisefull-time position is needed,to provide:for
L= 2 3 the victim .notification and eliaison requirements
Salary ©22,716 of SSHB 296.. ; The granting of rights to.victims to
Benefits. - 9,334 be informed of/.the dates of all criminal proceed-:
Premium Pay - e " ings 1involving, the defendant relating to. the case
Other in which the, victim is involved-, to .provide oral_m
Total Personal Services 32.050 and written statements in respect to presentence,
Travel © c..m-< - -0- reports, ant} . notice of final "disposition- -in
Contractual = 4,100 several® thousand criminal trials, will cause-"a.
Commodities - Joee . 1,800 .substantialadditional workload .for .the state"s
Equipment 8,000 prosecution-support staff.
Ulhcr -
Total Cost 45.950 "-Allocation to the Legal Secretary | class- 1is
S i wv:-S/ recommended because of the large"amount of written/
Funding Source for Total Cost mm'notice to be .“handled, and the need to "provide <
Federal Receipts " .1002 @ccurate, timely case scheduling information tov
G. F. Match 10.03- Victims. > . .
General Fund 1004 m 45,950
GF Program Receipts 1005
Other

Agency Department of Law FY 89

Request For
BRU Prosecution »

*Pagp 3 of 8

N ew .Position . - . ) . .
Component Third Judicial District ; Revised Date ;. on/ oo



Position Title
Legal Secretary | orf GGU
lime Status Staff Months Location Election District
PFT 12 — eFairbanks 19/20A/21
wmi 51 Justification . .
Type of Expenditure Amount mihis full-time position is needed, to provide for=
L 2 - 3 the"victim notification and liaison requirements
salary 25,620 - ° of SSHB 296. ...The granting of rights to victims to.:,
Benefits 9,978 ' £- be informed of the dates of all.criminal proceed—
Premium Pay ¢ * » . ings involving the defendant relating to. the case
Other ip which the victim is involved, to provide oral/"
Total Pcrsohal .Services ¢ 35,598. and written® statements 1in respect to presentence;,;
Travel -0- reports, andnotice of final- disposition in:,
Contractual 4,100 several thousand criminal trials, will cause "a .
Commodities o e 1,800 substantial additional workload for the state’s.
Equipment 8.000 prosecution support staff.
Other .
Total Cost « ;. 49,498 eAllocation- to,; the Legal Secretary 1 <class s <
recommended because of the large amount of written -
Funding Source for Total Cost notice to be"/handled, and the feed to provide
Federal Receipts = 1002 accurate, timely case scheduling information ."to
G. F. Match . 1003 victims. :
General Fund 1004 49,498
GF Program Receipts 1005
Other =
Agency Department of Law FY 89
Request For i
N e w b osition BRU Prosecution Page ' 4 of Bien
Component Fourth Judicial District 'keviscd Dale 3/29/88

No. of Positions

Range/Step

Darg. Unit"



Position Title
Legal Secretary |

line Stats . Staff Months

PPT 12
- - n

jig jm
Type of Expenditure
1 2
Salary - '11,358
Benefils ‘= m 4,667
Premium Pay
Other
Total Personal Services
Travel
Contractual
Commodities
Equipment ;
Other Lo
Total-Cost .,

Funding Source for Total Cost
Federal Receipts 1002

G. F. Match 1003 ;e
General Fund 1004
GF Program Receipts 1005.
Other

Agency

Request For

BRU

N ew Position

Componcnl

16,025
-0-
2,000

900
8,000

26,925

26.925

Department of Law

Prosecution

First Judicial

No. of Positions | Range/Step Barg. Unit

10B GGU
Location Election District
Ketchikan i :
Justification N

Thismart-time..position Is needed to provide for
.the _victim _notification and liais®©n requirements
"of SSHB 296. “The. granting of rights to victims to
be informed of the. dates of all criminal proceed:-
.ings. involving the defendant relating to- the case
in which the yictim is involved,, to provide oral® -
mand written statements in respect to presentence®. !
reports, and =notice of final disposition ..in-"
several thousand criminal trials, "will cause-"a
esubstantial eadditional workload ,for the state"s
prosecution support staff.

.Allocation to the® Legal Secretary | <class s
recommended because of the large,amount of written
notice to be "handled, and the need to provide,
accurate, timely case scheduling 1information\ to-

victims. e % " m

FY 89

Page 5 of 8
District Revised Dale 3/29 /BB



Position Title No. of Positions Range/Slep Barg. Unit
Legal"Secretary |1
Time Status Staff Months Location Eleclion'Diililcl
— - PPTIFI -i 12 -7 - |Am{>/\.|M.-'—K-M- 21 =
V., - Justification
Type of Expenditure Amount e_This part-time position is needed to provide for
u Jthe victim notification and liaison requirements-
.Salary. 12,432 ‘:\‘/. of SSHB 296. The granting of rights to Victims to
Benefits ma.?05- B ..be informed-of.the dates of all criminal proceed--
Premium Pay .-ings involving the defendant relating to. the case
Other in which the" .victim is involved, to provide oral
Total Personal Services 17,337 .and written statements 1in respect to presentence. o
Travcl -0- reports, and notice of final disposition in
Contractual 2,000 <"eseveral thousand criminal trials, will cause *a
CommOd't'esl- 900 e.substantial-additional workload for the state"s:.
Equipment 8,000 .prosecution support staff.
Other
Total Cost 28,237 Allocation to the Legal Secretary | class is."™
-recommended because of the large amount of written
Funding Source for Total Cost enotice to be *handled, and the need ta provide:
Federal Receipts - 1002 .-accurate, timely case scheduling- information to--.
0. F Match f003 victims. " . :
General Fund 1004 28,237
GF Program Receipts 1005
Other
Agency Department of Law FY 89
Request For )
N o BRU Prosecution Page 6 o S
ew Position ) o ) ; .
Third Judicial District ;Revjscd Dale  3/29/88

Component



Position Title
Legal Secretary I
Time Status Skaft Months
PPT . - - 12
Type of Expenditure '
1 2
Salarv - 15,108
Benefits ' 5,498
Premium Pay '
Other '
Total Personal Services
Travel
Contractual
Commodities
Equipment
Other
Total Cost e
L] - [ |
' Funding Source for Total Cost
Federal Receipts 1002
G. P. Match 1003
General Fund 1004
GF Program Receipts 10.05
Other
Request For
New Position
Component

Amount

' /'yi
V77T -T777-VHV
20,606

-0-
2,000

900
8,000

31,506

31,506

Department of Law
Prosecution

Second Judicial D

No. of. Positions Range/Slep
10B
Location
Kotzebue 22

Justification

eThis part-rtime.position is
the victim notification and
of SSHB 296.

"be informed of the dates of

Barg. Unit
GGU

Election District

V-

needed to provide, for ,
liaison requirements”-

The granting of rights to victims to

all." criminal proceed—

ings involving-the defendant relating to. the case”
ein which the victim is involved, to provide oral: 7
and written statements 1in respect to presentence-..-
reports, and notice of final-disposition in
several thousand criminal trials, will cause a:!
".substantial additional workload® for the state"s
prosecution-"support staff.

Allocation .to the Legal Secretary 1 <class 1ia "

.'recommended because of the

motice to be handled, and
accurate, timely case
victims. 7

>Pggc 7  of

istrict

scheduling

large amount of written

the. need to provide.-

information- to
Yo

FY 89

8

Revised Dale 3/29/88



Type of “Bxpenditure Amount This part-timeeposition is needed to provide for

1 . ‘Wfowee 2 3 the victim 'notification and liaison requirements
Salary * e m o 11,730 §oo|4 & f of SSHB 296. The granting of rights to victims, to
Benefits ° o o 4,750 . 47n4:4: o be informed of the dates of all criminal proceed-
Premium Pay / ings invo'ving the defendant relating to the case
Olher in-which the. victim is involved, to provide oral
Tolal Personal Services 16,480 and written: statements in respect to presentence,
Travel -0- reports, and' notice of final edisposition in:
Contraclual -1 * 2,000 several thousand' criminal trials, will cause a
Commodities e e 900 substantial- additional workload .for.the state's
Equipment 8,000 . prosecution support staff.
Uthcr e LI
Total- Cost Allocation to. the Legal Secretary | :class, is'
recommended because, of the large amount of written
Funding Source for Tolal Cost *notice to be. handled, and the need to provide
Federal Receipts 1007 - accurate, tiniely case scheduling information to
G F Malch ' 1003 victims. ’
General Fund 1004 -27.380.
GF Program Rcceipls 1005
Oilier

Agency Department of Law FY 89

Request For )
BRU Prosecution

Page 8 of 8

N ew Position . L . ) -
Component First Judicial District Revised Dale 3/29/88



STATE OF ALASKA 1988 LEGISLATIVE SESSION
FISCAL NOTE

Bill Version: HB 296
REQPESI ; Publish Date:
Revision Date: 1-6-88 Agency Affected: Alaska Court System
Title: An act relating to victims BRU: Trial Courts
of crimes...
Sponsor: Donley, Collins, Martin... Components:
Requestor: Rep. Donley
£
-EXPENDITURES/REVENUESS (Thousands..of Dollars.)

OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93
Personal Services e . 40.8 40.8 40.8 40.8 40.8
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims coe .

TOTAL OPERATING 0.0 40.8 40.8 40.8 40.8 40.8

CAPITAL

REVENUE
FUNDING; (Thousands of Dollars)

General Funds 0.0 40.8 40.8 40.8 40.8 40.8
Federal Funds
Other

TOTAL 0.0 40.8 40.8 40.8 40.8 40.8
POSITIONS:
Full-time . e - . 1.0 1.0 1.0 1.0 1.0
Part-time
Temporary
ANALYSIS.; (Atf-ash _a SEp.ftXiifc.e paq? if necessary)

See attached fiscal analysis.

Prepared byC/fan "Strandberg”y*General Counsel Phone: 264-8228
Division: Alaska Court System Date: 1-6-88
Approved by; KA"tH.~n~"nTnTAdministrative DirectorDate: 1-6-88
Agency: Al ka Cou"t System

Distribution (by preparer) :
Legislative Finance
Legislative Sponsor
Requestor
Office of Management & Budget
Impacted Agency(ies)
Senate Secretary Page 1 of 3



FISCAL ANALYSIS: HB 29

This bill will permit victims to appear and participate in sentencing proceed-
ings. Based upon information provided by the deputy presiding judge for the
Anchorage trial court criminal division, one-fifth of the time of a judge assigned

to a criminal caseload is occupied by sentencing. It is anticipated that victim
participation wilt extend the length of the proceeding. Given the volume of
criminal cases in courts statewide, it is estimated that the equivalent of one
additional judge will be required to handle the additional hearing time.

Services of a retired judge appointed to serve pro tern are the least costly way
of providing additional judicial resources.

5/14/87-1



HB 296 - Victims of Crimes
Analysis of Fiscal Impact

Personal Services:

Salary Benefits

Pro Tern Judge, Superior Court,
PFT, 12 months $19,332 $21,502

Total Personal Services & First Year Cost

Total

$40,834

$40,834



E @l: AGJ-
POUCHY STAfICAPtIOI
mE JUNtAU AIASKA998M
10/ 46i 3800

M EMORANDUM April 22, 1987

SUBJECT: Sectional analysis of victims rights bill
(Work Order No. 15-0242)

TO: Representative Dave Donley

FROM: Keith B. Levy

Legislative Counsel

The following is a sectional analysis of Work Order 15-0242,
relating to victims of crime, claims “arising from criminal
conduct, and service of process on prisoners.

Section 1 provides that AS 12.61, relating to victims
rights, may be cited as the "Alaska Victims Rights Act."

Secuion 2 provides that service of process on people in the
custody of the Commissioner of Corrections in civil cases
may be accomplished by delivering or mailing the summons to
the Commissioner of Corrections (AS 09.05.050(a)). The com—
missioner is required to keep a record of each summons
served and to deliver a notice of che service and a copy of
the summons to the prisoner within 10 days after the date of
service (AS 09.05.050(hb)). The commissioner must also Tfile,
with the court having jurisdiction of the civil case, a copy
of the summons and an affidavit showing that service of the
summons on the prisoner has been made (AS 09.05.050(c)).
Finally, the court is given authority to extend the time in
which the defendant can respond to the summons

(AS 09.05.050(d)).-

Section 3 amends AS 09.38.065(a) to permit a creditor to
levy against property that would otherwise be exempt from
execution in order to enforce a claim arising from criminal
conduct that resulted in a felony or misdemeanor conviction.
However, certain items such as tools and professional books
uda to $750, and household goods and wearing apparel up to
$250, remain exempt from execution.



Representative Dave Donley
Page 2
April 22, 1987

Section b adds to the factors which a court may consider in
aggravation of a felony sentence the question of whether the
defendant®"s conduct caused substantial physical, emotional,
or financial harm to the victim, or the victim"s immediate
family if the victim died as a result of the defendant®s

conduct (AS 12.55.155(c)(27)).

Section 5 provides that if the state seeks to establish a
factor in aggravation of a felony or the defendant seeks to
establish a factor in mitigation of a felony, the prosecutor
must serve written notice of the sentencing hearing on the
victim. This section also gives the victim the right to
appear at sentencing hearings and to present evidence. The
court is required to consider the evidence presented by the
victim (AS 12.55.155(fF)).

Section 6 amends the definition of the tern "victim," as
used in the sentencing provisions, to include the victim"s
aunt, unclr, parent-in-law, brother-in-law, and sister-in-
law, in cases where the victim has died, is a minor, or 1is
incapacitated (AS 12.55.185(11)). The term already includes
the victim®s spouse, parent, child, brother, and sister.

Section 7 adds to the list of victim"s rights the right,
without a court order, to obtain access to the presentence
reports from the court and to obtain access to the relevant
police reports from the appropriate law enforcement agency
and the right to make a statement for presentencing and
sentencing. (AS 12.61.010(a)).- This section has the effect
of amending Alaska Rule of Criminal Procedure 32(d)(2), be-—
cause that section does not permit release of presentence
reports without a court order, except in limited circum—
stances. Accordingly, this effect on the court rules is
reflected in the title of the bill and is also explained 1in
Section 14.

Section 8 adds two new provisions to AS 12.61. AS 12.61.015
sets out a list of duties of the prosecuting attorney with

respect to victims of crime. These include the duty to
(D) confer with the victim before jury selection an"~
trial;

-(2) notify the victim of the defendant®"s conviction,
the victim®s right to make a sentencing statement and that
the defendant will see the sente"""?ng statement, the address
and telephone number of the office that will prepare the
sentencing statement, and the time and place of the sentenc—
ing proceeding; and



Representative Dave Donley

Page 3
N 22, 1987

(3) notify the victim in writing of the final disposi—
tion of the case within 30 days.

AS 12.61.017 makes it a class B misdemeanor for an employer
of a victim of crime to penalize the victim because of the
victim®"s cooperation in a prcjecution.

Section 9 amends AS 33.16.120(c) to give victims the right
to attend meetings of the parole board.

Section 10 amends existing law to provide that the parole
board must notify a victim not only of its decision to grant
Darole, but also if it decides to deny parole

(AS 33.16.120(e))-

This section also provides that the notification must
include the prisoner®s residence address and employer, 1if
known .

Section 11 provides that notification to a victim of a pris-
oner"s early release for good time served must also include
the prisoner®s residence address and employer, 1if known

(AS 33.16.120(F)).-

Section 12 amends AS 33.30.011 to require the Commissioner
0f£ Corrections to notify the victim or the victim"s family
if the offender escapes or is released on a furlough, to a
correctional restitution center, or any other early release

program.

Section 13 amends AS 47.10.070 to give the victim of an
offense by a minor the right to attend a hearing involving
the minor. In certain cases, the victim"s family may
attend. This section has the effect of amending Rule
12(d)(2) of the Alaska Rules of Children®s Procedure by
giving victims access to the children®s hearing.
Accordingly, this effect is reflected in the title of the
bill and is also explained in Seccion 15 of the bill.

If 1 may be of further assistance, please advise.

KBL :mkr
ml 1/050



(Alaska (ttourt "pstcm
Jskttc of (Alaska

OFFICE OF ADMINISTRATIVE DIRECTOR
303 K Street

JANALEE R.STRANDBERG Anchorage, AK 99501
Staff Counsel March 21, 1988 (907) 264-8228

Representative John Sund
Chair, House Judiciary
P.O. Box V

Juneau, Alaska 99811

Re: CSHB 296
Dear Representative Sund:

Section 9(a) (11) ot CSHB 296 would give a victim the ric,ht to obtain a defend-
ant's presentence report unless the court finds other/vise. It is the court
system's position that a victim should make a showing of need before a presen-
tence report is disclosed.

In deciding the issue of public disclosure of presentence reports, other courts
have used the standard governing the release of grant* jury materials. This
standard requires that the person seeking disclosure niist demonstrate that
disclosure is needed in the interests of justice. llir. sis vs. Abbott and
Associates, 460 U.S. 557, 103 S.Ct. 1356, 75 L.Ed 2d 28 (1983). The court
system suggests that this is the appropriate standard tc be applied when a
victim seeks access to a presentence report.

The principal purpose of a presentence report is to assist the court in
determining the appropriate sentence. A secondary purpose is to assist the
correctional facility to which an offender is sentenced in matters such as
offender classification and supervision of probationers and parolees. U.S. vs.
Charmer Industries, Inc., 711 F2d 1164 (2nd Cir. 1983). To best serve these
purposes, the presentence report should be as complete as possible arid contain
"[a]ll objective information which is sigrificant to the decision-making process."
Administrative Office of U.S. Courts, The Presentence Investigation Report 1
(1978). Sources of information for these reports may include defendant's family
members, welfare and other government agencies, friends and acquaintances of
the defendant, employers and law enforcement agencies. Frequently, informa-
tion given to presentence investigators is given in confidence, particularly
information provided by law enforcement agencies.

To insure the availability of complete and candid information to assist in
sentencing, presentence reports should be confidential. "[T]he prevailing
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March 21, 1988
Page 2

judicial view [is] that the public availability of pres”ntence reports would likely
inhibit the flow of information to the sentencing judge." Durns vs. Bureau of
Prisons, 804 F2d 701 (DC Cir. 1986) citing Charmer, supra, at 1173. "[R]e-
quiring disclosure of a presentence report is contrary to the public interest as
it may adversely affect the sentencing court's ability to obtain data on a
confidential basis from the accused, and from sources independent of the
accused, for use in the sentencing process.” U.S. vs. Martinello, 556 F2d
1215, 1216 (5th Cir. 1977).

For these reasons, the American Bar Association also has recommended that
presentence reports not be made public. "No legitimate interests are served by
public disclosure. The incentive for both the offender and for sources close to
the offender to cooperate candidly in he presentence investigation might be
lessened if they knew that their statements could become part of the public
record.” ABA Standards for Criminal Justice, 2nd Ed., commentary (1984).

If | can provide more information or answer any questions about this letter,
please let me know.

Very truly yours,



STEVE COWPER, GOVERNOR

0

PUBLIC BEEENBEK AGENCY IDVWET-AERNUE
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AC-CXCE ALSATRIL0D
R-OE @) 2751

K "<rch 11, 1988

Representative John Sund W ]71988

P. 0. Box V
Juneau, AK 99811

Re: Victim®"s Rights Bill (HB 296)
Dear Representative Sund:

I have received vyour request for ~comment regarding
the Victim"s Rights Bill (HB 296) proposed by Representative
Donley. I recognize the propriety of such a bill, which address
the rights and concerns of victims of crime. Many of the bill 3
provisions are directed at giving information to victims
concerning the criminal litigation 1in which they may have a
direct interest. There are, however, three components of this
bill which 1 believe are cause for concern:

Section 9: This section allows victims of crime to
obtain a copy of the defendant"s pre-sentence reports.
Pre-sentence reports, prepared by the probation department,
are sensitive documents, often containing highly personal

information about not only a defendant, but also his/her family.
These reports provide the sentencing judge with a detailed social
history of defendant, spouse, parents, siblings, etc. For
example, while a family history of alcoholism or psychiatric
illness may prove helpful to a judge 1in fashioning a sentence,
such information should not be otherwise available to the public

because of its obviously private nature. In addition, information
concerning victims of previous criminal conduct by a defendant
often appears in pre-sentence reports. Information of this
kind should not go beyond the court file. As the bill recognizes,

federal confidentiality acts may prohibit the dissemination
to victims and their families of <certain information 1included
in pre-sentence reports.

This section also gives victims access to police
reports. Since the exclusionary rule applies 1in most criminal
cases, requiring each victim or witness to testify independently
about his or her recollection of events, allowing victim"s to

have access to these reports, which include other witness
statements, could taint or alter the independent memories of
the witness, and should be avoided. Additionally, sensitive

police 1information, such as the 1identity of informants, should



be kept confidential.

Section 11: This provision allows victims and their
legal counsel to attend meetings of the parole board. This
could chill the parole board"s Tfunction and 1its need to make
independent, objective decisions concerning parole matters.
Pressure from victim"s or their families may interfere with
arriving at sound judgments concerning specific cases.

Furthermore, the presence of 1legal counsel would create a more
formal atmosphere, which in this setting inhibits the transmission
of information about a potential parolee. It seems more
appropriate that input from victim"s at thisstage be provided
in writing, as 1is currently their right.

Section 12; This section requires the parole board
provide victims with a defendant"s residence address upon his/her
release from prison. While it 1is understandable that a victinm

might desire information about the geographic area 1in which
a defendant will reside, providing a specific address will in
many cases encourage unwanted contact, from which  hostility
could arise. Therefore, limiting such disclosure to city and
general neighborhood or area would serve the purpose of this
section while avoiding potential conflict.

Again, | understand this bill 1is for the purpose of
increasing the criminal jJustice system®"s sensitivity to victims”
rights. That objective 1is a laudable one. The changes suggested

above would not affect the overall impact of these proposals.

I hope these comments are helpful. Please do not
hesitate to contact me if | can provide further information.
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M EMORANDUM April 18, 1988
SUBJECT: Sectional analysis of CSHB 296 (
TO: Representative Dave Donley

FROM: Jack Chenoweth

Legislative Counsel

The following is a sectional analysis of the draft committee

substitute, CSHB 296 ( ), designated version "Z." This
version is based on changes made in a series of draft com—
mittee substitutes. It also incorporates the provisions of

HB 405, a governor®"s bill on the subject of victims" rights.

Bill section 1 adds a short title to AS 12.61, the chapter
defining the rights of a crime victinm. It provides that the
chapter may be cited as the "Alaska Crime Victim®s Rights
Act."

Bill section 2 provides that service of process in civil
cases on people in the custody of the commissioner of cor—
rections may be accomplished by delivering or mailing the
summons to the commissioner of corrections (AS

09.05.050(a)) .- The commissioner 1is required to deliver a
copy of the summons to the prisoner within 10 days after the
date of service (AS 09.05.050(b)). The commissioner is to
file with the court having jurisdiction of the civil case a
copy of the summons and an affidavit showing that the
summons was delivered to the prisoner (AS 09.05.050(c)).

The court is authorized to extend the time 1in which the
defendant may respond to the summons (AS 09.05.050(d))-
There is provision (AS 09.05.050(e)) that the state may not
be liable in damages for the commissioner®s failure to
comply with the requirements of this section.

Bill section 3 amends AS 09.38.065(a) to permit a creditor
to levy against property i _hat would otherwise be exempt from
execution in order to enforce a claim arising from criminal
conduct that resulted in a felony conviction. The amendment
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details specific property of the defendant that is exempt
from the execution.

Bill section 4 adds a new section, AS 12.47.095, that places
additional duties on the commissioner of health and social
services for offenders who are determined to be guilty but
mentally ill or, alternatively, who are found to be not
guilty by reason of insanity. The section enumerates in—
stances in which fhe commissioner must communicate to the
victim, or to certain persons other than the victim, a
change in the status of the offender. The section places a
burden on the victim to request a notice of the offender®s
change of status and to act only if the victim has main—
tained a current address on file with the commissioner.

Bill section 5 enumerates the right of a victim to make a
statement to a probation officer preparing a presentence
report concerning the offender and directs the inclusion of
that statement, 1if made in writing, 1in chat presentence re—
port .

Bill section 6, derived from HB 405 but modified in accor-
dance with your 1instructions, adds to the rights of a victinm
of a violent crime (i.e. a "crime against a person," that

is, a person convicted under AS 11.41) to comment in certain
postconviction proceedings. The postconviction proceedings
addressed in this provision are motions to modify or reduce
sentence. IT an offender files a motion to modify sentence
and time permits, or if an offender files a motion to reduce
sentence, the Department of Corrections 1is directed to pro-—
vide notice to the victim (AS 12.55.088(d)). The victim is
entitled to submit written comment (AS 12.55.088(e)). The
comments are to be provided to the offender or the offend-—
er's attorneys (AS 12.55.088(f)) and considered by the court
in conjunction with disposition of the motion (AS 12.55.-
088(g)). The responsibility to maintain a current address
with the commissioner of corrections in order to receive
notice under this section rests with the victim, and that
address may not be disclosed (AS 12.55.088(h)).

Bill section 7 revises the definition of the term "victim"

as that term is used A the sentencing provisions (AS 12.-
55). Victims are natural persons. As persons to whom an
obligation may be due under AS 12.55 in cases where the vic—
tim has died, is a minor, or is incapacitated, the revision
adds the victim®"s aunt, uncle, parent-in-law, brother-in-
law, and sister-in-law.
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Bill section 8 incorporates a definition of the term "crime
against a person," a term that is used in bill section 6.

Bill section 9 adds to the list of victim®s rights the righ**
to make a statement in conjunction with preparation of a
presentencing report for the offender and in conjunction
with the offender®s sentencing, and the right to obtain from
the prosecutor, after conviction, a copy of the offender"s
criminal record.

Bill section 10 adds to the list of duties of the prosecut—
ing attorney with respect to the victim of a.crime. The
additional provisions include the duty to  fewNY

(1) confer with the victim about the victim"s testimony
before jury selection and trial;

(2) notify the victim of the defendant®s conviction and
the crimes for which convicted; the victim®s rights to make
a statement for use in conjunction with preparation of the
presentence report and to make a statement at the time of
sentencing; the address and telephone number of the office
that will prepare the presentencing report; and of the time
and jlace of the sentencing hearing;

(3) notify the victim .n writing of the final disposi—
tion of the case within 30 days.

The provision directs the prosecutor®s office to advise the
victim that the content of the material that may be presen—
ted in conjunction with the victim"s presentence statement
or sentencing statement is limited, and describes the nature
of what the victim may address in those statements.

Another provision of bill section 10 makes ~t a class B mis—
demeanor fcr an employer of a crime viezim to "discipline”

or to threaten to discipline the victim who cooperates in a
prosecution. The provision defines the term "discipline."”

Bill section 11 amends AS 33.16.120(c) to give victims the
right to comment in writing or by attendance at a meeting of
the Parole Board relative to proposed action that the board
is considering concerning the offender. The section limits
these rights to the victim and does not extend them to
persons designated to act in place of the victim or the vic—
tim"s attorney.

Bill section 12 amends existing law to provide that the Pa-
role Board must notify the victim not only of its decision
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to grant discretionary parole, but also if it decides to
deny discretionary parole.

Bill section 13 directs that, as to service of process on a
paroled offender in conjunction with a civil action initia—
ted by the victim, the commissioner of corrections is to
provide the victim the address of the parolee if the address
is requested by the victim and the commissioner is satisfied
that the victim has initiated the action and requires the
address in order to serve process.

Bill sections 14 and 15 assign certain additional responsi-
bilities to the ParoleBoard when the governor refers to
that board applications for executive clemency. The board
is to give the victim of a "crime against a person" notice
of an application for clemency and opportunity to submit
written comment to the board as it considers the executive
clemency request. The requirement is to be met only if the
victim maintains a current mailing address and so requests.

Bill section 16 adds a new section, AS 33.30.013, that re—
quires the commissioner of corrections to notify the victinm
or the victim®s family if the offender escapes, 1is released
on furlough or to a correctional restitution center, or 1is
released on an earl> release program. The requirement 1is to
be met only i1f the victim or other person entitled to notice
maintains a current valid mailing address on file with the
commissioner.

Bill section 17 adds a new program component in the Depart-
ment of Public Safety. That department shall establish and
maintain a victim assistance program--a paid supervisor and
any volunteers--to manage the victim assistance program and
to recruit, train, and evaluate the efforts of the volun—
teers under this progranm.

Bill section 18 authorizes the victim of an offense by a
minor to request permission from the court to attend any
hearing scheduled for the minor under AS 47.10.070. The
section also directs the Department of Health and Social
Services to assist a victim in preparing a written statement
for submission and consideration at that proceeding, and
directs that department to "make reasonable efforts to in-—
form victims of the availability of this assistance."

Bill sections 19 and 20 directly amend pertinent court rules
ot criminal procedure. The change made by bill section 19
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when a presentence investigation shall be completed and the
report made available to the parties and their counsel; the
change abets exercise of the crime victim®"s right to comment
in conjunction with preparation of the presentence report.
The court rule additions made by bill section 20, derived
from HB 405, parallel the changes set out in bill section 6
covering postconviction relief for a victim of a crime
against a person.

Bill section 21, an uncodified provision, directs that the
amendments and additions made by this bill are to apply "to
proceedings against defendants initiated on or after the
effective date of the Act.

JC:bb
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MEMORANDUM February 23, 1988

SUBJECT: Suggested language to replace * Sec. 2
(Service of process on prisoners) of draft

CSHB 296 ( ))

TO: Representative Dave Donley
FROM: Jack Chenowethb-
Legislative Counsel
y

In the matter of service of summons, the applicable court
rule is Alaska Rule of Civil Procedure 4(d)(11), which
states, in pertinent part:

OFFICER OR AGENCY OF STATE AS AGENT FOR NON-—
GOVERNMENTAL DEFENDANT. Whenever, pursuant to statute,
an officer or agency of the State of Alaska has been
appointed as agent to receive service for a non-govern-—
mental defendant, . . . service of process shall be

made 1in the manner provided by statute.

It is probably a good idea to insert ir..to the text of bill
section 2 something that specifies that the commissioner of
corrections 1is, as the submission suggests, "appointed as
agent to receive service of process for any prisoner commit—
ted to the custody of the Department of Corrections at the
time of service."

The principal suggestion submitted by tb's Department of Cor—
rections would require that, 1in a civil action commenced
against a prisoner confined to a state facility, the plain—
tiff serve a copy of the summons and complaint on the super—
intendent of the correctional facility in which the prisoner
is incarcerated rather than the commissioner of corrections
as provided in the current bill draft. Though the disposi—

tion of the department®s suggestion 1is, of course, a policy
matter, there are three arguments that weigh against adop—
tion of the change proposed. First, prisoners are legally

committed to the custody of the commissioner of corrections,
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not to one of the commissioner®s subordinates. See AS 33.-
30.011 and 33.30.051. The commissioner may designate the
facility at which a prisoner is to be incarcerated (AS 33.-
30.061) and generally specify the applicable program to
which the prisoner is to be assigned (AS 33.30.091). Sec—
ond, most plaintiffs and their attorneys would not neces—
sarily know the facility to which the prisoner is assigned
and migh** incur costs in ascertaining that information.

Third, some defendants are incarcerated "Outside," and the
bill makes no provision for service of summons on an offi—
cial at a correctional facility in another jurisdiction. |

am of the view that the bill provision, as drafted, better
accommodates sound management of the corrections system as a
whole while permitting the commissioner to discharge the
responsibility assigned by bill section 2 in a reasonable
manner without substantial additional burden.

I trust this is responsive to the points for which the re—
quest was submitted.
Attachment

JBC »*gc
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Sec. 09.05.050. SERVICE OF PROCESS ON PRISONERS. @ In a
civil action against a person committed to the custody of the
commissioner of corrections under sta+e law, service of process
may be effected by delivering personalxy or by registered or
certified mail a copy of the summons and complaint to the
superintendent of the correctional facility in which the prisoner
is incarcerated with a copy to the prisoner. For purposes of
service of process, the superintendent of the facility shall be
deemed to be the appointed agent for service for any prisoner
confined in the facility at the time of service. The execution
of an Acknowledgement of Receipt form by the superintendent or a
designated correctional staff member ~hall constitute proof of
service upon the prisoner.

(®)) Upon receipt of service of a summons and complaint
naming a prisoner as a defendant, the superintendent or tho
designated correctional staff member shall immediately log in the
date and time of receipt of the documents, and shall deliver a
copy of the summons and complaint to the named prisoner within a

reasonable time not to exceed five working days.
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M EMORANDUWM January 14, 1>38
SUBJECT: Sectional analysis of CSHB 296 ( )
TO: Representative Dave Donley

FROM: Jack Chenowetn)

Legislative/Counsel

The following is a sectional analysis of the proposed com—
mittee substitute, denoted CSHB 296 ( ).

Section 1 adds a short title to existing AS 12.61, the chap-
ter defining a victim"s rights.It provides that the chap—
ter may be cited as the "Alaska CrimeVictim®"s Rights Act."

Section 2 provides that service of process on people in the
custody of the commissioner of corrections in civil cases
may be accomplished by delivering or mailing the summons to
the commissioner of corrections (AS 09.05.050(a)). The com—
missioner is required to keep a record of each summons
served and to deliver a notice of the service and a copy of
the summons to the prisoner within 10 days after the date of
service (AS 09.05.050(b)). The commissioner must also file,
with the court having jurisdiction of the civil case, a copy
of the summons and an affidavit showing that service of the
summons on the prisoner has been made (AS 09.05.050(c)).

The court may extend the time in which the defendant can
respond to the summons (AS 09.05.050(d)).

Section 3 amends AS 09.38.065(a) to permit a creditor to
levy against property that would otherwise be exempt from
execution in order to enforce a claim arising from criminal
conduct that resulted in a felony or misdemeanor conviction.
However, certain items such as tools ard professional books
up to $750, and household goods and wearing apparel up to
$250, remain exempt from execution.

Section 4 adds a new section, AS 12.47.095, that places new
duties on the commissioner of health and social services and
the attorney general for offenders who are determined to be
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guilty but mentally ill or, alternatively, are found to be
not guilty by reason of insanity. The section enumerates
instances when either of these officials must communicate to
the victim, or to certain persons other than the victim, a
change in the status of the offender if the victim or person
other than the victim has requested notice of the change of
status and has maintained a current address on file with the
two state officers.

Section 5 adds to the factors that a court may consider 1in
aggravation of a felony sentence the question of whether the
defendant®"s conduct caused substantial physical, emotional,
or financial harm to the victim, or the victim"s immediate
family if the victim died as a result of the defendant's
conduct (AS 12.55.155(c) (27)).

Section 6 provides that if the state seeks to establish a
factor in aggravation of a felony or the defendant seeks to
establish a factor in mitigation of a felony, the prosecutor
must serve written notice of the sentencing hearing on the

victinm. This section also gives the victim the right to
appear, personally or by legal counsel, at sentencing hear —
ings and to present evidence. The court is required to con—

sider the evidence presented by the victinm
(AS 12.55.155(F)).

Section 7 revises the definition of the term "victim" as
that term is used in the sentencing provisions. Victims are
natural persons. As persons to whom obligation may be due
under AS 12.55 in cases where the victim has died, 1is a
minor, or 1is 1incapacitated, the definition presently
includes the victim"s spouse, parent, child, brother,

sister, or legal guardian. The revision adds the victim"s
aunt, uncle, parent-in-law, brother-in-law, and sister-in-
law (AS 12.55.185(11)).

Section 8 adds to the list of victim®"s rights the right to
make a statement for presentencing and sentencing, either in
person or by legal counsel, the right to make a statement,

in person or through legal counsel, in the event the
defendant moves to modify or reduce sentence, and the right
to make a written statement to the governor in the event the
governor considers executive clemency. (AS 12.61.010(a)).

Section 9 adds two new provisions to AS 12.61. AS 12.61.015
sets out a list of duties of the prosecuting attorney with
respect to victims of crime. These include the duty to
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(1) confer with the victim before jury selection and
trial;

(2) notify the victim of the defendant"s conviction,
the victim®s right to make a sentencing statement and that
the defend, et will see the sentencing statement, the address
and telephone number of the office that will prepare the
sentencing statement, the time and place of the sentencing
proceeding, and of the victim®"s right to appear, 1iIn person
or by counsel, at the sentencing hearing to address the
court; and

(3) notify the victim in writing of the final disposi—
tion of the case within 30 days.

AS 12.61.017 makes it a class B misdemeanor for an employer
of a victim of crime to penalize the victim because of the
victim®s cooperation in a prosecution.

Section 10 amends AS 33.16.120(c) to give victims the
personal right to attend meetings of, or to be represented
by legal counsel before, the parole board and to address the
parole board, directly or through legal counsel, about
proposed action that the board is considering concerning the
offender. The rights granted under this subsection, as
amended, may only bo exercised by the victim or the victim"s
legal representative.

Section 11 amends existing law to provide that the parole
board must notify a victim not only of its decision to grant
parole, but also if it decides to deny parole

(AS 33.16.120(e)). This section also provides that the
notification must include the prisoner®s residence address.

Section 12 provides that notification to a victim of a pris-
onerls early release for good time served must also include
the prisoner"s residence address (AS 33.16.120(f)).

Section 13 adds a new section, AS 33.30.013, that requires
the commissioner of corrections to notify the victim or the
victim®s family if the offender escapes, is released on a
furlough to a correctional restitution center, or any other
early release program. It also requires the commissioner to
notify the victim if the offender is considered for
screening investigation to determine the need for further
treatment in the event the offender has been transferred to
the commissioner®s custody if the offender was adjudicated
guilty but mentally 1ill.
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Section 14 amends AS 47.10.070 to give the victim of an
offense by a minor the right to attend, or to be represented
by legal counsel at, a hearing involving the minor. In cer—
tain cases, the victim"s Tfamily may attend. This section

has the effect of amending Rule 3(c) of the Alaska Child in
Need of Aid Rules and Rule 3(c) of the Alaska Delinquency
Rules, by giving victims access to the children®s hearing.
Accordingly, this effect is reflected in the title of the
bill and is also explained in section 15 of the bill.

JC :bb
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The Fairbanks Child Sexual Abuse Task Force
1423 Peger Road

Fairbanks AK 99709
March 17, 1988

House Judiciary Committee Members:

Representatives Sund, Ulmer, Cotten, Gruenberg, Navarre,
Barnes, and Taylor

Interior Delegation Members:

Representatives Boyer, Davis, Frank, Koponen, Miller, Shultz
Senators Coghill, Fahrenkamp, Fanning

P.0O. Box V

Juneau, AK 99811

Re: House Bill 296
Dear Legislators,

We are writing on behalf of the Fairbanks Child Sexual
Abuse Task Force, a coalition of agencies, organizations and
associations involved in prevention and treatment of child
sexual abuse. The CSATF wants to express its views on HB 296.

We support the bill. There is too little emphasis placed
on victims®™ rights in both civil and criminal proceedings.

There are two minor changes we would suggest. First, we
would recommend deleting subsection (1) of the new AS
12.61.015 (section 9 of the bill), which provides that the
prosecuting attorney is to confer with the victim prior to

selection of the jury. This gives the impression that the
victim should have some say 1in jury selection, which 1in our
view would be inappropriate. Prosecutors have much better

experience and instinct in this area, and the new subsection
could create conflicts, delay trials, and perhaps decrease
convictions. Any competent prosecutor trying a case will by
necessity have conferred with the victim prior to the trial,
and thus we feel the best course is to delete that subsection,
while retaining the remainder of the new AS 12.61.015.

Second, it might be helpful to clarify that those
passages giving the victim the .ight to appear "by counsel”
(at sentencing, before the parole board, etc.) are not
intended to confer a right to appointed counsel.

Again, we would like to express our support for this bill
and urge the committee to work for its enactment into law.
Thank you for your consideration.

Sincerely,

Theresa Tanoury"® Ruth Lister
Coordinator Chair
452-1342 45'3-2293
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CONMITTEE SUBSTITUTE FOR HOUSE BILL NO. 296 (HESS)

For an Act entitled: "An act relating to victims of crime, claims
arising from criminal conduct, and service of
process on prisoner®s; and amending Rule 32(d)(2)
of the Alaska Rules of Criminal Procedure."

The Department supports the goals of protecting the rights of victims of
crime, providing Tfor appropriate participation of victims 1in court
proceedings, and insuring that victims are informed to the outcome of
proceedings relating to perpetrators. However, because the nature and
processes of children®s proceedings differ significantly from those of
the adult criminal justice system the Department believes different
mechanisms must be used for achieving these goals in juvenile cases.

Children®s proceedings are closed to the public in order to promote the
free discussion of sensitive psychological, social, and historical
information concerning the child and the child*s family which have
relevance to the decisions of the court concerning the child. Closure
also serves to promote rehabilitation by avoiding stigmatizing or
labeling of youth.

Once the commission of an offense has been established (and in the vast
majority of instances this occurs through admission of the youth rather
than through trial) the focus of children®s proceedings 1is not on the
offense but on the causes of the child"s behavior and on actions
necessary to prevent further offenses. Though the offense is discussed
it is iIn the context of determining the appropriate disposition.

Victim involvement in the process occurs in a variety of ways. Victims
may be called to testify at any of the children"s proceeding hearings,
may provide information and opinion for presentation to the court in the
predisposition report, and may be allowed to attend a closed hearing as
a spectator with permission of the court.

Section 14 of this bill represents a substantial improvement over the
original bill in the approach taken to providing victim access to
juvenile court proceedings. This section would establish a duty of the
Department of Health and Social Services to assist victims in requesting

permission to attend juvenile proceedings. It would also ensure that
victims are aware of their ability to make such requests and of the
availability of aid 1iIn preparing requests. By maintaining court

discretion in allowing spectators to attend juvenile proceedings but
establishing a mechanism to facilitate victim involvement this bill
avoids problems in the original bill. Broader opening of juvenile
proceedings to spectators would inhibit the presentation of full and
complete information, compromise confidentiality, and reduce the
effectiveness of these proceedings.
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Committee Substitute for House Bill No, "9 (HESS)

Department Position

The Department supports CS HB296 as an effective means of balancing the
public®"s interest in ensuring appropriate involvement of victims in
criminal and juvenile delinquency proceedings with 1its interest in
maintaining the confidentiality and effectiveness of the juvenile court

process.

Yvonne M. Chase, Director
Division of Family
and Youth Services

DATE: ff1l

Myra MJ Munson, Commissioner
Department of Health
and Social Services
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MEMORANTDUM February 25, 1988

SUBJECT: "Crime Victim"s Rights Act": Comparison
between CSHB 296 (HESS) and draft CSHB 296
( Y[version of 2/24/88]

TO: Representative Dave Donley

FROM: Jack Chenowettj~rnn
Legislative “pdnsel

Per your February 24 request, this memorandum briefly de—
scribes the differences between CSHB 296 (HESS) and the
2/24/88 draft of CSHB 296 ( )-

Title: The 2/24 draft adds the phrase "by victims of crime"
after the word "claims"™ in recognition of bill"s provisions
extending the rights of crime victims against crime perpe—
trators. The 2/24 draft also adds a reference to a rule
change in Rule 32(d)(2) of the Rules of Criminal Procedure.

Bill sections 1 and 2: There are no differences between
these provisions in the drafts.

Bill section 3: The new material 1in this section 1is revised
in the 2/24 bill draft to parallel certain comparable provi—
sions in the statute defining exemptions of personal proper—
ty (AS 09.38.020) 1in the Alaska Exemptions Act. The dollar
limitations that are specified in CSHB 296 (HESS) are in—
creased in the 2/24 draft.

Bill section 4: There are no differences between these pro-
visions in the drafts.

Bill section 5 (2/24 draft): This section is new to the
2°/24 drift; 1it_has no comparable provision in the HESS CS.
The provision is based on the February 2 suggestion of As—
sistant Attorney General Stephanie Joannides and speaks to a
victim"s right to offer material for consideration in the
preparation of a presentence 1investigation report.
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Bill section 6 (2/24 draft) and bill section 5 (HESS CS):
these sections add to the "aggravator™ provision applicable

to criminal sentencing. Though the subject matter between
these provisions 1is generally the same, the approach is dif—
ferent. The 2/24 draft incorporates your amendment "Bi"

that adds the "financial harm"™ provision and rewrites the
aggravator provision that speaks to the impact of the crime
on the victim"s family.

Bill section 7 (2/24 draft) and bill section 6 (HESS CS):

The HESS CS is changed by deletion of language limiting the
right of the victim to a right of appearance and omitting
language saying that the victim has the right "to partici—
pate" at aggravation or mitigation proceedings and sentenc—
ing hearings, and by deletion of language authorizing the
victim to be represented "by counsel”™ at theseproceedings.

Bill section 8 (2/24 draft) and bill section 7 (HESS CS):
There are no differences between these sections of the two
bills.

Bill section 9 (2/24 draft) and bill section 8 (HESS CS):
The differences between the two are these --

Paragraph (1): This provision is rewritten, based on
your amendment "Bj,"™ and broadened in the 2/24 draft to di—
rect that the victim may obtain the dates of all criminal
proceedings involving the defendant (rather than just the
dates of trial and sentencing);

Paragraphs (7) and (8): The 2/24 draft is revised,
based on your amendments "Bj"™ and "Bk,"™ to omit appearance
and representation by counsel and the sentencing hearing and
at any hearing involving modification of sentencing; the
victim®"s appearances at these proceedings must be 1in person;

Paragraph (10) of the 2/24 draft: The provision is new
in the draft and does not have a comparable provision in the
HESS CS; it adds to the rights of a victim the right to re—
view the defendant®s entire conviction record, and is based
on your direction that new language be prepared and added to
incorporate this right;

Paragraph (11) of the 2/24 draft: This revises the
language of paragraph (10) of the HESS CS provisions appli—

cable to a victim"s access to police reports and presentence
reports.
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Bill section 10 (2/24 draft) and bill section 9 (HESS CS):
The 2/24 draft

- specifies, in (a)(1l), based on your amendment "Bj,"
that the right to the conference with the prosecuting attor —
ney must concern the victim"s testimony;

-- deletes from (a)(2)(B), based on your rmendment
"Bk," the opportunity of the victim to appear by counsel at
a sentencing hearing; the victim may appear only personally;

-- substitutes for proposed AS 12.61.017 the new,
tighter language of your amendment "Bm" that protects a vic—
tim in the exercise of the rights provided by AS 12.61 from
employer interference; the changes better define "disciplin—
ary action" that 1is prohibited, but at the same tir. speci—
fically protect the employer®s right to reduce a victim's
pay and benefits when the reduction is "directly attributa—
ble to a victim"s absence from employment to attend a court
proceeding."”

Bill sections 11 - 14 (2/24 draft) and bill sections 10 -
13 (HFISS CS): There are no differences between these sec—
tions of the two bills.

Bill section 15 (2/24 draft): This provision is new in the
2/24 draft and has no counterpart in the HESS CS. It is
based on your amendment "La" adding a victim®"s assistance
program and a victim"s assistance volunteer coordinator into
the Department of Public Safety.

Bill section 16 (2/24 draft) and bill section 14 (HESS CS):
There are no differences in this section of the two bills.

Bill section 17 (2/24 draft): This provision, a Criminal
Rule change, 1is new in the 2/24 draft and has no counterpart
in the HESS CS. The provision is based on the February 2
suggestion of Assistant Attorney General Stephanie Joannides
and speaks to the availability of presentence reports to the
attorneys for the parties "at the time of the aggravator and
mitigator hearing and prior to sentencing."

Bill section 18 (2/24 draft) and bill section 15 (HESS CS):
Except to change the reterence to the bill section making
the Criminal Rule change, there are no differences 1in this
section of the two bills.
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Bill section 19 (2/24 draft): This provision, speaking to
the applicability of this Act, 1is new to the 2/24 draft and
has no counterpart in the HESS CS. It is based on language
of amendment "Bh" provided with my January 22 memorandum
suggesting that these provisions not be made applicable to
criminal matters 1in progress.

JBC:gc
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0.0

CAPITAL
REVENUE

(Thousands_Qi_D.Q..Uar.s-I|
0.0 40

funding:
General
Federal
Other
TOTAL

Funds
Funds

POSITIONS

Full-time .. 1.

Part-time
Temporary

ANALYSIS: (Attach a separate page

See attached fiscal

Prepared by: >dan "StrandbergwGeneral
Division: t Alaska Court Systenm

Approved by:
Agency: Alaska Court System
Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management & Budget
Impacted Agency(ies)
Senate Secretary

(.Thousands, .of Dollars.)
FY 89
.8

40.

.8

40.

1988 LEGISLATIVE SESSION
L NOTE

Bill Version:
Publish Date:

Agency Affected:

BRU: Trial

Components:

Alaska Court System
Courts

FY 92
40.8

FY 91
40.8

FY 90
40.8

40. 40. 40.

40. 40. 40.

8 40.8 40. 40.8

if necessary)

analysis.

Phone:
Date:

Counsel

AxclirrH.Anwd”ATIIT*" "aministrative Director Date:
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FY 93
40.

40.

40.

40.

1.

264-8228
1-6-88

1-6-88
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8

8

8
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FISCAL ANALYSIS: HB 296

This bill will permit victims to appear and participle in sentencing proceed-
irgs. Based upon information provided by the deputy presiding judge for the
Anchorage trial court criminal division, one-fifth of the time of a judge assigned
to a criminal caseload is occupied by sentencing. It is anticipated that victim
participation will extend the length of the proceeding. Given the volume of
criminal cases in courts statewide, it is estimated that the equivalent of one
additional judge will be required to handle the additional hearing time.
Services of a retired judge appointed to serve pro tern are the least costly way
of providing additional judicial resources.
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ALASKA COURT SYSTEM

HB 296 - Victims of Crimes
Analysis of Fiscal Impact

Personal Services:

Salary

Pro Tern Judge, Superior Court,
PFT, 12 months $19,332

Benefits

$21,502

Total Personal Services & First Year Cost

Total

$40,834
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STATE OF ALASKA 1987 LEGISLATIVE SESSION

FISCAL NOTE
Bill Version: HB 296
REQUEST: Publish Dale :
Revision Date: Agency Affected:  Public Safety
Title : An Act relating to victims of bru: Council on Domestic

crime, claims arising from criminal etc.

Violence & Sexual Assault
Components :

Sponsor: Donley, et. al.
Requestor: House HFSS

EXPENDITURES/REVENUES:

OPERATING FY 87

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0

CAPITAL

REVENUE

FUNDING:

GENERAL FUND
FEDERALFUNDS

OTHER

TOTAL 0

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS :

Prepared by :
Division: Council

Approved by Commissioner:
Agency:

Disuibution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor

Office of Management and Budget

Impacted Agency(ies)
Senate Secretary

(Thousands of Dollars)

Barbara Miklos,
on Domestic Violence & Sexual

(Thousands of Dollars)

FY 88 FY 89 FY 90 FY 91 FY 92

(Attach a separate page if necessary)

465-4356
5-13-87

5h% ir7

Alle

Assault Date:

Executive Dire”-,

Date:

Public Safety
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. STATE OF ALASKA
1988 LEGISLATIVE SESSION

BILL VERSION : CSHB 296 (HESS)
PUBLISH DATE:

Department of Law

FISCAL NOTE
REQUEST;
Revision Date: January 20, 1988 Agency Affected:
Title : "Ari Act relating to victims of BRU: Prosecution
crime... 1
Sponsor: Representative Donley Components : First,

Requestor: House HESS

EXPENDITURES/REVENUES; (Thousands of Dollars)

OPERATING FY 88 FY 89 FY 90
PERSONAL SERVICES e 231.9 238.9
TRAVEL -0- -0-
CONTRACTUAL 24 .4 25.1
SUPPLIES 10.8 11.1
EQUIPMENT -0- -0-
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 267.1 275.1

CAPITAL
REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND 267.1 275.1
FEDERAL FUNDS

OTHER

TOTAL

POSITIONS:

FULLTIME
PART-TIME 4 4
TEMPORARY

o
o

ANALYSIS : (Auach aseparate page if necessary)

Please see attached analysis.

Prepared by: Richard |. Peguesy Director
Division : . Administrative Services”

rfiildJL' Q2.

FY 91

246.1
-0-
25.9
11.4

283.4

283.4

Approved by Commissioner: Grace Berg Sclraible, AttV.~Gen.

Agency: Department of Law

Distribution (by preparer): e
Legislauve Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies)

Fourth Judicial

Phone

Date: .

Date:

Second, Third and

Districts

FY 92 FY 93

253.5 261.1
-0- -0-
26.7 27.5
11.7 12.1
-0- -0-

291.9 300.7

291.9 300.7
4 4
4 4
465-3672

January 20, 1988

January 20, 1988
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The proposed committee substitute for this bill amends exist—
ing law to require, among other things, that prosecuting attorneys pro-—
vide certain information to the victims of crime, 1in three important
respects.

In Section 6, the bill requires that prosecutors seive written
notice upon a victim of the victim"s right to appear and participate at
hearings to establish aggravators or mitigators to be considered by a
court in the sentencing of defendants for crimes against victims. This
particular circumstance arises in most felony trials.

In Section 9, the bill requires, that upon the request of a
victim of a crime, prosecuting attorneys shall: (1) confer with the
victim of crime before the selection of the jury and the trial of the
defendant; and (2) after trial notify the victim of the defendant"s
conviction and the crimes for which the defendant was convicted, includ—
ing advising the victim of the victim®"s right to make an oral or written
statement in preparation of the defendant®"s presentence report and sen—
tencing, and advising the victim of the victim"s right to appear person—
ally or by counsel at the defendant®"s presentence hearing to present a
written or oral statement, and advising the victim of the address and
telephone number of the office preparing the presencence report, and
advising of the time and place of sentencing.

Finally, Section 9, would require that prosecuting attorneys
notify the victim in writing of the final disposition of the case within
30 days after final disposition of the case. The requirements of Sec—
tion 9 would apply to both felony and misdemeanor crimes. It also
appears that notification of final disposition would be required at both
the trial and appellate levels.

Currently, of the 18,000 new criminal matters handled by the
department each year, about 3,000 felony cases and 4,000 misdemeanor

cases involve crimes- having a victim. Many of the felony cases have
multiple victims. Moreover, 1in cases where the victim has died, 1is a
minor, or 1is 1incapacitated, the term victim includes a spouse, parent,

child, brother, sister, aunt, uncle, parent-in-law, brother-in-law,

sister-in-law, or legal guardian of the victim. Consequently, a sub-—
stantial amount of new work must be undertaken by all of the depart—
ment®"s prosecution offices in order to satisfy the requirements of the
bill. Most of this work would be handled by paralegals and legal secre—
taries, except for the requirement for prosecutors to confer with vic—
tims before the selection of a jury. Where the victim is to be a wit—
ness the requirement for attorneys to confer with victims will not cause
additional work. Where victims are not witnesses this requirement could

consume several hundred hours of the limited attorney time that is now,
and will be available in the future.

2 .
page ot ----—-



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. CSHB 296 (HESS)

The requirements of the bill, for Jliterally thousands of
notices, and numerous subsequent requests for assistance and further
information, will place an enormous burden on a reduced prosecution
support staff that simply cannot be borne without additional staff
resources. This 1is particularly true in smaller offices where, 1in FY
1989, clerical support will be very thin. And it is also an important
consideration in the state"s two largest prosecution offices, because of
their overwhelming caseloads.

It will therefore be necessary to add part-time clerical
assistance at Ketchikan, Kotzebue, Sitka, and Kodiak. A full-time para—
legal and a full-time legal secretary would be added in Anchorage, and a
full-time paralegal and a full-time legal secretary would be added 1in
Fairbanks, because of the large number of cases at these locations,
including major felonies with multiple victims. All of these locations
suffered support staff reductions in FY 1988.

In addition to the fiscal impact expected by the Department of
Law, this bill could have substantial fiscal impact on the Department of
Corrections and, to a lesser impact, the Department of Health and Social
Services. These departments should be contacted for their comments.

Section 4 covers notification to victims of changes 1in the
status of offenders committed to the custody of the commissioner of

health and social services. The.proposed section divides the responsi—
bility for giving notice to victims between the commissioner of health
and social services, the attorney general, or the prosecutor. Because

offenders committed under AS 12.47 are in the custody of the commis—
sioner of health and social services, responsibility for giving notice
should reside with the commissioner.

The granting of rights to victims to participate personally or
by counsel in aggravation or mitigation proceedings, sentencing pro-—
ceedings and parole board meetings, as proposed by Sections 8 and 10,

will result in more and lengthier hearings being held. Although the
cost of this result 1is not quantifiable, some additional cost to the
courts, prosecutors, public defenders, public advocates, connections,

and the parole board will undoubtedly occur.

Lastly, the Department of Law 1is greatly concerned with the

part of Secion 8 that wouldgive victims the right to access police
reports related to the casein which thevictim was 1involved. These
reports often contain information that is provided confidentially by
members of the general public and by confidential informants. The
reports may also include unverified information and information that is
unverifiable. Release of these reports would discourage people from

coming forward with information about a crime, could expose confidential
police sources and, in some cases, result in the disemination of infor—
mation that is incorrect or cannot be proven.

3 .
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CONTINUATION of FISCAL NOTE ANALYSIS

Anchorage

Paralegal Asst.

Anchorage
Legal Secretary

Fairbanks

Paralegal Asst.

Fairbanks
Legal Secretary

Kodiak

Legal Secretary

Ketchikan
Legal Secretary

Kotzebue
Legal Secretary

Sitka

Legal Secretary

Costs beyo

For

Bill/Resolution N T.CSHB 296 (HESS)

Fiscal Summary - CSHB 296 (HESS)

Pers. Svcs. Contractual Supplies Total

11, PFT 43.9 4. 1.8 49.8
I, PFT 32.1 4. 1.8 38.0
11, PFT 49.9 4. 1.8 55.8
I, PFT 35.6 4. 1.8 41.5
I, PFT 17.3 2. 0.9 20.2
I, PPT 16.C 2. 0.9 18.9
I, PPT 20,6 2. 0.9 23.5
I, PPT 16.5 2. 0.9 19.4
231.9 24 . 10.8 267.1

nd FY 89

include a 3 percent annual

page

of

inflation

factor.



Position Title

Paralegal Assistant 11

Time Status Staff Months
PFT

Type of Expenditure
1
Salary
Benefits
Premium Pay
Other
Tolal Personal Services
Travel
Contractual
Commodities
Equipment
Other
Tolal Cost

Funding Source for Tolal Cost
Federal Receipts 1002

G. F Match 1003
General Fund 1004
GF Program Receipts 1005
Other

Request For

N ew Position

12

2
37,356
12.580

Agency
DRU

Component

No. of Polsitions Range/Step Darg. Unit

49,936
-0-
4,100

1.800
-0-

55,836

55,836

Department of Law

Prosecution

Fourth Judicial District

16A GGU

Location Election District
Fairbanks 19/20A/21

Justification

This full-time position is needed to provide for
the victim notification and Iliaison requirements
of CSHB 296. Written notice of a victim®"s rights
to participate in aggravation/mitigation hearings,
to provide oral and written statements 1in respect
to presentence reports, and notice of final dis—
position in several thousand criminal trials, will
cause a substantial additional workload for the
state®"s prosecution support staff.

Allocation to the Paralegal Assistant class is
recommended because of the major felony cases
handled by the position.

FY 89

Page | of 8
Revised Dale  1/20/838



P.OSItlon Title Para1egal Assistant || No. of P(ismons Range/Step m Barg. Unit caU
Time Status taff Months Location Election District
PFT 12 Anchorage 8/9/10/11/12/13
Justification
L'ypc of Expenditure Amount This full-time position is needed to provide for
l 2 3 the wvictim notification and liaison requirements
Salar 32 494 of CSHB 296. Written notice of a victim's rights
Beneﬁts 11.487 oo to participate in aggravation/mitigation hearings,
Premium Pay to provide oral and written statements in respect
Other to presentence reports, and notice of final dis-
Tolal Personal Services — °I- 43 911 position in several thousand criminal trials, will
Travel " 0- cause a substantial additional workload for the
Contractual 4,100 state's prosecution support staff.
Commodities 1,800
E mpmem Allocation to the Paralegal Assistant class is
Other recommended because of the major felony cases
Total Cost 49.811 handled by the position.
Funding Source for Total Cost
Federal Receipts 1002
G. F. Match 1003
General Fund 1004 49,811
GF Program Receipts 1005
Other
A Department of Law
Request For Jgeney P . FY 89
BRU Prosecution
New Position Page ! of 8
Third Judicial District Revised Dale  1/20/88

Component



Position Tiilc
Time Status
PFT

Type of [Axpendilure
1

Salarv
Benefits
Premium Pay
Other

Total Personal Services

Travel
Contractual
Commodities
equipment
Other

Tolal Cost

Legal Secretary |
Staff Months

12
3 m . S * ¢

2

22,716
9,334

Funding Source for Tolal Cost

Federal Receipts 1002
G. F. Match « 1003
General Fund 1004
GF Program Receipts 1005

Other

Request For

New Position

Agency
BRU

Component

N 1on

Amount
3

LI Y I

32,050
-0-
4,100
1,800

37,950

37,950

Department of Law

Prosecution

Third Judicial' District

No. of Posiltions

Location
Anchorage

" Justification

Range/Step Barg. Unit

108 GGU
Clecliuu District

8/9/10/ 11/12/13

This full-time position is needed to provide for
the victim notification and liaison requirements
of CSHB 296. Written notice of a victim's rights
to participate in aggravation/mitigation hearings,
to provide oral and written statements in respect
to presentence reports, and notice of final dis-
position in several thousand criminal trials, will
cause a substantial additional workload for the
state's prosecution support staff,

Allocation to the Legal Secretary | class is
recommended because of the large amount of written

notice to be handled, and the need to provide
accurate, timely case scheduling information to
. victims.,
FY 89
! Page 3 of 8
Revised Dale 1/20/88



Position Title
Legal Secretary |1

Time Status Staff Months
PFT 12

Type of Expenditurel
I
-Salary.. 25,620
Benefits oL
Premium Pay
Otficr
Tolal Personal Services
Travel
Conlraclyal
Commodities
Equipment
Uﬂmr
Tolal Cost

Funding Source for Tolal Cost
Federal Receipts 1002

G. F. Match 1003
General Fund 1004
GF Program Receipts 1005
Oilier

Agency
Request For
BRU

New Position
Component

No. of Positions Range/Step Barg. Unit

1 10B GGU
Location Election District
Fairbanks 19/20A/21

Justification

Amount This full-time position is needed to provide for
the victim notification and liaison requirements
of CSHB 296. Written notice of a victim's rights
to participate in aggravation/mitigation hearings,
to provide oral and written statements in respect
to presentence reports, and notice of final dis-
position in several thousand criminal trials, will

—0- cause a substantial additional workload for the

4%88 state's prosecution support staff.

1)

-0- Allocation to the Legal Secretary | class is
recommended because of the large amount of written

41.498 notice to be handled, and the need to provide
accurate, timely case scheduling information to
e victims.
fu., 88
Department of Law EY 89
Prosecution Page 4 of 8
Fourth Judicial District Revised Date . /m m



Agency
BRU

Component

Position Title
, Legal Secretary |
Time Status Staff Months
PPT 12
Type of Expenditure
1 2
Salarx "11.358
Benefits 4,667
Premium Pay
Oilier
Tolal Personal Services
Travel
Contractual
Commodities
E_(1u|pment
Oilier
Tolal Cost
Funding Source for Tolal Cost
Federal Receipts 1002
P. Match 1003
General Fund 10Kl
OF Program Receipts 1005
Other
Request For

New Position

Amount
3

16.025
-0-
2,000
900
- 0-

18,925 1

18,925

Department of Law
Prosecution

First Judicial District

No. of Positions

Location
Ketchikan 1

Justification

Range/St . Uni
0t ange/Step 108 Barg. Unit c6U

Election District

This part-time position is needed to provide for
the victim notification and liaison requirements
of CSHB 296. Written notice of a victim's rights
to participate in aggravation/mitigation hearings,
to provide oral and written statements in respect
to presentence reports, and notice of final dis-
position in several thousand criminal trials, will
cause a substantial additional workload for the
state's prosecution support staff,

Allocation to the Legal Secretary | class s
recommended because of the large amount of written
notice to be handled, and the need to provide
accurate, timely case scheduling information to

victims.

FY 89

1 Page 5 or 8
1 Revised Dale 1/20/88



Position Title No. of Pofitions Range/Slep Darg. Unit
10B

Legal Secretary |1 ] GGU
Time Status Staff Months Location Election District
PPT 12 Kodiak 27
vE » 7V Justification
Type of Expenditure Amount This part-time position is needed to provide for
! the victim notification and liaison requirements
—Sala?_/. 2,432, of CSHB 296. Written notice of a victim's rights
nencfils 1905 to participate in aggravation/mitigation hearings,
Premium Pay to provide oral and written statements in respect
Other _ to presentence reports, and notice of final dis-
Total Personal Services position in several thousand criminal trials, will
Travel -0- cause a substantial additional workload for the
Contractual 2,000 state's prosecution support staff.
Commodities 900
Equipment -0- Allocation to the Legal Secretary | class s
Other recommended because of the large amount of written
Tolal Cost 20,237 notice to be handled, and the need to provide
accurate, timely case scheduling information to
Funding Source for Total Cost victims.
Federal Receipts 1002
0. F. Match 1003
General Fund 1004 20,237
GF Program Receipts 1005
Other
A Department of Law
Request For Jeney i . FY 89
nRU Prosecution e 6 of 8
New Position . . : . gt
Third Judicial District Revised Dale  1/20/88

Component



Position Title No. of Positions Range/Slep Barg. Unit

Legal Secretary |1 1 108 GGU
Time Status Staff Months Location Election District
PPT 12 Kotzebue 22
L
BedBEmdiue At This part-time position is needed to provide for
1 2 3 the victim notification and liaison requirements
shav 15,108 1 *e:l .. of CSHB 296. Written notice of a victim's rights
Brefits 5,#98 ¥ 7 s to participate in aggravation/mitigation hearings,
RAenmumiRy . . .gm -, to provide oral and written statements in respect
Ga- o T to presentence reports, and notice of final dis-
o Fasya Savues 20,606 position in several thousand criminal trials, will
Tiad -0- cause a substantial additional workload for the
Grorac 2,000 state's prosecution support staff.
Gnaclties 200
et Allocation to the Legal Secretary | class is
Qe recommended because of the large amount of written
TH Gt 23,506 notice to be handled, and the need to provide
accurate, timely case scheduling information to
Funding Source for Tolal Cost * victims.
Federal Receipts 102
G. F. Match 1003
General Fund lood 23706
CF Program Receipts 1005
Other
Agency  Department of Law FY 89

Request For .
BRU Prosecution Page 7  of

. : 8
N'ew Position component  Second Judicial District Revised Dale 1/20/88



Position Title
Legal Secretary |1

Time Status Staff Months
PPT

oA Gt

Funding Source for Tolal Cust

Pcileral Receipts 102

G. P. Match 1003
General Pund 1004
GP Program Receipts 1005
Other

Request For

New Position

12

11,730
4,750

Agency
BRU

Component

No. of Positions Range/Step Darg. Unit

16.480
-0-
2,000

19,380

19,380

Department of Law
Prosecution

age .
First Judicial District Revised I*:

. 108B GGU
Loc_at|on Election Dist/ict
Sitka 3

Justification

This part-time position is needed to provide for
the victim notification and liaison requirements
of CSHB 296. Written notice of a victim's rights
to participate in aggravation/mitigation hearings,
to provide oral and written statements in respect
to presentence reports, and notice of final dis-
position in several thousand criminal trials, will
cause a substantial additional workload for the
state's prosecution support staff.

Allocation to the Legal Secretary | class s
recommended because of the large amount of written
notice to be handled, and the need to provide
accurate, timely case scheduling information to

victims.

FY 89
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' HOUSE COMMITTEE REPORT

@
Date referred: 4/29/87 FURTHER REFERRALS: judiciary
Finance
) DATE: /- 7V
Health, Education ad
The Social Services Committee has considered HB 296

"ANn Act relating to victims of crime, claims arising fron criminal conduct,
and service of process on prisoners; amending Rule 12(d)(2) of the Alaska
Rulles of Children’'s Procedure; arnd amending Rule 32(d)(2) of the Alaska
Rules of Criminal Procedure.”

recommends:
{ v] replace with Cs 2N fHess) [ ] the sare title
[ ] attached amendments) [ Y] a rew title
[ * do pass
[ do not pass
[ No recommendation
[ individual recommendations
C additional referral to the Committee
ADOPTS; [-*] letter of intent

ATTACHES NEW FISCAL NOTE(s):

3 [vl] Fiscal impact [ ] same as previous fiscal note
C 1] zero TFTiscal note published
Ckrl zero with analysis [ ] same as previous zero Tiscal

note published
SIGNING OTHER RECOMMENDATIONS:






