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5+ HOURS OF INSTRUCTION, ALL MATERIALS AND NECESSARY EQUIPMENT $135.00

INSTRUCTION SUBJECTS
Neurochemistry of Drug Dependence
Effects of Marijuana, Cocaine, Alcohol and Caffeine
Hands on Training in use of Rapid Eye Test
Do's and Don'ts of Screening
Follow up Testing and Local Resources

INCLUDED ARE
Reference Materials and Information on Urinalysis Testing, 

Legal Implications of RET Testing, Fitness for Duty Testing, and 
Refresher Training.

Specialized Training Programs For Specific Use of RET 
is available for groups of 10 or more.
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KETCHIKAN MEDICAL CLINIC, INC
3612 Tongass 

Ketchikan, Alaska 99901

HJ. Henrickson, M.D. Phone 225-5144 
Phone 225-5145D.E. Johnson, M.D. 

T. L. Conley, M.D. 
M.E. Bloom, M.D.

November 5,1987

Representative John Sund 
2504 Second Avenue 
Ketchikan, Alaska 99901
Dear John:

Enclosed please find a copy of an article on drug testing from the October 16th issue of the Journal 
of the American Medical Association. The article is a report from the council on scientific affairs of 
the AMA that was adopted as policy at the annual meeting in Chicago last June.

The nub of the article is in the third recommendation on the last page, namely that the AMA adopts 
the position that urine drug and alcohol testing of employees should be limited to a) 
pre-employment examinations of those persons whose jobs affect the health and safety of others, b) 
situations in which there is reasonable suspicion that an employees job performance is impaired by 
drug and alcohol use and c) monitoring as part of a comprehensive program of treatment in 
rehabilitation in alcohol and drug abuse or dependents.

Further, in recommendation four the AMA urges employers to continue to establish drug testing 
piograms to use confirmed positive test results in employees primarily to motivate those employees 
to seek appropriate assistance with their alcohol or drug problems, preferably through employee 
assistance programs.

I hope that the considerable list of references and the article may be useful to you. If you have any 
questions regarding the article, or wish any more information, I would, of course, be glad to 
respond as best I can.

Thank you for being willing to take on this difficult issue.

Y o ur^u ly,

DEJ:ts

Enclosures
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Law and Medicine/Council Report ■

Issues in Employee Drug Testing
Council on Sciontific Affairs

RESOLUTION 84 (A-8 G) asks the American Medical Associ­
ation to develop criteria for mandatory drug screening that 
address scientific and administrative standards as well as 
constitutional safeguards. Resolution 106 (A-8 6 ) calls for the 
AMA to study the problem of testing specific groups of 
individuals to determine the most effective methods for 
defining and attacking the problem. Both resolutions were 
referred to the Board of Trustees.

In partial response to these resolutions, the House of 
Delegates adopted Council on Scientific Affairs Report J 
(1-8 6 ), which dealt with the scientific issues in drug testing 
but did not address the legal and constitutional issues.

At the 1986 Interim Meeting, Resolutions 16 and 60 were 
referred to the Board. Resolution 16 (1-86) asks that the AMA 
urge all physicians in the United States to agree to undergo 
voluntary drug testing. Resolution 60 (1-86) asks that the 
AMA urge employers and unions to agree to random on-the- 
job testing for the use of drugs by employees engaged in 
occupations in which such use may affect the safety of other 
persons.

This report responds to the issues raised by the four 
resolutions that were not addressed in Report J.

Drug and alcohol abuse is a national problem of immense 
proportions. One of the most controversial methods of identi­
fying individuals wh use drugs is urine testing. This report 
analyzes many of tlv legal issues raised by testing for drugs in 
the workplace.

It is important to note the limited scope of the report. It 
does not address the use of urine testing beyond the civilian 
workplace, such as in schools, prisons, the military, and other 
sectors. It does not address the legality of employer discipline 
for off-work drug use detected by arrest, observation, or 
other means. It does not discuss issues of criminal law arising
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from the sale, possession, or use of drugs at work. It also does 
not focus on the potential liability of employers for ham  
caused by impaired employees.

Even excluding these areas, this report addresses many 
constitutional, statutory, regulatory, and common law princi­
ples. In a number of respects, however, the law is still 
evolving; it is difficult to predict and is likely to change over 
time.

CONSTITUTIONAL LAW

“Nearly all of the Constitution's self-executing, and thus 
judicially enforceable, guarantees of individual rights shield 
individuals only from government action. ” 1 In the context of 
occupational drug testing, this means that federal constitu­
tional protections are limited to public employees and private 
employees where drug testing is mandated by federal, state, 
or local governments. Specifically because of these constitu­
tional protections, the first wave of legal challenges to 
workplace drug testing has consisted largely of claims by 
public employees.

Search and Seizure

The Fourth Amendment to the Constitution states, “The 
right of the people ro be secure in their persons, houses, 
papers, and effects, against unreasonable searches and sei­
zures, shall not be violated." The first question to address is 
whether employee drug testing amounts to an unreasonable 
search and seizure.

In Sclnnerber v California,2 the Supreme Court held that 
taking a blood sample from a criminal defendant to determine
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whether he was intoxicated was a search within the meaning 
of the Fourth Amendment. Lower court decisions after 
Sclimerber have recognized that requiring a urine sample is 
far less intrusive than extracting blood but have nonetheless 
concluded that these also are searches according to the 
Fourth Amendment. 3 The limited nature of the intrusion, 
however, may be important in determining the validity of the 
search.

The Fourth Amendment does not bar all searches, only un­
reasonable ones. Therefore, it must be determined whether 
the drug test is unreasonable. This in tum often depends on 
the nature of the search: Who is searched? Why and when is 
the search made? How is it made? What is done with the 
results? Courts balance the degree of intrusion of the search 
on the person’s Fourth Amendment right of privacy against 
the need for the search to promote some legitimate govern­
ment interest.*

One essentia] factor is whether the individual has a reason­
able expectation of privacy relative to the circumstances of 
the search. Government employees have a reasonable expec­
tation of privacy at work and “do not surrender their Fourth 
Amendment rights merely because they go to work for the 
government.” 3 However, government employers maintain 
rights in conducting warrantless searches “for the proprie­
tary purpose of preventing further damage to the agency’s 
ability to discharge effectively its statutory responsibilities. ”3

Three distinct privacy interests have been identified in 
urinalysis. First is the expectatior of privacy as to the urine 
itself. According to one court, “an individual cannot retain a 
privacy interest in a waste product that, once released, is 
flushed down the drain. " 6 Another court, however, has ob­
served that “[t]he urine excreted for a drug t es t . . .  is not 
expected to be a waste product, flushed down the toilet. 
Indeed, precautions are taken in the test procedure to 
prevent the sample from being disposed of.”; Second is the 
expectation of privacy regarding the information contained in 
the urine.
Obviously, one does not expect that he will be made to discharge 
urine so  that it can be analyzed in order to discover the personal 
physiological secrets it may hold. Thus, as with blood, there is an 
expectation of privacy concerning the ‘information’ body fluids may 
hold.6

Third is the expectation of privacy in the process of urination. 
“[T]he act of urination is a private one and, if interfered with, 
protected by the Fourth Amendment.’’6 Therefore, policies 
requiring observation of an individual urinating are difficult to 
sustain.

Invasion of Privacy

A related but distinct constitutional protection has been 
established for the “right of privacy.” Although this right is 
not explicit in the Constitution, the Supreme Court has found 
that it includes the individual’s interest in avoiding disclosure 
of personal matters and protects independence in making 
certain kinds of important decisions, such as those concerning 
marriage, procreation, and family relationships.6 This privacy 
interest, however, is not absolute and must be balanced 
against legitimate governmental interests in disclosure. For 
example, in Shoemaker v Handel,10 the Court upheld a New 
Jersey regulation requiring licensed jockeys to list all ill­
nesses requiring treatment by a prescription drug because of 
concerns for safety and integrity.

The Fifth and Fourteenth amendments prohibit the federal 
government and state governments from denying any person 
“due process of law.” In the context of drug testing, due 
process may be used to challenge testing procedures or 
employee termination procedures. It has been held that 
termination of employment on the basis of an unconfirmed, 
enzyme-multiplied immunoassay test violated due process" 
and that the destruction of voluntarily submitted urine 
samples before they could be sent out for independent testing 
also violated due process. 12 Even the addition of confirmatory 
testing may not satisfy due process concerns about the proper 
handling of the specimen and cleaning and calibration of test 
equipment. The termination of an individual's employment 
may be preceded by notice and opportunity for a hearing 
appropriate to the nature of the case, although a full hearing 
before discharge may not necessarily be required. 13

A number of other federal cons,..utional protections have 
been invoked to challenge workplace drug testing. These 
protections include substantive due process, equal protec­
tion, and avoidance of self-incrimination, lb date, to our 
knowledge, no. 3 of these theories have beer, the basis of a 
successful challenge.

State Constitutional Law

Unlike the US Constitution, certain state constitutions are 
not limited in their applicability to governmental action, 
Thus, it is possible for state constitutional law to extend 
coverage to employees in the private sector and to proscribe 
practices not currently prohibited by federal constitutional 
law. These principles have not been widely applied in drug 
testing cases, although the theory already has been used to 
challenge drug testing in California.1*

STATUTES
Handicap Discrimination

The Rehabilitation Act of 197313 is the primary federal law 
prohibiting employment discrimination against handicapped 
individuals. This law applies to the federal government, 
government contractors, and recipients of federal financial 
assistance. The 1978 amendment to the act explicitly recog­
nizes that the denial of employment opportunities on the basis 
of alcohol or drug use is justified only under limited circum­
stances. As the act states, “[The term handicapped individ­
ual] does not include any individual who is an alcoholic or drug 
abuser whose current use of alcohol or drug abuse would 
constitute a direct threat to property or the safety of others.” 16 
The purpose of the amendment is to prohibit discrimination 
against individuals who are able to perform a job. 17 Therefore, 
drug addicts and alcoholics cimrently under control are 
certainly subject to the act’s protection.19

The 1978 amendment applies only to federal contractors 
(Section 503) and recipients of federal financial assistance 
(Section 504). It does not apply to federal agency employers 
(Section 501). Because the amendment sought to correct a 
perceived “flaw” in the law, whereby affirmative action plans 
would seemingly mandate the employment of “active” alco­
holics and dreg abusers, the fact that Section 501 was not 
included in the amendment should not be interpreted to mean 
that alcoholics and drug abusers are not protected under 
Section 501.15 Although there have been no reported Section

Due Process
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501 drug cases, discrimination against alcoholics under Sec­
tion 501 has been held to violate the Rehabilitation Act.20

All 50 states and the District of Columbia have laws 
prohibiting discrimination in employment on the basis if 
handicap. Some of the laws specifically include alcoholics and 
drug abusers; others specifically exclude them from coverage. 
Some other states have resolved the issue through case law.

Abuse vs Use

Coverage under the Rehabilitation Act is extended to 
individuals who are “drug abusers." The question thus arises 
whether drug abusers includes “drug users" or is limited to 
drug addicts. The legislative history is silent on this point, but 
it is possible that the word abuse will be construed broadly to 
mean improper use, in which case anyone who used a 
controlled substance for a nonmedical purpose would be a 
substance abuser.

Individuals are excluded from coverage if their current use 
of alcohol or drugs “would constitute a direct threat to 
property or the safety of others.’’21 It is not clear how broadly 
"direct threat" will be interpreted. Executive Order 12564, 
issued by President Reagan on Sept 15,1986, authorized drug 
testing of federal employees in “sensitive positions," defined 
as those handling classified information; those serving as 
presidential appointees; those in positions related to national 
security; law enforcement officers; those charged with the 
protection of life, property, and public health and safety; and 
those in jobs requiring a high degree of trust and confidence.

In National Treasury Employees Union v Von Raab~ a 
divided panel of the Fifth Circuit held that the drug testing 
program of the Customs Service was constitutional. The 
program requires urinalysis of all employees seeking promo­
tions. Because the case involved the testing of customs 
officers, who are law enforcement officers specifically charged 
with intercepting illegal drags, it is not clear that this case 
endorses broad drug testing. The constitutionality of the 
governmentwide testing program is being challenged in a 
separate lawsuit.

With such a broad directive, it is apparent that President 
Reagan is requiring testing of some individuals who are not in 
direct threat positions and therefore are not excluded from 
coverage under the Rehabilitation Act. Is this legal?

Re 'tulations implementing Section 501 of the Rehabilitation 
Act (applicable to federal agencies) prohibit the use of any 
employment test or selection criterion that screens out or 
tends to screen out handicapped persons unless the test or 
criterion is shown to be job related." 1 Similar regulations 
apply to recipients of federal financial assistance21 and federal 
contractors.23 Although individuals who test positively may 
or may not be "screened out,” they are certainly subject to 
different treatment. Therefore at least for some federal 
employees, it is arguable that drug testing is not job related. 
The Civil Service Reform Act also prohibits the consideration 
of an individual’s off-work activities in employment matters. 
Because most tests only measure prior exposure and not 
impairment or intoxication, drug testing arguably invades 
the off-work lives of employees.

Some state handicap discrimination laws also co jiJ be used 
to prohibit drug testing. For example, regulations imple­
menting California’s Fair Employment Practice Law'26 specifi­
cally limit preemployment inquiries, medical examinations, 
and selection practices to job-related criteria.

Reasonable Accommodation

After a positive drag test, the Rehabilitation Act and other 
handicap discrimination laws may prohibit summary dis­
charge or other adverse treatment. The federal law and many 
state laws require “reasonable accommodation." It is not 
settled what accommodations may be required in the case of a 
drug abuser. There are, however, several cases involving 
alcoholics in which reasonable accommodation was required 
when the employee was willing to undergo treatment.27 The 
Alcoholism Rehabilitation Act requires federal agencies to 
have alcoholism treatment programs for employees. 28

Title VII of the Civil Rights Act of 1964

Title V IP  prohibits discrimination in employment on the 
basis of race, color, religion, sex, or national origin. If an 
employer were to adopt a drug screening program that had a 
disparate impact along lines proscribed by Title VII, the 
employer would have to prove that the screening program was 
compelled by business necessity and was the least onerous 
means of achieving those ends.

In New York City Transit Authority v Beazer,;“ the New 
York City Transit Authority (TA) had a policy of not hiring 
drag users, including individuals receiving methadone main­
tenance treatment for heroin addiction. The plaintiffs at­
tempted to prove this rale’s discriminatory effect by showing 
that 81% of employees referred to the TA’s medical consultant 
for suspected drag violations were black or Hispanic and that 
between 62% and 65% of all persons receiving methadone 
treatment in New York City arc black or Hispanic. The US 
Supreme Court rejected the plaintiffs’ Title VII claim and 
held that, even if the statistics established a prima facie case 
of discrimination, "it is assuredly rebutted by TA’s demon­
stration that its narcotics rule. . .  is ‘job related’. ” 31 The Court 
also rejected a challenge to the rule based on the equal 
protection clause of the Fourteenth Amendment. The Court 
said,
No matter how unwise it may be for TA to refuse employment to 
individual car cleaners, track repairmen, or bus drivers simply 
because they are receiving methadone treatment, the Constitution 
does not authorize a federal court to interfere in that policy decision.32

In Toledo vNobel-Sysco Inc ^  a restaurant supply company 
refused to hire as a track driver a member of the Native 
American Church because he used peyote during religious 
ceremonies. The employer was held to have violated Title 
VII. According to the court, the company could have accom­
modated the applicant's religious beliefs simply by ensuring 
that he not drive while under the influence of peyote.

National Labor Relations Act

Sections 8(a)(5), 8(b)(3), and 8 (d) of the National Labor 
Relations Act34 require that the employer and the union 
bargain in good faith with respect to wages, hours, and other 
terms and conditions of employment. A drag screening 
program would be considered a “working condition” and 
therefore a mandatory subject of bargaining. Hence, employ­
ers may not implement drag screening unilaterally without 
giving the union an opportunity to bargain. 33 An increasing 
number of collective bargaining agreements contain specific 
provisions relating to drag possession, use, detection, disci­
pline, and rehabilitation. In some instances the provisions are 
vaguely worded, and arbitrators have to interpret terms such
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as intoxicated or under the influence.™ The arbitrator may 
even see fit to add conditions to a drug screening rule. For 
example, in Griffin Pipe Products Co,37 the company adopted 
a rule requiring a drug screening urine test of all employees 
reporting for medical treatment. The purpose of the rule was 
to reduce accidents. The arbitrator upheld the rale but added 
two conditions. First, employees suspended under the rule 
because of a test later found to be negative were to be 
reimbursed for lost wages. Second, employees taking 
prescription medication were not subject to discipline. Ar­
bitrators also have upheld discharges based on the failure to 
submit to a drug test.38 In one case, an arbitrator found 
discharge appropriate only if the employees were on duty at 
the time.®

Many arbitrators require a higher standard of proof in cases 
involving drags than in other discharge cases. This standard 
is often “clear and convincing evidence” rather than simply a 
“preponderance" of evidence.1* The main reasons for this 
higher standard are that possession of a controlled substance 
is a crime and that discharge for a drag offense makes it very 
difficult for the employee to obtain another job. 11

In meeting this burden of proof, the employer often has to 
prove the testb accuracy, the chain of custody of the specimen, 
corroboration of impairment, and other matters specifically 
applicable to drags. As a general rale, arbitrators often 
consider the following to be prerequisites for valid employer 
discipline: (1) The employee must have had notice of the rules. 
(2) The rales must have been applied fairly. (3) Management 
must have investigated the charges and given the employee a 
reasonable chance to answer them. (4) The punishment must 
fit the crime.12 In drag cases, arbitrators also frequently look 
at whether the use of drugs affected job performance, safety, 
or customer relations.13 As a result of these limitations, 
employers have a difficult time sustaining drug-based dis­
charges in subsequent arbitration proceedings.11

The Supreme Court is currently considering the legality of 
an arbitrator’s award directing the reinstatement of an em­
ployee who was found in a car on company premises with 
marijuana and marijuana smoke in the car. 15

Specific Drug Testing Legislation

With federal constitutional protections inapplicable to pri­
vate sector employees and uncertain even for public sector 
employees, opponents of drug testing have turned to the 
legislatures. Bills to limit or prohibit drug testing have been 
introduced at the local, state, and national levels, and several 
laws have been enacted. Proponents of drug testing have 
countered with bills to require or permit drag testing, 
although such efforts have been less successful.

The most important municipal drug testing law yet enacted 
is San Francisco’s ordinance,16 which applies to any person 
working in San Francisco except uniformed police, firefight­
ers, police dispatchers, and emergency vehicle operators. 
The ordinance prohibits employee drug testing unless
the c ip lo y er  has reasonable grounds to believe that an employee’s 
faculties are impaired on the job; and . . .  the employee is in a position 
where such an impairment represents a clear and present danger to 
the physical safety of the employee, another employee or to a member 
of the public.

The ordinance, which took effect on Dec 29,1985, became 
law without the signature of Mayor Feinstein. She refused to 
sign the ordinance because she considered the measure too

sti'ingent. In her view, “clear and present danger" is too 
difficult to satisfy and gives protected status to being under 
the influence of drugs. 11

The ordinance also may be questioned because the key 
provisions are written in the conjunctive. This means that, to 
be tested, an individual must be in a job related to safety and 
the employer must have a reasonable belief that the employee 
is impaired. For an employee who works alone, such as a track 
driver, this latter requirement would be very difficult to 
establish.

At least seven states have enacted drag testing laws, and 
many new laws are likely to be enacted in the next few years.18 
The laws passed in Connecticut,19 Iowa,50 Minnesota, 51 Mon­
tana, 52 Rhode Island,63 and Vermont51 are similar in the 
following respects: (1) All of the laws seek to limit drug testing 
but do not prohibit testing completely. (2) All of the laws 
permit the preemployment testing of applicants, and some 
permit the periodic testing of employees if advance notice is 
given. (3) Exceptions are often made for public safety officers 
and employees in safety-sensitive jobs. (4) “For cause” testing 
is generally allowed if there is “probable cause," “reasonable 
cause," or “reasonable suspicion” that an employee is im­
paired. (5) Most of the laws require that the sample collection 
be performed in private. (6 ) All of the laws require confir­
matory testing. (7) Most of the laws specifically require that 
drag testing records be kept confidential.

Utah’s Drug and Alcohol Testing Act5’ differs significantly 
from the other laws. The Utah law permits drug testing as a 
condition of hiring or continued employment so long as 
employers and managers also submit to testing periodically. 
In encouraging drug testing, the statute requires that em­
ployers performing drug testing have a written testing policy 
and that confirmatory tests be used. If an employer satisfies 
these requirements, the law protects the employer from 
liability for defamation or other torts based on drug testing. 
It also prohibits any action based on the failure to conduct a 
drag test.

Not surprisingly, bills introduced into Congress have re­
flected a wide range of opinion on the efficacy of drug testing 
for federal employees. Some bills would require testing, 
others would restrict or prohibit it. The only measure actually 
enacted dealing with drug testing so far has been a supple­
mental appropriations bill that permitted the testing contem­
plated by Executive Order 12564.“ The Anti-Drug Abuse 
Act of 198657 makes it a crime to operate a common carrier, 
such as a train or bus, while under the influence of alcohol or 
drugs, but the law does not mandate the use of drug tests.

The most important piece of legislation considered by 
Congress, the Transportation Employee Safety and Rehabili­
tation Act of 1987,“ would establish drug testing (before 
employment, periodic, random, for reasonable suspicion, and 
after an accident) for persons in safety-sensitive positions in 
the aviation, rail, and motor carrier industries. The legisla­
tion would cover 2.5 million track and bus drivers, 300000 
railroad workers, and 2 0 0 0 0 0  aviation workers. 59

REGULATIONS

Some employee drug testing programs have been imposed 
by federal and state regulations. At the federal level, one of 
the most important sets of regulations, that of the Federal 
Railroad Administration,60 took effect in 1986. Preemploy- 
ment drug tests are used to test for alcohol, opiates, cocaine,
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barbiturates, amphetamines, cannabinoicis, hallucinogens, 
and other drugs in frequent use in the locality. Drug tests also 
are required after serious accidents and on “reasonable 
cause." Governmentwide drag testing guidelines also were 
issued in February 1987.“

In December 1986, the Federal Aviation Administration 
(FAA) announced its intention to propose rales that would 
require pilots and flight instructors, flight engineers and 
navigators, other noncrew airmen (air traffic controllers, 
aircraft dispatchers, mechanics and repairmen, parachute 
riggers, and ground instructors), and flight attendants to 
undergo mandatory drag and alcohol testing using both 
random and scheduled tests, preemployment tests, and tests 
for “reasonable suspicionThe Federal Highway Adminis­
tration promulgated rales that prohibit use of Schedule 1 
drugs (defined by the Drug Enforcement Administration) by 
foreign and interstate commercial motor carrier drivers. 63 At 
the same time the Federal Highway Administration asked for 
comments cn whether drag screening should be mandated as 
well.6*

COMMON LAW

Under common law, employees working without an express 
contract, either written or oral, arc “at will" employees. This 
means that they may be fired at will for almost any reason by 
the employer at any time. In recent years, three main 
exceptions to the at-will doctrine have emerged to lessen the 
often harsh effects of this rule: (1) Contractual limitations on 
employer prerogatives may be inferred from provisions in 
employee handbooks or personnel manuals.65 (2) Discharges 
in violation of public policy, such as for serving on jury duty, 
are prohibited.66 (3) Arbitrary and bad-faith discharges may 
violate an employer’s duty of good faith and fair dealing.67

The exceptions to the at-will doctrine are a newly emerging 
area of law that vary greatly by jurisdiction. Where one or 
more exceptions are recognized, they operate only after a 
discharge has taken place to provide a remedy in tort or 
contract. Therefore, in the context of drag testing, at best, 
employees who were discharged because of a refusal to 
undergo a test or because of a positive test may have a legal 
action. Regarding the public policy exception, the most 
widely recognized of the three exceptions, an action is most 
plausible when the employer requires that the act of urination 
be observed. Arguably, this invasion of privacy contravenes 
public policy.68 No cases have been decided, however.

Records of drug testing results are extremely sensitive, 
and the wrongful disclosure of this information could lead to 
common law tort liability. Although employers are protected 
against liability for defamation by a limited privilege to 
disclose employee personnel records,69 the privilege is lost if 
the disclosure is made with reckless disregard for the truth­
fulness of the disclosure or if there is excessive publication of 
the defamatory information. In O’Brien v Papa Gino’s of 
America Inc,™ a former employee was awarded damages for 
defamation after the employer falsely stated that the individ­
ual was discharged for using cocaine.

In Houston Belt & Terminal Railway v Wherry,71 a railroad 
employee was tested for drugs after fainting following an 
accident on the job. The initial test result showed a “trace” of 
methadone, but a follow-up test showed the presence of a 
normal compound whose characteristics resemble meth­
adone. The employee was later discharged for failure to

report his accident in a timely manner. The railroad wrote a 
letter to the Department of Labor stating that the employee 
“passed out and fell" and that “traces of methadone" were 
present in his system. The Texas Court of Civil Appeals 
affirmed an award of $150 000 in compensatory damages and 
$50000 in punitive damages based on this and other state­
ments. The court stated, “We think the jury was entitled to 
conclude from the evidence that they made false statements in 
writing that he was a narcotics user when they knew better."72

Determining the Reasonableness of Drug Testing

Although the specific legal criteria vary with the source of 
the legal protection, essentially the courts seek to determine 
whether the challenged drag testing program is reasonable. 
This determination often centers on the following four ques­
tions: Who is being tested? When are they being tested? How 
is the test performed? What action is taken on the basis of test 
results?

The starting point for determining whether any particular 
drug testing is reasonable is to look at the individual being 
tested. In other words, the job description and responsibili­
ties of the person tested are very important.

The courts have been more willing to sanction the use of 
drug testing when employees and coworkers may be endan­
gered by drug impairment. Thus, drug testing has been 
upheld for employees of a municipal utility working around 
high-voltage power lines73 and jockeys. 74 Employees with 
public safety and health responsibility, such as police and 
firefighters76 and bus drivers,76 also may be subjected to drug 
testing.

Drug testing in other job classifications is less likely to be 
upheld. For example, a discharge based on a positive drug 
test of a school bus attendant, whose only responsibility was 
to assist students on the bus, was struck down. 77 Similarly, in 
Patcliogue-Medford Congress of Teachers v Patchogue-Mcd- 
ford Union Free School D is tr ic t the Appellate Division of 
the New York Supreme Court struck down a rule that all 
probationary teachers, as a condition of receiving tenure, 
must submit to a drag test:
[T]he need of public employers to conduct urine tests to ascertain 
illegal drug usage in the teaching profession, important as it may be, 
is not as crucial as in other governmental positions, such as that of 
police officer, firefighter, bus driver, or train engineer, where, given 
the nature of the work, the use of controlled substances would 
ordinarily pose situations fraught with imminent and grave conse­
quences to public safety.79

Drug testing may be conducted at a variety of stages during 
the employment relationship, ie, before employment, on a 
periodic basis, on return to work following a leave of absence, 
after an accident, on suspicion of drug use, and randomly. The 
timing or circumstances of the testing often affect its legality.

To our knowledge, there are no reported cases dealing with 
preemployment testing. Periodic testing, especially when 
used as part of an overall medical evaluation of fitness, is likely 
to be upheld.80 For other types of testing without a par­
ticularized or individualized need for testing, the courts are 
inclined to find that testing is unnecessary and therefore 
unreasonable. Thus, random testing of correctional officers81 
and police officers in an organized crime control unit12 has 
been held to be illegal. Similarly, the “surprise, roundup" 
testing of 126 police officers and civilians and 99 firefighters of 
Plainfield, NJ, was held to be unconstitutional.83
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If there is specific evidence of the need to test, the courts 
are inclined to uphold the testing. Drug testing of certain 
employees who were identified in reports as drug users has 
been upheld.™*' In Division 21,1, Amalgamated lYansit Un­
ion vSuscy ,76 the Seventh Circuit upheld the Chicago Transit 
Authority’s rule mandating drug testing for bus drivers 
involved in a serious accident or suspected of being intoxi­
cated.

The courts have not required "probable cause” before 
upholding an individual drug test. “Reasonable suspicion," a 
lesser standard, has been widely adopted85:
The ‘reasonable suspicion' test requires that to justify this intrusion, 
officials must point to specific, objective facts and rational inferences 
that they are entitled to draw from these facts in the light of their 
experience.*

Reasonable suspicion pertains to individual drug testing. 
An unresolved issue is whether evidence of widespread drug 
abuse in a community or a problem within a jroup of workers 
is needed to justify wider testing:
Thus, without any direct or even circumstantial proof that any 
problei exists in OCCB [Organized Crime Control Branch], it is 
difficult to justify random testing as a deterrent when there is little 
indication that there is any significant drug use to deter.”

In Lovvorn v City of Chattanooga," the city was enjoined 
from conducting mass urine testing of all firefighters and 
police. According to the court, the city failed to establish that 
there was a drug abuse problem generally or with respect to 
specific personnel.

The testing procedures used may affect the legality of the 
testing. In Jones v McKenzie f  the court' ’."t the use of
an unconfirmed enzyme-multiplied immunoassay test, which 
violated a specific regulation mandating confirmation, was 
arbitrary and capricious. ' 9 Confirmatory testing, such as the 
use of gas chromatography/mass spectrometry to confirm an 
initial immunoassay, increases the accuracy of the test and, 
thus, the likelihood of legality.

It is also important to safeguard the chain of custody of the 
specimen to eliminate the possibility of confusion, mishan­
dling, or sabotage. In addition, it may be necessary to retain 
the sample to allow for independent confirmation of the 
results. In Banks v FAA,K the discharges of air traffic 
controllers were set aside because the urine samples had been 
destroyed before they could be retested by an independent 
laboratory.

A final issue relates to sample collection. In Caruso v 
Ward,“ police officers were required to urinate in the pres­
ence of a superior officer of the same sex to ensure the 
regularity of the sample. The court found this process espe­
cially troublesome:
ITJhe subject officer wrould be required to perform before another 
person what is an otherwise very private bodily function which 
necessarily includes exposing one's private parts, an experience 
which even if courteously supervised can be humiliating and degrad­
ing.31

Having the observer stand behind a shoulder-level screen, 
however, has been deemed not to be an invasion of privacy by 
one court. 32

Occupational drug testing programs are more likely to be 
upheld if individuals who test positively are rehabilitated 
rather than discharged. 33 This often relates closely with the 
duty to make reasonable accommodation to handicapped

workers, For example, in Hazlvttv Martin Chevrolet Inc,** an 
employer was found to have violated Ohioh handicapped 
discrimination law by discharging an employee suffering from 
drug and alcohol addiction and refusing to grant a one-month 
disability or sick leave so the employee could obtain treat­
ment. Other '■'-nployees with other illnesses previously had 
been given leaves.

SUMMARY

To establish what legal principles pertain to any case of drug 
testing, it is necessary to make the following inquiries: (1) Is 
the individual tested a public employee or is the test man­
dated by the government (thus raising constitutional issues)? 
(2) Is the individual covered under the terms of a collective 
bargaining agreement? (3) Is the individual working under an 
express written or oral contract or subject to provisions in an 
employee handbook or personnel manual? (4) Does the indi­
vidual work for an employer that is a government contractor 
or a recipient of federal financial assiri ance (and therefore 
covered t nder the federal Rehabilitation Act)? (5) Does the 
individual work in a state that includes drag abuse within the 
definition of handicap? (6 ) Is the purpose or effect of the drug 
testing to discriminate on the basis or race, color, religion, 
sex, or national origin (this violates Title VII of the Civil 
Rights Act)? (7) Did the employer act in a manner that 
violated public policy or that constituted a breach of good faith 
and fair dealing? (8 ) Is there any other legal basis for 
challenging the drug testing?

PRIOR AMA ACTION

In August 1984, the AMA submitted comments to the 
Federal Railroad Administration in response to a proposed 
rule, “Control of Alcohol and Drug Abuse in Railroad Opera­
tions.” l'he final rule, which affects railroad employees who 
perform services covered by the Hours of Service Act (such as 
train crew members), was promulgated on July 29,1985. The 
rule contains the following provisions: (1) It prohibits on-the- 
job use and possession of or impairment by alcohol or any 
controlled substance. (2) It mandates toxicologic testing after 
an accident. (3) It authorizes railroads to require breath and 
urine tests for reasonable cause. (4) It requires railroads to 
adopt policies to aid in the identification of troubled employ­
ees. (5) It provides for preemployment d r ip screening. (6 ) It 
requires more comp1 reporting of alcohol and drug involve­
ment in train acrid-, a . The AMA supported the require­
ments for drag testing after accidents, before employment, 
and for reasonable cause. In addition, the AMA supported the 
establishment of employee assistance programs to treat 
employees who have a drag or alcohol problem. The Federal 
Railroad Administration did not propose, and therefore the 
AMA did not comment on, random drug testing of presently 
employed persons, even though some of these employees hold 
positions that affect the public safety.

In March 1986, the AMA submitted a study of the medical 
standards and the medical certification process for civilian 
airmen to the FAA. 35 A committee comprising eight psychia­
trists and one neuropsychologist reviewed mental and behav­
ioral issues and recommended that the FAA incorporate into 
its routine medical examination a mini-mental-status ex­
amination that would detect diminished cognitive functi >n. 
The committee also provided guidance to the aviation medical 
examiners on the detection of clinical signs of alcohol and drug
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use. The issue of urine testing for drug use was considered at 
great length, but such testing was not recommended. In­
stead, the AMA recommended to the FAA a method of 
detecting mental and physical impairments that may result 
from alcohol and drug abuse or dependence rather than a 
chemical method of detecting alcohol or drug use.

At the 1986 Annual Meeting, the House of Delegates 
adopted Report K of the Council of Medical Service, “Employ­
ers’ Violation of Patient Privacy With Group Medical Insur­
ance Claim Forms.” This report opposed employ menl discrim­
ination due to any health condition not related to the 
requirements of a job and suggested that the AMA develop 
model federal and state legislation that would prohibit such 
discrimination.

At the 1986 Interim Meeting, the House of Delegates 
adopted Council on Scientific Affairs Report J, “Scientific 
Issues in Drug Testing.” The report discussed the strengths 
and limitations of screening and confirmatory testing tech­
niques and the importance of forensic test ing procedures and 
quality controls. It concluded that drug testing does not 
provide any information about mental or physical impair­
ments that may be due to drag use or about patterns of use. A 
high-quality drug testing program can provide accurate 
evidence of previous exposure to drugs. The report urges that 
physicians be aware of the objectives of any drug testing 
program in which they participate.

U R I N E  S C R E E N I N G  O F  P H Y S I C I A N S
At the 1972 Clinical Convention, the AMA adopted Board of 

Trustees Report T, “Physicians With Psychiatric Disorders, 
Including Alcoholism and Drag Dependence.” This landmark 
report not only addressed the problems of alcoholism, drug 
dependence, and psychiatric illness among physicians and 
medical students but also outlined a series of concrete steps 
that various members of the medical profession could use to 
got help for an impaired colleague. The report further 
proclaimed that it is an unimpaired physician’s ethical respon­
sibility to take affirmative action to assist an impaired physi­
cian who is unable to seek treatment or rehabilitation by 
himself or herself.

Since that time, programs to help impaired physicians have 
been developed by every state medical society. Similarly, 
most medical licensing bodies now are governed by legislation 
that addresses the many aspects of this complex problem; 
much of this legislation allows a physician to seek help and 
specifies the conditions under which the physician may return 
to practice after treatment. The AMA model state legislation, 
“The Impaired Physicians Treatment Act,” encourages col­
laboration between the state medical society and the licensing 
board and suggests a variety of model provisions by which 
effective relationships can be developed. These programs 
recognize the value of constructive intervention to assist an 
impaired medical colleague. Intervention that is based on 
realistic and documented concern and referral for diagnosis 
and treatment is a positive step and an appropriate response.

Urine screening for drug and alcohol use has been recog­
nized by state medical societies and licensing boards as one 
component of a comprehensive treatment plan for chemical 
dependence. In recent years, as more state societies have 
devoted increasing resources to impairment programs and 
have continued to hire full-time medical staff to assure 
implementation of a comprehensive program, they have been

better able to act as a physician's advocate by monitoring his 
or her recovery as the physician returns to practice. Written 
agreements between the physician and the program often 
specify the use of urine screening as an accepted method of 
assuring recovery when it is used in conjunction with other 
methods of assurance.

C O N C L U S I O N
The case law concerning drug testing of employees is 

developing very rapidly, and for the most part, no discernible 
trends have evolved. Previous action by the AMA has tended 
to support cautious application of drug testing: (1) The AMA 
supported drug testing of railroad crews under limited cir­
cumstances, such as after accidents and for reasonable cause, 
and urged that the railroads establish employee assistance 
programs to treat employees with drug or alcohol use prob­
lems. (2) The AMA did not recommend urine drug testing of 
civilian airmen as part of the FAA’s medical standards and 
medical certification process. (3) The AMA opposed employ­
ment discrimination based on health status. (4) The AMA 
delineated the strengths and limitat' ons of drug testing based 
on scientific concerns, including that high-quality drug test­
ing procedun s can provide accurate information about previ- 
ou • exposure to a drug but cannot establish patterns of use or 
mental or physical impairments resulting from that use. (5) 
The AMA recognized the appropriate use of urine drug 
screening in monitoring physician recovery from an impairing 
problem of alcohol or drug use.

The Council on Scientific Affairs recommends:
1. That the AMA reaffirm its commitment to educate 

physicians and the public about the scientific issues of drug 
testing as presented in Report J (1-86).“

2. That the AMA monitor the evolving legal issues in drug 
testing of employee groups, especially the issues of positive 
drug tests as a measure of health status and potential 
employment discrimination resulting therefrom.

3. That the AMA take the position that urine drug and 
alcohol testing of employees should be limited to: (a) pre­
employment examinations of those persons whose jobs affect 
the health and safety of others, (b) situations in which there is 
reasonable suspicion that an employee’s job performance is 
impaired by drug and alcohol use, and (c) monitoring as part 
of a comprehensive program of treatment and rehabilitation of 
alcohol and drug abuse or dependence.

4. That the AMA urge employers who choose to establish 
drug testing programs to use confirmed positive test results 
in employees primarily to motivate those employees to seek 
appropriate assistance wit', their alcohol or drag problems, 
preferably through employee assistance programs.

5. That this report be adopted in lieu of Resolutions 84 
(A-8 6 ), 106 (A-8 6 ), 16 ((-8 6 ), and 60 (1-86).
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ducted out o f  the public eye. T h e  search becom es unreasonable because it is 
contradictory.

T hird, sex acts are inherently private. T h ey  work to exclude the world  
from their participants’ perceptions and conversely, in order to work, require  
such exclusion . T hey  create sanctuary and require sanctuary. A ny right to 
substantive privacy that protects repose and sanctuary will protect the inherent 
privacy o f  sex.

Fourth, even if  the perim eter o f  what counts as a self-affecting action is 
fuzzy, the role o f sexual behavior in a person’s life clearly gives sex a central 
place am ong self-affcctinr activities. A s the fulfillment o f  need, as an access  
to ecstasy and as a necessary substrate for m atrim onial love, sexual pleasure  
is set apart from casual pleasure and assum es a role m ore central in the  
configuration o f  hum an em otions than even friendships have. A ny right that 
protects centra] self-affecting values, then, will also protect the right to con ­
sensual sex.

Finally, because a person's body is a  necessary source for all free actions  
and for any action that instills value in his world, if there are any areas o f  
life in which an ind ividual’s plans and projects take precedence over those o f  
society, then the individual m ust be able to act rellcxively on his ow n  bodv  
to make it as he wills it and to instill value in it. M oreover, because o f  the 
moral priority o f  the body to an agent’s actions in the world, the state's  
prohibition o f  and interference tn a person’s rellexive actions on his ow n bodv  
is an offense on a moral par with a dirert violation o f  a person’s bod y by 
the state. T o  be raped by a policem an and to be prevented by the police  
front having consensual sex are m oral equivalents. Therefore, if  there are any  
substantive rights to act in the w orld, the right to do to o n e 's  body as one  
will is necessarily protected. O nly  w hen o n e’s control o f  o n e’s body is protected, 
does one have a right to bodily integrity, and on ly  when one has bod ily  
integrity is one a person at all. A n y moral system s in which persons are a 
locus o! va lue— system s o f  hum ans, not system s o f angels or anim als— will be 
obligated to protect Irom governm ent those persons’ acts o f  consensual sex.

v,. ; ■ ■ r  • ■ < .. . . ~  - • :• ■.
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Compulsory Urinalysis of Public School 
Students: An Unconstitutional Search 

and Seizure*
bv

Paul L. b i l lo w ”

"T h e  vigilant protection o f  constitutional freedoms is nowhere mure vital than in 
the community o f American schools. ” ***

I .  I n t r o d u c t i o n

U rinalysis to detect drug and/or alcohol use, m ade relatively inexpensive  
by recent technological developm ents, has spread rapidly to m any areas o f  
A m erican life. Its use has been  approved in prisons,' the m ilitary,- public 
and private' em ploym ent, and sports.5 R ecently , a school district in Bergen 
C ou n ty , N ew  Jersey  sought to add public schools to the list.

■ ‘f l i c  fou rth  am end m en t to  the U n ited  S ta tes C o n s titu t io n  states: " T h e  right o f  the 
people to  be secu re  in their persons, houses, papers, a nd  effects, against unreasonable searches 
anti seizures, shall not be  violated, and no  W a rra n ts  shall issue, but u po n  probable cause, 
supported  b y  O a th  o r a ffirm ation , and  particu la rly  describ ing  the p lace to  be searched, and th e  

persons o r  th ings to b e  s e i z e d ."  U .S .  C o n s t ,  am end . IV .
*• B .A .  (1983) S ta n ford  U n ive rs ity ; J . D .  expected  (19 8 7 ) C o lu m b ia  U n ive rs ity ; Research  

anti W ritin g  E d ito r  (1980-87 ) C o lu m b ia  H u m a n  R ig h ts  L a w  R e v ie w .
•“  S h e lton  v . T u c k e r ,  304 U .S .  479. 487 (19011).

1. S to rm s  v. C o u g h lin , 600 F .  S u p p . 1214 ( S . D .N .Y .  1984): *1 u cker v. D ick e y . 613 F

S u p p . 1124 (W T > . W is . 1985).
2. .Vce infra no te  51.
3 Srr infra notes Mi-85 and  a cco m p a n y in g  text.
I. A p p rox im a te ly  one qua rter  o f  Fo r tu n e  500 com p a n ie s  cu rren tly  require d ru g  screen ing  

o f  applicants. H a n ley , 'the Tahtfily aj Student Drug Trilint:. N A . lim e s . D e c . 141. 1985, at B2, 
col. I T h e  P residen t's  C o m m iss io n  o n  O rg a n ized  C r im e  has recom m en ded  routine tcs tin e  oi 
all A m er ica n  w orkers for d ru g  use. L in d s e y , I totkrr Drag Test /Wn/.ing Driatr. N A  . Tim es. M a v  

3. 1980. at I . co l. 3.
Private em p loyers a re not b ou n d  by the fourth a m e n d m e n t because there is no  state acticr. 

Srr mini note 15. D ru g  testing  by p riva te  em ployers co u ld  be lim ned , how ever, by state con stitu tio n *. 
legislation, o r co lle ctive  bargaining  agreem ents. Srr S ch w a n cb e rg . fnioninlrncin pIncur hu t. r n i • e g

ne i/rug fci/teg in itnrlplair, New ark S ta r -L e d g e r , J u ly  27. |980, 5 1 n? I . eol. 1
a. S p o ils  organiza tions are usually p riva te em ployers w h o  are not D iu n d  by the four.-, 

am* raim ent .See inpm no lo  1 lint nr S h o rn .a k er v H an de l. 0(18 F . S u p p  1151 ( D  N,|. l'.'e: 
all'll. 795 F  2d 1130 (3d  ta r .  1980) (co m p u lso ry  urina lysis o f  licensed  jockevs upheld  u nder the 
a dm in istra tive  sc.irtli standard  tor r lo srlv  regulated  industries).

I l l
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In J u n e  1985, the Carlsiadt-East Rutherford R egional Board o f  Education  
approved com pulsory urinalysis o f  all students at the H enry P. Bccton R egional 
H igh  School to screen for drug and/or alcohol use as part o f  com prehensive  
m "dical exam inations. A group o f five students and their parents filed suit, 
and a tem porary restraining order against the drug screening aspect o f  the 
exam inations was issued by the N ew  Jersey Superior Court in August 1985. 
In Odenheim v. Carhtadt-East Rutherford Regional School District,6 which was decided  
in Decem ber 1985, the Superior Court ruled the urinalysis proposal an u n ­
constitutional violation of the plaintiffs’ rights to be free from unreasonable 
searches and seizures, the plaintiffs’ due process rights, and the plaintiffs’ 
legitim ate expectations o f  privacy. In M ay 1986, the defendant school district 
decided to drop its appeal.

W hile the N ew  Jersey case has been resolved, the issue o f  com pulsory  
urinalysis o f public school students cannot be regarded as settled by the courts,: 
and the increasing drug problem in Am erican schools makes it quite likely 
that the issue will be raised again .3 T he object o f  this N ote is to show that, 
although the fourth am endm ent affords public high school students lim ited  
protection, com pulsory urinalysis is unprecedented and should be considered  
unconstitutional because o f the highly intrusive nature o f the test and the 
failure to com ply with a standard o f  individualized suspicion. T h e  Becton  
H igh School drug screening proposal and litigation provide the basis for 
discussion, but the analysis in this N ote  is equally applicable to any com pulsory  
urinalysis program . First, the N ote describes the Becton H igh School drug  
screening proposal and addresses the school district’s claim  that the proposal 
was a m edical procedure. T h en , fourth am endm ent analysis is applied to the 
proposal, in order to show that the procedure was a search and seizure, and
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A ltcm p is  to  impose com p u lso ry  urinalysis program s in professional baseball and football 
have b een  opposed  b v  players' un ions, w h ich  argue that unilateral im position  o f  su ch  program s 
by the com m iss io ne r  and insertion o f  drut; test clauses in players' con tra cts  v io la te co lle ctive  
b argaining  at;rce inents See M o lo tskv, A '/  /. A n tp s w  Jit Sett IJ’ur Plan, N  Y . T im e s .  J u ly  12. 
1986. at 4a. co l I ; G o o d w in , L'eierî th Char,get Tcctu Cat Hit l»«> Unit; htue, N  Y .  T im e s .  
M a rch  ‘J, 1986. at C 2 .  co l. 4.

6. 211 N .J . Sup er 54, 510 A .2 d  709 (C h .  D iv  1985)

7. Od/nhcim is a trial cou rt op in ion, and therefore o f  low value os precedent. O n e  federal 
d istrict co u rt has reached the issue o f  com p ulsory  urinalysis o f students, but that case d itl nut 
invo lve  b lanket testitit: o f  a student population. A nab le  v Fo rd . N o  84-6033. slip o p  ( In ly  la . 
lOBai. modified, slip  op. W  D .  A rk . Sept. a. !985i See iitru test accompanying notes 99-105

8 R e ce n tly . S -c te ta ry  o f F.duration W illiam  J  Bennett suycestcd  to  C o n g re ss  that federal 
tttnds be w ithheld  Irorti schools that d o  not deinons*ratc a serious com m itm en t to  coinbattim t
I rue  use. N  5" T im e s .  M ay  21. 1986. at A20. to ] 6. anti one school board adopted  a p o lity  

that periiiitted strip  s ca n tie r  o f  e lem cnta rs stud-r.ts lot lines See F r iend ly . I'd or
(.:.tS, />,,,» and I t ' . )  -. I'.hetKi. N  Y  T u n e s .  Ju n e  I". 1**86. at F.3. co l I Bo th  p ub lic and

private schools are strmrtjlini; w ith  the  question o f h w tar th is  ta n  c • to littht clriiv* use tier
Friend ly . tCurd Studte: Slop St'In f  ;„r Sludeettt N  3" I l i n e s ,  |  tj: , 8. 1**8*). *, 23. at 1. co l 4,
/l-io/tec .SVAtwi/,* H ard fi-iU ttint; ,*c I It tit’ Vieiri. N  V *1 :r;c-s. June (. 1986. 5 I. at 34. co l .1.

therefore subject to (lie standard for school searches recently set forth by (he 
U nited States Suprem e C ourt in S e w  Jersey c. T .L .O .‘> T h e  focus o f  this N ote  
is on the failure o f  (he proposal to satisfy that standard, since it was neither  
justified at its inception nor reasonable in its scope. Finally, the N ote considers 
the due process issues raised by the proposal.10

II. T h e  D r e g  S c r e e n i n g  P r o p o s a l

T he Becton H igh  School drug screen ing  proposal was set forth in a board 
o f  education policy" that required physical exam in ation s o f  all students enrolled  
or to be enrolled in the high sch o o l.”  T h e  exam inations were to be conducted  
annually at the beginn ing o f  the school year and to consist generally o f  o n ­
prem ises exam inations by the school m edical ex a m in er .”  T h e  purpose o f  the
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9. 469 U .S .  325 (1985).
10. T h e r e  appears to  be n o  c la im  u n d e r  the fifth a m e n d m e n t privilege against self* 

in cr im in a tion  because o f  the ru le  that the p r iv ileg e  applies o n ly  to  e v id e n ce  o f  a testim onial o r 
co m m u n ica tiv e  nature. S ch m cr b e r  v. C a lifo rn ia . 381 U .S .  757 (1966 ). But set N ationa l T r e a s u ry  
Em p lo y ees  U n io n  v. V o n  R a a b . 649 F .  S u p p  380. 388 ( E . D .  L a .  1986) (h o ld in g  that a  urina lysis 
plan violated the fifth a m en d m en t privilege against se lf- in cr im ina tion  because urin.r testing is 
m ore  in trusive  than the p ro ced u re  in vo lved  in  Stkmerbrr and  becau se  the plan required  a sub ject 
tu fill ou t a w ritten  fo rm  sta ting  m ed ica tio n s  taken and any c ir cu m sta n ce s  in w h ich  the sub je ct 

m ay  have been  in  co n ta c t w ith  illegal substances).
U rina lysis m ay  im p lica te  .a right o f  p r iva cy  to  the nond isclo su re  o f personal m ed ica l in fo r­

m ation  See C a p u a  v . C i t y  o f  P la in fie ld . 643 F . S u p p . 1507. 1515 ( I ) .N . J .  1986) (h o ld in g  that 
a urinalysis p rogram  violated the p la in tiffs ’ right o f  p r iva cy  in m ed ica l in fo rm a tion  b ecause o f 
inadequate safeguards to  insure co n fid en tia lity ). See also I on Raab, 649 F . S u p p . at 389 ( “ (t jh c  
C o u r t  finds that the [urina lysis  p lan ) u n co n stitu tion a lly  in terferes w ith  the penurnbr.il rights o f 
p r iva cy  held by C u s to m s  w orkers” ). ’Phis N ote  a ccep ts  the p rov is io ns  o f  the B ecton  H ig h  S ch o o l 

proposal at fa ce va lue  a nd  assum es the a deq u a cy  o f  its con fid en tia lity  guarantees. See infra text 
a ccom p an y ing  notes 25*26. T h e  p r iv a cy  co n ce rn s  raised b y  the proposal are addressed d irectly  
b y  the fourth a m e n d m e n t. O n  students* leg itim ate c la im  o f  p r iva cy , see infra notes 49-52 anil 
a ccom p a n y iu g -tex t. and  on  the  in tru sion  o f  u rina lysis into s tu d e n ts ’ a ctiv ities  outside o f school. 

\ee in/m text a cco m p a n y in g  no tes 99-104.
R e lia n te  o n  the right o f  p r iv a cy  is m o re  p rob lem atic. T h e  U n ite d  States S u p rem e  C o u r t

has not established a right o f  p r iv a cy  to  the nond isclo sure  o f  personal m edical in fo rm ation . See
W halen  . R o e . 429 U  S. 589 (19 7 7 ) (u p h o ld in g  a sta tu te  that required  physicians to  lep ort the 
nam es and addresses o f  all patients w h o  o b ta ined  p rescrip tions fo r  " da n g e ro u s”  drugs; the  C o u r t  
iargHs relied on  the  con fid en tia lity  p rovis ions in the sta tute) M o re ov t r, the cu rren t C o u r t  seem * 
less than eager to  expand  the " fu n d a m en ta l r igh ts’ that are p ro tected  b y  the right o f  p riva cy  
See Bow er* \ H a rd w ick . 106 S. C t  2841 (19 8 6 ) (th e  C o n s titu t io n  d o rs  not con fe r  a lum lam cn t.il 
right »• engage in hom osexua l so d o m y ) H o w e v e r , the right o f  p r iva te  has been ex tended  to 
'•chonl ih ild ie n . Ste M e rr ik en  s C re s s m a n . 364 F . S u p p . 913 ( E D .  Fa  1973) ( struck d ow n  on 
p n s u iv  grounds a schoo l questionna ire  des ig ned  lo  iden tify  "p o ten tia l d ru g  users”  a m ong  eighth 

grade -udeiils).
1 (  a i l - ia d iT .  R u th e r fo rd  R eg io n a l Bd. o f  F.ilue., P o licy  N o. 3141 3. " C o iu p r e h e n s e »•

M 'tl i'. t l  E x a m in a tio n ”  (1985). reprinted in O d e n h e im  v C a r ls ta d t-E .  R u tl ie ilo rd  Reg iona l S ch oo l 
H o t . 211 N | Super 54 a pp ., 510 A  2d 709 a pp  ( C h .  D iv  !9 o 5 ) (he ie in .itie r Puli* vj 

12 Po licv  at f.2-63. 510 A  3d af "14 
l i  /•/ at o l .  510 A  2d  at 711
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exam inations was “ n- lentify the existence o f  any physical defects, illnesses 
or com m unicable diseases, as well as, but not lim ited to, the pupil s litness 
to participate in any school sponsored health, safety, sport, and/or physical 
education courses as required by la w ." 1* T o  that end, the exam inations included  
a  drug screen ing test.1' T h e  proposal asserted that identification o f  drug use  
was not for a  pu n itive ,16 but a rehabilitative, purpose.17

A ccording to the procedural guidelines issued by the school district, a 
urine sam ple would be taken during the m edical exam ination for the per­
formance o f various tests, including the drug screening test.1' Failure o f  a 
student to com plete an y  portion o f  the medical exam ination would result in 
the student’s exclusion from school.1’ If a student tested positive for drug and/ 
or alcohol use, the school physician was to notify im m ediately the school 
superintendent and the parents or legal guardian o f the student or ihe student 
him self, if  over age 18.70 T he school physician would also decide whether to 
exclude the student from school.71 T he school superintendent, the school 
physician, ihe parents or legal guardian o f  the student, and the student would 
m eet “ to discuss the results o f  the test, the nature o f the problem and the 
course o f  action to be taken ."77 T he superintendent, with the advice o f the

14 Id
15. “ T h e  Board  o f  E d u ca t io n  has co n ce rn  fo r  the health  o f  the  enure school population 

and  hereby resolves ro iden tify  and isolate any  and all health p rob lem s w hich presently exist. 
Th e s e  com p le te  physical exam inations will help to  iden tify  a ny  d ru g  and  alcohol use b v  the 
pupils. T h e  dete ction  o f  d ru g  and/or alcohol use will enable the Board  o f Ed u ca tio n  to  en ter the 
pupil in to  an appropriate rehabilitation program  designed  to  help the student recovr.iae the dance r 

and to  rem edy  any prob lem  that exists.”  Id
16. Id
17. " I f  a n y  illness o r  health prob lem  Is identified  th rough this testing, then the Board 

will take the necessary steps to  co rre ct a n y  such  prob lem . In c lu ded  in  these co rrective  m easures 
svoultl be  cou nse lin g  and o th e r  rehabilitative p rocedures to  treat the illness caused  by drug  and 

a lcohol abuse ."  Id at 64, 510 A . 2d at 7 I t .
18 C a r ls ta i lt -E  R u th e r fo rd  Reg iona l ltd o f  E d n c . , P o licy  N o, 5141 j .  •'Atlrninis-rative 

P ro ced ures  for P o licy  5141.3."  S 2. 5 C  (1985), trptinUd in Odrnbr.m. 211 X  ! Super -rr app 

510 A  2d at app. (hereina fter A dm in istra tive  P ro ced ures), provides:
let the sam e m an ner and  en v ironm en t as above ind ica ted , the m ed ica l exam iner shall 
ask ea ch  pup il for a u rin e  sam ple, to  b e  obtained  in  a m ed ita llv  appropriate m ethod  
T h e  sam ple shall be obta ined  for the  purpose o f  d is ce rn in g  the level o! protein , o ilm ; 
sp ecific  g ravity , b lood  and  the ex is ten tc  o r  non-ex istence  of con trolled  d.-nge,-ou* 
substances, non-au thorized  prescription  drugs as defined  in d ie i n t r u d n f —. sta- ria r * 

a nd  a lcohol.
A  "controlled dangerous substitute" is defined as "a narcotic or nort-n.trti-t: -'JO,t- ,-icd  
under N  | S.A. 24 21-1. N.J.AC. 8:05-16 1. anil any prescription drug is • :.t'-w riVd • a • 

tltorizcd Its si inetlical physician." Polity, vpra note II. at 63, 510 \ 2.1 a- "14

19. Administrative Procedures, m/iia nitre 18, 4 I.
•20. Id 5 5. * II
21 " T h e  w hnol physirian  will . di-ieiiuiiu* if. to Ills op in ion . " J'upd t- : -•

lu im n u c  c lassroom  study Ex cep t as he iem a lte i p rov ided , tin* ilctt-itiit ot -r.< --.It 1 pi;-.- ‘ it

shall In- final "  Id
22 /./ 5 5. •. Ci2t.
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school physician , w ould then “ m ake any recom m endations necessary to fa­
cilitate die effective rehabilitation o f  ihe p u p il.” 75 Possible recom m endations 
included periodic conferences with the parents or  legal guardian concern ing  
the problem , referral to the school district’s alcohol or drug supervision pro­
gram , and referral o f  the case to the county office o f  the State D iv ision  o f  
Youth and Fam ily Serv ices.7* A separate confidential m edical file w ould be 
kept for lesi results7' and  all inform ation concerning any action taken under  
the policy '

III. T h e  P o s i t i o n  o f  t h e  S c h o o l  D i s t r i c t

At trial, the position o f  the school district w as that alcoholism  and drug  
abuse are diseases. A ccordingly, screening for alcohol and drug use is an 
appropriate part o f  a com prehensive m edical exam ination required o f  all 
students pursuant to the board o f education’s statutory obligation to exam ine  
all students for physical defects.77 T h e  trial ju d g e  wrote in his op in ion , ” [t]hc  
linchpin o f  defendants’ argum ent is that drug use and/or abuse is an illness 
and/or a departure from norm al health and therefore beyond the param eters 
o f the law o f  search and se izu re .” 711

T h e  school district em phasized that a urine sam ple would not be taken 
solely to screen for drugs but w ould also be tested for other signs o f  physical 
defects. A urine sam ple was, in fact, part o f the annual physical in previous 
years.7'5 T h e  school district claim ed that its purpose w as rehabilitative, noting  
that no civil or crim inal sanctions were to be im posed under the proposal in 
the event o f  a positive  test. In light o f  these considerations, the school district 
contended that no intrusive deprivation o f privacy w ould occur when a urine- 
sam ple was exam in ed  for the presence o f  drugs or  a lcohol.1"

A s stipulated by the parties at trial, during the 1984-85 school year, 28 
students out o f  a  student population o f  52011 (or about 5% ) “ either m ade 
inquiry or were referred to the student assistant counselor” 17 concerning drug  
or alcohol use. T h e  num ber for the 1985-86 school year, as o f  the N ovem ber  
12 trial date, was II out o f  a student population o f  5 1 6 .11 T h ese  statistics 
included “ students w ho denied any involvem ent in either alcohol or drugs

23. Id % 5. 4 C (  »).

24 Id 5 5. 4 f.(-l)(;>)-(< ).

25 III 4 5. 4 C ( t ) .
26 Id 5 5. 4 C (4 ) ( r )

27 Srr N  I S i m  A n n . 5 !8A:4(M ( W c «  Supp 1986).

28 tMruhi-im v tbiilsiiitli-E. Ruihi-ihiiii Krviuii.il School Dtvl., 211 X.J Super .54,
58. "till A.Jtl 70‘», 711 (C|,. Div. I9H5),

26 ll.inlrv, 'iifiirl noli- I.

til Ihtrnhfim, 211 N  J. Super or .47. 519 A  2(1 at 7111-11
II Id
32 Id
33 Id



and others w ho received follow-up referral serv ice .” "  C ounsel for the defend­
ants contended at trial that these statistics were only  the “ tip o f  the iceb erg ," "  
but did not argue that the school district had anything but a “ norm al”  drug 
problem .

IV'. D r u g  S c r e e n i n g  Is N o t  a  M e d i c a l  P r o c e d u r e

T he school district attem pted to avoid the issue o f  intrusion on students' 
privacy by classify ing drug screening as a m edical procedure. W hile the m edical 
profession m ay  consider alcoholism  and drug abuse to be d iseases,"  it is by 
no m eans clear that use o f  alcohol or drugs is a m edical problem .3’ A  positive  
test result on  a urine sam ple does not distinguish  betw een use and abuse.

U nlike other diseases for which students m ay be excluded from sch o o l,13 
drug use and  abuse are not contagious, at least not literally. D ru g  users will 
not infect the “ healthy"  student population. T here m ay be concern for the 
health o f  the drug user, but that docs not m ake clear the need for urinalysis. 
N ew  Jersey  state law  already provides procedures to identify and , i f  necessary, 
exclude students w ho are under the influence o f  alcohol or d ru g s.33

W hile use o f  drugs is clearly illegal"1 and in violation o f  school rules, the 
school district supported its assertion that the proposal would not cause an
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34. Id
35. H a n le y ,  supra n o lc  4.

36. A m e r i c a n  .’s y c i i i a t k i c  A s s 's .  D ia g n o s t i c ,  a n d  S t a t i s t i c a l  M a n u a l  o f  M e n t a l  D is ­
o r d e r s  164*176 (3d  cd . 1980).

37. A  s tu d y  by the  S ta n ford  C e n te r  fo r R e sea rch  in D isease P reven tion  reports  a low er 
in c id e n ce  o l h eart disease a m o ng  nuxJcra tc d rinkers o l a lcoh o lic  beverages than  non-drinkers. 
C a m a rg o , W illia m s . V ra n iza n , A lb e r t  &  W o o d . VTie Effect of Marinate Alcohol Intake on Serum 
Apohpoproieins A-1 and A-11 A Controlled Study, 253 J .  A .M .  A .  2854 (1985).

38. N J .  S t a t  A n n .  $ 18A:40*10 (W e s t 1981) provides:
N o  tea ch er  o r pup il w h o  is a m em b er o f  a household  in w h ich  a person is ill w ith  
sm allpox, d ip h theria , sca t let fever, w hoop ing  co u g h , yellow  fever, typhus fever, cho lera , 
m ca s lc f. o r  s u m  o th e r  con tag ious o r  in fe ctious  disease as m a y  he designa ted  lw the 
board o : ed u ca tio n , o r  o f  a household  exposed to  con tag ion s  as aforesaid, shall attend  
any p u b lic  school d u rin g  su ch  illness, no r until th e  b oa rd  o f  ed u ca tion  has been 
fu rn ished  w ith  a certifica te  from  the hoard  o f  health, o r  from  ’.tit phvMi i.in .m en d ing  
such  p erson , o r fro m  a m ed ica l inspector, ce rtify in g  that all danger o f  co m m u n ica t in g  
the d*<easc b y  the teat her o r  pupil has passed.

Set al\o N | > t\ i. A n n  5 IH.-V40-11 i\\e*t Sup p . 19H6) (p ro v id in g  for the ex clu s ion  ol .mv 
studen t w ith •tnm unirable tu b m u lo s is i

39. S'* :nfta notes 97 98 and a ccom p a n y in g  text.
10 i'*:e New  Je rsey  (Controlled  D .ingetnus Sub s ta n ces  A i t .  N  | S i  \* A n n . (1  21 211

et \rq (W e s t S u p p . 19 8 6 1. defines a  d i-ord ' t h  person ,t> .tnvnne w ho  use*, m w tind er the iutlm 'iiu-
ol a n v  co n tr  i’vd  d ang erous  suhst.uu* Id I 24:21*20 (b ).  T h e  te rm  to m rn lled  d a itg rm u - 
sw Im .uk c '  A * noi u n h id e  a ltu lm l Id \  21 21-2

T h e  N ew  (ersev A e i is a variation o f  the  L 'm f  C o n i h u i  i i n  S i h M v s c t s  A c t .  41 I ’ I A
16 (1 9 0 9 . s*r. ii lia> oeen  arlopied in som e lo u n  hy m ost states
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intrusive deprivation o f  privacy by claim ing that no civil or crim inal" sanctions 
w ould be im posed in the event o f  a positive test result for drug use and that 
the school district's purpose was not punitive or disciplinarian but rehabilitative. 
T h e  school district adopted this rather awkward position in order to defeat 
the fourth am endm ent protection afforded students. As the trial judge wrote: 
"D efend ants' policy is an attem pt to control student discipline under the guise 
o f  a m edical procedure.” *2

T he school district's position is further underm ined by a provision in the 
proposal itself that allowed the school physician to certify the “ health" o f a 
student who has the " d isease"  o f  drug or alcohol use.*3 It is either irresponsible 
or dishonest to classify as healthy a person who has an illness. O bviously, 
the provision was designed to give school officials more flexibility in dealing 
with students who are identified as drug users, but the discretion granted 
school officials under the proposal is worrisom e. It is not hard to envision  
the drug use o f  an above average, well-behaved student being glossed over 
with a few parent conferences, and the equal drug use of a “ problem" student 
resulting in exclusion from school. Both students in this hypothetical have the 
sam e “ m edical"  problem , but the prescriptions are quite different. Such 
discrim inatory treatm ent is abhorrent to the medical prolcssion. but a fore­
seeable outcom e o f  the proposal.

School districts have an undeniable interest in com batting drug and alcohol 
use bv students. T h ey  should not, however, be permitted to avoid com pliance 
with the C onstitution by describ ing urinalysis as a medical procedure. As the 
trial judge wrote, “ the spectrum  o f  item s that could be approached simply 
by defin ing them  as m edical is lim itless. T o  accept defendants' position suggests 
that m edical testing is without lim its .''"  Rejection o f the "m edical procedure 
argum ent did not defeat the proposal, however; it simply meant that the 
proposal was not exem pt from the requirem ents o f  the fourth am endm ent.1

I t  A t  trial, the judge po in ted  ou t that th is m ay  not he entire lv  true. T h e  State D ivis ion  
ol Y o u th  and Fa m ily  Serv ices  co u ld  he g iven test results under the proposal Th t*  a ccn cv  is 
rci|tiircd to  g ive  e v td en re  o f  crim ina l a cts  to  c o u n ty  law en forcem ent agencies Ro/ar.v.v. /u fo  
hrnn p-vcr./ieMrr/iig o tic iiiltnif itud/nli for tfrrig obu\t, Newark S ta r-l.- ’t c c r .  N ov 1: . I ‘35. / I 

at I. co l I
A  positive test result m ight con stitu te  ev iden ce  o l crim ina l acts, hut an attem pt ’ imjKwc 

t fin in ia l san ctions  o n  the h tsis  o f  a jtositivt* test result alone w ould  ran afoul : R '  o.r.son v
C a lifo rn ia . 370 C  S h'lll 11962). w h ich  struck  daw n a state law that m ade r  a crtm*- to  "h '
a dd icted  to  tile IOC o f  U .irfntics.

12 O ilen h en n  v. Carlstatfl-I'h R u tltr r lo rd  Regional S ch o o lD ts -  21. S I  S u p r  M . ng.

111 2d 799, 713 (C h  D ie. 1911a).
I ’. " E v e n  w ith the . s is ten ce  o f a d ru g  or .ilcnho' problem , tt ■ phvsit.ar. tr.as crtitv to  

the pupil's  health  o i lon d ttio ii. so long as the a li.rententioned Sup e rir"  r. lent - :• .datmn*
are inn ip iled  ( sic| ssith "  A d m in istra tive  IV o in h l i t s .  o./-r note 19, * t ;  t

I t  tk/erdarni, 211 N  J  S u p e r  at 92. a tM A  2d at .11
1’. I tie lou ttli a m end m ent is en lnrcea lite against the slates - h r  .ch  ill** : .* ; :  *"•* i!att«' 

o l tin* lo iiitee iu li .im craltnent M a p p  v  O h io . .197 I '  S o f !  ( I9 t . l t  V Ti*n  ' * - '*  a id  ol
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V . U r i n a l y s i s  C o n s t i t u t e s  a  S e a r c h  a n d  S e i z u r e

T h e threshold question in fourth am endm ent analysis is whether the action  
at issue constitutes a search and seizure. Courts have unanim ously held that 
the taking o f  a urine specim en for urinalysis testing is a search and seizure  
w ithin the m ean in g  of the fourth am endm ent.4'' These courts based their 
col lu s io n s  on precedent holding that com pulsory extractions o f “ bodily fluids" 
is a search and seizure w ithin the m eaning  o f  the fourth am endm ent.4' C ourts 
have also considered the taking o f a urine specim en to be a highly intrusive  
search .4i

ed u ca tio n  is state a ctio n  subject to  the fou rteen th  am endm ent. W est V irg in ia  S ta te  Btl. o! L d u t .  
v . Barnette. 319 U .S .  624 (1943).

46. N ationa l T r e a s u ry  Em p lo y ees  U n io n  v . V o n  Raab . 649 F . Sup p . 380. 386 ( E  I )  L a .  
19H6); C a p u a  v. C i t y  o f  P lainfield, 643 F  S u p p . 1507, 1513 (D . N . J .  1936); Jo n e s  v . M cK e n z ie .  
620 F .  S u p p  1500. 1508 ( D . D . C .  1986); M c D o n c l l  v. H u n te r . 612 F . Sup p . 1122. 1127 ( S . 13. 
Iow a  1985): A llen  v . C i t y  o f  M arie tta . 601 F  S u p p  482, 488-89 (N .D .  G a . 1985), Pa trhoguc- 
M cd fo rd  C o n g re s s  o f  T e a ch e rs  v  Board  o f  E d u c . .  119 A .D .2 d  35. 37-38, 505 N .Y .S .2 d  888. 
890 (1986); C a r u s o  v. W a rd . 133 M is c . 2d 544. 546-47, 506 N .Y .S .2 d  789. 792 (S u p . C t .  1986): 
C i t y  o f  Pa lm  Bay v. B a um a n . 475 So . 2d 1322, 1325 (F la . H ist. C t .  A p p . 1985). See also L n v v o rn  
v. C i t y  ot C h a tta n o o g a . 647 F . S u p p . 875. 879 ( E . l ) .  T c n n .  1986) (the  proposition “ seem s d e a r ’ * 
and  the p a n ic s  d id  no t d isagree): T u c k e r  v. D irk e y . 613 F. Sup p . 1124. 1 127 ( W .D .  Y.’is. 1985) 
(de fen d a n ts  " seem  to  co n ce d e ”  the  p rop os ition ) S to rm s  v  C o u g h lin . 600 F. S u p p . 1214, 1217- 
18 ( S . D .N  Y .  1984) (th e  p a n ics  agreed  o n  the p roposition ). T w o  cou rts  o f appeals cases, by 
analyzing  the con stitu tio n a lity  o l u rina lysis  u n d e r  the fourth  am endm ent, im plicitly  lend support 
to  the proposition . See S ho em a ker v. H a n d e l, 608 F .  Sup p . 1151 (D .N . J .  1985). ajf'tl, 795 I 2d
1136 (3d  C i r  1986); D iv is io n  241 A m a lg am ated  T r a n s it  U n io n  v. Sus cy , 538 F .2 d  1264 (7 th
C i r . ) ,  co: denied, 429 U .S .  1029 (1976).

47. S ch m e r b c r  v. C .d ifo rn ia . 384 U .S .  757 (I9 6 0 ) (b loo d ); U n ited  Sta tes v. Mo<((tier.t-
R a m ir cz .  729 F .2 d  1352 (11th C i r  1984) (bow el m ovem en t).

48. See Capua. 643 F .  S u p p  at 1514 (fo o tn o te  o m itted ):
|D]efendants* m ass urine testing  p rog ram  sub je cted  plaintiffs to  a relatively high degree 
ot b cd ilv  in tru sion . A s  stated earlier, w hile u rine is routinely discharged from  ilir 
b o d v . :* is genera lly  d ischarged  and  d isposed  o f  u n d e r  t i m i  instances that w arrant a 
leg itim ate ex p ecta tion  o f  p riva cy . T h e  a ct itself, totally apart from  what it m ay  reveal, 
is trad itiona lly  priva te. Fa cilities  b oth  at h o m e  and  in p laces o f  pub lic a ccom m od a tio n  
recog n ize  this p r iva cy  tradition . In add ition , socie ty  has generally co n d em n ed  and 
proh fo tted  the a ct in  p ub lic  . . T h e  requirem ent o f surveillance d u rin g  urine 
t o lh v io i i  lorces those tested to  expose parts o f  th e ir  a na tom y m  the testing  o lfn i.il 
in a m a n n er  ak in  to  strip  sea rch  ex p osure  Body  ••urvnl!.inr r  is considered  essential
and c .m d a rd  op era ting  p io e cd u re  in  the  adm in istra tion  <•( m in t  d ru g  li sts. . . thus
he igh ten ing  the tn iruriveness ol these searches. A  u rin e  test don e  u nde r c lose su r­
veillan ce  o l .1 g ove rn m en t represen tative , regardless ol how p rofess n alls or t ourieous|v 
to iid u .te d . i* likely to  be a ve ry  em barassing and liiiinili.it:iig r \ p n  ten* r.

See nlw ■$«•- . 609 F  Sup p . at I \H) (q u o t in g  Sekmerber, 381 l * S  a* ”7 1)
U rina ivses  are en titled  to  the  sam e level o f  sem tiiiv  a ccorded  b-«dv cavity  searches.

It may perhaps, be debated  w hether one typ e  o f  search o tlr iu h  “ hum  u d ign ity  and 
priva.'*. m ore  than  the 'liter, b u t the tlille ie iice  is a m atter <• degree, not kind 
Bo th  * t-  degrad ing  It is tin* basic o t 'r m e  fn  huniaii d igrnlv. iath*-r than anv p a itu u la i

S3
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T he fourth am endm ent protects the ind iv idu al’s “ legitim ate expectation  
o f  pr ivacy.'1'1 T he U n ited  States Suprem e Court recognized students’ expec­
tations o f privacy in N n v  J tn t y  v. T .L .O .:  " A  search o f  a child 's person or 
o f  a closed purse or other bag carried on  her person, no less than a sim ilar 
search carried out on an adult, is undoubtedly  a severe violation o f  subjective 
expectations o f  privacy." '"  T .L .O .  w ent o n  to establish the legitim acy of 
students’ expectation o f  privacy in personal property brought *nti 'h o o l.11

style o f  causing  o ffense, w h ich  sets this ty p e  o f  search apart from  traditional types.
See alio id at 1218. In  McDon/ll, 612 F  S u p p . at 1127, the co u rt w rote:

U r in e , unlike b lood , is rou tine ly  d ischarged  fro m  the body , so n o  governm enta l 
in trusion  in to  the  b o d y  is req u ired  to  seize u rine . H o w e v e r , urine is d ischarged  and 
disposed o f  u n d e r  c ir cu m sta n ce s  w here the person ce rta in ly  has a reasonable and 
legitim ate ex p ecta tion  o f  p r iva cy . O n e  d o cs  not reasonab ly  expect to  d ischarge urine 
under c ir cu m sta n ce s  m ak ing  it available to  o thers to  co lle ct and analyze in o rd er to  
d iscover the personal physio log ica l secrets it holds, ex cep t as a part o f  a m ed ica l 
exam ination. It is s ig n ifican t that b oth  b lood  and u rin e  ca n  be analyzed in  a m ed ica l 
laboratory to  d is co v e r  n u m ero u s  physio log ica l facts a bout the person from  w ho m  it 
cam e, in clud ing  b u t hard ly  lim ited  to  re cen t ingestion o f  a lcohol o r  d rugs. O n e  clearly 
has a reasonable and  leg itim ate ex p ecta tion  o f  p r iva cy  in  such  personal in fo rm ation  
con ta ined  in  his b o d y  flu ids.

See also For Raab, 649 F .  S u p p . at 386 (u rin a lysis  is a “ full-scale sea rch”  and  “ even  m ore 
in tru sive  than a search o f  a h o m e ” ); Tucker, 613 F .  S u p p . at 1129-31) (fo llow ing  Stonru).

B u t in Shoem a ker v H a n d e l. 608 F . S u p p . 1151 (D . N . J .  1985), ajj'd, 795 F .2 d  1136 (3d  
C i r  19HS). the d is tr ict co u rt w rote:

(W jh tle  the S u p re m e  C o u r t  has refra ined  from  d ra w in g  bright lines a m o n g  searches, 
breathalyzer tests and  urina lyses are con sidered  less in tru sive  than b o d y  ca v ity  and 
strip searches anil those searches w h ich  have been  iden tified  as in tru d in g  u pon  the 
“ integrity o f  the b o d y ”  . . .  W h ile  breathalyzer and  u i in c  tests require  the ind iv idua l
invo lved  to  “ g ive u p ”  som eth ing , the in tru s ion  is less than the in vo lu n ta ry  securing
o f  a bhxrtJ sam ple o r  o the r  searches in to  w h ich  an in tru sion  in to  the b ody  is required .

608 F .  S u p p  at 1158 (c i ta t io n  o m itted ). T h i s  d is tin ctio n  seem s som ew hat u n co n v in c in g  in light 
n i Y a n e z  v R o m e ro , 619 F .2 d  8.51 ( I0 ih  C i r . ) .  cal. denied, 449 U . S  87G (1980) (p e tit io n e r  gave 
u rin e  sam ple a fter being  th reatened  w ith  fo rced  ca th ete riza tion ). In  Capua, 643 F . Sup p . at 1514 
n 2. the cou rt d eclin ed  to  fo llow  ShoanaKa o n  the g rou nd  that, in Shoemaker. the u rine  sam ples 
were collected  p riva tely , w ithou t surveillan ce . In  any  even t, Shoemaker H illers w ith  o ther decisions 
o n ly  as to  the degree ol in tru siveness o f  u rina lysis. See also T u r n e r  v . Fra ternal O ld e r  o f  Police, 
500 A  2d 1005. 1009 ( D  C .  1985) (urina lysis  is “ not an ex trem e b od y  invas ion” ); l.uitotn, 647 
F  Sup p . at 880 ( “ flu* degree o f  in tttis ion  engendered  by a u r in e  lest will vary  greatly  depend ing  
upon  the ind iv id ua l” ). F u r  the purpose  o f  th is N o te , it is not necessary to  establish the precise 
loca tion  ot urinalysis on  the sp e ctru m  o f  in tru sivenrss. Set infra note 74

19 Rakas . Illinois, 439 U . S .  128. 143 (1978)
50 N ew  Je r s r v  v  T . L . O .  4l»9 U .S .  325, 337 (19 8 5 ) (fo o tno te  o m itted ).
51 Id at 338-39. In ce rta in  con tex ts, co u rts  have ru led  that the sub je ctive  ex p rcun io n  o f  

p r iv .itv is nm e.iM uiablc »«r not leg itim ate. See H u d s o n  v  P a lm er, 468 U  S . 517. 525-26 (1984) 
(p n -i'n e r  p 'n in s  no  leg itim ate ex p ecta tion  o f  p r iv a te  m a ce ll). C , i  : s uph o ld ing  com p u lsory  
uh ii.iK m s program s in the  nu lii.tiv  have em phasized  tin? o verrid ing  state interest in a ready, 
elfa i**i(t mill: itv and the red u ced  e\|K*< tatiori o f  p riva cy  in m ilitary  opposed  In c iv ilian  lile 
M o ira s  v H a ldem .in . 16 M  J  71. 81 ( C  M  A  1983); C o m m u n e  lot (• ! R ig h ts  v Ca lla w ay. 
5J8 1 2d 466, 476-7 ( D C  C a r  197.5) Tw o  cases uph o ld ing  to in p u lso tv  urina ls sis o! public



1 20 C O L U M B IA  H U M A N  R IG H T S  LAW  REV IEW | Vol. 18:111

Because it is well-established that the fourth am endm ent applies with its greatest 
force to searches o f  persons,32 a fortiori students also have a legitim ate expectation  
o f  privacy in their persons. T hus, the legitim ate privacy interest that was 
im plicated in the Becton H igh  School proposal is indistinguishable from the 
interest w hich courts have held rr. be infringed in other urinalysis cases.

F inally , it is insignificant that the school district required a urine sample 
as part o f  the annual physical in previous years. O nce ^art o f  the school 
district’s purpose for taking the sam ple is to screen for drugs, the character 
o f  the action has changed. It would be absurd if one or m ore legitim ate tests 
o f  a urine sam ple exposed a subject to other tests which, standing alone, could 
not legitim ately be perform ed.M T o  decide otherwise would be to invite attemnts 
to circum vent constitutional protections.

V I. . T h e  S e w  Jersey v. T .L .O .  R e a s o n a b l e n e s s  

S t a n d a r d  f o r  S c h o o l  S e a r c h e s

T h e next question in fourth am endm ent analysis is w hether the search 
and seizure is constitutional. T h e  Suprem e Court has ruled that, at a m inim um ,

em p loyees  ha ve  in pari relied on  ihe reduced  expecta tion  o f  p r iva cy  rationale. D iv is io n  241 
A m a lg am ated  T r a n s it  U n io n  v. S u s cy . 538 F . ’i d  1264, 1267 (bu s  d rivers’ sub je ctive  expectation 
o f  p r iva cy  in regard  to  urinalysis unreasonable in  light o f  p ub lic safety in terest); T u r n e r  v. 
F ra tern a l O r d e r  o f  P o lice , 500 A . 2d 1005, 1000 ( D . C .  1985) (fo llow ing  Susiy analysis in con tex t 
o f  p o lice , w h ich  co u rt d escr ib ed  as “ para -m ilita ry" ). See also K in g  v . M cM ick cn s ,  120 A . I ) . 2d 
351, 353, 501 N .Y .S .2 d  679, 681 (19B6) (d ism issal o f  co rre ctio n  o fficers  lo r fa ilure to  subini' to 
u rina lysis u ph e ld ; the  co u rt w rote o f  the red u ced  expecta tion  o f p r iva cy  in a “ para-m iliiarv 
d is cip lin e” ). It w ou ld  be d ifficu lt for the school d is tr ict to  follow Sum and Turner in this respect 
in  light o f  th e  T.L.O  ho ld ing  that students d o  have a legitim ate expecta tion  o f  p r iva cy  in the 
schoo ls, and  the fact that the safety interests in Suscy and  Turner w ere m ore  com p elling . See infra 
n o te  85 and  a cco m p a n y in g  text. A n y  analogy betw een the schoo ls  and the military* seems quite 

rem ote.
52. K a tz  v . U n ite d  States, 389 U .S .  347 (1967).
53. A n  analogy r  1 • m ade to  the “ plain v ie w ”  d octr in e , w h ich  holds generally that a 

search fo r ce rta in  o b jr  o therw ise va lid  does not b e com e  invalid  m erely  because a police
o ff ice r  seizes o th e r  obj»* vvi. a the o fficer  is in  a p o r t io n  to  sec du rin g  ihe cou rse  o f the search. 
See. e g . C o o h d g e  v . N «hi»e. 403 U .S .  443, 466 (1971) ( “ the ‘pla in  v ie w ’ d o ctr in e  m ay
not be used to  ex tend  a a plorat >rv search from  o ne  object to  a no ther until som ething
in cr im in a tin g  at last crue t., ”  . m in i  v  Ca lifo rn ia , 395 U  S. 752 (19 6 9 ) (s ca n It  in cident to
arrest unreasonable in  scope .e iil beyon d  a rrester's person and area w ith in  arrester 's ron iro l); 
H a rr is  v . U n tied  S ta tes, 390 c  S 234 (19 6 8 ) ( o f f i m ,  taking m easures to  p ro tect a ta r  111 police 
rus fiu lv , observed  and perm issib ly  sei/rd a registration slip w h ich  lav lace u p  on  the tueial 
s tripp ing  ove i w h ich  the car d oo r closes).

By analogy, if the taking a urine sam ple for valid  purposes incidenta lly  rev cak'd signs 
ot d ru g  use. the  d is co very  o! d  ,i- sign*- w ou ld  not require  a separate* justifica tion under the 
fou rth  a m en d m en t But w here flu* purpose is to  search lot signs ol d ru g  use, and to adm in ister 
a d ru g  screen ing  lest to  the* u rine - am ple, d ie  st-ar»l» for signs o f  d ru g  use does tcq u irt i separate 
justifica tion .
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the fourth am endm ent requires that a search be reasonable.44 N orm ally , a 
search may not be conducted w ithout issuance o f  a  warrant upon probable  
cause:’ warrantless searches are per sc unreasonable ''subject on ly  to a few  
specifically established and well-delineated excep tion s.” 46 In T .L .O ..  the S u ­
preme Court held that searches o f  students conducted by school officials must 
meet a reasonableness standard.47

T.L .O . involved the search o f a public high school student's personal 
property by a school official.M 1'hc Suprem e Court rejected the state's argum ent

54 Srr t,.-.ndly  T e r rs  v. O h io ,  192 U .S .  1 (1967); E lk ins  v . U n ited  S ta tes. 364 U .S .  206 
(1959).

55. Sir C h a m b e rs  v . M a ro n e y , 399 'J .S  42. 51 (1970 ); nr generally Conlidgr, 403 U .S .  
443, Tiny. 392 U .S .  1; S eh m crb e r  v. C a lifo rn ia , 384 U .S .  757 (1966),

56. A 389 L  S . at 357. I n Coolidge, 403 U .S .  at 445, a lter q uo ting  this language from  
Katz, the C o u r t  wrote;

T h e  exceptions arc “ jealously and carefu lly  d ra w n ."  (Jfines v . U n ited  Sta tes. 357 
U .S .  493. 499 (1958).] and  there m ust be “ a show ing  b y  those w ho  seek ex em p tio n  

tha- the exigencies o f  the s itua tion m ade that co u rse  im pera tive.' [M cD o n a ld  
v  U n ited  States. 333 U .S .  431, 456 (19 4 8 ).] **[T|he b u rden  is on  those seek ing the 
exem ption  to show the need for it.”  [U n ite d  Sta tes v. Je ffe rs , 342 U  S  48, 51 (1 9 j  1 ).|

T h s  m ajor categories o f  excep tions arc:

I ;  searches w ith  probable cause  con d u cted  u nder exigent c ircu m stan ce s  su ch  that taking 
the tim e to  obtain a w arrant w ou ld  frustrate the purpose o f  the search, Schmtrin, 384 U .S .  757.

2t -ca rch cs  con d u cte d  w ith the valid  consent o f  the person being searched, S ch n c tk lo th  v. 
Bustam ante. 412 U .S .  218 (1973); n r  N .V . E n c c .  Law  5 912-a (M c K in n e y  S u p p . 1987) (p e rm its  
school authorities o f  ea ch  school d istrict to  sub je ct all students  in the d istrict in  grades seven  
through twelve at p ub lic  aral private schools to  urinalysis for the detection  o f  "da ng erous  d ru g s ,"  
w ith  the consent o f ea ch student's parent o r  guard ian );

3 > searches co n d u cte d  in ciden t to  a lawful arrest o r  fo r the xafctv o f  an arresting  o fficer. 
Chm,!. 395 U .S . 752: Tmy, 392 U .S .  I ; and

4 1 searches con d u cted  in a u n iq u e  setting w h ich  w arrants relaxing typical fou rth  a m end m en t 
p ro tectio ns .'su ch  as border. U n ited  Sta les v. V il lo m o n tc -M a rq u cz . 462 U .S .  579 (1983 ). and 
administrative- searches, C a m a ra  v . M un ic ip a l C o u r t ,  387 U .S .  523 (1967); nr dsn text n cro m - 
p anvine  notes 7 )-30. in fra Srr generally 68 A m . J u r .  2d, Starches and Snouts 35 37-59 (1973).

37 Bet rv I I .  (J . the cou rts  were split o n  the applicab ility  o f  the fourth  a m end m en t in 
pub lic schools; holding* ranged front inapp licab ility  o f  the fourth  a m end m ent to  a pp licab ility  w ith  
a full probable cause standard. Srr T.I..O., 469 U .S .  at 332 n.2

78 T h e  respondent T . L . O .  was a 14-vear-old student in a p ub lic high school svhn was 
caught sm oking cigarettes w id i a com p an io n  in the lavatory in  vio la tion  o f  a schoo l role T . L . O  
and her com pan ion  were taken to  the prin cipa l's  o ffice , svltr-re Assistant V ic e  P rin cipa l T h e o d o re  
C h o p in  k tries w ith them  I I. O . ' s  com p a n io n  adm itted  she li.nl vio lated  the school rule. Inn 
I 1 . 0  denied ‘ rooking in the lavatory  a nd  ila im cd  she d id  not sm oke at all M r  C l iu p ln k  

asked I 1 . 0  ' 1 m e in to  Ills o ilie r and  d em anded  to  see her purse H e  opened  the purse anti
lotind  a par* i - .garn ies. w h ich  In- rem oved  trout the purse and  held before T  L . O .  as lie 
.m  u ted  h r : Is.r.g W h en  he reaehril in to  the purse lor d ie cigarettes. M r < T o p h i ) .  also n o ticed  
a par *ag- : -gat-mr rolling papers, w liiili ill his e x p e iie m r  were ilose lv  assoi ialed w ith  d ie
use ot ititrm i.nia  M r  C h o p in k  proceeded  to  search the purse thorough!-., suspecting  there- m ight 
be turtln-r c - . u t e r . - t  d ru g  use l ie  d iscovered  a sm all a m o un t ol inai i|u.iii.i. a pipe, a iim iiher 
--I em pty  plat':. .gs. a suhsiaiiii.il q ii.in lilv  ol n io n rv  in n m -d o lla r  lulls, an m iles  ca rd  dial 
appealed  a i;-t ot students w ho  ow ed  I L i t  m oney, and  iw u  I r o n s  m ip liia lin g  I 1 . 0
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that the fourth ai .dinent applies only to searches conducted by law en­
forcement officials. C iting  Camara u. M r  licifial Cow/** the C ourt noted the 
fourth am endm ent has been held applicable to civil as well as crim inal a u ­
thorities. T he  C ourt also rejected the in loco parentis doctrine, which views 
school officials not as representatives o f the state but as paren tal surrogates 
who m ay claim  parental im m unity from the fourth am endm ent.

N oting  tha t what constitutes a reasonable search depends upon the context 
of the search , the C ou rt wrote that the standard  of reasonableness requires a 
balancing o f  the indiv idual’s legitimate expectations o f privacy and  the gov. 
c rnm en t's  need for effective m ethods to deal with breaches of public order. 
T he C ourt rejected the s ta le ’s argum ent tha t students have no legitim ate 
expectation o f privacy in personal property “ unnecessarily”  carried  into school:

A lthough this court m ay take notice o f the difficulty o f m ain ­
tain ing  discipline in the public school, today, the situation  is not so 
dire tha t studen ts in the school may claim  no legitim ate expectations 
o f privacy. W e have recently recognized that the need to m ain ta in  
o rder in a prison is such that prisoners retain  no legitim ate expec­
tations o f privacy in their cells . . . .  W e are not yet ready :o hold 
that the school and the prisons need be equated  for purposes o f the 
Fourth  A m endm ent.'"

O n the sta te 's  side, the C ou rt w rote of the strong interest in “ m aintain ing 
discipline in the classroom and on school g rounds . ” 61 T h e  C ourt noted that 
drug use and violent crim e in the schools threaten the m aintenance o f order 
in the classroom .

In balancing these legitim ate interests, the C ou rt dism issed a requirem ent 
that school au thorities obtain a w arrant before searching a student. T he C ourt 
also held that the requisite level of suspicion of illicit activity to justify  a search 
in a school setting  does not rise to the level of probable cause. T he C ourt 
w rote, “ the legality of a  search of a student should depend sim ply on the 
reasonableness, u nder all the circum stances, of the search .” 6- T o  determ ine 
the reasonableness o f a school search, the C ourt adopted  a  twofold test based 
on that set forth in Terry j>. Ohio.'* First, the search m ust be “ justified at its

ill (Icalin i; m arijuana. T h is  u v iiluncc was turm-il o v e r  to  tin- p o lice , a nd  T . L . O .  was b rought "> 
police headquarters, w here she con fessed  lu dcatini* m arijuana. D e lin q u e n cy  charges were hrouyh i 
again I I L . O .  try the state m  the Ju v e n ile  and D o m e s tic  R e la tions C o u r t  o f  M id d lesex  C o u n ty .  
T  L . O .  ro n te n d id  that M r  U h o p lick ’s search o f  her purse vio la ted  the fourth a m end m en t and 
m oved  to  suppress the ev iden ce  found  in iter p urse  and  the con fess ion , w h ich  she  .tripled was 
tainted hs‘ the search

V). SX7 U .S .  523 (I'.lliT).
fit), n o  . Il>;i U  S  at M i l - i n

t i l.  Id at t.t'l.
f,2. Id  at t i l
l i t  392 U .S .  I. i l l  ( I ‘d i7,
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inception .” 6* “ U nder o rd inary  circum stances, a  search of student by a 
teacher o r o ther school official will be ‘justified  at ;'s  inception' when there 
are reasonable grounds for suspecting that 'h e  search will tu rn  up evidence 
that the student had violated or is v io lating  either the la v  o r the rules o f the 
school.” 6-' Second, the search, as actually conducted , must be "reasonably- 
related in scope to the circum stances which justified  the interference in the 
first place.” '* In  the C o u r t’s words: * * (A ) search will be perm issible in its 
scope when the m easures adopted are  reasonably related to the objectives of 
the search and not excessively intrusive in light o f the age and  sex o f  the 
student and the nature o f  the in frac tion . ” ' 7 U n d er this standard , the C o u rt 
held the search at issue was reasonable.

V I I .  C o m p u l s o r y  U r i n a l y s i s  o f  P u b l i c  S c h o o l  S t u d e n t s  V i o l a t e s  t h e  

A'ew Jersey u. T .L .O . R e a s o n a b l e n e s s  S t a n d a r d

A. C om pulsory U rinalysis Is N ot Ju s tified  at Its Inception

T he  Hecton High School proposal was not based on individualized sus­
picion of particular students but on a  genetalized  suspicion that some students 
were using drugs an d /o r alcohol. A lthough some o f the language in T.L .O . 
seems to contem plate that individualized suspicion is part o f the reasonableness 
standard ,'"  the C ourt did not decide the question  since there was individualized 
suspicion of the student involved. In a footnote, the C ourt wrote:

We do not decide w hether individualized suspicion is an essential 
clement o f the reasonableness standard  we adopt for searches by- 
school authorities. In  o ther contexts, how ever, we have held that 
although “ some q u an tum  o f individualized suspicion is usually a 
prerequisite to a constitu tional search o r seizure).]. . .the Fourth 
A m endm ent imposes no irreducible requirem ent of such susp ic ion ."  
Exceptions to the requirem ent o f individualized suspicion are gen ­
erally appropriate only w here the privacy interests im plicated by a 
search arc minim al and  w here " o th e r  safeguards”  are available " to  
assure that the ind iv idual’s reasonable expectation of privacy is not 
‘subject to the discretion o f the official in the field . "

In Otlenhcini, the school district argued  that no individualized suspicion was 
required because all s tudents w ould be tested under the proposal w ithout

m. i t. it uiii u.s. at in .
(»j. h! 1 JI 12 (luoYiiiitr o m itted )
(»f». h i at i l l  (<1110(1111; ’IV rry  \ O h io .  W J  U .S .  I. < 1 *«»»7>»
67 4b‘i U  S  .u .M2.
hrt. Sfr ttifitej u*\t •uriim p.iuvm i: noli* 6f»
(»’». U  S. ai M2 n M (m .u io i  o m itte d )
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discretion vested in any school official.’ 0 T he  proposal avoided the problem 
o f discretionary testing, how ever, not by ir>' .Ruling saleguards, but by sub­
jecting  all students to the test. A bla-.iset search, which presents serious 
constitutional problem s,”  can hardly be characterized as a  safeguard against 
potential abuse of discretion.

The Fourth Amendment in Unique Settings

Since the proposal did not follow a standard of individualized suspicion, 
the highly intrusive nature  of urinalysis ’ proved constitutionally fatal. In 
fourth am endm ent cases where a reasonableness standard has been applied 
because o f the unique setting of the search.”  courts have frequently upheld 
searches despite the lack of individualized suspicioi. where there was both a
strong state interest and a low degree of intrusivcness.'* In United States v.
V illam onte-M arquezfor instance, the Suprem e C ourt held that customs officers 
could board  offshore boats without reasonable suspicion, given the govern­
m en t’s interest in de terring  and apprehending smugglers and provided that 
the in trusion is lim ited to a “ brief detention where officials come on bon’d, 
visit public areas o f the vessel, and inspect docum ents," '' and where neither 
the vessel nor its occupants are searched. In United States i. Mariinez-Furrte,"

;(). O d e n la im  v . Ca r ls ta rh -E . R u th e r fo rd  Regional S ch o o l D i s c .  211 N .J . Sup er 54. 59, 

510 A . 2d 709, 711 (1985).
71. Set Yb a rra  v. Illinois, 444 U .S .  85 (19/9); D a vis  v. M ississippi. 394 U .S . 721 (1969).

72. See supra note 48 and a ccom p an y ing  text
73. Set supra note 56. T h e  o ther m ajor exceptions to  the w arrant requirem ent provide no 

g u id a n ce  becau se  o f the factua l d ifferences. T h e  Becton  H ig h  S ch o o l d rug  screening proposal svas 
not to  he co n d u cte d  u nde r exigent c ircum stan ces w ith p ro h ih lc  cause, nor con d u cted  w ith  the 
va lid  con sen t o f  the students, no r con d u cted  incident to  a lawful arrest.

74. U n ite d  States v . V illa m on tc-M a rq u ee . 462 U .S . 579 (1983): U n ited  States v  M artinez- 
F u c r l c ,  428 U .S .  543 (1976); U n ited  Sla tes v  A lbarado . 465 F,2d  759 (2d  C i r .  1974).

E v e n  i f  the d icta  in  Shtrnar.tr, rtf supra r.ote 48. were a ccepted  as to  the low er degree o f  
u trusiveness o f  u rina lysis com pared  to  bod-, cavity  and  strip searches and searches w here an 
actua l in tru sion  beyon d  the body 's  surface o ccurs , these cases w ould not p rov ide  support for the 
con stitu tiona lity  o f com p u lso ry  urinalysis. T h e  d e cree  .1 tr.trusiveness in these cases svas low er 
than urina lysis even  u nde r the Shorrnar.tr v iew  I n  I'llfcrnunlt-Marqutz and MarlsntZ’Futilt, there was 
no  searc h o f  the person. Albaratto dtd invo lve  a search ot the person, but the degree o f  intrusiveness 

was low er than  that o f  urinalysis:
W h ile  the  m agne tom ete r m av lie • ‘in e f f ic ie n t"  in that it searches every  passenger,
balan ced  against th is is d ie absolutely m in im al invasion o f p r iva cy  invo lved. There-
is no  deten tion  at all: there is nil “ p rrt m g in to  an ind iv idua l's  private lilc  and 
though ts  . . "  T h e  passing th rough a m agnetom eter has none o f the indignities 
in vo lved  in fingri p rin ting , paring o f a jars- :i‘ s fingernails o : .1 T h e  list- ol the 
d ev ice  does not a nnuv . fiieho-n  or h m u d u ’c those w ho pass th rough ;t N ot even  the 
at o v a tio n  o f  the alarm  is cause tor ro re crn . because such  a large num ber o f persons 
m av  a ctiva te  it in  so m an v  svass N o  stigm a >r susp icion  ts cast on  one m erely th rough 
the possession ol som e small metallic * b i t ’ t 

Atlxiicrtn. 495 1 .2d ai 8(16 (c n a t i o n s  om itted ' iquo-m g  Dav.e -. M ississippi. 391 U  S  7 2 1  ( 1 9 6 9 ) .

7 5  4 6 2  U  S  5 7 9  (191 3  ( i

76 1,1 a i 592
77 I ' l l  U  S  413 (1976,

the Suprem e C ourt held tha t fixed border control checkpoints need not be 
based on reasonable suspicion n o r on any individualized suspicion that a 
vehicle contains illegal aliens, since visual inspection is not very intrusive and 
the need to m ake rou tine checkpoints is great. In United Slates v. Albarado,'" 
the Second C ircu it held reasonable the use o f  m agnetom eters at airports without 
any individualized suspicion, given the absolutely m inim al intrusion and the 
great threat o f hijacking.

W here there is no individualized suspicion and a high degree of in tru ­
siveness, how ever, courts have held searches unreasonable despite the existence 
o f a governm ent interest. In  United States v. Brignoni-Ponce,'" the Suprem e C ourt 
held random  stops of vehicles in border areas unreasonable, on the grounds 
that they arc  m ore in trusive and discretionary  than  fixed checkpoint stops. 
In Hunter v. Auger,"1' the E ighth C ircu it held unconstitutional strip  searches of 
prison visitors based on unsubstan tia ted , anonym ous tips.

The Fourth Amendment in Prisons

T he only precedent that m ay be found for a search that is highly intrusive 
and without individualized suspicion is in the case o f prisoners.11' In T .1 ..0 ., 
the Suprem e C ourt expressly stated  that it would not equate students and 
prisoners for constitutional purposes.*’ T h ere  is a legitim ate state interest in 
m aintain ing  o rder in both s -bools and prisons, but the analogy stops there. 
Tn a prison, security  is a  p a t, m ount concern, and  little o r 110 effort is directed 
tow ard creating a learn ing  env ironm ent. Prisoners arc stripped o f m any con­
stitutional protections after being accorded due process o f law. Surely, even 
the most pessimistic observer o f the state o f A m erican schools would not 
advocate that school au thorities regularly subject students to body cavity 
searches, as prison au thorities m av prisoners.

78. -49.4 F . J i l  799 (2 d  C a r  1974).
79 422 U .S .  873 (1975 ).
86 672 F.2 il 66 8  ( 81I1 C i r  19(12).

81 Bell v W o lfish . 44! L  .S. '2li (19 7 9 ), held reasonable body cavils- searches ol prisoners 
con d u cted  a fter eve ry  co n ta ct visit w ith .1 p erson  from  outside the institution Ju s t in -  K ehn q ius i 
w rote fur the C o u r t  that " w id e  ranging  d e fe re n ce "  should  be a ccorded  policies that prison 
authorities d eem  necessary lo r  seeu ritv  purposes. W h ile  lie a cknow ledged  that prisoners d o  retain 
som e constitu tiona l rights, lie no ted  that seen 1 it'  con sidera tion s  m av require  " lim ita tion  or
re tra ction"  o f  those rights B a la n cin g  the se u ir itv  interests ol the prison against the d im in ished
p ru n es  interests ol (h e  prisoners, (lie  C o u r t  held the b od v  ra v tiv  s ca n  Ites co u ld  In- to n d tn ii-d  
o n  a stand.ttd I- loss 1ub.1l lie cause . T h e  C o u r t  d id  not rle teirnu.e what standard  ol susp icion  
the In ids cav ils  searehe- d id  m eet, tint it is at least a rguab le  that, d not m disid ii.ih/rd  M o p ino n . 
t h e e  were reasonahli g rounds to. susp icion  G iv e n  tin well knossn prob lem  ol >ontraband 
sm uggled into prisons, the m ere  last that a p it-n iter has had io n ia il  w ith an outsider cou ld  la 
siessed ,u  a scrtirits  risk, fu r th e r , ‘he bods tnsuts searches sseri- not cotiipu lsi -s- A  prisma 1

I m ild  avoid the searches Its not re ce iv in g  visitors. R e a lism .tils , less p rtsou cis  rou ld  be e s p e m d  
m  m ake such a 1 hn ice , b u t svilh co tup tilso rv  im ti.il-.sis rs i-n  tin- possiluliis ot avo id ing  lie .e a n li 
w ithout .<lliii.il san ctions is not ptesi-ut

82 s.. supra r e '1 a n  o u tp u ts  m g  no te  1,9
K t M i,  411 U  S  4211
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Urinalysis in Public Employment

In the public em ploym ent context, compulsory urinalysis has been held 
unconstitutional in the absence o f individualized suspicion . ' 4 While these eases 
may be distinguished from Odenheim on the obvious ground that adults were 
involved,' strik ing  down the proposal docs not imply that students and adults 
are on equal constitu tional footing. Indeed, the concerns addressed by com ­
pulsory urinalysis for public employees are quite different from those embodied 
in the R ector H igh School proposal. In the cases where urinalysis of public 
employees has been upheld , in addition :o individualized suspicion based upon 
objective fact, there was also an im m ediate, direct safety concern.8S Such 
concern is far m ore a ttenua ted  in the case of students.

Sniffing Dog Cases

Finally, p rc - jT.L.0. cases involving the use of sniffing dogs by school authorities 
to detect d rugs provide a precedent for the unconstitu tionally  of the drug 
screening proposal. In  Horton v. Goose Creek Independent School District," the Fifth 
C ircuit held canine inspection o f students’ persons a search under the fourth 
am endm ent, which is not justified  by a need to prevent abuie o f drugs and 
alcohol when th *ro is no individualized suspicion/" T he court saw the school 
as a special situation u nder the fourth am endm ent and applied a reasonableness

84. N ationa l T r e a s u ry  Em p lo y ee s  U n io n  v . V o n  R a ab . 649 F .  S up p  i r ) ( E  D . La  1986) 
(federal cu s to m s  w orkers); L o w o n i  v. C i t y  o f  Ch a tta n o o g a , 617 F. Sup p . E  D  Te rm  1936) 
(fire  fighters); C a p u a  v . C i t y  o f  I’la iniield, 643 F . Sup p . 1507 ( D  .s .J I9r-‘ p o lice  officers and 
fire fighters): J o n e s  v. M cK e n z ie .  628 F .  o tipp . 1500 ( D . D . C .  1986) <s.hvd b us  a ttendant); 
M r D o n d l  v. H u n te r ,  612 F . S u p p . 1 1 2 2 (S .D .  Iow a 1985) (prison  em ployees P a tchogu c-M crifo rd  
C o n g re s s  o f T e a ch e r s  v. B oard  o f  E d u c . .  119 A . I ) . 2d 35. 5U3 X  \  S.2ci i :- * 1 *>86» (tr .vh ers ): 
C a ru s o  v. W a rd . 133 M is c . 2d 544. 3t)G N .Y .S .2 d  789 (Su p . C t  1986) o t ix - . iz v d  crsrne bureau 
o fficers ); C i t y  o f  Pa lm  Bay v . B a um a n , 475 So . 2d 1322 (F la . D ist. C :  A p p  I9h5i (po lice  
o fficers and  fire fighters).

85. A llen  v. C i l v  o f  M arie tta . t>0i F . S u p p . 482 tN . l ) .  G a . 1985) tcrr.i! sees w ho worked 

:r. hazardous h iy b  voltage area observed  using  drugs b v  u n d e rro v cr  agent a n -  r.r-rm er; correlation 
betw een those em ployees and  ' u nex p la ined "  a cc id en ts ); D ivis ion  241 Amide*.'.", i v d  T ra n s it U n ion  
*. Siim y. 538 V '2d 1264 (7 th  C i r . ) .  cert, denied, 429 U .S .  1029 (1976) (pu b ).' • .• drivers required 
to subm it to  b lood  or u rin e  tests fo llow ing invo lvem en t m  a serious acrid '-:.• r w hen suspected 
o f  be in i* in tox ica ted  or u n d e r  the in flu e n ce  ol d rugs). T u rn e r  v Fraternal O rd e r  ol Police. 566 
A  2d 1005 ( D . C .  1985) (regu la tion  tliat recp iirrd  po lice  to subm it to  u rina l*! • w hen "suspected  
o f d ru g  u se"  held  facialIv con stitu tio na l).

T h e  regula tion  in Turner also required  police to  subm it to nn na lv .i*  ?• *h»‘ d iscretion  ».*f a 
m em b er o f the B oard  o! P o lice  and  l ire Su rg eo ns  *1 his p.u t of the r c e u L *  -  .%as not a' issue
.r. the case, b u t th e  cou rt w io te  that it was not in«'insistent with t: • .•• • Mew tl: *r d ie
r' ^uhitton conteM tphtted reasonable, o li je d r .e  suspicion

C a se s  u p h o ld in g  the d o tu issa l of p ub lic  e inp ln\ c*s  fo r i n  d o  • • • u j .j: j ’.‘. •*.•
;.*oi>l\ed In all mde. ith i.ihzcii M i-pu ton a nd  m i mu* »al<r o m o n * .*  f \ • • • • • N appe*. •* »J I
>uj*p. 1181 (N  D  t «.i I«!«♦,) (fire  tighter unpin an d  m  d ep rrt ::n n t u • . a <•: drug  i **«■»
K m c  ' M t M a k e n s , 11ft̂  .\ I .) 2d 35 i. 5 0 1 N  5 S  2d ‘>79 ir«.,» r*.<»i; c c :. -r* u u m o  d
know n o iu c  lo ca tio n )

19.  t i ‘Ml I 2 d  I ; •»  C n h  C i r  1 9 8 2 ) .  ,ert deni ,d .  P i *  U  S  i2 « » 7  I ] '• '
117 I o  •tii |onrs \ l.atexo  Im lep. S« fiool |)is| }'•'» | 'supp 2 . ; ! I i \  I
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standard to the search. Following New Y ork precedent,*ui the court held that 
the lack of individualized suspicion m ade the search unreasonable and  u n ­
constitutional.

Doe v. Renjroui** held that canine inspection of s tu d en ts’ persons is not a 
search. T his decision has been widely criticized .’*1 T h e  court relied on the in 
loco parentis doctrine, which T.L .O .  explicitly re jected ,91 and  on precedent 
holding that canine inspection o f property is not a  search.9*’ In any event, Ren/row 
does not provide support for the constitutionality o f urinalysis because the 
cases un iform ly ' hold that taking a urine sample is a search. T he  Horton 
rationale, on the other hand, applies w ith equal force to urinalysis. W hether 
a sniffing dog, a urine lest, o r some o ther m eans is em ployed, students should 
not be subject to a highly intrusive procedure without individualized suspicion 
on the ground that schools have an in tetest in com batting  a general d ru g  
problem.

B. C om pulsory Urinalysis Is Not R easonable in Its Scope

T he scope o f a search is not a completely separate consideration from 
the initial justification for it. As discussed above, courts will uphold a search 
that lacks individualized suspicion where the search is not highly intrusive 
(or, in other word* is lim ited in scope). Leaving aside the issue o f indivi­
dualized suspicion, .arch  is reasonable in its scope u n d er the T.L .O .  standard  
when the m easures adopted are 1) “ reasonably related to the objectives of 
the search , ” 95 and  2) “ not excessively intrusive in light o f the age and  sex 
of the student and the nature o f the in frac tion .” 9*

88. B r lln icr  v . L u n d ,  438 F . S u p p . 47 ( N .D . N .Y .  1977) (s t r ip  sea rch  o f  en tire  class o f  
fifth graders to  find allegedly stolen S3 held  unreasonable).

89. ^475 F .  S u p p . 1012 (N .D .  Ind . 1979). rrv'd in part, 631 F  2d 91 (7 th  C i r  1980) (p e r  
cu r ia m ), cm denied, 451 U .S .  1022 (1981).

90. /: £ , Justice B rennan's  dissent from  the  denia l o f  certio rari in  Renftou, 431 U .S .  1022.
N ote, The Constitutionality of Car.ine Starches :n the Clatsroom, 71 J .  C h im  L .  &  C r im is o io o s  39 
(1980): C o m m e n t.  Search and Saz- in Public Schools. Are Our Children's Rights Going to the lh g \?  
24 S t  L o in s  U . L  J .  119 (1979).

In H o rto n  v. G o o se  C reek  Indep. S ch o o l D is t .,  690 F.2 d  470. 477*78 (5 th  C i r .  1982) cert 
denied. 463 U .S .  1207 (1983). the cou rt o ffered  the possible d is tin ctio n  that in  Renfwir there was 
no  ev idence  the dogs actually tou ched  the students, w h ich  cou ld  exp la in  w liv  the Renfrntr cou rt 
considered  dm* sniffing a m in im al intrusion . A  rationale o f  " p u b lie  sm e ll."  analogous to the
"p la in  view "  d octr in e  [>ie supra note 33). co u ld  also exp la in  the Renjrou result. .SVr Horton. 690
F  2d. ai 477. N either explanation, how ever, co u ld  apply to  urinalysis

9 1 See supra text following note 39.
92 T h e  m ajority  view is that dot; sniffing  of ob jects  is not a search. \*e Horton, 6»iii F .2 d  

at 176. but Renjtnii is the onlv rase to  bold dot; sniffing  o f  peop le is uni a search  Th is  ic fle c ts
the ijreatrr p rotection  afforded by the lou itli a m end m en t to  p riso ns  ra ther than th in t's See iiprn 
te\» a< i ntiipanym g note 52 ,

9 ; 169 U .s  at 312
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In Odenheim. the trial judge ju n d  that the Becton High School proposal 
was not reasonably related in scope to the circum stances offered to justify it.* 
Like o ther courts ,96 the judge suggested alternative measures more reasonably 
related in scope to the school d is tric t's  objectives. For instance, a New Jersey  
statute already  perm its school officials to exam ine students suspected of drug 
use.9; T h is  law  requires all school personnel to report any student who appears 
to be intoxicated o r under the influence c ’rugs, and school personnel are 
shielded from  any resulting civil liability.9" Based on statistics indicating that 
only 5%  o f  students sought counseling or inform ation about drugs last year.

95. 211 N .J .  Sup e r, at 61. 510 A . 2d at 713.

96. See, e.g., H u n te r  v . A u g e r . 672 F .2 d  668, 676 (8 th  C i r .  1982); D elaw are \ Prouse.
440 U .S .  648, 663 (1979).

97-. N .J .  S t a t .  A n n .  $ 18 A :4 0 -4 .1 (W e s t Sup p . 1986) provides:

W h e n e v e r  it shall appear to  a n y  tea ch ing  stall" m em b er, s choo l nu rse  o r  other ed u ­
ca tiona l personnel o f  any p ub lic  s choo l in this Sta te that a pupil m ay  he u nder the 
in fluen ce  o f  a con tro lled  dangerous sub sta nce  as «.-.•fined in  P L .  1970. chap ter 225. 
section  2 ( C .  24:21-2) o r  any ch cin ic.il  o r  chem ica l co m p o u n d  w hich  releases vapor 
o r fum es cau sing  a con d itio n  o f  in tox ica tion , inebria tion . excitem ent, s tupefa ction , or 
du lling  o f  the bra in  o r  nervous system  in clud ing  but not lim ited  to  glue con ta in ing  
a solven t having  the p roperty  o f  releasing toxic vap. rs o r furnes. as defined  in P L  
1965. chap ter  4 ! ,  section 1, ( C .  2 A : 170-25.9) taken for purposes o ther than the 
trea tm en t o f  sickness o r in ju ry  as prescribed  o r  adm in istered  by a per on d u ly  au ­
thorized  b y  law  to treat the sick and in ju red  hu m a n  beings, such as tea ch ing  staff 
m em b er, s ch oo l nurse o r  o the r  cducao'ona l personnel shall report the m atter us soor.
as possible to  the  school nu rse  n r  m ed ica l inspector, as the  case m a y  be and  to  *r.r
prin cipa l o r, in his absence, to  his designee. T h e  prin cipa l o r Ins designee, shall 
im m ed ia te ly  no tify  the parent o r  g ua rd ian  and  the superin tenden t o f schools, il there 
be one. o r  the adm in istra tive  p rin cipa l and arrange for an im m ediate exam ination ' :  
the n u p il b y  a  d o c to r  selected  b y  the  parent o r  g ua rd ian, or i f  su ch  d octo r  is r .v  
im m ed ia te ly  available, by  the m ed ica l insi^ cto r. if he is available. I f  such  d octo r  or 
m ed ica l in sp ector  is not im m ed ia te ly  available, the pup il shall be taken to ’he erner. 
roorn o f  the nearest iiospii.il for ex a m in a tion  a ccom p an ied  by a m em ber o f the si * • 1 
sta ll designate J  b y  the prin cipa l and  a parent o r  guardian o f the pup:! if avails:..
T h e  pup il .shall be exam ined  as soon  as possible for the purpose  ot d iagnosing  wheth*. * 
o r not the pup il is tinder such  in fluen ce , A  w ritten report o f said exam ination  shill 
be fu rn ished  w ith in  24 hours b y  the exam in ing  physician  to  the parent o r guard.i*. 
o f  the pupil and  to  the s ig ierin tcn ticn t o f  school*; or adm in istra tive prin cipa l If 
i.iagnosis is positive, th e  pup il shall b e  retu rned  i<» his borne as soon as possible a r.: 
appropria te  data shall he  fu rn ished  to  the lX *pan tnen t ol H ea lth  pur-u.in t to 
“ C o n tro lle d  D a n g erou s  Sub s ta n ces  R eg is try  A c t  o f  197U". F L  1976 * hapter 

( ( ’ 2 6 :2 0 -1 7 . et seep). T h e  pupil shall m u  resum e aftend.ir.ee at sf'r. "I until rv 
subm its  to  the p rim  ip.tl a w ritten  report re itify in e  that he is phvs*call*. sr.d m e n * : 
able t .» re tu rn  thereto, vvhir.li repot t shall In- prepared  bv  I n s  p’\*sou«d *»iiaf:. “  
m od .ca l insp ecto r ot the physu t.ui w h o  exam ined  h im  pursuant to tie i r v i s i o m  
th u  a ct.

98 N J  S i m  A n n  $ 18A Id-1 2 (W e s t S u p p  1986) h ; addnion. W  «| \ S-: -,m<l.
•42*1 U S  :«IM (1975), held that m Im o I n lticia ls are entitled I" g*'*ei fault m,::<'imtv ?: u%;!
li.ihilitv
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ii appears m ore reasonable to  exam ine select students ra th er than  the en tire

student population.
In Annble n. Ford,99 the first prong  o f the T.L.O . test was satisfied because 

there was individualized suspicion o f the public high school student who was 
required  to  undergo urinalysis.10" T he m easure failed, how ever, to satisfy the 
second prong of T. I. 0. for two reasons. First, the court found that the objective 
of the search was to determ ine w hether the student had  used m arijuana  while 
at school.'9' T h e  court wrote that the school's interest as described 'a  T .L .O .'"1 
did not perm it regulation o f off-campus student conduct unrelated  to the 
m aintenance of discipline in the classroom .10’ Since urinalysis does not d e ­
term ine when a substance was used, the m easure adopted w as not reasonably 
related to the objective J  the search . " '4 Second, the court found that requ iring  
a  student to disrobe from the waist down while an adult official watched the 
stude-.t urinate  into a tube was excessively in trusive . 105

Like the m easure at issue in Amble, the Becton H igh School proposal 
failed to satisfy the second prong of T.L .O . and, on that g round alone, was 
unconstitutional. A t first blush, it m ay seem uSat the second prong posed less 
o f an  obstacle to the proposal than  the first; after all, the taking o f a u rine 
sample need not be as intrusive as it was in Anable. 100 It is also possible til.' t 
another court could take a b roader view of the objective o f a  search for 
evidence o f  d rug  use than did the Anable court, so that urinalysis w ould appear

99. N o . 84-6033. slip op. (Ju ly  12, 1985), modified, slip op . (V V .D . A rk . Sep t. 5. 1985).
100. T h e re  was circu m stan tia l and testim onial ev idence that the studen t p la in tiff had sm oked 

m arijuana in the g in s ’ room .
101. Anable, slip op, at 41 (Ju ly  12, 1985).
102. See supra text a ccom p a n y in g  no te  61.
103. Anable, slip o v  at 40-41 (Ju ly  12. 1985).
104. ( T j l i c  co u rt co n c lu d e s  that use o f  the test is not reasonab ly  related to  the 
m a fn tcn a n rc  o f  o rd er and  security  in the schools no r to  the preservation o f  the 
educationa l en v ironm en t anti processes. T o  the  extent that the  test a nd  po licy  a ttem pts 
[sir] to  regulate ou t o f  school c o n d u c t  in n o  way a lien in g  the schoo l setting  o r  the 

learning process, ic  test and p o licy  are im proper.
T i m  is not to  im ply that su ch  ail ob jective  is *tot ’amiable. C e r ta in ly  it w ou ld  

lie beneficia l to  the vast m ajority  o f  students w ho  no  not use d ru g s  o r  a lcohol, even  
at hom e o r  on  the streets, to  segregate users from  the halls o f  ed u ca tio n  . . . 
N onetheless, su ch  co n d u ct is w ith in  the realm  o f  p iren ts  am i law en fo rcem en t o flic ia h , 

nor teachers and  education.;* adm in istra tors
S u ffice  it to sav th.it use o f  the E m u  im m unoassay test, how ever nob le its purpose, 

reai lies beyond  the  perm issible boundaries o l a u th ority  o f school o lljcia ls.

Id at 41
I '»*» Id  .u 41-42.
Jot). T in *  test taker t e n  be caught ill u caleli-22 Less superv is ion  o f the tak ing  ot the 

urine sam ple increases the op portu n ity  for the sub ject to p rovide  a “ r lea n ”  sam ple , w h ich  
oh*. imi*|y com prom ises the  reliabilitv o f tin* lest result. .W  note 117 and .u io m p a iiv m g  text 
I ur ’-sam ple, in la w vorn  v ( liiv  o f  C ha tta no o ga . 617 l: S u p  p. 975. 87" (F. 1) ‘F in n .  1986). 
th»* tire departm ent c la im ed  that pat d w n searches ol lire lightets  vv'*re justified b ecause  som e 

ollegedK la iin -d  d e a n  u rine sam ples in balloons their pants.
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a reasonable m easure. It is arguable, for instance, that student d rug  use off* 
as well as on-cam pus affects the learning environm ent in the classroom . 
H ow ever, even w ithout the close supervision that occurred  in Anable, it seems 
impossible to characterize the taking of a urine sam ple as "n o t excessively 
in trusive ,”  considering the court decisions holding urinalysis to be highly 
intrusive and  the availability o f  less intrusive m easures. M oreover, courts m ay 
well be receptive to a concern for the psychological effects o f urinalysis on 
im pressionable adolescents, given the Suprem e C o u rt's  recognition of the 
im portance of protecting the rights o f studen ts . 107 C ertain ly  d ru g  use is a 
serious infraction, but where the possibility of discovering a violation is highly 
speculative, it does not seem w orth subjecting all studen ts to the indignity  o f 
urinalysis in o rder to discover the d ru g  users.

V III. D u e  P r o c e s s

T h e  Odenheim ju d g e  ruled on the basis o f  state law  that the Becton High 
School proposal violated due process.,cn H ow ever, the studen ts’ due process 
claim  is also m eritorious under federal law.

T he lirst step in a due process case is to determ ine w hether the state has 
deprived the claim ant o f a constitutionally protected liberty or p roperty  in­
te re s t.,0,> In Coir v. Lopez,"" the Suprem e C ourt held that suspensions o f ten 
days o r less entitle students to due process because such suspensions deprive 
students o f their state-created property  interest in public education and  their 
liberty interest in reputation . Since the Becton H igh School proposal perm itted  
exclusions o f  indefinite du ration , there is an even stronger claim that protected 
property an d  liberty interests w ere im plicated . " 1

107. See T in k e r  v. O c s  M o ines  Inrirp . C o m m u n i ty  S ch o o l D is t ..  393 U .S .  503, f i l l  (1909 ); 
She lton  v. T u c k e r ,  364 U .S .  479, *187 (1980 ); Sw eezv  v . N ew  H am p sh ire , 354 U .S .  231, 250 
(1957 ); W est V irg in ia  State.* Bd. ol E d u c .  v. Ba rnette , 319 U .S .  824, 837 (1943),

108. O d e n h e im  v. Carlsta tlt-K . R u th e r fo rd  Regional S ch o o l D is t ., 211 N .J . S u p e r  54. 61- 
62. .510 A . 2d 709. 713 ( C h .  D iv .  1985).

109. T h e  (n iittren th  a m end m ent p rovides, in relevant part: ” (N Jo r  shall any  Sta te deprive  
a n y  person  o f  life, liberty , o r  property, w itho u : d u e  process o f  law . . . U .S . C o n s t , am end . 
X I V ,  < I.

111). 419 U .S .  565 (1975).

111. It co u ld  he argued  that the con fiden tia lity  p rov is ions in  the proposal, n r  uifira text 
a cco m p a n y in g  notes 25*26, preven ted  any dam age to .i studen t's  repu tation . In (A m , 419 U .S .  
at 574*75 (fo o tn o te  om itted ), the C o u r t  w io te :

S ch o o l authorities here suspended appellees from  sch oo l for period*, o f  tip to  IB  days 
based o n  charges u l iiiisi otu iuei. It susta ined  a nd  i••corded, those cha rg es  co u ld  seriously 
dam age the students' standing w ith  their fellow pup ils a nd  their teachers as well is 
in tcr le ie  w ith  later o p pn ttun ilies  for h ig her ed u ca tio n  a nd  em p loym en t It i> apparent 
th.it the cla im ed  tight o| the S ta te  to  d e te rm ine  unilaterally  and w ithout p rm ess 
w hethri tli.it m iscon du ct has o ccu r re d  im m td in lr lv  collides w ith  the rn p iiie m e n ix  ot 
tlii* C o n s ti tu t io n

H o w eve r , an ind 'Tm iie  . A llusion Irom  schoo l, by itsell. is I.it m ore likely to t ause a student
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T h e  next step in a  due process case is to determ ine “ what process is 
d u e ." 11-' In  Goss, the C ourt held that due  process entitled the students to 
w ritten notice of the charges against them and  the opportunity  to participate 
in an inform al hearing, bu t added: "L onger suspensions o r expulsions for the 
rem ainder o f  the school term  o r perm anently, m ay require  m ore formal 
p rocedures . ” " 3 In  a later case involving dismissal o f a student for academic 
(as opposed to disciplinary) reasons,"* the Suprem e C ourt held that no hearing  
was required  because a  decision to  dismiss for academic reasons is more 
subjective than  a decision to dismiss for disciplinary reasons, where a hearing 
m ay help to resolve disputed facts. Regardless of whether exclusion of a student 
on the basis o f a  positive test result is characterized as a medical o r as a 
disciplinary m easure (discussed in Pans III and IV ), some type of hearing is 
appropriate because w hether a student is using drugs is a factual issue. T he 
Becton H igh Scho-1 proposal did provide notice and an opportunity  to p a r­
ticipate in an informal hearing to  students who tested positive, so the issue 
becomes w hether m ore was required.

In Mathews v. Eldridge,"'' the Suprem e C ourt aniculatcd  an approach for 
determ ining w hat procedural safeguards are  required in a particular setting. 
T h ree  factors a rc  to  be considered: (1) the private interest that will be affected 
by the official action: (2) the risk of an erroneous deprivation of such interest 
through the procedure used, and the probable value, if any, o f additional o r 
substitu te procedural safeguards; and  (3) the governm ent's interest, including 
the function involved and the fiscal and adm inistrative burdens that the 
additional o r substitute procedural requirem ent would en tail. " 4

C onsideration  o f the Mathews factors supports the need for a more formal 
hearing than that allowed by the Becton H igh School proposal, so that students 
o r their representatives m ay introduce evidence and call witnesses as to the 
i'-accuracy o f  the test, extraneous factors that may have influenced the result, 
u, studen t’s non-involvem ent with drugs, and other relevant inform ation. 
T h e  interest affected by a studen t’s indefinite exclusion from school is a  strong 
one, as the Suprem e C ourt recognized in Goss. T he risk of an erroneous 
deprivation of that interest is significant because of the real possibility of an 
inaccurate test result when, as under the proposal, no confirm atory test is

repu tationa l dam age than is a 10 d a y  suspension. A  lone ca p  in a student's ed uca tion  is q u ite  
d ifficu lt to  hide. .SVr oho Ingraham  v  W righ t. 430 U .S . 651 <1977; (ho ld ing  that the use o f  
(o rp o ra l p un ishm ent in pub lic  schools im plicates a protected  liber:*, interest, but that due process 
does not require no tice  and an op portu n ity  to be heard prior to  the punishm ent i

112 M o rr ise v  v  B rew er, 498 U  S  47 2 . 481 (I9 7 j»

113 419 U .S .  at 581
I I I .  B oa rd  o f C u ra to rs , U n iv .  o f  M o  v. H orow itz . 4 *“ U  > 78 2978) {respondent

d ism issed  Irom  m ed ica l school because o f  her p oor pertorruance :n the clin ical p rog ram )
115. 424 U .S . 319 I97ii> (e v id rn ti .m  hearing held r.ot v- be required  before term ina tion

ol d isab ility  benefits).
110 Id  at 335
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perform ed . 117 A m ore form al hearing  is likely to present a m ore accurate
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117. A lth o u g h  th e  te ch n o lo g y  o f  u rina lysis is b ey o n d  the scope o f  th is N ote, som e b ackground  
on  the c o m m o n  tests fo r  m ariju an a  use is usefu l. T h e  m a jo r  m ethods o f urinalysis for the de te ction  
o f  m arijuana  a rc the  en zy m e  im m unoassay  te ch n iq u e  ( E M I T ) ,  rad io im m unoassay, and gas 
ch rom atography/m ass sp e ctro m e try . See S ch w a r tz  &  H aw ks, Laboratory Detection o f Marijuana Use, 
251 J .  A . M .A .  788, 789*90 (19 8 5 ). T h e  E M I T  test is m ost w idely  used  because o f  its relatively 
low  cost and  s im p lic ity . T h e  m a n u fa c tu re r  con sid e rs  the E M I T  test 97-99%  a ccura te , set Syva  
C o . ,  “ F a c ts  A b o u t E M I T  A ssays fo r D r u g  T e s t in g  ’ (u n d a ted ), but som e studies have found  a 
low er a c cu ra cy  rate, see, e.g., O ’C o n n o r  &  R e je n t, E M IT  Cannabinoid Assay Confirmation by HI A 
and GC/M S, 5 J .  A n a l y t i c a l  T o x i c o l o g y  168. 171-72 (19 3 1 ) (re p o r tin g  an 83%  con firm a tio n  
rate o f  positive  E M I T  results). A  test co u ld  p rod u ce  a false positive  because o f a m ix -u p  in the 
u rine sam ples (the  ch a in  o f  cu s to d y  p rob lem ), im p ro p e r  p erfo rm an ce  o f  the test, passive inhalation 
o f  m ariju an a  sm oke, «rr S ch w a r tz  &  H aw ks, supra, at 790, 791, o r  cross-reactiv ity  to  a legal 
substance (i.e . certa in  foods,, o v e r -th e -co u n te r  m ed ica tions, and  prescription d rugs), see W h itin g  
&  M a n d crs . Confirmation o f a Tetrahydrocannabinol Metabolite in Urine by Gas Chromatography, 6  J .  
A n a l y t i c a l  T o x i c o l o g y ,  4 9 ,  51 (19 8 2 ). T h e  prob lem  o f  false negatives, though  less interesting  
from  a legal p ersp ective , also raises co n ce rn  fo r  the a ccu ra cy  o f  urinalysis. See H an sen , C a u d ill  
&  B oone. Crisis in Drug Testing: Results o f  CDC Blind Study, 253 J .  A .M .A .  2382 (1985 ) (repo rting  
a high false nega tive  e r ro r  rate that calls in to  questio n  the qua lity  o f  serv ice  p rovided  b y  d ru g  
testing labora tories). T h e  con sensus  o f  the scien tific  c o m m u n ity  is that a positive result on  an 
im m u noassay  test shou ld  be co n firm e d  b y  a n  alternate te ch n iq u e , particularly  the m ore expensive 
and tim e -co n s u m in g  gas ch rom a to g ra p h y / m a ss  sp e c tro m e try  m eth od . See H a n se n , C a u d il l  
supra, at 790; W h it in g  &  M a n d e rs , supra, at 4 9 .  51 (o ffe ring  a new  con firm a tion  m eth od ). E v e n  
the m a n u fa ctu re r  o f the  E M I T  test re com m en d s  co n firm a tio n  by the gas chrom atography/m ass 
sp ectrom etry  m ethod . See S y v a  C o . ,  “ U r in e  D ru g  T e s ts  R e fe re n ce  C h a r t ”  (und ated ). T h i s  position 
ic l lc c is  th e  co n ce rn  o f  th e  s cien tif ic  c o m m u n ity  that an ind iv idua l no t face d iscip linary  a ctio n  on 
the basis o f  a single test result, no tw ith s ta nd in g  the overall reliability o f  the test:

D ism issa l, denial o f  em p loy m en t, o r  a ny  adversary  o r p un itive  a ction  against a person 
shou ld  not be based  solely o n  a u rin e  sp ec im en  positive for cannab inoid* by  a 
p re su m p tive  s cree n in g  m eth od , su ch  as the  E M I T  o r  radio im m unoassay m ethods. 
C o n firm a tio n  o f  th e  p re su m p tiv e  positive  b y  a w ell-do cum en ted  reference m ethod  such  
as gas chro ina togrnphv/m ass s p cc tro in e t 'v  is m an da to ry  in such  instances . . . .  T h is  
is not to  im ply  that the  E M I T  a nd  lad io im rnunoassay  test results are unreliable, but 
that a n y  te ch n ica l p rocess s u ch  as a ch em ica l assay a nd  its interpretation should  be 
dealt w ith  by w ell-tra ined  personne l. Fa lse-positive  E M I T  o r rad io im m unoassay test 
results are rare when p roperly  tra ined  personnel perfo rm  the assays u nder properly  
con tro lled  s itua tions, but the con seq u en ce s  o f  a false-positive can  be considerab le and 
m a x im u m  ce r ta in ty  o f  a c cu ra cy  in analysis and  in terp retation  of results are o f  pa r­
a m o u n t im p o rta n ce  in  su ch  eases.

S ch w a rtz  vS; H aw ks, supra, at 791 (q u o ta tio n  om itted ).

M o st co u rts  arc in a c co rd  w ith  the scien tific  co m m u n ity  that an u n co n firm ed  positive result 
o n  an im m unoassay  test is in su fficien t p ro o f o f  d ru g  use, and  therefore should not be the basis 
for d is cip lina ry  m easures. Sir J o n e s  v. M cK e n z ie .  628 I*’. S u p p  1500, 1505*07 ( I ) . D  C*. 1986) 
(te rm in a tio n  o f  school b u s  a ttendant on  the basis o f  an iiu con firm ix l E M I ' l  test held arb itra ry ), 
W vk o fl v R e sig . 613 1 S u p p . 1504, 1509-11 ( N . D  Itnl. 1985) (c ltrom tlin g  t.iselaw in the 
context o f  p risons): H ig g s  v. W ilso n , 616 F . S u p p . 226. 2.30-32 (W  U  K\ 1985) (inm a tes 
granted p re lim in a ry  in ju ru t io u  against u rina lysis p rog ram  ihat p erm iiied  disiip linar\ a ciio n  on 
the basis ot an u n co n firm e d  E M I T  test) But o r  J e n s e n  v L ick , 5119 I\ S u p p  35 ( I ) .N .D .  1981) 
(up ho ld ing  prison  p rog ram  that onls used  the E M I T  lest). U r iu a ly se  program** that in clude 
<nnlirmator> tests have been  u pheld , even  w here ihe e o n fillu a iiou  is not d on e  by an alternate
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picture of the studen t's involvement with’ drugs. O n  the state 's side of the 
equation, certainly the school has a great interest in providing a drug-free 
learning environm ent and preparing students to lead productive lives. T o  some 
degree, however, the interests of ih  student and the school district arc coin­
cident. As the Suprem e C ourt wrote in Goss: ‘‘(I |t disserves both [the student's] 
interest and the interest of the State if his suspension is in fact unw arranted.
No doubt the requirem ent o f a m ore formal hearing  w ould be m ore expensive 
and curnbcrson.: for the school. O n  balance, how ever, the devastating con­
sequences of an erroneous exclusion from school for an indefinite period seem 
to outweigh the cost to the school o f proceeding m ore carefully with the 
imposition of such a serious measure.

An additional problem with the Becton High School proposal was that 
it perm itted exclusion of a student before the student was afforded an opportunity 
to be heard. In Goss, the Suprem e C ourt held that a hearing must occur 
before the studen t's removal from school, except where the school must take 
im m ediate action to prevent physical danger o r extrem e disrup tion . 1,9 C o n ­
sistent with pre-f oss casclaw , 1-0 this "em erg en cy "  exception has been narrowly

te chn ique  See 1 kojf, 613 F. Sup p . at 1512 (co n firm a tio n  o f  E M I T  test b y  th in  layer ch ro m a ­
tograph'.' m ethod  held  sufficient to  support d iscip line o f  prisoner, b u t all fu ture tests ordered  to  
be con firm ed  by a second  E M I T  test o r  its equ iva lent); Fe ra zn o  v . C o u g h lin , 608 F. Supp . 1504 
( S . D .N  Y  1985) (doub le  E M I T  testing found  reliable enough to defeat prisoners’ m otion  for 
prelim inary  in ju n ction  against use o f  test result in  d iscip lina ry  p roceed ings). But see N ational 
T r c a s u r .  Em p loyees U n io n  v  V o n  Raab . 649 F . Sup p . 380. 389-90 ( E . L ) .  La . 1986) (p lan  to 
lest federal cus tom s w orkers by im m unoassay and gas chrom atography/m ass spectrom etry  held so 
unreliable as to  violate d u e  p rocess); S to rm s »\ C o u g h lin . 600 F .  S u p p . 1214 ( S . D .N .Y .  I984i 
(the  cour* found  it “ troub lesom e”  that any sam ple w h ich  tested positive was sim ply retested w ith 

the sam e apparatus, refused to  grant a prelim inary  in ju n ction  against the  testing. but held that 
an issue substance was raised as to  the test's reliability). C o u r ts  w ou ld  d o  better to  stick  m ore 
closely r. thl* scien tific approach. C o n firm a tio n  should  he by an alternate m ethod. A t the same 
tim e. I 1’ accurac*. (w h ich  the Ion  Ranh cou rt apparently  d em anded ) should not be required 
A  p o s iir .r  result b y  it-elf is not reliable, but it m ay b e com e  so w hen  a ccom p an ied  b y  a r.onfirmutors 

test and r a basis for suspicion:
* D  •.fendamv are not proh ib ited  from  testing for d rugs w ith the E M I ’l' test T h e y  
nee-: on ly  co n firm  the test w ith  o the r  ev iden ce—either ano ther alternate m ethod  lest, 
tcst.m ony that the a ccused  was seen w ith  con trab an d , testim ony o f  sym ptom s o f  a 
per- r. w ho  has used con traband, ev iden ce  that drugs w ere found  in his cell, or other 
d cm  .nstrable o r circum stan tia l ev id en ce  that the a ccu sed  inm ate used  the d ru g  

//o’g«. * !* F  S u p p  at 232. if' also 28 C . F . R  § 5 50 .42 (c) (1986) (leder.d  Bureau  ol Prisons 
requ ire .w r.t that positive u rine test be “ validated to  substantiate the positive result"
C o i r . t r . r.\ Adrnint*:.::’, >* Biochemical l ’nval\si\ Testing Results tor the Turpme vj Detecting Ma'tfL-ina 
C i* . .• V. I. H r .  391. 412 (au tho r con clud es  “ urina lysis drug  testing program*

should  • •• 'he m ore expensive itiiiu  sp e .u o m e tr r  test” )
I D  t | f * L* S  a t  5 7 6

11- I I  at
C  S'<. i g  C a rd cn sh ire  v. C h a lm ers . 326 L  S u p p  1260, 1201*05. dinmsud. U o  I

S u p p  . ’ D  K  ir. 1971) tp resen ce  «»! firearm  in  eo tineu io ii w ith  e ven ts  leading to  i r w m  d
iba rg e  • o v m p t id  m urder:. B u ck  v C a r te r . 308 F S u p p  1210 1248 (W  I )  W is  I 7*• i i . i r s r i
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app lied ,ul and  a positive test result on a  u rine sam ple, without m ore, ran  
hardly be seen as an e m e r g e n c y .T h i s  defect could easily be cured by 
providing a  pre-exclusion hearing, just as the risk of erroneously excluding a 
student could be reduced to  a m inim um  by requiring  a  confirm atory test and 
m ore formal hearing procedures. T he  cum ulative effect of these problems, 
however, raises doubt as to w hether any com pulsory urinalysis program  could 
satisfy the requirem ents o f due process an d  still be financially and adm inis­
tratively feasible. A  far sim pler way to confront the problem  of drugs in 
schools is to urge school teachers and at’ ;nistrators to be alert lor signs of 
d rug  or alcohol use and  to report any .uenls who appear to be under the 
influence o f  drugs o r alcohol.

IX . S u m m a r y  a n d  C o n c l u s i o n

C om pulsory urinalysis of the student body of a public school cannot 
survive constitutional scrutiny. T he  characterization o f urinalysis as a medical 
procedure is a  disingenuous attem pt to avoid compliance with the fourth 
am endm en, It is clear that urinalysis is a  search and seizure w ithin the 
m eaning of the fourth am endm ent, and therefore must be reasonable. C om ­
pulsory urinalysis o f public school students does not m eet the reasonableness 
standard  for school searches set by the U nited  States Suprem e C ourt in .V«c 
Jersey v. T .L .O ..

C om pulsory urinalysis o f public school students fails to satisfy the first 
prong o f T .L .O .,  that a search lie justified  at its inception. W hile T.L.O . left 
open the question o f w hether school searches must comply with a standard 
of individualized suspicion, compulsory urinalysis is unprecedented because it 
is a highly intrusive blanket m easure. In sensitive areas such as borders and 
airports, searches that have not been held to a standard  or individualized 
suspicion involved m inim al intrusion on the privacy interest o f the persons 
searched. A lthough courts have differed on w hether urinalysis is more or less 
intrusive than body cavity searches or searches that penetrate beneath 'he 
body 's surface, no court has considered urinalysis to be a m inim al intrusion

uti;«k  and fin in j i»l S n i ik lin  v. K ri't'n ls  o f  U m v  ol W in., 297 F  S u p p  H 'i,  42** f\\ I) 
W in i. nppral tiiumwtd vuwt, 420 F  2d 12 57 (7 lli ( ‘ it 1970) ( v io lr n t c  and *tron c  irrJa atior 
dia l it w ou ld  Ik* repeated).

121 I’im /zi \ S.m da low , 62!l l; . S u p p  1.171. 117)1 ( F I )  M id i  |0H»i) (l.tw Mudenr o .-p i • '• d 
In  polit e ol selling  d o n n u o n  room  on lire)

122 In  W hite  \ S alisb u ry  T o w n sh ip  S d m o l D ist . 5K8 F  S u p p . OOH, O H  (I .  I )  F t  )'• 
(Iie .inr.y  (o iicim iu ii one  d av  a lte r  siis)>eusiou h e ta m e  e lle ttiv e  held peim issih ie  w here o d .f . • • 
a t tn h u ta l 'le  to  m In *t*l d n i i n t  a n d  .til p arties  ay  te ed  on  po stp o n em en t), d ie  mhim w ro te a,
fh  it u n d e r (Vtm d ie sd to u l d is t t i i i  m t i ld  h a ve  itm u ed i .i le h  n m o v e d  tin student p).'t;r;*:!|s v. v  
w ere  a t r r  s in l bv the po ln  e o n  st (too l y to im d s | (>r t l iu y  i n  an d  possess ion , a fte r n  i « . j y 
n lfn  ta l p o in t vep on  S u u r  th is s ie n a t io  in v o lv e s  a l.tw e t i lo n  e in en i at lio n  I».im -i I up* ». 
e v id en te . it is re .uh lv d is iin yn isha lilt*  I t .a n  the s itu a lio n  w hen- a s lu ile n t is le n i ' - e . j  . j.
d ie  basts .it .< m in e  te o

O nly in  the case o f prisoners has a  search been upheld that is both  highly 
intrusive and  w ithout individualized suspicion, but the T .L .O . C ourt expressly 
stated it was not willing to equate  prisoners and  students. N or does court 
approval of urimdysis p rogram s in the public em ploym ent context im ply that 
compulsory urinalysis o f  students, who enjoy less protection under the fourth 
am endm ent than adults, is acceptable. U rinalysis of public employees has been 
upheld when there is both individualized suspicion and an im m ediate safety 
concern. Finally, cases involving the use o f  sniffing dogs in public schools 
provide precedent for the unconstitutionality  of compulsory urinalysis o f public 

school students.
Com pulsory urinalysis o f public school students also fails to satisfy the 

second prong o f T .L .O ., that a  search be reasonable in its scope. As one 
court has found, school officials a re  properly concerned with students' activities 
while at school, but urinalysis cannot he so lim ited. M oreover, if school officials 
may conduct a  blanket search o f students’ bodily fluids to determ ine which 
students use drugs, it is difficult to im agine w hat m eaning could be attached 
to the T.L.O . requirem ent that a search not be “ excessively intrusive in light 
of the age and sex of the student and the nature of the infraction .”

Due process does not pose an  insuperable obstacle to compulsory urinalysis 
of public school students. H ow ever, if a  student m ay be excluded from  school 
for a non-trivial period o f tim e on the basis o f a single positive test result, 
there is a  significant risk that the student may be erroneously deprived of 
protected property and liberty  interests. T he  procedural safeguards tha t would 
then be appropriate could pose heavy financial and adm inistrative burdens 

on a school.
While the Becton High School controversy has been resolved, the problem  

of how to fight d rug  use in public schools is likely to be around  for quite 
some tim e. N'o m atte r w hat courses o f  action arc decided upon , they m ust 
comport with the C onstitu tion . It is easy to teach students that they have 
consiittition.il rights, but m ore im portant to dem onstrate to them that their 
riclits operate in everyday life and m ay not he suspended in o rder to  reach 
easy solutions to social problem s.

1986) C O M P U L S O R Y  U R IN A L Y SIS 135
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J a r  W a r s . D r u g  T e s t i n g  I n  t h e  W o r k p l a c e  

I n t r o d u c t i o n

I. M a g n i t u d e  o f  t h e  P r o b l e m

Use and abuse of drugs and alcohol-1 now touches "very sphere 
of American life.2 A large proportion of American adults use mari­
juana, cocaine, or some other illegal drug.3 Substantially larger 
numbers abuse alcohol.4 Inevitably, the substance abuse crisis has 
reached the American workplace, generating intense concern 
among both employers and employees.5

In 1962, less than four percent of Americans had used an ille-

I F o r  the  sake o f  c la r i ty  in  th is  d is cu s s io n , th e  te rm  " su b sta n ce"  en co m p a sses  illegal 
d rugs, n o n -p re s cr ib e d  legal d ru g s, and  a lco h o l. T h e  te rm  “d ru g "  ex c lu d e s  re fe ren ce  to
a lcoh o l.

2. M c B c e  &  P e te rson , H ow  D rugs Sap  the  N ation 's  S treng th . U .S . N e w s  & W c s t l .D  
R f.p  M a y  16, 1983, at 55. T h e  d is t in c t io n  b e tw ee n  u se  a nd  abuse o f  d ru g s  and  a lco h o l is 
n o : c lea r  M a n y  e m p lo y e rs  w o u ld  d e fine  a bu se  in  te rm s  o f  im p a ired  w o rk  ability. S u c h  a  
d e fin ition  is no t c o m p le te ly  a ccu ra te , h o w ev e r , b e ca u se  s o m e  d ru g s, in c lu d in g  co ca in e , m a y  
in itia lly  e n h a n ce  w o rk  p e r fo rm a n ce . A b u s e  ca n n o *  be defined  in  te rm s  o f  illegality, c ith e r , 
b ecause there  is w id e  a buse  o f  legally  o b ta in ed  p re s cr ip t io n  d ru g s  and  a lco h o l F o r  p u r ­
poses o f  th is  d is cu ss io n , a bu se  w ill be  c o n s id e re d  use  o f  d ru g s  o r  a lco h o l th a t im p a irs  
health , w ork , o r  b eha v io r. A lcohol a n ti D rugs in the  W orkplace. L a b  S p ecia l P ro je c ts  
( B N A  i 1. 1, 16-17 (1 9 8 6 ) [h e re in a fte r  B N A ) .

• Susser. Legal ls \u e i R aised  by Drugs in the W orkplace. 36 L a b  L  J -S3. 43 ( c i t in g  
N  V  T im e s . M ar. 21, 1983, at A I .  c o l .  2-3).

-  B N A .  supra n o te  2. at 13
5 M c B e e  k  P e terson , supra  n o te  2, a t 56.

529
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A  third approach to Ihe substance abuse problem combines 
elements of discipline and rehabilitation. There are two reasons 
why an employer might choose this option. First, many drug coun­
selors now view disciplinary consequences as an important, perhaps 
essential incentive for the employee to reject drug use perma­
nently.202 Second, some employers have expressed concern that a 
few employees now are permitted to overuse EAPs or other health 
care services, undergoing treatment repeatedly without ever truly 
solving their drug or alcohol problems.202 Obviously, the employer 
usually cannot recover the large economic investment the company 
has made in these employees.

In summary, employers increasingly have sought to develop 
comprehensive company policies for combatting the use of drugs 
and alcohol in the workplace.204 These policies typically combine 
many different strategies. For example, the Associated Builders 
and Contractors, a national affiliation of contracting companies, 
has developed a manual to help its members attack the substance 
abuse problem.205 Among the options discussed in this manual are 
the various methods for detecting drug abuse, pre-employment 
drug screening, and EAPs. The manual also stresses that it is im­
portant for companies to clearly enunciate company policies re­
garding substance abuse.200

Substance abuse in the workplace has become a problem of 
sufficient magni*ude that few businesses can afford to ignore it. 
What remains to be seen is which responses to employee substance 
abuse problems are most appropriate under a given set of circum­
stances. Legal, practical, and ethical considerations associated with

202. G c id t .  supra  n o te  54. at 181.

203. B N A ,  supra  n o te  2, a t 49-50. C o m p a n y  o fficia ls  at M a ch e s  A ir c r a f t  C o m p a n y  
d e c id e d  th a t u n lim ite d  co v e ra g e  fo r  d ru g  and  a lco h o l abuse trea tm en t enabled  sub s ta n ce  
a busers  to  c o n t in u e  th e ir  ha b its  inde fin ite ly . T h e  m anager f  the  co m p a n y 's  em p lo y ee  
c o u n s e lin g  s e rv ice  sa id  tha t “ (a ) v e ry  sm all n u m b e r  o f  peop le  w ere  ea ting  us a lo e  o n  
c la im s ."  T h e  c o m p a n y  resp on d e d  to  the  p rob lem  by p la cing  a o n ce -a -h fe ttm e  ca p  on  trea t­
m en t co v e ra g e , Id .

O th e r  em p lo y e rs ' re sp on ses  to  em p loyees  w h o  suffer relapse? a fter E A P  trea tm en t 
va ry  d e p e n d in g  o n  th e  sev e r ity  o f  th e  relapse, the  s tipu la tions  :r. u n io n  . a ttra cts , stated 
d is c ip lin a ry  m an da tes , a n d  th e  te rm s  o f  the E A P  itse if M a ry  em p loyers  have in s titu ted  
"last c h im e c"  p o licies , in  w h ich  the  em p loyees  at som e p o in t a rc  en ar, early u ltim a tu m  
that th ey  m ust reha b ilita te  th em se lve s  o r fa ce  te rm in a tio n  Id  at 4.;

204 h i  at 22.

205 h i  at 25.

200 h i
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substance abuse have combined to create a delicate and compli­
cated problem in employee relations.

K a y e  M c D o n a l d  S u n d e r l a n d  
C o n i  S. R a t h b o n e

T h e  C o n s t i t u t i o n a l  I s s u e s  o f  D r u g  T e s t i n g  
i n  t h e  W o r k p l a c e

With the recent deluge of litigation over drug testing, courts 
are deciding the constitutionality of such testing under a variety of 
constitutional challenges. Plaintiffs are challenging employer drug 
testing schemes under the fourth amendment’s protection against 
unreasonable search and seizure.207 which encompasses the em­
ployee’s expectation of privacy interest,205 and the fifth am end­
ment’s express protection against self-incrimination.209 Employees 
also are asserting rights to due process210 under both the fifth and 
fourteenth amendments.211 The constitutionality of drug testing 
schemes must be discussed in accordance with the sector of em­
ployment involved: private, public, or military.212

207. U .S .  C O N S T ,  a m en d . I V  p ro v id e s , in  part, th a t "[t]he r igh t o f  th e  p eo p le  to  be 
s e cu re  in  th e ir  person s, hou ses, papers, a n d  e ffe cts , a ga in st u n rea so n a b le  s e a rch e s  a n d  
se izu res , sha ll n o t  b e  v io la te d , a n d  n o  W a r ra n ts  sha ll issue, b u t u p o n  p ro b a b le  ca u se . . .

208. T h e  e x p e c ta tio n  o f  p r iv a cy  in te rest e n co m p a s s e d  in  th e  fo u r th  a m e n d m e n t 
s h o u ld  be d is tin g u ish ed  fr o m  th e  C o n s t i tu t io n a l  r ig h t o f  p r iv a cy .  T h e  r ig h t to  p r iv a cy  is a 
p en u m b ra ! r igh t th a t a rises fr o m  a c o m b in a t io n  o f  r ig h ts  ex p ress ly  p ro v id e d  fo r  b y  the  
C o n s t i tu t io n .  G e n e ra lly , th e  first, th ird , fo u r th , fifth, a nd  n in th  a m e n d m e n ts  h a v e  been  
h e ld  to  im p ly  the  r ig h t to  p r iv a cy . S ee  G r is w o ld  v. C o n n e c t i c u t ,  381 U .S .  479, 4 84  (19 6 5 ). 
A  m a jo r ity  o f  th e  first te n  a m e n d m e n ts  to  th e  C o n s t i tu t io n  a re  a pp lied  to  th e  s ta tes  b y  th e  
in co rp o ra t io n  o f  th e  B ill  o f  R ig h ts  in to  'c  fo u r te e n th  a m e n d m e n t. See  in fra  tex t a c c o m p a ­
n y in g  n o te s  224-48 fo r  d is cu s s io n  o f  th e  co n s t itu t io n a l r ig h t to  p r iv a cy .

209. U  S. C o n s t , a m e n d . V  p ro v id e s , in part, “ n o r  sha ll a n y  p erson  . . .  he co m p e l le d  

in a n y  c r im in a l  ca s e  to  he a w itn e ss  aga inst h im se lf."
210. U .S . C O N S T ,  a m en d . V  p ro v id e s , in  part, " n o r  be d e p r iv e d  o f  life, l ib e r ty , o r  

p ro p e rty , w ith o u t d u e  p ro ce s s  o f  l a w . . . . "  U .S . C o n s t , a m e n d . X I V ,  § I, p ro v id e s , in  part, 
" n o r  sha ll a n y  S ta te  d e p r iv e  a n y  p e rso n  o f  life, lib e rty , o r  p ro p e r ty , w ith o u t  d u e  p ro ce s s  o f  

law . . . ."
211 O th e r  co n s t itu t io n a l  ch a lle n g e s  raised, h u t n o t  in c lu d e d  in  th e  b o d y  o f  th is  d is ­

cu s s io n . in c lu d e  th e  fifth  a m e n d m e n t's  p ro te c t io n  fro m  u n la w fu l tak ing s, th e  fo u r te e n th  
a m e n d m e n t's  equa l p ro te c t io n  c la u se , a nd  th e  p r iv ileg e  a n d  im m u n it ie s  c la u s e  fo u n d  in  the  
fo u r te e n th  a m e n d m e n t T h e s e  c o n s t itu t io n a l  p ro v is io n s  h a v e  n o t sp e c if ica l ly  b een  d e te r ­
m in ed  to  he in d iv id u a lly  ava ila b le  to  th e  e m p lo y ee , p u b l ic  o r  p r iva te , w h e re  d ru g  te s t in g  

co n s t itu t io n a l ity  is in  q u e stio n
212 T h e  trea tm en t o f  co n s t i tu t io n a l  ch a lle n g es  b ro u g h t b y  m il ita ry  p e rso n n e l d iffers  

in co m p a r is o n  to  th e  sam e ch a lle n g e s  b ro u g h t b y  all o th e r  em p lo y ee s. 1 he a reas til s e a rch
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cally, “ the tenured public employee is entitled to oral or written 
notice of the charges against him, an explanation of the employer’s 
evidence, and an opportunity to present his side of the story.” 32'' It 
should be noted that although when there is a property right that 
requires due process is determined by state or local law, Loudermill 
enforces the theory that what constitutes due process is conferred
by constitutional guarantee, "not by legislative grace While the
legislature may elect not to confer a property interest in [public] 
empioyment, it may not constitutionally authorize the deprivation 
o f  such an interest, once conferred, without procedural 

| safeguards.” 327
j In Allen v. City of Marietta, the court addressed the question

o f  whether notice and hearing are always required prior to termina­
tion. The defendants in Allen did not receive any notice or oppor- 

I tunity to be heard prior to their termination. An employment
policy specifically stated that employees were subject to “ immedi­
ate dismissal" for certain conduct.328 The court interpreted the 

.1 policy to mean that a pre-termination hearing was not required.32''
•i It was only after dismissal that the city provided the delendants

with notice of the charges and the opportunity to be heard in order 
to clear their names. Nevertheless, the court held that such post­
termination dismissal procedures satisfied the dismissed employees’ 
due process guarantees.330

The Allen decision exemplifies the exceptional situation where 
the employment policies specifically allow for dismissal, followed 
by due process guarantees.331 The Allen decision thus represents an 
exception to Loudermill's general rule that some kind of hearing is 
required prior to termination where the employee has shown a 
property interest. More generally, however, the type of due process 
guarantees require' depend on the nature of the employment con­
tract and the existence of a property interest in continued 
employment.

If, on the other hand, the terms of employment are other than

326. i d : i c v  also  A r n e t t  v. K e n n e d y ,  4 16  U  S . 134. 170-71 (1074 ).
327. L iiudcrn iill, 470  U .S .  ;it 541.

32S A lien , 601 I\ S u p p  m  403 

320 Id
330. Id

331 Ii s ln n ilil  he  n o te d  th a t th e  e m p lo y e e s  e a ch  w ere  g iven  th e  p o lic ie s  H a d  ’he 
d e fe n d a n ts  read  th e  p o lic ie s , th ey  m ig h t h a v e  g lean ed  tha t s u ch  d en ia l o f  d u e  p ro .ess  
" p r io r "  to  d is m is ,n l  w as a va ila b le  to  th e  em p lo y e r .
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that the employee can be dismissed only for cause, the employee 
would probably not be held to possess a property interest in contin­
ued employment. When the employee does not validly retain a 
property interest in his or her employment it is questionable 
whether the employee would be guaranteed the due process rights 
of notice and opportunity to be heard. Thus, the due process guar­
antees of notice and a hearing would not necessarily be available to 
contesting employees where no property right was found to exist in 
the employee’s job.

C o n c l u s i o n

The constitutionality of any drug testing scheme depends on 
several factors. First, one must consider whether the employee is 
public, private, or military. The rights guaranteed to the public 
employee are much broader than those guaranteed to the private 
employee. Second, one must consider what type of constitutional 
deprivation he or she wishes to assert. Then, based on the specific 
r g h t  asserted, additional tests must be made to de’ ermine whether 
the particular employee will be guaranteed that specific right. The 
determination whether an employee may assert constitutional guar­
antees involves complex analysis and should be completed with 
careful evaluation.

S a l l y  A n n e  C o o p e r

S t a t u t o r y  a n d  O t h e r  L i m i t a t i o n s  t o  D r u g  T e s t i n g

Absent constitutional protections, other sources of law may 
protect employees. This section discusses possible statutory and 
common law limitations on drug testing. The discussion includes 
an examination of federal statutory provisions, state constitutional 
provisions, state and local laws, and common law tort remedies. 
The section concludes with an examination of collective bargaining 
agreements.

I. F f . d e r a i  S t a t u t o r y  P r o v i s i o n s  

•I. Vocational Rehabilitation Act o f  1973

The Vocational Rehabilitation Act of 1973 (hereinafter the 
Act) prohibits discrimination against handicapped persons solely
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statutory right or privilege. It should be noted, however, that some 
jurisdictions may already have rejected the validity of the public 
policy theory because they reject it in regard to polygraphs.401’

E. Negligence

Perhaps the broadest area of remedy for employees jnder the 
common law is an action in negl’gence. Here, an employee could 
allege that an employer breached the duty of reasonable care owed 
him or her by negligently administering a drug test. Of course, the 
plaintiff also would have to show that the breach caused a resulting 
injury, such as suspension or termination.401

Plaintiffs have successfully used negligence theories in suits al­
leging negligent administration of polygraph examinations. In 
New York, a plaintiff was discharged after undergoing two poly­
graph examinations during a theft investigation conducted by his 
employer.402 The plaintiff alleged that the polygraph tests were 
negligently administered and resulted in the plaintiff’s damages. 
The court held that the plaintiff had stated a cause of action be­
cause the defendant breached its duty of care to properly adminis­
ter the tests, and that it was reasonably foreseeable that the 
negligence would result in plaintiff’s discharge.40-’ Presumably, an 
employee who could establish the existence of the same elements in 
a drug testing situation would stand a good chance of prevailing.

V. C o l l e c t i v e  B a r g a i n i n g  A g r e e m e n t s

A final important source of protection for employees opposed 
to drug testing may be found in the employee’s collective bargain­
ing agreement. The Nation '1 Labor Relations Act requires an em­
ployer to bargain with employees concerning conditions of 
employment. It also prohibits the employer from making unilateral 
changes to a subsequent agreement.404 It is likely that, because of 
their similarity to polygraph examinations, drug tests would also be 
classified as mandatory bargaining subjects.40'  Thus, before estab-

100 . Sec  M o n tg o m e r y  v. D ig  13. In c . .  4 60  So .2 d  1286 (A la  19X4); G ib s o n  v H u m m e l.  
(>38 S .W .2 J  4 (M o .  C t .  A p p .  I<>85)

401. See gencrully  W . K l - t n o s ,  stipru  n o te  3X3, § 28.
402 Z a in p a to r .  U n i te d  P a rce l  S e rv ., 125 M is c . 2d 405. 47<> N W  S  2d 470  (N .V

S u p . C l .  I"S4>
403. h i  .it 40». 470 N .Y .S .2 U  at 474.
404  24 U  S  C .  §5 151-60 (10 S2  &  S u p p  II ! ')S 4 )
405. AY. M e d ice n te r .  M id -so n ll)  I lo s p ..  221 N  L it II 670, 675 (10 7 5 )
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lishing a drug testing program, an employer would be required to 
bargain with the employee’s union in contract negotiations.

Perhaps the most publicized use of drug testing clauses in col­
lective bargaining agreements has occurred in the area of profes­
sional sports. Recently, an arbitrator decided that the National 
Football League could not require drug testing beyond that agreed 
to in the collective bargaining agreement with the National Foot­
ball League Players Association. The award set aside the fines im­
posed upon about two hundred players who had refused to submit 
to additional testing.406

v i. C o n c l u s io n

If an employee cannot find adequate remedies against 
mandatory drug testing in the Constitution, other remedies may be 
available. The employee, for example, may be protected by the 
Federal Vocational Rehabilitation Act or by Title VII. In some 
states, the employee may be protected by the state constitution's 
privacy clause, or by a state statute or local ordinance. The em­
ployee may also find remedies in the common law. Finally, if he or 
she is employed under a collect! bargaining agreement, the em­
ployee may be able to require that the employer negotiate before a 
drug testing program can be imposed.

B r y a n  D. L a n e

O t h e r  C o n s i d e r a t i o n s : W o r k e r s ’ C o m p e n s a t i o n , 
U n e m p l o y m e n t  C o m p e n s a t i o n , a n d  C h a i n  o p  

C u s t o d y

I. W o r k e r s ' C o m p e n s a t i o n

Cont: oiled substance abuse in the work place raises two seri­
ous issues regarding workers’ compensation. The first issue is 
whether an employee who suffers a work-related injury while under 
the influence of a controlled substance is entitled to worker's com­
pensation benefits. The second issue is whether an employee who 
turns to substance abuse as a result of work-related stress is entitled

40f> P o rtla n d  O reg on ia n . O c t  4, at C o .  c o l  2
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person involved in the sample collection procedure should be a col­
lection observer who is o f  the same gender as the employee provid­
ing the sample. Before a sample is collected, the administrator and 
the observer must verify the identity of the employee who will pro­
vide the sample. The administrator should note the verification 
and the identity of  any prescription medication currently being 
taken by the employee in the sample ledger.4*'8

After the proper information has been recorded in the sample 
ledger, including the employee’s name and corresponding identifi­
cation number, the administrator should issue two sample contain­
ers to the observer in the presence of the employee. The observer 
should then escort the employee to the collection site and provide 
the employee with the containers. The observer must watch the 
employee urinate into both containers and watch the employee se­
cure each container with a lid. The observer should then accom­
pany the employee back to the administrator.46*1

The administrator should take both sample containers from 
the employee, insure that the lids are tightly closed, and place a 
tamper-proof seal on each container. One numbered label, corre­
sponding to the employee’s number in the sample ledger book, shall 
be placed on each container. A numbered label should also be a t­
tached to two chain of custody sheets, one for each sample taken. 
The administrator, observer, and employee should all sign the sam­
ple ledger and the chain of custody torms. The administrator 
should then seal each sample in an envelope with a chain of custody 
sheet. One envelope should be immediately prepared and sent to 
the laboratory for testing, the second retained by the administrator 
in a secured location.470

Upon receipt of the sealed envelope, laboratory personnel 
should check the tamper-proof seal and compare the numbered la­
bel on the sample container to the number on the chain of custody 
sheet. If the seal is broken, or the numbers do not match, the sam­
ple should not be tested. Laboratory personnel should sign and 
date the chain of custody sheet if custody is transferred between 
persons. If possible, the same laboratory employee that opened the 
sealed envelope should conduct the appropriate tests on the sample. 
Any test results should be noted on the chain of custody sheet.

•ItiS /</. 
-)<>'> 1,1. 
• TO  /,/
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Samples that test positive should be retained in the laboratory in a 
frozen state until any action contemplated against the employee has 
been taken. Test reports for all samples must be returned to the 
employer as soon as possible. All samples testing positive should be 
reported to the employer by a copy of the chain of custody sheet 
which indicates that proper custody was maintained and that the 
..ample tested positive.471

A proper chain of custody is essential to any employee drug 
testing program. The employer must protect itself and its employ­
ees by maintaining a chain of custody that is accurate and secure 
from the time the sample is collected until the sample is tested. 
Only if the employer and the employees are sure that there is no 
danger of samples being mixed up and that the results attributed to 
a particular person are indeed based on that person’s sample will 
the drug testing program be accepted.472

K erry  Nl. L. Smith

D r u g  T e s t i n g  E m p l o y e e s : T h e  E m p l o y e r ’s ; s r s p e c t i v e

Employers have reacted aggressively to drug use and abuse 
among employees. A desire to identify drug-using employees has 
caused the current trend toward individual testing for the chemical 
presence of illegal or controlled substances. Employees are re­
sisting this perceived tlir - i t  to their employment and personal fr.e- 
dom and are resorting to legal avenues of relief, including post­
termination actions for wrongful discharge.

The wrongful discharge cause of actio:1 evolved as a public 
policy limitation on the doctrine of employment at will.4 Where

471. /</.
472. Id.
473. In a n y  e m p lo y m e n t re la tio n sh ip  w h e re  t.,e p ro ce d u re  fo r  d is .h a r g :  o f  th e  e m ­

p lo y ee  a nd  th e  d u ra t io n  o f . it ip lo y m e m  a re  n o t sp e c ifica lly  d efined, the  em p loyee  is c o n s id ­
e red  an  "at w ill"  em p loyee . See  V la sa ty  \ P a cific  C lu b ,  4 H aw  A p p  :5 m  (>70 P . Id  827 
(17 8 3 ): R o b e r ts  v. A t la n t i c  R ich fie ld  C o . .  88 W a sh . 2d 887, Jh s  |\2d 7*4 ■ ,777). I hat is, 
th e  em p lo y ee  c o n n . ,  's to  w o rk  at th e  w ill o f  th e  em p lo y e r , and  the  e m p p y e r  co n tin u e s  to  
re ce iv e  the  em p loy ee  . s e n  ice s  at th e  w ill o f  th e  em p lo y ee  T h e  d o c tr in e  : ;:n p lo y m e n t at 
w ill  is co u r t-d e v e lo p e d , o r ig in a tin g  fro m  a I'Mh c e n tu r y  treatise o n  the -a b je ct o f m aster 

a n d  se rva n t. S e e  I I  W o o d .  M a s h  k k  S p r v a s i  134 (2 d  ed  IS M 'i T h e  genera l ru le  
reg ard in g  e m p lo y m e n t at w ill is th a t e ith e r  th e  em p lo y e r  o r  the  em p l ;.ee m ay te rm ina te  
th e  re la tio nsh ip  at any  tim e  fo r  a n y  reason. See  D e lan ey  s 1 a co  I o ne  I: • , I n c  . 2 O r  
10, 0 8 1 P  2d 114 ( I'lx -l) H o w e v e r ,  w h e re  a va lid  e m p lo y m e n t c o n tra c t  -realties th e  dura-



Drug Testing in the Workplace

O n March 3, 1986, the President's Commission on 
Organized Crime proposed that all employees of the fed­
eral government, as well as all employees of private com­
panies that contract w ith the federal government, be 
regularly subjected to urine tests for drugs as a condition 
of employment. Although this proposal has been widely 
criticized, and several members of the Commission have 
disavowed it, it sym bolizes a trend toward forcing 
employees to subm it to urine tests orelse lose their jobs. 
Indeed, 25 percent of m ajcr American companies have 
now instituted such programs, presumably to remedy 
impaired job performance that results from drug abuse.

The American Civil Liberties Union opposes indis­
criminate urine testing because we believe it is unfair 
and unreasonable to force millions of American workers 
who are not even suspected of using drugs, and whose 
job performance is satisfactory, to submit to degrading 
and intrusive urine tests on a regular basis. It is unfair to 
treat the innocent and the guilty alike.

Here are some frequent questions posed by members 
of the public about our stand on drug testing:

D o n 't  em p loyers  h.tve th e  righ t to expect th e ir  
em ployee.; no t to be h ig h  on  d rugs on  the job?

Of course they do. Employers have the right to expect 
their employees not to be high, or stoned, or drunk, or 
sound asleep. Job performance is the bottom line; if you 
can 't do the work, you get fired. But urine tests don 't 
measure job performance. Nor do they measure current 
impairment or intoxication. The only thing such tests are 
capable of detecting are the metabolites of various sub­
stances ingested some time in the past.

C an u rine  tes ts  d e te rm in e  w h en  a p a rticu la r d ru g  
w as used?

No. Urinalysis cannot determine when a particular drug 
was ingested, and the metabolites of some drugs will 
show up in urine weeks after ingestion. An employee 
who smokes a marijuana joint on a Saturday night may 
test positive the following Wednesday, long after the drug 
has ceased to have any effect. Why is what happened Sat­
urday the employer's business? And how does it differ 
from employees who have a drink over the weekend or in 
he evening? What has that to do with their fitness to
ork? While employers do have the right to regulate their 

t  iployees' activities during the workday, they do not 
am ' should not have the right to regulate their employees' 
off-the-job recreational activities. Millions of executives 
regularly have a drink or two.at lunch, and it has never 
been deemed necessary to test them. Why test workers 
for their activities on weekends or on vacation?

If you d o n 't  u se  d ru g s , you have no th ing  to h id e . 
W hy object to testing?

Innocent people do have something to hide; their pri­
vacy. This "right to be left alone” is, in the words ol the 
eminent Supreme Court Justice Louis Brandeis, "the 
most comprehensive oi rights and thenght most valued 
by civilized men." Urine tests are an unprecedented inva-

, t

sion of privacy. In addition to evidence ol illegal drug use, 
the tests can disclose numerous other details about one’s 
private life. Urinalysis can tell a company whether an 
employee or job applicant is being treated for a heart con­
dition, depression, epilepsy, diabetes or schizophrenia.
It can also reveal w hether an employee is pregnant

Innocent people also have reason to be concerned 
because the method of urinalysis most commonly used in 
drug testing (the "EMIT kit") is inherently unreliable. 
The EMIT kit gives a false poiitive result at least lo per­
cent and possibly as much as 30 percent of IK  time. 
Experts understand the test's unreliability. At a recent 
conference, 120 forensic scientists were asked, "is there 
anybody who would submit urine for cannabinoid . mari­
juana] testing if his career, reputation, freedom u: liveli­
hood depended on it?" Not a single hand went u r

The EMIT test confuses substances. For exampie over- 
the-counter cough medicines can show up as hcro.r.. Cer­
tain antibiotics show up as cocaine; as man\ as ! .even 
different legal substances may show up as mariiuana. It is 
universally advised by doctors and toxicologist' :-i.it the 
EMIT kit should nrt'cr be used as definitive evuieiue that 
a person has or has not taken a particular drug

Compani :s th jt manufacture EMIT kits warn empiov- 
ers to follow up any positive result with additions more 
sophisticated confirmatory tests. But such confirmatory 
tests are expensive, and in practice many empi.n rs do 
not use them. Millions of people across the cour-rv risk 
not being hired or losing their jobs and their repuMtions 
because of the EMIT kit test.

S till, is n 't  in d isc rim in a te  testing  th e  best way to 
catch  th e  users?

It may be the easiest way to identify drug user* but it is 
also by far the most un-American. There is a long tradi­
tion in the United States that general searches of innocent 
people arc unfair. This tradition began in colonia; Amer­
ica, w hen King George’s soldiers searched everyone 
indiscriminately in order to uncover those few w no were 
committing offenses against the Crown. These general 
searches were deeply hated by the earlv American.-, and 
were a leading cause of the Revolution. After the Revolu­
tion, and fresh from the experience ot the unia:r-.e« of 
indiscriminate searches, the Fourth Amendmen; was 
passed. It says that you cannot search everyone, in-mcent 
and guilty alike, to find the few who are guilty. W* mu- * 
have good reason to suspect a particular person tyfore 
subjecting him or her lo intrusive and degradipe bodv | 
searches.

But mandatory, general drug testing program- threaten 
to turn these traditional principles upside do-wi> •. om- |
pulsory blood and urine tests are hodilt -earilie- .s.oril- j
ing to the U.S. Supreme Court. The lower court- have ;
already struck down mandatory testing program- —. sev - i
eral government workplaces as violative ot the rourth 
Amendment because they were not based on pa-ti.ul.ir- 
ized suspicion. And although the Fourth Amenoment 
doesn 't legally limit the power ol private emplove-- the 
sarr.e principles ot fairness ought to anpiv. le - t-  .-r.ould 
be limited to those workers who are reasonably su-oeeted 
of using drugs (including alcohol) in a way tha: impairs 
job pettormance.

»tvr
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A re n 't  th e re  excep tions to  th e  ru le?  S h o u ld n 't  
w ork?re such  as a ir lin e  p ilo ts , w ho  can endangc  • 
the lives of o thers i f  they  a re n 't  fu n c tio n in g  p rop ­
erly, be su b jec t to d ru g  testing?

Obviously people who hold the lives of other people in 
their hands should be held to a higher standard of job 
performance. But urine testing w on't do that. Urinalysis 
cannot measure current impairment or intoxication. It 
would be far more meaningful to require all airline pilots 
to undergo a brief neurological exam for impaired visual 
acuity or motor coordination before stepping into the 
cockpit. No one could object to that. But urine testing is 
simply irrelevant to the issue of job impairment, and peo­
ple in high risk occupations should be subjected to urinal­
ysis r  n the same basis as anyone else—only to confirm a 
reasonable suspicion, based on observation, that a partic­
ular individual is job impaired because of drug abuse.

W hat ab o u t th e  h ig h  econom ic costs to in d u s try  of 
d ru g  use? S h o u ld n 't  em ployers be pe rm itted  to 
in s ti tu te  d ru g  te s tin g  as a w ay to p ro tec t th e ir  
investm en t?

The economi, costs to industry of drug use are cited to 
justify mass drug tesring in the workplace. Billions of dol­
lars, we are told, are lost through low productivity and 
absenteeism. Some experts question these estimates as 
extrapolations and projections that have no convincing 
data base. Moreover, the economic costs of alcoholism 
and heavy cigarette smoking are without doubt higher, 
since so many more people use alcohol and smoke. But 
no one has yet suggested tests to discover the extent to 
which workers are drinking or smoking in the evenings or 
on weekends.

The people who most often cite the high economic 
costs to industry caused by drug use are the same people 
who are reaping huge profits from urine testing— 
manufacturers of the urine test, chemical laboratories 
and professional drug abuse consultants. Their pro­
nouncements ought to be viewed with skepticism.

If  u rin e  tes tin g  is nu t, is there a n y th in g  left that can 
be d o n e  ab o u t t o . d rug "ep id em ic"?

Urine testing doesn't prevent drug use, or cure addic­
tion. Education and voluntary rehabilitation are the only 
approaches that do. A well-funded, well-coordinated 
public education effort, such as the anti-smoking cam­
paign, would do more to bring drug use under control 
than the most massive program of testing. Such efforts 
work. Since 1965, the proportion of Americans who 
habitually smoke cigarettes has gone down from 43 per­
cent to 32 percent. Those who have studied this decline 
attribute it to public education. Certainly, it cannot be 
attributed to forced testing oi employer sanctions.

In a number of schools, drug education courses have 
succeeded in teaching teenagers that it is all right to say 
"no" to drugs. We cannot stop everyone from using 
drugs, but we can encourage people to be more intelligent

and prudent in their attitudes and behavior toward 
drugs, just as we do with alcohol and cigarettes

H ave any  co u rt6 ru led  th ? ‘. ir. rndatory  u rine  testing  
of governm en t em ployees is a v io la tio n  of the C on­
stitu tio n ?

Virtually every court that has heard a constitutional 
challenge to testing by government agencies and employ­
ers has found that some degree of individual suspicion is 
necessary. These courts have prohibited programs that 
included "random " or "blanket" drug testing. A state 
court judge in New York ruled that a local board of educa­
tion could not subject all teachers being considered for 
tenure to urinalysis because "an invasive bodily search 
may be constitutionally made only when based upon rea­
sonable suspicion based on supportable objective facts." 
A federal judge in Iowa ruled that random tests ol prison 
guards were unconstitutional unless conducted on the 
basis of "reasonable suspicion."

But if th e  C o n stitu tio n  d o e sn 't  ap p ly  to private 
em ployees, how  can th e  p rivacy  righ ts of private 
em ployees be protected?

Only by special federal or state laws or bv union con­
tracts. At this time employees of private companies have 
virtually no protection against the mandatory drug test­
ing programs that have now been adopted by 25 percent 
of the Fortune 500 companies. The ACLU believes it is 
grossly unfair that government workers are protected in 
their right to privacy while their counterparts in private 
industry are not. Labor uni. ns should push to include a 
ban on blanket testing in collective" bargaining agree­
ments, and the rights of non-union employees can onlv 
be protected by pressing for the passage of federal, state 
or local legislation.

Because of the efforts of the ACLU and other concerned 
organizations, the City of San Francisco, tor example, has 
enacted a model law which protects workers in private 
industry from indiscriminate drug testing. The new law 
says that no employer doing business in San Francisco 
"may demand, require, or request employees to submit 
to, to take or to undergo any blood, urine, or encephalo- 
graphic test in the body as a condition of continued 
employment" unless three conditions arc met:

1. the employer has reason to believe the employee's 
faculties are impaired on the job;

2. the employee's impairment presents a clear and 
present danger to his own safety or the saloty of 
others;

3. the employer gives the employee the opportunity, 
at the employer's expense, to have the sample 
tested by an independent laboratory anJ gives the 
employee an opportunity to rebut or explain the 
results.

This law strikes the delicate balance between an 
employee's fundamental right to privacy, and the legiti­
mate business needs of the employer.

The American Civil Liberties Union, founded in iy20, is the nation's only organization working full-time to defend 
the entire Bill of Rights. For information on how to join the ACLU, or to learn more about the ACLU's positions on other 
issues, contact the national ACLU or your local affiliate.

ACLU o f M ONTANA 
P- O . Eox CO 12 

Billings, ,* /J 5 9 1 0 3  
Ph. (406.' 2 43-1086

132 West 43rd S treet N ew  York, NY 10036
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MANAGING PEOPLE f

WHY DRUG 
TESTING IS 
fl BAD IDEA

I BYLEWIS L. MALTBY

Lewis L  ilaliby is vice-president and  
general counsel at Drcxelbrook Engineering 
Co., a 300-employee, closely held company 
based in Horsham, I’a.

T he call keeps going o u t for m an­
datory  d rug  tes tin g  of people  in 
jo b s ranging from  truck  d riv e r to 
basketball p layer to  in v e s tm e n t 
banker. And now here  is th e  call 

heard m ore  often  than in in d u s trie s  w hose 
products o r se rv ices affect th e  public 's 
safely. My business, D rexelb rook  E ngi­
neering Co.. is one such com pa- .

For 25 years  we have  d e s ig n ed  and 
m anufac tu red  e le c tro n ic  s y s te m s  th a t 
m easure and contro l the levels of hazard ­
ous chemicals, and our equ ipm ent is in­
stalled in plants all over th e  w orld . If it 
d o e sn ’t w ork  p ro p e rly , tox ic -chem ica l 
tanks can overflow — and people  d ie . T he 
tragedy  in Bhopal, India, is an exam ple of 
w hat can happen w hen this ty p e  o f equip­
m en t m alfunctions. A single D rexelb rook  
em ployee w orking u nder th e  influence of 
d rugs could cause such  a d isa s te r .
_ But w e don’t do drug te s ting , and w e 're  
no t going to . W hen our top  m anagem ent 
considered  the idea, w e concluded that 
drug testing  was no t in the b e s t in te re s ts  
of th e  com pany, would not m ake th e  p ro d ­
ucts any safer, and would actually  h u rt ou r 
perform ance and profits .

• • T o our w ay of thinking, d ru g  te s tin g  is 
no t a serious w orkplace safety  p rog ram . A 
sound program  for dealing w ith th e  1 iz- 
a rd s posed by im paired w o rk e rs  would 
confront the m ost se rio u s p rob lem — alco­
hol abuse. Yet no one  p ro p o ses th a t all 
em ployees be subjected  to b rea th a ly ze r 
te s ts  to  keep their jobs.

D rug testing  also suffers from  accuracy 
problem s. T h e  m ost com m on ty p e  o f te s t­
ing, im m unoassay, h a s  b een  sh o w n  to 
have false positive re su lts : "c le a n "  sam ­
ples arc  m istakenly labeled as "d ir ty "  20%  
to 30%  of th e  time. W hile m ore accu ra te  
and m ore expensive te s ts  a rc  available, 
they don’t so lve the problem  e ith e r . I t’s 
difficult to  pin dow n e s tim a te s  o f th e  
num ber of drug-im paired w o rk e rs  in an 
average com pany, but 5% is a generally  
accepted  figure. Say you have 100 em ploy­
ees, and 5 are  drug ab u se rs . Even w ith a 
te s t th a t 's  99% accurate, 6 people could be 
fired for drug abuse, one  of w hom  is  inno­
cent. A serious program  cannot afford to 
be w ro n g  th a t o ften , e sp ec ia lly  w h en  
som eone’s job is at stake.

But th e  fundam ental flaw w ith d ru g  te s t­
ing is that it te s ts  for th e  w rong th ing . A 
realistic program  to d e te c t w orkers w hose  
condition puls the com pany o r o th e r  peo­
ple at risk would te s t for th e  condition  that 
actually c rea te s  the danger. T he  reason  
drunk or stoned airline pilots and truck 
d rivers a re  dangerous is their re flex es, i

coord ination , and tim ing  a rc  de fic ien t. 
This im pairm ent could com e from  many 
s i tu a t io n s — d ru g s ,' a lco h o l, e m o tio n a l 
p roblem s— the list is  alm ost en d less . A 
serious program  w ould recognize th a t th e  
real problem  is w o rk e rs ’ im pairm ent, and 
te s t for that. P ilots can  be 'e s te d  in flight 
sim ulators. People in o th e r  jo b s can be 
tes ted  by a trained technician in about 20 
m inutes— at the job site .

Instead of tes ting  fo r what really  m at­
te rs— im pairm ent—d ru g  tes ting  looks for 
the p resence  of d rug  m etabo lites in the 
em ployee’s urine, w hich rem ain  in  th e  
body for up lo tw o  m onths. So an em ploy­
ee  w ho fails a d rug  te s t  may not be im­
paired at all. Firing good, sober em ployees 
for som ething they  m ight have done last

A single Drexelbrook 
employee working under the 

influence of drugs could 
cause a disaster as tragic as 

occurred In Bbopal. But 
we don't do drag testing.' *

Saturday night does n o t increase  safety .
Drug testing  may even  decrease safety . 

Any experienced m anager know s th a t a 
safe  quality product and a safe w ork  envi­
ronm ent do not com e from  a dem oralized, 
unhappy work force. But th is is exactly  
w hat drug testing  produces.

To begin w ith, it’s  an  act o f d is tru s t on 
the part of m anagem ent. It req u ires  th e  
vast m ajority of em p loyees to  p rove the ir 
innocence w hen th e re ’s  no  reason  to  su s ­
p ect they 've  done anything w rong. It also 
vio lates their righ ts by reach ing  ou t from  
th e  em ployer's  legitim ate sp h ere  o f con ­
tro l a t the w orkplace and  telling em ploy­
e e s  w hat they  can and can’t do on their 
ow n time in th e ir ow n hom es.

Beyond th is, ex perience  has show n that 
the only way to  p re v e n t cheating on the 
te s ts  is to m ake em ployees s trip  from the 
w aist down and have som eone w atch at 
c lose range w hile they  u rinate  into b o ttles . 
D rug-abusing  e m p lo y e e s  w ho a re  not 
w atched can su b s titu te  clean urine sam ­
ples for their own, conceal small c a th e te rs  
o f urine on the ir bodies, and dilute urine 
w ith tap w ater (to  red u ce  drug concen tra ­
tion to  below th e  cu toff point). T h e  ulti­
m ate dodge, w hich no o n e  know s how to 
p reven t, is to slip a sm all am ount of soap or 
salt in to  the sam ple. As D r. W iliam F. Hu- 
sh ion . medical d ire c to r  of Philadelphia 
E lectric Co., put it a f te r  years of le s t'n g
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experience, ‘‘Any d rug-testing  program  
that d o e sn 't include d o s e  observa tion  is 
a jo k e ."

T h e  effec t o f all th is on em ployee m o­
rale is obvious. How w ould you feel about 
being sub jected  to  a s tr ip  sea rch  to  prove 
your innocence— even  a t hom e— and be­
ing fired if you objected? Would you w ant 
your life res tin g  on th e  perfo rm ance  of an 
em ployee w ho felt th a t way?

T he 'fa ilu re  of d rug  te s tin g  can be  seen  
in its  re jec tion  by th o se  w hose  profession 
is h e lp in ' addicted w o rk e rs . 1 have  spoken 
at num erous con ferences on  d rug  testing , 
and a rep resen ta tiv e  from  an em ployee- 
ass is tan ce  p rogram  is a lw ays included 
am ong the sp eak ers . T h e se  peop le  have 
been  helping em ployees w ith  substance- • 
abuse  p rob lem s fo r years— and have done 
so v e ry  effectively. And m any o f them  ac­
tively oppose testing . S om e go so  far as to  
re fu se  to  accep t re fe rra ls  from  tes ting  p ro ­
gram s. W hat kind o f p rog ram  is drug te s t­
ing w hen it is opposed  by th o se  w hose 
profession  is helping abusing  em ployees?

At this point, you m ay be  saying. “ 1 
didn’t realize there  w ere  all th e se  p rob­
lem s w ith drug testing , but w e l.^ve to  do 
som eth ing ." T h a i’s righ t, you do have to 
do som eth ing . O ur com pany d o esn ’t to ler­
ate  d rug  abuse, and I ’m  certa in ly  no t ad vo-. 
eating that o th e rs  to le ra te  it, e ither. Let 
m e tell you about o u r p rogram  to  com bat 
w orkplace drug abuse.

W e practice good m anagem ent. We al­
w ays say tha t people a re  our m o s t im por­
tant a sse t, and at D rexelbrook , w e try  to  
put th a t idea in to  practice.

W e begin by try ing to  c rea te  a positive 
atm osphere . W e w ant every’ em ployee to  
g iv eu s  100% ev ery  day .A nd w e w ant each 
of them  to m ake ev e ry  decision  w ith the 
best in te re s ts  o f the com pany a t heart. By 
and large, w e g e t tha t. But th a t kind of 
com m itm en t d o e sn 't com e easily . We 
have to  earn it.

O ne way w e cam  it is by trea ting  our 
em ployees as adults. W e tru s t them  to do 
their jo b s  right and don’t sub ject them  to a 
lot of unnecessary  ru les . W e tru s t our em ­
p loyees to know  w hat w orking hours and 
sty le o f dress a re  requ ired  for them  to get 
their jo b s  done. A m / 'ie r  w ay w e earn  that 
com m itm ent is by re sp ec tin g  th e ir  righ ts. 
We scrupulously  avoid prying in to  ou r em ­
p lo y ees ' p riva te  lives. Finally, w e care  
about them .

W hen they have p rob lem s a t w ork or 
outside the w orkplace, w e try  to  help. 
Som etim es we help by having o u r financial 
people arrange a personal loan a t o u r bank. 
Som etim es w e help by having o u r legal

d ep artm en t stra igh ten  out a  problem  with 
an  em ployee’s landlord. M ostly w e help 
ju s t by listening and caring.

T h is  approach to  em ployee relations is 
n o t philanthropy— it 's  good business. Our 
em p loyees routinely  go above and beyond 
th e  call of du ty  to  help  our custom ers . Our 
se rv ice  m anager, fo r exam ple, installed a 
sh ip-lo -shore radio in his sailboat at his 
ow n expense , so h e  could keep  in touch 
w ith  th e  com pany— and any problem s—  
w hile he w as on his vacation.

W e a re  a lso  very  selec tive  in our hiring. 
E ven  w ith applicants for entry-level jobs, 
w e conduct at le a s t tw o in-depth in ter­
v iew s w ith  d iffe ren t in te rv ie w e rs . We 
check  re fe rences— thoroughly . And often 
no t w ith th e  personnel departm ent-—all

■ ’ ^ U lt im a t e ly ,
■psdrug testing Is a seductive 

gimmick that promises.. 
-vinstantTellef from the 
; awesomeirfisponslbllitles 

— of management.

th ey  ev e r  give us is nam e, rank, and serial 
num ber— b u t w ith th e  candidate 's p revi­
o u s  superv iso rs . A nd w e try  to  screen 'ou t 
th e  d rug  abusers. N ot by anyone telling us 
d irectly , of course, b u t by learning about 
w hich applicants had chronic ab sen tee­
ism , inconsisten t quality, and bad w ork 
hab its at th e ir fo rm er jobs . And w e find out 
w ith m uch m ore  accuracy than  we could 
w ith a hit-or-m iss d rug  test.
-  A fte r w e h ire  peop le , w e tell them  w hat 
perfo rm ance w e expect from  them — and 
th en  pay atten tion  to  th e ir  re su lts . M ost of 
o u r su p e rv iso rs  have taken  a  35-w eek, in­
te n s iv e  m anagem ent-tra in ing  co u rse  to 
help them  in this. If an em ployee 's perfo r­
m ance consisten tly  falls sh o rt of ou r ex­
pecta tions, then  the su p erv iso r sits down 
w ith him o r her and d iscu sses the prob­
lem . W hen em ployees a re  open w ith su ­
p e rv iso rs— as is often the case— and the 
p roblem  is d rugs or alcohol, w e help get 
them  into a trea tm en t p rogram .

T h a i 's  ou r program — and it w orks. By 
do ing  good in terv iew ing  and re fe ren ce  
checking, we aim ost n ev e r h ire  an em ploy­
e e  w ith a d rug  o r alcohol problem . We 
have had em ployees w ho developed such 
p ro b lem s, bu t our su p e rv iso rs  noticed 
th e ir  declining job  perform ance, confront­
ed them , and got them  in to  trea tm en t. -

O verall, I es tim ate  th e  ra te  of abuse at 
o u r com pany to  be only about 1%. We

have installed m ore than a quarter o f a 
million sy s tem s around the world, han­
dling som e of the m ost hazardous m ateri­
als know n, and have nev er been involved 
in an industrial accident.

O ur experience is confirm ed by a recen t 
A m erican M anagem ent Association su r­
vey  of 1.000 com panies that Kiund the 
m ost effective program  lo fight w orkplace 
d rug  abuse  com bines em ployee education 
w ith trained superv iso rs w ho know how  to 
identify and constructively  confront em ­
p lo y ees w ho fail to  m eet perform ance 
standards.

T he fa r t is, m ost com panies don’t do 
drug testing . And, according to the A m eri­
can M anagem ent A ssociation  s tu d y , a 
th ird  of those  w ho do think th ere  is no 
value in it.

Why, then , is th e re  so much talk about 
d rug  testing? T he  answ er, I believe, lies 
largely in politics and the pow er of the 
m edia. D esp ite  the fact that w orkplace 
d rug  abuse is far less  prevalent than alco­
hol abuse— which industry  has survived, if 
not so lved,-foryears— the media have por­
trayed  it as an epidem ic that is sw eeping 
th e  country  and will d estroy  our econom y 
un less im m ediate em ergency m easures 
a re  taken. In th is em otional clim ate, is iL 

• any w onder that a m anager w ho is already 
beleaguered , as w e all are,* can be con­
vinced by a good sa lesperson  who p ro m ­
is e s  in s ta n t so lu tio n s  w ith  a s im p le , 
inexpensive test?

T he  tru th , of course, is that managing 
people  is never easy . Experienced m anag­
e rs  for years  have recognized that han ­
dling people is the m ost challenging part of 
th e ir jobs, and Uiat th e re  a re  no shortcu ts . 
And this, ultim ately; is w hat drug tes ting  
is— a seductive gimmick that p rom ises in­
s ta n t re lief from  the  aw esom e responsib il­
ities of m anagem ent. The testing  itse lf 
becom es a drug.

T h is is the choice m anagers face. T h e y  
can fight w orkplace drug abuse with d rug  
te s tin g . I t 's  easy , i t ’s  sim ple, and i t 's  
cheap. But it ju s t doesn ’t work. Drug te s t ­
ing provides inaccurate and irrelevan t in­
form ation and alienates the vast m ajority  
of good em ployees, w ho re se n t being su b ­
jec ted  to a s tr ip  search  to keep  their jobs.- 
O r, they  can fight su b stan ce  abuse by  
choosing th e ir people carefully, w atching 
th e ir  perform ance, and getting  involved 
w hen perform ance s ta r ts  to slip. I t’s diffi­
cult, it 's  tim e-consum ing, and it’s  
expensive. B ut it does w ork. And 
no t ju s t in p reventing  w orkplace 
d ru g  a b u se , b u t in  c re a t in g  a 
safe  and p roductive  w orkplace.

- r - "
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TAYLOR LABORATORIES, INC.
CHEMICAL TESTING & MARKETING
724A SIGINAKA WAY SITKA. ALASKA 998?^ 
(907) 747-6364

Joh n  H a r t l e  O c t o b e r  11, 1987

c / o  J o h n  Sun d  

P.O. B o x  V

Juneau, A l a s k a  99811

Dear Mr. Hartle:

T h a n k  y o u  for y o u r  office's r e q u e s t  for m y  crede n t i a l s .  I have atta c h e d  

a s h o r t  resume. Qie local r e f e r e n c e  for y o u  is C h u c k  Fry, w i t h  the 

D e p a r t m e n t  o f  C o r rections, Juneau: 465-3376. If y o u  w o u l d  like other 

r e f e r ences, p l e a s e  let m e  know.

I look f o r w a r d  t o  t e s t i f y i n g  t e l e p h o n i c a l l y  o n  O c t o b e r  24th o n  the 

a c c u r a c y  of d r u g s  of  a b u s e  testing.

To let y o u  k n o w  a little b i t  a b o u t  o u r  l a b o r a t o r y  services, o u r  tests 

a r e  run u n d e r  the s u p e r vision o f  a d e g r e e d  chemist, o r  b y  a Medical 

T e c h n o l o g i s t  o r  M e d i c a l  L a b o r a t o r y  T e c h n i c i a n  c e r t i f i e d  b y  the American 

S o c i e t y  of C l i n i c a l  Pathologists. P o s i t i v e  r e s u l t s  are r erun to insure 

r e s u l t  va l i d i t y .  C o n t r o v e r s i a l  r e s u l t s  a r e  c o n f i r m e d  w i t h  a seco n d  

l a b o r a t o r y  t e c h n i q u e  i n  o u r  own l a b o r atories. I b e l i e v e  we  are the only 

l a b o r a t o r y  in the state o f f e r i n g  c o n f i r m a t i o n  t e s t s  for d rugs of abuse 

ur i n alyses. Our r e s u l t s  hav e  b e e n  a c c e p t e d  u p o n  c h a l l e n g e  in Alaska 

S u p e r i o r  Court. W e  p a r t i c i p a t e  i n  the U R I N E  T O X I C O L O G Y  P R O F I C I E N C Y  

T E S T I N G  S E R V I C E  of the A m e r i c a n  A s s o c i a t i o n  of  Bioanalysts.

Sincerely,

_  dCLKeM + 't ___
Lawrence Taylor, J r . / P r e s i  ent

e n c l o s u r e

r



R E S U M E  O c t o b e r  11, 1987

L a w r e n c e  Taylor, Jr.

P.O. Box 336 

Sitka, A l a s k a  99835

C o m p a n y  N a m e : T a y l o r  laboratories, Inc., Sitka, A l a s k a  

D ates of E m p l o y m e n t : M a y  11, 1985 - p r e s e n t  

T i t l e s  H e l d : P r e s i d e n t  

A c c o m p l i s h m e n t s :

1. F o u n d e d  Tay l o r  Labora t o r i e s  M a y  11, 1985.

2. I n c o r p o r a t e d  L a boratories D e c e m b e r  30, 1986.

3. A c c e p t e d  as e x p e r t  w i t n e s s  for c a n n a b i n o i d  a n d  cocaine 

d e t e r m i n a t i o n s  u p o n  c h a llenge in A l a s k a  S u p e r i o r  Court June 

20, 1986.

4. S t a r t e d  A s b e s t o s  A n a l y s i s  D i v i s i o n  October, 1986. 

P a r t i c i p a n t  i n  A I H A - P A T  P r o g r a m  for fiber c o u n t i n g  and the E P A  

B u l k  A n a l y s i s  Q u a l i t y  A s s u r a n c e  Prograi..

5. S t a r t e d  Foo d  a n d  W a t e r  Q u a l i t y  Division, a c o n s u l t a t i o n  

service, February, 1987.

The f o l l o w i n g  e m p l o y m e n t  w a s  c o i n c i d e n t  w i t h  the a bove o c c u p a t i o n  from 

M a y  11, 19 8 5  - p r e s e n t

C o m p a n y  N a m e : A l a s k a  Pulp Corporation, Sitka, A l a s k a  

D ates of E m p l o y m e n t : M a y  22, 1974 - p r e s e n t  

A n n u a l  Sales V o l u m e ; 1 8 8 , 0 0 0  tons ($75.2 million)

T i t l e s  H e l d : a n a l y t i c a l  chemist, p r o c e s s  e n g i n e e r  (acid p l a n t  &

d i g e s t e r s ) , t o u r  foreman, p r o c e s s  e n g i n e e r  (bleach plant, p o w e r  house, 

and a c i d  p l a n t ) , p r o c e s s  e n g i n e e r  (mil] wide)
E d u c a t i o n ;

U n i v e r s i t y  of Alaska, Fairbanks, A l a s k a  1974 BS Ch e m i s t r y

U n i v e r s i t y  of Alaska, Fairbanks, A L a s k a  1974 B S  Biology

H a v e r f o r d  College, Haverford, P e n n s y l v a n i a  1969 B A  Sociology



D a v i d  G .  E v a n s
A T TO RN EY  AT LAW 
3 5  COLD SOIL ROAD 

LAWRENCEVILlE. N .J .  0 8 6 4 8

( 6 0 9 )  8 9 6 - 3 9 2 3

ALASKA HOUSE JUDICIARY COMMITTEE

HEARING ON DRUG TESTING 

OCTOBER 2 4 , 1937

TESTIMONY OF DAVID G. EVANS, ESQ.
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Mr. C h a i r m a n  a n d  m e m b e r s  o f  t h e  C o m m i t t e e ,  i n  t h e  l a s t  s e v e n t e e n  

y e a r s  m y  e x p e r i e n c e  h a s  i n c l u d e d  s t u d y i n g ,  t e a c h i n g ,  a n d  w r i t i n g  

o n  t h e  l e g a l  a s p e c t s  o f  a l c o h o l  a n d  d r u g  p r o b l e m s .  T w o  b o o k s  o f  

m i n e  h a v e  b e e n  p u b l i s h e d  o n  t h e s e  s u b j e c t s  a n d  I h a v e  h e l d  f a c u l t y  

p o s i t i o n s  at R u t g e r s  U n i v e r s i t y  a n d  J o h n  J a y  C o l l e g e  o f  C r i m i n a l  

J u s t i c e  t e a c h i n g  c o u r s e s  o n  t h e  l e g a l  a n d  c r i m i n a l  j u s t i c e  a s p e c t s  

o f  s u b s t a n c e  a b u s e .  S i n c e  1 9 8 1 ,  I h a v e  b e e n  t h e  C h a i r m a n  o f  t h e  

A l c o h o l i s m  a n d  D r u g  L a w  R e f o r m  C o m m i t t e e  o f  t h e  I n d i v i d u a l  R i g h t s  

a n d  R e s p o n s i b i l i t i e s  S e c t i o n  o f  t h e  A m e r i c a n  B a r  A s s o c i a t i o n .

In m y  a cademic and legal practice experi ence working on these 

issues, no issue has b e e n  as controv ersial as drug testing, nor 

has one spawned so m u c h  litigation.

M y  task today is to see if there is a m i d d l e  g round to this 

controversy. H o w  can the concerns of pe ople of good will on both 

sides be b r o u g h t  together?

F i r s t  o f  a l l ,  s h o u l d  t h e r e  b e  a m i d d l e  g r o u n d ?  W h y  d o n ' t  w e  

j u s t  b a n  d r u g  t e s t i n g ?  T h e  o p p o n e n t s  o f  d r u g  t e s t i n g  a r g u e  t h a t  

i t  is a n  i n v a s i o n  o f  p r i v a c y ,  t e s t i n g  is i n a c c u r a t e ,  t h a t  a s k i n g  

s o m e o n e  t o  u n d e r g o  t e s t i n g  p r e s u m e s  g u i l t ,  t e s t i n g  d o e s n ' t  m e a s u r e  

w o r k  p e r f o r m a n c e ,  a d u l t e r a t i o n  o f  t e s t  s p e c i m e n s  is e a s y  to do, 

a n d  t h e r e  a r e  p r o b l e m s  w i t h  d u e  p r o c e s s ,  e q u a l  p r o t e c t i o n ,  a n d  o t h e r  

f u n d a m e n t a l  r i g h t s .  If t h e y  a g r e e  w i t h  t e s t i n g  a t  al l ,  it is o n l y  

f o r  g r o u n d s  s u c h  as " r e a s o n a b l e  s u s p i c i o n . "  I n  a d d i t i o n ,  s o m e
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o p p o n e n t s  a r g u e  t h a t  d r u g  u s e  is a p e r s o n a l  m a t t e r ,  i t  s h o u l d  b e  

l e g a l i z e d ,  a n d  i t  s h o u l d  o n l y  b e  a n  e m p l o y e r ' s  c o n c e r n  w h e n  t h e  

e m p l o y e e  h a s  i m p a i r e d  w o r k  p e r f o r m a n c e .

T h e  p r o p o n e n t s  o f  t e s t i n g  a r g u e  t h a t  d r u g  a b u s e  is a m a j o r  

h e a l t h  a n d  e c o n o m i c  p r o b l e m  a n d  t h a t  t e s t i n g  is a v a l u a b l e  t o o l  

t o  h e l p  d r y  u p  t h e  d e m a n d  f o r  d r u g s .  T h e y  c l a i m  t h a t  m o s t  A m e r i c a n  

w o r k e r s  d o  n o t  u s e  d r u g s  a n d  w a n t  a d r u g - f r e e  w o r k p l a c e .  T h e  

p r o p o n e n t s  c l a i m  a n  e q u a l  c o n c e r n  a b o u t  i n d i v i d u a l  r i g h t s ,  b u t  

t h e y  a s s e r t  t h a t  a p r o p e r l y  p l a n n e d  a n d  a d m i n i s t e r e d  d r u g  t e s t i n g  

p r o g r a m  c a n  p r o t e c t  p r i v a c y ,  i n s u r e  d u e  p r o c e s s ,  a n d  p r o v i d e  e q u a l  

p r o t e c t i o n .  T h e y  a r g u e  t h a t  t h e  t e s t i n g  t e c h n o l o g y  is h i g h l y  

a c c u r a t e ,  e s p e c i a l l y  w h e n  i n i t i a l  s c r e e n i n g  t e s t s  a r e  c o n f i r m e d ,  

a n d  t h a t  t h e  t e s t s  p r o v i d e  o b j e c t i v e ,  s c i e n t i f i c  e v i d e n c e  o f  d r u g  

u s e .

I n  s t u d y i n g  t h i s  c o n t r o v e r s y  b y  f o l l o w i n g  t h e  p r e s s  r e p o r t s ,  

a n d  r e a d i n g  t h e  s t a t e  a n d  f e d e r a l  c o u r t  c a s e s  a n d  l e g i s l a t i o n ,  

a n d  h a v i n g  w r i t t e n  t h r e e  a r t i c l e s  o n  t h e  s u b j e c t ,  m y  c o n c l u s i o n  

is t h a t  d r u g  t e s t i n g  is h e r e  t o  s t a y ,  h o w e v e r ,  f o r  i t s  u l t i m a t e  

s u c c e s s ,  d r u g  t e s t i n g  m u s t  b e  p r o t e c t i v e  of i n d i v i d u a l  r i g h t s .

A l l  t e s t i n g  p r o g r a m s ,  p u b l i c  a n d  p r i v a t e ,  s h o u l d  b e  e s t a b l i s h e d  in 

a m a n n e r  t h a t  p r o t e c t s  t e s t  a c c u r a c y ,  d u e  p r o c e s s ,  e q u a l  p r o t e c t i o n ,  

c o n f i d e n t i a l i t y ,  a n d  o f f e r s  a c h a n c e  o f  r e h a b i l i t a t i o n  f o r  t h e  d r u g  

a n d  a l c o h o l  a b u s i n g  e m p l o y e e .  T e s t i n g  s h o u l d  b e  u s e d  t o  p r o t e c t  a n d

r



h e l p  p e o p l e .  I t  is n o t  a d e v i c e  f o r  " w i t c h  h u n t i n g "  o r  f o r  p u r s u i n g  

p r e j u d i c e .  D r u g  t e s t i n g  s h o u l d  p r o v i d e  f r e e d o m  f r o m  f e a r  a n d  n o t  

a d d  t o  it.

Is t h e r e  a m i d d l e  g r o u n d ?  L e t  m e  d i s c u s s  s o m e  o f  t h e  m a j o r  

l e g a l  i s s u e s  t h a t  m u s t  b e  c o n s i d e r e d ,  a n d  t h e n  p r o v i d e  d r u g  t e s t i n g  

g u i d e l i n e s  t h a t  a r e  p r o t e c t i v e  o f  i n d i v i d u a l  r i g h t s  a n d  s e e k  t h i s  

m i d d l e  g r o u n d .

T h e  F o u r t h  A m e n d m e n t  - S e a r c h  a n d  S e i z u r e  - P r i v a c y

M o s t  l a w s u i t s  r e s u l t i n g  f r o m  d r u g  t e s t i n g  a r e  b a s e d  i n  w h o l e ,  

o r  i n  p a r t ,  o n  a n  a l l e g e d  v i o l a t i o n  o f  a n  e m p l o y e e ' s  F o u r t h  A m e n d ­

m e n t  r i g h t  t o  b e  f r e e  f r o m  u n r e a s o n a b l e  s e a r c h e s .  D r u g  t e s t s  a r e  

g e n e r a l l y  r e g a r d e d  as s e a r c h e s  , h o w e v e r , t h i s  is s t i l l  b e i n g  l i t i g a t e d .

T h e s e  s i t u a t i o n s  u s u a l l y  o n l y  a p p l y  t o  g o v e r n m e n t a l  e m p l o y m e n t  

o r  a c t i o n .  A  p r i v a t e  e m p l o y e r ' s  d r u g  t e s t i n g  p r o g r a m  u s u a l l y  c c n -  

n o t  v i o l a t e  a n  e m p l o y e e ' s  c o n s t i t u t i o n a l  r i g h t  t o  b e  f r e e  f r o m  

u n r e a s o n a b l e  s e a r c h e s  u n l e s s  t h e  g o v e r n m e n t  is i n v o l v e d  i n  s o m e  

r e s p e c t .

C o u r t s  g e n e r a l l y  h o l d  t h a t  c n l y  p u b l i c  o r  g o v e r n m e n t  r e g u l a t e d  

i n d u s t r y  e m p l o y e e s  h a v e  r i g h t s  t o  a " r e a s o n a b l e "  s e a r c h  b y  t h e  

e m p l o y e r .  W h a t  i s  c o n s i d e r e d  r e a s o n a b l e ?  F i r s t  o f  a l l ,  a b s e n t  

j u s t i f y i n g  c i r c u m s t a n c e s  s u c h  as a s u b s t a n t i a l  s a f e t y  h a z a r d ,  

s o m e  i n c i d e n t  o r  " i n d i v i d u a l  s u s p i c i o n "  is u s u a l l y  n e c e s s a r y .



T h e  e m p l o y e r  m u s t  h a v e  s o m e  r e a s o n  t o  s u s p e c t  a n  e m p l o y e e  h a s  u s e d  

o r  is u n d e r  t h e  i n f l u e n c e  o f  a l c o h o l  o r  d r u g s .  T h i s  s u s p i c i o n  

s h o u l d  b e  b a s e d  o n  s p e c i f i c  o b j e c t i v e  f a c t s  a n d  " r e a s o n a b l e "  i n ­

f e r e n c e s  d r a w n  f r o m  t h o s e  f a c t s .  T h i s  " r e a s o n a b l e  s u s p i c i o n "  m u s t  

b e  s u p p o r t e d  b y  c i r c u m s t a n c e s  s t r o n g  e n o u g h  t o  w a r r a n t  a b e l i e f  t h a t  

t h e  e m p l o y e e  h a s ,  m o r e  l i k e l y  t h a n  n o t ,  b e e n  u s i n g  d r u g s  a t  w o r k  o r  

h a s  b e e n  i m p a i r e d  b y  o f f - t h e - j o b  u s e .  If a n  e m p l o y e e  is t o  b e  

s e l e c t e d  f o r  t e s t i n g  o n  t h e  b a s i s  o f  s o m e  r e a s o n a b l e  s u s p i c i o n ,  t h e  

s t a n d a r d s  f o r  t h i s  s u s p i c i o n  s h o u l d  b e  f a i r  a n d  r e a s o n a b l e .  I d e a l l y ,  

s u p e r v i s o r s  s h o u l d  b e  t r a i n e d  t o  i d e n t i f y  w o r k  p e r f o r m a n c e  p r o b l e m s  

o r  o t h e r  s i g n s  o f  d r u g  u s e  a n d  t o  d o c u m e n t  t h e s e  o b s e r v a t i o n s .

W h a t  a r e  s o m e  c r i t e r i a  f o r  e s t a b l i s h i n g  " r e a s o n a b l e  s u s p i c i o n . "

1. A  p a t t e r n  o f  a b s e n t e e i s m ,  l a t e n e s s ,  u n u s u a l  o r  

e r r a t i c  a c t i o n s ,  o r  d e t e r i o r a t e d  w o r k  p e r f o r m a n c e .

2. A p p e a r a n c e  o f  b e i n g  u n d e r  t h e  i n f l u e n c e  - s l u r r e d  

s p e e c h ,  s t a g g e r i n g ,  o d o r  o f  a l c o h o l ,  etc.

3. A r r e s t ,  c o n v i c t i o n ,  o r  i n v e s t i g a t i o n  c o n c e r n i n g  a 

d r u g  r e l a t e d  c r i m i n a l  o f f e n s e .

4. R e l i a b l e  i n f o r m a t i o n  s u p p l i e d  b y  c o m p a n y  p e r s o n n e l  

o r  o t h e r s .

F r e e d o m  f r o m  a l l  s e a r c h e s  a n d  s e i z u r e s  is n o t  a b s o l u t e .  It 

m u s t  b e  s u b j e c t e d  t o  a b a l a n c i n g  t e s t  o f  r e a s o n a b l e n e s s .  T h e  

r e a s o n a b l e n e s s  of a s e a r c h  m u s t  b e  e v a l u a t e d  i n  -the c o n t e x t  o f  t h e  

p l a c e  a n d  n a t u r e  o f  t h e  e m p l o y m e n t  a n d  t h e  e m p l o y e e ' s  r e a s o n a b l e



e x p e c t a t i o n  of p r i v a c y .  F o r  e x a m p l e ,  t h e r e  m a y  b e  c o m p e l l i n g  

r e a s o n s  t o  t e s t  t h a t  o v e r r i d e  t h e  n e e d  f o r  i n d i v i d u a l i z e d  s u s­

p i c i o n .  P u b l i c  s a f e t y ,  a n d  o t h e r  i m p o r t a n t  p u b l i c  o r  e m p l o y e r  

i n t e r e s t s ,  m a y  p e r m i t  r a n d o m  s e a r c h e s  o r  e m p l o y e e  t e s t i n g  e v e n  

i n  t h e  p u b l i c  s e c t o r .  S u c h  s e a r c h e s  m u s t  b e  l o g i c a l l y  a n d  f a c t u a l l y  

j u s t i f i e d  a n d  a d m i n i s t e r e d  n e u t r a l l y ,  w i t h  a p p r o p r i a t e  p r o c e d u r a l  

s a f e g u a r d s .

P r i v a t e  i n d u s t r y  is g e n e r a l l y  n o t  as c o n s t r a i n e d  b y  t h e  

F o u r t h  A m e n d m e n t ,  h o w e v e r ,  if p r i v a t e  e m p l o y e r  s e a r c h e s  a r e  u n ­

r e a s o n a b l y  i n t r u s i v e  o r  c l e a r l y  u n f a i r ,  a n  e m p l o y e e  m a y  b e  a b l e  

t o  s u e  u n d e r  t o r t ,  c o n t r a c t ,  o r  s t a t e  p r i v a c y  la w .  T h e  l a w  m a y  

b a l a n c e  t h e  e m p l o y e e ' s  r i g h t  t o  p r i v a c y  a n d / o r  c o n t r a c t  r i g h t s  

a g a i n s t  t h e  r i g h t  o f  t h e  e m p l o y e r  t o  c o n d u c t  b u s i n e s s  a n d  e n f o r c e  

w o r k  p e r f o r m a n c e  s t a n d a r d s .

G o v e r n m e n t  a n d  p r i v a t e  e m p l o y e r s  s h o u l d  e s t a b l i s h  d r u g  t e s t i n g  

p r o g r a m s  w i t h  p r o t e c t i o n  o f  e m p l o y e e  p r i v a c y  in m i n d .  U n l e s s  t h e r e  

is a s a f e t y ,  s e c u r i t y  o r  s i m i l a r  n e e d ,  d r u g  t e s t i n g  s h o u l d  b e  c o n­

d u c t e d  o n  a " r e a s o n a b l e  s u s p i c i o n "  b a s i s .  D r u g  t e s t s  c a n ,  t h u s ,  b e  

u s e d  t o  e n f o r c e  l e g i t i m a t e  w o r k  p e r f o r m a n c e  s t a n d a r d s  a n d  w o r k  r u l e s .

A  p r i v a c y  i s s u e  t h a t  o f t e n  a r i s e s  c o n c e r n s  w h e t h e r  s p e c i m e n  

d o n a t i o n  m u s t  b e  o b s e r v e d  t o  i n s u r e  it is n o t  a d u l t e r a t e d .  O b s e r v a­

t i o n  m a y  n o t  b e  n e c e s s a r y .  T h e r e  a r e  s o m e  m e t h o d s  o f  a v o i d i n g



a d u l t e r a t i o n  o f  a u r i n e  s p e c i m e n  w i t h o u t  h a v i n g  t o  o b s e r v e  t h e  

u r i n e  d o n a t i o n .

1. U s e  a s e c u r e  r e s t  r o o m  f o r  t h e  s p e c i m e n  d o n a t i o n .

2. P u t  a c o l o r i n g  a g e n t  i n  t h e  t o i l e t  w a t e r .

3. D i s c o n n e c t  t h e  h o t  w a t e r  f a u c e t .

4. T h e  d o n o r  s h o u l d  r e m o v e  o u t e r  c l o t h e s  a n d  p e r s o n a l  

p o s s e s s i o n s  n o t  n e c e s s a r y .

5. M e a s u r e  t h e  s p e c i m e n ' s  t e m p e r a t u r e ,  PH, a n d  s p e c i f i c  g r a v i t y .

6. F o l l o w  p r o p e r  c h a i n  o f  c u s t o d y  p r o c e d u r e s .

D u e  P r o c e s s

T h e  U . S .  C o n s t i t u t i o n  r e q u i r e s  t h e  g o v e r n m e n t  t o  p r o v i d e  a 

p e r s o n  w i t h  " d u e  p r o c e s s "  b e f o r e  d e p r i v i n g  h i m / h e r  o f  " l i f e ,  l i b e r t y ,  

o r  p r o p e r t y . "  D u e  p r o c e s s  m e a n s  t h a t  t h e  g o v e r n m e n t  m u s t  p r o v i d e  

a f a i r  d e c i s i o n - m a k i n g  p r o c e s s  b e f o r e  t a k i n g  m e a s u r e s  t h a t  a f f e c t  

t h e s e  r i g h t s .  W h i l e  e n f o r c e m e n t  o f  t h i s  c o n s t i t u t i o n a l  r i g h t  is 

m e a n t  t o  p r o t e c t  a g a i n s t  g o v e r n m e n t a l  i n t e r f e r e n c e ,  t h e  c o n c e p t  of 

" d u e  p r o c e s s "  i s  s o  f i r m l y  r o o t e d  i n  o u r  c o u n t r y  b y  c u s t o m  a n d  c o n­

t r a c t  t h a t  e v e n  p r i v a t e  e m p l o y e r s  s h o u l d  s t r i v e  t o  u s e  f a i r  p r o ­

c e d u r e s  a t  a l l  t i m e s  i n  d e a l i n g  w i t h  e m p l o y e e s .

W h e n  e m p l o y e e s  c l a i m  t h a t  d r u g  t e s t i n g  v i o l a t e s  d u e  p r o c e s s ,  

t h e y  u s u a l l y  a r g u e  t h a t  t h e  t e s t  a r e  i n a c c u r a t e ,  n o t  r e l a t e d  t o  

w o r k  p e r f o r m a n c e ,  o r  t h a t  t h e  e m p l o y e e s  w e r e  n o t  g i v e n  a c h a n c e  

t o  c o n t e s t  t h e  t e s t  r e s u l t s  o r  e n s u i n g  d i s c i p l i n e .



W h e n  l o o k i n g  a t  a c c u r a c y  a r g u m e n t s ,  i t  is i m p o r t a n t  t o  n o t e  

t h a t  c o u r t s  h a v e  c o n s i s t e n t l y  u p h e l d  t h e  a c c u r a c y  o f  d r u g  t e s t s  

t h a t  a r e  p r o p e r l y  p e r f o r m e d ,  e s p e c i a l l y  w h e n  t h e y  a r e  c o n f i r m e d .

O n  t h e  i s s u e  o f  w o r k  p e r f o r m a n c e ,  e m p l o y e e s  m a y  a r g u e  t h a t  

d r u g  t e s t s  s h o w  o n l y  t h a t  a n  e m p l o y e e  h a s  i n g e s t e d  a s u b s t a n c e  

a t  s o m e  t i m e  a n d  d o  n o t  s h o w  c u r r e n t  i m p a i r m e n t ,  t h e r e f o r e ,  t h e  

t e s t  c a n n o t  b e  u s e d  as p r o o f  o f  i m p a i r e d  w o r k  p e r f o r m a n c e .  T h e s e  

e m p l o y e e s  a r g u e  t h a t  i t  w o u l d  b e  u n f a i r  t o  d i s c i p l i n e  s o m e o n e  

u n l e s s  s h e / h e  is i m p a i r e d  o n  t h e  job. T h i s  a r g u m e n t ,  h o w e v e r ,  

b r e a k s  d o w n  if o n e  u s e s  t h e  r e a s o n a b l e  s u s p i c i o n  s t a n d a r d ,  o r  a 

j o b - r e l e v a n t  w o r k  r u l e  t h a t  f o r b i d s  e m p l o y e e s  f r o m  u s i n g  d r u g s .

I f  a n  e m p l o y e e  e x h i b i t s  p o o r  w o r k  p e r f o r m a n c e  o r  a p p e a r s  t o  b e  

u n d e r  t h e  i n f l u e n c e  o f  a l c o h o l  o r  o t h e r  d r u g s ,  t h e  t e s t  c a n  b e  

u s e d  as f u r t h e r  e v i d e n c e  t h a t  w o r k  is a f f e c t e d .  M o s t  t e s t i n g  

p r o g r a m s  a r e  b a s e d  o n  s u c h  w o r k  p e r f o r m a n c e  s t a n d a r d s .

T h e  f i r s t  s t e p  i n  a d d r e s s i n g  d u e  p r o c e s s  is t o  e n s u r e  t h a t  

a t e s t i n g  p o l i c y  s h o u l d  i n c l u d e  a d v a n c e  n o t i c e  t o  e m p l o y e e s  o f  

t h e  c o n s e q u e n c e s  o f  a p o s i t i v e  t e s t  r e s u l t .  T h i s  c a n  b e s t  b e  

a c h i e v e d  b y  d e v e l o p i n g  a c o m p a n y  p o l i c y  w h i c h  is g i v e n  w i d e s p r e a d  

p u b l i c i t y  w i t h i n  t h e  c o m p a n y  t h r o u g h  p r i n t e d  n o t i c e s  a n d  t r a i n i n g .  

T h e  c o m p a n y  d r u g  t e s t i n g  p o l i c y  m u s t  b e  c l e a r l y  w r i t t e n  a n d  c o n ­

s i s t e n t l y  e n f o r c e d .
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I f  a n  e m p l o y e e  h a s  a c o n f i r m e d  p o s i t i v e  t e s t  r e s u l t ,  s h e / h e  

s h o u l d  b e  a l l o w e d  t o  d i s c u s s  t h i s  w i t h  h i s / h e r  s u p e r i o r s  or, if 

a p p r o p r i a t e ,  h a v e  a h e a r i n g  b e f o r e  a n y  p o s s i b l e  d i s c i p l i n a r y  a c t i o n  

is t a k e n .  E m p l o y e r s  s h o u l d  e x a m i n e  t h e  e m p l o y e e ' s  e x p l a n a t i o n  o r  

e v i d e n c e  t o  d e t e r m i n e  if i t  is l e g i t i m a t e .

E q u a l  P r o t e c t i o n

I n  s o m e  i n s t a n c e s ,  p u b l i c  e m p l o y e r s  h a v e  s i n g l e d  o u t  o n e  g r o u p  

o f  e m p l o y e e s  f o r  t e s t i n g .  T h e s e  e m p l o y e e s  c a n  r a i s e  t h e  i s s u e  of 

" e q u a l  p r o t e c t i o n " ;  i . e . ,  t h a t  i t  is u n f a i r  t o  b e  s i n g l e d  out.

S u c h  p r o c e d u r e s  o n  t h e  p a r t  o f  a n  e m p l o y e r  a r e  a c c e p t a b l e  p r o v i d i n g  

t h e r e  is a g o o d  r e a s o n ,  a n d  p r o v i d i n g  t h e r e  is n o  f o c u s  o n  l e g a l l y  

p r o t e c t e d  c l a s s e s  o f  p e o p l e ,  s u c h  as w o m e n ,  m i n o r i t i e s ,  o r  h a n d i ­

c a p p e d  p e r s o n s .  T o  a v o i d  p r o b l e m s ,  b o t h  p u b l i c  a n d  p r i v a t e  e m p l o y e r s  

s h o u l d  b a s e  t h e  s e l e c t i o n  o f  c e r t a i n  g r o u p s  o f  e m p l o y e e s  o n  b u s i n e s s  

n e e d s ,  o r  s p e c i f i c  e v i d e n c e  o f  w o r k - r e l a t e d  p r o b l e m s  a m o n g  a d e s i g ­

n a t e d  g r o u p  o f  e m p l o y e e s .

S e l f  I n c r i m i n a t i o n

T h e  F i f t h  A m e n d m e n t  t o  t h e  U . S .  C o n s t i t u t i o n  p r o h i b i t s  t h e  

g o v e r n m e n t  f r o m  f o r c i n g  a p e r s o n  t o  p r o v i d e  t e s t i m o n y  w h i c h  w i l l  

t e n d  t o  i n c r i m i n a t e  h i m / h e r .  I n  a n o t a b l e  c a s e ,  t h e  c o u r t  h e l d  

t h a t  b l o o d  t e s t s  a r e  n o t  p r o t e c t e d  u n d e r  t h e  F i f t h  A m e n d m e n t  b e c a u s e  

t h e y  a r e  n o t  " t e s t i m o n y . "  T e s t i m o n y  r e q u i r e s  c o m m u n i c a t i o n  v i a  s p e e c h ,  

w r i t i n g  o r  o t h e r  m e a n s .  T h i s  s a m e  p r i n c i p l e  a p p l i e s  t o  b r e a t h  a n d  

u r i n e  t e s t s  in t h a t  p r o v i d i n g  a s p e c i m e n  is n o t  g e n e r a l l y  r e g a r d e d  

as s e l f  i n c r i m i n a t i o n .

r
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P r e - e m p l o y m e n t

P r e - e m p l o y m e n t  s c r e e n i n g  t e s t s  a r e  g e n e r a l l y  a c c e p t a b l e .  H o w e v e r ,  

a l l  p r e - e m p l o y m e n t  t e s t i n g  s h o u l d  b e  d o n e  i n  a c o n s i s t e n t ,  n o n d i s -  

c r i m i n a t o r y  m a n n e r ;  i . e . ,  g i v e n  t o  a l l  w h o  a p p l y  o r  g i v e n  t o  j u s t i f i e d  

s e l e c t e d  j o b  c a t e g o r i e s .

I f  t h e  t e s t  is p o s i t i v e ,  t h e  e m p l o y e r  s h o u l d  n o t i f y  t h e  a p p l i c a n t  

a n d  g i v e n  h i m / h e r  a c h a n c e  t o  c o n t e s t  t h e  r e s u l t s .

T h e  e m p l o y e r  s h o u l d  h a v e  a w r i t t e n  p o l i c y  o n  p r e - e m p l o y m e n t  

t e s t i n g ,  a n d  i t  s h o u l d  e x p l i c i t l y  i n c l u d e  p r o c e d u r e s  f o r  c o n f i d e n t i a l i t y .  

If a n  e m p l o y e e  is r e j e c t e d  f o r  a p o s i t i v e  t e s t  r e s u l t ,  t h e  r e s u l t  

s h o u l d  b e  k e p t  c o n f i d e n t i a l .

C a n  o n e  l e g a l l y  r e j e c t  a d r u g  u s e r  f r o m  e m p l o y m e n t ?  I s n ' t  t h i s  

d i s c r i m i n a t i o n  u n d e r  l a w s  p r o t e c t i n g  t h e  h a n d i c a p p e d ?  A n  e m p l o y e r  

c a n  r e a s o n a b l y  r e q u i r e  t h a t  p o t e n t i a l  e m p l o y e e s  n o t  b e  d r u g  u s e r s ,  

as l o n g  as t h i s  p o l i c y  h a s  a l e g i t i m a t e  b u s i n e s s  p u r p o s e  a n d  i s  

e n f o r c e d  a g a i n s t  a l l  s i m i l a r l y  s i t u a t e d  a p p l i c a n t s .

O f f - t h e - J o b  o r  O f f - D u t y  P r o b l e m s

H o w  s h o u l d  o n e  d e a l  w i t h  e m p l o y e e s  w h o  u s e  d r u g s  o n  t h e i r  o w n  

t i m e ,  t e s t  p o s i t i v e ,  b u t  a r e  n o t  i n t o x i c a t e d  o r  " u n d e r  t h e  i n f l u e n c e "  

a t  t h e  t i m e  o f  t h e  t e s t ?  F o r  e x a m p l e ,  d e p e n d i n g  o n  t h e  l e v e l  o f  u s e ,  

t h e  p r e s e n c e  o f  m a r i j u a n a  c a n  b e  d e t e c t e d  i n  t h e  b o d y  f o r  d a y s  o r  

w e e k s .  E v e n  in s u c h  c a s e s ,  t h e  n a t u r e  o f  t h e  j o b  m a y  a l l o w  s o m e
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a c t i o n  a g a i n s t  t h e  e m p l o y e e ,  if t h e r e  a r e  s o u n d  b u s i n e s s  r e a s o n s  

w h y  p a r t i c u l a r  e m p l o y e e s  s h o u l d  n e v e r  u s e  d r u g s .  F o r  e x a m p l e ,  t h e  

U . S .  m i l i t a r y ,  w h i c h  p e r f o r m s  e x t e n s i v e  t e s t i n g  o f  i t s  p e r s o n n e l ,  

h a s  a c o m p e l l i n g  n a t i o n a l  s e c u r i t y  r e a s o n  p r o h i b i t i n g  a n y  d r u g  u s e  

a t  a n y  t i m e  b y  p e r s o n n e l .

I n  s o m e  p r i v a t e  c o m p a n i e s  w h e r e  t h e r e  a r e  s a f e t y  o r  s e c u r i t y  

c o n c e r n s ,  i t  m i g h t  b e  r e a s o n a b l e  t o  r e q u i r e  e m p l o y e e s  t o  n e v e r  u s e  

a n y  i l l e g a l  d r u g  b e c a u s e  of t h e  p o t e n t i a l  t h r e a t  o f  a c c i d e n t s ,  b l a c k ­

m a i l ,  o r  c o r r u p t i o n .  I n  t h e  c a s e  o f  p u b l i c  e m p l o y e e s ,  h o w e v e r ,  y o u  

m a y  n e e d  t o  h a v e  r e a s o n a b l e  s u s p i c i o n  t o  a s k  t h e  e m p l o y e e  t o  t a k e  

t h e  t e s t ,  u n l e s s  t h e r e  w a s  p r i o r  a g r e e m e n t  o r  s o m e  c o m p e l l i n g  r e a s o n  

t h a t  s u c h  t e s t s  w e r e  n e c e s s a r y .

A n  e m p l o y e r  m a y  h a v e  a r i g h t  t o  t a k e  a c t i o n  f o r  o f f - j o b  o r  

o f f - d u t y  b e h a v i o r  i f  t h e  b e h a v i o r  w o u l d  d e m o n s t r a b l y  d a m a g e  t h e  

c o m p a n y ' s  r e p u t a t i o n ,  a f f e c t  t h e  e m p l o y e e ' s  a t t e n d a n c e  a t  w o r k  o r  

s u b s e q u e n t  j o b  p e r f o r m a n c e ,  o r  l e a d  t o  t h e  r e f u s a l  o r  r e l u c t a n c e  o r  

i n a b i l i t y  o f  f e l l o w  e m p l o y e e s  t o  w o r k  w i t h  t h e  e m p l o y e e .

C o n f i r m a t i o n  o f  T e s t s

C o n f i r m a t i o n  o f  t e s t  r e s u l t s  is r e c o m m e n d e d .  T h i s  a v o i d s  t h e  

t i m e - c o n s u m i n g  a n d  e x p e n s i v e  p r o c e s s  o f  h a v i n g  t o  p r o v e  t h a t  t h e  

i n i t i a l  s c r e e n i n g  t e s t  w a s  a c c u r a t e .  A  p o l i c y  o f  c o n f i r m i n g  t e s t s  

l e a d s  t o  a l e v e l  o f  f a i r n e s s  a n d  c e r t a i n t y  t h a t  r e i n f o r c e s  d e c i s i o n s  

in d i s c i p l i n e  o r  t e r m i n a t i o n .
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lt is r e c o m m e n d e d  t h a t  i n i t i a l  p o s i t i v e  r e s u l t s  b e  

c o n f i r m e d  b y  a n  a l t e r n a t i v e  s c i e n t i f i c  m e t h o d  o f  e q u a l  or 

g r e a t e r  s e n s i t i v i t y .  T h i s  e n s u r e s  t h a t  t h e  r e s u l t  is c o r r e c t  

a n d  c a n  a l s o  d e t e c t  a n y  p r o c e d u r a l  e r r o r s .

S o m e t i m e s ,  a n  e m p l o y e e  r e q u e s t s  t h a t  t h e  s a m p l e  b e  s e n t  to 

a n o t h e r  l a b o r a t o r y  f o r  r e t e s t i n g .  S i n c e  l a b o r a t o r i e s  m a y  d i f f e r  

in t h e i r  p r o c e d u r e s ,  it is i m p o r t a n t  t h a t  t h e  s e c o n d  l a b o r a t o r y  

u s e s  a m e t h o d  w i t h  e q u a l  or g r e a t e r  s e n s i t i v i t y .  O t h e r w i s e ,  

t h e  s e c o n d  l a b o r a t o r y  m a y  r e p o r t  a n e g a t i v e  r e s u l t ,  w h i c h  will 

d e s t r o y  t h e  v a l u e  o f  t h e  i n i t i a l  t e s t .  .

R a n d o m  T e s t s

D u e  t o  t h e  n a t u r e  o f  a b u s i n e s s  o r  a p a r t i c u l a r  j o b  g r o u p ,  

a n  e m p l o y e r  m a y  t h i n k  it n e c e s s a r y  t o  t e s t  e m p l o y e e s  on a r a n d o m  

b a s i s  a n d  n o t  w a i t  f o r  i n d i v i d u a l  s u s p i c i o n  t o  d e v e l o p .  S u c h  

r a n d o m  t e s t i n g  is s u b j e c t  to c a r e f u l  s c r u t i n y  b y  c o u r t s  and 

a r b i t r a t o r s .  In s o m e  c a s e s ,  r a n d o m  t e s t i n g  f o r  p u b l i c  

e m p l o y e e s  h a s  b e e n  a l l o w e d .  P u b l i c  a n d  p r i v a t e  e m p l o y e r s  

w o u l d  b e  w e l l  a d v i s e d  to j u s t i f y  t h e  n e e d  f o r  s u c h  r a n d o m  t e s t s  

o n  t h e  b a s i s  o f  s p e c i f i c  w o r k p l a c e  c i r c u m s t a n c e s  r a t h e r  t h a n  a 

g e n e r a l  c o n c e r n  a b o u t  s o c i e t a l  d r u g  u s e .

If a p u b l i c  s e c t o r  e m p l o y e e ' s  j o b  d i r e c t l y  i n v o l v e s  p u b l i c  

s a f e t y ,  a r a n d o m  d r u g  t e s t i n g  r e q u i r e m e n t  m a y  b e  u p h e l d .  In



-  12 -

t h e s e  c a s e s ,  t h e  b e n e f i t  o f  d o u b t  m a y  g o  t o  t h e  c o n c e r n  f o r  s a f e t y ,  

b e c a u s e  l i v e s  s h o u l d  n o t  d e p e n d  on a d v a n c e  s u b j e c t i v e  d e t e c t i o n  of 

the o f t e n  s u b t l e  e f f e c t s  o f  a l c o h o l  a n d  o t h e r  d r u g s .

R a n d o m  t e s t i n g  s h o u l d  n o t  b e  u s e d  as a  m e a n s  f o r  s e l e c t i n g  

e m p l o y e e s  a r b i t r a r i l y  f o r  t e s t i n g .  T h e  o n l y  f a i r  m e t h o d  of s e l e c t i o n  

for r a n d o m  t e s t i n g  is w h e n  e a c h  e m p l o y e e  h a s  a n  e q u a l  c h a n c e  of b e i n g  

s e l e c t e d  f o r  t e s t i n g .  U s e  o f  s o m e  n e u t r a l  s e l e c t i o n  m e t h o d  w i l l  

a s s u r e  t h a t  s o m e  d e g r e e  o f  s t a t i s t i c a l  r a n d o m n e s s  i s  a c h i e v e d .

T h e  p u r p o s e s  o f  r a n d o m  t e s t i n g  are e a r l y  d e t e c t i o n  a n d  d e t e r r e n c e .  

E m p l o y e e s  w h o  k n o w  t h e y  w i l l  b e  t e s t e d  a t  r a n d o m  a r e  e x p e c t e d  t o  be 

m o r e  l i k e l y  t o  a v o i d  b e h a v i o r  w h i c h  w i l l  c o m p r o m i s e  t h e i r  jobs. 

N e v e r t h e l e s s ,  t h i s  s e l e c t i o n  m e t h o d  e n g e n d e r s  m o r e  e m p l o y e e  r e s i s­

t a n c e  o r  o p p o s i t i o n  t h a n  t h e  o t h e r  t e s t  m e t h o d s .  T h u s ,  e m p l o y e r s  

s h o u l d  n o t  r e s o r t  t o  r a n d o m  t e s t i n g  u n t i l  o t h e r  m e t h o d s  h a v e  b e e n  

e x p l o r e d  o r  e x h a u s t e d .

I n t o x i c a t i o n  a n d  I m p a i r m e n t

T e s t i n g  h a s  b e e n  a t t a c k e d  b e c a u s e  it m a y  o n l y  p r o v e  t h a t  an 

e m p l o y e e  a t  s o m e  t i m e  i n g e s t e d  drugs. I m p a i r m e n t ,  i n t o x i c a t i o n ,  

o r  t i m e  o f  l a s t  u s e  c a n n o t  u s u a l l y  be d e t e r m i n e d  f r o m  a d r u g  tes t .

T h i s  d e t e r m i n a t i o n  m a y  n o t  b e  n e c e s s a r y .  I f  a t e s t i n g  p r o g r a m  is 

b a s e d  o n  r e a s o n a b l e  s u s p i c i o n  i t  m e a n s  t h e r e  is o t h e r  e v i d e n c e  of 

i m p a i r m e n t .  T h e  t e s t  m e r e l y  p r o v i d e s  s c i e n t i f i c  p r o o f  t o  b a c k u p  

the o t h e r  e v i d e n c e .  In a d d i t i o n ,  t e s t i n g  c a n  d e t e r m i n e  a p a t t e r n
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of d r u g  u s e .  I f  a p e r s o n  t e s t s  p o s i t i v e  a n d  i s  r e f e r r e d  t o  c o u n s e l i n g ,  

a d d i t i o n a l  t e s t s  w i l l  a l l o w  a b e t t e r  u n d e r s t a n d i n g  o f  p a s t  a n d  c u r r e n t  

u s e  p a t t e r n s .  F o r  e x a m p l e ,  i n  t h e  c a s e  o f  m a r i j u a n a ,  a p o s i t i v e  t e s t  

i n d i c a t e s  t h a t  t h e  p e r s o n  u s e d  m a r i j u a n a  i n  t h e  p a s t — w h i c h  c o u l d  b e  

h o u r s ,  d a y s ,  o r  w e e k s  d e p e n d i n g  o n  t h e  s p e c i f i c  u s e  p a t t e r n  a n d  .the 

c u t - o f f  l e v e l  o r  s e n s i t i v i t y  o f  t h e  test. A n  i n f r e q u e n t  u s e r  s h o u l d  

b e  c o m p l e t e l y  n e g a t i v e  i n  a f e w  d a y s .  R e p e a t e d  p o s i t i v e  a n a l y s e s  

o v e r  a p e r i o d  o f  m o r e  t h a n  t w o  w e e k s  i n d i c a t e  e i t h e r  c o n t i n u i n g  u s e  

o r  p r e v i o u s  h e a v y  c h r o n i c  u s e .  I n  a d d i t i o n ,  o n  a p r e - e m p l o y m e n t  

t e s t ,  i m p a i r m e n t  is n o t  a n  i s s u e .

H o w  c a n  a  t e s t i n g  p r o g r a m  b e  e s t a b l i s h e d  t h a t  is p r o t e c t i v e  o f  

e m p l o y e e  r i g h t s ?  P r o g r a m s  s h o u l d  b e  d e v e l o p e d  f o l l o w i n g  a p r o c e s s  

s i m i l a r  t o  t h e  o n e  d e s c r i b e d  b e l o w .

T h e  P r o c e s s  o f  E s t a b l i s h i n g  a D r u g  T e s t i n g  P r o g r a m

1. D o c u m e n t  t h e  n e e d  f o r  t e s t i n g

W h y  h a v e  a  t e s t i n g  p r o g r a m ?  Is i t  n e c e s s a r y  t o  e n f o r c e  w o r k  

p e r f o r m a n c e  s t a n d a r d s ,  o r  f o r  e m p l o y e e  a n d / o r  p u b l i c  s a f e t y ,  

s e c u r i t y ,  o r  p u b l i c  t r u s t ?  D o  y o u  h a v e  i l l e g a l  d r u g  s a l e s  on 

c o m p a n y  p r e m i s e s ?  C o n s i d e r  a l s o  p r e - e m p l o y m e n t  t e s t s  a n d  e m p l o y e e  

a s s i s t a n c e  p r o g r a m  t r e a t m e n t  a n d  m o n i t o r i n g .

2. S t e p s  i n  d e v e l o p i n g  a t e s t i n g  p o l i c y

- I n v o l v e  r e p r e s e n t a t i v e s  f r o m  t h e  s e c t i o n s  o f  t h e  o r g a n i z a t i o n
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l i k e l y  t o  b e  i n v o l v e d  in t h e  p r o g r a m .  I n c l u d e  l a b o r ,  

a f f i r m a t i v e  a c t i o n ,  p e r s o n n e l ,  E A P ,  l e g a l ,  s e c u r i t y ,  

m e d i c a l ,  o c c u p a t i o n a l  h e a l t h  a n d  s a f e t y ,  r i s k  m a n a g e m e n t ,  

etc.

D e v e l o p  a p o l i c y  w h i c h  i n c l u d e s :

a. s t a t e m e n t  o f  n e e d  f o r  t h e  p r o g r a m

b. w o r k  p e r f o r m a n c e  s t a n d a r d s

c. r u l e s  r e g a r d i n g  a l c o h o l  a n d  d r u g  u s e  o n  a n d  o f f  

d u t y  a n d  c o m p a n y  p r e m i s e s

d. c o n f i d e n t i a l i t y  o f  t e s t  r e s u l t s

e. m e t h o d  o f  t e s t i n g  - p r e - e m p l o y m e n t ,  r a n d o m ,  r e a s o n a b l e  

s u s p i c i o n

f. c o n s e q u e n c e s  o f  r e f u s a l  t o  t a k e  a t e s t

g. c o n s e q u e n c e s  o f  p o s i t i v e  t e s t s  as t h e y  r e l a t e  t o  

r e h a b i l i t a t i o n ,  d i s c i p l i n e ,  d i s c h a r g e ,  j o b  a s s i g n m e n t  

o r  o t h e r  a c t i o n s

h. o p p o r t u n i t i e s  f o r  r e h a b i l i t a t i o n

i. r i g h t s  of e m p l o y e e s  t o  d u e  p r o c e s s  a n d  t o  b e  f r e e  

f r o m  d i s c r i m i n a t i o n

j . E A P  a n d / o r  t r e a t m e n t  m o n i t o r i n g  p r o c e d u r e s

k. c o m p a n y  r e s p o n s i b i l i t y  t o  b e  f a i r  a n d  p r o v i d e  d i g n i f i e d  

t e s t i n g

1. p r o c e d u r e s  f o r  c o n f i r m a t i o n  o f  p o s i t i v e  t e s t  r e s u l t s .
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I m p l e m e n t a t i o n  o f  t h e  P o l i c y

T h e  c o s t  o f  t h e  p r o g r a m  m u s t  b e  c o n s i d e r e d ,  i n c l u d i n g  i n s u r a n c e  

a n d  t r e a t m e n t  c o s t s .

D e v e l o p  p r o c e d u r e s  t o  i n c l u d e  t e s t  a d m i n i s t r a t i o n ,  s p e c i m e n  

c o l l e c t i o n  a n d  s t o r a g e ,  c h a i n  o f  c u s t o d y ,  a n d  c o n f i d e n t i a l i t y .  

E s t a b l i s h m e n t  of c h a i n  o f  c u s t o d y  p r o c e d u r e s  is v e r y  i m p o r t a n t .  

C h a i n  o f  c u s t o d y  is t h e  t e r m  a p p l i e d  t o  t h e  s a f e g u a r d i n g  o f  a 

t e s t  s p e c i m e n  t o  e n s u r e  t h a t  t h e  s p e c i m e n  c o l l e c t e d  is t h e  s a m e  

o n e  t h a t  is t e s t e d .  T h e  c h a i n  o f  c u s t o d y  is i m p o r t a n t  f o r  y o u r  

p r o g r a m ' s  i n t e g r i t y  a n d  in c a s e  t h e  t e s t  r e s u l t  b e c o m e s  p a r t  of 

a l e g a l  d i s p u t e .

T e s t i n g  p r o c e d u r e s  m u s t  b e  i m p l e m e n t e d  t h a t  d o  n o t  h u m i l i a t e  

o r  h a r a s s  e m p l o y e e s .

C o n s e n t  t o  t e s t  m u s t  n o t  b e  o b t a i n e d  b y  f r a u d ,  m i s r e p r e s e n t a t i o n ,  

o r  t h r e a t s .

S c i e n t i f i c  a n d  t e s t  m a n u f a c t u r e r ' s  p r o c e d u r e s  m u s t  b e  f o l l o w e d .  

A l l  t e s t i n g  e q u i p m e n t  s h o u l d  f u n c t i o n  p r o p e r l y  a n d  b e  s u b j e c t e d  

t o  d o c u m e n t e d  m a i n t e n a n c e  a n d  e x a m i n a t i o n .

T e s t s  m u s t  b e  a d m i n i s t e r e d  a n d  s p e c i m e n s  s t o r e d  in a c c o r d a n c e  

w i t h  s t a t e  law.

C h a n g e  a n y  l a b o r - m a n a g e m e n t  a g r e e m e n t s  t o  c o m p l y  w i t h  t h e  p o l i c y  

if n e c e s s a r y .

I n f o r m  a l l  e m p l o y e e s  o f  t h e  p o l i c y  i n  w r i t i n g  a n d  t r a i n  e m p l o y e e s  

a n d  s u p e r v i s o r s  o n  t h e  p o l i c y .

r
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- If you choose to use on-site testing equipment, get proper 

training for your staff on the e q u i p m e n t  and procedures.

- If y o u  c h o o s e  a n  o u t s i d e  l a b o r a t o r y ,  c h o o s e  a w e l l  q u a l i f i e d  

l a b o r a t o r y  t h a t  a d h e r e s  t o  g o o d  q u a l i t y  c o n t r o l  a n d  s t a t e  a n d  

f e d e r a l  law.

- C r e a t e  a c o m m i t t e e  o f  r e l e v a n t  c o m p a n y  r e p r e s e n t a t i v e s  t o  

o v e r s e e  t h e  p r o g r a m  o n  a c o n t i n u i n g  b a s i s .

- H a v e  y o u r  p r o g r a m  e v a l u a t e d  e v e r y  f e w  y e a r s  b y  a n  o u t s i d e  

c o n s u l t a n t .

T h e  N e w  J e r s e y  " P r e - E m p l o y m e n t  a n d  E m p l o y m e n t  
D r u g  T e s t i n g  S t a n d a r d s  A c t "

N e w  J e r s e y  c u r r e n t l y  h a s  a b i l l  b e f o r e  i t s  l e g i s l a t u r e  t h a t

i n c o r p o r a t e s  a d e q u a t e  p r o t e c t i o n s  f o r  e m p l o y e e s .  I t  p r o v i d e s  

u n i f o r m  s t a n d a r d s  f o r  p u b l i c  a n d  p r i v a t e  e m p l o y e e  d r u g  t e s t i n g

a n d  l i m i t s  r a n d o m  t e s t i n g  t o  s a f e t y  a n d  s e c u r i t y  n e e d s  o r  o t h e r

c o m p e l l i n g  i n t e r e s t s .  I t  r e q u i r e s  e m p l o y e r s  t o  h a v e  w r i t t e n  p o l i c y  

s t a t e m e n t s  30 d a y s  p r i o r  t o  i m p l e m e n t i n g  a p r o g r a m ,  a n d  p r o v i d e s  

e m p l o y e e s  w i t h  t h e  r i g h t  t o  g e t  t e s t s  c o n f i r m e d  a n d  t o  c o n t e s t  t h e  

t e s t  r e s u l t s .  R e h a b i l i t a t i o n  is c a l l e d  f o r  a n d  t h e r e  a r e  s t r i c t  

c o n f i d e n t i a l i t y  p r o t e c t i o n .  T h e  b i l l  a l s o  a u t h o r i z e s  a n  a g g r i e v e d  

e m p l o y e e  t o  f i l e  a c i v i l  s u i t  in a p p r o p r i a t e  c i r c u m s t a n c e s  f o r  l o s t  

w a g e s ,  b e n e f i t s ,  e m p l o y m e n t  r i g h t s , a s  w e l l  a s  c o s t s  a n d  a t t o r n e y ' s  

f e e s .
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F i n a l l y ,  t h e  b i l l  c r e a t e s  a n  A d v i s o r y  C o m m i t t e e  o n  E m p l o y e e  

D r u g  T e s t i n g ,  w h i c h  w o u l d  s o l i c i t  i n f o r m a t i o n  a n d  m a k e  r e c o m m e n d a ­

t i o n s  r e g a r d i n g  g u i d e l i n e s  a n d  r e g u l a t i o n s .  T h e  A d v i s o r y  C o m m i t t e e  

w i l l  h a v e  12 m e m b e r s  i n c l u d i n g  g o v e r n m e n t  h e a l t h  a n d  l a b o r  o f f i c i a l s ,  

o r g a n i z e d  l a b o r ,  a p h y s i c i a n , •a n d  a r e p r e s e n t a t i v e  f r o m  t h e  A m e r i c a n  

C i v i l  L i b e r t i e s  U n i o n .

I n  c l o s i n g ,  p l e a s e  k n o w  t h a t  i t  is g r a t i f y i n g  t o  s e e  t h a t  y o u  

h a v e  t a k e n  o n  t h i s  i m p o r t a n t  i s s u e .  W e  a r e  w e l l  o n  o u r  w a y  t o  

r e s o l v i n g  i t  s u c c e s s f u l l y .  D r u g  t e s t i n g  h a s  i t s  p l a c e ,  as l o n g  as 

i n d i v i d u a l  r i g h t s  a r e  p r o t e c t e d  a n d  t h e  p u b l i c  h e a l t h  a n d  s a f e t y  

b e n e f i t .

r



Drug Testing,
Work Performance, And EAPs:Recent Legai 
Guidelines
by David G. Evans, Esq.

Drug testing in industry is here to stay. Although there are 
currently a number o f legal battles under way, the basic 
question o f the legality o f drug testing has been decided in 
fa vor o f testing. No court has decided tha t testing is per se il­
legal. What the courts have decided is that some testing pro­
grams or policies are proper or not. In doing so, the courts 
have provided guidelines on how a proper program should 
be implemented. This article w ill explore these guidelines 
and how they relate to work performance and EAPs.

S
ome EAP professionals have mixed feelings about test­
ing. Some feel it conflicts w ith  the goals o f an EAP. 
Others feel that it undermines the need to enforce em­
ployee job  performance standards. In addition, there are 

concerns about test accuracy and potential discrim ination 
against employees. In looking at recent court cases and leg­
islative proposals, it appears that EAPs have little  to fear from 
testing and everything to gain. The recent cases and legisla­
tion reinforce the idea o f testing "for cause," i.e. to enforce 
proper work performance standards. They also call for test­
ing programs lo be accurate, confidential, and aimed at re­
habilitation. Let's explore these issues and see what 
guidelines have been developed.

In private and public industry, a "for cause" testing policy 
is usually best.1 Under such a policy, a test may be requested 
if "reasonable suspicion" exists such as specific objective 
facts and reasonable inferences on the job  that suggest an |

employee is using drugs or alcohol. These observable facts 
could include accidents, carelessness, erratic behaviors, or 
other job  performance problems. These may be the same 
criteria for an EAP referral.

In addition there may be other w ork related reasons to 
test, such as public safety or security.' In some private com ­
panies, such as financial institutions where there are security 
concerns, it m ight be reasonable to require employees to 
never use any illegal addictive drug because o f the potential 
threat o f corruption. In some cases, where public confidence 
in employees is important, testing of employees for drug use 
on or o ff the job rnay be justified.1

WORK PERFORMANCE STANDARDS
Testing has been critic ized because it may not be able to 
show the level of drug impairment in the same way a breath-
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testing and o th e r a reas of substance  abuse. 
He has au th o red  tw o books on legal issues 
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alyzer can determine the level o f alcohol impairment. This 
determ ination may not be necessary. If you base your testing 
program on w ork performance standards, it means there is 
other evidence o f impairment. The test merely provides sci­
entific proof to back up the other evidence. In addition, test­
ing can determine a pattern o f drug use. If a person tests posi­
tive and is referred to counseling, additional tests w ill a llow  
a better understanding o f past and current use patterns. For 
example, in the case o f m arijuana, an infrequent user should 
be completely negative in a few days. If you test the person 
again and there is another positive test, this can indicate 
continuing use or previous heavy chronic use.

Testing for legitimate business purposes does not appear 
to violate d iscrim ination laws protecting alcoholics and 
drug addicts. If an a lcoholic 's  or addict's current use o f drugs 
makes him  unable to perform a job, or w ould pose a threat to 
the safety o f persons or property, the discrim ination laws 
may not app ly.4

When employee assistance programs (EAPs) are established 
by companies to help employees w ith  personal and work 
performance problems, a test can be used to generate a re­
ferral to an EAP. It is best not to have the EAP do the testing 
because this undermines the rehabilitative nature o f the 
EAP. Once a drug user is sent to an EAP, the company could 
require random urine drug tests during and after treatment to 
ensure that the employee refrains from drug use. Some 
counselors like to use drug abuse testing as part o f the treat­
ment process to overcome any denial o f a drug abuse prob­
lem or to reinforce abstinence.

If the employee does not respond to treatment, the com ­
pany can use urine testing to justify d iscip lin ing or discharg­
ing the employee. In the long run, this is more fair to the em­
ployee because the decision is based on scientific evidence 
instead of subjective allegations.

Recent court cases and legislation provide general guide­
lines on how to set a testing policy w hich  reinforces job  per­
formance standards and EAPs.

Most o f the court cases involving testing result from testing 
programs for government employees, or in industries regu­
lated by the government.5 When the government is in ­
volved, there is a greater concern about constitutional rights 
because many o f our constitutional protections were de­
signed to restrict the government. These cases set a stricter 
constitutional standard than may be required in private em­
ployment. However, if a company develops its program ac­
cording to these stricter standards, it v./ill stand a better 
chance of holding up under any legal scrutiny.

RIGHTS AND PUBLIC EMPLOYMENT
What are the rights that have been developed in the public 
employment cases? First o f all, employees must have notice 
that testing is a possibility and how it w ill be conducted. 
Testing in most cases should be on the basis o f reasonable

suspicion. Employees have due process rights to a fair hear­
ing before sanctions are applied as a result o f a positive test. 
Testing must be conducted fairly and according to proper 
scientific procedures. A ll positive tests should be confirmed 
by another scientific method of equal sensitivity, or at least a 
repeat of the test. This w ill guarantee test accuracy, although 
in fact, the tests are extremely accurate. They meet strict 
legal proof requirements as long as they are properly per­
formed.6 If you fo llow  the manufacturer's instructions and 
are properly trained, the test w ill be accurate. Confirm ing 
the test, however, is the best policy. It guarantees fairness to 
the employee. In addition to confirm ation, the recent cases 
call for rehabilitation and confidentiality.

One leading case, Shoemaker v. Handel/  upholds the 
above standards, and is beginning to bridge the gap between 
public and private employment. The plaintiffs are jockeys 
w ho brought an action challenging the New Jersey Racing 
Commission regulations providing for administration of 
breathalyzer tests and random urinalysis tests to jockeys at 
the race track. The regulations were established to protect 
the jockeys from accidents and to deter corruption. The 
lower and appellate federal courts upheld the testing pro­
gram. The case was appealed to the U.S. Supreme Court by 
the jockeys and the court refused to hear the appeal.

In the testing program, oral and written notice is provided 
to all persons affected by the testing. The test results are kept 
confidential. If a jockey tests positive for alcohol or drugs, 
the tests are used to m onitor the jockey, and if there is a re­
peated offense, to send the jockey to rehabilitation. For a 
third violation, punishment may result, such as fines and ex­
pulsion from racing in New Jersey. The jockeys have a right 
to a hearing before being disciplined.

W hat are the principles the case upholds?
1. Testing must be related to a legitimate business or pub­

lic  purpose.
2. Due process and notice must be provided.
3. Rehabilitation is desirable before punishment or dis­

charge.
4. Confidentiality is a requirement.

In another leading case. Railway Labor Executive's As­
sociation v. D ole,11 the U.S. Department ot Transportation 
began to implement a nationw ide drug and alcohol testing 
program for railroad employees. The program requires pre­
employment drug testing, and post accident alcohol and 
drug testing o f employees involved in major accidents, au­
thorizes toxocological testing when there is reason to sus­
pect impairment, as w ell as tests based on reasonable suspi­
cion. In addition, each carrier must adopt a policy to aid in 
the identification of troubled employees prone to alcohol or 
drug use.

The federal trial court found that the program was proper, 
thus upholding job related work performance standards and 
employee rehabilitation.
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In addition to these cases, various legislative proposals 
have established the legality o f testing and have established 
guidelines. The proposed b ill in New Jersey is a prime exam­
ple.’  This b ill provides that employees w ho test positive can 
be offered rehabilitation. EAPs are mentioned in the b ill for 
this purpose. The b ill also provides notice requirements and 
strict confidentia lity rules, and that the tests must be properly 
performed and positive tests must be confirmed.

W ith  these cases and laws in m ind, how can a testing pro­
gram be established that incorporates these principles and 
works w ell w ith  an EAP?

Guidelines for Establishing 
a Drug Testing Program

•  Document the need for a testing program. Is it necessary 
for enforcement o f w ork performance standards, the detec­
tion o f illegal drug possession, pre-employment appraisal, 
or EAP monitoring?

•  Develop a testing policy. Include unions, management, 
personnel, occupational health and safety, affirmative ac­
tion, risk management, security, legal department, and the 
EAP. The policy should deal w ith  the fo llow ing issues:

• Need for the policy.
• Use of drugs or alcohol on company premises and on or 

o ff duty.
• Need for com pany-w ide awareness o f w ork perfor­

mance standards.
• Possible consequences o f positive test results as they re­

late to discharge, d iscip line or other sanctions.
• Policy on rehabilitation opportunities if an employee 

tests positive.
• Need for com pliance w ith  state and federal discrim ina­

tion laws.
• Procedures for referral to the EAP.
• Responsibility of employees to seek treatment.
• Confidentia lity o f test results and treatment.
• Circumstances in w hich  testing w ill be required; i.e., 

pre-employment, random, for-cause, post-accident, etc.
• Consequences o f refusal to take required drug tests.
• Company responsibilities for fair and dignified testing 

procedures.
• Due process procedures for employees w ho test posi­

tive.
• Procedures for confirm ation of positive tests.

•  Implementation o f the Po licy

• M odify co llective bargaining agreements to com ply 
w ith  the policy.

• Inform, in w riting, all job  applicants, employees, and 
supervisors of the policy. A ll employees and supervisors 
should receive training on the policy and work performance 
standards, and on how the EAP operates.

• A procedures manual should be developed for test pro­
cedures. It should include specimen collection, chain of 
custody, storage, confidentia lity and procedures for on-site 
testing.

• If specimens are sent to a laboratory, choose a labora­
tory that is responsible, and in com pliance w ith  state and 
federal laboratory laws.

• Have the program evaluated periodica lly by an outside 
consultant.

• Establish an ongoing program improvement committee 
composed o f company representatives directly affected by 
the program and legal counsel.

Establishment o f chain o f custody procedures is very im ­
portant. Chain of custody is the term applied to the safe­
guarding o f a test specimen to ensure that the specimen co l­
lected is the same one that is tested. The chain of custody is 
important for your program's integrity and in case the test re­
sult becomes part o f a legal dispute.

Your chain o f custody procedures should be established 
w ith  your attorney's advice. In general they should include 
issues such as proper identification o f the specimen, protect­
ing specimen containers, transportation, and quality control.

By using proper procedures, a testing program can be 
used to reinforce w ork performance standards and your 
EAP. Confidentiality, rehabilitation, fairness, and enforce­
ment o f w ork performance standards are the keys to the 
proper connections between a testing program, an EAP, and 
to meeting the requirements o f the law. □

FOOTNOTES

'D ivision 241 A. T. U. vs. Suscy 538 F2d 1264 (1976); Allen  
vs. City o f Marietta 601 F Supp. 482 (1985)

!Najera vs. Southern Pacific Co. 13 Cal. Rptr. 146 (1961); 
29 USCA 651

JMasino vs. U.S. 589 F2d 1048 (1978); M cD ow e ll vs. 
Goldschmidt 498 F Supp. 598 (1980)

*29 USCA 706(7)(b); McLeod  vs. City o f Detroit 39 FEP 
Cases 225 (1985)

4M cD onne ll vs. Hunter612 F Supp. 1 122(1985); Capua vs. 
Plainfield No. 86-2992 (D .N .|. opinion 9 T8/86)

'■Jensen vs. Lick 589 F Supp. 35 (19841; Peranzo vs. 
Coughlin  608 F Supp. 1504 (1985); Wvkonvs. Resit; 613 F 
Supp. 1504 (1985)

'Shoemaker vs. Handel 608 F Supp. 1 151 (1985), affirmed 
step opinion filed July 10, 1986, 3rd Circuit No. 85-5655

"R.L.E.A. vs. Dole  N D  Cal C-85-7958, see also 120 LRRM 
3082 and 54 LW 3498

’ N.J. Assembly Bill 2850, still in committee as of 10 '28 '86
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I. TESTING AND RESULTS

A. What is an immunoassay?

An immunoassay is a test that uses antibodies to detect the presence 

of drugs and other substances in urine or blood. Each immunoassay 

uses antibodies that react only with thrt particular drug* for which 

the sample is being tested. In the test mixture, these antibodies 

attach themselves to the drug if it is present in the sample. Each 

drug is detected by various means, depending on the type of 

immunoassay.

B. Who uses immunoassays manufactured by Syva and why?

Emit® urine assays are used to detect the drugs most commonly 

abused in our society today. These assays range from simple tests 

done on a small, portable unit to multi-step tests run on a large 

clinical laboratory analyzer. Major users of Emit® urine assays 

for drugs of abuse include hospital laboratories and emergency 

departments, drug and alcohol treatment programs, parole and 

probation agencies, prisons, work release programs, the U.S. 

military, and medical or security departments of public institutions 

and private industry.

Emit® assays are also used in hospitals, medical 1aboratories, and 

doctors' offices. More than 30 Emit® assays are available to 

measure serum or plasma levels of prescribed drugs, such as those 

used to treat heart conditions, asthma, and epilepsy, to aid 

physicians in adjusting drug dosages for safe and effective 

treatment.

*0r drug metabolites, which are compounds resulting from the breakdown of drug 

by the body.
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C. How does an Emit® urine drug test work?

Step-by-step, an Emit® test works as follows:

1. An Emit® test contains antibodies that attach themselves to

drug in a person's urine sample.

2. All the antibodies that have not become attached to drug in the

sample attach themselves to chemically tagged drug from the 

Emit® test reagent.

3. Chemically tagged drug without any attached antibody oroduces a

chemical reaction that changes the 1ight-absorbing properties of

the test mixture. Tagged drug that has attached antibody is 

inhibited from producing the chemical reaction.

4. Emit® test instruments measure changes in the amount of light 

the sample absorbs, which is related to the amount of drug the 

sample contains. The mo^e drug present in the Derson's urine, 

the greater the response produced. On the other hand, if there 

is no drug present in the sample, the response is minimal.

5. To determine the presence or absence of detectable drug, the

sample's response is comoared to the response of a calibrator 

which contains a known amount of drug. If the sample's response 

is less than that of the calibrator, the sample is considered to

be negative. Conversely, if the sample's response is higher 

than or equal to the calibrator's, the sample is considered to 

be positive for the drug.

D. Does an Emit® urine drug test measure the amount of drug present 

in the urine?

Concentrations of compounds in urine may vary widely because of 

individualized excretion patterns, fluid intake, diet, and the 

effect of physiological and psychological stresses on kidney 

function. Therefore, Emit® st'" urine assays are not designed to 

measure the amount of drug present in urine samples. They provide 

either positive or negative results, indicating the presence or 

absence of detectable drug. The Emit® st'“ urine assays also can 

be run on the Syva Qst" System to yield positive or negative 

results.

Emit® d.a.u." urine assays can give, in addition to n o s i t h e -  
negative results , data that can ;:e used to estimate the approximate 
concentrat ions of drug and drug metabolites present.



E. What do the test results mean?

A positive result means that drug is present in the urine sample at 

a detectable level. It does not necessarily mean that the 

individual is intoxicated, since there is no established 

relationship between amount of drug in urine and intoxication.

A negative result means that either there is no drug present in the 

urine sample or the level is so low that it is undetectable by the 

test.

F. How long after taking a drug can it be detected in the urine by 

Emit* tests?

Drugs vary considerably in how quickly they pass through the body. 

This variation depends on the drug, the individual's metabolism, the 

frequency of drug use, and the amount of drug ingested.

Depending on the above, most drugs can be detected in the urine for 

up to three days after being taken. Some drugs, such as 

methaqualone and phenobarbital, however, may be detected for as long 

as two to three weeks. Other drugs, such as some amphetamines and 

secobarbital, pass through the body so quickly that a negative 

result may be obtained from someone who has recently used the drug. 

Recent studies have shown that due to highly individualized 

excretory patterns of cannabinoids, consistently negative results 

may not be seen for several days to more than a month after 

marijuana use, particularly in the case of heavy use (1).

G. Can Emit® urine drug tests determine the mode of administration?

No, the Emit® urine assays detect only the presence of drug in the 

sample.
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II. TEST RELIABILITY

A. How accurate are Emit* urine drug tests?
Emit® urine drug tests have been shown to be among the most 

consistently accurate drug testing methods in current use.

Syva has abstracted recent studies comparing Emit® assays with 

other commonly used methods including radioimmunoassay (RIA), 

thin-layer chromatography (TLC), qas chromatography/mass 

spectrometry (GC/MS), gas-liquid chromatography (GLC), 

high-performance liquid chromatography (HPLC), bonded Dhase 

adsorption (BPA), and gas chromatography with flame ionization 

detector (GC/FID) (2). Researchers cited the ease of use, sDeed of 

performance and excellent sensitivity of Emit® assays. One of 

these studies (Frederick et al.) yielded a 97-98% confirmation of 

the Emit® assays (3). Another (Jones et al.) resulted in a 95% 

confirmation by a less sensitive method, then a 100% confirmation by 

GC/MS (4). Kogan et al.,reported a 100% confirmation of 100 samples 

analyzed by Emit® d.a.u.'" (5); a follow-up by Verebey et al., 

in 1986, resulted in a 100% confirmation of Emit® assays by using 

BPA/TLC, RIA, and GC/MS (5).

B. Are there any medications that can cause fa lse  positive test 
results?
In general, no. However, medications with very similar chemical 

structures may sometimes produce positive results in certain tests. 

The levels at which tested medications may interfere are listed in 

the product literature accompanying each test or in notifications 

mailed directly to Syva customers.

For more detailed information, customers are invited to call 

Technical Consultation toll free at (800) 227-8994; those in 

California may call (SCO) 9S2-6006.



C. Is i t  necessary to confirm a positive result? How should th is  be 
done?
No test method can consistently provide 100% accuracy. Therefore, 

for maximum confidence in results, Syva recommends confirmation of 

positive results by an alternative scientific method.

The most scientifically valid means of confirming a positive result 

is to test the sample by a method based on a scientific orinciDle 

different from the Emit® urine drug test. The confirmation method 

must be at least as sensitive as the Emit® tests. The specific 

confirmation method used will vary depending cn the drug in 

question. Well-recognized confirmation methods include gas 

chromatography (GC), either alone or followed by mass spectrometry 

(GC/MS); thin-layer chromatography (TLC); and high-oerformance 

liquid chromatography (HPLC).

In certain environments, repeating the test or obtaining verbal 

corroboration of drug use from the individual may satisfy the need 

for verification. If objective verification of greater accuracy is 

required, Syva recommends confirmation by an alternative scientific 

method of at least equal sensitivity.
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III. CANNABINOID (MARIJUANA) TEST

A. Can a nonsmoker in close contact with others who are smoking 
marijuana give a positive resu lt in a Syva test?
Research conducted to study the effects of passive inhalation of 

marijuana varies widely in experimental conditions. Variants 

include ventilation, enclosure size, length and frequency of 

exposure, and concentrations of THC (delta-9-tetrahydrocannabinol).

While a few positive results were obtained using the more sensitive 

Emit® d.a.u.'" Cannabinoid 20 Assay, not a sinale urine specimen 

from a passive "smoker" produced a positive result at the Emit®

d.a.u.'" 100 ng/mL cut-off level (7). Peak urine concentrations 

were generally found in either the first or the second urination 

after exposure, and these lower-level positives tended to revert 

quickly to negative, usually within twelve hours.

It is important to keep in mird that all of these studies 

investigated the effects of passive inhalation under rather extreme 

conditions. So far, no study has simulated the exposure conditions 

found in real-life situations, such as passive exposure at a public 

concert or private party. However, it would obviously be difficult 

to encounter such extreme passive inhalation exposure levels in a 

real-life situation without at least the tacit consent of the person 

exposed (8).

B. How long a fte r smoking marijuana can drug be detected in the urine? 
In general, due to highly individualized excretory patterns, 

consistenly negative test results may not be seen for several days 

to several weeks after ingesting or inhaling marijuana. Heavy, 

chronic use will extend that period (1).

As seen in recent studies, the Emit"’ 100 ng/mL assay will detect 

drugs in light users for 2 to 8 days and in heavy users for 6 to 19 

days (1,7).
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C. If a person gives a negative result one day and a positive result 

the next day, does itjnean he has smoked marijuana again?

Not necessarily. Marijuana is stored in the body and is broken down 

into compounds which are released in an erratic pattern over a 

period of days or weeks. Thus, a person could qive a negative 

result several days after discontinuing smoking, followed the next 

day by a positive result. Depending on the person's orior frequency 

of marijuana use, it may take days to weeks before test results 

become consistently negative.

D. How can a test for marijuana work when there are so many different 

types of marijuana?

Although there are many different types of marijuana, all contain 

the same active ingredient, delta-9-tetrahydrocannabinol (THC), 

which is thought to be responsible f<-, the "high." This substance 

is broken down in the body to form a number of compounds, or 

metabolites. These breakdown compounds are excreted in the urine 

and are detectable by the tests. Because all types of marijuana are 

broken down to the same metabolites, they are all detected by our 

tests.

E. Can the Syva cannabinoid urine test be used to determine 

intoxication?

No, nor can any urine test for marijuana use. No clinical or legal 

definition of marijuana intoxication has been established.



USE OF EMIT® URINE DRUG TEST RESULTS IN COURT

A. Can Emit® urine drug tests be used as evidence in court?

Emit® urine drug test results can and have been admitted as 

evidence in a variety of legal proceedings (9). The Emit® method

is well recognized by experts as a valid method of testing for drugs 

of abuse.

B. In what types of court proceedings have Emit® urine drug tests 

been used as evidence?

Emit® urine drug test results have been used as evidence in the 

revocation of parole and probation privileges, in prison 

disciplinary action, and in sanctions against employees. In many 

such cases, Emit® test results have been used in conjunction with 

other evidentiary information.

Note: For the most current information concerning legal issues

and questions, consult Syva Company.

For those involved in drug testing who may have to testify in court, 

an informative monograph entitled "Instructions for Witnesses" is 

available from Syva (10).
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O V E R V I E W

T h e  s e a r c h  a n d  s e i z u r e  p r o v i s i o n s  o f  t h e  F o u r t h  A m e n d m e n t  t o  
t h e  U.S. C o n s t i t u t i o n  a p p l y  t o  d r u g  t e s t i n g  o f  g o v e r n m e n t  
e m p l o y e e s .  T h i s  m e a n s  t h a t  t e s t i n g  m a y  o c c u r  o n l y  w h e n  t h e r e  is 
a t  l e a s t  r e a s o n a b l e  s u s p i c i o n  to b e l i e v e  t h a t  a d r u g  p r o b l e m  
e x i s t s .  T h e r e f o r e ,  r a n d o m  d r u g  t e s t i n g  is u n c o n s t i t u t i o n a l  
e x c e p t  i n  e x c e p t i o n a l  s i t u a t i o n s .

C o u r t s  a g r e e  t h a t  r e q u i r i n g  a n  i n d i v i d u a l  to u n d e r g o  a 
u r i n a l y s i s  c o n s t i t u t e s  a F o u r t h  A m e n d m e n t  s e a r c h  o r  s e i z u r e .
T h e y  r e q u i r e ,  a t  a m i n i m u m ,  r e a s o n a b l e  s u s p i c i o n  b e f o r e  a n y  d r u g  
t e s t i n g  m a y  b e  i m p o s e d  o n  a n y  s p e c i f i c  e m p l o y e e .  M a s s  r o u n d - u p  
o f  e m p l o y e e s  v i o l a t e s  t h e i r  c o n s t i t u t i o n a l  r i g h t s ,  i t  h a s  b e e n  
h e l d .

T h e  a d m i n i s t r a t i v e  s e a r c h  e x c e p t i o n  t o  t h e  r e q u i r e m e n t  o f  
i n d i v i d u a l i z e d  s u s p i c i o n  h a s  b e e n  a p p r o v e d  o n l y  i n  l i m i t e d  
s i t u a t i o n s .

E m p l o y e e s  w h o  a r e  c o m p e l l e d  t o  s u b m i t  t o  u r i n a l y s i s  a s  a 
p r e c o n d i t i o n  t o  o b t a i n i r  g a p r o m o t i o n  m a y  n o t  b e  h e l d  co h a v e  
w a i v e d  t h e i r  c o n s t i t u t i o n a l  r i g h t s  v o l u n t a r i l y .

T h e  r e l i a b i l i t y  o f  d r u g  t e s t s  is a m a j o r  i s s u e .  A  n u m b e r  o f  
c o u r t s  h a v e  p o i n t e d  o u t  t h a t  d r u g  t e s t i n g  is n o t  a n  i n f a l l i b l e  
p r o c e s s  a n d  t h a t  e r r o r s  c a n  o c c u r  a t  n u m e r o u s  p o i n t s .  F a l s e  
p o s i t i v e  r e a d i n g s  c a n  o c c u r  w h e n  t h e  e m p l o y e e  w h o  i s  b e i n g  t e s t e d  
h a s  i n g e s t e d  p r e s c r i p t i o n  a n d  o v e r - t h e - c o u n t e r  d r u g s ,  w h e n  t h e  
s a m p l e  is s t o r e d  o r  h a n d l e d  i m p r o p e r l y ,  o r  w h e n  t h e  r e s u l t s  a r e  
m i s i n t e r p r e t e d .

T h e  e x t e n t  t o  w h i c h  c a s e s  i n v o l v i n g  d r u g  t e s t i n g  b y  
g o v e r n m e n t s  a p p l y  t o  p r i v a t e  s e c t o r  e m p l o y e e s  is n o t  y e t  k n o w n .  
T r a d i t i o n a l l y ,  c o n s t i t u t i o n a l  c o n s i d e r a t i o n s  h a v e  n o t  b e e n  
a p p l i e d  d i r e c t l y  t o  s u c h  e m p l o y e r s .  I t  i s  p o s s i b l e ,  h o w e v e r ,  
t h a t  t h r o u g h  a r b i t r a t i o n ,  w r o n g f u l  d i s c h a r g e  a c t i o n s ,  a n d  o t h e r  
c o m m o n  l a w  a n d  s t a t u t o r y - p r o c e e d i n g s , c o n c e p t s  a p p l i e d  t o  
g o v e r n m e n t  c o u l d  a l s o  g o v e r n  p r i v a t e  e m p l o y e r s .



STA TE & LOCAL LAWS

C A L IF O R N IA  - ( S a n  F r a n c i s c o )

O r d i n a n c e  s t a t e s  t h a t  a l l  c i t i z e n s  o f  the C i t y  a n d  C o u n t y  o f  
S a n  F r a n c i s c o  e n j o y  t h e  f u l l  b e n e f i t  o f  t h e  r i g h t  o f  p r i v a c y  i n  
t h e  w o r k p l a c e  g u a r a n t e e d  t o  t h e m  b y  t h e  C a l i f o r n i a  C o n s t i t u t i o n .  
T h e  p u r p o s e  o f  w h i c h  i s  " t o  p r o t e c t  e m p l o y e e s  a g a i n s t  

u n r e a s o n a b l e  i n q u i r y  a n d  i n v e s t i g a t i o n  i n t o  o f f - t h e - j o b  c o n d u c t ,  
a s s o c i a t i o n s ,  a n d  a c t i v i t i e s  n o t  d i r e c t l y  r e l a t e d  t o  t h e  a c t u a l  
p e r f o r m a n c e  of j o b  r e s p o n s i b i l i t i e s . "

E m p l o y e e s  o t h e r  t h a n  p o l i c e ,  s h e r i f f ,  f i r e  d e p a r t m e n t ,  a n d  
e m e r g e n c y  s e r v i c e  v e h i c l e s  o p e r a t o r  e m p l o y e e s  a r e  c o v e r e d  u n d e r  
t h i s  o r d i n a n c e .  E m p l o y e r s  o f  t h o s e  o t h e r  t h a n  s p e c i f i e d  a r e  
p r o h i b i t e d  f r o m  d e m a n d i n g ,  r e q u i r i n g  o r  r e q u e s t i n g  e m p l o y e e s  t o  
s u b m i t  t o  a n y  b l o o d ,  u r i n e ,  o r  e n c e p h a l o g r a p h i c  t e s t s  as a 
c o n d i t i o n  o f  c o n t i n u e d  e m p l o y m e n t .  T e s t s  a r e  a l l o w e d  if:

(a) T h e  e m p l o y e r  h a s  r e a s o n a b l e  g r o u n d s  to b e l i e v e  t h a n  a n
e m p l o y e e ' s  f a c u l t i e s  a r e  i m p a i r e d  o n  t h e  job; a n d

(b) t h e  e m p l o y e e  is i n  a p o s i t i o n  w h e r e  s u c h  i m p a i r m e n t  
p r e s e n t s  a c l e a r  a n d  p r e s e n t  d a n g e r  to t h e  p h y s i c a l  
s a f e t y  o f  t h e  e m p l o y e e ,  a n o t h e r  e m p l o y e e  o r  t o  a m e m b e r  
o f  the p u b l i c ;  a n d

(c) t h e  e m p l o v e r  p r o v i d e s  t h e  emplo y e e , -  at t h e  e m p l o y e r ' s  
e x p e n s e ,  t h e  o p p o r t u n i t y  t o  h a v e . t h e  s a m p l e  t e s t e d  o r  
e v a l u a t e d  b y  S t a t e  l i c e n s e d  i n d e p e n d e n t  l a b o r a t o r y /  
t e s t i n g  f a c i l i t y  a n d  p r o v i d e s  t h e  e m p l o y e e  w i t h  a 
r e a s o n a b l e  o p p o r t u n i t y  t o  r e b u t  o r  e x p l a i n  t h e  
r e s u l t s .

CONNECTICU T

N o  e m p l o y e r  m a y  d e t e r m i n e  a n  e m p l o y e e ' s  e l i g i b i l i t y  f o r  
p r o m o t i o n ,  a d d i t i o n a l  c o m p e n s a t i o n ,  t r a n s f e r ,  t e r m i n a t i o n ,  
d i s c i p l i n a r y  o r  o t h e r  a d v e r s e  p e r s o n n e l  a c t i o n  s o l e l y  o n  t h e  
b a s i s  o f  a  p o s i t i v e  u r i n a l y s i s  d r u g  t e s t  r e s u l t  u n l e s s  (1) t h e  
e m p l o y e r  h a s  g i v e n  the e m p l o y e e  a u r i n a l y s i s  d r u g  t e s t ,  u t i l i z i n g  
a r e l i a b l e  m e t h o d o l o g y ,  w h i c h  p r o d u c e d  a p o s i t i v e  r e s u l t ,  (2) 
s u c h  r e s u l t  w a s  c o n f i r m e d  b y  a s e c o n d  t e s t  w h i c h  w a s  s e p a r a b l e  
a n d  i n d e p e n d e n t  f r o m  t h e  i n i t i a l  t e s t ,  u t i l i z i n g  a r e l i a b l e  
m e t h o d o l o g y ,  a n d  (3) s u c h  p o s i t i v e  r e s u l t  w a s  c o n f i r m e d  b y  a 
t h i r d  t e s t  w h i c h  w a s  s e p a r a t e  a n d  i n d e p e n d e n t  f r o m  t h e  i n i t i a l  
t e s t ,  u t i l i z i n g  G C / M S  m e t h o d o l o g y  o r  a m e t h o d o l o g y  w h i c h  h a s  b e e n  
d e t e r m i n e d  b y  t h e  c o m m i s s i o n e r  o f  h e a l t h  s e r v i c e s  t o  b e  a s  o r  

m o r e  r e l i a b l e .

N o  e m p l o y e r  m a y  r e q u i r e  a p r o s p e c t i v e  e m p l o y e e  to s u b m i t  t o  
a t e s t  a s  p a r t  of t h e  a p p l i c a t i o n  p r o c e d u r e  b e f o r e  e m p l o y m e n t  
u n l e s s  (1) he is i n f o r m e d  i n  w r i t i n g  a t  t h e  t i m e  o f  a p p l i c a t i o n  
o f  t h e  e m p l o y e r ' s  i n t e n t  to c o n d u c t  s u c h  a test, (2) s u c h  t e s t  is

t
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c o n d u c t e d  i n  a c c o r d a n c e  w i t h  t h i s  a c t ,  a n d  (3) t h e  p r o s p e c t i v e  
e m p l o y e e  is g i v e n  a c o p y  o f  a n y  p o s i t i v e  t e s t  r e s u l t .  T h e  
r e s u l t s  o f  a n y  s u c h  t e s t  s h a l l  b e  c o n f i d e n t i a l  a n d  s h a l l  n o t  b e  
d i s c l o s e d  b y  t h e  e m p l o y e r  o r  i t s  e m p l o y e e s  t o  a n y  p e r s o n  o t h e r  
t h a n  a n y  s u c h  e m p l o y e e  t o  w h o m  d i s c l o s u r e  i s  n e c e s s a r y .

N o  e m p l o y e r  o r  e m p l o y e r  r e p r e s e n t a t i v e ,  a g e n t  o r  d e s i g n e e  
e n g a g e d  i n  a u r i n a l y s i s  d r u g  t e s t i n g  p r o g r a m  s h a l l  d i r e c t l y  
o b s e r v e  a n  e m p l o y e e  o r  p r o s p e c t i v e  e m p l o y e e  i n  t h e  p r o c e s s  of 
p r o d u c i n g  t h e  u r i n e  s p e c i m e n .

T e s t  r e s u l t s  s h a l l  b e  m a i n t a i n e d  a l o n g  w i t h  o t h e r  e m p l o y e e  
m e d i c a l  r e c o r d s  a n d  s h a l l  b e  s u b j e c t  t o  t h e  p r i v a c y  p r o t e c t i o n s  
o f  t h e  g e n e r a l  s t a t u t e s .  S u c h  r e s u l t s  s h a l l  b e  i n a d m i s s i b l e  i n  
a n y  c r i m i n a l  p r o c e e d i n g .

N o  e m p l o y e r  m a y  r e q u i r e  a n  e m p l o y e e  t o  s u b m i t  t o  a t e s t  
u n l e s s  t h e  e m p l o y e r  h a s  r e a s o n a b l e  s u s p i c i o n  t h a t  t h e  e m p l o y e e  is 
u n d e r  t h e  i n f l u e n c e  o f  d r u g s  o r  a l c o h o l  w h i c h  a d v e r s e l y  a f f e c t s  
o r  c o u l d  a d v e r s e l y  a f f e c t  s u c h  e m p l o y e e ' s  j o b  p e r f o r m a n c e .

N o t h i n g  in t h i s  a c t  s h a l l  p r e v e n t  a n  e m p l o y e r  f r o m  
c o n d u c t i n g  m e d i c a l  s c r e e n i n g s ,  w i t h  t h e  e x p r e s s  w r i t t e n  c o n s e n t  
o f  t h e  e m p l o y e e s ,  t o  m o n i t o r  t o x i c  o r  o t h e r  u n h e a l t h y  s u b s t a n c e s  
i n  t h e  w o r k p l a c e .  A n y  s u c h  s c r e e n i n g s  s h a l l  b e  l i m i t e d  t o  t h e  
s p e c i f i c  s u b s t a n c e s  e x p r e s s l y  i d e n t i f i e d  i n  t h e  e m p l o y e e  c o n s e n t  
f o r m .

N o t h i n g  i n  t h i s  a c t  s h a l l  r e s t r i c t  o r  p r e v e n t  a u r i n a l y s i s  
d r u g  t e s t  p r o g r a m  c o n d u c t e d  u n d e r  t h e  s u p e r v i s i o n  o f  t h e  d i v i s i o n  
o f  s p e c i a l  r e v e n u e  w i t h i n  t h e  d e p a r t m e n t  o f  r e v e n u e  s e r v i c e s  
r e l a t i v e  t o  j a i  a l a i  p l a y e r s ,  j a i  a l a i  c o u r t  j u d g e s ,  j o c k e y s ,  
h a r n e s s  d r i v e r s  o r  s t e w a r d s  p a r t i c i p a t i n g  i n  a c t i v i t i e s  u p o n  
w h i c h  p a r i - m u t u e l  w a g e r i n g  is a u t h o r i z e d  u n d e r  C h a p t e r  2 2 6  o f  t h e  
g e n e r a l  s t a t u t e s .

F L O R I D A  - ( R e l a t e d  law)

N o  p e r s o n  m a y  b e  c o m p e l l e d  t o  i d e n t i f y  o r  p r o v i d e  
i d e n t i f y i n g  c h a r a c t e r i s t i c s  w h i c h ,  i f  d i s c l o s e d ,  w o u l d  i d e n t i f y  
a n y  i n d i v i d u a l  w h o  r e c e i v e s  o r  h a s  r e c e i v e d  a s e r o l o g i c  t e s t .
A n y  p e r s o n  w h o  d i s c l o s e s  t h e  s e r o l o g i c  t e s t  r e s u l t  t o  a n o t h e r  
p e r s o n ,  u n l e s s  t h e  d i s c l o s u r e  is t o  t h e  p e r s o n  r e c e i v i n g  t h e  
t e s t ,  is g u i l t y  o f  a m i s d e m e a n o r  o f  t h e  f i r s t  d e g r e e .

T h e  r e s u l t  of a s e r o l o g i c  t e s t  c o n d u c t e d  u n d e r  d e c l a r a t i o n  
o f  t h e  S e c r e t a r y  o f  t h e  D e p a r t m e n t  o f  H e a l t h  a n d  H u m a n  S e r v i c e s  
s h a l l  n o t  b e  u s e d  t o  d e t e r m i n e  if a p e r s o n  m a y  b e  i n s u r e d  f o r  
d i s a b i l i t y ,  h e a l t h ,  o r  l i f e  i n s u r a n c e  o r  t o  s c r e e n  o r  d e t e r m i n e  
s u i t a b i l i t y  for, o r  to d i s c h a r g e  a p e r s o n  f r o m  e m p l o y m e n t .  A n y  
p e r s o n  w h o  v i o l a t e s  t h e  p r o v i s i o n s  o f  t h i s  s u b s e c t i o n  is g u i l t y  
o f  a m i s d e m e a n o r  o f  t h e  f i r s t  d e g r e e .
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A  u s e d  i n  t h i s  s e c t i o n ,  " d r u g  t e s t "  m e a n s  a n y  b l o o d ,  u r i n e ,  
s a l i v a ,  c h e m i c a l ,  o r  s k i n  t i s s u e  t e s t  c o n d u c t e d  f o r  t h e  p u r p o s e  
o f  d e t e c t i n g  t h e  p r e s e n c e  o f  a c h e m i c a l  s u b s t a n c e  in a n  
i n d i v i d u a l .

E x c e p t  as p r o v i d e d  i n  s u b s e c t i o n  7 ( t e s t i n g  a l l o w e d  a s  p a r t  
of a r o u t i n e  p h y s i c a l  e x a m ) , a n  e m p l o y e r  s h a l l  n o t  r e q u i r e  o r  
r e q u e s t  e m p l o y e e s  o r  a p p l i c a n t s  f o r  e m p l o y m e n t  t o  s u b m i t  t o  a 
d r u g  t e s t  a s  a c o n d i t i o n  o f  e m p l o y m e n t ,  p r e e m p l o y m e n t ,  p r o m o t i o n ,  
o r  c h a n g e  i n  s t a t u s  o f  e m p l o y m e n t .  A n  e m p l o y e r  s h a l l  n o t  
r e q u e s t ,  r e q u i r e ,  o r  c o n d u c t  r a n d o m  o r  b l a n k e t  d r u g  t e s t i n g  of 
e m p l o y e e s .  ( T h i s  s e c t i o n  d o e s  n o t  a p p l y  t o  p r e e m p l o y m e n t  d r u g  
t e s t s  a u t h o r i z e d  f o r  p e a c e  o f f i c e r s  o r  c o r r e c t i o n  o f f i c e r s ,  of t h e  
s t a t e ,  o r  t o  d r u g  t e s t s  r e q u i r e d  u n d e r  f e d e r a l  s t a t u t e s . . . .

T h i s  s e c t i o n  d o e s  n o t  p r o h i b i t  a n  e m p l o y e r  f r o m  r e q u i r i n g  a 
s p e c i f i c  e m p l o y e e  t o  s u b m i t  to a d r u g  t e s t  i f  a l l  o f  t h e  
f o l l o w i n g  c o n d i t i o n s  a r e  m e t :

a. T h e  e m p l o y e r  h a s  p r o b a b l e  c a u s e  t o  b e l i e v e  a n  e m p l o y e e ' s  
f a c u l t i e s  a r e  i m p a i r e d  o n  t h e  job;

b. T h e  e m p l o y e e  is i n  a p o s i t i o n  w h e r e  s u c h  i m p a i r m e n t  
p r e s e n t s  a d a n g e r  to t h e  s a f e t y  o f  t h e  e m p l o y e e ,  a n o t h e r  
e m p l o y e e ,  a m e m b e r  o f  t h e  p u b l i c ,  o r  t h e  p r o p e r t y  of t h e  

e m p l o y e r ,  o r  w h e r e  i m p a i r m e n t  is a v i o l a t i o n  o f  a k n o w n  r u l e  of 
t h e  e m p l o y e r ;

c. T h e  t e s t  s a m p l e  w i t h d r a w n  f r o m  t h e  e m p l o y e e  is a n a l y z e d  
b y  a n  a p p r o v e d  l a b o r a t o r y  b y  t h e  d e p a r t m e n t  o f  h e a l t h ;

d. I f  a t e s t  is c o n d u c t e d  a n d  t h e  r e s u l t s  i n d i c a t e  t h e  
e m p l o y e e  is u n d e r  t h e  i n f l u e n c e ,  a s e c o n d  t e s t  u s i n g  a n  
a l t e r n a t i v e  m e t h o d  o f  a n a l y s i s  s h a l l  b e  c o n d u c t e d  (on t h e  s a m e  
s a m p l e ,  if p o s s i b l e ) ;

e. A n  e m p l o y e e  s h a l l  b e  a c c o r d e d  a r e a s o n a b l e  o p p o r t u n i t y  
t o  r e b u t  o r  e x p l a i n  t h e  r e s u l t s  o f  a d r u g  t e s t ;

f. T h e  e m p l o y e r  s h a l l  p r o v i d e  s u b s t a n c e  a b u s e  e v a l u a t i o n ,  
a n d  t r e a t m e n t  if r e c o m m e n d e d  b y  t h e  e v a l u a t i o n ,  w i t h  c o s t s  
a p p o r t i o n e d  a s  p r o v i d e d  u n d e r  t h e  e m p l o y e e  b e n e f i t  p l a n  o r  a t  

e m p l o y e r  e x p e n s e ,  t h e  f i r s t  t i m e  a t e s t  i n d i c a t e s  t h e  p r e s e n c e  o f  
a l c o h o l  o r  a c o n t r c 1 l e d  s u b s t a n c e .  A n  e m p l o y e r  s h a l l  t a k e  n o  
d i s c i p l i n a r y  a c t i o n  a g a i n s t  a n  e m p l o y e e  d u e  t o  t h e  e m p l o y e e ' s  
d r u g  i n v o l v e m e n t  i f  t h e  e m p l o y e e  s u c c e s s f u l l y  c o m p l e t e s  
t r e a t m e n t .  H o w e v e r ,  if a n  e m p l o y e e  f a i l s  t o  u n d e r g o  s u b s t a n c e  
a b u s e  e v a l u a t i o n  w h e n  r e q u i r e d ,  o r  f a i l s  to s u c c e s s f u l l y  c o m p l e t e  
t r e a t m e n t  w h e n  r e c o m m e n d e d ,  t h e  e m p l o y e e  m a y  b e  d i s c i p l i n e d  u p  t o  
a n d  i n c l u d i n g  d i s c h a r g e .

M e d i c a l  s c r e e n i n g  t o  m o n i t o r  e x p o s u r e  t o  t o x i c  o r  o t h e r  
u n h e a l t h y  s u b s t a n c e s  is n o t  p r o h i b i t e d .

A  d r u g  t e s t  c o n d u c t e d  a s  p a r t  o f  a p h y s i c a l  e x a m  is o n l y  

p e r m i s s i b l e  u n d e r  t h e  f o l l o w i n g  c i r c u m s t a n c e s :

. r
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a. F o r  a p r e e m p l o y m e n t  p h y s i c a l ,  t h e  e m p l o y e r  s h a l l  i n c l u d e  
n o t i c e  t h a t  a d r u g  t e s t  w i l l  b e  a p a r t  o f  t h e  e x a m  i n  a n y  n o t i c e  
0 1  a d v e r t i s e m e n t  s o l i c i t i n g  a p p l i c a n t s ,  o r  i n  t h e  a p p l i c a t i o n ,  
a n d  a n  a p p l i c a n t  s h a l l  b e  p e r s o n a l l y  i n f o r m e d  o f  t h e  r e q u i r e m e n t  

a t  t h e  f i r s t  i n t e r v i e w .
b. F o r  a r e g u l a r l y  s c h e d u l e d  p h y s i c a l ,  t h e  e m p l o y e r  s h a l l  

g i v e  n o t i c e  a t  l e a s t  t h i r t y  d a y s  p r i o r  t o  t h e  d a t e  t h e  p h y s i c a l  
i s  s c h e d u l e d .

A n  e m p l o y e r  s h a l l  p r o t e c t  t h e  c o n f i d e n t i a l i t y  o f  t h e  r e s u l t s  
o f  a n y  d r u g  t e s t  c o n d u c t e d  o n  a n  e m p l o y e e .  I f  a n  e m p l o y e e  
s u c c e s s f u l l y  c o m p l e t e s  t r e a t m e n t ,  t h e  e m p l o y e e ' s  p e r s o n n e l  
r e c o r d s  s h a l l  b e  e x p u n g e d  o f  a n y  r e f e r e n c e  t o  t h e  t e s t  o r  i t s  
r e s u l t s  w h e n  t h e  e m p l o y e e  l e a v e s  e m p l o y m e n t .

M I N N E S O T A

A n  e m p l o y e r  m a y  n o t  r e q u e s t  o r  r e q u i r e  a n  e m p l o y e e  o r  j o b  
a p p l i c a n t  t o  u n d e r g o  d r u g  a n d  a l c o h o l  t e s t i n g  u n l e s s  t h e  t e s t i n g  
i s  d o n e  p u r s u a n t  t o  a w r i t t e n  d r u g  a n d  a l c o h o l  t e s t i n g  p o l i c y ,  
a n d  i s  c o n d u c t e d  b y  a t e s t i n g  l a b o r a t o r y  l i c e n s e d  b y  t h i s  act, o r  
b y  a n  u n l i c e n s e d  l a b o r a t o r y  t r a n s i t i o n a l l y  a l l o w e d  u n d e r  t h i s  

ac t .

A n  e m p l o y e r  m a y  n o t  r e q u e s t  o r  r e q u i r e  a n  e m p l o y e e  o r  j o b  
a p p l i c a n t  t o  u n d e r g o  d r u g  o r  a l c o h o l  t e s t i n g  o n  a n  a r b i t r a r y  a n d  

c a p r i c i o u s  b a s i s .

A n  e m p l o y e r  m a y  r e q u e s t  o r  r e q u i r e  a j o b  a p p l i c a n t  t o  
u n d e r g o  t e s t i n g  p r o v i d e d  a j o b  o f f e r  h a s  b e e n  m a d e  to t h e  
a p p l i c a n t  a n d  t h e  s a m e  t e s t  is r e q u e s t e d  o r  r e q u i r e d  of a l l  j o b  
a p p l i c a n t s  c o n d i t i o n a l l y  o f f e r e d  e m p l o y m e n t  f o r  t h a t  p o s i t i o n .

A n  e m p l o y e r  m a y  r e q u e s t  o r  r e q u i r e  a n  e m p l o y e e  to u n d e r g o  
t e s t i n g  a s  p a r t  o f  a r o u t i n e  p h y s i c a l  e x a m i n a t i o n ,  p r o v i d e d  t h e  
d r u g  o r  a l c o h o l  t e s t i n g  is g i v e n  n o  m o r e  t h a n  o n c e  a n n u a l l y ,  a n d  
t h e . e m p l o y e e  h a s  b e e n  g i v e n  t w o  w e e k s '  w r i t t e n  n o t i c e .

A n  e m p l o y e r  m a y  r e q u e s t  o r  r e q u i r e  o n l y  e m p l o y e e s  i n  s a f e t y -  
s e n s i t i v e  p o s i t i o n s  t o  u n d e r g o  t e s t i n g  o n  a r a n d o m  s e l e c t i o n  
b a s i s .  A n  e m p l o y e r  m a y  t e s t  a n  e m p l o y e e  i f  t h e  e m p l o y e r  h a s  a 
r e a s o n a b l e  s u s p i c i o n  t h a t  t h e  e m p l o y e e :

1. i s  u n d e r  t h e  i n f l u e n c e  o f  d r u g s  o r  a l c o h o l ;
2. h a s  v i o l a t e d  t h e  e m p l o y e r ' s  w r i t t e n  w o r k  r u l e s  

p r o h i b i t i n g  u s e ,  p o s s e s s i o n ,  s a l e ,  o r  t r a n s f e r  o f  d r u g s  
o r  a l c o h o l  w h i l e  t h e  e m p l o y e e  is w o r k i n g ,  o n  t h e  
p r e m i s e s ,  o p e r a t i n g  t h e  e m p l o y e r ' s  v e h i c l e ,  m a c h i n e r y ,  
o r  e q u i p m e n t ,  p r o v i d e d  t h a t  t h e  w o r k  r u l e s  a r e  i n  
w r i t i n g  a n d  c o n t a i n e d  i n  t h e  e m p l o y e r ' s  w r i t t e n  t e s t i n g  

p o l i c y ;



MINNESOTA ( c o i .l t .  )

3. h a s  s u s t a i n e d  a p e r s o n a l  i n j u r y ,  o r  c a u s e d  a n o t h e r  

e m p l o y e e  t o  s u s t a i n  a p e r s o n a l  i n j u r y ;  o r
4. h a s  c a u s e d  a w o r k - r e l a t e d  a c c i d e n t .

A n  e m p l o y e r  m a y  t e s t  a n  e m p l o y e e  p a r t i c i p a t i n g  i n  a c h e m i c a l  
d e p e n d e n c y  t r e a t m e n t  p l a n ,  a n d  m a y  t e s t  t h a t  e m p l o y e e  w i t h o u t  
p r i o r  n o t i c e  d u r i n g  t h e  e v a l u a t i o n  o r  t r e a t m e n t  p e r i o d  a n d  f o r  a 
p e r i o d  o f  u p  t o  t w o  y e a r s  f o l l o w i n g  c o m p l e t i o n  o f  p r e s c r i b e d  
t r e a t m e n t .

T h e  C o m m i s s i o n e r  o f  H e a l t h  s h a l l  a d o p t  r u l e s  b y  J a n  1, 1988, 
w h i c h  g o v e r n  t h e  f o l l o w i n g :

a. S t a n d a r d s  f o r  l i c e n s i n g ,  s u s p e n s i o n  a n d  r e v o c a t i o n  of 
l a b o r a t o r i e s ;

b. B o d y  c o m p o n e n t  s a m p l e s  t h a t  a r e  a p p r o p r i a t e  f o r  t e s t i n g ;
c. P r o c e d u r e s  f o r  t a k i n g  s a m p l e s  t h a t  e n s u r e  p r i v a c y  to 

e m p l o y e e s  a n d  j o b  a p p l i c a n t s ;
d. M e t h o d s  o f  a n a l y s i s  to e n s u r e  r e l i a b i l i t y ,  i n c l u d i n g  

s t a n d a r d s  f o r  i n i t i a l  s c r e e n i n g  t e s t s  a n d  c o n f i r m a t i o n  t e s t s ;
e. T h r e s h o l d  d e t e c t i o n  l e v e l s  f o r  d r u g s ,  a l c o h o l ,  o r  t h e i r  

m e t a b o l i t e s  f o r  d e t e r m i n i n g  p o s i t i v e  r e s u l t s ;
f. C h a i n  o f  c u s t o d y  p r o c e d u r e s ;  a n d
g. R e t e n t i o n  a n d  s t o r a g e  p r o c e d u r e s .

P r o v i d e s  f o r  g r a n t i n g  l i c e n s e s  a n d  r e q u i r i n g  a n n u a l  fee s .  
S e t s  s t a n d a r d s  f o r  l a b o r a t o r y  d i r e c t o r s ,  a n d  m a k e s  p r o v i s i o n s  f o r  
m e t h o d s  o f  a n a l y s i s  (IA t e c h n o l o g y ) ,  c h a i n  o f  c u s t o d y  p r o c e d u r e s ,  
c e r t i f i c a t i o n  o f  t e s t i n g  p r o c e d u r e s ,  a n d  o p e r a t i o n s  r e p o r t i n g .

R e q u i r e s  m a n d a t o r y  c o n f i r m a t i o n  t e s t s  o n  a l l  p o s i t i v e s .  
P r o v i d e s  f o r  s u b m i s s i o n  o f  i n f o r m a t i o n  w h i c h  m a y  b e  r e l e v a n t  to 
t e s t  r e s u l t s  ( a l l o w e d  w i t h i n  t h r e e  d a y s  a f t e r  t e s t  r e s u l t s ) .  
P r o v i d e s  f o r  r e s u l t s  t o  b e  g i v e n  t o  e m p l o y e e s / a p p l i c a n t s .

A n  e m p l o y e e  o r  j o b  a p p l i c a n t  m a y  r e q u e s t  a c o n f i r m a t i o n  
r e t e s t  o f  t h e  o r i g i n a l  s a m p l e  a t  h i s  o w n  e x p e n s e  a f t e r  n o t i c e  of 
a  c o n f i r m e d  p o s i t i v e  t e s t  r e s u l t ,  ( s e t s  u p  p r o c e d u r e s )

A n  e m p l o y e r  m a y  n o t  d i s c h a r g e ,  d i s c i p l i n e ,  d i s c r i m i n a t e  
a g a i n s t ,  o r  r e q u e s t  o r  r e q u i r e  r e h a b i l i t a t i o n  o f  a n  e m p l o y e e  o n  
t h e  b a s i s  o f  a n  i n i t i a l ,  u n c o n f i r m e d  p o s i t i v e  r e s u l t .  In 
a d d i t i o n ,  a n  e m p l o y e r  m a y  n o t  d i s c h a r g e  o n  t h e  b a s i s  o f  a f i r s t­
t i m e  c o n f i r m e d  p o s i t i v e ,  u n l e s s  t h e  f o l l o w i n g  c o n d i t i o n s  a r e  me t :

1. T h e  e m p l o y e e  h a s  b e e n  g i v e n  t h e  o p p o r t u n i t y  to 
p a r t i c i p a t e  i n  r e h a b i l i t a t i o n  ( e i t h e r  b y  h i s  o w n  e x p e n s e ,  o r  
t h r o u g h  a  h e a l t h  pl'fi; a n d

2. T h e  e m p l o y e e  h a s  e i t h e r  r e f u s e d  t o  p a r t i c i p a t e  in 

c o u n s e l i n g  o r  r e h a b ,  o r  f a i l e d  t o  s u c c e s s f u l l y  c o m p l e t e  t h e  

p r o g r a m .



M I N N E S O T A  ( c o n t . )

If a  j o b  a p p l i c a n t  h a s  b e e n  g i v e n  a n  o f f e r  c o n t i n g e n t  u p o n  
t a k i n g  a d r u g  t e s t ,  t h e  o f f e r  m a y  n o t  b e  w i t h d r a w n  o n  t h e  b a s i s  

o f  a n  i n i t i a l  s c r e e n i n g  t e s t  r e s u l t .

L a b s  m a y  o n l y  d i s c l o s e  t o  t h e  e m p l o y e r  t e s t  r e s u l t  d a t a  
r e g a r d i n g  t h e  p r e s e n c e  o r  a b s e n c e  o f  d r u g s ,  a l c o h o l ,  o r  t h e i r  
m e t a b o l i t e s  i n  a s a m p l e  t e s t e d .  A l l  t e s t  r e s u l t s  a r e  p r i v a t e  a n d  
c o n f i d e n t i a l .  T h e y  m a y  b e  u s e d  i n  a r b i t r a t i o n  o r  c o l l e c t i v e  
b a r g a i n i n g  p r o c e e d i n g s .

P o s i t i v e  t e s t  r e s u l t s  m a y  n o t  b e  u s e d  a s  e v i d e n c e  i n  a 
c r i m i n a l  a c t i o n  a g a i n s t  t h e  e m p l o y e e  o r  j o b  a p p l i c a n t  t e s t e d .

R e m e d i a l  a c t i o n s  i n c l u d e :  f i l i n g  s u i t  o n l y  a f t e r  e x h a u s t i n g  
i n t e r n a l  g r i e v a n c e  p r o c e d u r e s  a p p l i c a b l e ;  c i v i l  d a m a g e s  a l l o w a b l e  
b y  law; i n j u n c t i v e  r e l i e f ;  a n d  r e i n s t a t e m e n t  w i t h  b a c k  pay.

U T A H

E m p l o y e r s  m a y  t e s t  e m p l o y e e s  o r  p r o s p e c t i v e  e m p l o y e e s  f o r  
t h e  p r e s e n c e  o f  d r u g s  o r  a l c o h o l  as a c o n d i t i o n  o f  h i r i n g  o r  
c o n t i n u e d  e m p l o y m e n t .  H o w e v e r ,  e m p l o y e r s  a n d  m a n a g e m e n t  i n  
g e n e r a l  m u s t  s u b m i t  t o  t h e  t e s t i n g  t h e m s e l v e s  o n  a p e r i o d i c  

b a s i s .

E m p l o y e r s  m a y  r e q u i r e  s a m p l e s  f r o m  e m p l o y e e s  a n d  p r o s p e c t i v e  
e m p l o y e e s ,  a n d  m a y  r e q u i r e  p r e s e n t a t i o n  o f  r e l i a b l e  i d e n t i f i c a ­
t i o n  to t h e  p e r s o n  c o l l e c t i n g  t h e  s a m p l e s .  T h e  e m p l o y e r  m a y  
d e s i g n a t e  t h e  t y p e  o f  s a m p l e  t o  b e  u s e d  f o r  t e s t i n g .

A n  e m p l o y e r  s h a l l  p a y  a l l  c o s t s  o f  t e s t i n g  f o r  d r u g s  o r  
a l c o h o l  r e q u i r e d  b y  t h e  e m p l o y e r ,  i n c l u d i n g  t h e  c o s t  o f  
t r a n s p o r t a t i o n  if t h e  t e s t i n g  o f  a c u r r e n t  e m p l o y e e  is c o n d u c t e d  
a t  a  p l a c e  o t h e r  t h a n  t h e  w o r k p l a c e .

T h e  c o l l e c t i o n  o f  s a m p l e s  s h a l l  b e  p e r f o r m e d  u n d e r  
r e a s o n a b l e  a n d  s a n i t a r y  c o n d i t i o n s  S a m p l e s  s h a l l  b e  c o l l e c t e d  
a n d  t e s t e d  w i t h  d u e  r e g a r d  t o  t h e  p r i v a c y  o f  t h e  i n d i v i d u a l  b e i n g  
t e s t e d ,  a n d  i n  a m a n n e r  r e a s o n a b l y  c a l c u l a t e d  t o  p r e v e n t  
s u b s t i t u t i o n s .  D o c u m e n t a t i o n  o f  s a m p l e  c o l l e c t i o n  s h a l l  i n c l u d e  
l a b e l i n g  a n d  a n  o p p o r t u n i t y  f o r  e m p l o y e e s  t o  d i s c l o s e  a n y  
p e r t i n e n t  i n f o r m a t i o n  w h i c h  m a y  a f f e c t  t h e  t e s t .  S a m p l e  t e s t i n g  
s h a l l  c o n f o r m  t o  s c i e n t i f i c a l l y  a c c e p t e d  a n a l y t i c a l  m e t h o d s  a n d  

p r o c e d u r e s .

E m p l o y e r s  s h a l l  d e v e l o p  a n d  d i s t r i b u t e  a w r i t t e n  p o l i c y ,  i n  

w h i c h  t h e  e m p l o y e r  m a y  r e q u i r e  t e s t s  f o r  t h e  f o l l o w i n g  p u r p o s e s :

a. i n v e s t i g a t i o n  o f  p o s s i b l e  i n d i v i d u a l  e m p l o y e e  

i m p a i r m e n t ;

i r
r
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b. i n v e s t i g a t i o n  o f  a c c i d e n t s  i n  t h e  w o r k p l a c e  o r  
i n c i d e n t s  o f  w o r k p l a c e  t h e f t ;

c. m a i n t e n a n c e  o f  s a f e t y  f o r  e m p l o y e e s  o f  t h e  g e n e r a l  
p u b l i c ; o r

d. m a i n t e n a n c e  o f  p r o d u c t i v i t y ,  q u a l i t y  o f  p r o d u c t s  o r  
s e r v i c e s ,  o r  s e c u r i t y  o f  p r o p e r t y  o f  i n f o r m a t i o n .

A n  e m p l o y e r  m a y  u s e  a  v e r i f i e d  o r  c o n f i r m e d  p o s i t i v e  t e s t  
r e s u l t ,  o r  r e f u s a l  t o  t a k e  a t e s t ,  as a b a s i s  f o r  d i s c i p l i n a r y  o r  
r e h a b i l i t a t i v e  a c t i o n s ,  w h i c h  m a y  i n c l u d e :

a. R e q u i r e m e n t  o f  c o u n s e l i n g  o r  t r e a t m e n t ;
b. s u s p e n s i o n  w i t h o u t  pa y ;
c. t e r m i n a t i o n ;
d. r e f u s a l  t o  h i r e ;  o r
e. o t h e r  d i s c i p l i n a r y  m e a s u r e s  i n  c o n f o r m a n c e  w i t h  t h e  

e m p l o y e r ' s  u s u a l  p r o c e d u r e s ,  i n c l u d i n g  a n y  c o l l e c t i v e  
b a r g a i n i n g  a g r e e m e n t .

A l l  i n f o r m a t i o n ,  i n t e r v i e w s ,  r e p o r t s ,  s t a t e m e n t s ,  m e m o r a n d a ,  
o r  t e s t  r e s u l t s  r e c e i v e d  b y  t h e  e m p l o y e r  t h r o u g h  h i s  d r u g  o r  
a l c o h o l  t e s t i n g  p r o g r a m  a r e  c o n f i d e n t i a l  c o m m u n i c a t i o n s  a n d  m a y  
n o t  b e  u s e d  o r  r e c e i v e d  i n  e v i d e n c e ,  o b t a i n e d  i n  d i s c o v e r y ,  o r  
d i s c l o s e d  i n  a n y  p u b l i c  o r  p r i v a t e  p r o c e e d i n g ,  e x c e p t  in a 
p r o c e e d i n g  r e l a t i n g  t o  a n  a c t i o n  t a k e n  b y  a n  e m p l o y e r  (i.e. 
a c t i o n  b a s e d  o n  a c o n f i r m e d  p o s i t i v e  r e s u l t )  o r  i n  a n  a c t i o n  o f  
d e f a m a t i o n ,  s l a n d e r ,  o r  d a m a g e  o f  r e p u t a t i o n ,  as p r o v i d e d  b y  t h i s  
ac t .

A  p h y s i c i a n - p a t i e n t  r e l a t i o n s h i p  i s  n o t  c r e a t e d  b e t w e e n  a n  
e m p l o y e e  o r  p r o s p e c t i v e  e m p l o y e e ,  a n d  t h e  e m p l o y e r  o r  a n y  p e r s o n  
p e r f o r m i n g  t h e  t e s t ,  s o l e l y  b y  t h e  e s t a b l i s h m e n t  o f  a d r u g  o r  
a l c o h o l  t e s t i n g  p r o g r a m  i n  t h e  w o r k p l a c e .

V E R M O N T

• E x c e p t  a s  p r o v i d e d  b e l o w ,  a n  e m p l o y e r  o r  a n  e m p l o y m e n t  
a g e n c y  s h a l l  n o t ,  as a c o n d i t i o n  o f  e m p l o y m e n t ,  d o  a n y  o f  t h e  

f o l l o w i n g :

1. R e q u e s t  o r  r e q u i r e  t h a t  a n  a p p l i c a n t  f o r  e m p l o y m e n t  t a k e  
o r  s u b m i t  t o  a d r u g  t e s t .

2. A d m i n i s t e r  o r  a t t e m p t  to a d m i n i s t e r  a d r u g  t e s t  t o  a n  
a p p l i c a n t  f o r  e m p l o y m e n t .

3. R e q u e s t  o r  r e q u i r e  t h a t  a n  a p p l i c a n t  c o n s e n t ,  d i r e c t l y  
o r  i n d i r e c t l y ,  t o  a p r a c t i c e  p r o h i b i t e d  u n d e r  t h i s  s u b c h a p t e r .

E x c e p t i o n  t o  t h e  a b o v e :  A n  e m p l o y e r  m a y  r e q u i r e  a n  a p p l i c a n t  
to s u b m i t  t o  a d r u g  t e s t  o n l y  if a l l  o f  t h e  f o l l o w i n g  c o n d i t i o n s  
a r e  m e t :

1. T h e  a p p l i c a n t  h a s  b e e n  g i v e n  a n  o f f e r  c o n d i t i o n e d  o n  a

t
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n e g a t i v e  t e s t  r e s u l t .  A  c o n d i t i o n a l  o f f e r  s h a l l  n o t  b e  n e c e s s a r y  
i f  t h e  a p p l i c a n t  r e s i d e s  m o r e  t h a n  2 0 0  a i r  m i l e s  f r o m  t h e  p l a c e  

t h e  a p p l i c a n t  is t o  b e  t e s t e d .
2. T h e  t e s t  is g i v e n  n o t  l e s s  t h a n  t e n  d a y s  f r o m  t h e  d a t e  

t h e  a p p l i c a n t  r e c e i v e d  w r i t t e n  n o t i c e .  T h e  n o t i c e  s h a l l  l i s t  t h e  
d r u g s  t o  b e  t e s t e d .  T h e  n o t i c e  s h a l l  a l s o  s t a t e  t h a t  t h e r a p e u t i c  
l e v e l s  o f  p r e s c r i p t i o n  d r u g s  t e s t e d  w i l l  n o t  b e  r e p o r t e d .

3. T h e  d r u g  t e s t  is g i v e n  as p a r t  o f  o r  i n  c o n j u n c t i o n  w i t h  
a c o m p r e h e n s i v e  p h y s i c a l  e x a m ,  b u t  t h e  t e s t  a n d  e x a m  n e e d  n o t  b e  
t a k e n  o r  a d m i n i s t e r e d  at t h e  s a m e  t i m e .

4. T h e  d r u g  t e s t  is a d m i n i s t e r e d  a c c o r d i n g  to t h i s  act.

E m p l o y e e s  a r e  s u b j e c t  t o  v i r t u a l l y  t h e  s a m e  c o n d i t i o n s  as 
a b o v e ,  w i t h  t h e  f o l l o w i n g  c h a n g e s .  T h e  e m p l o y e r  c a n n o t ,  a s  a 
c o n d i t i o n  o f  e m p l o y m e n t ,  p r o m o t i o n  o r  c h a n g e  o f  s t a t u s  o f  
e m p l o y m e n t ,  o r  a s  a n  e x p r e s s e d  o r  i m p l i e d  c o n d i t i o n  o f  a b e n e f i t  
o r  p r i v i l e g e  of e m p l o y m e n t ,  t e s t ,  a t t e m p t  t o  t e s t ,  o r  r e q u e s t  o r  
r e q u i r e  t h a t  a n  e m p l o y e e  c o n s e n t ,  d i r e c t l y  o r  i n d i r e c t l y .

A n  e m p l o y e r  m a y  r e q u i r e  a d r u g  t e s t  o f  a n  e m p l o y e e  if t h e  

f o l l o w i n g  c o n d i t i o n s  a r e  m e t :

1. T h e  e m p l o y e r  h a s  p r o b a b l e  c a u s e  t o  b e l i e v e  t h e  e m p l o y e e
is u s i n g  o r  u n d e r  t h e  i n f l u e n c e  o f  a  d r u g  o n  t h e  job.

2. T h e  e m p l o y e r  h a s  a v a i l a b l e  a b o n a  f i d e  r e h a b i l i t a t i o n  

p r o g r a m .
3. T h e  e m p l o y e e  m a y  n o t  b e  t e r m i n a t e d  if t h e  t e s t  r e s u l t  i d

p o s i t i v e  a n d  t h e  e m p l o y e e  a g r e e s  t o  p a r t i c i p a t e  in, a n d  t h e n
s u c c e s s f u l l y  c o m p l e t e s  t h e  e m p l o y e e  a s s i s t a n c e  p r o g r a m .  (The 
e m p l o y e e  m a y  b e  s u s p e n d e d  o n l y  f o r  t h e  p e r i o d  o f  t i m e  n e c e s s a r y  
t o  c o m p l e t e  t h e  p r o g r a m ,  b u t  n o  l o n g e r  t h a n  t h r e e  m o n t h s . )  T h e  
e m p l o y e e  m a y  b e  t e r m i n a t e d  if, a f t e r  c o m p l e t i n g  t h e  EAP, t h e  
e m p l o y e r  s u b s e q u e n t l y  a d m i n i s t e r s  a d r u g  t e s t  u p o n  a n o t h e r  
i n s t a n c e  o f  p r o b a b l e  c a u s e ,  a n d  t h e  t e s t  r e s u l t  is p o s i t i v e .

T e s t i n g  r e q u i r e s  a w r i t t e n  p o l i c y  o n  t h e  p a r t  o f  t h e  
e m p l o y e r .  B l o o d  t e s t s  a r e  p r o h i b i t e d .  T h e  e m p l o y e r  s h a l l  u s e  a 
l a b o r a t o r y  d e s i g n a t e d  b y  t h e  d e p a r t m e n t  o f  h e a l t h .  C h a i n  of 
c u s t o d y  m u s t  b e  e n s u r e d .  If u r i n a l y s i s  i s  p e r f o r m e d ,  G C / M S  m u s t  

b e  u s e d  to c o n f i r m .

A n  e m p l o y e r  s h a l l  p r o v i d e  a n  e m p l o y e e  o r  a p p l i c a n t  t o  b e  
r e t e s t e d  a t  a n  i n d e p e n d e n t  l a b o r a t o r y  a t  t h e  e x p e n s e  of t h e  
e m p l o y e e / a p p l i c a n t ,  a n d  s h a l l  c o n s i d e r  t h e  r e s u l t s  o f  t h e  r e t e s t .

t rr
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CALIFORNIA

L e g i s l a t i o n  t o  a l l o w  e m p l o y e r s  t o  c o n d u c t  d r u g  t e s t i n g  o f  
e m p l o y e e s  b a s e d  o n  " r e a s o n a b l e  s u s p i c i o n "  o f  d r u g  o r  a l c o h o l  
i m p a i r m e n t  w a s  s t a l l e d  M a y  21 b y  t h e  C a l i f o r n i a  S e n a t e ' s  
I n d u s t r i a l  R e l a t i o n s  C o m m i t t e e  b u t  w i l l  b e  r e c o n s i d e r e d  i n  1 9 8 8 ,  

a c c o r d i n g  t o  a s p o k e s w o m a n  f o r  t h e  s p o n s o r ,  Se n .  J o h n  S e y m o u r  (R). 
T h e  b i l l  d e f i n e s  " r e a s o n a b l e  s u s p i c i o n "  a s  " a  b e l i e f  b a s e d  o n  
f a c t s  s u f f i c i e n t  t o  l e a d  a r e a s o n a b l e  p e r s o n  t o  s u s p e c t  t h a t  t h e  
e m p l o y e e  i s  u n d e r  t h e  i n f l u e n c e  o f  d r u g s  o r  a l c o h o l . "  S B  1 6 1 1  
p r o v i d e s  f o r  c o n f i d e n t i a l i t y  o f  t e s t  r e s u l t s ,  i n d e p e n d e n t  
c o n f i r m a t i o n  o f  t h e  t e s t s ,  a n d  g u i d e l i n e s  f o r  a s s u r i n g  t h e  
q u a l i t y  o f  t h e  t e s t i n g  p r o c e d u r e .  S e y m o u r ' s  b i l l ,  if p a s s e d ,  
w o u l d  s u p e r s e d e  a l l  l o c a l  d r u g  t e s t i n g  l a w s ,  s u c h  a s  S a n  
F r a n c i s c o ' s  c o n t r o v e r s i a l  o r d i n a n c e .  A  s e c o n d  S e y m o u r  b i l l  (SB 
1 6 1 0 ) ,  w h i c h  d e a l s  w i t h  r a n d o m  t e s t i n g  i n  s a f e t y - s e n s i t i v e  j o b s ,  
a l s o  w i l l  b e  r e c o n s i d e r e d  i n  1 9 8 8 .

A  c o m p a n i o n  b i l l  b y  A s s e m b l y m a n  J o h n  K l e h s  (AB 330) c l e a r e d  
t h e  A s s e m b l y  L a b o r  * n d  E m p l o y m e n t  C o m m i t t e e  M a y  20, 1987. T h e  
b i l l  w o u l d  e s t a b l i s h  i s t a t e  l i c e n s i n g  p r o c e d u r e  f o r  l a b o r a t o r i e s  
t h a t  a n a l y z e  d r u g  t e s t  s a m p l e s  f o r  e m p l o y e r s .  T h e  W a y s  a n d  M e a n s  
C o m m i t t e e  is n e x t  t o  c o n s i d e r  t h e  b i l l .  S i m i l a r  t o  a m e a s u r e  
v e t o e d  i n  1 9 8 6  b y  G o v .  G e o r g e  D e u k m e j i a n ,  A B  330 a l s o  w o u l d  
r e q u i r e  c o n f i d e n t i a l i t y  o f  t e s t  r e s u l t s ,  g i v e  emp.ioyees t h e  r i g h t  
t o  c o p i e s  o f  r e s u l t s ,  a l l o w  f o r  v o l u n t a r y  p a r t i c i p a t i o n  i n  d r u g  
r e h a b i l i t a t i o n  p r o g r a m s ,  r a i s e  l i c e n s i n g  f e e s ,  a n d  p r o v i d e  f o r  
t h e  r e t e n t i o n  of s a m p l e s  f o r  a t  l e a s t  90 d a y s .

K A N S A S

A t t o r n e y  G e n e r a l ' s  O p i n i o n ,  i s s u e d  M a r c h  19, 198 7 ,  r u l e s  
t h a t  m a n d a t o r y  d r u g  t e s t s  w i t h o u t  r e g a r d  t o  j o b  p e r f o r m a n c e  
v i o l a t e s  t h e  F o u r t h  A m e n d m e n t  p r o h i b i t i o n  a g a i n s t  " u n r e a s o n a b l e  
s e a r c h e s  a n d  s e i z u r e s . "  H o w e v e r ,  t h e r e  is n o  c o n s t i t u t i o n a l  b a r  
to t e s t i n g  c o u n t y  e m p l o y e e s  w h e n  t h e  e m p l o y e r  h a s  a r e a s o n a b l e ,  
o b j e c t i v e  b a s i s  t o  s u s p e c t  i l l i c i t  d r u g  u s e .  F u r t h e r ,  w h i l e  
m a n d a t o r y  t e s t s  o f  j o b  a p p l i c a n t s  w i t h o u t  r e g a r d  t o  j o b  
r e q u i r e m e n t s  v i o l a t e s  t h e  F o u r t h  A m e n d m e n t ,  t e s t i n g  is 
p e r m i s s i b l e  i f  d o n e  to l e a r n  w h e t h e r  a n  a p p l i c a n t  is p h y s i c a l l y  
c a p a b l e  o f  p e r f o r m i n g  t h e  d u t i e s  o f  a p a r t i c u l a r  job, i n c l u d i n g  
t e s t i n g  o f  a l l  a p p l i c a n t s  f o r  p u b l i c  s a f e t y  p o s i t i o n s .

M A R Y L A N D

I n d i s c r i m i n a t e  u r i n e  t e s t i n g  o f  s t a t e  e m p l o y e e s  f o r  d r u g  u s e  
w o u l d  b e  a n  u n c o n s t i t u t i o n a l  s e a r c h  a n d  s e i z u r e ,  a c c o r d i n g  t o  a n  
o p i n i o n  i s s u e d  O c t o b e r  22, 1 9 8 6  b y  t h e n - A t t o r n e y  G e n e r a l  S t e p h e n
H. S a c h s .

t



V IR G IN IA  ( c o n t . )

d r u g  s c r e e n i n g  f o r  p u b l i c  s a f e t y  o c c u p a t i o n s  is legal. I n  an 
o p i n i o n  r e q u e s t e d  b y  a s t a t e  l e g i s l a t o r ,  T e r r y  s a i d  th a t  the 
l e g a l i t y  of t e s t i n g  p u b l i c  e m p l o y e e s  d e p e n d s  l a r g e l y  u p o n  the 
c i r c u m s t a n c e s  a n d  t h a t  h e r  r e s p o n s e s  w e r e  t h e r e f o r e  g e n e r a l  in 
n a t u r e .  B u t  o n  the q u e s t i o n  of r a n d o m  m a n d a t o r y  t e s t i n g  for 
s t a t e  a n d  l o c a l  e m p l o y e e s  w h o s e  j o b s  a r e  r e l a t e d  to p u b l i c  
s a f e t y ,  T e r r y  said, "It is c l e a r  th^.t the b a l a n c e  o f  i n t e r e s t s  in 
m o s t  w o r k  s i t u a t i o n s  r e q u i r e s  th a t  d r u g  t e s t i n g  b e  c o n d u c t e d  o n l y  
o n  the b a s i s  of  at l e a s t  ' r e a s o n a b l e  s u s p i c i o n . '  T h e r e f o r e ,  it 
is m y  o p i n i o n  t h a t  r a n d o m  d r u g  t e s t i n g  is n o t  p e r m i s s i b l e  in m o s t  
w o r k  s e t t i n g s ,  i n c l u d i n g  p u b l i c  s a f e t y  o c c u p a t i o n s . "

WASHINGTON

A  b i l l  t h a t  w o u l d  a l l o w  an e m p l o y e r  to c o n d u c t  d r u g  t e s t i n g  
o f  e m p l o y e e s  o n l y  w h e n  t h e r e  are " r e a s o n a b l e  g r o u n d s "  to b e l i e v e  
a n  e m p l o y e e ' s  j o b  p e r f o r m a n c e  has b e e n  a f f e c t e d  b y  d r u g s  is u n d e r  
c o n s i d e r a t i o n  b y  the L e g i s l a t u r e .  H B  1063, w h i c h  p a s s e d  the 
H o u s e  C o m m e r c e  a n d  L a b o r  C o m m i t t e e  M a r c h  6, 1987, r e q u i r e s  a 
p r i o r  w r i t t e n  s t a t e m e n t  s e t t i n g  f o r t h  t h e  g r o u n d s  f o r  c o n d u c t i n g  
t h e  test.
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L a n g u a g e  r e q u i r i n g  u n i f o r m i t y  in  f e d e r a l  a g e n c y  d r u g  t e s t i n g  
p l a n s  f o r  t h e i r  e m p l o y e e s  a n d  the p u b l i c a t i o n  of g u i d e l i n e s  w i t h  
a t w o - m o n t h  p u b l i c  c o m m e n t  p e r i o d  are i n c l u d e d  in a m a s s i v e  
s u p p l e m e n t a l  a p p r o p r i a t i o n s  b i l l  s i g n e d  i n t o  l a w  b y  the P r e s i d e n t  
on J u l y  11, 1987 (PL 1 00-71).

T h e  p r o v i s i o n  w a s  o f f e r e d  b y  Rep. S t e n y  H o y e r  (D-Md) as an 
a m e n d m e n t  to t h e  c o n f e r e n c e  r e p o r t  a d o p t e d  3 4 3 - 7 7  o n  J u n e  30, 
1987. T h e  $9.4 b i l l i o n  f i s c a l  1987 s u p p l e m e n t a l  s p e n d i n g  b i l l  
(HR 1827) i t s e l f  p a s s e d  the H o u s e  t h a t  d a y  b y  a v o t e  of 3 0 9 - 1 1 4 
and t h e  S e n a t e  o n  J u l y  1, 1987 b y  a v o i c e  vote. Ho y e r ,  w h o  had 
o r i g i n a l l y  s p o n s o r e d  a n  a m e n d m e n t  t h a t  w o u l d  h a v e  p u t  o f f  t e s t i n g  
u n t i l  a t  l e a s t  t h e  e n d  of the f i s c a l  y e a r ,  s a i d  he b e l i e v e s  
u l t i m a t e l y  " t his i s s u e  m u s t  be d e c i d e d  i n  t h e  c o u r t s ,  n o t  o n  
p r o c e d u r a l  g r o u n d s ,  b u t  o n  c o n s t i t u t i o n a l  g r o u n d s ,  a n d  I t h i n k  
that w i l l  b e  d o n e . "

T h e  l e g i s l a t i o n  w o u l d  p r o h i b i t  a g e n c i e s  f r o m  s p e n d i n g  a n y  
funds, u n d e r  the s u p p l e m e n t a l  a p p r o p r i a t i o n  o r  a n y  f u t u r e  m o n e y  
bill, to i m p l e m e n t  the P r e s i d e n t ' s  S e p t e m b e r .  1986 d r u g  t e s t i n g  
o r d e r  u n t i l  c e r t a i n  c o n d i t i o n s  are met. A m o n g  t h e s e  are t h a t  the 
D e p a r t m e n t  of H e a l t h  a n d  H u m a n  S e r v i c e s  m u s t  p u b l i s h  p r o c e d u r e s  
for t e s t i n g  o n  a g o v e r n m e n t - w i d e  b a s i s  to  e n s u r e  t h a t  the b e s t  
a v a i l a b l e  t e c h n o l o g y  is u s e d  a n d  that t h e r e  a r e  s t r i c t  
p r o c e d u r e s  f o r  c h a i n  of c u s t o d y  of s p e c i m e n s .  T h e s e  a r e  in 
a d d i t i o n  to the s c i e n t i f i c  a n d  t e c h n i c a l  g u i d e l i n e s  H H S  i s s u e d  
last F e b r u a r y .  T h e  S e c r e t a r y  of HHS a l s o  m u s t  s u b m i t  to C o n g r e s s  
a g e n c y - b y - a g e n c y  a n a l y s e s  d e t a i l i n g  c r i t e r i a  t h a t  w i l l  b e  u s e d  to 
s e l e c t  e m p l o y e e s  f o r  t e s t i n g ,  p o s i t i o n  t i t l e s  d e s i g n a t e d  for 
r a n d o m  t e s t i n g ,  a n d  the n a t u r e  a n d  f r e q u e n c y  of the tes t i n g .

T h e  b i l l  a l s o  a s s u r e s  e m p l o y e e  a c c e s s  to t e s t  r e s u l t s  a n d  
l i m i t s  d i s c l o s u r e  o f  r e s u l t s .

A l t o g e t h e r ,  a b o u t  2 0 0 , 0 0 0  e m p l o y e e s  the A d m i n i s t r a t i o n  
b e l i e v e s  a r e  c r i t i c a l  to l a w  e n f o r c e m e n t  a n d  s a f e t y  are e x e m p t  
fr o m  t h e  b i l l ' s  p r o v i s i o n s .



N E W  S T A T E  L A W S  R E G U L A T I N G  W O R K P L A C E  D R U G  T E S T I N G

C O N N E C T I C U T ; "An A c t  C o n c e r n i n g  D r u g  T e s t i n g  in t h e  W o r k p l a c e "
e n a c t e d  6 / 8 7

W h a t  it d o e s ;

1. r e s t r i c t s  r a n d o m  t e s t i n g ;

2. r e q u i r e s  r e a s o n a b l e  s u s p i c i o n  tiofore m o s t  e m p l o y e e s  
c a n  b e  t e s t e d ;  a n d

3. p r o h i b i t s  d i r e c t  o b s e r v a t i o n  o f  u r i n e  s p e c i m e n  
c o l l e c t i o n .

A p p l i c a n t s ;

1. P r o h i b i t s  t e s t i n g  o f  j o b  a p p l i c a n t s  u n l e s s  t h e  
f o l l o w i n g  c o n d i t i o n s  a r e  m e t :

a) a p p l i c a n t  h a s  b e e n  g i v e n  w r i t t e n  n o t i c e  o f  
e m p l o y e r ' s  i n t e n t i o n  t o  t est;

b) g a s  c h r o m a t o g r a p h v / m a s s  s p e c t o m e t r y *  is 
u t i l i z e d ;  a n d

c) a l l  p o s i t i v e  r e s u l t s  a r e  c o n f i r m e d  b y  t w o  
d i f f e r e n t  u r i n a l y s i s  m e t h o d o l o g i e s ;

d) a p p l i c a n t  is g i v e n  a c o p y  o f  a n y  p o s i t i v e  t e s t  
r e s u l t .

E m p l o y e e s :

1. N o  e m p l o y e r  c a n  r e q u i r e  a n  e m p l o y e e  t o  s u b m i t  to 
a t e s t  u n l e s s  e m p l o y e r  " h a s  r e a s o n a b l e  s u s p i c i o n  t h a t  t h e  
e m p l o y e e  is u n d e r  t h e  i n f l u e n c e  o f  d r u g s  o r  a l c o h o l  w h i c h  
a d v e r s e l y  a f f e c t s . . . s u c h  e m p l o y e e ' s  j o b  p e r f o r m a n c e . "

2. P r o h i b i t s  r a n d o m  t e s t i n g  e x c e p t  if:

a) a u t h o r i z e d  u n d e r  f e d e r a l  law;
b) e m p l o y e e  s e r v e s  i n  " h i g h - r i s k  o r  s a f e t y - s e n s i t i v e  

o c c u p a t i o n " ;
c) it is p a r t  o f  e m p l o y e e  a s s i s t a n c e  p r o g r a m .

3. R e q u i r e s  G C / M S  p l u s  t w o  c o n f i r m a t o r y  t e s t s  as 
a b o v e .

* G C / M S  is g e n e r a l l y  r e c o g n i z e d  a s  t h e  m o s t  a c c u r a t e ,  a n d  t h e  
m o s t  e x p e n s i v e ,  u r i n e  t e s t  c u r r e n t l y  a v a i l a b l e .



P e n a l t i e s :

A g g r i  'ived e m p l o y e e  m a y  sue for g e n e r a l  and speci a l 
c i v i l  d a m a g e s ,  p l u s  c o s t s  and a t t o r n e y s '  fees, or for an 
i n j u n c t i o n  a g a i n s t  a n y  v i o l a t i o n  of the law's p r o v i s i o n s .

I O W A : " A n  A c t  to  R e g u l a t e  the C i r c u m s t a n c e  a n d  P r o c e d u r e
U n d e r  W h i c h  a n  E m p l o y e r  M a y  R e q u e s t  a D r u g  T e s t  of 
A n  E m p l o y e e  o r  a n  A p p l i c a n t  f o r  E m p l o y m e n t  a n d  P r o­
v i d i n g  a P e n a l t y " ,  e n a c t e d  6 / 5 / 8 7 . __ ,

W h a t  it d o e s :

1. p r o h i b i t s  r a n d o m  o r  b l a n k e t  t e s t i n g  of  e m p l o y e e s ;

2. r e q u i r e s  p r o b a b l e  c a u s e  b e f o r e  e m p l o y e e  m a y  b e  
t e s t e d ;

3. r e g u l a t e s - a p p l i c a n t  t e s t i n g ;  a n d

4. r e q u i r e s  e m p l o y e r  to p r o v i d e  s u b s t a n c e  a b u s e  
e v a l u a t i o n  a n d  t r e a t m e n t .

A p p l i c a n t s :

1. p r o h i b i t s  a p p l i c a n t  t e s t i n g  u n l e s s  t e s t  is g i v e n  
a s  p a r t  o f  p r e - e m p l o y m e n t  p h y s i c a l  e x a m i n a t i o n ;

2. e m p l o y e r  m u s t  u s e  s e r v i c e s  o f  s t a t e  a p p r o v e d  lab;

3. c o n f i r m a t o r y  t e s t  f o r  a l l  p o s i t i v e  r e s u l t s  r e q u i r e d

4. a p p l i c a n t  m u s t  h a v e  " r e a s o n a b l e  o p p o r t u n i t y  to 
r e b u t  o r  e x p l a i n  t h e  r e s u l t s . "

E m p l o y e e s :

1. p r o h i b i t s  r a n d o m  o r  b l a n k e t  t e s t i n g ;

2. p e r m i t s  t e s t i n g  if:

a) e m p l o y e r  h a s  p r o b a b l e  c a u s e  to b e l i e v e  t h a t  a n  
e m p l o y e e ' s  f a c u l t i e s  a r e  i m p a i r e d  o n  t h e  job;

b) i m p a i r m e n t  p r e s e n t s  d a n g e r  to s a f e t y  o f  e m p l o y e e  
o t h e r  e m p l o y e e s ,  p u b l i c  o r  p r o p e r t y ;

c) e m p l o y e r  u s e s  s t a t e  a p p r o v e d  lab, c o n f i r m a t o r y  
t e s t i n g ,  e m p l o y e e  h a s  r i g h t  to r e b u t ,  a s  a b o v e ;

d) if r e s u l t  is c o n f i r m e d  p o s i t i v e ,  e m p l o y e r  m u s t  
p r o v i d e  e v a l u a t i o n  a n d  t r e a t m e n t ,  w i t h  c o s t s  
a p p o r t i o n e d  u n d e r  e m p l o y e e  b e n e f i t  p l a n ,  or  a t  
e m p l o y e r ' s  e x p e n s e .  N o  d i s c i p l i n a r y  a c t i o n  m a y  
be t a k e n  a g a i n s t * f i r s t  o f f e n d e r  if t r e a t m e n t  is 

s u c c e s s f u l l y  c o m p l e t e d .  '



3. p e r m i t s  t e s t i n g  a s  p a r t  of  r e g u l i  Lv s c h e d u l e d  
p h y s i c a l  e x a m  if e m p l o y e r  g i v e s  30 d a y s  n o t i c e .

P e n a l t i e s :

1. A g g r i e v e d  e m p l o y e e  m a y  sue f o r  d a m a g e s ,  a f f i r m a t i v e  
r e l i e f  s u c h  a s  r e i n s t a t e m e n t  a n d  b a c k  p a y ,  o r  a n  i n j u n c t i o n .

2. V i o l a t i o n  o f  l a w  m a y  b e  p u n i s h e d  a s  s i m p l e  m i s ­
d e m e a n o r  .

M I N N E S O T A : " A n  A c t  R e l a t i n g  t o  E m p l o y m e n t ;  R e g u l a t i n g  D r u g
a n d  A l c o h o l  T e s t i n g  o f  E m p l o y e e s  a n d  J o b  A p p l i ­
c a n t s " ,  e n a c t e d  6 / 3 / 8 7 .

W h a t  it d o e s :

1. r e s t r i c t s  r a n d o m  t e s t i n g ;

2. r e q u i r e s  r e a s o n a b l e  s u s p i c i o n  b e f o r e  m o s t  e m p l o y e e s  
c a n  b e  t e s t e d ;  a n d

3. r e g u l a t e s  a p p l i c a n t  t e s t i n g .

A p p l i c a n t s :

1. O n l y  t h o s e  a p p l i c a n t s  t o  w h o m  j o b  o f f e r  h a s  b e e n  
m a d e  c a n  b e  t e s t e d ;

2. u s e  o f  l a b  l i c e n s e d  b y  s t a t e  r e q u i r e d ;

3. c o n f i r m a t i o n  of  p o s i t i v e  s c r e e n  b y  G C / M S  r e q u i r e d ;

4. a p p l i c a n t  h a s  r i g h t  t o  e x p l a i n  o r  r e b u t  p o s i c i v e  
r e s u l t  a n d  m a y  r e q u e s t  f u r t h e r  c o n f i r m a t i o n  o f  
o r i g i n a l  s a m p l e  a t  o w n  e x p e n s e ,

E m p l o v e e s :
■ -  . M  .  « 4—  — —

1. P e r m i t s  t e s t i n g  a s  p a r t  of r e g u l a r  p h y s i c a l  e x a m  
a s  l o n g  a s  t w o  w e e k s  n o t i c e  h a s  b e e n  gi v e n ;

2. p e r m i t s  r a n d o m  t e s t i n g  of e m p l o y e e s  in " s a f e t y -  
s e n s i t i v e "  p o s i t i o n s ;

3. p e r m i t s  t e s t i n g  o n  b a s i s  of r e a s o n a b l e  s u s p i c i o n ,  
i n c l u d i n g  p o s t - a c c i d e n t ;

4. r e q u i r e s  u s e  o f  l i c e n s e d  lab, c o n f i r m a t i o n  by 
G C / M S  a n d  r i g h t  o f  r e b u t t a l  a n d  r e t e s t  as a b o v e ;

5. m a y  n o t  be  d i s c h a r g e d  o n  b a s i s  o f  f i r s t  c o n f i r m e d  
p o s i t i v e  u n l e s s  g i v e n  o p p o r t u n i t y  a t  o w n  e x p e n s e  
o r  u n d e r  e m p l o y e e  b e n e f i t  p l a n  t o  a t t e n d  c o u n s e l i n g



o r  r e h a b i l i t a t i o n  p r o g r a m  and e m p l o y e e  h a s  r e­
f u s e d  o r  f a i l e d  s u c c e s s f u l l y  to c o m p l e t e  p r o g r a m .

P e n a l t i e s :

1. A g g r i e v e d  e m p l o y e e  o r  a p p l i c a n t  m a y  sue for c i v i l  
d a m a g e s  i n c l u d i n g  a t t o r n e y s  fees.

2. A g g r i e v e d  p a r t y  m a y  s e e k  i n j u n c t i v e  r e l i e f  
a g a i n s t  e m p l o y e r  o r  l a b o r a t o r y ^

4)

M O N T A N A : "An A c t  R e g u l a t i n g  t h e  T e s t i n g  of B l o o d  a n d
U r i n e  o f  E m p l o y e e s  a n d  P r o s p e c t i v e  E m p l o y e e s , "
e n a c t e d  4/87.

W h a t  it d o e s :

1. P r o h i b i t s  r a n d o m  t e s t i n g ;

2. R e q u i r e s  r e a s o n a b l e  b e l i e f  of i m p a i r m e n t  b e f o r e  
e m p l o y e e  m a y  b e  t e s t e d ;

3. R e s t r i c t s  a p p l i c a n t  t e s t i n g .

A p p l i c a n t s ;

1. j o b  a p p l i c a n t s  m a y  n o t  be t e s t e d  e x c e p t  for  
o c c u p a t i o n s  in " h a z a r d o u s  w o r k  e n v i r o n m e n t s  
o r  j o b s  t h e  p r i m a r y  r e s p o n s i b i l i t y  o f  w h i c h  
is s e c u r i t y ,  p u b l i c  s a f e t y  or f i d u c i a r y  r e­
s p o n s i b i l i t y ;

2. r e q u i r e s  " v e r i f i c a t i o n "  o f  test r e s u l t s  by  
t w o  o r  m o r e  d i f f e r e n t  t e s t i n g  p r o c e u d r e s ;

3. a p p l i c a n t  ifly s u b m i t  s a m p l e  for f u r t h e r  c o n­
f i r m a t i o n  at a n  " i n d e p e n d e n t  l a b o r a t o r y "  a n d  

h a s  r i g h t  to r e b u t  o r  e x p l a i n  r e s u l t s  of  tests.

E m p l o y e e s :

1. c a n n o t  b e  t e s t e d  u n l e s s  e m p l o y e r  " h a s  r e a s o n  
to b e l i e v e  t h a t  t h e  e m p l o y e e ' s  f a c u l t i e s  a r e  
i m p a i r e d  o n  t h e  j o b  a s  a result o f  a l c o h o l  
c o n s u m p t i o n  o r  i l l e g a l  d r u g  use";

2. h a v e  r i g h t  to v e r i f i c a t i o n ,  c o n f i r m a t i o n  at 
l a b  o r  c h o i c e  a n d  r e b u t t a l ,  as a b o v e .

P e n a l ^ v :  V i o l a t i o n  is m i s d e m e a n o r .



R H O D E  I S L A N D ; " A n  A c t  R e l a t i n g  t o  U n f a i r  E m p l o y m e n t
P r a c t i c e s  P r o h i b i t i n g  o f  M a n d a t o r y  
D r u g  T e s t i n g " ,  e n a c t e d  6/87.

W h a t  it d o e s :

1. p r o h i b i t s  r a n d o m  t e s t i n g ;

2. p r o h i b i t s  d i r e c t  o b s e r v a t i o n  or" u r i n e  s p e c i m e n  
c o l l e c t i o n ;

3. r e q u i r e s  r e a s o n a b l e  g r o u n d s  b e f o r e  e m p l o y e e  m a y  
be t e s t e d .

A p p l i c a n t s :

T h e  A c t  does- n o t  a p p l y  t o  a p p l i c a n t s .

E m p l o y e e s :

1. m a y  n o t  b e  t e s t e d  u n l e s s  e m p l o y e r  h a s  " r e a s o n a b l e  
g r o u n d  t o  b e l i e v e  b a s e d  o n  s p e c i f i c  o b j e c t i v e  
fa c t s ,  t h a t  t h e  e m p l o y e e ' s  u s e  cf c o n t r o l l e d  
s u b s t a n c e s  is i m p a i r i n g  h i s  a b i l i t y  t o  p e r f o r m  
his j o b " ;

2. m a y  n o t  b e  o b s e r v e d  w h i l e  p r o v i d i n g  s a m p l e ;

j 3. t e s t i n g  m u s t  b e  c o n d u c t e d  in c o n j u n c t i o n  w i t h
" b o n a  f i d e  r e h a b i l i t a t i o n  p r o g r a m " ;

4. r e q u i r e s  c o n f i r m a t i o n  b y  G C / M S ;

5. e m p l o y e e  h a s  r i g h t  t o  r e t e s t  at  e m p l o y e r ' s  e x­
p e n s e  a n d  r i g h t  to  r e b u t  o r  e x p l a i n  r e s u l t s .

P e n a l t i e s :

1. v i o l a t i o n  o f  A c t  is m i s d e m e a n o r ;

2. a g g r i e v e d  p a r t y  m a y  b r i n g  c i v i l  a c t i o n  a n d  j u d g e  
m a y  a w a r d  p u n i t i v e  d a m a g e s ,  a t t o r n e y s '  f e e s  a n d  
c o s t s  a n d  a f f o r d  iijunctive r e l i e f

U T A H :  " D r u g  a n d  A l c o h o l  T e s t s ;  E m p l o y e r  L i a b i l i t y " ,  e n a c t e d
4 / 8 7 .

W h a t  it d o e s :

1. l e g a l i z e s  d r u g  t e s t i n g  in p r i v a t e  s e c t o r  o n  a n y  
b a s i s  f o r  a n y  r e a s o n  s o  l o n g  as p o l i c y  is e s t a b -

r
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l i s h e d  a n d  d i s t r i b u t e d  in w r i t i n g ;

2. d e f i n e s  " d r u g s "  as: " a n y  s u b s t a n c e  r e c o g n i z e d
as  a d r u g  in the U n i t e d  S t a t e s  P h a r m a c o p e i a ,  t h e  
N a t i o n a l  F o r m u l a r y ,  t h e  H o m e o p a t h i c  P h a r m a c o p e i a ,  
c r  o t h e r  d r u g  c o m p e n d i a ,  o r  s u p p l e m e n t  to a n y
of  t h o s e  c o m p e n d i a . "

3. e x e m p t s  e m p l o y e r s  f r o m  l e g a l  y j a b i l i t y  f o r  
m o s t  c a u s e s  o f  a c t i o n  if r e q u i r e m e n t  t h a t  a 
p o l i c y  b e  e s t a b l i s h e d  is f o l l o w e d .

A p p l i c a n t s  a n d  e m p l o y e e s :

1. m a y  b e  t e s t e d  as a c o n d i t i o n  of  e m p l o y m e n t  f o r  
t h e  f o l l o w i n g  p u r p o s e s :

a. i n v e s t i g a t i o n  o f  i n d i v i d u a l  i m p a i r m e n t ;

b. i n v e s t i g a t i o n  o f  a c c i d e n t s  o r  t h e f t ;

c. m a i n t e n a n c e  o f  s a f e t y ;  o r

d. m a i n t e n a n c e  o f  p r o d u c t i v ;  z y , q u a l i t y  o f  
s e r v i c e s ,  o r  s e c u r i t y  o f  - r o p e r t y  o r  
i n f o r m a t i o n .

2. r e q u i r e s  c o n f i r m a t i o n  b y  G C / M S  b e f o r e  a c t i o n  
m a y  be  t a k e n ;

3. " e m p l o y e r s  a n d  m a n a g e m e n t  in g e n e r a l  m u s t  s u b­
m i t  to t h e  t e s t i n g  t h e m s e l v e s  o n  a p e r i o d i c  b a s i s .

P e n a l t i e s :

E m p l o y e r s  a r e  n o t  l i a b l e  f o r  c a u s e s  o f  a c t i o n  
i n c l u d i n g  n e g l i g e n c e  ( a c t i o n  b a s e d  o n  f a l s e  t e s t  r e­
s u l t  is n o t  a c t i o n a b l e  if e m p l o y e r ' s  r e l i a n c e  o n  r e s u l t  
w a s  r e a s o n a b l e  a n d  in g o o d  f a i t h ) , d e f a m a t i o n ,  o r  
u n d e r  t h e  U t a h  A n t i - D i s c r i m i n a t i o n  A c t .

V E R M O N T : " A n  A c t  R e l a t i n g  to  E m p l o y e e  D r u g  T e s t s " ,  e n a c t e d
M a y  22, 1987.

W h a t  it d o e s :

1. p r o h i b i t s  r a n d o m  t e s t i n g ;

2. r e q u i r e s  p r o b a b l e  c a u s e  b e f o r e  e m p l o y e e s  c a n  b e  
t e s t e d ;

3. r e s t r i c t s  a p p l i c a n t  -testing.
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A p p l i c a n t s ;

1. o n l y  t h o s e  w h o  h a v e  r e c e i v e d  j o b  o f f e r  m a y  be 
t e s t e d ;

2. m u s t  b e  g i v e n  t e n  d a y s  w r i t t e n  n o t i c e  o f  test;

\
3. positive r e s u l t s  m u s t  be c o n f i r m e d  b y  G C / M S  b y  

s t a t e  a p p r o v e d  l a bs;

4. h a v e  r i g h t  t o  r e t e s t  a t  o w n  e x p e n s e .

E m p l o y e e s :

1. c a n ' t  b e  t e s t e d  u n l e s s  e m p l o y e r  h a s  p r o b a b l e  
c a u s e  t o  b e l i e v e  e m p l o y e e  is u s i n g  d r u g s  o r  is 
u n d e r  i n f l u e n c e  o f  a d r u g  o n  t h e  job;

2. n o  t e s t i n g  u n l e s s  e m p l o y e r  h a s  e s t a b l i s h e d  an 
e m p l o y e e  a s s i s t a n c e  p r o g r a m ;

3. m a y  n o t  be  d i s c h a r g e d  o n  b a s i s  o f  c o n f i r m e d  
p o s i t i v e  r e s u l t  if a g r e e s  to  c o m p l e t e  EAP;

4. h a v e  r i g h t  t o  c o n f i r m a t i o n  b y  G C / M S  i n  s t a t e  
a p p r o v e d  lab, r e t e s t ,  as  a b o v e .

P e n a l t i e s :

1. A g g r i e v e d  a p p l i c a n t  o r  e m p l o y e e  m a y  b r i n g  c i v i l  
a c t i o n  f o r  d a m a g e s ,  i n j u n c t i v e  r e l i e f ,  c o s t s  a n d  
a t t o r n e y s '  f e e s ;

2. V i o l a t o r  o f  l a w  s u b j e c t  to c i v i l  p e n a l t y  of 
$ 5 0 0  - $ 2 , 0 0 0 .

3. V i o l a t i o n  o f  l a w  is a m i s d e m e a n o r .

a
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M E M O R A N D U M

FROM:

TO: M e m b e r s ,  H o u s e  J u d i c i a r y  C o m m i t t e e  

Rep. J o h n  S u n d

S U B J E C T :  H o u s e  B i l l  283 - P r o h i b i t i n g  c e r t a i n  e m p l o y e r s  f r o m
t e s t i n g  e m p l o y e e s  f o r  d r u g s  o r  o t h e r  s u b s t a n c e s  
c o n s u m e d  b y  e m p l o y e e s .

I i n t r o d u c e d  H B  283 t o  g e t  t h i s  i s s u e  o n  t h e  t a b l e  f o r  
d i s c u s s i o n .  D r u g  t e s t i n g  h a s  b e c o m e  a n a t i o n w i d e  c o n t r o v e r s y  
as e x h i b i t e d  b y  t h e  m a n y  l a w s u i t s  s u r r o u n d i n g  its u s e  —  
i n c l u d i n g  s e v e r a l  in A l a s k a .  S e v e n  s t a t e s  h a v e  a d o p t e d  
w o r k p l a c e  d r u g  t e s t i n g  l e g i s l a t i o n  t o  date.

W h i l e  c e r t a i n  d r u g  t e s t i n g  is j u s t i f i e d ,  c l e a r  g u i d e l i n e s  a n d  
p r o c e d u r a l  s a f e g u a r d s  a r e  n e e d e d  t o  p r o t e c t  w o r k e r s  f r o m  f a l s e  
a c c u s a t i o n s  a n d  e m p l o y e r s  f r o m  e x p e n s i v e  l a w s u i t s .

H o u s e  B i l l  283 a t t e m p t s  t o  p r o t e c t  A l a s k a n s '  p r i v a c y  r i g h t s  b y  
p r o h i b i t i n g  r a n d o m  d r u g  t e s t i n g  as a c o n d i t i o n  o f  e m p l o y m e n t .  
D r u g  t e s t i n g  is s t i l l  a n e w  s c i e n c e  a n d  is f a r  f r o m  a c c u r a t e .  
D i f f e r e n t  l a b s  u s e  d i f f e r e n t  t e s t s  a n d  w h i l e  o n e  m a y  t e s t  
p o s i t i v e ,  a n o t h e r  m a y  t u r n  u p  n e g a t i v e .  F a l s e  p o s i t i v e  r a t e s  
as h i g h  as 30% a r e  n o t  u n h e a r d  of. M e a n w h i l e ,  a n  e m p l o y e e  m a y  
s u f f e r  l o s i n g  a n  i n c o m e  a n d  b e i n g  " b l a c k l i s t e d "  in  t h e  
c o m m u n i t y .  O u r  s m a l l  c o m m u n i t i e s  w o u l d  b e  p a r t i c u l a r l y  
s e n s i t i v e  t o  this.

D r u g  t e s t i n g  a l s o  m a y  n o t  g i v e  t h e  e m p l o y e r  s u f f i c i e n t  
i n f o r m a t i o n  to j u s t i f y  t h e  i n t r u s i o n  i n t o  e m p l o y e e s '  p r i v a c y  
a n d  t h e  a c c o m p a n y i n g  lo s s  o f  m o r a l e .  It  w i l l  n o t  m e a s u r e  
o n - t h e - j o b  i m p a i r m e n t  w h i c h  is t h e  p r i m e  f o c u s  o f  d r u g  
t e s t i n g .  T h e  b i l l  i n c l u d e s  e x e m p t i o n s  f o r  t h o s e  r e s p o n s i b l e  
fo r  t h e  s a f e t y  o f  t h e  p u b lic, s u c h  as a i r c r a f t  p i l o t s ,  p e a c e  
o f f i c e r s  a n d  f i r e f i g h t e r s .
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BY S U N D , ADAMS, KOPONEN, 
IN THE HOUSE WALLIS AND BROWN

HOUSE BILL NO. 283 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - FIRST SESSION 

A BILL

For an Act entitled: "An Act prohibiting certain employers from testing

employees for drugs or other substances consumed by 

emp l o y e e s ."

BE TT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. POLICY. (a) The legislature declares that it is the

p u b l i c  policy of the state that all citizens enjoy the full benefits of the

rights to privacy and due process of law, and the protection against unrea­

sonable searches and seizures guaranteed by art. I, secs. 7, 1A , and 32,

Constitution of the State of Alaska.

(b > It is flic purpose of this Act to protect employees against unrea­

sonable inquiry and : ’.’estimation into conduct and activities that happen

outside of work and that are not directly related to the actual performance

of job responsibilities.

’’ Sec, 2. AS 23.10 is amended by adding a new section to article 1 to 

read:

Sec. 23.10.038. TESTS FOR CONSUMED SUBSTANCES. (a) An employer

may not request, require, or conduct random or company-wide blood,

urine, or encephalographic testing. An employer may not suggest or

require that an employee or an applicant for employment submit to a

blood, urine, or encephalographic test that tests for the presence of

drugs or other consumed substances as a condition of employment.

However, an employer may require a specific employee to submit to 

blood or urine testing if

(1) the employer has reasonable grounds to believe that the

-1- HB 283



employee's faculties are impaired by a drug or other consumer’ sub­

stance on the job;

(2> the employee is in a position in which an impairment 

would present a clear danger to the physical safety rf the employee or 

another p e r s o n ;

(3) the employer preserves an adequate sample or portion of 

r  sample so that the employee may conduct an independent test to

verify or refute the employer's results; and

(4) the employer provides the employee an opportunity to 

• rebut or explain the test results.

(b) In conducting tests permitted under thin section, the em­

ployer shall limit the tests to the extent feasible so that only 

information regarding chemical substances in the body that are likely 

to affect the employee's ability to work safely is taken or recorded.

(r) In an action alleging that an employer violated this sec­

tion, the employer 1 -i tne burden of proving that the requirements of 

(a) of this section have been satisfied.

(cl) This section does not prevent an employer from, conducting, 

nodical screening to monitor exposure to toxic or other unhealthy 

substances found in the workplace or encountered in the performance of 

the employees' job duties if the employer has the express written 

consent of the employees. The screenings or tests must be limited to 

the specific substances expressly identified in the employee consent 

form.

(e) This section docs not prohibit an employer from prohibiting 

the use of intoxicating substances or tobacco during work hours or 

from disciplining employees for using tobacco or being under the 

influence of intoxicating substances during work hours.

(f) This section does not apply to 

283 -2-



(1) the state or a 7 ulitical subdivision of the state when 

dealing with peace officers or firefighters in its employ or person:; 

applying to be employed as peace officers or firefighters! or

(2) an employer as tc an employee operating emergency 

service vehicles for the state or a political subdivision of the 

state .

(g) A person who violates or assists in a violation of this 

section is liable to the person aggrieved for special and general 

damages, together with attorney's fees and the costs of the action as 

provided in the Alaska Rules of Court.

(h) A person who violates or proposes t:o violate this section 

may be enjoined by a court of competent jurisdiction. An aggrieved

person, the attorney general, or a person or entity that will fairly 

and adequately represent the interest of the protected class may bring, 

an action for injunctive relief.

(i) In th ; section

(1) "employer" means a person who retains by personal 

services contract or employs at least one other person and includes 

the state and a political subdivision of the state;

(2) "peace officer" means a public servant vested by law

with a duty to maintain public order or to make arrests, whether tin

duty extends to all offenses or is limited to a specific class of 

offenses or offcxidcrs.
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Proposed Amendment 

to House Bill 283 

by the Department of Labor

Amend lines 21-24 on page 2 to read:

the employees' job duties. The screenings or tests must be limited 

to the specific substances to which the employee may be exposed.
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This bill amends AS 23.10 by a d d i n g  a. n e w  section that

prohibits certain employers from testing employees for drugs or other

substances consumed by employees. This testing p r o h i b i t i o n  w o u l d  also 

extend to applicants for employment. The bill would permit an empl o y e r  

to require a specific employee to submit to testing, if the e m p l o y e r  had 

reasonable grounds to believe the employee's faculties are impaired by a 

drug or other consumed substance on the job. The n e w  section does not 

apply to the state or a political subdivision of the state whe n  d e a l i n g  

with peace officers or firefighters in its employ, or persons a p p l y i n g  

to be employe! as peace officers or firefighters.

The bill provides that a person who v i o l a t e s  the n e w  section

may be enjoined be a court of competent jurisdiction. And it further

provides that a person who violates or assists in the v i o l a t i o n  of the

section is liable to the aggreivea person for special and general

damages, together with attorney's fees and costs. An a g grieved person,

the attorney general, or a person or e ntity that w i l l  f airly and 

adequately represent the interest of the protected class may br i n g  an 

action for injunctive relief. It is not a nticipated that the a t t o r n e y  

general will often become involved in seeking injunctive relief, b e c a u s e  

of the private right of action that the bill p r o v i d e s  to individuals, 

including an individual's right to seek damages against violators.
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This bill amends AS 23.10 by adding a n e w  section that 

prohibits certain employers from testing employees for drugs or other 

substances consumed by employees. This testing prohibition would also 

extend to applicants for employment. The bill would permit an employer 

to require a specific employee to submit to testing, if the employer had 

reasonable grounds to believe the employee's faculties are impaired by a 

drug or other consumed substance on the job. The new section does not 

apply to the state or a political subdivision of the state when dealing 

with aircraft pilots, peace officers or firefighters in its employ, or 

persons applying to be employed as aircraft pilots, peace officers or 

firefighters.

The bill provides that a person who violates the n ew section 

may be enjoined be a court of competent jurisdiction. And it further 

provides that a person who violates or assists in the violations of the

section is liable to the aggreived person for special and general

damages, together w i t h  attorney's fees and costs. An aggrieved per on,

the attorney general, or a person or entity that will fairly and

adequately represent the interest of the protected class m a y  bring an 

action for injunctive relief. It is not anticipated that the attorney 

general will often become involved in seeking injunctive relief, because 

of the private right of action that the bill provides to individuals, 

including an individual's right to seek damages against violators.
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Drug testing
Temporary restraining order 
granted; athletes j o r  suit

Stanford has been granted a temporary restrain 
order against the National Collegiate Athletic 
Association’s drug testing program.

While the order is in effect, student athletes wil 
be required to sign forms consenting to drug testii 
a condition for participating in intercollegiate spor

Santa Clara County Superior Court Judge Conn 
Rushing issued the temporary restraining order At 
26.

A hearing on the request by the University and 
student athletes for a preliminary injunction again: 
drug testing program was set to begin Oct. 13 befc 
Judge Rushing.

In arguing for the temporary restraining order, 
University attorney Debra Zumwalt said that Stan) 
as an institution, would “irreparably damage" its 
relationship with its students if it forced them to si, 
consent forms, since a previous court ruling found 
the NCAA drug testing program is probably 
unconstitutional.

On March 13, Santa Clara Superior Court Judge 
Peter Stone called the program “overbroad” and si 
that NCAA cannot require an athlete to give up th 
“very valuable constitutional right of privacy.”

At that time, Stone granted a preliminary restrai 
order allowing diver Simone LeVant to compete 
without submitting to drug testing.

LeVant graduated in June. The case is being 
continued by two other Stafford athletes, Jennifer 
Hill, co-captain of the women’s soccer team, and J. 
Barry McKeever, a linebacker on the football team 
They are being represented by the San Francisco la 
firm of Keker and Brockett, acting for the America 
Civil Liberties Union.

The two athletes believe strongly that their privai 
being invaded and that the NCAA’s program is 
unconstitutional.

Hill, a senior from Watsonville, Calif., is studyinj 
engineering and has designed her own major, huma 
engineering. McKeever, a junior from Escondido, 
Calif., is a political science major.

The NCAA demands that all college athletes sign 
forms at the beginning of their season, consenting t( 
be tested for drugs if their teams reach a posi-seasoi 
game.

“I feel this to be an incredible invasion of my 
privacy,” says Hill. “The NCAA has no right to coe 
me into doing something that is against the 
Constitution, at least in California.”

McKeever says, “It is irresponsible on NCAA’s p; 
not to put together a program to help students; instc 
NCAA punishes those who test positive. I feel there 
must be better ways to go about solving the problem 
if in fact there is such a problem.”

"The NCAA,” says Hill, “has no reason to believ 
that I, as an individual or athlete, have been using 
drugs, particularly as a soccer player. They are 
assuming I’m guilty until I prove myself innocent. I 
don’t like being looked at as a criminal or a person 
who has done something wrong, when in fact I ’m no 
And then there’s the pure embarrassment of the way 
testing is done.” (Athletes must urinate into a bottle 
front of an NCAA official.)
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Letter
Drug testing

EDITOR, Daily News:
Paul Apfelbeck's article on Ihe 

recent hearings o f the H ouse  
Judiciary Committee missed a few  
points and had a few errors that 
need tc bo corrected.

John Sued lias not. as of this date 
|Nov. 20), co-sponsored HB 55 lo 
modernize our slate’s  marijuana law, 
nor has he said he will support the 
bill.

Robin Taylor is a  co-sponsor of the 
bill and has indicated his support of 
the legislation. Sen. lioyd  Jones is  
also in support of the bill. Rep.

Navaire has said that his conslilu. 
enls suppurt the bill bul he did not 
slate how he would vole.

The article indicated that in the 
Ravin decision the Court noted that 
marijuana used in 1975 w .j  I 
percent THC when, in fact, the 
Court noted that the THC w\?s less 
than I percent.

The actual lest on a 1987 sample- 
of Ketchikan-grown marijuana done 
at the School of Pharmacy at the 
University of Mississippi was 4.38 
percent THC, while the average test 
done in (heir lab is about 2.5 percent 
THC. This sample certainly was not 
from one of Ketchikan’s finest 
gardens, either.

John H olst, Kayhi principal, 
testified in support of HB 55 as did 
about a dozen other citizens.

Dan Anslinger, Chief of Police,

when testifying regarding Ihe drug 
testing bill spoke about Ketchikan's 
drug problem among youth ami 
adults.

We would like to see the names 
used of those who spoke and wlial 
they said.

Tlu* most blatant error that w e saw 
in the article was when Dr. Forrest 
Tctmanl was quoted as saying, "! 
understand why the Legislature 
would want to make rules on urine 
testing. I like the bill you proposer!."

Dr. Tennant's remarks were taken 
out of context. He actually said, "I 
looked at the legislative bill that 
Alaska had proposed, where they 
were going to, for example, ban 
pre-employment urine testing, t 
mean, to me. that would be the 
height of lunacy. If employers can’t 
do pre-employment drug testing, we

night as well Aura the country over 
to the drug dealers, the drug 
growers, and the drug takers because 
we have no other way to keep those 
people out of the workplace."

He then stated, "Other than the 
o n e  th in g  y o u  had on  pre-  
employment drug testing, 1 liked the 
bill you had proposed, and my other 
thought was if someone has a real 
concern about pre-employment urine 
testing, write into the bill that the i 
person has the right to retake the 
test, in other words, the idea is lo 
have clean workers." •

Sincerely youra, j
Alaskans lor Drug Free Youth 

BETTYJ. WILSON 
LYNDA ADAMS 

MARSHA HJLLBY • • *
'FRANCES YOUNG . j 

Ketchikan *



Capitol Comments
n / y i f - S TTough action on drugs is needed

BySTATB REP. ROBIN TAYLOR
District One

There is an enemy within Alaska 
that is insidiously eating at our 
moral, economic, and social 
structures as quietly and effectively 
as termites will undermine the 
foundations of a building. This 
enqny is the extensive use'1 and 
abuse of drugs within our communi­
ties This issue is one that I feel 
stnoogly about, and my concern bas 
prompted me to take legislative 
action.

As a result of my investigation and 
Ihe concerns expressed by numerous 
citbens, 1 am currently drafting 
legislation which will change the law  
and require the judiciary to more 
cart fully examine the case of anyone 
accused of dealing drugs prior to 
setting bail and certainly prior to Ihe 
release of that individual. The courts 
wo«Id liave to make special findings 

theoe cases which would assure

that 'hr accused was of no risk to 
I the community prior to their release, 

and release without bail on a 
> persons own recognizance would be 
.| dramatically reduced to only the 

minor rffender.

In fart, my concerns on this issue 
go much further. I am personally 
disturbed by the current law, release 
without bail for drug dealers. 

‘ Another problem is that the district 
attorney’s office often fails to insist 
on casi bail and states no objection 

• lo the lefendant’s request for release 
, on ther own recognizance. In fact, 

this rappened last spring in 
/•Wrangill. As I promised concerned 
4 members of this community, I have 
I  investijated these practices and I am 
- draftin' appropriate legislation 
...which will rectify this problem. I 

also iitend to ask Senator Lloyd 
f Jones b introduce this same legisla­

tion in he Senate.

This is not the only action that 1 
have to report on ihe issue of drug 
use, however. Many may not realize 
that I am the co-sponsor on the 
recent bill that would recruninalize 
the use of marijuana, i have also 
requested legislation that would 
enable police officers lo perform a 
drug test for those persons thought 
to be driving while under the 
influence of drugs. Such a test b  
currently in use in other states.

Finally, 1' have been drafting 
legislation which would encourage 
employers to screen employees for 
drugs prior to their hire as well as 
during the term of their employ­
ment. Ketchikan Pulp Co., Long 
Island Development and other large 
employers across the State had taken 
the leadership in removing drugs 
from the workplace by using such 
tests. We should, by legislation, be 
encouraging other employers to 
follow this example. Unfortunately,

the only bill presently pending on 
this subject, HB 283, would have the 
opposite effect. The workplace u  no 
place for the drag user. He injures 
not only himself, but often Ihe 
non-dnig-uaer who, by necessity, 
must work with him.

We are all well aware of (he cost 
to our community that extensive 
drug use has created. It u  no longer 
a problem w e can dismiss lightly as 
a problem that only affects big dries. 
We are all aware , that drugs have 
disabled some of the people around 
us, and that they threaten the future 
of our children, our most precious 
natural resource. My legislative 
efforts are being made with the hope 
Of making drug use less desirable 
and the penalties for ibdr use more 
severe. If you wish lo express your 
concerns and/or support, please call 
me al my office at 874-2316, or write 
to me at Box 1441, Wrangell, AK 
99929.
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By P cter Waldman

S ta ff  R eporter o f  T h e  W a l l  S t r e e t  J o u r n a l
SAN FRANCISCO -  A U.S. appeals 

court here struck down mandatory drug 
and alcohol testing of railroad workers in­
volved in accidents or rule violations. The 
decision clouds a Reagan administration 
order for mandatory drug testing of cer­
tain workers employed or regulated by the 
federal government.

In a  2-to-l ruling, the Ninth Circuit 
Court of Appeals reversed a lower-court 
decision and ruled that railroad companies 
may not require employees to submit to a  
drug or alcohol test without a warrant. The 
court based its reasoning on a decision by 
the U.S. Supreme Court in which a manda­
tory blood test in a  criminal investigation 
was found to violate constitutional protec­
tions against unreasonable searches.

The Supreme Court has yet to rule on 
the issue of mandatory drug testing, and 
the issue remains unresolved by conflicting 
appeals court decisions.

"Because people have reasonable ex­
pectations of privacy in the personal Infor­
mation body fluids contain," the ninth cir­
cuit appeals court's majority opinion said, 
"the governmental taking of a urine speci­
men constitutes a search and seizure 
within the meaning of the Fourth Amend­
ment" and therefore subject to a war­
rant.

In 1986, the Reagan administration is­
sued an executive order requiring all fed­
eral agencies to prepare plans for manda­
tory drug testing of selected workers with 
sensitive jobs. Last spring, the Fifth Cir­
cuit Court of Appeals in New Orleans up­
held required drug testing by the U.S. Cus­
toms Service of its prospective border 
agents, ruling that a urinalysis "is not as 
intrusive as an invasion of bodily integrity 
or of the home."

The National Treasury Employees Un­
ion appealed that decision to the Supreme 

urt in September, but the court hasn’t 
ecided yet whether to hear the case. The 

e union is also challenging President 
eagan's blanket executive order in New 

Orleans district court, where a decision is 
expected soon.

Li Washington. Transportation Secre­

tary Jam es Burnley said the department 
would appeal the decision. "Other appeals 
courts have upheld mandatory drug testing 
programs for customs officials, prison 
guards, bus drivers and jockeys,” he said. 
“We are convinced of the constitutionality 
of the FRA (Federal Railroad Administra­
tion) drug and alcohol testing program."

Jam es Burnett, chairman of the Na­
tional Transportation Safety Board, an in­
dependent agency that investigates trans­
portation accidents, said that post-accident 
drug and alcohol testing of all employees 
in safety-sensitive railroad jobs is critical 
to accident investigations and "remains 
justified." He said the safety board "has 
been concerned for many years about the 
threat to transportation safety posed by al­
cohol and drug-impaired individuals in the 
rail industry."

Last month, the safety board found that 
marijuana use by a Consolidated Rail 
Corp. engineer was a prime factor in the 
1987 collision of an Amtrak passenger train 
and a  string of Conrall locomotives near 
Baltimore, Md. Sixteen people were 
killed.

In the Ninth Circuit case, four railway 
unions sued the Transportation Depart­
ment to invalidate the government’s re­
quirement that railroads administer man­
datory drug and alcohol tests to employees 
Involved in major accidents or safety vio­
lations. In addition to the requirement of a 
warrant, the court’s ruling also struck 
down the department’s drug-testing pro­
gram on the ground that the tests them­
selves don’t reliably measure intoxication 
At a particular time before their adminis­
tration.

“ The state of the art of drug tests cur­
rently used can discover only the metabo­
lites of various drugs, which are not evi­
dence of current intoxication and may re­
main in the body for days or weeks after 
ingestion of the drug," the majority opin­
ion said.

The Ninth Circuit ruling deals the 
sharpest legal blow to date to the govern­
ment’s drug-testing plans. The court, how­
ever, often takes aggressive stands that 
are overruled by the Supreme Court.
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Drug Testing: 
A Constitutional Question
Proposals to test employees fo r chug use, although excluded 
from the new federal anti-drug abuse law, are gaining 
momentum nationwide. But such plans pose a serious 
challenge to the Fourth Amendment prohibition against 
unreasonable search and seizure.

By Jon Felde

While drug testing is absent 
from  the governm ent's 
major new legislative assault 

on drug abuse, it remains a controver­
sial weapon in the crusade against drug 
abuse.

Drug testing—used widely in the 
private sector—proved too controver­
sia l to be included in the federal Anti- 
Drug Abuse Act of 1986, signed into 
law  by President Reagan last October. 
The new law  sets up stiffer penalties 
for drug offenses, creates new methods 
of attacking money laundering, inten­
sifies interdiction programs and adds 
funds for law  enforcement, education 
and treatment. But it avoids the issue 
of drug testing.

The private sector, however, pushes 
ahead with employee drug testing pro­
grams over the objections of some 
unions and civil libertarians. The 
Reagan administration continues to 
seek, under an executive order, the 
testing of nearly half of the 2 .7  million 
federal civil employees, while congres­
sional opponents have introduced 
legislation barring expenditures to 
implement that order.

Congress renewed its interest in 
employee drug testing when urine tests 
on Conrail crew members involved in 
the fatal train accident near Baltimore 
earlier this year showed evidence of 
marijuana use. On March 10, the 
Senate Commerce Committee ap-

Jon helde is a senior staff associate in NCSL's 
Fiscal and Governmental A ffairs program.

proved a b ill that would authorize the 
Department of Transportation to initi­
ate mandatory testing in the transpor­
tation industry.

Drug abuse is a problem of national 
proportions. At least 30 percent of the 
Fortune 500 companies cite drug abuse 
as a serious and costly problem. Some 
researchers estimate chat drug use in 
1986 cost the U.S. economy $70 billion 
to $100 billion in lost productivity. 
New York M ayor Edward Koch said 
his city's police department "iru'de 
more than 100 ,000 drug arrests over 
the past two years." And even sma!l 
towns confront serious problems of 
illegal use of controlled substances. In 
Franklin, K y ., a town of 8 ,000 , for 
instance, the problem was perceived to 
be so destructive that the school board 
introduced a plan for voluntary test­
ing of athletes and cheerleaders last 
fall.

Nearly half of the state legislatures 
have introduced b ills relating to drug 
tests. Some of those measures would 
support testing, others would lim it 
testing.

But is drug testing constitutional? 
Does drug testing violate the Fourth 
Amendment rights of the people "to be 
secure in their persons, houses, papers 
and efrects, against unreasonable 
searches?'

'There is nothing new in the realiza­
tion that the Constitution sometimes 
insulates the crim inality of a few in 
order to protect the privacy of us a ll," 
wrote Justice Antonin Scalia in his

March 5, 1987 opinion in Arizona vs. 
Hicks, interpreting the Fourth Amend­
ment to the Constitution. Th is idea 
now faces a serious challenge in an era 
when urine sampling is seen as a 
powerful weapon to (.^ntrol illegal 
drug use.

'There may be constitutional ques­
tions," says Kansas state Senator Ross 
Doyen, who heads the NCSL Task 
Force on Drug Abuse, "and perhaps 
the only way to get around them is to 
lim it the blanket testing to areas of 
public safety."

But, he adds, "drug testing might 
prove a useful tool, because it could 
serve as a deterrent."

Yet even as testing programs are 
proposed, they are challenged. Gov­
ernment employees can make con­
stitutional challenges because the 
Fourth Amendment lim its unreason­
able searches and seizures by the 
government as an employer. Although 
the rule does not apply to searches con­
ducted by private employers, a legis­
lative commission report in Maine 
cautioned that testing by private 
employers for illegal use of controlled 
substances, in effect, "deputized" 
employers to "use their economic 
leverage to force compliance w ith laws 
through methods unava ilab le  to 
proper law enforcement agencies under 
the Constitution."

The Maine Commission concluded 
that "the use of substance abuse tests 
in the workplace essentially reversed 
the venerable rule of Anglo-American
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jurisprudence that an accused is pre­
sumed innocent until proven guilty. 
Testing programs require the accused 
employee to 'prove' that !.e is actually 
innocent by passing a substance abuse 
test."

Another argument that the tests are 
constitutionally unsound is based on 
questions of whether the likelihood of 
error in the tests undercuts the reason­
ableness of the search. John Grabowski 
and Louis Lasagna note in a recent 
issue of Issues in S cien ce a n d  T ech­
n o lo g y  that while existing tests can be 
scientifically reliable, the implemen­
tation of the tests can result in frequent 
errors, particularly when c mpanies 
are competing for business. A study of 
drug testing laboratories by the 
Centers for Disease Control uncovered 
an error rate for detecting some drugs 
as high as 100 percent by some com­
mercial companies.

Most courts considering the 
question have ruled that 
m andatory testing is uncon­

stitutional based upon a reasonable 
expectation of privacy, unless the 
demar.d for the test is based upon a 
reasonable suspicion. In finding drug 
testing of U.S. Treasury employees 
unconstitutional, the federal district 
court in New Orlears noted that urina­
tion was normally a private act and, 
in fact, under m any m unicipal 
ordinances "urination in public is 
unlawful."

Elaine Kaplan, an attorney repre­

senting the National Treasury Em­
ployees Union in its challenge to 
random  testing, stated  that the 
accuracy and validity of a urine test 
depended on direct observation of the 
act of urination and that the "high 
degree of intrusiveness" meant that the 
employer would need to have a par­
ticular reason to be suspicious of an 
individual before requiring a test. 
"Going into the body of a person to 
discover what they've been doing is a 
tremendous invasion of privacy," 
Kaplan said.

In an effort to overcome objections 
to the invasion of privacy, the Depart­
ment of Health and Human Services 
spent five months drafting regulations 
specifying how the test should be 
administered by fhe government. Blue 
dy^ would be placed in the toilet bowl 
to insure that the sample would not be 
diluted with water, and the sample 
would have to be presented within a 
specified period of time. The urine 
would have to be near body tempera­
ture to assure that it had not been 
altered. Monitors would be stationed 
outside toilet stalls to ensure accuracy 
of the tests.

"Physical examinations have be­
come commonplace and expected 
when one is seeking insurance and 
applying for most jobs," according to 
the minority on the Maine Commis­
sion. "To argue that it is appropriate 
to examine individuals for diseases of 
the heart and eyes, for example, and 
neglect the equally tragic diseases

of alcoholism and drug addiction is 
an irresponsible position for Maine 
to take."

More important than the privacy of 
the act of urination is the question of 
whether the information revealed by 
urinalysis is subject to the expectation 
of privacy; information about private 
behavior can be determined by chem­
ical traces in the urine. Ira Glasser of 
the American Civil Liberties Union 
argues that smoking a m arijuana joint 
is not the employer's business T job 
performance is not affected. But, he 
adds, every employer "has the right to 
expect his employees not to be drunk 
or stoned or high on the job." Glasser 
argues that such a right does not allow 
employers to m onitor conduct off 
the job.

Others argue that what one does off- 
duty can at> -:ct tV  work place and job 
performance and therefore becomes 
the interest of the employ . Assistant 
U.S. Attorney Genera’ , hard Wil­
lard represents .ment in
challenges to r  . .ion's drug
testing initiativ 'k ing to business
leaders last fall, h<_ reminded them that 
on the average, compared to their non­
addicted counterparts, "substance 
abusers consume three times the medi­
cal benefits, are five times as likely to 
file workers' compensation claims, 
experience seven times as m any gar­
nishments and are repeatedly involved 
in grievance procedures."

According to Willard, both public 
and private employers should be con-
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M a y  11, 1987

R e p r e s e n t a t i v e ,  D a v e  Donley, C h a i r m a n  
L a b o r  & C o m m e r c e  C o m m i t t e e  
P.O. B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1

RE: H B - 2 8 3  A n  A c t  P r o h i b i t i n g  D r u g  T e s t i n g

D e a r  C h a i r m a n  D o n l e y  a n d  M e m b e r s  o f  t h e  C o m m i t t e e :

D u r i n g  t h e  p a s t  t w e l v e  m o n t h s ,  K l u k w a n ,  Inc. a n d  its 
s u b s i d i a r i e s  h a v e  i n s t i t u t e d  a d r u g  a n d  a l c o h o l  p o l i c y  
t h a t  w e  feel h a s  b e e n  v e r y  s u c c e s s f u l .  T h e  s p i r i t  o 1 
t h e  p o l i c y  is s e t  f o r t h  in t h e  f o l l o w i n g  t w o  
p a r a g r a p h s ,  a n  e x c e r p t  f r o m  o u r  E m p l o y e e  H a n d b o o k .

"To h e l p  i n s u r e  a safe, h e a l t h y  a n d  p r o d u c t i v e  w o r k  
e n v i r o n m e n t  f o r  t h e  e m p l o y e e s  o f  K l u k w a n ,  Inc. a n d  its 
s u b s i d i a r i e s , ( h e r e i n a f t e r  r e f e r  t o  c o l l e c t i v e l y  as 
" C o m p a n y " )  a n d  o t h e r s  on  C o m p a n y  p r o p e r t y ,  t o  p r o t e c t  
C o m p a n y  p r o p e r t y  a n d  assets, a n d  t o  a s s u r e  e f f i c i e n t  
o p e r a t i o n s ,  t h e  C o m p a n y  h a s  a d o p t e d  a P o l i c y  o n  d r u g s  
a n d  a l c o h o l . "

" I t  is t h e  P o l i c y  of  t h e  C o m p a n y  t o  m a i n t a i n  its 
p r o p e r t y  a n d  p r o v i d e  a w o r k i n g  e n v i r o n m e n t  t h a t  is b o t h  
s a f e  f o r  o u r  e m p l o y e e s ,  i n c l u d i n g  o t h e r s  h a v i n g  
b u s i n e s s  w i t h  t h e  C o m p a n y  o r  o n  C o m p a n y  p r o p e r t y ,  a n d  
is c o n d u c i v e  t o  h i g h  a n d  p r o d u c t i v e  w o r k  s t a n d a r d s .
T h i s  p o l i c y  r e s t r i c t s  c e r t a i n  i t e m s  a n d  s u b s t a n c e s  f r o m  
b e i n g  b r o u g h t  on  o r  b e i n g  p r e s e n t  o n  C o m p a n y  p r o p e r t y ,  
a n d  p r o h i b i t s  C o m p a n y  e m p l o y e e s  f r o m  h a v i n g  in t h e r e  
s y s t e m s  d e t e c t a b l e  l e v e l s  o r  i d e n t i f i a b l e  t r a c e s  o f  
c e r t a i n  d r u g  o r  o t h e r  s u b s t a n c e s . "

P a r t  o f  o u r  p o l i c y  is t o  r e q u i r e  a d r u g  s c r e e n  
u r i n a l y s i s  as p a r t  o f  t h e  p r e - e m p l o y m e n t  p r o c e d u r e .  If 
a n  a p p l i c a n t  s h o u l d  fail t h e  t e s t  a s e c o n d  t e s t  m a y  b e  
t a k e n  a f t e r  t h i r t y  days.

A n o t h e r  a r e a  t h a t  r e q u i r e s  a d r u g  s c r e e n  t e s t  a n d  a 
b l o o d  a l c o h o l  t e s t  is if a n  e m p l o y e e  is i n j u r e d  o n  t h e  
j o b  t o  t h e  e x t e n t  t h a t  m e d i c a l  a t t e n t i o n  is r e q u i r e d  o r
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R e p r e s e n t a t i v e ,  D a v e  Donley, C h a i r m a n  
L a b o r  & C o m m e r c e  C o m m i t e e  
M a y  11, 1987 
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in t h e  e v e n t  t h a t  a n  a c c i d e n t  r e s u l t s  in t h e  
d e s t r u c t i o n  o r  l o s s  of  c o m p a n y  p r o p e r t y .

K l u k w a n ,  Inc. a n d  its s u b s i d i a r i e s  h a s  n e a r l y  five  
h u n d r e d  e m p l o y e e s  in S o u t h e a s t  A l a s k a .  O u r  e m p l o y e e s  
h a v e  a c c e p t e d  t h e  d r u g  a n d  a l c o h o l  P o l i c y .  T h e  w o r k  
t h e y  p e r f o r m  c a n  b e  h a z a r d o u s  a n d  e a c h  e m p l o y e e  is 
e n t i t l e d  t o  t h e  s a f e s t  w o r k i n g  c o n d i t i o n s  t h a t  c a n  b e  
p r o v i d e d .

F o r  o v e r  a y e a r  i n d u s t r y  h a s  m a d e  s i g n i f i c a n t  p r o g r e s s  
t o  e r a d i c a t e  d r u g s  f r o m  t h e  w o r k  p l a c e .  H o u s e  B i l l - 2 8 3  
is a s u b s t a n t i a l  s t e p  b a c k w a r d s .  L e g i s l a t i o n  t h a t  
p r o h i b i t s  d r u g  t e s t i n g  w i l l  s i g n i f i c a n t l y  i m n a i r  
i n d u s t r i e s  f i g h t  a g a i n s t  i l l e g a l  d r u g s ,  and m a k e s  it 
m o r e  d i f f i c u l t  t o  p r o v i d e  o u r  e m p l o y e e s  w i t h  sa f e  
w o r k i n g  c o n d i t i o n s .  W e  a s k  t h a t  t h i s  p r o p o s e d  
lecrislation n o t  b e  a p p r o v e d .

V e r y  t r u l y  yours,

T h o m a s  P. B l a n t o n  
V i c e  P r e s i d e n t ,  
G e n e r a l  C o u n s e l

T P B : s k l



GREATER SITKA

Chamber of Commerce, Inc
DATE: May 7, 1987

tos

House Labor & Commerce Committee 
Alaska State Legislature

Committee Membersi
Koponen
Boucher
Davidson
Ellis
lurnace
Menard

RE: HB 283 -- Employee Drug Testing

FROM: Roger L. Hames, President
Greater Sitka Chamber of Commerce

The Greater Sitka Chamber of Commerce Board of Directors opposes HB 283 
and urges you to drop this bil-l from consideration. Due to the excessive costs 
to the employer from lost production (from physical and functional absenteeism 
and premature mortality from accidents at the workplace, particularly in 
industrial operations) and due to the skyrocketing costs of employee medical, 
we believe the employer has the right to axercise prehire physical testing 
which includes screening for alcohol and drug abuse. Many of the companies in 
business today have contractual or moral obligations to provide employees with 
rehabilitation for alcohol and drug abuse. Because of this significant cost, 
both in dollars for insurance fees and lost time, we believe the employer has 
the right to protect himself from these excessive costs by requiring prehire 
physical testing if he so desires.

We also believe that it is an employee’s right to be assured that 
individuals working alongside of him are in good health and of clear mind.

cc: Senator Dick Eliason
Representative Ben Grussendorf

POST OFFICE BOX 638 ♦ SITKA, ALASKA 99835
(907) 747-8604



DRUG-FREE YOUTH

WILL MAKE 
A STRONG AMERICA
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First Lady Nancy Reagan hugs Lynda 

Adams, our Alaska State Networker, 

after her address at the National 

Federation of Parents for Drug-Free 

Youth Conference Oct. 10-14, 1982 in 

Washington D. C.. To our First Lady 

we extend our continued "thanks" and 

apprec i a t i o n !

With a g r a n t  f r o n  Acti on, A L A S K A N S  F O R  D R U 6 - F R E E  YOUTH 

rent e d  an office, h i r e d  a s e cretary, o b t a i n e d  an 8 0 0  phone 

n u a b e r  and o p e n e d  for b u s i n e s s  on S e p t e a b e r  1.

The goal of A L A S K A N S  F OR D R U S - F R E E  Y O U T H  is to for a  a 

network of p a r e n t s  and oth e r  c a r i n g  peo p l e  a c r o s s  A l a s k a  Hho 

are H i l l i n g  to wor k  toge t h e r  thr o u g h  e v e r y  f a c e t  of their 

c o s B u n i t y  t o  send a cle a r  a e s s a g e  to o ur youth of No  drug 

use, i n c l u d i n g  alcohoi, and to be a p p r o p r i a t e  rol e  aodels 

for this goal.

The o f f i c e  Hill p r o v i d e  c u r r e n t  i n f o r a a t i o n  on d r u g s  in 

the for a  of books, paaph l e t s ,  v i d e o s  an d  tapes; nor k  with 

s cho o l s  to u p d a t e  t h e  e d u c a t i o n  of c h i l d r e n  c o n c e r n i n g  

drugs; p r o v i d e  a s s i s t a n c e  Hith u p d a t i n g  l i b r a r i e s  state w i d e  

with c u r r e n t  dr u g  infor a a t i o n ;  p r o v i d e  i a p o r t a n t  c o n t a c t s  on 

Nation.*’ and S ta t e  level for i n foraation, and help prov i d e  

local refe r r a l  s u p p o r t  for p a r e n t s  n h o s e  c h i l d r e n  are 

involved wi t h  drugs.

The p l e a s a n t  v o i c e  on our end of the p h o n e  is Judy 

Crellin, our abl e  secre t a r y .  J u d y  is ou r  on l y  paid 

eaployee, bu t  she h a s  q u i c k l y  j o i n e d  aft e r  h o u r s  in 

v o l u n t e e r i n g  her ti a e  and talents. H e  r e a l l y  do a p p r e c i a t e  

her e s p e c i a l l y  sin c e  sh e  is the o n l y  p e r s o n  in ou r  o f f i c e  to 

n a s t e r  our coaputer!

A n y o n e  i n t e r e s t e d  in v o l u n t e e r i n g  for the center, or in 

learn i n g  a o r e  abo u t  A L A S K A N S  F O R  D R U S - F R E E  Y O U T H  aa y  call 

2 4 7 - C A R E  in Ketch i k a n ,  or t o l l - f r e e  8 0 0 - 4 7 8 - C A R E  froa 

a n y n h e r e  in Alaska; or aay n r i t e  in C / 0  P.O. Box 8515 

Ketchikan, A l a s k a  99901.

STICK YOCJR NECK OUT FOR KIDS 
STOP ADOLESCENT DRUG USE



Dear Concerned Alaskans,

For the past six vears, Ketchikan Families in Action has been in existence as a group < f 
volunteer parents who endorse and encourage drug-free youth through community 
awareness and education. We are non-profit, tax-exempt volunteer parent group 
organization under the umbrella of the National Federation of Parents for Drug-Free 
Youth.

We are currently the recipient of a grant from ACTION, the National Volunteer 
Agency to develop other volunteer drug education and awareness parent groups in the state 
of Alaska and to form a network of concerned parents for drug-free youth across the state.

We have established a statewide office called "Alaskans for Drug-Free Youth which is 
located in Ketchikan and is serving all Alaskans through an 800 statewide toll-free 
number. Parents with concerns for drug-free youth and those wishing to form a 
community group such as ours may call us toll-free within the state of Alaska at 800-478- 
CAKE (2273). We are able to send you a packet of information and will also be able to do 
training workshops for those wishing to form a parent volunteer community groups. In 
the Ketchikan area only, our phone number is 247-CARE (2273). Our office is open from 
10:00 AM to 4:00 PM Monday through Friday. Our phone line will be operable 24 hours a 
day manned by volunteers.

With this grant we will be producing a quarterly newsletter sharing the latest 
information as well as events and ideas happening in other Ar-\skan communities. Our 
office is developing a library of resource information which will consist of books, 
pamphlets, videos and audio tapes. Information on National initiatives can also be 
obtained through our office on such programs as Safe Homes, Operation Prom/Graduation, 
Just Say No Clubs, Youth to Youth, NFP Reach Training, and the Red Ribbon Campaign.

Parents are a vital part of the prevention process. Please contact our office for more 
information either at 800-478-CARE or by writing to Alaskans for Drug-Free Youth at P.O. 
Box 8515, Ketchikan, Alaska 99901. Let us know if you would like to receive our 
newsletter. We are anxious to work with you for our Alaskan youth.

Sincerely,
C 'y s > > / > ?~j
Lynda Adams
Executive Director
Alaskans for Drug-Free Youth

If you like our newsletter send in your membership soon to get the next issue.
ALASKANS FOR DRUG-FREE YOUTH A tax exempt non-profit organization 
Box 8515 We welcome contributions in any amount
Ketchikan, Alaska 99901
Name_   ---------------------------
Phone.___________________________
Address_____________________________ _ ________________________
City____________________________ State_____________Zip____________
Dues (per year) INDIVIDUAL $2Q FAMILY $25 GROUP $35 SENIOR CITIZEN/YOUTH $Y5fi
When you join AFDFY by sending in your membership/donation, you are supporting the work we are doing to promote 

drug-free idea ls for our youth. With your membership, AFDFY can offer you: newsletters, networking information, 

legislation updates, resource materials, speakers, and our 24  fmur toll-free help lin ,.
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in  Nation’s Capitol to F igh t D rugs
Washington, D.C. - Parent Group Leaders -from all 50 states and Guam recently 

came together -for a three and a half day training seminar sponsored by the 

National Federation of Parents for Drug-Free Youth (NFP) in Washington, D. C. 

Attendees included the N F P’s State Networkers, Legislative Liaisons and Youth 

Board. Key officials from the Office of Substance Abuse Preventicn, the U.S. 

Department of Education, the Drug Enforcement Administration, ACTION, Congress 

and numerous state groups presented workshops for the participants. The 

workshops provided valuable information on a wide range of topics including 

lobbying, legislation, networking, fundraising and communications.

A coalition luncheon brought together over twenty organizations in the 

field of drug abuse prevention. Dr. Donald Ian Macdonald, Special Assistant to 

President Reagan for Drug Abuse Policy, gave the lunchtime address.

A highlight of the seminar was the performance by the group Randy James and 

Northwind of their song "You D o n’t Have to Get High in America to Get By in 

America." The song has been adopted as the anthem of the NFP.

Founded in 1980, the NFP is a non-profit organization committed to raising 

a generation of drug-free youth. Its principal objective is to assist in the 

formation and support of parent and youth groups in communities across America 

to eliminate drug and alcohol use among children and adolescents. First Lady 

Nancy Reagan serves as its National Honorary Chairman.

Attending from Alaska were:

Lynda Adams (Ketchikan), Alaska Networker for NFP, and Bobi Trani (Juneau), 

Legislative Liaison for the NFP. Important contacts were made at this training 

session by Lynda and Bobi to aid in the networking and legislative efforts. 

They also had important separate meetings with Nancy Murkowski, head of 

Congressional Families for Drug Free Youth and with Catherine Stevens, wife of 
Senator Tea Stevens.

CONFERENCES HELD

Don’t just try it 
one time for the 
fun of it. Some have 
died because they 
thought Cocaine was 
a “safe" drug.

Lynoa Adams and Bobi Trani represented us November 8-11 in Los

Angeles at the White House Conference for a Drug Free America. This 

conference represented an opportunity for citzens to sharp their 

ideas and experiences in order to more vigorously and directly attack 

drug abuse at all levels - local, state, federal and international. 

The primary purpose of the Conference is to gain a more thorough 

understanding of the nature and extent of this problem, and by

working together to develop the most effective national strategies to 

help make America drug free. After six regional meetings, the

national conference will be held in Washington D. C. and the insights

the regional and national conferences will be

final report to the President and Congress.

learned from both 

incorporated into a

Also, attending the White House Conference from Ketchikan were Dick 

Callentine, Private Counselor and Don Pennington, Vice Principal of 

Ketchikan High School. Following the conference all four representa­

tives attended Dr. Forest Tennant’s Fitness for Duty and Rapid Eye 

Test Training. Look forward to more information on this in the next 
new s l e t t e r !
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WHO IS RESPONSIBLE FOR THE
FUTURE OF OUR COMMUNITY?

m edia persons from television, radio and print 
juvenile court probation officer 

youth-serving agency personnel 
parent organization leaders 

medical service providers 
social service providers 

school administrators 
school counselors 
b usiness people 

senior citizens 
city officials 
volunteers 
ministers 
teach ers  
paren ts 
police 
youth 
YOU!

"JUST SAY NO" - Bobby Heard comes to S. E.

J u n e a u  s c h o o l s  M e r e  th e  sce n e  of a we e k  long 

a n t i - d r u g  bli t z  recently, c u l m i n a t i n g  in a public 

■Just Sa y No" rally.

B o b b y  Heard, a U n i v e r s i t y  of T e x a s  student, 

and n a t i o n a l l y  kno w n  "Just Sa y  No' t r a i n e r  Mas 

the k e y n o t e  speaker. 'Just Sa y  No' pled g e s  

c o l l e c t e d  f r o m  s t u d e n t s  d u r i n g  th e  wee k  were

t urn e d  in to H a y o r  P o l l e y  of Juneau, wh o  sailed 

t he e  to  F i r s t  L a d y  N a n c y  Reagan.

T h e  p l e d g e  is siaple: "I p l e d g e  to lead a

d r u g - f r e e  life. I w a n t  to be h e a l t h y  and happy.

I Hill not use alcohol. I Mill not use tobacco.
I will say N o  to illegal drugs. I Mill help «y
friends say No. I pledge to stand up for what I 

know is right."
Bo b b y  a l s o  s p o k e  to t h r e e  s e c o n d a r y  scho o l s  

and c o n d u c t e d  an a n t i - d r u g  w o r k s h o p  for Teens.

He s t a r t e d  t h i s  s o v e n e n t  in T e x a s  and has 

traveled a r o u n d  t he N a t i o n  h e l p i n g  e s t a b l i s h  

‘Just Sa y No: clubs.

In K e t c h i k a n ,  B o b b y  Hea r d  spo k e  to the three 

s e c o n d a r y  s c h o o l s  a nd g a v e  a M u s t  Sa y  No" 

W o r k s h o p  for 100 Teens. The t r a i n i n g  session 

dealt w i t h  h o N  o l d e r  s t u d e n t s  can e f f e c t i v e l y  go 

into th e  e l e m e n t a r y  s c h o o l s  and talk to the 

s t u d e n t s  a b o u t  b e i n g  Drug Free. Th e  younger 

s t u d e n t s  a re v e r y  i m p r e s s e d  to th. n k  that the 

'older' s t u d e n t s  c a r e  about them.

He k n o w  tha t  together, the y  can ma k e  a 

po s i t i v e  d i f f e r e n c e .  Dr. Donald Ian H acdonald,

Hhi t e  H o u s e  Dru g  C o n s u l t a n t  declares: 'The

i m p o r t a n c e  of th i s  neN m o v e m e n t  of you n g  peop l e  

cann o t  be  o v e r e s t i m a t e d .  No other g e n e r a t i o n  has 

had to  c o p e  Hith so much peer p r e s s u r e  at so 

you n g  an  age. But those kids w h o  do learn to 

hand l e  p e e r  p r e s s u r e  and think for t h e m s e l v e s  isay 

well be  t h e  s trongest, most respo n s i b l e ,  finest 

y o u n g s t e r s  th a t  He hav e  see n  in th i s  Nation."

N.F.L. ADVISOR PRESENTS WORKSHOP

Dr. For e s t  T e n n a n t  Ha s  in K e t c h i k a n  S e p t e m b e r  8 and 

9 for a ser i e s  of tal k s  to teachers, parents, youth, 

ph ysicians, e m p l o y e e s  and police.

Dr. T e n n a n t  is E x e c u t i v e  D i r e c t o r  of C o m m u n i t y  

Hea l t h  P rojects, Inc., a drug abu s e  t r e a t m e n t  center. 

He is a l s o  A s s o c i a t e  P r o f e s s " ,  U C L A  School of Pub l i c  

Heal th, Dru g  A d v i s o r  for the NFL, Drug A b u s e  C o n s u l t a n t  

for the Lo s  A n g e l e s  Dodgers, C a l i f o r n i a  H i g h w a y  Patrol 

and the C a l i f o r n i a  D e p a r t m e n t  of Justice.

Th e  m a i n  the m e  of his tal k s  Has h o H  d r u g s  can alter 

brain c h e m i s t r y  and rui n  lives. He e x p l a i n e d  that the 

bra i n  p r o d u c e s  c h e m i c a l s  c a l l e d  n e u r o t r a n s m i t t e r s .  

These c h e m i c a l s  may b e  r e p l a c e d  b y  dru g s  such as 

cocaine, m arijuana, alcohol and n icotine. Wh e n  u s e  of 

the s e  d r u g s  is d i s c o n t i n u e d  t h e  bra i n  sa y  not be  a b l e  to 

r etu r n  to  p r o d u c i n g  n e u r o t r a n s m i t t e r s  at the former 

level. Thi s  will c a u s e  th e  per s o n  to f u n c t i o n  bel o w

par. T h e  r e p l a c e m e n t  of the n e u r o t r a n s m i t t e r s  by dru g s  

is part of the a d d i c t i o n  process.

Dru g s  in the w o r k p l a c e  w o r k s h o p  w as the s u b j e c t  of 

Dr. T e n n a n t’s talk to employers. He d i s c u s s e d  the ne e d  

for p r e - h i r e  uri n e  test i n g  and m e n t i o n e d  tha t  r a n d o m  

testing wa s  not a go o d  idea. He  urg e d  b u s i n e s s e s  to 

help the impaired e m p l o y e e  get t r e a t m e n t  wi t h  the 

opt i o n  of r e t u r n i n g  to  hi s  job when clean.

Dr. Tenn a n t  d e s c r i b e d  the A l a s k a  legal r u l i n g  that

m a r i j u a n a  can be use d  in the p r i v a c y  of o n e’s own home

as archaic. 'It wa s  passed out of i g n o r a n c e  and has 

haroed a lot of people, “ he said.

Dr. Tennant sta t e d  that a c o m m u n i t y  r e s p o n s e  to drug

us e  sho u l d  be m u l tifaceted, incl u d i n g  drug education, 

testing b e f o r e  hiring, ear l y  i d e n tification, prevention, 

caring treatment, and som e  hard discipline.

VISITORS TO OUR OFFICE

NANCY MURKOWSKI, head of Congressional Fam ilies for Drug 

Free Youth, took time when she  w a s  in Ketchikan recently with 

Senator K'urkowski, to stop by and se e  our new office in the 

Prospector Mall.

BO BBY HEARD, 'J u s t  S ay  No' Sophomore from the 

University of T exas, visited with u s while he w as here for h is 

training se ss io n s on how to form “Ju st Say  No“ Clubs.

REP . ALICE HANLEY (Anchorage), stopped by while she w a s in 

Ketchikan. She attended Dr. Forest Tennant's workshops, a s  

did Walt Furnace (Rep. - Anchorage).

BRIAN KELLY, assoc iated  with Milam's in Juneau, took a  few 

minutes during h is busy travel schedule to stop in. He brought 

u s copies of UNDER THE INFLUENCE by Jam es R . Milam & 

Kathryn Ketcham. Our ’ thanks' to you Brian!
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RESPONSIBLE DRINKING . . .  AN IRRESPONSIBLE CONCEPT
by Corporal Ed Moses,
Missouri State Highway Patrol

According to the U.S. Surgeon General 's  1980 
survey, every age group is enjoying b e t te r  
health . . . excep t  lor those between 16 and 
26. In lac t ,  the death ra te  lor this age group 
has increased signilicantly in the last 10 years!

The single biggest killer ot our 16-to-.?0 year- 
olds is accidents .  And tne biggest cause ol 
acc idents  is alcohol.

Some law enforcement agencies in an e l lo r t  to 
address the problem, have endorsed or promot­
ed "responsible drinking groups." On the sur­
face  they may sound good, but problems exist 
with the philosophy behind the responsible 
drinking concep.

Our young drivers Irequently violate the speed 
limit; however,  never has there  been any de ­
partment conducting or endorsing programs 
tha t  encourage sale  driving techniques a t  high­
er speeds. Another d e le c t  in the philosophy is 
with the term itself . . . responsible drinking. 
How does one teach a teenager to break the 
law responsibly? All drinkers believe they drink 
responsibly already; it  is always the "other 
guy" who causes the problems.

A case  in poin> was a 16-year-old girl who 
defensively told a  teacher she was a responsi­
ble drinker; she  only drank between six and 12 
beers a t  the week'y parties. The shocker is 
th a t  the majority jf the junior class nodded 
their  head in agreement to her definition ol 
responsible drin mg.

Some specific  problems with the responsible 
drinking concept are:

I. Prior to age 20-22, a person can become an 
alcoholic 10 times as quickly as he would had 
he waited until  that  age to drink. This fact, 
plus the curren t  drinking trend of our young, 
helps explain tha t  a third of our 10-million a l­
coholics are teenagers.

2. The threshold of impairment is estimated 
between 0.03% and 0.05% (one to three  beers,  
depending on size), with everyone being im­
paired by 0.05%. The a t ten tion  has been on 
drunk drivers, yet one to three beers means 
the driver is two to six times more likely to be 
involved in an accident .

One such parent thought he had guaranteed a 
safe party  by making the teens promise "no 
drugs and no drunkenness" before buying them 
the keg. The parent even supervised the party. 
A teen leaving the party  had an accident, 
which seriously injured him and killed two of 
his friends. One ol the dead was carrying near­
ly $1,000 in cash, reportedly money from drug 
sales a t  the party.

. . . alcoholism, murder, suicide (a 300% in­
crease  in the last 10 years), increased sexual 
disease, unwanted pregnancies, e tc .

We in law enforcement must also be careful in 
how teens read our signals. Surveys ol police 
officers in DWI schools re flected  that  most 
o fficers  will t icket teen drivers for doing 10 
miles per hour over the speed limit. However, 
very few officers will ticket minors for posses­
sion of alcohol.  Most say they make them pour 
out the alcoholic beverage,  talk to them, and 
then send them on home. By doing this we are 
teli ing teens, and society, tha t  10 miles over is 
much more serious than drinking, which s ta t is ­
tics indicate  is not true.

The bottom line is this: The parent loves h r  
child in such a way that the biggest concern r  
if the child will be hurt or killed, not how. 
Those with less commitment to the individua' 
child a t tack  the problem with an idea (respon­
sible drinking) that  will only magnify a problen 
in another area.

While some ef fo r ts  o r-  II intended, let  i r  
not "kill our kids “ ,n kindness." Insjkad, a 1 
actress  Carol Burnett  said, "Sometrsjj® voi 
have to love your rh i 'dren  enough to let then 
ha te  you." They will love you later  for it.

5. "Responsible use" promoters tend to zero in 
on drunk driving, misunderstanding or ignoring 
the other problems drinking imposes on- teens .

EiI Moses i -» ii s'eryennt with the Missouri Htyli 
way Patro l. He is a member uf Ihe Hoard o/ 
Directors fo r  Drug Alcohol Tobacco Education 
the educational arm o f Christian Civic Foundn 
tion of Missouri, and he is u past Chairman ol 
the Hoard o f Missouri Federation of Parent 
(MFP). This a rtic le  is reprinted with gratefu 
acknowledgement to MFP.

3. We tell teens when they have had too much 
to drink (0.03% to 0.05%), and then tell them 
to use good judgment in driving, riding with 
impaired drivers, making social decisions, etc .  
The problem is this: dex te r ity  is the second 
area  of the brain a f fec ted  by drinking; the 
first areas to be a f fec ted  a re  inhibitions and 
judgment. So, what  we have is a relatively  new 
driver, drinker, socializer, trying to make good 
decisions with an inexperienced impaired brain.

WE N E E D  Y O U R  HELP!

Ple a s e  indic a t e  any of the follo w i n g  a r e a s  in which 

you a re will i n g  to assist.

it. Some adults believe if we accep t  the fact  
tha t  teens are going to drink anyway, and 
ca te r  to tha t  belief,  we have helped to avoid 
other problems such as accidents,  use of other 
drugs, e tc .  Some organized groups propose 
signing a c o n tra c t  with children. But, this only 
lulls the p a ie n t  into a false sense of security 
tha t  a signed piece of paper in a dresser 
drawer will have more pressure on a teen than 
his peers in a party  atmosphere. Look a t  the 
co n trac t  from the teens ' perspective .  Their 
parents,  in writing, just told them it is OK to 
drink . . . just don 't  drive or ride with someone 
under the influence.

 J o i n / h e l p  o r g a n i z e  a par e n t  gro u p  in your

n e i g h b o r h o o d

  S p e a k e r s  Bur e a u

  F u n d - r a i s i n g

  Clerical A s s i s t a n c e

  L e g i s l a t i v e  Support

  T e s t i a o n y

  Let t e r  Writing

  Pho n e  Camp a i g n

  Youth D e v e l o p a e n t  A c t i v i t i e s

  Drug E d u c a t i o n

  P u b l i c  R e l a t i o n s

  G r a p h i c  Arts

  Med i a

  R e v i e w  L i t e r a t u r e

  T e l e p h o n e  Tree

  Repo r t  'Do Drug" M e s s a g e s

(T.V., Radio, Hovies, Music)

  L i a i s o n  with o r g a n i z a t i o n s  and/or

agen c i e s

  C o n t a c t  C h u r c h e s

  N e w s l e t t e r  Mail i n g

  J o u r n a l i s t

  P h o t o g r a p h e r

  Print i n g

C a u r t w a t c h
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[ U V y i l Q u u

COMMUNITY PARTICIPATION B o r e d . .. a n d D r

Sta r t  a Youth to Youth 

o r g anization. You th to You t h  is a 

p o s i t i v e  peer press u r e  

organization. It star t e d  out in 

Columbus, Ohi o  and has spread out 

all over the Nation including 

Ketchikan, Alaska. Here, in

Ketchikan, He hav e  d o n e  a large 

v ari e t y  of fhings. He raised 

money ant atte n d e d  the National 

Youth to You t h  Conference; put on 

our own s i n i - c o n f e r e n c e  and have 

lots of fun incuding lock-ins, 

dances, aovies, and our oho P S A’s 

over the radio. So, if y o u’re 

bored, drug-free, and want to have 

lots of fun, start a” Youth to 

Youth," or a d r u g - f r e e  fun 

o rganization.

P revention of d rug  abuse before it becom es a problem  for an 
individual is the best solution. T he individual, the family, the 
educational system , an d  governm en t an d  com m unity agencies 
all have a  role in drug abuse prevention.

Families an d  educato rs can  help individuals develop the 
abilities an d  attitudes n eed ed  for a healthy lifestyle. T hese in­
clude self-confidence, self-esteem , so-ial skills, trust, and  the 
ability to  develop  an d  achieve realistic goals.

Individuals an d  com m unity  groups need  to educate  o thers 
about drug abuse an d  p ro m o te  positive action on the  local 
level.

G overnm en t agencies have  the responsibility to develop 
policies an d  p rogram s that p rom ote  healthy attitudes tow ard 
drugs. T hey  can fund research  into the  causes of abuse and  
give speci'.l assistance to d isadvan taged  groups. C om m unity 
agencies a re  able to  provide help to individuals on the local 
level.

JOIN THE 
RED RIBBON CAMPAIGN

sponsored by the National Federation of Parents 
for Drug-Free Youth annually, Pick a week - buy lots of 
red ribbon & pins - give them to everyone to wear for 
DRUG FR EE  YOUTH. People really notice and it 
doesn't cost much.

K a t h e r i n e  Mc bee 

K e t c h i k a n  Teen

OPERATION PROM GRADUATION - a

guide to having a fun, drug-free 
evening. Order from National 
Federation of Parents for Drug-Free 
Youth, 8730 Georglia Ave., Suite 200, 
Silver Spring, Maryland 20910
Members: $4.00 Non-Members $5.00

VOLUNTARY DRUG TESTING
The Sit k a  School Board voted, with out 

objection, to c o n t i n u e  and exp a n d  the 

v o l u n t a r y  drug testing program, which was 

s t a r t e d  last year for the w r e s t l i n g  and 

b aske t b a l l  teaas. The p r o g r a m  will now 

incl u d e  b o y’s and gir l ' s  bas ketball, 

volleyball, w r e s t l i n g  and track and field.

The p r o g r a m  allo w s  a t h l e t e s  to 

v o l u n t a r i l y  sign up for ran d o m  uri n e  test ing 

to che c k  for drug and alcohol use. 

Pr o p o n e n t s  say it giv e s  yo ung a t h l e t e s  an 

e x c u s e  to res i s t  peer pres s u r e  and refuse 

drugs.

School S u p e r i n t e n d e n t  Art W o o d h o u s e  said 

he wan t e d  to  gi v e  new teacher a d v i s o r s  and 

c o a c h e s  a cha n c e  to study the pl a n  before 

e x p a n d i n g  to mor e  activities.



Ketchikan Community Health Fair HUGS & KISSES
On S e p t e m b e r  26th. k 27th, K e t c h i k a n  p a r t i c i p a t e d  in a 'Hell per s o n  

clinic'. P e o p l e  c o u l d  ge t  their vital s i g n s  checked, along Hith 

vision and h e a r i n g  testing. In on e  are a  b r e a s t  e x a s s  w e r e  done, Hith 

t raining to help d e t e c t  cancer.

F a s i l i e s  in Act i o n  had a t a b l e  Hith i n f o r m a t i v e  pamph l e t s ,  books, 

bum p e r  stickers, b u t t o n s  and red ribbons. T h e r e  wa s  a l s o  a d i s p l a y  

wall Hith a d e c i s i o n  t r e e  and large p o s t e r s  to  e d u c a t e  about the 

h a z a r d s  of drug use.

This year four local g r o u p s  c o o r d i n a t e d  an  e d u c a t i o n a l  view p o i n t  

direc t e d  t o H a r d s  Youth. K e t c h i k a n  You t h  Servi c e s ,  K e t c h i k a n  Tee n  

P r e g n a n c y  C o alition, L i f e  is For Everyone, and K e t c h i k a n  F a m i l i e s  in 

Act i o n  set up  a r o a n  Hit h  c o v i e s  a d d r e s s i n g  h o H  just saying "NO" 

could help you n g  p e o p l e  in a v a r i e t y  of s i t u a t i o n s  to s t a y  healthy. 

Free p o p c o r n  w as giv e n  out. We d i s p l a y e d  a d e c i s i o n  tre e  that sho w s  

the e f f e c t s  of a d v e r s e  b e h a v i o r  on a p e r s o n  as  o p p o s e d  to just say i n g  

*N0". Th e  a d v e r s e  e f f e c t s  sid e  of the t r e e  is w e i g h t e d  down and 

u n h e a l t h y  looking.

We  are e x c i t e d  that so m a n y  g r o u p s  of i n t e r e s t e d  p e o p l e  can agree on 

the i m p o r t a n c e  of t e a c h i n g  our you n g  p e o p l e  abo u t  high self este e m

and the idea that saying “N O” can b e  the best answer.

We e n c o u r a g e  yo u  to be v i s i b l e  with our o e s s a g e  w h e r e v e r  large gro u p s

of peo p l e  gather. Set up your tab l e  and listen to the questi o n s . . .

DRUGS 
DESTROY DREAMS

S A FE  HOMES - A P le d g e  fo r  P a r e n t s

T h i s  is « p r o g r a m  to  e n c o u r a g e  "Peer 

P r e s s u r e  and C o m m u n i c a t i o n  A m o n g  P arents'. The 

p l e d g e  p a r e n t s  sign states: I will not allow:

1. P a r t i e s  in my home whe n  I an not there.

2. Youth to c o n s u m e  alco h o l  in my  hose.

3. U s e  of illegal d r u g s  in my home.

The list of n a m e s  of t h e  p l e d g e  s i g n e r s  are 

mai l e d  to Saf e  Hom e s  m e m b e r s  and is p u b l i s h e d  in 

the n e w s p a p e r  so that p a r e n t s  m ay kn o w  w no has a 

s afe home.
In Ketchikan, the High School and J u n i o r  High 

incl u d e  the p l e d g e  in t h e i r  m a i l i n g  at the 

b e g i n n i n g  of the ye a r  to parents.

Th e  K e t c h i k a n  Lio n s  Clu b  d o n a t e s  the cost of 

the printing. S a m p l e s  of the p l e d g e  are 

a v a i l a b l e  fr o m  our A L A S K A N S  FO R  D R U G  F R E E  YO UTH 

office.
We e n c o u r a g e  all p a r e n t s  wi t h  s c h o o l - a g e  

c h i l d r e n  to partic i p a t e .  If yo u  Hou l d  like to 

s ta r t  th i s  p r o g r a m  in your c o m m u n i t y  c o n t a c t  us 

for mor e  information.

We feel so good when we thi n k  of h o w  m u c h  help 

m a n y  of our local frate r n a l  o r g a n i z a t i o n s  and

local b u s i n e s s e s  ha v e  g i v e n  us t h r o u g h  th e  years.

S E A M A R T  - a local g r o c e r y  s t o r e  is usi n g  their

g r o c e r y  b a g s  to help spr e a d  the m e s s a g e  about

whe r e  to  get hel p  for drug abuse. Prin t e d  on 

their g r o c e r y  bag s  are the p h o n e  n u m b e r s  of 

p l a c e s  for information, Youth and Adu l t  Programs, 

A c tivities, T r e a t m e n t  and Counse l i n g .  We 

a p o r e c i a t e  their c o n t r i b u t i o n  in the fight 

agai n s t  drug abu s e  in their K e t c h i k a n  and Sitka

c o m munities.

Our local E L K S  C L U B  1429 has bee n  suc h  a bunch of 

good g u y s . . . t h e y  r e c e n t l y  c o n t r i b u t e d  $200 for 

p r i n t i n g  of s t a t i o n a r y  & f l y e r s  and they have 

a l s o  pai d  for bum p e r  stickers.

A L A S K A  A I R L I N E S  ha v e  h e l p e d  us  man y  times in 

t r a n s p o r t i n g  our speakers, and wi t h  special 

a l l o w a n c e s  with t i c k e t s  to ou r  Alaskan 

Networkers.

Uur local L I O N S  CLU B  h a v e  u n d e r w r i t t e n  the cost 

of our Sa f e  Hom e s  p a m p h l e t s  and the SCHOOL 

D I S T R I C T  paid for their m a i l i n g  to all our Junior 

and Seni o r  High School parents.

M C D O N A L D S  was great, as usual, when He had our 

■Just Sa y No' Day. T h e y  had agreed to provide 

lunch 1 d r i n k s  far 75 pa r t i c i p a n t s .  Khen we  had 

a larger than e x p e c t e d  group, on short notice, 

with on e  pho n e  call jus t  b e f o r e  lunch, they came 

thro u g h  with 110 lunches!

M A D I S O N  H A R D W A R E  has bee n  great to  us  for so long 

and we r e a l l y  a p p r e c i a t e  them. T h e y  now have an 

a b u n d a n c e  of co p y  p a p e r  for their mach i n e  and 

their p h o n e s  ring aga i n  wit h  'Hardware* business, 

sin c e  we ha v e  our o f f i c e  open. T h a n k s  Bob!

A big "THANK YOU' 

YOU T H  to Everyone!!

f r o m  A L A S K A N S  FO R  D R U G - F R E E
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FOOD FOR THOUGHT: According to
'A t  .iirican Association of School Adminis- 
tra t; rs, in the June 15, 1987 issue of Leader­
ship News, the USA has highest rate of teen 
drug use of any industrialized nation. ___

H U G S  
N O T  

D R U G S !

A  P S Y C H I A T R I S T ' S  V I E W  O N  M A R I J U A N A

In ny experience' there is only on e  certain way to be cured from 

marij u a n a  snaking. The user oust be  tota l l y  isolated fro m  the drug 

Tor a oiniauG of three aonths. O n l y  af ter a period of s ustained

a bstinence will the user become awa r e  of the prof o u n d  effe c t s  the 

drug has had on his, and at the saae tise, bec o m e  fre e  of i t’s 

addictive effects.

The inability of the use r  to p e r c e i v e  hias elf or gain insight into 

what has happ e n e d  to him over tiae is one of the tru l y  p e r n i c i o u s  and 

remarkable a s p e c t s  of the eff e c t s  of the drug. Talking r a r e l y  works; 

forthright decis i v e  action oy some o n e  willing and able to take 

r e s p o n s i b i l i t »  for the fa t e  of the user is necessary. The chro n i c  

and heavy, and p r o b a b l y  even mode r a t e  user, cannot take

respons i b i l i t y  for hiaself.

How the per s o n  or pers o n s  exer c i s e  their r e s p o n s i b i l i t y  to the user 

dep e n d s  on the age of the user, hi s  life circumstances, the seve r i t y  

of th e  r e t r o g r e s s i v e  c h a n g e s  and de t e r i o r a t i o n  of the user, and so 

on. I reco a m e n d  spar i n g  no effort whats o e v e r  in achie v i n g  this

objective. S e a r c h e s  are in order, us e  of poli c e  to back up pa rental 

a uthority if nece ssary, hir i n g  a coaianion for the user, c o n f i n e m e n t  

to the home and h o s p i t a l i z a t i o n  are all meth o d s  that I have 

recommended and have seen used.

S omeone who car e s  must intervene, totally, c o n s i s t a n t l y  and with 

unrelenting perseverance. Efforts short of an all-out effort 

gene r a l l y  fail.

In summary, I believe chro n i c  mari j u a n a  use affects judgment, 

motivation, perception, cognition, and will. In addition, the drug 

causes an overall d e t e r i o r a t i o n  of personality; it leads to an 

estrangement fro m  the m a i n s t r e a m  of life; it lowers p e r f o r m a n c e  in 

all areas and it le .uS to a social p h e n o m e n o n  in wh ich users bond 

together into both loo se and tigh t l y  bound subsacial groups. The 

e ffects on the u s e r’s family life is frequ e n t l y  devastating.

By Harold N. Voth. M.D., Senior P s y c h i a t r i s t  and Psychoanalyst, The 

Menninger Foundation, Topeka, Kansas; Assoc i a t e  Chief of P s y c h i a t r y  

for Education, Top e k a  V e t e r a n s  A d m i n i s t r a t i o n  Medical Center, Topeka, 

Kansas; Clinical Prof e s s o r  of Psychiatry, School of Medicine, 

U nive r s i t y  of Kansas, Kan s a s  City, Kansas; Rear Admiral, Medical 

Corps, United S t a t e s  Naval Reserve. Repri n t e d  with permission.

LEGISLATIVE UPDATE
B y  B o b i  Trani

JUNEAU

As the L e g i s l a t i v e  L i a i s o n  for Alaska 

r e p r e s e n t i n g  A l a s k a n s  For Drug F r e e  You t h  and the 

National F e d e r a t i o n  of P a r e n t s  for Drug - F r e e  

Youth, the f o c u s  for t h i s  ye a r  is m o d e r n i z i n g  or 

r e - a l i g n i n g  our m a r i j u a n a  p o s s e s s i o n  lati tr 

c o n f o r m  wi t h  the rest of t h e  Uni t e d  States.

As an e d u c a t i o n a l  and i n f o r m a t i v e  u p d a t e  nn the 

ne w  medical and s c i e n t i f i c  i n f o r m a t i o n  on 

marijuana, S a n d y  S p a r g o  and I w r i t e  a weekly 

‘Line on Pot* to all legislators, n ewspaper 

ed itors, key c o m m i s s i o n e r s  and the G overnor. Me 

hav e  met w i t h  v a r i e d  react i o n s ,  whi c h  was 

expected. On  the p o s i t i v e  side, R e p r e s e n t a t i v e  

Bill H u d s o n  ha s  agre e d  to  send the ‘Lin e s  on  Pot" 

to all l e g i s l a t o r s  u n d e r  h is c o v e r  letter. 

Senator Jan F a i k s  ha s  a s k e d  that all legis l a t o r s  

and commit' e r e p r e s e n t a t i v e s  r e c e i v e  a copy. 

S e n a t o r  J i m  D u n c a n  of J u n e a u  ha s  w r . t t e n  stating 

thac he  will v o t e  to r e c r i m i n a l i z e  m a r i j u a n a  when 

it r e a c h e s  the floor. Also, a d d i n g  the i r  names 

to th e  H o u s e  Bill 55  ar e  R e p r e s e n t a t i v e  Fran 

U lm e r  and R e p r e s e n t a t i v e  Bill Hudson.

Other l e g i s l a t o r s  hav e  w r i t t e n  to  r e s p o n d  to 

s p e c i f i c  m a t e r i a l s  incl u d e d  in the “Lines on 

Pot", and ha v e  thanked us for writing, but have 

not c o m m i t t e d  t h e m s e l v e s  as nf yet. He are 

fee l i n g  like we  are m a k i n g  a d i fference, and will 

c o n t i n u e  to p e r s o n a l l y  c o n t a c t  as many 

l e g i s l a t o r s  as  p o s s i b l e  thi s  winter.

Sa n d y  and I ar e  p l a n n i n g  to  h a v e  breakfast 

vi e w i i g s  of th e  v i d e o s  M a r i j u a n a : M y t h s  and 

Mi s c o n c e p t i o n s ,  and “Americ a Hur t s '  for 

l e g i s l a t o r s  when th e  s e s s i o n  begi ns.

i m o n
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Wat

MARIJUANA BILLS HEARINGS HELD
T he A l a s k a  H o u s e  J u d i c i a ' y  C o m m i t t e e  held 5.E. T e l e c o n f e r e n c e

h e a r i n g s  tha t  beg a n  Octo b e r  23 in K e t c h i k a n  on H.B. 283 and H.B. 55.

H o u s e  Bill 28 3  "An act p r o h i b i t i n g  c e r t a i n  e m p l o y e e s  from test i n g  

e m p l o y e e s  for d r u g s  and other s u b s t a n c e s "  would p r o h i b i t  any p r e - h i r e  

drug t e s t i n g  of a ny e m p l o y e e s  e x c e p t  p e a c e  officers, fir e  f i g h t e r s  or 

o p e r a t o r s  of e m e r g e n c y  vehicles.

The i n s u r a n c e  c o m p a n y  for A l a s k a  L o g g e r s  A s s o c i a t i o n  t e s t i f i e d  to 

the i m p o r t a n c e  of drug t e s t i n g  for th eir c o m p a n i e s  and of their 

conc e r n  abo u t  s e v e n  f a t a l i t i e s  this year. Lon g  Island Log g i n g

C o m p a n y  and L o u i s i a n a  P a c i f i c  Co. bot h  test i f i e d  that they use

p r e - h i r e  drug testing, and nav e  g r e a t l y  improved the i r  safety rec o r d  

as well as  their p r o d u c t i v i t y .

K e i c h i k a n  f a m i l i e s  in A c t i o n  t e s t i f i e d  aga i n s t  the bill. They 

b e l i e v e  p r e - ! n r e  dru g  test i n g  should be . equi r e d  for tho s e  who may 

.njure o t h e r s  if impaired b y  drugs, ie. h e a v y  e q u i p m e n t  o perators, 

school and. pub l i c  bu s  dr ivers, a i r p l a n e  pilots, and taxi d r i v e r s  etc.

Dr. F o r e s t  T e n n a n t  t e s t i f i e d  as an expert witness. He said ihat 

p r e - h u e  tes t i n g  and test i n g  for p r o b a b l e  cau s e  dur i n g  e m p l o y m e n t  is 

n e c e s s a r y  for sa f e  b u s i n e s s  and ha s  be e n  legally uphe l d  a c r o s s  the

Nation. The r e  sho u l d  be an o p p o r t u n i t y  for the e m p l o y e e  to r e c o v e r

his job whe n  iie is drug-free.

L a r r y  Tayl or, of Taylor La b s  in Sitta, t e s t i f i e d  as to  the

a c c u r a c y  of a o s t  r e p u t a b l e  labs now. It took a few years for the 

good labs to co m e  forth and tne bad labs to disappear.

Th r e e  p e o p l e  testi f i e d  for the bill as  an inva s i o n  of pr ivacy; a 

union r e p r e s e n t a t i v e ,  a teacher, and tie A l a s k a  P r e s i d e n t  of the 

A m e r i c a n  Civil L i b e r t i e s  Union.

H O U S E  BI L L  55  - maki n g  it illegal to p o s s e s s  any amo u n t  of

m a r i j u a n a  in your home.

K e t c h i k a n  Hi g h  School Principal, John Holst, P o l i c e  Ch ief Dan 

A nslinger, c o n c e r n e d  pa rents, a P e t e r s b u r g  H i n i s t e r  and K e t c h i k a n  

F a m i l i e s  in A c t i o n  all t e s t i f i e a  in supp o r t  o- this bill.

Th e i r  c o n c e r n s  we r e  that the r i g h t  of priv a c y  t r a n s e n d s  the hom e  

i n f l u e n c i n g  the children, spouse, friends, scho o l s  and the 

community. A l t h o u g h  e n f o r c e m e n t  will be d i f f i c u l t  and no t  a 

priority, it is the m e s s . g e  that the law Nil.- give. P o t e n c y  of the 

drug ha s  i n c r e a s e o  g r e a t l y  and r e s e a r c h  na s  row d o c u m e n t e d  the many 

harmful e f f e c t s  and the r e a s o n s  for them.

House Bill 283 - was f u r t h e r  e x a m i n e d  when Rep. John Sund s p o k e  to the 

Ala s k a  Tim b e r  Insur a n c e  Exchange, a gro u p  made up m o s t l y  of Log g i n g  C o m­

panies in S.E. Alaska, and a s s o c i a t e d  services.

The g r o u p  e x p r e s s e d  their c o n c e r n  with the bill stat i n g  that it r e a l l y  

wou ld p r e v e n t  th e m  from m a i n t a i n i n g  a sa f e  e n v i r o n m e n t  for their e m p l o y e e s  

and lowe r i n g  W o r k m a n s  C o m p e n s a t i o n  Rates. What th e y  need is help from the 

state to set a d e q u a t e  g u i d e l i n e s  for test i n g  and to c e r t i f y  labora t o r i e s  

to do th e  u r i n e  tests.

There wa s  t e s t i m o n y  that m a n y  e m p l o y e e s  want drug tes t i n g  don e  to p r o v i d e  

a safe p l a c e  for them to work. A ban k e r  spoke of the p r o b l e m s  caus e d  by 

an e m p l o y e e  usi n g  dru g s  in a bank, w ho is w o r k i n g  with t h o u s a n d s  of 
dollars.

Rep. S u n d  c o n c l u d e d  the m e e t i n g  by  s a y i n g  that he would m o d i f y  the bill 

and is i n t e r e s t e d  in all testimony. H e  b e l i e v e s  that p r e - h i r e  tes t i n g  can 

and sho u l d  be  don e  by the logging indu s t r y  if it is don e  as  Lon g  Island 

Log and L o u i s i a n a  P a c i f i c  Pulp Hill are n o w  doing it.

if you h a v e  input on this bill send it to  the Hou s e  J u d i c i a r y  Committee.
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This ite m  a p p e a r e d  in the 

F a i r b a n k s  N e w s - H i n e r  th e  week the 

H o u s e  J u d i c i a r y  C o m m i t t e e  held 

h e a r i n g s  in K e t c h i k a n  on recr i m i -  

n a l i z i n g  marijuana.

"It h a s n’t been ea s y  for some 

s t a t e  e m p l o y e e s  to a b i d e  by the 

ne w  rule p r o h i b i t i n g  smok i n g  in 

th e  sta t e  courthouse.

"One f r u s t r a t e d  smoker made 

this ironic observation:

■’Thi s  is the o n l y  sta t e  I 

know w h e r e  i t’s legal tc smoke pot 

in your house, but illegal to 

smoke c i g a r e t t e s  in the 

c o u r t h o u s e .”

COMMUNICATE - 
your opinion counts!

Yes, your o p i n i o n  does count. If all of us 

in A l a s k a  w h o  car e  abo u t  Drug F r e e  Youth 

wou l d  get in touch with o ur legislators, we 

c o u l d  turn thin g s  around.

P e r s o n a l l y  writ t e n  lett e r s  are rat e d  most 

i m p r e s s i v e  - ma k e  them clear, brief and to 

t h e  point. Include personal k n o w l e d g e  and 

examples, and incl u d e  the number of t he bill 

you are c o n c e r n e d  with.

In Ala s k a  w e  oft e n  ha v e  the o p p o r t u n i t y  to 

s pe a k  to our l e g i s l a t o r s  in person. If you 

can make an a p p o i n t m e n t  and state the piece 

of legis l a t i o n  y / i  will sp eak about, your 

legis l a t o r  can be p r e p a r e d  to talk with you.

T h e r e  is a r u l e  of thumb among l egislators 

that for e v e r y  pers o n  wh o  calls, there are 

ten wh o  feel the sa m e  way, and for ev ery

p e r s o n  who b o t h e r s  to w r i t e  a letter or

visit, there are t w e n t y  wh o  hold the same

opi nion. V e r y  often, your con t a c t  will

alert l e g i s l a t o r s  to a p i e c e  of legislation, 

and t he information, insight, and opinion 

v o u  offer will stick in their minds.

D o  not o v e r l o o k  the power of public

o p i n i o n . T HE P U B L I C  IS YOU!

Publ i c  o p i n i o n  m e s s a g e s  of 50 wor d s  or less 

can be sent fr e e  to your sta t e  L e g i s l a t o r s  

fro m  l e g i s l a t i v e  a f f a i r s  off i c e s  a c r o s s  the 

state. The y  mns t  be  signed and written 

neat ly. P l e a s e  offer your o p i n i o n s  for

supp o r t  or o p p o s i t i o n  and giv e  bill number.



U n d e r a g e  c i g a r e t t e  b u y e r s

Froi th e  A i e r i c a n  Lung 

Assoc i a t i o n  of A l a s k a

On Monday, Augu s t  10th, the Aier i c a n  Lung A s s o c i a t i o n  of A l a s k a  

coapl e t e d  an iipo r t a n t  test. The test was c o n d u c t e d  with two 

school-age girls: a 9th. grader, 14 year old She l l y  Klingbell, and a 

5th grader, 10 year old Heat h e r  Tiiierian. Neit h e r  we r e  old enou g h  

to legally purc h a s e  cigarettes. In th e  fi rst experiient, the 14 

yea r s  old was i nstructed to try to p u r c h a s e  c i g a r e t t e s  f r o a  a clerk 

or store attendant. In the sec o n d  part, the 10 yea r  old was 

instructed to enter v a r i o u s  e s t a b l i s h a e n t s  and att e a p t  to buy

cigarettes fr o a  a v e n d i n g  aachine.

Shelly, age 14, attea p t e d  to p u r c h a s e  c i g a r e t t e s  at 49 d i f f e r e n t

stores; she succ e e d e d  at 47 of those. Not o n l y  regu l a r  cashiers, bu t

als o  assistant a a n a g e r s  sold her c i garettes. S u r prisingly, out of 49 

stores, only 4 of the a  as ked her to p r o d u c e  ID, when she sta t e d  that 

she left her ID at hoae, 2 of tho s e  sto r e s  stili sold to her.

Heather, age 10, a tteapted to  buy c i g a r e t t e s  fro a  vending 

aachines :t 20 establ ishaents, and s u c c e e d e d  19 tiaes. At'-only u ne 

restaurant did a w a i t r e s s  tell her she cou l d  not '-uy the c i garettes.

Heather stated, at fir s t  she was ner vous, but later in th e  test, she 

said, *It is s o  easy, I d o n’t even thi nk about it anyaore, and a lot 

of the aach i n e s  are supervised. Heat h e r  w a s  surprised, that three of 

the aachines sold not o n l y  c i g a r e t t e s  but al s o  candy.

■I was a p p a l l e d  when I fou n d  out th a t  aar.y establ isha e n t s

sold cigar e t t e s  to ainors!* stated an a s t o n i s h e d  D e b o r a h  Hi'liais,

Executive Dire c t o r  -t the A i e r i c a n  Lung A s s o c i a t i o n  of Alaska. 

'Soaething ha s  to be done, this is t o t a l l y  u n a c c e p t a b l e , '  s he notes.

'This test p r o v e s  that the curr e n t  laws regar d i n g  toba c c o  and

ainors are i n a d e q u a t e  and u n a cceptable. Ne w  l e g i s l a t i o n  aust be 

adopted, whi c h  will prohit: f the sal e  of t o b a c c o  in v e n d i n g  aach i n e s  

and which w i l l . r a i s e  the age at whi c h  a linor can p u r c h a s e  t o b a c c o  to

19 ,’ stated Paul H r zesinske, Publ i c  R e l a t i o n s  Dire c t o r  of the Lung

Association. The c u r r e n t  age to lei,jlly p u r c h a s e  l i g a r e t t e s  in Alas k a  

is 16.

'Prior to this test we had o n l y  anecdotal evide n c e  abo u t  how easy

it was p e o p l e  und e r  16 to p u r c h a s e  tobacco. We  w a n t e d  to do a

■ore cospr\.,.ensive test. Originally, we wer e  plan n i n g  on doing 50 

vendin; a a c h i n e s  and 50 o v e r - t h e - c o u n t e r  sales. We only did 20 of 

the vending a a c h i n e s  b e c a u s e  it gnt to the poi n t  whe r e  it was so eas y  

for the 10 year old to p u r c h a s e  the c i g a r e t t e s  that we were just

wasting aoney, ' not e d  Deborah Williais. 'We ha v e  d e f i n i t e l y  proved

an iiportant point, and we  ho p e  that all Alas k a n s  will join us in

iiproving the laws on  th i s  latter.' C i g a r e t t e s  are the il

preventable cau s e  of p r e a a t u r e  death and d i s a b i l i t y  in the U.S., 

and 90* of all s i o k e r s  b e c o i o  a d d i c t e d  by the tiie the y  a re 19 yea r s

old. Sixty per ce n t  of all s s o k e r s  start b y  agp 14, s t u d i e s  show.

The younger a pers o n  sta r t s  to sioke, th e  aore likely one is to 

reiain a saoker, s a o k e  aore h e a v i l y  an d i e s  preaaturely. ‘The tiie 

to stop the iaproper f l o w  of c i g a r e t t e s  to c h i l d r e n  und e r  16 is now.*

NORMAL and the Drug 
Paraphernalia Industry

Playing on the nation's concern about imprisoning students and 
veterans lor smoking a lew joints, the pot-smoking constituency 
established its own lobby in 1971, the National Organization lor the 
Relorm of Marijuana Laws with the purpose'ully-conlrived acronym ol 
’NORML* to ad.anco its then hidden agenda-legal pot. (At NORML's 
1978 Annual Conference, Keith Stroup, then-execulive director ol the 
organization, said ' I t ' tims we finally took the honest step to declare to 
Ihe world: we want legal marijuana.’)

Throughout its history, NORM L'S literature has minimized, 
distorted, falsified, and ridiculed emerging evidence Irom the research 
community on Ihe harmful effects of this drug.

AHhough NORML states in its ’Official Policy1 that marijuana should 
not be used by children or while driving, the sincerity of this message is at 
best questionable when one realizes that a substantial amount of NORML's 
annual budget com es Irom the multi-million dollar drug paraphernalia 
industry-producers of an entire line of ’kiddie’ produds (imitation 
’Frisbee' pot pipes, Practice Grass Kits, Candy Quaaludes, Cocaine 
Comics, etc.) as well as dashboard pot pipes with plastic tube attached 
for ’no hands' use while driving. NORML's funding is augmented by High 
T im es, the bible of the drug culture which, according to its editor, 
NORMAL Advisory EJoard member, Andy Kowl, was established in 1974 to 
market drug paraphernalia products to a mass audience.

BOOKS TO BE AWARE OF;

C H O C O L A T E  T O  M O R P H I N E
by Andrew Weil (Published in 1983)

Dr. Weil is  a  long time advisory Board member of NORML.

The book 's first sen ten ce  ind icates it is  written for 

teenagers. The publisher sa y s  it's a lso  quite popular with scho ;l 

counselors and professionals.

One quote, ’Question your parents about the drugs they use. 

If you can convince them that your drug i s e  is  responsible, you may 

be able to allay their anxiety. Drugs are fascinating because they 

can change our awareness. Occasional snorting of cocaine in social 

situations is  probably not harmful.*

Is H igh T im es m agazine still being sold in your community? 

Current articles can teach your child How to grow Marijuana, and 

through High T im es m agazine drug paraphernalia can be ordered 
by mail.

• Ketchikan has a  paraphernalia ordinance. However, a s  long a s  
this m agazine and others like it abound, our children can order it all 
by mail.

P le a se  check your local m agazine stand s and exp ress your 

concern to the owners if you find High Times magazine on display.

SUPPORT FOR "JUST SAY NO" CLUBS
McDonalds donated 110  free hamburgers, fries & soft drinks at 

the ’Ju st S ay  No’ training se ss io n  that Bobby Heard put on 

for the youth in our community. A big ’THANK YOU’ from 

A laskans for Drug-Free Youth!!

The hrjin kfioWs ihe rvjes 
Ttys, i f  knows -Ihe sccre. 
7he. brain knows 3/ot 
gut-the. V  knows more.



Nl . . . . . ._______

WHEREAS, the National Federation of Parents for Drug-Free 

Youth acknow ledges and accepts aicohol as a drug, and

WHEREAS, adolescents and young adults are the only age group 

in the United States w hose  death rate is increasing, and

WHEREAS, the most prevalent causes of death among this age 

group are accidents, su icides, and hom icides, most ot which are 

drug- and alcohol-related, and

WHEREAS, the use of all illicit drugs includ ing alcohol (which i: 

an illegal drug for young people), may seriously impair the 

healthy development of children and adolescents, and

WHEREAS, our young people are continuously bombarded with 

m essages to “use drugs," and

WHEREAS, parents, due to lack of knowledge, often provide 

alcohol to young people at teenage parties in violation of the law,

THEREFORE BE IT RESOLVED that the National Federation of 

Parents for Drug Free Youth resouncly rejects any educational, 

prevention, or treatment program which advocates or cc.idones 

the "responsib le use" of illicit drugs including the use of alcohol 

by m inors and further rejects our fax dollars supporting a 

"responsib le use" message.

I, too, believe America's children should be drug-free. I also believe the best way to achieve drug-free youth is  by 

educating parents, children, teachers, legislators, and others in a  nonblaming way. I want to join this effort. P iea se  

enroll me as:

WHEREAS, alcohol is an illegal drug for minors, and

A d o p t e d  O c t o b e r  19 8 2

MEMBERSHIP APPLICATION

[ ] Individual Member-$15 per year ($ 2 0  outside USA)*

[ j Two-year Individual Member-$25 per year ($ 35  outside USA)* 

‘All checks must be drawn on American banks.

Individual or Group N am e _______________________________

T i t l e ____________________________________________________

A ddress

( ]  Group Member-$35 per year ($40 outside USA) 
f ] Grandparent Patron-$12 ($ 18  outside USA)* 

j ] Contribution-$__________________

City  _______________________

Group Contact P e r s o n _____

Home T e leph one____________

Amount Enclosed $_____________

[ ] Visa [ ] MasterCard Card No.

Expiration D a le ______________ Signature

State

Office Telephone

Note: Your donation to tW3 Is tax deductible.

NATIONAL FEDERATION OF PARENTS FOR DRUG-FREE YOUTH
8730 Georgia Avenue Suite 200 • Silver Spring, MD 20910 • (301) 585-5437 

Newsletters included with membership



TO JOIN AND/OR OBTAIN MATER!,
National Federation of Paren ts for Drug Free Youth

87 3 0  Georgia Avenue, Suite 200 

Silver Spring, Maryland 20910  ($15  per year)

Committees of Correspondence

P.O. Box 232 

Topsfield, M assachusetts 0 19 83  ($ 10  per year)

American Council for Drug Education 

2 04  Monroe Street 

Rockville, Maryland 2 08 50  ($ 25  per year)

PR IDE

100 Edgewood Avenue, Suite 1002 

Atlanta, Georgia 3 03 03  ($ 12  per year)

All have catalogs with prices available on request. Committees of Correspondence 

headed by Otto and Connie Moulton is a  great source of information. The Moultons 

came to Ketchikan about 4  years ago to help u s in our efforts toward drug free 

youth. We love them both and appreciate them for all their help.

DRUG FREE YOUTH

W ill MAKE 
A STRONG AMCfUCA

ALASKANS FOR 
DRUG-FREE YOUTH

P O  B O X  8515 
K E T C H I K A N .  A L A S K A  99901 

PHONE 247-CARE 
In Afaska, CoS To# Free. 

(800) 47&-CARE

F I L M  P R E V I E W

T he foll o w i n g  v i d e o s  we ha v e  a v a i l a b l e  in our 

Library.

A M E R I C A  HURTS: T HE DR U 6  E P I D E M I C  (35 ain.) Hig

S c h o o l / A d u l t s  A powerful d o c u a e n t a r y  tha 

e x a a i n e s  t h e  f r i g h t e n i n g ,  c r i p p l i n g  a e n a n c e  o 

ou r  s o c i e t y ' s  dru g  use, the r a a i f i c a t i o n s  o 

w h i c h  c r e a t e  an e v e r - e x p a n d i n g  c i r c l e  o 

d r u g - r e l a t e d  dea t h  and d e s t r u c t i o n  o 

i ntern a t i o n a l  p r oportions.

Dr. Forest T e n n a n t’s NFL Drug Educat i o n a l  Seri e s

1. *hy B r a i n  D o e s n’t dork  Li k e  It Used To"

2. ‘D o n’t Drop The Ball A g a i n 0

3. "Insu l t s  And Injuries:

4. "Docter, I C a n’t Quit"

MARIJUANA: MYT H S  AND M I S C O N C E P T I O N  (90 ain.

G ilkeson, N.D 

d r u g  & brai

High S c h o o l / A d u l t s  R o b e r t  C.

r e v i e w s  the lat e s t  f i n d i n g s  in 

r esearch, taki n g  the view e r  step by st e p  froa th 

c h e a i c a l s  i,» d r u g s  - alcohol, cocaine 

aaphet a a i n e s ,  LSD, and her i o n  - to thei

a l t e r n a t i o n  of bra i n  cel l s  to the r e s u l t  of thos 

brain cell c h a n g e s  on p e r sonality, learn i n g  an 

perfor a a n c e .

«ff!U4KAM,M 
rea m  no.**

Oohn D is O f Buna
7 5 0 4  2r:d. A v e n u e  

F . e ?  t  c  h k  &. n ,  A '!. a  s  ’ • a  9  9  '9' 0 '.!.

-
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H . E d w a rd  H abbush, Director, Career Development Center, California State University, Long Beach

V iew po in t
/

BUSINESSES AND UNIVERSITIES 
MUST TEAM TO STOP DRUG ABUSE

R ecent court decisions have ruled 
against intrusive, random 
drug testing of employees. At 

L. the same time, however, 
many employers are expand' 

ing their testing of job applicants.
Have these companies finally rec­

ognized their social responsibilities? Are 
they concerned about the billions of 
dollars spent on illicit drugs? Are they 
concerned about the impact an individ­
ual’s drug abuse has on the family, our 
sc rial structure and future generations?

Maybe. But in all likelihood, the 
driving force behind the latest concerns 
of employers in reducing substance 
abuse among its employees is the bot­
tom line, money.

Alcohol and drug abuse in the 
workplace is costing American industry 
more than $100 billion annually in per­
sonal injuries, property damage and lost 
productivity. Twenty-six to 33 billion of 
these lost dollars are attributed to drug 
abuse.

Alcohol and drug abuse in the 
workplace is often believed to be the 
real cause of poor performance a n d ' 
quality of services, frequent absenteeism 
and tardiness, insubordination, threats, 
poor quality control and product 
reliability, industrial accidents and 
other security' infractions.

Consequently, while many compa­
nies are expanding their Employee 
Assistance Programs (EAP) and 
emphasizing preventive and rehabili­
tative services, nearly 30% of businesses 
are currently screening job applicants 
for drugs to lessen the chance that 
employees will be bringing their prob­
lems to the job. Almost half of all busi­
nesses — 47.2% — will be conducting 
screening within two years, and more 
than 90% of Fortune 500 companies are 
considering implementing such 
programs.

FOUR YEARS OF COLLEGE 
DOWN THE TUBES.

m r f r i r u  V * r t  t u t  f k V r t t l r  •' * -**» .-»-J
l . n m i '  f i r f ^ V i i i l k i i n n C r r  C V i  < r-w i t  a u  f i / l

i. Ol r|tr4 <niilUva>mi *.«• tun m r» t*

W E’R E  P U TT IK Q  D R U G S  OUT  O F  BUSIN ESS .
f t > . t  4 i  ->/ I ' M  <

But should and can American busi­
ness have additional responsibilities and 
take a more active stance against drug 
abuse? Does it have a responsibility to 
inform students and other applicants of 
drug testing for new hires and to subtly 
attempt to discourage drug abuse?

The answer lies in a series of new 
public service advertisements endorsed 
by business.

The impetus for this program came 
about in June 1986. Northrop Corpora­
tion’s director of college relations, Jim 
McNeely, sought to determine how best 
to inform colleges and students that the 
company would test all applicants for 
drug abuse. McNeely contacted the ca­
reer development center director at 
California State University, Lonr Beach 
(CSULB), for input on the issue.

Two days later, 20 employer and 
university representatives gathered to

discuss substance abuse problems and 
new applicant testing. Attendees repre­
sented such companies as Xerox Corp., 
Rockwell International, Martin Marietta 
and Hughes Aircraft.

After sharing ideas, problems and 
established policies and procedures for 
three hours, the group was unable to de­
fine the difference between “abuse" and 
“use." While they concluded this even­
tually would be decided in the courts, 
three concerns required immediate 
action:

• The acquisition of current, 
broad-based statistical information 
regarding drug testing program 
implementation.

• A means to provide drug abuse 
testing information to high school and 
college students.

• A series of public service ads to 
communicate the drug testing message 
to students and applicants.

A subcommittee met early in July 
and developed a questionnaire to deter­
mine the extent of drug testing, and 
present and future directions. They used 
the College Placement Council’s mail­
ing list to contact personnel responsible 
for college relations and recmiting in
1,200 council-member organizations. It 
also sought the placement council’s 
statistical services to tabulate and pub­
lish the results.1

Larger Companies Are Mora Likely 
to Test for Drugs

According to the survey results, 
28.2% of respondents said drug screen­
ing, usually including urinalysis, was re­
quired of potential employees. Another 
20% had plans to adopt the practice 
within the next two years.

Finer interpretation of the data, 
however, indicated a large variation be­
tween respondents from various indus­
trial classifications. For example, 70% of
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V i e w p o i n t

the utilities, including transpoitation, 
were already testing, with this figure pro 
jectcd to increase to 86.5% within two 
years.

In the aerospace industry, which 
had a 42.9% testing rate, 22 of 28 
companies responding (78.6%) in- 
dicated that they would be testing 
within two years. Glass, paper and 
packaging companies’ 40% testing rate 
would jump to 70%, and building ma­
terial manufacturers’ and construction 
companies’ 38.5% figure was projected

to increase to 76.9% (see Figures 1 and 
2).

The survey also said the larger the 
company, the more likely it is to have a 
testing program. Many companies are 
testing not only full-time employment 
applicants but also potential interns and 
part-time and temporary employees.

In most cases, employers are 
informing applicants that a urinalysis is 
required as part of a physical; 88.6% of 
survey respondents said they would not 
hire college-trained applicants who

failed the drug test.
Most employers recognize that al­

cohol is the major problem in American 
society today, but it is difficult to test for 
it. Consequently, marijuana and co­
caine were the substances of abuse in 
most disqualifications (see Figure 3). It 
is usually personnel or human resources 
officials who must inform applicants 
when they have been disqualified (see 
Figure 4).

The University of California at Los 
Angeles and CSULB developed bro-

FIGURE I

R e s p o n d e n t s  W ith  d r u g  S c r e e n in g  
P r o g r a m s  b y  In d u s t r ia l  Cla ss if ic a t io n

Respondents

1%

FIGURE 2

C u r r e n t ly  T e s t in g  A n d  Im p lem e n t in g  
T e s t in g  b y  i 988*

New %
Type of Industry Number % *

Now Testing Testing

% Industry Testing Two Years Two Years
Total Positive %  Total By Type

Utilities— public 74 52 37.1 70.3 Utilities—public 52 12 86.5
(incl. transporation) (incl. transportation)

Chemicals, drugs, & allied 35 13 9.3 37.1 Chemicals, drugs, & allied 13 09 62.9
products products

Aerospace 28 12 8.6 42.9 Aerospace 12 10 78.6
Petroleum & allied products 25 11 7.9 44.0 Petroleum & allied products 11 06 68.0

(incl. nat. gas) (incl. nat. gas)
Glass, paper, packaging, 20 08 5.7 40.0 Glass, paper, packaging 08 06 70.0

and allied products and allied products
Research and/or consulting 38 08 5.7 21.1 Research and/or consulting 08 06 36.8

organizations organizations
Metals and metal products 19 06 4.3 31.6 Metals and metal products 06 02 42.1
Building materials manufacturers 13 05 3.6 38.5 Building materials manufacturers 05 05 76.9

and construction
Electrical and electronic machine 51 05 3.6 9.8

and construction
Electrical and electronic moch'ne 05 11 31.4and equipment

and equipmentBanking, finance, and insurance 56 04 2.9 7.1
Merchandising (retail and 43 04 2.9 9.3

Banking, finance, and insurance 04 08 25.0

wholesale) and services Merchandising (retail and 04 05 20.9

Automotive and mechanical 15 03 2.1 20.0
wholesale) and services

equipment Automotive and mechanical 03 02 33.3

Computers and business machines 23 02 1.4 8.7 equipment

Federal government 11 02 1.4 18.2 Computers and business machines 02 02 17.4

Local/state government 05 01 0.7 20.0 Federal government 02 02 36.4

Accounting 09 — — .0 Local/state government 01 01 40.0
Nonprofit organizations and 11 — — .0 Accounting — 01 11.1

educational institutions Nonprofit organizations and — 03 27.3
Did not respond to classification 21 04 2.9 19.0 educational institutions

‘ Rounded to nearest one-tenth of
------

140
------ --- Did not respond to classification 04 06 47.6497 100.1* 28.2

‘ Rounded to nearest one-tenth of 1 %
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ta b o r  and Employee Relations Services describing all 
the resources BNA offers on a no-risk, 45-day approvtresources BNA offers on a no-risk, 45-day approval

People who know employee relations;
know BNA

THE BUREAU OF NATIONAL AFFAIRS, INC. 
. P.O. B o x 40830, Washington. D .C . 20016-9990

b o f  (please se lec t one)
. . . " □  BNA Policy and Practice- 
b  *• Series .

“ □ Employment Guide.
•V  . *

■ " Njn,t —    -■
...Title  i :--------

□  Benefits Today
□  BNA’s Employee Relations 
. Weekly

^  i  .Organjaijion

V tr-tp;

m m ■ Telephone ( • • )   —  -----------------------------------------------------------------

*  .Mail To :The Btifeui ofNalioojl Affair*. Inc., P.O. Box 40830,W^hinRton.D.C.20016-9V90

| F O R  FASTEST SERVICE. C A L L  TODAY.
■ TOLL-FREE, 800-372-1033 lbastdpj



D C C VIEWPOINT
Developm ent!*! C h ild  Care , trie.

"The Employee and Family Assistance Company"
WHY DO THESE LEADERS IN EMPLOYEE DEPENDENT CARE ASSISTANCE COME TO 
DCC FOR THEIR DEPENDENT CARE INFORMATION AND EDUCATION PROGRAMS?

Am erican Management Association 
Aetna L ife  and Casually 
Bankers Trust
Cham pion International Corporation
Chase Manhattan Bank
Cla irol
C ro cker / W ells Fargo Banks
D o w  Jones &  Com pany
E . I. Du  Pont d c  Nemours &  C o .
F  M  C  Corporation 
Gannett Com pany 
General E le c tr ic  Cred it Corporation

General Re Services Corporation 
I. C .  Industries 
Joseph E . Seagram &  Sons 
L cn o s  H ill Hospital 
Le v i Strauss &  Com pany 
N abisco Brands 
Norwalk Hospital 
O n h o  Pharmaceutical Corporation 
Prudential Insurance Com pany 
Quaker Oats Com pany 
U .S . Cham ber o f  Com m erce 
U .S. Insurance G roup

RECAUSE  DCC IS THE LEADER  IN PROVIDING COMPANY-WIDE CH ILD CARE and 
ELDERCARE  INFORMATION AND EDUCATION PROGRAMS.

OUR DEPENDENT CARE INFORMATION AND EDUCATION PROGRAMS FEATURE THE 
VIDEOTAPES  and PRINTED EMPLOYEE EDUCATION SERIES :

" HOW TO  FIND AND EVALUATE HIGH QUALITY CHILD CARE "
"HOW TO FIND AND EVALUATE HIGH QUALITY ELDERCARE"

DC C  ALSO PROVIDES A NATIONWIDE TOLL-FREE DEPENDENT CARE INFORMATION 
PHONE L INE  THAT CONNECTS YOUR EMPLOYEES WITH THEIR LOCAL RESOURCES 
FOR CHILD CARE  and ELDERCARE  ASSISTANCE.

TALK TO THE LEADER IN CHILD CARE AND ELDERCARE 
INFORMATION AND EDUCATION PROGRAMS

D C C
'  D e v e l o p m e n t a l  C h i l d  C a r e .  I n c :

P.O. BOX 2783,WESTPORT, CT, 06880 
(203) 324-5488

B R IN G IN G  C O R P O R A T E  A M E R I C A  A N D  T H E I R  F A M I L I E S  T O G E T H E R ®
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WHY 
NOT TO BUY A 

HUMAN RESOURCE 
SYSTEM?

M a n y  H R  e xecu tives  c o u ld  offer g o o d  re a s o n s  lo  ask  (h is  q u e s t io n . T h e y 'v e  b e e n  d is a p p o in t e d  
w ith the p e r fo r m a n c e  o f  their H R S .  T h e  system  h a s  not lived  u p  to  e x p e c ta t io n s ; it's  not really 
p r o d u c in g  u s e fu l m a n a g e m e n t  reports; a n d  m a n y  m a n u a l record sy ste m s still exist.

T h e  C o n s u lt in g  T E A M  staff h a s  s p e c ia liz e d  s in c e  the  late 1 9 6 0 's  in  m a k in g  H u m a n  R e s o u r c e  
S y s t e m s  ( in c lu d in g  Payroll) perform  the  w ay they s h o u ld ,  s o  that they b e c o m e  a " k e y "  infor­
m a t io n  a n d  p la n n in g  too l for th e  H R  executive . W e  d o n 't  s e ll  C o m p u t e r  Softw are —  w e w ork 
w ith  it —  to b e  sur e  th e  h u m a n  e x p e c t a t io n s  are m a t .

Frankly , toda y  there's n o  re a s o n  w hy a H u m a n  R e s o u r c e  S y s t e m  s h o u ld n 't  b e  pe r fo r m in g  u p  
to e x p e c t a t io n s . . .  b u t , for th o s e  that still d o n 't , T h e  C o n s u lt in g  T E A M  h a s  d e v e lo p e d  a  three- 
day  " P e r fo r m a n c e  A u d it ' ' to fo c u s  o n  what's wrong a n d  to s c o p e  o u t  a  plan lor improvement.
If y our system  isn't  u p  to par, take a  few  m in u t e s  to  ca ll W il l ia m  E .  Berry, o u r  C h a ir m a n , to 
d is c u s s  th e  " A u d it "  a n d  to share  s o m e  of o u r  staff's e x p e r ie n c e  w ith m o r e  than  3 0 0  corporate 
executives  over the  past tw enty (20 ) years. B ill  w as a n  o r ig in a l fo u n d e r  of In fo r m a t io n  S c ie n c e  
In corp ora te d  in  1 9 6 5 , the  first firm  in  th e  H u m a n  R e s o u r c e  S y s t e m s  f ie ld .

Call 1-800-331-TEAM; in Florida, 305-478-0022 Or Write:
____ _  TH E CONSULTING TEAM , INC.

h i C S J I I I  r n Y R O L L  7655 Palm Beach Lakes Blvd., Suite 200
^ 3  g m u  IMesf Palm Beach, FL 33401
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chures to publicize employer testing (and 
campus counseling programs to stu-, 
dents. These brochures tell students 
what companies are doing and why. In 
addition, they indicate the con­
sequences to students testing positive 
and campus assistance programs for 
those with problems. Brochures were 
mailed to other universities to 
encourage them to provide similar 
information to their students.2

With students more aware of em­
ployer drug testing, the hope is fewer 
will abuse drugs, and addicted ap­
plicants will not apply to companies 
with testing programs.

The Ad Campaign Is Not Designed 
to Tackle the Entire Problem

Al Kidd, vice president of Knoth & 
Meads advertising company in San 
Diego, California, volunteered his cre­
ative staff s services to prepare a series of 
public service ads regarding testing pro­
grams. Consequently, a brainstorming 
meeting was held with Kidd and his vice 
president for creative art, Tony Durkett.

The pair decided ads should be 
geared specifically toward high school 
and college students who would soon 
enter the labor market. The ad cam­
paign would not take on the entire prob­
lem of drug and alcohol abuse, but 
would zero in on a small part of it. The 
ads would treat the students like the 
mature employees they would soon be­
come.

The Knoth &. Meads staff soon 
produced a series of ads telling students 
they should stop abusing alcohol and 
d;ugs lest they severely inhibit their 
chances of employment in their chosen 
careers.

Then came the glue to bind the ad 
campaign together, the slogan: “We’re 
putting drugs out of business.”

The black and white ads are stark, 
hard hitting and graphic. They tell it 
like it is, yet they remain light and read­
able to command attention and 
communicate the message to high 
school and college students.

The ads began appearing in peri­
odicals and newspapers in April of this
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year. The targeted publications ranged 
from McGraw-Hill Publications and 
Graduate Engineer to C om puter World 
and P e r s o n n e l  J o u r n a l .

The campaign has received the 
endorsements of the College Placement 
Council, the American Management 
Association and the Employment Man­
agers Association. Thus, the committee 
anticipates expanding the campaign to 
radio and television spots as 
appropriate.

The committee members recognize 
the campaign may not actually elimi­
nate drug use. Yet they believe it is 
worth the effort to emphasize that al­
cohol and drug screening is a part of to­
day’s employment picture. Abusers may 
have good academic and social skills, 
and may have spent a great amount of 
time and money "reparing for their ca­
reer, yet they may L unable to obtain a 
job in their chosen career. ■

Author’s note: If you desire more 
information or wish to help with this cam­
paign, contact: WCPA We're Putting 
Drugs Out o f Business Campaign, d o  H. 
Edward Babbush, Director, Career 
Development Center, California State 
University, Long Beach, 1250 Bellflower 
Blvd., Long Beach, CA 90840, (Tel.) 
213/4 9 8 -5 5 5 1 or Alan R. Kidd,
Vice President, Recruitment Services, 
Knoth & Meads C o ., 401 W . A  St., San 
Diego, CA 9 2 1 0 1 , (Tel.) 6 19 /2 36 -6 0 0 1.

Footnotes
1. The College Placement Council published 

the survey results in a report entitled, Pre- 
Employment Drug Screening: A Survey of Prac­
tices among National Employers of College 
Graduates. The report is available for S25 
from the College Placement Council, 62 
Highland Avc., Bethlehem, PA 18017.

2. The Western College Placement Associ­
ation’s (WCPA) Public Relations Committee 
has published a generic version of the CSULB 
brochure. The publication, entitled Alcohol, 
Drags and Your Career, may be obtained free 
of charge by contacting Joe Borillo, Unisys, 
3519 W. Warner Ave., Santa Ana, CA 92704, 
714/957-8427.

H . E dw ard. B a b b u sh  is also vice pres­
ident o f college relations for the College 
Placement C ouncil. He has served as a 
consultant for numerous educational in­
stitutions and employers.
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T h e  r i g l j t  a d
f in d s  t h e  r ig h t
p e o p le Let's face it, the day has making the ad  right. It requ ires 

com e when recruitm ent ad s  the resources of a full serv ice 
must do much m ore than agency that knows advertis- 
just recruit. ing as well as recruitm ent.

We all realize that our ads It m eans being  ab le  to use
are  being  seen  and  read  by all the talent that we've assem - 
an increasingly sophisticated bled, agency wide. Research, 
audience. An aud ience copy, art and account services, 
whose tastes and  sensibili- acting together to c rea te  the 
ties a re  m olded by constant perfect statement, reg ard less  
exposure to the very best in of time and  budget, 
creative communications. vVe encourage you to take

Tbday it’s becom e just as fan advantage of your adver- 
important to sell a com pany's tising's potential. Call us right 
im age as it is to announce an away and  see  what the right 
available position. ads can do. You'll find that

Making the right ad  m eans we'll do right by you.

CIRCLE NO. 10 ; ,v . BSAADVERTISING
Corporate Headquarters / 360 Lexington Avenue/ New York, NY 10017

New York , NY (212) 599-6600 • Lob Angeles, CA '' 351-2000 • San  D iego , CA (619) 285-9700 • San  M ateo , CA (4b) 578-1300 • D alian , T X  (214) 386-6800
A tlan ta , CA (404) 938-9990 • T am p a , FL (813) 28,-. J4 • C h ic a g o , 1L (312) 555-3911 • H a r t fo rd , CT (203) 257-9800 • W a sh in g to n , DX!. (301) 731-8250
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D ru g  A buse Program s in th e  W orkplace: 
T h e  N eed  for a C om prehensive A pproach

Overview of the Drug Abuse Problem
T h e  nation 's a tten tio n  in recen t m onths has been focused dram atically on the tragic results o f d ru g  abuse. 
T h e  new s m ed ia’s detailed  rep o rtin g  o f  the  drug-related  deaths o f college basketball s ta r Len Bias and 
p rofessional foo tball p layer D on Rogers and the use o f  cocaine by baseball star D w ight G o o d en , coup led  
w ith  m o u n tin g  safe ty  co n ce rn s  re su ltin g  from  d ru g  ab u se  by a irlin e  an ] tra in  crew s and  air traffic  
co n tro lle rs , has d em o n stra ted  the  grow th o f  the p roblem .
B u sin ess  In su ra n ce  m agazine rep o rts  that d ru g  and alcohol abuse are now the nation’s th ird  largest health  
p ro b lem , estim ated  to  cost betw een  $60 and $ 120 billion a year in lost productivity, increased job  accidents 
and in ju ries, h ig h er m edical and insurance costs, absenteeism  and w o rk er th eft to  su p p o rt d ru g  habits. T he 
Federal R ailroad A dm in istration  found that train accidents caused by substance abuse killed 37 p eo p le  and 
in ju red  80  d u rin g  a n ine-year period  ending  in 1984. T hese num bers will, o f course, increase greatly  if it is 
show n th a t th e  recen t A m trak /C onrail tragedy in M aryland was drug-related .
Increasingly, th e  focus is on the jobsite  as the place to co n fro n t d rug  abuse w ith w ell-conceived, proven 
p rogram s o f  p rev en tio n , education  and rehabilitation . Initially, at least, em ployers’ responses to  the  grow ing 
d ru g  abuse  p rob lem  varied w idely— from  heavy-handed actions such as su rp rise  d rug  testing  follow ed by 
n o -reco u rse  firing  fo r unconfirm ed positive results to benign neglect by firm s wary o f legal, labor and 
em p lo y ee  m orale  p rob lem s.
M edia a tten tio n  to  d ru g  abu^e by public figures, and the resulting  public aw areness, has resulted  in a 
d ram atic  increase in governm ental and private action. T hese  effo rts include First Lady N ancy  Reagan’s 
n a tio n w id e  e d u c a t io n  cam p a ig n  ag a in s t d ru g  ab u se ; th e  e x p a n s io n  o f  c o u n se lin g , a s s is ta n c e  and  
rehab ilita tion  p rogram s; the estab lishm en t o f  in form ation hotlines and su p p o rt g roups; and, m ore  recently, 
the  creation  by em ployers o f  program s fo r the w orkplace that reflect a broad understand ing  o f  d ru g  abuse, 
its p rev en tio n  and its trea tm ent.

Methods of Preventing Drug Abuse in the Workplace
M any em ployers, including  Federal and state officials, are im p lem en ting  com prehensive d rug  abuse program s 
aim ed n o t ju st a t the  detec tion  o f  substance abuse but, m ore im portantly , a t education , p rev en tio n  and 
trea tm en t. T h ese  program s, w hich alm ost always are based on a w ritten  policy, address the needs n o t only o f  
th e  em p lo y er b u t o f  individual em ployees, fellow w orkers and th e  public  at large. T hey  are designed  to 
m aintain  high standards o f safety, quality and productivity, and they include the  education , rehab ilita tion  
and trea tm e n t o f  those  em ployees found to have substance abuse problem s.
H istorically , em ployers relied prim arily  on  observation  to identify  d rug  abuse. Later, th e  sensitive n a tu re  o f 
c e rta in  jobs and  th e  g ro w in g  aw areness o f  th e  p o ten tia l fo r  w o rk p lace  d ru g  ab u se  p ro m p te d  so m e  
com panies to  in stitu te  searches o f  em ployees’ briefcases, lunchboxes, lockers and w ork areas. Now, a 
g re a te r  n u m b er o f  em ployers are using som e form  o f em ployee d ru g  testing, as p art o f  a com prehensive  
p rogram , to he lp  spo t p roblem s befo re  they becom e a g rea te r danger to  the w orker and to  o thers.
In the  early 1970s, th e  m ilitary began the  first large-scale d rug  abuse program . T h e  D e p artm en t o f  D efen se  
now requ ires m andato ry  testing o f  all service personnel and perfo rm s m ore than th ree  m illion tests a year. 
T h e  p rim ary  test used by the  m ilitary is the  Abuscreem® System , a highly accurate urinalysis using the 
R adio im m unoassay  (R IA ) techn ique . T h e  use o f  random  urinalysis is the linchpin ol the m ilitary’s program , 
w ith approx im ate ly  th ree  m illion u rine  specim ens being tested annually. D ru g  abuse in the arm ed forces has 
d ro p p ed  to  the  low est p o in t since th e  p rogram ’s inception  in the early 1970s, and officers in all four services 
c red it this to  th e  d e te rre n t o f  "pervasive testing  through urinalysis,” as T h e N ew  York Times rep o rted  in A pril 
o f  1987. M ilitary  officers said that in 1986 less than 3 p ercen t o f  those tested w ere found  to have used illicit 
d rugs, com pared  to  th e  27 p e rcen t o f  those surveyed confidentially  in 1980 w ho adm itted  to  using drugs
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befo re  m ilitary testing  began. T h e  m ilitary’s program  places g rea t em phasis on  in form ing  its p e rso n n e l o f  
the dangers o f  d ru g  abuse  and helping them  overcom e it.
T h e  results o f  th e  m ilitary ’s program  have encouraged  o th e r g o v ern m en t agencies and private en te rp rise s  to 
im p lem en t sim ilar program s. M any o f these program s use testing  to  iden tify  abusers, w ho are th e n  o ffered  
assistance.

Who Should Be Tested?
Em ployers m ak e  crucial decisions in determ in ing  the  frequency  and na tu re  o f  testing  once they d ec id e  to  
develop  an em p lo y ee  d ru g  abuse prevention  program . Several levels o f  testing  are  in use:

1. p re -em p lo y m en t testing,
2. “for-cause” testing  based on observable ev idence o f  d ru g  abuse,
3. tes tin g  ts p a rt o f  period ic  physical exam inations, and
4. ran d o m  resting.

T h e  m ost freq u en t testing  use is p re -em ploym en t screening, w here  h iring  d ep en d s  o n  a favorable o u tco m e . 
Usually, applicants failing th e  tes t are told why they  did  nor g e t the  job  and are allow ed to reapply  at a la te r 
date. M any com panies also req u ire  em ployees, once h ired , to  be tested  “fo r cause” if  d ru g  abuse  is 
su so ec ted  fro m  c e rta in  ty p es  o f  co n tin u in g  behav io r, e rra tic  c o n d u c t, loss o f  p ro d u c tiv ity  o r  sa fe ty  
problem s. R andom  testing , because o f its unexpected  natu re , is said to  be  th e  m ost effective. B u t ran d o m  
testing  is controversial and m ore likely to be challenged  by em ployees, un ions o r  civil rights g roups. S om e 
em ployers have dec ided  to  req u ire  random  testing only  in cases w here public  safety is a factor, such as fo r 
airline o r  railroad  crews.
O nly  3 p e rcen t o f  th e  F o rtune 500 com panies screen ed  job applicants fo r d ru g  abuse in 1983; b u t by 1986 
som e 40  p e rcen t w ere do ing  so, according to  the  N ational In stitu te  on  D ru g  A buse. Very soon , at least 50 
p e rcen t o f  th ese  m ajor co rp o ra tio n s are expected  to  have som e type o f  em p lo y ee  d ru g  abuse p re v en tio n  
p ro g ra m  in v o lv in g  te s tin g . C o m p a n ie s  have id e n tif ie d  th e  fo llo w in g  a d v a n ta g e s  o f  s e t t in g  u p  a 
co m prehensive  d ru g  abuse p reven tion  and testing  program :

1. a safer and hea lth ier w ork  env ironm en t,
2. im proved  safety and p ro d u c t o r  service quality,
3- increased  w o rk e r productivity,
4. few er w ork  days lost,
5. less need  fo r m o re  d isruptive actions such as searches and police referrals,
6. reduced  security  costs, and
7. reduced  health , acciden t and disability b en e fit costs.

Accuracy and Reliability
D ru g  testing m ust be a tw o-step  process, involving an initial test and th en  a con firm ato ry  test fo r  th o se  
sam ples that tested  positive. T h ree  screening techn iques are prim arily  used: E nzym e Im m unoassay (EIA), 
R adioim m unoassay (R IA ) and Thin-Layer C hrom atography  (TLC). T h e  D efen se  D e p a rtm en t has se lec ted  
an R IA  screen ing  tes t that is extrem ely  accurate and cost-effective fo r th e  d e tec tio n  o f T H C  (m arijuana), 
cocaine, m o rp h in e , barb itu ra tes, am phetam ines, PCP, m ethaqua lone  and LSD. For those  m em b ers  o f  th e  
arm ed forces testing  positive in th e  initial assay, the  second, confirm atory  test— a gas ch rom atograph /m ass 
spectroscopy (G C /M S) test— is required . This dual testing p ro ced u re  assures m axim um  accuracy and is 
strongly reco m m en d ed  fo r all em ployers with w orksite  drug  abuse program s.
D ru g  testing  results can be extrem ely  reliable. T h e  D e p artm en t o f D e fen se  has a co n tinu ing  profic iency  
verification program  fo r th e  n ine m ilitary anc! two civilian laboratories co n d u c tin g  its d ru g  tests. In scien tific 
(doub le-b lind) w eekly  checks o f  all 11 labs, test results arc exam ined  fo r "false-positive” rep o rts , in w hich 
ev idence o f  d ru g  abuse is e rroneously  reporred. T h e  acceptab le rate o f  false positives is 0 p ercen t; to  d a te , 
no t a single false-positive result has been reported . Should any lab rep o rt a false positive, it will b e  closed  
and d ecertified , u n d e r m ilitary policy.

Testing Policies
K now ledgeable em ployers p rovide rehabilitation services as part o f  th e ir  health  b en e fit plans and  view  
these  services as the  keystone  o f  a "com prehensive” program  approach  to  d ru g  abuse  p rev en tio n . T h ese  
com panies recogn ize tha t th e ir m ost im portan t asset is a safe and healthy w orkforce . T hey base th e ir  d ru g  
abuse program  on  a w ritten  policy defin ing the consequences o f  illicit d rug  use. M anagem ent then  strives to 
m ake the policy clear to  all em ployees, im p lem en t the  policy fairly, p ro v id e  education  and tre a tm e n t 
resources and train  superv iso rs in all aspects o f  the  program . T h ere  should  be rigid safeguards to  k eep
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em ployees’ nam es and tes t results confidential and, by m o n ito rin g  the “chain o f  custody ,” to  m aintain  the  
in tegrity  and id en tity  o f  u rin e  sam ples.
C o u rts  g e n e ra lly  have u p h e ld  such w o rk p lace  d ru g  ab u se  te s tin g  p o lic ies w h en  th ey  are p a r t o f  a 
co m prehensive  p rog ram  tha t addresses the  needs not only  o f  the em ployer b u t o f  the  em ployee and th e  
general public. M any c o u rt challenges are to  random  testing— that is, testing  im posed  w ith o u t suspicion on  a 
m andatory  basis. In J u n e , the N ew  York State C ourt o f  A ppeals, the first state su p rem e co u rt to  exam ine 
the issue, ru led  unanim ously  th a t random  tests to identify  d ru g  abuse by p robationary  school teachers 
violated co n stitu tio n a l g uaran tees against unreasonable search and seizure. B ut U .S. appeals courts have 
upheld  ran d o m  tests fo r certain  U.S. C ustom s Service w orkers, Iowa prison guards and N ew  Je rsey  
racetrack  jockeys. A n u m b er o f  o th e r  challenges to w orkplace d rug  testing  are now befo re  state and Federal 
cou rts , based on  F o u rth  A m en d m en t search questions b ro u g h t by public em ployees.

Federal Government Response
T he Federal g o v e rn m e n t is approach ing  w orkplace d rug  abuse on a n u m b er o f  fron ts, bo th  fo r its ow n 
em p lo y ees  an d  fo r  c e rta in  p r iv a te -sec to r em ployees. A ru le  es tab lish ed  by th e  U .S . D e p a r tm e n t o f  
T ransporta tion  in February  o f  1986 requires post-accident d ru g  testing  o f  railroad w orkers involved in 
m ajor train  acciden ts and au thorizes testing  w hen there  is ev idence o f im pairm ent. I t also requires p re- 
em p lo y m en t screen ing  and preventive education . A u n iq u e  “bypass” featu re o f  th e  ru le  allows drug- o r 
a lco h o l-d ep en d en t rail em ployees to  step  forw ard and o b ta in  trea tm en t confidentially, th rough  em ployee 
assistance program s. W orkers are no t disciplined for adm itting  to  abuse problem s.
This co m p reh en siv e  approach  involving education , rehab ilita tion  and assurance o f  th e  reliability  o f  testing, 
is also th e  th ru s t o f  P resid en t Ronald R eagan’s S ep tem ber 15, 1986, executive o rd e r  on  d ru g  abuse affecting 
all Federal agencies. T h e  o rd e r calls fo r a n u m b er o f p reven tive  and educational actions, including d rug  
testing  o f  ce rta in  Federal em ployees in “sensitive” jobs. T h ese  include jobs that dem and  a high d eg ree  o f  
public tru s t and confidence, such as agents o f the  D rug  E n fo rcem en t A dm in istration , the  C ustom s Service 
and th e  FBI w h o  fight illicit d ru g  trafficking and related crim es.
In th e  100th  C ongress, a t least six bills have been  in troduced  concern ing  drug  abuse and testing  (H R  280, 
H R  6 9 1 , H R  6 9 3 , S 352, S 356 and S 1041). Prom pting th e  in tro d u ctio n  o f  at least o n e  o f the  bills was the  
Jan u a ry  4 , 1 9 8 7 , A m trak /C o n ra il ra ilro ad  acc id en t in M ary land . P o s t-acc id en t u rin a ly sis  revea led  th e  
p resence o f  m ariju an a  residue in tw o train  engineers. Dr. R o b ert L. D uP on t, fo rm er head o f  the  N ational 
In s titu te  on  D ru g  A buse, concluded  that the  accident “is a very com pelling a rg u m en t fo r random  [drug] 
testing  o f  any [p e rso n  in a] safety position .” T ransportation  Secretary  E lizabeth D o le  has p roposed  a 
program  that w ould req u ire  testing  o f  m any transporta tion  industry  em ployees. T h e  Senate  C om m erce 
C o m m ittee , by a vo te o f 19-1, has approved a bill (S 1041) along these lines that calls fo r testing  in five 
categories— random , p re -em p lo y m en t, post-arc iden t, “reasonab le susp icion” and “period ic  re cu rren t”— for 
airline p ilo ts , tra in  crew s, a ir traffic con tro llers, long-haul bus and tru ck  drivers and o th ers . T h e  m easure, 
now aw aiting S enate  action , w ould req u ire  rehabilitation  p rogram s for all affected g o v ern m en t and private- 
sec to r em ployees.

State and Local Government Activities
In the firs t h a lf o f  1987, m ore  than  SO bills related to w orkplace d ru g  abuse o r testing  w ere in troduced  in 
various state  legislatures. M ontana, V erm ont a 'd  C onnecticu t adop ted  laws th a t p ro h ib it th e  testing  o f m ost 
w orkers w ith o u t at least “reasonable suspicion” o f d rug  abuse. Iowa banned  random  testing, requ iring  
“p ro b ab le  cause” befo re  em ployees can be tested  for d rug abuse. T h ese  new  laws place few er restric tions on  
testing- job  applican ts tihan on testing  em ployees. T h e  V erm ont and Iow a laws p ro h ib it the firing o f 
em ployees w ho successfully com plete  d rug  rehabilitation  program s. O th e r  legislatures are still considering  
various m easures to  regula te  o r  au thorize  w orkplace d rug  abuse testing.
A t the local level, a n u m b er o f  city and county  governm ents have considered  sim ilar p roposals. To date , San 
Francisco is th e  only  m ajo r city th a t has enacted a m easure to  p ro h ib it m andatory  w orkp lace  d ru g  testing.

Private Sector Initiatives
Long b efo re  regu la to ry  laws w ere p roposed  widely, som e private com panies w ere im p lem en tin g  d ru g  
testing p rogram s fo r hum anistic  reasons and to  contain costs, including the  expense  o f  h iring  and train ing 
rep lacem en t em ployees. M any firm s can now d ocum en t th e  savings resu lting  from  co m prehensive  d rug  
program s. In a survey com m issioned  by U nited  Technologies, G en era l M otors rep o rted  a 60  to 65 p ercen t 
recovery ra te fo r em ployees testing positive for drugs. In trea ting  cocaine users, G M  rep o rted  saving th ree  
dollars fo r  every  do lla r spent. U n ited  A irlines said it sp en t from  5 5 ,0 0 0  to  5 1 0 ,0 0 0  trea tin g  each case o f  
cocaine abuse, b u t rep o rted  a 4-1 re tu rn  on the investm ent by re tu rn in g  rehab ilita ted  em ployees to  their 
jobs.
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Evidence o f  red u ced  accidents and absen teeism  and im proved health  and p roduc tiv ity  was re la ted  by the  
M id-Cal C o rp o ra tio n , an oil well service com pany o fT aft, C alifornia. Less than  tw o years a fte r in s titu tin g  an 
em ployee d ru g  p rogram , M id-C al rep o rted  tha t the percen tag e  o f  em ployees testing  positive  fo r drugs 
p lunged  from  6 0  p e rc e n t to  3 p ercen t. A cciden ts resulting in tim e lost from  w ork  d ro p p e d  from  30 to  0 and 
W orker’s C o m p en sa tio n  paym ents d ro p p ed  from  $ 1 5 6 ,2 7 6  to  $25 ,1 1 6 .
T h e  sports in d u stry  has b een  actively involved in d ru g  testing  p rogram s as well. T h e  N a tio n a l Football 
League, several m a jo r league baseball team s and m ost N a tio n al C olleg ia te  A th le tic  A ssocia tion  (N C A A ) 
m em b er colleges p e rfo rm  d ru g  tests on  ath letes.
T he w ell-docum en ted  success o f  d ru g  abuse program s in large co rp o ra tio n s has p ro m p ted  sm aller firm s to 
in tro d u ce  th e ir  ow n p ro g ram s and has also  en c o u rag e d  p ro fe ss io n a l and  co lleg ia te  sp o r ts  g ro u p s  to  
u n d ertak e  o r  en d o rse  such com prehensive  program s.

Conclusion
Already, a b ro ad  range o f  g o v ern m en t and private-secto r po licym akers are estab lish ing  w orkp lace  d ru g  
abuse program s, w ith  the  m ilitary and large national co rp o ra tio n s se tting  th e  pace. W hile m uch  a tten tio n  
has b een  focused  on  d ru g  testing , successful co rp o ra te  program s co n sid er testing  to  be on ly  o n e  part o f  a 
com prehensive  app roach  th a t includes education , detec tion , tre a tm e n t and rehab ilita tion . T h e  public , too , 
seem s to su p p o rt em p lo y ee  d ru g  testing , a t least in a public safety con tex t. In a G a llup  poll co n d u c ted  for 
H o spitals m agazine, 66  p e rc e n t o f  over 1000 A m ericans surveyed agreed  tha t em ployees in pub lic  safety  
occupations shou ld  be  tested .
D ru g  te s tin g  in  th e  w o rk p lace  is ex p e c te d  to  c o n tin u e  to  ex p an d . I t  is in c reasin g ly  a p p a re n t  th a t  a 
w orkplace d ru g  p rogram  com bin ing  education , testing  and em p lo y ee  assistance effo rts  is b o th  an effective 
and an ap p ro p ria te  response  to  th e  cost and tragedy o f  d rug  abuse.

I f  carefully designed and carried out, employer-required programs for 
the screening of employees and applicants for drugs, including 
alcohol, can serve to protect and improve employee heath and safety in 
an ethically acceptable manner.

— C ouncil on  Social Issues
A m erican O ccupational M edical A ssociation
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That Could Make 

America Safe Again
ARNO U) S . TREBACH

“ Stop talking 
about winning 
drug w ars. In 
the broadest 
sen se ,th ere  
is no w ay  to win 
because  w e  
cannot make 
the drugs or 
their abusers 
go aw ay. They  
will a lw ays be 
with us. W e 
have never run 
a successfu l 
drug w ar and 
never will.”

IS THE WAR ON DRUGS
A  critic of the w ar says w e ’re d 
But he ignores the cost of not fic
■  The campaign Americans are waging 
against drugs does more damage to the coun­
try than the narcotics themselves. Or so says 
Arnold Trebach, founder of the Institute on 
Drugs, Crime, and Justice and a professor in 
the School of Justice at American University. 
In The Great Drug War (Macmillan, $22.50) 
he argues that the U.S. would be better off if 
we stopped viewing cocaine and heroin as 
unmitigated evils and accepted that they are 
here to stay. Presumably not many citizens 
are ready to adopt this relaxed perspective. I 
suspect, however, that most of them will be 
troubled by some details Trebach cites in the 
course of arguing that present policy is a di­
saster. Among his vignettes from the war on 
drugs:
► Strip-searching of high school students, af­
ter reports of sales in tire school building.
► The emergence of “tough love” treatment 
centers, featuring brutal discipline, where 
troubled teenagers are often sent by their 
parents—sometimes for months on end.
► California’s “bud buster" raids on home­
grown marijuana, in which paramilitary po­
lice operations, with air support, located 398 
sites and uprooted 158,493 plants in 1985.
► The discharge of some 9,000 Army per­
sonnel for failing drug tests, half of which 
were later found to have been flawed. (Some 
widely prescribed medicines register as mar­
ijuana in the tests.)
► Sending U.S. troops to Bolivia to help run 
helicopter strikes against cocaine processing 
plants.

The author, whom you may have caught 
on various TV talk shows in recent years, 
makes a number of persuasive points. One of 
them concerns the link between illegal nar­
cotics and massive corruption of the Ameri­
can police. And not only the uniformed 
police: In 1983-85 some 300 government law 
enforcement officials at higher levels were 
publicly implicated in drug-related corrup­
tion. Drug arrests—there were 700,000 last 
year—place endless demands on law en­
forcement resources. Convictions of drug 
dealers are a major reason the country is 
running out of prison space.

A ndrew  H a ck e r  is a professor of political science at 
Queens College in New York City.



been declining: Thus, among children age 1L? 
to 17, the proportion who had recently used 
marijuana was down to 12% in 1985 (front 
17% in 1979). Among young adults (18 to 
25), cocaine use fell in the same period from 
9% to 8%.

For those who will still fmi those numbers 
dismaying, he minimizes the deleterious ef­
fects of drugs. Heroin, for example, is “phys­
ically benign," since it causes no “organic 
damage.” Heroin deaths should be attributed 
not to routine use of the drug itself, but to 
huge overdoses, adulterated merchandise, 
and infected needles. Furthermore, many 
drugs have major positive effects, even aside 
from the “highs” experienced by users. 
Speaking as a professor, he informs us that 
many students report they "would never 
have made it through school without the reg­
ular use of marijuana or other chemicals to 
calm the enormous anxieties attendant upon 
the educational process.” More than that, 
“drugs probably prevent as many youth sui­
cides as they cause.” All told, the author 
finds no reason to oppose the “moderate use 
of drugs by minors."

D OES 1 HIS MEAN that Trebach is a lat­
ter-day Timothy Leary, celebrating the 
joys of drugs for escape and recreation? At 

times it’s  hai d to be sure, since his argument 
is often wobbly and anecdotal. But in the 
end—possibly confusing reade's who had 
bought his views about the rtiative harm­
lessness of heroin—he shrinks from propos­
ing a complete legalization of drugs. He 
would make marijuana freely available to 
adults, believes that heroin should be avail­
able only by prescription (and prescribed 
only as a painkiller), and would allow the 
states a wide range of choices (including 
complete legalization) on cocaine. Mean­
while, he wants more controls over alcohol 
and tobacco. At times it almost seems as 
though Trebach’s main objective is equal 
rights for the narcotics that are now illegal— 
to make his readers see that these are really 
no more evil than alcohol and tobacco.

The Great Drug War is a patchwork of a 
book, confused and confusing about its basic 
thesis. Few if any distinctions are drawn be­
tween the different kinds of drugs, and Tre- 
bach has virtually nothing at all to say about 
such entries as amphetamines and diet pre­
scriptions, or more exotic offerings like an­
gel dust and LSD. The author does not

You’VE ARRIVED.

IT DOES A BETTER JOB THAN BUSINESS WEEK’S 
INDUSTRIAL EDITION.

Fortune Industrial Management’s 
new rate base of 170,000 represents □□□□□□□

Its the bottom line.
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Conveniently, the 
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Fortune has improved the demo­
graphics of its Manufacturing edition 
from the top down. Increasing the 
circulation. And lowering the ad rates.

The new edition is called Industrial 
Management. It's available in alter­
nate editions of Fortune.

% Top Top M anagem ent B&W 
M anagem ent Circulation CPM

Fortune
Industrial
M anagem ent 44 74 ,280  $141

Business Week 
Industrial/
Technology 31 8 3 ,9 70  $182

an increase of 25,000 over the Manu­
facturing edition. Half the increase is 
comprised of top managers. At the 
same time, Business Week’s Indus­
trial/Technology has cut 25,000 from 
its rate base.
But Business Week hasn’t cut its ad 
rates. Which means Fortune Indus­
trial Management is more efficient in 
reachii 'g top management—as well 
as top corporate financial officers— 
in industry.
And that’s the bottom line.
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interests first, in a context of absolute confidentiality 
and objectivity.
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explore the conditions under which harmless 
use may turn into abuse and addiction, nor 
does he try to distinguish between the men­
tal states connoted by "addiction" to heroin 
and tobacco.

His ultimate reason for proposing an end to 
the drug war is pragmatic: Drugs, he insists, 
are so entrenched in our culture that any war 
against them will be unwinnable. (“We have 
never run a successful drug war and never 
will.") He cites surveys showing that more 
than 60 million Americans have smoked mari­
juana "at least once in their lives," while al­
most six million people were recently (1985) 
using cocaine. He wants us to admit—just as 
we were forced to admit about Prohibition— 
that we just don’t know how to solve the 
problem. "Whenever there is a demand for 
an illicit opiate . . .  in time a supply appears," 
Trebach writes, “and when one source of 
supply is cut oil, another soon replaces it in 
sufficient volume to satisfy the demand.” Tai­
wan and Singapore may be able to halt drug 
imports, he acknowledges, but the loose 
structure of a free society allows a greater 
m ‘ sure of illegal activity. He does not con­
sider the possibility that the hated drug war 
might be entitled to some credit for the re­
cent declines in usage among young people.

W HILE TREBACH views the demand 
for drugs as natural and irresistible, 

he seems not to understand why so many 
think it natural to wage war on drugs. Sur­
veys show that less than one-quarter of col­
lege students want marijuana legalized. Last 
year Oregon, a relatively liberal state, had on 
its ballot a proposal to allow adults to pos­
sess r grow marijuana for their personal 
use. It was overwhelmingly ■ uted down.

Ultimately missing from Trebach’s pre­
sentation is any sense that the debate about 
drugs might involve larger issues. One rea­
son so many Americans are determined to 
light drugs is that they are focusing on the 
kind of people they think we ought to be. 
They fear that the U.S. is becoming a nation 
of lotus eaters, being drugged into oblivion. 
They worry about the connection between 
drugs and various bits of evidence of declin­
ing mental sharpness. In this view, anything 
that legitimizes narcotics would sap even 
more of tire country’s strength, bringing a 
oncc-proud nation closer to social suicide. I 
fear that Arnold Trebach hasn’t the faintest 
understanding of this concern.

Putting Lawyers 
in Their Place

THE TERRIBLE 
TRUTH ABOUT 

LAWYERS
I Irm I jxytn Rfillg'VwW and 

lk » *  l o  I k u l  H ith  1 I k t o  S a e w U n l l j

Mark II. McCormack
AodM id What Jhvu Dtml Atk/r Mm  al ILuitrd IfoJnass School__

BY WALTER KIECHEl I

■  Rumor has it that 
the original working 
title for The Terrible 
Truth About Lawyers 
(Beech Tree/Mor­
row, $ 17 .9 5 ) was 
W hat T hey  D o n ’t 
Teach You at the Yale 
L aw  School, which 
would have not only 
reflected where au­
thor Mark H. McCor­
mack got his legal education but capitalized 
on the success of his awesomely best-selling 
What They D on’t leach You at the Harvard  
Business School. More accurate than either 
would have been something like L et’s M ake a 
Deal, with the subtitle A nd How, Too Often, 
Lawyers Screw Them Up.

Alas, McCormack’s truth about the law- 
yerly mind-set and modus opcrandi will seem 
not terrible, just terribly familiar. Yes, mem­
bers of the bar are a clannish lot, sometimes 
more concerned with observing the punctilio 
of the profession than with ministering to the 
needs of the client. And, uh-huh, you should 
scrutinize the bill carefully. If you have fool­
ishly let your lawyer take you to lunch, you 
may find the tab billed back to you, along 
with a healthy markup for his time.

Where the author dors add value, or at 
least color, is in his advice on deals: how to 
negotiate them, why they sometimes fall 
apart. As the book modestly notes, McCor­
mack is "founder and chairman of Interna­
tional Management Group, the w orld 's 
leading sports management and marketing 
organization.” In other words, he is an agent 
for broadcasters and professional athletes 
and puts together such TV spectaculars as 
The World’s Strongest Man. If you are inter­
ested in how the law treats the injuries alleg­
edly sustained by a contestant attempting to 
run with a 400-pound refrigerator on his 
back, this could be the book you've been 
waiting for. While even here McCormack’s 
advice seems a trifle unoriginal (know who is 
making the decisions on the other side, don’t 
bring the lawyers in too early, leave a little 
sometliing on the table), the examples make 
it pungent and the reading fun. Q
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I .  U r in e  T e s t in g : O ne T o o l fo r  D ru g  
A bu se  P re v e n t io n
Lee I. Dogoloff

Urine testing has become an emotionally loaded term 
for many, triggering visions that range from a police state to a 
drug-free paradise, depending on one’s perspective. These reac­
tions are unfortunate and can be damaging because, in the 
heated arguments over invasion of privacy, social responsibili­
ty and liability, the purpose and appropriate use of drug testing 
in the workplace is often obscured.

“To test or not to test" is never the opening question 
nor the primary issue. It is rather one method among many that 
may be used to address drug abuse prevention, treatment and 
control. The decision to use urine testing or any other technique 
should come only after a thoughtful consideration of the nature 
and extent of drug use in a particular office or plant; the impact 
employee drug use has on productivity, safety, quality control, 
and profits; the alternatives available to confront the problem; 
and any constraints those methods may pose. Examples of 
these alternatives might include an Employee Assistance Pro­
gram or other personnel or medical services. Constraints might 
include pre-existing labor contracts or available financial sup­
port for rehabilitative services.

Depending on the circumstances, urine testing can 
be an effective option if it is used properly. Following is a brief 
summary of the nature and dimensions of the drug problem 
within the U.S. work force and a description of some principles 
that may be useful in structuring a corporate response to the 
problem. The approach described is relatively simple and is not 
intended to address all the complex issues involved in design­
ing an adequate policy — that would require another book. 
Rather, this approach is included for illustrative purpose only 
to give some ideas on the elements of a corporate policy and the 
context in which urine testing should be used.

D im en s ions  o f  the  P rob lem
The Alcohol Drug Abuse and Mental Health Admin­

istration, an agency of the Federal Government, estimates that 
reduced productivity due to alcohol and drug abuse cost the 
U.S. nearly $99 billion in 1983 (Research Triangle Institute, 
1984).

In characterizing the Rndings from its 1982 survey 
on Wall Street, researchers from the New York State Division

5



of Substance Abuse Services concluded that “Drugs were dealt 
as freely as stocks and bonds." Marijuana was purchased most 
frequently followed by cocaine, pills (e.g. uppers, downers), and 
heroin. The buyers were equally divided between men and 
women and, in contrast to the stereotyped image of the urban 
drug abuser as an unemployed street person or criminal, 40 per­
cent of the men held middle-management positions, while 95 
percent of the women were employed as clerical workers.

According to the most recent household survey of 
“Drug Use in America," sponsored by the National Institute 
On Drug Abuse, 20 million Americans reported using mari­
juana in 1982, 9 million of whom were 18 to 25 years old. The 
survey also revealed that more than 2.3 million Americans in 
the 18- to 25-year-age group reported using cocaine in 1982. 
Since then, cocaine use has escalated substantially. The na­
tional cocaine helpline, an ongoing telephone treatment/referral 
and information service, has been averaging over 1,000 calls a 
day since its inception in the summer of 1983. Their average 
caller is a white, 30 year-old em ployed  male earning more than 
$25,000 a year, who has an average of 14 years of education. He 
has typically used cocaine for almost five years and, in almost 
50 percent of the cases, has been using it every day. The callers 
admit spending an average of $637 for cocaine in the week prior 
to calling the helpline and say they remain employed for two 
primary reasons: (1) work gives them some of the money they 
need to support their cocaine habit (which almost invariably ex­
ceeds their income) and (2 ) the workplace offers them a conve­
nient environment for the drug dealing many engage in as 
another means of supporting their habit.

While these statistics help to show how pervasive the 
problem is, one must also understand the impact that drug 
abuse can have on the workplace, including "the bottom line.” 
Drug abuse leads to increased absenteeism, higher turnover, 
and decreased productivity. Drug abusers can suffer from im­
paired memory, lethargy, and reduced coordination, which may 
be, in turn, responsible for performance problems. Marijuana 
and alcohol, for example, interfere with driving ability and 
negatively affect other skill.? needed to operate equipment safe­
ly and effectively. Drugs have been implicated in railway colli­
sions and derailments, bus and heavy equipment accidents, and 
poor product assembly.

Professionals recovering from cocaine dependency 
report instances of irresponsible conduct while they were using 
the drug, including inadequate preparation of cases and presen­
tations, inattention to tasks, and failure to complete 
assignments or to provide needed follow-up services. In some
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cases, these lapses endangered public safety and opened 
employers to liability actions.

In addition to performance problems, drug-using 
employees can experience a number of changes in heart, brain 
and lung function and often develop medical problems as a 
result of their drug use. These can result in increased use of sick 
benefits and, ultimately, higher health insurance premiums. 
Other costs derive from the fact that a drug habit is expensive. 
Security problems, including employee theft of tools and prod­
ucts, embezzlement of company funds, and selling of trade 
secrets, can often be traced to drug-dependent employees who 
need money to buy drugs.

A final cost, although one which cannot be quan­
tified, concerns the negative impact on non-using employees. 
Co-workers often find themselves in the position of covering-up 
for drug users who do not do their share or whose behavior 
poses a safety risk. Drug dealing may be observed at the 
workplace, but go unreported because reprisals are feared or 
because co-workers believe they must protect the individuals 
involved. The resentment and confusion this breeds can under­
mine morale and ultimately affect the non-users’ participation 
in the work force.

U n d e rs ta n d in g  th e  C ond ition
While the consequences of drug abuse provide the ra­

tionale for a corporate response to the problem, an understand­
ing of how the condition of chemical dependency develops is 
essential in order to structure a response.

Chemical dependence is a progressive disease — 
when left alone it does not get better or just go away, it tends to 
get worse. Denial is the critical element that perpetuates and 
feeds it. Drug abusers (including those who abuse alcohol) 
usually do not see themselves as such, and cannot self-diagnose 
their condition, call a halt to their destructive behavior, or pre­
sent themselves voluntarily for treatment.

Not only do chemically dependent individuals prac­
tice denial, but just as tragically, so do those around them. 
Parents, spouses, friends, supervisors, and co-workers want to 
believe there is no problem. They tend to “overlook" the 
behavior and to avoid the discomfort of confrontation. This 
“sin of omission” earns these people the title of "enablers” — 
they allow the destructive behavior to continue by not 
intervening.

It is important to recognize that virtually all drug 
use is contagious. The most likely way a person is introduced to 
drugs is “by a friend or loved one" and this is as true of tobacco
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smokers as it is of heroin addicts, cocaine users, marijuana 
smokers and alcohol abusers. That principle has important im- 
plicatiionn for employers because the workplace offers a natural 
setting in which the contagion can occur.

Based on these principles of chemical dependence, 
several features of an occupational approach to the problem 
emerge. First, understanding that chemical dependence is a 
progressive disease underlines the importance of early iden­
tification and intervention. The earlier the intervention, the 
more positive and less costly the outcome. Depending on how 
an office or company is organized, ways should be found to 
identify the drug user both through specific attention to poor 
work performance and work habits (e.g. absenteeism, tardiness) 
and through sensitivity to increases in accidents and other 
unacceptable incidents on the job.

Second, the denial aspect means it is ineffective for a 
company merely to wait for people to admit their problem and 
voluntarily seek treatment. By understanding the enabling role 
that those around the dependent person play, the stage can be 
set for an aggressive effort to break the cycle of denial and 
cover-up, and to help the enablers become part of the solution 
rather than contributors to the problem. In short, this means 
confronting the poor work performance and referring the 
employes to professional help. In the work force, as in the fami­
ly, "enablers” may be the single most important element in be­
ginning a successful intervention.

Lastly, the contagious nature of drug abuse means 
that if a company fails to identify individuals who are experien­
cing the problem, then the workplace inadvertently becomes an 
environment for spreading the condition to others.

Understanding chemical dependence leads inevitably 
to the conclusion that prevention, intervention, and supported 
recovery must be the foundation of any occupationally based 
program to deal with the drug abuse problem. The next step is 
to devise a framework for an employer to follow in developing 
such a program. While specific elements in each program will 
differ depending on the nature of the business, employee 
characteristics, size, number of work sites and managerial 
style, some generalizations can be made about essential 
features.

1. The company should formulate a policy about 
drug abuse that spells out why it is unacceptable 
and how it will be addressed;

2 . It should communicate that policy to employees;
3. It should encourage and support supervisors in 

the active identification and referral of problem
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workers — this is the bedrock of any successful 
program;

4. It should locate treatment and rehabilitation 
resources for its employees;

5. It should institute follow-up procedures to ensure 
that the condition is being treated and that, in­
sofar as possible, the workplace supports the 
recovery process;

6 . It should define enforceable and appropriate 
alternatives (e.g. reassignment, early retirement, 
termination, disability) for those employees who 
are unwilling or unable to successfully return to 
full functioning.

Within this framework, urine testing can be an im­
portant tool for identifying drug abusers or confirming 
suspected drug use at various stages in the employment pro­
cess. For example, urine testing can be one element in a pre­
employment screening process. Companies using this pro­
cedure report that it helps protect them from problems later on 
by weeding out many prospective employees who use drugs. In 
addition, urine testing gives job candidates and current 
employees a clear message about the organisation's position on 
employee drug use. Urine testing also can be used on a random 
basis with selected employees who hold sensitive jobs involv­
ing public safety or public trust. The purpose here is not only to 
prevent drug abuse but to identify users as early as possible so 
the public is not jeopardized because of drug-related 
impairment.

Urine testing also can be used when job performance 
problems have been observed or accidents/incidents occur 
which result in a supervisor referring an employee to 
Employee Assistance, medical or safety/security personnel for 
evaluation. In these cases, the urine test can be an important 
diagnostic tool in uncovering the source of the employee’s 
problem and indicating the direction referral should take.

If an organization carefully considers the cir­
cumstances in which urine testing will be instituted and the 
use that will be made of the results, such testing can be im­
mensely helpful in identifying users, facilitating interventions, 
supporting the recovery process, and ensuring the safety and 
security of the workplace.

The ensuing chapters discuss the legal issues sur­
rounding urine testing, what testing can and cannot do, the 
technology currently available to perform the tests, and what 
to look for when selecting a laboratory to perform urinalysis.
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I I .  T h e  L e g a l Is su e s  o f  U r in e  
T e s t in g
Robert T. Angarola, Esq.

When considering a urine screening program, many 
employers immediately ask "Is it legal?” While this is an ob­
vious concern, it is actually the wrong place to start.

Employers should first answer the question "Why 
do I want to test?" Are the employees handling heavy equip­
ment; are they running a nuclear power plant; are they bus 
drivers with responsibility for public safety; do they have ac­
cess to large amounts of money? If the employer knows at the 
outset w h y  he wants to screen for drugs, he is much more like­
ly to have a legally sound program.

The next question is “What do I do when someone 
tests positive?" Should the individual be fired on the spot? Of­
fered treatment and rehabilitative services? Reported to the 
police? An employer must plan beforehand how to deal with 
employees who are using drugs, and then structure policies 
and programs accordingly.

After the employer answers these two crucial ques­
tions, ho or she is in a position to draft a formal written com­
pany policy on substance abuse. This policy must be clearly 
communicated to and understood by all prospective and cur­
rent employees. It must be uniformly applied and consistently 
enforced. Once an employer does this, the probability of legal 
challenge to a drug screening program is substantially reduced.

There is much a company can do to protect its 
workers and itself from the dangers of drug abuse in the 
workplace — and it can do it in a fully legal way. Nevertheless, 
workers have brought lawsuits in this area and will continue to 
do so in the future. The following chapter attempts to describe 
the types of challenges being filed and — more importantly — 
ways to avoid them.

Legal challenges to urine testing have centered in 
five areas: the right to privacy, the right to be free from 
unreasonable searches, the right to due process, negligence 
law, and contract law.

R ig h t to  P r iv a c y
Private employees who argue that urine testing 

violates their constitutional right to privacy are confused about 
our system of law for two reasons. First, the U.S. Supreme 
Court has found that the right to privacy implied in the Con­
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stitution protects only against go ve rn m e n ta l intrusions.* A 
private employer’s actions, therefore, cannot violate an 
employee's constitutional right to privacy. Second, the con­
stitutional right to privacy protects a very narrow range of ac­
tivities. An individual’s persona l belief concerning those 
aspects of his life which are private and which should not be 
subjected involuntarily to intrusion by others creates a much 
larger zone than that which the Constitution le g a lly  protects. 
The constitutional right to privacy has boon held to protect in­
dividual decisions on matters such as marriage, procreation, 
childrearing and family. But the courts have specifically held 
that the constitutional right to privacy does n o t  apply to the 
use or 7 .^session of illicit substances, even in one’s own home. 
Thus, a government agency’s drug testing program for its 
employees cannot violate their constitutional right to privacy.

Freedom  fro m  Unreasonable Searches
Most lawsuits claiming that urine testing is an inva­

sion of privacy have actually been based on the fourth amend­
ment’s prohibition against unreasonable searches and seizures. 
Plaintiffs assert that urine testing intrudes so far into an 
employee’s sense of privacy that it constitutes an unreasonable 
search in violation of the Constitution.

Once again, this constitutional provision applies only 
to searches conducted by the government. A private 
employer's urine screening program cannot violate an 
employee’s right to be free from unreasonable searches and 
seizures.

Because the fourth amendment does not constrain 
private employers, they have more freedom to conduct searches 
in an effort to detect and deal with substance abuse in the com­
pany. For example, when investigations linked several tragic 
Burlington Northern train accidents to employee alcohol or 
drug abuse, the railroad unilaterally implemented a 
surveillance and search program, using dogs trained to detect 
drugs, in order to stop on-the-job alcohol and drug use. The 
union protested, arguing that the dog surveillance program was 
an unconstitutional search.

A federal court held that the search was not unconsti­
tutional because the railroad, a private company, was not 
bound by the fourth amendment. The court stated that there 
was “nothing prohibiting a private entity from requiring any 
person, including an employee, to submit to a ‘search’ by such a

♦As used here, the term "government" includes federal, state and local 
government.
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dog as a condition of entering the entity’s premises, or refusing 
entry to any person believed to be in possession of an illicit 
substance."

Indeed, government employer’s urine testing pro­
grams nearly always withstand challenges that they violate the 
fourth amendment. In a case decided in federal court this year, 
city employees who regularly worked around high voltage elec­
tric wires were terminated because their urine tests were 
positive. The terminated employees argued that the tests 
violated the fourth amendment protection against 
unreasonable search. The court agreed that the testing waf a 
search. However, since the employees in question were engaged 
in hazardous work, the court found that the testing program 
did not violate the constitution because the search was not un­
reasonable — in this case, the employer had a legitimate need to 
know that employees were using drugs.

D ue Process
The fifth and fourteenth amendments of the Con­

stitution require the government to provide a person with due 
process before depriving him "of life, liberty, or property.” This 
means that the government must engage in a fair decision­
making process before taking measures that affect an in­
dividual's basic rights. While private employers are, again, not 
bound by the constitutional guarantee of due process, wise 
private employers take into consideration the standards of 
fairness courts have demanded of government employers.

Due process arguments made against government 
urine testing programs generally claim that the tests are inac­
curate, that the results are insufficiently related to work perfor­
mance, or that the employee was punished without being af­
forded an opportunity to contest positive test results.

• Accuracy and Reliability
Courts have consistently upheld the accuracy and 

reliability of urine tests. In a case decided in federal court last 
year, city fire fighters and police officers argued that both urine 
testing and polygraph examinations (lie-detector tests) were un­
constitutionally unreliable. The court agreed that, despite the 
city’s need to maintain safe police and fire services, polygraph 
testing was unconstitutionally unreliable. But the court held 
that urine tests were so accurate that these city employees had 
no basis to challenge their constitutionality.

1 2

R e la tio n sh ip  to  W o rk  Perfo rm ance
The relationship between test results and work per­

formance presents a more difficult legal question than does the 
accuracy of the test itself. At present, positive urine test results 
prove that an individual has ingested a substance, but they can­
not prove that he or she is impaired by that substance at the 
time the specimen is given. Opponents of the tests argue that it 
is unfair to discipline employees on the basis of positive test 
results unless their employer can prove that they were actually 
impaired on-the-job. But the fact that the courts are upholding 
urine testing shows that judges and juries recognize that urine 
testing is probably the best tool we have today to spot drug 
abuse — despite its inability to prove impairment.

O p p o r tu n ity  to  C on tes t R esu lts
The due process guarantee of fair decision-making 

also means that government employers must provide workers 
with a reasonable opportunity to contest charges against them 
before they are punished. While an employer can safely rely 
upon statistics and court cases proving the accuracy of urine 
testing as an indicator of drug use, this third area is one in 
which an employee can prevail against a government employer 
who has not been careful to weigh employee rights before im­
posing discipline. (Note again that we are discussing the g o v ­
e rnm en t employer. Private employers, as noted p*«.,i0usly, 
have greater latitude in this area also.) For example, a federal 
court held that the Federal Aviation Administration violated 
due process by disposing of the urine samples the agency had 
used to justify firing several air traffic controllers for drug use. 
The court reasoned that the agency easily could have stored the 
samples. This would have afforded the tested employees a 
chance to have an independent analysis by a second laboratory. 
In failing to preserve the samples, the agency violated the 
workers’ due process rights.

On the other hand, a Chicago bus driver argued in 
another federal court that the city transit authority had denied 
him due process by failing to give him a hearing to contest 
positive urine test results before removing him from behind the 
wheel. This court held that the employee’s due process rights 
were not denied. The bus drivers’ rights had to be balanced 
against the public safety. The court held that a hearing provid­
ed after the employee was removed from his driving respon­
sibilities would satisfy due process.

Each of these two courts balanced all of the factors 
involved in the case before determining what action was ap­
propriate. The same considerations should precede a private
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employer’s decision to discipline an employee based upon 
positive test results. Good personnel practices, good public rela­
tions, and most labor contracts require that a private employee 
be given some notice of the reason for any disciplinary action 
and some opportunity to discuss that action with a superior.

N egligence L a w
Unlike the constitutional claims discussed above, 

negligence claims can be brought against the private employer 
as well as the government. Negligence actions are generally of 
three types. First, an employer mry be liable for negligence in 
hiring a substance abuser who harms another person while per­
forming his job. Second, an employer may be liable for 
negligence if he fails to conduct the drug screening procedure 
with due care. Third, an employer who maliciously spreads un­
true reports of positive test results could be sued for libel and 
slander.

• Negligent Hiring
A negligent hiring case decided in a state court last 

year involved a boy who was sexually assaulted by an intox­
icated hotel employee. The employee had previously been fired 
from his job as a dishwasher because of drinking. The hotel 
later rehired him, even though other hotel employees knew that 
he continued to drink on the job.

The appellate court found that there was enough evi­
dence for a jury to decide whether the hotel should have fore­
seen, and therefore should be held responsible for, the 
employee's behavior. It reversed the trial judge’s holding in 
favor of the hotel and ordered the case sent back to trial so that 
a jury could decide whether the hotel was responsible, and, if 
so, the sum the hotel was to pay the boy in damages. In lieu of a 
second trial, however, the hotel agreed to a settlement.

This case illustrates the importance of controlling 
substance abuse in the workplace. Employers have a duty to 
foresee the dangers presented by an impaired employee, and 
they can be held liable for substantial damages if they fail to do 
so.

Companies with a well-publicized, consistently en­
forced policy and program against emploj'ee. substance abuse 
not only will deter such abuse, but also will be better able to 
identify and deal with the substance-abusing employee before 
he causes injuries chat bring his employer into court. These 
companies will also be less likely to be he d responsible for in­
juries caused by the employee who, witho at detection, violates 
the company’s rules on substance abuse.
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N e g lig e n t T e s tin g
Employers should be aure that the laboratories they 

hire or the technicians they use to perform the tests are well- 
qualified und meet high quality control standards. The con­
trasting outcomes of two negligent testing cases, both filed by 
unsuccessful job applicants and both filed in the same 'ederal 
court, demonstrate the importance of following manufacturers' 
instructions when performing a drug test.

In the first case, two job applicants who were refused 
employment on the basis of positive urine test results sued the 
laboratory that performed the tests. Because the applicants 
had proof that the laboratory failed to follow the test manufac­
turer’s instructions to confirm all positive test results, the 
laboratory agreed to a settlement. In the second case, the test 
results had been confirmed by a second test as recommended 
by the manufacturer. The court dismissed these job applicants' 
testing claims before the case even reached trial.

To avoid charges of negligent testing, employers 
must be certain that the laboratories they use perform the tests 
correctly. If on-site testing is done using company employees 
as technicians, then the employer must ensure that these 
employees have been properly trained in test administration 
and know how to protect the chain of custody over urine 
samples. They must understand what confidentiality means 
and they must be able to maintain a storage system that pro­
tects samples from tampering, switching or misidentification.

L ib e l and  S lande r
An employer who spreads information about positive 

Lest results that later prove to be false probably will not be 
found to have committed libel or slander if his actions were ac­
cidental or merely careless. Most state laws recognize that an 
employer needs some degree of freedom to discuss employee 
matters in order to run a company. Therefore, a successful libel 
or slander suit generally requires a showing that the employer 
acted with reckless disregard for the truth or with actual malice 
toward the employee.

As the following case shows, however, it would be a 
foolish company that relied on the protections provided by such 
laws as an excuse for dealing with test results in an unaccep­
table manner. Employers should make sure that positive test 
results are confirmed and that they are not publicized beyond 
those people who absolutely need to know.

A railroad switchman sued his employer for libel and 
slander after being accused of having methadone in his urine. 
Although the company physician who administered the test
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had explained to the company that the presence of methadone 
was tentative and that further lab work would be required 
before he could draw any definite conclusions about drug use, 
the company, nevertheless, commenced disciplinary actions im­
mediately based on (hat tentative test result.

The employee then arranged for a second urine test, 
which indicated that there was a compound in his urine which 
had the characteristics of methadone, but was not in fact 
methadone or any other commonly abused drug. In spite of 
this, the company circulated a statement that the employee had 
been fired for using methadone. The switchman collected 
$150,000 for damage to his reputation, and an additional 
$50,000 in punitive damages, from the railroad.

C o n tra c t L a w
An employer who plans to institute a drug screening 

program should determine whether the plan complies with 
employment or union contracts, and renegotiate those con­
tracts if it does not. Recall the car.i, discussed earlier, in which 
the Burlington Northern Railroad unilaterally implemented a 
detector^iog surveillance program. The railroad had a safety 
rule prohibiting on-the-job use or possession of drugs or alcohol; 
employees were well aware of the rule. The railroad argued that 
use of a detector-dog search program was within its managerial 
discretion to enforce the no-alcohol, no-drugs rule.

While the court found that the railroad had not 
violated the U.S. Constitution, it still halted the program. The 
surveillance program illegally changed the employment con­
tract because it was not the result of collective bargaining in­
volving both management and the union. Even though there 
was already a no-drugs, no-alcohol rule, a program to enforce 
that rule required a revision of the contract jointly agreed L’pon 
by employer and employee.

The principles that an employer should follow in 
establishing a drug testing program have remained consistent 
since urine testing was first perfected a decade ago, and they 
have generally been sustained in court. A company that 
observes the following in implementing its substance abuse 
policy and program will in all probability avoid successful legal 
challenge:

• Demonstrate the need for drug testing in the com­
pany; document a relationship between job perfor­
mance and substance abuse.

• Develop a specific substance abuse policy and pro­
gram in consultation with all parts of the company 
that may be affected. Union representatives, oc­
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cupational health and safety personnel, security 
staff, personnel managers, legal advisors, and 
most importantly, top management must be in­
volved. Outside consultants can often help a com­
pany identify problems and adopt a workable 
policy.

• If necessary, modify employment contracts and 
union contracts to reflect the company’s sub­
stance abuse policy.

• Notify employees of the policy. Tell them in ad­
vance the penalties that will be imposed for speci­
fied violations.

• Follow through. Do not let a substance abuse pro­
gram become a "paper” policy.

• Test for substance abuse carefully. Make sure that 
persons who administer the testa and perform 
laboratory analyses are qualified to do so and that 
good analytical and chain of custody procedures 
are followed.

• Notify employees of positive test results and pro­
vide them with an opportunity to appeal disci­
plinary actions taken on the basis of those results.

• Keep test results confidential. Do not release 
positive test results until their accuracy has been 
verified by a confirmatory test and, if possible, by 
corroborating evi lence of substance abuse. Do not 
let anyone who does not need to know have the 
results.

• Consider setting up an employee assistance pro­
gram for those employees found to have substance 
abuse problems.

Judges and arbitrators increasingly are recognizing 
the costs of substance abuse in the workplace to employers, 
workers, and the economy. They will uphold measures to deal 
with the problem, including urine testing, when these are in­
stituted in a reasonable manner. Employers who follow the 
above guidelines and have answered the questions "Why do I 
want to test?” and “What do I do when someone tests 
positive?" should be able to use urine testing effectively and 
legally.



I I I .  A n a ly t ic a l M e th od s  fo r  T e s t in g

Urinalysis methods vary substantially in cost, ac­
curacy, the number of different drugs detected and the amount 
of expertise required to perform them. Understanding the 
relative advantages and disadvantages of each method will 
help employers decide which kind makes sense for their 
organization and who should perform the tests.

No matter which method is used to screen applicants 
or employees for drugs, it is generally agreed that a positive 
result should be co n firm e d  at the laboratory by a second test, 
using a different and preferably a more sensitive and specific 
method to achieve accuracy. This is an especially critical step 
when testing for drugs at the workplace because a person's 
livelihood and the company’s legal liability may be at stake.

Three major types of screening methods are current­
ly available and, depending on which type is selected, testing 
can be performed on-site at the workplace or off-site at the 
laboratory.

S creen ing  M e th o d s
The most commonly used screen ing  methods are 

th in  la y e r  c h ro m a to g ra p h y  and the two immunoassay tech­
niques: enzym e im m uno assay  and rad io im m unoassay.

T h in  la y e r ch ro m a to g ra p h y  (TLC) is the least expen­
sive method of drug urinalysis and it must be performed in a 
laboratory. Although TLC can detect a few prescription drugs 
that the immunoassay tests do not identify, it is not as sen­
sitive; that is, it won’t always detect as minute a quantity of 
drug as the immunoassay tests. Moreover, the result is more 
subjective, requiring more judgment by the technician per­
forming the test.

The TLC method involves reading a plate on which a 
drop of urine has been chemically treated to separate its 
various compounds. Drugs are identified when a dye solution 
is sprayed onto the plate causing colors to appear. The location 
of the color spots are then compared to known standards. 
Reading the plate requires a high degree of technical expertise. 
Furthermore, the dye often fades in minutes, so there is no per­
manent record of the test unless a photograph is taken.

The enzyme immunoassay (EIA) and the radioim­
munoassay (RIA) methods are slightly more expensive than 
TLC. They are designed to detect the eight major abused
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drugs or drug classes — amphetamine, barbiturates, ben­
zodiazepine, cannabinoids (marijuana), cocaine, methaqualone, 
opiates (including heroin), and phencyclidine (PCP) — but will 
not identify some of the prescription drugs picked up by the 
TLC test. However, they are slightly more sensitive and give a 
more definitive test result.

The immunoassays use antibodies to detect drugs. 
In the test mixture (reagent) designed to detect a certain drug, 
antibodies attach themselves to that drug if it is present in the 
urine. In the enzyme immunoassay method the reaction causes 
a color change which can be measured by a device called a spec­
trophotometer. In the radioimmunoassay method, a low level 
of radiation is given off which is measured by a gamma 
counter. The RIA cannot be used outside of a laboratory set­
ting because the radioactive materials require specially trained 
technicians and a licensed facility. The EIA, however, can be 
used either in the laboratory or at the workplace.

On-site, the enzyme immunoassay method is most 
commonly performed using the desk-top sized Emit Drug 
Detection System manufactured by the SYVA Company, Palo 
Alto, California. The manufacturer recommends that all 
positive results be confirmed by another method, so an outside 
laboratory is still required to perform confirmation testing.

On-site testing offers several advantages:
• Results are available very quickly for samples 

which test negative because they don’t have to be 
sent to a laboratory;

• Non-technical people can be trained to operate the 
equipment;

• On-site testing may be less expensive than 
laboratory screening.

There are also disadvantages to consider:
• Confidentiality may be harder to protect if 

testing is done in-house. There is also a greater 
threat of sample-tampering;

• The employer must maintain the equipment, keep 
a supply of chemical mixtures in cold storage, pro­
vide a secured area for the urine samples, etc.;

• The chance of error in results is greater than in a 
lab where the staff has more training, and where 
stringent quality control measures are in use.

C o n firm a tio n
Although each of the screening methods described 

can detect small amounts of drugs with a fairly high degree of 
accuracy, the manufacturers recommend a second test by an
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alternative method for all positive test results in order to 
assure the validity of the results. This is because the screening 
tests occasionally produce false readings for a variety of 
reasons including cross reactivity, that is, similarity of com­
pounds which the screening test can misread as being an 
abused drug. For example, some over-the-counter cold and diet 
medications may produce a positive amphetamine test result. 
Confirming all screened positives, as described below, will elim­
inate this problem. However, common urinary metabolites 
(e.g. Melanin and others) have been shown not to cause fake 
readings.

Although some laboratories will confirm one type of 
screening method with another (for example, TLC followed by 
EIA or RIA), it is better — and more acceptable legally — to 
use a more sophisticated technique such as gas chromatog­
raphy or gas chromatographv/mass spectrometry (GC/MS).

Gas ch ro m a to g ra p h y  (GC — sometimes called 
gas/liquid chromatography or GLC) involves heating and 
vaporizing a liquid sample while it moves through a column of 
absorbent material. Individual compounds are separated on 
this column according to their chemical and physical proper­
ties. These separated compounds appear as peaks on a graph 
and can be identified.

Although GC is sometimes used alone to perform 
confirmation tests, the best method combines it with a m ass 
spectrom eter. The two instruments together are more powerful 
than either instrument alone. The GC/MS further breaks down 
the compound molecules into electrically charged ion 
fragments. Different compounds break down into different 
fragments and like fingerprints, no two fragment patterns are 
alike. Because the GC/MS can match up these patterns to the 
known patterns of abused drugs, positive identification can be 
made. Quantification is possible with GC or GC/MS.

Although the GC/MS test is the state-of-the-art drug 
testing method currently available, it is not practical to use as a 
screening method because it is too expensive, requires very 
sophisticated equipment and must be performed by highly 
trained technicians. Therefore, it is best to use a screening 
method first to eliminate the negatives and then use the more 
definitive tests only on the positives.

T est R e su lts  O n ly  Show  Presence
It is important to understand that urine tests for 

drugs only determine whether a person has used the drug 
recently or frequently. They cannot tell with certainty just how 
recently nor the degree of impairment, if any, at the time the 
sample was taken. The amount of time a drug is detectable in
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body fluids depends on the drug used, the amount and purity of 
it, how often the person uses it, and the user’s age, weight and 
metabolism. For example marijuana constituents can show up 
in a urine test many days after the last use particularly in fre­
quent or chronic users, whereas cocaine is usually undetectable 
within two days.

False P o s itive  and N ega tive  R esu lts
No matter how accurate a testing method is, there 

will always be a certain small number of incorrect test results. 
These fall into two categories: false positives (urine specimens 
which are actually drug free), and false negatives (samples 
which do contain a drug). Good laboratories build checks and 
balances into their systems to catch such analytical errors 
before the results are reported.

A false positive is more undesirable because it can 
result in unjustified action against an individual. The possibili­
ty of false positive results from laboratory or technical error is 
greatly reduced, however, by the confirming of all positives 
with an alternate method which is more sensitive and specific. 
A good laboratory also strives to avoid false negatives, 
however, because they can allow drug users to go undetected, 
posing threats to themselves and others.

False results are not only caused by problems with 
the urinalysis itself. They may also occur if specimens are ac­
cidentally switched at the collection point or in the laboi atory, 
or if the sample is tampered with. Errors in reporting results 
may also occur. The laboratory and the employer must give at­
tention to those potential problems in order to insure accuracy 
in the urine testing program.

P assive In h a la tio n
In the case of marijuana, the question of “passive in­

halation” is sometimes raised. A person who tests positive for 
marijuana will sometimes claim he inhaled smoke from other 
users at a party or a rock concert. Recent studies suggest that 
positive test results from passive inhalation can be obtained on­
ly if the nonsmoker is confined with several smokers in very 
small quarters such as a closed car. However, the minute quan­
tity inhaled by a nonsmoker is unlikely to generate a level 
wliich would exceed the "cutoff” of the analytical methods cur­
rently in use.

C u to ffs
Cutoffs can be a confusing aspect of drug testing to 

the nontechnical purchaser of laboratory services. Laboratories 
will talk about their cutoffs or detection limits usually in
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billionths of a gram (a nanogram). The detection limit is the 
lowest amount of the drug which can be reliably detected by 
the analytical methods used by the laboratory. Below this level, 
although there may be small quantities of drug present, the 
test will be reported as negative because the technical limita­
tions of the laboratory’s procedures make a positive result 
uncertain. Cutoffs vary from one laboratory to another, based 
on their technical capabilities and the methodologies used. An 
example of screening cutoffs is provided in the table below:

(NG/ML)
RIA EIA

Amphetamines 1000 300
Barbiturates 200 300
Benzodiazepines Not Available 300
Cannabinoids (THC) 100 20 or
Cocaine 300 300
Methaqualone 750 300
Opiates 300 300
PCP 25 75

•Two choices of tes t kits are available.

There is no standard list of cutoffs for confirmation 
testing to which an employer can refer since each laboratory 
must establish it? own. But the levels used by the military 
laboratories pr- - v< le a good example. Their c o n firm a tio n  c u to ffs  
(by GC/MS) art:

THC metabolite (Marijuana) 20 ng (nanograms)
Cocaine metabolite 

(Benzolecgonine) 300 ng
Amphetamines 500 ng
Barbiturates 200 ng
Opiates 300 ng
PCP 25 ng

Note: The military uses the RIA test for screening at the manufacturer- 
recommended cutoffs. (Abuscreen®. Roche Diagnostic Systems, Nutley, N.J.)

Some laboratories will offer an employer a quantified 
test report (i.e., how much of the drug was found in the urine 
tested) rather than just a positive or negative result. Quantified 
results may be useful in providing insight into the conditions of 
use. The employer should be cautioned, however, against draw­
ing any definite conclusions about a drug user based on quanti­
ty. For example, an employee found to have 100 ng of the major 
metabolite of THC, the active ingredient of marijuana in his 
urine has not necessarily used more of the drug or used it more 
recently than someone with a reading of 50 ng. It is even possi­
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ble in rare cases for a result to be higher in quantity in the after­
noon than in the moming with no drug use in between. This is 
because the intake of body fluids can change the concentration 
of the marijuana metabolites as they are gradually secreted 
from the body.

D ru g  D e te c tio n  M e th o d s  O th e r Than U rin a lys is
Scientists are developing other drug detection 

methods to give a better sense of the relationship between test 
results and impairment. Currently, blood analysis and saliva 
tests are the most promising.

Although it is often used in hospitals, b lood ana lys is  
currently is not used as frequently as urine for routine screen­
ing in an industrial setting because samples are harder to col­
lect. A licensed technician is needed to draw blood. Further­
more, a blood test is a more invasive procedure, making 
cooperation by employees or applicants more difficult to ob­
tain.

Blood tests often are used for post-accident testing. 
For example, recently issued federal regulations will require 
train crews involved in serious accidents to submit to blood 
tests as soon as possible after the incident. However, tox­
icologists have not yet fully agreed on standard blood levels in­
dicating impairment for abused drugs. Although such levels 
have been set for alcohol as it affects driving, even those levels 
vary from state to state. Therefore, as an indicator of impair­
ment for various job functions, blood testing has its limita­
tions but can provide better evidence for possible impairment 
than urine.

T e s tin g  the  s a liva  of a marijuana user may eventual­
ly be useful in determining recent past use of that drug 
because the active ingredients in marijuana remain in saliva 
for only a few hours after the drug is smoked. However, the 
greatest impairment from marijuana probably occurs during 
the first two to three hours after smoking.

Saliva screening tests have been developed, in­
cluding a commercial kit using an RIA procedure, but they are 
not widely used, and confirmation is usually not possible 
because of the low volume of fluid. Saliva tests involve swab­
bing the mouth or expectorating into a collection cup. The 
drawbacks, however, are that collecting a sufficient volume of 
saliva for testing can be difficult, and laboratories find saliva a 
more difficult body fluid to deal with than urine.

Some employers have heard about a new method of 
drug detection involving the recording of brainwave patterns. 
The reliability of this method has not been established, 
however.
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IV .  S e le c tin g  a L a b o ra to ry

A key component of any sound drug detection pro­
gram is the laboratory performing the urinalysis. This is true 
even if the employer decides to do on-site testing since positive 
samples must be sent to a laboratory for confirmation.

Due to the critical importance of accurate results, 
both to the company and to the employee, this is not the sort of 
service which should simply be allocated to the lowest bidder. 
Therefore, although price will certainly be a consideration, 
there are many other more critical questions to be determined 
first. The following are some of the key questions to be asked:

W h at is  the  la b o ra to ry 's  te s tin g  vo lum e and
experience?
Many laboratories do not routinely perform drug 

tests or do not do them in very large volumes. The most ac­
curate results most likely come from a laboratory specifically 
set up to do drugs of abuse testing. Properly performed drug 
urinalysis requires a high degree of training (especially in the 
confirmation technologies) and these skills must be maintain­
ed through constant application. Furthermore, by having a 
relatively high volume (some experts suggest 300 or more 
tests per week) an employer can be sure the laboratory has the 
proper equipment required for testing and is not making do 
with equipment intended and/or used for other procedures. It 
is also good to check any certifications and licenses the 
laboratory holds and also to find out the laboratory director’s 
qualifications and those of the laboratory staff.

W h at methods o f screen ing and co n firm a tio n
does th e  la b o ra to ry  use?
As discussed in the previous chapter, a positive 

screening test should be followed by a confirmation test using 
a different, and preferably more sensitive, analytical method. 
It is not acceptable to perform the same test twice, although 
some laboratories do this. Many will use two different screen­
ing techniques such as a TLC test followed by EIA or RIA. 
For the greatest accuracy, however, choose a laboratory which 
confirms by GC or, even better, by GC/MS. Results from all 
forms of immunoassay plus the GC/MS have been admissible 
in court, however GC/MS confirmation is now required by such
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organizations as the Department of Defense for tests of 
military personnel.

W hich d rug s  can th e  la b o ra to ry 's  an a lys is  detect?  
Because of economic considerations, an employer 

would not test for all possible drugs but rather for the most 
prevalent drugs of abuse. These can actually vary depending 
upon the particular region of the country in which the 
employer is located. The most common list used for employ­
ment screening includes cannabinoids (marijuana), cocaine, 
benzodiazepines (e.g. diazepam), opiates (e.g. heroin), bar­
biturates, phencyclidine (PCP), amphetamines, and metha- 
qualone (Quaaludes). Of these, barbiturates, benzodiazepines, 
and codeine (an opiate), are legitimate therapeutic drugs. 
Therefore, a test subject should be asked about any medica­
tions he or she may have taken recently.

W hat k in d  o f  q u a lity  co n tro l p ro g ra m  does the  
la b o ra to ry  have, an d  is  i t  p a r t ic ip a t in g  in  an y  
ou ts ide  p ro f ic ie n c y  p rog ram s?
The laboratory’s internal quality control program 

should include blind samples. Blind urine samples are prepared 
in advance and either contain a specific amount of one or more 
of the drugs being screened or are known to be drug-free. These 
samples are sent through the system along with real samples 
to check for both equipment and operator error. As an added 
precaution, the employer may want to send the laboratory 
blind samples as well. These can be all negative urines, or a 
single urine divided in two and given a false name to see if the 
same result comes back on both. If the laboratory participates 
in outside quality control programs, either state or federal, 
this provides additional assurance of quality testing.

W h at cha in o f  cu s to d y  procedures and/or 
do cum en ta tion  does the  la b o ra to ry  have?
Without proper handling of a specimen so that the 

sample results can be traced back to the proper individual, the 
tests will be worthless. It is necessary to examine what 
methods the laboratory employs for keeping samples from get­
ting mixed up during the various analytical procedures and the 
final result reporting. Also, the laboratory should provide 
chain-of-custody documentation if the company is going to use 
the test results to take action (such as dismissal of an 
employee) which could end up in litigation. The documentation 
shows a paper trail of the custody of the sample at all times. If
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the results are used only for referring employees to treatment 
programs, such documentation may not be necessary.

It is important to remember that chain of custody 
actually begins at the point where the urine is voided. While 
nothing short of witnessing the urine can guarantee the in­
tegrity of the sample, there are some steps that can be taken to 
minimize opportunities for falsifying or tampering with the 
urine sample. For example, employees should be asked to 
remove bulky clothing such as jackets or coats prior to voiding 
because they might conceal a urine sample that has been 
prepared in advance. As an added precaution, samples should 
be checked after voiding to make sure they are warm. 
Adulterated urines or samples where shampoo or other 
substances have been substituted for urine will be detected by 
the laboratory in most cases.

W h a t k in d  o f  sam ple  h a n d lin g  assistance does th e  
la b o ra to iy  p ro v id e ?
Some laboratories furnish the company with urine 

collection bottles, seals, shipping containers, etc. and chain-of- 
custody forms which are filled out at the collection point. 
Employers should ask how the samples are to be shipped and 
who pays for this. Some laboratories provide their own courier 
service. Others use commercial carriers such as Federal Ex­
press, UPS, etc. (Samples need not be refrigerated en route, 
but should be shipped as soon as possible after collection to 
prevent sample deterioration.)

W hat p ro v is io n s  does the  la b o ra to ry  have fo r  
sam ple  re te n tio n ?
Because of the potential for legal challenge of test 

results, > he laboratory should have the capacity to store frozen 
urine specimens for a considerable period of time. Only a small 
portion of each urine sample is used for the drug analysis, but 
the rest should be retained in its original container until the 
results have been determined. Negative samples need not be 
stored very long, but some experts suggest positive urines be 
kept six months to a year to allow time for retests if litigation 
is pursued.

W h a t k in d  o f  s u p p o rt can the  la b o ra to ry  p ro v id e  i f  
le g a l ac tion  is  b ro u g h t aga in s t th e  em ployer?  
Although a company’s urine testing program should 

be designed to avoid the potential for litigation, there is still 
the possibility of lawsuits, or union grievances being filed. If 
test results are challenged, the laboratory should be willing to

26

provide an expert witness to discuss the custody and analysis 
of that sample. It is a good idea to ask also about the 
laboratoiy's past experience in this area, for example, how 
often its experts have testified and in what types of legal pro­
ceedings.

W hat is  th e  la b o ra to ry 's  tu rn a ro u n d  tim e?
Since a company's actions will be determined by the 

test results, the longer it takes to get them, the more costly the 
inability to take action becomes. For example, sometimes after 
an incident where drug use is suspected, an employee is given 
paid leave until test results are obtained. In such cases, rapid 
turnaround time can be critical. It may be less so in drug tests 
performed on applicants. Generally, a laboratory can report 
negative results quickly, in 24-48 hours. The important ques­
tion to ask is how long it takes for confirmed positive results. 
It would not be unreasonable to expect such results within 
three or four days.

H o w  does the la b o ra to ry  re p o rt resu lts?
It is a good policy to avoid telephone reports. Some 

laboratories give phone results and follow up with hard copy 
reports mailed later. The problem with this system is the 
potential for inaccurate verbal reports, especially on large 
numbers of samples, as well as the risk of endangering con­
fidentiality. The ideal system it; to use a speedy method such 
as telex, telefax or electronic mail to provide hard copies in the 
first place.

H o w  good  is  the  la b o ra to iy 's  secu rity?
The employer will want to make sure that urine 

samples are protected from tampering. Therefore, it is wise to 
check on the laboratory’s security procedures and methods of 
controlling access. Alarm systems to protect against in­
truders, and sprinkler systems to minimize fire damage to 
samples or records are also important features.

W h a t does the  la b o ra to ry  charge?
The key factor affecting price will be which 

analytical methods the laboratory uses for screening and con­
firmation. The more sophisticated the method, the more expen­
sive it will be. The employer should also understand if the per- 
sample price includes both screening and confirmation or if 
these tests are priced separately. The number of drugs 
detected will also affect the price. The employer should also 
ask about any additional charges, for example, the cost of ex­
pert testimony if a drug test results in litigation.
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Urinalysis can be used prospectively to identify 
drug users before job impairment occurs and retrospectively to 
link poor work performance to probable cause. In thinking 
about when urine tests are given, employers should consider 
which results are most appropriate for their particular 
organization.

P rospe c tive  T e s tin g
The work performed by some organizations — the 

Armed Forces, air traffic control, mass transit — requires their 
employees to be in a constant state of readiness or functioning 
at peak level throughout the work shift. For reasons of public 
safety and security, the critical skills of some employees can­
not be compromised. In these cases, employers may need to 
know about sources of potential employee impairment before 
they are manifested in performance decrements.

The most effective way to identify drug use before a 
work problem develops is to give urine tests randomly and 
without prior announcement. Em ployes should be told about 
the random testing policy in advance and should know what 
the consequences of a confirmed, positive test are.

The United States Navy provides a dramatic exam­
ple of how effective prospective testing can be as a deterrent to 
drug abuse. In 1980, a Defense Department Survey showed 
that 48 percent of junior enlisted sailors used drugs. After ex­
tensive random testing, the number dropped to 21 percent in
1982. Today, the estimate is below 10 percent.

R e trospe c tive  T e s tin g
Many organizations with less sensitive missions 

prefer to use urine tests retrospectively, after an accident or in­
cident on-the-job to establish probable cause. Similarly, if an 
employee's job performance declines, or if patterns of 
absences, tardiness, or excessive use of sick leave are noted, 
retrospective urine tests are used to refute or confirm drug use 
as a possible explanation for the behavior. Depending on the 
test outcome, it also can provide the impetus for a treatment 
referral and involvement of a company's Employee Assistance 
Program, if one is available.

In some organizations, urine tests for drugs are 
given routinely during annual physicals, or as part of a posi­
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tion auditing or promotion process, shift reinstatement or job 
application procedures. Although some drug users will escape 
detection because the urine test schedule is known in advance 
and they can plan to abstain during that period, others will be 
identified and subsequently confronted with the action 
prescribed by the organization. Again, depending on the or­
ganization’s policy, an employee may have to receive treat­
ment or to face termination, may be temporarily reassigned 
until recovery is stabilized, or may lose the position. Here 
again, the major objective is deterrence.

Employees know they wJl be tested for drugs on a 
reguls” '■>aciis and will face specified consequences if drugs are 
detc-' •.. They have to determine whether their drug use is 
worth the risk. Results from the large-scale military programs 
mentioned earlier indicate that the majority will decide it is 
not.

Urinalysis can be a valuable asset in coping with the 
problem of drug use in the workplace. But to make it work ef­
fectively, organizations should carefully investigate the op­
tions available to ensure that the method selected fits a com­
pany's particular style of operation. Just as important, any 
organization opting for urinalysis likewise should ensure that 
policies and procedures for handling testing have been com­
pletely developed and communicated to employees prior to 
beginning the program.
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Special Report

Peter B.Bensinger

I f  you have 
a drug abuse problem  
at your workplace, 

don't sweep it 
under the rug; 
i f  you think 
you haven't, 
you had better 
make sure

.ru»» »ai» / t f~n i

Drugs 
in the 
workplace

When men began wearing 
lunger ha ir un the streets it was un ly  a 
short tim e before neck-length locks 
appeared on the factory floor. The 
same phenomenon is true fo r drugs. 
Here an expert un the subject 
describes the rise in drug use in the 
nation , the inevitab le rise in use that 
fo llow ed  in the workplace, and its 
effects. He lists steps that a concerned 
management can take to dea l w ith the 
drug p rob lem , from  establishing and  
enforcing a strong company po licy to 
m aintain ing a good re lationsh ip w ith  
the lo c a l police. The most im portan t 
part o f the program, however, is a t t i ­
tude. Management needs to see the 
drug abuse prob lem  not on ly  as d an ­
gerous and illegal, but as something 
it must address.

Mr. Bensinger served as a d ­
m in istra to r o f the U.S. Drug Enforce­
ment Adm inistration from  1976 to 
1981. Before that he was director o f 
Corrections fo r the S ta le o f I llin o is  
and executive d irector o f the Chicago 
Crim e Comm ission. He is presi­
dent o f Bensmger, Dupont &' Associ­
ates, a consulting firm  m Chicago.

□  In Louisiana, trained dogs 
sniff at an oil company's helicopter 
pads.

□  In California's Silicon Valley,
cocaine dries in computer plants' 
microwave ovens.

□  In the Chicago Board of
Trade Building, brokers sell cocaine.

□  At a Virginia nuclear power
plant, security officers are dismissed 
for off-duty use of marijuana.

□  In the Department of Justice
mailroom, employees are arrested for 
the use and sale of illicit drugs.

These are not research proj­
ects for the Department of Commerce 
nor are they scripts for a TV Sunday 
night special. These events actually 
took place, and they are not uncom­
mon. From the mailroom of the Justice 
Department to auto assembly plants, 
the community problems have found 
their way into the workplace. The use 
of drugs in the workplace is a serious 
and growing problem reflecting a 
nationj 1 trend; but it is one that busi­
ness generally ignores. The problem's 
total dimensions are difficult to o’-an-

tify, but one aspect of it-cost to 
busincss-has been estimated. In 1981, 
drug use among a civilian work force of 
some 108 million may have cost 
employers 5 16.4 billion.1

But management's concern 
with drugs in the workplace should not 
begin and end with profit-and-loss 
statements. Other major responsibili­
ties also are at stake: because each 
business is part of a larger community 
that does not tolerate drug abuse, its 
support of community standards is 
critically necessary. Moreover, in our 
complex society, the operation of 
practically any enterprise-from the 
small dry cleaning establishment on a 
street comer to the largest multina­
tional of the Fortune "500"-affects 
public health and safety in some way. 
Some managers might argue that drug 
abuse is a matter for law enforcement 
not management. They would be 
wrong. Transportation systems and 
hospitals are stringently regulated, yet 
abuse occurs. And while law enforce­
ment may help ensure health and 
safety in communities and business 
operations, it cannot guarantee it. Law 
enforcers are only the public's agent) 
they cannot and should not set the 
standards. This responsibility lies in 
part with business managers.

Drug abuse by the operator 
of a public motor vehicle or by a sur­
geon would have obvious bad conse­
quences, and instances of such drug use 
that have caused serious trouble have 
been documented. But transportation 
systems and hospitals are not the only 
workplaces where drug abuses occur.

The use of drugs in the work­
place is not a remote or isolated phe­
nomenon. Rather, it reflects national 
drug use patterns and trends. In this 
article the most recent statistics and 
projections of U.S. drug use generally 
set the stage for a look at drug use in 
the workplace and some policies busi­
ness can adopt to deal with it.

How bad is it?

During recent years the 
amount of heroin available in the 
United States has decreased, as have

Editor s note; A ll footnotes w e lifted at the 
end of the article.
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he number of addicts, emergency 
oom episodes, and overdose deaths.
This positive development is a const- 
lucncc of determined domestic 
-nforcement efforts, rehabilitation pro- 
pains, and successful diplomatic ncgo- 
laiions tu limit the supply of heroin at 
ts sources, primarily in Mexico and 
Turkey.

This successful cffurt in 
cgard to heroin has nut been matched 
with similar success where other 
Jrugs, mainly mari|uana and cocaine, 
ire concerned. The available supply of 
:hese two drugs has increased draman- 
-ally. Marijuana is grown in every state 
it's one of California's biggest crops) 
and in one overseas area alone, the 
Cuaiira Peninsula ot Colombia,
100,000 acres of marijuana are under 
cultivation Cocaine, nude from coca 
leaves grown in Bolivia, Colombia, and 
Peru, floods the United States; an ille­
gal retail market operates here with 
annual revenues of over $30 billion.1

Hetom, mariiuana, and 
cocaine are not the only problem sub­
stances Within any 30-day period, 
some 7 million people abuse stimu­
lants (amphetamines), barbiturates 
iphenobarbitol, seeonal), or tranquiliz­
ers (Valium, Librium) Even when pre­
scribed. such substances can easily be 
abu sed .

Surveys such as those com­
missioned by the National Institute tur 
Drug Abuse tell us that high scfwol 
seniors are not using as much man- 
ituna as they did once.* Still, one out ul 
two graduating semots admits to sonic 
use, while one out of three acknowl­
edges use within the previous 30 days.

In 197y, 35% of young jdults 
surveyed between the ages of Id anJ 25 
had used mariiuana within the juc- 
vious 30 days In 1976, the number was 
25%.The use of cocaine among the 
saine group was alarmingly higher - 
9.3% had used it within the previous 
30 days, comparcu with 2% in 1976.*

More than 25 million Ameri­
cans use marijuana, some 50% ot users 
ate between the agesoi Id and 25. 
Therefore a large proportion of the pop­
ulation segment that nukes up much 
ot America’s work fotce has an inci­
dence of regular illegal drug use - which 
accounts in pjrt for the doubling ot 
referrals by industry to federal drug 
jirogmms between 1977 and 1979 
How un corporate executives deal 
with this problem?

Controlling drugs at work

Reliance only on law en­
forcement to control drug trailie is 
not a realistic option. Indeed, in terms 
ot personnel resources, in 1982 the fed­
eral government has 10% fewer cus­
toms, FBI, and drug enforcement agents 
than it did in 1975, and further man­
power reduction is likely

The prospect at local levels 
is much the same. Thus the burden of 
dealing with workplace drug use, on 
the increase, (alls more and more 
on the atfeeted enterprises themselves. 
Here are some suggestions lot control­
ling drug use at work that are based un 
experiences ol companies that have 
started to tackle the problem.

Establish and communicate 
a clear policy oil drug use. A company 
must do more than merely state chat it 
does not condone drug use, and that an 
employee possessing or taking an ille­
gal drug may be dismissed, disciplined, 
or turned over to law enforcement 
authorities. Management should see 
that employees understand the health 
and safety risks caused by drugs and 
the danger posed in the workplace by 
drug abuse. It has to explain that it is 
determined to obey the law, and that in 
su doing it may take internal disciplin­
ary action as well as call on law 
eulnrcement agencies. It needs to spell 
out the company drug policy dearly 
jod specilicjlly so thjt employees 
know exactly where they sund.

Does management forhid 
drug use only on the |oh, and posses­
sion and sale only on company prop­
erty? What about parking lots? What 
about oll-the-iob drug use? What if an 
employee is arrested tor a drugollciisc 
oif the job? It the company decides to 
lake action, docs it do so on the basis ot 
the arrest or does it wait until there has 
been a trial disposition? What if the 
case is dropped, even though there is 
clear evidence ol drug possession or 
use? A number ol companies issue 
press siaiemeius concerning drug abuse 
and send letters to all employees de­
tailing their policies Commonwealth 
Edison Company went even futther 
and launched a comprehensive drug 
awareness program providing health 
and safety infoimation on drugs at 
meetings where the company drug

policy was explained. Special training 
was provided to supervisors focusing on 
|ob performance, changes in employee 
behavior, and fitness for duty. If they 
found reasons to question an em­
ployee's fitness to work, they could 
requite a medical examination, includ­
ing a urine test. Law enforcement 
liaison was mcieased as well. The 
Commonwealth Edison policy is worth 
noting

"1 The illegal use, sale, or pos­
session of narcotics, drugs, or con­
trolled substances while on the job or 
on company property is a dischargeable 
offense. Any illegal substances will be 
turned over to the appropriate law 
enforcement agency and may result in 
criminal prosecution.

"2 Off-the-job illegal drug use 
which could adversely affect an 
employee’s job performance or which 
could jeopardize the safety of other 
employees, the public, or company 
equipment is proper cause for adminis­
trative or discipline ry action up to, and 
including, termination of 
employment.

"3 Employees who are arrested 
lor otf-che-|ub drug activity may be 
considered to he in violation of this 
jxrliey. In deciding what action to take, 
management will take into consider­
ation the nature of the charges, the 
employee's present |ob assignment, the 
employee's rccmd with the company, 
and other factors relative to the impact 
ot the employee's arrest upon the con­
duct ol company business.

"4 Some of the drugs which arc-
illegal under tcderal, state, or local laws 
include, among others, mariiuana, her­
oin, hashish, cocaine, hallucinogens, 
and depressants and stimulants not 
prescribed for ci; rrent personal treat­
ment by an aci edited physician.

"5 Empl yees und<rtgoing pre­
scribed medical treatment with a con­
trolled substance should report this 
treatment to their supervisor or the 
company medical department.The use 
of controlled substances as part of a 
prescribed medical treatment program 
is luturally not grounds for disciplin­
ary action, although it is important for 
the company to know such use is 
occurring."



An impurunt legal questiun 
lb relevant lie re Can a company or pub- 
lie jgency rel use to employ Jrug users, 
even though they may be in a buna tide 
treatment program- The answer is 
it can.'The U S Supreme Court has 
upheld the New York City Transit Au­
thority's workplace drug pulley 
which excludes Irom employment any­
one using narcotics, even though he or 
she may he in a rehabilitation program 
such as methadone maintenance. The 
Supreme Court ruled that such exclu­
sion is constnutional-that the tcderal 
courts cannot intervene in a policy de­
cision by an employer to rcluse tu hire 
sumeuiie whose drug problem may 
impair perlonnance or threaten safety 
or property.*

Be sure tu reinlurcc the 
pulicy. Will ihe company stick by its 
policy, or will supervisors who entorce 
it iind they are m disfavor with top nun- 
axenient because thetr actions result in 
employee grievances and unfavorable 
employee relations jud publicity!

These are not easy matters 
to deal with Establishing a policy is 
one thing, enforcing it is juotlicr. Inter­
nal reaction may actually discourage 
policy ciilurcc-incnt. Some managcis let 
it be understood in subtle wjys that 
they would prefer to avoid the prob­
lem, they do not look kindly on per­
sonnel actions and grievances or want 
industrial relations and security people 
involved in the operation ol their 
departments.

A company cannot have a 
credible drug policy and apply it con­
sistently it us higher echelons do not 
hack supervisors 01 rl they try to avoid 
administrative entanglements The 
true test ol a company's drug use policy 
occurs in this area ll it is unwilling to 
cope with grievances and some dis­
gruntled employees, tl it refuses to 
involve law enforcement and other 
agencies in drug abuse problems, its 
policy will tail to be consistent and 
pievention-oricntcd.

Shell Oil has a variety of 
installations- refineries, drilling and 
ptoduction rigs, and distribution opera­
tions-and operates a number ot off­
shore drilling and production platlonns 
in ihe Cull ot Mexico Crews who jre 
helicoptered or ferried by boat to these 
rigs Irom several |ump-oll locations 
spend 7 to U days on (he platforms 
beiore returning to the mainland With

so

only facilities such as mess halls, sleep­
ing accommodations, and other service 
areas on the platforms, tunc spent on 
them is a Spartan existence in confined 
quarters Obviously, there is no family 
or active social life.

Shell Oil supervisors sus­
pected that wotkers were bringing mar­
ijuana out to the rigs and smoking it 
there. Riohjrd LaFaver, the company's 
staff security supervisor in Houston, 
spcllcJ uurthe company's drug |>olicy 
to employees and put them on notice 
that compliance was a condition of 
employment on the offshore rigs. If an 
employee objected to either the rule or 
its enforcement, (he company kept 
linn or her oil the ng. The company 
determined that using illegal drugs 
would be cause for dismissal, and stat­
ed that policy in published workplace 
rules posted troth on the drilling rigs 
and at the jump-olt locations: firearms, 
illcgjl drugs, and intoxicating be1 :r- 
agcs are mu permuted on company 
property; possession or use ol them 
will result in disciplinary action that 
can include dismissal. Further, em­
ployees and vehicles cn route to the rigs 
are liable to search.

The measures Shell Oil 
ukes to dilutee its policy arc exten­
sive For one thing, it conducts random 
searches ol employees on the days 
ctews from the rigs go on and oil duty. 
At Ikloths at the |ump-oli locations, a 
security representative, an employee 
relations repiescmative, and an operat­
ing officer from the offshore ng con­
duct the searches. Workers are asked 
to empty their pockets and to allow 
their suitcases to be examined. Shell 
Oil also conducts spot searches on the 
rigs themselves. These inspections are 
made by privaie security agencies 
which use canine units. Other proce­
dures tlut Shell Oil employs include 
pljcmg undercover people in the work 
force to discover and obtain evidence of 
on-the-iob use.

It is understandable (hat 
Shell Oil goes tu such lengths to 
enforce its workplace rules.The com­
pany wants to make sure employees 
and contractors realize that the work 
un the ngs is loo important to be taken 
lor granted. These searches exceed 
w hat may be required in most indus­
trial settings.

but companies must inspect 
then premises. The purpose of inspec­
tions is not merely to discover and
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seize contraband, but to show that 
company policies hjvc teeth and that 
management is willing to invest time 
and money to ensure that they are 
enforced. A company can also reinforce 
its drug policy by stressing it in 
initial employee interviews, orienta­
tion sessions for new employees, safety 
manual and workplace rules, industrial 
relations manuals and personnel bro­
chures, and during in-service training 
programs and seminars for existing 
personnel.

Finally, company drug use 
policies should be consistent with 
other company practices. Where, for 
instance, termination for drug abuse is 
not listed under "Terminations" in a 
personnel manual, but is mentioned 
under "Drugs," employees may be 
unclear as to management's 
intentions.*

Provide education and accu­
rate information about drugs. As part
of employee orientation, management 
shuuld offer awareness programs th2t 
deal with the legal, physical, psycho­
logical, and symptomatic conse­
quences of drug use. How do drugs 
affect behavior and coordination! What 
are the legal penalties for possession 
and use! How will using a drug affect 
workplace performance on an assem­
bly line, driving a forklift truck, or deal­
ing with a customer?

Companies should stress the 
importance to first-line supervisors of 
ensuring that their employees are fit 
for duty. To understand their compa­
ny's drug policy and enforce it, supervi­
sors must believe in the policy and 
understand the seriousness of drug 
abuse. Their job is not to diagnose drug 
dependency, but to spot changes in 
behavior and to be aware of the warn­
ing signs of absenteeism, accidents, 
operational enors, and emotional out­
bursts. Rather tĥ n dealing with the 
problem abstractly or tentatively, man­
agement needs to confront the reality 
that some employees arc abusing 
drugs.

Ford Motor Company's cor­
porate coordinator for employee health 
services, Thomas E. McGraff, describes 
the company’s efforts to educate its 
employees as an investment in the 
future. Their purpose is to promote 
early identification as well as provide 
appropriate treatment. Ford and UAW 
(Continued on page 54]
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have local manjgcmentunion iccov- 
ciy committi'c* horJ publicizes its 
assistance pr«»>;rani by mailing inlur- 
m.iiiui) in all employees amJ by distrib­
uting p u b  I Lib throughout planib. Ford 
also putb nut a detailed brochure advis­
ing employees that requests lot diagnu- 
bib and ucauneni.will nut icupardize 
their |ub beeumy and promotional 
upportunmeb and (hat medical recurdb 
will be kept confidential The company 
providcb treatment lacilitieb, including 
demxilication units and acccbb to out- 
patient elillieb, hospitals. and group 
theiajiy bCbbiuitb.

But Ford, like must nunuiac- 
turerb, can go only mi tar with rebpect 
to rehabilitative hcrviccb thug c-mscd 
perlormancc inadequacy or disruptive 
belia >mr continues to be giuunds lui 
traitbler, reassignment, and even 
discharge.

Many young employees rou­
tinely use mariiuana and believe that 
"recreational" use ol the drug on their 
own time is a purely personal matter. A 
company may have rules discouraging 
such use, but employees otten scorn 
the reasons lor them They believe that 
such rules exist only lor cosmetic pub­
lic relations, to appease stockholders 
and old-line management. Young 
employees also archly observe that the 
rule makers otten consume alcohol and 
thus are in no positiun to lay dow n 
rules about drug use

This young employee group 
must grasp the dillerent oll-duty risks 
of using diugs versus those ol using 
alcuhul:,

l'i Mariiuana's THC remains in 
the bloodstream lor several days, even 
weeks, while alcuhol is usually elimi­
nated within 12 hours

11 Neither alcohol nor drugs 
are acceptable workplace substances. 
Alcohol is legal, however, while |H>sscs- 
s i o i i  ol any amount ol mariiuana vio­
lates luitli lederal and slate laws.

n  Alcoholic beverages contain 
lar tewer dangerous chemicals than 
mariiuana, which contains -mu-somc 
ol these have only immediate and liaii- 
sitory ellects but others hase long- 
lasting consequences

Any educative program 
should present in detail the National 
I hghway Safety Commission s Imd- 
mgs relating vehicle accidents to drug 
and alcohol use. Briefly, the commis­

sion found the correlation to drug use 
tu be quite high, higher than users are 
generally aw are of or will r .adily 
admit. However, emphasis on the haz­
ards ot drugs should not downgrade the 
problem ol alcohol Both substances 
arc killers on and oil the |ob. Drug 
awareness and cnlorcement should not 
reduce the company's concern with 
respect to alcohol abuse.

An employee drug awareness 
program should end with a completely 
candid question and answer period, in 
which employees can ticely ask ques­
tions an ! oiler their opinions, and 
management can discuss any mis­
conceptions.

Anticipate the problem, do 
not be surprised by it. Dtug problems 
loo olten catch managers by surprise, 
and public relations othcers-and 
occasionally chief executive officcrs- 
can find themselves scrambling for 
answers to probing questions from the 
media. One way managers can prepare 
themselves is tu search for drugs on the 
premises helore they ate found by oth­
ers. Where are drugs most likely to be 
used;' Where are they most likely to be 
sold? What security steps can reduce 
these threats?

Unions generally look to 
management to prevent Jrugs from 
coining into the plant, but tradition­
ally, management is reluctant to under­
take the expense of surveillance 
equipment, extra guard services, and 
piotcclive procedures such as video 
cameras and security people in the 
work force. As we've seen, signs and 
threats mean little unless they are 
followed up.

The procedures commonly 
used in mternatiunal airports serve as 
one relerence lor managers wondering 
how tu detect drugs in their offices and 
lactones. Signs inform the public that 
hiingmg m contraband, narcotics, or 
tiicaims is a lederal olfensc, punishable 
by imprisonment. Customs officials 
inspect baggage, and passengers are 
put oil notice that they and their bag­
gage .lie subiccl tu search. Of equal 
importance, inspectors are trained in 
what to look lor in terms of behavior. 
While the same procedures may not 
be possible or appropriate at many 
workplace settings, it is important to 
convey the impression that inspec­
tion is not only possible but also 
happens.

Typical factory problem 
areas .nclude:

Locker and changing rooms.

Parking lots.

Shipping, receiving, and 
mailroom areas.

Nearby taverns where 
employees often discuss 
company gossip, including 
the use of drugs, and where 
exchange or use of drugs 
may take place.

Many companies, such as 
Virginia Electric &. Power Company, 
require that all new employees sign a 
statement to the effect that they under­
stand the company's policy on drugs 
and accept it as a condition of employ­
ment. If a company articulates its pol­
icy, enforces it, and has good relation­
ships with both employees and local 
security and law enforcement agencies, 
it makes clear that it is dealing with a 
serious problem in a competent, profes­
sional way. Thus the company and its 
employees are less likely to be faced 
with a sudden, embarrassing surprise.

Maintain a good relationship 
with the police. What kind of liaison 
with the law should a Company seek? 
How much can and will local police 
du? What won't they do? Now that 
most local law enforcement agencies 
have fallen on lean times and may have 
too few officers to visit plants, conduct 
seminars, or respond to drug use and 
sale situations, where can a company 
turn for help?

At Compugraphic Corpora­
tion, a manufacturer of phototypeset­
ting equipment in Wilmington, 
Massachusetts, supervisors noticed 
evidence of drugs. The company then 
hired an outside security firm to make 
an undercover investigation which 
confirmed that drugs were being con­
sumed and sold in the plants. Compu­
graphic then went to the local police 
department which arranged for police 
officers to be brought in on an off-duty 
basis. The company provided money 
for tire undercover agents' drug pur­
chases, travel expenses, and overtime 
pay. The Compugraphic case is note­
worthy for three reasons: (1) supervi­
sors observed the symptoms of drug
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THIS YEAR.
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use, (2| management did not hesitate to 
get outside help to learn the extent of 
the problem, and (3) the company 
brought in the local police and paid 
overtime costs and other expenses.

Shrinking of their budgets 
has made police departments reluctant 
to assign officers for long periods of 
undercover work m private situations 
for which they have to pay overtime 
costs as well as other expenses.

Although companies should 
look first to their own security offices 
(or guidance, generally these offices' 
resources arc limited, their staffs lack 
training, and they can hardly work 
anonymously. Increasingly managers 
look outside for undercover investiga­
tions as well as for assistance and train­
ing professional seminars, and 
workplace analysis.

Company management 
should go out of its way to maintain 
contact with law enforcement agencies 
and should make sure that relations 
with local police are strong. Too often, 
managers want to avoid the publicity 
ot an arrest, which they think will 
place them’in an unfavorable light in 
the community. For this reason and for 
lear that police involvement means 
admitting that a serious problem 
exists, company officers are sometimes 
reluctant to bring in local police even 
when illegal drugs are found on com­
pany property.

Regardless of its fears, how­
ever, management cannot ignore the 
law or risk covering up cnminal activ­
ity. For one thing, a cover-up consti­
tutes an obstruction of justice. Also, 
drug rings in plants or offices do not 
remain secret long.

Word travels fast among 
informants, dealers, undercover agents, 
and users. When a drug operation is 
broken and becomes news, the com­
pany involved is in a much better posi­
tion if published accounts refer to a 
loint investigation in which the com­
pany played an important part. Good 
police-company liaison is essential to 
such an outcome.

Finally, and 1 cannot stress 
* • point too heavily, having an

ployec unfit for duty is potentially 
-ngcrous around machinery and obvi­

ously should be avoided, but keeping 
an employee who has brought drugs to 
the 10b is not merely troublesome. 
Such people are involved in illegal 
|Continued on page 60|
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ac t iv i ty :  a n y o n e  t r a l l i c k m g  in  p a n y  s e c u r i ty  coverage
d r u g s - I r o m  p ro d u c t io n ,  tu  d i s t n b u -  need s .
H ull ,  l u  r e t  j i I s a l e s ,  a i l  J  t o  u s e  -  r i s k s

d isco very  a n d  legal c o n s e q u e n c e s  a t  O f f -d u ty  po lice  o ff icers
eac h  s te p  A w e l l -a d v ise d  c o m p a n y  ava i lab le  th r o u g h  local law  en lo rce -
p lays  it sale, m a k i n g  a b s o lu te ly  c e r t a in  m e a t  agen c ie s  o f t e n  can  h j n d l e  su ch
th a i  at no p o in t  J o e s  it c o n d o n e  or e v e n  a s s ig n m e n t s  p ro fe ss io n a l ly  an d  w i th
appear  tu  c o n d o n e  (h is  il legal ac tiv ity .  g cn c ia l ly  e x c e l l e n t  re su l ts .

60 Harvard Business Review

Don't attempt to deal with
ih e  p rob lem  on  y o u r  o w n ;  se e k  e x p e r i ­
en ced  p ro fess io n a l  adv ice .  T r a d i t io n ­
ally, d e te c t iv e  a n d  g u a rd  l i n n s  have  
p rov ided  u n d e rc o v e r  s e rv ice s  to  
c o m p a n ie s  for a v a r ie ty  ut pur|voses, 
in c lu d in g  a s s ig n in g  u n d e r c o v e r  j g e n t s  
M d c t c i i n m c  th e  e x t e n t  ol w o rk p la c e  
d ru g  use.

T h e  l . i p i n u n  K c / h h i .  a pru- 
tcc t iv v  s e c u r i ty  ag en cy  n e w s le t te r ,  
leu - i i i ly  d e sc r ib e d  a n  i n s t r u c t iv e  ease.
I h e  in a i ia g e m e n l  ol a c o m m u n i t y  h o s ­
pital su s p e c te d  (h a i  e m p lo y e e s  w ere  
s te a l in g  and  se l l in g  h o s p i ta l  s u p p l ie s  
and  e q u ip m e n t ,  j s  w ell as  se l l in g  an d  
u s in g  d rugs  o n  h o s p i ta l  p r e m is e s .  A 
se c u r i ty  l i n n  w a s  l in e d  a n d  t w o o f  its 
u n d e rco v e r  a g e n t s  d is c o v e re d  th a t  s u p ­
p lies  rang ing  Iro m  to i l e t  a i n e l e s  (o 
d o c to r s ' s c r u b  s u i t s  were- b e in g  s to len .  
T h e y  a lso  d is co v e red  rh a t  th e  h o sp i ta l  
p h a im a c y  w a s  an  easy  m a r k  lo r on - i l ic -  
|oli d rug  u se rs  J i id  se l le rs ,  i t ia t  ho sp i ta l  
se cu r i ty  g u a rd s  w ere  lax, a n d  ih a t  
p a t ie n t  c.irc w as  s u l t e r m g  W i th in  
w eeks ,  ho sp i ta l  m a n a g e m e n t  had  
d e te r m in e d  the- e x te n t  ol the- p ro b le m s  
and  begun  to  correc  t th e m .

M a n a g e r s  m ay  th i n k  th ey  
can  h a n d le  a d ru g  p ro b le m  th e m s e lv e s ,  
hu t there  are im p o r t a n t  i c j s o n s  tor 
u s in g  ou ts id e  r e s o u ie e s

1 M o s t  o rg a n iz a t io n s  la ck  
good u n d e rc o v e r  in v e s t ig a ­
t io n  capabil i ty .

1 O u t s i d e  in v e s t ig a to r s  are 
a n o n y m o u s .

3 T ra ine d  d e te c t iv e s  c an  m o re  
sk i l l fu l ly  a s s e m b le  ev id e n c e  
ul f ind ings.

4 In v e s t ig a t io n  c o s t s  an d  
a s s ig n m e n t s  can  be 
icstrictc-d to  " n e e d  to  k n o w "  
o i g j m z j t i u n  n ll ic iu ls .

5 O u ts i d e  o p e ra t iv e s  can  he 
a ss ig n ed  im m e d i a te l y  w i t h ­
o u t  d i s i u p t m g  o n g o in g  co in-

. N ipping the bud

W h a t  c-Isc can  o rg a n iz a t io n s  
do  to  cope  w i t h  th e  g ro w in g  p ro b le m  of 
w o rk p la c e  d ru g  use?  For o n e  th ing ,
(hey c a n  b u i ld  u n  a n d  d ra w  fro m  th e  
e x p e r ie n c e  of u th e r s .  Security ,  i n d u s ­
tr ial re la t io n s ,  an d  ined ica f  d i re c to r s  
sh o u ld  m e e t  o l t c n  to  d is c u s s  p ro b lem s,  
c o m p a r e  t e c h n iq u e s ,  and  u rge  th a t  
(he i r  re s p e c t iv e  p ro te s s io n a l  a s s o c ia ­
t i o n s  s c h e d u le  w o rk s h u p s  o n  d rug  
a b u se  w h e n  (h e y  se t  m e e t in g  agendas .

A l th o u g h  d is c u s s io n s  at pro- 
ics s io na !  a s s o c ia t i o n  m e e t in g s  n o w  
deal w i th  J r u g  a b u se ,  c h e m ic a l  d e p e n ­
dency, a n d  a l c o h o l i s m  m u c h  m u re  th a n  
m  th e  past ,  c o r p o r a te  m a n a g e rs  as  w ell  
a s  t e c h n ic a l  e x p e r t s  need  to  h ea r  a b o u t  
th e s e  p ro b lem s .

M a n a g e m e n t  a n d  u n io n s  
s h o u ld  lo c u s  o n  th e  d rug  p iu b lc m  in 
th e i r  n e g o t i a t i o n s  to  e n s u r e  th a t  c o m ­
pany  d ru g  po l icy  a n d  w o rk p la c e  ru les  
a te  n o t  a rb i t r a r i ly  d r a w n  u p  b u t  re t lcc t  
th e  c o m m o n  i n t e r e s t s  of th e  c o m p a n y  
a n d  e m p lo y e e s .  B oth  Shell O i l  an d  
m e m b e r s  of th e  a u to m o b i l e  industry , 
in c lu d in g  C M  a n d  Ford, w o rk e d  close ly  
w n h  labor r e p r e s e n ta t iv e s  w h e n  th ey  
se t  u p  d ru g  p o l i c ie s  a n d  en fo r c e m e n t  
p ro cedu res .

C o m p a n i e s  sh o u ld  offer he lp  
to  th o se  e m p l o y e e s  w i th  d ru g  p ro b le m s  
w h o  are  w i l l in g  to  se e k  a ss is ta n c e .
T h is  is n o t  o n ly  go od  e m p lo y e e  re la ­
t ions ,  it is a l s o  goo d  for b u s i n e s s -  
re t ra in in g ,  h ir in g ,  a n d  a rb i t r a t io n  c os ts  
are a v o id ed  a n d  it  h e lp s  th e  c o m p a n y 's  
im age. A re v ie w  ol co m p a n y -p ro v id e d  
g ro up  h e a l th  in s u r a n c e  coverage  is 
w o r th w h i l e .  D o c s  it  p rov ide , o r  c an  it  
be e x te n d e d  to  p rov ide ,  y m e n t s  for 
t r e a t in g  d ru g - re la te d  pro ’cm s?  W ha t  
c o m m u n i t y  h e a l t h  agen c ies  m ay  be 
able  to  a s s i s t  in  t r e a t m e n t  s i tu a t io n s?

M o s t  ol a ll ,  c o m p a n ie s  m u s t  
rea l ize  th a t  d e a l in g  w i th  d ru g  p ro b lem s  
in v o lv es  r i s k s  a n d  costs ,  a n d  th a t  the  
r isks  g e n e ra l ly  arc  n o t  avo idab le .  By

t a k i n g  a c t i o n ,  m a n a g e r s  r i s k  e m p l o y e e  

i l l w i l l ,  a n d  p e r h a p s  t e m p o r a r y  m i s ­

i n t e r p r e t a t i o n  b y  t h e  p u b l i c  i m a g e .  B u t  

d o i n g  n o t h i n g  i s  e v e n  m o r e  r i s k y .

November-December 1982
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DRUG TESTING IN THE WORKPLACE

IN T R O D U C T IO N  

T h e  Perv asiv e  Inf luence of Drugs

Drug abuse is a present and growing threat to American society - -  its 
families, communities, and economy. T w e n ty  years ago, 96% of
Americans had neve r used any illegal drug and d ru g  use on the job 
was v i r t u a l l y  unheard o f . l /  By contrast, today in the age gro up  
c u r r e n t ly  enter ing  the workforce,  the numbers are staggering - -  a 1985 
s u rv e y  revealed th a t  65% of 18 to 25 year-o lds had used il l icit d r u g s ,  
and 42% had used il l icit drugs within the previous month.  Overal l ,  
70.4 mill ion Americans age 12 and over (37% of the population)  have 
used mari juana, cocaine or other illicit dru gs  at least once in th eir  
l ifetime; 36.8  million (19% of the population) were users at least once 
in the past year.  Between 1964 and 1984 mari juana use alone has 
increased t h i r t y  fold.  In the workplace today,  one in six Americans is 
using mari juana monthly and one in twenty is using cocaine m o n t h l y . / 2

Powerful ly  addict ive  drugs have never been more accessible to such a 
cross section of American society than they  are tod ay.  While the 
national infatuation with drugs seems to have waned since the 1960s, 
d ru g experts  warn that  "exposure to addictive substances now begins 
earl ier in life and cuts across a more dive rse  slice of the population
than ever  before. ” / 3  A 1986 stu dy by  S t r a ig h t ,  Inc. showed that
almost half  of the nation's teen drug abusers got involved before the 
age of 12. As Edward Kayfman, Chairman of the American Psychiatric 
Association's d ru g abuse panel said, " {t  j he kid who used to have to 
spend $250 fo r  a gram of coke can now b u y  a vial of crack fo r  10 
bucks. Two kids can go to the movie or t h e y  can spli t  a vial of 
crack." Since N IDA  began monitoring marijuana potency in 1975, the 
potency of T H C ,  the psychoactive ing redient in mari juana, has 
increased, on average, 900%. Sensimilla, a ty p e  of  mari juana,  is ten
times more potent than marijuana was just  ten years a g o .4 /

T h e  Costs of  Dru g  Abuse to American Business

Drug abuse has an enormous cost to American business.  Conserv ative  
estimates are that  d ru g use costs at least $50 bil lion a y e a r . 5 /  O ther 
estimates set the average cost at $1,000 per work er ( in c lu din g  
n o n-use rs)  per y e a r . 6 /  This cost amounts to a "chemical dependence" 
ta x ,  which,  in net effect, destroys fu tu re  jobs, raises inf lat ion,  and 
diverts more money away from capital growth.

A L E C  * 214 M a s s a c h u s e t t s  Ave., N E  * S uite 400 * W a s h i n g t o n,  D C  2 0 00 2  * (202) 5 4 7 - 4 6 4 6



The State Factor

The Conference Board, Inc. recently publ ished updated estimates of the 
total economic burden of d ru g  abuse on society fo r  the year 1983. 
The report estimates that alcohol and d r u g  abuse in 1983 were 
responsible fo r  $176.4 bil l ion in costs associated with treatment,  
research and prevention programs; treatment of related health 
problems; crime; motor vehicle accidents; and reduced p r o d u c t iv i t y  and 
lost employment. These f igures compare to an estimated $136.4 bil l ion 
in economic costs for substance abuse in 1980 and $65.8 billion in
1977./7

Drug abuse e xp e rt ,  Dr.  Edward C. Seanay warns employers of the
signif icant impact substance abuse can have on w o rk e r  performance: 
"Even low levels of use of some of the materials can have measurable 
effects on coordination, morale and alertness. These changes translate 
directly  into increased jo b -s a fe t y  r isk and reduced attention to work
habits. ” / 8  T here  is substantial  evidence showing th a t  alcohol and
certain drugs negatively influence a person's abi l i ty  to perform a job 
with regard to judgme nt,  interpersonal  relationships, manual d e x te r i t y  
and the util ization of skil ls.

Addressing a gro up of small businessmen, Assistant U . S .  A t to r n e y  
General Richard Willard recently observed: "Il legal d r u g  use drains
our nation's p r o d u c t iv i t y ,  strangles the economy and hinders our 
abi l ity to compete in ternat ional ly  against  an ever more discipl ined 
foreign workforce . . .  Drug users in the workforce are thre e times more 
l ikely to be involved in o n - t h e - jo b  accidents, are absent from work  
twice as often, incur three times the average level of sickness costs, 
and are only two th i r d s  as productive  . . .  On average,  compared with 
their  non-addicted counterparts,  substance abusers consume three times 
the medical benefits,  are f i ve  times as l ikely to f i le workers'  
compensation claims, experience seven times as many garnishments and 
are repeatedly involved in grievance p r o c e du re s . " /9

The private sector is becoming rapidly educated about the costs of 
drug abuse. Many corporations are now in troducing d ru g testing 
programs of th e ir  own. T h i r t y  percent of all Fortu ne 500 companies 
have testing programs, and (20%) more are expected to have programs 
in place by late 1987./ 1 0 Companies such as Lockheed, Exxon,  IBM, 
Shearson Lehman Brothers,  Federal Express ,  United Air l in es,  TWA, 
A T& T  and The New Y o r k  Times require testing r e appl icants.  Others,  
such as the Wall Street f irms of Kidder,  Peabody & Company and Smith 
Barney,  Harris Upham & Company are testing employees, in addition to 
appl icants. 11/ Rockwell International screens its test  pilots for d ru g 
use. The Los Angeles Times, Southern Pacific Railroad, and Georgia 
Power are among companies that  test workers 1 if  supervisors  have 
reasonable suspicion to believe they  may be impaired. A similar pol icy 
is in effect fo r  dr i l l in g rig workers of all major U . S .  oil companies, 
12/ and some 200,000 employees of U.S .  railroads must undergo dru g 
testing under the Federal Railroad Administration's mandatory testing 
program. 13/

Explaining this tr e n d  toward workplace d ru g te s t in g ,  Charles R. 
Schuster,  Director of the National Ins t i tute  on Dru g Abuse ( N ID A )  
noted, "In the past, private  in d u s t r y  has been somewhat reluctant to 
discuss drug problems or policies . . . { feel ing} th at  having a d ru g 
policy and/or discussing d ru g issues was an open admission tha t  th eir
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businesses had a pro ble n  . . . Within the last year a major transition 
has taken place in the business world. Progressive companies have 
begun to adopt the position that  society has a drug abuse problem. 
It is becoming ev ident tha t  d ru g  abuse is not unique to a part icular 
business, but  ra ther a phenomenon of society -at - large,  and since you 
must draw your workforce from society, you must develop policies and 
programs to deal with this problem. "/14

WO RK PLACE DRUG T ES T IN G

No segment of the American workplace is immune from the problem of 
d ru g abuse. I l l icit  d ru gs are more common and more readily  available 
than ever before. T h e  losses in pro du cti v it y  are evident,  and there is 
no question th at  employers will be dealing with substance abuse for 
years to come.

Many corporations view d r u g  testing as an antidote to many ailments: 
employee th e f t ,  absenteeism, r ising health care costs, accidents, 
shoddy workmanship and low p ro d u c t iv it y .  With increased social 
awareness of the problem of  substance abuse, the corporate world is 
viewing d ru g  testing as a necessary condition for employment.

Companies such as IBM, Union Oil and The New Y o r k  Times require job 
applicants to submit  to a urinalysis  test to detect d ru g use as part of 
the medical examination given at the time of h i r i n g . / 1 5  Courts have 
found d ru g  testing reasonable and constitutional as part  of a 
pre-employment physical  examination . /16

More complex legal issues arise, however, when d ru g screening 
programs are expanded to those already on the job. T h e r e  are two 
categories of o n - t h e - j o b  testing for d ru g abuse - -  "reasonable 
suspicion" test in g and "random" testing.  Random o n - t h e - jo b  drug 
testing is the most controversial type of d ru g  testing program 
c u r r e n t ly  in use and entails the periodic, random selection of workers 
fo r  d ru g test ing.

The History of Workplace Drug Testing

American i n d u s t r y  has a long history of evaluating employees to 
determine th e ir  f i tness to perform th eir  jobs. T h r o u g h  occupational 
medicine programs, personnel  and job applicants are medical ly examined 
to ensure that th e y  did not have medical conditions that  would 
interfere with safe, eff icient  job performance. T he corporate health 
promotion and wellness programs developed in recent years have added 
n u tr it io n ,  d ru g abuse and hypertension to the factors screened in the 
medical evaluation . / 1 7

Dur in g  the 1970s, many companies developed pre-employment and 
in -ser vice d ru g screenings to ensure job safety and pro ductiv ity .  
These programs allowed fo r  early identi fication and referral for 
treatment of  d r u g  abusing employees. Comprehensive programs, 
including employee assistance, rehabil i tation,  treatment and education, 
are an outgrowth of these early screening programs.



Successes of Workplace Drug Testing

Many of the companies which have inst i tuted drug screening or testing
programs are gett ing the results th e y  wanted.  These companies have 
observed a decline in the number of job applicants testing posit ive  for 
d r u g s :  Lockheed: 21% to 15%; Southern California Edison: 28% to
15%; PG&E: 11% to 9%; and,  T h e  Los Angeles Times: 13% to 9%.

Other companies which have begun testing for employee d r u g  abuse
have witnessed an improvement in job safety and p r o d u c t iv i t y .  For 
example, Southern Pacific Railroad announced that  human-factor 
accidents have gone down as much as 69% since testing was implemented 
fo r  its employees in 1983. 18/ And a stu dy conducted f o r  General 
Motors b y  Univer s ity  of Michigan Researchers found that employees who
entered the company's Employee Assistance Program had 40% to 60%
reductions in absenteeism, sickness and accident benefit  use and 
occupational injuries.  T h e  researchers estimated that fo r  e v e r y  dollar 
GM spent on such treatment ,  the company would save more than two
dollars within three years.  19/

Challenges to Workplace Drug Testing

Despite these successes, d ru g  test ing has received much negative 
crit icism, principal ly  by  such groups as the American Civi l  Liberties 
Union and various employee unions.  T e s t i f y in g  before the house Select 
Committee on Narcotics Abuse and Control,  NIDA Director Schuster,  
identi f ied two primary concerns with d r u g  testing:

*  Th e  need to balance an ind iv id ual 's  reasonable expectation of 
privacy  and conf identia l i ty  with the principles of publ ic safety,  
efficient performance, and optimal p r o d u c t iv i ty ;  and

*  The accuracy of t e s t in g ,  specifically the rel iabi l ity  of 
urinalysis methods.2 0 /

Privacy & Due Process

Crit ics of workplace d r u g  te sting  focus much of their  work  toward 
l imiting or eliminating o n - t h e - j o b  d ru g  testing.  T hey object to the 
"d ra gnet"  qual i ty  of test ing conducted when there is no individual ized 
evidence of drug abuse. Opponents  argue that  drug testing th rough 
urina lys is  reveals a great deal about the private life of the person 
tested, including p regnancy,  asthma, heart disease, manic-depression, 
epi le psy,  diabetes and a host of other physical and mental conditions 
which an individual  may not want revealed to a t h i r d  p a r ty . /2 1

Crit ics argue that  such te sting  is therefore violative of employees' 
" r i g h t  of  privacy"  guaranteed b y  th e  U .S .  Constitution. T h er e  are two 
kinds of privacy r ights referred to in the context of d ru g  test ing.  
One is the so-called Consti tut ional  r ig h t  of privacy that  arises under 
the  "penumbra" of the Bill of Rights and is applied to the states via 
the substance due process clause of  the Fourteenth amendment. This  
r igh t  to p r iv acy,  whi le not e x p l i c it ly  recognized in the U.S.  
Consti tut ion,  has been recognized in a stream of United States Supreme 
C ou rt  and lower court  decis io ns./22
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T h e  second kind of privac'  r igh t  referred to in the context of  the 
d r u g  testing debate is a cu.jimon law r ig h t  of p riva cy that work s its 
way into Constitutional analysis un de r  the Fourth Amendment's
prohibit ion against unreasonable searches and seizures w h e re b y  a
search is judged reasonable on the basis of whether it invades an
in d iv i d u a l ’s "reasonable expectation of p r iv a c y . "  Th e  U.S.  Supreme 
C ou rt  has ruled that e xtr acti n g  bodi ly  f luids constitutes a search 
within the meaning of the Fourth  Amendment.  /23

Despite these strong constitut ional  chal lenges, dru g test ing has 
withstood every  single federal appeals court  challenge. T he federal  
appeals courts in five Circuits have held tha t  testing of p u bl ic  or
p r iv a te  sector employees w ith out indiv id ual ized suspicion (random 
d r u g  testi ng) is constitutional.  These courts include the T h i r d ,  
F if th ,  Seve nth,  Eighth and D istr ic t  of Columbia Circuits.  Moreover,  
th e Supreme Court  unanimously vacated a Ninth Circuit  injunction that 
would have halted the Federal Rai lway Administration's post accident 
testing program. As a result  of th at  ord er,  Conrai l was able to obtain 
urine  tests of the brakeman and engineer in the recent Maryland train 
wreck which killed 16 people from employee d ru g  use.

In addition to random te s t in g ,  reasonable suspicion testing has been 
upheld by  appeals courts f o r  the following job classifications: 
employees who carry f irearms, employees who have access to classified 
information-  and employees who are in vo lved in law enforcement (5th 
C i r . ) ;  bus drivers (7th C i r . ) ;  prison guards (8th C i r . ) ;  mi l i ta ry  
personnel  ( D . C .  C i r . ) ;  and race jockeys (3rd C i r . ) .

T h e  C irc u i t  Courts have been pa rt i c u la r ly  forceful  in upholding the 
r igh t  of pr ivate employers to authorize d ru g  testing.  In Amalgamated 
T r a n s i t  v .  Suscy, 538 F .2 d  1264 (7th C ir .  1976), cert, d e n i e d , 429 
U . S .  1029 (1976), a union challenged the constitut ional i ty  o f  the
Chicago T r a n s i t  Authori ty 's  requirement th at  bus operators subm it  to 
blood or  urine tests fol lowing accidents. The 7th Circuit  held that  
the "paramount" interest in protecting the public by  insuring t h a t  bus 
d r iv e r s  are f i t  to perform th e ir  jobs, is so great that  bus d r iv e r s  
have no reasonable expectation of p r iv a c y .  T h is  reasoning was fol lowed 
in Brotherhood v.  Bur l ington Nort hern  Rai lroad, 802 F.2d 1016 (8th 
C ir .  1986), which held t h a t  both accident drug testing and periodic
d ru g test in g unilaterally imposed as a condition of employment wi th out 
collective bargaining did not violate the collective bargain ing 
agreement. The court ruled th at  it is the insidious nature of illegal 
substances that  "too often a u s e r ’s facult ies are impaired and the 
damage done through a serious e rro r  on his part  before he realizes that  
he is impaired and without any outward sign of his impairment that  
could lead a supervisor or o th e r  person to in t erv e ne ."

T h e  record in the federal d is tr ic t  courts is less clear-cut.  A great
deal of media attention has been given to distr ict  court decisions,
which,  of course, do not establish national precedent. Th e  U .S .  
Justice Department's c u r r e n t  ta l ly  indicates this breakdown: of  576
federal distr ict  courts, on ly  17 have ruled in d ru g  testing;  of those 
17, ten have upheld drug te sting  and seven have struck it down; of 
the latter group, two have since been overtu rn ed  on appeal.
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Of those d is tr ic t  courts which have ruled against d r u g  te sti ng,  most 
seem to have objected to the means of  implementing the program, not 
that  d ru g testing programs are at aC'i times, and in all circumstances 
in va l id .  For instance, in Capua v .  C i ty  of P la inf ie ld , ( D . N . J .  
1986), the court  struck down random urinalys is to protect against 
a r b i t r a r y  abuse. Not su rpris ingly ,  t h e  court  found th a t  the absence of 
notice and the absence of w r it ten  standards violated the Fourth 
Amendments protections against unreasonable searches and seizures. In 
language th at  hinted at a legitimate d ru g  testing program, the court 
stated th a t ,  " { A js s u m in g  a program of d ru g testing is warranted,  
before it may be implemented, its ex iste nce must be made known, its 
methods clearly enunciated, and i ts  procedural  and confidential i ty  
safeguards adequately provided."

Although some earl ier district c o u r t  decisions ruled against  drug 
te sti ng,  part ic ula rly  fo r procedural flaws in d ru g  testing programs, 
more recent cases have since u p h e ld  d ru g  testing in safety-related 
occupations involv ing  nuclear p ower  plant  operators,  helicopter 
mechanics, and air tr af f ic  controllers.

Test Reliability

Central to the growth of workplace d r u g  abuse testing in the U.S.  has 
been the development of reliable, in expensiv e  screening technology. 
However,  the accuracy and rel iabi l i ty  of d ru g  testing procedures are 
among the most frequently  cri t icized parts of most d ru g  testing 
programs.

T h e  most commonly used urinalysis methods to screen fo r  illegal drugs 
are immunoassays and chromatography.  These technologies can 
id e n t i fy ,  with a high level of conf idence,  whether someone has used 
d ru gs like mari juana, cocaine, PCP, amphetamines, barbiturates and 
heroin in th e  past three or four days.

Unlike a breathalyzer test fo f' alcohol urinalysis cannot determine
present d r u g  intoxication. Urin alysis  test ing will determine only the 
presence of a d ru g metaboli.e in t h e  system, and not whether the 
individual  is c u r re n t ly  under the in f lu ence of an i l l icit  substance. 
T h erefo re  this test  is used primarily as a deterrent..

Urinalysis technology is not without its problems. A person's body
we ig ht ,  f luids and foods consumed prior to the test and
o v e r - t h e - c o u n t e r  medications can cause false posit ive readings in some 
tests.  Improper handling and f a u l t y  chain of custody procedures can 
cause samples to deteriorate or to become contaminated and affect the 
test  results.  However, when ap pr op r iate  methods are used, good 
laboratory procedures followed a nd adequately tra in ed personnel 
employed, there is l ittle c o n t ro v e rs y  among exp erts about the
rel iabi l i ty  of urinalysis for drug scre ening.

T he false accusation of being a d r u g  abuser could ruin a person's 
career or life. Therefore,  the use of a second, confirming test is 
almost u n iv ersal l y  recommended befo re  any  discip l inary action is taken 
based on posit ive results of a f i r s t  screening. Imputations of drug 
use, especially in the case of a fa ls e  posit ive result ,  will follow an 
employee for the remainder of his care er.  The federal courts have 
th ere fore  ruled that  employers must t a k e  the proper precautions to
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avoid such irreparable damage. The courts  have found that  employees 
cannot be dismissed based on a single unconfirmed d ru g  te st;  a 
conf irm ing test by an alternative method is required to avoid the 
determination that the f i r in g  was a r b i t r a r y  and capriciou In
ad dit i on ,  procedural due process requires th a t  a government employee 
be pro vided notice and an opport unity  f o r  a hearing before being 
f i re d  . / 2 4

S T A T E  A C T I V I T Y

Federal courts have established r e la t iv e ly  broad parameters for 
workplace d ru g testing by  upholding pre-employment screening,  
"reasonable suspicion" testing and random d r u g  testing fo r  employees in 
sa fe ty - re la te d  positions and for employees in extensive ly  regulated 
in d u s tr ie s ,  provided that  certain procedural safeguards ex is t .  While 
exact parameters will continue to be defined b y  the courts,  th e  overal l  
quest ions regarding the propr iety  of workplace d r u g  testing have now 
moved to the legislatures - -  both state and federal.

T h is  year  alone, workplace d ru g  testing legislat ion has been considered 
by  t h i r t y - o n e  states. Many of the bills introduced during 1987 would 
limit employee drug testing b y  creating new rights  for employees or  by 
placing new restrictions on testing by em ployers.  For example, a bill 
introduced in Cali fornia would make employers "reasonably accommodate" 
employees seeking d ru g rehabil itation, whi le bills in Connecticut,  
Hawaii , Iowa and Vermont would largely p r o h i b i t  employers from testing 
at all.

In e a r ly  A pr i l ,  Montana Governor Ted Schwinden signed the f i r s t  state 
legislation to signi f icantly limit the r i g h t  of employers to test  
employees fo r  dru g abuse. Montana C h a p t e r  482 prohibits blood or 
u rine  testing unless the employee works u n d e r  hazardous condit ions,  is 
in a position inv olv in g the public sa fe ty ,  or  has specific f id u c ia r y  
responsibi l i t ies.  Moreover, the legislation mandates new d r u g  testing 
procedural  standards inc ludirg  requirements th at  employers have a 
w r it t e n  policy for testing and defin ite  safeguards fo r  p r iv a c y .  
Employers must make use of two testing procedures and are prohibited 
from releasing the results.

In o th e r  states, legislators are acting to safeguard the r igh t  of 
employers to test  employees for drug use. Bil ls, such as those 
introduced in Utah, Texa s,  and Minnesota would permit d ru g test ing in 
va rious  forms, or limit the r ights of employees found to be "u n de r  the 
in f lu e nc e ."  Many of the bills contain p ro vis ions  regarding test ing in 
both th e  private  and public sectors.

On March 17, 1987 Utah Governor Norman B angerter signed legislation 
specif ically  permitting employers to te s t  c u r r e n t  or prospective 
employees under the following conditions:

1) Reasonable and sanitary conditions fo r  the collecting of 
samples.

2) Guarantee of the r i ght  to privacy of  th e  in div id ual.
3)  Documentation of sample collection.
4)  Appropriate precautions to preclude the contamination or 

adulteration of samples.



5) Conformance to scienti f ical ly  accepted analytical methods 
and procedures.

Maine Governor John R. McKernan, J r . ,  upheld the r ig h t  of  Maine 
employers to test employees b y  vetoing a bil l  banning random d ru g
testing.  Th e  veto was sustained b y  the Senate. Govern or McKernan is
opposed to a ban on employee d ru g te sti n g,  b u t  has stated that  he will 
accept a bill of limited nature. T h e  Govern or would approve of 
legislation allowing random drug testing of employees in sensit ive 
areas. Add it ional ly ,  the Govern or opposed the section of the
legislation mandating th at  employers bear the cost of employee
reh abil i tat ion.

FEDERAL A C T I V I T Y

On September 15, 1986, President Reagan issued an Execut ive  O r de r  
mandating that  all agencies work toward a d r u g - f r e e  federal 
workplace. The order requires all federal  agency heads: (1) to
develop a stated policy regarding illegal d r u g  use; (2) to establish 
Employee Assistance Programs emphasizing education,  counsel ing,  
referral  to rehabil itation and coordination with community resources;
(3) to train supervisors to identi fy  and address employee drug abuse;
(4) to set procedures fo r  in d iv ’ duals to seek rehabil itat ion services 
and fo r  supervisors to make s l  ~h referrals which protect personal 
pr iv acy;  and (5) to set procedure', fo r  id e n t i fy in g  illegal d ru g  users. 
T h e  order includes use of urinalysis  fo r  detecting d ru g  abuse fo r  
selected employees of all agencies and a gove rnm ent- wide  d r u g  detection 
program. /2 5  Th e  order has met with some resistance from 
Administration officials and Members of  Congress who are opposed to 
dru g testing in the workplace.

Th e  Executive Or der authorizes the use of d ru g  testing programs as a 
diagnostic tool to identi fy  d ru g use in specific circumstances and 
among certain employees. Random or  uniform tests must be given to 
employees in sensit ive positions. A d d i t io n a l ly ,  test ing may be ordered 
for job applicants, when there is reasonable suspicion of d ru g  use, in 
the course of a safety investigation,  or as fo l low-up to a 
rehabil itation program. Measures to be taken against illegal d ru g
users and measures to protect employees are also included in the ord e r.

President Reagan also sent to Congress the " D r u g - F r e e  American Act of 
1986" which included as T it le  I the " D r u g - F r e e  Federal Workplace Act 
of 1986." T it le  I amends the Rehabil i tat ion Act and the Civi l  Service 
Reform Act to clari fy  that they  do not bar personnel  actions to achieve 
d r u g - f r e e  workplaces. T he A n t i - D r u g  Abuse Act of 1986 passed the 
99th Congress and was signed into law in late 1986,

A ttorney  General Edwin Meese announced on F ebruary  3, 1987 th at
President Reagan had placed the responsib i l i ty  fo r  all federal
a n t i - d r u g  programs into one Cabinet - leve l  board.  The new National
Drug Policy Board will continue to serve as the National Dru g 
Enforcement Policy Board, created b y  statute in 1984, to review and 
develop strategy for all federal law enforcement agencies. " T h is  
important step will provide policy coordination fo r the enhanced



government efforts to substantial ly  cut the demand for dru gs while 
maintaining and strengthening our lo ng-range d r iv e  to reduce the 
supply  of d r u g s , "  Attorn ey General Meese said.

Under consideration in the 100th Congress is Senate Bill 1041 which 
would require mandatory d ru g and alcohol test ing of rail, aviat ion,  and 
motor carrier in d u s try  employees. T h e  legislation requires the 
Secretary of Transportation to undertake a rulemaking process within 
12 months of enactment to establish a d ru g  and alcohol test ing program 
that would require f ive types of te st i ng,  including random, 
pre-employment,  post-accident, periodic re c u r r in g ,  and with reasonable 
suspicion. According to Senator Ernest F. Hol l ings ( D - S C ) ,  co-sponsor  
of the bill along with Senator John Danforth ( R - M O ) ,  "This  is on ly  the 
beginning of a long process to ensure th a t  tran sp ortation employees 
will not use drugs or alcohol on the jo b ."  Action on this legislation 
is expected late in 1987.

T h e  Human Resources Subcommittee of the House Committee on the Post 
Off ice and Civi l  Service recently held hearings on the subject of d ru g 
testing of federal employees. Th e  Committee is in ve st ig ating the 
scienti fic aspects of test ing,  inc luding accuracy and laboratory 
accreditat ion. No signif icant action is expected before early fall 
1987.

CONCLUSION

In March 1986, NIDA  sponsored the national forum, " In t e r d is c ip l in a r y  
Approaches to the Problem of Drug Abuse in the Workplace." T h e  
program brought together representatives from business,  in d u s t r y  and 
labor to discuss the growing problem of d ru g abuse, its impact on 
American business, and ways of addressing the problem within  the 
workplace environment.  As part  of the forum,  consensus statements on 
various issues were developed.

On the ethics of workplace d ru g test ing,  there  was consensus that  
protecting the p riva cy of workers'  activities in th e ir  o f f - d u t y  hours 
is an important consideration in establ ishing f a i r  and equitable d ru g  
abuse testing programs. "However, oth er concerns must be weighed in 
addition to an employee's r ight  to p r iv a c y .  These include the 
employer's obligation to provide a safe environment for the employees 
and the public,  to provide a safe and high q u a l i t y  product or service 
for the customer, and to protect shareholders from unnecessary 
f inancial  loss due to d ru g abuse among employees . . .  A balancing of 
the ethical concerns created b y  d ru g use in the workplace wil l ,  in many 
cases, result in a need for employer action to screen prospective and 
c u rre n t  employees fo r  the presence of dru gs  of abuse. ” /2 6

How should a workplace dru g program be structu re d? NID A's  Richard 
Hawks presents a concise, comprehensive picture :  "Many
considerations are important to developing a sound d ru g  program in an 
organization. It cannot be overemphasized th a t  the documentation of 
well th ought out policies, developed with in p u t  from all 
organizational elements, is at the top of the l ist. An effect ive 
program to discourage drug abuse in an organization must have clearly 
defined rationales, goals, and rules. Th e  consequences of a posit ive 
urinalysis result must be clearly stated and not open to a r b i t r a r y
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responses by management. T he r ights  and sensit ivit ies of the 
. .idividua! should be protected as much as possible. Results of urine 
dru g assays should be kept confidential .  T h e  in div idual  should be 
accorded the benefit of the doubt,  if necessary. T h e  program should 
be designed, in other words, for p r evention,  and rehabil itat ion rather 
than for law enforc eme nt ."/27

An area of immediate le g is la t iv e /r e g u la to r y  concern is to set 
laboratory regulations and cert i fication standard s.  Until  such 
standards are establ ished, priva te  employers and g overnm ent agencies 
must insist that  the laboratories t h e y  use fo r  ur in a lys is  participate 
in proficiency testing programs such as those pro vid ed b y  the College 
of American Pathologists or the American Association of Bionanalysts. 
Recognizing the limits of ur inalysis  te chnology,  confirming tests 
should always be conducted before any  d is c ip l in a r y  action is taken in 
cases where f i r s t  test  results are posit ive.

As Chorles Schuster observed, "the workplace provides an excellent 
forum for dealing with d ru g  abuse th ro u g h  education,  pre vention,  early 
intervention,  and referral  for t r e a t m e n t .”/2 8  A d r u g  testing plan, if 
th o u gh tf u l ly  conceived and carefu l ly  executed,  can be a v e r y  useful 
component in an overall  drug abuse prevention program.
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DRUGS OF ABUSE LABORATORY

COCAINE-NOVOCAIN?

"Doesn't novocain test positive for 

cocaine? They're both 'aines' aren't they?"

This question was recently asked of us 

in court. To a chemist, the answer is "no" 
bscsuss the chemi-ce!s ciire Cerent. But*, the-

relationship is interesting. Novocain is a 

trademark for procaine hydrochloride.

Because cocaine (cocain) is addictive,
procaine hydrochlotide was developed to take 

its place [pro-(in place o f ) '+ (co)cain].

Thus, the "trivial" similarity in the 

names is because Novocain replaced cocaine. 

The scientific names of the chemicals reveal 

no real similarity.
Cocaine: [1R-(exo,exo)] - 3 - (Benzoyloxy)- 

8 -methyl- 8 - a z a b i c y c l o [3.2.1]octane-2 -carbox- 
ylic acid methyl ester.

Novocain; 4-Aminoberizoic acid 2-(di- 

ethylamino)ethyl ester hydrochloride.

Their size and shape are significantly 

different, so they will not give the same 

results. Also, cocaine spontaneously loses 

one water molecule in body fluids, and is 

therefore tested mostly as benzoylecgonine, 

which cannot be derived from Novocain.

Drug abusers, however, typically 

believe such excuses, and it is difficult to 

argue against belief. But, if there is some 

question, do another urinalysis, when 

Novocain can no longer be an excuse.

HB 283; RESTRICTING SOM 3 EMPLOYERS FROM 

TESTING FOR DRUGS OF ABUSE

The House Judiciary Committee has 

scheduled hearings on HB 283 in Anchorage 

and by teleconference on November 1 4 . 

Contact: John Hartle, 465-4919.
This year, work place drug testing 

legislation has been considered in thirty 

one states. A California bill would make 

employers "reasonably accommodate" employees 

seeking drug rehabilitation, while bills in

Connecticut, Hawaii, Iowa, and Vermont 

would mostly prohibit employee testing. The 

first state legislation to limit the light 

of employers to test for drugs is that of 

Montana, where, to be tested, an employee 

must work under hazardous conditions, 

affect public safety, or have fiduciary 

responsibilities.

In. Utah, Texas, and Minnesota, 

legislators are acting to safeguard the 

rights of employers to test employees. In 

March, Utah Governor Norman Bangerter 

signed legislation permitting testing of 

current o r  prospective employees, given 

specific conditions of reasonable collec­

tion provisions, right to privacy, documen­

tation, precautions for adulteration, and 

conformance to acceptable scientific 

methods.

Maine Governor John R. McKernan, Jr., 

upheld the right of Maine employers to test 

employees by vetoing a bill banning random 

drug testing. The veto was sustained by the 

Senate.
Alaska Governor Steve Cowper has 

written to our Laboratory: "I will bear

your comments in mind as we try to sort 

through the conflicts between the right of 

privacy and the necessity to establish a 

drug-free work place." We are sure Governor 

Cowper and committee members working on HB 

283 would appreciate your thoughts on this 

controversial issue.

ASBESTOS LABORATORY

The Alaska Department of Labor will be 

holding a workshop on proposed changes to 

its asbestos regulations this month. 
Participants representing a crossection of 
interests will discuss whether the 
hazard of working with asbestos warrants 

reducing the allowed exposure limit for 

workers to ten times less than current 

Federal and Alaska State limits.
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Open to the PublicNo cost for the seminar $7.00 - Lunch

9:00 - 11:50 a.m. 
Welcome.......... Clyde Johnson 

Industrial Relations Manager 
Ketchikan Pulp Company

and    ■—
Member, Job Service Employer 

Committee

“What ARCO is doing to c u rb ....................................Mike Collar
drug abuse at the worksite” . Employee Relations Director

ARCO Alaska, Inc.
Kuparuk Oil Field

Employer Drug Testing Policy .........................Stan Burrows
in Relation to Unemployment Insurance Unemployment Insurance

Program Coordinator 
Department of Labor, Juneau

Break

Methods of Drug Testing.............................................Fern Jarrett
Laboratory Director 
Ketchikan General Hospital

Alaska Labor Law and Substance • .
Abuse at the Workplace......................................... James Sanwick

Wage & Hour Regional Supervisor 
• Department of Labor, Juneau

12:00 - 1:00 p.m. Chamber of Commerce Luncheon 
(Members & Non-Members}
Featured Luncheon Speaker 

Employee Assistance Programs ................................. Richard Callentine, M.A. 
Family Counseling Services 

Ketchikan 
and

Southeast Alaska Employee 
Assistance Association

Lim ited Seating: 
R S V P : 2 2 5 -3 1 8 1  
O R : 2 2 5 -3 1 8 4

Other Seminars about Substance Abuse in the Workplace 
Interim Seminar, Spring, 1987 
Final Seminar, September 9, 1987............................. Dr. Forest Tennant, M.D., Dr. P.H. 

Executive Director, Community Health 
Projects, Inc., West Covina, Ca.
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SUBSTANCE ABUSE IN THE WORKPLACE -  II
No Cost for the seminar $5.00 - Lunch Open to the Public

9:15 a.m .-1:00 p.m.

F acilita to r Carroll Fader

(4Aspects of Drug Testing”  Lawrence Taylor, Jr.
President
Taylor Laboratories, Inc. 
Sitka, Alaska

44Workers’ Compensation in Relation
to Substance Abuse at the Worksite” ...............Betty Sexton

Workers’ Compensation Officer 
Departm ent of Labor 
Juneau, Alaska

Break

“Wrongful Termination” .......................................... John Peterson, Attorney
Ziegler, Cloudy, King & Peterson, 

Attorneys at Law 
Ketchikan, Alaska

“Health in the Workplace” .................................... Russel) Huffman, Jr., M.D.,
Psychiatrist 

Ketchikan, Alaska

Questions, Answers and Discussion 
Combined with Lunch (Sandwich Buffet). . . .Speakers Panel with

Audience Participation

RSVP:
225-3184 -  C of C 
225-3181 -  KJS

Final Seminar about Substance Abuse
in the workplace, Sept. 9, 1987 Dr. Forest Tennant, M.D., Dr. P.H.

Executive Director,,
Community Health Projects, Inc., 
West Covina, Ca.



SUBSTANCE ABUSE IN THE WORKPLACE-III
N o  c o s t fo r  th e  s em in a r $ 7 .0 0  — lu n ch  O pen  to the pub lic

S e p tem b e r 9 9 :3 0 - 1 1 :3 0  (A d jo u rn  fo r  c h am b e r lu n cheon )

W e lc om e  ...................................................................................................... G ra n t S m ith , C h a irm an
Job Service Employer Committee

D ru g s  in the  W o rk p la c e ..............................  D r . F o re s t S . T ennan t, J r . ,  M .D . D r . P .H .
Executive Director. Community Health Projects, Inc. 
Associate Professor. UCLA School of Public Health 

Drug Advisor for National Football League 
Drug Abuse Consultant, Los Angeles Dodgers. 

California Highway Patrol and California Department of Justice

— B re a k  — 
Q u e s tio n s  and  A nsw ers
1 2 :0 0 - 1 :0 0  — C h am b e r o f  C om m e rc e  L u n c h e o n ............................................T he  Landing

(Members and non-members)

L im ited  S e a tin g  
R .S .V .P . -  2 2 5 -3 1 8 1  o r  2 2 5 -3 1 8 4

Ketchikan Itinerary — Dr. Forest Tennant, Jr.

Tuesday, September 8
Breakfast — Ketchikan Families in Action parent group 
10:00 — Radio interview — KRBD 
11:10 — First City Forum — KTKN 
Noon — Rotary Lunch
1:30-3:30 — Department Heads-Ketchikan General Hospital
4:00-5:00 — Drugs identification training — Teachers, school nurses, counselors, social services, WISH.

Forurn room — Ketchikan Community College 
7:30-9:30 — Public presentation for parents & community — Forum Room-Ketchikan Community College

Wednesday, September 9
7:30 — Doctors staff at Ketchikan General Hospital 
9:30 — Drugs in the Workplace (see above)
Noon — Chamber of Commerce luncheon meeting
2:00-4:00 — Police training (Police Headquarters) City Police, State Troopers, Coast Guard, Dept, of Cor­

rections, Immigration Service, Alaska Peace Officers, Juvenile Probation Officer.



DRUG ABUSE LOSS PROJECTION WORKSHEET
Present D rug  Abuse Financial Conditions in you r Business

A . W i t h _________________ fu ll time employees and a to ta l annua l p a y ro ll o f
_________________ do lla rs , a typ ical w o rk e r ’ s (exc lud ing ta len t) w age/sa la ry
package at y o u r business amounts to S__________________ (to ta l compensation
divided by # o f  employees). A nd , accord ing to the most conservative
n a tio n a l averages, you r business has at le a s t  (1 0%  o f
p a y ro ll)  b lue and white co lla r w orkers w ith im paired  jo b  perfo rm ance due 
to  on -th e -job  chemical abuse. (A no th e r ten to  twenty percent use drugs o f f  
the jo b  to such an extent that they show im paired  pe rfo rm ance at w o rk ).

B . F o r  y ou r business this means that the annua l E C O N O M IC  IM P A C T  o f
d rug  abuse is at least $__________________ (2 5 %  o f  p a y ro ll x 10%  o f  to ta l
w o rk fo rc e ), poten tia l p ro fit that is needlessly squandered on drug re la ted , 
jo b  p e rfo rm ance  deficiencies each year. Th is conc lusion  is derived from  an 
A r iz o n a  State University Study as well as in fo rm a tio n  from  the N a tion a l 
In stitu te  on  D rug  Abuse (N ID A ) which repo rts  Am erican  firm s spend 2 5%  
o f  the chem ica lly  troub led  em p loyee ’ s wages respond ing to their 
p e rfo rm ance  p rob lem s.

C . In d iv id u a lly , y ou r business wastes _______________ (typ ica l w o rk e r ’ s
com pensation  divided by 4 ) on  each o f  t h e _____________________(1 0%  o f
w o rk fo rc e ) chem ically dependent employees on the p a y ro ll. O f  that, 
accord ing to actuaries from  M e trop o litan  and K em per Insurance
C om pan ies , $__________________(2 0%  o f  y o u r insurance payments) is
consum ed on  health and accident com pensation  f o r  employees and their 
fam ilies resu lting from  drug abuse.

D . O the r studies re flect between 0 .5%  and 1 .0%  o f  gross revenues being 
a llo tted  to the to ta l employee chem ical abuse p rob lem . A t you r business
this w ou ld  range betw een_________________ d o lla rs  t o ___________________ do lla rs
per yea r. Regard less o f  how the losses are fig u red , “ D rug s-on -th e -Job ”  is a 
serious econom ic prob lem  fo r  y ou r business, bu t one that can be read ily  
so lved .



S U M M A R Y

E A P  C o a t s :
# E m p l o y e e s  x M o n t h l y  R a t e  x

12 m o n t h s  =
# S u p e r v i s o r s  x M o n t h l y  T r a i n i n g

R a t e  x 12 m o n t h s  =
A n n u a l  M e m b e r s h i p  F e e  =

T o t a l  A n n u a l  C o s t  =

T o t a l  A n n u a l  C o s t  = A n n u a l  C o s t  

N u m b e r  o f  E m p l o y e e s  p e r  e m p l o y e e

E X A M P L B :
10 p e r s o n  b u s i n e s s  
8 e m p l o y e e s  x 4 x 12 = 384.
2 s u p e r v i s o r s  x 15 x 12 = 380. 
A n n u a l  f e e  = 75.

81 9  = 8 1 . 9 0  a n n u a l  c o s t  p e r  
10 e m p l o y e e

* P o s s i b l e  r e d u c e d  c o s t  o f  b e n e f i t s

* R e d u c e d  e m p l o y e e  t u r n o v e r  a n d  a b s e n t e e i s m

E s t i m a t e  Y o u r  C u r r e n t  C o s t s :
E s t i m a t e  of  b e t w e e n  10 - 20 X of  y o u r  w o r k  f o r c e .
X of  a b u s e r s  x # e m p l o y e e s  x $ 7 , 4 4 7  = T o t a l  l o s s / s a v i n g s / y e a r .  
_________ X x   x $ 7 , 4 4 7 *  = $_________________________

* A v e r a g e  a d d i t i o n a l  cost pe r  a l c o h o l / d r u g  a b u s i n g  e m p l o y e e

C o s t  o f  c a r e  a r e  g r e a t l y  r e d u c e d  b y  e a r l y  e f f e c t i v e  i n t e r v e n t i o n !  
B X A M P L E  OF  L A T B  I N T E R V E N T I O N :

L a t e  i n t e r v e n t i o n  of s u b s t a n c e  a b u s e  p r o b l e m .
P a y  r a t e  $ 8 . 5 0 / h o u r
3 0 - d a y  r e s i d e n t  p r o g r a m  c o s t  1,200.

* W o r k  L o s s  (40 hrs x 8. 5 0 x 4) 1,3 60 .
C o s t  o f r e p l a c e m e n t  1,360.

T r a i n i n g  s u p e r v i s i o n  e x p e n s e  for r e p l a c e m e n t
10 h o u r s  s u p e r v i s o r  8 $ 1 2 . / h o u r  120.
10 h o u r s  e m p l o y e e  8 $ 8 . 5 0 / h o u r  85 .

T o t a l  E x p e n s e  $ 4 , 1 2 5 .

* D o e s  not  i n c l u d e  loss of p r o d u c t i v i t y  d u e  to e m p l o y e e  e x p e r i e n c e

B E N E F I T S  A R E  N O T  A L W A Y S  D O LL AR  M E A S U R A B L B ! !

1. I n c r e a s e d  s a f e t y  a n d  r e d u c e d  job p r o b l e m s .
2. R e s o u r c e  f o r  d e a l i n g  w i t h  drug, a l c o h o l  a n d  p e r s o n a l  p r o b l e m s

a f f e c t i n g  the  w o r k p l a c e .
3. I n c r e a s e d  job  s a t i s f a c t i o n ,  r e d u c e d  job  s t r e s s .
4. I n c r e a s e d  e m p l o y e e  an d  s u p e r v i s o r  p r o d u c t i v i t y .
5. I n c r e a s e d  c u s t o m e r  s a t i s f a c t i o n .
6. A p r o f e s s i o n a l  r e s o u r c e  for a c q u i r i n g  e f f e c t i v e  s e r v i c e s  for

e m p l o y e e s  a n d  t h e i r  f a m i l i e s .
7. A n o n - i n t r u s i v e  w a y  of c a r i n g  a bo ut  y o u r  e m p l o y e e s .  '
8. B e t t e r  t r a i n e d  s u p e r v i s o r s .

E A P ’s are  a c o s t  s a v i n g s  w a y  o f  c a r i n g  a b o u t  e m p l o y e e s .



- - - f V
S e m i n a r  S u r v e y

1.

2 .
3.

4.

5.

6 .

S U B S T A N C E  A B U S E  I N  T H E  W O R K P L A C E

O n  a s c a l e  o f  o n e  (low) t o  f i v e  ( h i g h )  
of  w h a t  c tncern t o  y o u  i s  s u b s t a n c e  
a b u s e  i n  t h e  w o r k p l a c e ? I 3 f  A 'f t
A r e  y o u  a n  e m p l o y e e ? N o Y e s
If y o u  a r e  a n  e m p l o y e e ,  d o  y o u  h a v e  
j o b  r e s p o n s i b i l i t y  t o  d e a l  w i t h

7 IS

s u b s t a n c e  a b u s e  in y o u r  p l a c e  o f  w o r k ? N o Y e s

A r e  y o u  a n  e m p l o y e r ,  o r  h a v e  r e s p o n ­
s i b i l i t y  t o  y o u r  e m p l o y e r ,  t o  e m p l o y

0 17

p e o p l e  in y o u r  p l a c e  o f  w o r k ? N o Y e s

D o  y o u  h a v e  a s u b s t a n c e  a b u s e  s c r e e n ­
S ' >7

i n g  p r o c e s s ? N o Y e s

k£>~"
D o  y o u  p l a n  t o  h a v e  a s u b s t a n c e  a b u s e z ' f o \
p r o g r a m ? N o w : (jNo )

• F u t u r e :
( f ;

I n  y o u r  p l a c e  o f  w o r k  e s t i m a t e  t h e  
n u m b e r  of e m p l o y e e s .  C i r c l e  o n e :

D i d  y o u  g a m  i n s i g h t  o n  m e t h o d s  
o f  d e a l i n g  w i t h  s u b s t a n c e  a b u s e  
i n  t h e  w o r k p l a c e ?

W o u l d  y o u  l i k e  f u r t h e r  i n f o r m a t i o n  
a b o u t  t h e  l e g a l  i m p l i c a t i o n s  of 
d e a l i n g  w i t h  s u b s t a n c e  a b u s e  i n  t h e  
w o r k p l a c e ?

D o  y o u  h a v e  a s u g g e s t i o n  o n  w h a t  
f u r t h e r  i n f o r m a t i o n  w o u l d  b e  m o s t  
h e l p f u l ?  __________________________________________

N o
I

( 5 1 J J )

7. D o  y o u  a g r e e  t h a t  s u b s t a n c e  a b u s e  i n  
t h e  w o r k p l a c e  m u s t  b e  d e a l t  w i t h ?

8 . W e  w e l c o m e  a n y  c o m m e n t s  a b o u t  t h i s  
s e m i n a r  o r  t he i s s u e  t h a t  w o u l d  be 
h e l p f u l  in p l a n n i n g  s u b s e q u e n t  s e m i n a r s :

9. O n  a s c a l e  of o n e  (low) t o  f i v e  ( high) 
o v e r a l l  h o w  d o  y o u  r a t e  t h i s  s e m i n a r ?



Women In Safe Homes P.O. Box 6552
S tfy a /e  to  Ketchikan, Alaska 99901

s r  v  7/ .  /  (907) 225-9474c/amity, ycevtnce

Goto best 26, 1987

House Judiciary Committee 
AZaska State. L eglsZature

Dear Committee Members:

I want to ^ormaZZy thank, you &or having a committee 
meeting In Ketchikan. Ojyten we ^eeZ Ze£t out o-f, the 
business ofi the LeglsZatusie as such ZocaZ meetings, one acute. 
Despite the ^act that oust LeglsZators aste very open to 
citizen Input, tt realty heZps to have eontaet with others 
■fyrom the Legislature.

I j>elt Representative Sund did an exceZZent job o£ 
running the meetings despite ct number o^ handicapps. The 
sub J eat matter o-b two bsZZs was very tense, so It took, soZld 
Zeadershlp to puZZ the meeting o-6-6.

Thank, you again and I slneereZy hope we wlZZ see othest 
eommlttee’s meeting In Ketchikan.

SlneereZy,

FZoyd hr. Richmond 
Executive Director

Member of the Alaska Network on Domestic Violence 
and Sexual Assault



HOUSE BILL 283 - DRUG TESTING

Correspondence 

* denotes District One

Bob Watt opposes
Route 2, Box 178 
Ketchikan 99901

Don Finney opposes
Alaska Loggers Association 
111 Stednan Street, suite 200 
Ketchikan 99901

Marcia Hillev opposes
Box 7483 
Ketchikan 99901

Donald llellison opposes
Long Island Development 
Box 5960 
Ketchilcan 99901

,/ NEA-Alaska supports
Robert Manners 
105 Municipal Way Suite 302 
Juneau 99801

Greater Sitka Channel of Commerce opposes 
Box 638 
Sitka 99S35

Klukwan, Inc. opposes
Box 2077 
Juneau 99S03 
Thomas Blanton

Alaska Pulp Corporation opposes
Box 1050 
Sitka 99835



Alaska State Legislature

Please enter Into the record my testimony to th e _______________ 1 ° _____ 1*1?_________„
committee name

committee o n _____________    d a te d ___________________________________ _
bill/subjectvtii/ w vw jw s \
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CONSENT

TO W H O M  IT MAY CONCERN:

I,_ Donald l . Borders___________, do he re by  give the i n s u ra n ce  c o m p a n y  of A l a s k a
T i m b e r  I n s u r a n c e  Exchange, or their designees, the p o w e r  to o b t a i n  e x a c t  
c o p i e s  a n d  the right to inspe ct  the o r i g i n a l s  of any a n d  all h o s p i t a l  and 
m e d i c a l  r e c o r d s  conce r ni n g m e  relating to the i n j u r i e s  a r i s i n g  f r o m  the
a c c i d e n t  o n  _________August 13________ , 1 9 8 7 ___, or a n y  o t h e r  a c c i d e n t ,  i n j u r y
d i s a b i l i t y ,  or illness s u f f e r e d  by m e  either be fo re  or after the i n c i d e n t  
o f  August 13 , 1 9  87 , w h i c h  r e c o r d s  a r e  or m a y  be in t h e  h a n d s  o f  or in 
t h e  c o n t r o l  of a n y  h o s p i t a l ,  m e d i c a l  c l i n i c ,  p h a r m a c e u t i c a l  s t o r e ,  or 
d o c t o r ' s  o f f i c e ,  and

F u r t h e r ,  a n y  a n d  a l l  p h y s i c i a n s  a r e  h e r e b y  a u t h o r i z e d  t o  d i s c l o s e  t h e  
n a t u r e  o f  t h e i r  e x a m i n a t i o n ,  c a r e  a n d  t r e a t m e n t  o f  s a i d  i n j u r i e s  
s u s t a i n e d  by me.

T h e  a b o v e  c o n s e n t  s h a l l  i n c l u d e ,  b u t  s h a l l  n o t  be l i m i t e d  to, t h e  
o b t a i n i n g  of a l l  x - r a y s ,  d o c t o r ' s  r e p o r t s  ( i n c l u d i n g  p h a r m a c e u t i c a l ) ,  
p a t i e n t  cha rt s,  and ho s pi ta l  records c o n c e r n i n g  myse l f .

I a l s o  a u t h o r i z e  t he  r e l e a s e  of a n y  a n d  a l l  r e c o r d s  m a i n t a i n e d  by t h e  
U n i t e d  S t a t e s  G o v e r n m e n t  o r  a n y  of it s a g e n c i e s ,  i n c l u d i n g ,  b u t  n o t  
l i m i t e d  to, the Civil S e r v i c e  C o m m i s s i o n ,  V e t e r a n s  A d m i n i s t r a t i o n ,  B u r e a u  
of E m p l o y e e s '  C o mp e n s a t i o n ,  Nation al  P e r s on ne l  R e c o r d s  Center, G e n e r a l  
S e r v i c e s  A d m i n i s t r a t i o n ,  a n d  I n t e r n a l  R e v e n u e  S e c v i c e ,  r e l a t i n g  to 
v e t e r a n ' s  b e n e f i t s ,  a l l  e m p l o y m e n t  r e c o r d s ,  r e t i r e m e n t  b e n e f i t s ,  
i n c l u d i n g  a n n u i t i e s ,  d i s a b i l i t y  b e n e f i t s ,  m i l i t a r y  r e c o r d s ,  p e r s o n n e l  
r e c o r d s  a n d  f e d er a l tax r e t u rn s  re garding  myself.

I f u r t h e r  a u t h o r i z e  the release of any and all reco rd s  m a i n t a i n e d  by the 
S t a t e  of  A l a s k a ,  or a n y  o t h e r  S t a t e ,  or a n y  of it s  a g e n c i e s ,  i n c l u d i n g ,  
b u t  n o t  l i m i t e d  to, t h e  D e p a r t m e n t  of H e a l t h  a n d  S o c i a l  S e r v i c e s ,  
D e p a r t m e n t  of Education, D i v i s i o n  of V o c a t i o n a l  R e h a b i l i t a t i o n ,  r e l a t i n g  
to r e h a b i l i t a t i o n  services, or any other se rv i ce s  or b e n e f i t s  of a n y  kind 
a c c o r d e d  t o  m e  or m y  i m m e d i a t e  family, the r e c o rd s  of the  D e p a r t m e n t  of 
P u b l i c  Safety, or any other d e p a r t m e n t  of the S t a t e  r e l a t i n g  to c r i m i n a l  
p r o s e c u t i o n s ,  c o n v i c t i o n s ,  or  p r o b a t i o n ,  a n d  t h e  r e c o r d s  o f  t h e  
D e p a r t m e n t  of R e v e n u e  r e l a t in g  to State tax ret u rn s  a nd  the D e p a r t m e n t  of 
L a b o r ,  D i v i s i o n  o f  E m p l o y m e n t  S e c u r i t y  r e g a r d i n g  a n y  a n d  a l l  
a p p l i c a t i o n s  for u n e m p l o y m e n t  insurance r e g a r d i n g  myself. Further, suc h 
a g e n c i e s  a r e  a u t h o r i z e d  to d i sc u ss  the su b st a n c e  of t he i r r e c o rd s w i t h  a 
r e p r e s e n t a t i v e  of A l a sk a  Ti mb er In surance Ex ch ange. .

It is f u r t h e r  a g r e e d  t h a t  t he i n s u r a n c e  c o m p a n y  o f  A l a s k a  T i m b e r  
I n s u r a n c e  Exchange, or their designees., m a y  o b t a i n  any and all p e r s o nn e l  
r e c o r d s  f r o m  a n y  place of e m p l o y m e n t  re la t in g  to m y  e m p l o y m e n t  history. 

A  x e r o x  c o p y  of this form shall in all wa ys  be as va l id  as the or ig inal.



Alaska State Legislature
Please enter into the record my testimony to the s&= JuAlcjaxsL---------

committee name

committee on 1 ^  —  , dated 7 ------ ------
‘-^bill/subject ^

D r u ^  /yjuat b e  &-/loc.^e.c!, f^duntry/ sn a x f

J&oJl th e . c x ^ a -^ st th e -  d'ruc^ p r o b le m  b e^o.a.us <z->
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7o  c.o/4 'trol th ia  c./pfodi/io^ pr&bleyyi

t 'e .s t / /«2> Ale-e-dabl to C£-du c-e. <xc.o./d^dts o / J
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Signed\ y ^ y ^ L y f
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d H / n r h M d  * 7 7 ^ . ......._______________________ d & . c d / ? s y ^
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d / ./ — ' Z S t r d .f t fA  a  \  JaauZfi. r3 < rs / £ Z u £l /> / k a/ J \ -----------
Address

 -     _________________
Phone No.

9 /8 8  Lag ii la t iv t In formation OMic»



Alaska State Legislature
Please enter into the record my testimony to the —  ---------

committee name

committee on . . —  , dated jOcT i— 7 -----
'-'bill/subject ^

Q ru y ^  t e e t ^ c ^  /y iu a t  b e  o x / lo c ^ e c l. h ^ d a a try /  / r iu a t  
t h e  f ^ t  ( X o y - '^ s , t  th e -  d ru c ^  p r o b le  m beoLo.ua <z- 

scifto/s / p o l /e e *  h frite . t-Sot b e e aO o~btc~

7© tfo/O’/'re/ t h / a  e / p l o d i t i ^  p r o b le m
iQ ru y  t e s t / ^ ^  ^  M c e d e d  ~fo fe d u e e . eaa idexS ts, o/J 

th e  i fk«— t h r e a t  p r o d u c t s  / t id u s t r y
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Signed:

g r / 7 . , . . .  , / s J  ^ r j p t r J r ' . ^  < £ j i o c A / i j y \ & _ .

Representing (Optional)

d d /  >,-. d S t r d / rt A  a) j, — TSchTTL >n<o>/ / k g  aJ

Address

- 9 ^ 7

Phone No.

9 /8 8  L*9 s I r8vc ln fo*m itton OMic*
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Alaska State Legislature
Please enter Into the record my testimony to the s<s J

committee name

committee o n  ^ 00$  3  .  , dated fo /  f  7 __________ .
bill/subject

f i t s

, «J
f X a X i n - a  ,- / ) c c & 4 i £ '

/ 4 £ £ & < M j Z L y

% £ j j  ^ /y u u ^  7 ^ ^ *

Signed: _  <2̂ -

C L__________________________
RepresentinqJOotlonal)

H ^ . ' B o x  { & ?  & Z & L .. 4 6 4 9 fJ S
Address
4 6  7- 9 U - x ^ /  7 & t £ £ Z l

Phone No.

9 /6 6  L*gi»iativ« in fo rm ia o n  O ffle#



Alaska State Legislature
Please enter into the record my testimony to th e  J 'udeGtAry

comm.aee name

committee on . U 8  ______________ dated 7
bill/subject

<f>r> p / a Y k j U  +  S ^&£>^ LO-&. U a

(« /-e c  4-1/-O I 61H Z  Y  c! £  o  K  'h ^ s ?

. T V s f ,  „<ji | $  e f f e c - f / o  ( U j- L  /

^ lO-e U 5  £>>i ' f v v< S  S.- "f u « . / ,'o v ^

f e e » ( 9 / «  L U o r l c  / i f *

f'+Knh dr,, s . ~K* ple/tLlr/  5 >̂u> r-esfto*t
^ixr~t J , 4 - k - e i l r  S ^ f t - L / S  O (A \r {  °  ”  C <i t  y^

Signed:
Te3tifier

l / i/ cjn    "Tt lms£rt>'TS\
Representing (Optional) ^  *»

/// a / J  v / L  / V - g  / £  / M j - f y J  v

Address

// </■___________________

Phone No.

9/M U q li li t lv *  Irformation O fflc*



Alaska State Legislature
Please enter Into the record my testimony to the

committee name

committee o n  ______________ ^ated /d /  / f  7 _________
bill/subject

~ t l t M  < k ^ '

^  J y a J  J U < Z £ j

Signed: ™, (* ,
Testlfh-' ^

K M & E E
RepresentinojQptional)

t f £ .  ' B o x  ( 3 9 .  , /}/-, ^ 9 f .yJZS■—      ■-   ■ f —  — «* ■ 0 ■i~B
Address

% &  7 '  9 U Z M L  * * ; 7 M - S S Z S
Phone No.

9/86 Uguiatlv# Information Offlc#



Alaska State Legislature
Please enter into the record my testimony to the .

committee name

committee on &  3 $  3 ____________, dated _____~7 ,
bill/subject

h-e <2-<l. V i ’jU' t ' S  ~h>£> t 10-e.

h - o l  C> U~d- J  tr la. £  O K

t T ^ f . n j  | S  o  e f C c C ' f i ' o  i  /

4re> U $  £>h  " f t ^ s  Si i  u

lo<s> r lc , L-, ̂  vj-^ r<<z'l<s ̂  ^  ^

$ A r 5 r<?5yCfc>Ks^
po. r  t  ̂ , 4- K - e  i lr 5 ' ̂  ; 5  «o M  \r

Signed: _______________________________
Testifier

Representlng^Opfonal) *i
Jd/ ^'fas^iCr? A/l) \Z lj r~/~~€L / 1> / 1 J  \

Address

_____________ » £ '  / y ^ ________________________________________________________________

Phone No.

3/89 U g iJ il i t fv t  Information Offlea



Alaska State Legislature
Please enter Into the record my testimony to the Ju.c/t<£cGrt, Qmic.

committee name

L l j %  n c  c2
committee o n __ ______________ dated / 6 /  a y / z  7

bill/subject

4sth0L& '̂ ( ty&f&faZc*

'/LyT

^  J U L tZ y  '& * £

a i - / * z y < y £  ■

Signed:

$ £ £ & £  /rt& S /A J G  C L

RepresentingJOptional)
~ P , 6 ,  S a x  (3 < ?  , / 1 y  Y 9 fJ S

Address
4 6  7 -  9 U - y £ & & /  ^  7 M s s z ;

Phone No.

9/86 -*g ijiadv#  Informstlon Offle*



Alaska State Legislature
Please enter into the record my testimony to the J c *

committee name

committee on 3  , dated — ^ ____________
bill/subject

( f w p / a ^ e r S  h-e tz-d. V ' t^ U ' t ' S  ~hy& t lsJJ.

^  I » / •£ C  c n ^ \ 4~ ir o I £> Y~ d  (r u. £  o

# i I S  t> i*_ e e t f e C ' f - C o  (  u ; < l  /

^  j i o - e  a s  ^  u  a.  ^  d  /^» o k  $■■ i  u  ^

f e *  p/*e l O o r l c  ^

& + L t s  4 V^/v £ ^ p U / ^ t  /  5  ^  r- € S y ^ v ,g ^ y e

p a rt^ , 4-K-eilr 5' ̂  / s M \r ^

/ ^  fi ^  C ^  frjf r'̂ l <H £ k j    ___ ___. ~~£\,f&=fa\rS'
Representing (Optional) 'feof^e'd ^

/ / /  Ji'Siser/sn c /J  \,fL / V - g .  / £  /  k s 'f 'tJ  V

Address
/ / y _____________ _______________________________________________________________

Phone No.

0/86 L«gljl»Uv« Irlo/maticn Offlc*



Alaska State Legislature
Please enter Into the record my testimony to the 't -to o s e . J u -c / m c f t r y

committee name

committee o n  L   dated ^ 7  _  .
bill/s... jes t

s t t d b c & i  i~ f ? t c 6 4 i £ ‘

/ “ I t * '

' - s n j U i # ,  5c h ^ h L & * # * - '  ^ C '  g & i t s  - y 4 > L 4 ^ * &

^  jU S S Z Z z

^  e tu c ^ ->  1h l J ^ k - ^ .

Signed:

W / / & E E  Z o & s / A jq  C j.___________________________

RepresentingJQptional)
T > 6 ,  Sox A57. 4 £  < m s s

Address
7 '  9 U - X U /  ^  7 £ J - £ £ Z ;

Phono No.

9/86 Itg u ia t iv *  Information Offlc*



Alaska State Legislature
Please enter into the record my testimony to the .. J titia iA j-y  (SfflY

committee name

committee o n ____H. $  ̂  3 ________________   dated ___^ ~ 7  t
bill/subject

< f >v) p /<? h-e<z.<{ /&£>. LO-e. ^  l s 4

l« /-e Ccry^ -fro I 6 1 K L Y  d t r i A C J ^  O K

I S ^  ^  ej^ZeC 'f.'o i  /

CL$ sf l ^ 5 '  S i ' f  u ^ / / ^

^  P « 6 f ^  U ^ r l c  ^,‘f ^

5  p i t  /  -C-t r 5 r<? 5 6 ,*£

r ~̂  j ' ^  1  ̂ • f* '!y  / S  £> M \r  t  °  *  C  <£ fr  K \

Signed:
Testifier

jĴ i/~/> (SsiljlM f  I ^ ,f  /& 9 y rK  «=y___ ^ 1 :------  - > , 1/~5
Representing (Optional) **5
/// j/Yiz?/sr> a k  * J h r f g  /V~A^—  •.

Address

/ / y * _____________________

Phone No.

9/86 L»gl>liUv« Information Offle*
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Alaska State Legislature
Please enter Into the record my testimony to the ~ Z e o ^&  U u .d 'r g / r y

committee name

committee o n   . , dated ______/<3/ M / f  7 ______ _  .
bill/subject

■ ^  y y y

-/ > c c e * a Z

- U k .

Z - Z - <  k  k j X i * £ .

^ U - £ Z 4 - '  ,

Signed:

^  C * p  ,

RepresentingJOptional)

~ P , 3 .  ' B o x  ( 3 < ?  d L & L ,  f a f f f l s s

Address
4 6  7 '  9 6 ,̂ # 6 ,6 /  ^  7 £ Z S S S /

Phone No.

9/86 lagijiatlv# Information O fflc*
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Alaska State Legislature
Please enter into the record my testimony to the .. T-foo&s v7occ3£ffi<aj-y

committee name

committee o n  U.& 5  ______________  dated / 0 / ^ / ‘B ~7  ,
bill/subject

<f rv) p / a  <2-<k V i ' j U ’t'S ’h ? b , \X>-e. |/^ lsj^

L>-^rp 11 / -e ro i £>L^Y d tr ix c j £ O K

^  , T > s f f *<j> I S  e ^ £ e c A V (  /

- H p e « , p / «  L O ^ r lc  ^

&-/■*«. h  dr>s $  4 '/K? p i 6-/ L̂iT * 5 r« 5 ^ g/' i ^

p a  r ' f '  j , ''f" K -e  i lr 5  c* / S  <£> Ol V~ ^ ^ <T' <?

Signed:
Testifier

j £ / /  ( / < Z liri / i ^  f— ,9 ft /-^s___----------__   ' b  Lir<£c^^5-.
Representing (Optional) A L ^ ^ A / L e - c ^ e ^ *  "Tso^e-d *5 «»

/ / /  j/'fe e r fsn  caJ  \.fL rY -e_  / d  /  k j~ h rZ  V

Address

v » ^  K / y _____________________________________ _______________________________________

Phone No.

9/96 Legisla tive  Information O ffice
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Alaska State Legislature
Please enter Into the record my testimony to the U iL /e /r y

committee name

l l /Z  o«c -rz
committee o n __ S 0 2 S 3    , dated to /  M / f  7

bill/subject

, u /  * j  j

z '~/}CC64l £ ‘

/ 4 t j £ & C 4 j £ y >  f

^  < w  J U Z y  - Z * * Z

y  ( Z u c ^

Signed: ..fyt̂ <£La++g x*—p ^
Testifier ^1 esilTj7r /

l# £ £ d £ £ £  Z 2 & 2 / G  C ff.__________________________________________________________________

Representing (Optional)

~ P Z , - B o x  t &  . f a & f j s
Address

4 6  7 -  9 U ^ ^ /  * t s  T M z S S M l
Phone No.

9/86 U g 'ila tlv t  Information Office



Alaska State Legislature
Please enter into the record my testimony to the _ T / c o s e  9 Ct S /g

committee name

committee on .
bill/subject

(f w  p / a ^ t r S  h^e <2.<i V i « j U ' t ' S  , U^-e. ^  u-4

IM-V p  11 ll /■£ C Cnr\ 'f'V'o I >- d  0* la ^ O K

r | 5  o / v  e ^ c d C o  ( /

t *  a s  l u  * h  ' f i v S

''fl'U’SH? p/>€ l a ^ r l c  us t \ f - Q  ^ r < « i e  ̂  K  J

f ' + n + t l m  $  £ £ ^ p U / i L i r  r 5  ^  r « 5 ^ « ; i / e

p a r t  p \  4- k - e  i y- S' ; S  |r ^ ^  ^  ^  <? f* ̂

Signed: / f 'C S L L j L k________________________________
Testifier

l**\ f t ..tt-g---I f f y  fVi ---£ * ; ------   j-—g/ " T \ . ^ ^ h 3 < T 5
Representing (Optional) A w \ e * ^ ' L ©ci ê>*1'*  ^

/ / /  jfktserknA/O >Zii / y - g .  /6  /

Address

// <y
r M I1  ■ ■■» — » - . ■  —■■■ ■ ■ - «

Phone No.

9/80 L*g ljl» tlv«  Information Otfle#



Alaska State Legislature
Please enter Into the record my testimony to the Ju.c/(<°tnrs, G n'iz.

committee name

committee o n  _______________   dated /^ /  M / f  7 __________
bill/subject

/ J

ALcJ c  ̂ £ ^ to # iZ c*< 4 .
M r

^ C T 7 ^

^ T U L ^

Signed:
T e s t i e r ^

l ^ e / ) S E E  A k $ g / A i &  C a ,

hcpresentingJQptlonal)

B A  2 c &  / & ?  4 £  4 ? f s s

Address
4 d  7 ~  7 J ? < f - £ 5 Z /

Phone No.

9/86 Uqislatfv# Infofmitlon Offlc#
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Alaska State Legislature
Please enter into the record my testimony to the .. r--t c /t& L c t-rc f

committee name
committee on — U . $  3   ________ , dated /O /Q H '/'S  ~ 7  _______ ,

bill/subject

<f p / ^ c r S  h - e < 2 - d  V i ^ i n ' t ' S  ' h y & . U ? -e . ^

D - e ^ p  ( .  } • //<e C ^ ' f ' V ' o l  6 1 M I Y  J

,  T > * f ,  , S  ^  /

'(-£> f . U *  U $  o h  s '  i  U < ^  L ' c r ^

L O ^ r l C

S ' ' J - U 4 . { \ d T > >  $  A " f h o  p i  T̂ _ (T r 5  r <  5 g  , *£

p e c  r i ’ j  * ^  k - e  i lr S  f*'!y i s  f  & * C <? t~ h\

Signed:
Testifier

i S d l L  />- . . . , . .  . . . , . .■ _ . . .   ;
Representing (Optional) A L A 4 tc /v /L s c ^ e x ^

G .
7 k ^ - i 3 ~ 3 $  " S  n p a ^ ' r 5 \ .

/ / /  -t^V gs^T w ? < ? .rJ  57j ~-r~ &  /  & /  \

Address
/ /  </■  ________________________________________

Phone No.
9/80 leg is la tive  lr formation O ffle*



L e o n a rd  J .  K a r p in s k i  
3936 Tom W h ite  C i r c l e  
A n c h o ra g e , A la s k a  9 9 5 0 4 -4 7 5 2  
(9 0 7 )  3 3 7 -3 2 2 1  
14 O c to b e r  1987

R ep. Jo h n  Sund 
Pouch V, S t a t e  C a p i t o l  
J u n e a u ,  A la s k a  99811

D ear R ep. S und :

I  commend you f o r  y o u r  i n t r o d u c t i o n  o f  a  b i l l  p r o h i b i t i n g  d ru g  
t e s t i n g  ( a s  n o te d  i n  t h e  A n c h o rag e  T im es o f  12 O c to b e r ) .  T h is  t e s t i n g  
i s  r e e f e r  m ad n ess  a t  i t s  m o st d a n g e ro u s  and  h a s  no p l a c e  i n  a  t r u l y  
f r e e  s o c i e t y .

r w ould  l i k e  t o  a t t e n d  th e  h e a r i n g s  o f  y o u r  c o m m itte e  on t h i s  s u b j e c t  
on 13 and  14 N ovem ber i n  A n c h o ra g e . P le a s e  s e n d  in f o r m a t i o n  ASAP r e g a r d i n g  
c j  in • •• an d  l o c a t i o n s  o f  t h e s e  h e a r i n g s .

T h a n k s ,

L e o n a rd  J .  K a r p in s k i



s

classified employees, 
agreed that her forced 
1 her clearly established '
d that qualified immuni- •
the appellants.
tion that if the plaintiff J
sifted employee, the ap- 
dolated her well-estab- 

a qualified immunity j
il. The only dispute in 
the legal issue of plain­
time she was forced to

hat the plaintiff was not ‘
fee at. the time of her I
ipellants now maintain 
ever obtained classified 

contend that although 
lied a classified "posi- 
vice Commission had to 
in order te make her a 
ee." This argument, ■!
rged at the time of the 
and was not presented 
•t, borders on the friv- 
to which appellants now 
L § 4102(a), which lists 
:es.” After listing un- /

statute provides that 
s” are classified. The 
|ld one of the “other” 4
ute contains no further 
lalifying as a person in 
:e.
belatedly, point us to jj
rules governing initial .«<*.■>

. These appear to have _
0 do with promotions, |  
actions similar to those
to this plaintiff. \

basis for holding that f
ltiffs classified status i
forced resignation was £
fer firing violated her 
ghts. Qualified immu- '
1 government official3 
nages arising from dis- i 
•hen the officials’ con-
irlv established statu- 
a f  rights of which a 
would have known.
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Jstlund v. Bobb, 825 F.2d 1371, 1374 (9th 
uir.1987), quoting Harlow v. Fitzgerald, 
457 '  S. 800, 818, 102 S.CL 2727, 2738, 73 

.L.Ed.2d 396 (1982). The appellants acted 
outside that shield.

AFFIRMED.

RAILWAY LABOR EXECUTIVES’ AS­
SOCIATION; United Transportation 
Union General Committee of Adjust­
ment, the Southern Pacific Company; 
Brotherhood of Locomotive Engineers 
General Committee of Adjustment, the 
'  authern Pacific Company; and Broth­
erhood of Railroad Signalmen, Plain- 
tiffs-Appellants, . .  ....

v.
Jamet, H. BURNLEY *, Secretary, Depart­

ment of Transportation; John R. Riley, 
Administrator, Federal Railroad Ad­
ministration, Defendants-Appellees.

No. 85-2891.

United States Court of Appeals, 
Ninth Circuit.

Argued and Submitted July 8, 1986.
Decided Feb. 11, 1988.

Railway labor organizations brought 
action challenging constitutionality of Fed­
eral Railroad Administration regulations 
mandating blood and urine tests of employ­
ees after certain train accidents, fatal inci­
dents, and rule violations. The United 
States District Court for the Northern Dis­
trict of California, Charles A. Legge, J., 
upheld constitutionality of regulations, and 
labor organizations appealed. The Court 
of Appeals, Tang, Circuit Judge, held that:
(1) regulations which mandated testing of 
railroad employees without requiring indi­

vidualized suspicion violated employees’ 
Fourth Amendment rights; (2) regulations 
did not violate Rehabilitation Act by unlaw­
fully discriminating against handicapped by 
causing dismissal of employees who could 
perform their jobs despite drug or alcohol 
use; and (3) statute did not violate equal 
protection provisions of Fifth Amendment 
by targeting for testing employees covered 
by Hours of Service Act and employees 
performing same services.

• Reversed. ’•••' ■
Alarcon, Circuit Judge, dissented and 

filed opinion.

1. Searches and Seizures <̂ >78
Fourth Amendment's prohibition of un­

reasonable searches and seizures applied to 
drug tests conducted a t instigation of rail­
roads pursuant to regulations adopted by 
Federal Railroad Administration. U.S.C.A. 
Const.Amend. 4.

2. Searches and Seizures @=14
Governmental taking of urine speci- 

r en constitutes "search and seizure" with­
in meaning of Fourth Amendment. U.S. 
C.A. Const.Amend. 4. *•

See publication W ords and Phrases 
for o ther judicial constructions and 
definitions.

3. Searches and Seizures <£»24
Although warrant is generally re­

quired to make search reasonable, it is not 
sine qua non of reasonableness. U.S.C.A. 
ConstAmend. 4. . ; ,

4. Searches and Seizures @=45
Exigencies of testing for presence of 

alcohol and drugs in blood, urine, or breath 
require prompt action which precludes ob­
taining of warrant. ’J.S.C.A. Const. 
Amend. 4.

5. Searches and Seizures @=79
Warrantless inspection of commercial 

premises of pervasively regulated business 
will be deemed to be reasonable only if 
substantial government interest informs

'Jam es H. Burnley is substituted for '’’ ftp.dant 43(c)(1).
Elizabeth. Dole pursuant to F.d.RApp.P.

ftp://ftp.dant
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regulatory scheme, warrantless inspections 
are necessary to fulfill regulatory scheme, 
and inspection program, in terms of cer­
tainty and regularity of its application, pro­
vides constitutionally adequate substitute 
for warrant. U.S.C.A. Const.Amend. 4.

6. Searches-and Seizures *=79
As substitute for warrant, regulatory 

statute must advise owner of premises that 
search is made pursuant to law and has 
properly defined scope, and it must limit 
discretion of inspecting officers. U.S.C.A. 
Const.Amend. 4.

7. Searches and Seizures *=78, 79
Administrative inspection exception— 

which allowed warrantless searches of 
premise of pervasively regulated indus­
tries—was not applicable to support consti­
tutionality of Federal Railroad Administra­
tion regulations mandating blood and urine 
tests of railroad employees after certain 
train accidents and fatal incidents, and rule 
violations. U.S.C.A. ConstAmend. 4; Rail­
way Labor Act, § 1 et seq., 45 U.S.C.A. 
§ 151 et seq.; Rehabilitation Act of 1973, 
§ 2 et seq., 29 U.S.C.A. § 701 et seq.; Fed­
eral Railroad Safety Act of 1970, § 101 et 
seq., as amended, 45 U.S.C.A. § 421 et seq.

8. Searches and Seizures *=79
Administrative inspection standard— 

which allows warrantless searches of prem 
ises of pervasively regulated industries—is 
not applicable to searches of persons even 
when they are employed in those indus­
tries, unless employees are principal con­
cern of industry regulation. U.S.C.A. 
ConstAmend. 4.

9. Searches and Seizures *=23
Accommodation of railroad employees’ 

privacy interest with significant safety con­
cerns of government did not require adher­
ence to probable cause requirement. U.S. 
C.A. ConstAmend. 4.

10. Searches and Seizures *=23 
Finding search justified at its inception

requires determination that there are rea­
sonable grounds for suspecting that search 
will turn up evidence sought. U.S.C.A. 
ConstAmend. 4.

11. Searches and Seizures *=78
Federal Railroad Administration regu­

lations mandating blood and urine tests of 
railroad employees after certain train acci­
dents, fatal incidents, and rule violations 
without finding of particularized suspicion 
that employees worked while under influ­
ence of alcohol or drugs violated railroad 
employees' Fourth Amendment rights. 
U.S.C.A. ConstAmend. 4.

12. Searches and Seizures *=78
Testing of railroad employees for alco­

hol and drug use following certain train 
accidents, fatal incidents, and rule viola­
tions was permissible only when there was 
individualized suspicion, because only com­
bination of observable symptoms of impair­
ment with positive result on drug test 
would provide sound basis.for appropriate 
disciplinary action. • U.S.C.A. ConstAmend.
4. . i  ------
13. Administrative Law and Procedure

*>322
,..r United States *=40 • ;

• Secretary of Transportation could del­
egate . testing of railroaa employees for 
drugs and alcohol to railroads. Federal 
Railroad Safety Act of 1970, § 208(a), as 
amended, 45 U.S.C.A. § 437(a).

14. Civil Rights *=9.16
Federal Railroad Administration regu­

lations mandating blood and urine tests of 
railroad employees after certain train acci­
dents, fatal incidents, and rule violations 
did not violate Rehabilitation Act by unlaw­
fully discriminating against handicapped by 
causing dismissal of employees who could 
perform their jobs despite drug or alcohol 
use; disciplinary action was left up to indi­
vidual employers and was subject for col­
lective bargaining between unions and rail­
roads. Rehabilitation Act of 1973, § 504, 
29 U.S.C.A. § 794.

15. Searches and Seizures *=78
Federal Railroad Administration regu­

lations mandating blood and urine tests of 
railroad employees after certain train acci­
dents, fatal incidents, and rule violations 
did not unconstitutionally discriminate by 
targeting for testing employees covered by 
Hours of Service Act and employees per­
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forming same services as covered employ­
ees, as supervisory personnel were already 
subject to testing at discretion of railroads. 
Hours of Service Act, § 1(b)(2), as amend­
ed, 45 U.S.C.A. § 61(b)(2); U.S.C.A. Const 
Amend. 4.

Lawrence M. Mann, Washington, D.C., 
for plaintiffs-appellants.

Marc Richman, Daniel Carey Smith, 
Washington, D.C., for defendants-appel- 
lees.

Alan L. Schlosser, San Francisco, Cal., 
for amicus curiae.

Appeal from the United States District 
Court .'or the Northern District of Califor­
nia.

Before TANG, PREGERSON and 
ALARCON, Circuit Judges.

TANG, Circuit Judge:

The Railway Labor Executives’ Associa­
tion 1 and various railway labor organiza­
tions which are constituent members (col­
lectively “RLEA") appeal the district 
court’s grant of summary judgment for the 
government RLEA challenges the consti­
tution- vty of Federal Railroad Administra­
tion I'.'iiA) regulations mandating blood 
and urine tests of employees after certain 
train accidents and fatal incidents, and au­
thorizing breath and urine tests after cer­
tain accidents, incidents and rule violations. 
RLEA also argues that the regulations vio­
late provisions of the Railway Labor Act, 
the Federal Rehabilitation Act and the Fed­
eral Railroad Safety Act. We reverse.

1. The RLEA is an unincorporated association 
representing all crafts of railroad workers in the 
country.

2. A reportable injury is one which must be re­
ported under Part 225. 49 C.F.R. § 219.5(s). 
According to 49 C.F.R. § 225.19(d)(4), a reporta­
ble injury is one that requires medical treatment
or results in restriction of work or motion for 
one or more work days, one or more lost work 
days, termination of employment, transfer to 
another job o r loss of consciousness.

BACKGROUND
The regulations a t issue are codified in 

49 C.F.R. Part 219 (1986). They were is­
sued by the FRA after a two-year rulemak­
ing process on August 2, 1985 and sched­
uled to become effective November 1,1985 
RLEA was a party to the administrative 
proceedings and filed a petition for recon­
sideration which the Secretary denied on 
October 28, 1985. It then filed suit in 
federal district court on October 31, 1985, 
and received a temporary restraining order 
prohibiting implementation of the regula­
tions. The TRO remained in effect mtil 
the district court granted summary judg­
ment for the government on December 9, 
1985. RLEA sought and obtained a stay 
pending appeal from this court on January 
3, 1986 but the Supreme Court vacated the 
stay on January 27, 1986. Dole v. RLEA, 
474 U.S. 1099, 106 S.Ct. 876, 88 L.Ed.2d 914
(1986). The regulations thus went into ef­
fect February 10, 1986 with mandatory 
post-accident testing beginning March 10.

The portions of the new regulation which 
are the subject of this challenge are Sub­
part C, which requires post-accident test­
ing, and Subpart D, which authorizes test­
ing for "cause.'’ The key provisions are 
summarized below, and set out in full in 
the margin.

The provisions of Subpart C mandate 
alcohol and drug testing for all covered 
employees involved in various events, in­
cluding: major train accidents (involving a 
fatality, release of hazardous material with 
either evacuation or injury, or $500,000 
damage to railroad property); impact acci­
dents (involving a reportable injury2 or 
damage to railroad property of $50,000); 
and fatal incidents (involving fatality of an 
on-duty railroad- employee). 49 C.F.R.
§ 219.201.3 The regulations require that

3. § 219.201 Events for which testing Is re­
quired.

(a) List o f events. On and after March 10, 
1986, except as provided in paragraph (b) of this 
section, post-accident toxicological tests shall be 
conducted after any event that involves one or 
more of the circumstances described in para­
graph (a)(1) through (3) of this section:

(1) Major train accident. Any train accident 
that involves one or more of the following:

(i) A fatality;
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blood and urine samples be taken from all 
crew members of a train involved in such 
an accident or incident as soon as possible 
afterwards. Blood samples are to be takpn 
at independent medical facilities by quali­
fied medical professionals or technicians. 
49 C.F.R. § 219.203.4 Refusal to provide a 
sample results in a 9 month period of dis­
qualification. 49 C.F.R. § 219.213.®

The provisions of Subpart D authorize 
railroads to require covered employees to 
submit to breath or urine tests when a 
supervisor has a reasonable suspicion that

(ii) Release of a hazardous material accom­
panied by—

(A) An evaculation; or
(B) A reportable injury resulting from the 

hazardous material release {e.g., from  fire, ex­
plosion, inhalation, or skin contact with the 
material); or

(iii) Damage to railroad property of $500,- 
000 o r more.

(2) Impact accident. An impact accident re­
sulting in—

(i) A reportable injury; or
(ii) Damage to railroad property of $50,000 

or more.
(3) Fatal train incident. Any train incident 

that involves a  fatality to any on-duty railroad 
employee.

4. § 219.203 Responsibilities of railroads and 
employees.

(a) Employees tested. (1) Following each ac­
cident and incident described in § 219.201, the 
railroad (or railroads) shall take all practicable 
steps to assure that all covered employees of the 
railroad directly involved in the accident or 
incident provide blood and urine samples for 
toxicological testing by FRA.

(b) Timely sample collection. (1) The rail­
road shall make every reasonable effort to as­
sure that samples are provided as soon as possi­
ble after the accident or incident.

(c) Place of sample collection. (1) Employees 
shall be transported to an independent medical 
facility where the samples shall be obtained. In 
all cases blood shall be drawn only by a quali­
fied medical professional or by a qualified tech­
nician subject to the supervision of a qualified 
medical professional.

5. 9 219.213 Unlawful refusals; consequences.
(a) Disqualification. (1) An employee who 

refuses to cooperate in providing a blood or 
urine sample following an accident o r incident 
specified in this section shall be withdrawn 
from covered service and shall be deemed dis­
qualified for covered service for a period of 
nine (9) months.

an employee is under the influence or im­
paired by alcohol or drugs. To require a 
urine test, two supervisors must have rea­
sonable suspicion, and if drug use is sus­
pected, one of them must have been trained 
in spotting drug i se. 49 C.F.R. 
§ 219.301(b)(1),6 (c)(2)7. The railroads may 
also require testing_when an employee is 
involved in an accident or incident which 
must be reported under Part 225 and a 
supervisor has reasonable suspicion that 
his acts or omissions contributed to the 
accident 49 C.F.R. § 219.301(b)(2).8 The

6. 9 219.301 Testing for reasonable cause.

(b) Reasonable cause for breath tests. The 
following circumstances constitute reasonable 
cause for the administration of breath tests un­
der this section:

(1) Reasonable suspirl'it, A supervisory em­
ployee of the railroad has a reasonable suspi­
cion that the employee is currently under the 
influence of or impaired by alcohol, o r alcohol 
in combination with a controlled, substance, 
based upon specific, personal observations that 
the supervisory employee can articulate con­
cerning the appearance, behavior, speech or 
body odors of the employee.

7. (c) Reasonable cause for urine test—

(2) Reasonable suspicion. Reasonable cause 
also exists where a supervisory employee of the 
railroad has a reasonable suspicion that the 
employee is currently under the influence of or 
impaired by alcohol or a controlled substance, 
based upon specific, personal observations that 
the supervisory employee can articulate con­
cerning the appearance, behavior, speech, or 
body odors of the employee, subject to the fol­
lowing limitations:

(i) An employee may be required to submit to 
urine testing for reasonable suspicion only if 
the determination is made by at least two super­
visory employees; and

(ii) If the determination to require urine test­
ing is based upon suspicion that the employee is 
under the influence of or impaired by a con­
trolled substanc" at least one supervisory em­
ployee responsible for the decision to require 
urine testing must have received at least three
(3) hours of training in the signs of drug intoxi­
cation consistent with a program of instruction 
on file with FRA under Part 217 of this title. 
Such program shall, at a minimum, provide 
information concerning the acute behavioral 
and apparent physiological effects of the major 
drug groups on the controlled substances list 
(narcotics, depressants, stimulants, hallucino­
gens, and marijuana).

8. 9 219.301 Testing for reasonable cause.
(b) Reasonable cause for breath tests.
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railroads may also require testing when an 
employee violates a railroad operating ru'e 
listed in 49 C.F.R. § 219.301(b)(3).9

There are no factual disputes in this case 
except as to the. extent of alcohol and drug 
abuse in the railroad industry and the num­
ber of accidents involving either. The 
record shows that, between 1975 and 1984, 
of 791 fatalities caused by railroad employ­
ees, 37 resulted from accidents or incidents 
involving alcohol or drug use, or 4.7 per­
cent. The FRA contends the problem is 
more serious than the 4.7 percent figure 
would indicate because of underreporting 
by the railroad industry of alcohol and 
drug involvement, because of the increased 
dangers involved in railroad transport of 
hazardous materials, and because drug and 
alcohol use has grown more pervasive in 
recent years.

The district court assumed the serious­
ness of the problem, and the RLEA con­
cedes that alcohol and drug use are serious 
hazards to railroad safety. Thus, although 
there is some difference of opinion about 
just how pervasive the problem is, the cen­
tral dispute in this case is not a factual one. 
Rather, the case involves disputes as to the 
statutory authority for the rule and its 
constitutionality.

ANALYSIS
We review a grant of summary judgment 

de novo. Darring v. Kincheloe, 783 F.2d

(1) Reasonable suspicion (see note 5)

(2) Accident/incident. The employee has 
been involved in an accident or incident report­
able under Part 225 of this title, and a supervi­
sory employee of the railroad has a reasonable 
suspicion that the employee's acts or omissions 
contributed to the occurrence or severity of the 
accident or incident; or

9. (3) Rule violation. The employee has been 
directly involved in one of the following operat­
ing rule violations or errors:

(i) Noncompliance with a train order, track 
warrant, timetable, signal indication, special in­
struction or other director with respect to move­
ment of a train  that involves—

(A) Occupancy of a block or other segment of 
track to which entry was not authorized;

(B) Failure to clear a track to permit oppos­
ing o r following movement to pass;

(C) Moving across a  railroad crossing at 
grade w ithojt authorization; or

874, 876 (9th Cir.1986). We must deter­
mine, viewing the evidence in the light 
most favorable to the nonmoving party, 
whether there are any genuine issues of 
material fact and whether the district court 
correctly applied the relevant substantive 
law. Ashton v. Cory, 780 F.2d 816, 818 
(9th Cir.1986). We review questions of law 
de novo. United States v. McConney, 728 
F.2d 1195, 1201 (9th Cir.) (en banc), cert 
denied, 469 U.S. 824, 105 S.CL 101, 83 
L.Ed.2d 46 (1984).

I. FOURTH AMENDMENT

[1] To decide whether the drug tests 
mandated or authorized by the regulations 
violate the fourth amendment, we must 
first determine whether the amendment’s 
prohibition of unreasonable searches and 
seizures applies to drug tests conducted at 
the instigation of the railroads pursuant to 
regulations adopted by the FRA. We hold 
that it dess, both because the tests in ques­
tion constitute searches within the meaning 
of the fourth amendment and because the 
federal government’s role in promulgating 
the regulations in question is sufficient 
government action to subject the tests to 
the limitations of the fourth amendment.

A. Drug and Alcohol Tests are Searches
The fourth amendment protects the 

“right of the people to be secure in their

(D) Passing an absolute restrictive signal or 
passing a restrictive signal without stopping (if 
required);

(ii) Failure to protect a train as required by a 
rule consist with § 218.37 of this title;

(iii) Operation of a train at a speed that ex­
ceeds the maximum authorized speed by at least 
ten (10) miles per hour or by fifty percent (50%) 
of such maximum authorized speed, whichever 
is less;

(iv) Alignment of a switch in violation of a 
railroad rule o r operation of a switch under a 
train;

(v) Failure to apply or stop short of derail as 
required;

(vi) Failure to secure a hand brake or failure 
to secure sufficient hand brakes; or

(vii) In the case of a person performing a 
dispatching function or block operator function, 
issuance of a train order o r establishment of a 
route that fails to provide proper protection for 
a train.
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persons, houses, papers, and effects, 
against unreasonable searches and sei­
zures—  ” These rights are implicated 
only if the conduct at issue infringes “ ‘an 
expectation of privacy that society is pre­
pared to consider reasonable.’ " O'Connor
v. Ortega, —  U.S. ----- , 107 S.Ct 1492,
1497, 94 L.Ed.2d 714 (1987) (plurality opin­
ion) (quoting United States v. Jacobsen, 
466 U.S. 109, 113, 104 S.Ct. 1652, 1656, 80 
L.Ed.2d 85 (1984)). The question we must 
first consider is whether a railroad employ­
ee has a reasonable expectation of privacy 
in the personal information contained in his 
body fluids.

It has long been clearly settled that 
blood tests such as those mandated by 49 
C.F.R. § 219.203 are searches within the 
meaning of the fourth amendment. 
Sckmerber v. California, 384 U.S. 757, 
767, 86 S.Ct. 1826, 1834, 16 L.Ed.2d 908
(1966).

[2] Every court that has considered the 
matter has similarly concluded that urine 
tests, such as those mandated by 49 C.F.R.
§ 219.203 and authorized by 49 C.F.R. 
§ 219.301, are searches for fourth amend­
ment purposes. See, e.g., Everett v. Nag­
ger, 833 F.2d 1507, 1509 (11th Cir.1987); 
Jones v. McKenzie, 833 F.2d 335, 338 (D.C. 
Cir.1987); National Fed'n o f  F'ed. Em ­
ployees v. Weinberger, 818 F.2d 935, 942 
(D.C.Cir.1987); National Treasury E m ­
ployees Union v. Von Raab, 816 F.2d 170, 
176 (5th Cir.1987); McDonell v. Hunter, 
809 F.2d 1302, 1307 (8th Cir.1987); Divi­
sion 241 Amalgamated Transit Union v. 
Suscy, 538 F.2d 1264, 1266-67 (7th Cir.), 
cert, denied, 429 U.S. 1029, 97 S.Ct. 653, 50 
L.Ed.2d 632 (1976); Amalgamated Transit 
Union, Local 1277 v. Sunline Transit 
Agency, 663 F.Supp. 1560, 1566 (C.D.Cal.
1987); Feliciano v. City o f Cleveland, 661 
F.Supp. 578, 586 (N.D.Ohio 1987); L ow om  
v. City o f  Chattanooga, 647 F.Supp. 875, 
879 (E.D.Tenn.1986); Capua v. City o f  
Plainfield, 643 F.Supp. 1507, 1513 (D.N.J.
1986); Allen v. City o f  Marietta, 601 
F.Supp. 482, 488-89 (N.D.Ga.1985); Storms 
v. Coughlin, 600 F.Supp. 1214, 1217-18 
(S.D.N.Y.1984); Sm ith v. City o f  East 
Point, 183 Ga.App. 659, 359 S.E.2d 692

(1987). The usual rationale is that urine 
testing is similar to blood testing because 
even though urine is routinely discharged 
from the body it is “normally discharged 
and disposed of under circumstances that 
merit protection from arbitrary interfer­
ence.” Capua, 643 F.Supp. at 1513. Be­
cause people have reasonable expectations 
of privacy in the personal information body 
fluids contain, the governmental taking of 
a urine specimen constitutes a search and 
seizure within the meaning of the fourth 
amendment Id.

It has also been held, with less discussion 
of the rationale, that breath tests are 
searches within the meaning of the fourth 
amendment. See, e.g., B urnett v. Munici­
pality o f  Anchorage, 806 F.2d 14<.7, 1449 
(9th Cir.1986); Shoemaker v. Handel, 795 
F.2d 1136, 1141 (3d Cir.) (applying fourth 
amendment administrative search excep­
tion to urine and breath testing without 
explicitly deciding the testing constitutes a
search), cert, denied, —  U.S. ----- , 107
S.Ct. 577, 93 L.Ed.2d 580 (1986).

B. Government Action R equirenent

The second question we must consider is 
whether the federal government’s role in 
promulgating this regulatory scheme is 
sufficient to subject the tests carried out in 
accordance with these provisions to the 
limitations of the fourth amendment. FRA 
argues that Subpart D merely authorizes 
private railroads to carry out tests under 
certain circumstances and that there m no 
government action, involved.

The district court rejected this argument, 
and FRA did not cross-appeal after prevail­
ing in the district court. FRA may never­
theless raise the argument on appeal be­
cause it does not seek to expand the relief 
granted by that court. United States v. 
New York Telephone Co., 434 U.S. 159, 166 
n. 8, 98 S.Ct. 364, 369 n. 8, 54 L.Ed.2d 376 
(1977). It is well settled that a prevailing 
party, "though he files no cross-appeal or 
cross-petition, may offer in support of his 
judgment any argument that is supported 
by the record, whether it was ignored by 
the court below or flatly rejected.” 9
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Moore’s Federal Practice H 204.I l f  l] (2d ed. 
1985) (footnote omitted*.

On the merits, the district court was 
correct in finding government action in the 
authorized testing provisions relying on the 
authority of United States v. Davis, 482 
F.2d 893, 896-904 (9th Cir. 1973). In Davis 
we considered the applicability of the 
fourth amendment to airport security 
searches conducted by private airline em­
ployees. We began our inquiry with the 
observation that the fourth amendment ap­
plies to a search whenever the government 
participates in apy significant way in a 
total course of conduct leading to a search. 
Id. a t 897. We pointed out that the deter­
mining factor “ ‘is the actuality of a share 
by a federal official in the total enterprise 
of securing and selecting evidence by other 
than sanctioned means.” ' Id. (quoting 
Lustig v. Un'ied States, 338 U.S. 74, 79, 69 
S.Ct. 1372, 1374, 93 L.Ed. 1819 (1949)). Af­
ter reviewing the history of concern with 
hijacking and the development of a nation­
wide anti-hijacking program conceived, di­
rected, and implemented by federal offi­
cials in cooperation with air carriers, we 
concluded that the government's role in the 
airport search program had been a domi­
nant one. Davis, 482 F.2d at 897-904. We 
said that even if it could be characterized 
accurately as mere encouragement or, in 
the language of United States v. Guest, 
383 U.S. 745, 755-56, 86 S.Ct 1170, 1176- 
77, 16 L.Ed.2d 239 (1966), as “peripheral, or 
. . .  one of several cooperative forces lead­
ing to the [alleged] constitutional viola­
tion,’’ it was still significant for fourth 
amendment purposes. Davis, 482 F.2d at 
904. We expressly noted that it made no 
difference that the search was conducted 
by a private airline employee because the 
search was part of the overall, nationwide 
anti-hijacking effort and thus constituted 
“state- action” for fourth amendment pur­
poses. Id. I t also made no difference that 
the search was conducted prior to the is­
suance of formal regulations mandating 
pre-boarding searches. Id. at 902-04.

In this case, the government’s involve­
ment in developing the rule and in regulat­
ing its implementation clearly amounts to 
significant involvement for fourth amend­

ment purposes. FRA’s regulation was is­
sued under the authority of the Federal 
Railroad Safety Act of 1970, 45 U.S.C. 
§§ 421-444, and the Accident Reports Act 
of 1910, 45 U.S.C. §§ 38-43. The Safety 
Act invests the Secretary of Transportation 
with authority to regulate "all areas of 
railroad safety,’’ 45 U.S.C. § 431, and em­
powers him to conduct investigations, issue 
subpoenas, require production of doc­
uments, and delegate to qualified persons 
functions concerning the examination, in­
specting, and testing of railroad equipment, 
operations, and persons, 45 U.S.C. § 437. 
Authority to administer the Act has been 
delegated to the Administre nr of the FRA. 
49 C.F.R. § 1.49(m).

The Accident Reports Act provides that 
railroads must make monthly reports to the 
Secretary of Transportation of all colli­
sions, derailments or other accidents result­
ing in death, injury or property damage. 
The Secretary is authorized to investigate 
all railroad accidents resulting in serious 
injury or property damage, and, to that 
end, is granted certain appropriate powers, 
including the power to require the produc­
tion of evidence and, when deemed to be in 
the public interest, to make reports of such 
investigations stating the cause of the acci­
dent. 45 U.S.C. §§ 38-40. That statute 
also authorizes the issuance of “such rules 
. . .  as are necessary.” 45 U.S.C. § 42. 
The Secretary's authority under this Act 
too has been delegated to the Administra­
tor of the FRA. 49 C.F.R. § 1.49(c)(ll). 
The FRA has issued detailed accident re­
porting regulations, found at 49 C.F.R. 
Part 225.

FRA safety inspectors conduct investiga­
tions across the national rail system on a 
daily basis to promote compliance with 
safety regulations. As necessary, the FRA 
may require cooperation of the railroad 
company to facilitate the examination of 
facilities or pertinent records. See United 
States v. Missouri Pacific R.R., 553 F.2d 
1156 (8th Cir.1977).

FRA developed the regulations at issue 
here through a process initiated on June 
30, 1983 and concluded August 2, 1985. 
FRA undertook this rulemaking process in
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response to a perception that drug and 
alcohol abuse is a serious problem in the 
railroad industry posing unacceptable risks 
to public and employee safety. The gener­
al concern with drug and alcohol abuse and 
the national goal of eradicating that abuse 
is a matter of common knowledge. For 
example, the President’s Commission on 
Organized Crime proposed that to reduce 
the demand for drugs ’’[t]he President 
should direct the heads of all Federal agen­
cies to formulate immediately clear policy 
statements, with implementing guidelines, 
including suitable drug testing programs.” 
President’s Commission on Organized 
Crime, America's Habit: Drug Abuse, 
Drug Trafficking, and Organized Crime at 
483 (1986). In response, the President, on 
September 15, 1986, issued an Executive 
Order for a “Drug-Free Federal Work­
place." Exec. Order No. 12,564, 51 Fed. 
Reg. 32,889 (1986). These expressions of 
national concern are mirrored in FRA’s ef­
fort to develop a workable program of 
drug testing for the railroad industry. We 
cannot view the testing provisions, even 
those which authorize testing by private 
railroads, as anything less than part of an 
overall, nationwide anti-drug campaign. 
C f Davis, 482 F.2d at 897. Thus the 
government's role in the railroad drug test­
ing program has been a dominant one, suf­
ficiently significant for fourth amendment 
purposes.

C. Fourth Amendment Standard
Having found that the fourth amend­

ment applies to drug and alcohol tests con­
ducted pursuant to federal regulatory au­
thority " ‘is only to begin the inquiry into
the standards governing such searches___
[W]hat is reasonable depends on the con­
text within which a search takes place.’ ” 
O'Connor, 107 S.Ct a t 1499 (quoting New 
Jersey v. T.L.O., 469 U.S. 325, 337, 105 
S.Ct. 733, 740, 83 L.Ed.2d 720 (1985)). I t is 
generally settled that " ‘except in certain 
carefully defined classes of cases, a search 
of private property without proper consent 
is “unreasonable” unless it has been autho­
rized by a valid search warranc.'" O’Con­
nor, 107 S.Ct at 1499 (quoting Mancusi v.

DeForte, 392 U.S. 364, 370, 88 S.Ct. 2120, 
2125, 20 L.Ed.2d 1154 (1968)).

'  1. Warrant Requirement
[3] It appears clear that this is a case in 

which a warrant is not required. Although 
a warrant is generally uired to make a
search reasonable, it it >t the sine qua
non o f reasonableness. For example, a
warrantless inspection of commercial enter­
prises in a closely regulated industry is 
reasonable within the meaning of the 
fourth amendment if the inspection meets 
certain criteria. Neiv York v. Burger, —
U .S . , 107 S.Ct 2636, 96 L.Ed.2d 601
(1987). In another context the Court has 
held that public employer intrusions on the 
constitutionally protected privacy interests 
of government employees for work-related 
purposes and for investigations of work-re­
lated misconduct should be judged by the 
standard of reasonableness under all cir­
cumstances. O'Connor, 107 S.Ct. at 1502. 
The Court has also held that the warrant 
requirement is unsuited to the school envi­
ronment because it would unduly interfere 
with the maintenance of the swift and in­
formal disciplinary procedures needed in 
the schools. New Jersey v. T.L.O., 469 
U.S. 325, 340,105 S.Ct. 733,742, 83 L.Ed.2d 
720 (1985). In general the Court has indi­
cated that the warrant requirement is dis­
pensed with when “the burden of obtaining 
a warrant is likely to frustrate the govern­
mental purpose behind the search." Ca­
mara v. Municipal Court, 387 U.S. 523, 
533, 87 S.Ct 1727, 1733, 18 L.Ed.2d 930
(1967). Such an exception is carved out 
only when “special needs, beyond the nor­
mal need for law enforcement, make the 
warrant and probable-cause requirement 
impracticable.” T.L.O., 469 U.S. at 351, 
105 S.Ct. a t 747 (Blackmun, J., concurring).

In the seminal case on body fluid testing, 
the Court held that compelled blood tests in 
a drunk driving case are constitutionally 
permissible without a search warrant 
Schmerber v. California, 384 U.S. 757, 86 
S.C t 1826, 16 L.Ed.2d 908 (1966). The 
Court stated that even though the warrant 
requirement could be dispensed with, there 
still had to be probable cause to initiate 
such a test. It said
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[t]he interests in human dignity and pri­
vacy which the Fourth Amendment pro­
tects forbid any such intrusions on the 
mere chance that desired evidence might 
be obtained. In the absence of a clear 
indication that in fact such evidence will 
be found, these fundamental human in­
terests require law officers to suffer the 
risk that such evidence may disappear. 

Id. a t 769-770, 86 S.Ct. at 1835. The 
Schmerber Court found the blood test rea­
sonable without a warrant because the 
same facts which gave probable cause for 
the arrest also suggested the relevance of 
the blood test, and because the blood test 
was a reasonable test with little risk, trau­
ma or pain and was conducted in a reason­
able manner. Id. a t 770-771, 86 S.Ct. at 
1835-36. RLEA concedes that a warrant is 
not necessary to legitimate body fluid test­
ing under the regulations but argues that 
the Schmerber requirement for something 
like probable cause 10 must exist to justify 
the testing of any particular individual.

[4] We can agree that the exigencies of 
testing for the presence of alcohol and 
drugs in blood, urine or breath require 
prompt action which precludes obtaining a 
warrant. Schmerber, 384 U.S. a t 770, 86 
S.Ct. a t 1835. Compare T.L.O., 496 U.S. at 
340, 105 S.Ct. a t 742 (to require a teacher 
to obtain a warrant before a search when 
she suspects an infraction of school rules 
would unduly interfere with the mainte­
nance of discipline in the schools).

10. Recently the Supreme Court has explained 
that the "clear indication" specified in Schmer­
ber was not a third standard between probable 
cause and reasonable suspicion, but was simply 
another way of stating that police must have a 
particularized suspicion that the evidence 
sought might be found within the body of the 
individual. United States v. Montoya de Her­
nandez. 473 U.S. 531, 105 S.Ct. 3304, 87 L.Ed.2d 
381 (1985).

11. Such well-defined exceptions include: (1) 
searches incident to a lawful arrest, Weeks v. 
United States, 232 U.S. 383, 34 S.Ct. 341, 58 
L.Ed. 652 (1914); (2) the "automobile excep­
tion," Carroll v. United States. 267 U.S. 132, 45
S.Ct. 280, 69 L.Ed. 543 (1925); (3) hot pursuit. 
Warden v. Hayden, 387 U.S. 294, 87 S.Ct. 1642, 
18 L.Ed.2d 782 (1967): (4) stop and frisk, Terry 
v. Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 
(1968); (5) plain view, Collidge v. New Hamp­
shire, 403 U.S. 443, 91 S.Ct. 2022, 29 L.Ed.2d 564

2. Exceptions to Warrant Requirement

Although we agree that drug and alcohol 
testing can be conducted without a war­
rant, we do not believe the case fits within 
one of the “carefully defined classes of 
cases,” Mancusi, 392 U.S. a t 370, 88 S.Ct. 
a t 2125, previously identified by the Su­
preme Court as reasonable without a war­
rant.” The most relevant prior exception 
which is applicable in the eyes of FRA and 
the district court, is the administrative 
search. The district court specifically 
found that these regulations should be 
evaluated under the standards applicable to 
administrative inspections of pervasively 
regulated industries. See New York v.
Burger, —  U.S. ----- , 107 S.Ct. 2636, 96
L.Ed.2d 601 (1987) (automobile junkyard); 
Donovan v. Dewey, 452 U.S. 594, 101 S.Ct. 
2534, 69 L.Ed.2d 262 (1981) (mines); Unit­
ed States v. Biswell, 406 U.S. 311, 92 S.Ct. 
1593, 32 L.Ed.2d 87 (1978) (firearms); Co­
lonnade Catering Corp. v. United States, 
397 U.S. 72, 90 S.Ct. 774, 25 L.Ed.2d 60 
(1970) (liquor).

The administrative search doctrine ap­
plied to closely regulated industries has 
undergone significant alterations over the 
years. In the first such case,, the Court 
approved the reasonableness of warrant­
less searches and seizures in the liquor 
industry because of the long history of 
Congressional regulation of the industry.

(1971); (6) border searches. United State, v. 
Montoya de Hernandez, 473 U.S. 531, 105 S.Ct. 
3304, 87 L.Ed.2d 381 (1985): (7) administrative 
searches of closely regulated industries, New
York v. Burger, —  U.S. , 107 S.Ct. 2636, 96
L.Ed.2d 601 (1987); Donovan v. Dewey, 452 U.S. 
594, 101 S.Ct. 2534, 69 LEd.2d 262 (1981); Unit­
ed States v. Biswell, 406 U.S. 311, 92 S.Ct. 1593, 
32 LEd.2d 87 (T972); Colonnade Catering Corp. 
v. United States. 397 U.S. 72, 90 S.Ct. 774, 25 
L.Ed.2d 60 (1970); (8) inventory searches, Illi­
nois v. Lafayette, 462 U.S. 640, 103 S.Ct. 2605, 
77 L.Ed.2d 65 (1983); (9) searches of school­
children's possessions at school. New Jersey v. 
T.L.O., 469 U.S. 325, 105 S.Ct. 733, 83 LEd.2d 
720 (1985); (10) consent, United States v. Men­
denhall, 446 U.S. 544, 100 S.Ct. 1870, 64 L.Ed.2d 
497 (1980). See Bookspan, Behind Open Doors: 
Constitutional Implications of Government Em­
ployee Testing, 11 Nova I_Rcv. 307, 331 n. 117 
(citing cases).
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Colonnade Catering, 397 U.S. a t 75-77, 90 
S.CL a t 776-77. In Biswell, 406 U.S. a t 
315-16, 92 S.Ct at 1596, the Court ap­
proved of warrantless searches conducted 
pursuant to the Gun Control Act not be­
cause of a deeply rooted history of federal 
regulation, but because of the need for 
flexibility and because the prerequisite of a 
warrant would frustrate the goals of in­
spection. The Court found that owners of 
businesses know they are subject to inspec­
tion from the time they choose to engage in 
a pervasively regulated business, thus 
there is only a limited threat to expecta­
tions of privacy. Id. a t 316, 92 S.Ct. at 
1596. The Court has further explained, in 
a case treating inspection of mines, that a 
congressionally established regulatory 
scheme and a comprehensive and defined 
federal regulatory presence lets the owner 
of commercial property know that his prop­
erty will be periodically inspected. Dewey, 
452 U.S. a t 603, 101 S.Ct a t 2540. Such an 
inspection program, in terms of certainty 
and regularity of application provides a 
constitutionally adequate substitute for a 
w arran t Id. In that case, rather than 
leaving the frequency and purpose of in­
spections to the unchecked discretion of 
government officers, the Act established a 
predictable and guided federal regulatory 
presence. I±  a t 604, 101 S.Ct at 2541. 
When no such regulatory plan is built into 
the legislation regulating a specific indus­
try, the Court has required a warrant as a 
condition of a reasonable search. Mar­
shall v. Barlow’s, Inc., 436 U.S. 307, 98 
S.Ct. 1816, 56 L.Ed.2d 305 (1978) (OSHA 
inspections not directed at a specific regu­
lated industry; warrant necessary to dem­
onstrate an inspection conforms to an es­
tablished administrative plan).

[5,6] The most recent articulation of 
this exception to the warrant requirement 
emphasizes that warrant and probable 
cause requirements which fulfill the tradi­
tional fourth amendment standard of rea­
sonableness have lessened application in 
the context of a closely regulated industry 
because the owner or operator of commer­
cial premises in such an industry has a 
reduced expectation of privacy. Burger, 
107 S.Ct at 2643. A warrantless inspec­

tion of the commercial premises of a perva­
sively regulated business will be deemed to 
be reasonable or if three criteria are met
(1) a "substantial’' government interest in­
forms the regulatory scheme; (2) warrant­
less inspections must be necessary to fulfill 
the regulatory scheme; and (3) the inspec­
tion program, in terms of the certainty and 
regularity of its application, must provide a 
constitutionally adequate substitute for a 
warrant. Id. at 2643-44. As a substitute 
for a warrant the regulatory statute must 
perform the two functions of a warrant: it 
must advise the owner of the premises that 
the search is made pursuant to law and has 
a properly defined scope and it must limit 
the discretion of inspecting officers. Id. at 
2644.

[7] We do not believe the administrative 
inspection exception is applicable to the 
regulatory scheme before us. All of the 
decisions in this line of cases have upheld 
warrantless searches of property, not of 
persons, and we decline to make such an 
extension in this case. The Court, in re­
viewing the closely reg. ted industry 
cases, has stressed that no reasonable ex­
pectation of privacy could exist “for a pro­
prietor over the stock of such an enter­
prise." Burger, 107 S.Ct. a t 2642 (quoting 
Marshall, 436 U.S. at 313, 98 S.Ct at 1821) 
(emphasis added); accord United States v. 
Munoz, 701 F.2d 1293, 1299 (9th Cir. 1983). 
See, also, Rush v. Obledo, 756 F.2d 713 
(9th Cir.1985) (approving inspections of 
family day care homes in the areas where 
and when business is being conducted be­
cause day care centers fall within the per­
vasively regulated business exception); Ba- 
lelo v. Baldrige, 724 F.2d 753,767 (9th Cir.) 
(en banc) (approving government inspection 
of fishing vessels for violations of the Ma­
rine Mammal Protection Act but noting 
that the regulation does not authorize 
searches of the persons, personal effects, 
or living quarters of the Captains and their 
crews, and that such searches would have 
to be justified independently under the 
fourth amendment), cert denied, 467 U.S. 
1252,104 S.Ct. 3536, 82 L.Ed.2d 841 (1984); 
United Staies v. Raub, 637 F.2d 1205 (9th 
Cir.1980) (warrantless boarding of vessels
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approved as authorized by statute and as­
pect of historical and pervasive regulation 
of salmon-fishing industry).

There is no question that the railroad 
industry has experienced a long history of 
close regulation. See supra  a t 581. This 
regulation has diminished the ow ners' and 
managers ’ expectations of privacy in rail­
road premises, but we do not believe it 
has diminished the individual railroad em­
ployee's expectation of privacy in his per­
son or his body /luids. Although some 
railroad safety regulations are directed at 
employees, such as the hazardous materials 
transportation laws, 49 U.S.C. §§ 1801- 
1812, the vast bulk of safety legislation is 
directed a t owners and managers of rail­
roads, not their employees. By this we 
mean that the inspections and investiga­
tions to assure compliance with the regula­
tions are directed at the premises, equip­
ment, rolling stock and books and records 
of the owners and managers, not a t their 
employees. 45 U.S.C. § 437(b). Further, 
the duty to comply with the regulations 
and the sanctions and penalties for viola­
tions of the regulations fall on the owners 
and managers, not their employees.12

We emphasize this point to distinguish 
the case before us from the Third C:rcuit’s 
decision in Shoem aker v. Handel, 795 F.2d 
1136, 1142 (3d Cir.), cert, denied, —  U.S.
 , 107 S.Ct. 577, 93 L.Ed.2d 580 (1986),
which held the administrative search excep­
tion applies to warrantless breath and 
urine testing of jockeys in the heavily regu­
lated horse-racing industry. Critical to the 
Shoem aker court’s analysis was the fact 
that jockeys, as the persons engaged in the 
regulated activity, are the principal regula­
tory concern. Id. The regulation of horse 
racing in New Jersey is designed to protect 
the wagering public and its confidence in 
the integrity of the industry, and to those 
ends has always been geared to assuring 
the integrity of racetrack employees 
through licensing provisions and restric­

12. See, &g., 45 U.S.C. § 438 (penalties for viola­
tion of the Federal Railroad Safely /-’.ct fall on 
railroads); 45 U.S.C. § 64a(a)(l) (penalties for 
violation of the Hours of Service A_t fall on 
railroads); 45 U.S.C. § 13 (penalties for viola­
tion of the Safety Appliance Act fall on rail-

tions on employing persons convicted of a 
crime involving moral turpitude. Id. at 
1141-42. In contrast, the extensive regula­
tion of the railroad industry is designed to 
guarantee the safety of employees and the 
public and to that end has always been 
geared to. assuring the safety and proper 
maintenance of equipment and facilities. 
Railroad employees are not licensed, nor is 
their employment conditioned upon the ab­
sence of a prior criminal record. The Sec­
retary of Transportation is expressly pre­
cluded from setting standards for qualifica­
tions of railroad employees, 45 U.S.C. 
§ 431(a), while the New Jersey Racing 
Commission has always had the authority 
to prescribe the conditions under which li­
censes may be issued or revoked. Shoe­
maker, 795 F.2d at 1141. Railroad safety 
regulations have not put railroad employ­
ees on notice that their participation in the 
industry reduces their legitimate expecta­
tions of privacy in the integrity of their 
bodies. Certainly there are industry re­
quirements of health and fitness, but these 
have been matters of private negotiation 
between railroads and employees not mat­
ters of federal regulation. See, e.g., Broth­
erhood o f  Locomotive E ng’rs v. Burling­
ton N.R.R. Co., 838 F.2d 1087 (9th Cir.
1988).

[8] Thus we conclude that the adminis­
trative inspection standard, which allows 
warrantless searches of the premises of 
pervasively regulated industries, is not ap­
plicable to searches of persons even when 
they are employed in those industries, un­
less the employees are the principal con­
cern of the industry regulation.

We note that FRA actually argues for an 
extension of a broader administrative 
search doctrine than that developed in the 
pervasively regulated industry cases. FRA 
relies principally on Camara v. Municipal 
Court, 387 U.S. 523, 87 S.Ct. 1727, 18 L.Ed. 
2d 930 (1967), which required a warrant 
based on administrative probable cause to

roads); 45 U.S.C. § 34 (penalties for violation of 
the Boiler Inspection Act fall on railroads); 45 
U.S.C. § 39 (penalties for violation of the Acci­
dent Reports Act fall on railroads); 49 U.S.C. 
§ 26 (penalties for violating the Interstate Com­
merce Act fail on railroads).
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inspect premises to assure compliance with 
fire, health and safety codes. The Court 
held that area code-enforcement inspec­
tions of municipal housing are reasonable 
because: (1) such programs have a long 
history of judicial and public acceptance;
(2) there is no other canvassing technique 
which would achieve acceptable results; 
and (3) the inspections are neither personal 
in nature nor aimed at discovery of crime. 
Id  a t 537, 87 S.Ct at l'i 05. We think the 
animating principles of this case have little 
application to the drug testing at issue 
here. Camara, in common with the closely 
regulated industry cases, only approved in­
spections of property which are not person­
al in nature. Id.

FRA also argues that the Supreme Court 
and the Ninth Circuit have frc._ "tly ap­
proved of searches of persons couducted 
without probable cause or individualized 
suspicion. It cites United States v. Mar- 
tinez-Fucrte, 428 U.S. 543, 96 S.Ct. 3074, 
49 L.Ed.2d 1116 (1976) (upheld brief vehicle 
stops a t fixed checkpoints to question occu­
pants without individual suspicion); United 
States v. Des Jardins, 747 F.2d 499, 505-06 
(9th Cir. 1984) (upheld pat-down search of 
person at border based only on minimal 
showing of suspicion), partially vacated, 
772 F.2d 578 (9th Cir.1985); McMorris v. 
Alioto, 567 F.2d 897 (9th Cir.1978) (ap­
proved routine metal detector and pat-down 
searches of attorneys entering courthouse); 
Davis, 482 F.2d a t 910-11 (approved pre- 
boarding searches of airline passengers).

We do not consider these cases to be in 
point Stops for questioning, pat-down 
searches and magnetometer searches do 
not approach the degree of intrusiveness 
involved in toxicological testing of body 
fluids. The consistent rationale of the 
cases is that a vital governmental interest 
in, for example, national self-protection, 
Martinez-Fuerte, 428 U.S. 543, 96 S.Ct 
3074, 49 L.Ed.2d 1116, in the safety of 
judicial officers, McMorris, 567 F.2d 897, or 
in combatting terrorism and hijacking, 
Davis, 482 F.2d at 897, may justify a mini­
mal intrusion. We do not consider breath, 
blood or urine testing to be similarly mini­
mal intrusions. See Storms, 600 F.Supp. 
a t 1220 (urinalysis entitled to same level of

scrutiny accorded body cavity searches be­
cause both offend human dignity and priva­
cy and both are degrading); McDonell v. 
Hunter, 612 F.Supp. 1122, 1127 (D.Iowa 
1985) (“[U]rine is discharged and disposed 
of under circumstances where the person 
has a reasonable and legitimate expectation 
of privacy." Court also found significant 
the interest in maintaining privacy in per­
sonal information contained in body 
fluids.), a ffd  as modified, 809 F.2d 1302 
(8th Cir.1987); Tucker v. Dickey, 613 
F.Supp. 1124 (W.D.Wis.1985) (urinalyses 
and body cavity searches equally degrad­
ing).

We still must decide wliat standard gov­
erns inquiry into the reasonableness of 
such a drug testing program. The Su­
preme Court has provided some guidance 
for determining the applicable standard of 
reasonableness although it has expressly 
declined to address the proper standard for 
analyzing employee drug and alcohol test­
ing. O’Connor, 107 S.Ct at 1504 n. “ .

3. Reasonableness
The Supreme Court has said that deter­

mining the "standard of reasonableness ap­
plicable to a particular class of searches 
requires ‘balancing] the nature and quality 
of the intrusion on the individual’s Fourth 
Amendment interests against the impor­
tance of the governmental interests alleged 
to justify the intrusion.” ’ O’Connor, 107 
S.C t at 1499 (quoting United States v. 
Place, 462 U.S. 696, 703, 103 S.Ct. 2637, 
2642, 77 LEd.2d 110 (1983)); National 
Fed’n  o f  F ed Employees, 818 F.2d at 942.

In this case, on one side of the balance 
are the railroad employees' reasonable ex­
pectations of privacy, T.L.O., 469 U.S. at 
338, 105 S.Ct at 741, O'Connor, 107 S.Ct 
a t 1497-99, and on the other side is the 
governmental interest in the safe and effi­
cient operation of the railroads for the ben­
efit of railroad employees and the public 
affected by that operation. See O’Connor, 
107 S.Ct a t 1501 (government interest in 
efficient and proper operation of the work­
place justifies search of employee’s desk 
and files); National Fed’n o f  Fed Em­
ployees, 818 F.2d at 942 (government inter­
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est in efficient operation of the workplace 
offered as justification for drug testing of 
federal employees); McDonell, 809 F.2d at 
1308 (government interest in determining 
whether prison personnel are using or 
abusing drugs which would affect their 
ability to safely perform their work may 
support the reasonableness determination).

[9] We believe that accommodation of 
railroad employees’ privacy interest with 
the significant safety concerns of the 
government does not require adherence to 
a probable cause requirement. Cf. T.L.O., 
469 U.S. a t 341, 105 S.Ct. at 742. In this 
case, as in T.L. 0., the legality of the search 
for evidence of drug or alcohol impairment 
depends on the reasonableness, under all 
the circumstances of the search. To be 
reasonable, the search must satisfy both 
prongs of a two-prong test. First, we must 
determine “whether the [search] was justi­
fied at i*t inception,” T.L.O., 469 U.S. at 
341, 105 S.Ct. a t 743 (quoting Terry v. 
Ohio, 392 U.S. 1, 20, 88 S.Ct. 1868,1879, 20 
L.Ed.2d 889 (1968)). Second, we must de­
termine “whether the search as actually 
conducted ‘was reasonably related in scope 
to the circumstances which justified the 
interference in the first place,” ’ T.L.O., 
469 U.S. at 341, 105 S.Ct, a t 743 (quoting 
Terry, 392 U.S. a t 20, 88 S.Ct. a t 1879).

a. Justified a t Inception
[10] Finding a search justified at its 

inception requires a determination that 
there are reasonable grounds for suspect­
ing that the search will turn up the evi­
dence sought. In O’Connor this standard 
meant there had to be reasonable grounds 
for suspecting the search of an employee's 
office would turn up evidence that he was 
guilty of work-related misconduct. 107 
S.Ct. a t 1503. In T.L.O. this standard 
meant1 there had to be reasonable grounds 
for suspecting that the search of a stu­
dent’s purse would turn up evidence that 
the student had violated or was violating 
the law or school rules. 469 U.S. a t 342,

13. The holding of T.L.O. appears to be broader 
than the facts required, in that the Court said 
"[W]e hold today that school officials need not 
obtain a w arrant before searching a student 
who is under their authority.” -169 U.S. at 340,

105 S.C t a t 743. In our case, this standard 
means there must be reasonable grounds 
for suspecting the search will turn up evi­
dence the employee has violated the indus­
try rule and federal regulation, 49 C.F.R. 
§ 219.101, prohibiting possession or use of 
alcohol and controlled substances on the 
job and prohibiting working while under 
the influence of alcohol or drugs.

The Supreme Court has not determined 
whether "reasonable grounds for suspect­
ing” necessarily means that there must be 
individualized or particularized suspicion. 
O’Connor, 107 S.Ct a t 1503; T.L.O., 469 
U.S. a t 342 n. 8, 105 S.Ct. a t 743 n. 8. 
These cases both involved searches of prop­
erty,13 not persons, and in both cases indi­
vidualized suspicion did exist, but the Court 
refused to say that it was an irreducible 
minimum of a reasonable search. O'Con­
nor, 107 S.Ct. a t 1503; T.L.O., 469 U.S. a t 
342 n. 8, 105 S.Ct at 743 n. 8.

[11] We hold that particularized suspi­
cion is essential to finding toxicelogical 
testing of railroad employees justified at 
its inception. Accidents, incidents or rule 
violations, by themselves, do not create rea­
sonable grounds for suspecting that tests 
will demonstrate alcohol or drug impair­
ment in any one railroad employee, much 
less an entire train crew. Broad based 
testing, without particularized suspicion, 
such as that mandated by the new regula­
tions, 49 C.F.R. §§ 219.201, 219.301(b)(2) 
and (3), has been frequently disapproved. 
See, e.g., Amalgamated Transit Union, 
663 F.Supp. at 1568 (random testing of bus 
drivers unreasonable with less than reason­
able suspicion); Feliciano, 661 F.Supp. at 
589 (“a reasonable individualized suspicion 
that a police officer is using illicit drugs 
must be required for urinalysis to be rea­
sonable”); American Fed’n Gov’t Employ­
ees v. Weinberger, 651 F.Supp. 726 (S.D. 
Ga.1986) (federal police officers cannot be 
tested without reasonable suspicion); Lov- 
vom , 647 F.Supp. 875 (firefighters cannot

105 S.Ct. at 742. As we have discussed, dispens­
ing with the w arrant requirement does not end
the inquiry into me reasonableness of a search,
which requires different degrees of suspicion to
w arrant different degrees of intrusion.
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be tested without individualized suspicion); 
Capua, 643 F.Supp. 1507 (random testing 
of firemen and policemen unconstitutional); 
Patchogue-Mzdford Congress o f  Teachers 
v. Board o f  Education, 70 N.Y.2d 57, 517 
N.Y.S.2d 456, 510 N.E.2d 325 (1987) (teach­
ers cannot be tested without particularized 
suspicion). B ut sec National Treasury 
Employees Union, 816 F.2d 170 (customs 
officials may be required to take test when 
they apply for certain sensitive jobs); 
McDonell, 809 F.2d 1302 (prison guards 
may be subjected to uniform or systematic 
random urine testing); Shoemaker, 795 
F.2d 1136 (jockeys may be subjected to 
random urinalysis and uniform breathalyz­
er tests).

We think when testing is undertaken to 
detect drug or alcohol abuse as a  means of 
improving the safe operation of a  railroad, 
it poses no insuperable burden on the 
government to require individualized suspi­
cion. The reasonable suspicion standard 
currently codified at 49 C.F.R. §§ 219- 
301(b)(1) and (cX2) is adequate to safeguard 
the privacy expectations of railroad em­
ployees, and we believe it should be incor­
porated into the mandatory testing provi­
sions set out in 49 C.FJt. § 219.201 and the 
other authorized testing provisions set out 
in 49 C.F.R. § 219.301(b)(2) and (3).

Requiring particularized suspicion before 
testing for drug or alcohol impairment com­
ports with the great weight of authority 
holding that a warrantless search of a per­
son is unconstitutional without a degree of 
specific suspicion. "Exceptions to the re­
quirement of individualized suspicion are 
generally appropriate only where the priva­
cy interests implicated by a search are min­
im a l.. .."  T.L.O., 469 US. a t 342 n. 8,105 
S.Ct. a t 743 n. 8. See e.g. McMorris v. 
Alioto, 567 F.2d 897 (9th Cir.1978) (pat- 
down search of visitor to courthouse more 
intrusive than magnetometer search and 
can be performed only with suspicion 
caused by activation of magnetometer); 
Thome v. Jones, 765 F.2d 1270, 1277 (5th 
Cir.1985) (reasonable suspicion standard 
governs strip searches of visitors to pris­
on), cert denied, 475 U.S. 1016, 106 S.Ct. 
1198, 1199, 89 L.Ed.2d 313 (1986); H unter  
v. Auger, 672 F.2d 668 (8th Cir.1982)

(same); Security & Law Enforcement 
Employees v. Carey, 737 F.2d 187, 204-05 
(2d Cir.1984) (reasonable suspicion stan­
dard governs strip searches of correction 
officers); United Slates v. Ogberaha, 771 
F.2d 655, 658 (2d Cir.1985) (reasonable sus­
picion governs strip searches a t the bor­
der), cert denied, 474 U.S. 1103, 106 S.Ct 
887, 88 LJEkL2d 922 (1986); Henderson v. 
United States, 390 F.2d 805 (9th Cir.1967) 
(same).

Although we hold that the testing provi­
sions in 49 C.F.R. §§ 219.201 and 219.- 
301(bX2) and (3) are constitutionally infirm 
because they do not meeTthe first prong of 
the reasonableness test, we turn to a con­
sideration of the second prong.

b. Related in Scope

The second prong of the reasonableness 
test is whether the search is reasonably 
related in scope to the circumstances which 
justified the interference in the first place. 
T.L.O., 469 U.S. a t 341, 105"S.Ct a t 742. 
In T.L.O. the Court indicated that a search 
of a school child which was justified a t its 
inception would also be permissible in its 
scope when the measures adopted are rea­
sonably related to the objectives of the 
search and not excessively intrusive in light 
of the age and sex of the student and the 
nature of the infraction. Id. a t 342, 105 
S.C t a t  743. We apply this standard to the 
regulations as they would stand with par­
ticularized suspicion incorporated as a nec­
essary predicate to all testing.

[12] ‘Ihe professed purpose of the test­
ing program is to detect current drug in­
toxication and impairment and thereby to 
improve rail safety through the deterrent 
effect of the testing. We see one flaw in 
the reasonableness of this approach to the 
problem. Blood and urine tests intended to 
establish drug use other than alcohol are 
not reasonably related to the stated pur­
pose of the tests because the tests cannot 
measure current drug intoxication or de­
gree of impairment See Jones v. McKen­
zie, 833 F.2d 335, 339 (D.C.Cir.1987); Du- 
bowslri, Dr., Drug-Use Testing: Scientific 
Perspectives, 11 Nova LRev. 415, 526-29
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(1987); Hudner, Urine Testing fo r  Drugs, 
11 Nova L.Rev. 553, 555-57 (1987); Joseph, 
Fourth Am endm ent Implications o f  Pub­
lic Sector Work Place Drug Testing, 11 
Nova L.Rev. 605, 632 (1987). Rather, the 
state of the art drug tests currently used 
can discover only the metabolites of vari­
ous drugs, which are not evidence of cur­
rent intoxication and may remain in the 
body for days or weeks after the ingestion 
of the drug. Joseph, supra  a t 632. For 
this reason we think it imperative that drug 
testing be undertaken only when there is 
individualized suspicion because the combi­
nation of observable symptoms of impair­
ment with a positive result on a  drug test 
would provide a sound basis for appropri­
ate disciplinary action. The literature on 
drug testing is replete with references to 
the unreliability of results. See Testing 
fo r  Drug Use in  the American Workplace: 
A Symposium, 11 Nova L.Rev. (1987) pas­
sim. Requiring individualized suspicion 
would help to alleviate some of the harsh 
consequences of exclusive reliance on test 
results.

If individualized suspicion becomes a 
predicate for all testing the regulations 
should withstand scrutiny under the scope 
prong of the reasonableness standard. Al­
though body fluid testing is highly intru­
sive, if it were occasioned only by individu­
alized suspicion, the intrusion would not be 
excessive in light of the nature of the sus­
pected rule violation. C f T.L.O., 469 U.S. 
at 342, 105 S.Ct. a t 743.

The manner of conducting the tests is 
generally reasonable in that they are per­
formed in medical facilities. 49 C.F.R. 
§ 219.203(c). The intrusiveness of the pro­
cess of urine testing has been reduced as 
much as is practicable in that only person­
nel of the medical facility may supervise 
the sample collection. 49 C.F.R. 
§ 219.305(a).

The implied consent provision, 49 C.F.R. 
§ 219.1114 adds little to the reasonableness 
of the testing program although it does put 
employees on notice that they may be re-

14. § 219.11(a) provides "Any employee who per­
forms covered service for a railroad on or after
February 10, 1986, shall be deemed to have

quired to submit to such tests. See Na­
tional Treasury Employees Uniov1 816 
F.2d a t 178. The consent feature does not 
add to the reasonableness in our case as it 
did in National Treasury Employees Un­
ion because there an employee could total­
ly forego drug screening with no adverse 
inferences if he withdrew his application 
for a job transfer. Id. Railroad employees 
do not have that option.

If individualized suspicion is included in 
the preconditions for testing, we would con­
clude that the least intrusive means have 
been selected to meat the legitimate gov­
ernmental objectives of the tests. See id. 
a t  180. We are less convinced of the effec­
tiveness of the tests in detecting drug im­
pairment, id., but think the program will 
serve reasonably well as a deterrence to 
on-the-job use of drugs and alcohol.

D. Consent
FRA argues the rule satisfies the fourth 

amendment even under the stricter stan­
dard of reasonable suspicion because of the 
implied consent provision in 49 C.F.R. 
§ 219.11. It is clear that valid consent to a 
search eliminates the need for a warrant of 
probable cause. United States v. Menden­
hall, 446 U.S. 544, 100 S.Ct. 1870, 64 L.Ed. 
2d 497 (1980); Schneckloth y. Bustamonte, 
412 U.S. 218, 93 S.Ct. 2041, 36 L.Ed.2d 854 
(1973). However, when a search has been 
determined to be constitutionally unreason­
able, the consent feature cannot save i t  
National Fed’n o f  Fed. Employees, 818 
F2d a t 943. As one court expressed it, 
‘‘advance consent to future unreasonable 
searches is not a reasonable condition cf 
employment.” McDonell, 612 F.Supp. at 
1131 (emphasis in original).

E. Conflicting Authority
We are mindful that our decision may be 

seen as conflicting with decisions of other 
circuits. E.g. National Treasury Employ­
ees Union, 816 F.2d 170; McDonell, 809
F.2d 1302; Shoemaker, 795 F.2d 1136; Di­
vision 241 Amalgamated Transit Union

consented to testing as required in Subpart C
and D of this part: and consent is implied by
performance of such service.
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v. Suscy, 538 F.2d 1264 (7th Cir,), cert, 
denied, 429 U.S. 1029, 97 S.Ct 653, 50 
L.Ed.2d 632 (1976).

In National Treasury Employees Un­
ion, the Fifth Circuit considered a plan for 
testing customs officials seeking transfer 
to jobs which involve interdiction of illicit 
drugs, require carrying of a firearm or 
involve access to classified information. 
816 F.2d a t 173. As a voluntary screening 
test for those applying for transfers, this 
program is similar to FRA rules for pre­
employment drug screens codified a t 49 
C.F.R. Part 219, Subpart F. These rules 
are not before us, and of course v/e express 
no opinion as to their constitutionality. We 
do not think the factors the Fifth Circuit 
considered in analyzing the reasonableness 
of the testing program, 816 F.2d at 177-82, 
are precisely the factors we consider rele­
vant, because the court did not consider the 
crucial question which is the foundation of 
the reasonableness test, i.e., whether the 
search i3 justified at its inception, O’Con­
nor, 107 S.Ct. at 1503; T.L.O., 469 U.S. at 
341, 105 S.Ct. at 742.

Likewise, the McDonell court did not 
pose this question in analyzing and uphold­
ing the reasonableness of uniform or sys­
tematic random testing of prison guards. 
809 F.2d at 1308. Rather the court simply 
weighed the strong interest in prison secur­
ity against the urinalyses which it held to 
be relatively less intrusive than body 
Searches and found the intrusion into the 
guards' expectation of privacy to be rea­
sonable. Id. We do not agree that urine 
testing is a lesser intrusion than body 
searches.

We have already indicated that Shoe­
maker is distinguishable because the Third 
Circuit adopted the pervasively regulated 
industry rationale to uphold testing of jock­
eys and we do not consider that rationale 
applicable to the employees in our case. 
795 F.2d at 1141-42.

Finally, we do not consider the analysis 
of the Suscy court to be particularly per­
suasive, even though the case, because it

15. The district court did not reach any of these
questions but because they ar< legal issues we

involves bus drivers, is factually similar to 
the case before us. 538 F.2d 1264. The 
Seventh Circuit held, without very thor­
ough analysis, that bus operators have no 
reasonable expectation of privacy and that 
even if they did, the tests given were rea­
sonable because they were given only to 
operating employees directly involved in 
serious accidents or suspected by two su­
pervisory employees of being under the 
influence. Id. at 1267. See Bible, Screen­
ing Workers fo r  Drugs: The Constitution­
al Implications o f  Urine Testing in  Pub­
lic Employment, 24 Am. Business L J. 309, 
324-25 (1986) (criticizing'Suscy reasoning). 
Our evaluation of the reasonableness of the 
tests a t issue in this case is that they fail to 
meet the requirement of being justified at 
their inception by an expectation the tests 
will reveal the sought after information. 
Because the Suscy court did not apply that 
test, its conclusions do not influence the 
outcome in our ca3e.

II. STATUTORY ARGUMENTS
[13] RLEA raises a number of statu­

tory objections to the regulations which we 
find unpersuasive.15 RLEA suggests that 
the regulations violate the Federal Railroad 
Safety Act in that the FRA lacks the statu­
tory authority to delegate testing under 
Subpart D to the railroads, and to permit 
them to conduct it without particularized 
suspicion. This argument is without merit. 
45 U.S.C. § 437(a) authorizes the Secretary 
to delegate to any qualified persons func­
tions respecting examination, inspection 
and testing of persons as necessary to 
carry out the provisions of that subchapter. 
Thus, because the Secretary has the power 
to perform the searches in question here, 
he has the power to delegate that authority 
to other qualified persons.

The RLEA argues from Marshall v. Bar­
lows, Inc., 436 U.S. 307, 98 S.Ct. 1816, 56 
L.Ed.2d 305 (1978), which addressed war­
rantless inspections to enforce OSHA, that 
any statutory scheme mandating warrant­
less searches is constitutionally infirm.

need not remand for further consideration.
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Marshall does not go so far. The Court 
specifically stated it was concerned only 
with OSHA, and that the “reasonableness 
of a warrantless search . . .  will depend 
upon the specific enforcement needs and 
privacy guarantees of each statute." Id. at 
321, 98 S.Ct a t 1825. Thus, the scheme at 
issue in this case need only pass constitu­
tional muster on its own terms.

[14] RLEA also argues that the regula­
tions violate the Federal Rehabilitation Act 
by unlawfully discriminating against the 
handicapped by causing dismissal of em­
ployees who can perform their jobs despite 
drug or alcohol use. The Federal Rehabili­
tation Act prohibits discrimination against 
otherwise qualified handicapped individuals 
by any program receiving federal financial 
assistance. 29 U.S.C. § 794 (1982). As­
suming the Act applies to railroads, since 
they generally receive federal assistance or 
have federal contracts, it is clear the test­
ing regulations are not violative of the Re­
habilitation Act.

The regulations do not mandate any dis­
criminatory treatment of those who are 
handicapped, or even of thos^ who “flunk” 
the drug or alcohol tests. Any disciplinary 
action is left up to the individual employers 
and is a subject for collective bargaining 
between the unions and railroads.

Furthermore, the Rehabilitation Act does 
not cover alcoholics or drug abusers whose 
employment, by reason of current alcohol 
or drug abuse, would constitute a threat to 
property or safety. 29 U.S.C. § 706(7)(B). 
It appears from the plain language of the 
statute that only alcoholics or drug abusers 
whose problems are under control are pro­
tected from discriminatory treatm ent

Finally, RLEA argues that the regula­
tions violate protections of the Railway La­
bor Act by denying employees the right to 
have union representation at the testing 
procedures. This argument has no merit. 
It derives the right to have a representa­
tive present from the Supreme Court's deci­
sion in NLRB v. J. Weingarten, Inc., 420 
U.S. 251, 95 S.Ct. 959, 43 L.Ed.2d 171 
(1975). In Weingarten, the Court held that 
an employer’s refusal of an employee’s re­
quest that her union representative be

present a t an investigatory interview which 
the employee reasonably believed might re­
sult in disciplinary action constituted an 
unfair labor practice in violation of § 8(a)(1) 
of the N.L.R.A., 29 U.S.C. § 158(a)(1), be­
cause it interfered with § 7 rights to en­
gage in concerted activity. 29 U.S.C. 
§ 157. 420 U.S. a t 252-53, 95 S.Ct at 961.

Weingarten does not control this case. 
The Court specified that the right to union 
representation arises only upon the employ­
ee’s request. Id. at 257, 95 S.Ct. a t 963. 
Here, the regulations are silent as to a 
person's right to have representation, and 
the situation has not yet arisen in which an 
employee has asked for and been refused 
such representation. Thus, the question is 
not ripe for review.

III. OTHER CONSTITUTIONAL 
OBJECTIONS

RLEA contends that, in addition to its 
constitutional infirmity under the fourth 
amendment, the rule also impermissibly im­
pinges on the fundamental right of privacy. 
See Roe v. Wade, 410 U.S. 113, 93 S.Ct. 
705, 35 L.Ed.2d 147 (1973). The privacy 
interest protected by Roe v. Wade and its 
progeny has not been fully delineated, see 
Carey v. Population Servs. Int'l, 431 U.S. 
678, 97 S.C t 2010, 52 L.Ed.2d 675 (1977), 
but thus far has been extended to include 
interests in autonomous decision making in 
the areas of family planning and contracep­
tion, Eisensiadt v. Baird, 405 U.S. 438, 92 
S.Ct. 1029, 31 L.Ed.2d 349 (1972), marriage, 
Zablocki v. Redhail, 434 U.S. 374, 98 S.Ct. 
673, M L.Ed.2d 618 (1978), and family liv­
ing arrangements. Moore v. City o f  East 
Cleveland, 431 U.S. 494, 97 S.Ct. 1932, 52 
L.Ed.2d 531 (1977).' Any right to personal 
autonomy in choosing to use alcohol or 
drugs has not yet been protected, although 
there is a parallel right to keep certain 
information about drug use private. Whal­
en v. Roe, 429 U.S. 589, 97 S.Ct 869, 51 
L.Ed.2d 64 (1977). In Whalen the Court 
found the gathering and storage of data 
pertaining to prescription drug use did not 
pose a grievous threat to the privacy inter­
est in avoiding disclosure of personal mat­
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ters or the privacy interest in independent 
decision making.

The Third Circuit held that one aspect of 
the reasonableness of the jockey testing 
program was the guarantee of confidential­
ity incorporated in the statutory scheme. 
Shoemaker, 795 F.2d at 1144. The regula­
tions before us lack this safeguard, but we 
believe the time to litigate the question is 
after some inappropriate breach of confi­
dentiality.

[15] RLEA’s final constitutional argu­
ment is that the regulations are underinclu- 
sive and thus offend due process by arbi­
trarily discriminating among similarly situ­
ated classes of persons. Of course the 
equal protection provisions of the four­
teenth amendment have been made applica­
ble to the federal government through the 
due process clause of the fifth amendment 
Bolling v. Sharpe, 347 U.S. 497, 74 S.Ct. 
693, 98 L.Ed. 884 (1954). But equal protec­
tion requires only that there be a rational 
relationship between a classification 
scheme and a legitimate government objec­
tive. Plyler v. Doe, 457 U.S. 202, 216-18, 
102 S.Ct. 2382, 2394-95, 72 L.Ed.2d 786 
(1982). The objective of railway safety is 
unquestionably legitimate. The targeting 
for testing of employees covered by the 
Hours of Service Act, 45 U.S.C. §§ 61- 
64b, and employees performing the same 
services as covered employees, 49 C.F.R. 
§ 219.5(d), is reasonably related to the 
goals of the testing program. The Hours 
of Service employees are "individuals] ac­
tually engaged in or connected with the 
movement of any train." 45 U.S.C. 
§ 61(b)(2). Congress enacted this legisla­
tion to enhance railroad safety by regulat­
ing the hours of employees most involved 
in the operation and therefore most respon­
sible for the safe operation of trains. It 
make3 sense to mandate drug and alcohol 
testing of the same group for the same 
reasons.

But RLEA argues this does not permit 
testing of supervisory employees who may 
also be responsible for railway accidents. 
However, as FRA points out, supervisory 
personnel are already subject to testing at 
the discretion of the railroads, and if they

perform any "covered service” they will be 
subject to testing under the new rule too. 
Thus, the rule does not offend the equal 
protection clause.

CONCLUSION

Because the district court applied the 
wrong legal standard in evaluating the 
fourth amendment issue in this case, it 
erroneously granted summary judgment 
for FRA. Applying the test of reasonable­
ness we conclude that intrusive drug and 
alcohol testing may__be required or autho­
rized only when specific articulable facts 
give rise to a reasonable suspicion that a 
test will reveal evidence of current drug or 
alcohol impairment. The judgment of the 
district court is REVERSED.

ALARCON, Circuit Judge, dissenting:
I respectfully dissent.
The primary issue before this court is 

whether the district court correctly deter­
mined that the Federal Railroad Adminis­
tration's regulations requiring restraints to 
conduct blood or urine tests of crew mem­
bers after serious accidents or incidents 
and authorizing the conduct of breath or 
urine tests, upon reasonable suspicion or 
upon an indication of a deficiency in an 
employee’s safety sensitive functions as a 
result of an employee's involvement in cer­
tain accidents, incidents or rule violations, 
do not violate the fourth amendment. The 
district court concluded that, because rail­
roads and railway employees are closely 
regulated by the government to promote 
public safety, the balance between this val­
id governmental interest and the right of 
an individual to be free from an invasion of 
privacy must be struck in favor of the 
regulatory scheme. I would affirm the 
district court’s judgment.

I
The majority has concluded that, notwith­

standing that railroads are closely regulat­
ed industries, the exception to the require­
ment of a warrant and probable cause for 
searches involving closely regulated indus­
tries does not apply to the search of the
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employees of such enterprises. The major­
ity's decision is in direct conflict with the 
Third Circuit's opinion in Shoemaker v. 
Handel, 795 F.2d 1136 (3rd Cir.1986), cert.
denied, —  U.S. ----- , 107 S.Ct. 577, 93
L.Ed.2d 580. In Shoemaker, the court 
held that warrantless breathalyzer and 
urine tests of voluntary participants in the 
highly regulated horse racing industry are 
reasonable under the fourth amendment. 
The majority in the instant matter attem pt 
to distinguish Shoemaker on the ground 
that in the regulation of horse racing, jock­
eys are "the principal regulatory concern.” 
Majority op. a t 585. In further support of 
its refusal to follow Shoemaker, the major­
ity states, "[i]n contrast, the extensive reg­
ulation of the railroad industry is designed 
to guarantee the safety of employees and 
the public and to that end has always been 
geared to assuring the safety and proper 
maintenance of equipment and facilities.” 
Id.

Contrary to the majority’s argument, tne 
government has a long tradition of regulat­
ing the conduct of railway personnel to 
promote public safety. The reason is obvi­
ous. An idle locomotive, sitting in the 
roundhouse, is harmless. It becomes lethal 
when operated negligently by persons who 
are under the influence of alcohol or drugs. 
As early as 1907, for example, Congress 
set limits on the number of working hours 
industry personnel may undertake per day. 
45 U.S.C. § 62(a)(1) (1982). This legisla­
tion:

was induced by reason of the many casu­
alties in railroad transportation which re­
sulted from requiring the discharge of 
arduous duties by tired and exhausted 
men whose power of service and energy 
had'been so weakened by overwork as to 
render them inattentive to duty or incap­
able of discharging the responsible la­
bors of their positions.

Atchison, T. & S.F. Ry. Co. v. United  
States, 244 U.S. 336, 342, 37 S.Ct. 635, 637, 
61 L.Ed. 1175 (1917).

The government has promulgated a num­
ber of regulations which mandate safe 
working practices by railroad personnel. 
See e.g., 49 C.F.R. §§ 218.1-218.30 (1986)

(requiring that workers follow certain pre­
scribed safety procedures when 'o-workers 
are engaged on rail tracks); 49 C.F.R. 
§ 218.37 (1986) (requiring that workers fol­
low certain prescribed safety procedures 
when trains are running at reduced 
speeds); 49 C.F.R. § 220.61 (1986) (requir­
ing certain prescribed safety procedures be 
followed when transmitting or receiving or­
ders). Additionally, Congress has declared 
that railroad personnel can be held crimi­
nally liable for violating certain safety 
rules. See 49 U.S.C. § 1801 (1982) (provid­
ing criminal penalties from the knowing 
transportation of hazardous materials); see 
also 45 U.S.C. § 438 (1982) (criminal penal­
ties for false entries in accident reports).

The majority aiso reasons that railroad 
workers, unlike jockeys, do not have dimin­
ished expectations of privacy with respect 
to their use of drugs or alcohol. Majority 
op. at 585. This argument ignores the 
fact that railway employees were subject to 
safety rules such as the one denominated 
as Rule G in the companion cases to this 
m atter Brotherhood o f Locomotive Eng'rs 
v. Burlington N. R.R. Co., 838 F.2d 1087 
(9th Cir.1988) which, for a substantial pi ri- 
od of time, have prohibited the use of alco­
hol and controlled substances by employees 
subject to duty or while on duty and re­
quired railway personnel suspected of use 
to submit to a blood or urine test to clear 
themselves of suspicion. See Brotherhood 
o f  Locomotive Eng'rs v. Burlington N. 
R.R. Co., 620 F.Supp. 163, 169-172 
(D.Montl985).

Because the activities of railway person­
nel are closely regulated to promote safe­
ty, I would adopt the well-reasoned opinion 
in Shoemaker, and hold that the closely 
regulated industry exception to the require­
ment of a warrant and probable cause ap­
plies to blood, breath, and urine tests of 
railway employees under the specific cir­
cumstances prescribed in the regulations 
challenged in this action.

II
A search of a closely-regulated ind..stry 

"will be deemed to be reasonable,” New 
York v. Burger, —  U.S. ----- , 107 S.Ct.
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2636, 2643, 96 L.Ed.2d 601 (1987), if it 
meets the following three criteria:

First, there must be a “substantial" 
government interest that informs the 
: egulatory scheme pursuant to which the 
inspection is made

Second, the warrantless inspections 
must be “necessary to further [the] regu­
latory scheme."

Finally, "the statute’s inspection pro­
gram, in terms of the certainty and regu­
larity of its application, [must] provid[e] 
a constitutionally adequate substitute for 
a warrant.”

Id. 107 S.Ct at 2644 (quoting Donovan v. 
Dewey, .452 U.S. 594, 601-03, 101 S.Ct. 
2534, 2539-40, 69 L.Ed.2d 262 (1981); see 
Balelo v: Baldrige, 724 F.2d 753, 764-65 
(9th Cir.1984) (en banc), cert, denied, 467 
U.S. 1252, 104 S.Cc. 3536, 82 L.Ed.2d 841. 
The searches mandated by 49 C.F.R. 
§ 219.201 satisfy this three-pronged test.

The government has a "substantial” in­
terest in requiring that tests be conducted 
to  assure that railroad employees avoid 
drug or alcohol use which might affect 
their ability to perform their jobs safely. 
D rug usage among railroad personnel has 
been implicated as a potential cause of nu­
merous train accidents which resulted in 
injury and death. Two such accidents are 
noted in the companion cases to this mat­
ter, Brotherhood o f Locomotive E ng’rs v. 
B urlington  N. R.R. Co., 838 F.2d 1087. 
These accidents caused seven deaths and 
over $3 million in property damage. These 
tragic events were not isolated incidents. 
They are two examples of a long line of 
alcohol or drug-related tragedies. See gen­
erally  T. Manello & F. Seaman, Prev­
alence, Costs and Handling o f Drinking 
Problems on Seven Railroads (Depart­
m ent of Transportation Report No. DOT- 
TSC-1375, 1979). The threat posed by alco­
hol and drug-related railroad accidents is 
particularly dangerous in light of the fact 
th a t extremely hazardous materials are of­
ten  transported by rail. See generally Na­
tional Transportation Safety Board, Pub.

No. NTSB/RAR/83/05, Railroad Accident 
Report— Derailment o f  Illinois Central 
G ulf Railroad Freight Train Extra 9629 
East (GS-2-2S) and Release o f  Hazardous 
Materials at Livingston, Louisiana, Sep­
tember 28, 1982 (1983) (describing an alco­
hol- implicated train wreck which resulted 
in a chemical spill requiring the evacuation 
of a community of 3000 persons for a peri­
od of two weeks).

Second, warrantless inspections are “nec­
essary to further [the] regulatory scheme." 
Burger, 107 S.Ct at 2644 (quoting Dono­
van, 452 U.S at 601T, 101 S.Ct a t 2539). 
As the majority recognizes, “the exigencies 
of testing for the presence of alcohol and 
drugs in blood, urine or breath require 
prompt action which precludes obtaining a 
warrant.” Cf. Schmerber v. California, 
384 U.S. 757, 770, 86 S.Ct. 1826, 1835, 16 
L.Ed.2d 908 (1966) (sanctioning warrantless 
blood testing in drunk driving cases).

Finally, the testing procedures set out in 
the regulatory scheme “ ‘provid[e] . . .  con­
stitutionally adequate substitute^] for a 
warrant.’ ” Burger, 107 S.Ct. a t 2648 
(quoting Donovan, 452 U.S. a t 603, 101 
S.Ct. a t 2540). 29 C.F.R. 219.201 m an­
dates testing upon the occurrence of an 
accident or rule violation. Thus, railroad 
employees know “that the inspections to 
which . . .  [they are] subject do not consti­
tute discretionary acts by . . .  officials] but 
are conducted pursuant to . . . "  regulation. 
Burger, 107 S.Ct. a t 2648.

The “ ‘time, place, and scope’ of the in­
spection^]” , id. (quoting United States v. 
Biswell, 406 U.S. 311, 315, 92 S.Ct. 1593, 
1596, 32 L.Ed.2d 87 (1972)), are brought 
within reasonable bounds by other provi­
sions of the regulatory scheme. Under 49 
C.F.R. § 219.205(b), testing must take 
place "as soon as possible" after the occur­
rence of an event specified in section 219.- 
201. Under 49 C.F.R. §§ 219.205(c) and 
215.305(a), tests must be conducted by 
qualified independent medical personnel at 
independent medical facilities. Finally, 
regulations such as 49 C.F.R. 
§ 219.307(2)(b) limit the scope of testing to 
determining whether drugs or alcohol are 
present in the subject’s blood or urine.



RAILWAY LABOR EXECUTIVES’ ASS’N v. BURNLEY 595
Cite u  839 FJd 375 (9*h Cir. 1988)

The blood and urine testing program 
clearly satisfies the three-pronged test es­
tablished in Donovan and Burger. Ac­
cordingly, I would hold that the contested 
regulations do not violate the fourth 
amendment.

Ill
Reliance on the closely regulated indus­

try exception to the fourth amendment re­
quirement of a warrant and probable cause 
is not necessary to uphold the govern­
ment’s regulations requiring blood and 
urine tests under carefully prescribed cir­
cumstances.

To survive traditional fourth amendment 
scrutiny, a search must be "reasonable.”
O'Connor v. Ortega, —  U.S. ----- , 107
S.Ct. 1492, 1502-03, 94 L.Ed.2d 714. 

"Determining the reasonableness of any 
search involves a twofold inquiry: first, 
one must consider 'whether the . . .  ac­
tion was justified at its inception,’ . . . ;  
second, one must determine whether the 
search as actually conducted ‘was rea­
sonably related in scope to the circum­
stances which justified the interference
in the first place,’ ”

Id. 107 S.Ct. at 1503 (quoting New Jersey v. 
T.L.O., 469 U.S. 325, 341, 105 S.Ct. 733, 
742-43, 83 L.Ed.2d 720 (1985), and Terry v. 
Ohio, 392 U.S. 1, 20, 88 S.Ct. 1868, 1879, 20 
L.Ed.2d 889 (1968)). The majority’s opinion 
in this m atter is also in c o n f 't  with deci­
sions of the Fifth Circuit, the Seventh Cir­
cuit, the Eighth Circuit, and the District of 
Columbia Circuit holding that government- 
compelled drug-testing programs were rea­
sonable under the fourth amendment.

Whether a search is “justified at its in­
ception,” involves a careful “ 'balancing 
[ofj the need to search . . .  against the 
invasion which the search . . .  entails.’ ” 
Terry, 392 U.S. a t 21, 88 S.Ct. at 1879
(1968) (quoting Camara v. Municipal 
Court, 387 U.S. 523, 534-35, 87 S.Ct. 1727, 
1733-34, 18 L.Ed.2d 930 (1967)). This bal­
ancing test was applied by the Fifth, Sev­
enth, Eighth and District of Columbia Cir­
cuits to determine the reasonableness of 
toxicological drug testing programs in Na­
tional Treasury Employees Union v. Von

Raab, 816 F.2d 170 (5th Cir.1987), McDo­
nell v. Hunter, 809 F.2d 1302 (8th Cir.
1987), and Jones v. McKenzie, 833 F.2d 335 
(D.C.Cir.1987), and Division 241 Amalga­
m ated Transit Union v. Suscy, 538 F.2d 
1264 (7th Cir. 1976), cert, denied, 429 U.S. 
1029, 97 S.Ct 653, 50 L.Ed.2d 632.

In Von Raab, a union representing em­
ployees of the Customs Service mounted a 
fourth amendment challenge to "a program 
adopted by the Customs Service requiring 
employees seeking transfer to certain sen­
sitive jobs to submit to urine testing for 
drug use.” 816 F.2d at 172. The Service 
initiated the program because its employ­
ees ‘‘are routinely exposed to the vast net­
work of organized crime that is inextrica­
bly tied to illegal drug use . . .  as well as 
[to] illegal substances themselves.” Id. at 
173. Applying the ba1 .ncing test, the Fifth 
Circuit determined th -i the urine tests 
were intrusive and undertaken without in­
dividualized suspicion, and considered these 
two factors weighed against finding the 
program reasonable. Id. a t 175-77. The 
court held, however, that these factors 
were more than outweighed by: (1) the 
Service’s compelling need to assure that its 
employees maintained integrity, id. at 177— 
78; and (2) the diminished privacy expecta­
tions of Service employees, who know from 
the very nature of their profession “that 
inquiry may be made concerning their off- 
the-j"h use of drugs," id. a t 180. Persons 
involved in'operating trains should also be 
presumed to know that inquiry concerning 
their off-duty drug and alcohol use is likely 
because of the danger to others that would 
flow from operating a train while under the 
influence of such substances.

In McDonell, the Iowa Department of 
Corrections required correctional officers 
to submit to urine, blood and breath testing 
a t the request of Department officials. 
809 F.2d at 1304. The Department initi­
ated the testing program “to maintain se­
curity and intercept contraband." Id. at 
1306. Applying the balancing test, the 
Eighth Circuit noted that prison employees 
“expectations of privacy are diminished 
while they are within the confines of the 
prison.” Id. It found that the Department
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had a compelling need to determine 
“whether corrections employees are using 
or abusing drugs which would affect their 
ability to safely perform their work within 
the prison.” Id. a t 1308. The court found 
this necessity outweighed the correctional 
officers’ diminished privacy interests: 

Because the institutional interest in pris­
on security is a central one, because uri­
nalyses are not nearly so intrusive as 
body searches, . . .  and because this limit­
ed intrusion into the guards’ expectation 
of privacy is, we believe, one which socie­
ty will accept as reasonable, we . . .  hold 
that urinalyses may be performed uni­
formly or by systematic random selection 
of those employees, who have regular 
contact with the prisoners on a day-to- 
day basis in medium or maximum securi­
ty prisons.

Id. a t 1308. Similarly, the government had 
a compelling need to ensure lhat railway 
employees be free of alcohol or controlled 
substances in propelling locomotives across 
this nation.

In Jones, a transportation worker em­
ployed by the District of Columbia school 
system challenged the District’s mandatory 
urine testing program. The program was 
initiated in response to "repeated incidents 
of bizarre or dangerous drug-related be­
havior by drivers and attendants while on 
duty.” At 336. Applying the balancing 
test, the District of Columbia Circuit held 
that urine tests intrude heavily upon the 
employees’ privacy interests and thus “can 
be outweighed only by strong governmen­
tal concerns." Id. at 340. The court held, 
however, that the government’s safety con­
cerns were sufficiently compelling to tip 
the balance against these interests. Id. 
Thus, it held that the tests were justified at 
the inception:

There can be no doubt whatsoever that 
the School System’s mission of safeiy 
transporting . . .  children to and from 
school cannot be ensured if employees 
. . .  are allowed to work under the influ­
ence of illicit drugs. Any suggestion to
the contrary would be preposterous___
[T]he danger to a young . . .  child, should 
she be dropped by an attendant or ig­
nored while crossing the street, is obvi­

ous. In light of these safety concerns, 
we find that the School System acted 
pursuant to a significant and compelling 
governmental interest in requiring drug 
testing for Transportation Branch em­
ployees as a part of routine employment- 
related medical examinations.

Id. a t 340 (footnote omitted). The need to 
prevent injury or death to pedestrians or 
motorists in the path of a locomotive oper­
ated by substance and alcohol abusers is 
equally compelling.

In Suscy, a bus drivers union challenged 
a Chicago Transit Authority requirement 
that “bus operators".. .  submit . . .  blooa 
and urine tests when they are involved in 
‘any serious accident’ ’’ 538 F.2d a t 1266. 
Applying the balancing test, the Seventh 
Circuit held that the clash of interests 
weighed in favor of holding the tests con­
stitutional: “Certainly the public interest in 
the safety of mass transit riders outweighs 
any individual interest in refusing to dis­
close physical evidence of-intoxication or 
drug abuse.” Id. at 1267.

I would adopt the 'analysis set forth in 
these cases to the matter at hand, and hold 
that the urine and blood examinations man­
dated by 49 C.F.R. § 219.201 are justified 
at the inception. I would also recognize 
that the blood and urine tests required by 
the regulation are intrusive and hold, 
nevertheless, that they can be performed in 
the absence of individualized suspicion. I 
would hold that the government’s compel­
ling need to assure railroad safety by con­
trolling drug use among railway personnel 
outweighs the need to protect privacy inter­
ests. As recent history attests, locomo­
tives in the hands of drug or alcohol-im­
paired employees are the substantial equiv­
alents of time-bombs endangering the lives 
of thousands. The threat posed by drug or 
alcohol impaired railroad workers trans­
porting hazardous materials across this" na­
tion is fa r  graver than the potential danger 
presented by the customs officers in Von 
Rabb, the prison guards in McDonell or the 
transportation workers in Jones and Suscy.

The Supreme Court has instructed us to 
“ *balanc[e] the need to search . . .  against
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the invasion which the search . . .  entails’ " 
in determining whether a search is justified 
a t the inception. Terry, 392 U.S. a t 21, 88 
S.Ct. a t 1879 (emphasis added) (quoting Ca­
mara, 387 U.S. a t 534-35, 87 S.Ct. a t 1733— 
34). The majority in the instant matter has 
failed to engage in the balancing of inter­
ests required by the Court Instead, the 
majority focuses solely on the degree of 
impairment of the workers’ privacy inter­
ests. Finding that the blood and urine 
tests are intrusive, the majority quickly 
proceeds to the conclusion that the tests 
are not justified a t the inception because 
they are not initiated as the result of indi­
vidualized suspicion of drug or alcohol use. 
Majority op. at 587-588.

The second inquiry under the “reason­
ableness” test is whether the search is 
“ ‘reasonably related in scope to the cir­
cumstances which justified the interference 
in the first place.'” O'Connor, 107 S.Ct. 
a t 1503 (quoting T.L.O., 469 U.S. at 341, 
105 S.Ct. a t 743). ‘‘[A] search will be per­
missible in its scope when the measures 
adopted are reasonably related to the objec­
tives of the search and not excessively in­
trusive ” T.L.O., 469 U.S. a t 342, 105
S.Ct. a t 743.

As discussed above in relation to the 
closely-regulated industry test, the 
searches mandated by 49 C.F.R. § 219.201 
are not excessively intrusive. The regula­
tory scheme provides safeguards which 
bring the time and place of the testing 
within reasonable bounds.

The question remains whether the tests 
“are reasonably related to the objectives of 
the search.” T.L.O., 469 U.S. at 342, 105
S.Ct. a t 743. The majority concludes that 
the urine tests bear no reasonable relation­
ship co the program objective of discover­
ing on-the-job drug or alcohol use because 
they are overbroad: “[T]he tests cannot 
measure current drug intoxication or de­
gree of impairment. Rather, the state of 
the art drug tests currently used can dis­
cover only the metabolites of various 
drugs, which are not evidence of current 
intoxication and may remain in the body 
for days or weeks after the ingestion of the

drug." Majority op. a t 588-589 (citations 
omitted).

The regulatory scheme contains ade­
quate safeguards to counter the problem of 
overbreadth. 49 C.F.R. § 219.309 (1986) 
requires the railroads to inform their work­
ers of the overbreadth problem presented 
by urine tests, and to counsel them to take 
a blood test if they have ingested drugs 
anytime within the previous sixty days. 
Section 219.309(b)(2) requires that railroads 
provide their workers with the following 
notice:

Under Federal Railroad Administration 
(FRA) safety regulations, you may be 
required to provide a urine sample after 
certain accidents and incidents or a t any 
time the company reasonably suspects 
that you are under the influence of, or 
impaired by, drugs while on duty. Be­
cause o f its sensitivity, the urine test 
m ay reveal whether or not you have 
used certain drugs w ithin the recent 
past (in a rare case, up to sixty days 
before the sample is collected). As a 
general matter, the test cannot distin­
guish between recent use off the job and 
current impairment. However, the Fed­
eral regulations provide that if only the 
urine test is available, a positive finding 
on that test will support a presumption 
that you were impaired at the time the 
sample was taken.

You can avoid this presumption of im­
pairment by demanding to provide a 
blood sample a t the same time the urine 
sample is collected. The blood test will 
provide inform ation pertinent to cur­
rent im pairm ent Regardless of the 
outcome of the blood test, if you provide 
a blood sample there will be no presump­
tion of impairment from a positive urine 
test.

I f  you have used any drug o ff  the job 
(other than a medication that you pos­
sessed lawfully) in  the prior sixty days, 
it  m ay be in your interest to provide a 
blood sample. If you have not made 
unauthorized use of any drug in the prior 
sixty days, you can expect that the urine 
test will be negative; and you may not 
wish to provide a blood sample.
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49 C.F.R. § 219.309(b)(2) (1986) (emphasis
added).

The warning required by section 219.309 
protects employees from any mistake that 
might result from the “sensitivity"’ of the 
urine testing procedure. The searches 
mandated by 49 C.F.R. § 219.201 are rea­
sonably related to the objective of deter­
mining whether railroad workers are intoxi­
cated on the job.

CONCLUSION

I would affirm the judgment of the dis­
trict court The railroad industry is closely 
regulated because of the serioru. danger 
presented by the negligent operatic' of 
trains across this nation by alcohol or drag- 
impaired railway employees. Railroad in­
dustry employees have long been restricted 
by safety rules from ingesting alcohol or 
controlled substances prior to or during the 
operation of trains. The government has 
also imposed safety laws and regulations 
aimed at protecting the safety of the public 
and co-workers. Thus, railway employees 
have a diminished expectation of privacy 
concerning the detection of their alcohol or 
drug use.

The closely regulated industry exception 
to the requirements of the fourth amend­
ment should be applied to these employers 
who operate the nation’s railroads because 
of the incalculable risk to public safety 
posed by alcohol or d n g  impaired train 
crews. In balancing the intrusion engen­
dered by blood and urine tests against th e . 
risk to lives and property posed by intoxi­
cated train crews, we should hold that such 
searches are reasonable and consistent 
with the requirements of the fourth amend­
ment.

UNITED STATES of America, 
Plaintiff-Appellee,

v.
Daniel Michael DALY,
Defendant-Appellant.

No. 86-6697.

United States Court of Appeals, 
Ninth Circuit

Submitted Dec. 7, 1987*.
Decided Feb. 12, 1988.

Defendant filed motion to vacate, set 
aside, or correct his sentence, on grounds 
that misconduct occurred prior to com­
mencement of probationary period and that 
his reincarceration extinguished district 
court’s jurisdiction. The United States Dis­
trict Court for the Central District of Cali­
fornia, Manuel L. Real, Chief Judge, denied 
motion, and defendant appealed. The 
Court of Appeals, Samuel P. King, District 
Judge, sitting by designation, held that: (1) 
district court had jurisdiction to revoke pro­
bation for preprobation offense, and (2) dis­
trict court did not lose authority to revoke 
probation once defendant began serving pe­
riod of incarceration.

Affirmed.

1. Criminal Law <3=982.9(1)
District court had jurisdiction to re­

voke probation for crime committed subse­
quent to sentencing but prior to commence­
ment of probationary period. 18 U.S.
C.(1982 Ed.) § 3653.

2. Criminal Law ®=>982.9(3)
District court had jurisdiction to re­

voke probation for crime committed subse­
quent to sentencing but prior to commence­
ment of probation, even though defendant 
had begun to serve period of incarceration. 
18 U,S.C.(1982 Ed.) § 3653.

Daniel Michael Daly, in pro per.

* The panel finds this case appropriate for submis- Circuit Rule 34-4 and Fed.R.App.P. 34(a). 
sion without oral argument pursuant to Ninth
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BY SUND, ADAMS, K0P0NEN, 
IN THE HOUSE WALLIS AND BROWN

HOUSE BILL NO. 283

IN THE LEGISLATURE OF THE STATE OF ALASKA

FIFTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act prohibiting certain employers from testing

employees for drugs or other substances consumed by 

employees."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. POLICY. (a) The legislature declares that it is the

public policy of the state that all citizens enjoy the full benefits of the

rights to privacy and due process of law, and the protection.against unrea­

sonable searches and seizures guaranteed by art. I, secs. 7, 14, and 22, 

Constitution of the State of Alaska.

(b) It is the purpose of this Act to protect employees against unrea­

sonable inquiry and investigation into conduct and activities that happen 

outside of work and that are not directly related to the actual performance 

of job responsibilities.

* Sec. 2. AS 23.10 is amended by adding a new section to article 1 to

read:

Sec. 23.10.038. TESTS FOR CONSUMED SUBSTANCES, (a) An employer 

may not request, require, or conduct random or company-wide blood,

urine, or encephalographic testing. An employer may not suggest or

require that an employee or an applicant for employment submit to a 

blood, urine, or encephalographic test that tests for the presence of 

drugs or other consumed substances as a condition of employment. 

However, an employer may require a specific employee to submit to

blood or urine testing if

(1) the employer has reasonable grounds to believe that the

-1- HB 283



employee's faculties are impaired by a drug or other consumed sub­

stance on the job?

(2) the employee is in a position in which an impairment 

would present a clear danger to the physical safety of the employee or 

another person;

(3) the employer preserves an adequate sample or portion of 

a sample so that the employee may conduct an independent test to 

verify or refute the employer's results; and

(A) the employer provides the employee an opportunity to 

- rebut or explain the test results.

(b) In conducting tests permitted under this section, the em­

ployer shall limit the tests to the extent feasible so that only 

information regarding chemical substances in the body that are likely 

to affect the employee's ability to work safely is taken or recorded.

(c) In an action alleging that an employer violated this sec­

tion, the employer has the burden of proving that the requirements of 

(a) of this section have been satisfied.

(d) This section does not prevent an employer from conducting 

medical screening to monitor exposure to toxic or other unhealthy 

substances found in the workplace or encountered in the performance of 

the employees' job duties if the employer has the express written 

consent of the employees. The screenings or tests must be limited to 

the specific substances expressly identffied in the employee consent 

form.

(e) This section does not prohibit an employer from prohibiting 

the use of intoxicating substances or tobacco during work hours or 

from disciplining employees for using tobacco or being under the 

influence of intoxicating substances during work hours.

(f) This section does not apply to 

HB 283 -2-
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(1) the state or a political subdivision of the state when 

dealing with peace officers or firefighters in its employ or persons 

applying to be employed as peace officers or firefighters; or

(2) an employer as to an employee operating emergency 

service vehicles for the state or a political subdivision of the 

state.

(g) A person who violates or assists in a violation of this 

section is liable to the person aggrieved for special and general 

damages, together with attorney's fees and the costs of the action as 

provided in the Alaska Rules of Court.

(h) A person who violates or proposes to violate this section 

may be enjoined by a court of competent jurisdiction. An aggrieved 

person, the attorney general, or a person or entity that will fairly 

and adequately represent the interest of the protected class may bring 

an action for injunctive relief.

(i) In this section

(1) "employer" means a person who retains by personal

services contract or employs at least one other person and includes 

the state and a political subdivision of the state;

(2) "peace officer" means a public servant vested by lav;

with a duty to maintain public order or to make arrests, whether the

duty extends to all offenses or is limited to a specific class of

offenses or offenders.

-3 - HB 283
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House Bill 283 insures that Alaska employers, including the State of Alaska, 
cannot conduct random testing for the use of drugs or other substances. Policy 
guidelines are outlined in Section 1 of the legislation. It also stipulates in 
Section 2 that testing can only be conducted for cause and lists those various 
circumstances.

The issue of drug testing in the workplace has gained national attention. There
is little question of the serious nature of substance abuse in this country.
The problems of the health and safety of the public, decreased productivity, and 
increased medical costs resulting from that abuse are real, both in the work­
place and in society as a whole. Balancing out these concerns is the concern
that employers, both public and private, conduct themselves in a business-like 
manner in relationship to their employees, with full regard for the individual 
and constitutional rights of those individuals. For many employers, the process 
of finding an approach that is both effective and legally defensible has been 
difficult without clear guidelines. Employers who have instituted drug testing 
programs without considering both aspects of the issue have frequently found 
themselves the object of lawsuits filed by employees who believe that their
constitutional rights to privacy had been violated.

During the past year, the courts have been providing some guidance as more
employers have been sued by employee groups subjected to drug testing proce­
dures. It is becoming clear that an acceptable basis for a drug testing plan is 
that it be "job related" or "for cause." Recent court decisions have favored 
individual rights over employers' rights to institute drug testing carte blanche. 
In the case of Murray v. Brooklyn Gas Co., 122LRRM 2057 (N.Y. Sup Ct, 1986), the 
company's decision to implement a urinalysis testing program for all of its 
employees was successfully challenged. In its decision the court stated, ". . . 
to arbitrarily test without reason whatsoever; . . .  is an impingement on the 
rights of individuals." However, the court further held that its ruling did not 
preclude testing for cause.

In the case of Amalgamated Transit Union v. Suscy (538 Fed Rprt 2d 1264), the 
Seventh Court of Appeals supported the Chicago Transit Authority's drug and 
alcohol testing plan for bus drivers who were involved in a serious accident or 
who exhibited suspicious behavior. The court held that such testing does not 
invade the privacy or violate the rights of these types of employees. Further­
more, the court held that even without specific situations that indicate a 
reasonable suspicion, a public employer may require its employees to undergo 
medical tests to determine fitness for work, and to discipline employees based 
upon the results of the test. In this situation, "bus drivers" can be seen to 
be directly responsible for the safety of others.

The legislature may wish to clarify the definition of "peace officer" in 
Sec 23.10.038(i)(2). As currently written it may exclude positions in such 
classes as Correctional Officer, Court Services Officer, and Fish and Wildlife 
Enforcement Officer.

* -tr
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It is clear that drug and alcohol abuse can negatively affect an employee's work 
performance and behavior. Work and performance problems that are related to 
substance abuse must be confronted and combated in the work place, but it must 
be done in such a way that individual rights are protected. Again, it appears 
this legislation meets these concerns and is consistent with recent court 
rulings on this matter. The Department of Administration supports HB 283.

4 A A 7
ate /Diana DeSimone, Director 

Division of Personnel

Date
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CONTINUATION of FISCAL NOTE ANALYSIS 
F o r  B i l l / R e s o l u t i o n  No.  HB 283

This bill amends AS 23.10 by adding a. new section that
prohibits certain employers from testing employees for drugs or other
substances consumed by employees. This testing prohibition would also 
extend to applicants for employment. The bill would permit an employer 
to require a specific employee to submit to testing, if the employer had 
reasonable grounds to believe the employee's faculties are impaired by a 
drug or other consumed substance on the job. The new section does not 
apply to the state or a political subdivision of the state when dealing 
with peace officers or firefighters in its employ, or persons applying 
to be employed as peace officers or firefighters.

The bill provides that a person who violates the new section
may be enjoined be a court of competent jurisdiction. And it further
provides that a person who violates or assists in the violation of the 
section is liable to the aggreived person for special and general 
damages, together with attorney's fees and costs. An aggrieved person, 
the attorney general, or a person or entity that will fairly and 
adequately represent the interest of the protected class may bring an 
action for injunctive relief. It is not anticipated that the attorney 
general will often become involved in seeking injunctive relief, because 
of the private right of action that the bill provides to individuals, 
including an individual's right to seek damages against violators.

pace. or



BILL NO: HB 283

TITLE: "An Act prohibiting
certain employers from 
testing employees for drugs 
or other substances..."

DATE: May 6, 1987

CONTACT: Maj. Walter J. Gilmour 
Acting Director 
Alaska State Troopers

To protect the right of privacy and unreasonable search and seizure of 
employees by employers.

This proposed legislation would protect employees from random or company- 
wide testing for drugs, or other substances consumed, without just cause. 
The legislation excepts peace officers, firefighters, or applicants 
thereof, or persons who operate emergency services vehicles.

Perhaps consideration should be given to include aircraft pilots who fall 
under the jurisdiction of the state.

The Department of Public Safety is neutral on this legislation.

ARTHUR EN G W S H  
Commissioner
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