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March 10, 1987
R E P L Y  T O A N C H OR A GE

H o n o r a b l e  Fran Ulmer 
State R e p r e s e n t a t i v e  
P. 0. Box V 
Juneau, A l a sk a  99811

Dear R e p r e s e n t a t i v e  Ulmer:

I receive d the enclos ed  m e m o r a n d u m  from the A l a s k a  Bar 
A s so c i a t i o n ,  as I am a memb er  of the Natura l R e s o u r c e s  Se ct io n 
E x e c u t i v e  C o m m i t t e e  of the Bar As so c ia t io n.

I su pp or t  the lan guage of the a t t a c he d  (proposed) House Bill, 
"An Act rel a ti n g to the recording of d o cu me n ts " , in its entirety.
I w h o l e h e a r t e d l y  support the bill ana '-he r e a s o n i n g  b e hi nd  it. I 
urge you to in troduce it, and not by request.

If for no other reason, I object to the c u rr e nt  re co rding 
re gu l at io n s anc suppor t the p r o po s ed  bill on the g r o u nd s  that the 
Detar,tment of Natural R e so ur ce s has no b u s in e ss  p l a c i n g  
u n r e a s o n a b l e  and cum be r s om e  li mi t a ti o ns  on the p u b l i c 1 s right to 
record docum ents. If it is to be done at all, it should  be done 
by the le g is l a t u r e  through el ec te d  r e p r e s e n t a t i v e s  and not subject  
the right to record documents to the d i s c r e t i o n a r y ,  often petty 
and w h i m s i c a l  "legal" i n t e r p re t at i on s  of clerks. I have 
p e r s o n a l l y  had the ex p er i en c e of the F a i r b a n k s  R e c o r d i n g  O f fi c e  
(initially) refu sing to record do c u me nt s  that are re qu i re d  by 
federal m i n i n g  cla im  reg ulations  to be re co r de d  with the re co rding  
district; only after strenuous a r g u m e n t  (the cl er ks  a dj o ur ne d  to a 
priv a te  c on f e r e n c e  on the matter wh i le  I w a i t e d  an hour) was the 
d ocumen t accepted. If the do cu ments had not been re corded, my 
c l i e n t s 1 m in i ng  claims could have been d e c l a r e d  i n va l id  by the 
United States Eureau of Land Management.

Most of my pr a ct i ce  consists of r e p r e s e n t i n g  small miners.
As a group, these p e o p l e  are br ight, but ha v e  litt le  formal 
education; they are literal ly  o v e r w h e l m e d  by the legal and 
re gu la to ry  c l i m a t e  in which they are s t r u g g l i n g  to survive. As a 
user group, I wo u ld  wager that miners use A l a s k a ' s  recording
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of fices more than any other single gro up of people. T h e y  do so 
for a very good reason: they must an n ua l ly  file do cuments with 
re co r di n g off ic e s to p r e se rv e  their p o s s e s s o r y  rights, upon pain 
of losing the claims to rival c l aimant s or the go ve rnment.

Unlike p e r s o n s  w i sh i ng  to reco rd  doc um e nt s  who are se eking to 
place th ems el v es  prior in time to the intere st  of another party, 
the fa i lu r e to tim el y record a doc u m en t for a miner does not 
simply pl ac e that miner's interest in a po s it i on  su bo r di na t e to 
scm ec n e w h o  has filed ahead of him. Instead, the failure to 
timely file various mining documents can, and usu a ll y  does, result 
in a total less of the mi ner 's r i g h t s — e.g., by an a d m i n i s t r a t i v e  
d e c l a r a t i o n  from BLM tc the fic tional e ffec t that their claims 
have been "ab andoned". This a b a nd o nm e nt  p e n a l t y  has been 
s u s t a i n e d  as lawful by the United States S u p r em e  Cour t r e ce nt ly 
and ELM may take such action, despi te  ab u n da nt  e v i d e n c e  that the 
miner cia not intend to abandon the claim.

As a group, miners stand to lose more than any other g ro up 
under these cu rr e nt  re c or di ng  regulations, b e c a u s e  miners 
ty pically w a i t  until near the annual d e a d l i ne s to file their 
d ocuments. At that time, should a clerk n a r r o w l y  or ad v er s el y 
in terpret any on e of the host of re gu l a t o r y  o b s t a c l e s  to recordi ng 
with w h ic h DNP is now armed, it will be too late for the miner to 
c or re ct  the situa ti o n;  in man y instances, the miner will simp ly 
lose his rights. Often, the failure to record can no t be cured by 
fili ng anothe r mini n g claim locatio n c e r ti f ic a te ,  b e c a u s e  the 
gro un d upon which the claim was located is now in one of A l a s k a ' s  
many na ti o na l  pa rks or other areas now c l o s e d  to mineral entry.

t

Long b e f o r e  there were recorder's offices, there were mini ng  
d istric ts . Each mini n g district (many of which were e s t ab l is h ed  
s h o r tl y  after a c q u i s i t i o n  of Alaska from Russia) had a distri ct 
recorder, w h os e job was almost ex c lu s i v e l y  to ac cept mini ng  cl a im 
r ec c rc at io ns. It is sad and ironic that St at e of A laska re co rders 
off ices, w hi ch  s u c c e e d e d  to the duties of m i ni n g district 
recorders, now seek to limit the p ubli c' s right to record.

Fin ally, I will con cl ud e by s u g g e s t i n g  that som e teeth be 
p l ac ed  in the bill proposed; otherwise, even though the intention 
of the l e g i s l a t i o n  is clear, it could st ill be frustrated, without 
pen alty, by State employe es. You are p r o b a b l y  a wa re  of the fact 
that seme A la s ka  sta t ut e s provide for p e n a l t i e s  to be assessed 
a gainst an em p lo y ee  who violates the statute. For example, I 
b e l i e v e  there is a s t a t u t o r y  p ro h ib i t i o n  against D e p a r t m e n t  cf 
Re ve n ue  e m p l o y e e s  d i v u l g i n g  conf i de n ti a l i n fo rm ation about 
taxpayers; p e n a lt i es  are provided for r e l e a s i n g  the information.
I can say from per s o na l ex pe r ie n ce  that this pe na lty pr ovis io n is
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«
ter ribly e f f e c t i v e ,  b e c a u s e  I have sought to obt ai n  seemi ng ly  
un re la ted and h a rm le ss info rm at ion and the A t t o r n e y  Ge n eral's 
O ffice has always ad vi sed the e mp lo y e e  tc err on the si ce .of  
caution by r efusi ng  to release it. The fear of this pe na lty is so 
great that I have even had cases w h e r ei n  the A t t o r n e y  Ge ne ral gave 
this same advice, even though the in f or m a t i o n  was re quested 
pur suant to a l a wf ul ly  issued s ub po ena (I was able to obtain the 
information, but only after pe rs u a d i n g  the taxpayer to au thorize  
its r e l e a s e ) .

Thu::, as suming a reas on a b le  d e f i n i t i o n  of "wrongful refusal 
to record" could be arrived  at, I r e s p e c t f u l l y  submit that 
p en al ties shou l d be pr ovided for under those c i r c u m s t a n c e s — which 
pe na l ti e s shou ld include all losses p r o x i m a t e l y  caused by the 
w r o n gf u l r e f u s a l — e.g., the loss of m i ni n g claims or-ether 
v aluabl e pr o pe rt y  rights.

This is net a matt er in v ol vi ng a p a r t i c u l a r l y  crusty, 
o b s t r u c t i o n i s t  clerk in one reco rd in g district; this is a matter 
of p a r a m ou n t importa nc e and is of s t a t e - w i d e  concern.

One last note: my opinions  in this letter are conveyed to you 
from me as an individual, and they co not n e c e s s a r i l y  constit ut e 
the o p in io ns  of the Alask a Bar A s s o c i a t i o n  nor of Hughes, 
Thorsnes s,  Gantz, Po we ll  & Brundin.

V e r y  truly yours,

HUGHES, T H OR S N E S S ,  GANTZ, 
POWELL & B R U N D I N

By:
J a me s  N. B e r k e l e y

JNE /m t 
2 793 i
cc: Linda No r ds t r a n d ,  Alaska Ear A s s o c i a t i o n

OLE Dire ct or
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March 4. 1987

Honorable Fran Ulmer 
Representative District 4B 
State House of Representatives 
P.O. Box V
Juneau, Alaska 99811

Re: Amendments to Recording Statute AS 84.15 
M y  File G-1579 

Dear Representative Ulmer:

Thank you for having our bill drafted. It seems to cover all the bases.
I am not certain m y  schedule will allow me to attend Friday’s bar luncheon. As 
a committee member I certainly hope that you will get a bill in as quickly as 
possible. I keep hearing horror stories. Fred Baxter is currently having a 
problem getting a certified copy of a court order from Anchorage recorded down 
here. The reason for refusal: "It is not an original." Can you believe this?

Very truly yours,
/

I
• 1C -7, ,

D O U G L A S  L. GR E GG  / '

DLG

cc: Fred J. Baxter, Esq.
Larry Weeks, Esq.
James E. Fisher, Esq.
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J a n u a r y  28/ 1987

H o n o ra b le  F r a n  U lm er 
State R e p r e s e n t a t i v e  
State C a p i t o l  
P.O. Box V
Juneaur A l a s k a  99811

Re: A m e n d m e n t s  to AS 44 . 37.025 (Reco rd in g D oc u me n ts );

Dear Fran:

I l e a r n e d  to d ay  that you m ay not have r e c e i v e d  a co p y  of the 
J u n e a u  Bar l e tt er  and e n c l o s u r e s  of J a n u a r y  7th. Here is a copy. 
The issue at ha nd  m a y  we l l relate to the b u d g e t  in that the host 
of r e g u l a t i o n s  w h i c h  have b e e n  i m p l e m e n t e d  in the last year or 
two c a n n o t  h e l p  but have a dd ed  s u b s t a n t i a l l y  to the work load of 
the r e c o r d e r ' s  o f f ic es  a r o u n d  the state. In any e v t -1*-/ we 
a p p r e c i a t e  yo u r ass is tance. W e ' d  like to see a bill d r a f t e d  to 
add a few a m e n d m e n t s  to the e x i s t i n g  statute. Th a nk  you.

ENCLS:
c c : J a m e s  E. Fisher/ P r e s i d e n t  
J u n e a u  Bar A s s o c i a t i o n
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6645 N. D o u g l a s  H i g h w a y  
Juneau, A l a s k a

J a n u a r y  7, 1987

H o n o r a b l e  Jim D u n c a n  
State S e n a t o r  
State C a p i t o l  
P.O. B o x  V
Juneau, A l a s k a  99811

H o n o r a b l e  Fr an  Ulmer 
St ate R e p r e s e n t a t i v e  
State C a p i t o l  
P.O. B ox V
Juneau, A l a s k a  99811

H o n o r a b l e  Bill H u d s o n  
State R e p r e s e n t a t i v e  
P.O. B ox  V
Juneau, A l a s k a  99811

Re: A m e n d m e n t s  to AS 4 4 . 3 7 . 0 2 5  ( R e c o r d i n g  D o c u m e n t s ) ;

Dear J u n e a u  L e g i s l a t i v e  D e l e g a t i o n :

T h e r e  is a n e e d  for new l e g i s l a t i o n  to c o r r e c t  a s e r i o u s  
p r o b l e m  w i t h  r e c o r d i n g  d o c u m e n t s  in Al as ka . In r e c o g n i t i o n  of 
that di ffi c ul ty ,  the J u n e a u  Bar A s s o c i a t i o n ,  at its r e g u l a r  
m e e t i n g  on D e c e m b e r  5, 1986, a d o p t e d  the r e c o m m e n d a t i o n  of its 
C o m m i t t e e  on the O f f i c e  of the Re c or d e r ,  c o p y  enclos ed . The  
c o m m i t t e e  was formed  as the r e s u l t  of n u m e r o u s  c o m p l a i n t s  a b o u t  
the m a n y  n ew  r e s t r i c t i o n s  on the r i g h t  to r e c o r d  d o c u m e n t s  that 
w e r e  i m p o s e d  throu gh  the r u l e - m a k i n g  p o w e r  of the D e p a r t m e n t  of 
N a t u r a l  Resou rc es, w h i c h  has j u r i s d i c t i o n  o v e r  the O f f i c e  of the 
R e c o r d e r .

In add i ti o n to a m e n d i n q  e x i s t i n g  l e gi s l a t i o n ,  we are 
r e q u e s t i n g  that new r e g u l a t i o n s  be a d o p t e d  by DNR. However, we 
re q ue s t that a bill be d r a f t e d  to p r o v i d e  g u i d e l i n e s  r e s t r i c t i n g  
futu re r u l e - m a k i n g  po we r to those m a t t e r s  of l e g i t i m a t e  c o n c e r n  
to the O f f i c e  of the Recorder. Such an a m e n d m e n t  to the st at u te 
s h ou l d m a k e  it clear  that the p u b l i c  has a r i g h t  to r e co r d legal 
d o c u m e n t s  and that the O f f i c e  of the R e c o r d e r  is n ot to judge the 
in te r na l  legal i n t e g r i t y  of d o c u m e n t s  but s i m p l y  to r e c o r d  them



As to the r u l e - m a k i n g  p o we r  of the d e p a rt m en t , six
r e c o m m e n d a t i o n s  are c o n t a i n e d  w i t h i n  the c o m m i t t e e’s report. 
However, the d e p a r t m e n t  m ig ht  we l l c o n s i d e r  s e ve ra l  o th er  c h a n ge s 
in its c u r re nt  re au la t io ns .  T he  c o m m i t t e e  r e s t r i c t e d  itself to 
the mo st  obvi ou s areas of n e e d e d  change. The r e g u l a t i o n s  c o u l d  
be f u r t h e r  a m e n de d  to p r o v i d e  that the R e c o r d e r  may not r ef u se  to 
r e c o r d  or file a d o c u m e n t  because:

i'.; lac ks a title r e f l e c t i n g  its o v e r a l l  content;

- it do es not c o n t a i n  a "ret ur n  to" address;

- the i n d i v i d u a l  who i n c u r r e d  an a s s e s s m e n t  is not named (even 
thou g h the p r o p e r t y  a g a i n s t  w h i c h  the a s s e s s m e n t  is p l a c e d  
is d e s c r i b e d  and the p a r t y  c l a i m i n g  the a s s e s s m e n t  is
i d e n t i f i e d ) .

T he  J u n e a u  Bar A s s o c i a t i o n  is not o p p o s e d  to all r e a u l a t i o n  
of the right  to record. The new r e g u l a t i o n s  are, however, 
onerous. More i mp o rt an tl y, they are c o n s t i t u t i n g  a s u b s t a n t i a l  
r e s t r i c t i o n  on the r ig ht to p l a c e  a d o c u m e n t  on the r e c or d as 
p u b l i c  notice. M an y  times a d o c u m e n t  s e r ve s that p u r p o s e  even 
thou g h the d o c u m e n t  c o ul d  a d m i t t e d l y  be i m p r o v e d  in its c o n t e x t  
and c o u l d  be more c o m p l e t e  than it is. But the r i g h t  to r e c o r d  
and c r e a t e  the p ub l ic  n o t i c e  for the p r o t e c t i o n  of p a r t i e s  is of 
p a r a m o u n t  impor ta nc e. P e r f e c t i o n  in legal d o c u m e n t s  is d e s i r a b l e  
but m a n y  p e o p l e  m a k i n g  u se  of the R e c o r d e r ' s  O f f i c e  are not
l a w y er s  or s k i l l e d  title examin er s.  F a i l u r e  to s u c c e s s f u l l y  
r e c o r d  can have di r e  r e s u ) t s  w h e n  i n t e r v e n i n g  f i l in g s p l ac e  a 
p a r t y  in a s e c o n d a r y  po sition.

We w i l l  a p p r e c i a t e  y o u r  a s s i s t a n c e  in c o r r e c t i n g  the p r o b l e m
t h r o u g h  the a m e n d m e n t  of AS 4 4 . 3 7 . 0 2 5  to i ns u re  that f u t ur e
r e g u l a t i o n s  will not c o n t r a v e n e  p u b l i c  po licy. T h a n k  you for 
yo ur  c o o p e r a t i o n  in this matter.

if they m e e t  c e r t a i n  m i n i m u m  r e q u i r e m e n t s .

V e r y  s i n c e r e l y  yours.

James E. Fisher, P r e s i d e n t  
J u n e a u  Bar A s s o c i a t i o n

ENCL
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R E P O R T  OF C O M M I T T E E  CN OFFICE. OF. THE_ R E C O R D E R

The C o m m i t t e e  net on Auau st 22nd. The work rf the C o m m i t t e e  

was a s s i g n e d  to its members . Larry  Weeks. Fred  J. Baxter. and 

D o u a l a s  Greoa. Bruce Ha nsen of T i d e  I n s u r a n c e  A cency  was inv i t ed 

to a t t e n d  that neetincj as an e x - o f f i c i o  me mbe r. He was r e q u e s t e d  

to m a k e  i n a u i r i e s  of o t h e r  title c o m p a n i e s  in an effo rt to o bt ai n 

' ieir v i e w p o i n t s  on the curren t o i f f i c u i c i e s  in r e c c r d i n a  

d o c u m e n t s  in Alaska. Fred B a x te r  spen t som e time o u t l i n i n g  the 

e s s e n t i a l s  of a h v o o t h e t i c a l  c o m p l a i n t  for da ma aes. Larry Weeks 

e x D l o r e d  the q u e s t i o n  w h e t h e r  the O f f i c e  of the R e c o r d e r  can. 

u n d e r  the l a n a u a o e  of the s t a t u t e  r e q u i r i n g  niir to reco r d 

i n s t r u m e n t s ,  re fu se  to r e c or d  in r e l i a n c e  on the new 

r e g u l a t i o n s .  Fred c o n c l u d e d  that a p e r s o n  s u f f e r i n g  d a m a g e s  by 

r e a s o n  of the r e c o r d e r’s re fus a l to r e c o r d  an i n s t r u m e n t  could 

f ra m e a g o o d  caus e of a c t i o n  in m a n y  in sta n ce s.  L a r r y  c o n c l u d e d
I

that th e re  w o u l d  be a g o o d  chance, in a d e c l a r a t o r y  ju d gm en t  

action, to s ecure  a ju dg me nt i n v a l i d a t i n g  m a n y  of the r e g u l a t i o n s  

in q u e s ti o n.

Y o u r  c h a i r m a n  met w i t h  Mr. H a n s e n  on N o v e m b e r  7th. at w h i c h  

time Mr. H a n s e n  h ad  r e c e i v e d  and c o m D i l e d  the r e s u lt s of an 

i n f o r m a l  d o I I  c o n d u c t e d  a m o n g  title i n s u r a n c e  o f f i c e s  th rou a ho ut  

the state. T h e r e  were over 35 w r i t t e n  r e s p o n s e s  (some did not 

a n s w e r  e v e r y  q ue st io n.) Mr. H a n se n  had po s ed  15 q u e s t i o n s  in the 

poll. A s im pl e  "ves" or "no" was s o l i c i t e d  to these q ue s ti on s .



*•

The  top of the coil a s ke d  w h e t h e r  the r e c i p i e n t  felt that the 

R e c o r d e r  s h o u l d  r e fu s e to re co rd or file a d o c u m e n t  when the 

d o c u m e n t  ha d  c e r t a i n  attr i b ut es .  T h e s e  a t t r i b u t e s  were d e s c r i b e d  

in the 15 q u e s t i o n s  he sel ected. (Poll and r e s ul t s annexed.) 

T h e r e  was n ea r  u n a n i m i t y  on seve r al  of the 15 items, w i th  a more 

or less eq ual d i v i s i o n  of o t h e r  items. C o m m en t s of r e sp o n d e n t s  

are o m i t t e d  from this report. Se ve r al  re sp o n d e n t s  sent letters 

D r a i s i n g  Mr. H a n s e n  for taking a pe rs o na l ha nd  in the 

d i f f i c u l t y .

A s u m m a r y  of the Doll r e s ul t s shows a e n e ra l  d i s s a t i s f a c t i o n  

w i t h  the s y s t e m  c u r r e n t l y  b e i n g  e m p l o y e d  by the R e c o r d e r  in

r e j e c t i n g  d o c u m e n t s  o f f e r e d  for recording.

Y o u r  c o m m i t t e e ' s  p r o p o s e d  a m e n d m e n t s  to the s t a t ut e  would

h e l p  e n s u r e  that wh e n  n e w  r ules and r e g u l a t i o n s  are a d o p t e d  they

w i l l  be c i r c u m s c r i b e d  in s uc h  m a n n e r  as to p r e v e n t  u n r e a s o n a b l e

or u n n e c e s s a r y  re st r i c t i o n s .

The C o m m i t t e e  a a re es  that there is a ne e d  for m o d i f i c a t i o n  

in the e x i s t i n g  r e g u l a t i o n s  e n t i r e l y  apart from our p r o p o s e d  

a m e n d m e n t  to AS 4 4 . 3 7 . 0 2 5  w h i c h  g r a nt s  rule ma king po w er  to the 

D e p a r t m e n t  of N a t u r a l  Resourc es . It may adoDt recjulations ". . .

p r e s c r i b i n a  the recor ds  to be m a i n t a i n e d  and the i n st r um e nt s to 

be r e c o r d e d . "  The s t a t u t e  c u r r e n t l y  lacks any r e s t r i c t i o n s  or 

g u i d e l i n e s  as to the sc op e of that power. An am en d m e n t  w o u l d



h e l D  e ns u re  that o v e r - z e a l o u s  r u l e - m a k i n a  will not in the future 

i m p a i r  the a b i li ty  of the p u b l i c  to make r e a s o n a b l e  use of the 

R e co r de r s'  Offi ces.

Su ch  an a m e n d m e n t  to the s t a tu t e co ul d a r t i c u l a t e  a p u bl i c  

policy. For exanole, it mi g ht  state s o m e t h i n g  a lo ng  these lines:

PR EA M B L E . The L e g i s l a t u r e  r e c o g n i z e s  and th er e fo re  finds as 

f o l l o w s :

1. T he  r e c o r d i n g  of legal d o c u m e n t s  of the kind 

c u s t o m n r i l y  r e c o r d e d  t h r o u g h o u t  the U n i t e d  States is 

an e s s e n t i a l  St at e function.

2. The time jnd p l a c e  that a d o c u m e n t  was p l a c e d  of 

r e co r d m a y  we l l  be m o r e  im.Dortant than the u n d e r l v i n a  

s u f f i c i e n c y  of that d o c u m e n t  fr om  a s t r i c t l y  legal 

s t a n d p o i n t .
t n

3. The R e c o r d e r ' s  O f f i c e  e x is t s p r i m a r i l y  for the b e n e f i t  

and c o n v e n i e n c e  of the g e n e r a l  public .

4. C o m m e r c i a l  in s ti t u t i o n s ,  the b u s i n e s s  community,  

banks, and p r i v a t e  i n d i v i d u a l s  cann o t s a f e l y  f u n c ti o n  

with o ut  the p r o t e c t i o n s  a f f o r d e d  by the right to give 

D ublic n o t i c e  th r ou gh  the a b i l it y  to r e c o r d  their 

•liaal d o c um e nt s .
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BE IT E N A C T ED  etc. etc. . . . that p u b l i c  col icy
of this State is declai \ as follows: to m a i n t a i n  a
c o nv e n i e n t  moans of r e a u l n r l y  r o c o r d i n a  leanl d o c u m e n t s  
and to obta i n i n f o r m a t i o n  c o n c e r n i n q  e x i s t i n a  r e co rd ed  
d oc um e nt s . In the m a k i n g  of rul es and r e g u l a t i o n s  to 
f a c i l i t a t e  the l e g i t i m a t e  a d m i n i s t r a t i v e  need s of the 
v a r i o u s  r e c o r d i n g  off ic es , r e a s o n a b l e  d o u bt s shall be 
r e s o l v e d  in favor  of r e c o r d i n g  r a t h e r  than of 
r ej ec tion. The R e c o r d e r  s ha ll  not ma ke  ju dg m en ts  as to 
the l e g a li ty  of the c o n t e n t s  of any d o c u m e n t  o f f er e d  
for recordin a.  N e v e r t h e l e s s ,  the D e p a r t m e n t  of Natura l 
R e s o u r c e s  shall adopt su ch  rules and r e g u l a t i o n s  as it 
r eq u i r e s  to c o n t r o l  i n d i s c r i m i n a t e  filings of d o c u m e n t s  
that do not meet c e r t a i n  m i n i m u m  r e q u i re me n ts .  These 
r e g u l a t i o n s  m ay i n c lu d e but shall not be l i m i te d  to the 
r e q u i r e m e n t  for a le gal d es c ri p t i o n ,  if needed. names 
of parties, c a p a c i t y  of oarties, l e g i b i l i t y  and o th er  
such r e a s o n a b l y  r e q u i r e d  i n f o r m a t i o n  to ass ure that the 
R e c o r d e r’s O f f i c e  f u n c t i o n s  in a m a n n e r  c o n s i s t e n t  wi t h  
the needs of the c i t i z e n s  of this state.

The f o r e g o i n a  s u g g e s t i o n s  for a s t a t u t o r y  c h a ng e to cont ro l 

the r u l e - m a k i n g  a u t h o r i t y  of D NR  is one s u g ge s ti on .  The s ec on d  

is that a re qu es t  be mad e to DNR for p r o p o s e d  new a m e n d m e n t s  to 

the e x i s t i n g  p r o v i s i o n s  c o n t a i n e d  in the A l a s k a  A d m i n i s t r a t i v e  

Cod e r e l a t i v e  to recor di ng . Yo u r  C o m m i t t e e  r e c o m m e n d s  that at 

least the f o l l o w i n g  a m e n d m e n t s  be s p e c i f i c a l l y  r e q u es te d  of DNR:

1. All d o c u m e n t s  v a l i d  at the time they v?ere ma de  shall be

recor ded, n o t w i t h s t a n d i n g  that they may not mee t the

r e q u i r e m e n t s  c o n t a i n e d  in l a t e r - a d o p t e d  rules and 

r e g u l a t i o n s .

2. A document: shall not be r e j ec te d  on the g r o u n d  that it

ser ves more than a s in g le  p u r p o s e  nor shall it be r e q u i r e d

that a d o c u m e n t  be r e c o r d e d  s e p a r a t e l y  for each of the

4



v a r i o u s  o u r r o s e s  for which it m a y  a o o e a r  to stand. (This 

shall not p r e c l u d e  the m u l t i p l e  r e c o r d i n g  by the o f f e r i n g  

p a r t y  of a d o c u m e n t  which has s e v e r a l  ourposes.)

A d o c u m e n t  w h i c h  makes r e f e r e n c e  to an a t t a c h e d  exhibit

s hall : ot be r e j e c t e d  on the g r o u n d  that the exhibit does 

not c o n t a i n  a label.

A d o c u m e n t  shall not be r e j e c t e d  on the g r o u n d  that it

lacks the r e c o r d i n g  i n f o r m a t i o n  c o n t a i n e d  in another  

d o c u m e n t  that is b e i n a  a m e n d e d  by the one being offered.

A n  offic i a l  c e r t i f i e d  d o c u m e n t  from any g o v e r n m e n t a l  office 

in this state or a s i s t e r  state shall not be rejected on 

the g r o u n d  that it is not the o r i g i n a l  p r o v i d e d  it is 

l e g i b l e .

A d o c u m e n t  shall not be r e j e c t e d  on the g r o u n d  that it does  

not s p ecify the n a m e  of the r e c o r d i n g  d i s t r i c t  p r o v i d e d  

that that i n f o r m a t i o n  is g i v e n  to the R e c o r d e r  by the

p e r s o n  o f f e r i n g  the document, or su ch info rm ation is

c o n t a i n e d  in a c o v e r  letter a c c o m p a n y i n g  the do cument. 

(The i n f o r m a t i o n  so r e c e i v e d  by the R e c o r d e r  may be not ed  

by the R e c o r d e r  e l s e w h e r e  on the d o c u m e n t  for future 

r e f e r e n c e .5
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C O N C L U S IO N

It is r e c o g n i z e d  that m a n y  of the e x i s t i n g  r e g u l a t i o n s  may 

be d e s i r a b l e  in the abst ract. However, u n c o m p r o m i s i n g  loyalty to 

m u l t i p l e  details, o f t e n  of q u e s t i o n a b l e  importance, r e s u l t  in the 

r e j e c t i o n  of i n s t r u m e n t s  and c o n s e q u e n t  d e l a y s  in g i v i n g  notice. 

Such d e l a y s  can h a v e  d i s a s t r o u s  results. All p e r s o n s  who are 

d r a w i n g  l e g a l  i n s t r u m e n t s  and s u b m i t t i n g  them for r e c o r d i n g  are 

n ot a t t o r n e y s  or title companies. The p u b l i c’s right to record 

o u g h t  to be paramount.

DATED: December 5, 1986.

R e s p e c t f u l l y  submitted,

D o u g l a s  L. G r e g g  

L a r r y  W e e k s  

F r e d  J. B a x t e r
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D o  y o u  f e e l  t h a t  t h e  r e c o r d e r  s h o u l d  r e f u s e  t o  r e c o r d  o  f i l e  a  d o c u n e n t  b e c a u s e :  

Y E S  f O

h l j s :  C o n t a i n s  n o  " r e t u r n  t o "  a d d r e s s #

3 s l A  L a c k s  t r u s t e e  n a m e  o n  d e e d  o f  t r u s t .

< 2 1  _ £  L a c k s  r e a l  p r o p e r t y  d e s c r i p t i o n .

L a c k s  a  t i t l e  r e f l e c t i n g  i t s  o v e r a l l  c o n t e n t .

A L  J j 2  D o c u m e n t  n o t  e x e c u t e d  e n t i r e l y  i n  E n g l i s h .

A L A .  L a c k s  t h e  r e c o r d i n g  i n f o r m a t i o n  o f  t h e  o r i g i n a l  d o c u m e n t  b e i n g  a m e n d e d ,  
c o r r e c t e d ,  e x t e n d e d ,  m o d i f i e d ,  o r  r e l e a s e d .

D o c u m e n t  i s  l a r g e r  t h a n  8  1 / 2  b y  1 4  i n c h e s .

D o c u m e n t  m u s t  s t a t e  I n  v h a t  c a p a c i t y  t h e  s i g n a t o r y  e x e c u t e d  t h e  d o c u m e n t  
i n d i v i d u a l l y ,  a s  a t t o r n e y - i n - f a c t ,  p a r t n e r ,  c o r p o r a t e  o f f i c e ,  e x e c u t o r ,  
a d m i n i s t r a t o r ,  g u a r d i a n  o r  t r u s t e e .

2ZJL L a c k s  t h e  n a m e  o f  t h e  r e c o r d i n g  d i s t r i c t  i n  w h i c h  i t  i s  t o  b e  r e c o r d e d .

i L - d  L a c k s  r e f e r e n c e  t o  a t t a c h e d  e x h i b i t / E x h i b i t  n o t  c l e a r l y  l a b e l e d .

,24 L a c k s  a t t a c h e d  e x h i b i t  w h e n  r e f e r e n c e  i s  m a d e  t o  s u c h .

3 L 2 J  A n  o r i g i n a l ,  r e c o r d a b l e  d o c u m e n t  m a y  n o t  b e  a c c e p t e d  a s  a n  a t t a c h m e n t  t o
a n o t h e r  d o c u m e n t .  •

*

3-IA T h e  d o c u m e n t  s e r v e s  m o r e  t h a n  o n e  p u r p o s e .  R e c o r d i n g  f e e  i s  c h a r g e d  
s e p a r a t e l y  f o r  e a c h  p u r p o s e .

D o e s  n o t  n a m e  p e r s o n  a g a i n s t  w h o m  a s s e s s m e n t  i s  p l a c e d .13. M
* 3  3 . ^  D o c u m e n t  i s  v a l i d  i n s t r u m e n t  e x e c u t e d  p r i o r  t o  e f f e c t i v e  d a t e  o f

r e g u l a t i o n s  b u t  d e e s  n o t  c o n f o r m  t o  c u r r e n t  r e g u l a t i o n s .

C O M M E N T S :
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SIGHXHG OTHER RECOMMENDATIONS:



S t a t e  o f  A l a s k a

REPRESENTATIVE
FRAN ULMER

H o u s e  o f  R e f h e s f . n t a t i v e s

P.O. Box V
JUNEAU. ALASKA 99B11

(907) 465-4947

M E M O R A N D U M

January 15, 1988

TO: All( Representatives

FROM: Representative FrWriAUlmer

SUBJECT: House Bill 266  ̂A'
I introduced House Bill 266, "An Act relating to the 

recording of documents", to bring consistency to the policies 
governing what documents should be recorded by the Recording 
Offices throughout the State of Alaska. House Bill 266 has 
received widespread support from the Alaska Miners Association, 
title companies and attorneys.

Section 1 is a statement of facts explaining the underlying 
purpose of the bill.

Section 2 adds a new section to AS 34.15 outlining recording 
criteria. When determining whether a document may be recorded, 
the recorder could not consider whether the contents of the 
document are legally sufficient to achieve the purposes of the 
document. Reasonable doubts would be resolved in favor of 
recording.

The bill also sets forth several instances when a document 
m a y  not be rejected.

The recorder could not require that a document which serves 
more than one purpose be recorded separately for each of the 
purposes. This would not prevent the multiple recording of a 
document if the person requests that it be recorded for more than 
one purpose.

Finally, in Section 3, the bill amends AS 44.37.025 so that 
a regulation of the department could not impose a restriction on 
document recording unless the restriction is required by statute, 
or furthers a legitimate administrative need of the recorder.

Thank you for your support of HB 266.



S t a t e  o f  A l a s k a

REPRESENTATIVE R° ' X
FRAN ULMER JUNEAU, AL .aKA 99811

(907] 4 35-4947
H o u s e  o f  R e f k e s e n t a t i v e s

M E M O R A N D U M M

M a y  2, 1987

TO: H o u s e  R e s o u r c e s ^ C o m m i t t e e

FROM: R e p r e s e n t a t i v e  Fi r^yy/uimer

SUBJECT: H B  266, A n  A c t  r e l a t i n g  t o  t h e  r e c o r d i n g ' o f  d o c u m e n t s

H o u s e  Bill 266 w a s  i n t r o d u c e d  at t h e  r e q u e s t  of the J u n e a u  
B a r  Associ a t i o n .  T h e  bill  ad ds a n e w  s e c t i o n  to AS 34.15 and 
a m e n d s  AS 44.37.025.

A f t e r  the  D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  a d o p t e d  
r e g u l a t i o n s  d u r i n g  t h e  p a s t  year, t h e  r e q u i r e m e n t s  for r e c o r d i n g  
d o c u m e n t s  h a v e  b e c o m e  i n c r e a s i n g l y  m o r e  o n e r o u s  f o r  A l a s k a n s  w h o  
n e e d  t h e s e  services. T h e s e  r e g u l a t i o n s  h a v e  n o t  b e e n  u n i f o r m l y  
i n t e r p r e t e d  or a p p l i e d  b y  the s t a f f  in t h e  v a r i o u s  r e c o r d i n g  
o f f i c e s  t h r o u g h o u t  the state.

M y  a i d e  and I h a v e  h a d  s e v e r a l  m e e t i n g s  w i t h  s t a f f  f r o m  the 
D i v i s i o n  of Mana ge m e n t ,  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  to 
d i s c u s s  t h i s  bill. In a d d i t i o n  to n u m e r o u s  c o m m u n i c a t i o n s  
f a v o r a b l e  to t h e  bill, t h e s e  m e e t i n g s  h a v e  c o n f i r m e d  t h e  need, for 
l e g i s l a t i v e  p o l i c y  to a d d r e s s  t h e  r e c o r d i n g  of d ocuments.

A s  y o u  k n o w  from p u b l i c  r e s p o n s e  to t h e  p r o p o s e d  b u d g e t  cuts 
t h a t  w o u l d  h a v e  c l o s e d  some  of t h e  r e c o r d i n g  offices, A l a s k a n s  
n e e d  a n d  w a n t  the s e r v i c e s  p r o v i d e d  b y  t h e s e  r e c o r d i n g  offices. 
HB  266 p r o p o s e s  to c l a r i f y  t h e  r e q u i r e m e n t s  for r e c o r d i n g  
d o c u m e n t s  and to m a k e  t h e s e  s e r v i c e s  m o r e  e q u i t a b l e  t h r o u g h o u t  
the state.

I am h o p e f u l  t h a t  w e  c a n  w o r k  t o g e t h e r  to p a s s  a bil l that  
will a d d r e s s  the p r o b l e m s  a s s o c i a t e d  w i t h  t h e  r e c o r d i n g  of 
d o c u m e n t s  and w i l l  i m p r o v e  t h e s e  p u b l i c  services.



ALASKA M IN ER S  ASSOCIATION, INC.
501 W. Northern Lights Blvd., Suite 203, Anchorage, AK 99503 (907) 276-0347

A p r i l  1 \  1987

H o n o rab le  Fran  Ulmer 
A lask a  S t a t e  L e g i s l a t u r e  
P.O .  Box V (MS 3100)
Juneau ,  A laska  99811
Re: House B i l l  No. 266
Dear Rep. Ulmer:
The A la s k a  M in e rs  A s s o c i a t i o n  s u p p o r ts  House B i l l  No. 266 
and i t s  passage t h i s  s e s s io n  o f  the  l e g i s l a t u r e .
S in ce  th e  m a j o r i t y  o f  m in ing  o p e r a t i o n s  in  A lask a  a r e  con 
ducted  by " s m a l l  m in e r s " ,  i n  remote and unsurveyed  a r e a s  
o f  the  s t a t e ,  and s in c e  th e  p e n a l t y  f o r  f a i l u r e  to t i m e l y  
f i l e  o r  r e c o r d  documents r e l a t i n g  to  m in in g  c la im s  can be 
l o s s  o f  th e  c l a i m s ,  i t  i s  i m p e r a t i v e  t h a t  p r o c e d u r a l  or 
t e c h n i c a l  n i c e t i e s  do not  p r e c lu d e  t h e i r  r e c o r d a t i o n ,  as 
long as the  i n t e n t  o f  the  documents i s  f a i r l y  s t a t e d .
We b e l i e v e  t h a t  House B i l l  No. 266 goes a long  way toward  
a c c o m p l is h in g  those o b j e c t i v e s ,  and c o n g r a t u l a t e  you f o r  
i n t r o d u c i n g  t h a t  b i l l .
S i n c e r e l y ,

Cu
E x e c u t iv e  D i r e c t o r

AL CIATION
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A p r i l  1 7 ,  1 9 8 7

R e p r e s e n t a t i v e  F r a n  U l m e r  
P o u c h  V
J u n e a u ,  A K  9 9 8 1 1  

D e a r  F r a n :

Y o u r  i n t r o d u c t i o n  o f  H o u s e  B i l l  2 6 6  i s  c o m m e n d a b l e .  T h i s  t y p e  o f  l e g i s l a t i o n  
i s  l o n g  o v e r d u e .

T h e  r e c o r d i n g  s y s t e m  h a s  b e e n  k i n d  o f  a  s t e p  c h i l d  f o r  a s  l o n g  a s  I  c a n  
r e m e m b e r ,  b e i n g  a d m i n i s t e r e d  a c c o r d i n g  t o  t h e  w h i m s  o f  v a r i o u s  d e p a r t m e n t s  i t  
h a s  b e e n  i n .  I t ' s  e n c o u r a g i n g  t o  s e e  a n  a t t e m p t  t o  s t a b i l i z e  t h e  s y s t e m .

S i n c e r e l y ,

G l e n  A .  P r i n c e  
E x e c u t i v e  V i c e  P r e s i d e n t

G A P : b j k



D o r i s  L o e n n i g
A PRO FE SSIO N A L  CORPORATIO N 

ATTORNEY AT LAW

SUITE 120, 515 SEVENTH AVENUE - FAIRBANKS. ALASKA 90701
007 152-2005

A p r i l  1, 1987 
(Dictated 3-31-87)

R e p r e s e n t a t i v e  F r a n  Ulmer
P.O. Box V
Juneau, A l a s k a  99811

Dear Mrs. Ulmer:

I r e c e i v e d  a m e m o r a n d u m  M a r c h  9, 1987 from m e m b e r s  of the N a t u r a l  
R e s o u r c e s  and Real E s t a t e  S e c t i o n s  of the A l a s k a  B a r  A s s o c i a t i o n  
a s k i n g  me to r e v i e w  a p r o p o s e d  a m e n d m e n t  to the R e c o r d i n g  Act. I 
a p o l o g i z e  for not r e s p o n d i n g  m o r e  promptly, but I do w a n t  to a dvise 
you th at I am s t r o n g l y  in favor of the amendment.

As is so o f t e n  the case as g o v e r n m e n t a l  b odies develop, th ere is a 
t e n d e n c y  to d r a f t  laws and r e g u l a t i o n s  that b e n e f i t  the b u r e a u c r a t s  
w h i l e  not p a r t i c u l a r l y  s e r v i n g  the public. The R e c o r d e r ' s  O f f i c e  has 
b e com e e x t r e m e l y  s t r i n g e n t  in w h a t  they w i l l  a ccept  for r e c o r d i n g  with  
the r e s u l t  that v ital d o c u m e n t s  are b e i n g  d e n i e d  rec ording. For 
instance, I am i n v o lved in a s i t u a t i o n  w h e r e  a Deed n e c e s s a r y  to the 
chain of title was d a m a g e d  by flood water. It is readable, but the 
R e c o r d e r ' s  O f fice will not r e c o r d  it b e c a u s e  the m i c r o f i l m  record, 
w o u l d  not be readable. The s o l u t i o n  w o u l d  be to type an e x a c t  c o p y  of 
the deed, c e r t i f y  it as a c o p y  of the o r i g i n a l  and then r e c o r d  both 
the o r i g i n a l  and the c e r t i f i e d  copy. By the R e c o r d e r ' s  O f f i c e  refusal  
to r e c o r d  the document, the re is a break in the c h a i n  of title w h i c h  
w i l l  r e q u i r e  an e x p e n s i v e  suit to q u i e t  title.

Also, r e c e n t l y  I had a v e r y  d i f f i c u l t  time g e t t i n g  a c e r t i f i e d  c o p y  of 
an A l a s k a  State P a t e n t  recorded. The  o r i g i n a l  P a t e n t  had not been
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r e c o r d e d  w h e n  issued, and had been lost. The p r e s e n t  o w n e r  of the 
p r o p e r t y  was r e q uired to c onvey a m a r k e t a b l e ,  insurable title, w h i c h  
he c o u l d  n o t  do w i t h o u t  c o m p l e t i n g  the c h a i n  of title by the r e c o r d a­
tion of the A l a s k a  State Patent. T h e r e  should never- have been r a i s e d  
a ny o b j e c t i o n  to the r e c o r d i n g  of the c e r t i f i e d  copy.

V e r y  truly yours,

DORIS LOENNIG, P.C.

DORIS L O E N N I G

D L :d c m



S t a t e  o f  A l a s k a

REPRESENTATIVE
FRAN ULMER

H o i  s e  o f  R e p r e s e n t a t i v e s

P.O. Box V
JUNEAU. ALASKA 99811

(907) 465-4947

MEMORANDUM!!

M a y  2, 1987

TO: H o u s e  Resources .Committee

FROM: R epres e n t a t i v e  Fi :j(|Jiuimer

SUBJECT: H B  266, A n  A c t  r e l ating to t h e  r e cording"of d o c u m e n t s

H o u s e  Bill 266 was introduced at the request of’ th e  Juneau 
Bar Association. The bill adds a n e w  s e c t i o n  to AS 3 4.15 and 
amends AS 44.37.025.

A f t e r  the Departm ent of N a t u r a l  Resources adopted 
r e g u l a t i o n s  d uri ng the p a s t  year, the requireme nts for r e c o r d i n g  
d o c u m e n t s  have become increa s i n g l y  m o r e  o n erou s for A l a s k a n s  whc 
need t h e s e  services. T h e s e  r e gulations h a v e  not been u n i f o r m l y  
i n t e r p r e t e d  or applied b y  the staff in the various r e c o r d i n g  
offices t h r o u g h o u t  the state.

M y  ai de and I have h a d  several m e e t i n g s  w i t h  staff from the 
D i v i s i o n  of Management, D e p a r t m e n t  of Natural R e s o u r c e s  to 
d i scu ss this bill. In a d d ition to n u m erous communic ations 
favorable to the bill, th ese m e e t i n g s  h a v e  confirmed the need, for 
l e g i s l a t i v e  p o l i c y  to address the r e c o r d i n g  of documents.

As y o u  k n o w  from p u b l i c  r e s ponse to the p r o pos ed b u d g e t  cuts 
that w o u l d  h a v e  closed some of the r e c o r d i n g  offices, A l a s k a n s  
need a n d  w a n t  the services p r o v i d e d  b y  t h e s e  recording offices. 
HB 266 p r o p o s e s  to c l a r i f y  the r e q u i r e m e n t s  for r e c o r d i n g  
d o c u m e n t s  and to make t hese services m o r e  equitable t h r o u g h o u t  
the state.

I am hope ful that w e  can w o r k  t o g e t h e r  to pass a b i l l  that 
will a d dress the problems a s s o c i a t e d  w i t h  the record ing of 
d o c u ments a nd will improve t hese p u b l i c  services.



S t a t e  o f  A l a s k a

REPRESENTATIVE
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U L M E R

A N A L Y S I S  - C O M M ITTEE  S U B S T I T U T E  F O R  HOUSE B I L L  266 (RES) 

"An A c t  r e l a t i n g  to the recording of documents"

S e c t i o n  1 is a s t a t e m e n t  of facts explai n i n g  the u n d e r l y i n g  
p u r p o s e  of the bill.

S e c t i o n  2 adds a n e w  section to AS 34.15 o u t l i n i n g  r e c o r d i n g  
criteria. W h e n  d e t e r m i n i n g  w h e t h e r  a docu ment may be recorded, 
t h e  r e c o r d e r  could  not c o n s i d e r  whether the contents of the 
d o c u m e n t  are l e g a l l y  suf ficient to achieve t h e  p urpo s e s  of t h e 
document. The r e c o r d e r  w o u l d  h a v e  to resolve reason a b l e  doubts 
a b o u t  w h e t h e r  t he d o c u m e n t  is eligible for r e c o r d i n g  in favor of 
r e c o r d i n g  the document.

T h e  r e c o r d e r  co uld not r eject a document because: it does
n o t  s a t i s f y  the c u r r e n t  r e guirement s for r e c o r d i n g  if it 
s a t i s f i e d  r e q u i r e m e n t s  for r e c o r d i n g  that e x i s t e d  at the t i m e  it 
w a s  executed; serves m o r e  t h a n  one purpose; do es n o t  state  the 
n a m e  of t he r e c o r d i n g  d i s t r i c t  if the name is given to the 
r e c o r d e r  at the time the d o c u m e n t  is recorded, or if the name is 
c o n t a i n e d  in a c o v e r  letter; r eference s an a t t a c h e d  exhibit that 
is not labelled; is a c e r t if ied copy of an official d o c u m e n t  from 
a g o v e r n m e n t a l  o f f i c e  in this or a n o t h e r  state.

The r e c o r d e r  c o u l d  not r e q u i r e  that a d o c u m e n t  that serves 
m o r e  t h a n  one p u r p o s e  be r e c o r d e d  separately for each of the 
purposes. This w o u l d  not p r e v e n t  the m u l t i p l e  r e c o r d i n g  of a 
document, if t h e  p e r s o n  o f f e r i n g  the document r e q u e s t s  that it be 
r e c o r d e d  for m o r e  t h a n  one of its purposes.

Finally, in S e c t i o n  3, the bill amends AS 44.37.025 so that 
a r e g u l a t i o n  of the d e p a r t m e n t  c ould not impose a r e s t r i c t i o n  on 
d o c u m e n t  r e c o r d i n g  u n less th e restri c t i o n  is r e q u i r e d  by statute, 
or furthers a legi ti m a t e  adi^ni s t r a t i v e  need of the recorder.



D o r i s  L o e n n i g
A PR O FE SSIO N A L  CORPORATION 

ATTORNEY AT LAW

A p r i l  1, 1987 
(Dictated 3-31-87)

SUITE 120, 515 SEVENTH AVENUE - FAIRBANKS. ALASKA 99701
007 452-2005

R e p r e sentative  Fran Ulr.er
P.O. Box V
Juneau, Alaska 99811

D e a r  Mrs. Ulmer:

I received a m e m o r a n d u m  March 9, 1987 from members of the Natural 
Resources and Real E s t a t e  Sections of the Alaska E a r  A s s o c i a t i o n  
a sking me to review a pro posed a m e n dme nt to the R e c o r d i n g  Act. I 
a p o l ogize for not r e s p o n d i n g  more promptly, but I d o  w a n t  to advise 
you that I am s t r o n g l y  in favor of the amendment.

As is so often the case  as gove rn m e n t a l  bodies develop, there is a 
t e n d e n c y  to draft laws and regul ations that berefit the bureau c r a t s  
w h i l e  not p a rticul arly serving the public. The R e c o r d e r ' s  O ffice has 
b ecome extremely s t r i n g e n t  in w h a t  they will accept for r e c o r ding with 
the result that v i t a l  documents are being denied recording.  For 
instance, I am invol v e d  in a situation where a D e e d  n e c e s s a r y  to the 
chain of title was d a m a g e d  by flood water. It is readable, but the 
Record er's Office w i l l  not record it because the m i c r o f i l m  record  
w o u l d  not be readable. The solution w o u l d  be to t y p e  an exact copy of 
the deed, certify i t  as a copy of the original and then  record both 
the original and the cer tified copy. By the R e c o r d e r ' s  O ffice refusal 
to record the document, there is a break in the c h a i n  of title w h i c h 
will require an e x p e n s i v e  suit to quiet title.

Also, recently I h a d  a very d i f f icult time getting a c e r t i f i e d  copy of 
an A l a s k a  State P a t e n t  recorded. The original P a t e n t  had not been
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recorded w h e n  issued, a n d  had been lest. The present o w n e r  of the 
propert y was required to convey a marketable, insurable title, wh ich 
he could not do without c o m p l e t i n g  the chain of title b y  the r icorda- 
tion of the Alaska State Patent. There should never- h a v e  been raised  
any obj ec t i o n  to the r e c o r d i n g  of the certified copy.

V e r y  truly yours

DO RIS LO ENN IG , P .C

/*

B y :
D O RIS LOENNIG

DL:dcm
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March 10,  1987 R E P L Y  T O ANCHORAGE

Honorab le  Fran Ulmer 
S t a t e  R e p r e s e n t a t i v e  
P. 0 .  Box V 
Juneau,  A lask a  99811
Pear R e p r e s e n t a t i v e  Ulmer:

I  r e c e iv e d  the  enc losed  memorandum from the  A la s k a  Bar 
A s s o c i a t i o n ,  as I  am a member o f  th e  N a t u r a l  Resources S e c t io n  
E x e c u t iv e  Committee o f  th e  Bar A s s o c i a t i o n .

I  su p po rt  the  language o f  the a t ta c h e d  (proposed)  House B i l l ,  
"An Act  r e l a t i n g  to  the  r e c o r d in g  o f  documents",  in  i t s  e n t i r e t y .
I  w h o l e h e a r t e d ly  su p po rt  the  b i l l  and th e  re a s o n in g  beh ind  i t .  I  
urge you to i n t r o d u c e  i t ,  and not  by r e q u e s t .

I f  f o r  no o th e r  re a s o n ,  I  o b je c t  to  the  c u r r e n t  re c o r d in g  
r e g u l a t i o n s  anc support  the  proposed b i l l  on th e  grounds t h a t  th e  
Department  o f  N a t u r a l  Resources has no b us iness  p l a c i n g  
unreaso n ab le  and cumbersome l i m i t a t i o n s  on the  p u b l i c ' s  r i g h t  to  
reco rd  documents. I f  i t  i s  to  be done a t  a l l ,  i t  should  be done 
by th e  l e g i s l a t u r e  through e l e c t e d  r e p r e s e n t a t i v e s  and not  s u b je c t  
the  r i g h t  to  record  documents to  the  d i s c r e t i o n a r y ,  o f t e n  p e t t y  
and w h im s ic a l  " l e g a l "  i n t e r p r e t a t i o n s  o f  c l e r k s .  I  have 
p e r s o n a l l y  had the e x p e r ie n c e  o f  th e  F a i rb a n k s  R ecord ing  O f f i c e  
( i n i t i a l l y )  r e f u s i n g  t o  re c o rd  documents t h a t  a r e  r e q u i r e d  by 
f e d e r a l  m in ing  c la im  r e g u l a t i o n s  to  be re corde d  w i t h  th e  r e c o r d in g  
d i s t r i c t ;  o n ly  a f t e r  s t renuous argument ( t h e  c l e r k s  ad jo u rn e d  to  a 
p r i v a t e  co n fe re n c e  on the  m a t te r  w h i l e  I  w a i te d  an hour)  was the  
document a c c e p te d .  I f  th e  documents had n o t  been re c o r d e d ,  my 
c l i e n t s '  m in ing  c la im s  cou ld  have been d e c la r e d  i n v a l i d  by the  
U n i te d  S t a t e s  Bureau o f  Land Management.

Most o f  i:j p r a c t i c e  c o n s is ts  o f  r e p r e s e n t i n g  s m a l l  m in e rs .
As a g ro up ,  these  p eo p le  a re  b r i g h t ,  but  have l i t t l e  fo rm a l  
e d u c a t io n ;  they  a re  l i t e r a l l y  overwhelmed by the l e g a l  and 
r e g u l a t o r y  c l i m a t e  i n  which they  a re  s t r u g g l i n g  to  s u r v i v e .  As a 
user  g ro up ,  I  would wager t h a t  miners  use A l a s k a 's  r e c o r d in g
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o f f i c e s  more than any o th e r  s i n g l e  group o f  p e o p le .  They do so 
f o r  a v e ry  good reason:  they  must a n n u a l l y  f i l e  documents w i th  
r e c o r d in g  o f f i c e s  to  p r e s e r v e  t h e i r  possessory r i g h t s ,  upon p a in  
o f  l o s i n g  the  c la im s  to  r i v a l  c la im a n t s  or th e  government.

U n l i k e  persons w is h in g  to  r e c o r d  documents who a re  seek ing  to 
p la c e  them se lves  p r i o r  i n  t ime to  the  i n t e r e s t  o f  another  p a r t y ,  
the  f a i l u r e  to  t i m e l y  re c o rd  a document f o r  a miner does not  
s im p ly  p la c e  t h a t  m i n e r 's  i n t e r e s t  in  a p o s i t i o n  s u b o rd in a te  to  
scmecne who has f i l e d  ahead o f  him. I n s t e a d ,  the f a i l u r e  to  
t i m e l y  f i l e  v a r io u s  mining  documents can,  and u s u a l l y  does, r e s u l t  
in  a t o t a l  l e s s  o f  th e  m in e r 's  r i g h t s — e . g . ,  by an a d m i n i s t r a t i v e  
d e c l a r a t i o n  from BLM tc  the  f i c t i o n a l  e f f e c t  t h a t  t h e i r  c la im s  
have been "abandoned".  T h is  abandonment p e n a l t y  has been 
s u s t a in e d  as l a w f u l  by th e  U n i te d  S t a t e s  Supreme C o u r t  r e c e n t l y  
and ELM may t a k e  such a c t i o n ,  d e s p i t e  abundant ev id en ce  t h a t  the  
miner d id  not  i n te n d  to  abandon the c l a i m .

As a g ro u p ,  m iners  s tand  to  lo se  more than any o th e r  grcup  
under thes e  c u r r e n t  re c o r d in g  r e g u l a t i o n s ,  because miners  
t y p i c a l l y  w a i t  u n t i l  near  the annual  d e a d l in e s  to  f i l e  t h e i r  
documents. A t  t h a t  t i m e ,  should  a c l e r k  n a r ro w ly  or a d v e r s e ly  
i n t e r p r e t  any one o f  th e  host  o f  r e g u l a t o r y  o b s t a c le s  to re c o rd in g  
w i t h  which DNP i s  now armed, i t  w i l l  be too l a t e  f o r  the  miner to  
c o r r e c t  th e  s i t u a t i o n ;  i n  many i n s t a n c e s ,  the  miner w i l l  s im p ly  
lo s e  h i s  r i g h t s .  O f t e n ,  the f a i l u r e  to  record  cannot be cured by 
f i l i n g  a n o th e r  m in ing  c la im  l o c a t i o n  c e r t i f i c a t e ,  because the  
ground upon which the  c la im  was lo c a t e d  is  now in  one o f  A la s k a 's  
many n a t i o n a l  p arks  or o t h e r  a reas  now c lo sed  to  m in e ra l  e n t r y .

i

Long b e f o r e  t h e r e  were r e c o r d e r ' s  o f f i c e s ,  th e r e  were mining  
d i s t r i c t s .  Each m i n i n g  d i s t r i c t  (many o f  which were e s t a b l i s h e d  
s h o r t l y  a f t e r  a c q u i s i t i o n  o f  A laska from F u s s ia )  h a d 'a  d i s t r i c t  
r e c o r d e r ,  whose job  was a lmost  e x c l u s i v e l y  to  accept  mining c la im  
r e c o r d a t i o n s .  I t  i s  sad and i r o n i c  t h a t  S t a t e  o f  A laska  re c o rd e rs  
o f f i c e s ,  which succeeded to  the  d u t i e s  o f  mining d i s t r i c t  
r e c o r d e r s ,  now seek to  l i m i t  the p u b l i c ' s  r i g h t  to  r e c o r d .

F i n a l l y ,  I  w i l l  conclude by s u g g e s t in g  t h a t  some te e t h  be 
p la c e d  in  the b i l l  proposed;  o t h e r w i s e ,  even though the  i n t e n t i o n  
o f  th e  l e g i s l a t i o n  i s  c l e a r ,  i t  cou ld  s t i l l  be f r u s t r a t e d ,  w i th o u t  
p e n a l t y ,  by S t a t e  employees.  You are  p ro b a b ly  aware o f  the f a c t  
t h a t  seme A la s k a  s t a t u t e s  p ro v id e  f o r  p e n a l t i e s  to  be assessed 
a g a i n s t  an employee who v i o l a t e s  th e  s t a t u t e .  For example ,  I 
b e l i e v e  t h e r e  i s  a s t a t u t o r y  p r o h i b i t i o n  a g a in s t  Department  of  
Revenue employees d i v u l g i n g  c o n f i d e n t i a l  i n f o r m a t i o n  about  
t a x p a y e r s ;  p e n a l t i e s  a re  p ro v id e d  f o r  r e l e a s i n g  the  i n f o r m a t i o n .
I  can say from p e rs o n a l  e x p e r ie n c e  t h a t  t h i s  p e n a l t y  p r o v is io n  i s
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t e r r i b l y  [ e f f e c t i v e ,  because I  have sought  to  o b t a i n  seem ing ly  
u n r e l a t e d  and harmless in f o r m a t i o n  and the A t t o r n e y  G e n e r a l ' s  
O f f i c e  has a lways ad v ise d  the  employee tc  e r r  on the s id e  o f  
c a u t io n  by r e f u s i n g  to  r e le a s e  i t .  The f e a r  o f  t h i s  p e n a l t y  i s  so 
g r e a t  t h a t  I  have even had cases w here in  th e  A t t o r n e y  G en e ra l  gave 
t h i s  same a d v i c e ,  even though the i n f o r m a t i o n  was re qu es ted  
p ursuant  to  a l a w f u l l y  issued subpoena ( I  was a b le  to  o b t a in  the  
i n f o r m a t i o n ,  b u t  o n ly  a f t e r  p e rs u a d in g  the  ta x p a y e r  to  a u t h o r i z e  
i t s  r e l e a s e ) .

Thus, assuming a re a s o n a b le  d e f i n i t i o n  o f  "w ro n g fu l  r e f u s a l  
to  re c o rd "  cou ld  be a r r i v e d  a t ,  I  r e s p e c t f u l l y  submit  t h a t  
p e n a l t i e s  shou ld  be p ro v id e d  f o r  under tho se  c i r c u m s t a n c t s - - w h ic h  
p e n a l t i e s  should  i n c l u d e  a l l  lo s s e s  p r o x i m a t e l y  caused by the  
w ro n g fu l  r e f u s a l — e . g . ,  th e  lo s s  o f  m in in g  c la im s  o r - e t h e r  
v a lu a b l e  p r o p e r t y  r i g h t s .

T.his i s  not  a m a t te r  i n v o l v i n g  a p a r t i c u l a r l y  c r u s t y ,  
o b s t r u c t i o n i s t  c l e r k  in  one re c o r d in g  d i s t r i c t ;  t h i s  i s  a m a t te r  
of  paramount im portance  and i s  o f  s t a t e - w i d e  concern .

One l a s t  n o te :  my o p in io n s  in  t h i s  l e t t e r  a re  conveyed to you 
from me as an i n d i v i d u a l ,  and th ey  do not  n e c e s s a r i l y  c o n s t i t u t e  
the  o p in io n s  o f  the  A laska  Bar A s s o c ia t io n  nor o f  Hughes, 
T h o rsn es s ,  G a n t z ,  P o w e l l  & B ru n d in .

V e ry  t r u l y  y o u rs ,

t

JNE/mt 
2 7 9 3 i
cc: Linda Nordstrand, Alaska Ear Ass oci a t i o n

CLE Director

HUGHES, THORSNESS, GANTZ, 
POWELL & BRUNDIN

James N. E a r k e le y



ALASKA MINERS ASSOCIATION, INC.
501 W. Northern Lights Blvd., Suite 203, Anchorage. AK 99503 (907) 276-0347

A p r i l  17, 1987

H o n o r a b l e  F r a n  U l m e r  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V (MS 3 1 0 0 )
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: H o u s e  B i l l  No. 266

D e a r  Rep. U l m e r :

T h e  A l a s k a  M i n e r s  A s s o c i a t i o n  s u p p o r t s  H o u s e  B i l l  No. 2 6 6  
ana i t s  p a s s a g e  t h i s  s e s s i o n  of the l e g i s l a t u r e .

S i n c e  t h e  m a j o r i t y  of m i n i n g  o p e r a t i o n s  in A l a s k a  a r e  c o n  
d u c t e d  by " s m a l l  m i n e r s " ,  in r e m o t e  a n d  u n s u r v e y e d  a r e a s  
of the s t a t e ,  a n d  s i n c e  t h e  p e n a l t y  f o r  f a i l u r e  to t i m e l y  
f i l e  or r e c o r d  d o c u m e n t s  r e l a t i n g  to m i n i n g  c l a i m s  c a n  be 
l o s s  of t h e  c l a i m s ,  it is i m p e r a t i v e  t h a t  p r o c e d u r a l  or 
t e c h n i c a l  n i c e t i e s  do n o t  p r e c l u d e  t h e i r  r e c o r d a t i o n ,  as 
l o n g  as t h e  i n t e n t  of the d o c u m e n t s  is f a i r l y  s t a t e d .

W e  b e l i e v e  t h a t  H o u s e  B i l l  No. 266 g o e s  a l o n g  w a y  t o w a r d  

a c c o m p l i s h i n g  t h o s e  o b j e c t i v e s ,  a n d  c o n g r a t u l a t e  y o u  for 
i n t r o d u c i n g  t h a t  bil l .

S i n c e r e l y ,  ; •,

AL ^TION

Cu

E x e c u t i v e  D i r e c t o r



T T I  ^ l T|TLE
/  /  £ 1  INSURANCE 
#  8 8T\I A G E N C Y

0  Main Office 
201 N. Franklin St. 
Juneau, AK 99801

□  Valley Branch 
9110 Glacier Hwy. 
Juneau, AK 99801

(907) 586-6445 (907) 789-1671

A p r i l  1 7 ,  1 9 8 7

R e p r e s e n t a t i v e  F r a n  U lm e r  
P o u c h  V
J u n e a u ,  AK 9 9 8 1 1  

D e a r  F r a n :

Y o u r  i n t r o d u c t i o n  o f  H o u s e  B i l l  2 6 6  i s  c o m m e n d a b l e .  T h i s  t y p e  o f  l e g i s l a t i o n  
i s  l o n g  o v e r d u e .

T h e  r e c o r d i n g  s y s t e m  h a s  b e e n  k i n d  o f  a  s t e p  c h i l d  f o r  a s  l o n g  a s  I  c a n  
r e m em b e r ,  b e i n g  a d m i n i s t e r e d  a c c o r d i n g  t o  t h e  wh ims o f  v a r i o u s  d e p a r t m e n t s  i t  
h a s  b e e n  i n .  I t ' s  e n c o u r a g i n g  t o  s e e  a n  a t t e m p t  t o  s t a b i l i z e  t n e  s y s t e m .

S i n c e r e l y

G l e n  A .  P r i n c e  
E x e c u t i v e  V i c e  P r e s i d e n t

G A P t b j k
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DOUGLAS L. GREGG, Esq.
A l^orKHMIONAL OoKltlMATION

A TTO RN EY* AT-LAW

130 BKWAKD H T R E K T . 8U 1T K  417

JU N E A U . A L A SK A  00H01

M a r c h  4, 1 9 8 7

H o n o r a b l e  F r a n  U l m e r  

R e p r e s e n t a t i v e  District 4 B  

State H o u s e  of R e p r e s e n t a t i v e s  

P.O. B o x  V

J u n e a u ,  A l a s k a  9 9 8 1 1

Re: A m e n d m e n t s  to R e c o r di n g  Statute A S  34.15 

M y  File G - 1 5 7 9  

D e a r  R e p r e s e n t a t i v e  Ulmer:

T h a n k  y o u  for h a v i n g  o u r  bill drafted. It s e e m s  to c o v e r  all the bases.

I a m  not certain m y  s c h e d u l e  will allow m e  to a t t e n d  Friday's b a r  luncheon. A s  

a c o m m i t t e e  m e m b e r  I certainly h o p e  that y o u  will get a  bill in a s  quickly as 

possible. 1 k e e p  h e a r i n g  horror stories. F r e d  B a x t e r  is currently h a v i n g  a 

p r o b l e m  getting a certified c o p y  of a  court order f r o m  A n c h o r a g e  recorded d o w n  

here. T h e  r e a s o n  for refusal: "It is n o t  a n  original." C a n  y o u  believe this?

V e r y  truly y o u r s

i

D O U G L A S  L. G R E G G  •

D L G

cc: F r e d  J. Baxter, Esq. 

Larry W e e k s ,  Esq. 

J a m e s  E. Fisher, E s q
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JU N E A U . A L A SK A  OOHOl

Ja n u ary  28* 1987

Honorable  Fran  Ulmer  
S t a t e  R e p r e s e n t a t i v e  
S t a t e  C a p i t o l  
P.O. Box V
Juneau* A la s k a  99811
Re: Amendments t o  AS 4 4 . 3 7 . 0 2 5  (R e c o rd in g  Documents);
Dear F ran :

I  l e a r n e d  to d a y  t h a t  you may n o t  have r e c e i v e d  a copy o f  the  
Juneau Bar l e t t e r  and e n c lo s u r e s  o f  Ja n u a ry  7 t h .  Here i s  a copy. 
The issu e  a t  hand may w e l l  r e l a t e  t o  t h e  budget  i n  t h a t  th e  host  
o f  r e g u l a t i o n s  which have been implemented i n  th e  l a s t  y e a r  or 
two cannot  h e lp  b u t  have added s u b s t a n t i a l l y  to  th e  work lo a d  o f  
the  r e c o r d e r ' s  o f f i c e s  around th e  s t a t e .  I n  any e v e n t *  we 
a p p r e c i a t e  your  a s s i s t a n c e .  We'd l i k e  t o  see a b i l l  d r a f t e d  to  
add a few amendments t o  th e  e x i s t i n g  s t a t u t e .  Thank you.

1

ENCLS:
cc:James E.  F i s h e r *  P r e s i d e n t  
Juneau Bar A s s o c i a t i o n



J U N E A U  B A R  A S S O C I A T I O N

6645 N. Douglas H i ghway  
Juneau, A la ska

J a n u a r y  7, 1987

H o n o r a b l e  Jim Duncan 
State S e n at or 
State C a p i t o l  
P.O. Box V
Juneau, A l a s k a  99811

H o n o r a b l e  Fran Ulmer 
State R e p r e s e n t a t i v e  
State Capitol 
P.O. B o x  V
Juneau, A l a s k a  99811

H o n o r a b l e  Bill H udson  
State R e p r e s e n t a t i v e  
P.O. B o x  V
Juneau, A l a s k a  99811

Re: A m e n d m e n t s  to AS 44 .37.025 (Recording Documents);

Dear J u n e a u  L e g i s l a t i v e  Delegation:

T h e r e  is a need for new l e g i s l a t i o n  to correct a serious 
p r o b l e m  w i t h  r e c o r d i n g  d o c u ments in Alaska. In r e cognition of 
that difficulty, the Juneau Bar Association, at its regular  
m e e t i n g  on D e c e m b e r  5, 1986, adopte d the r e c o m m e n d a t i o n  of its 
C o m m i t t e e  on the Office of the Recorder, copy enclosed; The 
c o m m i t t e e  was formed as the result of numerous complaints about 
the m a n y  new r e st rictions on the right to r e c o r d  documents that 
were i m p o s e d  through the r u l e - m a k i n g  power of the Departm ent of 
Natural Resources, which has j u r i s d i c t i o n  over the Office of the 
R e c o r d e r .

In addition to ame ndinq e x i sting  legislation, we are 
r e q u e s t i n g  that new r egu lations be a d o p t e d  by DNR. However, we 
request that a bill be drafted to provide guidel i n e s  restrictin g 
future r u l e - m a k i n g  power to those m a t ters of legitimate concern 
to the O ffice of the Recorder. Such an a mend m e n t  to the statute 
should make it clear that the public has a right to record legal 
docume nts and that the O ffice of the Recorder is not to judge the 
internal legal i nteg r i t y  of d o c u m e n t s  but simply to record them



As to the rule -making power of the department. six 
recomm e n d a t i o n s  are contained within the commit tee's report. 
However, the department might well consider several other changes 
in its current regulations. The com mittee r estricted itself to 
the most obvious areas of needed change. The r egulations could 
be further  amended to p r o vide that the Recorder may not refuse to 
r ecord or file a d o c u ment because:

it lacks a title re flecting its overall content;

- it does not contain a "return to" address;

the individual who incurred an assessment is not named (even 
though the p r o p e r t y  against which the assessment is placed 
is des cribed and the party claiming the assessment is
i d e n t i f i e d ) .

The Juneau Bar A ss ociation is npt opposed to all r equlation 
of the right to record. The new regulations are, however, 
onerous. More importantly, they are con stituting a substantial 
r e s t r i c t i o n  on the right to place a d ocument on the record as 
public notice. Many times a document serves that purpose even 
though the docum ent could admittedly be im proved in its context 
and c ou ld be more complete than it is. But the right to record 
and creat e the public notice for the p r o t e c t i o n  of parties is of 
p a r a mount  importance. P erfection in legal d o c u ments is d esirable 
but m a n y  people m a k i n g  use of the Rec order's Office are not
lawyers or skilled title examiners. Failure to s u c cessfully 
record can have dire results when inter v e n i n g  filings place a 
p arty in a secondary position.

We will appreciate your assistance in correc t i n g  the p r o b l e m
through the amendme nt of AS 44.37.025 to insure that future
r egula t i o n s  will not contrave ne public policy. Thank you for 
your c o o p e r a t i o n  in this matter.

if they m e e t  c e r t a i n  m i n i m u m  r e q u i r e m e n t s .

Very since r e l y  yours.

James E. Fisher, President 
Juneau Bar A s s o c i a t i o n

ENCL



REPORT OF C O M M I T T E E  .ON OFFICE. OF T H E _ R E C O R D E R

The Ce mmittee net on Auaust 22nd. The work of the Committ ee 

was assigne d to its members, Larry Weeks, Fred J. Baxter. and 

Doualas Greaa. Bruce Hansen of Title Insuran ce Acjency was invited 

to a t tend that m e etin g as an e x-offic io member. He was regu ested  

to make inguiries of other title companies in an effort to obtain 

their viewpoints on the current c i f f i c u i t i e s  in recor d i n g  

d o c u m e n t s  in Alaska. Fred Baxter spent some time outlining the 

e s s e n t i a l s  of a h v oothet ical compla int for damages. Larry Weeks 

e x d o r e d  the g uest i o n  w h e t h e r  the Office of the Recorde r can, 

under the languaoe of the statute r e g u i r i n g  him to record 

instruments, refuse to re cord in r e l iance on the new 

regulations. Fred c o n c luded that a p e r s o n  s u f f ering damages by 

r e a s o n  of the r e c o r d e r’s refusal to r ecord an instru m e n t  could 

frame a good cause of action in m a n y  instances. Larry concl u d e d
I

that there w o uld be a good chance, in a d e c l a r a t o r y  judgment 

action, to secure a judgment invali d a t i n g  m a n y  of the r e g u l a t i o n s  

in guestion.

Your chairman met with Mr. H a nse n on N o v e m b e r  7th. at w h i c h  

time Mr. Hansen had recei v e d  and c o m oiled  the results of an 

informal d o I I  conducted among title insuran ce offices throuahout  

the state. There were over 35 written  responses (some did not 

answer every guestion.) Mr. Hansen had posed 15 guestions  in the 

poll. A simple "ves" or "no" was s o l i c i t e d  to these guestions.



The top of the coil asked w h eth er the rec ipient felt that the 

Recorde r should refuse to record or file a d o c u m e n t  when the 

documen t had certain attributes. These attri b u t e s  were d e s c r i b e d  

in the 15 q uestions he selected. (Poll and results annexed.) 

There was near u n a n i m i t y  on several of the 15 items, with a more 

or less equal div ision of other items. C o m ments of res pon d e n t s  

are o m i t t e d  from this report. Several r e s p o n d e n t s  sent letters 

or a i s i n g  Mr. Hansen for taking a personal hand in the 

difficulty.

A s u m m a r y  of the Doll results shows a e neral  d i s s a t i s f a c t i o n  

with the s y s t e m  curren tly being e m p l oyed by the Recorder in

r e j e c t i n g  do cuments offe red for recording.

Your c o m m i t t e e ' s  propos ed amendment s to the statute would

help ensure that when  new rules and r e g u l a t i o n s  are a d o p t e d  they

will be c i r c u m s c r i b e d  in such manner as to p r e v e n t  u n r e a s o n a b l e1 •*
or u n n e c e s s a r y  restrictions.

The C o m m i t t e e  aarees that there is a need for m o d i f i c a t i o n  

in the e x i s t i n g  r e gulations  entirely apart from our p r o p o s e d  

amendment to AS 44. 37.025 which grants rule m akin g power to the 

Depart m e n t  of Natura l Resources. It may adopt r e g u l a t i o n s  ". . .

p r o s c r i b i n a  the records to be m a i n t a i n e d  and the i n struments to 

be re corded." The statut e currently lacks any r e s t r i c t i o n s  or 

gu i d e l i n e s  as to the scope of that power. An a m e n d m e n t  would



h e l D  e n s u r e  that o v e r - z e a l o u s  r u l e - m a k i n g  w i l l  not in the f u t u r e  

i m p a i r  the a b i l i t v  of the p u b l i c  to m a k e  r e a s o n a b l e  u s e  of the 

R e c o r d e r s '  O f f i c e s .

Such an amendment to the statute could articulate  a public 

policy. For exanole, it might state s o m e thing along these lines:

PREAM B L E . The Legislature recog n i z e s  and therefore finds as 

f o l l o w s :

1. The r e c o r d i n g  of legal d o c u ment s of the kind 

c ustomarily rec orded through out the United States is 

an essential State function.

2. The time and place that a d o c u m e n t  was placed of 

record may well be more imoorta nt than the underl y i n a  

s ufficiency of that d o c u m e n t  from a s t r i c t l y  legal 

standpoint. ; |

3. The Recorder's O ffice exists p r i m a r i l y  for the benefit 

and convenience of the general public.

4. Commercial institutions, the b u s iness community, 

banks, and private ind ividuals cannot safely fu nction 

without the p r ote ctions afforded by the right to give  

Dublin notice through the a b ili ty to record their 

•leqal documents.



BE IT E N A C TED etc. etc. . . . that public oolicy
of this State is d e c lar ed as follows: to m a i n t a i n  a
convenient means of re gularly r e c o r d i n a  lcanl documents 
and to obtain i n forma tion c once rning e x i sting recorded 
documents. In the m ak ing of rules and regulations  to 
facilitate the legitimate a d m i n i s t r a t i v e  needs of the 
various r e c o rding offices, r e a s o n a b l e  doubts shall be 
r e s olved in favor of r e c o r d i n g  rather than of 
rejection. The Recorder shall not m a k e  judgments as to 
the legality of the contents of any do cument offered 
for recordina. Nevertheless, the D e p a r t m e n t  of Natural 
Resources shall adopt such rules and regula t i o n s  as it 
requires to control i n d i s c r i m i n a t e  filings of documents 
that do not meet certa in m i n i m u m  re quirements. These 
r egulations  may include but shall not be limited to the 
requirement for a legal description, if needed, names 
of parties, c a p acity  of oarties, l e g i b i l i t y  and other 
such reaso n a b l y  required i n form ation to assure that the 
Recorder 's Office functions in a m a n n e r  consis tent with 
the needs of the citizens of this state.

The foregoina s u gg estions for a s t a t u t o r y  change to control 

the r u l e - m a k i n g  a u t h ority of DNR is one su ggestion. The second 

is that a request be made to DNR for p r o p o s e d  new amendments to 

the existi ng provisions contained  in the A l aska Admin i s t r a t i v e

Code r e l ative to recording. Your C o m m i t t e e  recommends that at

l
least the foll owing a mendments be s p e c i f i c a l l y  r e q u ested of DNR:

1. All docu ments valid at the time they were made shall be

recorded, n o t w i t h s t a n d i n g  that they may not meet the

r e qui rements conta i n e d  in l a t e r - a d o p t e d  rules and 

r e g u l a t i o n s .

2. A document: shall not be rejected on the ground that it

serves more than a single purpose nor shall it be required

that a do cument be rec orded s e p a r a t e l y  for each of the

4



various purposes for which it may a ooear to stand. (This 

shall not preclude the m u l t i p l e  r e c o r d i n g  by the o ffering 

party of a document which has several ourposes.)

3. A document which makes r e f e renc e to an attached exhibit

shall not be rejected on the g r o u n d  that the exhibit does 

not contain a label.

4. A document shall not be rejecte d on the ground that it

lacks the recording i n f o r m a t i o n  c o n t a i n e d  in another 

document that is beina amended by the one being offered.

5. An official ce rtified do cument from any g o ver nmental office

in this state or a sister state shall not be rejected on

the ground that it is not the o riginal provided it is

l e g i b l e .

6 . A document shall not be r e j ected  on the g roun d that it does 

not specify the name of the r e c o r d i n g  d i s trict p r o v i d e d  

that that informa tion is g iven to the Recorder by the 

person offering the document, or such informa tion is 

contained in a cover letter a c c o m p a n y i n g  the document. 

(The information so received  by the R e c o r d e r  may be noted 

by the Recorder elsewhere on the documen t for future 

r e f e r e n c e .)

5



C O N C L U S I O N

It is recognized that many of the existing regulations may 

be d e s i r a b l e  in the abstract. However, u n c o m p r o m i s i n g  loyalty to 

mu l t i p l e  details, often of q u e s t i o n a b l e  importance, result in the 

r e j e c t i o n  of instruments and c o n s e q u e n t  delays in giving notice. 

Such delays can have d isastrou s results. All persons who are 

dr awing legal instruments and submit t i n g  them for recording are 

not at torneys or title companies. The public's right to record 

ought to be paramount.

DATED: Decem b e r  5, 1986.

R e s p e c t f u l l y  submitted,

Douglas L. Gregg 

Larry Weeks 

Fred J. Baxter
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D o  y o u  f e e l  t h a t  t h e  r e c o r d e r  s h o u l d  r e f u s e  t o  r e c o r d  o r  f i l e  a  d o c u o e n t  b e c a u s e :

Y E S  U O

j C o n t a i n s  n o  " r e t u r n  t o "  a d d r e s s .

£ S l A  L a c k s  t r u s t e e  n a m e  o n  d e e d  o f  t r u s t .

A1S. L a c k s  r e a l  p r o p e r t y  d e s c r i p t i o n .

K J D  L a c k s  a  t i t l e  r e f l e c t i n g  i t s  o v e r a l l  c o n t e n t .

D o c u m e n t  n o t  e x e c u t e d  e n t i r e l y  i n  E n g l i s h .

L a c k s  t h e  r e c o r d i n g  i n f o r m a t i o n  o f  t h e  o r i g i n a l  d o c u m e n t  b e i n g  a a e n d e d ,  
c o r r e c t e d ,  e x t e n d e d ,  m o d i f i e d ,  o r  r e l e a s e d .

D o c u m e n t  i s  l a r g e r  t h a n  8  1 / 2  b y  1 4  i n c h e s .

D o c u m e n t  m u s t  s t a t e  i n  w h a t  c a p a c i t y  t h e  s i g n a t o r y  e x e c u t e d  t h e  d o c u m e n t ;  
i n d i v i d u a l l y ,  a s  a t t o r n e y - i n - f a c t ,  p a r t n e r ,  c o r p o r a t e  o f f i c e ,  e x e c u t o r ,  
a d m i n i s t r a t o r ,  g u a r d i a n  c . r  t r u s t e e .

L a c k s  t h e  n a m e  o f  t h e  r e c o r d i n g  d i s t r i c t  i n  w h i c h  i t  i s  t o  b e  r e c o r d e d .  

L a c k s  r e f e r e n c e  t o  a t t a c h e d  e x h i b i t / E x h i b i t  n o t  c l e a r l y  l a b e l e d .

L a c k s  a t t a c h e d  e x h i b i t  w h e n  r e f e r e n c e  i s  m a d e  t o  s u c h .

A n  o r i g i n a l ,  r e c o r d a b l e  d o c u m e n t  m a y  n o t  b e  a c c e p t e d  a s  a n  a t t a c h m e n t  t o  
a n o t h e r  d o c u m e n t . »

T h e  d o c u m e n t  s e r v e s  m o r e  t h a n  o n e  p u r p o s e .  R e c o r d i n g  f e e  i s  c h a r g e d  
s e p a r a t e l y  f o r  e a c h  p u r p o s e .

D o e s  n o t  n a m e  p e r s o n  a g a i n s t  w h o m  a s s e s s m e n t  i s  p l a c e d ,

D o c u m e n t  i s  v a l i d  I n s t r u m e n t  e x e c u t e d  p r i o r  t o  e f f e c t i v e  d a t e  o f  • 
r e g u l a t i o n s  b u t  d o e s  n o t  c o n f o r m  t o  c u r r e n t  r e g u l a t i o n s .

C O M M E N T S :
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