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HOUSE COMMITTEE REPORT
(7)

Date referred: 4/29/87 FURTHER REFERRALS:

DATEE. Apr A rx, tm
The  Judiciary Committee has considered SSHB 198
"An Act relating to the permissive and nonpermissive use of land."”

RECOMMENDS : n X

[ replace with C.S @31 (-Wr) [ the sam_e title
[ ] attached amendment(s) [ 1 anew title

[ty do pass

[ ] do not pass

[ ] no recommendation

[ ] individual recommendations

[ ] additional referral to the Committee
ADOPTS: [ 3 letter of intent

ATTACHES Hew FISCAL NOTE(s):
[ ] fiscal impact [ ] same as previous fiscal note
[ zero fiscal note published
[ ] same as previous zero fiscal
note published
SIGNING OTHER RECOMMENDATIONS:
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5-0758P

Original sponsors: Hoffman and Wallis

IN THE HOUSE BY THE JUDICIARY COVMTTEE
CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 198 (Judiciary)
IN THE LEGISLATURE CF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to the permissive and nonpermissive
use of land."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE COFALASKA
* Section 1. AS 09.45.730 is amended by adding a newsubsection to

read *

(b) A person who trespasses upon the land of another to ga
(v'technical data or take mineral resources is liable to the owner of
the land for treble the amount of damages that may be assessed in a
civil action.If the trespass is unintentional or involuntary or the
defendant had probable cause to believe that the land on which the
trespass was committed was the defendant's own or that of the person
in whose service or by whose direction theact wasdone, only actual
damages may be recovered.

* Sec. 2. AS 09.45.795 is amended to read:

Sec. 09.45.795. CIVIL LIABILITY FOR PERSONAL INJURIES OR [CEATH
OCCURRING ONUNIMPROVED LAND.  An owner of unimproved land if not
liable in tort, except for an act or omission that constitutes gross
negligence or reckless or intentional misconduct, for damages for the
injury to or death of a person who enters onto or remains on the
unimproved portion of land if

(1) the injury or death resulted from a natural condition
of the unimproved portion of the land or the person entered onto the
land for recreation [PROPERTY]; and

(2) the person had no responsibility tocompensate the
-1- CSSSHB 198(Jud)



owner for the person's use or occupancy of the land [PROPERTY].
* Sec. 3. AS 09.45.795 is amended by adding a new subsection to reac:
(b) In this section, "unimproved land" includes land that con-
tains

(1) a trail; or

(2) a road built to provide access for natural resource
extraction, but which is no longer maintained or used.

* Sec. 4. AS 11.46.350 is amended by adding a new subsection to read:
(c) Anotice against trespass is given if the notice

(1) is printed legibly in English;

(2) is at least 144 square inches in size;

(3) contains the name and address of the person under whose
authority the property is posted and the name and the address of the
person who is authorized to grant permission to enter the property;

(4) is placed at each roadway and at each way of access
onto the property that is known to the landowner;

(5) in the case of an island, is placed along the perimeter
at each cardinal point of the island; and

(6) states any specific prohibition that the posting is
directed against, such as "no trespassing,” "no hunting," "no fish-

ing," "no digging," or similar prohibitions.

CSSSHB 198(Jud) 2.
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4/8/88

Original sponsors: Hoffman and Wallis

IN THE HOUSE BY THE JUDICIARY QOVMTTL
CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 198 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to the permissive and nonpermissi-.
use of land."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
ASection 1. AS 05 is amended by adding a new chapter to read:
CHAPTER 40. RECREATIONAL USE OF LAND.

Sec 0.5 4H.010. NONLUIABILITY OF LANDOAMNER FOR RECREATIONAL LE
OFLANB-"A person who uses land in the possession or control c
another for recreation with or without permission and without compen
sation uses the land without an .assurance from the landowner that th
land is safe for any purposed A landowner does not owela recreations

'Z user a duty of car,e with respect to the condition of the land excep
that a landowner is liable to a recreational user for a .njury t
person or damage to property resulting from an act or omission t<
constitutes gross negligence or reckless or intentiona-1—miscondue-t.
i Sec. 05.40.020. LAND TITLE UNAFFECTED. (a\ This chapter /doe

' not affect the title or ownership of land within the state.

(b) The use of land for recreation does not create nor grant a
easement or right in the user or in the public to enter onto or cros:
he land in order to use the land for recreation.

* Sec. 2. AS 09.45.730 is amended by adding a new subsection to read:

(b) A person who trespasses upon the land of another to gathe:
geotechnical data or take mineral resources is liable to the owner o:
the land for treble the amount of damages that may be assessed in <

civil action. If the trespass is unintentional or involuntary or the
-1- CSSSHB  198(Jud)



10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

WORK DRAFT WORK DRAFT WORK DR

defendant had probable cause to believe that the land on which t
trespass was committed was the defendant's own or that of the pers
in whose service or by whose direction the act was done, only actu
damages may be recovered.

Sec. 3. AS 09.45.795 is amended to read:

Sec. 09.45.795. CIVIL LIABILITY FOR PERSONAL INJURIES (R DEA
OCCURRING N UNIMPROMED LAND.  An owner of unimproved land is m
liable in tort, except for an act or omission that constitutes gro;
negligence or reckless or intentional misconduct, for damages for tt
injury to or death of a person who enters onto orremains on tl
unimproved portion of land if

(1) the injury or death resulted from a natural conditic
of the unimproved portion of the land or the person entered onto th
land for recreation [PROPERTY]; and |

(2) the person had no responsibility to compensate th
owner for the person's use or occupancy of the land—-PRCLAERTY.

Sec. 4. AS 09.45.795 is amended by adding a .new subsection, to read:

(b) In this section, "unimproved land" includes Iand/f.hat con
tains el k

-d 1) atrail; or

(2) a road built to provide access for natura
extraction, but which is no longer maintained or used.

Sec. 5. AS 11.46.350 is amended by adding anew subsection r.oread:

(c) Anotice against trespass is givenif the notice

(1) is printed legibly in English;

(2) is at least 144 square inches in size;

(3) contains the name and address of the personunder whose
authority the property is posted and the name and the address of the

person who is authorized to grant permission to enter the property;

CSSSHB 198(Jud) -



(4) is placed at each roadway~pr at each way of access onto
the property that is known to the landowner;

(5) in the case of an island-"Is placed along the perimeter

at each cardinal point of the island; and

(6) states any specific prohibition that the posting is
directed against, such as "no trespassing,” "no hunting,"” "no fish-

ing," "no digging,” or similar prohibitions.

3. CSSSHB 198 (Jud)
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5-0758X
Bradley
4/5/88
Original sponsors: Hoffman and Wallis
IN THE HOUSE BY THE JUDICIARY COMMTTEE

CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 198 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SEOCOND SESSION
A BILL
For an Act entitled: "An Act relating to the permissive and nonpermissive
use of land."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA
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* Section 1. AS 05 is amended by adding a new chapter to read:

CHAPTER 40. RECREATIONAL USE OF LAND.

Sec. 05.40.010. NONLIABILITY OF LANDOANER FOR RECREATIONAL USE
OF LAND. A person who uses land in the possession or control of
another for recreation with or without permission and w ithout COMpeN-
sation uses the land without an assur,anee—fr*m the landowner that the
land is safe for any purpose. /( landowner>does not owe a recreational
user a duty of care with respect Eothe condition of the land®except?
that a landowner is liable to a recreational user for an injury to
person or damage to property resulting from an act or omission that /
constitutes gross negligence or reckless or intentional misconduct,

Sec. 05.A0.020. LAND TITLE UNAFECTED. (a) This chapter does'
not affect the title or ownership of land within the state.

The use of land for recreation does not create nor grant an
easement or right in the user or in the public to enter onto or cross
the land of another in order to use the land for recreation. f)

Sec. 05.A0.030. DEFINITIONS. In this chapter,

(1) "compensation" does not include a processing or appli-
cation VfAé)é’\lFoor a permits't_o use land for recreational purposes;

4?7) ~-Landowner" includes an ‘agent ot ttre uwrrer-a®/MenaTrt?,

) "recreation” includes hunting, fishing, swimming,
-1- CSSSHB 198(Jud)
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boating, water skiing, camping, picnicking, pleasure driving, snow-
mobiling, winter sports, hiking, touring, viewing cultural and histor-
ical sices and monuments, or other pleasure expeditions.

* Sec. 2. AS 09.45.730 is amended by adding a new subsection to read:

(b) A person who enters upon the land of another to gath
geotechnical data or take mineral resources without lawful authority
is liable to the owner of the land fcr treble the amount of damages
that may be assessed in a civil action. If the trespass is uninten-
tional or involuntary, or the defendant had prooable cause to believe
that the land on which the trespass was committed was the defendant's
owmn or that of the person in whose service or by whose direction the
act was done, only actual damages may be recovered.

* Sec. 3. AS 09.45.795 is amended to read:

Sec. 09.45.795. CIVIL LIABILITY FOR FERSONAL INJURIES OR DEATH
OCCURRING ON UNIMPROVED LAND.  An owner of unimproved land is not
liable in tort, except for an act or omission that constitutes gross
negligence or reckless or intentional misconduct, for damages for the
injury to or death of a person who enters onto or remains on the
unimproved portion of land if

e injury or death resulted from a natural condition
he land or the person entered onto the
and
(2) the parson had no respor. -ibility to compensa
owner for the person's use or occupancy of the land [PROPERTY],
* Sec. 4. AS 09.45.795 is amended by adding a new subsection to read:
(b) In this section, "unimproved land” includes land that cor
tains
(1) a trail;
(2) a road built to provide access for natural resource
CSSSHB 198(Jud) -2-
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., -yL maall"
[v/A° i

1 extraction, but which is no longer maintained or used; 0]
2 3) a structure, fixture, device, or otyher improvemer
8 enalilesztrs[sists”®__or- otherw-i-s-e- furthers-- the- sub-sd sstence- ar_ nthay
4 customary or traditional use of the land.
> * Sec. 5. AS 11.46.330 is amended by adding a new”jipbsection to read:
6 (c) A violation of (a) of this sectior/ineludes
! (1) hunting, fishing, trapping, or removing animal, vegeta-—
8 ble, or mineral material on the premises of another after having been
9 forbidden to do so under AS 11.46.350(b);
10 (2) intentionally entering on or crossing over property of
n another to gain access to a valid easement or navigable water;
12 3) intentionally or unlawfully entering or vremaining on
13 the premises of another to acquire geotechnical, geological, geophysi—
14 cal, or geochemical data;
15 4 entering and vremaining on the premises of another
16 without the permission of the person in charge of the premises, for
7 profit, by hunting or fishing guides, Iver guides, recreation guides,
18 air taxi operators, and commerci” narriers.
19 * Sec. 6. AS 11.46.350 is amended ~ adding anew subsection toread:
20 (c) A not .ce against trespass 1is given if the notice
2 ¢D) is printed legibly in English;
22 (2) is at least 144 square inches in size;
23 (3) contains the name and address of the personunder whose
24 authority the property is posted and the name and the address of the
25 person who 1is authorized to grant permission to enter the property;
26 4) is placed at each roadway or at each way of access onto
27 the property that is known to the landowner;
28 (5) in the case of isolated tracts, 1is placed along the
29

perimeter at each cardinal point of the /faolal ap/d

-3- b (~i> CSSSHB 198(Jud)
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5-0758X
Bradley
A/5/88
Original sponsors: Hoffman and Wallis
IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 198 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECONL SESSION
A BILL
For an Act entitled: "An Act relating to the permissive and nonpermissive
use of land."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF_ALASKA:
* Section 1. AS 05 is amended by addingC a new chapter to rejkd:
CHAPTER AO. RECREATIONAL USE OF LAND.
Sec. 05. A0.010. NONLIABILITY OF LANDOWNER FOR RECREATIONAL USE
.OF LAND. A person -who- uses, land, in the possession or control of
mother for recreation with or without permission and without compen—
sation uses the land without ap assurance from t”e landowner that the
land is safe for any purpose, JF( landownerj does not- owe a recreational
user a duty of care with respect to the condition of the land except
that a landowner 1is Jliable to a recreational user for an injury to
person or damage to property resulting from an act”oT)omission that
constitut®”gross~~negligert®e "or reckless (~”*intentional)misconduct.
Sec. 05.A0.020. LAND TITLE UNAFFECTED. (a) This chapter does
not affect the title or ownership of land within the state.
Jii/a  (b) The use of land for recreation does not create nor grant an
N-"easement or right in the user or in the public to enter onto or cross
the land of another 1in order to use the land for recreation.
Sec. 05.A0.030. DEFINITIONS. In this chapter,
n (1) "compensation"” does not include a processing or appli-
cation fee~for a permit to use land for recreational purposes;
/A -N2-)- ~-ando”er- -iTrcirudes—an--agént of th”"_-own”--~-mL mf ;
3) "recreation"” includes hunting, fishing, swimming,

S1- CSSSHB 198 (Jud)
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boating, water skiing, camping, picnicking, pleasure driving, snow-
mobiling, winter sports, hiking, touring, viewing cultural and histor—
ical sites and monuments, or other pleasure e”e”rtioqgs. \

Sec. 2. AS 09.45.730 is amended by adding a new subsectipri to read:

(b) A _person® who enters upon the IandA of another to gather
geotechnical data or take mineral resources without"- lawful--authority
is liable to the owner of the land fejrtreble the amount of damages
that may be assessed in a civil action. If the trespass 1is uninten—
tional or involuntary, or the defendant had probable cause to believe
that the land on which the trespass was committed was the defendant’s
own or that of the person in whose service or by whose direction the
act was done, only; actual damages may be recovered.

Sec. 3. AS 09.45.795(y.s amendedyto read:

Sec. 09.45.795. CIVTL- LIABILITY FOR PERSONAL INJURIES OR DEATH
OCCURRING ON UNIMPROVED LAND. An owner of wunimproved Jland 1is not
liable in tort, except for an act or omission that constitutes gross
negligence or reckless or intentional misconduct, for damages for the
injury to or death of a person who enters onto or vremains or the
unimproved portion of land if

(¢D) the injury or death resulted from a natural condition
of the unimproved portion of the land or the person entered onto the
land for recreation [PROPERTY]; and

(2) the person had no responsibility to compensate the
owner for the person®s use or occupancy of therJLand [PROPERTY].

Sec. 4. AS 09.45.795 1is amended by adding ~\new subsection toytead:

(b) In this section, "unimproved land"” includes land that con—
tains

(D) a trail;

(2) a road built to provide access for natural resource

CSSSHB 198 (Jud) -2-
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extraction, but which is .to longer maintained or used; or
(3) a structure, fixture, device, or other improvement that
enables, «csists, orlotherwise furthers the subsistence or other

customary or traditional use of the land.
|

/" fec. 5. AS 11.46.330 is amended by adding”a new subsection}to read:

TcT A violation j)f (a) of this section”includes -

0 ) hunting, Tfishing, trapping, or removing animal, vegeta-—
ble, ormineral material on the premises of another after having been
forbidden to do so under AS 11.46.350(b);

2 intentionally entering on or crossing over property of
another to gain access to a valid easement or navigable water;

) intentionally or unlawfully entering or remaining on
the premises of another to acquire geotechnical, geological, geophysi—
cal, or geochemical data;

4) entering and vremaining on the premises of another
without the permission of the person in charge of the premises, for
profit, by hunting or fishing guides, river guides, recreation guides,
air taxi operators, and commercial air carriers.
Sec. 6. AS 11.46.350 is amended by adding (@ new subsect)iorT"tjb read:

(c) A notice against trespass 1is given if~the notice

D) is printed legibly in English;

(2 is at least 144 square 1inches 1in size;

(3) -contains the name and address of the person under whose
authority the property 1is posted and the name and the address of the
personwho is authorized to grant permission to enter the property;

(4) is placed at each roadway or at each way of access onto
the property that is known to the landowner;

(5) in the case of 1isolated — i”-pdra”ed along the
perimeter at each cardinal point of th” isolated tract;} apid

- -3- CSSShB 198(Jud)
/s/a.
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Original sponsor: Hoffman

IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 198 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to the permissive and
nonpermissive use of land."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
*Section 1. AS 05 is amended by adding a new chapter
read:
CHAPTER 40. RECREATIONAL USE OF LAND

05.40.010. NONLITABILITY OF LANDOWNE

R RECREATIONAL USE OF LAND. A person who makes

recreational use of any property in the possession or under

the control of another, with or without permission and

without giving compensation therefor, does so without any

assurance from the landowner, his agent, or his tenant that

the property 1is safe for any purpose. The Jlandowner, his

agent, or his tenant owes the person no duty of care with

respect to the condition of the property, except that the

landowner, his agent, or his tenant is Jliable to such

person for any 1injury to person or property for an ,act or

omission that constitutes gross negligence or”~reckless/or

intentional misconduct. %



Sec. 05.40.020. RECREATIONAL USES AND COMPENSATION
DEFINED. (1) "Recreational wuses"™, as used herein, shall
include hunting, fishing, swimming, boating, water skiing,
camping, picnicking, pleasure driving, snowmobiling, winter
sports, hiking, touring or viewing cultural and historical
sites and monuments, or other pleasure expeditions.

) "Compensation"™, as used herein, does not
include a processing or application fee for a permit to use
land for recreational purposes.

Sec. 05.40.030. LAND TITLE UNAFFECTED. ) The
provisions of this Chapter do not affect the title or
ownership of any property within this state.

@) The act of a persgp making recreational use
of property does not create nor grant any easement or right
to that person or to the public to enter onto or cross such
property or the private property of another in order to
make recreational use of such property.

*Section 2. AS 09.45.730 is amended by adding a new
subsection to read:

(b A person who enters upon the land of another t
gather geotechnicai data or take mineral resources without
lawful authority or license, is liable to the owner of that
land for treble the amount of damages that may be assessed
in a civil action. If the trespass 1is 1inadvertent, or the
defendant had probable cause to believe that the Jland on

which the trespass was committed was the defendant®s own or



tion

that of the person in whose service or by whose direction
the act was done, only actual damages may be recovered.
*Sec. 3. AS 09.45.795 1is amended to read:

Sec. 09.45.795. CIVIL LIABILIL1I FOR PERSONAL INJURIES
OR DEATH OCCURRING ON UNIMPROVED LAND. An owner of unim-—
proved land 1is not liable 1in tort, except for an act or
omission that constitutes gross negligence or reckless or
intentional misconduct, for damages for the 1injury to or
death of a person who enters onto or remains on the unim—

proved portion of land if

(€D the injury or death resulted fro

condition of the wunimproved portion of the Jland or the
person entered onto the land for recreation [PROPERTY].
*Sec. 4. AS 09.45.795 1is amended by adding a new subsec—
to read:

() In this section, "unimproved land"™ includes
that contains

(O a trail;

(2) a road built to provide access to the land
for the purpose of natural resources extraction, but which
is no longer maintained or used for that purpose; or

(3 any structure, fixture, device or other
improvement which enables, assists or otherwise furthers
the subsistence or other customary or traditional uses of

the land.

lar



*Sec. 5. AS 11.46.330 is amended by adding a new subsec—
tion to read:
(©) A violation of (a) of this section includes, bu
not limited to:

(1) hunting, fishing, trapping, or removing
animal, vegetable, or mineral material on the premises of
another without permission after having been forbidden to
do so by signs posted under AS 11.46.350(b);

(2 willfully entering on or crossing over
property of another to gain access to a valid easement or
navigable water;

€)) knowingly or unlawfully entering or remain-—
ing on the premises of another to acquire geotechnical,
geological, geophysical, or geochemical data for the
purpose of locating minerals;

(4) being a person engaged in business for
profit, 1including hunting or fishing guides, river guides,
recreation guides, air taxi operaters, and commercial air
carriers, entering and remaining on the premises of another
without the permission of the person in charge of the
premises.

*Sec. 6. AS 11.46.350 is amended by adding a new subsec—
tion to read:
(c) A notice against trespass 1is given if the notice

(€D is printed legibly in English;

@) is at least 144 square inches in size;



(€) contains the name and address of the person
under whose authority the property is posted and the name
and the address of the person who 1is authorized to grant
permission to enter the property;

@4 is placed at each roadway or at each way of
access onto the property which 1is known to the landowner;
in the case of isolated tracts, notice may be placed along
the perimeter at each cardinal points of the isolated
tract; and

(5) states any specific prohibition that the

posting is directed against such as "no trespassing,"” no
hunting," "no fishing,"” "no digging,"” or a sinular prohibi—

tion.
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LEGISLATIVE AFFAIRS AGENCY

M EMORANDUM March 30, 1988

SUBJECT: Permissive and nonpermissive use of land
[CSSS HB 198 (Judiciary)]

TO: Representative John Sund, Chair
House Judiciary Committee

FROM: Richard A. Bradley
Legislative Counsell]

John Hartle has asked that 1 prepare the bill for the
committee.

Some brief obervations may be useful.

In sec. 2 of the bill, the section added presumably tracks
the concepts suggested in existing AS 09.45.730. In the
second sentence, the request to us provided that "If the
trespass is inadvertant, . . ." While the change to
"inadvertent”™ may have been 1inadvertent, | believe that the
language of the material added should track the concepts of
AS 09.45.730. But there are problems there that are being
addressed in the Revisor®"s bill, presently CSSB

413 (Judiciary); the Alaska Supreme Court noted the
misunderstandings involved in the use of "casual"™ 1in
Matanuska Electric Ass®"n. v. Weissler, 723 P.2d 600. The
present format of the section tracks the suggested change
made to AS 09.45.730 in the Revisor®s bill.

In sec. 3 of the bill, the draft omitted paragraph 2 of
AS 09.45.795. It did not seem that there was an intention
to repeal that provision and 1 have restored it.

In sec. 4 of the bill, 1 note that the provisions of (b)(2)
may be susceptible to more interpretations than intended.
Consider, for example, if the road is no longer maintained
but is used for a purpose other than natural resource
extraction, such as a supermarket. Under the language, it
would be described as "unimproved land."

If I may be of further assistance, please advise.

RAB:gc
WKG2:087
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5-0758X
Bradlev
3/30/88
Original sponsors: Hoffman and Wallis
IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 198 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to the permissive and nonpermissive

BE

use of land."

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

Section 1. AS 05 isamended by adding a new chapter to read:
CHAPTER 40. RECREATIONAL USE OF LAND.

Sec. 05.40.010. NONLIABILITY OF LANDOWNER, AGENT, OR TENANT FOR
RECREATIONAL USE OF LAND. A person who uses land in the possession or
control of another for recreation with or without permission and
without compensation uses the land without an assurance from the
landowmer that the land is safe for any purpose. A landowner does not
owe a recreational user a duty of care with respect to the condition
of the land except that a landowner is liable to a recreational user
for an injury to person or damage to property resulting from an act or
omission that constitutes grcss negligence or reckless or intentional
misconduct.

Sec. 05.40.020. LAND TITLE UNAFFECTED. (a) This chapter does
not affect the title or ownership of land within the state.

(b)The use of land for recreation does not create nor grant an
easement or right inthe user or in the public to enter ontoorcross
the land of another in order to use the land for recreation.

Sec. 05.40.030. DEFINITIONS. In this chapter,

(D) "compensation" does not include a processing or appli-
cation fee sfor a permit to use land for recreational purposes;
(2) "landowner"™ 1includes an agent of the owner anc tenants;

-1- CSSSHB 198(Jud)
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A3) "recreation" includes hunting, fishing,
boating, water skiing, camping, picnicking, pleasure driving, snow-
mobiling, winter sports, hiking, touring, viewing cultural and histor—
ical sites and monuments, or other pleasure expeditions.

Sec. 2. AS 09.45.730 is amended by adding a new subsection to read:

(b) A person who enters upon the land of another to gath

geotechnical data or take mineral resources without lawful authority
is liable to the owner of the land for treble the amount of damages
that may be assessed in a civil action. If the trespass 1is uninten—
tional or involuntary, or the defendant had probable cause to believe
that the land on which the trespass was committed was the defendant®s
own or that of the person in whose service or by whose direction the
act was done, only actual damages may be recovered.

Sec. 3. AS 09.45.795 is amended to read:

Sec. 09.45.795. CIviL LIABILITY FOR PERSONAL INJURIES OR DEATH
OCCURRING ON UNIMPROVED LAND. An owner of wunimproved land 1is not
liable in tort, except for an act or omission that constitutes gross
negligence or reckless or intentional misconduct, for damages for the
injury to or death of a person who enters onto or remains on the
unimproved portion of land if

¢D) the 1injury or death resulted from a natural condition
of the unimproved portion of the land or the person entered onto the
land for recreation [PROPERTY]; and

(2) the person had no responsibility to compensate the
owner for the person"s use or occupancy of the land [PROPERTY],

Sec. 4. AS 09.45.795 1is amended by adding a new subsection to read:

(b) In this section, "unimproved land” 1includes land that cor

tains

1) a trail?

CSSSHB 198 (Jud) ~2-
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(2 a road built to provide access for natural resource
extraction, but which is no longer maintained or used for that pur-
pose; or

(3) a structure, fixture, device, or other improvement that
enables, assists, or otherwise furthers the subsistence or other
customary or traditional use of the land.

* Sec. 5. AS 11.46.330 is amended by adding a new subsection to read:
(c) A violation of (a) of this section includes

(1) hunting, fishing, trapping, or removing animal, vegeta-—
ble, or mineral material on the premises of another after having been
forbidden to do so under AS 11.46.350(b);

(2 intentionally entering on or crossing over property of
another to gain access to a valid easement or navigable water;

(3) intentionally or unlawfully entering or vremaining on
the premises of another to acquire geotechnical, geological, geophysi—
cal, or geochemical data;

(4) entering and remaining on the premises of another
without the permission of the person in charge of the premises, for
profit, by hunting or fishing guides, river guides, recreation guides,

air taxi operators, and commercial air carriers.

* Sec. 6. AS 11.46.350 is amended by adding anew subsection toread:

(c) A notice against trespass is given if the notice

D) is printed legibly in English;

(2) is at least 144 square inches 1in size;

(3) contains the name and address of the personunder whose
authority the property 1is posted and the name and the address of the
person who is authorized to grant permission to enter the property;

) is placed at each roadway or at each way of access onto
the property that 1is known to the landowner;

-3 - CSSSHB 198 (Jud)
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1 (5) in the <case of isolated tracts, is placed along the
perimeter at each cardinal point of the isolated tract; and

3 (6) states any specific prohibition that the posting is

directed against, such as no trespassing," no hunting," no fish-—

ing," "no digging," or similar prohibitions.

13
14
15
16
17
18
19

20

22
23
24
25
26
27
28

29

CSSSHB 198(Jud) -4-



20>

WORK DRAFT WORK DRAFT WORK DRAFT
5-0758L
Bradley
. /2/88

Original sponsor: Hoffman

IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 198 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to the permissive and nonpermissive
use of land.™
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 05 is amended by adding a new chapter to read:

CHAPTER 40. RECREATIONAL USE OF LAND.

Sec. 05.40.010. RECREATIONAL USE. (a) An owner of land who
makes land available to the public for recreational purposes without
compensation,, owes no duty of care to keep the land safe for entry or
use by others or to give a warning of an unknown dangerous condition,
use, structure, or activity on the land to persons entering.

(b) An owner of land who invites or permits an individual to use
the land for recreational purposes without compensation does not

(1) make a representation or extend an assurance that the
land is safe for any purpose; or

(2) incur liability for injury, loss, or death to an indi—
vidual or property caus”™”"aTT)act or omission of the owner.

(c) Where .the ovznefjJ®ox land charges a person who enters or goes

y j on the land for a recreational purpose, unless the land is leased by

z yﬁthe owner to the state or a municipality of the state, consideration
d gl'eceived by the owner for the lease 1is not__gg&aénsatigﬁ-waB?E_NEhe
v meaning of this section. L Cn
(d) This section does not limit the Jliability of an owner

land for a wilful_or malicious failure to guard or warn against a
known dangerous condition, use, structure, or activity.

-1- CSSSHB 198(Jud)
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(e) This section may not be construed to relieve a person using
the land of another for recreational purposes without compensation
from an obligation to exercise care 1in the use of the land and in
activities on the land, or from the legal consequences of a failure to
employ care.

D) An individual using the land of another for recreational

purposes without compensation 1is liable for damages to the property

caused while on the property.

y, (9) In this section
\N (¢H) "compensation” does not include a processing or appli—
cation fee for a permit to use land for recreational purposes;

(2) "lan®~meani 2TW~A*"anct"; roadsT~water”watercourses ,
private ways and buildinge f_ s-t-ructures, and machinery or equipment
when attached to the land;

3) "owner"™ means the possessor of a fee interest, a

OccupantJ or person in control of the premises.

Sec. 05.A0.020. PERMISSIVE RECREATIONAL USE. (a) An owner of
land who invites or permits a person to use land for recreational
purposes without <compensation does not give the person a right to
continue~the use of the land for a recreational purpose without con—

sent .

(b) The permission of an owner of land for recreational use of
land without posting or fencing or otherwise restricting use of the
land does not raise a presumption that the owner intended to give the

Y

* Sec. 2. AS 09.A5.730 1is amended by adding a new subsection to read:

public a right to use the land.

(b) A person who enters upon the land of another
geotechnical data or take mineral resources without Jlawful authority

or license, 1is liable to the owner of that land for treble the amount

CSSSHB 198 (Jud) -2-
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of damages that may be assessed in a civil action. IT the trespass 1is
inadvertent, or the defendant had probable cause to believe that the
land on which the trespass was committed was the defendant®s own or
that of the person in whose service or by whose direction the act was
done, only actual damages may be recovered.
Sec. 3. AS 09.45.795 1s amended to read:

Sec. 09.45.795. CIVIL LIABILITY FOR PERSONAL INJURIES OR DEATH
OCCURRING ON IMPROVED OR UNIMPROVED LAND. A 1land [AN] owner [OF
UNIMPROVED LANDL-is not liable in tort for-damages for the injury to

or death of av-persorr®who enters onto or remains on the unimproved

portion of land 1if c”L A |3™)

(1) the injury or death resulted from
(A) a natural condition of the tmimproved portion of
the property; or
(B) the condition of a portion of the land that was

improved by a third _p~rty without the knowledge or permission of

(2) tKe petscfn had no responsibility to compensate the

\N7 <:?)wner for the person®s use oi occupancy of the land.

* Sec. 4. AS 09.45.795 is amended by adding a new subsection to read:

(b) A land owner 1is not liable 1in tort for damages for the

injury to or death of a person who enters on the land of another 1in

violation of AS 11.46. vV -

* Sec. 5. AS 11.46<3jL0-Jts amended by addinga new sul on to read:

(c) A violation of (@) of this section includes, but 1is not
limited to,

(1) wilfully entering or remaining unlawfully on the prem—

ises of another knowing that the consentto enter or remain on the

premises has been denied or withdrawn by a person in charge of the

CSSSHB 198 (Jud)
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premises;

(2) wilfully entering on premises owned, operated, or con—
trolled by the state or a municipality of the state knowing that
consent to enter the premises has been denied or withdrawn by the
person in charge of the premises;

3) without authority of law,going upon and remaining on
the premises of another after having been denied entry on the premises
either orally or in writing by the person in charge of the premises or
after having been forbidden to do so by signs posted under AS 11.46.-
350(b);

(4) entering enclosed premises )of another or premises of
another posted under AS 11.46.350(b) on foot or by a vehicle without
the express orimplied consent of the person in charge of the premises
except through a road, airstrip, or otherapparent way of access;

(5) hunting, fishing, trapping, or removing animal, vege—
table, or mineral material on the premises of another without permis—
sion after having been forbidden to do so by signs posted under
AS 11.46.350(b);

(6) entering the premises of another to remove or use the
property of another without the permission of the person in charge of
the premises;

(7) wilfully entering on or crossing over private premises
to gain access to a valid easement or navigable water;

(8) entering on the premises of another without permission
and damaging a part of the premises;

(9 knowingly or unlawfully entering or remaining on the
premises of another to acquire geotechnical, geological, geophysical,
or geochemical data for the purpose of locating minerals;

(10) being a person engaged in business for profit,

CSSSHB 198 (Jud) ~4-



including hunting or fishing guides, river guides, recreation guid ,
air taxi operators, and commercial air carriers, entering and remain—
ing on the premises of another without the permission of the person in
charge of the premises.

Sec. 6. AS 11.46.350(b) 1is amended to read:

(b) For purposes of this section, a person who, without intent
to commit a crime on the land, enters or remains upon unimproved and
apparently unused land, which is neither fenced nor otherwise enclosed
in a manner designed to exclude 1intruders, 1is privileged to do so
unless

(1) notice against trespass 1is personally communicated to
that person by the owner of the land or some other authorized person;
or

2 notice against trespass 1is given Dby posting 1in the
manner described in (c¢) of this section [IN A REASONABLY CONSPICUOUS
MANNER UNDER THE CIRCUMSTANCES].

Sec. 7. AS 11.46.350 is amended by adding anew subsection toread:

(c) A notice against trespass is given if the notice

(1) is printed legibly in English;

(2) i1s at least 144 square inches 1in size;

(3) contains the name and address of the personunder whose
authority the property 1is posted and the name and the address of the
person who 1s authorized to grant permission-t-o-enter-the."property;

4) Is placed at each roadway“o; apparent way of access
onto the property; and 0 ——————-—-

B states any specific prohibition that the posting 1is
directed against such as "no trespassing,” "no hunting,”"™ "no fishing,"

"no digging,”™ or a similar prohibition.

-5- CSSSHB 198(Jud)
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5-0758L y
Bradley
2/18/88
Original sponsor: Hoffman
IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILLNO. 198 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to the permissive and nonpermissive
use of land."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 05 is amended by adding a new chapter to read:
CHAPTER-40. RECREATIONAL USE OF LAND.

S"ec. 05. A0.010. "RECREATIONAL USE. () An owner of land who
makes land available to the public for recreational purposes without
compensation, owes "nb"~duty of care”to keep the land safe for entry or
use by others or to give a warning of an unknown dangerous condition,
use, structure, or activity on the land to persons entering.

(b) An owner of land who 1invites or permits an individual to use
the land for recreational purposes without compensation does not)

(&H) make a representation or extend an assurance that the
land is safe for any purpose; or
(2) incur liability for injury, loss, or death to an indi—
vidual or property caused by an act or omission of the owner.
- (c) .-Where the lessee of land charges a person who enters or goes
on the land for a recreational purpose, unless the land is leased by
r]} the owner to the state or a municipality of the state, consideration
received by the”o””r) for the lease 1is not compensation within the

meaning of this section.. -

(d) This section does not 1limit the liability of an owner
land for a”wilful or malicious” failure to guard or warn against a

known dangerous condition, use, structure, or activity.

1> 9 -1- CSSSHB 198(Jud)
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(e) This section may not be qgonstrued to relieve a person using
the land of another _.for recreational purposes without compensatior
from an obligation to exercise care 1in the use of the land_and in
activities on the land, or from the legal consequences of a failure to
employ care.

% _ _

) An individual using the 1land of another for recreational
purposes without compensation 1is liable for damages to the property
caused while on the property.

\ (9) In this section

(&) "compensation" does not include a processing or appli—
cation fee for a permit to use land for recreational purposes;

(2) "land" megns private land, roads, water, watercourses,
private ways and buildings, structures, and machinery or equipment
when attached to the land;

<3) "owner"™ means the possessor of a fee interest, a
tenant, lessee, occupant, or person in control of the premises.

Sec. 05.40.020}) PERMISSIVE RECREATIONAL USE. (a) An owner of
land who 1invites or permits a person to use land for recreational
purposes without. .compensation does not give the person a right to
continue the use of the land for a recreational purpose without con-—
sent .

(b) The permission-_of an owner of land for recreational use of

land without posting or fencing or otherwise restricting use of the

*
IA.
/\W’Iand does not raise a presumptipn that the owner intended to give the

public a right to use the land.

Sec. 2. AS 09.45.730 1is amended by adding a new subsection to read;
(b) A person who enters wupon the Jland of another

Yeotechnical data or take mineral resources without Jlawful authority

or license, 1is liable to the owner of that land for treble the amount

CSSSHB 198(Jud) -2-
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JIJk, ~

\

of damages that may be assessed in a civil action. IfT the trespass 1is
inadvertent, or the defendant had probable cause”to believe that the
land on which the trespass was committed was the defendant®s own or
that of the persoiT"in® whose service or by whose direction the act was
done, onIyAaEtual d;mages may be recovered.

Sec. 3. AS 09.45.795 is amended to read:

Sec. 09.45.795. CIVIL LIABILITY FOR PERSONAL INJURIES OR DEATH
OCCURRING ON IMPROVED OR UNIMPROVED LAND. A land [AN] owner [OF
UNIMPROVED LAND] 1is no.t liable in tort for damages for the injury to
or death of a person who enters onto or remains on the unimproved
portion of land 1if

(1) the injury or death resulted fronm
(A) a natural condition of the unimproved portion of
the property; or
(B) the condition of a portion of the land that was

improved by a third party without the knowledge; or lpermission”of
/

the owner;! and J
\
) the person had no responsibility to compensate the
owner for the person®s use or occupancy of the land.
Sec. 4. AS 09.45.795 1is amended by adding a new subsection to read:

(b) A land owner 1is not liable in tort- for- damages _for f
injury to or death of a person who enters on the land of another in
violation of AS 11.46.

Sec. 5. AS 11.46.330 1is amended by adding asnew subsection to read:

(c) A violation of (@) of this section 1includes, but 1is r

limLted"to,
¢D) wilfully entering or remaining unlawfully on tt

ises of another knowing that the consent to enter or remain on the

premises has been denied or withdrawn by a person in charge of the

-3- CSSSHB 198(Jud)
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| L] a——

premises;

trolleq by the state or a municipalityk of the state knowing that
consent to enter the premises has been denied or withdrawn by the
person in chargeo,f___ the~ p_remises

(3) without authority of law, going upon and remaining on
the premises of another after having been denied entry on the premises
either orally or in writing by the person in charge of the premises or
after having been forbidden to do so by signs posted under AS 11.46.-
350(h);

4 entering enclosed premises of another or premises of
another posted under AS 11.46.350(b) on foot or by a vehicle without
the express orl implied consent of the person in charge of the premises
except through a road, airstrip, or other apparent way of access;

(5) hunting, fishing, trapping, or removing animal, vege—
table, or mineral material on the premises of another without permis—
sion after having been forbidden to do so by signs posted under
AS 11.46.350(b);

(6) entering the premises of another to remove or use the
property of another without the permission of the person 1in charge of
the premises;

(7) wilfully entering on or crossing over private premises
to gain access to a valid easement or navigable water;

(8) entering on the premises of another without permission
and damaging a part of the premises;

(©))] knowingly or unlawfully entering or remaining on the
premises of another to acquire geotechnical, geological, geophysical,
or geochemical data for the purpose of locating minerals;

(10) being a person engaged in business

CSSSHB 198 (Jud) ~4-
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including hunting or fishing guides, river guides, recreation guides,

air taxi operators, and commercial air carriers, entering and remain—
ing on the premises of another without the permission of the person in

charge of the premises.

Sec. 6. AS 11.46.350(b) 1is amended to read:

(b) For purposes of this section, a person who, without 1intent
to commita crime on the land, enters or remains upon unimproved and
apparently unused land, which is neither fenced nor otherwise enclosed
in amanner designed to exclude intruders, 1is privileged to do so
unless

€D notice against trespass 1is personally communicated to
that person by the owner of the land or some other authorized person;
or

(2 notice against trespass is given by posting 1in the
manner described in (¢) of this section [IN A REASONABLY CONSPICUOQUS
MANNER UNDER THE CIRCUMSTANCES].

Sec. 7.--AS 17.46.350 is amended by adding a new subsection toread:

(c) A notice against trespass is given if the notice

¢)) is printed legibly in English;

2 is at least 144 square inches 1in size;

(3) contains the name and address of the personunder whose
authority the property 1is posted and the name and the address of the
person who 1is authorized to grant permission to enter the property;

) is placed at each roadway or apparent way of access
onto the property; and

(5) states any specific prohibition that the posting 1is
directed against such as "no trespassing,”" "no hunting," "no fishing,"

"no digging," or a similar prohibition.

-5- CSSSHB 198(Jud)
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Bradley
2/3/88
Original sponsor: Hoffman
IN THE HOUSE / /7> </ BY THE JUDICIARY COMMITTEE

CS FOR SPONSOR SRBSTITUTE FOR HOUSE BILL NO. 198 (Judiciary)
IN THE \EGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
\
For an Act entitled: "An Act relating to the permissive and nonpermissive
use of land."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 05 is amended by adding a new chapter to read:
CHAPTER 40. RECREATIONAL USE OF LAND.
Ser"~05yTo70i0.SNRECREATIONAL USE. () An owner of Jland who
makes land available® to the public for recreational purposes without
compensation owes no duty of care to keep the land safe for entry or
use by others or to give a warning of an unknown dangerous condition,
use, structure, oractivity on the land to persons entering,
(b) An owner of land who 1invites or permits an individual to wuse
the land for recreational purposes without compensation does not
(1) make a representation or extend an assurance that the
land is safe for any purpose; or
(2) incur liability for injury, loss, or death to an indi—
vidual or property caused by an act or omission of the owner.
(c) Where the lessee of land charges a person who enters or goes
A on the land for a recreational purpose, unless the land is leased by
iov ( the owner to the state or a municipality of the state, consideration
received by the owner for the lease 1is not compensation within the
meaning of this section.
(d) This section does not limit the liability of an owner of
land for a wilful or malicious failure to guard or warn against a

known dangerous condition, use, structure, or activity.

-1- CSSSHB 198 (Jud)



(e) This section may not be construed to relieve a person using
the land of another for recreational purposes without compensation
from an obligation to exercise care 1in the use of the land and in

activities on the land, or from the legal consequences of a failure to

employ care.

@) An individual wusing the 1land of another for recreational
purposes without compensation 1is liable for damages to the property

caused while on the property.

(9) In this section

D) "compensation™ does not include a processing or
cation fee for a permit to use land for recreational purposes;

i (2) "land" means private land, roads, water, watercourses,
private ways and buildings, structures, and machinery or equipment
when attached to the land;

3) "owner" means the possessor of a fee inter
tenant, lessee, occupant, or person in control of the premises.

Sec. 05.A0.020. PERMISSIVE RECREATIONAL USE. (a) An owner of
land who invites or permits a person to use land for recreational
purposes without compensation does not give the person a right to
continue the use of the land for a recreational purpose without con-—
sent.

(b) The permission of an owner of land for recreational use

land without postin®* or fencing or otherwise restricting use of the

land does not raise a presumption that the owner intended to give the

public a right to use the land.

Sec. 2. AS 09.A5.730 1is amended by adding a new subsection to read:
(b) A person who enters upon the Jland of another

geotechnical data or take mineral resources without Jlawful authority

or license, 1is liable to the owner of that land for treble the amount

CSSSHB 198 (Jud) -2-
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of damages that may be assessed in a civil action. IT the trespass 1is
inadvertent, or the defendant had probable cause to believe that the
land on which the trespass was committed was the defendant®s own or
that of the person in whose service or by whose direction the act was
done, only actual damages may be recovered.

Sec. 3. AS 09.45.795 is amended to read:
Sec. 09.45.795. CIVIL-LIABILITY"FOR PERSONAL INJURIES OR DEATH

OCCURRING ON IMPROVED OR UNIMPROVED LAND, (yA land [AN] owner [OF
UNIMPROVED LAND] 1is not liable in tort for damages for the injury to
or death of a person who enters onto or remains on the unimproved
portion of land 1if
.() the injury or death resulted from
(A) a natural condition of the unimproved portion of
the property; or
(B) the condition of a portion of the Iland that was

improved by a third party without the knowledge or permission of

the owner; (or JIAND]

2 the person had no responsibility to compens:

owner for the person®s use or occupancy of the-~Tand."

Sec. 4. AS 09.45.795 i1s amended by adding a new subsection tp read:
Cb) A land owner 1is not Iliable 1in tort.for damages for the

injury to or death of a personi_who en,te-r-s—on- the- lund-oilL_angther 1in

N

violation of AS 11.46.
Sec. 5. AS 11.46.320 i1s amended by adding a new subsection to read:

(©) A violation of (a) of this section includes, but is

limited to,

na

@D wilfully entering or remaining unlawfully on the

iIses of another knowing that the consent to enter or remain on the

premises has been denied or withdrawn by a person in charge of the
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premises;

(2) wilfully entering on premises owned, operated, or con-—
trolled by the state or a municipality of the state knowing that
consent to enter the premises has been denied or withdrawn by the
person in charge of the premises;

(3) without authority of law, going upon and remaining on
the premises of another after having been denied entry on the premises
either orally or in writing by the person in charge of the premises or
after having been forbidden to do so by signs posted under AS 11.46.-
350(b);

4) entering enclosedpremises of another or premises of ,
another posted under AS 11.46.350(b) on foot or by a vehicle without
the express or implied consent of the person in charge of the premises
except through a road, airstrip, or other apparent way of access;

(5) hunting, fishing, trapping, or removing animal, vege—
table, or mineral material on the premises of another without permis—
sion after having been forbidden to do so by signs posted wunder

AS 11.46.350(b);

(6) entering the premises of another to remove or use the
property of another without the permission of the person in charge of

the premises;

(7) wilfully entering on or crossing over private premises
to gain access to a valid easement or navigable water;

(8) entering on the premises of another without permission
and damaging a rart of the premises;

9 knowingly or unlawfully entering or remaining on the
premises of another to acquire geotechnical, geological, geophysical,
or geochemical data for the purpose of locating minerals;

(10) being a person engaged in business for

CSSSHB 198(Jud) ~4-



including hunting or fishing guides, river guides, recreation guides,

air taxi operators, and commercial air carriers, entering and remain—

ing on the premises of another without the permission of the person in

charge of the premises.
Sec. 6. AS 11.46.350(b) 1is amended to read:

(b) For purposes of this section, a person who, without intent

to commit a crime on the land, enters or remains upon unimproved and

apparently unused land, which 1is neither fenced nor otherwise enclosed

in a manner designed to exclude intruders, is privileged to do so

unless
(&) notice against trespass is personally communicated to

that person by the owner of the land or some other authorized person;

or
(2) notice against trespass 1is given by posting 1in the

manner described in (c¢) of this section [IN A REASONABLY CONSPICUOQUS

MANNER UNDER THE CIRCUMSTANCES].
* Sec. 7. AS 11.46.350 1is amended by adding anew subsection tcread:
(©) A notice against trespass is given if the notice
(&) is printed legibly in English;
(2) is at least 144 square inches in size;
(3) contains the name and address of the personunder whose

authority the property is posted and the name and the address of the

person who 1is authorized to grant permission to enter the property;

(4 is placed at each roadway or apparent way of access
onto the property; and
(5) states any specific prohibition that the posting 1is

directed against such as "no trespassing," "no hunting," "no fishing,"

"no digging," or a similar prohibition.
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Introduced: A/17/87 5-0758B
Referred: Resources and

Judiciary
IN THE HOEE BY HOAVAN
SFONR SUBSTITUTE AR HOUE BILL ND 198
IN THE LEGSATLRE ¢ THE STATE F AAKA
AFTEENTH LEGSLATLRE - ARST SESSION
ABILL
For an Act entitled: "An Act relating to the permissive and nonperinissive

use of land."
BE IT BNACIED BY THE LEGSATLRE OF THE STATE F AAKA
* Section 1. A 05 is avended by adding a new chapter to read:
HAPTER RECREATIONAL UEE OF LAD
Sec. 05.40.(sl0. (a) Except as provided ir
A5 09.45.795, an owarer of land who makes land available to the public
without compensation for recreational purposes oaes no duty of care to
keep the land safe for entry or use by others for recreational pur-
poses or to give a warning of a dangerous condition, use, structure,
or activity on the land to persons entering for recreational purposes.
(b) Except as provided in A5 09.45.795, an owner of land who
invites or permits without compensation an individual to use the land
for recreational purposes does not
(1) meke a representation or extend an assurance that the
land is safe for any purpose;
(2) confer upon the individual who uses the land for recre-
ational purposes the legal status of an invitee or licensee to vian a
duty of care is owed; or
(3) incur liability for injury, loss, or death to an indi-
vidual or property caused by an act or omission of the owner.
(c) Where the owner of land charges a person wo enters or Qoes
on the land for a recreational purpose, unless the land is leased by
the owner to the state or a municipality of the state, consideration

HB0198B -1- SSHB 198
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received by the owner for the lease is not compensation within the
meaning of this section.

(d) This section Joes not limit the liability of an owner of
land for a wilful or malicious failure to guard or warn against a
dangerous condition, use, structure, or activity.

(e) This section may not be construed to relieve a person using
the land of another for recreational purposes from an obligation to
exercise cars in the use of the land and in activities on the land, or
from the legal consequences of a failure to enploy care.

(f) Ao individual using the land of another for recreational
purposes, with or without permission, is liable for dameges to the
property caused while on the property.

(9) In this section

(1) “compensation” does not include a processing or appli-

cation fee for a permit to use land for recreational purposes;

"land" mears private land, roads, water, watercourses,
private ways and buildings, structures, and machinery or equipment
when attached to the land;

(3) "owner" mears the possessor of a fee interest, a
tenant, lessee, occupant, or person in control of the premises;

(4) "recreational purposes’ meas a use done without ocom
pensation to the owrer.

Sec. 05.40.020. PERMSSIVE REFEATIONAL LE  (a) A0 owner  of
land who invites or permits a person to use land for recreational
purposes without compensation does not give the person a right to
continue the use of the land for a recreational purpose without con-
sent.

(b) The permission of an owner of land for recreational use of
land without posting or fencing or otherwise restricting use of the

SSHB 198 -2- HB0198B



land does not raise a presumption that the owner intended to give the
public a right to use the land. .
* Sec. 2.(AS 09.45.7J0 is amenced by adding/"a_new subsection to read:

(b) Aperson wo enters upon the land of another to gather
geotechnical dat® or tSdte"mineral resourcfe® without lawful authority
ar license., is "liable to the owner of that land farZExebleamount
of dameges that nay be assessed in a civil action. |If the trespass is
inadvertent, or the defendant had probable cause. ta believe that the
land on which the trespass wes committed wes the defendant's oan or
that of the person in whose service or by whose direction the act wes
done, only actual dameges nay be recovered.

* Sec. 3. A5 09.45.795 is amenced to read:

Sec. 09.45.795. CIML LIABILITY FOR FERONAL INDLRES (R [FAH
CGIORNG QIMPROVED R INMROBD LAND A land [AN ower [CF
LNMROVD LANDTp~not |iabTe"Sn tort for dameges for the injury to
or deathof aperson who enters onto or remains on the unimproved
portion of land if

(1) the injury or death resulted from a natural condition
of the unimproved portion of the property; or [AND]
(2) the person had no responsibility to compensate the
oner for the person's use or occupancy of the property.
* Sec. 4. A5 09.45.795 is amenced by adding rew subsections to read:

(b) A landowner is not liable in tort for damages for the injury
to or death of a person who trespasses on the land of another in
violation of A5 11.46 whether the land is improvedjor unimproved.

(c) For the purposes of this section, “unimprovedl nears land
found in its natural condition or if improved, the improverment wes
placed on the land by a third party without the knowledge or permis-
sion of the owner.

HB0198B -3- SSHB 198
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* Sec. /5. A5 11.46.320¥/fs amenced by adding a new subsection to read:

(t)—A-~violation of (a) of this section includes, but is not
limited to,

(1) wilfully entering or remaining unlawfully on the prem
ises of another knowing that the consent to enter or remain on the
premises has been denied or withdrawn by a person in charge of the
premises;

(2) wilfully entering on premises cvned, operated, or con-
trolled by thestate or a municipality of the state knowing that
consent to enter the premises has been denied or withdramn by the
person in charge of the premises;

(3) without authority of law, going upon and remaining on
the premises of another after having been denied entry on the premises
either orally or in writing by the person in charge of the premises or
after having been forbidden to do so by signs posted under A5 11.46.-
350(b);

(4) entering enclosed premises of another or premises of
another postedunder A5 11.46.350(b) on foot or by a vehicle without
the express or implied consent of the person in charge of thepremises
except through a road, airstrip, or other apparent way of access;

(5) hunting, fishing, trapping or removing animal, vege-
table, or mineral material on the premises of another without permis-
sion;

(6) entering the premises of another to remove or use the
property of another without the permission of the person in charge of
the premises;

(7) wilfully entering on or crossing over private premises
to gain access to a valid easement or navigable water;

(8) entering on the premises of another without permission

SSHB 198 HB0198B



1 and damaging a part of the premises;

2 (9) knowingly or unlawfully entering or remaining on the
3 premises of another to acquire geotechnical, geological, geophysical,
4 or geochemical data for the purpose of locating minerals;

5 (10) being a person engaged in business for profit, includ-
6 ing hunting or fishing guides, river guides, recreation guides, air
7 taxi operators, and commercial air carriers, entering and remaining on
8 the premises of another without the permission of the person in charge
9 of the premises.

10 * Sec. 6. A5 11.46.350(b) is amrenced to read:

1 (b) For purposes of this section, a person who, without intent
2 to commt a crime on the land, enters or remains upon unimproved and
13 apparently unused land, which is neither fenced nor otherwise enclosed
14 in a manrer designed to exclude intruders, is privileged to do so
15 unless

16 (1) notice against trespass is personally communicated to
7 that person by the owner of the land or sore other authorized person;
18 or

19 (2) notice against trespass is given by posting in the

2 manner described in (c) of this section [IN A REASONAMELY CONRAAUOS
21 MANNR UNDR THE AIROUVBTANCES,
2 * Sec. 7. A 11.46.350 is amenced by adding a new subsection to read:

23 (c) Anotice against trespass is given if the notice

24 (1) is printed legibly in English;

5 (2) is at least 144 square inches in size;

26 (3) contains the rame and address of the person under whose
27 authority the property is posted and the rame and the address of the
28 person Who is authorized to grant permission to enter the property;

2 (4) is placed at each roadway or apparent way of access
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onto the property; ad
(5) states any specific prohibition that the posting is

directed against such as "no trespassing,” "no hunting,” "no fishing,"
"no digging,” or a similar prohibition,

SSHB 198 -6- HB0198B



A MENDMENT

Offered in the HOUSE by Hoffman
TO: SSHB 198

Page 4, line 22, AFTER "permission":
Add:

"after having been forbidden to do so by signs posted
under AS 11.46.350(b);"



PROPOSED CHANGES TO CS SSHB 198

Sec. 5. AS 11.46.350(a) is amended to read:
€)) As wused in AS 11 .41.300 - 11.41.350, wunless the cont
requires otherwise, "enter or remain unlawfully"” means to

D) enter or remain in or upon premises or in a propelled
vehicle when the premises or propelled vehicle, at the time of the
entry or remaining, 1is not open to the public and when the defendant
is not otherwise privileged to do so; or

@) fail to leave premises or a propelled vehicle that is
open to the public after being lawfully directed to do so personally
by the person in charge;

(3 enter or remain upon premises or in a propelled vehicle
in violation of a provision in an order 1issued under AS 25.35.010(b)
or 25.35.020j5_ [-]

(4) enter or remain on premises, even if for the purpose of
gaining access to an easement, navigable water, or other premises,
having been forbidden to do so by the person in charge or by a sign
posted under AS 11.46.350(b);

(5) enter, remain, cross, or travel upon premises except by
a designated road, airstrip or other apparent way of access, when use
of any other way of access has been prohibited by the person in charge
or by a sign posted under AS 11.46.350(b);

(6) hunt, fish, trap or otherwise search for or use
animals, plants, or minerals, having been forbidden to do so by the
person in charge or by a sign posted under AS 11.46.350(b);

) enter or remain on premises for purposes of furthering
a guiding, recreation or transportation business, having been forbid—
den to do so by the person in charge or by a sign posted under AS 11.-
46.350(b); and

(8) damage a part of premises without the permission of the
person in charge.

Sec. 6. AS 11.46.350(b) 1is amended to read:

(b) For purposes of this section, a person who, without 1intent



to commit a crime on the land, enters or remains upon unimproved and
apparently unused land, which is neither fenced nor otherwise enclosed
in a manner designed to exclude intruders, 1is privileged to do so
unless

(€H) notice against trespass 1is personally communicated to
that person by the owner of the land or some other authorized person;
or

@) notice against trespass or other conduct is given by

a sign that [IN A REASONABLY CONSPICUOUS MANNER UNDER THE C1RCUM-
STANCES.]
)) is printed legibly in English;
() is at least 144 square inches 1in size; and
(C) contains the name and address of the person under
whose authority the property 1is posted and the name and the

address of the person who is authorized to grant permission to

enter the property.



PROPOSED SUBSTITUTE FOR SECTION 7
OF CS FOR SPONSOR SUBSTITUTE FOR
HOUSE BILL NO. 198
* Sec. 7. AS 11.46.350 is amended by adding a new subsection
to read:
(c) A notice against trespass 1is given if the notice

(1) is printed legisbly in English;

(2) is at least 144 square inches in size;

(3) contains the name and address of the person
under whose authority the property is posted and the name and
the address of the person who is authorized to grant
permission to enter the property;

(4) 1is placed at each roadway or at each way of
access onto the property which is known to the landowner; in
the caseof isolated tracts, notice may be placed along the
perimeter at each cardinal points of the isolated tract;and

5) states any specific prohibition that the
posting 1is directed against such as "no trespassing,”" "no
hunting,"” "no fishing," "no digging,"” or a similar

prohibition.

s\sec7.doc



*Sec.

PROPOSED SUBSTITUTE FOR SECTION 3
OF CS FOR SPONSOR SUBSTITUTE FOR
HOUSE BILL NO. 198
3. AS 09.45.795 is amended to read:
Sec. 09.45.795. CIVIL LIABILITY FOR PERSONAL INJURY OR

DEATH OCCURRING ON IMPROVED OR UNIMPROVED LAND.

(d An owner of unimproved land owes no duty of care to
keep the land safe for entry or use by others in violation
of AS 11.46, or to give a warning of a dangerous condition,

use, structure or activity on the land.

(b) A land [AN] owner [OF UNIMPROVED LAND] is not liable 1in
tort for damages for the 1injury or death of a person who
enters onto or remains on the unimproved portion of the land

if

) the injury or death resulted from

(A) the failure of the person entering the land

to exercise care; or

(B) a natural condition ofthe unimproved portion

of the property; or

© a man-made condition on a portion of the

unimproved property existing after that portion of
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the property has been abandoned and the property

has begun to revert to an unimproved state; or

®) the condition of a portion of land that was
improved by a third-party without the knowledge or

permission of the owner; or [AND]

@) the person had no responsibility to compensate the

owner for the person®"s use or occupancy of the land.

(©) "Unimproved 1land" shall include 1land wupon which the
construction, installation, or placement of any structure,
fixture, device or other improvement enables, assists or
otherwise furthers the subsistence or other customary or
traditional wuses of such land, or the harvest of timber
thereon, 1including road construction and activities relating
to reforestation, silviculture or other similar resource

enhancement practices.

RATIONALE:

MUCH OF THE PRIVATE LAND IN SOUTHEAST ALASKA CONTAINS
LOGGING ROADS. WHEN TIMBER HARVESTING IS COMPLETED, THESE
LOGGING ROADS ARE PUT TO BED, WITH CULVERTS AND BRIDGES REMOVED
AND NATURAL VEGETATION IS PERMITTED TO GROW OVER THE ROADS. THIS

IS DONE AS REQUIRED BY ALASKA"S FOREST PRACTICES ACT.
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UNDER THE CURRENT PROVISIONS OF THIS BILL, A PRIVATE
LANDOWNER WOULD NOT BE LIABLE FOR INJURY OR DEATH IF PERMISSION
WAS GIVEN FOR RECREATIONAL USE, NOR WOULD THERE BE ANY LIABILITY
FOR  ANY INJURY OR DEATH IF THE PROPERTY WERE UNIMPROVED.
HOWEVER, BECAUSE OF THESE ABANDONED ROADS, LIABILITY COULD
ATTACH. THE PROPOSED SECTION 3 ADDRESSES THIS CONCERN.
FURTHER, IF NO DUTY OF CARE IS OWED TO AN INVITEE, PERMITTEE, OR
LICENSEE, THEN NO DUTY SHOULD BE OWED TO A TRESPASSER. THIS
WOULD BE IN ACCORD WITH THE COMMON LAW PRINCIPLE THAT NO DUTY OF
CARE 1S OWED TO A TRESPASSER. THIS PRINCIPLE SHOULDBE CLEARLY
ESTABLISHED IN THIS BILL. THE PROPOSED NEW SECTION 3 FOR HOUSE

BILL 1913 COVERS THIS AS WELL.
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STATE OF ALASKA BILL VERSION: SEIID 153

1988 LEGISLATIVE SESSION pubi ish date» 4/29/87
BEQUEST : FISCAL NOTE

Revision Date: . . Agency Affected: P i?.

Title: Pernis-Tive and nonpc?rr,.i3-- @ Land and Viater fict.
sive use of .lane'.

Sponsor:  hofi.~an Corr.p-onents

Reques’cr: Uon~p Juuc.c.r™ Corrl'.

EXPENDITURES>'RE VENUES:  (Thousands of Della.-)
; OPERATING FY hi FY 89 FY 90

I rERSONAL SERVICES 1
travel 1
CONTRACTUAL 1
SUPPLIES
ECi.TSS.NT
LAND STRUCTURES
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TOTAL OPERATING
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TOTAL
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POSITIONS:

FULL-TIME
P.ART-TIME
TEMPORARY

ANALYSIS : (Attach aseparate page if necessary)

Prepared by: J"opt__FiUTIP.SQD Phone: 465-34 00__
Division : Land and Hater Management Qale . 2/1/83

Approved by Commissioner: o o > lc nn<»; 43 -D. -
Agency: J

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
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STATE OF ALASKA BILL VERSION :  SSHB 198
1988 LEGISLATIVE SESSION PUBLISH DATE:
FISCAL NOTE
REQUEST:
Revision Date: January 19, 1988 Agency Affected: Department of Law
Title :"An Act relating to permissive BRU: Prosecution

and nonpermissive use of land."”

Sponsor: Repr. Hoffman (by request) Components : Third Judicial District,
Requestor : House Judiciary Fourth Judicial District
EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 88 FY 89 FY 90 Fy 91 FY 92 FY 93
PERSONAL SERVICES 77.9 80.2 82.6 85.1 87.7
TRAVEL 14.4 14.8 15.2 15.7 16.2
CONTRACTUAL 8.4 8.7 9.0 9.3 9.6
SUPPLIES 9.0 6.2 6.4 6.6 6.8
EQUIPMENT 3.0 -0- -0- -0- -0-
LAND & STRUCTURES
GRANTS. CLAIMS 1
MISCELLANEOUS
TOTAL OPERATING 112.7 109.9 113.2 116.7 120.3

CAPITAL

REVENUE
FUNDING: (Thousands of Dollars)

GENERAL FUND 112.7 109.9 113.2 116.7 120.3

FEDERAL FUNDS

OTHER

TOTAL

POSITIONS:

FULL-TIME

PART-TIME 2 2 2 2 2

TEMPORARY

ANALYSIS :  (Attach a separate page if necessary)

Please see attached analysis.

Prepared by : Richard |. Pegues/Director

Division : Administrative /iervj/ces Date: January 19, 1988
v c{irach BElg SchadSTe" /

Approved by Commissioner:  Attorney Gener&X Date: January 19, 1788

Agency: Department of Law

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Reque: tor
Office of Management and Budget
Impacted Agency(ies) page. or



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. SSHB 198

Revisions made by the sponsor substitute changed certain of
the bill"s definitions, but the substitute did not make any substantive

changes to the original version of the bill. Consequently, the fiscal
impact on the Department of Law, noted in the department®s analysis of
April 6, 1987, remains the same. Because the bill would still
criminalize a wide range of conduct, which has traditionally been
tolerated by Alaska landowners, the bill®"s potential for <causing a
substantial increase in trespass prosecutions has not changed. Severe
budget reductions, both 1in FY 87 and FY 88, prevent the department from
attempting to assume this additional caseload with its reduced
workforce. If the bill becomes law, and fiscal note funds are not
approved, the department®s ability to enforce the law would be very

limited.
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. SSHB 198

ATTY 111 Bethel (PPT) ATTY 11l Fairbanks (PPT) Total
Personal Services 41. A 36.5 77.9
Travel 7.2 7.2 1A.A
Contractual A.2 A.2 8.A
Supplies A.5 A.5 9.0
Equipment 1.5 1.5 3.0
TOTAL 58.8 53.9 112.7

Costs beyond FY88 include a 3 percent annual inflation factor,
less one-time costs.
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No. of Positions Kangc/Slcp Uarg. Unit

Cushion Title
Attorney 111 1 22A PX
Time Status Staff Months Location Flection District
PPT 12 Fairbanks 19/20/21
Justification
type of Expenditure 2 Am03unt This part-time attorney position will be needed to
1 handle the increased number of trespass cases
Salary 28.122 growing out of the adoption of SSHB 198. Non-
Dencfils 8,383 permissive uses of privately owned land that would
Pfe.m'“mpay be criminalized, and that heretofore have been
Oilier . , WV V. tolerated by land owners, have the potential for
Tolal Personal Services v = 1 36,505 causing a large increase in these cases. Current
Travel 7,200 and projected budget cuts are forcing the depart-
Con”aC'lJaJ 4,200 ment to decline entire classes of misdemeaner
Commodities 4,500 cases. Additions at this new class of case
Equipment 1,500 require this new position. Allocation to the
Other Attorney 11l level is appropriate for attorneys
Tolal Cosl 53,905 who handle first degree misdemeanors.

Funding Source for Tolal Cosl

Federal Receipts 1002 \
G. F. Match 1003
General Fund 1004 53.905
GF Program Receipts 1005
Other
Agency Department of Law FY 89

Request For

URU Prosecution .
New Position Page | of

Component Fourth Judicial District Revised Dale  1/19/88



I'calliun Tillc
Tine SALs
PPT

Type of Expenditure
1

Salary
'Benefits
Premium Pay
Other
Total Personal Services

Travel
Contractual
Commodities
Equipment
Other

Total Cosl

Funding Source for Total Cosl

Ecdcral Receipts 1002
G. F. Match 1003
General Fund 100<1
GF Program Receipts 1005

Other

Request For
New Position

Attom&%ﬁ'l%ﬂs
12

82,310

9,077

Agency

mm

't

No of RP'ﬁons Rare/Siep DA Brg Ut PX
Locatian Hedtion District
Bethel 25

Justification

Amount

41,387
7,200
4,200

4,500
1,500

58,787

58,787

Department of Law
Prosecution

J
Third Judicial District ]

This part-time attorney position will be needed to
handle the increased” number of trespass cases
growing. out of the adoption of S3B 198. Non-
Béermlssw_e uses of privately owed land that would

criminalized, and that heretofore have been
tolerated by land owners, have the potential for
causing a large increase in these cases. Current
and projected budget cuts are forcm]g the depart-
ment to decline entire classes of misdemeaner
cases. Additions at this new class of case
require this new position. Allocation to the
Attorney 111 level is appropriate for attorneys
who handle first degree misdemeanors.

FY 89

Page 2 o 2
Revised Che  1/19/88



STATE OF ALASKA BELLVERSION: CSHB 198 (Jud.)

1988 LEGISLATIVE SESSION PUBLISH DATE:
FISCAL NOTE
REQUEST,; ]
Revision Date: April 14. 1988 Agency Affected: of Law

Title: "An Act relating to the permissive
and nonpermissive use of land."

Sponsor : Hnnsp .Turinpiary
Requestor: House Judiciary

BRU: .Prosecution

- Components :— All

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 88 FY 89 FY 90 FY 91 FY92 FY 93

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING -0- . -0- . -0- -0- -0.- . -9-

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERALFUND -0- -0- -0- -0- _0- _0-
FEDERAL FUNDS

OTHER

TOTAL

POSITIONS:

FULL-TIME -0- -0- -0- -0- -0- -0-
PART-"FIME

TEMPORARY

ANALYSIS : (Attach aseparate page if necessary)

The connittee substitute for HB 198 removed all of the references to the
criminal law and criminal penalties contained in the original version of
the bill. Consequently, there will not be a fiscal impact on the Depart—

ment of Law. /n , p o
fcUJLrf-
Prepared by:  Richard I. Peguef< Director Phone :it"513672 _
Division : Administrative Sorvices , Date: April 14. 1988
fauJLU. rL " /&*m/

Approved by Commissioner: Grace Berg Schaible, Atty. Gen. Date: April 14, 1988
Agency: Department of Law
Distribution (by preparer):

Legislative Finance

Legislative Sponsor

Requestor

Office of Management and Budget
Impacted Agency(ies) page —— of -1



STATE OF ALASKA L957 LEGISLATIVE SESSION

FISCAL NOTE
Bill Version : SSHB 198
REQUEST: Publish Date : _
Revision Date: ~ April 24. 1987 __ Agency Affected : Department of Lav
Title : "An Act relating to permissive BRU: Prosecution
and nonoennlsswe H e of land."
epr bV requeSt) Components : Third Judicial D istrict,
d Repr Fourth Judicial District

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 87 FY 88 FY 89 FY 90 FY 91 FY 92
PERSONAL SERVICES 72.6 74.8 77.0 79.3 81.7
TRAVEL 14.4 14.8 15.2 "lc.7 16.2
CONTRACTUAL 8.4 8.7 9.0 9.3 9.6
SUPPLIES 9.0 6.2 6.4 6.6 6.8
EQUIPMENT 3.0

LAND TRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING 107.4 104,5 107.6 110.9 114.3

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND 107.4 104.5 107.6 110.9 114.3
FEDERAL FUNDS

OTHER
TOTAL

POSITIONS:

FULL-TIME
PART-TIME 2 2 2 2 2
TEMPORARY 1

ANALYSIS : (Anach a separate page if necessary)

Please see attached analysis.

R a. LJL » . ?A_AUIN
Preparedby:  Richard 1. Pegues AlPirector Phone: 465-3672
Division : Administrative Services Date: ‘'April j

Aproedby Commissioner:  Grace 3ere Schaxble, Attv. Gen.  pate:  sprxi 247 1918777
Agency. tyDepartrnent of L a w i

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) page _ |-_ of
Senate Secretary




CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. SSIiB 198

~ Revisions macke the sponsor substitute changed certain _of
the bill's definitions, but the substitute did not meke any substantive
changes to the original version of the bill. Consequently, the fiscal
impact on the Department of Law, noted in the department’s analysis of
April 6, 1987, remains the same. Because the bill would™ still
criminalize a wide range of conduct, which has traditionally been
tolerated by Alaska landowners, the bill's potential for causing a
substantial “increase in trespass prosecutions has not changed. Severe
budget reductions, both in FY 87 and FY 88, prevent the department from
attempting to assume this additional caseload with 'its reduced
workforce. If the bill becomes law, and fiscal note funds are not
?pp_r?vgd, the department's ability to enforce the law would be very
Imited.

page 2 0Of



CONTINUATION

For Bill/Resolution No.

of FISCAL NOTE ANALYSIS
3B 198

AITY |l Bethel (PPT)  ATTY 111 Fairbanks (PPT) Total

Personal Services
Travel
Contractual
Supplies
Equipment

TOA

36.9
1.2
4.2
4.5
1.5

54.3

35.7
1.2
4.2
4.5
1.5

53.1

12.6
14.4
8.4
9.0
3.0
107.4

Costs beyond FY88 include a 3 percent annual inflation factor,

less one-time costs.

page
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Tosilion Title

Attorney 111
Time Status Staff Months
PPT 12
)
Type of Expenditure
1 2
Salary 28,128
Benefits 7,597
Premium Pay .
Other
Total Personal Services
Travel
Contractual
Commodities
Equipment
QOther
Total Cosl
Funding Source for Total Cost — —
Federal Receipts 1002
G. F. Match 1003
General Fund 10041
IA Receipts 1006
CIP Receipts 1061
Other
¢V -
Y O/0ogres
m . M&
| .2 X " e
Agency
Request For
. 1R

New Position
Component

No. of Posjtions Range/Step Hap,. Lnit
1 22A

Locgtion Flection District
Fairbanks 19/20/21
Justification

This part-time attorney position will be needed to

Am%“”' handle the increased” number of trespass cases
N growing. out of the adoption of SJIB 198. Non
R Bgrmlssw_e uses of privately oared land that would
oS criminalized, and that heretofore have been
. tolerated by land owners, have the potential for
causing a large increase in these cases. Current
35.725 and projected” budget cuts are forcmg the depart-
7.200 ment t0 decline “entire classes of misdemeanor
A.200 cases. Additions at this new class of case
A, 500 require this new position. Allocation to the
1.500 Attorney 111 level "is appropriate for attorneys
who handle first degree misdemeanors.
53,125
53,125
Department of Law FY 88
Prosecution e 1 of 2
Fourth Judicial District Revised Dale



Position Title No. or Positions Range/Step Barg. Unit
Attorney 111 1 22A PX
Time Status Staff Months Location Flection District
PPT 12 Bethel 25

Justification

Type of Expenditure® Amount This_part-time attorney position will he needed to
1 2 3 handle the increased” number of trespass cases
Salary 29076 ' growing out of the adoption of SSUB 19f. Non
ilencfil] 7.800 f'1 Bgrmlssn/_e uses of privately owed land that would
Premium Pay s Nt£. criminalized, and that heretofore have been
Other Vst tolerated by land owners, have the potential for
Total Personal Services .:Pg . .o T 36.876 causing a large increase in these cases. Current
Travel 7.200 and projected budget cuts arc forcing the depart-
Contractual 4,200 ment’ t0 decline “entire classes of misdeineaner
Commodities 4,500 cases. Additions at this rew class of case
Equipment 1500 require this new position. Allocation to the
Uther N Attorney 111 level is appropriate for attorneys
Tolal Cost 54,276 who handle first degree misdemeanors.
: VLT
Funding Source for Total Cost
Federal Receipts 1002
G. F. Match 1003
Genei >Fund 1004 -M-,276.
1-A Receipts 1006
CIP Receipts 1061
Oilier
¢|=
Agency Department of Law FY %

Request For:
New Position

BRU Prosecution

- o o Page 2 of 2
Third Judicial District

Component Revised Date



From:  Representative Lyman Hoffman

Sectional analysis of proposed technical changes to SSHB 198 for
a conmittee substitute.

Section 05.40.010, page 1, line 11 and line 17.

DELLI"E "Except as provided in AS uy.4p./yp"
AS 09.45.795 1is not an exception to the limitation stated on
Sec. 05.40.010.

Section 05.40.010, page 1, line 15 AFI°LK "warning of a"
ADD "unknown™

Section 05.40.010, page 1, lines 22, 23, 24.
DELETE "confer upon theindividual whouses the land for
recreational purposes the legal status of an
invitee or licensee to whom a duty of care is owed"

Refer to memorandum from Dick Bradley to Representative Lyman
Hoffman concerning the "Vebb"™ case.

Section 05.40.010, page 2, line 4 AFTER "warn against a"
ADD "known™

Section 09.45.795, page 3, line 19
ADD "land or a condition of aportion ofthe land that was
improved by a third party without the knowledge or
permission of the owner;
Since SSHB 198 defines ™"unimproved land” to includeimproved
land, this is an arkward result.

Section 09.45.795, page 3, line 21
' DELETE *property --—----———-—————-

ADD "land" .
Improves the language.

Section 09.45.795(b), page 3, line 25
DUK"i"i! ""whether tneland isimproved orunimproved"
Improves the language.

Section 09.45.795(c), page 3, lines 26 thru 29
DELLTE entirely.
Moved to Sec. 09.45.795(1).

Section 11.46.320, page 4, line 22, AiTLR "permission":
ADD "after having beenforbidden todo so by signs posted
under AS 11.46.350(b);"



From: Representative Lyman Hoffman

SUMMARY OF SECTION BY SECTION ANALYSIS - SSHB 198

Section 1.
To encourage private landowners to open their Jlands for
recreational use by the public. In exchange for opening private

lands to public use, landowners would be protected from
liability claims by recreational users.

Section 2.
Aihe" rrgner=\to go onto another person®s land to conduct
v'" geophysical “exploration is a valuable interest which should be
_ protected""by the law. The mineral explorer who goes onto
another person®"s land to gather geotechnical data or take
jmnera-L -resources®™wimhout permission from the Ilandowner is a

geotechnical trespasser!®

Section 3.

eAmends so the landowners are protected against liability suits
resulting from injuries caused by isolated and unknown
improvements which may be ON an individual®s land.

Section 4.

States that a [landowner is not liable to a trespasser for
damages for an injury received or wrongful death which occurs on
a landowner®s land whether it is improved or unimproved.

Section 5.

Outlines several forms of trespass which shall be considered
criminal in nature, and therefore, subject to criminal
prosecution.

Section 6.
Allows "notice"™ be given through the use of alternative forms of
posting.

Section /.
Frovideo specific requirements for posting private land.
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LEGISLATIVE AFFAIRS AGENCY

MEMO RANUDUM February 2, 1988
SUBJECT: Use of land

(CSSSHB 198 (Judiciary))
T0: Representative Lyman ffman
FROM: Richard A. Bradley

Legislative Counsel

I note a long standing problem with the bill though 1 may
not have commented on it before. The provisions of

Sec. 05.40.010(a) ("no duty to warn"™) seem in conflict with
Sec. 05.40.010(d) ("liability for a failure to warn"). It
seems that the logical basis for the liability of anowner
"for a wilful or malicious failure to guard or warn" will
probably result from the knowledge of a condition on the
land against which no warning was issued. While

Sec. 05.40.010(a) intends reasonably enough to avoid
liability for the owner who fails to warn when he is
ignorant of the condition, the situation of the owner who
knows and fails to warn, assuming proof is possible of that
fact, seems to raise entirely different considerations.

I again express my concern that whatever 1is intended by
Sec. 05.40.010(c), it is not expressed well.

Finally, the usage of "recreational purposes”™ and "without
compensation" in the same sections, taken together with the
definition at Sec. 05.40.010(g)(4) seems awkward. While |1
considered deleting "without compensation”™ throughout the
section and relying on the definition to supply that con—
cept, it seems that this is a case where a commonly under —
stood phrase 1is given an uncommon meaning and it seems
better to leave the phrases in the substantive sections as
they are. The logic of that is that the definition of
"recreational purposes”™ may be deleted; the definition is
awkward and artificial. Because of the elimination of the
definition, | have added "without compensation” to ."th (e)
and (F).

If 1 may be of further assistance, please advise.

RAB:bb
wkb2/7030
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM February 2, 1988

SUBJECT: Permissive and nonpermissive use of land
(CSSSHB 198 (Judiciary))

TO: Representative John Sund
Chairman
House Judiciary Committee

FROM: Richard A. Bradleyl
Legislative Counsel

John Hartle has asked for a new CS; it has been provided to
the committee.

I have added "unknown"™ in front of "dangerous condition™ 1in
Sec. 05.40.010(a). I have added "known"™ in front of
"dangerous condition” in Sec. 05.40.010(d). The subsections
then are consistent with one another and establish a
rational public policy.

I have advised Representative Hoffman that | believe that
Sec. 05.40.010(c) seems out of focus.

I believe that there is a policy implied in the bill that a
landowner should not be liable for a permissive recreational
use of owned land if the owner does not receive substantial
consideration, for the use. The consistent phrase "recrea-—
tional purposes without compensation”™ 1in Sec. 05.40.010
states this policy. Part of the problem is that the bill
then seems to make some exceptions to that policy that may
prove difficult to reconcile. Note Sec. 05.40.010(c) and

(9)(1).

I have not solved my reservations about Sec. 05.40.010(c).
If 1 may be of further assistance, please advise.

RAB :bb
wkb2/034
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LEGISLATIVE AFFAIRS AGENCY
MEMORANDUM January 23, 1988
SUBJECT: Use of land
[CSSSHB 198( ), 4/29/87]
TO: Representative Lyman Hoffman
FROM: Richard A. Bradley

Legislative Counsel

A point has come to ny attention of a somewhat technical
nature that AFN may wish to consider.

The bill (at page 1, line 23 and perhaps elsewhere) uses
some terminology that may be obsolete. | refer to the
phrase "invitee or licensee".

In Webb v. City and Borough of Sitka, 561 P.2d 731 (Alaska
1977) , the Alaska Supreme Court suggested that that termi-
nology and its implied legal results was obsolete.

We have decided to join the jurisdictions which have
rejected the difference between the common law
categories and no longer will predicate liability of a
landowner upon the status of the person entering upon
the land. We apply instead ordinary principles of neg-
ligence to govern the conduct of a landowner. The rule
that we adopt is this: A landowner or owner of other
property must act as a reasonable person in maintaining
his property in a reasonably safe condition in view of
all the circumstances, including the likelihood of
injury to others, the seriousness of the injury to
others, and the burden on the respective parties of
avoiding the risk. * * * [Webb, 561 P.2d at 733.]

As | say this, | recognize two things. The Webb case arose
in a common law context. Your bill establishes a statutory
framework and it is, | assume, the case that if the legisla-

ture establishes a statutory framework, the court will work
within that framework and accept the benchmarks of the



Representative Hoffman
Page 2
January 23, 1988

framework established by the legislature, even if it would
not otherwise prefer their use.

The other point goes back to what | believe | have suggested
before; that the courts may use these frameworks to achieve
what they consider "substantial justice", even if that
results in some technical damage to the law that the legis-
lature has enacted. Another way of saying this is simply
that the terminology of "licensee,” "invitee,"” and
"trespasser” is not that precise as applied to facts and
courts have in past applied the terms less than logically
and with an eye on the result sought in a ca>e. This result
reflects less than a perfect respect for the legislatively
established framework -- but is, | think, the reality.

You may wish to reconsider the particular usage and the
message of the Webb case.

I have included a copy of the case for your information.
If I may be of further assistance, please advise.

RAB:mkr
wkb1/094

Enclosure
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WEBB v. CITY AND BOROUGH OF SITKA AIaSka 731
Gle as, Alaska. 561 P-2d 731

ly, other considerations not present before
emerge at the age of majority. Possible
educational pursuits by the children which
before were not considerations might well
interest the father, and his participation in
financially assisting the child cannot be
ruled out

I am also troubled by the fact that to-
day’s holding has set up the presumption of
majority as a vehicle to cut off dependency
insofar as the children are concerned, but
has set up no corresponding presumption
for the wife. Perhaps statistical evidence
should be utilized in calculating the wife’s
chances of remarriage, and thus the loss of
her legal right to dependency. Such evi-
dence could then be utilized as a presump-
tion as rational, | believe, as the presump-
tion of majority operative against the chil-
dren.

Finally, to allow the presumption to be
adjusted upon a showing of the children of

evidence of circumstances indicating a
longer period of dependency or evidence
furnishing a basis for finding a continued
expectation of pecuniary contributions
beyond the age of majority

is to unfairly place on the children a burden
which cannot be realistically met. How
could a child of two years demonstrate the
intention of a deceased parent to financially
participate in an educational plan which is
to occur sixteen years later? What evi-
dence of circumstances could demonstrate
such an intention?

On the facts before us the ccurt has held
that the existence of a valid four-month
marriage conclusively demonstrates the de-
ceased's intentions to support his current
wife, yet the majority cuts off any expect-
ancy by his two children upon their reach-
ing the age of legal majority. Such an
apportionment of the deceased's estate to
his immediate family seems to me to be
justified nowhere in the record.'

I, Appellee herein received social security bene-
fits almost equal to those received by the chil-
dren. workmen's compensation benefits of

Dorothy E. WEBB, Appellant,
V.

CITY AND BOROUGH OF
SITKA, Appellee.

No. 2888.
Supreme Court of Alaska.

March 21, 1977.

Pedestrian sued city for injuries sus-
tained when she stubbed her toe in a crack
in sidewalk and fell. The Superior Court,
First Judicial District, Thomas E. Schulz, J.,
granted summary judgment for city and
pedestrian appealed. The Supreme Court,
Dimond, J. pro tern., held that court will no
longer predicate liability of landowner upon
the status of the person entering upon the
land; that landowner must act as a reason-
able person in maintaining his property in a
reasonable safe condition in view of all the
circumstances, including the likelihood of
injury to others, the seriousness of the inju-
ry, and the burden on the respective parties
of avoiding the risk; and that question of
fact existed as to whether there was negli-
gence either on part of city or on part of
pedestrian.

Reversed a'nd remanded.

1. Negligence c=>28

The common-law classifications of tres-
passers, licensees and invitees will no longer
be applied in determining liability of a land-
owner; ordinary principles of negligence
govern the conduct of a landowner.

2. Negligence c=28

Landowner or owner of other property
must act as a reasonable person in main-
taining his property in a reasonably safe

$13,795 which must likely be repaid, a cash
advance of $35,000, and final payments of
$130,349.
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condition in view of all the circumstances,
including the likelihood of injury to others,
the seriousness of the injury, and the bur-
den on tht respective parties of avoiuirg
the risk.

3. Municipal Corporations «=»763(1)

The status of pedestrian while using
city’s sidewalks is not solely determinative
of the city’s duty of care.

4. Judgment ®=185(2)

On motion for summary judgment all
inferences from the underlying facts must
be viewed in the light most favorable to the
party opposing the motion.

5. Judgment «>180

Issues of negligence are generally not
susceptible to summary determination, but
should be resolved by trial in the ordinary
manner.

6. Judgment e=»181(33)

Issue of fact existed as to whether
there was negligence either on part of pe-
destrian who stubbed her toe in crack in
sidewalk and fell or on part of city in
maintaining the sidewalk, precluding sum-
mary judgment fob city.

7. Jury <3=25(2)
Plaintiff could rely on defendant's de-
mand for jury trial of personal injury ac-

tion. Rules of Civil Procedure, rule 38(b,

d’

William H. Babcock, Sitka, for appellant.

Jan Van Dort, Faulkner, Banfield, Doo-

gan & Holmes, Juneau, for appellee.
I

Before BOOCHEVER, Chief Justice, RA-
BINOWITZ, CONNOR and BURKE, Jus-
tices, and DIMOND, Justice Pro Tern.

1. In the area where Mrs. Webb fell, there were
two large cracks about four feet apart, each
running the full width of the sidewalk. The
cracks were each three to four inches wide at
their maximum width and one to one and one-
half inches deep. The edge of the sidewalk on
one side of at least one ot the cracks was about
one inch above the edge on the other side of
the crack.

5L PACIFIC REPORTER, 2d SERIES

DIMOND, Justice Pro Tern.

Dorothy Webb suffered a broken hip
when she stubbed her toe in a crack in a
Sitka sidewalk and fell to the concrete sur-
face.l She brought this action for damages
against the City & Borough of Sitka (here-
after called the City) on the theory that the
City had negligently failed to remedy a
dai.gerous condition of the sidewalk. The
superior court granted the City’s motion for
summary judgment, holding that there was
no liability on the part of the City. Mrs.
Webb has appealed.

The court, in its memorandum decision,
and the parties in their briefs, refer to the
status of Mrs. Webb as a licensee or invitee
as bearing on the degree of care to be
exercised by the City and its resulting lia-
bility or non-liability for Mrs. Webb’ inju-
ry. This is understandable because in some
of our past decisions we have followed the
views expressed in the Restatement of
Torts, which are reflective of the common
law.2 In some of those cases we have fol-
lowed the Restatement of Torts in deter-
mining the various degrees of care which an
occupier, possessor or owner of land must
exercise toward a person coming o' the
land, and we have looked to whether ,ie is a
trespasser, licensee or invitee.3

[1] Upon re-examining
these decisions, we have reached the conclu-
sion that the subtleties and refinements of
the rigid common law classifications of tres-
passers, licensees and invitees adds confu-
sion to the law and is no longer desirable in
modern times. This conclusion was reached
by the Supreme Court of the United States
approximately 18 years ago, when it was
held that the law of admiralty would not

recognize the same distinctions between an

2. Sloan v. Atlantic Richfield Co., 552 P.2d 157,
160 (Alaska 1976).

3. Kremer v. Carr's Food Center, Inc.. 462 P.2d
747 (Alaska 1969); Chupach Elec. Assn. v.
Lewis, 453 P.2d 345, 346-19 (Alaska 1969);
McKean v. Hammond. 445 P.2d 679 (Alaska
1968); Correa v. Stephens, 429 P.2d 254. 258
(Alaska 1967).

the basis /V



xen hip The distinctions which the common law guard of this movement have been the Su-
ick in a draws between licensee and invitee were preme Courts of California, Hawaii and Col-
eete sur- inherited from a culture deeply rooted to orado, which have decisively rejected the
lamages the land, a culture which traced many of differences between the common law cate-
a (here- its standards to a heritage of feudalism.. gories7 Other courts have followed this
that the In an effort to do justice in an industrial- trend in more recent times.38
medy a ized urban society, with its complex eco- [2] We have decided to join the jurisdic-
lk. The nomic and individual relationships, mod-  tjons which have rejected the difference
)tion for ern common-law courts have found it petween the common law categories and no
iere was necessary to formulate increasingly sub- onger will predicate liability of a landown-
y. Mrs. tle verbal refinements, to create subclas- er ypon the status of the person entering
sifications among traditional common-law  ypon the land. We apply instead ordinary
decision, categories, and to delineate fine grada- principles of negligence to govern the con-
f to the etions in the standards of care which the duct of a landowner. The rule that we
rinvitee landowner owes to each. Yet even with-  adopt is this: A landowner or owner of
o be in a single jurisdiction, the classifications  other property must act as a reasonable
teing lia- and subclassifications bred by the COM-  person in maintaining his property in a
b's inju- mon _Iaw have PFO(.’U?Ed _COﬂfUSlon and  reasonably safe condition in view of all the
o come conflict. As new distinctions have been  cjrcumstances, including the likelihood of
wed the spawned, older ones have be-come 0b- injury to others, the seriousness of the inju-
nent of scured. Through this semantic morass ry and the burden on the respective parties
the common law ha3 moved, unevenly of avoiding the risk.8 We adopt this rule in
common and with hesitation, towards “imposing recognition of the fact that
lave fol- on owners and occupiers a single duty of The common law is not a rigid and
n (.1eter- reasonable care in all the circumstances.” arbitrary code, crystallized and immuta-
-nvdhlcmhuasnt [footnotes omitted] 4 ble. Rather it is flexible and adapts it-
on the In more recent years, there has been a self to changing conditions. After all,
rhe i3 a significant modern trend to abolish the clas- the common law “is but the accumulated
sical distinctions between trespasser, licen- expressions of the various judicial tribu-
see and invitee as the controlling factor in nals in their efforts to ascertain what is
asis for determining the scope and extent of the right and just between individuals with
e conclu- duty of care owed by landowners5 to per- respect to private disputes." W hat may
nents of sons entering upon the land.6 As Chief be considered a just disposition of a dis-
i of tres- 4. Kermarec v. Transatlantique, 358 U.S. 625, . Smith v. .-Irbaugh's Restaurant, Inc.. supra n.
s confu- 630-31. 79 S.Ct. 406. 410. 3 L.Ed.2d 550. 554- 11 See 32 A.L.R.3d 508, 520-21 (1970) 2nd
irable in 55 (1959). October 1976 Supplement. Supples v. Canadi-
an Nat/. R.R. Co.. 53 A.D.2d 1017, 336 N.Y.
reached 5. We use the term "landowner" as encompass- S,2d 489. 490 (1976); Mariorenzi v. Joseph Di-
d States ing also occupiers and possessors of land. See Ponte. Inc.. 114 R.l. 294. 333 A.2d 127 (1975).
i it was Chief judge Bazelon's opinion in Smith v. Ar-
mid not baugh's Restaurant, Inc.. 152 U.S.App.D.C. 86, 9, This is the rule or test announced by the
ween an 469 F.2d 97. 99, n. 5 (1972). Court of Appeals lor the Dist. of Columbia in
Smith v. Arbaugh's Restaurant. Inc.. 152 U.S.
Pod 157. 6 Annot., 32 A.L.R.3d 508. 520-21 (1970). App.D.C. 86. 469 F.2d 97, 100 (1972).
i In essence we have followed this rule, without
7. Smith v. Arbaugh's Restaurant. Inc.. 152 U.S. extensive discussion, in holding that the State
462 P.2d égg?zgwlggd ‘tlsgclr:].rzi(sjtizr? Glgocgt 2(111 1(33727)0 of Alaska has a duty to exercise reasonable
Assn. v Cal.Rptr. 97. 44'3 P 2d 561‘ (1968)'. Pickar’d w care to mainta}ip slate highways in a reason-
;2 1969); - ' ably safe condition. State v. Abbott. 498 P.2d
. (Alaska City and County of_Honqlqu. 51 Haw. 134. 452 712. 725 (Alaska 1972).
254, 258 P.2d 445 (1969); Mile High Fence Co. v. Ratio-

ft:

V.C. :

WEBB v. CITY AND BOROUGH OF SITKA

Alaska 733

Citeis, Alaska, 361 P27d731

invitee and licensee as does the common
law. The court stated:

vich. 175 Colo. 537. 489 P.2d 308 (1971).

Judge Bazelon of the District of Columbia
Court of Appeals has stated, at the van-
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pute at one stage of history may not be
the same at another stage, considering
changing social, economic and other con-
ditions of society, [footnote omitted] 10

The reasons given by the courts for aboli-
tion of the trespasser-licensee-invitee dis-
tinctions are persuasive. In the words of
Chief Judge Bazelon, for example:

It is the genius of the common law that it

recognizes changes in our social, econom-

ic, and moral life. Legal classifications
such as trespasser and licensee are judi-
cial creations which should be cast aside
when they are no longer useful as con-
trolling tools for the jury. The principle
of scare decisis was not meant to keep a
stranglehold on developments which are
responsive ir new values, experiences,
and circumstances. In our opinion, the
time has come to put an end to our total
reliance on these common law labels and
to allow the finder of fact to focus on
whether the landowner has exercised
"reasonable care under all the circum-
stances.” That standard contains the
flexibility necessary to allow the jury to
take account of the infinite variety of
fact situations which affect the foresee-
ability of presence and injury, and the
balance of values which determines the
allocation of the costs and risks of human
injury, [footnotes omitted] 1

[3] In applying to this case the rule we

adopt, we are not holding that the City, as
landowner, is now an insurer ofits property
or that it must endure unreasonable bur-
dens to maintain its property. What we do
hold is that the status of Mrs. Webb, while
using the City’s sidewalks, is not solely de-
terminative of the City’s duty of care owed
to her. We recognize, of course, ti.ut the
circumstances of Mrs. Webb’s presence on
10. State v. Afi/iTis, 555 P.2d 1216, 1223 (Alaska

1976) (dissenting opinion of Chief Justice Boo-

chever. quoting from Howarth e. Pfeifer. -143
P.2d 39. 44 (Alaska 1968).

11. Smith v. Arbaugh's Restaurant. Inc.. supra
n. 8 at 105.

12. Id., at 105-06.

13. Inits brief on appeal the City suggests that
"it is reasonable to conclude that the word ‘air
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the City’s property have some relation to
the question of the City’s liability. This is
so because the foreseeability of her pres-
ence determines in part (a) the likelihood of
injury to her, and (b) the extent to which
the City must take action or the interest it
must sacrifice tc avoid the risk of injury to
one such as Mrs. Webb.12

Although the trial court in this case re-
ferred to Mrs. Webb as a "licensee”, it did
adopt in essence the rule we state in this
case by holding that the City’s duty was to
exercise reasonable care to maintain its
sidewalks in a reasonably safe condition for
travel. It also held that “there is no af-
firmative duty to repair [all] 13 cracks or
other conditions in municipal sidewalks, and
that there was no evidence that the condi-
tion of the sidewalk where Mrs. Webb fell
and was injured made it unreasonably safe
[sic] for travel.” On this basis, the superior
court granted the City’s motion for summa-
ry judgment.

[4] From considering Mrs. Webb’s an-

interrogatories, and
it appears that the

swers to the City’s
from her deposition,
salient iacts as to the condition of the side-
walk and Mrs. Webb’s injury are largely
undisputed. But there is still left the pri-
mary issue of whether the City had main-
tained the sidewalk in a reasonably safe
condition in view of all the circumstances,
including the likelihood of injury to others,
the seriousness of the injury, and the bur-
den of avoiding the risk. In determining
that issue, the general rule is that on a
motion for summary judgment all inferenc-
es from the underlying facts must lie
viewed in the light most favorable to the
party opposing the motion—in this ease,
Mrs. Webb."

was accidentally omitted when the memoran-
dum of decision was typed."

14. McKean v. llammord, 445 P.2d 679, 6S2
(Alaska 1968); Gross . Southern Ry. Co., 414
F.2d 292. 297 (5th Cir. 1969): United States e.
Diebold. Inc., 369 U.F. 654. 655. 82 S.Cl. 993. 8
L.Ed.2d 176. 177 (1962).



WEBB v. CITY AND BOHOUGH OF SITKA

Alaska 735

ate u. Alaska, 561P.2d 731

In addition to the issue of the City's
negligence under the rule adopted here, it is
conceivable that if negligence is found on
the part of the City, there would remain the
issue of whether Mrs. Webb herself was
negligent, and if so, to what degree her lack
of care contributed to her injuries under the
doctrine of comparative negligence, which
we recently adopted in Alaska.l5

[5] As a general rule,
gence are generally not susceptible to sum-
mary determination, but should be resolved
by trial in the ordinary manner.10 The rea-
son for this rule is:

[Bjecause of the elusive nature of the

concept of negligence, the determination

of the existence of which requires the
forming of a judgment as to the reasona-
bleness of the conduct of the parties in
the light of all the circumstances of the
case. If reasonable minds could draw
different inferences and reach different
conclusions from the facts the issue must

15. Kaatz v. State. 540 P.2d 1037 (Alaska 1975).
See also Butaud v. Suburban Marine & Sport-
ing Goods. Inc., 555 P.2d 42 (Alaska 1976).

16. McKean v. Hammond, 445 P.2d 679, 682
(Alaska 1968); Lillegraven v. Tengs, 375 P.2d
139, 142 (Alaska 1962); 6 Pt. 2 Moore's Federal
Practice § 56.17 at 56-946 (1976). There are a
growing number of exceptions to this general
rule, 6 Pt. 2 Moore's Federal Practice, id.,, at
56-948-51. but we do not believe this case
presents such an exception.

17. Gross v. Southern Rv. Co., 414 F.2d 292, 297
(5th Cir. 1969), quoting from Harvey v. Great
Atlantic & Pacific Tea Co., 388 F.2d 123. 125
(5th Cir. 1968).

18. The "reasonable minds could differ" test is
that which we apply under Civil Rule 50 on
motions for a directed verdict or for judgment
not withstanding the verdict. National Bank of
Alaska v. McHugh, 416 P.2d 239. 242 (Alaska
1966); Poulin v. Zartman, 542 P.2d 251. 273
(Alaska 1975). See also 10 Wright and Miller.
Federal Practice and Procedure § 2713 (1973).

issues of negli-

be reserved for  trial. (citations
omitted) 17
[6,7] We believe that reasonable minds

could differ on
there was negligence in this case, either on
the part of the City or on the part of Mrs.
Webb, or both.18 Therefore, these issues
should be presented to a jury for determi-
nation, rather than being disposed of on a
motion for summary judgment.19

the question of whether

The judgment is reversed and the case is
remanded for further proceedings not in-
consistent with the views expressed in this
opinion.

REVERSED and REMANDED.

ERWIN, J., not participating.

10 1 KEKOERIGHID

The City argues mat it is entitled to summary
judgment because Mrs. Webb did not produce
c.ny admissible evidence which controverted
the evidence relied upon by the City in support
of its motion for summary judgment. Our re-
sponse to this is. as we have stated, that based
on Mrs. Webb's answers to the City's interrog-
atories and upon her deposition which was
taken by the City, issues of fact are raised
which should be tried and not disposed of by
summary judgment. It makes no difference
whether such issues of fact appear from mate-
rial presented by the City or by Mrs. Webb.

19. Mrs. Webb did not demand a [rial by jury as
she might have done under Civil Rule 38(b).
But the City did demand "a jury trial of all
issues which may be tried by a jury in this
action". This demand may be relied upon by
Mrs. Webb, since Civil Rule 38(d) provides in
part that "A demand for trial by jury made as
herein provided may not be withdrawn without
the consent of the parties". See 5 Moore's
Federal Practice § 38.45 at 344.1-3 (1976).
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SUBJECT: Use of land

(SSHB 198)
TO: Representative Lymap”Hoffman
FROM: Richard A. Bradley

Legislative Counse

Bob Herron has asked that we comment on suggested changes to
SSHB 198 offered by the Alaska Railroad Corporation. Bob
has also provided me with a copy also uf ARRC's
justification for the changes.

I will offer my comments with reference to the sections of
SSHB 198.

Sec. 05.40.010(a). The ARRC proposal deletes the reference
to AS 09.45.79b. They suggest that the provision be deleted
because "AS 09.45.795 is not, in fact, an exception to the
limitation stated™ in Sec. 05.40.010. The point seems
valid; the two provisions do, on the other hand, address
similar concepts and it is, | believe, inevitable that they
will be construed together, whether or not the introductory
material is included.

ARRC suggests that "for recreational purposes” be deleted
twice in the subsection. They suggest that the deletion
solves liability problems. | see no problem with its
deletion; it seems fair to note that the actual use, if not
recreational, should not create problems for a landowner
intending to permit that use.

Finally, the last phrase added, a suggestion that this
chapter repeals and replaces the common law, is interesting.
I am concerned, however, that the chapter may not, in fact,
completely "replace"” all the understandings that are
addressed in the common law of the recreational use of land.
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If I am correct that the issues addressed in the common law
are not completely replaced, then it is at least awkward and
probably misleading to include that statement. | would not
include it.

Sec. 05.40.010(b). My comments regarding the reference to
AS 09.45.795, above, also apply here.

Nothing is added, in context, by the "directly or
indirectly” or the "thereby" and | would not add them.

The suggested change from "individual” to "person" may have
some policy goal. As a matter of drafting style, we prefer
to use "individual” when everyone contemplated by the
section will be a natural person (as opposed to artificial
persons like corporations, associations, etc.). When |
drafted this provision, that was my expectation. If | was
incorrect, the language may be changed.

In the suggested change to (b)(2), | world not make any of
the changes suggested: (1) "such" is not good usage and we
generally avoid its use; (2) the question of "individual"
vs. "person" should be consistent with your earlier
determination; (3) "for recreational purposes” may be
desirable to limit the application of the section on the
assumption that if some other purpose is involved, then

AS 09.45.795 may be implicated.

In the suggested change to (b)(3), the "assume
responsibility for" phrase adds nothing new. The
substitution of "that person” for "the owner" makes the
language less clear. | recommend against each suggestion.

Sec. 05.40.010(c). ARRC suggests the deletion of this
subsection. | believe that | may have expressed some
reservations about this section, in part because | am not
sure that the language of the section clearly expresses its
purpose. The ARRC commentary fails to offer a reason for
its deletion. In the circumstances, | have no insights to
offer on the suggestion.

Sec. 05.40.010(d). ARRC suggests two changes: The first
would require that the owner s failure to guard or warn
about the dangerous condition be both "willful and
malicious™, in place of the earlier "willful or malicious".
I have no preference though | believe that the new test will
be difficult to meet and may, from a public policy
perspective, be unreasonable.
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The second change seems internally inconsistent and, as
stated, | suggest that it not be added. On the other hand,
the ARRC suggestion may be that the section not limit the
liability of an owner when the owner receives "valuable"
compensation (as opposed to the nonvaluable compensation
suggested in Sec. 05.40.010(g)(1)), that is, an owner who
receives real compensation for the use of the land owes a
higher duty to protect and warn and would, therefore, more
reasonably be held liable for a failure in this area. This
latter concept would not be unreasonable; it is not,
however, what the ARRC suggested section says.

Sec. 05.40.010(e). It may be that the addition here of
"without compensation" is intended to substitute for the

deletion of Sec 05.40.010(c). | wonder whether it is
desirable to add the concept of "to the public”; the user
will logically be a third party or a stranger to the owner.

At that point, the "public" seems an imprecise (and new)
concept.

Sec. 05.40.010(f). The changes seem to be nonsubstantive.
At the same time, | again note that the addition of "with or
without permission” adds nothing; if permission is
irrelevant, the phrase may be deleted without loss.

Sec. 05.40.010(g)(1). | have several observations. The
"administrative fee" suggested seems included within the
concept of "processing or application fee" already in the
section. It is unwise to suggest a particular purpose for
an administrative fee; the danger is that the purpose
expressed might be construed to be the only purpose
permitted.

And, if | understand the purpose of the reference to a
"lease entered into between an owner and the state, a
municipality of the state, or a public corporation of the
state”, | believe that it should be handled differently.

The section does not seem to address the situation where the
state, a municipality of the state, or a public corporation
enters into a lease with an owner to make land available for
recreational purposes. While it may be appropriate for the
legislature to conclude that the state owes no duty of care
to recreational users of land when it affirmatively leases
land to make it available for recreational purposes, | do
not believe that this public policy should be expressed in a
definitions section.
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On the other hand, there is a difference when the state

leases land for a particular purpose--as compared to a

situation where the owner simply permits use without any
promises that the land is suited to specified uses.

Depending on your views, you may wish to suggest that ARRC
recast its suggestion.

Sec. 05.40.010(g)(2). The bill does not seem to have been
intended to address the problems of public owners of land;
whether it solves those problems seems unclear. It seems
that a "bridge" is a "structure" and thus that change is
unnecessary.

Sec. 05.40.010(g)(4). Initially, 1 note that the
amendments suggested do not track SSHB 198; in my view, the
generic approach followed in that subsection is always
better than the laundry list suggested by ARRC. The "but is
not limited to" phrase following "includes" is typically
unnecessary and not used in legislative drafting. The
extent of the examples to be offered is usually subjective;
those offered are neither objectionable nor necessary. The
better choice is to use the format found in SSHB 198.

Sec. 05.40.020(a). In my view the "either directly or
indirectly” phrase is unnecessary, The phrase added at the
end of the subsection is unnecessary because it is clear as
a matter of adverse possession law that an adverse
possession claim cannot result from a permitted use.

Sec. 05.40.020Kb). The suggested changes are lawyer-talk
and add nothing to the meaning of the section.

Sec. 09.45.730. No changes suggested.

Sec. 09.45.795. In Sec. 05.40.010(a), above, the ARRC
suggested the elimination of the reference to AS 09.45.795;
| am somewhat persuaded of the correctness oi their
suggestion, but | wonder whether the cross rererence here is
any more necessary. As a matter of style, | would prefer
not to use terms in AS 09 that rely on definitions contained
within AS 05; if the terms require definition, then they
should be defined in AS 09. | would not add "with or
without permission”; if permission is in fact irrelevant, as
| agree, then a reference to the concept need not be added.
The material added after the "or" in (1) adds ideas found in
SSHB 198 at Se:. 09.45.795(c); the change is reasonable
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since SSHB 198 defines "unimproved land"” to include improved
land, an awkward result. The change in (2) is an
improvement.

Sec. 0S§.45.795(b) . As suggested above, | would not use
definitions from a different title. The suggestion that
"whether the land is improved or unimproved"” be deleted is a
good one.

Sec. 09.45.795(c). The suggestion is that it be deleted;
the material has been moved Sec. 09.45.795(1). The
suggestion is reasonable.

Sec. 11.46.320(c)(2). We do not use the term "political
subdivision of the state" but rather, if that is what is
intended, "municipality of the state". Whatever the
structure of ARRC or, for that matter, the University of
Alaska, they should be included within the term "state" or
"agency Of the state."” It makes much more sense to expect
ARRC to be included when an instruction is given to an
agency of the state than the opposite, where they are not
included unless the legislature specifically includes them.
If you wish to add a definitions section to that effect,
that would be certainly solve the problem;| believethat
the term "public corporation” 1is ambiguousand should be
avoided.

One solution is to delete (c)(2) and rely on (c)(1) to cover

the situation; | do not understand the need for both of
them.

Sec. 11.46.320(c)(10). | believe | have addressed the
"included but not limited to" usage above; | would make no

changes to (c)(10).
Sec. 11.46.350(b). No change suggested.
Sec. 11.46.350(c). No change suggested.

RAB:bb
WKB1/077
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S ection by Section Analysis

This legislation is designed tr provide landowners withbetter regulations regarding the use

and management of privately owned lands.

Section 1
Section 1 adds a new chapter to Title 5 which addresses recreational use of private land.

The fvrpose of this amendment is to encourage private landowners to open their lands to
recre .tional wuse by the public. |In exchange for opening private lands to public use,
land Avners would be protected from liability claims by recreational users.

Under the proposed statute, except as otherwise provided in the Act, a landowner will owe
no duty of care to keep the land safe for entry or wuse by othersfor recreational
purposes.* Nor will a landowner be required to warn persons using tine land of a dangerous

condition, wuse, structure or activity on the land, so long as the wuse is recreational in
character. Furthermore, under the Act, an owner who directly or indirectly invites a person
to use his property for recreational purposes doesn't extend any assurance of safety, confer
legal status as a licensee or invitee, or assume responsibility for any injury to users caused
by other recreational users. The Act, thereby, places invitees, licensees, and trespassers on
the same footing if they are recreational users. Should an individual file suit against a
landowner, it eliminates the need for an inquiry into the owner's consent or lack thereof.

The Act does, however, limit a landowner's liability in two specific cases. First of all, it
does not limit a landowner's liability for a willful or-malicious failure to guard against a
dangerous condition, structure, or activity. This duty 1is analogous to the minimal standard

of care owed to trespassers at common law.” In addition, the immunity of the statute does
not apply to the landowner who charges for the recreational use of his land, excluding from
this exception lease fees paid by the state and a municipal government or business. This
exception preserves the common-law duty of the landowner when he has an economic interest

in the presence of another.”

However, the A'ct does not relieve an individual using the Iland for recreation from an
obligation to exercise care in relation to his use of theland and activities on the land.
Recreational users will be liable for any damage to the property they cause during use of
the property. The Act applies to an owner of land leased to the state, wunless otherwise

provided in writing.

The over-all effect of the Act, in summary, is to relieve an owner of land of any duty of
care to persons using it for recreational purposes, unless he charges for use of the land, or
his acts are willful or malicious. The implementation of the Act should encourage private
landowners to open their land to the public for recreational use.

Presently, forty-tnree states, excluding Alaska, Nevada, Arizona, Rhode Island, Missouri and
Mississippi have adopted laws which limit the liability of landowners whose lands are used by
the public for recreational purposes such as hunting, fishing and sightseeing.” States have
adopted these statutes to encourage landowners to open their lands to the public for

recreational use. In exchange for opening their land, the private landowner's liability is
then limited. Theserecreational use statutes represent a reverse in the trend toward
extending land owner liability. These laws are based upon aspecial public policy directec

toward a limited classification of users.® These statutes usually represent a tradeoff whereb)
the landowner is relieved of certain tort liabilities when he gratuitously allows the public tc
use his land fci recreational purposes. Statutes of this kind, including those not based on

1-



the Model Act, have been held constitutional against equal protection challenges as rationally
related to the valid state purpose of opening private lands for use by the public.2

Until the adoption of recreational use statutes, the tort liability of owners and occupiers of
land has traditionally been based on common law doctrines. The courts have typically adhered
to common law rules which recognize that a landowner owes a certain duty of care towards
those entering upon his property as an entrant or invitee.” However, in most instances, it
has been recognized that a landowner owes trespassers or licensees the duty to merely
refrain from willfully or wantonly injuring them, with the least duty ol care being owed to
a trespasser.”

The model recreational use act and subsequent recreational use acts have dramatically altered

the common law principles regarding liability. Under these acts, except when there is
consideration, owners may remain silent and allow even known hazards to persist without
incurring liability for resultant injuries to recreational wusers, regardless of the wusers'
classification under common law. The law shifts the burden of liability for injuries from

the landowner to the recreational user.111 Although this principle may seem contrary to
common law, the courts have upheld the various recreational use laws because the public
benefit of encouraging free use of the land far outweighs the increased'cost of injuries to

negligent recreationalists. **

Recreational use statutes have been enacted to increase the amount of land available for
public recreation activities. In order to accomplish this, the legislatures created a "quid pro
quo," whereby a landowner receives immunity from lawsuits due to his negligence in return
for opening his land to the public. Alabama's preamble expresses the intent in creating these

statutes by stating:

"It is hereby declared that there is a need for outdoor recreational areas in this
state which are open for public use and enjoyment; that the use and maintenance
of these areas will provide beauty and openness for the benefit of the public and
also assist in preserving the health, safety and welfare of the population; that it
is in the public interest to encourage owners of land to make such areas available
to the public by Ilimiting such owner's liability towards persons entering therein

for such purposes; (emphasis added) that such limitations in liability would
encourage owners of land to allow non-commercial public recreational use of land
which would not otherwise be open to the public, thereby reducing state

expenditures needed to provide such areas."12

Without <certain legal protection against liability claims, it 1is wunreasonable to expect a
private landowner to open his land to public use. This-is especially true in Alaska where
much of the land is isolated, in a natural state and so remote it cannot be carefully policed

by the landowner.

There is concern that the proposed legislation removes a landowner from total legal
responsibility to a person entering onto his land for recreational uses. This, however, is
not the case because Section (d) states, "This section does not Ilimit the liability of an
owner of land for a wilful or malicious failure to guard or warn against a dangerous
condition, use, structure or activity." (emphasis added). Twenty-two other statutes contain

the same exclusion, »~ and most others have similar provisons.1”

Although AS 09.45.795 provides liability protection against injuries received on unimproved
land, the recreational wuse act amendment takes the law a step further. The Iliability
protection a landowner receives would now extend to ar®_ private land so long as it is open
to public recreational use and the landowner receives no valuable consideration for use of the
land. This language would, therefore, remove some of the burden now placed on a landowner



to warn persons entering upon his land of any hidden dangers 'f which he isaware, Moloso
v. State, 644 P .2d 205 (Alaska 1982), or possibly including the Ilikelihood of being eaten
by an unruly bear or other ferocious beast, Carlson v. State, 598 p.2d 969 (Alaska

1979).

The amendment as proposed is not contrary to case law which supports the premise that
recreational use statutes should be applicable to rural areas where land 1is in its natural,
undeveloped statel-1 or the statutes are only applicable to land notsusceptible to
policing.A landowner in an wurban setting cannot wuse the Recreational Use Act as a
defense should someone be injured in his backyard.

Section 05.40.010(c) is a clarification of what can be considered compensation for the
purpose of this act. Although other recreational use acts leave the meaning of compensation
ambiguous by wusing language such as for a "charge" or "consideration"12 it is important to
remove any ambiguities regarding the definition of "compensation” for the purposes of this
act. A landowner should not have to be responsible for the actions of a lessee. In this
situation, the lessee, not the landowner, will be the party liable for any damages resulting
from an injury or wrongful death of a user of the leased premises.

The language in AS 05.40.020 is standard language included in the recreational use
acts.18 It is necessary to protect a landowner's ownership rights in the land. Without such
language, it is possible that over a period of time the public would acquire a prescriptive
easement to use a particular piece of land for recreational purposes in perpetuity. This
language prevents such an action from occurring.

Section 2.

Section 2 amends AS 09.45.730 by adding a new subsection which recognizes the right to go
onto another person's land to conduct geophysical exploration is a valuable interest which
should be protected by the law. Tne mineral explorer who goes onto another person's land to
gather geotechnical data or take mineral resources without permission from the landowner is
a geophysical trespasser.1” This type of trespass activity is becoming more common in
Alaska. It is believed that a law such as this will help deter any illegal resource exploration
or taking of mineral resources.

1
The courts have recognized a landowner's right of recovery against a geophysical explorer

who enters upon land without authority and conducts a geophysical survey.2® Damages have
been awarded to a landowner for geophysical trespass based on actual surface damages,21 on
loss of the exploration right, 22 and on loss of the leasing value.2}

An adequate remedy is required to compensate the landowner for the loss of prospective
advantage suffered in a particular case. When the interference results in a pecuniary loss,
the landowner should be allowed legal redress if (lI) the explorer intentionally proceeds with
a geophysical survey of the plaintiff's land without authorization, and (2) an actual

exploration of the property is conducted.

In the case of a geophysical trespass, physical harm to the property is only of minor
consequence. Physical damages can be avoided by the use of modern surveying methods that
cause little or no physical damage to the land. The greatest concern of landowners is not
damage to land, but their loss of prospective economic advantages. A landowner's major
losses are those resulting from the misappropriation of information regarding the mineral
estate. A landowner is deprived of a valuable exploration right, and if the survey tends to
demonstrate that the land is valueless for mineral development, a landowner may be denied
the opportunity to lease or sell his rights to the mineral estate.2”



Usually when the public knows a surreptitious survey has taken place, speculative value of
the land is affected whether or not information concerning the results is made public. For
example, if the explorer takes no action after the survey has been conducted, unfavorable
data will be presumed, causing the same effect as drilling a dry hole.25 |n Humble Oil &
Refining Co. v Kishi, the landmark case on destruction of speculative value.”™ the court
held that a trespasser who entered and drilled a dry hole was liable to the property owner
for the destruction of the speculative value of the land.Whether the destruction of

speculative value is caused by the drilling of a dry hole or by a geophysical survey, the
landowner has been harmed.2' Conversely, should the survey yield positive results which tend
to demonstrate that <certain land has a high propensity to produce a mineral resource,
nondisclosure problems may arise in future negotiations between the explorer and landowner.

The following types of damages2” have been suggested, dependent upon the particular facts
and circumstances and the bona fide intent of the defendant: (1) the value of the right to
enter on the land for the survey; (2) the loss of speculative value by reason of unfavorable
publicity resulting from the survey; (3) the value to the trespasser of the information the
operator obtained by the geophysical trespass; and (4) a form of punitive damages when the
trespass is in bad faith. It has been held that a landowner may be awarded at least nominal
damages for unauthorized geophysical exploration; however he is not limited to such a small
remedy.29 Other cases have conclusively established that compensatory damages are available
to redress any injuries that were proximately caused by unauthorized geophysical
exploration.5” In addition, one Court has stipulated that punitive damages are available for
flagrant disregard of the rights of the mineral owner.”

Given the sensitive nature of mineral rights, the landowner should also be protected against

a negligently conducted survey.” For example, a negligent survey would encompass
misappropriation of information occurring as a result- of boundary errors or operational
negligence. In situations where unauthorized exploration has occurred, a landowner loses a
valuable exploration right.” If the existence of the survey becomes known, or if

unfavorable contents of the survey are released, the Ilandowner is harmed since he may
suffer the loss of all prospective advantage arising from the mineral estate.

A landowner can also be harmed should an unauthorized survey yield information that suggests
that a property’ has high mineral potential. Although mineral estate information is
confidential and of a propriatary nature, it may be used to the detriment of the landowner
and the benefit of the misappropriator. When an exploration company and landowner go to
negotiate exploration/development contracts, the exploration company is under no duty to
disclose the findings of its illegal survey or the fact that a survey has been conducted. In
this situation, the exploration company has an unfair advantage in the negotiation process
because of information gathered surreptitiously. Based on the data gathered, a company may
or may not decide to enter into an exploration/development contract.”

Adverse economic consequences invariably flow from wunauthorized exploratory activities. When
the geophysical explorer proceeds with a survey, the landowner receives no compensation for
the surveys conducted. Meanwhile, the explorer has acquired valuable private information
without being required to compensate the landowner. If favorable for mineral production, and

if secrecy of the survey is maintained, the information will lead to an unequal bargaining
position since the exploration company is under no duty to disclose the existence of the
survey or its contents. Furthermore, information that is compiled from a geophysical survey

is often inaccessible to the landowner because the survey cost is prohibitive. Conversely, if
the information released is unfavorable and tends to show the land is worthless (or mineral
development, a landowner could suffer the loss of speculative or lease value.

The surrepcitious geophysical survey is the type of improper conduct to be guarded against by
the "interference"” tort. Intentionally proceeding with a geophysical survey witlxout proper



authorization from the landowner is the type of improper, wunfair, and wunethical trade
practice against which the interference tort should protect. E.l. DuFbnt de Nemours & Co.
v. Christopher, 431 F.2-d, 1012 (1970) stated that "extraction of confidential information
concerning the mineral estateby wuse of air reconnaissance devices would be an improper

method of appropriation.”

The landowner's right to contract for the sale of the opportunity to explore the land is a
prospective advantage, as isthe landowner's right to enter into subsequent oil and gas
leases. When an operator chooses to act without proper authorization, the landowner is
injured. The surreptitious survey interferes with the landowner's ability to contract for the
sale or lease of the exploration rights. Once the survey has been conducted, the landowner
will have lost the value of those exploration rights.” Moreover, that loss may be
compounded by publication or business disclosures that may deprive a land owner of the
speculative or lease value of the land, or result in an wunequal bargaining position and lost
profits for the landowner.

When an exploration company conducts a survey of a landowner's property, the existence of
the survey should amount toprima facie evidence of a prospective advantage since the
operator was sufficiently interested in the property to expend the time; effort, and money
to conduct the survey. The landowner's lost profits might be measured by any of the
following methods: (1) the value of the right to enter on land for the survey. (2) the loss
of speculative or lease value, or (3) the difference between the price paid and the actual
fair market value. The wultimate goal is to make the landowner whole for the deprivation
occasioned by the actions of the exploration company. 37 |If the exploration company's
conduct is sufficiently culpable, punitive damages should be awarded.

When the interference results from negligently conducted exploration activites, the landowner
can be afforded legal redress under the negligence aspect of the tort. Negligent interference
with prospective advantage is recognized in California™ and like the intentional counterpart,
provides legal redress to make the Jlandowner whole for the injuries inflicted by a

surreptitious geophysical survey.

Section 3

Section 3 amends AS 09.45.795 so that the landowners are protected against liability suits
resulting from injuries caused by isolated and unknown improvements which may be on an
individual's land. The proposed change in the law will provide landowners with reasonable
protection against an "attractive nuisance" or "negligence" lawsuit involving an improvement
for which a landowner had no actual knowledge and could not reasonably be expected to have

had knowledge of its existence.

Due to the vast amount of private land in Alaska and the remote location of much of the
land, it is quite possible that there are improvements on the land for which the landowners
have no actual knowledge. Although the AS 09.45.795 provides liability protection against
injuries received on wunimproved and apparently wunused land, no protection is provided for
those situations involving unknown improvements, such as mine shafts, out-of-way gravel
pits, old military facilities, abandoned cabins or old roads, trails and airstrips.

The duty of care owed by an owner or possessor of land to those on the land has
traditionally depended upon a rather rigid scheme of classification of the persons on the land
as trespassers, licensees or invitees, with the greatest duty of care owed to invitees. The
Restatement of Torts, Second outlines the following duties of care a landowner owes to .in

entrant on the land:

8§ 342. Dangerous Conditions Known to Possessor



A possessor of landis subject to liability for physical harm caused tolicensees by a

condition on the landif, but only if,

(a) the possessor knows or has reason to know of the condition and should realize that it
involves an unreasonable risk of harm to such licensees, and should expect that they
will not discover or realize the danger, and

(b) he fails to exercise reasonable care to make the condition .safe, o' to warn the
licensees of the condition and the risk involved, and

(c) the licensees do not know or have reason to know of the condition and the risk
involved.

§ 343. Dangerous Conditions Known to or Discoverable by Possessor

A possessor of landis subject to liability for physicalharm caused by his invitees by a

condition on the land if, but only if, he

(a) knows or by the exercise of reasonable care would discover the condition, and should
realize that it involves an unreasonable risk of harm to such invitees, and

(b) should expect, that they will not discover or realize the danger, or will fail to protect
themselves against it, and

(c) fails to exercise reasonable care to protect them against the danger:

In these situations, the court typically examine the nature of the improvement,™ the cost

of removing the improvement,"* the landowner's Ilikeliness and actual knowledge of its
existence and the extent to which the improvement can be considered an attractive
nuisance.

Section 4

Section 4 adds a new section to AS 09.45.795 which states that a landowner is not liable to
a trespasser in violation of AS 11 .46.320 for damages for an injury received or wrongful
death which occurs on a landowner's land whether it is improved or unimproved.

Under the present law, it ispossiblefor a trespasser to sue a landowner for injuries
received while trespassingonthe other person's land. However,-under the law of torts, the
lowest duty is owed to atrespasser, who is defined by 8329 of the Restatement of Torts,
Second, as "...a person who enters or remains uponland in possession of another without a

privilege to do so created by the possessor's consentor otherwise."

In the past, other courts haveheld that a landowner owes a minimum <care to a
trespasser.”2 Since there is almost no case law in Alaska dealing with trespass and injury to
the trespasser, it is important that Alaska's statutes be revised to protect landowners from

liability suits involving trespassers.

Section 5

Section 5 amends AS 11 .46.320 by adding a new section which outlines several forms of
trespass which shall be considered criminalin nature, and therefore, subject to criminal
prosecution. The penalty for the trespass actions will continue to be a Class A misdemeanor

as stated in AS 11.46.320.

Presently, the revised Criminal Gode provides that "a person, who without intent to commit
a crime on the land, enters orremains upon unimproved andapparently unused land, which
is neither fenced nor otherwise enclosed in a manner toexclude intruders, is privileged to
do so, (emphasis added) wunless; 1) notice against trespassis personally communicated to
that person by the owner of the land or some authorized person; or 2) notice against
trespass is given by posting in a reasonably conspicuous manner under the circumstances."”



As the statute is now written, it encourages and permits casual tresnass, rather than
preventing it. The existing statute 1is worded in such a manner that it cues not discourage
casual trespass on private land. Rather, it sanctions this type of activity so long as an
individual is not intending tc commit a crime and the lands are unused and unfenced, or the
individual using the land has not been advised by the land owner that the land is indeed

private land.

It is difficult for private landowners to get state officials to aggressively prosecute those
cases involving various types of trespass on private lands. The Criminal Cbhde 1is ineffective
when dealing with trespass predominantly because the State Troopers, by and large, do not
view trespass as a major crime. This attitude 1is in significant contrast to the Lower 48
where states have made it a crime to hunt or fish on private land if an individual does not
have permission from the landowner beforehand.” in jts present form, the statute is very
vague as to what constitutes criminal trespass, and therefore, does not provide landowners
with adequate protection against trespassers. The Alaska Statutes are subject to
interpretation and place the burden of proof that a trespass has occurred on the landowner.
The proposed changes in the statute removes the ambiguity now found in AS 11.46.320(a)
and (b). This language leaves no doubt as to what actions shall be considered criminal
trespass, and therefore subject to prosecution as such.

As it now stands, the statute may be interpreted in a manner which will permit a person to
enter on private land to go hunting, fishing, camping, prospecting, etc., so long as the
person is not intending to commit a crime and the lands are unused, unfenced, and no one
advises the wuser to the contrary. The statute reflects the philosophy that if a landowner
wants to exclude intruders, the land owner should be solely responsible for taking steps to
do so. The entire burden of protecting one's land is thereby placed on the landowner. The
philosophy is very contrary to the laws of other states.” Comparatively, Alaska's trespass
laws are much more lenient and do very little to protect a landowner against trespass.

Closely associated with the problem of the leniency of the state's laws is an attitude which
is common to law enforcement agenc.es and the District Attorney's office wherein trspass is
regarded as -a low priority issue. Trespass activities are not viewed as major crimes which
require immediate legal action, consequentlylittle is done toenforce the state's trespass
laws, even when requested to do so by a landowner experiencing trespass problems. As long
as this attitude prevails, landowners will continue to have to carry the responsibility
themselves of deterring trespassers and enforcing trespass laws. To ease the burden on the
landowner more xingent trespass laws are needed.

The amendment to AS 11.46.320 clearly differentiates between acts which are fundamentally
civil in nature arid those which are more criminal in character. Furthermore, it recognizes
that criminal prosecution is not necessary for all trespass offenses. In some situations, such
as cases involving geophysical or timber trespass, the civil courts and/or privately negotiated
agreements may could be used in lieu of criminal prosecution to resolve the trespass problem
when the situation warrants such action. It is important to note, however, that a civil
action is wusually not a very satisfactory remedy to a trespass problem because it s
expensive for an individual to prosecute a civil case. A landowner would be required to hire
attorneys to file the action and there is no certainty of recovering more than nominal
amounts for damages done during the trespass. Unless the enormous evidentiary burden now
placed on the landowner is removed, the majority of the trespass actions now occurring will
remain unabated and difficult to prosecute.

The intent of this amendment to AS 11.46.320 is to deal with severe instances of trespass.
The amendment recognizes that not every trespass action is criminal in nature. The
amendment recognizes that the inadvertency of a typical trespass by an individual who, who
without consent from the landowner, mistakenly crosses or rumps on unfenced and unposted
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private land in an area dominated by wilderness and interspersed with public land is usually
such a minimal intrusion upon the land of another that it should not be considered a criminal

act. However, the amendment does recognize wuiat landowners have certain rights must be
protected, especially if an individual knowingly enters private land, and reasonable notice has
been given not to enter or remain on the property.~ This type of action will now be

considered a criminal trespass. The proposed statutory language for revising the Criminal
Code holds a trespasser accountable for his trespass actions. A trespasser who ignores the
rights of a landowner to limit the use of his land should be subject to prosecution because
he blatantly and patently ignored the landowner's request not to use or enter onto the land.
Such willfullness shows a total disregard for the rights of others and should not be tolerated
by the law.

Section 6

Section 6 amends AS 11.46.350(b) by allowing that "notice" be given through the use of
alternative forms of posting.~7 Furthermore, by deleting the language "and apparently
unused"” the statute recognizes that there are vast tracts of unimproved Iland that may be
used by the landowner which should also be protected against trespass.

Section 7

Section 7 adds a new section to AS 11.46.350 which provides specific requirements for
posting private land. The purpose of this language is to remove the ambiguity associated with
the present statutory requirement that land be posted "in a reasonably conspecuous manner."
The law as it is now written leaves everything to interpretation. A landowner's interpretation
of the minimum posting requirement may result in the Jlandowner not posting his lands
sufficiently to satisfy lav/ enforcement officers or prosecutors. For example, under a strict

interpretation of the lav/, if a float plane lands on a lake or river inside a private
landowner's property boundaries, the land would not be considered to be posted "in a
reasonably conspicuous manner,” if signs were posted only on the property's exterior
boundaries. To be considered adequately posted, signs would have to be posted along the
shores of all interior lakes ' rivers. This interpretation of the law is extremely

burdensome for owners of largr t acts of land because of the vastness, remoteness and

inaccessibility of many of these !~

The statute has been modified so th; is reasonable and will permit the private landowner
to comply with the posting requiremc.it with reasonable facility. Under the present law,
those private landowners who have not adequately posted their lands against trespass are
unable to prosecute trespassers even if there is a flagrant and purposeful instance of

trespass and unauthorized wuse. The addition of alternative posting options reflect the
uniqueness of Alaska's land ownership patterns (vast tracts of undeveloped private land) and
makes the posting of private land much less burdensome for the landowner. This amendment

will provide protection to the private landowner against casual trespass and will also allow
for prosecution of severe cases of trespass. Since state law requires that land be posted
before there can be enforcement of the trespass laws, it is essential that the statutes

stipulate in no uncertain terms what constitutes the posting of land.® The proposed language
of Section 7 recognizes the unique <character of land ownership patterns in Alaska.
Specifically Section 11.46.350(d)(2) provides guidelines for posting land that is isolated and
inaccessible by road.”~ Under the current law, it is possible that a court would interpret
the law to mean that a landowner has to post signs along all outer property boundaries,
river banks and lake shores. For land owners with large tracts of Iland, this would mean
posting literally hundreds and thousands of signs. This is a very expensive and burdensome
requirement for landowners. In fact, in many areas of the state, it would be difficult for
landowners to post signs simply because there are no trees on which to attach "no
trespassing" signs. As it is now written, the state's posting requirement is unrealistic when
applied to large tracts of land, and in many instances cannot ho implemented economically or



practically by the landowner. The new language provides for an alternative form of posting
which can be used more readily by landowners.

Finally the new language in AS 11.46.350(e) provides for criminal penalties for the removal
or destruction of trespassing signs and fences enclosing private land. "No trespassing" signs
are constant targets for vandalism. Although landowners still have a continual obligation to
police their lands to ensure that his lands remain posted, this provision will at least provide
landowners with some recourse against individuals who intentionally remove and destroy "No
Trespassing" signs or fences surrounding their property.



Footnotes

See e.g. Texas O. 6¢c E. Ry v. McCarroll, SO Okla. 282, 284-45, 195P. 139, 141
(1920) trespassers); Foster, 426 P.2d at 360 (licensees). Once a trespasser is
discovered, however, the owner must exercise ordinary care to avoid ir:j"ring him. Texas
O. dc E. Ry, 80 Okla. at 285, 195 P. at 141-42. Further, a landowner must warn
licensees and discovered trespassers of concealed, dangerous conditions of which the
owner has knowledge. W. Prosser, Law of Torts, 88 58, 60, at 357-85 (4th ed.

1971).

In Oklahoma, the invitor must use ordinary care to maintain his premises in reasonably
safe condition. Wise v. Roger Givens, Inc. 618 P.2d 951, 952 (Okla 1980); Rogers
v. Henriessee. 602 P.2d. 1033, 1034 (Okla. 1979). This duty is applicable only to
defects or conditions not readily observable by the invitee. Sutherland, 595 P .2d at

783.

An invitee is a person expressly or impliedly invited on the land for a business purpose;
the owner and the invitee have a mutual interest in the invitee's presence. W. Prosser;
supra, note 1 8§60, at 385.

ALA. Code 8§35-15-20 (Supp. 1982); ARK STAT, ANN. 88§50-1101 to -1107 (1971);
GAL. CIVv. CODE §846 (West 1982); OOUO. REV. STAT. §88§33-41-101 to -105
(1973); CONN. GEN. STAT. ANN §852-557f to -557k (West Supp. 1982); DEL. CODE
ANN, tit. 7. §85901-5907 (Supp. 1970); FLA. STAT. ANN. 8375.251 (West 1974 6c
Supp. 1982); GA. OODE ANN. §8105-403 to -409 (1968 & Supp. 1982); HAWAII
REV. STAT. §88§520-1 to -8(1976); IDAHO OODE §36-1604 (Supp. 1982): ILL. ANN.
STAT. ch. 70, §8831-37 (Smith-Hurd Supp.-1982-1983); IND. OODE ANN, §
14-2-6-3 (Burns 1982); IOWA OODE ANN. §8HIC.I-7 (West Supp. 1982-19S3); KAN.
STAT. ANN. 88§58-3201 to -3207 (1976); KY. REV. STAT. ANN. §150.645 (Baldwin
1981); LA. REV. STAT. ANN. §9:2791 (West 1965); ME. REV. STAT. ANN, tit.
14, §159-A (1980 6¢c Supp. 1982-1983); MD. NAT. RES. OODE ANN. §8§5-1101 to
-1108 (-1974 6c Supp. 1982); MASS. GEN. LAWS ANN. ch. 21, 8§I7C (West 1981);
MICH. COMP. LAWS ANN. 8300.201 (West Supp. 1982-1983); MINN. STAT. ANN
§§87.01 -.03 (West 1977); MONT. OODE ANN. §88§70-16-301 to -302 (1981); NEB.
REV. STAT. §837-1001 to -1008 (1978); N.H. REV. STAT. ANN. §212:34 (Supp.
1979), NJ. STAT. ANN. 882A:42 A-2 to -5 (West Supo. 1982-1983); N.M. STAT.
ANN 8§17-4-7 (1978); N.Y. GEN. OBLIG. LAW § 9-103 (McKinney 1978 6c Supp.)
1981-1982); N.D. CENT. OODE §§53-08-01 to -06 (1982); OHIO REV. CODE ANN.
§§ 1533.18-181 (Page 1978 6¢c Supp. 1982); OKLA. STAT. ANN, tit 76, §810-16
(West 1976); OR. REV. STAT. 8§ 105.655-680 (1981); PA. STAT. ANN. tit, 68, 88
477.1-8 (Purdon Supp. 1982-1983); S.C. OODE ANN. §8§27-3-10 to -70 (Law Co-
op, 1976); S.D. (OODIFIED LAWS ANN. 820-9-5 (1979); TENN. OODE ANN.
§8§51-801 to -805 (1977); TEX. REV. CIV. STAT. ANN, art |Ib (Verncn Supp.
1982); VT. STAT. ANN. tit, 10, §5212 (1973); VA. OODE §29-1302 (Supp. 19S2)
WASH. REV. OODE ANN. 8§84 24.200 -210 (Supp. 1982); W. VA OODE 8§ 19-25-1
to -5 (1977); WIS. STAT. §829.68 (1979): WYO. STAT. §8§34-389.1-6 (Supp.
1975). Two states enacted recreational use statutes but later repealed them. See N.C.
Secs. Laws 830.81 (repealed 1980); 1965 Utah Laws 115 (repealed 1971).

OOMMITTEE OF STATE OFFICIALS ON SUGGESTED STATELEGISLATION, XXIV SUGGESTED
STATE LEGISLATION 150-152 (1975). The policy preamble states - Recent years have
seen a growing awareness of the need for additional recreational areas to serve the
general public. The acquisition and operation of outdoor recreational facilities by
governmental wunits is on the increase. However, large acreages of private land could
add to the outdoor recreational resources available...in tliose instances where private
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owners are willing ro make their land available to members of the general public without
charge, it is possible to argue that every reasonable encouragement should be given to

them.

"The Legislative Assembly hereby declares it is the public policy of the State of Oregon
to encourage owners of land to make their land available to the public for recreational
purposes by limiting their liability towards persons entering therein for such purposes,
and in the case of permissive use, by protecting their interests in their land from the
extinguishment of any such interest or the acquisition by the public of any right to use
or continue the use of such land for recreational purposes.” 8§105.660 Oregon
Statutes-Property Rights and Transactions.

Parish v. Lloyd, 82 Cal. App.3d 785, 147 Cal. Rptr. 431, 432 (1978) and Lostritto
v. Southern Pac. Transp. Co., 73 Cal. App.3d 737, 140 Cal. Rptr. 905, 910-911
(1977), upholding Cal., Civ. Code 8846 (West Supp. 1979); and Estate of Thomas v.
Consumers Power Co., 58 Mich. App. 486, 228 N.wW.2d 786, 792 (1975), upholding
M*ch. Comp. Laws Ann. 8300.201 (Supp. 1979). Limiting the liability of landowners
opening their property to the public for recreation does not violate equal protection.

Simpon v. U.S. (C.A. 1981) 652 f.2d 831. *
Restatement of Torts, Second 8§341A, 343 (1965). See also Morton v.Lee, 75Wn.2d
393, 400 5n.2, 450 P .2d 957, 961-67 S n.2 (1969). Euthnick v. 3 & M, Inc., 186

Wash. 658, 661, 59 p.2d 750, 751 (1936).
W. Prosser, L~w of Torts, 858, 60 (4th ed. 1971).

State of Oregon. 8105.665 Duties and liabilities-of owner of land used by public for
recreation.

Except as otherwise provided in ORS 105.675: (1) an owner of land owes no duty of
care to keep land safe for entry or use by others for any recreational purpose or to
give warning of a dangerous condition, use, structure of activity o the land to persons
entering thereon for any such purpose. (2) an owner of land who either directly or
indirectly invites or permits without charge any person to use such property for
recreational purposes does-not thereby:
(a) Extend any assurance that the premises are safe for any purpose;
(b) Confer upon such person the legal status of an invitee or licensee to whom a
duty of care is owed; or
(c) Assume responsibility for or incur liability for any injury to person or
persons or property caused by an act of- omission of that person.

See Note 7.
Alabama Code 8§35-15-20 (Supp. 1982) (emphasis added).

See Cal. Civ. Code 8846 (West 1982); Conn. Gen. Stat. Ann. 852-55?h(l) (West
Supp. 1983); Del. Code Ann. tit. 7, §5906(1) (1984); Ga. Code .Ann.
§105-'i0S(a) (Supp. 1982); Hawaii Rev. Stat. 8520-5(3) (1976) (slightly dissimilar);
Acto. Aug. 2, 1965, §6(a), IlIl. Ann. Stat. ch 70, 836(a) (Smith-Hurd Supp.
1983-1984); Ilowa Code Ann.81IC.6(1) (West Supp, 1983-1984); Kan. Stat. Ann. 8§
58-3206(a)( 1983); Ky. Rev.5tat. Ann.8§150.645 (Eobbs-Merrill 1980) ("willful and
malicious"); Me. Rev. Stat. Ann, tit, 14 8 159-A(4) (A) (1980); Md. Nat. Res.
Code Ann. 8§ 5-1106 (1983); Neb. Rev. Stat. §37-1005(1) (1978); Nev. Rev. Stat.
§42.510 (3) (a) (1981); N.W. Rev. Stat. Ann. §212.34 111(a) (Supp. 1983): N.J.
Stat. JAnn. § 2A.42A-4(a) (West Supp. 1983-19S4); N.Y. Gen. Oblig. L’w
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§9-103(2)(a) (McKinney Supp. 1933-1984); N...D. Cent. Code
§53-08-05( 1)( 1982) ; 68 PA. Cons. Stat. Ann. §477-6(1)(Purdon Supp. 1983-1984);
Tenn. Code Ann. 8§ 11-10-103(1) (Supp. 1983) ("dangerous or hazardous").
70-7-104(1)0983); Va. Code §29-130.2(d) (Supp. 1983); W .Va. Code §
19-25-4(1984) ("dangerous or hazardous"), Wis. Stat. Ann. §29.68(3) (West Supp.

1983-1984).

See Ala. Code 8§35-15-24(a> (Supp. 1982) (quoted infra note 134); Ark. Stat. Ann.
§50-1106(a) (Supp. 1983) ("malicious but not mere negligent failure to guard or warn
against an ultra-hazardous condition, structure, personal property, wuse or activity
usually known to...be dangerous"); Colo. Rev. Stat. §33-41-104(a) (1973) ("willful
or malicious failure to guard or warn against a known dangerous condition, wuse,
structure, or activity likely to cause harm"), Fla. Stat. Ann. §375.251 (4) (West
1974) ("deliberate, willful or malicious injury to persons or property"); Ind. Code Ann.
8§14-2-6-3) (Burns Supp. 1983) ("malicious or illegal acts") La. Rev. Stat. Ann.
§9.279(B) (West 1965) ("deliberate and willful or malicious injury to persons or
property"); Mass. Gen. Laws. Ann. ch 21, 817C(West 1981) ("willful, wanton or
reckless conduct") Mich. Comp. Laws Ann. 8300-201 (West 1984) ("gross negligence
or willful and wanton misconduct”) Minn. Stat. Ann. 887.025(a) (West 1983) ("conduct

which.. .entitles a trespasser to maintain an action"); Miss. Code Ann. 889-2-5
(Supp. 1983) ("deliberate, willful or malicious injury"); Mont. Code Ann.
§70-16-302( 1983) ("willful or wanton misconduct), Or. Rev. Stat.
§105.655( 1981) ("reckless failure to guard"); 5.C. Code Ann. §27-3-60(a) (Law Goop
1976) ("grossly negligent, willful or malicious failure to guard or warn") S.D.

Codified Laws Amn. §20-9-5 (1979) ("gross negligence or willful and wanton
misconduct”); Tex. Rev. Civ. Stat. Ann, art Ib(2)(Vernon 1969) ("willful or malicious
injury to persons or property"); Vt. Stat. Ann.-tit 10 85212(b) (1973) ("no greater
duty except as to acts of active negligence than is owed a trespasser); Wash. Rev.
Code Ann. 84.24.210 (Supp. 1983-1984) ("injuries... by reason of a known dangerous
artifical latent condition for which warning signs have not been conspicuously posted").

0"ly two recreational use statutes contain no such exception. See Idaho Code 835-160"-
(Supp. 1983); Ohio Rev. Code Ann. §i533.18-. 181 (Baldwin 1980).

Quesenberry v. Milwaukee; County, 106 Wis. 2d 685 317 N.W.2d 468, 472 (1982)
(activities expressed in statute are wusually "done on Jland in its natural undeveloped

state."

Kucher v. Pierce County, 24 Wash. App. 281, 600 P.2d at 68S, 1979. The court
discussed three factors for determining the scope of applicability of the immunity
statute; these include: "(1) the amount of land owned by the defendant; (2) the
arrangement of this land and its improvements and (3) the relative proximity of the

land to a population center.

Ark. Stat. Ann. 850-1106(b) (1971); Tex. Rev. Civ. Stat. Ann. art. Ib 84(2)
(Vernon 1969 <& Supp. 1982)

Ore. Stat. 8105.677(1) "An owner of land who either directly or indirectly invites or
permits any person to use his land for any recreational purpose without charge shall not
thereby give to such person or to other persons any right to continued use of his land
for any recreational purpose without his consent. (2) The fact that an owner of land
allows the public to recreationally use his land without posting or fencing or otherwise
restricting use of his land shall not raise a presumption that the landowner intended to
dedicate or otherwise give over to said public to continued use ol the land.
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8 H. Wailliams and C. Meyers, Manual of Oil and Gas Terms, 319 (5th ed. 1982),
defines the term "geophysical trespass as "the wrongful entry on land for the purposes
of making a geophysical survey on the land."

20 See Phillips Petroleum Co. v. Cowden, 241 F.2d 586 (5th Cir. 1957) (the right to
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"explore is a valuable property right that can be legally protected); Franklin v. Arkansas
Fuel Oil Co., 218 La 987, 51 So. 2d 600 (1951) (the right to explore is a valuable
property right which belongs exclusively to the owner of the land and if it is wrongfully
exercised, it is a proper element to be <considered in awarding damages); Layne
Louisiana Co. v. Superior Oil Co., 209 La, 1014, 26 So. 2d 20 (1946) (the right to
conduct geophysical exploration is a valuable property right and disregard of that right
entitles the landowner to recover compensatory damages); Angelloz v. Humble Oil 6c
Ref. Co., 196 La. 604, 199 So. 656 (1940) (the right to permit entry upon land to
conduct physical exploration is a valuable property right and belongs exclusively to the
owner); Wilson 6c Texas Co., 237 S.W.2d 649 (Tex. Civ. App. 1951) (the right to
enter upon lands for the purpose of making geophysical surveys is a valuable property
right which belongs exclusively to the landowner, and an unauthorized invasion renders
t' e invader liable for damages to the owner).

See Shell Petroleum Corp. v. Scul'-, 71 F.2d 772 (5th Cir. 1934) (plaintiff entitled
to recover full indemnity for hi ioss in quasi-contract); Layne Louisiana Co. V.
Superior Oil Co., 209 La. 1014, 26 So. 2d 20 (1946) (actual damages awarded for
loss of cattle, drilling of seventeen shot holes and damages to fences, trees, private
road, crops and the surface terrain of the land); General Geophysical Co. v. Brock,
205 Miss. 189, 38 So. 2d 703 (1949) (actual damages awarded for destruction of a
water well); Wilson v. Texas Co., 237 S.W.2d 649 (Tex. Civ. App. 1951)(good faith
trespasser is liable only for actual damages). -

See Franklin v. Arkansas Fuel Oil Co. 218 L-. 987, 51 So. 2d 600 (1951)
(exploration right is a proper element to be considered in the award of damages):
Holcombe v. Superior Oil Co., 213 La. 584, 35 So. 2d 457 (1948) (compensatory
damages-available for appropriation of the exploration right), Layne Louisiana Co. V.
Superior Oil Co., 209 La. 1014, 26 So. 2d 20 (1946) (exclusive right to explore for
minerals entitles landowner to recover compensatory damages for disregard of the
right); Angelloz v. Humble Oil 6c Ref. Co. 196 La. 604, 199 So. 656 (1940) the
right to explore is a valuable ©property right and may be considered in assessing

damages).

See Williams 6c Meyers, Adverse Possession and Trespass in the Law of Oil and Gas, 29
Rocky Mt. L. Rev. 1, 48-50 (1956). Williams and Meyers cite Angelloz v. Humble Oil
(& Ref. Co. 196 La. 604, 199 So. 656 (1940) (dissemination of unfavorable information
by geophysical trespasser entitled landowner to damages for resulting depreciation of
lease value) as authority for recovery of damages for loss of speculative value. The
rationale advanced for allowing recovery for loss of leasing rights due to a decrease in
speculative value is that if the general public is aware that a survey has been made
with no subsequent attempt to execute a lease on the land, the speculative lease value
of the land is affected even in the absence of a publication of the survey rights. The
wrongful geophysical survey and subsequent failure to lease has the same effect on
speculative value as drilling a dry hold. See e.g. Humble Oil 6c Refining Co. v. Kishi,
276 S.W. 190 (Tex. Comm'n App. 1925) (damages awarded for loss ot lease value
caused by drilling a dry hole).

R. Hemingw'av, Oil and Gas §4.1(1971) (discussion of progress of deprivations
occassioned by wuse ot modern geophysical metlvads). bee also Kennedy v. General
Geophysical Co., 213 S.W.2d 707, 710 (Tex. 194S).
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H.Williams and Meyers. Oil and Gas. §130 (1981).

Humble Oil tC Refinery Co. v. Kishi, Tex. Comm. Anp. 276 W.S. 190 and 191.

"So far as the speculative value of the land is concerned, the combination of events has
virtually the same effect as the drilling of a dry hole in the Kishi case, Williams and
Meyers. Oil tc Gas Laws, 8230 (1981).

Williams tc Meyers, supra note 18, at 8230.

See Shell Petroleum Corp. v. Scully, 71 F.2d 772 (5th Cir. 1939) where it was held
that general damages are available to mineral owners for wunauthorized geophysical

exploration.

See generally Shell Petroleum Corp. v. Scully, 71 F.2d 772 (5th Cir. 1939); Franklin
v. Arkansas Fuel Oil Co. 218 La. 987, 51 So. 2d 600 (1951); Geophysical Serv. Inc.
v. Thigpen, 233 Miss. 959, 102 So. 2d 923 (1958); Kennedy v. General Geophysical
Co. 213 S.W.2d 707 (Tex. Civ. App. 1998).

See Geophysical Serv. Inc. v. Thigpen, 233 Miss. 959, 102 So. 2d 923 (1958).

"Large sums of money are annually paid landowne.s for the mere right to go onto their
land and make geophysical and seismographic tests." Layrie Louisiana Co. v. Superior Oil
Co., 216 So. 2d 20, 22 (La. 1996). Rice, "Wrongful Geophysical Exploration,” 99
Montana Law Review 53, 66 (1983).

See Phillips Petroleum Co. v Cowden, 291 F.2d 586 (5th Cir. 1957) where the Fifth
Circuit held that the right to conduct geophysical ope.ations is either held by the lessee
or mineral owner exclusively and one who geophysically explores with the consent of the
surface owner is liable to the owner of mineral rights for trespass of his interest.

The Court noted:
This conclusion appears reasonable if it is considered that in many instances an

unexplored mineral right has only a speculative value upon which investigation may prove
to be either far in excess’.of or considerably less than the real value of the deposits it
represents. It is both public knowledge in general and it appears from this record in
particular that the right to explore for minerals has a considerable monetary value and
it thus follows that it must generally be vested exclusively in either the mineral or the

surface owner (orat most jointly in both) since if each h?d the independent right to
explore or to permit exploration the right of neither would in fact be protected. Since
mineral rights are inthe first instance almost always purchased as speculations and are

often resold as such a number of times it would be a peculiar rule that would permit
the owner of an entirely different estate, the surface, to reduce or sell the right to
reduce a certainty, and thereby change the whole basis of the valuation of information
about property belonging to anocher that can only be obtained by investigations carried
out at the site of the mineral estate, (emphasis added)

930 So. 2d 301 n2. "The right to geophysically explore land for oil and gas and other
mineralsis a valuable right of the Ilandowner since the average landowner Ilacks the
means or funds to gather geophysical or seismographicalinformation, and such
information, if disseminated can impair the landowner's ability to deal advantageously

with his valuable mineral rights."

Tne 1c downer's right to dispose or lease property is a prospective advantage that the
law has protected by the "interference" tort. Cooper v.Steen, 318 S.W.2d. 757 i Tex.

Cit. App. 1958); Solberg v. Sunburst Oil and Gas Co.. 296 P. 168 (1926).

5.
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5ee note 24 .

It is a fundamental and cardinal principle of the law of damages that the injured party
shall have compensation for the injury sustained. The injured party is entitled to recover
fuil indemnity for his loss, and to be placed as nearly a;, may be in the condition which
he would have occupied had he not suffered the injury complained of. No measure of
damages which does not afford just compensation for the locs sustained can stand the
fundamental test. S <ell Petroleum v. Scully, 71 F.2d 772, 775 (5th Cir. 1934).

24 Cal. 3d 799, 598 P .2d 60, 157 Cal. Rptr. (1979).

E.g., Garner v. Pacific Coast Coal Co., 3 Wn. 2d 143, 100 P.2d 32 (1940) s an
example of the Washington Supreme Court's approach. In that case two girls were
traveling a well beaten path across the defendant's property from a nearby creek. The
land had a natural appearance, hut, as the defendant knew, immediately beneath the
topsoil were incendiary remains of a man-made coal slag whicr had been created many
years earlier. The girls were burned when the topsoil gave way and they feel several
feet into a bed of hot cinders. The court denied recovery, even though it found that
the defendant knew of the inflammable nature of the wundersoil and of the public's
frequent wuse of the path. The <court reasoned that because there was no specific
knowledge of the precise underground location within the clag where coals might be
burning or of the presents of these two particular girls, the defendant was not liable
for failure to warn. More compelling, however, may have been the fact that the danger
of spontaneous conbustion from smoldering coals was one which the court believed could
take place up to 50 years after formation of a coal slag. Furthermore, the land in
gquestion w'as an undeveloped tract of several thousand acres; even the slag itself was
more than two acres in size. To require repairs_or even warning signs over such an
area for so many years would have involved a considerable burden.

In many circumstances, the costs will not always be easily susceptible to monetary
calculation. The expense of adequate warning signs or repairs to the property may not
be excessive, but the extent of the loss to the occupier and the general public in
recreational, scenic, utilitarian or aesthetic value as a result of such warnings or
repairs could be considerable. Cf. Smith v. United States, 383 F. Supp. 1076, 1080
(D. Wyo. 1974) (recreational value of Yellowstone Park would be diminished by posting
or repairing all hazards). As Prosser stated in the context of child trespassers.”"(t)he
utility to the possessor of maintaining the condition must be slight as compared with the
risk to children involved, "W. Prosser, supra note 2, 859, at 375.

In theory, one required element for application of the doctrine 1is that tt.j alluring
condition be such that its dangers could not be appreciated by a child. See Mathis v.

Sw.-ison, 68 Wn. 2d 424, 413 P.2d 662 (1966). However, the courts embrace the
assumption that hazardous a nditions whi'~h occur in nature alvays should be appreciated,
even by a child barely out of infancy See e.g. Meyer v. General Electric Co. 46

Wn, 2d 251, 280, P.2d 257 (195"

Exempting property owner fron r liaoility to motorcyclists who are trespassers or
nonpaying licensees did not vio.. .qual protection. Parish v. Lloyd (1978) 147 Cal.
Rptr. 471, 82 C.A.2d 785.

Landowners could not be held liable for injuries sustained by motorcyclist while riding
uphill on a path or trail across properties where motorcyuclists admitted that he had
entered properties for recreation, that neither landowner had expressly invited him to
enter, that he had paid no money orother consideration (or his useof properties, and
that failure of landowner tv) takeprecautionary or warning measures was neither willful
nor malicious. English v. Marin Municipal Water Qtst. (1977) 136 Ca. Rptr. 224, 66

C.A. 3d 725.
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State of Wisconsin Criminal Code 8§943.13.
Criminal trespass to land

(1) Whoever does any of the following is guilty of a Class C misdemeanor:
(a) Enters any enclosed orcultivated land of another with intent to catch or Kkill
any birds, animals, or fish onthe land or gather any products of the soil
withouc the express or imp.' ,d consent of the owner or occupant to engage

in any of those activities.

(b) Enters or remains on any land of another after having been notified by the
owner or occupant not to enter or remain on the premises.

(c) Hunts, shoots, fishes or gathers any product of the soil on the premises of
another, or enters said premises with intent to do any of the foregoing

after having been notified by the owner or occupant not to do so.

(d) Enters any enclosed or cultivated land of another with a vehicle of any kind
without the express or implied consent of the owner or occupant.

State of Idaho. §18-7008. Trespass - Acts
Every person who willfully commits any trespass, by either:

1. Cutting down, destroying or injuring any kind of wood or timber belonging to
another, standing or growing upon the lands of another; or

2. Carrying away any kind of wood or timber lying on such lands; or

3. Maliciously injuring or severing from the freehold of another, anything attached
thereto, or the produce thereof; or

4. Digging, taking, or carrying away from any lot situated within the Ilimits of any
incorporated city, without the license of the owner or legal occupant thereof, any
earth, soil, stone; or

5. Digging, taking, or carrying away from any land in any of the cities of the
state, laid down on the map or plan of such city, or otherwise recognized or

established as a street, alley, avenue, or park, without the license of the proper
authorities, any earth, soil or stone; or

6. W illfully opening, tearing down, or otherwise destroying any fence on the inclosed
land of another, or opening any gate, bar, or fence of another and willfully
leaving it open, or using the corral or corrals of another without the permission
of the owner; or

7. Wi illfully covering wup or encumbering in any manner, the land or city lot of
another, without written permission from the owner or custodian thereof; or

S. Every person, except under landlord-tenant relationship, who, being first notified
in writing, or verbally by the owner or authorized agerit of the owner of real
property, to immediately depart from the same and who refuses so to depart after

being so notified; or

9. Entering without permission of the owner or owner's agent, ulwn the real proportv

of another person which real property is posted with "No Trespassing"” signs or

-7-
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other notices of like meaning, spaced at intervals of not less than one (1) sign
or notice per six hundred sixty (660) feet along such real property; provided that
where the geographical configuration of the real property is such that entry can
reasonably be made only at certain points of access, such property is posted
sufficiently for all purposes of this section if said signs or notices are posted at
such points of access(;) is gudty of a misdemeanor.

Hubbard v. Crmmonwealth, 207 Va. 673, 152 S.E.2d 250 (1967). Entering property of
Dan River Mills where signs forbidding such entry was a violation of the Code of
Virginia §18.2-119 which allows for criminal prosecution of an individual who enters or
remains upon land, buildings or premises of another after having been forbidden to do

SO.

State of Virginia, §818.2-119. Trespass
After having been forbidden todo so; pena.'ries

If any person shall without authority of law go uoon or remain upon the lands, buildings
or premises of another, or any part, portion area thereof, after having been
forbidden to do so, either orally or inwriting, by theowner, lessee, custodian or
other person lawfully in charge thereof, or after ha ing been forbidden to do so by a
sign or signs posted by such persons or by the holdei of any easement or other right-
of-way authorized by the instrument creating such in erestto post suchsigns cn  such
lands, structures, premises or part, portion orarea thereof at aplace or placeswhere
it or they may be reasonably seen, he shall be guilty of a Class | misdemeanor. This
section shall nor be construed to affect in anyway theprovisions of 8§ 18.2-132
through 18.2-136 and 829-170 of this Code. (Code 1950,818.1-173; 1960, c. 358;
1975; cc. 14, 15; 1982, c. 169.)

Section is constitutional. - The.e is nothing in this section when properly applied which
infringes upon any privilege or right guaranteed by the federal Constitution Hall v.
Commonwealth, 188 Va. 72, 49 S.E.2d 369 (1948).

State of California 8554. 1 Method of posting

A~y property described in Section 554 may be posted against trespassing and loitering in
the following manner:

(a) If it is not enclosed within a fence and if it is of an area not exceeding one (1)
acre and has no lineal dimension exceeding one (1) mile, by posting signs at
each corner of the area and at each entrance.

(b) If it is no: enclosed within a fence, and if it is of an area exceeding one (1)
acre, or contains any lineal dimension exceeding one (l) mile, by posting signs
along or near the exterior boundaries of the area at intervals of not more than
600 feet, and also at each corner, and, if such property has a definite entrance
or entrances, at each such entrance.

(c) If it is enclosed within a fence and if it is of an area not exceeding one (1)
acre, and has no lineal dimension exceeding one (1) mile, by posting signs at
each corner of such fence and at each entrance.

(d) If it is enclosed within a fence and if it is of an area exceeding one (1) acre,
or has any lineal dimension exceeding one (1) mile, by posting signs on, or along
the line of, such fence at intervals of not more than 600 feet, and also at each
corner and at each entrance.

(e) If it consists of poles or towers or appurtenant structures for the suspension of
wires or other conductors for conveying electricity or telegraphic or telephonic
messages or of towers or derricks for the production ol oil or gas, by affixing a
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sign upon one or more sides of such poles, towers, or derricks, but such posting
shall render only the pole, tower, derrick, or appurtenant structure posted
property.

(Added by Stats. 1953, c.32, p.638 §10.)

State of (New Mexico §30-14-6.

A. The owner, lessee or person lawfully in possession of real property in New
Mexico, except property owned by the state or federal government, desiring to
prevent trespass or entry onto the real property shall oost noticed parallel to and
along the exterior boundaries of the property to be posted, at each roadway or
other way of acce*5 in conspicuous places, and if the property is not fenced,
such notices shall be posted every five hundred feet along the exterior boundaries
of such land.

B. The notices posted shall prohibit all persons from trespasing or entering upon the
property, without permission of the owner, lessee, person in lawful possession or
his agent. The notices shall:

(1) be printed legibly in English;

(2) be at least one hundred forty-four square inches in size;

(3) contain the name and address of the person wunder whose authority the
property is posted or the name and address of the person who is authorized
to grant permission to enter the property;

(4) be placed at each roadway or apparent way of access onto the property, in
addition to the posting of the boundaries; and

(5) where applicable, state any specific prohibition that the posting is directed
against, such as "no trespassing,” "-no hunting,” or "no fishing,” "no
digging" or any other specific prohibition.

State of lIdaho §18-7011. Criminal Trespass - Definition and punishment. -1.
Where the geographical
configuration of the real

property is such that entry can
reasonably be made at only
certain points of access, such
property is posted sufficiently
for all purposes of this section
if said signs or notices are
posted at such points of

access.
Code of Virginia 81S.2-135.
"Destruction of posted signs; - "Any person who "shall mutilate, destroy or take down
any "posted", "no huting" or similar sign or poster on the lands or waters of

another.. .without the consent of the landowner or his agent, shall be deemed gui'ty of

a Class 3 misdemeanor..."

Colorado Criminal Code 8§18-4-510, Defacing Posted Notice. Any person who knowingly
mars, destroys or removes any posted notice authorized by law commits a Class | petty
of fense.
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March 18, 1988

Peter Go,l

Alaska State Legislature
P.O. Box V (M.S. 3100)
Juneau, Alaska 99811

RE: Support of H.B. 198

Dear Peter:

By virtue of this letter, 1 am hereby expressing my support for
House Bill 198. This bill, if passed into law, would be of great
benefit to the private property owner. It comes at time when
problems related to trespass are at a upsurge, and unauthorized
usage of one"s private property are ever-the-more increasing. The
issue and consequences of trespass have never been openly dis—
cussed, but rather set aside. As a result, trespass problems
have grown out of proportion and furthermore, have been inter—
preted by many to mean permissiveness rather than the opposite.

As a Native Corporation in charge of the management of many acres
of land, we find, 1in many instances, unauthorized uses of our
lands by users who couldn®t care less who owns what lands. The
users seem to know that since the current trespass laws are so
vague, and can be interpreted differently, that enforcement will
be to a minimum or not at all. Even the State Troopers 1in charge
of enforcement are reluctant to pursue instances of trespass.
They find themselves caught between the individual(s) and the
private property owners, where the latter must prove beyond a
reasonable doubt that trespass did occur. Until the proof 1is
conveyed, it is either forgotten, neglected or ignored..._but the
damage is already done. These problems associated with trespass
will continue to arise until something is done. It will never go
away!

Again, for a private property owner with the management responsi—
bility of many acres of land, trespass confrontations can become

very serious. Although H.B. 198 is a long way from ideal, we

feel it is the most reasonable first step toward rectifying the prob-
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lem. Although there are other desired features in this legisla—
tion, the most important part of thir bill is Lhe elimination of
the legal liability of landowners for users who use other ™"open
lands"” for recreational purposes. It really helps corporations
in reducing their liabilityl

Let me say, 1in closing, that Ahtna, Inc., as a landowner, desires
to have a bi]l such as H.B. 198 become law, as it does clarify to
some degree what constitutes trespass along with other sections

that clearly assist private landowners 1in protect:ng their lands.

Respectfully submitted,

President

cc: Land Committee
Ray Craig, Land Protection Officer
Shareholder Committee Chairmen
Village Council Presidents
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fL-"ccjuently used dy village <cnildren on three wheelers,
unmarked. B, an eleven year old, rounds a curve, drives
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05.40.010(b)(2)
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thinks it is a noose. and h,<s, Kkill

iut-
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years before, The ground gives way under the car of u, invited
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be returning £ruui a bingo game, he stretehee & steel cable across the

road. Snowmobiler 3 is decapitateda No linhHiky.
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April 11, 1988

AR

Representative Lyman Hoffman
Alaska State Legislature

P. 0. Box V

Juneau, Alaska 99811

Dear Representative Hoffman:

Recently there has been increased activity to develop a version
of HB-198 that will satisfy the concerns of the House Judiciary
Committee while r.ot diluting, beyond reason, the intent of the

bill. Mr. Steve Sorensen, representing Sealaska, has been in—
strumental in working with House Judiciary staff to facilitate

the redrafting.

For the record, Mr. Sorensen has been working closely with Alaska
Federation of Natives staff Larry Kimball on the redrafting.
Thus, the current draft of HB-198 has Federation support.

Thank you.

Sincerely,

Janie Leask
President

cc: Representative John Sund

Representative Kay Wallis
Steve Sorensen

Integrity « Pride in Heritage ¢ Progress



TITLE:

WHEREAS,

WHEREAS,

WHEREAS,

ALASKA FEDERATION OF NATIVES, |INC.
1987 ANNUAL CONVENTION

RESOLUTION NO. 87-12

ANCSA LANDS TRESPASS

the United States Congress recognized and transferred land
ownership of specific land holding under the 1971 ANCSA
Legislation; and

sixteen (16) years have passed and interim conveyance has
not vyet been completed by the Department of Interior, to
those ANCSA LANDS to this day; and

trespass by U.S. citizens, tourists, developers and the
general public occurs in and about the Native Corporation
regions on a daily basis for many different reasons
unknown to those Alaska Native landowners and as time
progresses this inadvertant passage over and use of those
private ANCSA LANDS causes concern to all. involved.

NOW THEREFORE BE IT RESOLVED by the delegates to the 1987 annual

convention of- the Alaska Federation of Natives, Inc. that
enforcement and compliance of trespass laws by the state
and federal government on those ANCSA private lands begin
today, and to support HB 198 in the forthcoming
legislative session.

CONVENTION ACTION: PASSED
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ALASKA RAILROAD corporation

P.O. Box 7-2111 « Anchorage, Alaska 99510-7069

February 3, 1988

The Honorable John Sund

Chairman, House Judiciary Committee
Alaska State Legislature

P.O. Box V

Juneau, Alaska 99811

Re: CSSSHB 198: An Act Relating to the Permissive

NonpermissL. j Use or Land

Dear Chairman Sund,

Yesterday, we sent you some comments concerning SSBH
Unfortunately, we had not received the committee substitute

that time. We find in reviewing CSSSHB 198 that a modification
proposed in our letter has already been made. In addition,
may be difficult totrack our other recommendations

page and Jline numbers have also changed.Consequently, |
amended the comments section of our letter to follow
committee substitute. We hope that this new format will
helpful. Please disregard our comments as expressed

yesterday's letter.

Section 05.40.010, page 2. lines 12 andlJ.3,

DELETE "private,**

If "land" is defined only as private land, it is
that ARRC and other large public landowners would
protected by the limitation of liability provisions
statute. None of the other recreational use statutes
studied here Ilimit the protection of recreational wuse
to private land owners. For example, the Wac/.ington
covers "public or private Jlandowners,” and courts interpreting
the Washington law have interpreted that language to
all public and private landowners. By way of example,
State purchased some 38,000 acres of land with The

statutes

Railroad. We believe that recreational use of all public

in Alaska should be encouraged by a clearer definition

So far as ARRC is concerned, this <change 1is criticaland would

bring the statute in line with other state statutes.
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Letter to Honorable John Sund
February 3, 1988

Page 2

Section 11.<16.320. page 4. line 3.

ADD "or any instrumentality thereof" after "by the state."

For the reasons expressed above, the trespass statute
should also be clarified to insure that lands of public
corporations are also Included as well as state and municipal
lands. Like many other public corporations, ARRC has been
established as a legal entity separate from the state. This
clarification will insure that theso public lands are also
protected. Otherwise, uncertainty concerning the meaning of
"state" will persist.

Section 0S.40.010. page 1. line 16.

ADD "directly or indirectly” after "who."

This language makes it clear that the invitation or
permission to use one's Jland need not be made expressly. It
will eliminate potential legal arguments to the contrary.
Section 05.40.010. page 1. line 15.

ADD "Unless otherwise provided herein, all common law

remedies against owners of land are replaced by this chapter.”
after end of sentence.

One commentator has stated that where recreational use
legislation is silent as to <common law remedies such as the
attractive nuisance doctrine, and the statute is in derogation
of the common law, the common law remedy still may have
vitality in spite of the recreational use statute. his
observation counsels placing a specific provision in the
statute which establishes that the recreational use statute

supersedes common Jlaw remedies so that the purposes for which
the statute was enacted cannot be avoided by legal argument.

Section 05.40.010. page 1, line 15.
ADD "thereon" after "entering."

This is a technical <change which will improve the sentence
structure.

Section 05.40.Q10. page 1. line 21.

ADD "or individual" after "owner."

Both the Oregon and California statutes have almost
identical provisions that protect the owner from Jliability for

the acts or omissions of the persons who enter on their land.
The language of CSSSHB 198, however, only protects the owner
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Letter to Honorable John Sund

February 3, 1988

Page 3

from liability for his. own acts or omissions. This ls, of
course, important, but we recommend that protection from
liability for acts or omissions of individuals actually wusing

the land be made clear.
Thank you again for your consideration of our comments.

Sincerely yours,

F. G. TuH>in
President $ CEO

cc: Hous6 Judiciary Committee Members
Mr. Rick Urion

5930L
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ALASKA RAILR O AD CORPORATION

P.O. Box 7-2111 « Anchorage, Alaska 99510-7069

February 2, 1988

The Honorable John Sund

Chairman, House Judiciary Committee
Alaska State Legislature

P.O. Box V
Juneau, Alaska 99811

Re; SSHB 198; An Act Relating to the Permissive and
Nonpermiss.'.ve Use of Land

Dear Chairman Sund,

Thank you for this opportunity to express our comments and
support for SSHB 198. As you know, the legislation proposes a

recreational use statute for Alaska. Legislative liaison for
the Alaska Railroad Corporation ("ARRC"), Rick u.ion, is
planning to attend this afternoon's hearing and will be

available to field any questions concerning our comments.

In light of a growing |list of troublesome court decisions,
it is likely that ARRC and other Jlarge landowners will enforce
the "no trespass” law in order to better manage their
liabilities. Unfortunately, hikers, fishermen, hunters,
canoeists, snowraachlners, skiers, and other recreatlonalists
will bear the brunt of these closed opportunities. We believe
the bill is important legislation for a traditionally open

Alaska. We support it.

Representative Hoffman and his staff graciously considered
our earlier comments concerning HB 198. We note with
appreciation that several changes have consequently been
suggested in SSHB 198 and in technical changes to SSBH 198 for
a committee substitute. Unfortunately, we received an analysis
of our comments and subsequent <changes within the last few
hours and have not had time to discuss the following thoughts
with Representative Hoffman.

We respectfully offer these additional changes to SSHB 198
to you, to the committee, and to Representative Hoffman;
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Section 05.40.010. page 2. lines 16 and 17.

DELETE "private."

If "land"” is defined only as private land, it is likely
that ARRC und other large public landowners would not be
protected by the limitation of liability provisions of this
statute. None of the other recreational use statutes we
studied here limit the protection of recreational wuse statutes
to private land owners. For example, the Washington statute
covers "public or private Jlandowners,” and courts interpreting
the Washington law have interpreted that language to include
all public and private landowners. By way of example, the
State? purchased some 38,000 acres of land with The Alaska
Railroad. Recreational use of such lands and other public
lands in Alaska we believe should be encouraged by a clearer
definition here. So Bar as ARRC is concerned, this <change s
critical and would bring the statute in line with other state
statutes,

Section 11.46 320. page 4. line 9.

ADD "or any instrumentality thereof" after "by the state."

For the reasons expressed above, the trespass statute
should be clarified to insure that lands of public corporations
are also included as well as state and municipal lands. Like
many ether public corporations, ARRC has been set up with as a
legal entity separate from the state. This <clarification will

insure that these public lands are also protected.
Section 05.40.010. page 1. line 17.

..... ADD "directly or indirectly"” after "who.

This language makes it clear that the Invitation or
permission to wuse one's land need not be made expressly. It
will eliminate one more potential legal argument.

Section 05.40.010. page 1. lines 14. 1S.

DELETE "for recreational purposes.”
Please see explanation below.
Section 05.40.010. page 1. line 16.
DELETE "for recreational purposes” and ADD "thereon."
The purpose of emhe statute is to reward landowners by

limiting their Jliability when they "make land available to the
public without compensation for recreational purposes.” The
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landowner who makeshis land available, however, is unable to
screen the wusers ofhis lanu to determine whether those wusers
are on the land forrecreational purposes or not. The statute
should reward the landowner who opens his doors for
recreational purposes regardless of whether or not the person
entering upon the land actually uses it for recreational

purposes.

We concerned about courts which may refuse to grant
defendant landowners the protection of the recreational use
statute where the injured person's use was not in fact
recreational. For example, the user may claim that his use was
more related to a business or professional pursuit such as
guiding.

Section OS.A0.010. page 1. line 16.

ADD "AIll common law remedies against owners of land are
replaced by this chapter unless specifically referenced
herein." after end of sentence.

One commentator has stated that where recreational use
legislation is silent as to common Jlaw remedies such as the
attractive nuisance doctrine, and the statute 1is 1in derogation
of the common law, the common law remedy still may have
vitality in spite of the recreational use statute. This
observation counsels placing a specific provision in the
statute which establishes that the recreational use statute

Supersedes common law remedies so that the purposes for which
the statute is created can truly be enforced.

Thank you for vyour <consideration of our comments. Again,
we appreciate the thought reflected in this legislation and
remain hopeful that it will be favorably <considered by the

legislature.

Sincerely yours,

President 5 CBO

cc: House Judiciary Committee Members
Mr. Rick Urion

5930L
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ALASKA RAILR O AD CORPORATION

P.O. Box 7-2111 = Anchorage, Alaska 99510-7069

December 2, 1987

The Honorable Lyman F. Hoffman
House of Representatives
Alaska State Legislature
3111 C Street, Suite 460
Anchorage, Alaska 99503

Re: Proposed Amendments to House bill 198

"An Act Relating to the Permissive and Nonpermissive

Use of Land"
Dear Representative Hoffman,

The hustle and bustle of last year"s legislative
unfortunately delayed our review of several important

These included your HB 198 which, of course, proposes
recreational use statute for Alaska. The 1legislation will

it safer for a Jlandowner to make his land available
general public for recreational purposes.

In light of a growing list of troublesome court decisions,
is likely that the Alaska Railroad Corporation (""ARRC™)

other Jlarge Jlandowners will enforce the "no trespass"

order to better manage their liabilities. Unfortunately,
sportsmen, hikers, fishermen, canoeists, rafters, and
recreationalists will feel the brunt of these
opportunities. Your bill is important legislation
traditionally open Alaska. We intend to support it.

you®"ve already received support from other landowners

sportsmen®s groups.-

We have carefully studied the current draft and have

amendments to offer to you. We believe the modifications
consistent with the bill"s purposes and may help clarify
intent. Some proposed amendments may require a more detailed
explanation. Should you or your staff have questions,

feel free to contact either myself or our General Counsel,

Larry Wood, at 265-2461.

The most important recommended changes are: (a)

introductory phrase "except as provided in A.S. 09.45_.795"
should be eliminated from AS 05.40.010 because AS 09.45.795
not, in Ffact, an exception to the Jlimitation 1in AS 05.40.010;
(b) the definition of “land" in AS 05.40.010 should
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modified to delete the modifier “private” and add "bridges."

This will ensure that public corporate landowners will be
protected by the statute and that public use of such things as
railroad bridges will be covered by the Act; () the phrase
“"for recreational purposes™ should be eliminated at various
places in AS 05.40.010 so that a Ulandowner who makes his land
available for recreational use 1is protected by the statute even

when the use 1is arguably not recreational. In studying “ases
decided under similar statutes elsewhere, we note that
landowners frequently 1lose protection when public users claim
that their activities were not “"recreational." By example,
they may claim that the wuse was more related to their own
business or professional interests; and @ AS
11.46.320(c)(2), the trespass statute, should be <changed to
include Jlands of a "public corporation™ as well as state and
municipal lands. As you know, public and Native Qlandowners are
principal Jlandowners 1in Alaska and we believe that they should
be encouraged to make their Jland available for public use. We
have also made a number of other significant technical changes
in the bill which should be beneficial. As noted, we would be

most happy to provide additional explanation for these.
Thank you for your consideration of our comments.

Sincerely yours,

F. G. Turpin
President and Chief Executive Officer

cc: L. D. Wood, ,bEsq-
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HOUSE BILL NO. 198

IN THE LEGISLATURE OF THE STATE OF ALASKA

FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the permissive and non-

permissive use of land."”
BE ITENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 05 is amended by adding a new chapter to read:
CHAPTER 40. RECREATIONAL USE OF LAND.

Sec. 05.40.010. RECREATIONAL USE. (a) Except—as-pro-~
v-idcd—#H AS -99.45 795>- An owner of land who makes land
available to the public without compensation for
recreational purposes owes no duty of care to keep the land
safe for entry or use by others_j_ for-mocrcationad--pu¥pooeo
or to give a warning of a dangerous condition, use, struc—
ture, or activity on the land to persons entering thereon.
for -rocreamtdronal purposes.®”™ All common law remedies against
owners of land are replaced by this chapter unless specifi—
cally referenced herein.

(b) Except—as-—-p¥ovdded in AG 09.4-&.70-55 An owner of
land who directly or indirectly invites or permits without
compensation an individual-any person to use the land for-
any recreational purposes- does not tuereby

(€D make a representation or extend an assurance

that the land is safe for any purpose;

-1 -



(2) confer upon such perso.. the indivi-duat who
uses the—and—for recreational-purposes the legal status of
an invitee or licensee to whom a duty of care is owed; or

(3) Assume responsibility for or incur liability
for injury, loss, or death to an individual or property
caused by an act or omission of that person the owner-

(¢)- Where—the—ewner—o fmland-ehar ges3- a- person—who-
enter a—or—goes—oen—t he la4d—for—a +ecreationa:! purpose/
tmi-esa- the 4-and is1d eased—bp the—owner to-the state or-a
municipality- of the-3tate,—eoesi-deration—reeeirved by--the-
owner -for—he |ea3e—-s—not compensation within the meaning-
of-this section.-

-fdH c) This section does not limit the liability of an
owner of land (1) for a willful and- and malicious failure to
guard or warn against a dangerous condition, use, structure,
or activity, or (2) for any injury suffered when the owner
obtains compensation from the person who enters or goes upon
the land for any recreational purpose.

ey (d) This section may not be construed to relieve
a person using the land of another who has made that land
available to the public for recreational purposes without
compensation for +ecrcat-iona-l purposes from an obligation to
exercise care in the use of the land and in activities on
the land, or from the legal consequences of a failure to

employ care.



£+ (e) An individual who, with or without per —
mission, uses uo-dfag the land of another -fer- who has made the
land available for recreational purposes, with or without
permission, 1is liable for damages to the property caused
while on the property.

4g-f (F) In this section

(¢ "compensation" does not include a processing
or application fee for a permit to use land for recreational
purposes, an administrative fee of up to ten dollars for the
cutting, gathering, or removing of firewood from the Iland,
or the consideration for a lease entered into between an
owner and the state, a political subdivision thereof, or a
public corporation for any recreational purpose;

(2) “"land”™ means pr-4dvate land, roads, water,
watercourses, private ways and buildings, structures,
bridges, and machinery or equipment when attached to the
land;

3) "owner"™ means the possessor of a fee
interest, a tenant, lessee, occupant, or person in control
of the premises;

1) “"recreational purposes™ includes”™ but 1is not
limited to, hunting, Ffishing, swimming, boating, bicycling,
riding of horses or other animals, hiking, pleasure or off-
road vehicle driving, nature study, water skiing, showmo-
biling, winter or water sports, and viewing or enjoying

historical, archaeological, scenic or scientific sites,

-3-



or cutting, gathering or removing of firewood by anyone for
personal use, when done without chagge-or compensation to
the owner.

Sec. 05.40.020. PERMISSIVE RECREATIONAL USE. (@ An
owner of land who either directly or indirectly invites or
permits a person to use land for recreational purposes
without compensation does not give the person a right to
continued the- use of the land for a recreational purpose
without consent and such use does not support any claim of
adverse possession.

(b) The permission of an owner of land for
recreational use of land without posting or fencing or
otherwise restricting use of the land does not raise a pre—
sumption that the owner intended to dedicate or otherwise
give over to the public the & right to continued use of the
land.

Sec. 2. AS 09.45.730 is amended by adding a new subsection
to read:

(b) A person who enters upon the land of another
gather geotechnical data or take mineral resources without
lawful authority or license, 1is liable to the owner of that
land for treble the amount of damages that may be assessed
in a civil action. If the trespass is inadvertent, or the
defendant had probable cause to believe that the land on

which the trespass was committed was the defendant®s own or

4 -
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that of the person in whose service or by whose direction
the act was done, only actual damages may be recovered.
Sec. 3. AS 09.45.795 is amended to read:
Sec. 09.45.795. CIVIL LIABILITY FOR PERSONAL INJURIES

OR DEATH OCCURRING ON AMPRQVED m®R -UIHWPROVED LAND . In
addition to the liability limitation contained 1in
AS 5.40.010, (a) An owner of land REOP-UNIMPROVCD—LAiIrD] as
those terms are defined in AS 5.40.010(f) 1is not liable in
tort for damages for the injury to or death of a person
who, with or without permission, enters orrco or remains on
the unimproved-portion of land if

(¢ the injury or death resulted from a natural
condition of the unimproved portion of the land properLy or
a condition of a portion of the land that was improved by a
third party without the knowledge or permission of the
owner; or [and]

(2) the person had no responsibility to compen —

sate the owner for the person®s use or occupancy of the

Sec. 4. AS 09.45.795 is amended by adding new subsections to
read:

(b) /--randowner An owner of land, as those terms are
defined in AS 5.40.010, is not liable in tort for damages
for the iInjury to or death of a person who trespasses on the
land of another in violation of AS 11.46”~ whether the land
is improved—-or -unj.mprove-eW-

-5-



-fco) Pot— bh-e-pui-poses of thi3-section; unr impcoveddil
means— band -fonr. in—its natural cond-adrion or if improvedsl
fhe improvement-was placed-on-the- land-by~a— bhd-rd paroy
without” t-he knowledge—or mermi#30-ion—of the-owner-—

Sec. 5. AS 11.46.320 is amended by adding a new subsection
to read:

(©) A person violates (a) of this section if the per —
son

(€D willfully enters or remains unlawfully on the
premises of another knowing that the conseu- to enter or
remain on the premises has been denied or withdrav/n by a
person in charge of the premises;

(2) willfully enters on premises owned, operated,
or controlled by the state or any political subdivision
thereof or any public corporation a--municipality—-of the
e-ba-be knowing that consent to enter the premises has been
denied or withdrawn by the person in“"charge of the premises;

(3) without authority of law goes upon and
remains on the premises of another, having been denied entry
on the premises either orally or in writing by the person in
charge of the premises or after having been forbidden to do
so by signs posted under AS 11.46.350(b);

(€)) enters enclosed premises of another or premi —
ses of another posted under AS 11.46.350(b) on foot or by a

vehicle without the express or iImplied consent of the person



in charge of the premises, except through a road, airstrip,
or other apparent way of access;

(5) hunts, fishes, traps or removes animal, vege—
table, or mineral material on the premises of another
without permission;

(6) enters the premises of another to remove or
use the property of another without the permission of the
person in charge of the premises;

@) willfully enters on or crosses over private
premises to gain access to a valid easement or navigable
water;

A3) enters on the premises of another _./ithout
permission and damages a part of the premises;

9 knowingly or unlawfully enters or remains on
the premises of another to acquire geotechnical, geological,
geophysical, or geochemical data for the purpose of locating
minerals;

(10) being a person engaged in business for pro—
fit, including”™ but not limited to, hunting or fishing
guides river guides, recreation guides, air taxi operators,
surveying, timber cruising, and commercial air carriers,
enters and remains on the premises of another without the
permission of the person in charge of the premises.

Sec. 6. AS 11.46.350(b) 1is amended to read:
(b) For purposes of this section, a person who,

without i1Intent to commit a crime on the land, enters or



remains upon unimproved and apparently unused land, which is
neither fenced nor otherwise enclosed in a manner designed
to exclude intruders, 1s privileged todo so unless

(@) notice against trespass is personally com—
municated to that person by the owner of the land or some
other authorized person; or

(2) notice against trespass is given by posting
in the mannerdescribed iIn (c) of this section [IN A
REASONABLY CONSPICUOUS MANNER UNDER THE CIRCUMSTANCES].

* Sec. 7. AS 11.46.350 1is amended by adding a new subsection
to read:
(©) A notice against trespass 1is given if the notice

(¢D) is printed legibly in English;

(2) is at least 144 square inches 1in size;

(3) contains the name and address of the person
under whose authority the property is posted and the name
and the address of the person who is authorized to grant
permission to enter the property;

(€)) is placed at each roadway or apparent way of
access onto the property; and

(5) states any specific prohibition that the

posting 1is directed against, such as "no trespassing,"” no

hunting,”™ "no fishing,”™ "no digging,"” or a similar

prohibition.

S7T:AR1:05.3F
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February 2, 1988

The Honorable John Sund
Chairman

House Judiciary Committee
P.O0O. Box V

Juneau, Alaska 99811

Dear Representative Sund:

Subject: SSHB 198 - An actrelating tothe permissive and
non permissive use of land.

Position: As the bill is currently written it does not
affect the Department of Natural Resources. If It was
amended to include an exemption from liability as outlined
below, the Department of Natural Resources would
enthusiastically support it.

Background: The Department has many concerns relating to
liability on state land. IT this exemption of liability was
extended to state land it would resolve many of those
concerns about recreational use of both developed and

undeveloped land and concerns regarding injuries and damages
when we 1issue leases and permits.

The state should not be liable if it leases land in its
natural condition and others 1improve it, as long as it was
in its natural condition when it was originally leased.

Recomnendation: The Department of Natural Resources
recommends that the bill include "state land” under the

definition of land, Sec. 05.40.010(g)(2).

Sincerely,

Judith M. Birady
Commissioner
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cc: Sponsor (Hoffman)
Committee Members
Bob Evans
Rod Swope
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February 16, 1988

The Honorable Lyman Hoffman
Representative, District 25

The Honorable John Sund
Representative, District IB

House of Representatives

c/o The House Judiciary Committee
P.O. Box V

Juneau, Alaska 99811

Re: House Bill 198 - "An Act Relating to the
Permissive and Nonpermissive Use of Land"

Gentlemen:

Sealaska Corporation 1is the Regional Native corporation

for southeast Alaska. Sealaska owns approximately 493,000
acres of land located throughout southeast Alaska. Almost
all of Sealaska®s land is remote, unimproved, but accessible
by land, air and water. As the major private landowner for

for southeast Alaska, Sealaska would 1like to express its
support for this legislation and offer the following comments
with regard to HB 198, "An Act Relating to the Permissive and
Nonpermissive Use of Land."

Under the provision of the proposed Bill, Sealaska would
not be Iliable for 1injury or death if permission were given
for recreational use, nor would Sealaska be liable for any

injury or death 1if the property were uni:-.proved. However,
much of our land contains logging roads used by Sealaska and
others as part of its timber harvesting. Many of these

logging roads have been put to bed, with culverts and bridges
removed and natural vegetation permitted to grow over these
roads. As you may know, Sealaska 1is required to do this
under the Alaska State Forest Practices Act, AS 41.17.
Though these roads are now abandoned, liability could attach.
It is our impression that the intent of this legislation is
to exclude liability under these circumstances, and Sealaska
is offering some suggested amendments to cover those
concerns.

SEA LASKA CORPO RATlON ONE Sealaska Plaza.Juneau. Alaska 99801-1276 Phone (907) 586-1512
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The intent of HB 198 is to clarify for the Ilandowner,
the duty it owes to someone who enters wupon 1its land.
Section 1 of the current version of HB 198 (CS for Sponsor
Substitute for HB 198 (Judiciary), Bradley 2/3/88) ("CSSSHB
198") provides ample protection to the Jlandowner provided
that the wuse of the land was vrecreational and without
compensation. This encompasses permissive use of the Iland,
but does not 1include someone who 1is using the land without
permission.

The only protection afforded the landowner  from
liability to a trespasser 1is found 1in Section 4 of the
current version of HB 198, which merely states that the

landowner 1is not liable 1in tort to a trespasser. Sealaska
would ask the Committee to compare this short provision with
the provision found in Section 1 of that Bill. If no duty of

care 1s owed to one using the land with permission, then no
duty should be owed to one using the land without permission.
This would be in accord with the common law principle that no
duty of care is owed to a trespasser. Sealaska believes that
this principle should be clearly established in this Bill.
To that end, Sealaska has drafted a substitute for Section 3
to be used in place of the current Section 3 of CSSSHB 198
for this purpose. A copy of the proposed amending language
is attached. The intent of the proposed language is to
specifically provide that no [liability will attach to a
landowner if a trespasser enters upon the land and 1is injured
or killed.

Some of Sealaska®s lands are 1isolated tracts, either
surrounded by water or by federal/state-owned land. In such
situations, access to Sealaska's land could be obtained
anywhere along the perimeter, through roads which pass
through federal or state-owned lands but do not enter
Sealaska®s Jlands, or by an accessible landing beach. Under
the proposed Section 7 of CSSSHB 198, Sealaska would be
protected from trespassers if it takes the steps of posting
the property "at each roadway or apparent way of access.”
However, it 1is physically 1impossible for Sealaska to post

notice at every conceivable access point. A better rule
would be to require posting at specific known access points
or along the perimeter at specified cardinal directions. To

that end, Sealaska offers a proposed substitute for Section 7
of CSSSHB 198, which is enclosed for this Committee®s review
and use.

In sum, the burden of liability should Ilie with the
trespasser and not with the landowner. Therefore, it should
be an act of trespass if entry if made upon the [land of
another without permission regardless of posting and
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liability should not be contingent upon providing notice of
some prohibitive act. H3 198 goes far to address these
concerns. However, Sealaska believes that the enclosed
substituted sections would further clarify the legislature®s
intent regarding protection from unpermissive use of land and
limiting liability for permissive use of land.

Sincerely,

SEALASKA CORPORATION

Robert W"AJLdescher
Senior Vice President
Resource Management

RWL/amt

s\rep.ltr

Attachments: Proposed substitute for Section 3
Proposed substitute for Section 7

cc/enc: Sen. Jim Duncan

Sen. Richard Eliason
Sen. Lloyd Jones
Rep. Peter Goll

Rep. Ben Grussendorf
Rep. Bill Hudson
Rep. Robin Taylor
Rep. Fran Ulmer
Byron 1. Mallott

Sam Kito

Janie Leask

John Hartle

Larry Kimball
Stephen F. Sorensen, Esq.
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PROPOSED SUBSTITUTE FOR SECTION 3
OF CS FOR SPONSOR SUBSTITUTE FOR
HOUSE BILL NO. 198
3. AS 09.45.795 1is amended to read:

Sec. 09.45.795. CIVIL LIABILITY FOR PERSONAL INJURY OR

DEATH OCCURRING ON IMPROVED OR UNIMPROVED LAND.

(6)) An owner of unimproved land owes no duty of care to
keep the 1land safe for entry or use py oOthers in violation
of AS 11.46, or to give a warning of a dangerous condition,

use; structure or activity on the land.

() Aland [AN] owner |[OF UNIMPROVED LAND] is not liable 1in
tort for damages for the injury or death of a person who
enters onto or remains on the unimproved portion of the land

if

(¢&D) the injury or death resulted from

()] the failure of the person entering the Iland

to exercise care; or

((3)) a natural condition of the unimproved portion

of the property; or

© a man-made condition on a portion of the

unimproved property existing after that portion of

PAGE -1-



the property has been abandoned and the property

has begun to revert to an unimproved state; or

D) the condition of a portion of land that was
improved by a third-party without the knowledge or

permission of the owner; or [AND]

@ the person had no responsibility to compensate the

owner for the person®s use or occupancy of the land.

© “"Unimproved Jland"” shall include land wupon which the
construction/ installation, or placement of any structure,
fixture, device or other improvement enables, assists or
otherwise furthers the subsistence or other <customary or
traditional wuses of such land, or the harvest of timber
thereon, including road construction and activities relating
to reforestation, silviculture or other similar resource

enhancement practices.

RATIONALE:

MUCH OF THE PRIVATE LAND IN SOUTHEAST ALASKA CONTAINS
LOGGING ROADS. WHEN TIMBER HARVESTING 1S COMPLETED, THESE
LOGGING ROADS ARE PUT TO BED, WITH CULVERTS AND BRIDGES REMOVED
AND NATURAL VEGETATION IS PERMITTED TO GROW OVER THE ROADS. THIS

IS DONE AS REQUIRED BY ALASKA®™S FOREST PRACTICES ACT.

PAGE -2-



UNDER THE CURRENT PROVISIONS OF THIS BILL, A PRIVATE
LANDOWNER WOULD NOT BE LIABLE FOR INJURY OR DEATH IF PERMISSION
WAS GIVEN FOR RECREATIONAL USE, NOR WOULD THERE BE ANY LIABILITY
FOR ANY INJURY OR DEATH IF THE PROPERTY WERE UNIMPROVED.
HOWEVER, BECAUSE OF THESE ABANDONED ROADS, LIABILITY COULD
ATTACH. THE PROPOSED SECTION 3 ADDRESSES THIS CONCERN.
FURTHER, IF NO DUTY OF CARE 1S OWED TO AN INVITEE, PERMITTEE, OR
LICENSEE, THEN NO DUTY SHOULD BE OWED TO A TRESPASSER. THIS
wouLD BE IN ACCORD WITH THE COMMON LAW PRINCIPLE THAT NO DUTY OF
CARE IS OWED TO A TRESPASSER. THISPRINCIPLE SHOULD BE CLEARLY
ESTABLISHED IN THIS BILL. THE PROPOSED NEW SECTION 3 FOR HOUSE

BILL 198 COVERS THIS AS WELL.
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PROPOSED SUBSTITUTE FOR SECTION 7
OF CS FOR SPONSOR SUBSTITUTE FOR
HOUSE BILL NO. 198
* Sec. 7. AS 11.46.350 1is amended by adding a new subsection
to read:
(c) A notice against trespass 1is given if the notice

(1) is printed legisbly in English;

(2) is at least 144 square inches 1in size;

(3) contains the name and address of the person
under whose authority the property is posted and the name and
the address of the person who is authorized to grant
permission to enter the property;

(4) 1is placed at each roadway or at each way of
access onto the property which is known to the landowner; in
the caseof 1isolated tracts, notice may be placed along the

perimeter at each cardinal points of the isolated tract; and

(5) states any specific prohibition that the

posting 1is directed against such as no trespassing,"” no

hunting," no fishing," "no digging," or a sinmilar

prohibition.

s\sec7.doc



TESTIMONY OF ROBERT W. LOESCHER
BEFORE THE HOUSE JUDICIARY COMMITTEE
ON HOUSE BILL 198
March 29, 1988

MY NAME IS ROBERT W. LOESCHER. I AM THE SENIOR VICE
PRESIDENT RESOURCE MANAGEMENT FOR SEALASKA CORPORATION, THE
NATIVE REGIONAL CORPORATION FOR SOUTHEAST ALASKA. SEALASKA
PRESENTLY OWNS APPROXIMATELY 238,000 ACRES OF SURFACE AND 493,000
ACRES OF SUBSURFACE LOCATED THROUGHOUT SOUTHEAST  ALASKA.
SEALASKA WILL ALSO RECEIVE APPROXIMATELY 100,000 ACRES OF SURFACE
AND SUBSURFACE AS PART OF ITS FINAL ENTITLEMENT UNDER THE ALASKA
NATIVE CLAIMS SETTLEMENT ACT. ALMOST ALL OF SEALASKA®S LAND IS
REMOTE, UNIMPROVED, BUT ACCESSIBLE BY LAND, AIR AND WATER. AS
THE MAJOR PRIVATE LAND OWNER FOR SOUTHEAST ALASKA, SEALASKA WOULD

LIKE TO EXPRESS ITS SUPPORT FOR HOUSE BILL 198.

SEALASKA CORPORATION, IN CONCERT WITH THE ALASKA FEDERATION
OF NATIVES, HAVE REVIEWED THE COMMITTEE SUBSTITUTE FOR THE
SPONSOR SUBSTITUTE OF HB 198. IN RESPONSE TO THE CONCERNS
EXPRESSED BY MEMBERS OF THIS COMMITTEE, WE NOW OFFER THE PROPOSED

DRAFT AS A SUBSTITUTE FOR THE PRESENT COMMITTEE SUBSTITUTE FOR HB

198. BOTH SEALASKA AND AFN FELT THAT HB 198 CONTAINED SOME
AMBIGUITY AND DUPLICATION WHICH NEEDED TO BE ADDRESSED. OUR
DRAFT, WHICH IS OFFERED TO THIS COMMITTEE, IS OUR EFFORT TO

PROVIDE A MUCH CLEANER VERSION OF THIS BILL. THIS DRAFT, HOWEVER

ROBERT W. LOESCHER PAGE - 1 -
TESTIMONY



STILL PRESERVES THE PROVISIONS WHICH PROTECT THE LANDOWNER FROM

CERTAIN TYPES OF LIABILITY.

THE NEW DRAFT OF HB 198 HAS CONDENSED THE PROVISIONS
CONCERNING RECREATIONAL USE IN SECTION 1 OF HB 198.
ADDITIONALLY, WE PROPOSED THAT NEW SECTIONS BE ADDED TO [INSURE
THAT NO PROPERTY RIGHTS WILL BE CREATED OR CONVEYED THROUGH

RECREATIONAL USE OF PROPERTY.

SECTION 2 OF HB 198 CONCERNING TREBLE DAMAGES FOR GEOLOGICAL
TRESPASS REMAINS THE SAME IN OUR DRAFT. SECTION 3 OF HB 198,
WHICH SOUGHT TO AMEND AS 09.45.795, HAS BEEN ALTERED TO ADDRESS
THE CONCERNS OF THIS COMMITTEE AND TO BRING THE AMENDMENT- INTO
CONFORMITY WITH THE PROPOSED VERSION OFFERED BY SENATOR DUNCAN.

\

OUR RE-DRAFT OF HB 198 REDUCED THE SPECIFIC [INSTANCES OF
TRESPASS TO INCLUDE ONLY THOSE ACTS WHICH HAVE BEEN AMBIGUOUS AS
TO WHETHER SUCH ACTS CONSTITUTED TRESPASS. UNDER OUR RE-DRAFT,
THOSE ACTS WOULD NOW BE CONSIDERED TRESPASS. SECTION 7 OF HB 198
HAS BEEN ALTERED TO CLEARLY ESTABLISH THE REQUIREMENTS FOR
POSTING OF SIGNS TO PROHIBIT TRESPASS. THIS LANGUAGE HAS BEEN
PREVIOUSLY PROPOSED BY SEALASKA IN ITS EARLIER COMMENTS REGARDING

HB 198.

WE FEEL THAT THIS NEW DRAFT OF HB 198 PRESERVES THE SAME

CONCERNS ADDRESSED IN THE EARLIER VERSION OF HB 198. HOWEVER, WE

ROBERT W. LOESCHER PAGE - 2 -
TESTIMONY



BELIEVE THAT THIS VERSION IS MORE SUCCINCT AND CLEARER. T

RESOLVES THE AMBIGUITIES WHICH EXISTED IN HB 198. WE ENCOURAGE

THIS COMMITTEE TO REVIEW THIS NEW DRAFT AND ADOPTED IT AS THIS
COMMITTEE S SUBSTITUTE FOR HB 198.
THANK YOU FOR YOUR TIME AND INTEREST.
PAGE - 3 -

ROBERT W. LOESCHER
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411 W. 4th Avenue, Suite 301 « Anchorage, Alaska 99501 + Phone (907) 274-3611

August 11, 1987

Mr. John Sund

State House of Representatives
2504 Second Street

Ketchikan, Alaska 99901

Dear Repr e Sund:

Enclosed for your review and use are copies of National
Recreation and Park Association Law Review articles that
address 1issues relevant to public recreational use of
private land. I believe the material addresses several
of the issues that were brought forward by the judiciary
committee on House Bill 198.

I appreciate your interest in this issue. I am available
to work with you or your staff on HB 198 at your convenience,
I am hopeful that progress can be made on the bill early
on in the coming session.
Thanks again. I hope your summer has been enjoyable.
Best rhgards,
Lawrfence H~A/~imball, Jr.

Land Manager

cc: Representative Lyman Hoffman

Integrity ¢ Pride in Heritage * Progress



President"™s Commission

Examines Public Recreation on Private Lands

On March 10. ;9fc. >.*n,itor
Mnicoim. Waliop (R-\'-T ctv.ditcled
a wort-snor in Washington. DC. lu
ex.itr.mv recreation on private iands.
The Task Force on Recreation or. Pri-
vate Lai.c®. an ad hoc croup or some
twen:\ oreamcaturns and acencies
incliidtnc tne PrtMoent - Commis-
sion on Americans Outcoori, scon-
sored trie workshop. The purpose 0i
tile workshop was described as

toliows:

Private iands constitute nearly
two-:hircs oi our nation and host
many recreational activities. The
potential for private lanes to pro-
vioe even more recreation cppor-
tun ties is great. Yet many private

James C. Kozlowski, J.D.

RPLR

landowners have concerns, rang-
ing trom liability to vandalism,
whnic'n prevent them from open-
ing their ands for recreational
use. Incentives capabie of counter-
daiancing these concerns arc not
well understood. This workshop

¢j.-of.s to cxuiore the issues reiateci
to recreation or. private lands,
fortes adaresseu will inctuoe pri-
vate Kkina.- ownersnip patterns
and tne avatiabtitiy oi those lands
tor pubi:: recreation, problems
mat attempt to restrict access and
incentives tor increasing recrea-
tional access and opoortumtv.

in bringing togetner experts in
the ficlc, the Task Force on
Recreation on Private Lands seeks
10 understand the concerns of pri-
vate landowners, the actual issues
which need to oe contronted, and
the possible solutions to these
problems which will realize the
potential contribution of these

Continued

National Recreation and Park Association's

I1th Annual

Park Planning and Maintenance School

Colorado Springs, Colorado

August 17-20

A two-year course consisting of two annual 4 day sessions of study and
lectures. Also offered and running concurrently with the two-year
school is a Graduates Institute.

For further information contact:
GW. Metcalf fy—  Frank D. Cosgrove

Kevnotc Speaker
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ianas ro America s recreation
seeds. The workshop will be con-
ducted in conjunction with the

President's Commission on Amer-

icans Outdoors and will be moder-

ated by members of the Commis-
sion.

Iwas a member of a panel address-
ing "The Challenges" of recreation
on private lands. Members of my
panel included individuals repre-
senting small woodland owners,
ranchers, the electric power indus-
try, and the forest products industry.
My assigned topic was "Legal Views
on Liability." What follows isa sum-
mary of my remarks prepared for

the workshop.

Look to Existing
Recreational Use Statutes™,

There is nothing new urtder the
sun. We have been this way before.
In 1965, SUggested Stale Legislation by
the Council of State Governments
advocated a model recreational use
statute. This statute was designed to
encourage private individuals to
open their lands for public recrea-
tional use. Similarly, the stated pur-
pose of this workshop, more than

The National

1986

Park and

twenty years after the model recrea-
tional use statute was published, is to
facilitate public recreational oppor-
tunities on private lands.

In jurisdictions where a recrea-
tional use statute exists, there is no
landowner liability for recreational
injuries attributable to ordinary
negligence i.e. mere carelessness. To
recover damages, the injured recrea-
tional user, who entered the pre-
mises free of charge, must prove
willful or wanton misconduct.
Unlike ordinary negligence, such
misconduct is much more outrageous
behavior demonstrating an utter dis-
regard for the physical well-being of
others.

At present, forty-seven jurisdic-
tions have enacted recreational use
statutes. Most of these iaws are based
upon the 1965 model act. The origi-
nal intent of this model legislation
was to provide limited immunity to
private landowners. However, these
state recreational use statutes have
also been held applicable to public
entities. Under the terms of the
Federal Tort Claims Act, the federal
government is liable for negligence
"like a private individual™ under the

Recreation

Series

law of the state where the injury oc-
curred. As a result, these recreational
use statutes intended for private in-
dividuals have unirormJv been held
applicable to the federal govern-
ment.

In addition, state recreational use
statutes are applicable to the state
and local go” :nmental entities in
approximately twelve jurisdictions.
In some instances, these statutes are
limited to recreational activities con-
ducted on rural lands. However,
some state courts have found the
recreational use statute applicable to
urban lands. For example, the cities
of Omaha and Detroit have suc-
cessfully raised the state recreational
use statute as a defense to alleged or-
dinary negligence liability for inj-
uries sustained in a public park.

Why is the applicability these state
recreational use statutes to public en-
tities relevant in a discussion of
recreation on private lands? In my
opinion, public recreational access to
private land is more likely when
viewed within the context of public
recreational immunity. Specifically,
a significant provision in the model
recreational use statute adopted by

Recreation and Park Association announces the

of Seminars

The National Recreation and Park Association, in conjunction with various universities and professional organiza-
tions, offers paik and recreation administrators and managers the opportunity to advance their knowledge and job
skills through intensified coursework in several specialized fields. The following summary outlines 1986 educational
opportunities scheduled as of this date. Additional courses will be announced in future issues.

Executive Development Program for Park and
Recreation Administrator*
~ March23-28, 198
Indiana Unlversny,.Bioomlngton, IN

An extensive advanced education course designed lor park
and recreation executives with general management
responsibilities, and_gqr, specialists about to assume general
managenal responsibilities. Sponsored by NRPA and In*
diana”University in_cooperation with Indiana Graduate
School of Business. Tuition: $575.00 double QCCUﬁancy,
5645.00  single occupancy (includes registration

and mealsg. Contact James A, Peterson, School of HPER,
Room 133. Indiana University, Bloomington, IN 47405.
Tel. (812) 335-8037.

National Aquatics Mana%ement School
Temp-*, Arizona— April 6-10,1986

An NRPA-sporoored two-year education program for ad-

ministrative and supervisory personnel responsible for

managing svwmmmg} pool ‘and aquatic ’r_Jlrograms and
B s Ad

facilities.” Tuition; TBA. Contact Jane g ams,
Regional Director, 1400 K Street, Suite 302, Sacramento,
CA'95814. Tel. (916)441-0445,

TR Management School
QOglebay Part Wheelmg, Wy
March 16-23,198

The TR Mana%ement_ School Is co-sponsored by the
ommission and the University of Mary-

Whegling Par*

0Using,

land in cooperation with the National Recreation and Park
Assciation. The purpose of the school is to provide the
participant with an overview of the contemporary issues
affecting the therapeutic recreation profession from a
management level ,pers’pectlve. Contact: Dr. Diana
Richardson, University of Maryland, College Park. MD
20742, Tel. (301) 454-3290.

Fifth Leiiure and Aq(m Management School
QOglabay Park, heelmg,WV
. March 16-23,198 ,
The Leisure and Agmg Management School is sponsored
\k/)\}/ the National Recreation ‘and Park Association, the
heeling Park Commission, and the University of Mary-
land Ceriter on Aging and De(g;artment of Reacation. The
two year curriculim is divided into a community tract, and
aclinicallextended care tract with some integration within
lhe two traci framework. Contact: Fred Humphrey.
DeEanmcn! of Recreation, University of Maryland, 23
5’5E4 gzgéﬂldmg, College Park, MD 20742."Tel. (301)

Pacific Revenue Source* Management School
Ucivenlty of California. San Diego, CA
July 12*16,1986

A two-year education program ffo,r managenal personnel
who_administer or pian to"administer revenue producin
facilities and programs A Graauatr Forum is avail?rie in

graduates of any of the NRPA Revenue Sources Manage-
ment Schools. Tuition: TBA. Contact Jane Hipps Adars.
Regional Director. 1400 K Street, Sulie 302, Sacramento,
CA 95814, Tel. (016) 441-0445,

Park Planning & Maintenance School
Colorado Sprmgls co
August 17-20,1986
NRPA Certificate & Diploma Program
CEU's Awarded
A two-year development program with a graduates In-
stitute. "Here you will leam "the latest techniques and
methodologies being used In the field by those responsible
for ma|ntaun|n%1, develo?mE and plannmg park and recrea-
tion facilities. Tuition: TBA, Sponsored by NRPA. Contact
Frank D. Cosgrove. Regional Director, Western Service
Center, P.0. Box 6900, Colorado Springs, CO 80934. TeJ.
(303) 632-703L.

Park and Racrtadog Safegf School
Colorado Spring*. CO
Auguet 21-22,"1986
NRPA and National Safety Couvdl
Certificate Proqram, CEU"a Awarded
A one-year program. To Teach you how to cooduci safety
audits of your park and recreation facilities and howto set
up a safe pro%am lor your department. Tumon; TBA.
ontact Frank D. Cosgrove. Regional Director. Western
§re\rv|ce Center. P.0. Box 6900 Colorado Springs. CO

“noi
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most states preserves limited im-
munity for lands leased to the state
or local government for recreational
purposes. Further, any payment
received by the private landowner
from the state or local government
for leasing the land is not considered
a charge or fee within the meaning
of the recreational use statute. Thus,
lease payments from public entities,
unlike entry fees paid to the private
landowner, would not deprive the
landowner of limited immunity
under the recreational use statute.

If the

private

framework for providing

landowners with recrea-
tional developed
more than twenty years ago, why is

public access still an issue today? My

immunity was

own experience has been that most
landowners as well as attorneys do
not know that recreational use
statutes exist. As a result, the statutes
do not necessarily encourage private
landowners to allow public access by
limiting liability. On the contrary, If
landowners become aware of the
recreational use statute, it is after an
injury occurs and counsel raises the
statute as a defense to negligence

liability.

Send For Qur Conpllete
Irdstrial Pump or
Marine Pump Brodhures.

258 Industrial Park Roud
New Bedford, MA 02745

INTERNATION A L Call|617) 995-9711

PImw aifGii CKier Mt cvti numb* 12

In those few instances where land-
owners know about the statute, there
is a perception that recreational use
statutes do not provide sufficient im -
munity to act as an incentive for
public access. Private landowners do
not want to know if they will have a
successful defense to a recreational

injury lawsuit. Their concern is
much more basic; they want to
know: "Can | be sued?-' Unfor-

tunately, the answer invariably is
"yes" with or without limited im-
munity provided by a recreational
use statute. As a result, the lower
landowner standard of care (from
ordinary negligence to willful or
wanton misconduct) imposed by the
recreational use statute will not en-
courage most private individuals to
open their lands to public recrea-
tional use.

I would, therefore, suggest that
any solution to the private recrea-
tional lands issue must address the
private landowners very real con-
cerns about being sued. Whether you
win or lose, it has been said that a
lawsuit is the worst thing that can
happen to an individual with the ex-

ception of death or serious illness.

Therefore, the
couraging public recreational access

challenge to en-

to private lands isto somehow insul-
ate the private landowner from the
costs attendant to a lawsuit.

To encourage public access to pri-
vate lands, public agencies must ex-
hibit the same degree ofcommitment
and fervor usually associated with
land acquisition programs. As an
alternative to fee simple acquisition,
lease agreements with private land-
owners can provide prublic recrea-
tional land whereby the publicagen-
cy agrees to defend and indemnify
the private landowner. Therefore,
the private landowner may still be
sued, but the public will hold the pri-
vate landowner harmless, absorbing
the cost of defending the lawsuit. In
this way, private landowners will
feel less threatened by potential
liability when they open their lands
to prublic recreational use. Further,
there needs to be a public awareness
campaign to educate private land-
owners to the immunity available to
them under existing recreational use
statutes.

In my opinion, existing recrea-

Ccmtinued on nect page



For a free copy of this brochure
and bulk price information, write
or call Therapeutic Recreation,
National Recreation and Park Asso-
ciation, 3101 Park Center Drive,
Alexandria, VA 22302. (703) 820-
4940 ext. 40.

FisNfromfion
Change of
Address

Please lei us know two months in
advance so vou will receive vour
PARKS U RECREATION maga-
zines without interruption.
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uoimi use statutes CdNdutxiUtueiv au-
aress trie public access problem. We,
therefore, do not need some type of
bullrt®
awhole

inappropriate "silver legis-
lation on the federal level, o:
new set of statutes on the state level

conferring some type of limited
recreational immunity. We can work
with what we already have on the
books with little or no change to the

existing statutory framework.

W here necessary, however, |
would suggest that recreational use
statutes be amended to make it clear

that such immunity applies to public

entities, as well as private in-

dividuals. In a recreational injury
lawsuit involving private land leased
to a public entity, the private

owner as well as the governmental

land-

would,
that the
associated

agency may be sued. It

therefore, be preferable

lower standard of care
with the

applicable to all

recreational use statute be

potential defen-
dants, public as well as private.

A uniform standard is desirable
because the state or local agency will
be more willing to enter into a lease
agreement whereby the public entity
agrees to defend and hold the private
landowner harmless when liability
must be based upon proof of willful
or wanton misconduct. A lower stan-
dard of

willful/wanton misconduct for both

care requiring proof of

the public and private parties in a
lease of recreational land increases
the likelihood of a summary judg-
ment. A summary judgment dis-
misses or resolves a case prior to a
full trial. This significantly lowers

the costs attendant to litigation.

Coordinated Effort Needed

Attorneys defending recreational
injury lawsuits tend to be jurisdiction
They

necessarily aware

therefore, not

of the

specific. are,
status of
i Kreational immunity in other juris-
dictions. As a result, recreational use
statutes are being interpreted by state
various Many of

courts in ways.

these judicial interpretations do

nothing to encourage private land-
owners to open their lands to public
recreational use.

History has taught us that it is not
the

use

enough to get the statutes on
There are 47 recreational
but

liability for allowing public

books.

statutes, potential landowner

recrea-

tional access is still an issue. No

doubt, we have come a long way

since 1965. However, much needs to

be done to ensure that these recrea-

nona. use statutes are ravoraoiy in-
terpreted by the courts.

the
field needs to coordinate
the

liability. Specifically, some sort of in-

In my opinion, recreation

its efforts in

area of recreational injury’

stitutional base needs to be

developed to share information and

resources on the overall issue of

recreational liability. For

want of a better term, this proposed

injury

think tank has been referred to as the

"Recreation Law Institute."
I am certainly not advocating
another federal agency like the

Bureau of Outdoor Recreation or a
Heritage Conservation and Recrea-
tion Service. On the contrary, | think
the proposed Institute would be bet-
ter suited to a university environ-

ment supported by those agencies
utilizing its services. One would ex-
that the industry

would be interested

pea ireiurance
in supporting a
coordinated effort by the recreation
field to the
recreational injury liability.

hope that one
the

Ameri-

address problem of

| would, therefore,
of the
President's Commission on

recommendations by

cans Outdoors would be for the pri-
vate seaor to aeate such a Recrea-
tion Law Institute. In so doing, the
President's Commission can ensure
that any momentum created in the
injury liability
life of the
a coordinated

the

area of recreational
can continue beyond the
Absent

approach to

Commission.
institutionalized
issue of recreational injury liability, I
that
from now we will be back once again

would suggest twenty vyears

to explore the liability challenge, in-
cluding public recreational access to

private lands.

Mr. Kozlowski is an attorney in
Springfield, VA. He is the author of
the Recreation and Parks Law Re-
porter and a member of the National
Society for Park Resources Board of
Directors.
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A ““Cut and

Rec Use Law to

ByJames C. Kozlowski, J.Q.. Pb.D

Ac its meeting in .Anaheim. Cali-
fornia on October 21. 19S6. the-
Board of Trustees of the National
Recreation and Park Association en-
dorsed the following polio= "It is
the polio- of the Trusteesiof the
National Recreation and'Park
Association to encourage anil help
promote the enactment of state rec-
reational use statutes.” This policy
was one of several statements
adopted regarding the perceived
"liability crisis.” Under a recreation-
al use statute, the landowner owes
nodunrofcare to arecreational user
on the premises free of charge.

0

Paste” of Model

Include Public

Although there is no liability for
ordinary negligence, liability will be
imposed for willful or wanton mis-
conduct. Willful or wanton mis-
conduct, unlike ordinary negli-
gence, goes beyond mere
carelessness, it is more outrageous
behavior which demonstrates an ut-
ter disregard for the physical well
being of ethers.

Despite the NRPA policy state-
ment. enactment of recreational use
statutes is not the real issue. Fony-
nine jurisdictions have already
enacted recreational use statutes.
My research on this topic identified

aterproofing M

MCOIHED BITUVEN VEFCBRANES REINFORCED
WTHRPCLYESTERFABRICCORE FCRTHEPER-
MANENT REPAIR & RECONSTRUCTION CF
SEVERELY CRACKED & CETERICRATED “AlLL
WEATHER' TENNIS COURTS. TRACKS &OTHER
SPORT & RECREATIONAL ACTIMTY
PAVEVENTS. EASILY SURFACED WITH ANY
. SPORT SURFACING SYSTEM ASSURANCE CF
LONG, CRACK FREE PAVEIVENT LIFECYOLE

NYSRPS/$ |

WTH BULT-IN RESILIENCE WHEN

INCOR-

PORATED INTO NEW CONSTRUCTION. SEND

w*V/S COURT |
*

RS ASSOCIATION

DERMABI1T
524 PATERSON AVENUE

E RUTHERFORD, NJ 07073
(201) 939-3826

INDUSTRIES 1Inc.

FOR UTERATURE SAVPLES AND INSTALLA-
TION SPECIHCATIONS

Pimm circto ruotr fryice crd number 17

em branes

the following state code citations for
existing recreational use statutes.
To the best of mv knowledge, each
of these statutes is still good law.

Alabama: .Ala. Code § 15-1.

Arizona: Ariz. Rev. Stat. .Ann. §
3351.

Arkansas: .Ark. Stat. Anti.
1101-1107 (197 1).

California: Cal. Civil Code § S-t'i
(West Supp. 19S1).

Colorado: Col. Rev. Stat. 88 33-41-
101-105 (1SF-U.

Connecticut: Conn. Gen. Stat.
Ann. 88 52-55_f-55“i (Supp 1981).

Delaware; Del. Code .Ann. tit.", 88
5901-5907 (19r5).

Florida: Fla. Stat. .Ann. § 3~5-251
(West 19r4).

Georgia: Ga. Code .Ann. 88105-
403-409 (1968).

Hawaii: Haw Rev. Stat. §§ 520-1 to

*g. Contin.".ed

8§ 50-
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Idaho: Idaho Code 8 36-160-i
(Supp. 1981).

Illinois: 111 Ann. Stat. ch. "0 §§
31-37 (Smith-Hurd Supp. 1981).

Indiana: Ind. Code .Ann. § 14-2-6-
3.

lowa: lowa Code Ann. 88 111C.1-
111C.7 (West Supp. 1981).

Kansas; Kan. Stat. .Ann. 88 58-3201 -
3207 (1976).

Kentucky: Ky. Rev. Stat. .Ann. §
150 645 (Baldwin Supp. 1980).

Louisiana: La. Rev. Star. .Ann. §
9:27'95 (West Supp. 1981).

Maine: Me. Rev. Stat. .Ann. tit. 12.
8§ 3001-3005 (Supp. 1981).

Maryland: Md. Nat. Res. Code .Ann.
8§ 3-1102-110S(19“4).

Massachusetts: Mass. Gen. Laws
Ann. ch. 21 § 1“C (West 19~3)

Michigan: Mich. Comp. Laws .Ann
§ 300.201 (196").

Minnesota: Minn. Stat. Ann.
§8§8“ 01-S--026 (19~).

Mississippi: Miss. Code .Ann. § 89-
2-1- et seq. (1985).

M issouri: Mo. Stat. Ann

FR

537.345-53" 347.

Montana: Mont. Code Ann. §§ "0-
16-301-302.

Nebraska: Neb. Rev. Stat. 8§ 37-
1001-1008 (1978).

Nevada: Nev. Rev. Stat. § 41.510
(19-9).

New Hampshire: N.H. Rev. Stat.
Ann. § 212:34 (19~8).

New Jersey: N.J. Stat. Ann. 88§
2A:42A-2-42A-5 (West Supp. 1981).

New Mexico: N.M. Stat. Ann. § 17-
4-7 (1978).

New York: N.Y. Gen. Oblig. Law §
9-103 (McKinney Supp. 1981).

North Carolina: N.C. Gen. Stat. §§
113-120.5-120.6 (19“5).

North Dakota: N.D. Cent. Code
§§53-08-01-06 (19"4).

Ohio: Ohio Rev. Code Ann.
1533.1S1 (Page 19-~8).

Oklahoma: Okla. Stat. .Ann. “6. 8§
10-15 (West 19-6).

Oregon: Ore. Rev.
88105.655-105.680 il9 “9).

Pennsylvania: Pa. Stat. .Ann. tit. 68.
8§ 4 -1-4 -8 (Pardon Sudd.

Stat.
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1981).

Rhode Island: R.I. Gen. Laws 8§,
32-6-1- to -7.

South Carolina: S.C. Code §8§27-3-
10-70 (19" ).

South Dakota: S.D. Comp. Laws
Ann. § 20-9-5 (Supp. 19“9).

Tennessee: Tenn. Code Ann. §§
51-801-805 (19-7).

Texas: Tex. Rev. Civ. Stat. Ann. an.
16 (Vernon 1969).

Utah: Utah Code Ann. 8§ 5714-1 to

Vermont: Vt Stat. .Ann. tit. 10 8§
5212 (1973).

Virginia: Va. Code 8§ 29-130.2
(Supp. 1981).

W ashington: Wash. Rev. Code
Ann. 8§ 4.24.200-210 (Supp. 1981)

West Virginia: W.Va. Code 8§ 19-
25-25-6 (19“").

W isconsin: Wis. Stat. .Ann. § 2968
(West 19“3).

Wyoming: Wyo. Stat. § 3-+-19-101 -
106(19—).

With minor variations, many of
the above cited forrv-nine laws



adhere to the format ofa model sta-
tute described below. This model
statute, entitled "Public Recreation
on Private Lands. Limitations on
Liability," appeared in the 1965 edi-
tion of SUggested State Legislation
from the Council State Gov-
ernments. To date, state courts in
only nineteen jurisdictions have
considered directly or indirectly the
applicability of these statutes to
public entities. Of this number,
twelve lurisdictions have extended
limited recreational use immunity
to public entities. Under the terms
of the Federal Ton Claims Act. these
statutes are uniformly held applic-
able to the federal government.
(For a further discussion of the
applicability* of recreational use sta-
tutes to public entities, see the
"NRPA Law Review" for October and
November 1986, and Februarv
1987.)

Perhaps the real policy* issue be-
fore the National Recreation and
Park Association is, therefore, to en-
courage and help promote the
modification of existing recreation-
al use statutes to broaden existing
immunity to include public park
and recreation agencies. XXith this
objective in mind, | have superim-
posed language from existing rec-
use statutes in various
jurisdictions. The purpose of this
rather crude “cut and paste" en-
deavor is to illustrate the manner in
which minor modifications to the
1965 model statute can broaden the
immunity of this legislation to ex-

reational

pressly include most public entities.
Further, these suggested mod-
ifications would extend such im-
munity to most lands and activities
involving public park and recrea-
tion agencies. (Modifications to the
1965 model statute appear in itali-
cized capital letters. The state sta-
tutes from which this language is
derived 3re also noted in parenth-
eses.)

1965 Model Act as Modified

[Title should conform to state re-
The following is a
"An act to er*.c«*ir:i'je

quirements.
sugaesrion:

erfiy —w-—r = yv > -T77"—

landowners to make land and water
areas available to the public bv limit-
ing liability in connection there-
with."’

(Be it enacted, etc.)

Section 1 The purpose of this act
is to encourage owners of land to
make the land and water areas avail-
able to the public for recreational
purposes by limiting their liability
toward persons entering thereon
for such purposes.

. Section 2 As used in this act:

la) Land" means PFRVATE OR
PLBUC dai.o. V\BShII’gtOﬂj land.
IMPROVED OR L'XIMPROVED
tMainer. WHETHER LRBW CRRL\
RAL 1Washington), rincludingl
roads, water, watercourses, private
ways and buildings, structures, and
machinery or equipment when
attached to the reairy,

(b) Owner'
sor of a fee interest, a tenant, lessee,
occupant or person in control of the

Continual on next paw
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premise*, including Aw PRIVATE
OT17.ES. A MUNIC/PALITY. THE
STATE OR THE REDEEM. COVERS-
MEST. avb aw EMPLOYEE OR

AGENT OF THE EORECOISC. fWis-

consir;?.
anT EL BL1C ESTEP\' V6 DE-

E/SED fS THE tapplicable provi-

sion of the state code) WHICH HAS
AnISTERESTIS LAW. iColorado)

-PERSOS- ISOL DES aw IS-
DMDI'AL REGARDLESS OF AGE.
MATURIT): OR EXEERIESCE. OR
Aavt COREORATIOS. COVERS-
MEST OR COVERSMESTAL SUB-
D/ViS/OS OR AGESO: BCS/SESS
TRUST. ESTATE. TRUST. PARTNER-
SHIP, OR ASSOCIATIOS, OR aw
OTHER LEGAL ev777v tCOlOTadO)

(c) “Recreational Purpose” in-

cludes. but is not limited to, any

SPORTS OR RECREATIOSAL ACTIV-
ITY OF WHATEA'ER USDERTAKES
BY A PERSOS WHILE USISG THE
LAW, INCLUDING PONDS, LAKES,
RESERVOIRS, STREAMS, PATHS,
AND TRAILS APPURTENANT

VANDALISM?

THERETO OF AWTIIER AW IN-
CLUDES. BLTIS NOT JM/TED TO
ANY HOBBY DIVERSION. OR
OTHER SPORTS OR OTHER REG

REAT10NAL ACTEVIT) SUCH <Col-

OradO)the following, or :uy. com-

bination thereof; hunting, fishing.
CAMPING <Colorado), swimming,
boating, camping, picnicking, hik-
ing. HORSEBACK RIDING,
SNOWSHOEING. CROSS COUNTRY
SKIING, BICYCLING, RIDING OR
DRIVING MOTORIZED RECREA-
TIONAL VEHICLES. SWIMMING,
ROCK CLIMBING... OR ENGAGING
IN ant OTHER FORM OF SPORTS
OR OTHER RECREATION.M. ACTIV-
IT)'EColorado). INCLUDING PRAC-
TICE AW INSTRUCTION IN aw
THEREOF (NEW Jersey), pleasure

driving, nature study, water skiing,
winter sports, and viewing or emoy-
ing historical, archaeological, scen-

ic,orscientificsites,OROTHERS|M-
ILAR ACTIVITIES UNDERTAKEN
FOR RECREATION, EXERCISE,
EDUCATION, RELAXATION. OR

PLEASURE ON LAW OWNED BY
~\NOTHER tMissourii IT SHMJ. IN-
CLUDE ENTRY. USE OF AW PAS-
SAGE OVER PREMISES IN ORDER
OT PURSUE THESE ACTIVITIES,
tMattie)

id) "Charee means the admis-
sion price or fee asked in return ior
invitation oi permission to enter or
go upon the land. Houvivr. Charge
or consideration DOES NOT IN-
CLUDE .. THOSE ESTRAXCE FEES
PMD TO THE STATE. ITSAGENCIES
OR DEP.ARTMENTS. MUNICIPALI-
TIES, OR THE US GOVERNMENT.
(Wisco,nsin%

Section Except as specifically
recognized by or provided in .Sec-
tion b of this act. an owner of land
owes no duty of care to keep die
premises safe for entry or use hy
others for recreational purposes, or
to give any warning of a dangerous
condition, use. structure, or activity
on such premises to persons enter-
ing forl such purposes.

Section Except as specifically
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recognized by or provided in Sec-
tion 6 of this act. an owner of land
who either directly or indireedy in-
vites or permits without charge any
person to use such property for rec-
reational purposes does not
thereby:

fa) Exiend any assurance that the
premises are safe for any purpose.

(b) Confer upon such person the
legal status of an invitee or licensee
to whom a duty' of care is owed.

(c) Assume responsibility for or
incur liability for any injury- to per-
sons or property caused by an actor
omission of such persons.

Section M uniess otherwise
agreed in writing, the provisions of
Section 3 and -i of this act shall be
deemed applicable to die duties
and liability ifan owner leases to the
state or any subdivision thereof for
recreational purposes.

Section 6. Nothing in this act
limits in any way any liability which
otherwise exists:

(a) Forwillful or malicious failure

PieftM catTaxHr **/vicd ac@runter23

to guard or warn against a danger-
ous condition, use, structure, or
activity.

(b) For injury suffered in any case
where the owner of land charges
the person or persons who enter or
go on the land for the recreational
use thereof, except that in the case
of land leased to the state or a sub-
division thereof, any consideration
received by the owner for such
lease shall not be deemed a charge
within the meaning of this section.

Section 7 Nothing in this act shall
be construed to:

(a) Create a duty of care or
ground of liability for injury to per-
sons or property.

(b) Relieve any person using the
land ofanother for recreational pur-
poses from any obligation which he
may have in the absence of this actto
exercise care in hts use ofsuch land
and in his activities thereon, or from
the legal consequences of failure to
employ such care.

Section S. [insert effective date ’

Remove Statute Ambiguity

It has been said that no one
should witness how laws or hot
dogs are made. Because if you do.
you will not be able to stomach
either. One of the ways laws are
made isto adopt language from sim -
ilar statutes in other jurisdictions.
This is the approach taken in the
“cut and paste"” public immunity sta-
tute described above. In determin-
ing whether a particular recreation-
al use statute applies to public en-
tities in a given jurisdiction, state
courts will look primarily to the ex-
pressed language of the statute.
Consequently, the modifications
described above are intended to re-
move any uncertainty or ambiguity
that the state legislature intended to
confer broad public immunity
under an existing recreational use
statute. o

Expand "Land" definition: ex-
panding the definition of land to

Comut™dm: Inu
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expressly include public land effec-
tively rebuts the original presump-
tion of the model statute that such
statutory immumtv was intended
for private landowners, not gov-
ernmental units. In addition, the in-
clusion of references to urban and
improved land would reverse the
interpretation by some state courts
(eg. New York. New Jersey.
Louisiana) that tins statutory im-
munity is limited to rural or un-
improved land. Funner, the statu-
tory- definitions of "owner" and
"person” have been modified with
language from recreational use laws
in Wisconsin and Colorado to ex-
pressly include governmental units.

Expand Scope of "Recreational
Purpose": Some jurisdictions, most
notably Louisiana, have limited the
scope of recreational use immunity
to activities traditionally conducted
in the "true outdoors." i.e. primarily
rural in nature. Expanding the
enumerated list of recreational ac-
tivities to include sports, hobbies,
diversions, and any other recrea-
tional activity with language from
the Color: Jo effectively rejects this
narrow construction of the statute.

Entrance Fees nor a “Charge":
Ordinarily, recreational use im-
munity is lost if a fee is charged for
the use of the premises. Including
language from the Wisconsin sta-
tute expressly excludes entrance
fees from this statutory definition of
"charge" as an exception to recrea-
tional use immunity

Dr. Kozlowski is an attorney/con-
sultantin recreationalinjury liabil-
ity in Sprln%fleld, Virginia. He is the
author of the recreation and Parks
LanReponc.

NSTmiCTONFIIMASTrPITCKEY
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Minnesota

Limited Public Recreational

The January 1986 "NRPA Law .

Review" column described statutes
in Kansas and Virginia which pro-
vide public entities with limited im-
munity for injuries occurring on land
open to recreational use. Specifically,
these statutes require the injlired
recreational user to prove gross
negligence or willful/wanton mis-
conduct, rather than ordinary
negligence, to hold a public entity

liable. Now, it appears that Min-
nesota has enacted similar legis-
lation.

On January 30, 1986, the Min-
nesota Recreation and Park Associ-
ation sponsored a professional
development institute to discuss the
liability and insurance problem. My

James C. Kozlowski, J.D., Ph.D.

RPLR

presentation at the institute ex-
plained the general principles of
recreational injury liability. Refer-
ring to the January law review col-
umn, | advocated the enactment of a
public recreational immunity statute

Bill Provides

Immunity

based upon the Kansas model as one
means of addressing the liability
problem.

Another presentation at the in-
stitute included a description of pro-
posed legislation for Minnesota
which would also lower the s*an-
dard of care for the recreational user
to public lands. In an April 16 letter,
Marty Jessen, Associate Superinten-
dent, Suburban Hennepin Regional
Park District, informed me that the
proposed legislation had passed the
state legislature. Jessen was one of
the organizers of the January in-
stitute. He expressed the opinion that
this new legislation "will help con-
siderably in containing the cost;, of

Continued
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liability relating to parks and recrea-
tion."

Under the new Minnesota legis-
lation, general tort liability for mu-
nicipalities would not apply under
the following circumstances:

Any claim based upon the con-
struction, operation, or mainte-
nance of any property owned or
leased by the municipality that is
intended or permitted to be used
as a park, as an open area for
recreational purposes, or for the
provision of recreational services,
or for any claim based upon the
clearing of land, removal of
refuse, and the creation of trails or
paths without artificial surfaces, if
the claim arises from a loss incur-
red by a user of the park and
recreation property or services.
Nothing in this subdivision limits
the liability of a municipality fori
conduct that would entitle a
trespasser to damages against a
private person.

As defined in the legislation, the
term "municipality” includes cities,
counties, towns, public authorities,
special districts, school districts, and
other political subdivisions.
Generally, a private person is liable
to a trespasser for injuries caused by
willful or wanton misconduct. As a
result, the trespasser standard
adopted by Minnesota should have
the same effect as the Kansas statute
in providing limited recreational im-
munity to public entities.

Another presentor at the Min-
nesota institute was NRPA Trustee
Don Jolley. Jolley is the Director of
Community Services for. Salina,
Kansas. In his presentation, Jolley
described the impact of the Kansas
recreational immunity statute on his
liability insurance rates since the law
was enacted in 1979. Unlike many
other jurisdictions which are ex-
periencing skyrocketing premiums
and the unavailability of insurance
coverage, Jolley noted that Salina has
experienced minimal increases in its
liability insurance coverage. In part,
Jolley attributed this to the
availability of limited public lecrea-
tional immunity in Kansas.

To illustrate the effect this statute
has had on recreational injury
liability for public entities in Kansas,
Jolley provided a copy of the most
recent state supreme court case
which interpreted the law. In this
case, the Kansas Supreme Court
reaffirmed limited recreational im-
munity for public entities.

22 PARKS & RECREATION/JULY 1986

This case followed the precedent of
two earlier state supreme court deci-
sions on point, Bonewell v. Clty of
Derby ana Willard v. City of Kansas

|ty Both of these decisions were re-
orted_in the Recreation and Parks
Law Reporter (RpLR). Generally,
cases reported in RPLR do not ap-
pear in this column. However, the
significance of this line of Kansas
cases in the area of public recrea-
tional immunity warrants present-
ing this latest state supreme court
case in this column as well as its in-
clusion in a forthcoming edition of
RPLR.

RPLR Report No. 86-13

In the case of LEe V. Clty of Fort
Scott, 710 P.2d 689 (Kan. 1985), plain-
tiffs Frank and Mary Lee brought a
wrongful death action against the
defendant City of Fort Lee after this
son, Frank Lee, Jr.,, was fatally in-
jured in a municipal park. Frank Lee,
Jr. was injured "when his motorcycle
collided with steel cables strung bet-
ween trees in Gunn Park in the City
of Fort Scott.” The circumstances sur-
rounding the incident were as
follows:

In the mid-1970s Fort Scott was
faced with a problem of vandal-
ismon agolfcourse maintained by
the City in Gunn Park. The City
was concerned with persons driv-
ing their vehicles off the road and
onto the fairways and greens. In
response to this concern, in 1975
the City strung steel cables around
the golf course. The cables were
located off the road and posed no
hazard to anyone properly using
the roadway. As an additional
restraint, the City enacted an or-
dinance prohibiting any motor
vehicles from driving off of
regularly traveled roadways.
However, no notice of this
prohibition was posted anywhere
in Gunn Park.

On April 10, 1982, eighteen-year-
old Frank James Lee, Jr., while
riding his motorcycle in Gunn
Park, collided with steel cables
strung between two trees. Frank,
Jr. had ridden motorcycles for at
least two years prior to the acci-
dent and about two months before
the accident he had bought his
own motorcycle. It is not known
whether Frank Lee, Jr. had ever
ridden a motorcycle in the area of
Gunn Park where the accident oc-
curred; however, he was familiar
with the park.

As a result of the accident, Frank, Jr.
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sustained lacerations of the liver.
Seven surgical operations were con-
ducted in a futile attempt to repair
the damaged liver. On May 18,1982,
Frank, Jr. died of continued liver
hemorrhage.

The trial court granted the City's
motion for summary judgment
because Lee "had failed to produce
any evidence of 'gross and wanton
negligence' as required by K.S.A.
75-6104(n)." Lee appealed to the state
supreme court. The issue was,
therefore, "whether the trial court
erred in finding as a matter of law
that defendant [City] was not guilty
ot gross and wanton negligence.”

Section 75-6104(n) of the Kansas
Tort Claims Act (KTCA) imposes
governmental liability for wrongful
conduct subject to the following ex-
ception:

A governmental entity or an
employee acting within the scope
of the employee's employment
shall not be liable for damages
resulting from .any claim for
injuries resulting from the use of
any public property intended or
permitted to be used as a park.

playground or open area for
recreational purposes unless the
governmental entity or an
employee thereof isguilty of gross
and wanton negligence prox-

imately causing injury.

Therefore, if the City was to be
held liable for the wrongful death of
Frank, Jr., the state supreme court
found that Lee "must show the City's
action in erecting steel cables con-
stituted gross and wanton negli-
gence” which caused the injuries
resulting in death. As described by
the court, "the test for gross and
wanton negligence” was as follows:

Proof of a willingness to injure is
not necessary in establishing gioss
and wanton negligence. This is
true because a wanton act issome-
thing more than ordinary
negligence but it issomething less
than willful injury. To constitute
wantonness the act must indicate
a realization of the imminence of
danger ar.d a reckless disregard or
a complete indifference or an un-
concern for the probable conse-
quences of the wrongful act.

Lee argued that the following facts

PARKS & RECREATION/JULY 1936
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conduct on the part of the City:

(T)he City had posted no signs in
Gunn Park warning of the pre-
sence of the cables, nor were there
any signs prohibiting the opera-
tion of motorcycles off the road-
way. Additionally, the City was
aware other
vehicles were operated off the
roadway, since the City had
issued a number of traffic citations
for driving off the roadway in
Gunn Park.

motorcycles and

The state supreme court disagreed.
In the opinion of the court, Lee had
"failed to produce any evidence
which would establish gross and
wanton conduct, other than the fact
the City strung cables between the
trees in the park."

The fact that the City had issued a
number of traffic citations for
driving off the roadway does not
prove the City had notice of the
potentially dangerous placement
of the steel cables. Lee failed to
offer any evidence which would
establish that the City realized the
Continued on page 59
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WASHINGTON SCENE
Continued from page 14

duced results.

There has been some concern that
passage of this legislation would in-
fringe on development plants for a
New York hospital. The National
Park Service evaluated the proposed
legislation and confirmed that the
bill contained no authority to pre-
vent any development activities.

The Olmsted Heritage Landscape
Act establishes an inventory process
to commemorate the parks and
public works of Federick Law
Olmsted and his associates.

Bill Authorizing Establishment
of "Risk Retention"” Grou'ps
Passes Senate Committee: The
Senate Commerce, Science and
Transportation Committee passed
legislation on March 27 that expands
the scope of the Risk Retention Act
of 1981. The bill, S. 2129, allows "risk
retention™ groups to be established to
provide coverage for any of their
liabilities. S. 2129 makes it possible
for municipalities, businesses, and
trade organizations to set up such a
group and provides that it need only
file in one state. This state would
then regulate the group, except in ex-
traordinary circumstances.

Proponents hope that having to
file in just one state will enable them
to start groups more quickly. Opposi-
tion forces are concerned that these
groups will not have the financial re-
quirements placed on them necess-
ary to guarantee solvency and pro-
tect the consumer, also allowing un-
fair competition.

S. 2129 now goes to the Senate
floor.

Executive Study Group on the
Liability Crisis Issues Report: The
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Tort Policy Group established last
October by the U.S. Attorney
General to study the insurance crisis
has delivered its recommendations
to President Reagan. Among the
eight recommendations made is a
proposal to eliminate the doctrine of
joint and several liability under
which the plaintiff can recover the
full amount of a judgment from a de-
fendant which is minimally at fault.
Moreover, the study group recom-
mended that a 5100,000 cap be put
on all non-economic damages (pain
and suffering, mental anguish, puni-
tive damages, etc.).

NRPA LAW REVIEW
Continued from page 23

imminence of danger and ex-
hibited a complete disregard of
the consequences. Rather, the evi-
dence showed that at the time the
accident occurred, the steel cables
had been in place for approx-
imately seven years. The cables
were erected to deter vandalism
to the golfcourse and were located
off the roadway. Mo other acci-
dents involving the steel cables
had been reported to the City.
There is no evidence of a reckless
disregard of a known danger and
thus no gross and wanton negli-
gence.

The state supreme court, therefore,
affirmed the judgment of the trial
court in favor of defendant City of
Fort Scott.

mr, Kozlowski is an attorney in
Springfield, VA. He is the author of the
Recreation and Parks Law
orter and a memper of the Natlonal
§00|ety for Park Resources Board of
Directors.

ASSESSING THE AVAILABILITY
Continued from page 38

when we get farmers, ranchers, hun-
ters, cyclists, and biologists in agree-
ment as to how to best proceed in a
given state or locality will we get the
kind of political attention needed to
take advantage of the great untapped
reservoir of reoeation potential on
the private lands of America. O
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Rec Use Law Applies to

Public Land

Under a recreational use statute,-
the landowner owes no duty of care
to recreational users to guard or
warn against known or discoverable
hazards on the premises. This statu-
tory immunity is lost, however,
where a fee is charged for the use of
the premises or the landowner is
guilty of willful or wanton mis-
conduct. In other words, there is no
landowner liability to the recreation-
al user for ordinary negligence, only
willful/wanton misconduct. Unlike
mere carelessness constituting negli-
gence, willful/wanton misconduct is
more outrageous behavior demon-
strating an utter disregard for the
physical well being of others.

in NY, NE,

James C. Kozlowski, J.D., Ph.D.

RPLR

To date, 47 jurisdictions have
enacted recreational use statutes.
Most of these recreational use sta-
tutes are based upon model legisla-
tion developed by the Council of
State Governments in 1965 to en-
courage private landowners to open

LEISURE™
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their land for public recreational use.
At this point in time Alaska, Mis-
sissippi, Missouri, and the District of
Columbia are the only jurisdictions
which have not enacted recreational
use statutes similar to the model act.
Prior to 1965, only ten states had
enacted legislation providing limited
immunity to landowners who open
their land free of charge for public
recreational use.

Under the Federal Tort Claims Act
(FTCA), the federal government is
held liable like a private individual
under the law of the jurisdiction,
where the injury occurred. Con-
sequently, in those jurisdictions :

Continued
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where private landowners enjoy rec-
reational use immunity, the federal
government is provided similar pro-
tection under the terms of the FTCA.
As a result, federal courts have un-
iformly held state recreational use
statutes to be available to the United
States as a defense to negligence
liability. (Federal courts have exclu-
sive jurisdiction over causes ofaction
brought against the United States.)

Unlike federal courts, state courts
have been divided as to whether
these state recreational use statutes
apply to state and local government
landowners. The following para-
graphs describe cases where state
courts have found the recreational
use statute applicable to public en-
tities. The jurisdictions examined
are: New York, Nebraska, ldaho,
Ohio, and Washington. Future col-
umns in the "NRPA Law Review"
will look at case law from ocherjuris-
dictions which have considered the
applicability issue, including those
states which have found the statute
inapplicable to public entities. At this
pointin time, state courts in approx-
imately 19 jurisdictions have consid-
ered the applicability of the state rec-

reational use statute to the state and
local governments.

New York

In the case of Sega v. State, eo
N.Y.2d 183, 456 N.E.2d 1174 (1983),
the state supreme court considered
"the scope and application ofsection
9-103 of the General Obligations
Law," the state recreational use sta-
tute. In its decision, the state su-
preme court reviewed two lower
court opinions which had consid-
ered this issue. In one case, plaintiff
was hiking in a state forest preserve.
He was injured when the railing he
was sitting on collapsed and he fell
18 to 20 feet from a bridge into the
creek below. In the absence of a will-
ful or intentional act, the lower court
found no liability pursuant to the
state recreational use statute.

In the other case, plaintiff was in-
jured while riding a three-wheeled
all-terrain vehicle in another state
forest preserve when he struck a
steel cable strung across a road. In
this instance, the lower court found
the state recreational use statute
applicable. Despite the lack of wan-
ton or malicious misconduct, the
court found the cable "constituted a
trap or an inherently dangerous
structure and that the State should
have posted a warning sign on the
road" approaching the cable. As a
result, the state was found liable for
such negligence.

Specifically, the issue before the
state supreme court was "whether
the State may invoke section 9-103 in
defense of claims for injuries occur-
ring on State-owned lands." Since
there was "nothing to the contrary in
the law," the state supreme court
found "this protection is available to
the State itself when no fee is
charged."

On its face, section 9-103 un-
ambiguously includes public
property within itspurview. By its
terms, section 9-103 refers to any
"owner, lessee oroccupantofpre-
mises" without limiting the scope
of that clause to private landown-
ers. In addition, the statute refers
to ECL 11-2111 (section of state
environmental conservation law].
ECL 11-2111 pertains to posting
lands as fishing and hunting pre-
serves, including "any lands or
waters, rights or interests therein
owned, leased or otherwise ac-
quired by the state. . ." This con-
firms that the Legislature in-
tended to provide protection to
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the State as well as private land-
owners.

Having found that tne state rec-
reational use statute applicable to
state-owned lands, the court con-
cluded "defendant's negligence, if
any, isimmaterial.” Plaintiffs in both
instances would, therefore, have to
prove that "defendant willfully or
maliciously failed to guard or to
warn against adangerous condition,
use, structure, or activity." In both
instances, the state supreme court
found "nothing to support a finding
that the State acted willfully or mali-
ciously." Consequently, these
claims against the state were dis-
missed.

Nebraska

In the case of Watson V. Clty of Om-
aha, 209 Neb. 835, 312 N.W.2d 256
(1981), the state supreme court con-
sidered whether the state recreation-
al use statute was applicable to the
defendant city. Plaintiff, age 2 1/2 at
the time of the accident, fractured
her leg when she fell from a slippery
slide with a missing handrail in a city
park. In the opinion of the state su-
preme court, the recreational use sta-
tute had to be read within the context
of the state tort claims act.

[W]e must consider the language
of the Political Subdivisions Tort
Claims Act ... which subjects a
political subdivision to liability for
the negligent acts or omissions of
its employees "in the same man-
ner, and to the same extent as a
private individual under like cir-
cumstances . . . [T]he liability of a
political subdivision under the
Political Subdivisions Tort Claims
Actisnotan absolute liability, but
consists of such liability as would

exist in a private person or
corporation without that immun-
ity .. . Therefore, the public ent-

ity is entitled to assert the de-
fenses that a private property
owner has in like circumstances.

Applying this "liable like a private
individual™ reasoning of the tort
claims act, the state supreme court
rejected plaintiffs contention that
recreational use statute immunity
was necessarily limited to private
landowners.

W hatever the Legislature's intent
was at the time of the enactment
of the Recreational Liability Act,
we believe that the definition of
owner [in the Act]— "the term
owner includes tenant, lessee,
occupant, o* person in control of



, the premises"—is sufficiently
broad to cover a public entity. . .

The Legislature, in enacting the
Political Subdivisions Tort Claims
Actand thereby declaring a politi-
cal subdivision responsible for its
torts in the same manner as a pri-
vate individual, is presumed to
have knowledge of previous
legislation, including the Recrea-
tion Liability Act. Having placed
no limitation upon this declara-
tion or upon the definition of
"owner" in the Recreation Liabil-
ity Act, we believe that the intent
of the Legislature, as reflected by
the clear language of both sta-
tutes, was togrant the same rights
and privileges to governmentalj
and private landowners alike.

The state supreme court, there-
fore, concluded that "the term 'own-
erof land,' as used in the Recreation
Liability Act, includes a political sub-
division." As a result, the state su-
preme court determined that under
the facts of this case "no liability
attached to the City of Omaha." The
lower court judgment in favor of
plaintiff was, therefore, reversed
and the case dismissed.

Idaho

In the case of Corey V. State, 1daho,
703 P.2d 685 (1985), the state su-
preme court found that the State of
Ildaho was an "owner"” within the
meaning of the state recreational use
statute. Corey was injured when he
struck a cable strung across a path
while snowmobiling in a state park.

1.C. §36-1604 [the state recreation-
al use statute] specifically pro-
vides that an owner of land who
permits recreational use of that
land without charge does notowe

XsSWIMMING'POOLS'Y i 4

Ntennis courts | o

SRELATED PARK IDEWHELQPNMENT,

PARK LIGHTING * V
RECREATIONAL LAKES
ROADWAYS:

* Vfery fast setup/knockdown
« One piece frame easily folds to a
" x 60"

K b compact 8"
W « No loose parts « No toolsneeded
b IM %8 wr

aduty ofcare to keep the premises
safe for such use. The Slate of Idaho
is an “owner" as defined by the sta-
tute. Farragut State Park is "public
land" open forrecreational use. It
isuncontroverted that at the time
of the accident appellant Corey
was in an area of the park open for
snowmobiling. Additionally,
Corey was engaged in
.snowmobiling, a recreational
activity specifically mentioned in
the statute. Thus, there can be no
question that I.C. § 36-1604 is ex-
pressly applicable to the factual
situation presented by tnis case.

The state supreme court, there-
fore, affirmed the judgment of the
trial court in favor of the state.

Ohio

In the_case of McCord v. Ohio Divi-
sion of Parks & Recreation, 54 onio
St.2d 72, 375 N.E.2d 30 (1978), the
Supreme Court of Ohio considered
for the first time whether the state
recreational use statute, R.C.
1533.181(A), applied to the state.
Plaintiff brought a wrongful death
action after her nine-year-old son
drowned in a lake within a state
park. Plaintiff alleged that the state
and its employees were negligent in
failing to supervise the lake and
properly train the lifeguards.

Prior to the enactment of the state
tort claims act, the state enjoyed im-
munity from tort liability. The state
tort claims act (R.C. 2743.02 (A)),
however, provided injured parties
with a cause of action subject to cer-
tain limitations. One such Limitation
was the "private party" rule:

The state hereby waives its im-
munity from liabilityand consents

to be sued, and have its liability,

Professional Directory

determined in accordance
with the same rules of law applic-
able to suits between private par-

ties. . .

In the opinion of the state su-
preme court, "one such rule of law
applicable to suits between private
parties"” was the state recreational
use statute. Applying the state rec-
reational use statute to the facts of
this case, the state supreme court
concluded that "the state, when
viewed as ifa private party, owes no
duty to arecreational user of its land,
such as appellee [McCord] who has
paid no fee or valuable considera-
tion." According to the state su-
preme court, the Ohio recreational
use statute "does not create a new
right of action against the state, but
places the state upon the same level
as a private party." Further, the state
courtrefusea iobroaden the scope of
state landowner liability for recrea-
tional use beyond the rules applic-
able to private parties. "If the im-
munity which the state has histor-
ically enjoyed is to be lifted further, it
must be accomplished by the Gener-
al Assembly and not by this court."”

Washington

In the case of MCCarver v. Manscm
Park and Recreation District, o2
W ash.2d 370, 597 P.2d 1362 (1979),
tire state supreme court considered
the applicability of the state recrea-
tional use statute to a public swim-
ming area. Plaintiffs daughter died
as a result of a fall from a diving
tower at the site. Plaintiffalleged that
the defendant district was negligent
in failing to supervise, maintain, and
enforce reasonable rules in the area.

Continued on next page
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The trial court granted defendant
summary judgment based upon the
state recreational use statute. McCar-
ver appealed. The appeals court cer-
tified the applicability issue to the
slate supreme court.

Specifically, the issue before the
state supreme court was "whether
Manscn Park isinduded in the class
of protected landowners under the
[state recreational use] statute." As
noted by the court, the language of
the statute expressly induded "pub-
ic or private landowners orothers in
lawful possession and control."”

As described by the court, the
state recreational use statute was
firstenacted in 1967. This statute was
based upon model legislation pro-
posed by the Council of State Gov-
ernments. As noted by the court,
this model legislation was "to en-
courage the availability of private
lands by Imiting the liability of own-
ers."

In 1972, however, the Washington
recreational use statute was
amended and the words "pubic or
private" were added before the word
"landowners" in the statute. Fur-
ther, snowmobiling and the driving

of all-terrain vehides (ATV) were
added to the list of recreational ac-
tivities covered by the statute. Plain-
tiff, therefore, argued that "limita-
tions on the liability of PUDIC 1and-
owners under RCW 4.24.210 [state
recreational use statute] should be
restricted ATV and snowmobiling
activities because of the purpose of
the 1972 amendatory act is directed
toward these activities. The state su-
preme court rejected this argument.

W here the language of a statute is
dear and unambiguous, there is
no room for judicial construction.
RCW 4.24.210 draws no dis-
tinctions between pubic and pri-
vate landowners, vis-a-vis the
designated recreational activities,
The placementofthe 1972amend
atory language ("pubic or pri
vate") before the te "landown
ers" encompasses a”noutdoor rec-
reational activities subsequently
delineated. If the legislature in-
tended the lability limitations to
apply to pubic owners only as to
inridents arising from the use of
ATT and snowmobiles, itshould
have used more precise language
to establsh such an intent. Clear-
ly, the statute, as amended, in-
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cludes public landowners and
occupiers within the recreational
use immunity from liability.

As noted by plaintiff, the ex-
pressed purpose of the state recrea-
tional use statute was to €NCOUMAQE
landowners to open their land for
public recreational use. Plaintiff,
therefore, argued that "limitations
on liability are not necessary 'to en-
courage' pubic landowners, such as
Manson Park, to devote pubic land
to recreational use." Once again, the
state supreme court '.agreed not-
ing that the 1972 ; lendment ex-
pressly included puDlc landowners
atatime when pubic entities "were
not otherwise immune from tort
liabilty.” In addition, the court ac-
knowledged that "other courts have
found similar recreational use liabil-
ity limiting statutes applcable to
pubic landowners in the absence of
express statutory language covering
publdy-owned lands."

mr. Kozlowski is an attorney in Spring-
field, VA. He is theauthor ofthe recrea-
tion and Parks Law Reporter and a
member of the National Societyfor Park
Resources Board of Directors.
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Illinois Immunity for Negligent

Supervision of Public Recreation

The January law review column
described two recreational immunity
statutes in Virginia and Kansas. This
month's column continues the dis-
cussion of various types of statutes
providing limited recreational im-
munity to public agencies. The
RAMOS decision described her'ein is
the latest application of an Illinois
statute which provides immunity for
the negligent failure to supervise
recreational activities on public pro-

perty.

Bombs Away

In the case of RAMOS by Ramos u.
City of Countryside, 111.App. 485

YOURSFREE! THENEW

by James C. Kozlowski, J.D.

RPLR

N.E2d 418 (1985) plaintiff, Alfonso
Ramos, Jr., was injured in a game of
"bombardment" when struck in the
eye by a "softball" thrown by defen-
dant Steven Best.

In 1981, the city of Countryside

sponsored and organized a sum-
mer recreation program for ele-
mentary aged children which was
held on public property. The par-
ticipants were charged a registra-
tion fee. Ramos and Best, who
were 3 and 14 years old respec-
tively, were participants in the
program. The game of "bombard-
ment" in which Ramos was in-
jured was an activity in the pro-
gram.

Ramos sought 515,000 in damages
against defendants Best and the city
of Countryside. Ramos alleged Best
was negligent in failing to warn
Ramos before throwing the ball and
throwing the ball with excessive
force. Continued
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Similarly, Ramos alleged that the
City of Countryside was negligent or
guilty of willful and wanton miscon-
duct for allowing "children, regard-
less of the disparity of their age,
strength and size, to participate
together in the game.” Coasidering
these disparities, Ramos argued
further that the game created an "in-
herently dangerous and hazardous”
condition to "a child of plaintiff's
ter ier years.” In addition, Ramos
cc.itended that the City "failed to
supervise said event so as to afford

protection to younger participants
therein."”
The trial court dismissed these

claims; Ramos appealed. In the opi-
nion of the appeals court, the trial
court properly dismissed Ramis'
negligence claims against defendant
Best. Since the game of bombard-
ment was organized according to
specific rules, the court applied the
following rule governing sporting
events.

IAl participant is not liable for in-
juries to other participants if the
gravamen of the action is simple

negligence . . . [T]he law should

+« EXTRA
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EASY LADDERM®'-Access for
elderly or intirm individuals.

not place unreasonable burdens on
the free and vigorous participa-
tion in sports by our youth
[T]he participants in organized
sporting events can only be held
liable under the willful and wan-
ton misconduct standard.

The appeal* court also considered
Ramos' claims against the city of
Countryside. As noted by the Ap-
peals court, the [Illinois Local
Governmental Employees Tort Im-
munity Act provided in pertinent
part:

Except as otherwise provided by
this Act. . . neither a local public
entity nor a public employee is
liable for an injury caused by a
failure to supervise an activity on
or the use of any public property.
(IU.Rev.Stat.- 1981, ch 85, par.
3-108(a))

Ramos, however, contended that
this statute did "not shield the city of
Countrys'de from liability because:
(1) the Immunity Act does not shield
municipalities from willful and wan-
ton misconduct; (2) the complaint

adequately alleged a ‘'special rela-
tionship' between Ramos and the
EMPORI

1200

A

Commercial,

municipality to establish potential
liability; (3) the municipality waived
its immunity through participation
in the Intergovernmental Risk Man-
agement Agency (IRMA)."

In the opinion of the appeals court,
this statute was applicable "to shield
the city of Countryside from liability
for the asserted failure to adequately
supervise a summer recreation pro-
gram held on public property.”
Further, the court found that Ramos
had "failed to allege any conduct on
the part of the municipality which
can properly be characterized as
willful and wanton misconduct." Ac-
cording to the court, Ramos' com-
plaint contained "the bald assertion
of willful and wanton misconduct on
the part of the city of Countryside,
[while] the facts alleged can only
sustain a possible failure to ade-
quately supervise activities on public
property, for which the municipality
is not liable."™

The appeals court also considered
Ramos' contention that "his pay-
ment of a registration fee to the city
of Countryside created a ‘'special
relationship' between himself and
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the municipality upon which
liability may be based." The appeals
court rejected this argument.

Although the city of Countryside
charged Ramos a registration fee
for his participation in the city's
summer recreation program, that
program is not analogous to the
operation of a business enterprise
In its sponsorship of the sum-
mer recreation program the city
was acting within its governmen-
tal capacity and was not acting in
a business or proprietary capacity.
We therefore, conclude that the
city did not create a "special rela-
tionship" with Ramos and, thus,
was subject to the general rule of
non-liability of municipalities.

Finally, the appeals court con-
sidered Ramos' argument that the
city of Countryside waived its im-
munity through its membership in
the Intergovernmental Risk Manage-
ment Agency (IRMA). The court pro-
vided the following description of
IRMA:

IRMA is an organization com-
prised of small municipalities.
Under the provisions of IRMA,
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each municipality is responsible
for the first $1,000 of liability that
that municipality may incur. Any
liability between 51,000 and
$250,000 is paid bv IRMA through
a pool of money paid into the
organization from revenues of the

member municipalities. IRMA
purchases insurance policies *to
cover any liability in excess of
5250,000.

In the opinion of the appeals court,
"membership in IRMA did not act to
waive immunity granted to member
municipalities' under the Tort Im-
munity Act." The court distinguished
"between the purchas* of insurance
from separate licensed insurance
companies and self-insurance.”

The waiver of immunity provi-

sions of section 9-103
(Il.Rc-v.Stat.1983, ch. 8F * '>-103)
is applicable only wh «1 lici-
palities have purcha ance
from co, .entional ins .com-

panies which pay juo”™.itnts from
non-public funds.

According to the court, providing
immunity for self-insured munici-
palities served the "public policy in-
terest of protecting public funds and

swimming pool
products, inc.

VINCENTOWN, N.J. 08088
Phone: (609) 859-8500
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property and preventing the diver-
sion of tax monies from their in-
tended purpose to payment of
damage claims." Applying this rule
to the facts of the case, th* appeals
court concluded that "the city of
Countryside has not waived its im-
munity."”

IRMA constitutes a joint self-in-
surance venture by its members
for liability between 51,000 and
5250,000. In his complaint, Ramos
seeks S15.000 in damages. Neither
the city of Countryside nor IRMA
has purchased insurance to cover
injury. If Ramos were to
the judgment would be
reserve of public

Ramos'
recover,
paid from a
money.

The appeals court, therefore,
affirmed the judgment of the trial
court dismissing Ramos' claims
against defendants Best and the dty
of Countryside.

mr. Kozlowski is an attorney in
Sprmg leld, VA. He is the author of
ERecreatlon and Parks Law Re-
orter and a member of the National
gomet for Park Resources Board of

D|rectors
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No Ordinary Negligence Liability

Under Recreational

This month the "NRPA Law
Review" enters its fifth year of
publication. As reflected in many of
the articles, recreational injury
liability continues to be the over-
whelming law-related concern of the
recreation and parks field. During
the recent Congress for Recreation
and Parks in Dallas, lattended a por-
tion of a session on recreational in-
jury liability. The question and
answer period which followed the
presentations by two attorneys was
characterized by the same sort of
anxiety and hand wringing | have
encountered following my lectures
on this topic.

In my opinion, the recreation
field moans and groans about
"liability," but does little in the way
of a concerted effort to alleviate the
problem in a systematic fashion. In
the face of the perceived crisis eyes
turn hopefully, but mistakenly,
toward Washington for the one piece
of "silver bullet" legislation which
will slay the liability monster once
and for all. In Dallas, | voiced this
concern to Roy Feuchter, president
of the National Society for Park
Resources. He suggested that | devote
one of the iaw review columns to a
discussion of the issue and any ]xissi-
ble solutions. I do not think that
there isany one solution to the prob-
lem. The following paragraphs,
however, attempt to respond to this
request by presenting existing legis-
lation which may have an impact
upon the situation.

The bad news is that there is no
one grandiose federal solution that
will resolve this situation in one fell
swoop. The good news is that the
wheel has already been invented in
several state models to make the per-
ceived crisis more manageable, i.e.
recreational immunity statutes.
Specifically, there is already legis-
lation quietly at work in several ju-
risdictions which provides public
agencies’'with limited immunity for
injuries occurring on recreational

by James C. Kozlowski, J.D.

RPLR

facilities. Most notably, Virginia and
Kansas have statutes which require a
plaintiff to allege gross negligence or
willful/wanton misconduct, rather
than mere negligence, to sustain a
claim for an injury sustained on
public park and recreational
facilities.

Virginia Model

Section 15.1-291 of the Virginia
Code entitled "Liability of counties,
cities, and towns in the operation of
recreational facilities" reads as
follows:

No city or town which shall oper-
ate any bathing beach, swimming
pool, park, playground or other
recreational facility shall be liable
in any civil action or proceeding
for damages resulting from any
injury to the person or property of
any person caused by any act or
omission constituting simple or
ordinary negligence on the part of
any officer or agent of such city or
town in the maintenance or
operation of any such recreational
facility. Every such city or town
shall, however, be liable in
damages for the gross or wanton
negligence of any of its officers or
maintenance or
‘rsuch recreational

agents in the
operation o.
facility.

The immunity created by this sec-
tion is hereby conferred wupon
counties in addition to, and not
limiting on, other immunity exist-
ing at common law or by statute.

In the case of TOWN Of Blg Stone

20 PARKS & RECREATION/JANUARY 1986

Immunity Statutes

Cap v. Johnson, 134 va. 375,35 s.E.2d
71 (1945), the 8-year-old plaintiff was
injured while playing on an unat-
tended road grad'r in a public park.
This piece of equipment was being
used to level a running track in the
park. Plaintiff alleged gross and
wanton negligence as required by
the Virginia recreational immunity
statute. The town argued that their
conduct "if negligent at all, does not
amount to 'gross or wanton
negligence' within the meaning and
intent of the statute.” A jury
returned a verdict against the town;
the town appealed to the state
supreme court.

The issue before the state supreme
court was, therefore, "whethe-- the
act of the town's employee in leaving
this machine in the public park near
the children's playground measures
up to the standard of 'gross or wan-
ton negligence' required by the
statute.” The court defined the stan-
dard of gross or wanton negligence
as follows:

Gross negligence is substantially
and appreciably higher in mag-
nitude than ordinary negligence.
It is very great negligence, or the
absence of slight diligence, or the
want of even scant care. It is a
heedless and palpable violation of
legal duty respecting the rights of
others. The element of culpability
which characterizes all negligence
is in gross negligence magnified to
a high degree as compared with
that present in ordinary
negligence. Gross negligence is
that degree of negligence which
shows an utter disregard of pru-
dence amounting to complete
neglect of the safety of another.
negligence is of even a
degree than gross

manifesting ar-

Wanton
higher
negligence
rogant recklessness ot justice, of
the rights or feelings of others,

merciless, inhumane.

Applying this standard to the facts
of the case, the state supreme court
Continued



AU, .
found that the conduct of the town
through its employee did not con-
stitute "gross or wanton" within the

meaning of the statute.

(Tlhere is no proof that the town
officials or employee knew or
ought to have known that the
road scraper was attractive to
children. While it had been left in
the park over a long period, only
on two previous occasions, so far
as the record shows, had children
been on it. Mrs. Barnett, who lived

near the park, testified that about town.

a wee. before the accident she

saw some children playing on the Kansas Model

machine. Ralph Smith, who was

with Johnson at the time the Similarly, section 75-6104 (n) of
plaintiff was hurt, testified that he the Kansas Tort Claims Act provides:
had previously played on the

scraper. But there is no showing A governmental entity or
that the town's employees kn'ew employee acting within the scope
of either of these incidents of the employee's employment
(Tlhere is .10 proof that the shall not be liable for damages

machine was one which was dan-
. Not only
road

gerous to children
was the machinery of the
scraper idle, but the blade was left
on the ground in a safe position,
and it was only by reason of the
combined efforts of these two boys
[Johnson and Smith] that it was
hoisted in such a way as to become

reversed the judgment of the

dangerous. Whether the act of the
town employee in leaving this
machine near the children's play-

ground, under the circumstances
stated, amounted to ordinary or
simple negligence we need not
decide. It iscertain, we think, that
it did r.ot constitute "gross or
wanton" negligence within the
meaning of the statute.
.The state supreme court, therefore,

court and entered judgment for the

resulting from: . . . (n) any claim
for injuries resulting from the use
of any public property intended
or permitted to be used as a park
playground or open area for
recreational purposes, unless the
governmental entity or an
employee thereof is guilty of gross
and wanton negligence proximately

lower

causing such injury.

In the case of Willard v. City of

Kansas City, Kan., 681 P.2d 1067
(1984), plaintiff Willard was injured
when he collided with a chain link

fence around a baseball diamond in a
in Kansas City." (This case
reported in the Recreation and
Parks Law Reporter RPLR Report No.
84-35, Vol. 1, No. 4 at page 134.)
Willard alleged that "the City was
negligent in installing and maintain-

city park

was

ing a type of fencing with raw sharp
cutting edges running along the top

in an area where such accidents
were likely to occur.” The trial court
found the City immune from liability
under 8§ 75-6104 (n) of the
Tort Claims Act (KTCA), K.S.A.1983
Supp. 75-1601 et Willard ap-

pealed to the Supreme Court of Kan-

Kansas
seq.
sas.

The
the following test for gross and wan-

state supreme court applied

ton negligence:

Proof of a willingness to injure is
not necessary in establishing gross
and wanton negligence. This is
true because a wanton act issome-
than ordinary

thing more
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negligence but is something less
than willful injury. To constitute
wantonness the act must indicate
a realization of the imminence of
danger and a reckless disregard or
acomplete indifference or an un-
concern for the probable conse-
quences of the wrongful act.

According to the court, Kansas law'
defined wanton conduct as "an act
performed with a realization of the
imminence of danger and a reckless
disregard or complete indifference to
the probable consequences of the
ct.” Since plaintiff Willard had pro-
vided no evidence of gross
negligence or wanton misconduct on
the part of the city in maintaining
the ballfield, the state supreme court
affirmed the summary judgment in
favor of the city.

Effect on Plaintiff's
Burden of Proof

The plaintiff in a civil (as opposed
to criminal) suit has the burden of
going forward with his claim. To
sustain this burden, the plaintiff
must allege the necessary facts to es-
tablish his claim. A recreational user
injured on the premises would, most

likely, allege negligence liability on
the part of the public agency land-
owner.

To meet the burden of going for-
ward with a negligence claim, plain-
tiff must allege facts demonstrating
the following four elements: 1) a
standard of care to which a duty is
owed; 2) a violation or breach of the
applicable standard of care; 3) causa-
tion, i.e. a foreseeable connection be-
tween the breach and the resulting
injury; and 4) damages, actual (as
opposed to purely speculative) injury
to person or property. If plaintiff's
complaint fails to allege sufficient
facts to support the negligence claim,
plaintiff has not met the burden of
going forward. Under such circums-
tances, defendant may move the
court to dismiss the suit for plaintiff’s
failure to state a claim. However, in
reviewing the allegations in plain-
tiff's complaint, the court will resolve
all doubt in favor of allowing the
plaintiff an opportunity to go for-
ward with his claim.

Having sustained the burden of
going forward, the plaintiff has the
burden of proof in a civil suit. In a
civil suit, the plaintiff must establish

-S195).32" P ol

or prove his claim by a prepon-
derance of the evidence. A prepon-
derance of the evidence means more
likely than not, better than 50/50,
that the credible facts support the
claim.

A preponderance of the evidence
is much lighter burden of proof than
that applied in criminal cases, i.e.
beyond a reasonable doubt. In crimi-
nal cases, the state must prove
beyond a reasonable doubt that the
accused committed the alleged crime.
Any doubt whatsoever would,
therefore, dictate a finding of inno-
cence in a criminal case.

By changing the applicable stan-
dard of care from ordinary
negligence to gross negligence or
willful/wanton misconduct, a recrea-
tional immunity statute makes it
much more difficult for the plaintiff
to sustain his burden of going for-
ward with his claim. As a result, it is
more likely that recreational injury
claims will be dismissed prior to trial.
Furthermore, those claims that do go
to trial will be less likely to sustain
the burden of proof when the ap-
plicable standard of care is gross

Continued on next page
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gligence.or, willful/wanton mis-
nduct, rather than mere negli-
nee.
As the term suggests, negligence is
gleet or carelessness. It is a slight
rviation from what the reasonable
;rson would, or would not do
ider the circumstances. On the
her hand, gross negligence or
illful/wanton misconduct is ex-
eme conduct which demonstrates a
.sckless disregard for the physical
‘ell-being of others.
There isa fine line between careful
nd careless when the applicable
tandard is ordinary negligence and
he burden of proof is preponderance
>f the evidence (more likely than
tot, better than 50/50). This is partic-
llarly true when all doubt is resolved
n allowing the plaintiff an oppor-
tunity to prove his claim. It is,
herefore, very difficult to have a
:ase dismissed prior to trial or pre-
vail at trial when the recovery can be
predicated upon ordinary
negligence. However, when the
burden of proof under a recreational
immunity statute is gross
negligence or willful/wanton mis-
conduct, the likelihood of some
wrongdoing on the part of the public

INSTITUTIONAL

WNDBTH

M ducdii

entity has to be clear to sustain a
claim. A momentary lapse or over-
sight by the public entity may con-
stitute ord.nary negligence, but not
gross r.'gligence or willful/wanton
misconduct.

Faced with the burden of proving
gross negligence or willful/wanton
misconduct under the applicable
recreational immunity statute, many
plaintiffs' attorneys are less likely to
even take the case, let alone proceed
to trial. This Ls particularly true
where the. injury is relatively minor
and the alleged negligence of the
public park and recreation agency is
less than outrageous. Therefore, it is
easy to see that the recreational im-
munity statute, where available in a
givgn jurisdiction, can be a powerful
force limiting the number and suc-
cess of recreational injury lawsuits
against public agencies.

Statute Has the Effect of Waiver

A recreational immunity statute
has the same legal effect as a valid
waiver or signed release. In a valid
waiver, the participant waives any
claim he or she may have for mere
negligence on the part of the pro-
vider of the recreational oppor-
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tunity. A valid waiver, however,
does not release any claim the partic-
ipant may have based upon allega-
tions of reckless misconduct or gross
negligence by the provider of the
recreational activity or facility. In
similar fashion, the recreational im-
munity statute changes the applica-
ble standard of care. It precludes
recovery for ordinary negligence
and requires allegations of gross
negligence or other more extreme
misconduct to sustain a claim.

In most instances, signed releases
or waiver forms for public recrea-
tional activities are deemed to be
against public policy and, therefore,
void. On the other hand, a recrea-
tional immunity statute is a valid ex-
pression of public policy by the state
legislature. Further, this statutory
waiver is more comprehensive since
it covers all recreational activities
and/or participants within the scope
of the recreational immunity statute,
rather than a single individual who
signs a release.

More Recreational Immunity

The Virginia and Kansas statutes
described above are not the only
laws providing recreational im-
munity for public entities. For exam-
ple, an lllinois statute requires claims
for injuries on playgrounds to be
based upon willful/wanton miscon-
duct. A South Dakota statute immun-
izes municipalities from "tort
liability arising out of the construc-
tion and maintenance of public
parks, recreation areas, and play-
grounds.” A California statute pro-
vides limited immunity to public en-
tities for injuries occurring in hazar-
dous recreational activities.

In addition, several jurisdictions
have found state recreational use
statutes applicable to states and polit-
ical subdivisions. These statutes were
originally enacted to encourage pri-
vate landowners to open their land
for public recreational use. These
statutes provide that the landowner
owes no duty of care to the recrea-
tional user who enters the premises
free of charge. This immunity is lost,
however, if the landowner is guilty
of willful/wanton misconduct. On
the other hand, a number of jurisdic-
tions have denied that these statutes
are applicable to public entities.

Under the Federal Tort Claims
Act, the federal government is liable
for negligence like a private in-
dividual under the law of the juris-

Continued on page 79



Wi, NJ,

& LA,

Limit Public Rec Use

Immunity to "True Outdoors™

By James C. Kozlowski, J.D., Ph.D.

Last month's "NRPA Law Re-
view" presented case law from five
jurisdictions (New York, Nebraska,
Idaho, Ohio, and W ashington)
which had found the state recrea-
tional use statute applicable to public
entities. This month's columqg con-
tinues the review of jurisdictions
which have considered, the
applicability of the state recreational
use statute to public entities. Specif-
ically, case law from Wisconsin,
New Jersey, and Louisiana is ex-
amined. In each instance, state
courts in these jurisdictions have
limited the scope of recreational use
immunity to non-urban lands and
activities which bespeak the "true
outdoors."

Under a recreational use statute,
the landowner who opens his land
free of charge to public recreational
use owes no duty of care to the user
to guard or warn of hazards on the
premises. A.sa result, the landowner
will not be liable for ordinary negli-
gence, i.e. mere carelessness, in foil-
ing to inspect and properly maintain
the premises. The limited immunity
referred by the recreational use sta-
tute, however, will not excuse liabil-
ity for willful or wanton misconduct.
Unlike ordinary negligence, willful
orwanton misconductis much more
outrageous behavior demonstrating
an utter disregard for the physical
well-being of others.

Wisconsin

In the case of Wirth v. Eh|y, 93
Wis.2d 433,287 N.W. 2d 140 (1980),
plaintiff, a minor, was injured
"when the trail bike on which he was
riding struck a cable stretched across
aroadway used by the public on rec-
reational land owned by the state
and operated by the Department of
Natural Resources (DNR)." The trial
court granted defendants motion for
dismissal of plaintiff's negligence ac-
tion based upon the state :ecreation-
al use statute. "The defendants were

m—mmaw m ®TAM*
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all employees or agents of DNR at
the time of the accident. Neither the
State nor DNR was joined as a de-
fendant. The defendants were sued
in their individual capacities.”" Plain-
tiff appealed to the state supreme
court.

As described by the state supreme
court, the principal issue on appeal
was whether the employee de-
fendants named in the suit were
"owners" as defined in the state rec-
reational use statute. Plaintiffargued
that "the state employees do not
come within the statutory definition
of owner in sec. 29.68,Stats., when
sued in their individual capacities."
The state supreme court rejected this
argument. As described by the
court, the "anticipated effect" of the
1975 amendment to the recreational
use statute affording statutory pro-
tection for recreational lands owned
by the State and local governments
"would be to reduce the potential
liability of these governmental units
caused by employee negligence."”

The intent of the (1975] amend-
ment to sec. 29.68, Stats, was to
provide that in situations where
previously a public officer or em-
ployee would be held liable for
acts occurring within the scope of
his employment or. public land
and for which the State would
have been liable for payment. .,

The state supreme court, there-
fore, concluded that "the (public]
employee now will be deemed an

18 PARKS & RECREATION/NOVEMBER 1986

‘owner7forthe purpose ofsec. 29.68,
Stats."

Plaintiff also argued that "tire sta-
tute should only apply to remote and
uncontrolled areas." Further, the
plaintiff maintained that the public
land where the injury occurred "was
not remote and uncontrolled.” The
state supreme courtalso rejected this
argument.

Although the limits of the statu-
tory definition of premises are not
entirely dear, those limits have
not been reached in this case. . .
(T]lhe statute was initially pro-
posed to protect owners of forest
land from liability to deer hunters,
the legislation was ultimately
drafted to apply on a much broad-
erscale. The intent was to encour-
age the use of forest and farm
lands for many outdoor recrea-
tional sports by restricting the
common-law liability of the land-
owner tosuch areas in various re-
spects . . . The accident involved
in this case did not occur in a
densely populated residential
area, but rather in a rural or semi-
rural environment. Salmo Pond
and the surrounding area clearly
falls within the meaning of pre-
mises open for recreational use
found in sec, 29.68, Stats.

Plaintiffalso argued that "the duty
from which the 'owner7of premises
under sec. 29.68, Stats, isrelieved, is
only the affirmative obligation to in-
spect or post warning of dangt.ous
conditions.” As a result, plaintiff
contended that "affirmative acts of
negligence by individuals were nev-
er intended to be covered by the sta-
tute whether those acts of negligence
were committed by an ‘owneri or
anyone else." The state supreme
court disagreed.

The statute does not contemplate
that the land subject to public rec-
reational use shall remain static.
Since the purpose of the statute
was to open land for recreational
use, it would be inconsistent for
Continued



(he statute to provide protection
only ifthe owneroroccupantdoes
not perform any potentially negli-
gent activities on the land. The
statute contains an explicit
reference to affirmative acts by

based upon the state recreational use
statute. The appeals court affirmed,
Plaintiff then appealed to the state
supreme court.

On appeal, the state supreme
court found that the state recreation-

providing that "owner owes
no duty to ktXp the premises sale
for entry or use . or to give
warning of any unsale ivndiUon or
use ofor itrudure or'Activityon such
premises. (Emphasis supplied bv
court.) The springing of the cable
was a condition or structure on
the premises.

Given the terms of the recreational
use statute, the state supreme court
concluded that "there was no duty
on the part of the state employees to
keep the premises safe or to warn of
the potential hazard created by the
cable." The state supreme court,
therefore, affirmed the judgment of
the trial court dismissing plaintiff's
claim.

In the case of Quesenberry V. Mil-
waukee County, 106 wis.2d 685, 317
N.W.2d 468 (1982), plaintiff was in-
jured when she stepped into a gras-
sed covered drainage tile hole. Citing
VJlrth, the trial court dismissed plain-
tiff's claim against defendant county

Over the years, our customers have asked three

result,

al use statute immunity was limited
"to the type of recreational uses of
land specified in the statute.
the court found that "golf
courses do not come within the
scope of the statute.”

Sec. 29.68, Stats., protects the
owner of premises used by others
for "hunting, fishing, trapping,
camping, hiking, snowmobiling,
berry picking, water sports,
sightseeing, cutting or removing
wood, climbing of observation
towers or recreational purposes.”
"Recreational purposes"™ covers
an almost limitless number of ac-
tivities that could be so described.
But the statute clearly limits the
types of recreational activities
meant to be covered. Golfing is
not one of the enumerated uses,
or types of use, described and
therefore is not within the ex-
ceptions to owner liability de-
scribed by the general term "rec-
reational purposes.”
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In the opinion of the court, "the
common feature of the enumerated
words is that they are the type of
activity that one associates being
done on land in its natural un-
developed state as contrasted to the
more structured, landscaped and
impro\cd nature of a golf course
with its fairways, sand traps, rough
and greens created for one purpose:
to play the game of golf." The state
supreme court, therefore, reversed
the judgment of the trial court dis-
missing plaintiff's claim and reman-
ded the case for further proceedings.

New Jersey

In the case of Magro V. Clty of Vine-
lan , 148 N.J.Super, 34, 371 A.2d 815
(1977), the 14-year-old plaintiff was
injured "while diving from a
makeshift diving board into an aban-
doned pond or lake owned by the
Gty of Vineland." At the time of the
accident, the land was "pre-
dominantly rural, undeveloped, un-
occupied, and unimproved." The
land had been acquired by the dty
for later development as a park. The
body of water where the injury oc-

Compare. Then order...“TTJF-ENUF" products
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P.O. Box 2188 PR, Anderson, Indiana 46018.
Phone 317-643-531



Uirred had been formed "by the nat-
ural seepage of water into a 'sand-
waliih." " The trial court had granted
summary judgment to the de-
fendant city based upon the state
recreational use statute. Plaintiff
appealed.

In the opinion of the appellate
court, "the summary judgment for
defendant was warranted by virtue
of the immunity created by N.J.S.A.
2A:42A-2 to 5 (the state recreational
use statute]."” According to the court,
earlier decisions had held that the
statute "was intended to apply to
nonresidential, rural or semi-rural
land whereon the enumerated
sports and recreational activities [in
the statute] are conducted."” The
court further rejected plaintiff'sa%u-
ment that the statute was not applic-
able to children. "Our study of the
legislation and its history has failed
to produce a single due, direct or
circumstantial, whereby it can be in-
ferred that the Legislature intended
to exempt infant claimants from the
statutory immunity." In the opinion
of the court, the recreational statute
"grants immunity to a landowner
under the facts herein." Further, the
court found thatsuch immunity was
"equally available to a public entity
and a private individual or corpora-
tion." The appellate court, therefore,
affirmed the trial court's summary
judgment in favor of the defendant
dty.

Louisiana

In the case of Keelen v, State Depart-
ment of Culture, Recreation and Tour-
ISM, 463 So.2d 1287 (La. 1985), plain-
tiff's son drowned in a swimming
pool in a state park. On appeal to the
state supreme court, the issue was
whether the state recreational use
statutes conferred immunity from
liability for a drowning in a swim-
ming pool at a state park. Since the
supreme court held that the statutes
did "not confer immunity for a
drowning in a swimming pool," the
court found itunnecessary to decide
"the question ofwhether the statutes
apply to the State and its political
subdivisions."”

In the opinion of the state su-
preme court, 'atfrcr legTaiaiure in-
tended to confer immunity upon
owners of undeveloped, nonre-
sidential rural or semi-rural land
areas."

The use of the language "land and
water areas" issuggestive ofopen

and and undeveloped expanses of
property. Furthermore, the type
of recreational activities enumer-
ated in both statutes— hunting,
fishing, trapping, camping, na-
ture study, etc.— can normally be
accommodated only on large
tracts or areas of natural and un-
developed lands located in thinly-
populated rural or semi-rural lo-
cales. Specification of these types
of activities suggests a policy that
would encourage landowners to
keep their property in a natural,
open and environmentally whole-
some state. We would stray from
this goal were we to construe that

statutes to granta blanketimmun-
ity to landowners without regard
to the characteristics of the prop-
erty.

In categorizing property as rural or
semi-rural, the state supreme court
would consider "the size, natural-
ness and remoteness or insulation
from populated areas.”

The existence of some im-
provements on relatively un-
developed rural or semi-rural
property does not change the

Continued on next page
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character ot the Lind so as to de-
prive its owner of the immunity
granted by the statutes. Im-
provements such as shelters,
toilet facilities, fireplaces, etc. are
merely conveniences incidental to
the use of the land forenumerated
recreational activities and do not
'‘hemselves take the property out
of a rural, undeveloped classifica-
tion. This view isreinforced by the
fact that the definition of "pre-
mises" in La.R.S. 9:2791 and of
"land" in La.R.S. 9:2795 (the state
recreationai use statutes! include
"buildings, structures and
machinery."

In addition to the characteristics of
the land, the court would also
scrutinize "the injury—-causing con-
dition or instrumentality™ irt de-
termining "whether the statutes
apply to a particular factual situa-
tion."

[Rjeference to the types of recrea-
tional activities specified in the
statutes (hiking, boating, horse-
back riding, etc.) indicates that the
legislature envisioned immunity
for landowners who offer their
property for recreation that can be
pursued in the "true outdoors.”

Group
Crafts

Greatt Ideas For Your
Recreation Program!

Forover 75 years. S& SArts&
Crafts has been designing
craft projects to meet your
needs. Choose from hundreds
of our latest GROUP PACKS
— craft projects that include all
materials needed to com-
plete 12-24 projects - with
one easy order! virtually no
leftovers!

Fora look atour latest GROUP
CRAFT IDEAS from puppets
to calendars, send for a lree

catalog.

You'll

When the injury-causing condi-
tion or instrumentality is of the
type normally encountered in the
true outdoors, then the statutes
provide immunity. Conversely,
when the instrumentality,
whether found in an urban or ru-
ral locale, is of the type usually
found ir someone's backyard,
then the statutes afford no protec-
tion.

Applying this principle to the tacts
of the case, the state supreme court
stated "it is clear that a swimming
pool is not the type of instrumental-
ity commonly found in the true out-
doors.” On the contrary, the court
noted that "swimming pools are
most often found in residential back-
yards."

We recognize that "swimming" is
included in the list of recreationai
activities in La.R.S. 9:2795; how -
ever, the word should be con-
strued by reference to the context
in which it is found. Such con-
sideration leads to the conclusion
that the legislature intended to
grant immunity for injuries in-
curred while swimming in lakes,
rivers, ponds or other similar
bodies of water. Thus, an injury

love our

FAST SERVICE!
artslcrafts
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which occurs ina swimming pool
is not subject to a defense of im-
munity under La.R.S. 9:2791 and
2795.

The state supreme court, there-
fore, concluded that "the State can-
not assert those statutes in order to
avoid liability in the instant case.”

In the case of BrOOKS V, Clty of Lake
Charles, 488 s0.2d465(La.App. 3Cir.
1986), plaintiff sued the city after her
husband drowned following a fall
from the dock of the Lake Charles
Civic Center. The trial court dis-
missed plaintiff's negligence claim
based upon the state recreational use
statute. Plaintiff appealed.

On appeal, plaintiff argued that
"the immunity statute is inapplicable
because the concrete dock behind
the Lake Charles Civic Center is a
man-made facility and is not the type
of instrumentality' to be found in the
true outdoors." The defendant city
responded that the lake, unlike the
swimming pool in Kee|an, was a nat-
ural body of water which would con-
stitute the true outdoors. Applying
the reasoning of Keelen to the facts of
this case, the appeals court found the
recreational use statute "inapplicable
because an accident occurring at the
Civic Center within the corporate
limits of Lake Charles does not con-
stitute the true outdoors as con-
templated by the statute.”

Although the lake is a natural
body of water, the injury-causing
condition was partof the civiccen-
ter complex and as such, in our
view, it cannot be categorized as
the true outdoors; therefore, it
does notcome within the purview
of the statute, which the legisla-
ture intended to apply to owners
of undeveloped, nonresidential
rural, or semi-rural land areas. . .
Accordingly, under the circum-
stances 0 this case, We conclude
that the City does not have the
benefit of landowner immunity or
limitation of liability accorded by
R.S. 9:2795 [the state recreational
use statute).

The appeals court, therefore, re-
versed the judgment dismissing
Brooks' claim and remanded the
case to trial court to consider the
allegations of negligence against the
CiW of Lake Charles.

Dr. Kozlowski isan attorney and consul-
tant in. recreational injury liability in
Springfield, Virginia. Heis theauthor of
the Recreation and Parks Law Repor-
ter.



"The President's Commission tins mndean important
contribution to our understanding of the nation*1 mldrxir
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initiative...l suggest that we lake this report seriously."

WLLIAVK Rilliy
Pread% , . .
World Wildlife Fund ond The Conservation Foundation

'The Presidents Commission on Americans Outdoors
was a timely and needed assessment of the threats and
opportunities in our out-of-doors. It is my hope that the
President and Congress will enthusiastically embrace and
move forward on Ibis important blueprint for action."

RiertL. Hatst

Executh Dire tor

Trout Unfimited,

Former ASS|stan Secretawofthe Interior

"Wildlile was a strong and consistent element in the
public’s testimony. The Commission's recognition of the
importance of insuring abundant and diverse wildlife and
protecting its habitat may well yield momentous results."

cheM kaiv
?en(?ers of Wildiife

"If there is an example of pulling victory from the jaws of
disaster, this report is it. The Commission did more than
anyone expected, especially the administration. It gave
Americans something serious to think about if we are to
begin saving our natural resources."

I%LI C Fritdad
Natlonzg Forks uml Conservation Association

ISBN  0-)M28(1-3G-X

toe Reportof the

Presidents Commission

W

Qutdoors

IHHMY ITHEEMITNGT
WithCaseStudies



£ 197 Cpadit s daned olyintefaeadote dadRes

Qaadakasaghb/Timkare/2ag) e

Acknowledgement:  Hiamd Ress geef By adqanlidlys e panieson

galb/NMitarGQarion FRssadhorduak s reynatad? aaded

by ttenbrte Redch t's Gmission onAvaricaas Qigas Tre

3 rRewves nack paside b/agraasa i tioThoNtiod Go
S

IIPEWUUL oo sess e ses s e ses e ssssees s sss e eseee jx

EITOr'S N OTE uoviiiceciieeices et s xiii
Letter of Transmittal to the President.......cocivvieiinccinnsecene e 1
The CommMIiSSION...ccoccviiiiiiieeee e .. 3
The Staff of the Commission... 5
SENIOT AGVISOIS . iieiiiieieiieeie it stete et sae et e e seesenesensesenens 6
Section| Americans sad the Outdoors—Preamble

Chapter I. Americans OULAOOTS....ccccererveveiirieere e 1l

Chapter 2. The Outdoors Is Great,

But There Are Problems: Commission Findings.......ccocooeevvveierenesnennn, 7

Chapter 3. We Benefit From Outdoor Recreation

IN IMENY WAYS......eiieiiieieieeete ettt s 21

Chapter 4. What Do We Want To Do

for Outdoor RECIEAtION?....cocv e 38

Chapter 5. Do We Have Places To Go

for Outdoor RECIeatioN?.....cccvvveieiceee e s 59
Section IIl. Americans: the People  ..oooovevveeevevven, 71

““apler L We Must Ignite a Prairie Fire

OF LOCAI ACTION .ot 73

Chapter 2. We Need an Outdoor EthiC.......ccveinnivininivcinnnn, 8l

Chapter 3. Schoolchildren Should Leatr

ADbOUt the O ULAOOTS .ciiicecici e e 90

Chapter 4. Outdoors Corps Can Help

Communities With Local ACtiON......ccceevvveieriveiese e 97

Chapter 5. Volunteers Play Vital ROl€S.....ccooeevviicnnciicenne 103

Chapter 6. We Can Improve the Quality of Services.......cccouvueuue 110



.!*TB;'$ . T - &S my

AMERICANS OUTDOORS C 0 N T E N T S
Section lll. Qo™ tEeRESOUNOES . .ooeeeeiiiieee s} Cue Studies
Gaoal Qoo Feaetionlaats QEen S Assastionintes 1 Nenak
onhsElityR=ouGs.... .. s 233 UtanRgo fionisd Otelst Grrs-—
Gaoa2 QrGetstRaetionnes AMGEIERMON . ..o
AenUtanAes doebrHoe. . 13 Hooper L Brooks, Regional Plan Association
Gzpara AVsontrtertiie Nl Avess inteVest: FrtcFteRaetiosl G tinum
ALMONE BT VRS . .o N2 Run G Holliday, Colorado Division of Parks & Recreation
AlAc— Aeria........... 1w Qe RE INTaTESE ...,
Gzcers Ve Aelcigvatiackaddaclies. ... B Marc Hunt, Sunburst Adventures
Gapert VeGNHp/SeicBras TreNendasy Firdads AnAshasFQrGriss
adlfaadEres. .......................... SSCEARRREEEEEEREE 13 ENEOE RESEINE ...
Gacer7 V& Mt Adetadi Fae Raetion Joan Batory i?Suzanne Sutro, National Park Service
mmm lasadWwias..................... 1B mm—rﬂb Hel\Aﬁetu;l\A]'@'e __________
James Nelson, Pennsylvania Bureau of forestry
Section V HHILgEWEr ..o 187 TreVWsorEN@anationCars FRondaGardidea
Gaoer 1. RrradisVill Hb s AHeeQrGHls... ... ... jise] Dave Lesliuk, Wisconsin Consemation Corps
QExuriessadNeeck.......... 19 SorelcABEaiaEs. ... _
Gaoa 3 Treldiis Qs heas Pat DiMatteo, Cumberland Co, NJ. AAlexander Hoskins,
QIS QEXIITOES .. ..o 0] Fairmont Park, Philadelphia
AnatiePbesTolne VarkkadPlay . ...l 215 AMuH PrgatSgoedymacad. ...
Gaear S Ve SoldRdetQ rinestnatinRidic James E Horan, Washington State Parks <SRecreation Commission
RacstioNFEdEUES ... 25 ANnvBatrUtankRats TreG@/esaRak. ... ...
Gaoa 6 VdiFliaelSESfemdRastioQportnites. . . 22 Paul M Bray, Neui York Parks and Consemation Association
Gaea 7. msioMlas NedSud Inianation. . ... 20 NeviVAaos AddpAial ARagesieRParttadip. ...
Caar 8 Ve NedlaNewirstitcioTBrlesclrtip............ 28 Karen Broum, New Mexico Department of Natural Resources
Caa 9 egsHhfrudgRigtedIL............... A 1V drto@omuityGaain CtianAdtion
BUutanQeEnSece............ e T
Lisa Cashdan, Evelyn Lee 4 Peter Stein. The Trust for Public Land
APPENAIXES. . ettt e 7 AN ST rte
Appendix I: Summary of Key Issues and Recommendations Wesley Tl Chamz be!rls.. B[ujreal :u of Land Management

from State Assessments and Reports Prepared for the
Commission and from Current Statewide Comprehensive

Outdoor Recreation Plans................. R, 20
Appendix II: National Conference on Reacation

and the American City........... . 20
Appendix IlI: List of Contributors to theCommission'swork . ... 316

Appendix IV: Executive Order Creatingthe Commission............ 36

B

B



OuUTDOOR

. . . . - .
asliam.'i ald'lml I"Ca" ml ErawLIEeE '.“ml "_E‘-dal &5 I

The creation of a public sector/private sector National Volunteer Corps
would create an opportunity for the American public to contribute their
time, talents, and shills in the consenting and managing of America’s natu-
ral resources, and would involve all sectors of society- government, busi-
ness and industry, consemation organizations; but "be program would
essentially be nin by volunteers for volunteers. All sectors can provide
leadership. Additionally, each has skills and expertise it can share with
the others; the land managers can provide the opportunities and tools; the
business community can provide organizational stnicture funding: and the
volunteers the energy and enthusiasm
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(epter5

\GurtsasHay it Ries

We recommend

o Laddiass nayas

O dirssinaideastio Tregal istochide\diuresrdfis
e Current laws and regulations be reviewed to enhance mechanisms for

using volunteers in national parks, national forests, and all federal agen-
cies.

Volunteering U part of our American
heritage
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Volunteer* support co-iimunltiei and

contribute to our economy
Flescdrtmse&dnks IQ:GSleed’“teUma:des;tat



W%g‘}m’agrm vith te asstae djpoxchs cbdgpa
anmuity/shritadaicbdaaompid netategasiats TTe kel
kd svaedirstawmuasp\duressiogdo He showt

So much work remains to be done in this unfinished and imperfect
world that none of us can justify standing on the sidelines. Especially in
a society like ours, volunteering is an expression of democracy in its purest
form. For the volunteer is a participant, not a looker on, and participation

is the democratic process.
Eunice Kennedy Siiriver

. .volunteerism is not a fad but u-uiable. long term solution to pro-
viding many recreation services. The success and importance of volunteer
activities today are far exceeded by their potential for the future. \olunteer
programs require a great deal of effort to initiate and sustain, and they are
not free. However, when approached properly, these programs can have

broad long term benefits that far outweigh costs.
Roger Moore
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Volunteer* are oat there but we don’t
cultivate their talent*
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SECTION I * AMERICANS; THE PEOPLE
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At this time win n people are fighting to keep theirjobs, volunteers
can be seen as a threat. Furthermore, it is not humcn nature for a man-
ager to share responsibility; he has to make a conscious effort to do
so. M Iparks! do not exist in a vacuum; they are part of a community.
Cooperation and partnership will do more for a manager's image than
if he tried to do everything all by himself.

Volunteer* cu do more thu menial! task*
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SECTION I * AMERICANS THE PEOPLE
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Potential volunteer* can't find the right
Information

We need to review current laws to
promote volunteering
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National Leaderthip Helps Develop Local Act|on

Volunteers Manage the Appalachian Trail
Te&rﬂydteWI&gete/thtmﬁ@ﬁeemﬂ

Traditionally, minorit)’groups of all sorts hare found it difficult to
become involved in volunteering, sometimes because they were not made
to feel welcome, sometimes because they did not hare the carfare it took
to reach or work in an agency across town or money for lunch Neighbor-
hood volunteer renters and reimbursement of expenses are tiro methods
that hare enabled these groups to volunteer

Isolde Ciiacn Weinberg

Notioal @afar\durers/Adion

Rrr volunteers lo perform well, they need to hare a sense of respon
sibility. Too often government agencies hare seen volunteers as inexpen-
sive. unskilled laborers, not as a tremendous resource wailing to be
tapped. Under-utilized volunteers rarely develop a solid sense of steward-
ship or participation. On the Appalachian Trail, where the clubs are clearly
in the hot seat of responsibility, there is a remarkable level of commitment
and resolve to do well. Public land managers must be willing to have faith

SECTION I * AMERICANS Till: PEOPLE

in volunteer organizations with good track records In some cases specific
legislation will oe necessary to give volunteer groups significant tesponsi
bilily.
L'whence R Van NtIK

Frtiirac/Apatadian ial (TUb

Several urban recreation agent ies could tiol him lion effectively with
nut the public's efforts With the initiation of the Gramm Rtidman Ait and
the general trend ol reduced federal support for local services, tlw reliance
im vohmteerism will only increase in the coming years The support mid
recognition of the public's edort must he continued at all levels ol gov

eminent
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Private landowners: important partners for
recreation (apply
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Government finally came lo the realization that there would never
he enough money to purchase, develop and maintain sufficient land and
facilities to meet the demand for outdoor ret teaiton There is a growing
recognition that Ihe private sector, owning a majority of the land anil re-
sources. must he considered a partner iri meeting future recreational needs
Divide lands are integral to meeting future demands for i,.. rcation.
Whether it he for the production of wildlife, integration of tiail systems,
provision of support businesses for ie<realional enterprises, the assurance
of solitude or exclusivity or the inairitenniii e ot open space near centers
of human population, the importante of these lands to the physical and
psychrrlugiful well being ol the nations citizens is indisputable Recreation
planners and supply and demand analysts must take into account the ini-
poitanre of piivnte lands to the spectrum of recreation activity.
IhverK [
- i
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What we must do . is create new institutional ways for farmers,
fenesters and other landowners to ha able lo deal with the people”
aspects of recreational use If owners incur costs, and recreation users
reap benefits, there has to be a way for the users to repay the owners, oi
there simply will not be the amount of recreation that would othenvise
be possible Hpride outselves in this country on our ability to let Ihe
free maikel regulate most of our activities, but this is one where we have
not yet invented a market mechanism in many places, and we need to

encourage that
NUSamson
Bax e\ Reiaht©

The system we have is not working, and the problems of creating
duality sometimes seem insurmountable. Ifwe are to save our wildlife and
add new dimensions to recreational programs, we must turn to the private
sector for answers. But, unfortunately, we are creating problems in this

area faster than we can solve them.
Dayton 0 . Hyde
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Landowners have legitimate concerns abont
opening their lands

0 Mragrg b bpldic reastionis pinarilynaregrg Brogdke
\=HOSs

a FRastionLe ssoatine rdcopsEtidevithilenainussd liad
oA duegsss \adiisnad taae guotdyiacayg Vil
teEsviih e s tald=sre onanyovas
oQvas &= Hily/ifepde g ruadontarpgarty

orasod exos bavirg hdbaedagyg Moyegdesskpar
\ayaddsouagpuseby/dtas

ol s trife bldbvvaaedanbdag Innanyvess telbld
avasuidde bres\eayanm s=tion bpldic ieastonuse

Rrtteeaddaress sistatd prtosd tepnae bbb
IvieateadHE bgrad pldic iastowuse
a1



Land ownership patterns Infinrnee
recreation -oortnnltles
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We mast remove disincentives
for public access
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Wc must establish incentives for private
landowners
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Private lands have recreation valne: make
landowners aware
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Ilhe farm bill: potential to Improve quality

and quantity of land for recreation
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Coordination of government actions would help
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Dialogue stimulates recreation

on private lands
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In those far instances inhere lamlowneis krion about the lair tlc-u-
is a perception that lecieatiunal use statutes tlo nut ptovule sufficient
immunity In act as an incentive fat public access Ikirate latulnienrrs do
not irant to know if they will have a successful defense to a recreational
injury lawsuit Their concetti is much more basic, they want to know "Can
[Jte sued.™. . Unfortunately, the answer invarrahh is 'yes' with or with
out limited immunity recreational use statutes Whether you win o>
lose, it has been said that a lawsuit is the worst think dint cun happen
toa” individual with the exception of death or serious illness Ihe ihal
lent; ,0 encouraging public recreation access to private lands is to some
how insulate the private landowner horn the costs attendant to a | ir-sint

. Absent i: coordinated institutionalized uppnuu b lo the issue ofrei re
ationill injury liability, twenty years horn now we will he buck nine again
to explore the challenge, including pubic ircrrntion am-ss to /nwute

land
anas hnis(" Kadoreld, ke
SyrgEld\ilga

So why do we keep our lands open to the pubic lleinnse ire still
feel that llie goodwill me generate is worth the trouble Ami lu-tause we
Have some concern that if the private sector withdraws its lamls entirely,
il will necessitate expanded government ownership lo meet the demands

of the public. .
GeMind. Slumm\n
yviexsouthern Paper

Cilinpaitv

Aconcern voiced by college students that visit ow ranch on fielil tops
is about our rates Wouldn't hunting get so expensive that the poor man
will not he able to afford to hunt My answer is, “Ifyou give me one coke
and one puck of cigarettes a day for a vent | will give \ou a goo, hunt”

It depends on where the priorities are
I EhmlaBWk
Oos ees
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dow Three States Help Private
Landowners
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Atssis a supply faciat that might influence hun/ling>participation
<l least as much as wildlife abundance If wildlife is available bid hunting
is resliicted, ilien there is no recrealion provided Factors related In llie
a ilduliness of private landowners to permit hunting access have been
studied by several researchers These studies repeatedly show that the pn
mar) icasnn lor posting of u land is lor protection of property and control
of trespass About 02% of the variance in posting rates in New York was
accounted for by three variables: percentage of permanent residents
among property owners, educational level ol landowners, and property
value. These au'liors fell that a key factor involved with posting was prior
experience ol property owners with recreaiionisls Those who had negative
experiences with hunters were more likely lo post their land, compared
to landowners that had nut had conflicts with hunters.

The  dag of land does not necessarily preclude hunting Many pn-
iale lam. .we intensively hunted by landowners, relatives, neighbors and
friends In fact, about 68 percent ol the hunting effort in the United States
ilining 1980 took place on private land Hunters spent S16 7 million that

year for tees lit hunt on private land
EllbuiomiAl
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Chapter 3

We recommend
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What is the problem?

Ihadyal arteoyy slifdiae Fas hananvsaianbalihak
honlreglinsdianvidad bteposErsdvetrademEon
Olre pls dFaradgas, Aaricas dvas Faelkanvilliilg b
acgt ikin elge d gea eacs Hvea; ey 15856
nartadainedrindchre H disdikecawos regoddevwensore
o€ sijuaeEhwomsvwensrattiggswog

Dyaeaas ddigmisadid sackmrgdsasdaa e
Eilt/is iIae sdtauadHikEa tvemae hovariso
zas; dl ssparts dfarsaia/aedkts Asve leldp Idichesr s
anos tecutry ve lead tnead agindmt e Eiks/as In
1935 & Bolty/irsae pgenns brrasehi poxchs durd<

' BERD ot soatihessnae

Nregos oedtsatiEkonaeaasiopiagans diaope
noed dagard ey ipat Weslirg Ved \irgig skgeed e
rass ia ks bHlabsdedniremats Anseraastioyaors
hsvaedo el -SanSyirss MutanRsytindanpa)
F”—TsAan asd le preddd ittidasanaaagp S e
I8 s=r0n b ste asfddpemmirasee



AM I EIi ANS nHID®6EKS

What is tort liability?
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There are many cause* of the liability crisis
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What can be done?
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Fneolous iusi § arc being presented to insurance cainpunies who
are reluctant to bring a case to court at a high cost to ihe company.
These cases are then settled out ot IOiul I sure tune and money, result
ing in situations where innc ‘em defendant... Euntried cases and they
lose their insurance coverage
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What providers can do: risk management
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4lot of people don t want to lieai it But we solved il /lhe liability
problem/ eight years ago. We started a very, very strict policy of training
ol our personnel, our working people, our principal owners ot ski areas.
A lot of this was with the Forest Service cooperation. Safety progxtms,
safety programj, safety programs
Nd<Baumi
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Self-lnuarance is an option
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Heller Information Is needed
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What states can do: recreation nte statutes
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What the federal government can do
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How wiill the crisis be resolved?
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Chapter 4

We recommend
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lands, hisloititil wtifucts, mill wildlife, 11 tuli‘i'ilisiiifi local counts, lodg
ini’ mid outfitting mid guiding services
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Liability concerns
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I'Liabifity ssse itic <aiising wacillldtl oppoitillilties to be lost or d/mill
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(tplions:

o Strengthen llie laws ii hii h limit the liability ol recreational land owners,
miniinistralois and providers

> Establish a public relations program lo recognize /nit’ate and corporate
efforts which allow public use of private prnpeity.

I'ass legislation and landing for recreational use easements
Cni.oKAiio OunrooK Rcckeaiion
Ktsotwces and Ismus
198(5
g ldoisadis aw
| Deeelop and implement conipiehenswe risk management plans
Public, piirate and independent providers.

2. Establish a recreation insurance marketing progimn Ohio Depart

merit of Insurant e

20

W AW i
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t Support legislation lo enable leiiculinn providers to establish insitr
am e pools, joint authorities or other joint risk management systems. 10hio
(ieiwiul Assembly, Ohio Dtj ailment of Insurance, public, private and tilde-
pendent pink and recreation providers/
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Recreation workforce

I'aik and recreation muintcnuinc has grown beyond the need for
lust a "mop wid bucket" janitor Maintenance, in general, has become
a complex, year round operation dependent on efficient anil knowledge
able management practices. . . .

Asin all other industries in both the public anil private sectors, mil
mal resource managers are faced with reaproblems and new dial
/cages Answers to these modern dilemmas we to he found in new lech
angles and technologies as well as creative ami jirofessional iipplicn
tvri Ol tune tested management preulices Regwdless of the approach,
training personnel to keep up with the limes is essential. There must
be cnininilinciils at all levels of government to maintaining staff levels
in our pink and recreation departments

[ 11 2V Q) Fa TR R & dys =1 23
Sqtente 185

The icnncssce (ieneral Assembly should establish a Volunteer Act,
as /imposed by Ihe interagency Volunteer Committee, to fuiilitule the
use ot plicate citizens in all phases of government

Eeneed lo better lei ogrnze our volunteers and the ituuhty and tin
piutance of their work by offering them better institutional support fiom

ZH7






TESTIMONY OF ROBERT W. LOESCHER
BEFORE THE HOUSE JUDICIARY COMMITTEE
ON HOUSE BILL 198
March 29, 1988

MY NAME IS ROBERT W. LOESCHER. I AM THE SENIOR VICE
PRESIDENT RESOURCE MANAGEMENT FOR SEALASKA CORPORATION, THE
NATIVE REGIONAL CORPORATION FOR SOUTHEAST ALASKA. SEALASKA
PRESENTLY OWNS APPROXIMATELY 238,000 ACRES OF SURFACE AND 493,000
ACRES OF SUBSURFACE LOCATED THROUGHOUT SOUTHEAST  ALASKA.
SEALASKA WILL ALSO RECEIVE APPROXIMATELY 100,000 ACRES OF SURFACE
AND SUBSURFACE AS PART OF ITS FINAL ENTITLEMENT UNDER THE ALASKA
NATIVE CLAIMS SETTLEMENT ACT. ALMOST ALL OF SEALASKA®S LAND IS
REMOTE, UNIMPROVED, BUT ACCESSIBLE BY LAND, AIR AND WATER. AS
THE MAJOR PRIVATE LAND OWNER FOR SOUTHEAST ALASKA, SEALASKA WOULD

LIKE TO EXPRESS ITS SUPPORT FOR HOUSE BILL 198.

SEALASKA CORPORATION, IN CONCERT WITH THE ALASKA FEDERATION
OF NATIVES, HAVE REVIEWED THE COMMITTEE SUBSTITUTE FOR THE
SPONSOR SUBSTITUTE OF HB 198. IN RESPONSE TO THE CONCERNS
EXPRESSED BY MEMBERS OF THIE COMMITTEE, WE NOW OFFER THE PROPOSED
DRAFT AS A SUBSTITUTE FOR THE PRESENT COMMITTEE SUBSTITUTE FOR HB
198. BOTH SEALASKA AND AFN FELT THAT HB 198 CONTAINED SOME
AMBIGUITY AND DUPLICATION WHICH NEEDED TO BE ADDRESSED. OUR
DRAFT, WHICH IS OFFERED TO THIS COMMITTEE, IS OUR EFFORT TO
PROVIDE A MUCH CLEANER VERSION OF THIS BILL. THIS DRAFT, HOWEVER

ROBERT W. LOESCHER PAGE - 1 -
TESTIMONY



STILL PRESERVES THE PROVISIONS WHICH PROTECT THE LANDOWNER FROM

CERTAIN TYPES OF LIABILITY.

THE NEW DRAFT OF HB 198 HAS CONDENSED THE PROVISIONS
CONCERNING RECREATIONAL USE IN SECTION 1 OF HB 198.
ADDITIONALLY, WE PROPOSED THAT NEW SECTIONS BE ADDED TO INSURE
THAT NO PROPERTY RIGHTS WwIlLL BE CREATED OR CONVEYED THROUGH

RECREATIONAL USE OF PROPERTY.

SECTION 2 OF HB 198 CONCERNING TREBLE DAMAGES FOR GEOLOGICAL
TRESPASS REMAINS THE SAME IN OUR DRAFT. SECTION 3 OF HB 198,
WHICH SOUGHT TO AMEND AS 09.45.795, HAS BEEN ALTERED TO ADDRESS
THE CONCERNS OF THIS COMMITTEE AND TO BRING THE AMENDMENT- INTO
CONFORMITY WITH THE PROPOSED VERSION OFFERED BY SENATOR DUNCAN.

i

OUR RE-DRAFT OF HB 198 REDUCED THE SPECIFIC INSTANCES OF
TRESPASS TO INCLUDE ONLY THOSE ACTS WHICH HAVE BEEN AMBIGUOUS AS
TO WHETHER SUCH ACTS CONSTITUTED TRESPASS. UNDER OUR RE-DRAFT,
THOSE ACTS wOUuULD NOW BE CONSIDERED TRESPASS. SECTION 7 OF HB 198
HAS BEEN ALTERED TO CLEARLY ESTABLISH THE REQUIREMENTS FOR
POSTING OF SIGNS TO PROHIBIT TRESPASS. THIS LANGUAGE HAS BEEN
PREVIOUSLY PROPOSED BY SEALASKA IN ITS EARLIER COMMENTS REGARDING

HB 198.
WE FEEL THAT THIS NEW DRAFT OF HB 198 PRESERVES THE SAME
CONCERNS ADDRESSED IN THE EARLIER VERSION OF HB 198. HOWEVER, WE

ROBERT W. LOESCHER PAGE - 2 -
TESTIMONY



THAT THIS VERSION 1S MORE SUCCINCT AND CLEARER. IT

BELIEVE
RESOLVES THE AMBIGUITIES WHICH EXISTED IN HB 198. WE ENCOURAGE
THIS COMMITTEE TO REVIEW THIS NEW DRAFT AND ADOPTED IT AS THIS
COMMITTEE"S SUBSTITUTE FOR HB 198.
THANK YOU FOR YOUR TIME AND INTEREST.
PAGE - 3 -

ROBERT W. LOESCHER
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op . . .

411 W, 4th Avenue, Suite 301 « Anchorage, Alaska 99501 < Phone (907) 274-3611

August 11, 1987

Mr. John Sund

State House of Representatives
2504 Second Street

Ketchikan, Alaska 99901

Dear RepreMffé&cfep/e Sund:

Enclosed for your review and use are copies of National
Recreation and Park Association Law Review articles that
address issues relevant to public recreational use of
private land. I believe the material addresses several
of the 1issues that were brought forward by the judiciary
committee on House Bill 198.

I appreciate your interest in this 1issue. I am available
to work with you or your staff on HB 198 at your convenience.
I am hopeful that progress can be made on the bill early
on in the coming session.
Thanks again. I hope your summer has been ex.joyable.
Best rhgards,
Lawrence HAr”imball, —Jr.

Land Manner

cc: Representative Lyman Hoffman

Integrity =« Pride in Heritage <« Progress



President"s Commission

Examines Public Recreation on Private Lands

On March 10, 195c. Senator
Maicoi.T. aiiop (R-WT

a worr.snop in Wasinneton. DC. to

cotuucied

examine recreation on private ianas.
TiieTas'r Force on Recreation on Pri-
vate Lands, an ad hoc croup or some
organizations and

iwent', agencies

including tnv President s >Commis-
SKin on Americans Outdoors, spon-
sored tiic workshop. The purpose oi
the workshop was described as
toiiows.
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National Recreation and Park Association’s

I1th Annual

Park Planning and Maintenance School

A two-year course

lectures.

Also offered

Colorado Springs, Colorado

consisting of two annual

and running

school is a Graduates

CW. Metcalf
Keynote Speaker

August 17-20

4 day sessions of study

Institute.

For further

r
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concurrently with the
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two-year

information contact:

Fr3tlk D' Cos?rove
Western Ree.onal Director
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ianos 10 America s recreation
peeds. The workshop will be con-
ducted in with the
President's Commission on Amer-
icans Outdoorsand will be moder-
ated by members ot the Commis-

coniunction

sion.

Iwas a member of a panel address-
ing 'Tne Challenges” of recreation
on private iands. Members of my
panel included individuals repre-
senting small woodland owners,
ranchers, the eiectric power indus-
try, and the forest products industry.
My assigned topic was "Legal Views
on Liability." What follows isa sum-
mary of my remarks prepared for
the workshop.

Look to Existing
Recreational Use Statutes™.

There is nothing new urtder the
sun. We have been this way before.
In 1965, Suggested State Legislation by
the Council of State Governments
advocated a model recreational use
statute. This statute was designed to
encourage private individuals to
open their lands for public recrea-
tional use. Similarly, the stated pur-
pose of this workshop, more than

The National

1986 Park and

twenty years after the modei recrea-
tional use statute was published, is to
facilitate public recreational oppor-
tunities on private lands.

In jurisdictions where a recrea-
tional use statute exists, there is no
landowner liability for recreational
injuries attributable to ordinary
negligence i.e. mere carelessness. To
recover damages, the injured recrea-
tional user, who entered the pre-
mises free of charge, must prove
willful or wanton misconduct.
Unlike ordinary negligence, such
misconduct is much more outrageous
behavior demonstrating an utter dis-

regard for the physical well-being of

others.

At present, forty-seven jurisdic-
tions have enacted recreational use
statutes. Most of these laws are based
upon the 1965 model act. The origi-
nal intent of this model legislation
was to provide limited immunity to
private landowners. However, these
state recreational use statutes have
also been held applicable to public
entities. Under the terms of the
Federal Tort Claims Act, the federal
government is liable for negligence
"like a private individual™ under the

Recreation

Series

law of the state where the injury oc-
curred. As a result, these recreational
use statutes intended for Drivate in-
dividuals have uniformly’been held
applicable to the federal govern-
ment.

In addition, state recreational use
statutes are applicable to the state
and local governmental entities in
approximately twelve jurisdictions.
In some instances, these statutes are
limited to recreational activities con-
ducted on rural lands. However,
some state courts have found the
recreational use statute applicable to
urban lands. For example, the cities
of Omaha and Detroit have suc-
cessfully raised the state recreational
use statute as a defense to alleged or-
dinary negligence liability for inj-
uries sustained in a public park.

Why is the applicability these state
recreational use statutes to public en-
tities relevant in a discussion of
recreation on private lands? In my
opinion, public recreational access to
private land is more likely when
viewed within the context of public
recreational immunity. Specifically,
a significant provision in the model
recreational use statute adopted by

Recreation and Park Association announces the

of Seminars

The National Recreation and Park Association, in conjunction with various universities and professional organiza-
tions, offers park and recreation administrators and managers the opportunity to advance their knowledge and job
skills through intensified coursework in several specialized fields. The following summary outlines 1986 educational
opportunities scheduled as of this date. Ao” tional courses will be announced in future issues.

Executive Development Program ®wPark and
Recreation Administrators
~ March23.28,1986
Indiana University. Bloomington. IN
An extensive advanced education course designed lor park
and recreation executives with general management
responsibilities, and_gqr_ specialists aoout to assume general
managenal responsibilities. Sponsored by NRPA and I
diana” University in_cooperation with Indiana Graduate
School crBusiriess. Tuition; 5575.00 double occuRancy,

5645.00  single occupancy (includes re%|strat|on, ousing,

and mealsg. Contact James A. Peterson. School cfHPER.
Room 133 Indiana University, Bloomington. IN 47405,
Tel. (8121 335-S037.

National Aquatic* Mana_?ement School

Tempe. AriroD] —April 6-10,1986
An NRPA-spaojored tuo-year education program (ot ad-
ministrative and supervisory personnel responsible (or
managing sw|mm|n%1 pool ‘and aquatic ﬂrograms and
facilities.” Tuition: TBA. Contact Jane u%ps Adams,
Regional Director, 1400 X Street, Suite 302, Sacramento,
CA 95814. Tel. (916) 441-0445.

TR Management School
OgUbay Par .Wheelmg.WV
March 16-23.198
The TR Mana%ement_ School Is co-sponsored by the
Whegling Par*

ommission and tne Univenitv of Mary-

land in cooperation with the National Recreation and Park
Association. The purpose of the school is to provide the
participant with an overview o the contemporary issues
affecting the therapeutic recreation profession from a
management level perspective. Contact: Dr. Diana
Richardson. University of Maryland. College Park. MD
20742, Tel. (301) 454-3290.

Fifth Leieure and Agum\;NManagement School
Ogleboy Park, heeImg.WV
. March 16-23. 198 )
The Leisure and Aamg Management School is sponsored
\t}\y the National Recreation”and Park Association, the
heeling Park Commission, and the University of Mary-
land Center on Aging and Department of Recréation. The
rw year curriculum is divided Into a community tract and
a dinical/cxtended care tract with some integration within
the two tract framework. Contact: Fred Humphrey.
Department cfRecreation. University of Maryland. 23
E5E4 gzgglldmg, College Park. MD' 20742."Ttd. 1301)

Pacific Revenue Source* Management School
University of California. San Diego. CA
July 12-16.1986  °
A two-year education program (or managerial personnel
wno.administer or pian to_administer revenue procucing
facilities and programs A Granuair Forum ft avari.*3ic

graduates of ony of the NRPA Revenue 5ources Manage-
ment Schools. Tuition: TBA. Contact Jane Hipps Adarms,
Regional Director, 1400 K Street. Suite 302, Sacramemo.
CA'95814. Tel. (916) 441-0445.

Park Planning atMaintenance School
Colorado Spring*. CO
Augual 17-20.71986
NRPA Certificate & Diploma Program
CEU'»Awarded
A two-year development program with a graduates In-
stitute. "Hete you will Icam “the latest teChniques and
meihodoiogies being used in the field by those responsible
for maintaining, develo |r}g and plannmg park and recrea-
tion facilities. Tuition; T3A, Sponsored by NRPA. Contact
Frank D. Cosgrove. Regional Director, Western Service
Center, P.0. Box 6900, Coloraco Spnngs. CO 80934, Tel.
(303) 632-7031.

Park and Recreation Safety School
Colorado Sprtog*. CO
August 21-22,71986 ]
NRPA and National Safety Council
Can 'fleat« Progzram. CELTa Awarded
A one-year ptogram. To Teach you how to coodun salc
audits of your park and recreation facilities and how to sé
up a safe pro%am for your department ‘rujnon; TBA,
ontact Frank .Cosgrove. Regional Director. Western

W%@EI%O. 9)&25900. Colorado Spnngs, CO
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most states preserves limited im-

munity for lands leased to the state
or local government for recreational
purposes. Further, any payment
received by the private landowner
from the state or local government
for leasing the land is not considered
a charge or fee within the meaning
of the recreational use statute. Thus,
lease payments from public entities,
unlike entry fees paid to the private
landowner, would not deprive the
landowner of limited immunity
under the recreational use sta”.te.

If the framework .'or providing
private landowners with recrea-
tional immunity was developed
more than twenty years ago, why is
public access still an issue today? My
own experience has been that most
landowners as well as attorneys do
not know that recreational use
statutes exist. As a result, the statutes
do not necessarily encourage private
landowners to allow public access by
limiting liability. On the contrary, if
landowners become aware of the
recreational use statute, it is after an
injury occurs and counsel raises the
statute as a defense to negligence
liability.
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In those few instances where land-
owners know about the statute, there
is a perception that recreational use
statutes clo not provide sufficient im-
munity to act:as an incentive for
public access. Private landowners do
not want to kr.ow if they will have a
successful defense to a recreational

injury lawsuit. Their concern is
much more basic; they want to
know: "Can | be sued?" Unfor-

tunately, the answer invariably is
"yes" with or without limited im-
munity provided by a recreational
use statute. As a result, the lower
landowner standard of care (from
ordinary negligence to willful or
wanton misconduct) imposed by the
recreational use statute will not en-
courage most private individuals to
open their lands to public recrea-
tional use.

I would, therefore, suggest that
any solution to the private recrea-
tional lands issue must address the
private landowners very real con-
cerns about being sued. W hether you
win or lose, it has been raid that a
lawsuit is the worst thing that can

happen to an individual with the ex-
fPDfinn nf rlooth nr Til—

nade

ByelsAantali o3
dagyg GOectsead idres(rond k) dinwoe

Marine Pump Brogues

258 Industrial Park Road
— New Bedford, MA 02745
Call (617) 995-9711
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Therefore, the challenge to en-
couraging public recreational access
to private lanes is to somehow insul-
ate the private landowner from the
costs attendant to a lawsuit.

To encourage jrublic access to pri-
vate lands, public agencies must ex-
hibit the same degTee of commitment
and fervor usually associated with
land acquisition programs. As an
alternative to fee .imple acquisition,
lease agreements with private land-
owners can provide public recrea-
tional land whereby the publicagen-
cy agrees to defend and indemnify”
the private landowner. Therefore,
the private landowner may still be
sued, but the public will hold the pri-
vate landowner harmless, absorbing
the cost of defunding the lawsuit. In
this way, private landowners will
feel less threatened by potential
liability when they open their lands
to public recreational use. Further,
there needs to be a public awareness
campaign to educate private land-
owners to the immunity available to
them under existing recreational use
statutes.

Ln my opinion, existing recrea-
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dress ine public access problem. We,
therefore, do not need some type of
inappropriate "silver bullet" legis-
lation on the federal level, or a wnole
new set of statutes on the state level
conferring some type of limited
recreational immunity. We can work
with what we already have on the
books with little or no change to the
existing statutory framework.

W here necessary, however, |
would suggest that recreational use
statutes be amended to make it clear
that such immunity applies to public
entities, as well as private in-
dividuals. In a recreational injury
lawsuit involving private land leased
to a public entity, the private land-
owner as well as the governmental
agency may be sued. It would,
therefore, be preferable that the
lower standard of care associated
with the recreational use statute be
applicable to all potential defen-
dants, public as well as private.

A uniform standard is desirable
because the state or local agency will
be more willing to enter into a lease
agreement whereby the public entity
agTees to defend and hold the private
landowner harmless when liability
must be based upon proof of willful
or wanton misconduct. A lower stan-
dard of care requiring proof of
willful/wanton misconduct for both
the public and private parties in a
lease of recreational land increases
the likelihood of a summary judg-
ment. A summary judgment dis-
misses or resolves a case prior to a
full trial. This significantly lowers
the costs attendant to litigation.

Coordinated Effort Needed

Attorneys defending recreational
injury lawsuits tend to be jurisdiction
specific. They are, therefore, not
necessarily aware of the status of
recreational immunity in other juris-
dictions. As a result, recreational use
statutes are being interpreted by state
courts in various wavs. Many of
these judicial interpretations do
nothing to encourage private land-
owners toopen their lands to public
recreational use.

History has taught us that it is not
enough to get the statutes on the
books. There are 47 recreational use
statutes, but potential landowner
liability for allowing public recrea-
tional access is still an issue. No
doubt, we have come a long way
since 1965. However, much needs to
be done to ensure thalthese recrea-

tiona. use statutes are tavoraoiy in-
terpreted by the courts.

In my opinion, the recreation
fieid needs to coordinate its efforts in
the area of recreational injury
liability. Specifically, some sort of in-
stitutional base needs to be
developed to share information and
resources on the overall issue of
recreational injury liability. For
want of a better term, this proposed
think tank has been referred to as the
"Recreation Law Institute."”

I am certainly not advocating
another federal agency like the
Bureau of Outdoor Recreation oi a
Heritage Conservation and Recrea-
tion Service. On the contrary, I think
the proposed Institut0 would be bet-
ter suited to a university environ-
ment supported by those agencies
utilizing its services. One would ex-
pect that the insurance industry
would be interested in supporting a
coordinated effort by the recreation
field to address the

recreational injury liability.

problem of

I would, therefore, hope that one
of the recommendations by the
President's Commission on Ameri-
cans Outdoors would be for the pri-
vate sector to create such a Recrea-
tion Law Institute. In so doing, the
President's Commission can ensure
that any momentum created in the
area of recreational injury liability
can continue beyond the life of the
Commission. Absent a coordinated
institutionalized approach to the
issue of recreational injury liability, 1
would suggest that twenty years
from now we will be be 'k once again
to explore the liability challenge, in-
cluding public recreational access to

private lands.

Mr. Kozlowski is an attorney in
Springfield, 7A. He is the author of
the Recreation and Parks Law Re-
porter and a member of the National
Society for Park Resources Board of
Directors.
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A ““Cut and

Pec Use Law to

ByJames C Kozlowskt, JD.. PhD.

Ac its meeting in Anaheim. Cali-
fornia on October 21. 19S6. the-
Board of Trustees of the National
Recreation and Park .Association en-
dorsed the following policy: "It is
the policy of the Trustees tof the
National Recreation and'Park
Association to encourage and help
promote the enactment of state rec-
reational use statutes." This policy
was one of several statements
adopted regarding the perceived
“liability crisis." Uncier a recreation-
al use statute, the landowner owes
no duty' of care to arecreational user
on the premises free of charge.

Waterproofing Membranes

Include

Paste”of Model

Public

Although there is no liability for
ordinary negligence, liability will be
imposed for willful or wanton mis-
conduct. Willful or wancm mis-
conduct. unlike ordinary negli-
gence goes beyond mere
carelessness: it is more outrageous
behavior which demonstrates an ut-
ter disregard for the physical well
being of others.

Despite the NRPA policy state-
ment. enactment of mecreational use
statutes is not the real issue. Forty-
nine jurisdictions have already
enacted recreational use statutes.
My research on this topic identified
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die fohowing state code citations for
existing recreational use statutes.
To the best of my knowledge, each
of these statutes is still good law.

Alabama: .Ala. Code § 15-1.

Arizona: Ariz. Rev. 5tac. .Ann. §
3351.

Arkansas: .Ark. Scat. .Ann. 88 50-
1101-1107 (19"1).

California: Cal. Civil Code 8§ S»6
(West Supp. 19S1).

Colorado: Col. Rev. St3t. 8§ 33-41-
101-105 (19"-0.

Connecticut: Conn. Gen. Stat.
Ann. 88 52-55"f-55"i (Supp 1931).

Delaware: Del. Code Ann. tit "', §8
5901-5907 (19"5).

Flor'ia: Fla. Stat. .Ann. § 3“5.251
(West 19“4).

Georgia: Ga. Code Ann. 88105-

403-409 (1968).

Hr waii: Haw. Rev. Scat. 8§ 520-1 to
*
Continued
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Idaho: ldaho Code § 36-1604
(Supp. 1981).

lllinois: 111 Ann. Stat. ch. 70 88
31-37 (Smith-Hurd Supp. 1981).

Indiana: Ind. Code .Ann. § 14-2-6-

lowa: lowa Code .Ann. 8§ 111C.1-
111C.7 (West Supp. 1981).

Kansas: Kan. Scat. .Ann. §§ 58-3201-
3207 (1976).

Kentucky: Ky. Rev. Stat. .Ann. §
150.645 (Baldwin Supp. 1980).

Louisiana: La F v. Scat. .Ann. §
9:2“95 (West Sup- . 1981).

Maine: Me. Rev. Stat. .Ann. tit. 12.
88 3001-3005 (Supp. 1981).

Maryland: NId. Nat. Res. Code.Ann.
8§ 5-110-2-110S (19“4).

Massachusetts: Mass. Gen. Laws
Ann. ch. 21 8 IrC (West 19“3)m

Michigan: Mich. Comp. Laws Ann
§ 300.201 (196'").

Minnesota: Minn. Scat. Ann.
888“.01-S"026(19~).

Mississippi: Miss. Code .Ann. § S9-
2-1- ec seq. (1985).

Missouri: Mo. Stat. Ann §§

O ffice

form tit

Please circle reader service card number IS

537.345-53* 347.

Montana: Mont. Code .Ann. 8§ “0-
16-301-302.

Nebraska: Neb. Rev. Stat. 8§ 37-
1001-1008 (1978).

Nevada: Nev. Rev. Scat. § 41.510
(19719).

New Hampshire: N.H. Rev. Stat.
Ann. § 212:34 (19~9).

New Jersey: NJ. Stat. Ann. §8
2A:42A-2-42A-5 (West Supp. 1981).

New Mexico; N.M. Scat. Ann. § 17-
4-7 (1978).

New York: N.Y. Gen. Oblig. Law 8
9-103 (McKinney Supp. 1981).

North Carolina: N.C. Gen. Stat. 88
113-120.5-120.6 (1975).

North Dakota: N.D. Cent. Code
8853-08-01-06 (.19 h).

Ohio-. Ohio Rev. Code Ann.
1533-181 (Page 19-~8).

Oklahoma: Okla. Stat. .Ann. “6. 88
10-15 (West 19~6).

Oregon: Ore. Rev.
88105.655-105.680 (19~9).

Pennsylvania: Pa. Sue. Ann. tit. 68.
8§ 4 -1~* -8 'Purdon Supp.

Stat.

*Provides Cost Analysis
*For All IBW -compatibles

(9131 842-752S
804 New Hampshire
Lawrence. Ks. 66044 ]

IBMa >ruftuenj iraarrrun of
Inicrruxooul Business Machines Corp.

1981).

Rhode Island: RI. Gen. Law's §,
32-6-1- to -7.

South Carolina: S.C. Code 8827-3-
10-70 (19~7).

South Dakota: S.D. Comp. Laws
Ann. § 20-9-5 (Supp. 19~9)-

Tennessee: Tenn. Code .Ann. 88
51-801-805 (19~).

Texas: Tex. Rev. Civ. Scat. Ann. an.
16 (Vernon 1969).

Utah: Utah Code Ann. 88 5714-1 to

Vermont- Vt. Scat. .Ann. tit. 10 §
5212 (1973).

Virginia: Va. Code § 29-130.2
(Supp. 1981).

Washington: Wash. Rev. Code
Ann. 8§88 4.24.200-210 (Supp. 1981)

West Virginia: W.Va. Code 8§ 19-
25-25-6 (19 ).

Wisconsin: Wis. Stat. .Ann. § 2968
(West 1973).

Wyoming: Wvo. Scat. § 3-4-19-101-
106 (19 -~Y

With minor variations, many of
the above cited rortv-nir.e laws



adhere to the format of a model sta-
tute described below. This model
statute, entitled "Public Recreation
on Private Lands: Limitations on
Liability,” appeared in tht 1965 edi-
tion of Suggested State Legislation
from the Council State Gov-
ernments. To date, state courts in
only nineteen jurisdictions have
considered directly or indirectly the
applicability of these statutes to
public entities. Of this number,
twelve jurisdictions have extended
limited recreational use immunity
to public entities. Under the terms
of the Federal Tort Claims Act, these
statutes are uniformly held applic-
able to the federal government.
(For a further discussion of the
applicability' of recreational use sta-
tutes to public entities, see the
"NRPA Law Review" for October and
November 1986. and Februarv
1987.)

~Nerhaps the real policy issue be-
fore the National Recreation and
Park Association is. therefore, to en-
courage and help promote the
modification of existing recreation-
al use statutes to broaden existing
immunity to include public park
and recreation agencies. With this
objective in mind. | have superim-
posed language from existing rec-
reational use statutes in various
jurisdictions. The purpose of this
rather crude “cut and paste"™ en-
deavor is to illustrate the manner in-
which minor modifications to the
1965 model statute can broaden the
immunity of this legislation to ex-
pressly include most public entities.
Further, these suggested mod-
ifications would extend such im-
munity to most lands and activities
involving public park and recrea-
tion agencies. (Modifications to the
1965 model statute appear in itali-
cized capital letters. The state sta-
tutes from which this language is
derived are also noted in parenth-
eses.)

1965 Model Act as Modified

(Title should conform to state re-

quirements. The following is a
suggestion- "'Vn < - <

iandowners to make land and water
areas available to the public hv limit-
ing liabilirv m connection there-
with.’]

tBe it enacted, etc.)

Section 1 The purpose of this act
is to encourage owners of land to
make the land and water areas avail-
able to the public for recreational
purposes by limiting their liability
toward persons entering thereon
for such purposes.

* Section 2. .As used in this act:

tu) "Lind" means PRIVATE OR
PL'BUC. tldai/o. Washington/ land.
IMPROVED OR L'X/MPROVED
(Maine). WHETHER LRB.W OR RL"-
AL-U iWashington/, :including;
roads, water, watercourses, privjrt:
ways and buildings, structures, and
machinery or equipment when
attached to the reairy.

(b) "Owner means the posses-

sor of a fee interest, a tenant, lessee,
occupant or person in control of the
Continued on nextpage
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‘premises. includiivi AW PRIVATE
CITIZEN, A MUNICIP.ALITY. THE
XTATE OR THE REDEEM GOVERN
MEAT. AND AW EMPLOYEE OR
AGENT OF THE FOREGOIXG. 'Wis-
COHSUII,

. OR AV)'I'L8LIC E\TIT) »A* DE-
FIXED IX TFIE iapplicable provi-
sion of the suite code) WHICH HAS
AX INTERESTIX LAXD. iColorado)

"PERSON" IXCLL'DES ANT /.V-
D IVIDU.AL REGARDLESS OF AGE.
.IATLRITY OR EXPER/EXCE. OR
ANY CORPORATIOX. GOVERN-
MEXT OR GOVERXMEXTAJL SUB-
D/VIS/IOX OR AGEXC)', BESIXESS
TRUST, ESTATE, TRUST. PARTNER-
SHIP, OR ASSOCIAT/OX, OR AW
OTHER LEGAL ENTIT)'". <Colorado).

(c) "Recreational Purpose™ in

cludes. but is not limited to. any
SPORTS OR RECREATIONAL ACT7V-
/7Y OF WHATEVER UNDERTAKES'
BY A PERSOX WHILE USING THE
LAW, INCLUDING PONDS, LAKES.
RESERVOIRS, STREAMS, PATHS.
AND TRAILS APPURTENANT

VANDALI SM?

MoA I

THERETO OF ANOTHER AW IN-
CLUDES. BIT IsNOT UMITED TO
ANY HOBBY DIVERSION OR
OTHER SPORTS OR OTHER REC
REATIOX.AL .4C7A77Y SUCH 'Col-
orado) the following, or any com-
bination thereof, hunting, fishing.
CAMPING (Colorado), swimming,
boating, camping, picnicking, hik-
ing. HORSEBACK RIDING.
SNOWSHOEIXG. CROSS COUNTRY
SKIING. BICYCLING, RIDING OR
DRIVING MOTORIZED RECREA-
TIONAL VEHICLES. SWIMMING,
ROCK CLIMBING... OR ENGAGING
IN AST OTHER FORM OF SPORTS
OR OTHER RECREATION.AI. ACTrV-
IT)'(Colorado). INCLUDING PRAC-
TICE AW INSTRUCTION IN AST
THEREOF (Neiv Jersey), pleasure-
driving, nature study, water skiing,
winter sports, and viewing or enioy-
ing historical, archaeological, scen-
ic, or scientific sues, OR OTHERSIM-
ILAR ACTIVITIES UNDERTAKEN
FOR RECREATION, EXERCISE,
EDUCATION, RELAXATION. OR

R e duce
N T ENWA ANT CE ?

Cl ass

fight back with our

“MONSTER TABLE
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Call collect or write for our
complete specifications & catalog
GSA supnly catalog available

Gerber

MANUFACTURING, INC.

P.0. Box 163
Middleton, Wisconsin 53552
608-271-2777

ACCUEASE SYSTEMS,

PLEASURE ON IAND OWNED BY
MOTHER tMissouris IT SH.AIl IN-
CLUDE ENTRY. USE OF AW PAS-
SAGE OVER PREMISES IN ORDER
OT PURSUE THESE ACTIVITIES
'Maine)

(d) “Charge
sion price or fee asked in return for
invitation or permission to enter or
go upon the land. However, charge
or consideration DOES NOT IN-
CLUDE .. THOSE E\TRA\'CE FEES
PAID TO THE STATE. ITSAGENCIES
OR DEP.ARTMEXTS. MUNICIPALI-
TIES, OR THE U.S GOVERNMENT.
TWisconsin.)

Section 3 Except as specifically
recognized by or provided in Sec-
tion 6 of this act. an owner of land
owes no dun- of care to keep the
premises safe for entry or use br-
others for recreational purposes, or
to give any warning of a dangerous
condition, use. structure, or activity
on such premises to persons enter-
ing for such purposes.

Section 4. Except as specifically

Y our

or Progranm

T.M.

INC. (612) 484-3279

3574 Rustic Place, Shoreview, Minnesota 55112

Ordp -1 if HAOY tnrcf -—a nun/y™ 27

means tile admis-
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recognized by or provided in Sec-
tion 6 of this act. an owner of land
who either directly or indirectly in-
vites or permits without charge any
person to use such property for rec-
reational purposes does not
thereby:

fa) Extend any assurance that the
premises are safe for any purpose.

(b) Corner upon such person the
legal status of an invitee or licensee
to whom a duty of care is owed.

(c) .Assume responsibility for or
incu' liability for any in)ury to per-
sons or properry caused by an act or
omission of such persons.

Section 5m Unless otherwise
agreed in writing, the provisions of
Section 3 and -i of this act shall be
deemed applicable to the duties
and liability- ifan owner leases to the
state or any subdivision thereof for
recreational purposes.

Section 6. Nothing in this act
limits in 3ny way any liability which
otherwise exists:

(a) Forwillful or malicious failure

W eB sS Sts"eir"S s~"S

Ph*s4 cJrcJ* r*jHtor s+rvic4 cjrd number 23

to guard or warn against a danger-
ous condition, use. structure, or
activity.

(b) For injurysuffered in any case
where the owner of land charges
the person or persons who enter or
go on the land for the recreational
use thereof, except that in the case
of land leased to the state or a sub-
division thereof, any consideration
received by the owner for such
lease shall not be deemed a charge
within the meaning of this section.

Section 7. Nothing in this act shall
be construed to:

(a) Create a duty of care or
ground of liability for injury to per-
sons or property.

(b) Relieve any person using the
land of another for recreational pur-
poses from any obligation which he
may have in the absence of this act to
exercise care in his use of such land
and in his activities thereon, or from
the legal consequences of failure to
employ such care.

Section S. [Insert effective date ’

Remove Statute Ambiguity

It has been said that no one
should witness how laws or hot
dogs are made. Because if you do.
you will not be able to stomach
either. One of the ways laws are
made is to adopt language from sim-
ilar statutes in other jurisdictions,
This is the approach taken in the
“cut and paste” public immunity sta-
tute described above. In determin-
ing whether a particular recreation-
al use statute applies to public en-
tities in a given jurisdiction, state
courts will look primarily to the ex-
pressed language of the statute.
Consequently, the modifications
described above are intended to re-
move any uncertainty or ambiguity
that the state legislature intended to
confer broad public immunity
under an existing recreational use
statute.

Expand "Land" definition: Ex-
panding the definition of land to

Continued nr: ttave
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expressly mciude public land effec-
tively rebuLs the original presump-
tion of the moce! statute that such
statutory immuniry was intended
for private landowners, not gov-
ernmental units. In addition, the in-
clusion of references to urban and
improved land would reverse the
interpretation by some state courts
(e g. New York. New Jersey.
Louisiana) that this statutory- im-
munity is limited to rural or un-
improved land. Further, the statu-
tory definitions of "owner™ and
"person' have been modified with
language from recreational use laws
in Wisconsin and Colorado to ex-
pressly include governmental units.

Expand Scope of "Recreational
Purpose™. Some jurisdictions, most
notably Louisiana, have limited the
scope of recreational use immuniry
to activities traditionally conducted
in the "true outdoors," i.e. primarily
rural in nature. Expanding the
enumerated list of recreational ac-
tivities to include sports, hobbies,
diversions, and any other recrea-
tional activity with language from
the Colorado effectively rejects this
narrow construction of the statute.

Entrance Fees not a “Charge"
Ordinarily, recreational use im-
munity- is lost if a fee is charged for
the use of the premises. Including
language from the Wisconsin sta-
tute expressly excludes entrance
fees from this statutory- definition of
“charge™ as an exception to recrea-
tional use immunity-

Dr. KozlO™skt is an attomeyicon-
sultantin recreational injury liabil-
ity in Springfield, Virginia. He is the
author of the Recreation and Parks
Law Reporter.

PU*y drc’mnuOvr  co cjn? namexx 25



Minnesota
Limited Public Recreational
James C. Kozlowski, J.D., Ph.D.
The January 1986 "NRPA Law ,

R«./iew' column described statutes
in Kansas and Virginia which pro-
vide public entities with limited im-
munity for injuries occurring on land
open to recreational use. Specifically,
these statutes require the injured
recreational user to prove gioss
negligence or willful/wanton mis-
conduct, rather than ordinary
negligence, to hold a public entity
liable. Now, it appears that Min-
nesota has enacted similar legis-
lation.

On January 30, 1986, the Min-
nesota Recreation and Park Associ-
ation sponsored a professional
development institute to discuss the
liability and insurance problem. My

presentation at the institute ex-
plained the general principles of
recreational injury liability. Refer-
ring to the January law review col-
umn, ladvocated the enactment of a
public recreational immunity statute

Bill Provides

Immunity

based upon the Kansas model as one
means of addressing the liability
problem.

Another presentation at the in-
stitute included a description of pro-
posed legislation for Minnesota
which would also lower the stan-
dard of care for the recreational user
to public lands. In an April 16 letter,
Marty Jessen, Associate Superinten-
dent, Suburban Hennepin Regional
Park District, informed me that the
proposed legislation had passed the
state legislature. Jessen was one of
the organizers of the January in-
stitute. He expressed the opinion that
this new legislation "will help con-
siderably in containing the costs of

Continued
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liability relating to parks and recrea-
tion."

Under the new Minnesota legis-
lation, general tort liability for mu-
nicipalities would not apply under
the following circumstances:

Any claim based upon the con-
struction, operation, or
nance of any property owned or
leased by the municipality that is
intended or permitted to be used
as a park, as an open area for
recreational purposes, or for the
provision of recreational services,
or for any claim based upon the
clearing of land, removal of
refuse, and the creation of trails or
paths without artificial surfaces, if
the claim arises from a loss incur-
red by a user of the park and
recreation property or
Nothing in this subdivision limits
the liability of a municipality fori
conduct that entitle a
trespasser to damages against a
private person.

mainte-

services.

would

As defined in the legislation, the
term "municipality” includes cities,
counties, towns, public authorities,
special districts, school districts, and
other political subdivisions.
Generally, a private person is liable
to a trespasser for injuries caused by
willful or wanton misconduct. As a
result, the trespasser standard
adopted by Minnesota should have
the same effeci as the Kansas statute
in providing limited recreational im-
munity to public entities.

Another presentor at the Min-
nesota institute was NRPA Trustee
Don Jolley. Jolley is the Director of
Community Services for, Salina,
Kansas. In his presentation, Jolley
described the impact of the Kansas
recreational immunity statute on his
liability insurance rates since the law
was enacted in 1979. Unlike many
other jurisdictions which are ex-
periencing skyrocketing premiums
and the unavailability of insurance
coverage, Jolley noted that Salina has
experienced minimal increases in its
liability insurance coverage. In part,
Jolley attributed this to the
availability of limited public recrea-
tional immunity in Kansas.

To illustrate the effect this statute
has had on recreational injury
liability for public entities in Kansas,
Jolley provided a copy of the most
recent state supreme court case
which interpreted the law. In this
case, the Kansas Supreme Court
reaffirmed limited recreational im-
munity for public entities.

This case followed the precedent of
two earlier state supreme court deci-
sions on point, Bonewell v. City of
Derby and Willard v. City of Kansas
City. Both of these decisions were re-
ported in the Recreation and Parks
Law Reporter (RPLR). Generally,
cases reported in RPLR do not ap-
pear in this column. However, the
significance of this line of Kansas
cases in the area of public recrea-
tional immunity warrants present-
ing this latest state supreme court
case in this column as well as its in-
clusion in a forthcoming edition of
RPLR.

RPLR Report No. 86-13

In the case of Lee v. City of Fort
Scott, 710 P.2d 689 (Kan. 1985), plain-
tiffs Frank and Mary Lee brought a
wrongful death action against the
defendant City of Fort Lee after this
son, Frank Lee, Jr., was fatally in-
jured in a municipal park. Frank Lee,
Jr. was injured ""when his motorcycle
".ollided with steel cables strung bet-
ween trees in Gunn Park in the City
of Fort Scott.” The circumstances sur-
rounding the incident were as
follows:

In the mid-1970s Fort Scott was
faced with a problem of vandal-
ism on agolf course maintained by
the City in Gunn Park. The City
was concerned with persons driv-
ing their vehicles off the road and
onto the fairways and greens. In
response to this concern, in 1975
the City strung steel cables around
the golf course. The cables were
located off the road and posed no
hazard to anyone properly using
the roadway. As an additional
restraint, the City enacted an or-
dinance prohibiting any motor
vehicles from driving off of
regularly traveled roadways.
However, no notice of this
prohibition was posted anywhere
in Gunn Park.

On April 10, 1982, eighteen-year-
old Frank James Lee, Jr.,, while
riding his motorcycle in Gunn
Park, collided with steel
strung between two trees. Frank,
jr. had ridden motorcycles for at
least two years prior to the acci-
dent and about two months before
the accident he had bought his
own motorcycle. It is not known
whether Frank L.a, Ji. had ever
ridden a motorcycle in the area of
Gunn Park where the accident oc-
curred; however, he was familiar
with the park.

cables

As a result of the accident, Frank, Jr.
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sustained lacerations of the liver.
Seven surgical operations were con-
ducted in a futile attempt to repair
the damaged liver. On May 18, 1982,
Frank, Jr. died of continued liver
hemorrhage.

The trial court granted the City's
motion for summary judgment
because Lee "had failed to produce
any evidence of ‘gross and wanton
negh%ence' as required by K.SA.
75-6104(n)." Lee appealed to the state
supreme court. The issue was,
therefore, "whether the trial court
erred in findin? as a matter of law
that defendant ICity] was not guilty
ofé;ros_s and wanton negliﬁence."

ection 75—6104(n2< of the Kansas
Tort Claims Act (KTCA) imposes
governmental liability for wrongful
conduct subject to the following ex-
ception;

A governmental entity or an
employee acting within the scope
of the employee's employment
shall not be liable for damages
resulting from . . . any claim for
injuries resulting from the use of

any public property intended or

playground or open area for
recreational purposes unless the
governmental entity or an
employee thereof is guilty of gross
and wanton negligence prox-

imately causing injury.

Therefore, if the City was to be
held liable for the wrongful death of
Frank, Jr., the state supreme court
found that Lee "must show the City's
action in erecting steel cables con-
stituted gross and wanton negli-
gence” which caused the injuries
resulting in death. As described by
the court, "the test for gross and
wanton negligence™ was as follows;

Proof of a willingness to injure is
not necessary in establishing gross
and wanton negligence. This is
true because a wanton act is some-
thing more than ordinary
negligence but it is something less
than willful injury. To constitute
wantonness the act must indicate
a realization of fhe imminence of
danger and a reckless disregard or
a complete indifference or an un-
concern for the probable conse-
quences of the wrongful act.
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established gross and wanton mis-

conduct on the part of the City:

[T]he City had posted no signs in
Gunn Park warning of the pre-
sence of the cables, nor were there
any signs prohibiting the opera-
tion of motorcycles off the road-
way. Additionally, the City was
motorcycles and other
vehicles were operated off the
roadway, since the City had
issued a number of traffic citations
for driving off the roadway in
Gunn Park.

The state supreme court disagreed.
In the opinion of the court, Lee had
"failed to loroduce any evidence
which would establish gross and
wanton conduct, other than the fact
the City strung cables between the
trees in the park."

The fact that the City had issued a
number of traffic citations for
driving off the roadway does not
prove the City had notice of the
potentially dangerous placement
of the steel cables. Lee failed to
offer any evidence which would
establish that the City realized the

aware
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Continued from page 14

duced results.

There has been some concern that
?assage of this legislation would in-
ringe on development plants for a
New York hospital. Tire National
Park Service evaluated the proposed
Ie_ﬂlslatmn_ anu confirmed that the
bill contained no authority to pre-
vent any development activities.

The Olmsted Heritage Landscape
Act establishes an inventory process
to commemorate the parks and
public works of Federick Law
Olmsted and his associates. 1

Bill Authorizing Establishment
of "Risk Retention" Grou'ﬁs
Passes Senate Committee: The
Senate Commerce, Science and
Transportation Committee passed
legislation on March 27 that expands
the scope of the Risk Retention Act
of 198L The bill, S. 2129, allows "risk
retention™ groups to be established to
lo_royl_d_e cove%%% for any of their
jabilities. S. makes it possible
for municipalities, businesses, and
trade organizations to set up such a
(};_roup and provides that it need only
ile In one state. This state would
then regulate the group, except in ex-
traordinary circumstances.

Proponents hope that havin% to
file in just one state will enable them
to start groups more quickly. Opposi-
tion forces are concerned that these
groups will not have the financial re-
quirements placed on them necess-
ary to guarantee solvencr and pro-
tect the consumer, also allowing un-
fair competition.

S. now goes to the Senate
floor.

Executive Study Group on the
Liability Crisis Issues Report: The

liyourluhas?? «:

"gotop < t*v

Smowng man;u«na is a lot mofa eungafooa
than you minx And a lot lass cool

AMERICAN
LUNG

— ASSOCIATION
= The Chnslmas Seal People®

So*ct contnt>u<td try the coOMcu- a puCtee i«nrc

Tort Policg Group established last
October by the US. Attorney
General to study the insurance crisis
has delivered Its recommendations
to President Reagan. Among the
eight recommendations made is a
proposal to eliminate the doctrine of
joint and several liability under
which the plaintiff can recover the
full amount of a judgment from a de-
fendant which is minimally at fault.
Moreover, the study group recom-
mended that a 5100,000 cap be put
on all non-economic damages (pin
and suffering, mental anguish, puni-
tive damages, efc.).

NRPA LAW REVIEW

Continued from page 23

imminence o0l danger and ex-
hibited a complete disregard of
the consequences. Rather, the evi-
dence showed that at the time the
accident occurred, the steel cables
had been in place for approx-
imately seven years. The cables
were erected to deter vandalism
to the golf course and were located
off the roadway. No other acci-
dents involving the steel cables
had been reported to the City.
There is no evidence of a reckless
disregard of a known danger and
thus no gross and wanton negli-
gence.

The slate supreme court, therefore,
affirmed the judgment of the trial
court in favor of defendant City of
Fort Scott.

Mr. Kozlowski is an attorney in
Springfield, VA. He is the author of the
Recreation and Parks Law Re-
POrter and a member of the National
Society for Park Resources Board of
Directors.

ASSESSING THE AVAILABILITY
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when we get farmers, ranchers, hun-
ters, cyclists, and biologists in agree-
ment as to how to best proceed in a
given state or locality will we get the
kind of plitical attenHon needed to
take advantage of the greatuntapped
reservoir of recreation ptential on
the private lands of America. O



Rec Use Law Applies to

ID, OH, & W A

Public Land in NY, NE,

James C. Kozlowski, J.D., Ph.D.

Under a recreational use statute,-
the landowner owes no duty of care
to recreational users to guard or
warn against known or discoverable
hazards on the premises. This statu-
tory immunity is lost, hovyever,
where a fee is char%ed for the use of
the premises or the landowner is
guilty of willful or wanton mis-
conduct. In other words, there is no
landowner liability to the recreation-
al user for ordinary negligence, only
willful/wanton misconduct. Unlike
mere carelessness constituting negli-
gence, willful/wanton misconduct is
more outrageous hehavior demon-
strating an utter disregard for the
physical well being of others.

APRIL 4 -8,
MTAMI,

RPLR

To date, 47 jurisdictions have
enacted recreational use statutes.
Most of these recreational use sta-
tutes are based upon model legisla-
tion developed by the Council of
State Governments in 1965 to en-
courage private landowners to open

LEISURE”~”

1987
FLORIDA

their land for public recreational use.
At this point in time Alaska, Mis-
sissippi, Missouri, and the District of
Columbia are the only jurisdictions
which have not enacted recreational
use statutes similar to the model act.
Prior to 1965, only ten states had
enacted legislation providing limited
immunity to landowners who open
their land free of charge for public
recreational use. _

Under the Federal Tort Claims Act
(FTCA), the federal government is
held liable like a private individual
under the law of the jurisdiction,
where the injury occurred. Con-*
sequently, in those jurisdictions ;

Continued



where private landowners enjoy rec-
reational use immunity, the federal
government is provided similar pro-,
tecdon under the terms of the FTCA.
As a result, federal courts have un-
iformly held state recreational use
statutes to be available to the United
States as a defense to negligence
liability. éEqueraI courts have exclu-
sive jurisdiction over causes of action
brougi_ht against the United States.)

Unlike federal courts, state courts
have been divided as to whether
these state recreational use statutes
appiy to state and local government
landowners. The following para-
graphs describe cases where state
courts have found the recreational
use statute applicable to public en-
tities. The jurisdictions examined
are: New York, Nebraska, Idaho,
Ohio, and Washington. Future col-
umns in the "NRPA Law Review"
will look at case law from other juris-
dictions which have considered the
applicability issue, including those
states which have found the statute
inapplicable to public entities. At this
point in time, state courts in approx-
Imately 19jurisdictions have consid-
ered the applicability of the state rec-

reational use statute to the state and
local governments.

New York

In the case of sega v. stale, 60
N.Y.2d 183 456N.E.2d 1174 (1983),
the state supreme court considered
“the scoPe and application of section
9-103 of the General Obligations
Law," the state recreational use sta-
tute. In its decision, the state su-
preme court reviewed two lower
court opinions which had consid-
ered this issue. In one case, plaintiff
was hiking in a state forest preserve.
He was injured when the railing he
was sitting on collapsed and he fell
18 to 20 feet from a bridge into the
creek below. In the absence of awill-
ful or intentional act, the lower court
found no liability pursuant to the
state recreational use statute.

In the other case, plaintiff was in-
jured while riding a three-wheeled
all-terrain vehicle in another state
forest preserve when he struck a
steel cable strung across a road. In
this instance, the lower court found
the state recreational use statute
applicable. Despite the lack of wan-
ton or malicious misconduct, the
court found the cable "constituted a
trap or an inherently dangerous
structure and that the State should
have posted a warning sign on the
road" aﬁproachlng the cable. As a
result, the state was found liable for
such negligence.

Specifically, the issue before the
state supreme court was "whether
the State maY invoke section 9-103in
defense of claims for injuries occur-
ring on State-owned lands." Since
there was "nothing to the contrary in
the law,"” the state supreme court
found "this protection is available to
the State itself when no fee is

charged."
/

On its face, section 9-103 un-
ambiguously includes public
property within its purview. By its
terms, section 9-103 refers to any
"owner, lessee oroccupantofpre-
mises" without limiting the scope
of that clause to private landown-
ers. In addition, the statute refers
to ECL 11-2111 (section of state
environmental conservation law].
ECL 11-2111 pertains to posting
lands as fishing and hunting pre-
serves, including "any lands or
waters, rights or interests therein
owned, leased or otherwise ac-
quired by the state. . This con-
firms that the Legislature in-
tended to provide protection to

the State as well as private land-
owners.

Having found that the state rec-
reational use statute applicable to
state-owned lands, the court con-
cluded "defendant's neinPence, if
any, b inmaterial." Plaintiffs in both
insta  >would, therefore, have to
prove »at "defendant willfully or
malidujsly failed to guard or to
warn against a dangerous condition,
use, structure, or activity." In both
instances, the state supreme court
found "nothing to support a finding
that the State acted willfully or mali-
ciously.” Consequently, these
claims against the state were dis-
missed.

Nebraska

In the case of watsem v. City ofom-
aha, 209 Neb. 835, 312 N.W.2d 256
(1981), the state supreme court con-
sidered whether the state recreation-
al use statute was applicable to the
defendant city. Plaintiff, age 2 1/2at
the time of the accident, fractured
her leg when she fell from a slippery
slide with amissing handrail in adty
park. In the oEinion of the state su-
preme court, the recreational use sta-
tute had tobe read within the context
of the state tort daims act.

[W]e must consider the language
of the Political Subdivisions Tort
Claims Act . .. which subjects a
political subdivision to liability for
the negligent acts or omissions of
its employees "in the same man-
ner, and to the same extent as a
private individual under like cir-
cumstances . . . [T]he liability ofa
political subdivision under the
Political Subdivisions Tort Claims
Actis not an absolute liability, but
consists of such liability as would
exist in a private person or
corporation without that immun-
ity .. . Therefore, the public ent-
ity is entitled to assert the de-
fenses that a private property
owner has in like circumstances.

__Applying this “liable like a private
individual™ reasoning of the tort
daims act, the state supreme court
rejected plaintiffs contention that
recreational use statute immunity
was necessarily limited to private
landowners.

W hatever the Legislature's intent
was at the time of the enactment
of the Recreational Liability Act,
we believe that the definition of
owner (La the Act]- "the term
owner includes tenant, lessee,
occupant, or person in control of



the premises"— is sufficiently
broad to cover a public entity. . .

The Legislature, in enacting the
Political Subdivisions Tort Gaims
Actand thereby declaring a politi-
cal subdivision responsible for its
torts in the same manneras a pri-
vate individual, is presumed to
have knowledge of previous
legislation, including the Recrea-
tion Liability Act. Having placed
no limitation upon this declara-
tion or upon the definition of
"owner" in the Recreation Liabil-
ity Act, we believe that the inter

of the Legislature, as reflected b)
the clear language of both sta-
tutes, was to grant the same rights
and privileges to governmentalj
and private landowners alike.

The state supreme court, there-
fore, concluded that “the term ‘own-
erof land," as used in the Recreation
Liability Act, includes a political sub-
division." As a result, the state su-
preme court determined that under
the facts of this case "no liability
attached to the Gty of Omaha." The
lower court judgment in favor of
plaintiff was, therefore, reversed
and the case dismissed.

Idaho

In the case of corey v. state, ldaho,
703 P.2d 685 (1985), the state su-
preme court found that the State of
Idaho was an "owner" within the
meaning of the state recreational use
statute. Corey was injured when he
struck a cable strung across a path
while snowmobiling in a state park.

1.C. 836-1604 (the state recreation-
al use statute] specifically pro-
vides that an owner of land who
permits recreational use of that
land without charge does notowe

CtSWIMMINGI
ATENNiScourts”"

adutyofc.'- keep the premises
safe for s? ase. The Slate of Ice&bho
is an ""owner’' as defined by the sta-
tute. Farragut State Park is "public
land" open for recreational use. It
is uncontroverted that at the time
of the accident appellant Corey
was in an area ofthe park open for
snowmobiling. Additionally,
Corey was engaged in
.snowmobiling, a recreational
activity specifically mentioned in
the statute. Thus, there can be no
question that I.C. § 36-1604 is ex-
pressly applicable to the factual
situation presented by this case.

The state supreme court,, there-
fore, affirmed the judgment of the
trial court in favor of the state.

Ohio

In the case of Mccord v. ohio Divi-
sion of Parks & Recreation, 4 Ohio
St.2d 72, 375N.E.2d 50 (1978), the
Supreme Court of Ohio considered
for the first time whether the state
recreational use statute, R.C.
1533.181(A), applied to the state.
Plaintiff brought a wrongful death
action after her nine-year-old son
drowned in a lake within a state
park. Plaintiff alleged that the state
and its employees were nePhgent in
failing to supervise the lake and
properly train the lifeguards.

Prior to the enactment of the state
tort claims act, the state enjoyed im-
mumty from tort liability. The state
tort claims act_éR.C._ 274302 (A)),
however, provided injured parties
with a cause of action subject to cer-
tain limitations. One such limitation
was the "private party" rule:

The state hereby waives its im-
munity from liability and cons.mts
to be sued, and have its liability,
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determined ... in accordance
with the same rules of law applic-
able to suits between private par-

ties. . .

In the opinion of the state su-
preme court, "one such rule of law
applicable to suits between private
parties” was the state recreational
use statute Applying the state rec-
reational use statute to the facts of
this case, the state supreme court
concluded that "the state, when
viewed as ifa private party, owes no
dut?{ to arecreational user of its land,
such as aPpeIIee [McCord] who has
paid no fee or valuable considera-
tion." According to the state su-
preme court, the Ohio recreational
use statute “does not create a new
right of action against the state, but
places the state upon the same level
asaprivate parti/)." Further, the state
court refused to broaden the scope of
state landowner liability for recrea-
tional use beyond the rules applic-
able to private ﬁarties. "If the im-
munity which the state has histor-
ically enjoyed is to be lifted further, it
must be accomplished by the Gener-
al .Assembly and not by this court."

Washington

In the case of mccarver v. Manson
Park and Recreation District, 92
Wash.2d 370, 597 P.2d 1362 (1979),
the state supreme court considered
the alppllcablllty of the state recrea-
tional use statute to a public swim-
ming area. Plaintiffs daughter died
as a result of a fall from a diving
towerat the site. Plaintiffalleged that
the defendant district was negligent
in failing to supervise, maintain, and
enforce reasonable rules in the area.

Continued on next page
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The trial court granted defendant
summary judgment based upon the
state recreational use statute. McCar-
ver appealed. The af_)peals court cer-
tified the applicability issue to the
state supreme court.

Specitically, the issue before the
state supreme court was "whether
Manscn Park isinduded in the class
of protected landowners under the
(state recreational use] statute." As
noted by the court, the language of
the statute expressly induded "pub-
licor private landowners or others in
lawful possession and control."

As described by the court, the
state recreational use statute was
firstenacted in 1967. This statute was
based upon model legislation pro-
posed by the Council of State Gov-
ernments. As noted by the court,
this model legislation was "to en-
courage the availability of private
lands by limiting the liability of own-
ers.

In 1972, however, the Washington
recreational use statute was
amended and the words "?ubhc or
private” were added before the word
‘landowners" in the statute. Fur-
ther, snowmobiling and the driving

of all-terrain vehides (ATV) were
added to the list of reareationaJ ac-
tivities covered by the statute. Plain-
tiff, therefore,_ar_?_ued that "limita-
tions on the liability of public 'and-
owners under RCW 4.24.210 Fstate
recreational use statute] should be
restricted ATV and snowmobiling
activities because of the purpose of
the 1972 amendatory act is directed
toward these activities. The state su-
preme court rejected this argument.

Where the language of a statute is
dear and unambiguous, there is
no room for judicial construction.
RCW 4.24.210 draws no dis-
tinctions between public and pri-
vate landowners, vis-a-vis the
designated recreational activities.
The placementofthe 1972amend-
atory language ("public or pri-
vate") before the term 'Tandown-
ers" encompasses alloutdoor rec-
reational activities subsequently
delineated. If the legislature in-
tended the liability limitations to
apply to public owners only as to
incidents arising from the use of
ATV and snowmobiles, it should
have used more precise language
to establish such an intent, dear-
ly, the statute, as amended, in-

cludes public landowners and
occupiers within the recreational
use immunity from liability.

As noted by plaintiff, the ex-
pressed purpose of the state recrea-
tional use statute was t(_) encou-.age
landowners to open their land for
public recreational use. Plaintiff,
therefore, argued that "limitations
on liability are not necessary 'to en-
courage' gubllc landowners, such as
Manson Park, to devote public land
to recreational use.” Once again, the
state supreme court dlsagreed not-
ing that the 1972 amendment ex-
pressly included public landowners
ata time when public entities "were
not otherwise immune from tort
liability." In addition, the court ac-
knowledged that "other courts have
found similar recreational use liabil-
ity I!mltlng statutes applicable to
public landowners in the absence of
express statutory language covering
publidy-owned lands."

Mr. Kozlowski is an attorney in Spring-
field, VA. He is the author ofthe ReCrea-
tion and Parks Law Reporter and a
member of the National Society for Park
Resources Board of Directors.



Illinois Immunity for Negligent

Supervision of Public Recreation

The January law review column
described two recreational immunity
statutes in Virginia and Kansas. This
month's column continues the dis-
cussion of various types of statutes
providing limited recreational im-
munity to public agencies. ‘The
Ramos (ecision described herein is
the latest aﬁplication of an Illinois
statute which provides immunity for
the negligent failure to suFervise
recreational activities on public pro-

perty.

Bombs Away

In the case of Ramos by Ramos v.
City of Countryside, Il App., 48
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by James C. Kozlowski, J.D.
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N.E.2d 418 (1985) plaintiff, Alfonso
Ramos, Jr., was injured in a game of
"bombardment™ when struck in the
eye by a "softhall" thrown by defen-
dant Steven Best.

In 1981, the city of Countryside

VIM

sponsored and organized a sum-
mer recreation program for ele-
mentary aged children which was
held on public property. The par-
ticipants were charged a registra-
tion fee. Ramos and Best, who
were 8 and 14 years old respec-
tively, were participants in the
program. The game of "bombard-
ment" in which Ramos was in-
jured was an activity in (he pro-
gram.

Ramos sought 515,000 in damages
a?amst defendants Best and the city
of Countryside. Ramos alleged Best
was negligent in failing to warn
Ramos before throwing the ball and
throwing the ball with excessive
force. Continued

T 0 m ~

MING POOL

SUPPLIES * h

HALOGEN

(312) 286-6300-

Out ol State

HOT LINE

: TOLL FREElJ aM; W

1-800-621-7051."
1-800-824-9682

REQUEST OUR COMPLETE FREE CATALOG -

jafes GREAT LAKES
EH3 BIOCHEMICAL care

S2E2

ftrfwsB'/Tcrenarceseasyiw)
Greet Latss bxremcal quxy *sfer
tearrertpnxtxs
I J v

/
ALMOST ANYTHING FOR THE SWIMMING POOL

Organiranon

Address

City Slate

Zip__ 4653 W.

.SUPPLY COMPANY, INC.
LAWRENCEAV..CHICAGO, IL60630



Similarly, Ramos alleged that the
CitY of Countryside was negligent or
guilty of willful and wanton miscon-
duct for allowing "children, regard-
less of the disparity of their age,
strength and size, to participate
together in the game." onsidering
these disparitier Ramos argue
further chat the game created an "in-
herently dangerous and hazardous"
condition to "a child of plaintiff's
tender years." In addition, Ramos
contended that the City "failed to
supervise said event so as to afford
protection to younger participants
therein."

The trial court dismissed these
daims; Ramos appealed. In the opi-
nion of the anea_Is court, the trial
court properly dismissed Ramos'
negligence claims against defendant
Best. Since the game of hombard-
ment was organized according to
spedfic rules, the court applied the
following rule governing sporting
events.

(Al participant is not liable for in -
juries to other participants if the
gravamen of the action is simple

not place unreasonable burdens on
the free and vigorous participa-
tion in sports by our youth . . .
[T|he participants in organized
sporting events can only be held
liable under the willful and wan-
ton misconduct standard.

The appeals court also considered
Ramos' claims against the dty of
Countryside. As noted by the Ap-
peals court, the Illinois Local
Governmental Employees Tort Im-
mutnlty Act provided in pertinent
part:

Except as otherwise provided by
this Act. . . neither a local public
entity nor a public employee is
liable for an injury caused by a
failure to supervise an activity on
or the use of any public property.
(lll.LRev.Stat. 1981, ch 85, par.
3-108(a))

Ramos, however, contended that
this statute did "not shield the dty of
Countrrmde from liability because:
(1) the Immunity Act does not shield
municipalities from willful and wan-
ton misconduct; (2) the complaint
adequately alleged a ‘spedal rela-

munidpality to establish potential
liability; (3) the munidpality waived
its immunity through partidpation
in the Intergovernmental Risk Man-
agement Agency (IRMA)."

Inthe opinion of the appeals court,
this statute was applicable "to shield
the dty of Countryside from liability
for the asserted failure to adequately
supervise a summer recreation pro-
%ram held on public property.”

urther, the court found that Ramos
had "failed to allege any conduct on
the part of the municipality which
can properly be characterized as
willful and wanton misconduct.” Ac-
cording to the court, Ramos' com-
plaint contained “the bald assertion
of willful and wanton misconduct on
the part of the dty of Countryside,
(while) the facts alleged can only
sustain a possible failure to ade-
quately supervise activities on public
property, for which the munidpality
Is not liable.™

The appeals court also considered
Ramos' contention that "his pay-
ment of a registration fee to the dty
of Countryside created a ‘special

negligence . . . [T]he law should
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tionship' hetween Ramos and the

relationship' between himself and
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the m unicigality upon which
liahility may be based." The appeals
court rejected this argument.

Although the dty of Countryside
charged Ramos a registration fee
for his participation in the rity's
summer recreation program, that
program is not analogous to the
operation of a business enterprise
. In its sponsorship of the sum-
mer recreation program the city
was acting within its governmen-
tal capacity and was not acting in
a business or proprietary capacity.
We therefore, conclude that the
city did not create a "special rela-
tionship" with Ramos and, thus,
was subject to the general rule of
non-liability of municipalities.

_Finally, the appeals court con-

sidered Ramos' argument that the

dty of Countryside waived its im-

munity through its membership in

the Intergovernmental Risk Manage-

ment A%encty IﬁlRMA)' The court pro-
0

vided the following description of
IRMA:
IRMA is an organization com-

prised of small municipalities.
TTnHor h » nrnvi«:'innc nf IRMA
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each municipality is responsible
for the first 51,000 of liability that
that municipality may incur. Any
liability between $1,000 and
5250,000 is paid by IRMA through
a pool of money paid into the
organization frorr. revenues of the

member municipalities. IRMA
purchases insurance poliries *to
cover any liability in excess of
5250,000.

In the opinion of the appeals court,
"membership in IRMA did not act to
waive immunity granted to member
munidpalitieS' under the Tort Im-
munity Act." The court distinguished
"between the purchase of insurance
from separate licensed insurance
companies and self-insurance."

The waiver of immunity provi-
sions of section 9-103
(Il.LRev.Stat.1983, ch. 85, § 9-103)
is applicable only where munici-
palities have purchased insurance
from conventional insurance com-
panies which pay judgments from
non-public funds.

_ Acco_rdin? to the _court,(frovid_ing
immunity for self-insured munid-
palities served the "public policy in-
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property and preventing the diver-
sion of tax monies from their in-
tended purpose to payment of
damage claims.” Applylnﬂ this rule
to the facts of the case, the appeals
court concluded that “the dty of
Countryside has not waived its im-
munity."

IRMA constitutes a joint self-in-
surance venture by its members
for liability between $1,000 and
5250,000. In his complaint, Ramos
seeks 515,000 in damages. Neither
the city of Countryside nor IRMA
has purchased insurance to cover
Ramos' injury. If Ramos were to
recover, the judgment would be
paid from a reserve of public
money.

The apﬁea_ls court, therefore,
affirmed the judgment of the trial
court dismissing Ramos' claims
a(f;alnst defendants Best and the dty
of Countryside.

Mr. Kozlowski is an attorney in
Springfield, VA. He is the author of
the Recreation and Parks Law Re-
POrter and a member of the National
Society for Park Resources Board of
Dirbrhir*
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Under Recreational

This month the "NRPA Law
Review" enters its fifth year of
publication. As reflected in many of
the articles, recreational injury
liability continues to be the over-
whelming law-related concern of the
recreation and parks field. During
the recent Con?ress for Recredtion
and Parks in Dallas, | attended a por-
tion of a session on recreational in-
jury liability. The question and
answer period which followed the
presentations by two attorneys was
characterized by the same sort of
anxiety and hand wringing | have
encountered following my  lectures
on this topic. _
In_my opinion, the recreation
field moans and groans about
“liability," but does little in the way
of a concerted effort to alleviate the
problem in a systematic fashion. In
the face of the perceived crisis eyes
turn hopefully, but mistakenly,
toward Washington for the one piece
of "silver bullet" legislation which
will slay the liability monster once
and for all. In Dallas, | voiced this
concern to Roy Feuchter, president
of the National Society for Park
Resources. He suggested that | devote
one of the law review columns to a
discussion of the issue and any possi-
ble solutions. | do not think that
there isany one solution to the prob-
lem. The following paragraphs,
however, attempt to respond to this
request by presenting existing legis-
lation which may have an impact
upon the situation,

The bad news is that there is no
one grandiose federal solution that
will resolve this situation in one fell
swoop. The good news is that the
wheel has already been invented in
several state models to make the per-
ceived crisis more manageable, ie.
recreational immunity statutes.
Specifically, there is already legis-
lation quietly at work in several ju-
risdictions which provides public
agencieswith limited immunity for
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facilities. Most notably, Virginia and
Kansas have statutes which require a
plaintiff to allege gross negligence or
willful/wanton  misconduct, rather
than mere negligence, to sustain a
claim for an ‘injury sustained on
public park and recreational
facilities.

Virginia Model

Section 157-201 of the Virginia
Code entitled 'Liability of counties,
cities, and towns in the operation of
recreational facilities™ reads as
follows:

No city or town which shall oper-
ate any bathing beach, swimming
pool, park, playground or other
recreational facility shall be liable
in any civil actiori or proceeding
for damages resulting from any
injury to the person of property of
any person caused by any act or
omission constituting simple or
ordinary negligence on the part of
any officer or agent of such city or
town in the “maintenance” or
operation of any such recreational
facility. Every such city or town
shall, however, be ‘liable in
damages for the gross or wanton
negh?en_ce of anyof its officers or
agents in the ‘maintenance or
operation of any such recreational
facility.

The immunity created by this sec-
tion is hereby conferred upon
counties in addition to, and not
limiting on, other immunity exist-
ing at common law or by statute.

In the case of Town of Bi? Stone

Ordinary Negligence Liability

Immunity Statutes

Cap v. lohnson, 184Va. 375,35 S.E.2d
71(1945), the 8-year-old plaintiff was
injured while playing on an unat-
tended road ?rade_r in a public park.
This piece of equipment was being
used to level a running track in the
park. Plaintiff alleged gross and
wanton negligence as required by
the Virginia recreational immunity
statute. The town argued that their
conduct "if negligent at all, does not
amount to ‘gross or wanton
negligence’ within the meaning and
intent of the statute." A jury
returned a verdict agalnst the town;
the town appealed to the state
su[;rem_e court.

he issue before the state supreme
court was, therefore, "whether the
act of the town's emplogee in leaving
this machine in the public park near
the children's playground measures
up to the standard of 'gross or wan-
ton negh%ence' required by the
statute.” The court defined the stan-
dard of gross or wanton negligence
as follows:

Cross negligence is substantially
and appreciably higher in mag-
nitude than ordinary negligence.
It is very great negligence, or the
absence of slight diligence, or the
want of even scant care. It is a
heedless and palpable violation of
legal dutx respecting the rights of
others. The element of culpability
which characterizes all negligence
IS in %ross negligence magnified to
a high degree as compared with
thaf present in ordinary
ne%hgence. Cross negligence 1s
that degree of negligence which
shows an utter disregard of pru-
dence amounth fo complete
neglect of the safety of another.
Wanton negligence “is of even a
higher degree than gross
negligence .~. . manifesting ar-
rogant recklessness of justice, of
the rights or feelings of others,
merciless, inhumane.

Applying this standard to the facts
of the case, the state supreme court
Continued



found that the conduct of the town
through its employee did not con-
stitute "gross or wanton" within the
meaning of the statute.

(T)here is no proof that the town
officials or employee knew or
ought to have known that the
road scraper was attractive to
children. W hile it had been left in
the park over along period, only
on two previous occasions, so far
as the record shows, had children
been on it. Mrs. Barnett, who lived
near the park, testified that about
a week before the accident she
saw some children playing on the
machine. Ralph Smith, who was
with Johnson at the time the
plaintiff was hurt, testified that he
had previously played on the
scraper. But there is no showing
that the town's employees kn'ew
of either of these incidents . . .
[TIhere is no proof that the
machine was one which was dan-
gerous to children . . . Not only
was the machinery of the road
scraper idle, but the blade was left
on the ground in a safe position,
and it was only by reason of the
combined efforts of these two boys
[Johnson and Smith) that it was
hoisted in such away as to become
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dangerous. Whether the act of the
town employee in leaving this
machine near the children's play-
ground, under the circumstances
stated, amounted to ordinary or
simple negligence we need not
decide. It is certain, we think, that
it did not constitute "gross or
wanton" negligence within the
meaning of the statute.

.The state supreme court, therefore,

reversed the judgment of the lower
court and entered judgment for the
town.

Kansas Model

Similarly, section 756104 (n) of
the Kansas Tort Claims Act provides:

A governmental entity or
employee acting within tht scope
of the employee's employment
shall not be liable for damages
resulting from: . . . (n) any claim
for injuries resulting from the use
of any public property intended
or permitted to be used as a park
playground or open area for
recreational purposes, unless the
governmental entity or an
employee thereof is guilty of gross
and wanton negligence proxim ately
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causing such injury.

In the case of willard v. City of
Kansas City, Kan., 68l P.2d 1067
(1984), plaintiff Willard was injured
when he collided with a chain link
fence around a baseball diamond in a
city park in Kansas City." (This case
was reported in the Recreation and
Parks Law Reporter RPLR Report No.
84-35, Vol. 1 No. 4 at page 134)
Willard alleged that "the City was
negligent in Installing and maintain-
ing a type of fencing with raw sharp
cutting edges running along the top
in an area where such accidents
were likely to occur." The trial court
found the City immune from liability
under § 756104 (n) of the Kansas
Tort Claims Act (KTCA), K.S.A.1983
Supp. 75-1601 et seq. Willard ap-
pealed t0 the Supreme Court of Kan-
5as.

The state supreme court applied
the following test for gross and wan-
ton negligence:

Proof of a willingness to injure is
not necessary in establishing gross
and wanton negligence. This is
true because a wanton act issome-
ordinary

thing more than
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negligence but is something _less
than willful injury. To constitute
wantonness t e act must indicate
a realization of the imminence of
danger and a reckless disregard or
a complete indifference or-an un-
concern for the probable conse-
quences of the wrongful act.

According to the court, Kansas law
defined wanton conduct as "an act
performed with a realization of the
Imminence of danger and a reckless
disregard or complete indifference to
the probable consequences of the
art " Since plaintiff Willard had pro-
vided no evidence of gross
negligence or wanton misconduct on
the part of the city in maintaining
the ballfield, the state supreme court
affirmed the summary judgment in
favor of the city.

Effect on Plaintiff's
Burden of Proof

The plaintiff in a civil (as opposed
to criminal) suit has the burden of
going forward with his claim. To
sustain this burden, the plaintiff
must allege the necessary facts to es-
tablish his claim. A recreational user
injured on the premises would, most

likely, aIIe?e negligence liability on
the part of the public agency land-
owner. _

To meet the burden of going for-
ward with a negligence claim, plain-
tiff must allege facts demonstrating
the following four elements: 1) a
standard of care to which a duty is
owed; 2) a violation or breach of the
applicable standard of care; 3) causa-
tion, i.e. a foreseeable connection be-
tween the breach and the resulting
injury; and 4) damages, actual (as
opposed tn purely speculative) injury
to person or_propertr. If plaintiff's
complaint fails to allege sufficient
facts to support the negligence claim,
plaintiff has not met the burden of
going forward. Under such circums-
tances, defendant mav move the
court to dismiss the suit for plaintiff's
failure to state a claim. However, in
reviewing the allegations in plain-
tiff's complaint, the court will resolve
ail doubt in favor of allowing the
plaintiff an opportunity to go for-
ward with his claim.

Having sustained the burden of
gomg forward, the plaintiff has the

urden of proof in a civil suit. In a
civil suit, the plaintiff must establish

or prove his claim by a prepon-
derance of the evidence. A prepon-
derance of the evidence means more
likely than not, better than S0/50,
that the credible facts support the
claim. _

A preponderance of the evidence
is much lighter burden of proof than
that aé)phed in criminal cases, ie.
beYon a reasonable doubt. In crimi-
nal cases, the state must prove
beyond a reasonable doubt that the
accused committed the alleged crime.
Any doubt whatsoever would,
therefore, dictate a finding of inno-
cence in a criminal case.

By changing the applicable stan-
dard of care from ordinary
neﬁhglence to gross negligence or
willful/wanton misconduct, a recrea-
tional immunity statute makes it
much more difficult for the plaintiff
to sustain his burden of gom[g for-
ward with his claim. As a result, it is
more likely that recreational mwrr
claims will be dismissed prior to trial.
Furthermore, those claims that do go
to trial will be less likely to sustain
the burden of proof when the ap-
plicable standard of care is gross

Continued on next page



gligence. or, willful/wanton mis-

o(diCt, rather than mere negli-

nee.

As the term suggests, negligence is

gleet or carelessness. It 1s a slight

viation from what the reasonable
rson would, or would nor do
ider the circumstances. On the
her hand, gross negligence or
illful/wanton misconduct is ex-

.me conduct which demonstrates a
mKess disregard for the physical
ell-being of others.

There is a fine line between careful
Ind careless when the applicable
landard is ordinary negligence and
Ine burden of proof is prei)onderance
If the evidence (more likely than
lot, better than 50/50). This is partic-
uIarIY true when all doubt is resolved
In allowing the plaintiff an oppor-
lunity to prove his claim. It s,
Iherefore, very difficult to have a
:ase dismissed prior to trial or pre-
vail at trial when the recovery canbe
[predicated upon ordinary
negligence. However, when the
burden of proof under a recreational
Immunity statute is gross
negligence or willful/wanton  mis-
conduct, the likelihood of some
wrongdoing on the part of the public

INSTITUTIONAL
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entity has to be clear to sustain a
claim. A momentary lapse or over-
sight by the public entity may con-
stitute ordinary negligence, but not
gross negligence or willful/wanton
misconduct.

Faced with the burden of proving
gross negligence or willful/wanton
misconduct under the applicable
recreational immunity statute, many
plaintiffs' attorneys are less likely to
even take the case, let alone i)roceed
to trial. This Ls particularly true
where the. injury is relatively minor
and the alleged negligence of the
Fubllc park and recreation agency is
ess than outrageous. Therefore, it is
easy to see that the recreational im-
munity statute, where available in a
?qu l_url_sdmtmn, can be a powerful
orce limiting the number and suc-
cess of recreational injury lawsuits
against public age. >ries.

Statute Has the Effect of Waiver

A recreational immunity statute
has the same legal effect as a valid
waiver or signed release. In a valid
waiver, the participant waives any
claim he or she may have for mere
negligence on the part of the pro-
vider of the recreational oppor-
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tunity. A valid waiver, however,
does not release any claim the partic-
ipant may have based upon allega-
tions of reckless misconduct or gross
negligence by the provider of the
recreational activity or facility. In
similar fashion, the recreational im-
munity statute changes the applica-
ble standard of care. It precludes
recovery for ordinary negligence
and requires allegations of gross
negligence or other more extreme
misconduct to sustain a claim.

In most instances, signed releases
or waiver forms for public recrea-
tional activities are deemed to be
against public policy and, therefore,
void. On the other hand, a recrea-
tional immunity statute isa valid ex-
Fre_ssmn of public poh%by the state
egislature. Further, this statutory
waiver is more comprehensive since
it covers all recreational activities
and/or participants within the scope
of the recreational immunity statute,
rather than a single individual who
signs a release.

More Recreational Immunity

The Virginia and Kansas statutes
described above are not the only
laws providing recreational im-
munity for public entities. For exam-
Ple, an Illinois statute requires claims
or injuries on playgrounds to be
based upon willful/wanton miscon-
duct. A South Dakota statute immun-
izes municipalities from "tort
liability arising out of the construc-
tion and maintenance of public
parks, recreation areas, and play-
grounds." A California statute pro-
vides limited immunity to public en-
tities for injuries occurring in hazar-
dous recreational activities.

In addition, several jurisdictions
have found state recreational use
statutes applicable to states and polit-
ical subdivisions. These statutes were
originally enacted to encourage pri-
vate landowners to open their land
for public recreational use. These
statutes provide that the landowner
owes no duty of care to the recrea-
tional user who enters the premises
free of cha_rtge. This immunity is lost,
however, if the landowner s guilty
of willful/wanton misconduct. On
the o her hand, a number of jurisdic-
tions have denied that these statutes
are applicable to public entities.

Under the Federal Tort Claims
Act, the federal government is liable
for negligence like a private in-
dividual under the law of the juris-

Ccmtinued on page 79
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"True Outdoors™"

By James C. Kozlowski, J.D., Ph.D.

Last month's "NRPA Law Re-
view" presented case law from five'
jurisdictions (New York, Nebraska,
ldaho, Ohio, and Washington)
which had found the state recrea-
tional use statute apﬁllcable to public
entities. This month's columrj con-
tinues the review of jurisdictions
which have considered, the
applicability of the state recreational
use statute to public entities. Specif-
ically, case ia v from Wisconsin,
New Jersey, and Louisiana is ex-
amined. In each instance, state
courts in these jurisdictions have
limited the scope of recreational use
immunity to non-urban lands and
activities which bespeak the "true
outdoors." _

Under a recreational use statute,
the landowner who opens his land
free of charge to public recreational
use owes no duty of care to the user
to guard or warn of hazards on the
premises. As aresult, the landowner
will not be liable for ordinary negli-
gence, i.e. mere carelessness, in fail-
Ing to inspect and properly maintain
the premises. The limited immunity
referred by the recreational use sta-
tute, however, will not excuse liabil-
ity for willful or wanton misconduct.
Unlike ordinary negligence, willful
orwanton misconduct ismuch more
outrageous behavior demonstratin%
an utter disregard for the physica
well-being of others.

Wisconsin

In the case of wirth v. Enly, 93
Wis.2d 433287 N.W. 2d 140 (1980),
plaintiff, a minor, was injured
‘when the trail bike on which he was
riding struck a cable stretched across
aroadway used by the public on rec-
reational land owned by the state
and operated by the Department of
Natural Resources (DNR)."The trial
court granted defendants motion for
dismissal of plaintiff's negligence ac-
tion based upon the state recreation-
al use statute. "The defendants were

RPLR

all employees or agents of DNR at
the time of the accident. Neither the
State nor DNR was joined as a de-
fendant. The defendants were sued
in their individual capacities." Plain-
tiff appealed to the state supreme
court.

As described by the state supreme
court, the principal issue on appeal
was whether the employee de-
fendants named in the suit were
"owners" as defined in the state rec-
reational use statute. Plaintiff argued
that “the state employees do not
come within the statutory definition
of owner in sec. 29.68,Stats., when
sued in their individual capacities."
The state supreme court rejected this
argument. As described by the
court, the "anticipated effect” of the
1975 amendment to the recreational
use statute affording statutory pro-
tection for recreational lands owned
by the State and local governments
"would be to reduce the potential
liability of these governmental units
caused by employee negligence."

The intent of the (19759 amend-
ment to sec. 2968, Stats, was to
provide that in situations where
previously a public officer or em-
ployee would be held liable for
acts occurring within the scope of
his emplo;g_nent on public land
and for which the State would
have been liable for payment. . .

The state supreme court, there-
fore, concluded that "the [public]
employee now will be deemed an
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‘owneri for the purpose of sec. 29.68,
Stats."

Plaintiff also argued that "the sta-
tute should only apply to remote and
uncontrolled areas.” Further, the
Plalnuff maintained that the public
and where the injury occurred "was
not remote and uncontrolled." The
state supreme court also rejected this
argument.

Although the limits of the statu-
tory definition of premises are not
entirely clear, those limits have
not been reached in_this case. . .
[T]he statute was initially pro-
Posed to protect owners of forest
and from liability to deer hunters,
the legislation "was ultimatel

drafte toappIY on amuch broad-
erscale. The infent was toencour-
age the use of forest and farm
lands for many outdoor. recrea-
tional sports b __restrlctmq the
common-law liability of the Tand-
owner to such areas’in various re-
spects . . . The acrident involved
in this case did not occur in a
densely populated residential
area, but rather in a rural or semi-
rural environment. Salmo Pond
and the surrounding area clearly
falls within the meaning of pre-
mises open for recreational use
found in sec. 29.68, Stats.

Plaintiff also argued that "the duty
from which the "owneri of Premises
under sec. 29.68, Stats, is relieved, is
only the affirmative oin?ation toin-
spect or post warning o dan?e_rous
conditions.” As a result, plaintiff
contended that “affirmative acts of
negligence by individuals were nev-
er intended to be covered by the sta-
tute whether those acts of negligence
were committed by an ‘owneri or
anyone else." The state supreme
court disagreed.

The statute does not contemplate
that the land subject to public rec-
reational use shall remain static.
Since the purpose of the statute
was to open land for recreational
use, it would be inconsistent for
Continued



the statute to provide protection
only if the owneroroccupantdoes
not perform any potentially negli-
gent activities on the land. The
statute contains an explicit
reference to affirmative acts by
providing that "owner .. owes
no duty to keepthe premises sate
for entry or use ... or to give
warning of any unsafe condition or
use of or structure or -.ictroity on such
premises. (Emphasis supplied by-
court.) The stringing of the cable
was a condition or structure on
the premises.

Given the terms of the recreational
use statute, the state supreme court
concluded that "there was no duty
on the part of the state employees to
keep the premises safe or to warn of
the potential hazard created by the
cable." The state supreme court,
therefore, affirmed the judgment of
the trial court dismissing plaintiff's
claim.

In the case of Quesenberry v. Mil-
U'attkee County, 106 Wis.2d 685, 317
N.W.2d 468 é982) plaintiff was in-
jured when she stepped into a gras-
sed covered drainage tile hole. Citing
wirth, the trial court dismissed plain-
tiff's claim against defendant county

based upon the state recreational use
statute. The appeals court affirmed.
Plaintiff then appealed to the state
supreme court.

On appeal, the state supreme
court found that the state recreation-
aI use statute immunity was limited

“to the type of recreational uses of
land specified in the statute.” As a
result, the court found that "golf
courses do not come within the
scope of the statute.”

Sec 29.68, Stats., protects the
owner of premises used by others
for "hunting, fishing, trapping,
camping, hiking, snowmobiling,
berry picking, water sports,
sightseeing, cutting or removing
wood, climbing of observation
towers or recreational purposes.”
"Recreational purposes" covers
an almost limitless number of ac-
tivities that could be so described.
But the statute clearly limits the
types of recreational activities
meant to be covered. Golfing is
not one of the enumerated uses,
or types of use, described and
therefore is not within the ex-
ceptions to owner liability de-
scribed by the general term "rec-
reational purposes.”

In the opinion of the court, "the
common feature of the enumerated
words is that they are th-' tyge of
activity that one associates being
done on land in its natural un-
developed state as contrasted to the
more structured, landsca ed and
improved nature of a golf course
with its fairways, sand traps, rough
and greens created for one purpose:
to play the game of goir." The state
supreme court, therefore, reversed
the judgment of the trial court dis-
missing plaintiff's claim and reman-
ded tlie case for further proceedings.

New Jersey

In the case of\lagro v. City of Vine-
land. 148N.J.Super, 34, 371 A.2d 815
(1977), the 14-year- ~old plaintiff was
Injured "while diving from a
makeshift diving board into an aban-
doned pond or lake owned by the
City of Vineland." At the time of the
accident, the land was "pre-
domrnantly rural, undeveloped, un-
occupied, and unrmproved " The
land had been acquired by the dty
for later development as a park. The
body of water where the Injury oc-
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‘curred had been formed "by the nat-
tual seepaﬂe of water into a 'sand-
wash." " The trial court had granted
summary judgment to the de-
fendant dty based upon the state
recreational use statute. Plaintiff
appealed.

In the opinion of the appellate
court, “the summary judgment for
defendant was warranted by virtue
of the immunity created by N.J.S.A.
2A42A-2 10 5 ﬁhe state recreational
use statute]." Accordinﬂ to the court,
earlier decisions had held that the
statute "was intended to apply to
nonresidential, rural or semi-rural
land whereon the enumerated
sgorts and recreatmnzﬂ activities Lm
the statute] are conducted.” The
court further rejected plaintiffs ar?_u-
ment that the statute was not applic-
able to children. "Our study of 'the
legislation and its history has failed
to produce a single due, direct or
circumstantial, whereby it can be in-
ferred that the Legislature intended
to exempt infant daimants from the
statuiory immunity." In the opinion
of the court, the recreational statute
"grants immunity to a landowner
under the facts herein." Further, the
court found thatsuch immunity was
"egually_avanable to a i)ubhc entity
an a]pnvate individual or corpora-
tion." The appellate court, therefore,
affirmed the trial court's summary
judgment in favor of the defendant

dty.
Louisiana

In the case of keelen v. State Depart-
ment of Culture, Recreation and Tot_Jr-
ism, 46350.2d 1287(La. 1985), plain-
tiffs son drowned in a swimming
poolin astate park. On appeal to the
state supreme court, the issue was
whether the state recreational use
statutes conferred immunity from
liability for a drowning in a swim-
ming pool at a state ﬁark. Since the
supreme court held that the statutes
did "not confer immunity for a
drowning in a swimming pool," the
court found it unnecessary to decide
"the question of whether the statutes
apply to the State and its political
subdivisions."

In the opinion of the state su-
preme court, "the legislature in-
tended to confer immunity upon
owners of undeveloped, nonre-
sidential rural or semi-rural land
areas.”

The use ofthe language "land and
water areas" is suggestive of open



and undeveloped expanses of statutes togranta blanketimmun-

rerty. Furthermore, the type ity to landowners without regard
ecreah'onal activities enumer- to the characteristics of the prop-

i in both statutes— hunting, erty.

ing, trapping, camping, na- o

stdy, etc. can normally he In categiorlzmg property as rural or
immodated only on large semi-rural, the state supreme court
s or areas of natural and un* would consider "the size, natural-
toped lands located In thinly- ness and remoteness or insulation
alated rural or semi-rural lo- from populated areas.n

> Specification of these types

rtivities suggests a policy that The existence of some im -

Id encourage landowners to provements on relatively un-

) their property in a natural, developed rural or semi-rural
iand environmentally whole- property does not change the

e state. We would stray from

goal were we to construe that Continued on next page
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cnaracter ot the land mas to de-
prive its owner of the immunity
granted by the statutes. Im-
provements such as shelters,
toilet facilities, fireplaces, etc. are
merely conveniences incidental to
the use ot the land for enumerated
recreational activities and do not
fhemselves take the property out
of a rural, undeveloped classifica-
tion. This view is reinforced bv the
fact that the definition of "pre-
mises" in La.R.S. 9:2791 and of
"land" in La.R.S. 9:2795 [thestate
recreational use statutes| include
"buildings, structures and
machinery."

[n addition to the characteristics of
the land, the court would also
scrutinize "the injury— causing con-
dition or instrumentality” iri de-
termining "whether the statutes
zta_pply to a particular factual situa-
lon.”

[Reference to the types of recre~-
tional activities specfied in the
statutes (hiking, boating, horse-
back riding, etc.) indicates that the
legislature envisioned im munity
for landowners who offer their
property for recreation that can be
pursued in the "true outdoors.”

Group
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When the injury-causing condi-
tion or instrumentality is of the
type normally encountered in the
true outdoors, then the statutes
provide immunity. Conversely,
when the instrumentality,
whether found in an urban or ru-
ral locale, is of the type usually
found ir. someone's backyard,
then the statutes afford no protec-
tion.

Applying this principle to the facts
of the case, the state supreme court
stated "it is dear that a swimmin?
pool is not the type of instrumental-
ity commonly found in the true out-
doors." On the contrary, the court
noted that "swimming pools are
most often found in residential back-
yards."

We recognize that "swimming" is
induded in the list of recreational
activities in La.R.S. 9:2795; how-
ever, the word should be con-
strued by reference to the context
in which it is found. Such con-
sideration leads to the conclusion
that the legislature intended to
grant immunity' for injuries in-
curred while swimming in lakes,
rivers, ponds or other similar
bodies of water. Thus, an injury

You 1l love our
FAST SERVICE!

arts&crafts’

ore** rwc f i*nr«« card numbf It

which occurs in aswimming pool
is not subject to a defense of im-
munity under La.R.S. 9:2791 and
2795.

The state supreme court, there-
fore, concluded that "the State can-
not assert these statutes in order to
avoid liability in the instant case."

In the case of Brocks v. City of Luke
Dairies. 4SS_So.2d465(La.App. 3Cir.
1956), plaintiff sued the dty after her
husband drowned following a fall
from the dock of the Lake Charles
Civic Center. The trial court dis-
missed plaintiff's negligence daim
based upon the state recreational use
statute. Plaintiff appealed.

On appeal, plaintiff argued that
"the immunity statute is inapplicable
because the concrete dock hehind
the Lake Charles Civic Center is a
man-made facility and is not the tyﬁe
of instrumentality to be found in the
true outdoors." The defendant dty
responded that the lake, unlike the
swimming pool in Keelan, Was a nat-
ural body ot water which would con-
stitute the true outdoors. Applying
the reasoning of Keelen t0 the facts of
this case, the appeals court found the
recreational use statute "inapplicable
because an acddent occurring at the
Civic Center within the corporate
limits of Lake Charles does not con-
stitute the true outdoors as con-
templated by the statute.”

Although the lake is a natural
body of water, the injury-causing
condition was partofthedvic cen-
ter complex and as such, in oui
view, it cannot be categorized as
the true outdoors; therefore, it
does notcome within the purview
of the statute, which the legisla-
ture intended to apply to owners
of undeveloped, nonresidential
rural, or semi-rural land areas. . .
Accordingly, under the circum-
stances of this case, we conclude
that the City does not have the
benefit of landowner immunity or
limitation of liability accorded by
R.S. 9:2795 [the state recreational
use statute].

The appeals court, therefore, re-
versed the judgment dismissing
Brooks' claim and remanded the
case to trial court to consider the
allegations of negligence against the
City of Lake Charles.

Dr. Kozlcm>ski is an attorney and consul-
tant in recreational injury liability in
Springfield, Virginia. He is the author of
the Recreation and Parks Law Repor-
ter.



'‘Tin- President’'s Commission lias made an important
coiilriliiition to our undcrstandim; ol tlicr nations ouldtMir
recreation needs and resources. It isa much needed
initiative ..l.surest that we lake this report seriously."”

WilLLIAM K. RLILIY
President . I
lnrltl Wildlife Fiiiu |l mill The t'unserriiliun Finindiition

“The Piresident's Commission on Aiuericans Outdoors
was a timely and needed assessment ol llic threats and
opportunities in our out-of-doors. It is my hope that the
I'resident and Congress will enthusiastically embrace and
move forward on this important blueprint for action "

Robert I.. llkkbst

F.mulnrDim lor

Trinit Unlimited, unit ,
Former Assistant Secreliiry of the Interior

"Wildlife was a strom; and consistent clement in the
public's testimony. The Commission's recognition of Hie
importance of insuring abundant and diverse wildlife and
protecting its habitat may well yield momentous results.”

Joyce M, Kei.iv

President
Defenders id Wildlife

"Il theie is ,m example ol polling vietory from llie jaws of
disaster, Ibis reporl isit The Commission did more than
anyone expeeled, especially Ilic administration. It gave
Americans something serious to think about ifwe are to
begin saving our natural resources."

PAIIL.C. PRIrCIIAItO
President . -
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« Financial and technical assistance to encourage innovation in such areas
as recruiting skilled adults and senior citizens to provide experienced guid-
ance to young corps members, and establishing linkages between corps
programs and volunteer organizations.

The creation of a public sector/private sector National Volunteer Corps
would create an opportunity for the American public to contribute their
time, talents, and shills in Ihe conserving and managing of America's natu-
ral resources, and would invalue all sectors of society: government, busi-
ness and industry, consemation organizations; but the program would
essentially be nin by volunteers for volunteers All sectors can provide
leadership. Additionally, each has shills and expertise it can share with
Ihe others; the land managers can provide the opportunities and tools; the
business community can provide organizational structure funding: and lhe
volunteers the energy and enthusiasm

Geraid Coinxrrr

U. S. Rarest Service
Concept Paper for lhe
Commission
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Chapter 5

Volunteers Play V ital R oles

We recommend

« Local officials, mayors, governors and private sector managers supportvol-
unteering, develop incentives and remove barriers to encourage Americans
lo_volunteer in outdoor recrealion. The goal is to double volunteer efforts
in conservation and recreation by lhe year 2000.

e Current laws and regulations be reviewed to enhance mechanisms for
using volunteers in national parks, national forests, and all federal agen

cics.

Volunteering Is pari of our American
heritage

From barn raising and crop harvesting to parents helping children and
neighbors helping neighbors, Americans have always volunteered. An early
incentive for helping others was the knowledge that at some point there
would be the need for others to come to our aid. By helping others, we

helped ourselves.
Budget and staffing cuts over the last decade have challenged lhe abil-

ity*of professionals to meet recrealion needs in a responsive way. Volun
teering has increased, and managers now find themselves working with
new partners in providing outdoor recreation.

Volunteer* inpport communitle* and
contribute to onr economy

President Reagan slated in his 198G Stale of lhe Union address that
volunteers contributed an estimated $7-1 billion to Ihe American economy.
A 1985 study found that retired senior volunteers were belter off socially,
mentally, and physically Ilian they would have been without Ihe volunteer
experience. Once again, by helping others we help ourselves.

ilia
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Opportunities for community volunteer action vary widely, from Keep
America Beautiful to the National Youth Sports Coaching Association, to
the National Volunteer Project of the Appalachian Mountain Club to Ihe Stu-
dent Conservation Association. There are countless associations dedicated
to a neighborhood or a particular park, and adopt-a-park and adopt-a-trail
programs.

Volunteer organizations, with Ihe assistance of providers, develop a
community spirit and pride of accomplishment at Ihe grass roots. The local
level is where efforts to encourage volunteering should be strongest.

So much work remains lo be done in this unfinished and imperfect
world that none of us can justify standing on the sidelines. Especially in
a society like ours, uolunleering is an expression of democracy in its purest
form For the volunteer is a participant, not a looker on, and participation

is the democratic process.
P Euniice Kennedy Siiriver

. . .volunleerism is not a fad but aviable, long term solution lo pro-
viding many recrealion services. The success and importance of volunteer
activities today are far exceeded by their potential for the future. Volunteer
programs require a great deal of effort to initiate and sustain, and they are
not free. However, when approached properly, these programs can have

broad long term benefits that tar outweigh costs.
Roger Moore

Appalachian Mountain Club

Volunteer* are out there but we don't
cultivate their lalenti

Organizations exist throughout all levels of government and the private
sector lo promote and support volunteers. However, we think we can do
more. We need to double our efforts over lhe next decade to meet the chal-

lenges of tomorrow.
In 1985, of the 67 million hours donated by 3*18,000 National Retired

Senior Volunteer Program volunteers, only 3.6 percent were in recrealion
related activities. A 1985 poll conducted by lhe Volunteers for Outdoor Col-
orado indicated that *10 percent of those surveyed would volunteer in lhe
outdoors if asked. Eighty-two percent felt that local organizations are besl

suited lo provide for community needs.
The 1982-83 National Recrealion Survey found that 16 percent of

people over age 60 said they had an outdoor recreation skill they could

KM

SECTION I * AMERICANS: THE PEOPLE

leach. However, only a quarter of these people taught the skill, mostly lo
family and friends. The most common reason older people said they did
not teach lhe skill was because they had not been asked.

Manager* can better aupport volunteer*

Though managers have begun to turn to volunteers in order lo Till the
void left by budget cuts to outdoor recreation programs, they are some-
times reluctant lo delegate real responsibility lo volunteers. Furthermore,
employees have expressed concern that volunteers are replacing important
employee functions, reducing opportunities for entry level positions and
advancement. Volunteers must not be seen simply as a cure-all for staff
cutbacks.

There is a thin line between effective utilization of volunteers and the
negative effect volunteers can have on employee morale. Jeannette Filzwil-
liams of Ihe Virginia Trails Association observes:

At this lime when people are fighting to keep theirjobs, volunteers
can be seen as a threat. Furthermore, it is not human nature for a man-
ager to share responsibility; he has to make a conscious effort to do
s0. Vet /parks/ do not exist in a vacuum; they are part of a community.
Cooperation and partnership will do more for a manager's image than
if he tried lo do everything all by himself.

Volunteer* can do more than menial ta*k*

The Appalachian Mountain Club believes that cooperation between
volunteer organizations and public agencies offers many advantages. Agen-
cies must spend a good deal of time on tasks that must be repeated year
after year— recruiting, training, supervising. Volunteer organizations can
perform these tasks along with many administrative ones and provide a
continuity not easily achieved by the agencies.

Volunteer organizations are not always afforded equal opportunity to
bid on public contracts. While some contracts have been awarded lo non-
profit groups lo manage park facilities, there are relatively few such cases.
We recommend that public agencies and the private sector remove obsta-
cles lo competition for Ihe chance lo provide services to lhe American
public. There should nol be a penalty for being a nonprofit.

We need volunteer program leadership

Community, state, federal and private sector leaders musl actively de-
velop and encourage volunteering. We recommend that organizations,
particularly those providing services or products for outdoor recrealion.
create staff positions responsible for the development of volunteer pro-
grams.

We recommend that policy statements and legislation be developed
lo nurture volunteering through:

tos
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« support for an expanded role liy vnlunIim organizations in providing out-
door recreation opportunities;

¢ lax laws which allow deductions (or cniitrilmtinus to volunteer organiza-
tions;

« deferment or partial forgiveness of student loans repayment, aud/or work
requirements, for students who volunteer in parks and outdoor corps;

* encouragementto government agencies and private groups to include vol
uiiteer programs in their organizational structures;

« training programs within agencies and organizations lo develop under-
standing of volunteer program potential and lo teach volunteer manage-
ment skills;

« annual recognition, sponsored try governors, city and local officials and
llic federal government, of volunteers in outdoor recreation who have
worked (or the hcltermcnl of their communities;

* encouragement lo the private sector lo offer incentives to employees to vol-
unteer llieir lime lo assist in providing outdoor recreation opportunities in
their communities;

« protection for volunteers from legal liability and tort claims and coverage
for injuries sustained while volunteering;

« provisions for minimal expense reimbursements to those volunteers less

able lo pay for llieir transportation or other incidentals (senior citizens and
lhe less fortunate);

« encouragement lo and authority for land managers to delegate real respon-
sibility lo volunteers.

Private organizations and businesses should encourage employees lo
serve llieir communities as volunteers. The IBM Corporation loans employ-

ees to community organizations as part of llieir community awareness and
support ethic.

We need to review enrrent laws to
promote volunteering

The National Park Service’s Volunteers in the Parks and the U.S. (west
Service's Volunteers in Forests programs are good examples of positive
emphasis on volunteering liy federal agencies. However, these laws do not

tun
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apply lo all federal agencies. They do nol encourage agency partnership
development and cooperation with local profit and nonprofit groups and
organizations, and they do not provide minimum budget levels for federal
agencies to initiate and strengthen volunteer efforts. Neither Ihe Bureau of
Reclamation nor Ihe Tennessee Valley Authority have volunteer authorities.
Current statutes should be reviewed to address these opportunities.

The Bureau of land Management received specific authority (or volun-
teer programs through a 198-1 amendment lo the Federal I-and Policy and
Management Act. Iri 1981, 64,000 hours were donated to lhe agency. By
1985 the figure was 371,000 hours, valued at $3.2 million—a return of 10
lo I over lhe costs lo manage the program. This growth occurred without
any full-time figld staff devoted lo development of volunteer programs. In
two Bureau of Land Management districts the volunteer work years were as
much as 27 percent of the full lime staff work years.

Potential volunteer* can't find the right
Information

Volunteers seeking opportunities to assist with outdoor recreation pro-
grams are not always able to gel enough information. An agency or orga
nization may not know about opportunities outside its own programs.
There is no cenlitd volunteer information service for outdoor recreation.

Independent agency programs should develop direct working relation-
ships with other agencies. When one agency cannot provide an opportunity
for a volunteer, a referral should he made lo another agency which can.
This would require information sharing and cooperation—partnerships for
Ihe benefit of all. We recommend lhe establishment, with local commun-
ities, states and the federal government being equal partners, of a clear-
inghouse for volunteer information and opportunities.

Volunteering promotes respect for and knowledge about the outdoors
and how people behave in the outdoors. Local volunteer groups are proving
that people really believe Woody Guthrie's words. "This land is your land,
this land is my land." Volunteers must be given leadership, real responsi-
bilities and acknowledgment in order lo foster a true feeling of accomplish-
ment and to maintain viable ongoing programs.

ut7
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National Leaokrship Hels Develop Locdl Action

Tlie Nalional Volunteer ftojccl (N\T) ol llic Appalachian Mountain Cnl) was formed in
1982 with private Inundation grants to luster llic development ol local volunteer organizations.
Ihe NVI1program founded si* imlependcnl groups around the rounlry—Volunteers lor Outdoor
Colorado, Outdoor Washington, Florida Trails Association, Trail Ininrmalion and Volunteer
Center. Volunteers lor the Outdoors in New Mexico, and Tal.oc Kim Trail Fund The pugmsc
ol these organizations is lo loster a parinership with lederal, stale, and local providers. The
NWVI’ does all recruiting, training, and supervising ol the volunteers. The providers supply finan-
cial assistance through grants, concessions, nr contracts This kind ol relationship between the
local community and a national entity generates local impetus and interest in volunteer projects

\lurteers Merege the Appelachian Trall

Tlie Secretary ol Ihe Interior in 1984 gave lhe Appalachian Trail Conlerence overall
responsibility lor management and protection ol lhe Appalachian Trail. The Conlerence and its
31 member clubs have long led volunteer ellnrts lo provide public services lhal mighl otherwise
be considered lhe responsibility ol government. With 18,000 members nationwide, ATC's respon-
sibilities include assigning sections ol the Appalachian Trail lo its member dubs and ensuring
that they do a good job ol management and maintenance. ATCs assuming management lor
tlie 60.000 acres along the Appalachian Trail was a unique effort in transferring broad manage-
ment responsibilities lor public lands to a private, nonprofit organization.

Traditionally, minority group!; ol all sons Ittme found it difficult lo
become involved in volunteering, sometimes because they mere not made
to feel welcome, sometimes because they did not hat e the carfare it look
to reach or work in an agency across town or money for lunch. Neighbor-
hood volunteer centers and reimbursement of expenses are two methods

that have enabled these groups to volunteer
Isolde Chapin Weinberg

Notional Center Rxr Voluntary Action

For volunteers to perform well, they need to have a sense of respon-
sibility Too often government agencies have seen volunteers as inexpen-
sive, unskilled laburers. not as a tremendous resource wailing lo be
tapped. Under utilized volunteers rarely develop a solid sense of steward-
ship or participation. On the Appalachian Trail, where the clubs are clearly
in the hot seal of responsibility, there is a remarkable level of commitment
and resolve to do well. Public land managers must be willing to have faith

too

in volunteer organizations with good track reconls In some cases specific

legislation will be necessary to give volunteer groups significant responsi
bility.

lawiiehi i: It. Van Mi.iih

I'olnmac Appalachian Trail Clinli

Several urban recreation agencies could not fain lion effectively with
out the public's efforts. With the initiation of the Granirn liudman Ait anil
Ihe general trend of reduced federal support for local services, the reliance
on volunteerism will only increase in the coming years The support and
recognition of the public's effort must be continued at all levels ol gov

eminent
Lawhehu: Alteh

Temple University
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lie given lo linking compatible uses in certain areas Though certainly Ihe natural resource
recrealion area would have lo have muliiple uses, il would seem that it could be planned
in such a way llial compatible uses are grouped and linked and nnn cnmpalihle uses arc
separated

178

Chapter 2

P rivate Landowners Have

O pportunities and Needs

We recommend

« Private landowners recognize lhe opportunity to provide expanded recrea
lion resources and services lo the public.

* local, slate and federal governments consider incentives lo private land
owners lo increase public access, and review existing statutes, policies,
regulations and practices In assure that impediments to providing public
recreation on private lands are removed.

« Kecrealion organizations actively encourage respect lor private properly
rights and assist in managing use ol private lands.

Private landowners: Important partners for
recreation snpply

Private lands constitute nearly two-lhirds of our nation's land base, and
tiosl many recreational activities. The potential for private lands lo provide
even more recrealion opportunities is great. Yet, many landowners have
concerns, ranging from liability to vandalism, which prevent them from
opening llieir lands lo Ihe public for recrealion use.

Tlie pressures on lhe nation's lands and waters lo provide recrealion
opportunities will continue lo grow. Projections of overall recrealion
demand made in 1902 for lhe year 2000 were reached in 1980. Present
budget limitations at the federal, stale anil local levels make dramatic in-
creases in public recreational land holdings unlikely.

Today, most of lhe public lands are in areas ol lhe country where
people arc not. Conversely, private lands are often located near population
centers. This makes private lands especially important in certain regions
of Ihe country, notably lhe Pas! and lhe South. Some private lands provide
the only access to public lands.



Cmuernment finally came la the realization that thcie iraiihl neuer
hr enough money to purchase, ilceclop and maintain sufficient land ami
futilities to meet the demand fat nutilaui retication Then- is a tframing
it’iiignilion that tlie private sector, owning a majority of the land and te-
stnines, must he tnnsideied a partner in meeting Inline reneational needs

I'linate lands are integral to meeting tutwe demands for recreation
Whether it he for the puitlitclion of wildlife, integration of luiil systems,
provision of support businesses foi ictreniional enterprises, the assurance
of solitude or exclusivity or lhe maintenance of open space near centers
ol human population, the impoilam e of these lands to Ihe physical and
psyt linlogit ill well being of the nation s <ilizens is indisputable. Her realion
planners and supply and demand analysts must lake into account the im

parlance of private lands lo ihe spectium of lenealinn activity.
llium in E. Dim;

Assistant Commissioner
New York Department of
Environmental Conservation

What we must do . . is irente new institutional ways for fnnneis.
foresters and other landowners to be able to deal with the "people”
aspects ol recreational use 1l owners incur costs, and recreation users
reap benefits, there lias to be a way for the useis to repay the owners, or
there simply will not be the amount of lerreation that would otherwise
be possible. Hepride ourselves in this countiy on our ability to let the
free maiket regulate most of our activities, but this is one where we have-
notyet invented a market mechanism in many places, and we need to

encourage that
Niil Sampson

Executive Vice President
American forestry Association

The system we have is not walking, and lhe problems of creating
ipiality sometimes seem insurmountable. If we are to save our wildlife and
add new dimensions to recreational programs, we must turn to Ihe private
sector for answers. Rut, unfortunately, we are creating problems in this

area faster than we can solve them.
Dayton 0. Hyce

National Cattlemen's Association
Oregon
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While we recognize the extent and the seriousness of the challenges
to opening and reopening private lands to recreation, we also recognize
opportunities lo do so. Farming, ranching, timber production and other re
source industries are experiencing difficult economic times Adversity lias
prompted many in these industries to consider moving from single purpose
laud management to multiple use management horn farming alone to
(arming and wildlife management, for example As one witness told us,
some landowners have arrived at a new view of recreation; "If it pavs. it
slays."

How recreation "pays” can vary. It can pay in community appreciation
for the landowner, especially a corporate landowner. It can pay through
reduced lax property payments, where a local jurisdiction provides credit
lor allowing public recreation access, or in reduced federal taxes resulting
from donation of a public recreation easement It can pay though a rec-
reational use lease, typically entered into liy a club or a unit of government
Q, it can pay through individual fees charged for services or facilities. Suc-
cessful efforts lo maximize recreational access In private lands must he
voluntary and not coercive and originate at lhe slate and local levels, be-
cause of (he importance of stale liability and trespass laws and local taxing
practices.

Landowners have legitimate concerns abont
opening their lands

We participated in a workshop about recreation on private lands, con
vetted by Senator Wallop, which revealed several reasons why private land
owners are hesitant lo provide public access

o Managing land for public recreation is primarily managing for people.
Many private landowners have neither lhe training nor Ihe desire to manage
visitors.

Q Recreation use is sometimes not compatible with lhe main uses ol land

o Acts ol trespass, vandalism and litter are reportedly increasing. "Willful
trespass with firearm" is troublesome lo many owners.

o Owners fear liability if people gel injured on their properly.

o Personal reasons for owning lands are changing. Many people seek pri
vary and discourage use by others.

o Incentives for the landowner are often lacking. In many cases, the land
owner is unable to receive any compensation for public recreation uses,

lor these and oilier reasons, substantial portions of the private lands
may never be available for general public recreation use.

2in
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Land ownership patterns Influence
recreation opportunities

IVillcrns mill structures nf L.mil nuueisliip in Iliis country mi: changing,
especially in rural arras, ami these i h.mges ailed public access. Much ol
Ilic change results Ircini imccilain economies lor agriculture ami forest
products, Iwii piincipal uses of rural, priiule laml with imilliplc recreation
values.

The liumher ill small farms ami tmesis is growing. Owners nl small
tracts often acquire Iliem lor personal recrealinu space ami arc less in-
clined In open llieir lauds lo oilier people. Smaller Irads olieii preclude
certain types ol recrealion.

The numher and size of larger (arms ami tmesis arc also growing
These larger Irads generally are managed (or maximum income produc-
tion. While Ihe majority ol industrial lores! laud is open (or some recrea-
tion, restrictions on access are increasing due lo concerns over vandalism,
liability, and costs.

The Inline availability of private lands for recreation is difficult lo pre-
dict because of the lark of consistent information over lime lo determine
these trends.

\We mast remove disincentives
for pnblic access

Some forty-six stales have statutes protecting private landowners from
liability suits when they provide free public access, except in cases of gross
negligence. l.egal cxperls believe these recreation use statutes provide
substantial protection lo owners; however, lhe laws have seldom been
lesled. The costs of successful defenses can be substantial i lime and dol-
lars. Some liability concerns in lhe future may he resolved by amending
slate and federal liability laws.

However, these statutes can also inhibit private landowners from pro-
viding recrealion access. The economic costs of maintaining open lands
arc high, and many landowners must seek financial return for recrealion
access. Hut charging fees for access and use generally eliminates the land-
owners’ legal liability protection. Recreation is a valuable commodity, and
landowners should receive fair economic value for recrealion access.

The Florida liability law provides continuing protection, even when a
fee is charged, providing Ihe landowner uiecls certain criteria for wildlife
hahilal management. Oilier stales should consider similar expansion ol
protection.

Trespass is another challenge. Local enforcement officials generally
look upon trespass as a nuisance and are reluctant lo investigate and lo
prosecute olfenses. In a number of cases, recreation groups have aided
Inndnwiifis through peer pressure, posting of signs and other means. Land-
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owners, euforceiiiv'iit oflicjals and enthusiasts need In develop Inc.d shut
egies foi confronting and conlrolling rei rcolinii trespass

« Recreation organizations should acliveh encourage lespw | lor private
properlv rights and assist in managing use of private lands

We must establish Incentives for private
landowners

Several stales encourage private landowners lo plan for multiple uses
of llieir lands. Wisconsin rewards land ronsetvnlion bv providing landown-
ers with lax inrenlivcs lo manage lands for loresls. New Jersey gives grants
lo landowners lo develop recrealion facilities. Virginia develops agricul
lural and foicslry districts which provide tax benefits and some protection
from development to landowners. Many slates reduce or postpone properly
taxes for certain open space purposes, including recreation

A mm,her of Infernal Revenue Service policies and regulations siguil
icniilly affect potential donors’willingness lo consider making a gift ol ianil
or conservation easements. An example is ihe current requirement llial
donors assume lhe cost of a private appraisal of Ihe value of a donated
easement. These policies and llieir effects on conservation and recreation
philanthropy should he examined.

Private landa have recrealion valne: make
landownen aware

Oflcn landowners do not realize lhe potential value of llieir land (or
recreaii'in. Landowners need lo understand how they can increase lhe
value ot 'heir lands by providing public recrealion access.

In limes of economic pressure for agricultural uses, recrealion may
offer a way for private landowners lo remain economically viable

¢ Stales should create .statewide councils nf private landowners and recrea
lion users lo define mutual goals for conservation of private resources,
enhancement of recrealion access, and monitoring cimdiliuus of use

«
« Extension agents and soil conservation districts should help landowners
expand recrealion access through technical assist,nice programs

¢ Aclearinghouse should he established lo more efficienllv monitor, ussem
ble and distribute legal, regulatory and other technical information and
advice about recreation on private lands.

The farm bill: potential to improve quality
and quantity of land for recrealion

The 1U85 Omnibus food Security Act will expand recrealion oppor
lutiily on private lands. The Ad creates two programs, "Conservation Re-
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scives” mid "Kasemecenls for Credit Kx(Imnpe,™ ili.it innovc large amounts
of land from miiuinl crop proilnrlioii and dedicate them for an interim
period lo conservation, recreation, and wildlife purposes.

The law authorizes up lo If)y million acres lo he placed in conservation
reserves and removed from farm produi lion lor ten lo fifty years Soil, water
and vegetation quality are improved when these lands are withdrawn from
production This potentially improves reuealiou hevoud lhe reserved area
as well.

As of October ISMIi. the II' S Department of Agriculture had enrolled
*).) million acres in this program. Much of llic reserved laud is in the mure
sparsely populated Plains slates Ihe Kasemeuls for Credit program is uril
yet operational.

The effects of conservation reserves on Ihe supply of publicly available
recreation lands is uncertain. The economic distress in agriculture which
stimulated enactment of this statute also motivates some farm owners to
allow access only to persons or organizations able and willing to pay sub-
stantial fees for recreation.

Presenlly, billions of dollars are paid to agricultural interests in price
support* for surplus crops If equivalent dollars were paid lo the same
interests lor wildlife habitat and recreation access improvement, extraordi-
nary changes might occur in access lo private lands.

Coordination of government actions would help

Public actions lo expand recreation use on private laud are likely to
involve coordinated efforts by different agencies—agriculture, parks and
rec reation, and fish and wildlife, for example. Several people have sug-
gested lo us Illi.it interagency cooperation is difficult lo achieve, and even
harder lo maintain, lor example, fisheries policy, research and manage-
ment-an area of significant interest to rerrealinnists—is fragmented, and

at limes contradictory'.

e The secretaries of lhe U.S. Departments of Agriculture and lhe Interior
should jointly create a special ad hoc task force lo focus attention and
make detailed recommendations on issues involving public recrealion ac-
cess In private lands.

Dialogue stimulates recrealion
on private lands

landowners have experienced vandalism and other malicious behav-
ior nil llieir lands. This disregard for private properly by some individuals
can he quite costly lo private landowners.

A limber company in Virginia threatened lo close its lands for recrea-
lion The lzaak Walton League provided a forum where company repre-
sentatives and recreation users discussed llieir problems. As a result, lhe
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company decided against closing their lands to Ihe public. The Imnlers,
anglers, hikers and birdwatchers who enjoyed lhe laud agreed to adhere
lo a code of behavior developed by lhe landowner and themselves

Several stales have followed this model and ofliciallv adopted councils
of landowners anil users In prevent imnecessarv closures and provide a
foritin lo voice concerns

« Abroad coalition of recrealion users and private landowners should adopt
codes of ethics describing acceptable behavior on all private lands

In those few instantes where liuulowneis know ohout the hue live
is a perception that recreational use statutes tin not piovule sufficient
immunity to act as an incentive for public access ftientc landowners do
not want to know if they will have a successful defense to a recreational
injiny lawsuit Tlicir concern is much mote basic, they want to know "Can
lJre sued.’". . Unfortunately, the answer invariably is 'yes'with or wall
out limited immunity recrealiunul use statutes Whether you win <»
lose, it has been said that ii lawsuit is the worst thine that <an happen
to an indiuidual with the rvi eption of death oi serious illness The ilnil
tenge to encouraging public recreation actess to private lands is to some
how insulate the private landowner horn the costs attendant to a lawsuit

Absent n coordinated institutionalized appmru h lo the issue ofieire
alumni injur)' liability, twenty years ham now we will he haik once again
to explore lhe challenge, including public lecreation oh ess to par lie

lands.
1SMs (! RI./ITHUM, Ksi).

Springfield, Virginia

So why do ter keep our hinds opt n to lhe public 'lli'innse we still
feel that the goodwill we generate is worth lhe tumble And because we
Have some concern iliat if tlie private set tor withdraws its lands entiiely,
it will necessitate expanded government ownersitip In meet the demands

of Ilia public.
Cichinii Silkitisiau
Itmvnlcr Southern Paper
Company

A concern voiced by college students thill visit oin much on liehl tups
is nhoui our rates Wouldn't hunting get so expensive that the poor man
will not he able to afford to hunt Ale answer is. "Ifyou give me one coke
and one pack of cigarettes a day for a yew | will give \on a good hunt"
It depends on where lhe priorities me

Ihum Louis Wi iu:

Doss, Texas



lii the nnii' Virginia anilities sewed by the Ihedmunt Enviianmeatiil
Council. I'llienvni ofall private lands have been dedicated by llieir
owneis In continued until use, til least in die shml term This represents
piutct tion of WOQUOacies— one and one half limes tlie area of Shenan-
doah National I'aik These lands have been piotccled through landowner
iespouse to incentives offered by government, primarily Virginia's agricul-
tural anil forestry district program, but including conservation easement
piovistons of the Federal tax code

Roiirnr T. Dennis
hesidunl, I'loclmoiil
Knvlicomcnl.il Council

e Hlp Private

I'ummm. Wisconsin's Managed Itiresl law' provides 3 creative way to direclly reward
landowners lor land conservation Tlie law encourages the management ol private lorcsl lands
lur commercial use, while recognizing the objective ol individual property owners, compatible
recreation uses, watershed protection, wildlile hartal and public access. Tlie ad provides lower
taxes to owners ol 10 acres or more who adopt and use an acceptable loresl management
plan Hit plan may include approved, but not mandatory, actions lo enhance wildlile, watershed
or aesthetic values The landowners may leave all or some nl lhe area open to politic hunting,
fishing, hiking, skiing, sight seeing nr other recreation pursuits Unauthorized access ly motor-
ized vehicles is prohibited

Through 1312 tlie owner pays a lixed annual lax o! J 71 [>er acre on open lands. (In lands
closed In tlie public die owner pays J 71 per acre, plus an additional annual lax ol JL.UO per
acre. ITescnl taxes on loresl land are about 521Xl per acre, so the economic benefits lo land-
owners are especially liigli lor open lands Participants may not charge a user lee or lease
managed lands. In 111Y) and every liftli year, lax rales lur.njien and closed areas will be adjusted.

Ilie stale pays local governments 52U per acre in lieu ol taxes Iroin a slate lurestry luod
Participation in Ihe 1987 signup, tlie stale's first, encourages slate ollicials. Altoul 150,000 acies
were designated lor loresl plans, with more tlian hall ol Die owners choosing lo keep lands
open lo the public

AvmJersey New Jersey's 1981 'Open lands Management Act' provides financial assistance
lu aid the development and maintenance ol piivate pioperty lor public recreation. Tlie Act
was adapted Irom auOmrity used by the Countryside Commission lor England and Wales where
a strategy ol aiding private landowners is long-standing.

In New Jersey privale landowners are given grants lo make lands available lo the public
Emphasis is on developing modest facilities lo sup|wrt passive recreation. Funding is also avail-
able lor repair or replacement ol damaged facilities and properties of the landowner or adjacent
owners due In public use. Maximum grants are JUWIXX). Purchase ol liability insurance by lhe
landowner is an eligible expense lor tlie length ol Die agreement.
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Funds are used lo open up new areas or provide added recrealion activities that had nut
previously existed. Owners agree to a participate lor a lixed jicrind, not less Ilian one year.
Tin* program guarantees public access lur the lull term, even with change ol ownership. Fees
can be charged lor use ol facilities, bill only lo cover costs ol maintenance and repair.

Participants may be privale individuals, businesses or mganiratinns landowners benefiting
die most Irom Uie program lo dale are nuiiprolil organizations. Farmland is poorly represented.
Agreements with 17 owners have opened about 2200 acres. "lhe average cost ol access cov-
enants is 575 per acre lor an average agreement ol 53 years. Thus, lhe annual cost per acre
is about 511 In the future program managers propose lo Take it to the cities and suburbs’
and direct the program lo newer privale residential developments as well as vacant lands and
waterfronts in economic transition.

Drgmiii  Virginia's authority lo create local agricultural and lurestry districts has resulted
in about one hall million acres ol privale land voluntarily reserved as open space. About lwn-
linrds ol llie acreage and perhaps 80 percent ol (lie casements are in (lie nine counlit-s orga-
nized by llie Piedmont Environmental Council, a private nonprofit group. Public recreation
access is not required, but is usually granted by landowners lor hiking, lioiseback riding and
cross-country skiing "Firearms use is watched very closely,” according lo local ollicials, as
is use ol motorized vehicles.

The creation ol districts is locally initiated by landowners ami counties and is administered
by the Stale Department ol Agriculture and Consumer Services, landowners, through county
officials, generally determine lhe length ol the agreements; 1 to 8 years is the present range.
A proposal to amend state law lo lengthen the contract tenn lo 25 years will he advanced
tins year

Iliere arc basically two incentives to landowners: districting “"guarantees what lhe neigh-
bniluxxl will look like", and it provides lor use value taxation, as opposed In polenlial develop-
ment or market value lax rates. It is also more difficult procedurally lo condemn reserved
hind lor oilier pnrposcs-ruads, lur example—so ollicials lend In give greater attention lo
proposed public projects.

Qutcloor Recreation on Indian Lands

Native Americans have develuped life-styles, cultures, religious U-licls and customs aiouml
Inti, wildlile and other outdoor resources These resources continue lo provide sustenance,
cultural enrichuieul and economic development lor many tribes.

Native Americans own approximately DO million acres ol laud. Native American lauds are
regarded as privale lands, and decisions to develop public facilities rest exclusively with the
tribe or putblu llie opening ol reservation lands lor tourism and public access is relatively
recent However, these lands supliorl approximately 10.5 million recrealion days a year, includ-
ing 85 million days ol public use. Most ol Ibis recrealion activity is water-based. esliecially
fishing.

Kiservalioii lauds also provide critical wildlile habitat lor endangered Sliecies, such as llie
bald eagle, as well as conservation ol oilier plants and animals. Indian tribes are one ol llic
nation's largest employers of fish and wildlile biologists
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As llic |N|%£un in lic W, Snssucs on il fands Iur pblic recreation in-

ime Irom lic Gla Irdan I||n|rmn||y lesllied, Thie pﬂlc Mt

||ea/\erelrti an |ands are rol ubiic lauds. .. Recrealion on Incian lands is a privlege ac-
corckeal 0 icsjxcllul guests, nol a rigidl liet oorrasvmh Arericancilimiship"

lorVSS is a supply iictar lluil might influence huntling participation
nl least as much us wildlife abundance Il wildlile is available but hunting
is restricted. then there is no recreation provided Factors related to the
willingness ol private landowners lo permit hunting actess have been
sliulied by several researchers These studies repeatedly show that the pn

ol tiespuss About 62% ol the variance in posting rates in New Yuilt was
accounted lor by three variables: percentage of permanent residents
among property owners, educational level ol landowners, and property
value. These authors fell that a key factor involved with posting was prior
experience of property owners with recreanonists. Those who had negative
experiences with hunters were more likely to post their land, compared
lo landowners that hail nol had conflicts with hunters.

The posting ol land does not necessarily preclude hunting. Many pri-
vate lands are intensively hunted by landowners, relatives, neighbors and
friends. In fact, about 68 percent of the hunting effort in the United States
timing 1980 took place on private land. Ilunlers spent $36.7 million that
year for fees to hunt on private land.

En bnumiau

diopter3

The L iability C risis Threatens

O utdoor O pportunities

e recommend

« Recrealion providers (lioih public and privale entities) improve risk man
ngemcul practices through better (raining and sharing of information.

« federal and slate governments enact or improve recreational use statutes
lo provide greater protection lo governmental entities and privale providers
who allow the public lo use their land for recrealion.

What is the problem?

Throughout our history, self reliance has liven an American hallmark,
from lhe pilgrims of New England lo the pioneers of westward expansion
to lhe pilots of air and space, Americans always have been willing to
accept risk in Ihe hope of greater rewards. However, Ihe year of IU8G
marked a lime of fundamental debate over who is responsible when some-
one is injured—who pays when something goes wrong.

Day care centers, skating rinks anil benches are being closed because
liability insurance is either unavailable or loo expensive, from airlines lo
zoos, all segments of our society arc allcded. As we held public hearings
across lhe country, we heard lime and again about the liability crisis. In
IMS IWifi, liability insurance premiums for recreation providers skyrock
vied 2(11)1(111) peicent- sometimes more.

In response, some cilies cut back on recreation programs: Chicago re-
moved playground equipment, Wheeling, West Virginia, stopped renting
horses, Denver refused lo let kills sled in the parks. Private recrealion prov-
iders were also threatened—Seven Springs Mountain Resort in Champion.
Pennsylvania, raised llie price of ski lift tickets an average of 25 percent
last season lo compensate for a sixfold premium increase.
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What Is (ort liability?

Mack's law Dictionary delines u toil as a: "private .or civil wrong ui
injuiy, oilict Ilian breach (if conlrncl, (nr which the court will provide a
remedy in llie fnini of an aclinn for damages." Three elements of a tori
action .lie (1l existence of legal duly Irani defendant lo plaintiff; (2) breach
ol duly; and (8) damage as proximate result.

To illustrate, llie following case was settled out of cotnl and resulted
in the city of Chicago removing some of its parks' playground equipment.
A two year old child fell off an eleven-fool slide. The city of Chicago owes
that child a duly of reasonable cure to provide safe equipment and a safe
enviionmeiil in which to play (1st element). The child's attorney claimed
that this duly was violated hy pulling a playground on asphalt, instead of
a sollei sinlace (2nd element). The child was severely injured when he fell
and he was injured because lhe Cily had violated its duty of reasonable
cuic by pulling a playground on asphalt (3rd element).

There are many causes of the liability crisis

In the summer of 1972, neighborhood children were playing on a
swing sel in lhe backyard of Morris and Rosulyn Friedman. One of lhe chil-
dren- 9-year-old Sylvia Ashwal—was being pushed on a swing by play-
mates Deborah and lisa Rosenberg when she somehow broke her leg. Ros-
myn Friedman took Sylvia to the hospital and assumed that lhe matter
would be forgotten.

Itiil three years later lhe Friedmans were sued by Sylvia and her par-
ents when Sylvia's fractured leg slopped growing. Her parents also sued
Ilie Rosenberg children, Sears and Roebuck (which sold lhe swing) and
Turin Manufacturing Company (which made lhe swing). A jury awarded
Sylvia $2 5 million, bill only Itirco and Scars were held lo be negligent.

This suit shows a willingness of lhe American public to seek compen-
sation for accidents which used lo be viewed as part of life. Mul at the same
lime that people are more willing lo sue, they are also more willing lo par
licipate in high risk sporls. Recreational a'ctivitics with greater risk, such
as hang gliding, rock climbing, and whitewaler rafting, are increasing in
popularity. While there are more risks Dial people are willing lo "take",
lheie aie fewer risks iliat they are willing lo "accept."

Unprofitable investment practices by the insurance industiy during the
lale seventies and eaily eighties also helped contribute to lhe liability crisis
by causing an increase in the price of premiums. Another laclor is that
insurance (nmpauics and others are increasingly willing to settle cases out
of couil to save lime and money. This encourages frivolous lawsuits

What can be doug?

The general liability crisis is beyond lhe scope ol this ('lommission’s
mandate .Some reforms being considered by others addressing the prob
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lent include caps on damages, changes in joint and several liability, and
decreasing contingency fees. However, there are some specific actions
which could he taken by providers and governments lo minimize lhe
impact on recrealion opportunities.

f)teutons cases itic being presented in iiisniiuue companies who
wc leluctant to bring a case to cowl nl a high cost in the company.
These cases arc then sciilcilon;oicowl lo sane lime anil money, result-
ing in situations where innocent defendants lose unliied cases and they
lose llieir insurance couerage.
Kauiihiui: Mai on
Muslim hearing

What provider* can do: risk management

One positive outgrowth of lhe liability crisis is increased emphasis on
solely in Ihe outdoors. Advances have been made in safely procedures,
equipment, and guidelines—though room for improvement always exists.
Allhough rnosl recreation involves an element of risk, strict risk manage-
ment practices can lower lhe possibility of injury and lawsuit. In one of
our public hearings, the manager of two ski areas described risk manage-
ment this way:

Alol ol people doni want lo hear it. Bill we solueil it /llic liability
probleml eiglil yews ago. Me stoned a very, very strict policy of training
ol our personnel, our working people, our principal owners ofski areas.
A lol of lliis was with llie Fbiesl Sendee cooperation. Safel)' programs,
safely programs, safely programs.

Nick Uadami
Sun Francisco hearing

Self-insurance Is an option

Some recreation providers have either lieen unable to acquire insur
unce or lo alford il. Hennepin Marks, an independent special district pro
vidiug regional parks and trails for Suburban Hennepin County m Minne-
sota. decided lo self-insure after its liability insurance premiums moie than
doubled from 198-1 lo 198f>. To finance this program, Hennepin Marks set
aside $I7.>1)011 for claim settlements. This amount compares with a [I)8r>
premium for general liability of $99.01111

However, establishment of a self insurance pool is not enough, lien
ucpin l'aiks also hired a professional independent risk manager lo admin
isler Ihe sell insurance piogram, handle claims, coordinate and strengthen
Ihcii salcty program, conduct risk management training programs, and
scivc as a liaison lo insurance companies.

W hile sell insurance is not a solution lot everyone, il is a viable alter-
native for entities Hid can create a sufficient self insurance pool (either



alone or in cmijiu lion with oilier similarly situated groups) and lor cnlilies
win>will aggressively pursue techniques lo lower llieir exposure lo liability.

Belter Information is needed

Tliete is little hard il.ita on llie iiiuuticr of lawsuits, ani'uml of dam

factois Without iiifmmalioii, providers ami insurers of recreation make
poor decisions.

Kirk Hauer, executive director of the National Handicapped Sports and
Recreation Association, told us about a slate-owned ski area in New Ilaiup-
shirc where new devices have liccn used that allow paraplegics and quad
raplegics lo "sit ski." However, sit skiing has been banned because in-
surance companies will not cover sit skiers. Hut Daur provided results of
one study which showed that disabled skiers are 50 percent less likely tc
suffer injury Ilian nondisabled skiers. Inestimably, if lhe insurance com-
pany had the proper information, il would cover sit skiers.

A recreational law institute could be created lo provide a clearing-
house fur information oil risk management and defense of liability claims.
A nonprofit institute could be housed at a university and could be self-
supporting liy charging for Ihe information that it disseminates.

What slate* can do: recreation rue statutes

A recreational use statute provides protection lo someone—a privale
individual, organization, or government—who allows people to use his or
her land for recreation without charge. This is done hy shifting the standard
of care Irom mere negligence lo gross negligence. Mere negligence is de-
fined as failure lo use such care as a reasonably prudent and careful
person would use under similar circumstances. Gross negligence, on the
other hand, goes beyond mere carelessness; il is outrageous behavior
whir'll demonstrates an utter disregard fm the physical well being of others.

The justification for altering lire standard of care is that (lie recreation
provider is making liis or licr land available for lilllc benefit lo himself;
and since tin* minimus contains natural hazards, llie person receiving the
greatest benefit should accept the greatest amount of responsibility

lu addition, il is impossible to proleel people from all natural hazards
ui the miniums. A national forest is not Disneyland. The dangers are real.
While the government should make the experience as sale as possible, vis
ilms must accept responsibility for Ilieir own safely

Approximately '17 stales have recreational use statutes which provide
piulei lion !'m piivnle .Lmdmyviiers when the public uses llieir laud fm reeie
alimi l.case agieemeiils between the Iniiduwnt'is ami a public agent v may
also help In relieve private laiuliivviieis til expiisiue to liability. Some stales
also have ieeiealion.il use statutes which police! public enlilies Dial pro
vitle lecrealimi
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We iccnmmcud that stales enact recreational use statutes lo protect
volunteers as well, by making litem liable only fm gross negligence and
mil mere negligence. Volunteers involved m activities where injuries arc
likely lo happen should he required lo know first aid techniques.

Another tort reform recommend.ilimi is recreational responsibility stat
Hies These are similar to recreational use statutes, hut they list the respon-
sibilities of hnlli lhe recreation providei and lhe recreation riser. Hu exam
pie. Colorado has a skier responsibility statute, which defines the responsi-
bilities of ihe ski resort and Ihe skier. Il the ski resort has fulfilled its
responsibilities, Urn there is a presumption that Ihe resort was not negli-
gent. Many user groups support this type of legislation in an elforl to create
mote opportunities to enjoy the particular sport

What the federal government can do

We recommend that Congress amend the Federal 'lbrl Claims Act lo
include a recreational use shuttle that would alter the standard of care lor
lhe federal government lo gross negligence. We also recommend that en-
trance and user fees not constitute consideration, lu lhe typical recreational
use statute, the requirement of no consideration is inserted to prevent a
for profit operation from enjoying greater protection. However, llie federal
government does not make a profit on user fees and should nol fie held
to the higher standard.

This amendment will not alter Ihe federal government's responsibility
in many stales. Under lhe FTCA, the federal government is treated as an
individual in Ilie stale where lhe accident occurred. Many courts have
found that if llic stale lias a recreational use statute protecting the privale
landowner, lhe federal government is protected under dial statute.

How will the crisis be resolved?

As recreational law attorney Jim Kozlowski says, “There is no silver
bullet which will bring Ihe crisis lo an end." The problem has many causes
and will require lhe exploration of many ii‘iuedies. Risk management, loti
refoim, and insurance reform are just a lew.

Reciealiuii providers should also Inuk to ullicis nlfcclcd outside Ihe
rccicutitm field Only through a comprehensive approach will a long term
solution he luimtl.

Kaneas Recreationl Use Statute

Kansas anil Virginia, among ailier states, have iinpli‘tiieiili-il iii fi .itii.iial use statutes Ilie
Kansas Statute set lion 75 fillM(it) ren>és follows:

shall nut Ire liable lur damages resulting hum ... (n) any ilaim lur injuries resulting Irnm
the use nl any public properly intended nr (lerinilliil to Ih- used as a park, playground nr

213



upcit ana lur itrertfalimial *.inposes. unless llie governmental entity or an employee tlicreol
is gmily nl gross and wanton negligence proximalely causing such injury**

Iliis law wes applied in llie case ol Zee u Cm aZHit Sa |, 7V I'2d 189 (Kan 1989
llie plaintiffs. Frank and Mary Lee, sued llic Cily ol toil Scull oiler their son, Frank lore, Jr..
died ol inpiries received when llieir son's motorryilc shutk sleel cables strung between Irees
in tiunii 1ork

Ilie cables liail been in place lor seven years lo keep vehicles il ol the goll course. At
Ine lime ol Ihe accident there wes no sign waming ol the cables and there wes no history
ol any prior accidents caused by Die cables. Ihe lower court and the fansas Supreme Court
both agreed dial the City's conduct did nol ronslitiile gross negligence and therefore Ihe Cily
was mil held resjxmsible lor Ihe accident.

I iability issues are causing recreation opportunities lo Ire lost or diminished
« Strengthen die lans which limit die liability ol recreational land owners, admin-
istrators and providers

« establish a public relations program lo recognize privale and corpoiale ellurts which
allow public use ol privale property

 1bss legislation and luiiJmg lor recreational use easerments.

Cni.onux) OnrixKiK IftmLAnoN
HtMiiiw i.s and Issues

Chapter 4

We Can Keep O ur Communities
A ttractive Places to Live, W ork
and Play, and M ainiain

O pen Space

We recommend

« Communities largel key parts of llieir local heritage, including open space
and natural, cultural, scenic and wildlife resources, and Iniild prairie fires
of aelion lo encourage Hint growth occur in appropriate areas and away
from sensitive resources.

¢ All governments and lhe private sector make imaginative use of a wide
range of growth-shaping tools lu identify uul protect prime assets in growth
planning processes, which also define areas tnosl appropriate for more in-
tensive development

« Slates help lead Ihe way by establishing registries uf outdoor resources
with statewide significance, such as rivers, wildlile areas, historic sites,
umiliie ecological areas, coastal lands, and scenic countrysides; and assist
localities to develop and implement growth shaping plans and policies.

» lhe federal government coordinate its public investment decisions with
stale recreation priorities an | local growth plans lo avoid tnufliel.s and
encourage private public partnerships in protecting key areas

Tire choice Inours

We each have Ihe choice ol whether we waul our cuiumirnilics as lliey
grow to her nine a |iinilile of unsighlly development and noisy concrete des-
erts, or whether we will preserve lIresh, gieen pockets anil corridois ol
living open space lli.it cleanse our air and waleis and relresh our popula
lions. We have lhe responsibility and lhe capacity to choose, lor ourselves,
mil neighbors, and lor future generations.

(ifowth is a reality and can be a positive lon e in our nation. As new
areas are constructed, we must look for w; . to product: lire parks and
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hinds, historical artifacts, ami wildlile. or adeeitisim} local euenls, lodg-

ing oral ourfitting and guiding sendees
Ihnwr nr nif. Commission oh

Idahoans Ouidooks
June 198G

Lighlcen slates explicitly call for programs lo improve public under-
slandiog of nod behavior in Ilic outdoors. Ten slates call for better environ-
mental and ouldoor education programs in elementary or secondary
schools, the remainder emphasize efforts to reach lhe general public in
parks ami other resource areas. Five stales outline programs that involve
both school and pork locations, like New Mexico's approach lo the national
“I'rojecl Wild" program for fish and wildlife areas and "Project Respect”
for privale lands.

New Hampshire, ldaho and others relate Ihe lack of an ouldoor ethic
to specific problems such as littering, vandalism and conflicts between mo-
torized and nonmotorized trail users. Some programs call for actions by
private user groups, equipment managers and dealers as part ol an overall
strategy lo educate lhe public.

Liability concerns

Issue:

" Liability issue', me musing recreation opportunities lo be lost or dimin-
ished

(fplions:

0 Strengthen the laws whir li Hunt the liability ot lecreatianal land owners,
administrators and provideis.

a Establish a public relations program to recognize private anil corporate
elfoits which allow public use ol private properly

o pass legislation and funding lor recreational use easements
Coiokaiio OurnooR Kecki-aiion
Resources and Issues
1twli
l egal Liability and Insurance:
1 Develop anil implement comprehensive lish management plans
Public, private and independent providers.
2 Establish a recreation insurance marketing program Ohio Depart-
ment of Insurant e

h

.i Support legislation to enable recrealion prowlers lo establish insur
am e pools, print authorities or otherjoint risk management systems. /Ohio
General Assembly, Ohio Department ol Insurance, public, private and rude
pendent park and recrealion providersl.

OuiMkik ItnnrAlioN nr Ohio

A ltcporl lo the Governor from

ihe Commission on Ohioans Outdoors
March 1tifi

Almost half lhe slates cxpiessed concerns about liability problems that
limit recrealion opportunities:

o fears about lawsuits reducing lhe availability of private lands for recrea-
tion (e g, farmlands for hunting).

o unavailability or high cost nf liability insurance causing closure of key
private facilities or service concessions (horseback stables, river outfitters).

o liability fears closing areas and reducing programs aimed at providing
otherwise desirable high-risk recrealion opportunities (rock-climbing, wil-
derness backpacking, sailing, kayaking and other water sports).

Recreation workforce

Park anil recreation rnninicnwuc has grown beyond tlie need lor
Ilist a "mop and bucket"janitor Maintenance, in general, has become
a complex, year round operation dependent on efficient and knowledge
able management practices. . . .

As in all other industries in both the public and private sectors, mil
will resource managers are faced with new problems and new dial
tenges Answers to these modern dilemmas are lo be found in new tecli
niques anil technologies as well as creative and professional applied
lion ol tune tested management practices Regardless of the approach,
training personnel to keep u/i with lhe limes is essential. There must
be commitments at all levels of government to maintaining stall levels
in our pwk and lecieation departments.

Dnauaki: Itriimr m Tut: Pkesiihnis
Commission on Americans OinnooRs
September

The Tennessee General Assembly should establish a Volunteer Ait,
as proposed by the interagency Volunteer Committee, to facilitate llie
use ol private citizens in all phases of government

lie need lo better recognize ow volunteers and the (piality and an
p.riiance of their work by offering them better institutional support from

w
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N o trespassing — protecting private property in Alaska

~ Several members of a hunt-
ing pa_n%/ stray onto private
land” without réalizing it. The
land is unmarked, and each of
the hunters assumes they are
still on public land. At the_ end
of the day, the hunters build a
fire and camp_ove_rmght. Is
this a trespass situation’

A contractor needs to clear
some land for construction of
a small structure on public
land. Rather than keeplng to
the easement with the bull-,
dozer he needs to do the work,
he decides to take a shortcut
across some privately owned
land. What harm can there be
incrossing just once?-

In another area of the
state, several men make their
way furtively onto unmarked
land they cléarly know is Frl-
vately owned. They vandalize
the area by diggirig up some
old gravesites, 'In “search of
native artifacts they can sell.
They find nothing "of value,
and do irreparable damage to
the site. _

Everyone would certainly
recognize the latter incident
as a serious case of trespass
and few would argue the need

about by the complex and joining land. The recom-  the impossibility of marking.; that introduces materials on
time-consuming_eprocess  of mendations identify specific ,the boundaries of the vast land> ~ the history of the various land
land transfer initiated by the  ways to offer public education  tracts j, privately held N acts impacting Alaska and

Statehood Act and the Alaska inténded to prevent unauthor- owner-
Native Claims Settlement Act. ized use of public and private educa-
The need for public education *¥ land. For example, state and .. .o teaches
on the Issue was also dJs-w federal agencies are now pro-; ##Is theV largest private lanc,’ management prin-

protection from
these recommenda-

_ _ trespass in Alaska. documents. Private and public  contiguous, would well exceedj] ytions are good  ideas.  They
for prosecution, But there is In January of 19% the  landowners are jointly estab-  the size of Rhode Island. > focus on public education of
also the potential for serious ~ AlaLta Land Use Council  lishing priorities for prepara- Other cooperative ef ~ j/the Issue, a much more rea-
harm in the first two cases began work to address tion or user information maps.  brought about by the recom-$j sonable ap?[roach_ to the prob-
cited. In the first, there is the unauthorized use and trespass ’ ey.are also |dent|g(]|ng and _.men a}tlo S Include coordIBa? lem than attempting to prose-
potential for a forest fire, as on.both public and private ocusing  attention areas ,& tlon of information for pubUt”p cute every person who Inad-
well as some likelihood for ad- land. A working groupwas e s - v % subject to high use and tres-education; public service an-£V," vertantly crosses private land,
verse impact to the subsist- tablished with representation \A  pass. OV nouncements; visitor center&E As ‘a final suggestion,
ence resources of the region. fram the state of Alaskai the ' ¢* displays that lllustrate landAlaska statutes need to be
In the second, there is a possi- federal governmentandarep- V&' The state’s Department of  status through maps and pub-ftP rewritten to better protect
blllgl of serious damage to the,  resentatlve of the Alaska’Fed-"" t./ Natural Resources, Incooper- lications; and development landowners under both autho-
land by heavy equipment. A eratlonof Natives. > a < ,;""\aUon*with BristolJ3ay “N\ative ~ formal agreements isuch...”> ' ~zed and unauthorized use
bulldozer crossing the tundra The. result dHthfe’ worldng”” Corporation;,is develotjiiig-to *';*LaiKi Bank agreem_en_t5||’_\Sfc-§%tuatlons. *AFN, Wit input
only one time can cause se-.  group's efforts;was a formalD S* Easement Atlas, fortM.Bris-Sffcj land exchangesjisjvehicU  *Trom private property Owners,
vere surface degredation. In Set of .Trespass Abatement™  tol Bay r"gjon.; This Join”“mop”“report suspected trespass | #has drafted proposed leg-
both of the first two cases, re-  Recommendations,.that wasptag- \ program; :-will.notJoniy”.dents. $ islatlon for Introduction In the

peating the trespass violations ¢! Unanimously~adopted by.the = provide accurate Jand ,ownerssS~In addition to actions' —“mmlegislature. It laa first step to
over a period, of time may €1 ALUG inOctober of 1985.; <<e:£/ ship Infoirmatlop, but will also®ready being Implemented, the#!, protecting private property in

have a much more adverse The Trespess Abatement.4/Vij.show the (location'of hil vaud™¥fiforking group’s = recon”**Cterests. e

impact on the land, and on Recommendations took a public easements and right of ~ mendations ™ included estab--1

subsistence activity in the “good  neighbor” agf_)roach , ...Wamnthe region.- ,»(lishing a central de dp03|to ryJanie Leask, an Alaska

area. which encolirages public and . These and other efforts td ~ for land use policies and DNR ,).. native, is president of the
My last column'focused«d\/,  private landowners to cooper- identify privately held lunds  easement . 'information; ~  Alaska Federation ofNatives.

trespass  problem”™’ broughtbhg  ate to prevent trespass on ad- adjoining public’ areas are  school educational prograr



P.eu e« k- Wil Kr.iMhe  \*iimciv, wn. & i 5, V. Si.

(907) 506 2090

"Jis5. IS .ok i 5,1

STEPHEN F.SORENSEN

4 ANDERSON

ONE SEALASKA PLAZA. SUITE 301

A PROFESSIONAL CORPORATION

SERVICI

"CVire '™ 4 \ - *

e Mo« !

atassapecenaton
Cp natives, Inc.

LAUJRENCE H. KIMBALL, JR.
LAND MfINRGeR

e 2 iffi; ‘d>>.v-

411 \). 4th Avenue
Archorace. Alaska 99501 t  (7) 2743611
-i-y"F.sy
Paul Cossman

-dllormy at cjCatu

LAW OFFICES -
Bernard P. Kelly a Associates 310K StreetASUIte boo

A PROFESSIONAL CORPORATION 07 276 t<3]_8§3 01

JUNEAU. ALASKA aoBa



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

A SO /oP

Introduced: 1/23/85
Referred: Judiciary and

Finance
IN THE HOUSE BY DUNCAN
HOUSE BILL NO. 97
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to government liability for damage
or injury resulting from hazardous recreational

activities."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 09.50.250 is”amende”™~to read:

Sec. 09.50.250. ACTIONABLE CLAIMS AGAINST THE STATE. A person
or corporation having a contract, quasi-contract, or tort clainm
against the state may bring an action against the state in the super-
ior court. A person who may present the claim under AS 44.77 may not
bring an action under this section except as set out in AS 44.77.-
040(c). However, an [NO] action may not be brought under this section
if the clainm

(1) is an action for tort, and is based wupon an act or
omission of an employee of the state, exercising due care, in the
execution of a statute or regulation, whether or not the statute or
regulation is valid; or is an action for tort, and based wupon the
exercise or performance or the failure to exercise or perform a dis-
cretionary function or duty on the part of a state agency or an
employee of the state, whether or not the discretion involved is
abused;

(2) is for damages caused by the imposition or establish-
ment of a quarantine by the state;

(3) arises out of assault, battery, false imprisonment,

false arrest, malicious prosecution, abuse of process, libel, slander,
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misrepresentation, deceit, or interference with contract rights”

(4) 1is an action for property damage or personal injury
arising out of the person®s participation in a hazardous recreational
activity conducted on property owned or leased by the~tate”

Sec. 2. AS 09.50.250 is amended by adding new subsections -to-read:
_Qj) The provisions of (a)(4) of this section "do_riot ™ limit lia-
bility~fhat would otherwise exist for,!

(1) the failure of the state or an employee of the state to
guard or warn of a dangerous condition or of another hazardous recre-
ational activity known to tlie sta“e or the employee that is not rea-
sonably assumed by the participant as inherently a part of the hazar-
dous recreational activity from which the damage or injury arose;

(2) damage or injury suffered in a case in which permission
to participate in the hazardous recreational activity was granted for
a specific fee;

(3) injury suffered to the extent proximately caused by the
negligent failure of the state or an employee of the state to properly
construct or maintain in good repair a structure”recreational equip-
ment or machinery, or substantial work of improvement used in the
hazardous recreational activity from which the damage or injury arose;

(4) damage or injury suffered in a case in which the state
or an employee of the state recklessly or with gross negligence
promoted the participation in a hazardous recreational activity; for
purposes of this paragraph, promotional literature or a public
announcement or advertisement that merely describes the available
facilities and services on the property does not in itself constitute
a reckless or grossly negligent promotion; or

(5) an act of gross negligence by the state or an employee

of the state that is the proximate cause of the damage or injury.



(c) Nothing in () of this section”creates™a™ duty of care or

lbasis of liability for personal injury or for damage to personal
L property.

(d) Nothing in this section limits the liability of an 1indepen-
dent concessionaire, or any person or organization other than the
state, whether or not the person or organization has a contractual
relationship with the state to use the property owned or leased by the
state, for injury or damage suffered as a result of a hazardous recre-
ational activity operated by the concessionaire, person or organiza-
tion on property owned or leased by the state.

(e) In this section,

(€D) "hazardous recreational activity" means a recreational
activity that creates a substantial risk of injury to a participant,
and includes activities such as

(A) water contact activities, except diving, 1in places
where or at a time when lifeguards are not provided and reason-
able warning has been given or the injured party should reason-
ably have known that there wa- no lifeguard provided at the time;

(B) diving into "Ucer from other than a diving board
or diving platform, or at a place or from a structure where

diving is prohibited and reasonable warning has been given;

(C) animal riding, including equestrian competition,
archery, bicycle racing or jumping, boating, cross-country and
downhill skiing, hang gliding, kayaking, motorized vehicle
racing, off-road motorcycling, off-road four-wheel driving,
orienteering, pistol and rifle shooting, rock climbing,("rocke-

teering, rodeo, spelunking, sky diving, sport parachuting, sports
in which it is reasonably foreseeable that there will be rough

bodily contact with one or more participants, surfing,

-3- HB 97
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trampolining, tree climbing, tree rope swinging”) water skiing,
white water rafting, and wind surfing;

(2) "participation in a hazardous recreational activity"”
includes assisting another to participate in the activity and being
present at the site of the activity as a spectator who

(A) knew or reasonably should have known that the
activity created a substantial risk of injury to the spectator;
and

(B) was voluntarily in the place of risk or, having
the ability to do so, failed to leave;

(3) "specific fee" does not include a fee or ~consideration
charged for a general purpose such as a general park admission charge,
a vehicle entry or parking fee, or an administrative or group use
application or permit fee, as distinguished from a fee charged speci-
fically for participation in the hazardous recreational activity fronm
which the damage or injury arose.

* Sec. 3. AS 09.65.070(d) 1is amended to read:
(d) An [NO] action for damages may not be brought against a
municipality or any of its agents, officers or employees if the claim

(1) is based on a failure of the municipality, or its
agents, officers, or employees, when the municipality is neither owner
nor lessee of the property involved,

(A) to inspect property for a violation of any sta-
tute, regulation or ordinance, or a hazard to health or safety;

(B) to discover a violation of any statute, regula-
tion, or ordinance, or a hazard to health or safety if an inspec-
tion of property is made; or

(C) to abate a violation of any statute, regulation or

ordinance, or a hazard to health or safety discovered on property
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inspected;

) is based upon the exercise or performance or the fail-
ure to exercise or perform a discretionary function or duty by a
municipality or its agents, officers, or employees, whether or not the
discretion involved is abused;

3) is based upon the grant, issuance, refusal, suspension,
delay or denial of a license, permit, appeal, approval, exception,
variance, or other entitlement, or a rezoning;

4 is based on the exercise or performance during the
course of gratuitous extension of municipal services on an extraterri-
torial basis; [OR]

(5) is based upon the exercise or performance of a duty or
function upon the request of, or by the terms of an agreement or
contract with, the state to meet emergency public safety requirements”
or

(6) is an action for property damage or personal injury
arising out of the person®"s participation in a hazardous recreational
activity conducted on property owned or leased by the municipality.
Sec. 4. 09.65.070(e) 1is repealed and reenacted to read:

(e) In this section

1) "hazardous recreational activity"” means hazardous
recreational activity as defined in AS 09.50.250(e)(1);

(2) "municipality"” means a home rule borough or ©city, a
general law borough or city of any class, or a wunified municipality
under AS 29.68; the term includes a public corporation established by
a municipality;

3) "participation in a hazardous recreational activity"”
means participation as defined in AS 09.50.250(e)(2);

(4) "specific fee" means specific fee as defined in
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least 25 people reside as a social unit.
Sec. 5. AS 09.65.070 1is amended by addi“"fg"new~""bse”tions to read:

(f) The provisions of (d)(6) of this section do not limit lia-
bility that would otherwise exist for

(1) the failure of a municipality or an agent, officer or
employes of a municipality to guard or warn of a dangerous condition
or of another hazardous recreational activity known to the municipal-
ity or to the agent, officer, or employee of the municipality that 1is
not reasonably assumed by the participant as inherently a part of the
hazardous recreational activity from which the damage or injury arose;

(2) damage or injury suffered in a case in which permission
to participate in the hazardous recreational activity was granted for
a specific fee;

(3) injury suffered to the extent proximately caused by the
negligent failure of a municipality or an agent, officer, or employee
of a municipality to properly construct or maintain in good repair a
structure, recreational equipment or machinery, or substantial work of
improvement used in the hazardous recreational activity from which the
damage or injury arose;

(4) damage or injury suffered in a case in which a munici-
pality or an agent, officer, or employee of a municipality recklessly
or with gross negligence promoted the participation in a hazardous
recreational activity; for purposes of this paragraph, promotional
literature or a public announcement or advertisement that merely
describes the available facilities and services on the pioperty does
not in itself constitute a reckless or grossly negligent promotion; or

(5) an act of gross negligence by a municipality or an

HB 97 6-
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agent, officer, or employee of a municipality that is the proximate
cause of the damage or injury.

(g) Nothing in (b) of this section creates a duty of care or
basis of liability for personal injury or for damage to personal
property.

(h) Nothing in this section limits the liability of an indepen-
dent concessionaire, or any person or organization other than a muni-
cipality, whether or not the person or organization has a contractual
relationship with the municipality to use he property owned or leased
by the municipality, for injury or damage suffered as a result of a
hazardous recreational activity operated by the concessionaire,
person, or organization on property owned or leased by the municipal-

ity.

o7. HB 97
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the state"s liability for those hazardous activities outside 1its direct super—
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FISCAL NOTE
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ANALYSIS (Cont'd.)

As recreational uses of state property increase,this bill would protect the
state from an increasing exposure to claims arising from hazardous recreational
activities of individuals and private organizations that are, for the most
part, outside of the state's direct control. Consequently, the bill would
tend to limit the growing cost of such claims. Litigation costs will probably
not decrease because of the very nature of tort claims.
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February 8, 1985

TO: Representative Mike Miller, Chairman
House Judiciary Committee

FROM: Representat”v”~~m Duncan
RE: =B 97 | m
\ /

HB 97 concerning Government Liability for Hazardous Recrea-—
tional Activities has been referred to your committee.

This bill is intended to lirit the liability of govern—
mental entities in situations where individuals are injured
on public property.

Please schedule this bill for a hearing as soon as possible
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ANALYSIS (Cont"d.)

As recreational uses of state property increase,this bill would protect the
state from an increasing exposure to claims aiising from hazardous recreational
activities of individuals and private organizations that are, for the most
part, outside of the state"s direct control. Consequently, the bill would

tend to limit the growing cost of such claims. Litigation costs will probably
not decrease because of the very nature of tort claims.
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PO Box 2664-DT
Anchorage. Alaska 99510

December 21, 1984

The Honorable Jim Duncan
P.0O. Box 690
Juneau, AK 99802

Dear Representative Duncan:

Several months ago, we spoke concerning a possibility of seeking
legislation for "public liability". Alaska 1is currently one of
seven state®"s 1in the United States that does not have such
legislation on the books. As a recreation professional in Alaska,
I believe it would be very worthwhile to seek approval of such
legislation. The public liability would aid in balancing out the
responsibility for recreational activities between the participant
or user of a facility vs. the governmental body offering that
service.

Please review the California bill (attached),, who many believe to
be the nation®s model 1in this area.

IfT I or Alaska Recreation and Park Association can be of
assistance please advise. I would be willing to help in any way |
can.

Continued Best Wishes.

Parks & Recreation Department

cc: Alaska Recreation and Park Association Board

JRH/Zdrb

'iPaiki. foi LPcofiU



Recreational Use Immunity Protection
for Public Entities

Donn L. Black. Pairicia Farrell, Donald A. Mclsaac

ABSTRACT: Recent efforts by California park and recreation professionals have re-
sulted in aunique recreational use immunity bill. It was enacted in 1983 by the California
legislature and took effect as of January |. 1984. Recreational immunity use is granted
to public entities, but with some important limitations. The focut of the bill is on "haz-
ardous recreational activities". The bill, known as AB 555, adds a section to California
Tort Claims Act which governs public entity immunity and liability. A sound, reasonable
balance appears to have been struck between personal responsibility in rccrcatiunal pursuits
and reasonable protection for the park user.

KEY WORDS: Liability, immunity, hazardous recreational activity, public entity,
negligence, rca.,jnahle responsibility.

THE AUTHORS: Donn L. Black is legal counsel for the East Bay Regional Park
District from the lirm of Wcndel. Lawlor. Rosen and Black. He graduated from (he NYU
School of Law.

Pairicia Fancll is an associate professor at The Pennsylvania State University where she
has served as department head for seven years. Her doctorate was from Penn State.

Donald A. Mclssac is an associate with Wcndel, Lawlor, Rosen ar.d Black He graduated
from the University of California at Berkley. Boalt Hall.

On Easter Sunday in 1977, in the town of Gridley, California, Vernon
Nelscn was on his motorcycle, heading home from the drugstore. As he
entered a service road alongside the town park, a sign warned "NOT A
THROUGH STREET"” . Farther along, the road was chained off. A sign
hanging from the chain warned, "STOP". But Vernon didn’t stop; he plowed
through the chain barrier and was seriously injured. In the lawsuit that fol-
lowed, California public entities came to the end of an era in which they had

enjoyed "recreational use immunity” .

The Public Interest in Recreational Use Immunity Protection for Public

E ntities

This uncertainty about recreation use immunity protection, or the lack
of such protection, is an increasingly serious problem for park and recreation
agencies throughout most of the country. Park providers' exposure to liability
and lawsuits by recreational users is clearly growing. Increasing numbers of

recreational enthusiasts arc using the nation's parks each year. Many of them
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are participating in a host of new, high-risk recreational activities.- In rural
and mountain areas snowmobiles, off-road vehicles, and white water rafters
arc being used with increased frequency. Technology and human innovation
is constantly producing new high-risk forms of recreational techniques in such
increasingly popular sports as windsurfing, skydiving, and hang gliding. Rec-
reational providers in urban settings are also experiencing an increase in risky
sports and as a result, a greater potential for lawsuits.

The nation’s parks and beaches might be just as safe as they ever were,
but that is little consolation; these high risk activities put recreational users
in greater danger of injur}". If injured for any reason, these same recreational
users are also more likely to sue as numerous articles and statistics in our
increasingly litigious society have demonstrated. All of these factors - a
growing number of recreational users, the advent of higher risk recreational
activities, 3nd the trend towards the counroom - put park districts and other
public entities in ever greater danger of expensive lawsuits.

The nation's parks and beaches might be just as safe as they ever were,
but that is little consolation; these high risk activities put recreational users
in greater danger of injury. If injured for any reason, these same recreational
users are also more likely to sue as numerous articles and statistics in our
increasingly litigious society have demonstrated. All of these factors—a grow-
ing number of recreational users, the advent of higher risk recreational ac-
tivities, and the trend towards the courtroom—put park districts and other
public entities in ever greater danger of expensive lawsuits.

At the same time that governmental agencies are encountering mounting
litigation expense, many are also experiencing budget cutbacks. If dwindling
revenues are being spent in defending personal injury suits and on costly
liability insurance premiums, even less money is available to provide the
recreational facilities sought after by the public, and to repair and maintain
existing facilities. Government agencies today must be increasingly cautious
in yielding to recreational demands. They may find themselves compelled to
prohibit or restrict riskier forms of recreation, and may also find themselves
allocating larger portions of their budgets for litigation reserves and insurance
expense. Thus the litigation spiral tends to deflect park agencies away from
offering services to the public and pulls them toward providing insurance
protection.

Although court and legal commentators have assumed otherwise, rec-
reational use immunity would encourage public entities to provide greater
recreational opportunities to the public. Park and recreation agencies would
be encouraged to accommodate the public’s growing interest in more active
and innovative recreational pursuits. They would also be secure in the principle
that participants must assume greater personal responsibility for their own
conduct and safety. The same immunity would also encourage park providers
to commit more of their funds to recreational programs and facilities, both
traditional and innovative, in the knowledge that marginal or specious lawsuits
could be terminated in pre-trial proceedings so that fewer resources would be
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diverted to litigation. When recreational rise immunity for public entities is
properly balanced between personal responsibility in recreational pursuits,
and reasonable protection for the park user, the public interest is advanced.
Indeed, that balancing is the core public issue in (his whole liability debate.

In Nelsen v. City of Gridley', the court held that governmental entities
a"' not covered by California Civil Code Section 846. That statute dating
f..' : 1963, gives “property owners" immunity from liability to injured rec-
reational users of their property, under most circumstances. Forty-two other
states have similar recreational use immunity laws. (Alaska. Arizona, Indiana.
Missouri, North Carolina, Rhode Island, and Utah are the seven exceptions.)
Like recreational use immunity statutes in most other states. California’s C.C.
846 does not specifically say whether its protection extends to public as well
as private landowners. (Only four of the statutes— Alabama. Ohio, Wash-
ington and Wisconsin—are expressly applicable to public entities: only lowa’s
statute expressly excludes public entities).

The Courts: Application of Recreational Use Immunity Statutes to Gov-
ernment Agencies

Many court decisions and legal commentators have stated that recrea-
tional use immunity statutes have no application to public entities. Their
rationale is typically that these statutes were enacted to encourage owners of
private property to open their lands to public recreation; public agencies need
no such encouragement, since their lands are already open to the public. This
was one of the arguments the appellate court adopted in Nelsen v. City of
Gridley.

The decisions of state courts opinions on the subject are about evenly
divided. Florida, Illlinois, and Oregon appellate courts have held or strongly
suggested that parks or public entities cannot rely on recreational use im-
munity. Courts in New Hampshire, Georgia, and New Jersey have reached
the opposite conclusion. In California, the Nelsen court disagreed with other
California appellate courts that found protection for public entities under C.C.
846. But in the vast majority of jurisdictions the issue has not reached an
appellate court, so that public entities remain blissfully uncertain as to whether
they are protected by their state’s recreational use immunity statute.

AB 555: California's New Approach.

Public park and recreation providers without specific recreational use
immunity protection must be prepared to present their needs to their state
legislatures. This was the approach recently taken by the East Bay Regional
Park District (headquartered in Oakland, California) and other California local
governments in the wake of Nelsen v. City of Gridley. The East Bay Regional
Park District is an example of a public agency that has important needs when
it comes to recreational use unmunity. The district operates 44 regional parks
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and 550 miles ol' trails on 58.000 acres of land in two California counties
loeated in the San Francisco Bay Area. Its developed facilities and its un-
developed open spaces are used for a diverse spectrum of recreational ac-
tivities. The district needs its own helicopters to conduct the search and rescue
operations that are often necessary over its far-ranging parklands.

The East Bay Regional Park District was the first to propose amew
statutory approach. It was an amendment to California's Tort Claims Act and
came to be known as Assembly Bill 555 (“ AB 555”). The bill became law
on January 1, 1984, as Section 831.7 of the California Government Code.
This statute is currently tlie only statute in the United States addressed solely
to recreational use immunity coverage for public entities. AB 555 has many
of the provisions found in other recreational use immunity statutes and also
contains many other terms which improve and clarify the scope of the limited
immunity. At the same time, AB 555 provides important protections for the
park user. AB 555 represents a balancing of protections for public entities
and recreational users which could serve as a model for examination by other
states.

The Focus on “ Hazardous Recreational Activities”

AB 555 is different from other recreational use immunity statutes in that
it expressly addresses the problem of "hazardous recreational activities".
Many recreational use immunity statutes apply simply to "recreational ac-
tivities" in general. The intent of the authors in limiting AB 555 to "hazardous
recreational activities” was to balance the public entities' need for reasonable
protection from specious litigation against the recreational user's reasonable
expectations of safety. AB 555 represents a judgment that the enthusiast who
goes hicycle racing, tree climbing, trampolining, or plays football should be
prepared to assume the risks that are inherent in high risk activities, and that
park providers cannot be expected to make those activities risk-free. But AB
555 admits that the casual picnicker and the butterfly collector should be able
to expect that they will not encounter any unusual risks—unless of course
they go picnicking on the soccer field, or butterfly collecting on the archery
range!

The "hazardous recreational activities" listed as examples in AB 555
include a wide variety oforganized and individual sports and activities oriented
to both rural and urban settings. They include: animal riding, archery, firearm
shooting, bicycle racing, skiing, hang gliding, vehicle racing and off-road
driving, rock climbing, rodeo, skydiving, body contact sports, trampolining,
tree climbing, surfing and white water rafting. Water contact activities are
given special attention. Diving from any object other than a diving board or
platform is a "hazardous recreational activity”. Diving where signs have
been posted or other warnings have been given prohibiting diving is also
hazardous. Swimming and other water contact activities are expressly defi-



ncdas hazardous if conducted at a time or place where no lifeguard is present
and the swimmer should have known that there was nc lifeguard.

Some states such as Kentucky. New Hampshire and Virginia, have only
a finite list of activities which are protected by recreational use immunity.
The list of activities included as examples of "hazardous recreational activi-
ties" in AB 555 is not exclusive. The bill specifically extends its list to any
recreational activity “which creates a substantial (as distinguished from a
minor, trivial, or insignificant) risk of injury . . . ." This definition gives the
courts the flexibility to apply the statute in all appropriate situations.

What is a recreational activity which creates a "substantial risk of in-
jury"? While substantial risk of injury formula is open-ended, it is also a
formula California courts are familiar with. In drafting its proposal for AB
555, the East Bay Regional Park District drew this “ substantial risk of injury"
formula from another part of the Tort Claims Act (Section 830), which deals
with dangerous conditions of public property. The concept is to allow the
judge orjury lo consider whether the participant should have anticipated some
risk of injury. 1l does not mean the court must find that the injury itself was
foreseeable and probable. Rather, the focus is on whether a risk of injury
was foreseeable. It is possible that courts or juries could be guided in this
inquiry by injury statistics, or by the testimony of experts in a given recrea-
tional field. The basi: standard is likely to be common sense.

It is also reasonably clear that AB 555 is intended by the legis.. ma 0
apply in the developed, supervised urban playground or park, as w>
the isolated beach, or on undeveloped, open space grasslands. Some
activities listed in AB 555, such as trampolining or body contact spon
far more likely to take place at the neighborhood playground or gym, . .n
on an undeveloped hillside.

The differentiation between urban and rural recreational activities has an
interesting history. In some states, the courts have taken it upon lhemselver
to interpret the recreational use immunity to mean immunity only for those
activities associated with rural undeveloped lands. For example, New Jersey
Statutes Section 2A:42A-2 grants immunity to landowners who open their
property to “hunting, fishing, trapping, horseback riding, training of dogs,
hiking, camping, picnicking, swimming, skating, skiing, sledding toboggan-
ing and any other outdoor sport, game and recreational activity. ... " Yet,
in Harrison v. Middlesex Water Company\ the New Jersey Supieme Court
decided that their recreational use immunity statute does not grant immunity
to owners of land situated in residential and populated neighborhoods. The
court felt that most of the enumerated activities normally take place upon
natural and undeveloped lands located in thinly populated rural or semi-rural
areas, and that the legislature’s purpose had been lo encourage the opening
of lands to public use, where safeguards against injury could not be so easily
afforded or instituted. Thus, even though (lie statute said it covered "any

. . outdoor sport, game and recreational activity,” and even though swim-
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ming was among the recreational activities specifically listed, the court refused
to apply this immunity in the case of a drowning in a residential neighborhood.

Similar distinctions between urban/rural or developed/undeveloped lands
have been created by appellate courts interpreting the recreational use im-
munity statutes in Georgia, Nevada, New York, Washington, and Wisconsin.
Recreational use immunity statutes in seven other states— Colorado, lllinois,
lowa, Oklahoma, Oregon, South Dakota, Vcrmou and Virginia—expressly
limit owner immunity to recreational activities on rural or non-residential,
non-commercial lands. In most states, there is no specific decision on this
issue by the courts or by statute. On the other hand, AB 555 ncusos on the
hazardous or nonhazardous nature of the activity—not where it takes place.

Participants, Assistants and Spectators

The sponsors of the new recreational use immunity law for California
sought clarity in peripheral areas. Besides covering injury and damage to
recreational participants, AB 555 specifically covers injury and damage to
assistants (such as coaches and officials), and in some eases even spectators.
In considering whether to include spectators within the immunity, the leg-
islature again struck a balance between the spectator’s reasonable responsi-
bility for assumption of the risk, and the need to provide protection for the
unawary. Under A3 555, the public entity is afforded immunity only if (he
spectator knew or should have known that there was a substantial risk of
injury to spectators at the event and was voluntarily in the place of risk.

AB 555 sets up several exceptions to public entity immunity:

I. Exception: Known, Dangerous Conditions.

In almost all of the states that have recreational use immunity statutes,
competing considerations of public policy dic:ate some exceptions to a blanket
grant of immunity. The same is true of AB 555. In several situations, the
California legislature decreed that the reasonable safety expectations of the
rccreator should be considered.

Liaoility is not limited when the publ.c entity fails to warn or guard
against a known, dangerous condition. No immunity is provided then. AB
555 expressly provides that such a known "dangerous condition” may be
another hazardous recreational activity, or a dangerous condition of the public
entity’s property. This "known dangerous condition™ exception is similar lo
the exception found in Alabama’s RUI statute, Alabama Code Section 35-
15-24.

If the recreational participant should have reasonably assumed the con-
dition "as inherently a part of the hazardous recreational activity," it makes
no difference that the dangerous condition was known to the public entity
and the public entity failed to give wanting. The immunity would still apply.
At a reservoir, lake or stream the wader or sw mmer would probably be held
to have assumed the risk of stepping on a broken soda bottle, and he would



be considered solely responsible, if lie risks a dive into such waters. These
arc reasonably forseeable risks which we all assume to be inherent in using
the "ole swimmin hole". This is the central idea of AB 555.

2. Exceptit e Specific Fee Paid.

AH but one of the recreational use immunity statutes :n the United States
exclude from coverage, situations where there is a fee or “consideration"
paid by the recreational user. AD 555 follows suit. There seems to be a
universal understanding that when a fee is paid, the entity receiving the fee
must exercise ordinary care. There is less than universal, understanding as to
what constitutes the fee which triggers that expectation. Under court decisions
in some states, even the payment of an incidental fee will make the recreational
use immunity inapplicable.4 However in other states, the payment of an
incidental fee has no effect under the recreational use immunity.5

Courts in other states have interpreted this exception more broadly,
holding that a “charge” or “consideration” is paid whenever there is any
mutual benefit foi the participant and the property owner in the activity.6 AB
555 is clearer on the subject of the fee exception than any other recreational
use immunity statute. Immunity does not apply under AB 555 unless there
has been a specific fee charged for participation in the specific hazardous
recreai.onal activity out of which the injury arose. This statute states that a
specific fee "does not include a fee . . . charged for a general purpose such
as a general park admission charge, a vehicle entry or parking fee, or an
administrative or group use application or permit fee".

This bill makes it clear that its protection is intended solely for public
entities and employees. The statute docs not protect concessionaires or others
operating a hazardous recreational activity on public proj. tv. This is true
whether or not the person or organization has a contractual relationship with
the public entity to use the public property.

3. Exception: The Agency's Cross Negligence.

In its final version of AB 555, the California legislature carefully included
exceptions for other situations where il deemed immunity inappropriate. For
example, the public entity will remain liable if the injury or damage was
caused by the public entity’s gross negligence (as distinguished from simple
negligence). “Gross negligence” is not an easily defined concept. Black’s
Law Dictionary labels gross negligence as negligence of “aggravated
character” 7. Gross negligence has been termed “an extreme departure from
the ordinary standard of conduct".8

Gross negligence usually involves two elements- extremely dangerous
conduct on the part of the defendant and a very high risk or very serious
injury to the plaintiff. In the common, everyday lawsuit for personal injury
where no such elements of extreme conduct arc involved tsuch as the failure
to post “No Diving" signs on the railed boating ramp), the court might be
expected to hold as a matter of law that there is no gross negligence, and



dismiss the ease on a summary judgment motion. This motion will avoid the
burdensome expense of a full trial. That is (he central thrust of A3 555—to
minimize the threat of nuisance settlements that recreational providers oth-
erwise face. It would be gencralh noted that in many states, there may be
little or no distinction between gross and simple negligence when it comes
to injured young children.

4. Exception: Reckless or Grossly Negligent Promotion of the Activity.

A, another exception under AB 555, the public entity will not be afforded
immunity if it "recklessly or with gross negligence promoted the participation
in or observance of a hazardous recreational activity” . Under expressed terms
in the statute, an announcement or advertisement by the public agency merely
describing available services and facilities does not itself constitute a reckless
or grossly negligent promotion. In order to fall into this exception, the public
entity would presumably have to engage in highly active promotion of a
recreational activity which the public entity knew or should have known was
hazardous and likely to produce serious injuries. For example, if the public
entity sought out and encouraged unqualified participants from the general
public to register for a hang gliding competition it could lose immunity under

AB 555.

5. Exception: Negligent Construction or Maintenance.

AB 555 does not relieve a public entity from its duty in using normal
care to maintain and to repair its recreational equipment, machinery, buildings,
or any other substantial works of improvement. In those situations the standard
remains simple negligence.

The first area of focus is whether the public entity itself was negligent
in the maintenance of the facility. Again, the mere fact that park facilities
were involved in (he injury is not sufficient by itself to create liability. For
example, if an injury on the trampoline is caused not because of any failure
to maintain the equipment properly, but because of a manufacturer's defect,
AB 555 hopefully provides public entity immunity. The negligence is the
manufacturer’s, and the public entity should not be vicariously liable.

There is a second area of focus under this immunity exception. Any item
causing the injury must have been "utilized in the hazardous recreational
activity out of which the damage or injury arose” . Thus, if a bicycle racer
takes a short cut down a rutted (i.e., negligently maintained) sidewalk or path
off the marked racing course, there is a good argument that the public entity
should still enjoy the gross negligence standard otherwise applicable in a
hazardous recreational activity,

Conclusion

As in the California’s original recreational use immunity law (C.C. 846),
immunity statutes of many states that do not expressly distinguish between



Assembly Bill No. 555

CHAPTER 863

An act to add Section 831.7 to the Government Code, relating to
public liability.

[Approved by Governor September 15. 1983 Filed with
Secretary of State September 16, 1983.]

LEGISLATIVE COUNSEL'S DIGEST

AB 555, Campbell. Public liability.

Under existing law, a public entity or public employee may be
liable for an injury caused by a dangerous condition of public
property in certain circumstances. However, existing law provides
that a public entity or a public employee is not liable for an injury
caused by a natural condition o® unimproved property, or by an
injury caused by the condition of a reservoir, or, in some
circumstances, by an injury caused by the condition of canals,
conduits, or drains.

This bill would provide that a public entity or public employee is
not liable to any person who participates in a hazardous recreational
activity, as defined or to any assistant or spectator as specified for any
damage or injury to property or persons arising out of that hazardous
recreational activity. However, that immunity would not apply for a
failure to warn of a known dangerous condition or of another
hazardous recreational activity known to the public entity or
employee that is not reasonably assumed by the participant as
inherently a part of the activity, where a specific fee was charged to
participate, or to the extent that injury was caused by the negligent
failure to construct or maintain any structure or work of
improvement, as specified, or to damage or injury suffered in any
case where the public entity or employee recklessly or with gross
negligence promoted the 'participation in or observance of a
hazardous recreational activity, or an act of gross negligence by the
public entity or public employee which is the proximate cause of the
injury.

The bill would also specifically provide that nothing contained
therein shall limit the liability of an independent concessionaire or
any person or organization other than the public entity, whether or
not the person or organization has a contractual relationship with the
public entity to use the public property, for injuries or damages
suffered in any case as a result of the operation of a hazardous
recreational activity on public property by the concessionaire,
person, or organization.

The people of the State of California do enact as follows:
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SECTION 1. Section @I.." is added to the Government Code, to
read:

831.7. (a) Neither a public mtity nor a public employee is liable
to any person who participates n a hazardous recreational activity,
including any person who assists the participant, or to any spectator
who knew or reasonably should have known that the hazardous
recreational activity created a substantial risk of injury to himself or
herself and was voluntarily in the place of risk, or having the ability'
to do so failed to leave, for any d. mage or injury to property or
persons arising out of that hazardou. recreational activity.

(b) As used in this section, '*hazardous recreational activity”
means a recreational activity conducted on property of a public
entity which creates a substantial (as distinguished from a minor,
trivial, or insignificant) risk of injury to . participant or a spectator.

"Hazardous recreational activity” also neans:

(1) Water contact activities, except diving, in places where or at
a time when lifeguards are not provided and reasonable warning
thereof has been given or the injured party should reasonably have
known that there was no lifeguard provided at the time.

(2) Any form of diving into water from other than a diving board
or diving platform, or at any place or from any structure where
diving is prohibited and reasonable warning thereof has been given.

(3) Animal riding, including equestrian competition, archery,
bicycle racing or jumping, boating, cross-country and downhill
skiing, hang gliding, kayaking, motorized vehicle racing, off-road
motorcycling or four-wheel driving of any kind, orienteering, pistol
and rifle shooting, rock climbing, rocketeering, rodeo, spelunking,
sky diving, sport parachuting, body contact sports (i.e., sports in
wlaich it is reasonably foreseeable that there will be rough bodily
contact with one or more participants), surfing, trampolining, tree
climbing, tree rope swinging, water skiing, white water rafting, and
wind surfing.

(c) Notwithstanding the provii<ons of subdivision (a), this section
does not limit liability which would otherwise exist for any of the
following:

(1) Failure of the public entity or employee to guard or warn of
a known dangerous condition or of another hazardous recreational
activity known to the public entity or employee that is not reasonably
assumed by the participant as inherently a part of the hazardous
recreational activity out of which the damage or injury arose.

(2) Damage or injury suffered in any case where permission to
participate in the hazardous recreational activity was granted for a
specific fee. For the purpose of this paragraph, a "specific fee" does
not include a fee or consideration charged for a general purpose such
as a general park admission charge, a vehicle entry or parking fee.
or an administrative or group use application or permit fee, as
distinguished from a specific fee charged for participation in the
specific hazardous recreational activity out of which the damage or
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injury arose.

(3) Injury suffered to the extent proximatelv caused by the
negligent failure of the public entity or public employ ee to properly
construct or maintain in good repair any structure, recreational
equipment or machinery, or substantial work of improvement
.utilized in the hazardous recreational activity out of which the
damage or injury arose.

(4) Damage or injury suffered in any case where the public entity
or employee recklessly or with gross negligence promoted the
participation in or observance of a hazardous recreational activity.
For purposes of this paragraph, promotional literature or a public
announcement or advertisement which merely describes the
available facilities and services on the property does not in itself
constitute a reckless or grossly negligent promotion.

(5) An act of gross negligence by a public entity or a public
employee which is the proximate cause of the injury.

Nothing in this subdivision creates a duty of care or basis of liability
for personal injury or for damage to personal property.

(d) Nothing in this section shall limit the liability of an
independent concessionaire, or any person or organization other
than the public entity, whether or not the person or organization has
a contractual relationship with the public entity to use the public
property, for injuries or damages suffered in any case as a result of
the operation ofa hazardous recreational activity on public property
by the concessionaire, person, tr organization.

yj >d



C1TY/B"ROUGH OF JUNEAU
iM il ~ ALASKA'S CAPITAL CITY

ine 1. LAW DEPARTMENT (907) 586-5242

February 15, 1985

The Honorable Mike Miller )
Chairman of House Judiciary Committee
House of Representatives

Alaska State Legislature

Dear Chairman and Members of the Committee:

The City and Borough of Juneau, Alaska supports the adoption
of House Bill Number 97. This legislation will be a boost to the
creativity and the availability of recreational programs while
still protecting the fundamental interests of the participants in
those programs. We understand that this bill h”s been based on
California legislation that has so far been successful, and we
suggest the following modifications as further improvement:

(1) Th™ bill does not protect municipalities against claims
based on hazardous recreational activities for which a "specific
fee" has Dbeen paid. If such fees amount to profits bein

realized by municipalities, it is reasonable to task them wit
liability, but that purpose could be better realized b\ refining
the definition of "specific fee" contained at page 4, line 11 of
the bill. Since it often hap‘pens that fees are paid to community
organizations using municipal facilities, and sometimes paid to
municipalities on behalf of such organizations, the definition
should reflect these arrangements. In addition, reference in the
definition to "administrative” fees seems an invitation to
litigation. Is a fee paid for the purchase of balls and bats to
be used in the program an administrative fee? W suggest a
definition something like the following:

(3) "Specific Fee" does not include a fee
or consideration charged by a municipalit
for a general purpose such as a general par
admission charge, a vehir.e entry or parking
fee, a group use application or permit fee,
or any fee reasonably necessary for the
support of~the recreational program involving
the hazardous recreational activity. Fees
bald in trust to a municipality for the
benefit of a private organization or%anlzmg,
sponsoring, or conducting the azardous
recreational activity shall not be considered
paid to the municipality.
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~ (2) Our recreation department often conducts hikes, skiin
trips, and other recreational activities on state and federa
propert%/. We suggest that the exemption set out on page 5, line
6 of the bill be amended to read:

(6) Is an action for property damage or
personal injury arising of the person's
participation In a hazardous _recreational
activity conducted by a municipality or on
property owned or leased by the municipality.

(3) We suggest that model airplane flying, gymnastics,
outdoor ice skating, hockey, and field sports be included in the
definition of "hazardous recreational activity." These popular
activities, especially gymnastics, present significant
opportunities for liability.

(4) The definition of “participation in a hazardous
recreational activity" contained at Page 4, line 3 of the bill
does not directly address the case of a participant waiting his
or her turn or participating in a nearby event. W suggest that
the definition be amended to read:

(2) ~ "Participation in a hazardous
recreational activity" includes assisting
another to participate. in the activity and
being present at the site of the activity as
a spectator or a participant not directly
involved in the activity in question who.

(3) . The MU, at page 6, line 22 [leaves liable any
municipality which "promotes™ a hazardous recreational activity.
If the purpose of 'this provision is to discourage hazardous
recreational activities, the present wording should be retained.
If, however, the purpose is to discourage municipalities from
misrepresenting the nature of hazardous recreational activities,
then we suggest this provision be amended to provide:

(4)  Damage or injury suffered in a case in
which a municipality or an agent, officer, or
employee of a municipality recklessly or with
gross _ negligence promoted as safe the
participation in a hazardous recreational
activity; for purposes of this paragraph,
promotional literature or a public
announcement or advertisement that merely
describes the available facilities and
services on the property does not ii itself
constitute a reckless or grossly negligent
promotion; or
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Mr. Jim Hall, director of our parks and recreation
department, and | will be in attendance at today’s hearing if
there is any way we can assist the committee.

Sincerely,

John R. Corso
Assistant City-Borough Attorney

JRC/mjm





