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R e f e r r e d :  J u d i c i a r y  a n d
F i n a n c e
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BY GRUENBERG, SUND, PETTYJOHN, 
DONLEY, NAVARRE, P H I L L I P S ,

IN  THE HOUSE TAYLOR, ULMER AND MARTIN

HOUSE B I L L  NO. 139 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE -  F IR ST  SESSION 

A BILL

F o r  a n  A c t  e n t i t l e d :  "An  A c t  r e l a t i n g  t o  t h e  j u r i s d i c t i o n  o f  t h e  s u p e r i o r

a n d  d i s t r i c t  c o u r t s ,  j u d i c i a l  d i s q u a l i f i c a t i o n  a n d  

i m p e a c h m e n t ,  t h e  p r o c e d u r e  f o r  j u d i c i a l  r e t i r e m e n t  

d u e  t o  i n c a p a c i t y  o r  d i s a b i l i t y ,  a n d  p r o c e e d i n g s  

b e f o r e  m a g i s t r a t e s . "

BE I T  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*  S e c t i o n  1 .  AS 0 9 . 3 0 . 2 0 0  i s  a m e n d e d  t o  r e a d :

S e c .  0 9 . 3 0 . 2 0 0 .  F IL IN G  AND STATUS OF FOREIGN JUDGMENTS. A c o p y  

o f  a  f o r e i g n  j u d g m e n t  a u t h e n t i c a t e d  i n  a c c o r d a n c e  w i t h  t h e  A c t  o f  

C o n g r e s s  o r  t h e  l a w s  o f  t h i s  s t a t e  may b e  f i l e d  i n  t h e  o f f i c e  o f  t h e  

c l e r k  o f  t h e  [SUPERIOR]  c o u r t  w i t h  j u r i s d i c t i o n  i n  [OF]  t h i s  s t a t e .  

T h e  c l e r k  s h a l l  t r e a t  t h e  f o r e i g n  j u d g m e n t  i n  t h e  sa m e  m a n n e r  a s  a  

d o m e s t i c  j u d g m e n t  [OF THE SUPERIOR COURT] . A j u d g m e n t  s o  f i l e d  h a s  

t h e  sa m e  e f f e c t  a n d  i s  s u b j e c t  t o  t h e  sa m e  p r o c e d u r e s ,  d e f e n s e s ,  a n d  

p r o c e e d i n g s  f o r  r e o p e n i n g ,  v a c a t i n g ,  o r  s t a y i n g  a s  a  d o m e s t i c  j u d g m e n t  

[OF THE SUPERIOR COURT] a n d  may b e  e n f o r c e d  o r  s a t i s f i e d  i n  l i k e  

m a n n e r .

*  S e c .  2 .  AS 0 9 . 3 0 . 2 2 0  i s  a m e n d e d  t o  r e a d :

S e c .  0 9 . 3 0 . 2 2 0 .  STAY. ( a )  I f  t h e  j u d g m e n t  d e b t o r  s h o w s  t h e  

[SUPERIOR]  c o u r t  t h a t  a n  a p p e a l  f r o m  t h e  f o r e i g n  j u d g m e n t  i s  p e n d i n g  

o r  w i l l  b e  t a k e n ,  o r  t h a t  a  s t a y  o f  e x e c u t i o n  h a s  b e e n  g r a n t e d ,  t h e  

c o u r t  s h a l l  s t a y  e n f o r c e m e n t  o f  t h e  f o r e i g n  j u d g m e n t  u n t i l  t h e  a p p e a l  

i s  c o n c l u d e d ,  t h e  t i m e  f o r  a p p e a l  e x p i r e s ,  o r  t h e  s t a y  o f  e x e c u t i o n  

e x p i r e s  o r  i s  v a c a t e d ,  u p o n  p r o o f  t h a t  t h e  j u d g m e n t  d e b t o r  h a s
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1 f u r n i s h e d  t h e  s e c u r i t y  f o r  t h e  s a t i s f a c t i o n  o f  t h e  j u d g m e n t  r e q u i r e d

2 b y  t h e  s t a t e  i n  w h i c h  i t  w a s  r e n d e r e d .

3 ( b )  I f  t h e  j u d g m e n t  d e b t o r  s h o w s  t h e  [SUPERIOR]  c o u r t  a n y  g r o u n d

4 u p o n  w h i c h  e n f o r c e m e n t  o f  a  j u d g m e n t  o f  t h e  [SUPERIOR]  c o u r t  o f  t h i s

5 s t a t e  w o u l d  b e  s t a y e d ,  t h e  c o u r t  s h a l l  s t a y  e n f o r c e m e n t  o f  t h e  f o r e i g n

6 j u d g m e n t  f o r  a n  a p p r o p r i a t e  p e r i o d ,  u p o n  r e q u i r i n g  t h e  s a m e  s e c u r i t y

7 f o r  s a t i s f a c t i o n  o f  t h e  j u d g m e n t  t h a t  [WHICH] i s  r e q u i r e d  i n  t h i s

,8 s t a t e .

* S e c .  3 .  AS 0 9 . 3 0 . 2 3 0  i s  a m e n d e d  t o  r e a d :

S e c .  0 9 . 3 0 . 2 3 0 .  FEES .  A p e r s o n  f i l i n g  a  f o r e i g n  j u d g m e n t  s h a l l

p a y  t o  t h e  c l e r k  o f  c o u r t  t h e  f e e  p r e s c r i b e d  f o r  t h e  f i l i n g  o f  a n  

a c t i o n .  F e e s  f o r  d o c k e t i n g ,  t r a n s c r i p t i o n ^  o r  o t h e r  e n f o r c e m e n t

p r o c e e d i n g s  s h a l l  b e  a s  p r o v i d e d  f o r  d o m e s t i c  j u d g m e n t s  [OF THE SUPE­

RIOR COURT OF THIS S T A T E ] .

*  S e c .  4 .  AS 0 9 . 4 3 . 1 7 0  i s  a m e n d e d  t o  r e a d :

L6 S e c .  0 9 . 4 3 . 1 7 0 .  COURT, JU RI SD IC T IO N .  I n  AS 0 9 . 4 3 . 0 1 0  -  0 9 . 4 3 . -

17 1 8 0 ,  t h e  t e r m  " c o u r t "  m e a n s  t h e  [SUPERIOR]  c o u r t  w i t h  j u r i s d i c t i o n  i n

18 [OF]  t h i s  s t a t e .  T h e  m a k i n g  o f  a n  a g r e e m e n t  d e s c r i b e d  i n  AS 0 9 . 4 3 . 0 1 0

19 p r o v i d i n g  f o r  a r b i t r a t i o n  i n  t h i s  s t a t e  c o n f e r s  j u r i s d i c t i o n  o n  t h e

2 0  [SUPERIOR] c o u r t  t o  e n f o r c e  t h e  a g r e e m e n t  u n d e r  AS 0 9 . 4 3 . 0 1 0  -  0 9 . 4 3 . -

2 1  180  a n d  t o  e n t e r  j u d g m e n t  o n  a n  a w a r d  u n d e r  t h e  a g r e e m e n t .

22  *  S e c .  5 .  AS 2 2 . 0 7  i s  a m e n d e d  b y  a d d i n g  a  n ew  s e c t i o n  t o  r e a d :

23 \  S e c .  2 2 . 0 7 . 0 7 5 .  IMPEACHMENT. A j u d g e  o f  t h e  c o u r t  o f  a p p e a l s  i s

24  s u b j e c t  t o  i m p e a c h m e n t  b y  t h e  l e g i s l a t u r e  f o r  m a l f e a s a n c e  o r  m i s -

25  f e a s a n c e  i n  t h e  p e r f o r m a n c e  o f  o f f i c i a l  d u t i e s .  I m p e a c h m e n t  m u s t

26 o r i g i n a t e  i n  t h e  s e n a t e  a n d  m u s t  b e  a p p r o v e d  b y  t w o - t h i r d s  v o t e  o f  i t s

27 m e m b e r s .  T h e  m o t i o n  f o r  i m p e a c h m e n t  m u s t  l i s t  f u l l y  t h e  b a s i s  f o r  t h e

28 p r o c e e d i n g .  T r i a l  o n  i m p e a c h m e n t  s h a l l  b e  c o n d u c t e d  b y  t h e  h o u s e  o f

29 r e p r e s e n t a t i v e s .  A s u p r e m e  c o u r t  j u s t i c e  d e s i g n a t e d  b y  t h e  c o u r t
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s h a l l  p r e s i d e  a t  t h e  t r i a l .  C o n c u r r e n c e  o f  t w o - t h i r d s  o f  t h e  m e m b e r s  

o f  t h e  h o u s e  i s  r e q u i r e d  f o r  a  j u d g m e n t  o f  i m p e a c h m e n t .  T he  j u d g m e n t  

may n o t  e x t e n d  b e y o n d  r e m o v a l  f r o m  o f f i c e ,  b u t  d o e s  n o t  p r e v e n t  p r o ­

c e e d i n g s  i n  a  c o u r t  o n  t h e  sa m e  o r  r e l a t e d  c h a r g e s .

*  S e c .  6 .  AS 2 2 . 1 5 . 0 3 0 ( a )  i s  a m e n d e d  t o  r e a d :

( a )  T h e  d i s t r i c t  c o u r t  h a s  j u r i s d i c t i o n  o f  c i v i l  c a s e s , i n c l u d ­

i n g  f o r e i g n  j u d g m e n t s  f i l e d  u n d e r  AS 0 9 . 3 0 . 2 0 0  a n d  a r b i t r a t i o n  p r o ­

c e e d i n g s  u n d e r  AS 0 9 . 4 3 . 1 7 0 ,  a s  f o l l o w s :

( 1 )  f o r  t h e  r e c o v e r y  o f  m o n e y  o r  d a m a g e s  w h e n  t h e  a m o u n t  

c l a i m e d  e x c l u s i v e  o f  c o s t s ,  i n t e r e s t ^  a n d  a t t o r n e y  f e e s  d o e s  n o t  

e x c e e d  $ 3 5 , 0 0 0  [ $ 2 5 , 0 0 0 ] ;

( 2 )  f o r  t h e  r e c o v e r y  o f  s p e c i f i c  p e r s o n a l  p r o p e r t y ,  w h e n  

t h e  v a l u e  o f  t h e  p r o p e r t y  c l a i m e d  a n d  t h e  d a m a g e s  f o r  t h e  d e t e n t i o n  do 

n o t  e x c e e d  $ 3 5 , 0 0 0  [ $ 2 5 , 0 0 0 ] ;

( 3 )  f o r  t h e  r e c o v e r y  o f  a  p e n a l t y  o r  f o r f e i t u r e ,  w h e t h e r

g i v e n  by  s t a t u t e  o r  a r i s i n g  o u t  o f  c o n t r a c t ,  n o t  e x c e e d i n g  $ 3 5 , 0 0 0

[ $ 2 5 , 0 0 0 ] ;

( 4 )  t o  g i v e  j u d g m e n t  w i t h o u t  a c t i o n  u p o n  t h e  c o n f e s s i o n  o f  

t h e  d e f e n d a n t  f o r  a n y  o f  t h e  c a s e s  s p e c i f i e d  i n  t h i s  s e c t i o n ,  e x c e p t  

f o r  a p e n a l t y  o r  f o r f e i t u r e  i m p o s e d  b y  s t a t u t e ;

( 5 )  f o r  e s t a b l i s h i n g  t h e  f a c t  o f  d e a t h  o f  a n y  p e r s o n  i n  t h e  

m a n n e r  p r e s c r i b e d  i n  AS 0 9 . 5 5 . 0 2 0  - 0 9 . 5 5 . 0 6 0 ;

( 6 )  f o r  t h e  r e c o v e r y  o f  t h e  p o s s e s s i o n  o f  p r e m i s e s  i n  t h e

m a n n e r  p r o v i d e d  u n d e r  AS 0 9 . 4 5 . 0 7 0  - 0 9 . 4 5 . 1 6 0  w h e n  t h e  v a l u e  [OF THE

PROPERTY OR] o f  t h e  a r r e a r s  a n d  d a m a g e  t o  t h e  p r o p e r t y  d o e s  n o t  e x c e e d  

$ 3 5 , 0 0 0  [ $ 2 5 , 0 0 0 ] ;

( 7 )  f o r  t h e  f o r e c l o s u r e  o f  a  l i e n  w h e n  t h e  a m o u n t  i n  c o n ­

t r o v e r s y  d o e s  n o t  e x c e e d  $ 3 5 , 0 0 0  [ $ 2 5 , 0 0 0 ] ;

( 8 )  f o r  t h e  r e c o v e r y  o f  m o ne y  o r  d a m a g e s  i n  m o t o r  v e h i c l e
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1 t o r t  c a s e s  w h e n  t h e  a m o u n t  c l a i m e d  e x c l u s i v e  o f  c o s t s ,  i n t e r e s t  a n d

2 a t t o r n e y  f e e s  d o e s  n o t  e x c e e d  $ 3 5 , 0 0 0  [ $ 2 5 , 0 0 0 ] ;

3 ( 9 )  o v e r  c i v i l  a c t i o n s  f o r  t a k i n g  u t i l i t y  s e r v i c e  a n d  f o r

4 d a m a g e s  t o  o r  i n t e r f e r e n c e  w i t h  a  u t i l i t y  l i n e  f i l e d  u n d e r  AS 4 2 . 2 0 . -

5 0 3 0 ;

6 ( 1 0 )  o v e r  c a s e s  i n v o l v i n g  i n j u n c t i v e  r e l i e f  f o r  d o m e s t i c

7 v i o l e n c e  u n d e r  AS 2 5 . 3 5 . 0 1 0  a n d  2 5 . 3 5 . 0 2 0 .

8 *  S e c .  7 .  AS 2 2 . 1 5 . 1 2 0  i s  a m e n d e d  t o  r e a d :

S e c .  2 2 . 1 5 . 1 2 0 .  LIMITATIONS ON PROCEEDINGS WHICH MAGISTRATE MAY 

IQtf HEAR. A m a g i s t r a t e  s h a l l  p r e s i d e  o n l y  i n  c a s e s  a n d  p r o c e e d i n g s  u n d e r

11 AS 2 2 . 1 5 . 0 4 0 ,  2 2 . 1 5 . 1 0 0 ,  a n d  2 2 . 1 5 . 1 1 0 ,  a n d  a s  f o l l o w s ,

12 ( 1 )  f o r  t h e  r e c o v e r y  o f  m on e y  o r  d a m a g e s  o n l y  w h e n  t h e

13 a m o u n t  c l a i m e d ,  e x c l u s i v e  o f  c o s t s ,  i n t e r e s t ,  a n d  a t t o r n e y  f e e s ,  d o e s

14 n o t  e x c e e d  $ 5 , 0 0 0 ;

15 ( 2 )  f o r  t h e  r e c o v e r y  o f  s p e c i f i c  p e r s o n a l  p r o p e r t y  w h e n  t h e

16 v a l u e  o f  t h e  p r o p e r t y  c l a i m e d  a n d  t h e  d a m a g e s  f o r  t h e  d e t e n t i o n  d o  n o t

17 e x c e e d  $ 5 , 0 0 0 ;

18 ( 3 )  f o r  t h e  r e c o v e r y  o f  a  p e n a l t y  o r  f o r f e i t u r e ,  w h e t h e r

19 g i v e n  by  s t a t u t e  o r  a r i s i n g  o u t  o f  c o n t r a c t ,  n o t  e x c e e d i n g  $ 5 , 0 0 0 ;

20 ( 4 )  t o  g i v e  j u d g m e n t  w i t h o u t  a c t i o n  u p o n  t h e  c o n f e s s i o n  o f

21 t h e  d e f e n d a n t  f o r  a n y  o f  t h e  c a s e s  s p e c i f i e d  i n  t h i s  s e c t i o n ,  e x c e p t

22 f o r  a  p e n a l t y  o r  f o r f e i t u r e  i m p o s e d  b y  s t a t u t e ;

23 ( 5 )  t o  g i v e  j u d g m e n t  o f  c o n v i c t i o n  u p o n  a  p l e a  o f  g u i l t y  b y

24 t h e  d e f e n d a n t  i n  a  c r i m i n a l  p r o c e e d i n g  w i t h i n  t h e  j u r i s d i c t i o n  o f  t h e

25 d i s t r i : t  c o u r t ;

26 ( 6 )  t o  h e a r ,  t r y ,  a n d  e n t e r  j u d g m e n t s  i n  a l l  c a s e s  i n v o l v -

27 i n g  m i s d e m e a n o r s ,  i f  t h e  d e f e n d a n t  c o n s e n t s  i n  w r i t i n g  t h a t  t h e  m a g i s -

28 t r a t e  may t r y  t h e  c a s e ;

29 ( 7 )  t o  h e a r ,  t r y  a n d  e n t e r  j u d g m e n t s  i n  a l l  c a s e s  i n v o l v i n g
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i n f r a c t i o n s  u n d e r  AS 2 8 , v i o l a t i o n s  u n d e r  AS 1 1 ,  a n d  v i o l a t i o n s  o f  

o r d i n a n c e s  o f  p o l i t i c a l  s u b d i v i s i o n s ;

( 8 )  f o r  t h e  e x t r a d i t i o n  o f  f u g i t i v e s  a s  a u t h o r i z e d  u n d e r

AS 1 2 . 7 0 .

* S e c .  8 .  AS 2 2 . 1 5  i s  a m e n d e d  b y  a d d i n g  a  n ew s e c t i o n  t o  r e a d :

S e c .  2 2 . 1 5 . 2 0 5 .  IMPEACHMENT .C ^A  d i s t r i c t  j u c t a e  i s  s u b j e c t  t o  

i m p e a c h m e n t  b y  t h e  l e g i s l a t u r e  f o r  m a l f e a c a n c e ~ o - p " m i s f e a s a n c e  i n  t h e

p e r f o r m a n c e  o f  o f f i c i a l  d u t i e s .  I m p e a c h m e n t  m u s t  o r i g i n a t e  i n  t h e

s e n a t e  a n d  m u s t  b e  a p p r o v e d  b y  t w o - t h i r d s  v o t e  o f  i t s  m e m b e r s .  The

m o t i o n  f o r  i m p e a c h m e n t  m u s t  l i s t  f u l l y  t h e  b a s i s  f o r  t h e  p r o c e e d i n g .  

T r i a l  o n  i m p e a c h m e n t  s h a l l  b e  c o n d u c t e d  b y  t h e  h o u s e  o f  r e p r e s e n t a ­

t i v e s .  A s u p r e m e  c o u r t  j u s t i c e  d e s i g n a t e d  b y  t h e  c o u r t  s h a l l  p r e s i d e  

a t  t h e  t r i a l .  C o n c u r r e n c e  o f  t w o - t h i r d s  o f  t h e  m e m b e r s  o f  t h e  h o u s e

i s  r e q u i r e d  f o r  a  j u d g m e n t  o f  i m p e a c h m e n t .  T h e  j u d g m e n t  may n o t

e x t e n d  b e y o n d  r e m o v a l  f r o m  o f f i c e ,  b u t  d e e s  n o t  p r e v e n t  p r o c e e d i n g s  i n  

t h e  c o u r t s  o n  t h e  sa m e  o r  r e l a t e d  c h a r g e s .  _______

* S e c .  9 .  AS 2 2 . 2 0 . 0 2 ( H a )  i s ^ r e p e a l e d  a n d  r e e n a c t e d  t o " r e a d :

( a )  A j u d i c i a l  o f f i c e r  m2y  n o t  a c t  i n  a  m a t t e r  i n  w h i c h

( 1 )  t h e  j u d i c i a l  o f f i c e r  i s  a  p a r t y ;

( 2 )  t h e  j u d i c i a l s  o f f i c e r  i s  r e l a t e d  t o  a  p a r t y  o r  a  p a r t y ' s

a t t o r n e y  by^ c o n s a n g u i n i t y ^ d r  a f f i n i t y  w i t h i n  t h ^  t h i r d  d e g r e e ^

(3") t h e - j u d i c i a l  o f f i c e r  i s  a  m a t e r i a l  w i t h e s s j

( A ) t h e  j u d i c i a l  o f f i c e r  o r  t h e  s p o u s e  o f  t h e  j u d i c i a l

o f f i c e r ,  i n d i v i d u a l l y  o r  a s  a  f i d u c i a r y ,  o r  a  c h i l d  o f  t h e  j u d i c i a l

o f f i c e r  h a s  a  d i r e c t  f i n a n c i a l  i n t e r e s t  i n  t h e  m a t t e r ;

( 5 )  a  p a r t y ,  e x c e p t  t h e  s t a t e  o r  a  m u n i c i p a l i t y  o f  t h e

s t a t e ,  h a s  r e t a i n e d  o r  b e e n  p r o f e s s i o n a l l y  c o u n s e l e d  b y  t h e  j u d i c i a l  

o f f i c e r  a s  i t s  a t t o r n e y  w i t h i n  tw o  y e a r s  p r e c e d i n g  t h e  a s s i g n m e n t  o f  

t h e  j u d i c i a l  o f f i c e r  t o  t h e  m a t t e r ;
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( 6 )  t h e  j u d i c i a l  o f f i c e r  h a s  r e p r e s e n t e d  a  p e r s o n  a s  a t t o r ­

n e y  f o r  t h e  p e r s o n  a g a i n s t  a  p a r t y ,  e x c e p t  t h e  s t a t e  o r  a  m u n i c i p a l i t y

o f  t h e  s t a t e ,  i n  a  m a t t e r  w i t h i n  tw o  y e a r s  p r e c e d i n g  t h e  a s s i g n m e n t  o f

t h e  j u d i c i a l  o f f i c e r  t o  t h e  m a t t e r ;

( 7 )  a n  a t t o r n e y  f o r  a  p a r t y  h a s  r e p r e s e n t e d  t h e  j u d i c i a l

o f f i c e r  o r  a  p e r s o n  a g a i n s t  t h e  j u d i c i a l  o f f i c e r ,  e i t h e r  i n  t h e  j u d i ­

c i a l  o f f i c e r ' s  p u b l i c  o r  p r i v a t e  c a p a c i t y ,  i n  a  m a t t e r  w i t h i n  two

y e a r s  p r e c e d i n g  t h e  f i l i n g  o f  t h e  a c t i o n ;

( 8 )  t h e  l a w  f i r m  w i t h  w h i c h  t h e  j u d i c i a l  o f f i c e r  w as  a s s o ­

c i a t e d  i n  t h e  p r a c t i c e  o f  l a w  w i t h i n  t h e  tw o  y e a r s  p r e c e d i n g  t h e  

f i l i n g  o f  t h e  a c t i o n  h a s  b e e n  r e t a i n e d  o r  h a s  p r o f e s s i o n a l l y  c o u n s e l e d  

e i t h e r  p a r t y  w i t h  r e s p e c t  t o  t h e  m a t t e r ;

( 9 )  t h e  j u d i c i a l  o f f i c e r  f e e l s  t h a t ,  f o r  a n y  r e a s o n ,  a  f a i r

a n d  i m p a r t i a l  d e c i s i o n  c a n n o t  b e  g i v e n .

*  S e c .  1 0 .  AS 2 2 . 2 0 . 0 2 0 ( b )  i s  r e p e a l e d  a n d  r e e n a c t e d  t o  r e a d :

( b )  The  d i s q u a l i f i c a t i o n s  s p e c i f i e d  i n  ( a ) ( 2 ) ,  ( a ) ( 5 ) ,  ( a ) ( 6 ) ,

( a ) ( 7 ) ,  a n d  ( a ) ( 8 )  o f  t h i s  s e c t i o n  may b e  w a i v e d  b y  t h e  p a r t i e s  a n d

a r e  w a i v e d  u n l e s s  a  p a r t y  r a i s e s  a n  o b j e c t i o n .

*  S e c .  1 1 .  AS 2 2 . 2 5 . 0 1 0 ( b )  i s  a m e n d e d  t o  r e a d :

( b )  A j u s t i c e  o r  j u d g e  may b e  r e t i r e d  f o r  i n c a p a c i t y  a s  p r o v i d e d

i n  t h / i s  s e c t i o r )  [BY LAWl . A j u s t i c e  o r  j u d g e  i s  ' e l i g i b l e  f o r  r e t i r e d  o
 --------------  "  J i ,

m e n t  p a y ^ w i t h  two  o r  m o r e  y e a r j  o f  s e r v i c e  a t  t h e  t i m e  o f  r e t i r e m e n t  6 /r

( " t o r  i n c a p a c i t y / ^  /I 'h e  e f f e c t i v e  d a t e  o f  r e t i r e m e n t  u n d e r  t h i s  s u b s e c -

t i o n  i s  t h e  f i r s t  d a y  o f  t h e  m o n t h  c o i n c i d i n g  w i t h  o r  a f t e r  t h e  d a t e  • f
0

t h a t  [UPON WHICH] t h e  g o v e r n o r  [WITH RESPECT TO A J U S T I C E ,  OR THE

SUPREME COURT WITH RESPECT TO A JUDGE] f i l e s  w r i t t e n  n o t i c e  w i t h  t h e

c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  [A WRITTEN DECLARATION TO THE EFFECT] 

t h a t  a  d e s i g n a t e d  j u s t i c e  o r  j u d g e  w as  r e t i r e d  f o r  i n c a p a c i t y .  A 

d u p l i c a t e  c o p y  o f  t h e  n o t i c e  [DECLARATION] s h a l l  b e  f i l e d  w i t h  t h e

/
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1 J u d i c i a l  C o u n c i l .

2 *  S e c .  1 2 .  AS 2 2 . 3 0 . 0 7 0 ( c )  i s  a m e n d e d  t o  r e a d :

( c )  On r e c o m m e n d a t i o n  o f  t h e  c o m m i s s i o n  o r  a f t e r  a n  a p p e a l  u n d e r

  AS 2 2 . 3 0 . 0 1 1 ( e ) ,  t h e  s u p r e m e  c o u r t  may ( 1 )  r e t i r e  a  j u d g e  f o j ^ ^ d i s ^

y '  5 (  a b i l i ^ y ^ h a t  s e r i o u s l y  i n t e r f e r e s  w i t h  t h e  p e r f o r m a n c e  o f  d u t i e s  a n d

6 t h a t  i s  o r  may b e c o m e  p e r m a n e n t ,  a n d  ( 2 )  p u b l i c l y  o r  p r i v a t e l y  c e n s u r e

7 o r  r e m o v e  a  j u d g e  f o r  a c t i o n  o c c u r r i n g  n o t  m o r e  t l ^ n  s i x  y e a r s  ^ ^ e f o r e

8 t h e  c o m m e n c e m e n t  o f  t h e  j u d g e ' s  c u r r e n t  t e r m  w h i c h  c o n s t i t u t e s  w i l f u l

9 m i s c o n d u c t  i n  t h e  o f f i c e ,  w i l f u l  a n d  p e r s i s t e n t  f a i l u r e  t o  p e r f o r m

10 d u t i e s ,  h a b i t u a l  i n t e m p e r a n c e ,  c o n d u c t  p r e j u d i c i a l  t o  t h e  a d m i n i s -

11 t r a t i o n  o f  j u s t i c e ,  o r  c o n d u c t  t h a t  b r i n g s  t h e  j u d i c i a l  o f f i c e  i n t o

12 d i s r e p u t e .  T h e  e f f e c t i v e  d a t e  o f  r e f l i j ^ n t ' ~ u n d e r ( 1 )  ^ f  t h i s  s u b -

13 s e c t i o n  i s  t h e  f i r s t  d a y  o f  t h e  m o n t h  c o i n c T d i n K  " w i t h  o r  a f t e r  t h e

14 d a t e  t h a t  t h e  s u p r e m e  c o u r t  f i l e s  w r i t t e n  n o t i c e  w i t h  t h e  c o m m i s s i o n e r

15 o f  a d m i n i s t r a t i o n  t h a t  t h e  j u d g e  w a s  r e t i r e d  f o r  d i s a b i l i t y .  A d u p l i -

16 c a t e  c o p y  o f  t h e  n o t i c e  s h a l l  b e  f i l e d  w i t h  t h e  J u d i c i a l  C o u n c i l .

HB0139A - 7 - HB 139



O f f e r e d  in the H O U S E  B y  G r u e n b e r g

TO: H B  139

P a g e  1, l i n e  10, f o l l o w i n g  " m a g i s t r a t e s " :  f

I n s e r t  a n d  a m e n d i n g  R u l e  16(a), A l a s k a  D i s t r i c t  C o u r t  R u l e s  of

C i v i l  P r o c e d u r e "

P a g e  7 ,  a f t e r  l i n e  1 6 ,  i n s e r t  a  n e w  b i l l  s e c t i o n  t o  r e a d :

"* Sec. 13. R u l e  16(a) of  the A l a s k a  D i s t r i c t  C o u r t  R u l e s  of  C i v i l

P r o c e d u r e  is a m e n d e d  to read-.-

(a) A l l  s m a l l  c l a i m s  a c t i o n s  s h a l l  b e  t r i e d  b y  the c o u r t  w i t h o u t  

a jury. A  j u d g e  m a y  [NOT] b e  p e r e m p t o r i l y  c h a l l e n g e d  [EITHER] u n d e r

C i v i l  R u l e  42(c) [OR A S  2 2 . 2 0 . 0 2 2 ] . "

V
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POUCHY SIAIlCAPIlOt

T T K I I  I L l i O i l l J T M l E  ,uT a,

LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  F e b r u a r y  2, 1987

S U BJECT: D i s t r i c t  C o u r t  R u l e  16(a)
( Work O r d e r  No. 5-0526)

TO: R e p r e s e n t a t i v e  M a x  G r u e n b e r g

FROM: M i c h a e l  F. F o r d ^ 1^ -
L e g i s l a t i v e  C o u n s e l

Y o u  h a v e  a s k e d  w h e t h e r  D i s t r i c t  C o u r t  C i v i l  R u l e  16(a), 
p r o v i d i n g  t h a t  a j u d g e  m a y  n o t  b e  p e r e m p t o r i l y  c h a l l e n g e d  
u n d e r  A S  2 2 . 2 0 . 0 2 2  or C i v i l  R u l e  42(c), v i o l a t e s  c o n s t i t u­
tion a l  or s t a t u t o r y  r i g h t s  o f  l i t i g a n t s .  It is a 
f u n d a m e n t a l  p r i n c i p l e  of  due p r o c e s s  that a l i t i g a n t  is 
e n t i t l e d  to a f a i r  a n d  i m p a r t i a l  trial. In Re R o b s o n , 575 
P . 2d 771 ( A l aska 1978). T o  i m p l e m e n t  this p r i n c i p l e  the 
l e g i s l a t u r e  e n a c t e d  A S  2 2 . 2 0 . 0 2 0  p r o v i d i n g  for 
d i s q u a l i f i c a t i o n  o f  a j u d i c i a l  o f f i c e r  for cause, a n d  
A S  2 2 . 2 0 . 0 2 2 ,  p r o v i d i n g  for a u t o m a t i c  d i s q u a l i f i c a t i o n  of a 
judge. T h e  D i s t r i c t  C o u r t  r u l e  in q u e s t i o n  p r o v i d e s  that 
the a u t o m a t i c  d i s q u a l i f i c a t i o n  r i g h t  c r e a t e d  u n d e r  
A S  2 2 . 2 0 . 0 2 2  is n o t  ’a v a i l a b l e  for l i t i g a n t s  that a g r e e  to 
p r o c e e d  u n d e r  the s m a l l  c l a i m s  r u l e s  of  p r o c e d u r e .

A l t h o u g h  the r i g h t  to a f a i r  a n d  i m p a r t i a l  t r i a l  is a r e c o g­
n i z e d  due p r o c e s s  right, the r i g h t  to a u t o m a t i c  d i s q u a l i­
f i c a t i o n  o f  a j u d g e  is n o t  g u a r a n t e e d  u n d e r  the due p r o c e s s  
c lause. H a l l i g a n  v. S t a t e , 624 P. 2d 281 (Ala s k a  198*1). A  
m o r e  d i f f i c u l t  q u e s t i o n  is w h e t h e r  the d e n i a l  o f  the r i g h t  
to a u t o m a t i c  d i s q u a l i f i c a t i o n  r e s u l t s  in the d e n i a l  of e q ual 
p r o t e c t i o n  of the l a w  g u a r a n t e e d  b y  a r t i c l e  I, s e c t i o n  1, of 
the C o n s t i t u t i o n  of the S t a t e  o f  A l a s k a .  A n a l y s i s  of this 
q u e s t i o n  r e q u i r e s  a p p l i c a t i o n  of  the s l i d i n g  s cale test 
d e s c r i b e d  in S t a t e  v. E r i c k s o n , 574 P . I d  1, ( A l aska 1978). 
D e p e n d i n g  on the n a t u r e  o f  the right, £ g r e a t e r  or lesser 
b u r d e n  is p l a c e d  o n  the s t a t e  to s h o w  that the c l a s s i f i c a t i o n  
has a f a i r  a n d  s u b s t a n t i a l  r e l a t i o n  to a l e g i t i m a t e  g o v e r n m e n t  
o b j e c t i v e .  T h e  r i g h t  to a u t o m a t i c  d i s q u a l i f i c a t i o n  of a 
j u d g e  is o n l y  d e n i e d  u n d e r  D i s t r i c t  C o u r t  R u l e  16(a) if bo t h



F e b r u a r y  2, 1987 
P a g e  2

p a r t i e s  e l e c t  to p r o c e e d  u n d e r  the s m a l l  c l a i m s  procedure. 
E i t h e r  p a r t y  c a n  p r e s e r v e  the r i g h t  to a u t o m a t i c  d i s q u a l i f i­
ca t i o n  b y  c h o o s i n g  to p r o c e e d  u n d e r  the f o r m a l  r u l e s  of p r o­
cedure, a n d  a l i t i g a n t  a l w a y s  r e t a i n s  the r i g h t  to d i s q u a l i f y  
a j u d g e  f o r  c a u s e  u n d e r  AS  2 2 . 2 0 . 0 2 0 .  C o n c e r n i n g  the l e g i t i­
ma t e  g o v e r n m e n t  o b j e c t i v e  in the c o u r t  rule, it a p p e a r s  that 
the g o a l  o f  this p r o c e d u r e  is to s i m p l i f y  a d m i n i s t r a t i o n  of 
s m a l l  claims. In this r e g a r d  it is i n s t r u c t i v e  to n o t e  that 
the l e g i s l a t u r e  w h i l e  c r e a t i n g  the r i g h t  to a u t o m a t i c  d i s­
q u a l i f i c a t i o n ,  a l s o  m a n d a t e d  th a t  p r o c e d u r e  in s m all claims 
be p r e s c r i b e d  b y  c o u r t  r u l e  to a s s u r e  " s i m p l i c i t y  and the 
e x p e d i t i o u s  h a n d l i n g  o f  s m a l l  c l a i m s . "  A S  22.15.040. A l t h o u g h  
t h e r e  is r o o m  for a r g u m e n t ,  I t h i n k  that D i s t r i c t  C ourt R u l e  
16(a) does h a v e  a f a i r  a n d  s u b s t a n t i a l  r e l a t i o n  to a 
l e g i t i m a t e  g o v e r n m e n t  o b j e c t i v e ,  and is t h e r e f o r e  n o t  a 
d e n i a l  o f  c o n s t i t u t i o n a l  e q u a l  p r o t e c t i o n  rights.

T h e r e  r e m a i n s  the q u e s t i o n  w h e t h e r  the c i v i l  ru l e  i n f r i n g e s  
u p o n  the s u b s t a n t i v e  r i g h t  c r e a t e d  in A S  22.20.022. It has 
b e e n  e s t a b l i s h e d  u n d e r  G i e f f e l s  v. S t a t e , 552 P . 2d 661 (Alaska 
1976), t h a t  w h i l e  the r i g h t  to a u t o m a t i c  d i s q u a l i f i c a t i o n  is 
c r e a t e d  b y  the s tatute, the p r o c e d u r e  for i n v o k i n g  the r i g h t  
is s t r i c t l y  w i t h i n  the d o m a i n  of the court. A  lit i g a n t  can 
lose the r i g h t  to p e r e m p t o r y  d i s q u a l i f i c a t i o n  in a n u m b e r  of 
w a y s .  (See C i v i l  R u l e  42(c).) S i n c e  the r i g h t  c r e a t e d  by 
AS  2 2 . 2 0 . 0 2 2  is p r e s e r v e d  for t h o s e  l i t i g a n t s  w h o  c h o o s e  to 
p r o c e e d  u n d e r  the f o r m a l  c i v i l  r u l e s , it w o u l d  a p p e a r  that 
D i s t r i c t  C o u r t  C i v i l  R u l e  16(a) does n o t  i n f r i n g e  on the 
s u b s t a n t i v e  r i g h t  c r e a t e d  b y  the l e g i s l a t u r e  i n  AS 2 2 . 2 0 . 0 2 0  
a n d  is a l e g i t i m a t e  'exercise of the c o u r t ' s  p o w e r  to set 
p r o c e d u r e  for s m a l l  claims.

Th e  d e c i s i o n  to d e n y  the r i g h t  to p e r e m p t o r y  c h a l l e n g e  to 
s m a l l  c l a i m s  l i t i g a n t s  as a m a t t e r  o f  c i v i l  p r o c e d u r e  is 
s u b j e c t  to c h a n g e  b y  the l e g i s l a t u r e  u n d e r  a r t i c l e  IV, 
s e c t i o n  15, of the A l a s k a  C o n s t i t u t i o n .  If the l e g i s l a t u r e  
s h o u l d  d i s a g r e e  w i t h  e x i s t i n g  p r o c e d u r e ,  the c i vil rule 
c o u l d  b e  a m e n d e d  to r e f l e c t  a p r o c e d u r e  a p p r o v e d  by the 
l e g i s l a t u r e .

M F F :m k r  
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District Court Civil Rules 16

Rule 16. Trial.
(a) All small claims actions shall be tried by the court with­

out a jury. A judge may not be peremptorily challenged either 
under Civil Rule 42(c) or AS 22.20.022.

(b) The court shall admit any evidence which is relevant 
and material, despite the fact that such evidence might be in­
admissible under formal rules o f  evidence.

(c) The court may investigate the controversy between the 
parties either in or out o f  court. The investigation must be made 
in the presence o f  the parties and the findings o f  fact resulting 
from the investigation must be stated on the record or reduced 
to writing and placed in the case file by the court.

(d) Testimony shall be given under oath and may be given 
in narrative fashion, and the examination o f  witnesses siiail be 
informal. An adverse party has the right to cross-examine a 
party or witness. The court may take an active role in the ex­
amination of witnesses.

le) The court may, at any time, consult with the parties on 
the record for tiie purpose o f  reaching a compromise or con­
ciliation.

10  The date set for trial shall be not less than 15 days from 
the date the court mails notice o f  the trial date to the parties. 
(Supreme Court Order 225 effective May 1, 1976: amended by 
Supreme Court Order 674 effective June 15, 19S6: and by 
Supreme Court Order 759 effective December 15. 19St>)

A lask a  R  o i 'C  S u p p . N o . 5 3  11 -36



§ 22.20.020

N O T E S  T O  D E C I S I O N S

M a g i s t r a t e s  a r e  " J u d g e s  o f  o t h e r  P .2 d  2 4 0  (1 9 7 9 ) .
c o u r t s "  w i t h i n  t h e  m e a n in g  o f  A la s k a  A p p l i e d  in  L a r s o n  v . S t a t e .  S u p .  C t .  O p .
C o n s t . ,  a r t .  IV , § 4 .  B u c k a le w v .  H o llo w a y ,  N o . 1 4 3 0  ( F i le  N o .  2 4 3 3 ) ,  5 6 4  P .2 d  3 6 5
S u p .  C t .  O p . N o . 1 9 8 8  ( F i l e  N o . 4 0 5 8 ) ,  6 0 4  (1 9 7 7 ) .

Sec. 22.20.020. D isqua lif ica tion  o f  ju d ic ia l  o fficer fo r  cause ,  (a) 
A judicial officer may not act as such in a court of which the judicial 
officer is a member in an action in which

(1) the judicial officer is a party  or is directly interested;
(2) the judicial officer was not present and sitting as a member of the 

court a t  the hearing of a m atte r  submitted for its decision;
(3) the judicial officer is a material witness;
(4) the judicial officer is related to either party by consanguinity or 

affinity within the third degree;
(5) either party  has retained the judicial officer as their attorney or 

has been professionally counseled by him in any m atter  within two 
years preceding the filing of the action;

(6) the judicial officer feels that, for any reason, a fair and impartial 
decision cannot be given.

(b) In an action specified in (a) (4) and (5) of this section the 
disqualification may be waived by the parties and is waived unless a 
party raises the objection.

(c) If a judicial officer disqualifies himself or herself or consents to 
disqualification, the presiding judge of the district shall 'immediately 
transfer the action to another judge of th a t  district to which the objec­
tions of the parties do not apply or are least applicable and if there is 
no such judge, the  chiefjustice of the supreme court shall assign a judge 
for the hearing or trial of the action. If a judicial officer denies 
disqualification the question shall be heard and determined by another 
judge assigned for the purpose by the presiding judge of the next higher 
level of courts or, if none, by the other members of the supreme court. 
The hearing may be ex parte  and without notice to the parties or judge. 
(§ 54-2-1 ACLA 1949; am § 1 ch 48 SLA 1967)

C r o s s  r e f e r e n c e s .  —  F o r  o th e r  s t a t u ­
to r y  p r o v is io n s  c o n c e r n i n g  d i s q u a l i f i c a t i o n  
o f  j u d g e s ,  s e e  A S  2 2 .3 0 .0 7 0  (a ) .  A s  to  w h e n  
a  ju d g e  s h o u ld  d i s q u a l i f y  h im s e l f ,  s e e  
C a n o n  3 C  o f  t h e  C o d e  o f  J u d i c i a l  C o n d u c t .

E d i t o r ' s  n o t e s .  —  T h i s  s e c t io n  w a s  
r e d r a f t e d  b y  t h e  r e  v i s o r  o f  s t a t u t e s  to

r e m o v e  p e r s o n a l  p r o n o u n s  i n  c o n f o r m i ty  
w i th  A S  0 1 .0 5 .0 3 1 (c )  a n d  § 4 ,  C h a p t e r  5 8 , 
S L A  1 9 8 2 .

L e g i s l a t i v e  h i s t o r y  r e p o r t s .  —  F o r  
r e p o r t  o n  c h .  4 8 , S L A  1 9 6 7  (S B  6 6 ) .  s e e  
1 9 6 7  H o u s e  J o u r n a l ,  p .  3 1 1 .



§ 22.20.020 J udiciary C  § 22.20.020
N O T E S  T O  D E C I S I O N S

I. G e n e r a l  C o n s id e r a t io i  
n .  B a a ia  fo r  D is q u a l i f i c a t i o n .

A . P a r a g r a p h  (a)<2).
B . P a r a g r a p h  (a ) (5 ) .
C . P a r a g r a p h  (a ) (6 ) .

L  G E N E R A L  C O N S I D E R A T I O N .

T h e  r i g h t  o f  a n  I m p a r t i a l  t r i b u n a l  la  
e m b o d i e d  i n  t h i s  s e c t i o n .  A m id o n  v . 
S t a t e ,  S u p .  C t .  O p . N o .  1 9 9 9  (F i l e  N o . 
3 6 6 4 ) ,  6 0 4  P .2 d  5 7 5  (1 9 7 9 ) .

T h e  f a c t  t h a t  a  j u d g e ,  a s  a  t r i e r  o f  f a c t  
i n  a  p r e t r i a l  m o t i o n ,  f o u n d  d e f e n d a n t ’s  
t e s t i m o n y  " n o t  b e l i e v a b l e "  d o c s  n o t  in  
i t s e l f  p r e c lu d e  h i s  p r e s id in g  a t  t h e  s u b s e ­
q u e n t  t r i a l .  C ofT ey v . S t a t e ,  S u p .  C t .  O p . 
N o . 1 7 3 2  ( F i le  N o . 3 0 0 2 ) ,  5 8 5  P .2 d  5 1 4  
(1 9 7 8 ) ,  m o d if ie d  o n  r e h e a r i n g  o n  o t h e r  
g r o u n d s ,  5 9 6  P .2 d  10  (1 9 7 9 ) .

D e f e n d a n t  t o  r e q u e s t  n p p o i n t m e n t  o f  
a n o t h e r  j u d g e  f o r  d i s q u a l i f i c a t i o n  
q u e s t i o n .  —  U n d e r  s u b s e c t io n  (c ) o f  t h i s  
s e c t io n ,  i t  i s  i n c u m b e n t  o n  d e f e n d a n t  to  
r e q u e s t  t h e  c h i e f  j u s t i c e ,  a s  p r e s id in g  ju d g e  
o f  t h e  n e x t  h i g h e r  c o u r t ,  to  a p p o i n t  a n ­
o t h e r  j u d g e  to  d e t e r m i n e  t h e  q u e s t i o n  o f  
d i s q u a l i f i c a t i o n .  CofTey v . S t a t e ,  S u p .  C t .  
O p . N o .  1 7 3 2  ( F i l e  N o . 3 0 0 2 ) ,  5 8 5  P .2 d  5 1 4  
(1 9 7 8 ) ,  m o d if ie d  o n  r e h e a r i n g  o n  o t h e r  
g r o u n d s ,  5 9 6  P .2 d  10 (1 9 7 9 ) .

W h e r e  n o  r e q u e s t  w a s  m a d e  t o  
a p p o i n t  a n o t h e r  j u d g e  to  d e t e r m i n e  t h e  
d i s q u a l i f i c a t i o n  q u e s t i o n ,  t h e  f a c t  t h a t  
d e f e n d a n t  w a s  fa c e d  w i th  i m m i n e n t  c o m ­
m e n c e m e n t  o f  t r i a l  d id  n o t  j u s t i f y  h i s  
f a i l u r t  to  p u r s u e  h i s  r i g h t s  u n d e r  s u b s e c ­
t io n  (c ) o f  th iB  s e c t io n  s in c e  th e  e n t r a p m e n t  
r u l i n g  w h ic h  p r o v id e d  t h e  b a s i s  fo r  t h e  
a l l e g a t i o n  o f  b i a s  w a s  e n t e r e d  n e a r l y  t h r e e  
m o n th s  b e fo re  t r i a l .  C ofTey v . S t a t e .  S u p .  
C t .  O p . N o . 1 7 3 2  ( F i le  N o . 3 0 0 2 ) ,  5 8 5  n .2 d  
5 1 4  (1 9 7 8 ) ,  m o d if ie d  o n  r e h e a r i n g  o n  o t h e r  
g r o u n d s ,  5 9 6  P .2 d  10  (1 9 7 9 ) .

Q u o t e d  in  W a m s e r  v .  S t a t e ,  S u p .  C t .  
O p . N o .  1 7 6 8  ( F i le  N o . 4 1 6 6 ) ,  5 8 7  P .2 d  2 3 2  
(1 9 7 8 ) .

C i t e d  in  P e t e r s o n  v . S t a t e ,  S u p .  C t .  O p . 
N o . 1 4 1 1  ( F i le  N o .  2 6 4 2 ) ,  5 6 2  P .2 d  1 3 5 0  
(1 9 7 7 ) ;  H a l l i g a n  v . S t a t e ,  S u p .  C t .  O p . N o . 
2 2 9 9  ( F i l e  N o . 5 0 3 5 ) ,  6 2 4  P .2 d  2 8 1  (1 9 8 1 ) ;  
D e iv e r t  v . O s e i r a ,  S u p .  C t .  O p . N o . 2 3 5 7  
(F i l e  N o .  4 9 1 0 ) ,  6 2 8  P .2 d  5 7 5  (1 9 8 1 ) .

I I .  B A S E S  F O R  
D I S Q U A L I F I C A T I O N .

A . P a r a g r a p h  (a ) (2 ) .

s s u i n g  o r d e r s  b a s e d  o n  b o t h  l i v e  
a n  J  r e c o r d e d  t e s t i m o n y .  —  W h e r e ,  in  a  
s u p  - r io r  c o u r t  p r o c e e d in g  to  t e r m i n a t e

p a r e n t a l  r i g h t s  in  w h ic h  t h e  ju d g e  s a t  a s  
t h e  t r i e r  o f  f a c t ,  o n e  ju d g e  p r e s id e d  o v e r  
t h e  f i r s t  p a r t  o f  t h e  a d ju d ic a t io n  h e a r i n g ,  
o b s e r v e d  t h e  t e s t im o n y  o f  tw o  o f  t h e  B ta te 's  
w i tn e s s e s ,  a n d  n e i t h e r  m a d e  w r i t t e n  
f in d in g s  o f  f a c t  o r  c o n c lu s io n s  o f  la v /  w i th  
r e s p e c t  to  t h i s  te s t im o n y ,  n o r  e n t e r e d  a n  
a d ju d ic a t i o n  o r d e r ;  a n d  a n o t h e r  ju d g e  
p r e s id e d  o v e r  t h e  c o n t in u a t io n  o f  t h e  
h e a r i n g ,  o b s e r v e d  t h e  t e s t im o n y  o f  o n e  
w i tn e s s  fo r  t h e  B ta te ,  l i s t e n e d  to  t h e  t a p e  
r e c o r d e d  t e s t im o n y  g iv e n  b e fo re  t h e  f i r s t  
ju d g e ,  a n d  o n  t h e  b a s i s  o f  b o th  t h e  r e c o rd e d  
a n d  l iv e  t e s t im o n y ,  i s s u e d  b o th  t h e  o r d e r  
a d ju d ic a t i n g  th e  c h i ld  a  n e g le c te d  c h i ld  
a n d  t h e  o r d e r  o f  d is p o s i t io n ,  t h e  s u p r e m e  
c o u r t  n o te d  t h a t  t h e  t e r m s  o f  p a r a g r a p h  
(a ) (2 )  o f  t h i s  s e c t io n  m ig h t  p r o h ib i t  t h e  
p r a c t i c e  a d o p te d  b y  t h e  s u p e r io r  c o u r t .  I n  
r e  C .L .T .,  S u p .  C t .  O p . N o . 1 8 6 6  ( F i le  N o . 

_ 3 6 0 7 ) ,  5 9 7  P .2 d  5 1 8  (1 9 7 9 ) .

B . P a r a g r a p h  (a ) (5 ) .

T h e  p u r p o s e s  o f  p a r a g r a p h  (a ) (5 )  a r e  
to  e n s u r e  t h e  a c t u a l  i m p a r t i a l i t y  o f  a  j u d g e  
a n d  to  e l i m i n a t e  a n y  p o s s ib le  a p p e a r a n c e  
o r  s u s p ic io n  o f  b ia s ,  th e r e b y  p r e s e r ' i n g  t h e  
i n t e g r i t y  o f  t h e  j u d i c i a l  p ro c e s s  a n d  t h e  
c o n f id e n c e  o f  t h e  p u b l ic .  K e e l v .  S t a t e ,  S u p .  
C t .  O p . N o . 1 2 9 0  ( F i le  N o . 28 8 3 1 , 5 5 2  P .2 d  
1 5 5  (1 9 7 6 ) .

B y  e x p a n d i n g  p a r a g r a p h  (a ) (5 )  in  1 9 6 7 , 
A l a s k a ’s  l e g i s l a t u r e  e v id e n c e d  c o n c e rn  
a b o u t  a  s o m e w h a t  d i s t i n c t  p ro b le m : 
n a m e ly ,  t h a t  a n y  p r o f e s s io n a l  r e l a t i o n s h i p  
b e tw e e n  a  j u d g e  a n d  o n e  o f  t h e  p a r t i e s ,  
f o r m e d  o r  n u r t u r e d  in  a n y  m a n n e r  d u r in g  
t h e  m o n th s  p r e c e d i n g  t h e j u d g e ’s  e l e v a t io n  
to  t h e  b e n c h ,  m i g h t  c r e a t e  a  r i s k  o f  p a r ­
t i a l i t y  o r  t h e  a p p e a r a n c e  o f  p a r t i a l i t y .  
K e e l  v .  S t a t e ,  S u p .  C t .  O p . N o . 1 2 9 0  (F i le  
N o . 2 8 8 3 ) ,  5 5 2  P .2 d  1 5 5  (1 9 7 6 ) .

D i s q u a l i f i c a t i o n  w h e r e  j u d g e  p r e v i ­
o u s l y  e m p l o y e d  b y  s t a t e  g o v e r n m e n t  
—  T h e  l e g i s l a t u r e  d id  n o t  i n t e n d ,  in  
e n a c t i n g  p a r a g r a p h  (a ) (5 ) ,  to  d i s q u a l i f y  a  
j u d g e  b e c a u s e  o f  h i s  p r io r  e m p lo y m e n t  b y  
th e  s t a t e  g o v e r n m e n t  f ro m  a l l  c a s e s  in  
w h ic h  t h e  s t a t e  a p p e a r s  a s  a  p a r t y  d u r i n g  
t h e  p r o h ib i t e d  p e r io d  o f  t im e .  K e e l  v .  
S t a t e ,  S u p .  C t .  O p . N o . 1 2 9 0  ( F i le  N o . 
2 8 8 3 ) ,  5 5 2  P .2 d  1 5 5  (1 9 7 6 ) .

S u p e r i o r  c o u r t  j u d g e  w h o  h o d  b e e n  
e m p l o y e d  a s  a n  a s s i s t a n t  d i s t r i c t  a t t o r ­
n e y  w a s  n o t  d i s q u a l i f i e d  in  a  c a s e  
b r o u g h t  b y  t h e  s t a t e  a g a i n s t  a  d e f e n d a n t  
w h e r e  th e r e  w a s  n o  p o s s ib i l i ty  t h a t  h e  
m i g h t  h a v e  l e a r n e d  o f  t h e  f a c ts  o f  th e  
a l l e g e d  c r im e  w h i le  s e r v i n g  in  h i s  p ro s e c u -
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2 2 .2 0 .oC Alaska Statutes C § 22.20.022
t o n a l  ro lo . K e e l  v . S t a t e ,  S u p .  C t .  O p . N o . 
1 2 9 0  (F i le  N o . 2 8 8 3 ), 5 5 2  P .2 d  1 5 5  (1 9 7 6 ) .

C .  P a r a g r a p h  ( a ) ( 6 ) .

M a i n t e n a n c e  o f  a p p e a r a n c e  o f  
i m p a r t i a l i t y .  —  P a r a g r a p h  (a ) (6 )  o f  t h i s  
s e c t io n  d o e s  n o t  p ro v id e  f o r  d i s q u a l i f i ­
c a t i o n  w h e r e  t h e  s o le  c o n c e r n  i s  m a i n t e ­
n a n c e  o f  t h e  a j ' i e a r a n c e  o f  i m p a r t i a l i t y .  
H o w e v e r ,  in  l i g h t  o f  t h e  i m p o r t a n c e  o f  
p r o m o t in g  p u b l ic  c c n f id e n c e  i r .  t h e  i n t e g ­
r i t y  a n d  i m p a r t i a l i t y  o f  t h e  j u d i c i a r y ,  i t  
w o u ld  b e  w e ll  to  p e r m i t  d i s q u a l i f i c a t i o n  
u n d e r  s u c h  c i r c u m s ta n c e s .  A m id o n  v . 
S t a t e ,  S u p .  C t .  O p . N o . 1 9 9 9  (F i le  N o . 1 
3 6 6 4 ) ,  6 0 4  P .2 d  5 7 5 ( 1 9 7 9 )

R e v i e w  o f  d e c i s i o n s  u n d e r  p a r a ­
g r a p h  (a ) (0 ) .  —  T h e  s u p r e m e  c o u r t  
r e je c te d  t h e  n r g u m e n t  t h a t  t h e  
d i s q u a l i f i c a t i o n  s t a n d a r d s  u n d e r  p a r a ­
g r a p h  (a ) (6 )  a r e  w h o lly  s u b je c t iv e  a n d  
th e r e f o r e  n o t  a m e n a b le  to  a p p e l l a t e  
r e v ie w .  C le a r ly ,  r e v ie w  is  c o n te m p la t e d  o n  
a  c h a l l e n g e  fo r  c a u s e  g r o u n d e d  in  b ia s .  T h e  
s u p r e m e  c o u r t ’s  d u ty  to  a s s u r e  t h a t  j u d i ­
c ia l  p r o c e e d in g s  c o m p ly  w i th  d u e  p ro c e s s  
m a n d a t e s  a p p e l l a t e  s c r u t in y  o f  a l l e g a t i o n s  
o f  b ia s .  CofTey v . S t a t e ,  S u p .  C t .  O p . N o . 
1 7 3 2  ( F i le  N o . 3 0 0 2 ) ,  5 8 5  P .2 d  5 1 4  (1 9 7 8 ) ,  
m o d if ie d  o n  r e h e a r i n g  o n  o t h e r  g r o u n d s ,  
5 9 6  P .2 d  10  (1 9 7 9 ) .

S in c e  t h e  i n i t i a l  d e t e r m i n a t i o n  u n d e r  
p a r a g r a p h  (a ) (6 )  o f  t h i s  s e c t io n  h a s  b e e n  
p la c e d  in  t h e  d i s c r e t io n  o f  t h e  t r i a l  j u d g e ,  
t h a t  j u d g e 's  d e c i s io n  s h o u ld  b e  g iv e n  s u b ­
s t a n t i a l  w e ig h t .  W h e n  t h e  j u d g -  d o e s  n o t  
r e c u s e  h i m s e l f  o r  h e r s e l f ,  t h e  d e c i s io n  
s h o u id  b e  r e v ie w a b le  o n  a p p e a l  o n ly  i f  i t  
a m o u n te d  to  a n  a b u s e  o f  d i s c r e t io n .  
A m id o n  v . S t a t e ,  S u p .  C t .  O p .  N o . 1 9 9 9  
( F i l e  N o . 3 6 6 4 ) ,  6 0 4  P .2 d  5 7 5  (1 9 7 9 ) .

C o l l a t e r a l  r e f e r e n c e s .  —  
D is q u a l i f i c a t i o n  o f  j u d g e  b y  r e l a t i v e ’s  
o w n e r s h i p  o f  s to c k  in  c o r p o r a t io n  w h ic h  is  
a  p a r t y  to  a c t i o n .  8  A L R  2 9 5 ; 1 1 0  A L R  4 ? &

R ig h t  o f  p a r t y  in  c o u r s e  o f ( ’l ig a t io n  to  
c h a l l e n g e  t i t l e  o r  a u t h o r i t v  o f j u d g e .  11 4  
A L R  1 2 0 7 .

D i s q u a l i f i c a t i o n  o f  j u d g e  in  p e n d in g  c a s e  
a s  s u b je c t  to  r e v o c a t io n  o r  re m o v a l .  1 6 2  
A L R  6 4 1 .

R e l a t i o n s h ip  o f  j u d g e  to  o n e  w h o  is  p a r t y  
in  a n  o f f ic ia l  o r  r e p r e s e n t a t i v e  c a p a c i ty  a s  
d i s q u a l i f i c a t i o n .  1 0  A L R 2 d  13 0 7 .

M a n d a m u s  a s  r e m e d y  to  c o m p e l 
a s s e r t e d l y  d i s q u a l i f i e d  j u d g e  to  re c u s e  s e l f  
o r  to  c e r t i f y  h i s  d i s q u a l i f i c a t i o n .  4 5  A L R 2 d  
9 3 7 .

R e l a t i o n s h i p  to  a t t o r n e y  a s  
d i s q u a l i f y in g  j u d g e .  5 0  A L R 2 d  143.

D i s q u a l i f i c a t i o n  o f  j u d g e  in  p ro c e e d in g s  
to  p u n i s h  c o n te m p t  a g a i n s t  o r  in v o lv in g  
h i m s e l f  o r  c o u r t  o f  w h ic h  h e  is  a  m e m b e r .  
64  A L R 2 d  6 0 0 .

P r io r  r e p r e s e n t a t i o n  o r  a c t i v i t y  a s  a t U r -  
n e y  o r  c o u n s e l  a s  d i s q u a l i f y in g  ju d g e .  7 2  
A L R 2 d  4 4 3 .

T im e  fo r  a s s e r t i n g  d i s q u a l i f i c a t io n .  73  
A L R  2d  1 2 3 8 .

I n t e r v e n o r 's  r i g h t  to  d i s q u a l i f y  ju d g e .  9 2  
A L R 2 d  1 1 1 0 .

D i s q u a l i f i c a t i o n  o f j u d g e  fo r  b ia s  a g a i n s t  
c o u n s e l  fo r  l i t i g a n t .  2 3  A L .R 3 d  1416 .

D i s q u a l i f i c a t i o n  o f  o r i g i n a l  t r i a l  ju d g e  to  
s i t  o n  r e t r i a l  a f t e r  r e v e r s a l  o r  m i s t r i a l .  60  
A L R 3 d  1 7 6 .

D is q u a l i f i c a t i o n  o f  ju d g e  b y  s t a t e ,  in  
c r im in a l  c a s e ,  fo r  b i a s  o r  p re ju d ic e .  6S  
A L R 3 d  5 0 9 .

M e m b e r s h ip  in  f r a t e r n a l  c r  s o c ia l  c lu b  
d r  o r d e r  a f f e c te d  b y  a  c a s e  a s  g ro u n d  fo r  
d i s q u a l i f i c a t i o n  o f  j u d g e .  7 5  A L R 3 d  1 0 2 1 .

Sec. 22.20.022. P e r e m p to ry  d isq u a l if ic a t io n  o f  a  su p e r io r  
c o u r t  ju d g e ,  (a) If a party  or a party ’s attorney in a  district court action 
or a superior court action, civil or criminal, files an affidavit alleging 
under oath the belief th a t  a fair and impartial trial cannot be obtained, 
the presiding district court or superior court judge, respectively, shall 
a t  once, and without requiring proof, assign the action to another judge 
of the  appropriate court in th a t  district, or if there  is none, the chief 
justice of the supreme court shall assign a judge for the hearing or trial 
of the action. The affidavit shall contain a s ta tem ent th a t  it is made in 
good faith and not for the  purpose of delay.

(b) No judge or court m ay punish a person for contempt for making, 
filing or presenting the affidavit provided for in this section, or a 
motion founded on the affidavit.



AMENDMENT

O f f e r e d  i n  t h e  H o u s e  B y  M a r t i n

T o :  HB 1 3 9

P a g e  1 ,  l i n e  7 ,  a f t e r  " j u d i c i a l  d i s q u a l i f i c a t i o n "  d e l e t e :  

" . . a n d "  a n d  i n s e r t :  " ,  ( c o m a ) "

P a g e  1 ,  l i n e  8 ,  a f t e r  " i m p e a c h m e n t "  i n s e r t :

" . . a n d  r e p r i m a n d s "

P a g e  2 ,  a f t e r  l i n e  2 1 ,  i n s e r t  a  n e w  b i l l  s e c t i o n  t o  r e a d :  

" * S e c t i o n  5 .  AS 1 5 . 5 8 . 0 5 0  i s  a m e n d e d  t o  r e a d :

S e c .  1 5 . 5 8 . 0 5 0 .  INFORMATION AND RECOMMENDATIONS 

ON J U D I C I A L  O F F I C I E R S .  No l a t e r  t h a n  7 5  d a y s  b e f o r e  

t h e  s t a t e  g e n e r a l  e l e c t i o n ,  t h e  j u d i c i a l  c o u n c i l  

s h a l l  f i l e  w i t h  t h e  l i e u t e n a n t  g o v e r n o r  a  s t a t e m e n t  

i n c l u d i n g  i n f o r m a t i o n  a b o u t  e a c h  s u p r e m e  c o u r t  

j u s t i c e ,  c o u r t  o f  a p p e a l s  j u d g e ,  s u p e r i o r  c o u r t  

j u d g e ,  a n d  d i s t r i c t  c o u r t  j u d g e  w h o  w i l l  b e  s u b j e c t  

t o  a  r e t e n t i o n  e l e c t i o n .  T h e  s t a t e m e n t  s h a l l  

r e f l e c t  t h e  e v a l u a t i o n  o f  e a c h  j u s t i c e  o r  j u d g e  

c o n d u c t e d  b y  t h e  j u d i c i a l  c o u n c i l  a c c o r d i n g  t o  l a w  

a n d  s h a l l  c o n t a i n  a  b r i e f  s t a t e m e n t  d e s c r i b i n g  e a c h

b u b l i c ^ r e p r i m a n d , c e n s u r e ^ - o r -  s u s p e n s i o n ^ r e c e i v e d  b v  

t h e  j u d g e  u n d e r  AS 2 2 . 3 0 . 0 1 1  ( d W 3 )  o r  ( 4 ) d u r i n g
f

t h e  p e r i o d  c o v e r e d  i n  t h e  e v a l u a t i o n .  - A s t a t e m e n t  

m a y  n o t  e x c e e d  6 0 0  w o r d s .

R e n u m b e r  r e m a i n i n g  b i l l  s e c t i o n s



A m e n d m e n t  t o  HB 1 3 9  

P a g e  2

P a g e  7 ,  a f t e r  l i n e  1 ,  i n s e r t  a  n e w  b i l l  s e c t i o n  t o  r e a d :

" * S e c .  1 2 .  AS 2 2 . 3 0 . 0 1 1  i s  a m e n d e d  b y  a d d i n g  a  

n e w  s u b s e c t i o n  t o  r e a d :

( h )  I f  a  j u d g e  r e p r i m a n d e d  u n d e r  t h i s  s e c t i o n  

s e e k s  r e t e n t i o n  i n  o f f i c e ,  t h e  c o m m i s s i o n  s h a l l  

r e p o r t  t o  t h e  j u d i c i a l  c o u n c i l  f o r  t h e  s t a t e m e n t  

f i l e d  b y  t h e  j u d i c i a l  c o u n c i l  u n d e r  AS 1 5 . 5 8 . 0 5 0  t h e  

e x i s t e n c e  o f  p u b l i c  r e p r i m a n d s ,  c e n s u r e s —eu f  

s u s p e n s i o n s ,  r e c e i v e d  b y  t h e  j u d g e  s i n c e  t h e  

a p p o i n t m e n t i o f  t h e  j u d g e  o r  s i n c e  t h e  l a s t  

r e t e n t i o n  e l e c t i o n  o f  t h e  - i u d a e . "

R e n u m b e r  r e m a i n i n g  b i l l  s e c t i o n s



M E M O R A N D U M

TO : R e p r e s e n t a t i v e  J o h n  S u n d
C h a i r m a n ,  H o u s e  J u d i c i a r y  C o m m i t t e e

FROM: R e p r e s e n t a t i v e  T e r r y  M a r t i n

R E : A m e n d m e n t  t o  HB 1 3 9

DATE: M arch 2, 1987

U n d e r  t h e  A l a s k a  s y s t e m ,  j u d g e s  a r e  a p p o i n t e d  b y  t h e  G o v e r n o r  
f r o m  c a n d i d a t e s  p r o p o s e d  b y  t h e  A l a s k a  J u d i c i a l  C o u n c i l .  T o  
r e m a i n  o n  t h e  b e n c h ,  t h e  j u d g e s  m u s t  b e  a p p r o v e d  p e r i o d i c a l l y  
b y  t h e  v o t e r s .

S i n c e  t h e s e  j u d g e s  d o n ' t  r u n  a g a i n s t  a n o t h e r  c a n d i d a t e ,  t h e  
v o t e r s  a r e  s i m p l y  a s k e . .  t o  s a y  " y e s "  o r  " n o "  t o  a  n e w  t e r m .  
W i t h o u t  a n y  i n d i c a t i o n  t o  t h i n k  o t h e r w i s e ,  m o s t  v o t e r s  a s s u m e  
t h a t  a  j u d g e  i s  d o i n g  a  g o o d  j o b  a n d  c h a n c e s  a r e  t h a t  t h e  
v o t e r  w i l l  c a s t  a n  a f f i r m a t i v e  b a l l o t .

I n  r e a l i t y ,  s o m e  o f  t h e s e  j u d g e s  a r e  n o t  d o i n g  a  g o o d  j o b .
S o m e  o f  t h e s e  j u d g e s  h a v e  r e c e i v e d  r e p r i m a n d s  f r o m  t h e  
J u d i c i a l  C o u n c i l  o r  t h e  C o m m i s s i o n  o n  J u d i c i a l  Q u a l i f i c a t i o n s .

U n f o r t u n a t e l y ,  i n  m o s t  c a s e s ,  t h e  p u o l i c  i s  n o t  a w a r e  t h a t  a  
j u d g e ,  h a s  b e e n  r e p r i m a n d e d .  T h e s e  f a c t s  a r e  n o t  i n c l u d e d  i n  
t h e  i n f o r m a t i o n  m a d e  p u b l i c  p r i o r  t o  a  r e t e n t i o n  e l e c t i o n .

By a m e n d i n g  HB 1 3 9 ,  a s  I  s u g g e s t ,  s u c h  i n f o r m a t i o n  w i l l  h a v e  
t o  b e  i n c l u d e d  i n  t h e  v o t e r s  p a m p h l e t  p r e p a r e d  b y  t h e  s t a t e  
a n d  m a i l e d  t o  a l l  r e g i s t e r e d  v o t e r s  p r i o r  t o  a n  e l e c t i o n .
T h i s  w i l l  e n a b l e  t h e  v o t e r s  t o  m a k e  a  m o r e  i n f o r m e d  c h o i c e  
w h e n  t h e y  v o t e  t o  r e t a i n  a  j u d g e .



§ 22.30.010 Alaska Statutes Supplement § 22.30.011

Chapter 30. Judicial Conduct. ,
- d e f -

Section Section
10 . C o m m is s io n  o n  J u d i c i a l  C o n d u c t  6 0 .  R u le s  a n d  c o n f id e n t ia l i ty
11 . P o w e r s  a n d  d u t i e s  o f  t h e  c o m m is s io n  6 6 .  I n q u i r y
4 0 . P r e p a r a t i o n  o f  b u d g e t  8 0 . D e f in i t io n s
SO. V a l id i t y  o f  a c t s  o f  t h e  c o m m is s io n

Sec. 22 30.010. C om m ission  on  J u d ic ia l  C onduc t.  The Commis­
sion on Judicial Conduct shall consist of nine members as follows: 
three persons who are justices or judges of s tate  courts, elected by the 
justices and judges of the s ta te  courts; three members who have 
practiced law in this state for 10 years, appointed by the governor 
from nominations made by the governing body of the organized bar 
and subject to confirmation by a majority of the members of the legis­
lature in joint session; and three citizens who are not judges, retired 
judges, or members of the sta te  bar, appointed by t-h* governor and 
subject to confirmation by a majority of the members c. the legislature 
in joint session. Commission membership term inates if a member 
ceases to hold the position th a t  qualified th a t  person for appointment.
A person may not serve on the commission and on the Judicial Council 
simultaneously. The commission shall elect one of its members to 
serve as chairman for a term prescribed by the  commission. A vacancy 
shall be filled by the appointing power for the  remainder of the term.
(§ 1 ch 213 SLA 1968; am § 23 ch 71 SLA 1972; am § 1 ch 160 SLA 
1984)

E f f e c t  o f  a m e n d m e n t s .  —  T h e  1 9 8 4  p r e m e  c o u r t ;  t h r e e  j u d g e s  o f  t h e  s u p e r io r
a m e n d m e n t  s u b s t i t u t e d  " C o n d u c t” f o r  c o u r t ,  e l e c te d  b y  t h e  j u d g e s  o f  t h e  s u p e r i o r
" Q u a l i f i c a t io n s "  in  t h e  c a t c h l in e  a n d  " A  c o u r t ;  o n e  ju d g e  o f  t h e  d i s t r i c t  c o u r t ,
p e r s o n  m a y  n o t ” fo r  'N o  p e r s o n  m a y  ’ in  e le c te d  b y  t h e  j u d g e s  o f  t h e  d i s t r i c t  c o u r t ;
t h e  t h i r d  s e n t e n c e  a n d ,  in  t h e  f i r s t  s e n -  tw o ,” a n d  " a n d  s u b je c t  to  c o n f i r m a t io n  b y
te n c e ,  s u b s t i t u t e d  C o n d u c t  f o r  a  m a jo r i t y  o f  t h e  m e m b e r s  o f  t h e  l e g i s la -

Q u a l i f i c a t io n s ,  " t h r e e  p e r s o n s  w h o  a r e  t u r e  in  j o i n l  8 e ss j Q nd t h r e e „ fo r  ,.a n d
j u s t i c e s  o r  j u d g e s  o f  s t a t e  c o u r ts  fo r  o n e  tw Q „ a n d  i n s e r t e d  „
j u s t i c e  o f  t h e  s u p r e m e  c o u r t , ” a n d  j u d g e s  . .  .  . , *
o f  t h e  B ta te  c o u r ts ;  t h r e e ” fo r  " o f  t h e  s u -  t l 0 n s  r a a d e  b J  t h e ’

Sec. 22.30.011. P o w e rs  a n d  d u t ie s  o f  th e  com m ission , (a) The 
commission shall on its own motion or on receipt of a written com­
plaint inquire into an allegation th a t  a judge

(1) has been convicted of a crime punishable as a felony under s tate  
or federal law or convicted of a  crime th a t  involves moral turpitude 
under state or federal law;

(2) suffers from a disability th a t  seriously interferes with the per­
formance of judicial duties and th a t  is or may become permanent;

(3) within a period of not more than  six years before the s ta r t  of the  
current term, committed an act or acts th a t  constitute
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(A) wilful misconduct in office,
(B) wilful and persistent failure to perform judicial duties,
(C) conduct prejudicial to the administration of justice,
(D) conduct th a t  brings the judicial office into disrepute, or
(E) conduct in violation of the code of judicial conduct; or
(4) is habitually intemperate.
(b) The commission may hold a hearing on an allegation under (a) 

of this section. A hearing under this section is a hearing under AS 
44.62.310(d) and is private unless a public hearing is requested by the 
judge.

(c) A judge appearing before the commission a t  the hearing is enti­
tled to counsel, may present evidence, and may cross-examine wit­
nesses.

(d) The commission may, after a hearing held under (b) of this sec­
tion,

(1) exonerate the judge of the charges;
(2) informally and privately admonish the judge or recommend 

counseling;
(3) reprimand the judge publicly or privately;
(4) refer the m atter  to the supreme court with a recommendation 

tha t  the judge be suspended, removed, or retired from office or pub­
licly or privately censured by the supreme court.

(e) A decision by the commission to reprimand a  judge publicly or 
privately may be appealed by the judge to the supreme court.

(f) i f  the commission decides to reprimand a judge privately, the 
commission shall forward the reprimand to the judge. A copy of the 
reprimand shall be sent to the  chief justice of the supreme court. A 
private reprimand is confidential.

(g) If the commission exonerates a  judge, a copy of the proceedings 
and report of the  commission may be made public on the request of the 
judge. (§ 1 ch 58 SLA 1981; am §§ 2 — 4 ch 160 SLA 1984)

E f f e c t  o f  a m e n d m e n t s .  —  T h e  1 9 8 4  
a m e n d m e n t ,  in  p a r a g r a p h  (3 ) o f  s u b s e c ­
t i o n  (a ), d e le te d  " o r "  a t  t h e  e n d  o f  s u b p a r a ­
g r a p h  (C ) a n d  a d d e d  s u b p a r a g r a p h  (E ); 
c h a n g e d  t h e  i n t e r n a l  r e f e r e n c e  in  6 u b se c -

Sec. 22.30.015. T e rm  of office.

C r o s s  r e f e r e n c e s .  —  F o r  t e r m s  o f 
m e m b e r s  a p p o in te d  o r  e le c te d  a f t e r  J u l y

t io n  (b ); a n d ,  in  s u b s e c t io n  (d ) . in s e r t e d  
p r e s e n t  p a r a g r a p h  (2 l a n d  r e d e s ig n a t e d  
f o r m e r  p a r a g r a p h s  (2 ) a n d  (3 ) a s  p r e s e n t  
p a r a g r a p h s  (3 ) a n d  (4 ). r e s p e c t iv e ly .

1 ,1 9 8 4 ,  s e e  § 10 , c h . 160 , S L A  1 9 8 4  in  th e  
T e m p o r a r y  a n d  S p e c ia l  A c ts .



§ 22.30.040 Alaska Statutes Supplement § 22.30.066

Sec. 22.30.040. P r e p a ra t io n  o f  b u d g e t .  The commission shall be 
responsible for preparing and presenting to the  legislature its pro­
posed annual budgets. (§ 1 ch 213 SLA 1968; am § 5 ch 160 SLA 
19841

E f f e c t  o f  a m e n d m e n t ? .  —  T h e  198 4  s h a l l  b e  r e s p o n s ib le  fo r  p r e p a r in g  a n d  p r e ­
a m e n d m e n t  r e w r o te  t h i s  s e c t io n ,  w h ic h  s e n t i n g  to  t h e  l e g i s l a t u r e  p ro p o s e d  a n n u a l  
f o r m e r ly  r e a J  " T h e  A la s k a  c o u r t  s y s te m  b u d g e t s  fo r  t h e  c o m m is s io n ."

Sec. 22 30.050. V alid ity  of a c ts  o f  th e  com m ission . No act of the
commission is valid unless concurred in by a majority of the members 
serving on the commission at the time the act is taken. (§ 1 ch 213 
SLA 1968; am § 6 ch 160 SLA 1984)

E f f e c t  o f  a m e n d m e n t s .  —  T h r  1 9 8 4  s e r v in g  o n  t h e  c o m m is s io n  a t  t h e  t im e  t h e
a m e n d m e n t  s u b s t i t u t e d  " th e  m e m b e r s  a c t  i s  t a k e n ” f o r  " i t s  m e m b e r s .”

Sec. 22.30.060. Rules  a n d  confiden tia li ty ,  (a) The commission 
shall make rules implementing this chapter and providing for confi­
dentiality of proceedings.

(b) All proceedings, records, files, and reports of the commission are 
confidential and disclosure may not be made except

(1) upon waiver in writing by the judge a t  any stage of the proceed­
ings;

(2) if the subject m atter  or the fact of the filing of charges has 
become public, in which case the commission may issue a statement in 
order to confirm the pendency of the investigation, to clarify the  proce­
dural aspects of the proceedings, to explain the right of the judge to a 
fair hearing, or to state tha t  the judge denies the allegations; or

(3) upon filing of formal charges, in which case only the charges 
shall become public. (§ 1 ch 213 SLA 1968; am § 7 ch 160 SLA 1984)

E f f e c t  o f  a m e n d m e n t s .  —  T h e  19 8 4  
a m e n d m e n t  a d d e d  s u b s e c t io n  (b ).

Sec. 22.30.066. Inquiry', (a) The commission may subpoena wit­
nesses, administer oaths, take the testimony of any person under oath, 
and require the production for examination of documents or records 
relating to its inquiry under AS 2;).30.011.

(b) In the course of an inquiry under AS 22.30.011 into judicial 
misconduct or the disability of a judge, the  commission may request 
the judge to submit to a physical or mental examination. If tne judge 
refuses to submit to the examination, the commission must determine 
the issue for which the examination was required adversely to the  
judge. (§ 2 ch 58 SLA 1981; am § 8 ch 160 SLA 1984)
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E f f e c t  o f  a m e n d m e n t s .  —  T h e  1 9 8 4  
a m e n d m e n t  a d d e d  s u b s e c t io n  (b ) .

(r

Sec. 22.30.080. D efinitions. In this chapter
(1) "commission” means the Commission on Judicial Conduct pro­

vided for in § 10, art. IV, Constitution of the State of Alaska and this 
chapter;

(2) 'judge” means a justice of the supreme court, a judge of the court 
of appeals, a judge of the superior court, or a judge of the district court 
who is the subject of an investigation or proceeding under § 10, art. 
IV, Constitution of the State of Alaska and this chapter. (§ 1 ch 213 
SLA 1968; am § 19 ch 12 SLA 1980; am § 9 ch 160 SLA 1984)

E f f e c t  o f  a m e n d m e n t s .  —  T h e  198 4  
a m e n d m e n t  s u b s t i t u t e d  " C o n d u c t"  fo r  
" Q u a l i f i c a t io n s ” in  p a r a g r a p h  (1 ).
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SU B J E C T :  A l a s k a  D i s t r i c t  C o u r t  C i v i l  R u l e  16(a)
( C SHB 1 3 9 ( J u d ) )

TO: R e p r e s e n t a t i v e  J o h n  S u n d

FROM: M i c h a e l  F. F o r d  -
L e g i s l a t i v e  C o u n s e l

S e c t i o n  15 o f  C S H B  1 3 9 (Judi c i a r y )  a m e n d s  R u l e  16(a) o f  the 
A l a s k a  D i s t r i c t  C o u r t  R u l e s  of  C i v i l  P r o c e d u r e  to p r o v i d e  
that a j u d g e  m a y  b e  p e r e m p t o r i l y  c h a l l e n g e d .  B e c a u s e  of  the 
e x i s t i n g  l a n g u a g e  o f  R u l e  16(a), the c h a l l e n g e  w o u l d  b e  
" u n d e r  C i v i l  R u l e  42(c) or A S  2 2 . 2 0 . 0 2 2 . "  T h i s  a p p e a r s  to 
a l l o w  a d e f e n d a n t  to u s e  e i t h e r  of two d i f f e r e n t  p r o c e d u r e s  
to i m p l e m e n t  t h a t  r i g h t .  U n d e r  G i e f f e l s  v. S t a t e , 587 P . 2d 
232 ( A l a s k a  1978), h o w e v e r ,  the A l a s k a  S u p r e m e  C o u r t  h e l d  
that the l e g i s l a t u r e  h a s  v e r y  l i m i t e d  p o w e r  to p r o v i d e  for 
the m e a n s  b y  w h i c h  the r i g h t  to p r e e m p t i o n  is e x e r c i s e d ,  and 
t h e r e f o r e  the p r o c e d u r a l  s e c t i o n s  o f  A S  2 2 . 2 0 . 0 2 2  w e r e  
s t r u c k  down. See a l s o  T u n l e y  v. M u n i c i p a l i t y  of  A n c h o r a g e  
Sch. D i s t ., 631 P . 2d 76 ( A l a s k a  1981).

If it is t h e  i n t e n t  of  the l e g i s l a t u r e  in  e n a c t i n g  sec. 15 
to " r e a c t i v a t e "  t h e  p r o c e d u r a l  p r o v i s i o n s  of  A S  2 2 . 2 0 . 0 2 2  
a n d  g i v e  a s m a l l  c l a i m s  l i t i g a n t  the c h o i c e  o f  the p r o c e­
dure s o f  R u l e  42(c) o r  the statutes, it is d o u b t f u l  t h a t  the 
c u r r e n t  v e r s i o n  o f  C S H B  1 3 9 (Jud) a c c o m p l i s h e s  t h a t  goal.

T h e  p r e f e r r e d  m e t h o d  o f  a m e n d i n g  r u l e s  o f  c o u r t  is to 
d i r e c t l y  a m e n d  t h e  r u l e  in q u e s t i o n .  S e c t i o n  15 o f  C S H B  
1 3 9 (Jud) a r g u a b l y  a m e n d s  C i v i l  R u l e  42(c) i n d i r e c t l y  b y  
g i v i n g  the s m a l l  c l a i m s  l i t i g a n t  an o p t i o n  to c h o o s e  the 
s t a t u t o r y  p r o c e d u r e  in m a k i n g  a p e r e m p t o r y  c h a l l e n g e  in a 
s m a l l  c l a i m s  a c t i o n .  T h i s  m a y  p r o v e  i n e f f e c t i v e  in c h a n g i n g  
C i v i l  R u l e  42(c), so t h a t  the p r o c e d u r e  set out in C i v i l  
R u l e  42(c) w i l l  b e  a p p l i e d  b y  the c o u r t s  r e g a r d l e s s  o f  the 
r e f e r e n c e  i n  D i s t r i c t  C o u r t  C i v i l  R u l e  16(a) to AS  2 2 . 20.022. 
If y o u  d e c ire to c r e a t e  an e x c e p t i o n  to t h e  a p p l i c a b i l i t y  of
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R u l e  42(c), it w o u l d  b e  b e t t e r  to d i r e c t l y  a m e n d  C i v i l  R u l e  
42(c) to p r o v i d e  the o p t i o n  of a d i f f e r e n t  p r o c e d u r e  for 
s m a l l  c l a i m s  ac t i o n s .

O n  the o t h < r  hand, if y o u  d e s i r e  to d e f e r  to R u l e  4 2 ( c )’s 
p r o c e d u r a l  r e q u i r e m e n t s ,  it w o u l d  b e  a d v i s a b l e  to d e l e t e  the 
r e f e r e n c e  in R u l e  16(a) to A S  22.20.022.

M F F :m k r  
m 9 / 1 1 6



§ 22.30.010 A la s k a  S ta tu te s  S u p p lem en t § 22.30.011 

Chapter 30. Judicial Conduct.
Section Section
10 . C o m m is s io n  o n  J u d i c i a l  C o n d u c t  6 0 . R u le s  a n d  c o n f id e n t ia l i ty
11 . P o w e rs  a n d  d u t i e s  o f  t h e  c o m m is s io n  6 6 . I n q u i r y
4 0 . P r e p a r a t i o n  o f  b u d g e t  8 0 . D e f in i t io n s
5 0 . V a l id i t y  ->f a c t s  o f  t h e  c o m m is s io n

Sec. 22.30.010. Com m ission  on J u d ic ia l  C onduc t.  The Commis­
sion on Judicial Conduct shall consist of nine members as follows: 
three persons who are justices or judges of state courts, elected by the 
justices and judges of the state courts; three members who have 
practiced law in this state for 10 years, appointed by the governor 
from nominations made by the governing body of the organized bar 
and subject to confirmation by a majority of the members of the legis­
lature  in joint session; and three citizens who are not judges, retired 
judges, or members of the state bar, appointed by the governor and 
subject to confirmation by a majority of the members of the legislature 
in  jo in t session. Commission membership terminates if a member 
ceases to hold the position th a t  qualified that  person for appointment. 
A person may not serve on the commission and on the Judicial Council 
simultaneously. The commission shall elect one of its members to 
serve as chairman for a term prescribed by the commission. A vacancy 
shall be filled by the appointing power for the remainder of the term. 
(§ 1 ch 213 SLA 1968; am § 23 ch 71 SLA 1972; am § 1 ch 160 SLA 
1984)

E f f e c t  o f  a m e n d m e n t s .  —  T h e  19 8 4  p r e m e  c o u r t ;  t h r e e  ju d g e s  o f  t h e  s u p e r io r  
a m e n d m e n t  s u b s t i t u t e d  " C o n d u c t"  fo r  c o u r t ,  e le c te d  b y  t h e  ju d g e s  o f  t h e  s u p e r io r  
" Q u a l i f i c a t io n s "  in  t h e  c a t c h l in e  a n d  "A  c o u r t ;  o n e  ju d g e  o f  t h e  d i s t r i c t  c o u r t ,
p e r s o n  m a y  n o t” fo r  "N o  p e r s o n  m a y ” in  e le c te d  b y  th e  j u d g e s  o f  t h e  d i s t r i c t  c o u r t ;
t h e  t h i r d  s e n te n c e  a n d ,  in  t h e  f i r s t  s e n -  tw o ,"  a n d  " a n d  s u b je c t  to  c o n f i r m a t io n  b y
te n c e ,  s u b s t i t u t e d  C o n d u c t  fo r  a  m a jo r i ty  o f  t h e  m e m b e r s  o f  t h e  le g i s la -
" Q u a h f i c a t io n s ,  th r e e  p e r s o n s  w h o  a r e  t u r e  in  j o i n t  8 e ss io n ; a n d  t h r e e „ f o r  ,.a n d  
j u s  ic e s  o r  j u d g e s  o f  s t a t e  c o u r t s  f o r  o n e  tw o » a n d  i n s e r t e d .. o r  f ro n i n o m i n a .
j u s t i c e  o f  h e  s u p r e m e  c o u r t  a n d  ju d g e s  t jo n s  m a d e  b  h ^ ,  
o f  t h e  s t a t e  c o u r ts ;  th r e e  fo r  o f  t h e  s u -  1

Sec. 22.30.011. P o w e rs  an d  d u tie s  o f  the  com m ission, (a) The 
commission shall on its own motion or on receipt of a written com­
plain t inquire into an allegation th a t  a judge

(1) has been convicted of a crime punishable as a felony under state 
or federal law or convicted of a crime tha t  involves moral turpitude 
under state or federal law;

(2) suffers from a disability that seriously interferes with the per­
formance of judicial duties and th a t  is or may become permanent;

(3) within a period of not more than  six years before the s ta r t  of the 
curren t term, committed an act or acts tha t  constitute

80
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(A) wilful misconduct in office,
(B) wilful and persistent failure to perform judicial duties,
(C) conduct prejudicial to the administration of justice,
(D) conduct th a t  brings the judicial office into disrepute, or
(E) conduct in violation of the code of judicial conduct; or
(4) is habitually intemperate.
(b) The commission may hold a hearing on an allegation under (a) 

of this section. A hearing under this section is a hearing under AS 
44.62.310(d) and is private unless a public hearing is requested by the 
judge.

(c) A judge appearing before the commission at the hearing is enti­
tled to counsel, may present evidence, and may cross-examine wit­
nesses.

(d) The commission may, after a hearing held under (b) of this sec­
tion,

(1) exonerate the judge of the charges;
(2) informally and privately admonish the judge or recommend 

counseling;
(3) reprimand the judge publicly or privately;
(4) refer the m atter  to the supreme court with a recommendation 

th a t  the judge be suspended, removed, or retired from office or pub­
licly or privately censured by the supreme court.

(e) A decision by the commission to reprimand a judge publicly or 
privately may be appealed by the judge to the supreme court.

(f) If the  commission decides to reprimand a judge privately, the 
commission shall forward the reprimand to the judge. A copy of the 
reprimand shall be sent to the chief justice of the supreme court. A 
private reprimand is confidential.

(g) If the commission exonerates a judge, a copy of the proceedings 
and report of the  commission may be made public on the request of the 
judge. (§ 1 ch 58 SLA 1981; am §§ 2 — 4 ch 160 SLA 1984)

E f f e c t  o f  a m e n d m e n t s .  —  T h e  1 9 8 4  
a m e n d m e n t ,  in  p a r a g r a p h  (3 )  o f  s u b s e c ­
t io n  (a ) ,  d e le te d  " o r"  a t  t h e  e n d  o f  s u b p a r a -  
g T a p h  (C ) a n d  a d d e d  s u b p a r a g r a p h  (E ); 
c h a n g e d  t h e  i n t e r n a l  r e f e r e n c e  in  s u b s e c -

Sec. 22.30.015. T e rm  o f  office.

C r o s s  r e f e r e n c e s .  —  F o r  t e r m s  o f  
m e m b e r s  a p p o in te d  o r  e le c te d  a f t e r  J u l y

t io n  (b); a n d ,  in  s u b s e c t io n  (d ) . in s e r t e d  
p r e s e n t  p a r a g r a p h  t2 i  a n d  r e d e s ig n a t e d  
f o r m e r  p a r a g r a p h s  (21 a n d  (3 )  a s  p r e s e n t  
p a r a g r a p h s  (3 ) a n d  (4 ) , r e s p e c t iv e ly .

1 ,1 9 8 4 .  s e e  § 1 0 , c h . 1 6 0 , S L A  1 9 8 4  in  t h e  
T e m p o r a r y  a n d  S p e c ia l  A c ts .



§ 22.30.040 Alaska Statutes Supplement § 22.30.066

Sec. 22.30.040. P r e p a ra t io n  of bu d g e t.  The commission shall be 
responsible for preparing and presenting to the legislature its pro­
posed annual budgets. (§ 1 ch 213 SLA 1968; am § 5 ch 160 SLA 
1984)

E f f e c t  o f  a m e n d m e n t s .  —  T h e  1 9 8 4  s h a l l  b e  r e s p o n s ib le  fo r  p r e p a r in g  a n d  p r e ­
a m e n d m e n t  r e w ro te  t h i s  s e c t io n ,  w h ic h  s e n t i n g  to  t h e  l e g i s l a tu r e  p ro p o s e d  a n n u a l  
f o r m e r ly  r e a d  " T h e  A la s k a  c o u r t  s y s te m  b u d g e t s  fo r  t h e  c o m m is s io n .”

Sec. 22.30.050. V alid ity  o f  ac ts  o f  the  com m ission. No act of the 
commission is valid unless concurred in by a majority of the members 
serving on the commission at the time the act is taken. (§ 1 ch 213 
SLA 1968; am § 6 ch 160 SLA 1984)

E f f e c t  o f  a m e n d m e n t s .  —  T h e  1 9 8 4  s e r v i n g  o n  t h e  c o m m is s io n  a t  th e  t im e  t h e  
a m e n d m e n t  s u b s t i t u t e d  " th e  m e m b e r s  a c t  is  t a k e n "  fo r  " i t s  m e m b e rs ."

Sec. 22.30.060. R ules  a n d  confiden tia li ty , (a) The commission 
shall make rules implementing this chapter and providing for confi­
dentiality of proceedings.

(b) All proceedings, records, files, and reports of the commission are 
confidential and disclosure may not be made except

(1) upon waiver in writing by the judge a t  any stage of the proceed­
ings;

(2) if the subject m atter  or the fact of the filing of charges has 
become public, in which case the commission may issue a statement in 
order to confirm the pendency of the investigation, to clarify the proce­
dural aspects of the proceedings, to explain the r ight of the judge to a 
fair hearing, or to state th a t  the judge denies the allegations; or

(3) upon filing of formal charges, in which case only the charges 
shall become public. (§ 1 ch 213 SLA 1968; am § 7 ch 160 SLA 1984)

E f f e c t  o f  a m e n d m e n t s .  —  T h e  1984  
a m e n d m e n t  a d d e d  s u b s e c t io n  (b).

Sec. 22.30.066. Inqu iry ,  (a) The commission may subpoena wit­
nesses, administer oaths, take the testimony of any person under oath, 
and require the production for examination of documents or records 
relating to its inquiry under AS 22.30.011.

(b) In the course of an inquiry under AS 22.30.011 into judicial 
misconduct or the disability of a judge, the  commission may request 
the judge to submit to a physical or mental examination. If the judge 
refuses to submit to the examination, the commission must determine 
the issue for which the examination was required adversely to the 
judge. (§ 2 ch 58 SLA 1981; am § 8 ch 160 SLA 1984)
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E f f e c t  o f  a m e n d m e n t s .  —  T h e  1 9 8 4  
a m e n d m e n t  a d d e d  s u b s e c t io n  (b ).

Sec. 22.30.080. D efinitions. In this chapter
(1) "commission” means the Commission on Judicial Conduct pro­

vided for in § 10, art. IV, Constitution of the State of Alaska and this 
chapter;

(2) ’̂ judge” means a justice of the supreme court, a judge of the  court 
of appeals, a  judge of the superior court, or a judge of the d istrict court 
who is the subject of an investigation or proceeding under § 10, art. 
IV, Constitution of the State of Alaska and this chapter. (§ 1 ch 213 
SLA 1968; am  § 19 ch 12 SLA 1980; am § 9 ch 160 SLA 1984)

E f f e c t  o f  a m e n d m e n t s .  —  T h e  1 9 8 4  
a m e n d m e n t  s u b s t i t u t e d  " C o n d u c t"  fo r  
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S T A T E  O F  A L A S K A  1 9 8 7  L E G I S L A T I V E  S E S S I O N

F I S C A L  N O T E

.HHQ.UES.Tr_

R e v i s i o n  D a t e :
T i t l e :  ^ j u r i s d i c t i o n  o f  s u p e r i o r  a n d

d i s t r i c t  c o u r t s ,  q u a l i f i c a t i o n s . . .  
S p o n s o r :  G r u e n b e r g ,  S u n d ,  P e t t y j o h n . . ,
R e q u e s t o r :  H o u s e  J u d i c i a r y  C o m m i t t e e

B i l l  V e r s i o n :  
P u b l i s h  D a t e :

1IB 139

A g e n c y  A f f e c t e d :  
BRU:

A l a s k a  C o u r t  S y s t e m  
T r i a l  C o u r t s

C o m p o n e n t s :

JiXEGM QI'm EL’S/RKV-E NQKSj  
OPERATING "  

P e r s o n a l  S e r v i c e s  
T r a v e l  
C o n t r a c t u a l  
S u p p l i e s  
E q u i p m e n t  
L a n d  & S t r u c t u r e s  
G r a n t s  & C l a i m s  

TOTAL OPERATING

FY 87
(Thousa n d s  of_Pi3l l a x s l _

0 . 0

FY 88

0 . 0

FY 8 9

0 . 0

FY 90

0 . 0

FY 91

0 . 0

FY 92

0 . 0

C A PIT A L  ....................................................................................................................................................................

REVENUE

FUNDING: ( T h o u s a n d s  o f  D o l l a r s )
G e n e r a l  F u n d s 0 . 0 0 . 0

o
•

o 1o
•

o oo o
•

o

F e d e r a l  F u n d s
O t h e r

TOTAL

O
•

o o
•

o o
•

o

o o 0 , 0

o
•

o

P O S I T I O N S :
F u l l - t i m e
P a r t - t i m e
T e m p o r a r y

MALXS15.; ( A t t a c h  a  s e p a r a t e  p a g e  i f  n e c e s s a r y )

No f i s c a l  i m p a c t .

P r e p a r e d  b y :  K a r l a  F o r s y t h e ,  G e n e r a l  C o u n s e l  P h o n e :  2 6 4 - 8 2 2 8
D i v i s i o n :  A l a s k a  C o u r t  S y s t e m  D a t e :  2 - 1 9 - 8 7

JO.
A p p r o v e d  b y :  S t e p h a n i e  J .  C o l< r ,  D e p u t y  D i r e c t o r  D a t e :  2 - 1 9 - 8 7
A g e n c y :  A l a s k a  C o u r t  S y s t e m

D i s t r i b u t i o n  ( b y  p r e p a r e r ) :
L e g i s l a t i v e  F i n a n c e  
L e g i s l a t i v e  S p o n s o r  
R e q u e s t o r
O i f i c e  o f  M a n a g e m e n t  & B u d g e t  
I m p a c t e d  A g e n c y ( i e s )
S e n a t e  S e c r e t a r y  ,  P a g e  1 o f  1



C O M M I T T E E S

P . O .  B O X  V 
J U N E A U ,  A L A S K A  9 9 8 1 1 

(9 0 7 ) 4 6 5 -3 7 1 8  
4 6 5 - 4 9 6 8 /4 9 8 6

14 C L A Y  C O U R T  
A N C H O R A G E ,  A L A S K A  9 9 5 0 3  

(9 0 7 )  2 7 6 -6 8 4 4

House Majority Leader

H O U S E  H E A L T H ,  E D U C A T I O N  
A N D  S O C I A L  S E R V I C E S  

H O U S E  J U D I C I A R Y  
H O U S E  R U L E S Representative Max F. Gruenberg, Jr.

District IX 
Spenard, Upper Midtown Anchorage

M e m o r a n d u m

D a t e :  M a r c h  2 ,  1 9 8 7

T o :  M e m b e r s  o f  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e

F r o m :  R e p r e s e n t a t i v e  Max F .  G r u e n b e r g ,  J r .

R e :  HB 1 3 9 ,  "A n  A c t  r e l a t i n g  t o  t h e  j u r i s d i c t i o n  o f
t h e  s u p e r i o r  a n d  d i s t r i c t  c o u r t s ,  j u d i c i a l  
d i s q u a l i f i c a t i o n  a n d  i m p e a c h m e n t ,  t h e  p r o c e d u r e  
f o r  j u c '  I c i a l  r e t i r e m e n t  d u e  t o  i n c a p a c i t y  o r  
d i s a b i l i t y ,  a n d  p r o c e e d i n g s  b e f o r e  m a g i s t r a t e s .

HB 1 3 9  i s  b a s e d  o n  a  b i l l  t h a t  p a s s e d  t h e  H o u s e  l a s t  s e s s i o n  
a s  HB 5 1 6 ,  w h i c h  p r o v i d e d  a  p r o c e d u r e  f o r  t h e  i m p e a c h m e n t  o f  
c o u r t  o f  a p p e a l s  j u d g e s  a n d  d i s t r i c t  c o u r t  j u d g e s  a n d  t h e  
d i s q u a l i f i c a t i o n  o f  j u d g e s  f o r  c a u s e .

HB 1 3 9  i n c o r p o r a t e s  HB 5 1 6 ,  w i t h  s o m e  t e c h n i c a l  c h a n g e s  
s u g g e s t e d  b y  l e g a l  c o u n s e l .  A t  t h e  r e q u e s t  o f  t h e  j u d i c i a r y ,
I  h a v e  a l s o  a d d e d  a  n u m b e r  o f  o t h e r  p r o v i s i o n s ,  w h i c h  i n c r e a s e  
t h e  j u r i s d i c t i o n  o f  d i s t r i c t  c o u r t s ,  g i v e  m a g i s t r a t e s  e x p l i c i t  
a u t h o r i t y  t o  h a n d l e  v i o l a t i o n s ,  a n d  c l a r i f y  t h e  l a w  r e g a r d i n g  
j u d i c i a l  r e t i r e m e n t .



CONTENTS OF HB 139 COMMITTEE F I L E

1 .  S e c t i o n a l  A n a l y s i s  o f  HB 1 3 9

2 .  M a x 1s  memo

3 .  C o p y  o f  HB 1 3 9

4 .  C o u r t  S y s t e m  m emo r e g a r d i n g  s u g g e s t e d  a d d i t i o n s  t o  HB 5 1 6  
( ' 8 6 )

5 .  H o u s e  J o u r n a l  e x c e r p t  s h o w i n g  p a s s a g e  o f  A m e n d .  # 1 4  t o  
HB 3 7 7 ,  i n c r e a s i n g  t h e  j u r i s d i c t i o n a l  l i m i t  o f  d i s t r i c t  
c o u r t s .

6 .  P r e s e n t  l a n g u a g e  o f  AS 2 2 . 2 0 . 0 2 0  ( b )  w a i v e r  p r o v i s i o n s  
f o r  d i s q u a l i f i c a t i o n  o f  j u d i c i a l  o f f i c e r  f o r  c a u s e .



State of Alaska
Hou%t Majority Leader 

COMMiTTOES

HOUSE HEALTH, EDUCATION 
AND SOCIAL SERVICES 

HOUSE JUDICIARY 
HOUSE RULES

v -rr-. y p

Representative *'< F. Gruenberg, Jr. 
District 11 

Spenard, Upper Midtown Anchorage

P.O. BOX V 
JUNEAU, ALASKA 99811 

(907)465-3718 
465-4968/4936

914 CLAY COURT 
ANCHORAGE, ALASKA 99503 

(907) 276-6844

M e m o ra n d u m

D a t e :  M a r c h  2 ,  1 9 8 7

T o :  M e m b e r s  o f  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e

F r o m :  R e p r e s e n t a t i v e  M ax F .  G r u . e n b e r g ,  J r .

R e :  HB 1 3 9 ,  "A n  A c t  r e l a t i n g  t o  t h e  j u r i s d i c t i o n  o f
t h e  s u p e r i o r  a n d  d i s t r i c t  c o u r t s ,  j u d i c i a l  
d i s q u a l i f i c a t i o n  a n d  i m p e a c h m e n t ,  t h e  p r o c e d u r e  
f o r  j u d i c i a l  r e t i r e m e n t  d u e  t o  i n c a p a c i t y  o r  
d i s a b i l i t y ,  a n d  p r o c e e d i n g s  b e f o r e  m a g i s t r a t e s .

HB 1 3 9  i s  b a s e d  o n  a  b i l l  t h a t  p a s s e d  t h e  H o u s e  l a s t  s e s s i o n  
a s  HB 5 1 6 ,  w h i c h  p r o v i d e d  a  p r o c e d u r e  f o r  t h e  i m p e a c h m e n t  o f  
c o u r t  o f  a p p e a l s  j u d g e s  a n d  d i s t r i c t  c o u r t  j u d g e s  a n d  t h e  
d i s q u a l i f i c a t i o n  o f  j u d g e s  f o r  c a u s e .

HB 1 3 9  i n c o r p o r a t e s  HB 5 1 6 ,  w i t h  s o m e  t e c h n i c a l  c h a n g e s  
s u g g e s t e d  b y  l e g a l  c o u n s e l .  A t  t h e  r e q u e s t  o f  t h e  j u d i c i a r y ,
I  h a v e  a l s o  a d d e d  a  n u m b e r  o f  o t h e r  p r o v i s i o n s ,  w h i c h  i n c r e a s e  
t h e  j u r i s d i c t i o n  o f  d i s t r i c t  c o u r t s ,  g i v e  m a g i s t r a t e s  e x p l i c i t  
a u t h o r i t y  t o  h a n d l e  v i o l a t i o n s ,  a n d  c l a r i f y  t h e  l a w  r e g a r d i n g  
j u d i c i a l  r e t i r e m e n t .



OFFICE OF ADMINISTRATIVE DIRECTOR

^Alaska (Eourl Rustem
jStnte of Alaska

K A R L A  L .  F O R S Y T H E  303 K * ,r“ ‘
S T A F F  C O U N S E L  AnCh0r39e’ “  99501 (907) 264-8228

J a n u a r y  6 ,  1987

R e p r e s e n t a t i v e  Max F .  G r u e n b e r g ,  J r .
914 C la y  C o u r t  
A n c h o r a g e ,  A la s k a  99503

D e a r  M ax:

It is m y u n d e r s t a n d i n g  from  A r t  S n o w d e n  t h a t  y o u  a n t i c i p a t e  i n t r o d u c in g  l e g i s ­
la t io n  to  i n c r e a s e  t h e  m o n e ta r y  j u r i s d i c t i o n  o f  d i s t r i c t  c o u r t  to  $ 3 5 ,0 0 0 ,  a n d  t h a t  
y o u  w ou ld  b e  w illing  to  i n c lu d e  o t h e r  a m e n d m e n ts  r e l a t i n g  to  d i s t r i c t  c o u r t  
j u r i s d i c t i o n .

O v e r  t h e  p a s t  y e a r  ju  ■’g e s  a n d  a d m i n i s t r a t i v e  o f f ic e  s t a f f  h a v e  s u g g e s t e d  f o u r  
s t a t u t o r y  c h a n g e s  r e la x in g  to  d i s t r i c t  c o u r t  j u r i s d i c t i o n .

^  1  J u d g e  S e r d a h e l y  s u g g e s t s  a m e n d in g  t h e  U n ifo rm  E n f o rc e m e n t  o f
F o r e ig n  J u d g m e n t s  A c t to  p r o v id e  t h a t  f o r e ig n  ju d g m e n ts  fa l l in g  
w i th in  t h e  D i s t r i c t  C o u r t ' s  ju r isd ic tion^ jm usT J  b e  f iled  in D i s t r i c t  C o u r t  
( s e e  a t t a c h e d  l e t t e r ) .  ,M au

t
!. J u d g e  S te m p  s u g g e s t s  a m e n d in g  t h e  U n ifo rm  A r b i t r a t i o n  A c t to  p r o ­

v i d e  t h a t  a w a r d s  m ay  b e  e n f o r c e d  i "  ^ ' s t r i c t  c o u r t  u p  to  t h e  m o n e ta r y  
a m o u n t  ( s e e  a t t a c h e d  l e t t e r ) .

vY  3 .  J u d g e  S te m p  a lso  s u g g e s t s  c l a r i f y in g  t h e  j u r i s d i c t i o n  o f  th p  d i s t r i c t  
c o u r t  o v e r  f o rc ib le  e n t r y  a n d  d e t a i n e r  a c t i o n s  w h en  th e  ' / a lg e  o f  t h e  
p r o p e r t y  o r  o f  t h e  a r r e a r s  a n d  d a m a g e  to  t h e  p r o p e r t y  d o e s  n o t  
e x c e e d  $ 2 5 ,0 0 0 ."  A l th o u g h  J u d g e  S tem p  h a s  n o t  m ade  a s p e c i f ic  
p r o p o s a l ,  I k n o r  t h a t  y o u  a r e  fam ilia r  from  y o u r  p r a c t i c e  w ith  FED 
a c t i o n s ,  a n a  m ay h a v e  some t h o u g h t s  a b o u t  t h e  b e s t  w ay  to a d d r e s s  
h i s  c o n c e r n .

4 .  S t e p h a n i e  Cole  s u g g e s t s  a m e n d in g  AS 2 2 .1 5 .1 2 0 ( 7 )  l!o a d d  v io la t io n s  
u n d e r  AS 11 to  t h e  c a t e g o r i e s  o f  c a s e s  w h ic h  m a g i s t r a t e s  c a n  h e a r  
( s e e  a t t a c h e d  m e m o ra n d u m ) .



Representative M a x  F. Gruenberg, Jr.
January 6, 1937
Page T w o

T h a n k  y o u  f o r  y o u r  i n t e r e s t  in i n c lu d in g  t h e s e  a m e n d m e n t s .  I f  ! c a n  p r o v i d e  
f u r t h e r  in fo rm a t io n  o r  a s s i s t  y o u  in  a n y  w a y  w i th  b a c k g r o u n d  o r  d r a f t i n g ,  
p l e a s e  le t  me k n o w .

S i n c e r e ly

K a r la  L . F o r s y t h e  
S t a f f  C o u n s e l

!(LF :b s

A t t .

c c :  A r t h u r  H . S n o w d e n ,  II , A d m i n i s t r a t i v e  D i r e c to r

1/5/37-A



CHAMBERS OF 
DOUGLAS J .  SERDAHELY 

Presiding Ju d g e

Superior Court 
§tntr of Alaska

THIRD JUDICIAL DISTRICT 

303 K STREET 

ANCHORAGE, ALASKA
9&S01-2083

M E M O R A N D U M

TO: K a r l a  F o r s y t h e

FROM: P r e s i d i n g  J u d g e  Serdaiiely

DATE:

RE:

F e b r u a r y  11, 1986

L e g i s l a t i o n  - F o r e i g n  J u d g m e n t s

C o n s i s t e n t  w i t h  the i n c r e a s e  in D i s t r i c t  C o u r t  
j u r i s d i c t i o n  to $ 2 5 , 0 0 0 ,  w e  m a y  w a n t  to a m e n d  the U n i f o r m  
E n f o r c e m e n t  o f  F o r e i g n  J u d g m e n t s  Act, AS 0 9 . 3 0 . 2 0 0  et seq., 
to p r o v i d e  t h a t  f o r e i g n  j u d g m e n t s  f a l l i n g  w i t h i n  the D i s­
tr i c t  C o u r t ' s  j u r i s d i c t i o n  m u s t  be f iled in D i s t r i c t  C o u r t  
r a t h e r  t h a n  S u p e r i o r  Court.

I j u s t  h a d  a w a g e  g a r n i s h m e n t  c a s e  b a s e d  on a 
$ 7400 f o r e i g n  d e f a u l t  j u d g m e n t ,  and d i s c o v e r e d  t h a t  I p r o b­
a b l y  c o u l d  n o t  l a w f u l l y  r e m a n d  the m a t t e r  to D i s t r i c t  
C o u r t .

Office of Administrative Director 
Alaska Court System



C H A M B ER S O F 
RALPH STEMP 

JU D G E

^tsiric1 fljmtrl 
*

^ ta tc  of Jklasfen

T H IR D  JU D IC IA L  D IS T R IC T

341 W est Fourth  A ven ue  
A ncho rage , A laska  99501-2074

J a n u a r y  3 1 , 1 9 8 6

K a r l a  F o r s y t h e  
G e n e r a l  C o u n s e l  
303 K S t r e e t ,
A n c h o r a g e ,  A l a s k a ,  9 9 5 0 1 - 2 0 9 9  

D e a r  Ms. F o r s y t h e :

W i t h  t h e  e x p a n d e d  j u r i s d i c t i o n  of t h e  D i s t r i c t  C o u r t  
e n a c t e d  in 1 9 8 5  y o u  m i g h t  w a n t  t o  c o n s i d e r  t w o  a r e a s  of 
j u r i s d i c t i o n  t h a t  w e r e  n o t  a d d r e s s e d  in 1985.

T h e  U n i f o r m  A r b i t r a t i o n  A c t  (A.S. 0 9 . 4 3 . 1 7 0 )  p r o v i d e s  
t h a t  e n f o r c e m e n t  of  a w a r d s  is p r o p e r  in t h e  S u p e r i o r  C o u r t  
r e g a r d l e s s  of t h e  a m o u n t  of t h e  c o n t r o v e r s y .  T h e  s a m e  
is t r u e  w i t h  r e g a r d  t o  e n f o r c e m e n t  o f  l a w y e r  f e e  a r b i t r a t i o n  
a w a r d s  (Bar R u l e  41). Y o u  m a y  w a n t  t o  c o n s i d e r  w h e t h e r  
t h e s e  t w o  a r e a s  of j u r i s d i c t i o n  s h o u l d  ‘be  a m e n d e d  in o r d e r  
to be  c o n s i s t e n t  w i t h  t h e  1 9 8 5  a c t .

V e r y  t r u l y  y o u r s ,

R a l p h  S t e m p  
D i s t r i c t  C o u r t  J u d g e

cc: J u d g e  D o u g l a s  S e r d a h e l y

J u d g e  N a t a l i e  K. F i n n



Alaska Court System

d a t e  : M a y  27, 1 9 8 6

s u b j e c t -, p r o p o s e d  L e g i s l a t i o n

K a r l a  F o r s y t h e  
S t a f f  C o u n s e

F R O M : J u d g e  Ra

By  t h e  v e r y  f a c t  t h a t  t h e  D i s t r i c t  C o u r t  is a 
c o u r t  of l i m i t e d  j u r i s d i c t i o n  t h e r e  w i l l  a l w a y s  be s i t u a t i o n s  
i n  w h i c h  a l i t i g a n t ,  t h r o u g h  c h o o s i n g  t o  be  in  t h a t  c o u r t ,  
w i l l  i n c u r  a loss n o t  o n  t h e  m e r i t s  b e c a u s e  t h e  c o u r t  is 
w i t h o u t  j u r i s d i c t i o n  t o  a d j u d i c a t e  h i s  c l a i m .  I t  s e e m s
t h a t  o n e  s u c h  s i t u a t i o n ,  w h e r e  t h e  l i t i g a n t ' s  l o s s e s  w i l l
p r o b a b l y  a l w a y s  b e  l a r g e ,  is t h e  a r e a  of  e v i c t i o n  f r o m  
" p r e m i s e s . "  It w o u l d  t h e r e f o r e  s e e m  d e s i r a b l e  t h a t  t h e  
d e f i n i t i o n  o f  j u r i s d i c t i o n  in  s u c h  a r e a  b e  as c l e a r  a n d  
s i m p l e  as p o s s i b l e .  O u r  j u r i s d i c t i o n  s t a t u t e  is n o t  t h a t
c l e a r  o n  t h e  s u b j e c t  a n d  u n f o r t u n a t e l y  t h e r e  is n o t  m u c h  
A l a s k a  p r e c e d e n t  i n  t h e  a r e a  c f  f o r c i b l e  e n t r y  a n d  d e t a i n e r .

T h e  c h a n c e  f o r  j u r i s d i c t i o n a l  e r r o r  in  f o r c i b l e
e n t r y  a n d  d e t a i n e r  a c t i o n s  is n o t  m e r e l y  h y p o t h e t i c a l  o r  
a c a d e m i c  n o r  c a n  i t  b e  o v e r c o m e  w i t h  " g o o d  l a w y e r i n g "  b y  
a l i t i g a n t .  T h e  r e a s o n  t h a t  t h e r e  is a l a r g e  r i s k  of e r r o r  
is t h a t  t h e  s t a t u t e ,  i n  a t t e m p t i n g  t o  l i m i t  j u r i s d i c t i o n ,  
a c t u a l l y  i n t r o d u c e s  t h e  c o n f u s i o n .

T h e  s t a t u t e  (A.S. 2 2 . 1 5 . 0 3 0 ( a ) ( 6 ) )  ( c o p y  a t t a c h e d  
f o r  e a s y  r e f e r e n c e )  p r o v i d e s  t h a t  t h e  D i s t r i c t  C o u r t  s h a l l  
h a v e  j u r i s d i c t i o n  o v e r  f o r c i b l e  e n t r y  a n d  d e t a i n e r  a c t i o n s  
" w h e n  t h e  v a l u e  of t h e  p r o p e r t y  o r  of t h e  a r r e a r s  a n d  d a m a g e  
t o  t h e  p r o p e r t y  d o e s  n o t  e x c e e d  $ 2 5 , 0 0 0 . "  T h e r e  a r e  s e v e r a l  
p r o b l e m s  c r e a t e d  b y  t h i s  l i m i t a t i o n s  p h r a s e .  F i r s t ,  t h e  
n o t i o n  of " a r r e a r s  a n d  d a m a g e s "  is n o t  a ^  f a c t o r  in t h e  
f o r c i b l e  e n t r y  a n d  d e t a i n e r  s u m m a r y  a c t i o n .  S u c h  m a t t e r s  
a r e  s e p a r a t e  c a u s e s  o f  a c t i o n  w h i c h  m a y ,  b u t  n e e d  n o t  be, 
j o i n e d  w i t h  t h e  s u m m a r y  a c t i o n  f o r  p o s s e s s i o n .  See, M c D o w e l 1 
v. L e n a r d u z z i , 546 P . 2d 1 3 1 5  ( A l a s k a  1 9 7 6 ) ;  T h r i f t  Shop, 
Inc. v. A l a s k a  M u t u a l  S a v i n g s  3 a n k , 398 P . 2d 657 ( A l a s x a  
1965) .

S e c o n d ,  t h e  l i m i t a t i o n  p r o v i s i o n  d e a l s  w i t h  t h e  
v a l u e  of " p r o p e r t y . "  T h e r e  is no i n d i c a r i o n  w h e t h e r  t h i s  
n o t i o n  c o n c e r n s  t h e  u n d e r l y i n g  f e e  i n t e r e s t ,  t h e  p l a i n t i f f ' s

Adm. F - l 
Cey. 9 -7 3



p r e s e n t  i n t e r e s t ,  t.’ne d e f e n d a n t ' s  p r e s e n t  i n t e r e s t ,  o r  
s o m e  o t h e r  i n t e r e s t .  C i v i l  F o r m  170 s e e m s  t o  s u g g e s t  t h a t  
t h e  r e l e v a n t  p r o p e r t y  i n t e r e s t  is t h a t  o f  the n o m i n a l  
p l a i n t i f f .

T h e  f o r c i b l e  e n t r y  a n d  d e t a i n e r  a r e a  is o n l y  
o n e  e x a m p l e  of the p r o b l e m s  s t h a t  a r e  i n h e r e n t  in t h e  g r a n t  
of l i m i t e d  j u r i s d i c t i o n ,  and, of  c o u r s e ,  t h a t  w i l l  c o n t i n u e  
to  e x i s t .  H o w e v e r ,  w h e n  t h e  c o n s e q u e n c e s  of e r r o r  a r e  
c o n s i d e r e d  ( a l o n g  w i t h  t h e  r i s k  of e r r o r  n o t  b e i n g  l o w  
o r  h y p o t h e t i c a l )  it w o u l d  s e e m  t h a t  t h e  j u r i s d i c t i o n  g r a n t  
s h o u l d  be r e v i e w e d  f o r  c l a r i t y .  If it  is a d e s i r a b l e  p o l i c y  
t h a t  t h e  D i s t r i c t  C o u r t  c o n t i n u e  t o  h e a r  t h e s e  s u m m a r y  
l a w s u i t s  t h e n  p e r h a p s  t h e  l i m i t i n g  p h r a s e  c a n  be r e d r a f t e d  
m o r e  c a r e f u l l y .  P e r h a p s ,  t h e  p h r a s e  s h o u l d  b e  d e l e t e d  
e n t i r e l y . 2

T h i s  c o n f u s i o n  c o n c e r n i n g  t h e  s u m m a r y  a c t i o n  has b e e n  
c a r r i e d  i n t o  C i v i l  R u l e  8 5 (b) w h i c h  p r o v i d e s  t h a t  t r i a l  
of s u c h  a c t i o n s  m a y  be in t h e  D i s t r i c t  C o u r t  " w h e n  t h e  
a m o u n t  c l a i m e d  d o e s  n o t  e x c e e d  t h e  j u r i s d i c t i o n  of t h a t  
c o u r t . "  ( e m p h a s i s  a d d e d )

2
T h e  19 8 5  l e g i s l a t i o n  o n  c o n c u r r e n t  j u r i s d i c t i o n  o f  

t h e  S u p e r i o r  a n d  D i s t r i c t  C o u r t s  is a l u r e  f o r  u n w a r y  
f o r c i b l e  e n t r y  a n d  d e t a i n e r  p l a i n t i f f s  i n t o  the D i s t r i c t  
C o u r t  w h e n  a c t u a l  j u r i s d i c t i o n  m a y  o n l y  be  i n  the S u p e r i o r  
C o u r t .  S e e  A . S .  2 2 . 1 5 . 0 3 0 ( b ) .

cc: J u d g e  D o u g l a s  S e r d a h e l y
J u d g e  G l e n  A n d e r s o n



M e m o r a n d u m
Alaska Court System

T O :
1 K a r l a  F o r s y t h e

D A T E  : M a y  3 1 ,  1 9 8 3

F R O M :
D e p u t y  D i r e c t o r  f o r  S e r v i c e s

s u b j e c t : R e v i s i o n  o f

A S  2 2 . 1 5 . 1 2 0

S u s a n  i n f o r m s  m e  t h a t  y o u  c o l l e c t  a n d  h a n d l e  r e q u e s t s  f o r  

m i n o r  s t a t u t o r y  c h a n g e s .

I w o u l d  s u g g e s t  a n  a m e n d m e n t  t o  A S  2 2 . 1 5 . 1 2 0 .  T h i s  s t a t u t e  

l i m i t s  t h e  t y p e s  o f  c a s e s  m a g i s t r a t e s  c a n  h e a r .  I n  p a r t ,  A S  

2 2 . 1 5 . 1 2 0  a l l o w s  m a g i s t r a t e s :

( 6 )  t o  h e a r ,  t r y ,  a n d  e n t e r  j u d g m e n t s  i n  a l l  

c a s e s  i n v o l v i n g  m i s d e m e a n o r s ,  i f  t h e  d e f e n d a n t  

c o n s e n t s  i n  w r i t i n g  t h a t  t h e  m a g i s t r a t e  m a y  t r y  t h e  

c a s e ;

( 7 )  t o  h e a r ,  t r y  a n d  e n t e r  j u d g m e n t s  i n  a l l  c a s e s  

i n v o l v i n g  i n f r a c t i o n s  u n d e r  A S  2 8  a n d  v i o l a t i o n s  o f  

o r d i n a n c e s  o f  p o l i t i c a l  s u b d i v i s i o n s ; . . .

A p r o b l e m  i s  c r e a t e d  b e c a u s e  o f  t h e  e x i s t e n c e  o f  t h a t  s m a l l  

c l a s s  o f  o f f e n s e s  ( l i k e  l i t t e r i n g )  c a l l e d  " v i o l a t i o n s . "  A S

1 1 . 8 1  . 9 0 0  ( 5 5 )  s t a t e s :

" v i o l a t i o n "  i s  a  n o n c r i m i n a l  o f f e n s e  p u n i s h a b l e  o n l y  

b y  a  f i n e ,  b u t  n o t  b y  i m p r i s o n m e n t  o r  o t h e r  p e n a l t y ;  

c o n v i c t i o n  o f  a  v i o l a t i o n  d o e s  n o t  g i v e  r i s e  t o  a n y  

d i s a b i l i t y  o r  l e g a l  d i s a d v a n t a g e  b a s e d  o n  c o n v i c t i o n

o f  a  c r i m e ;  a  p e r s o n  c h a r g e d  w i t h  a  v i o l a t i o n s  i s

n o t  e n t i t l e d

( A )  t o  a  t r i a l  b y  j u r y ;  o r

( B )  t o  h a v e  a  p u b l i c  d e f e n d e r  o r  o t h e r  c o u n s e l  

a p p o i n t e d  a t  p u b l i c  e x p e n s e  t o  r e p r e s e n t  h i m ;

A S  2 2 . 1 5 . 1 2 0 ,  a s  p r e s e n t l y  w r i t t e n ,  g i v e s  n o  g u i d a n c e  a s  t o

w h e t h e r  o r  n o t  m a g i s t r a t e s  m a y  h e a r  a l l  p h a s e s  o f  v i o l a t i o n  

c a s e s ,  o r  i f  v i o l a t i o n s  m u s t  b e  t r e a t e d  a s  m i s d e m e a n o r s  

( r e q u i r i n g  a  w r i t t e n  c o n s e n t  f o r  a  t r i a l  b y  m a g i s t r a t e ) .  

L o g i c a l l y ,  v i o l a t i o n s  a r e  a k i n  t o  i n f r a c t i o n s ,  a n d  s h o u l d  h e  

i n c l u d e d  i n  A S  2 2 . 1  5 . 1 2 0 (  7 ) a s  o n e  o f  t h o s e  t y p e s  o f  c a s e s  

m a g i s t r a t e s  c a n  h e a r  w i t h o u t  t h e  n e c e s s i t y  o f  a  d e f e n d a n t ' s  

w r i t t e n  c o n s e n t .

i  s u g g e s t  t h a t  A S  2 2 . 1 5 . 1 2 0 ( 7 )  b e  a m e n d e d  t o  a d d  " v i o l a t i o n s  

u n d e r  A S  I I "  t o  t h e  c a t e g o r i e s  o f  c a s e s  l i s t e d .

Adm. F-l
R e v .  2  3  S J C : j m

c c :  C a r o l e  B a e k e y

.  Susan Miller
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The q u es t i o n  being: "Shall Amendment No. 13 be adopted?"
The roll was taken w i t h  the fo ll ow ing  result:

HCS CS SB  3 7 7 (JUD)AMH AM13

Yeas :

Nays:

20

20

Binkley, Boucher, Collins, Gotten, 
Frank, Furnace, Hanley, Jenkins, 
Larson, Marrou, Martin,
Miller,M.W., Pearce, Pettyjohn, 
Pignalberi, Rieger, Ringstad, 
Shultz, Thompson, U c hl i ng

Adams, Cato, Clocksin, Davis, 
Duncan, Fuller, Coll, Gruenberg, 
Grussendorf, Herrma nn , Hurley, 
Koponen, M i l l e r , M . M . , Navarre, 
Phillips, Pourchot, Sund, 
Szymanski, Taylor, Wallis

E x c u s e d : 

A b s e n t :

And so, Ame n dm e nt  No. 13 was not adopted.

Am end men t No. 14 by Gru e nb e rg  an d Phillips:

Page 9, a f t e r  line 1, insert a ne w s ec tio n 8 as 
f o l l o w s :

"* Sec. 8. AS 22.15 .03 0( a)  is am en d ed  to read:

(a) Th e distric t court has j u ri s d ic t io n  of 
civil cases and pro ce ed i n gs  as follows:

(1) for the recov ery  of mo ney  or damages 
w h e n  the amount cla imed ex cl us iv e  of costs, 
interest and attor ney  fees does not exceed $35.000 
[525,000];

(2) for the recovery of sp ec if ic personal 
property, w he n  the v al u e of the p rop er ty  claimed 
and the da mages for the de t e n t i o n  do not e xc eed  
$35,000 [$25,000];

(3) for the recov er y of a penal ty  or
forfeiture, wh et h er  gi ve n by statute or arising
out of contract, not ex ce edi ng  $ 35,000 [$2j,000];

(4) to give judgmen t wi th o ut  ac tion u pon  the 
c o n f e s s i o n  of the defend ant  for any of the cases 
spe c if i ed  in this section, except for a penalty or 
fo rfe itu re  imposed by statute;

(5) for es t ab l i sh i ng  the fact of de at h of 
any pe r s o n  in the ma nn er p re s c ri b ed  in AS
09 . 5 5 . 0 2 0  - 09.55.060;
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(6) for the recovery of the pos s es s i on  of 
pr emi se s in the m an n er  provided under AS 09.45.070 
- 0 9 . 4 5 . 160»when the value [OF THE PROPERTY O R’ of 
the arrears and damage to the property docs not 
e xc eed  $35.000 [$25,000];

(7) for the fo reclosure of a lien w he n  the 
amount in co ntroversy docs not exceed $25,000;

(8) for the recovery of mo ney or da mages in 
mo to r vehicle tort cases w h e n  the amount claimed 
exclusive of costs, interest and at tor ney  fees 
does not exceed $3 5 ,0 0 0 [$25,000];

(9) over civil actions for taking ut il it y 
service and for damage s to or int er ference w i t h  a 
uti lity line filed u nde r AS 42.20.030;

(10) over cases involving injunctive relie f 
for do me s t ic  vi ol enc e under AS 25.35. 01 0 and 
25.35.020.

R e n u m b e r  r e mai ni ng  sections accordingly.

Re pr ese n t at i v e Gr ue nb erg  moved and asked unanimous consent 
that Amend me nt No. 14 be adopted.

R e pr ese nt ati ve  Collins objected.

The qu es t i on  being: "Shall Am endment No. 14 be adopted?'
The roll was taken w i th  the following result:

HCS CS SB  37 7(J U D) AMH  AM14

Y e a s :

Nays:

Excused:

32 Adams, Binkley, Boucher, Cato, 
Clocksin, Cottcn, Davis, Duncan, 
Frank. Fuller, Furnace, Goll, 
Cruenberg, Grussendorf, Herrmann, 
Hurley, Koponen, Larson, Martin, 
Miller,M.M., Miller,M.W., Navarre, 
Pettyjohn, Phillips, Pignalberi, 
Pourchot, Ringstad, SuttJ, 
Szymanski, Taylor, Uehling,
Wallis

8 Collins, Hanley, Jenkins, Marrou, 
Pearce, Rieger, Shultz, Thomp son

Absent: 0

And so. Amendment No. 14 was not adopted.

'.‘ c *  i'c -c M . ' P |  \ o  c - r N  ^



§ 22.20.02.0 A laska Statutes § 22.20.020

N O T E S  T O  D E C IS IO N S

M a g i s t r a t e s  a r e  " ju d g e s  o f  o t h e r  P .2d  2 4 0  (1979).
c o u r t s "  w ith in  th e  m e a n in g  o f  A la s k a  A p p l ie d  in  L a rso n  v. S ta te ,  S u p . C t. Op.
C o n s t., a r t .  IV , § 4. B u c k a le w  v. H ollow ay , No. 1430 (F ile  N o. 2433), 364  P .2d 365
S u p . C t. O p. No. 1988 (F ile  N o. 4058), 604 (1977).

Sec. 22.20.020. D isqua lifica tion  o f ju d ic ia l o fficer fo r cause , (a) 
A judicial officer may not act as such in a court of which the judicial 
officer is a member in an action in which

(1) the judicial officer is a party or is directly interested;
(2) the judicial officer was not present and sitting  as a member of the 

court a t  the hearing of a  m atter subm itted for its decision;
(3) the judicial officer is a m aterial witness;
(4) the judicial officer is related to either party by consanguinity or 

affinity w ithin the th ird  degree;
(5) e ither party has retained the judicial officer as their attorney or 

has been professionally counseled by him in f.ny m atter w ithin two 
years preceding the filing of the action;

(6) the judicial officer feels that, for any reason, a fair and im partial 
decision cannot be given.
> (b) In an action specified in (a) (4) and (5) of this section the 
disqualification may be waived by the parties and is waived unless a 
party  raises the objection.

(c) If a judicial officer disqualifies him self or herself or consents to 
disqualification, the presiding judge of the district shall immediately 
transfer the action to another judge of th a t district to which the objec­
tions of the parties do not apply or are least applicable and if there is 
no such judge, the chief justice of the supreme court shall assign a judge 
for the hearing or tria l of the action. If a judicial officer denies 
disqualification the question shall be heard and determined by another 
judge assigned for the purpose by the presiding judge of the next higher 
level of courts or, if none, by the other members of the supreme court. 
The hearing may be ex parte  and w ithout notice to the parties or judge. 
(§ 54-2-1 ACLA 1949; am  5 1 ch 48 SLA 1967)

C r o s s  r e f e r e n c e s .  —  F o r o th e r  s t a tu ­
to ry  p ro v is io n s  co n c e rn in g  d isq u a lif ic a tio n  
o f  ju d g e s , s e e  A S 2 2 .3 0 .0 7 0  (a). A s to  w h en  
a  ju d g e  sh o u ld  d isq u a lify  h im se lf , see 
C a n o n  3C  o f  th e  C ode o f  J u d ic ia l  C o n d u c t.

E d i t o r ’s  n o te s .  —  T h is  se c tio n  w as 
re d ra f te d  by  th e  r e v iso r  o f  s t a tu te s  to

rem o v e  p e rso n a l p ro n o u n s  in  co n fo rm ity  
w ith  A S 01.05 .031(c) a n d  $ 4 , C h a p te r  58. 
SL A  1982.

L e g is la t iv e  h i s to r y  r e p o r t s ,  — F o r 
re p o rt on ch. 48, SLA  1967 i.SB 66), see 
1967 H ouse  J o u r n a l ,  p. 311.
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State of Alaska
House Majority Leader

C O M M IT T E E S

H O U S E  H E A L T H , E D U C A T IO N  
A N D  S O C IA L  S E R V IC E S  

H O U S E  J U D IC IA R Y  
H O U S E  R U L E S Representative M a x  F. Gruenberg, Jr.

District 11 

Spenard, Upper Midtown Anchorage

M e m o r a n d u m

Date: F e b r u a r y  2, 1987

To: R e p r e s e n t a t i v e  J o h n  S u n d

From: R e p r e s e n t a t i v e  M a x  G r u e n b e r g

Re: I m p e a c h m e n t  of  J u d g e s  B i l l

p.o. nox v
J U N E A U , A L A S K A  99811 

(907) 4 6 5 -3 7 1 8  
4 6 5 -4 9 6 8 /4 9 8 6

9 1 4  C L A Y  C O U R T  
A N C H O F .A G E , A L A S K A  9 9 503  

1907) 2 7 6 -6 8 4 4

Ur
0 /

I w o u l d  l i k e  to k n o w  if y o u  a r e  i n t e r e s t e d  in  c o - s p o n s o r i n g  
t h e  I m p e a c h m e n t  o f  J u d g e s  bill, c o p y  e n c l o s e d .

Y o u  c o - s p o n s o r e d  t h e  o r i g i n a l  b i l l  l a s t  s e s s i o n  as H B  516, 
w h i c h  p r o v i d e d  a p r o c e d u r e  f o r  t h e  i m p e a c h m e n t  o f  c o u r t  o f  
a p p e a l s  j u d g e s  a n d  d i s t r i c t  c o u r t  j u d g e s  a n d  t h e  
d i s q u a l i f i c a t i o n  of  j u d g e s  f o r  cause.

O u r  n e w  b i l l  i n c o r p o r a t e s  H B  516, w i t h  s o m e  t e c h n i c a l  c h a n g e s  
s u g g e s t e d  b y  l e g a l  c o u n s e l .  A t  t h e  r e q u e s t  o f  t h e  j u d i c i a r y ,
I h a v e  a l s o  a d d e d  a n u m b e r  of o t h e r  p r o v i s i o n s ,  w h i c h  i n c r e a s e  
t h e  j u r i s d i c t i o n  of d i s t r i c t  courts, g i v e  m a g i s t r a t e s  e x p l i c i t  
a u t h o r i t y  t o  h a n d l e  v i o l a t i o n s ,  a n d  c l a r i f y  t h e  l a w  r e g a r d i n g  
j u d i c i a l  r e t i r e m e n t .

I i n t e n d  t o  i n t r o d u c e  t h i s  b i l l  o n  M o n d a y ,  F e b r u a r y  9. If y o u  
w o u l d  l i k e  t o  c o - s p o n s o r  t h e  bill, p l e a s e  l e t  m e  k n ow, or 
c o n t a c t  m y  l e g i s l a t i v e  aide, M a r k  H a n d l e y ,  a t  4 6 5 - 4 9 8 6  b e f o r e  
3:00 p.m. o n  Friday, F e b r u a r y  6 so t h a t  w e  c a n  e n s u r e  t h a t  
y o u r  n a m e  is on t h e  bill.



M E M O R A N D U M

DATE: F e b r u a r y  2, 1987

TO: P o t e n t i a l  C o - s p o n s o r s

F R O M :  M a x  F. G r u e n b e r g ,  Jr.

T O

R E S e c t i o n a l  a n a l y s i s  o f  I m p e a c h m e n t  o f  J u d g e s  B i l l

S e cs. 1.2 a n d  3
A S  0 9 . 3 0 . 2 0 0 ,  .220 a n d  .230 F o r e i g n  j u d g m e n t s  a r e  n o w  
e n f o r c e a b l e  o n l y  i n  s u p e r i o r  court. T h e  b i l l  a l l o w s  f o r e i g n  
j u d g m e n t s  u p  t o  $ 3 5 , 0 0 0  t o  b e  e n f o r c e a b l e  in d i s t r i c t  co u r t .  
Sec. 4
A S  0 9 . 4 3 . 1 7 0  T h e  U n i f o r m  Arbitration. A c t  is n o w  o n l y  
e n f o r c e a b l e  in  s u p e r i o r  court. T h e  b i l l  a l l o w s  a r b i t r a t i o n s  
u p  t o  $ 3 5 , 0 0 0  t o  b e  e n f o r c e a b l e  in d i s t r i c t  court.
Sec. 5
A S  2 2 . 0 7 . 0 7 5  P r o v i d e s  f o r  t h e  i m p e a c h m e n t  o f  c o u r t  o f  a p p e a l s  
j u d g e s .  I t  u s e s  t h e  p r e s e n t  l a n g u a g e  o f  A S  2 2 . 0 5 . 1 2 0  a n d  A S  
2 2 . 1 0 . 1 7 0  f o r  t h e  i m p e a c h m e n t  of  s u p r e m e  c o u r t  j u s t i c e s  a n d  
s u p e r i o r  c o u r t  j u d ges. T h i s  w a s  p a r t  o f  t h e  b i l l  l a s t  y e a r .  
Sec. 6
A S  2 2 . 1 5 . 0 3 0 ( a )  R a i s e s  d i s t r i c t  c o u r t  j u r i s d i c t i o n  f r o m  
$ 2 5 , 0 0 0 . 0 0  t o  $ 3 5 , 0 0 0 . 0 0  a n d  c l a r i f i e s  t h e  r e q u i r e m e n t s  f o r  
d i s t r i c t  c o u r t  j u r i s d i c t i o n  o v e r  e v i c t i o n s .  T h e  $ 3 5 , 0 0 0  l i m i t  
w a s  p a s s e d  as p a r t  of  t h e  t o r t  r e f o r m  b i ll, S B  377, in  t h e  
H o u s e  J u d i c i a r y  C o m m i t t e e  a n d  a l s o  p a s s e d  t h e  H o u s e  f l o o r  l a s t  
y e a r ,  b u t  d i d  n o t  s u r v i v e  t h e  c o n f e r e n c e  c o m m i t t e e .
Sec. 7
A S  2 2 . 1 5 . 1 2 0  B r i n g s  c r i m i n a l  v i o l a t i o n s  w i t h i n  t h e  
j u r i s d i c t i o n  of  m a g i s t r a t e  courts.
S e c - _8
A s  «. J . 1 5 . 2 0 5  P r o v i d e s  f o r  t h e  i m p e a c h m e n t  o f  d i s t r i c t  c o u r t  
j u d g e s .  S e e  s e c t i o n  5 above. T h i s  w a s  p a r t  o f  t h e  b i l l  l a s t  
y e ar.
S e cs. 9 & 10
A S  2 2 . 2 0 . 0 2 0 ( a )  a n d  (b) R e v i s e s  a n d  u p d a t e s  t h e  s t a t u t e  f o r  
d i s q u a l i f y i n g  a j u d g e  f o r  cause. T h i s  w a s  p a r t  o f  t h e  b i l l  
l a s t  y ear.
S ecs. 11 & 12
A S  2 2 . 2 5 . 0 1 0 ( b )  a n d  2 2 . 3 0 . 0 7 0 ( c )  C l a r i f i e s  t h e  p r o c e d u r e  f o r  
j u d i c i a l  r e t i r e m e n t  f o r  i n c a p a c i t y  o r  d i s a b i l i t y .



officers of t lu> Stale,
(Thr amendment to this section »vas approvid l»\ Hit* voter'- of 

tin* stall* August I!7. 15*CiH an.I became ffliTllvr Oiti»ll''r 11. ISMiK. 
Thr words "and tin* commission on judicial <|U.ilifi<'.ili<«n>" urn 
incorporated in till* section.)

Restrictions SECTION 14. Supreme court justices and supe­
rior court judges while holding office may not 
practice law, hold office in a political party, or 
hold any other c-ff.cc or position of profit under 
the United Stales, and the State, or its political 
subdivisions. Any supreme court justice or superior 
court judge filing for another elective public office 
forfeits his judicial position.

Rule-making V SECTION 15. The supreme court shall intake and
Power c-r promulgate rules governing the administration of 

* all courts. It shall make and promulgate rules gov- 
i riming practice and procedure in civil and criminal 
^ases in all courts. These rules may he changed by, 

r ‘ the legislature by two-thirds vote of the members 
'elected to  each house. • —

Court SECTION 16. The chief justice of the supreme
Administration court shall Ire the administrative head of all courts.

He may assign judges from one court or division 
thereof to  another for temporary service. The chief 
justice shall, with the approval of the supreme 
court, appoint an administrative director to serve 
at the pleasure of the supreme court and to super­
vise the administrative operations of the judicial 
system.

(Thr amendment to this section was approved by the voters of 
the stall* August lifi, 11*70 and became effective October 10. 1070. 
The amendment substituted "the pleasure of the supreme court" 
foi "Ins pleasure" in the last scnlent e.)

ARTICLE V

SUFFRAGE AND ELECTIONS

SECTION 1. Every citizen of the United States 
who is at least eighteen years of age, who meets 
registration residency requirements which may be

Qualified
Voters

22



, A p p e llee .

•f A ln sk a .

■70.

d ie te d  b e f o r e  th e  

J u d ic ia l  D is t r i c t ,  

r, J . ,  o f  a t t e m p te d  

a p p e a l w a s  ta k e n ,  

t h a t  f a c t  t h a t  d e ­

te m p te d  ro b b e ry ,  

id v a n ta g e s  in  h is  

ra te  h is  r e s o r t  to  

h a t  r e c o r d  f a i le d  

j u d g e  w a s  c le a r -  

te n c e d  d e f e n d a n t  

le n t  f o r  a t t e m p t -

3N, Appellant,

c o n v ic te d  o f  a t -  

n d e r  c e r t a i n  d is -  

2 c o u ld  n o t  m i t i -  

c t iv i t ie s .

>se t h a t  s e n te n c -  

U a k e n  w h e n  h e  

•e y e a r s  o f  im -  

b b e ry .

>uty P u b l ic  D e -  

l la n t .

i t ty .  G e n ., a n d  

ty ., F a i r b a n k s ,  

n ., J u n e a u ,  f o r

J .  a n d  R A B I -  

E R W I N  a n d

u n m in d fu l tlm t 
ter w ay. E .  g., 
•rricc, In c ., 3 1 7

I#

1
P E R  C U R I A M .

T h is  is  a  s e n te n c e  a p p e a l .

B e n n ie  W a s h in g to n  w a s  c o n v ic te d  o f  a t ­

te m p te d  r o b b e ry .  H e  w a s  s e n te n c e d  to  

f iv e  y e a r s  o f  im p r i s o n m e n t .

W e  h a v e  r e v ie w e d  th e  r e c o r d  in  l i g h t  o f  

Slate v. Chan , 4 77 P .2 d  441 ( A la s k a  

1 9 7 0 ) ;  Donlun v .  State, 527 P .2 d  472 , 475 

( A la s k a  1 9 7 4 ) ;  Cleary v. State, 5 4 8  P .2 d  

'152 ( A la s k a  1 976) a n d  Bradley v. State, 
535 P .2 d  1031, 1 0 3 3 -3 4  ( A la s k a  1 9 7 5 ).

[ 1 ]  W e  n o te  t h a t  W a s h in g to n  w a s  c o n ­

ta c te d  in  W is c o n s in  in  1970 f o r  a r m e d  r o b ­

b e r y  a n d  f o r  c a r r y in g  a  c o n c e a le d  w e a p o n . 

H e  w a s  31 y e a r s  o ld  a t  t h e  t im e  o f  h i s  s e n ­

te n c in g  in  A la s k a .  A l th o u g h  W a s h in g to n  

la b o r e d  u n d e r  c e r t a i n  d i s a d v a n ta g e s  in  h is  

e a r ly  l i f e  th e s e  a r e  o f f s e t  b y  a  n u m b e r  o f  

a d v a n ta g e s  a f f o r d e d  h im  in  h is  a d u l t  l i f e ,  

a n d  in  a n y  e v e n t  d o  n o t  m i t ig a te  h i s  r e s o r t  

to  c r im in a l  a c t iv i t i e s .

[ 2 ]  F r o m  o u r  r e v ie w  o f  th e  r e c o r d  w e  

c a n n o t  s a y  t h a t  t h e  s e n t e n c in g  ju d g e  w a s  

c le a r ly  m is ta k e n .

A F F I R M E D .

OPINION

T im o th y  L e ro y  G I E F F E L S ,  P e t i t io n e r ,  

v.

S T A T E  o f A la s k a , R e sp o n d e n t.

N o. 2787.

S u p re m o  C o u r t  o f  A la s k a .

J u l y  23, 1970.

D e f e n d a n t  w a s  a r r a ig n e d  in  th e  S u p e ­

r io r  C o u r t ,  T h i r d  J u d ic ia l  D i s t r i c t ,  A n ­

c h o r a g e ,  R a lp h  E .  M o o d y , J . ,  a n d  h e  f i le d  

p e t i t io n  f o r  r e v i e w  f r o m  j u d g e 's  o r d e r s ,  

c l a im in g  t h a t  j u d g e ’s  r e f u s a l  to  d i s q u a l i f y  

h im s e l f  a n d  h is  s u b s e q u e n t  c o n d u c t in g  o f  

a r r a ig n m e n t  w e r e  i l le g a l .  T h e  S u p r e m e

C o u r t ,  B o o c h c v e r ,  C . J . ,  h e ld  t h a t  s in c e  i s ­

s u e s  p e r t a i n i n g  t o  p r e e m p t io n  o f  j u d g e  

w e r e  o f  g r a v e  p u b l ic  c o n c e r n  a n d  c a p a b le  

o f  r e c u r r i n g  a n d  e s c a p in g  r e v ie w , c o u r t  

w o u ld  c o n s id e r  i s s u e s ;  t h a t  i f  p r o c e d u r a l  

o r  a d m i n i s t r a t i v e  a c t i o n  t a k e n  b y  p r e e m p t ­

e d  ju d g e  c o u ld  n o t  p o s s ib ly  i n t e r f e r e  w i th  

d e f e n d a n t ’s  r i g h t  to  f a i r  d i s p o s i t io n  o f  h is  

c a s e  b e c a u s e  o f  b ia s  o r  i n t e r e s t  o n  p a r t  o f  

p r e e m p te d  ju d g e ,  t h e n  a c t io n s  w o u ld  b e  

v a l i d ;  h o w e v e r ,  i f  a d m i n i s t r a t i v e  o r  p r o c e ­

d u r a l  a c t i o n  i n t e r f e r e d  w i th  s u b s t a n t iv e  

r i g h t  o f  d e f e n d a n t  to  f a i r  t r i a l  b e f o r e  im ­

p a r t i a l  j u d g e ,  a c t i o n  b y  p r e e m p te d  ju d g e  

w o u ld  t e  im p e r m is s ib le ;  a n d  t h a t  j u d g e ’s 

a c t i o n s  in  r e f u s i n g  to  d i s q u a l i f y  h im s e l f ,  

r e v o k in g  b a i l ,  a l le g e d ly  h o ld in g  d e f e n d a n t  

in  c o n te m p t ,  a n d  r e f u s i n g  to  c o n s id e r  m o ­

t io n  to  d is m is s  in d i c tm e n t  f o r  f a i l u r e  to  

s t a t e  a n  o f f e n s e  o r  f o r  la c k  o f  w a r r a n t  a n d  

s u m m o n s  w e r e  p r o c e d u r a l  m a t t e r s  n o t  a f ­

f e c t i n g  d e f e n d a n t ’s  s u u s t a n t iv c  r i g h : s ,  a n d  

t h u s  w e r e  p e r m is s ib le  a c t i o n  f o r  p r e e m p te d  

j u d g e  to  t a k e  p r i o r  to  h i s  t r a n s f e r a l  o f  

c a s e  to  a n o t h e r  j u d i c i a l  o f f i c i a l .

A f f i r m e d  in  p a r t  a n d  d is m is s e d  in  p a r t  

f o r  m o o tn e s s .

S t e  a ls o .  5 5 4  P .2 d  4 6 0 .

1. C o n s t i tu t io n a l  L aw  G = 6 9

A d v is o r y  o p in io n s  a r e  to  b e  a v o id e d ,  

a n d  c a s e s  w h ic h  d o  n o t  c o n s t i t u t e  a c tu a l  

c a s e s  o r  c o n t r o v e r s i e s  a r e  n o t  p r o p e r ly  

c o n s id e r e d .

2. A c tio n  C = 6

O n e  e x c e p t io n  to  m o o tn e s s  d o c t r i n e  is 

a  m a t t e r  o f  g r a v e  p u b l ic  c o n c e r n  t h a t  is  r e ­

c u r r i n g  a n d  c a p a b le  o f  e s c a p in g  r e v ie w .

3. A c tio n  C = 6

A l th o u g h  d e f e n d a n t ’s c la im s ,  i n t e r  a l i a ,  

t h a t  j u d g e ’s  r e f u s a l  to  d i s q u a l i f y  h im s e l f  a t  

a r r a ig n m e n t  o f  d e f e n d a n t ,  r e v o c a t io n  o f  

b a i l ,  a l le g e d  h o ld in g  in  c o n te m p t  o f  d e f e n d ­

a n t ,  r e f u s a l  to  c o n s id e r  m o t io n  to  d is m is s  i n ­

d i c tm e n t  f o r  f a i l u r e  to  s t a t e  a n  o f f e n s e  

w e r e  r e n d e r e d  m o o t  b y  s u b s e q u e n t  o c c u r ­

r e n c e  o f  f u r t h e r  p r o c e e d in g s  u n d e r  a n o t h e r  

j u d g e ’s  s u p e r v i s io n ,  is  .tie s  p e r t a i n i n g  to  

p r e e m p t io n  o f  j u d g e  w o u ld  b e  c o n s id e re d  

d u e  to  f a c t  t h a t  m a t t e r  w a s  o f  g r a v e  p u b lic

Alaska 6 6 1G IE F F E L S  v. STA TE
Cite us, Alaska. 352 t*.2(l 1101
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c o n c e r n  a n d  w a s  c a p a b le  o f  r e c u r r i n g  a n d  

e s c a p in g  r e v ie w . A S  2 2 .2 0 .0 2 2 ; R u le s  o f  

C r im in a l  P r o c e d u r e ,  r u l e  2 5 ( d ) .

4. J u d g e s  <3=39

W h e r e  tw o  p r o c e e d in g s  in v o lv e d  s a m e  

d e f e n d a n t  a n d  n e c e s s i ty  o f  p r o v i n g  s a m e  

f a c t s  a n d  i s s u e s ,  a n d  w e r e  in  f a c t  b a s e d  

u p o n  in d ic tm e n t  f o r  s a m e  c h a r g e ,  j u d g e  

w h o  w a s  p r e e m p te d  in  p r i o r  p r o c e e d in g  

w a s  a u to m a t ic a l ly  d i s q u a l i f i e d  f ro m  p r e s i d ­

in g  a t  s e c o n d  p r o c e e d in g .  .A S 2 2 .2 0 ,0 2 2 ; 

R u le s  o f  C r im in a l  P r o c e d u r e ,  r u le  2 5 ( d ) .

5. C o u r ts  <3=78

S t a t e  S u p r e m e  C o u r t  h a s  p o w e r  to  

r e g u la t e  p r o c e d u r a l  a n d  a d m i n i s t r a t i v e  

m a t t e r s  in  s t a te  c o u r t s .  C o n s t ,  a r t .  4 , § 15.

6. J u d g e s  <3=51(1)

P r o c e d u r e  to  b e  fo l lo w e d  in  im p le ­

m e n t in g  s u b s t a n t iv e  r i g h t  c r e a t e d  b y  s t a t ­

u te  p r o v id in g  f o r  p e r e m p to r y  d i s q u a l i f i c a ­

t io n  o f  ju d g e  is  s u b je c t  to  r u l e - m a k in g  

p o w e r s  o f  th e  S t a t e  S u p r e m e  C o u r t .  A S  

2 2 .2 0 .0 2 2 ; C o n s t ,  a r t .  4 , § 1 5 ; R u le s  o f  

C r im in a l  P r o c e d u r e ,  r u l e  2 5 ( d ) .

7. C o n s t i tu t io n a l  L a w  C = 5 5

A lth o u g h  le g i s l a tu r e  h a s  p o w e r  to  c r e ­

a t e  r i g h t  to  f a i r  t r i a l  b e f o r e  u n b ia s e d  

ju d g e ,  a n d  r i g h t  to  p r e e m p t  j u d g e  w i th o u t  

r e q u i r i n g  a c tu a l  p r o o f  o f  b ia s  o r  i n t e r e s t ,  

i t  h a s  v e r y  l im i te d  p o w e r  to  p r o v id e  f o r  

m e a n s  b y  w h ic h  t h a t  p r e e m p t io n  r i g h t  m a y  

b e  e x e r c i s e d .  A S  2 2 .2 0 .0 2 2 ; C o n s t ,  a r t .  4 , 

§ 1 5 ; R u le s  o f  C r im in a l  P r o c e d u r e ,  r u le  
2 5 ( d ) .

8. J u d g e s  < 3= 5!(l)

U n t i l  l e g i s l a tu r e  v a l id ly  c h a n g e s  c r im i ­

n a l  r u le  r e g u l a t i n g  m e a n s  o r  m e th o d  b y  

w h ic h  p a r t y ’s  p e r e m p to r y  c h a l le n g e  to  

j u d g e  t a k e s  e f f e c t ,  t h a t  r u l e  is  s o le  p r o v i ­

s io n  w h ic h  m a y  b e  c o n s u l te d  in  d e t e r m i n ­

in g  w h e t h e r  p r e e m p t iv e  r i g h t  w a s  p r o p e r ly  

e x e r c i s e d  a n d  e f f e c t  o f  p r e e m p t io n  o n  p r o ­

c e d u r a l  a n d  a d m i n i s t r a t i v e  f u n c t io n s  o f  

c o u r t  s y s te m . A S  2 2 .2 0 .0 2 2 ; R u le s  o f

C r im in a l  P r o c e d u r e ,  r u le  2 5 ( d ) .

9. J u d g e s  <3=51(1)

I n s o f a r  a s  c r im in a l  r u l e  r e g u l a t i n g  

m e a n s  o r  m e th o d  b y  w h ic h  p a r t y ’s  p r e e m p -

t o r y  c h a l le n g e  to  j u d g e  t a k e s  e f f e c t  re; 

l a t e s  o n ly  p r o c e d u r a l  a s p e c t s  o f  perem ptai 

r i g h t  c r e a t e d  b y  s t a tu t e ,  a n d  to  e x te n t  I 

r u le  d o e s  n o t  i n f r i n g e  u p o n  su b s tan  

r i g h t  c r e a t e d  b y  s t a tu t e ,  p r o v i s io n s  o f : 

s u p e r c e d e  s t a tu t e .  A S  2 2 .2 0 .0 2 2 ; R ulesjj 

C r im in a l  P r o c e d u r e ,  r u le  2 5 ( d ) .

10. J u d g e s  C = 5 I ( I )

A l th o u g h  m e a n s  o r  m e th o d  b y  wh« 

p e r e m p to r y  c h a l le n g e  to  j u d g e  is  to 

r a i s e d  a n d  r e c o g n iz e d  in  c o u r s e  o f  ju d ic  

p r o c e e d in g s  is  u s u a l ly  p r o c e d u r a l  matl 

s o le ly  w i th in  r u l e - m a k in g  p o w e r s  o f  

S t a t e  S u p r e m e  C o u r t ,  s u c h  p r o c e d u r a l  re; 

u l a t i o n s  c a n n o t  b e  th e  b a s is  o f  a n y  ac 

w h ic h  w o u ld  i n t e r f e r e  w i th  t h e  su b s ta n ti t  

r i g h t  c r e a t e d  b y  s t a tu t e .  A S  22.20.C 

R u le s  o f  C r im in a l  P r o c e d u r e ,  r u le  25(d

11. J u d g e s  <3=51(4)

I f  p r o c e d u r a l  o r  a d m in i s t r a t i v e  a c b 'a g  

t a k e n  b y  p r e e m p te d  ju d g e  u n d e r  p rov isio  

o f  c r im in a l  r u l e  r e g u l a t i n g  p ro c e d u re  fo 

p r e e m p t io n  o f  j u d g e s  c o u ld  n o t  possib ly  i 

t e r f e r e  w i th  d e f e n d a n t ’s  r i g h t  to  f a ir  

p o s i t io n  o f  h i s  c a s e  b e c a u s e  o f  b ia s  o r  i 

t e r e s t  o n  p a r t  o f  p r e e m p te d  ju d g e , the 

s u b s t a n t iv e  r i g h t  c r e a t e d  b y  s ta tu te  to 

t r i a l  b e f o r e  im p a r t i a l  j u d g e  w o u ld  not 

a f f e c t e d ;  o n ly  i f  a d m in i s t r a t i v e  o r  pro 

d u r a l  a c t io n  i n t e r f e r e s  w i th  su b s ta n tir  

p a r t s  o f  s t a tu t e  w o u ld  a c t io n  by  disqu 

f ic d  j u d g e  b e  im p e r m is s ib le .  A S  22.20.Q22? 

R u le s  o f  C r im in a l  P r o c e d u r e ,  r u le  2 5 (d )- )

12. J u d g e s  C = 5 6
G e n e r a l ly ,  c a l e n d a r in g  o r d e r s  an d  oth*. .. 

e r  p r o c e d u r a l  m a t t e r s  r e g a r d in g  mastef 

ci e n d a r  w o u ld  n o t  d i r e c t ly  a f f e c t  ultimat* 

d i s p o s i t io n  o f  c a s e  a n d  th u s  su c h  actio* - 

c o u ld  b e  p r o p e r ly  ta k e n  b y  p r e e m p t  

j u d g e ;  h o w e v e r ,  r u l in g s  o n  p o in ts  o f  I** 

r e g a r d in g  m a t t e r s  s u c h  a s  se a rc h e s  

s e iz u re s ,  s u f f i c i e n c y  o f  in d ic tm e n t,  3a~ 
o t h e r  p r e t r i a l  le g a l  d e c is io n s  co u ld  be * ’ 

f e c te d  b y  b ia s  o r  i n t e r e s t  a n d  w o u ld  har t  

d i r e c t  e f f e c t  o n  u l t im a te  d is p o s it io n  01 

d e f e n d a n t ’s  c a s e  a n d  th u s  su c h  ru linS* 

s h o u ld  n o t  b e  m a d e  by  p re e m p te d  j ut^  

A S  2 2 .2 0 .0 2 2 ; R u le s  o f  C r im in a l  

d u r e ,  r u l e  2 5 ( d ) .



ta k e s  e f f e c t  r e g u -  

e c ts  o f  p e r e m p to ry  

a n d  to  e x t e n t  t h a t  

u p o n  s u b s ta n t iv e  

p ro v is io n s  o f  r u le  

.'2 .20 .022; R u le s  o f  

2 5 ( d ) .

m e th o d  b y  w h ic h  

o  j u d g e  is  t o  b e  

c o u r s e  o f  ju d ic ia l  

p r o c e d u r a l  m a t te r  

n g  p o w e r s  o f  th e  

ch  p r o c e d u r a l  r e g -  

a s is  o f  a n y  a c t io n  

i th  th e  s u b s ta n t iv e  

e. A S  2 2 .2 0 .0 2 2 ; 

e d u re ,  r u le  2 5 ( d ) .

m in i s t r a t iv e  a c t io n  

e  u n d e r  p r o v is io n s  

in g  p r o c e d u r e  t o r  

ild  n o t  p o s s ib ly  in ­

r ig h t  to  f a i r  d is -  

tu se  o f  b ia s  o r  in -  

n p te d  ju d g e ,  th e n  

by  s t a tu t e  to  f a i r  

d g c  w o u ld  n o t  be 

i s t r a t i v e  o r  p ro c e -  
w ith  s u b s ta n t iv e  

ic t io n  b y  d is q u a li -  

) le . A S  2 2 .2 0 .0 2 2 ; 

e d u re ,  r u l e  2 5 ( d ) .

\g  o r d e r s  a n d  o th -  

r e g a r d in g  m a s te r  

t ly  a f f e c t  u l t im a te  

th u s  s u c h  a c t io n

■n by  p r e e m p te d

p o in ts  o f  l a 'v 

i a  s e a r c h e s  a n d  

in d ic tm e n t ,  a n d  

d o n s  c o u ld  b e  t • 

t a n d  w o u ld  h a v e  

.* d is p o s i t io n  o f  a 

h u s  s u c h  r u l in g s  

p r e e m p te d  ju d g e -  

C r im in a l  P ro c e -

GIEFFELS
Cite as. A laska,

C r im in a l L a w  C = 2 6 S  

i f  d e f e n d a n t  s t a n d s  m u te ,  t h e n  c a s e  

.• lo in a tic a l ly  p r o c e e d s  u n d e r  n a m e  in  in -  

• ;m :n t ,  a n d  a  p o s i t iv e  d e c l a r a t i o n  b y  d e -  

r .d a n t t h a t  n o  o t h e r  n a m e  is  h i s  t r u e  

,.:r.e is  n o t  r e q u i r e d .  R u le s  o f  C r im in a l  

-..ccdure, r u l e  1 0 (b )  ( 2 )  ( i i ) .

> C r im in a l  Law C = 2 6 6

T r i a l  j u d g e  h a d  n o  d i s c r e t i o n  to  p u n -  

• d ' i f e n d a n t  f o r  s t a n d in g  m u te  w h e n  h e  

- b r o u g h t  b e f o r e  j u d g e  f o r  a n  a r r a i g n -  

• t s in c e  r u le s  d o  n o t  r e q u i r e  d e f e n d a n t  

■ e s p o n d . R u le s  o f  C r im in a l  P r o c e d u r e ,  

i ; 0 ( b ) ( 2 ) ( i i ) .

i. J u ’Jg c s  C = 5 6

•n a b s e n c e  o f  s p e c i f i c  o b je c t io n ,

1 m p te d  p r e s id in g  ju d g e  m a y  t a k e  a  p le a ,

' u p o n  e n t r y  o f  p le a  o f  “ n o t  g u i l t y ”  se t  

. - f o r  t r i a l  a n d  s u b s e q u e n t  p r e t r i a l  h e a r -

• .’s. A S  2 2 .2 0 .0 2 2 ; R u le s  o f  C r im in a l  

" > c ? d u re , r u l e  2 5 ( d ) .

I. - j d g e s  C = 5 6

Tf c a l e n d a r i n g  b e c o m e s  d i s p u te d  is s u e ,

• e ru p te d  ju d g e  h e a r i n g  i s s u e  s h o u ld  im -  

-•di.itely r e f e r  c a s e  to  a n o t h e r  ju d i c i a l  o f -

• -‘c r. A S  2 2 .2 0 .0 2 2 ; R u le s  o f  C r im in a l  

•" rced u rc , r u l e  2 5 ( d ) .

"- Ju d g e s  C = 5 6

d e t e r m i n a t i o n  b y  ju d g e  o f  w h e t h e r  d e -  

r .s a n t ’s  " g u i l t y ”  o r  “ n o lo  c o n te n d e r e ” 

as a r e  v o l u n t a r y  a n d  h a v e  r e a s o n a b le  

i?is is  m a t t e r  w h ic h  m a y  b e  a f f e c t e d  b y  

•’ w h ic h  w o u ld  i n t e r f e r e  w i th  f a i r  d i s 'io -  

u n n  o f  d e f e n d a n t 's  c a s e ,  a n d  th u s  a  

w o m p te d  ju d g e  s h o u ld  a s s ig n  c a s e  a t  th i s  

o r .t  to  a n o t h e r  j u d g e  f o r  d e t e r m in a t io n  

: vr> lu n ta r in e s s  o f  g u i l t y  p le a .  A S  2 2 .2 0 .-  

- : !u le s  o f  C r im in a l  P r o c e d u r e ,  r u l e s  I I ,

'*• Ju d g e s  C=>56

G e n e r a l ly  b a il  q u e s t io n s  h a v e  n o  b e a r -  

'  on  [ iro c e s s  t h a t  d e t e r m in e s  g u i l t  o r  in -  

'C ence o f  d e f e n d a n t ,  a n d  th u s  m a y  b e  d e -  

' !e<l b y  p r e e m p te d  j u d g e .  A S  2 2 ,2 0 .0 2 2 ; 

'd c s  o t  C r im in a l  P r o c e d u r e ,  r u le  2 5 ( d ) .

I5‘ Ju d g e s  C = 5 6

f f  a m o u n t  o f  b a i l  o r  c o n d i t io n s  t h e r e -  

" • 'le r  a r e  d is p u te d  i s s u e s ,  s e t t i n g  o f  b a i l

v .  S T A T E  A la s k a  663
502 P.2d 661

s h o u ld  b e  im m e d ia te ly  r e f e r r e d  by 

p r e e m p te d  j u d g e  to  a n o t h e r  j u d ic ia l  o f f i ­

c e r .  A S  2 2 .2 0 .0 2 2 ; R u le s  o f  C r im in a l  

P r o c e d u r e ,  r u l e  2 5 ( d ) .

20. B a ll  0 = 4 9

D e f e n d a n t  s h o u ld  b e  a d v is e d  o f  h is  

r i g h t  to  h a v e  b a il  h e a r d  b y  ju d g e  o th e r  

t h a n  p r e e m p te d  ju d g e .  A S  2 2 .2 0 .0 2 2 ; 

R u le s  o f  C r im in a l  P r o c e d u r e ,  r u le  2 5 ( d ) .

21. J u d g e s  0 = 5 6

D e s p i te  f a c t  t h a t  j u d g e  h a d  b e e n  

p r e e m p te d  in  p r e v io u s  c a s e  in v o lv in g  d e ­

f e n d a n t ,  j u d g e ’s  r e f u s a l  to  d i s q u a l i f y  h im ­

s e l f  a n d  h i s  s u b s e q u e n t  c o n d u c t in g  o f  a r ­

r a ig n m e n t  u p o n  p r o c e e d in g s  fo l lo w in g  

r e in d i c tm e n t  o n  id e n t ic a l  c h a r g e  w a s  p r o p ­

e r  d u e  to  p r o c e d u r a l  n a t u r e  o f  a c t io n s  t a k ­

e n  b y  ju d g e  p r i o r  to  h i s  t r a n s f e r  o f  c a s e  to  

a n o t h e r  ju d g e .  A S  2 2 .2 0 .0 2 2 ; R u le s  o f  

C r i m n a l  P r o c e d u r e ,  r u le  2 5 ( d ) .

P h i l l ip  P .  W e id n e r ,  A s s t .  P u b l ic  D e f e n d ­

e r ,  a n d  B r ia n  S h o r te l l ,  P u b l ic  D e f e n d e r ,  

A n c h o r a g e ,  f o r  p e t i t io n e r .

I v a n  L a w n e r ,  A s s t .  D is t .  A t ty . ,  J o s e p h  

D . B a lf e ,  D is t .  A t ty . ,  A n c h o r a g e ,  A v r u m  

M . G r o s s ,  A t ty .  G e n ,,  J u n e a u ,  f o r  r e s p o n ­

d e n t .

B e f o r e  B O O C H E V E R ,  C . J . ,  a n d  R A B I -  

N O W I T Z ,  C O N N O R , E R W I N  a n d  

B U R K E ,  J J .

O P I N I O N

B O O C H E V E R ,  C h ie f  J u s t i c e .

I s s u e s  p e r t a i n i n g  to  th e  p r e - e m p t io n  o f  a  

j u d g e  c h a l l e n g e d  u n d e r  th e  p r o v i s io n s  o f  

A S  2 2 .2 0 .0 2 2  a n d  C r im in a l  R u le  2 5 ( d )  a r e  

r e s o lv e d  b y  th is  p e t i t io n .  O n  F e b r u a r y  11, 

1976, p e t i t i o n e r  G ic f f e l s  w a s  b r o u g h t  b e ­

f o r e  P r e s i d i n g  J u d g e  R a lp h  E . M o o d y  f o r  

a n  a r r a ig n m e n t .  J u d g e  M o o d y  h a d  b e e n  

s u c c e s s f u l ly  p r e - e m p te d  in  a  p r e v io u s  c a s e  

in v o lv in g  G ie f f e ls .  T h e  in d ic tm e n ts  in  

t h a t  c a s e  w e r e  d is m is s e d  b y  a n o th e r  j u d g e  

b e c a u s e  o f  i n s u f f i c i e n t  e v id e n c e  a n d  p r o s e ­

c u to r i a l  e r r o r  b e f o r e  th e  g r a n d  j u r y .  T h e  

i n s t a n t  c a s e  a r o s e  a s  a  r e s u l t  o f  p ro c e e d -
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in g s  fo l lo w in g  r c in d i c tm e n t  o n  a n  id e n t ic a l  

c h a r g e .  A t  t h e  s t a r t  o f  th e  a r r a ig n m e n t  

p r o c e e d in g s  a f t e r  r e in d ic tm e n t ,  th e  fo l lo w ­

in g  c o llo q u y  to o k  p l a c e :

M R . W E I D N E R :  Y o u r  H o n o r — I th in k  

Y o u r  H o n o r  h a s  b e e n  p r e - e m p te d  in  th e  

i n s t a n t  p r o c e e d in g .  I t  m ig h t  b e  a p p r o ­

p r i a t e  to  . . .

T H E  C O U R T : T h is  is  a  p r o c e d u r a l  

m a t t e r  a n d  I w il l  n o t  a l lo w  a  p r e - e m p t .  

Y o u  w il l  p r o c e e d  w i th  th e  a r r a ig n m e n t .  

M R . W E I D N E R :  I  t h in k  y o u 'v e  p r e v i ­

o u s ly  b e e n  p r e - e m p te d  a n d  i t ’s  b e e n  h o n ­

o r e d  in  a  s im i l a r  c a s e  . . .

T H E  C O U R T :  I t ’s  d e n ie d ,  a n d  w e ’ll 

p r o c e e d  w i th  th e  a r r a ig n m e n t .  

S u b s e q u e n t ly  th e  c o u r t  a s k e d  G ie f f e l s  h is  

t r u e  n a m e , a n d  c o u n s e l  f o r  G ie f f e ls ,  M r .  

W e id n e r ,  a d v i s e d  G ie f f e ls  n o t  to  m a k e  a n y  

c o m m e n ts .  M r . W e i d n e r  s t a te d  t h a t  h e  

t h o u g h t  t h e  c o u r t  d id  n o t  h a v e  ju r i s d i c t i o n  

o v e r  G ie f f e l s  b e c a u s e  n o  s u m m o n s  o r  w a r ­

r a n t  h a d  b e e n  is s u e d . T h e  c o u r t  a g a in  

a s k e d  G ie f f e ls  h i s  t r u e  n a m e , a n d  M r .  

W e id n e r  a g a in  a d v i s e d  t h e  d e f e n d a n t  n o t  

to  a n s w e r .  T h e  fo l lo w in g  c o m m e n ts  w e r e  

th e n  m a d e :

T H E  C O U R T :  I ’m  g o in g  to  f in d  y o u  in  

c o n te m p t ,  s i r ,  i f  y o u  d o n ’t . A r e  y o u  

g o in g  to  a n s w e r ?  A ll r i g h t .  I ’ll r e ­

v o k e  a n y  b a i l  u n t i l  y o u  a n s w e r  y o u r  

n a m e , s i r .  A n d  w e ’v e  h a n d e d  a  c o p y  o f  

t h i s  [ th e  in d i c tm e n t ]  to  y o u r  c o u n s e l  a n d  

t h a t 's  a l l  w e  n e e d  a t  th i s  t im e  u n t i l  h e

M R . W E I D N E R :  Y o u r  H o n o r .  . . . 

T H E  C O U R T :  . . . a n s w e r s  h is

n a m e , n o  b a i l  w il l  b e  s e t .  A n y th in g  

e ls e ?

M R . W E I D N E R :  Y e s , Y o u r  H o n o r .  I 

w a n te d  to  f i r s t  o f  a l l  d i r e c t  th e  c o u r t ’s 

a t t e n t i o n  to  th e  f a c t  t h a t  I b e l ie v e  t h a t  

M r . G ie f f e l s  h a s  b e e n  b r o u g h t  b e f o r e  

th i s  c o u r t  i l le g a l ly .  I ’m  n o t  a w a r e  o f  a n y  

s u m m o n s  t h a t  h a s  b e e n  s e r v e d  o n  h im  o r  

a n y  a r r e s t  w a r r a n t .

I. O n F e b ru a ry  J ‘J , 1070. J u s t ic e  E rw in  issued  
a  s ta y  o f a ll  ru lin g s  of tlie su p e r io r  c o u r t 
en te red  a t  th e  a r ra ig n m e n t o f  G ieffe ls  in

A f t e r  th e  a r r a ig n m e n t ,  a g a in  o n  Febr 

11, 1976, J u d g e  M o o d y  i s s u e d  a  ca len d i 

o r d e r  t r a n s f e r r i n g  t h e  c a s e  to  J u d g e  L

L a t e r  t h e  s a m e  d a y ,  G ie f f e ls  f ile d  al 

t io n  f o r  r e v ie w  in  t h i s  c o u r t  f ro m  J 
M o o d y 's  o r d e r s .  H i s  p e t i t io n  consist 

o b j e c t io n s  to  J u d g e  M o o d y ’s acb  

m a in ly ,  th e  r e f u s a l  to  d is q u a l i f y  h in  

th e  r e v o c a t io n  o f  b a i l ,  th e  a l le g e d  hoi 

in  c o n te m p t  o f  G ie f f e ls ,  th e  la c k  o f  a  

r a n t  o r  s u m m o n s  a n d  th e  r e f u s a l  to  coi 

e r  a  m o t io n  to  d is m is s  th e  in d ic tm en t 

f a i l u r e  to  s t a t e  a n  o f f e n s e .

O n  F e b r u a r y  13, 1976, J u d g e  L ew is 

a n o t h e r  a r r a ig n m e n t  o f  P e t i t io n e r  G ie 

a t  w h ic h  t im e  a  w a r r a n t  a n d  surai 

w e r e  is s u e d , a n d  th e  m o tio n  to  dism iss 

i n d i c tm e n t  w a s  h e a r d  a n d  d en ied , 

t h e r m o r e ,  t h e  d a y  a f t e r  t h e  a rra ig n ) 

b e f o r e  J u d g e  M o o d y , b a il  w a s  r e in s t t

P e t i t i o n e r  G ie f f e ls  a r g u e s  f irs t  

J u d g e  M o o d y ’s  r e f u s a l  to  d is q u a lify  

s e l f  a n d  h is  s u b s e q u e n t  c o n d u c t in g  o l 

a r r a ig n m e n t  w e r e  in  to t a l  d isreg arc  

Channel Flying, Inc. v . Bernhardt, 43 

2 d  570  ( A la s k a  1 9 6 9 ). S e c o n d , Gie 

c o n te n d s  t h a t  t h e  s u p e r io r  c o u r t  disreg  

e d  th i s  c o u r t 's  d e c is io n  in  Gilbert v. S 
5 4 0  P .2 d  4S5 ( A l a s k a  1 9 7 5 ), to  th e  t\ 
t h a t  b a i l  m u s t  be  s e t  in  a  c r im in a l < 

T h i r d .  G i e f f e l s  a r g u e s  t h a t  th e  ju d g e  di 
g a r d e d  C r im in a l  R u le  9 ( a ) ,  w h ic h  petii 

e r  c o n te n d s  r e q u i r e s  t h a t  a  crim in a l 

f e n d a n t  m u s t  b e  b r o u g h t  b e f o re  th e  e 

b y  v i r t u e  o f  e i t h e r  a  w a r r a n t  o r  a J 
m o n s . F o u r t h ,  G ie f f e l s  co n te n d s  

J u d g e  M o o d y  h e ld  h im  in  c o n te m p t m 

l a t i o n  o f  h is  f i f t h  a m e n d m e n t  privile 

a n d  t h a t ,  in  a n y  c a s e ,  C r im in a l J 
1 0 ( b ) ( 2 )  p r o v id e s  t h a t  a  d e f e n d a n t  shal 

“ g iv e n  th e  o p p o r tu n i ty  to  d e c la r e  his 1 

n a m e ”  a n d  n o t  t h a t  a  d e f e n d a n t  shal! 

f o r c e d  to  s t a te  h i s  n a m e .

[ 1 ]  In  g e n e r a l ,  a d v is o r y  o p in io n s  a t  

lie a v o id e d ,  a n d  c a s e s  w h ic h  d o  no t coi 

t u t e  a c tu a l  c a s e s  o r  c o n t r o v e r s ie s  are

o rd e r  flin t th e  ease  he nssicned to 
su p e r io r  ro u r r  ju d ee . T h e  o rder 
■.tnted Gicffol.s’ p rev ious b a il of



. a g a in  o n  F e b r u a r y  

is s u e d  a  c a le n d a r in g  

c a s e  to  J u d g e  l e w i s .  

G ie f f e ls  f i le d  a  p e ti-  

s c o u r t  f r o m  J u d g e  

p e t i t io n  c o n s is t s  o f  

M o o d y ’s  a c t io n s :  

d i s q u a l i f y  h im s e lf ,  

th e  a l le g e d  h o ld in g  

th e  l a c k  o f  a  w a r -  

h e  r e f u s a l  to  c o n s id -  

t th e  in d ic tm e n t  f o r  

ise .

6, J u d g e  L e w is  h e ld  

? P e t i t i o n e r  G ie f fe ls  

r a n t  a n d  su m m o n s  

o t io n  to  d is m is s  th e  

a n d  d e n ie d .  F u r -  

e r  th e  a r r a ig n m e n t  

ja il  w a s  r e in s t a t e d .1

a r g u e s  f i r s t  th a t  

1 to  d i s q u a l i f y  h im - 

t c o n d u c t in g  o f  th e  

to ta l  d i s r e g a r d  o f  

. Bernhardt, 451 P .

S e c o n d , G ie f fe ls  

io r  c o u r t  d is r e g a r d -  

in  Gilbert v. State , 

1975), to  th e  e f f e c t  

in  a  c r im in a l  ca se . 

:h a t  th e  j u d g e  d is r e -  

' f a ) ,  w h ic h  p c t i t io n -  

h a t  a  c r im in a l  de* 

h t  b e f o re  th e  c o u r t  

w a r r a n t  o r  a  su m - 

re ls  c o n te n d s  th a t  

in  c o n te m p t  in  v io - 
e n d m e n t  p r iv ile g e s , 

sc , C r im in a l  R td* 
i d e f e n d a n t  sh a ll  be 

to  d e c la r e  h is  t r u e  

d e f e n d a n t  s h a ll  be

'O ry  o p in io n s  a r e  to 

liic h  d o  n o t  c o n s ti-  

n t r o v c r s ie s  a r e  no t

nxsigncd to  ano ther 
T he o rd e r  also  reu ' 

ha il o f $ 1 0 0 ,0 0 0 .0 0 .

••eriy  c o n s id e re d  

tiicd for the City o f Anchorage, 545 P . 

,6 5 , 1 6 9 -7 0  ( A l a s k a  1 9 7 6 ) ;  In re G.M. 
A3 P .2 d  1006, 1008 ( A la s k a  1 9 7 1 ). 

v .e  w e re  to  r e v e r s e  J u d g e  M o o d y 's  o r d e r  

.a l  g r o u n d s  r a i s e d  b y  p e t i t i o n e r ,  t h e  r e ­

m ou ld  b e  f o r  f u r t h e r  p r o c e e d in g s  in  

. r d a n c e  w i th  th i s  c o u r t ’s  o p in io n .  F u r -  

• .iro c e e d in g s  h a v e  a l r e a d y  o c c u r r e d ,  

■••er. u n d e r  J u d g e  L e w is ’ s u p e r v i s io n ,  

i s u b s e q u e n t  p r o c e e d in g s  h a v e  c o m -  

.-_•!/ e l im in a te d  a l l  g r o u n d s  o f  p e t i t io n -  

G je c t io n s ,3 a n d  t h i s  r a i s e s  th e  q u e s -  

s to  w h e t h e r  t h e  p e t i t i o n  is  m o o t .

- 3 ]  O n e  e x c e p t io n  to  t h e  m o o tn e s s  

■•ne is  w h e r e  a  m a t t e r  is  o f  g r a v e  p u b -

• in c e rn  t h a t  is  r e c u r r i n g  a n d  c a p a b le  o f  

.• jin g  r e v ie w .  Munroe v. City Council
■ 'hr City o f Anchorage, supra; Doc v.

4 8 7  P .2 d  4 7 , 53 ( A la s k a  1 9 7 1 ) ;  

■icm  Pacific Terminal Co. v. I.C.C., 
: •  . ? .  49 8 , 515 , 31 S .C t .  2 7 9 , 55 L .E d . 

'!<> ( 1 9 1 1 ) .  T h e  p a r a m e t e r s  o f  th e

• i - m e n ta l  r i g h t  to  a n  i m p a r t i a l  j u d g e  

•• X T ta in ly  a  m a t t e r  o f  g r a v e  p u b lic  c o n -

B e c a u s e  h e r e  s a f e g u a r d s  in  A l a s k a ’s  

•:.ai j u s t i c e  s y s te m  r e s u l t e d  in  a c h ie v -  

•.hc r e l i e f  p e t i t i o n e r  e a r l i e r  s o u g h t ,  w e  

■■ -o in e  in d ic a t io n  t h a t  th e  i s s u e  is  c a p a -  

o f  e s c a p in g  r e v ie w .  F u r t h e r  b e c a u s e  

■’>e a p p a r e n t  c o n f u s io n  in  th i s  a r e a ,  th e  

"> o f  a  p a r t y ’s  p r e - e m p t iv e  r i g h t s  is  

a  to  d e b a te .  F o r  th i s  r e a s o n ,  w e  g r a n t  

;e w  so le ly  o n  th e  i s s u e  o f  t h e  e f f e c t  o f

■ m p tio n  u n d e r  A S  2 2 .2 0 .0 2 2  a n d  C r im i-

• R u le  2 5 ( d ) .

• ige  M o o d y  w a s  t im e ly  p r e - e m p te d  in  

■t'Cdings u n d e r  a  p r io r ,  id e n t ic a l  in d ic t -

W h e n  th e  s e c o n d  in d ic tm e n t  w a s  is-  

J u d g e  M o o d y  w a s  a s s ig n e d  t h e  c a s e , 

e id n e r ,  c o u n s e l  f o r  G ie f f e ls ,  o r a l ly  

"•ted o u t  th e  p r i o r  [ jr e - e m p tio n  to  J u d g e

Mtlmttgli Ju d g e  Mumly refused  to  ilis(|iin li- 
' ""Si.il ;ii thi> tim e  o f th e  i im u ltilin e a r , In' 

ui.vii-rreii rIn- ca se  to  Ju d g e  L ew is a f te r-  
,r 'K  "ini iliis  e m ir t s ta y e d  a ll o f th e  ru lin g s  

''" red  in i|,i. a r ra ig n m e n t. N o form iil o rd er 
'" n tc n ip t  w as issued  by Ju d g e  M oody, w ho 

'•"red • h a t  t i ie ffe ls  lie hold w ith o u t h a il u n til 
552 P
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Munroc v. City M o o d y . J u d g e  M o o d y  d id  n o t  r e c o g n iz e  

th e  p r e - e m p t io n .

[ 4 ]  I n  McKinnon v . State, 526  F .2 6  18, 

25 ( A la s k a  1 9 7 4 ), w e  s ta te d  t h a t  w h e r e  

tw o  p r o c e e d in g s  in v o lv e  t h e  s a m e  d e f e n d ­

a n t  a n d  th e  n e c e s s i ty  o f  p r o v in g  th e  s a m e  

f a c t s  a n d  i s s u e s ,  a  j u d g e  w h o  w a s  p r e ­

e m p te d  in  th e  p r i o r  p r o c e e d in g  i s  a u t o m a t i ­

c a l ly  d i s q u a l i f i e d  f ro m  p r e s id in g  " a t  a n y  

p r o c e e d in g  a g a i n s t  th e  d e f e n d a n t  in  w h ic h  

th o s e  s a m e  c h a r g e s  [ a r e ]  a t  i s s u e " .  

T h e r e f o r e ,  J u d g e  M o o d y  w a s  a u to m a t ic a l ly  

p r e - e m p te d  in  th e  s e c o n d  p r o c e e d in g .

E v e n  th o u g h  J u d g e  M o o d y  w a s  p r e ­

e m p te d ,  t l . e  q u e s t io n  r e m a in s  a s  to  w h e th e r  

h e  c o u ld  s t i l l  p e r f o r m  s e m e  ju d ic ia l  f u n c ­

t io n s  c o n c e r n in g  th e  c a s e  f r o m  w h ic h  h e  

w a s  p r e - e m p te d ,

T h e r e  a r e  tw o  p r o v i s io n s  w h ic h  a p p ly  to  

p e r e m p to r y  c h a l le n g e s .

A S  2 2 .2 0 .0 2 2  r e a d s  in  p a r t :

( a )  I f  a  p a r t y  o r  h is  a t t o r n e y  in  a  d i s ­

t r i c t  c o u r t  a c t io n  o r  a  s u p e r io r  c o u r t  a c ­

t io n ,  c iv i l  o r  c r im in a l ,  f i le s  a n  a f f i d a v i t  

a l l e g in g  u n d e r  o a th  t h a t  h e  b e l ie v e s  t h a t  

h e  c a n n o t  o b ta in  a  f a i r  a n d  im p a r t i a l  

t r i a l ,  th e  p r e s id in g  d i s t r i c t  c o u r t  o r  s u p e ­

r i o r  c o u r t  ju d g e ,  r e s p e c t iv e ly ,  s h a l l  a t  

o n c e ,  a n d  w i th o u t  r e q u i r i n g  p r o o f ,  a s s ig n  

th e  a c t io n  to  a n o t h e r  j u d g e  o f  th e  a p p r o ­

p r i a t e  c o u r t  in  t h a t  d i s t r i c t ,  o r  i f  t h e r e  is  

n o n e ,  th e  c h i e f  j u s t i c e  o f  t h e  s u p r e m e  

c o u r t  s h a l l  a s s ig n  a  j u d g e  f o r  th e  h e a r i n g  

o r  t r i a l  o f  th e  a c t io n .  T h e  a f f i d a v i t  

s h a l l  c o n ta in  a  s t a te m e n t  t h a t  i t  is  m a d e  

in  g o o d  f a i t h  a n d  n o t  f o r  t h e  p u r p o s e  o f  

d e la y .

C r im in a l  R u le  2 5 ( d ) ,  p r o m u lg a te d  b y  S u ­

p re m e  C o u r t  O r d e r  N o , 1S5, e f f e c t i v e  J u ly  

1, 1974, r e a d s  in  p a r t :

( d )  Change o f Judge as a Matter of 
Right. I n  a ll  c o u r t s  o f  th e  s t a te  w h e r e  a  

m a s te r  c a l e n d a r  s y s te m  h a s  b e e n  a d o p t ­

in ' an sw ered  tlir  i|iicxtioii us to b is inline. 
Itn il w ns rcinx tiiie il th e  fo llow ing  ilny, F e b ru ­
a ry  12. by su p rem e  c o u r t o rd e r . O n
F e b ru a ry  1!!, 1!>7(!, Ju d g e  L ew is issued a 
w a r ra n t  an d  xiimtnon.x an d  den ied  ( i ie tf e ls ’ 
m otion  to  d ism iss (be in d ic tm en t.
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e d , a  j u d g e  m a y  be  p e r e m p to r i ly  c h a l ­

le n g e d  a s  f o l lo w s :

(1 )  Entitlement. I n  a n y  c r im in a l  c a s e  

in  s u p e r io r  o r  d i s t r i c t  c o u r t ,  t h e  p r o s e c u ­

t io n  a n d  th e  d e f e n s e  s h a l l  e a c h  b e  e n t i ­

t le d  a s  a  m a t t e r  o f  r i g h t  to  o n e  c h a n g e  

o f  ju d g e .  W h e n  m u l t ip le  d e f e n d a n t s  a r e  

u n a b le  to  a g r e e  u p o n  th e  j u d g e  to  h e a r  

th e  c a s e ,  t h e  t r i a l  j u d g e  m a y , in  t h e  i n ­

t e r e s t  o f  j u s t i c e ,  g iv e  th e m  m o re  t h a n  

o n e  c h a n g e  a s  a  m a t t e r  o f  r i g h t ;  th e  

p r o s e c u to r  s h a l l  b e  e n t i t l e d  to  t h e  s a m e  

n u m b e r  o f  c h a n g e s  a s  a l l  th e  d e f e n d a n t s  

c o m b in e d .

( 2 )  Procedure. A t  t h e  t im e  r e q u i r e d  

fo r  fi) ig  th e  o m n ib u s  h e a r i n g  f  .m ,  o r  

w i th in  5 d a y s  a f t e r  a  j u d g e  is  a s s ig n e d  

th e  c a s e  f o r  t h e  f i r s t  t im e , a  p a r t y  m a y  

e x e r c i s e  h is  r i g h t  to  c h a n g e  o f  j u d g e  b y  

n o t in g  th e  r e q u e s t  o n  t h e  o m n ib u s  h e a r ­

in g  f o rm  o r  b y  f i l i n g  a  “ N o t ic e  o f  

C h a n g e  o f  J u d g e ’’ s ig n e d  b y  c o u n s e l ,  i f  

a n y ,  s t a t i n g  th e  n a m e  o f  th e  j u d g e  to  be  

c h a n g e d .  A  ju d g e  m a y  h o n o r  a  t im e ly  

in f o r m a l  r e q u e s t  f o r  c h a n g e  o f  ju d g e ,  

e n t e r i n g  u p o n  th e  r e c o r d  th e  d a t e  o f  th e  

r e q u e s t  a n d  th e  n a m e  o f  th e  p a r t y  r e ­

q u e s t in g  it.

( 3 )  Re-Assignment. W h e n  a  r e q u e s t  

f o r  c h a n g e  o f  j u d g e  is  t im e ly  f i le d  u n d e r  

th i s  ru le ,  th e  j u d g e  s h a l l  p r o c e e d  n o  f u r ­

t h e r  in  t h e  a c t io n ,  e x c e p t  to  m a k e  su c h  

t e m p o r a r y  o r d e r s  a s  m a y  b e  a b s o lu te ly  

n e c e s s a ry  to  p r e v e n t  im m e d ia te  a n d  i r ­

r e p a r a b le  i n j u r y  b e f o r e  t h e  a c t io n  c a n  b e

3. G enera lly , eon i t s  Imvc hold th a t  n d is- 
•iiiulifiod ju d g e  m ay  s t i l l  p e rfo rin  n pu re ly  
m in is te r ia l o r  n o n -d isc rc tio n n ry  ac tio n . See, 
n. p., Driver v. Stale, -Hi So.2d 718, 7 2 1 -2 2  
(F la .1 0 5 0 ) : People v. Pate, 53 Ill.L d  -185, 
202  N .E .2d  387. 308 (1073) ; Hass v. Lever- 
Ian, 128 Io w a  70. 102 N .W . 811, 812  (1005) ; 
Menifee ( ’aunty Hoard of Education l>. Pineal 
Court, 320 S .W .2 d  -1(1, -IS (K .v .1059). C o u rts  
h av e  v a rio u sly  defined  th e  allow ab le  notions 
o f a  p re-em pted  judge as fo llo w s: as a llo w in g  
p u re ly  m in is te r ia l t ie 's  in no w ay connected  
w ith  th e  t r ia l  [Hass ••. Levcrton, supra | : 
n e ts  w hich  a re  p u re ly  fo rm a l in c h a ra c te r  
an d  w here  the  ju d g e  is o n ly  d isc h arg in g  h is 
m in is te r ia l d u tie s  [Menifee t'ountn Hoard 
of Education v. Pineal Court, .supra, ; m ere 
fo rm a l a c ts  [State r. Compton, 57 N .M . 227,

5 5 2  P A C I F I C  R E P O R T E R ,  2 d  S E R I E S

t r a n s f e r r e d  to  a n o t h e r  j u d g e .  However, 
i f  the named judge is the presiding 
judge, lie shall continue to perform the 
functions o f the presiding judge, (em ­

p h a s i s  a d d e d )

I n  Channel Flying, Inc. v. Bernhardt, su­
pra, d e c id e d  b e f o r e  th e  p r o m u lg a t io n  o f  

C r im in a l  R u le  2 5 ( d ) ,  w e  s t a te d  t h a t  th e  

fo l lo w in g  e f f e c t  r c s u i t e d  f r o m  a  su c c e ss fu l 

p r e - e m p t io n  o f  a  j u d g e  u n d e r  t h e  p ro c e ­

d u r e s  s e t  f o r t h  in  A S  2 2 .2 0 .0 2 2 :

T h e  o n ly  m e a n in g  t h a t  c a n  b e  g iv e n  to  

t h e  r e q u i r e m e n t  t h a t  t h e  m a t t e r  b e  a s ­

s ig n e d  “ a t  o n c e  a n d  w i t h o u t  r e q u ir in g  

p r o o f "  to  a n o t h e r  ju d g e ,  i s  t h a t  w h e n  a 

t im e ly  a n d  p r o p e r  a f f i d a v i t  is  f i le d  the  

j u d g e  c o n c e r n e d  is  a t  o n c e  d is q u a lif ie d  

f ro m  a c t i n g  a s  a  j u d g e  in  t h e  p a r t ic u la r  

a c t io n  o r  p r o c e e d in g .  W h e n  h e  is  d is­

q u a l i f i e d  h e  n o  lo n g e r  p o s s e s s e s  t h e  q u a l­

i t i e s  n e c e s s a r y  to  a c t  a s  a  ju d g e ,  i . e., the  

q u a l i t i e s  o f  p o w e r ,  c a p a c i ty ,  f i tn e s s  o r 

c o m p e te n c y  to  p r o c e e d  f u r t h e r .  In  

s h o r t ,  w h e n  a  p r o p e r  a f f i d a v i t  h a s  been 

t im e ly  f i le d ,  th e  j u d g e  in v o lv e d  is  w ith ­

o u t  p o w e r  o r  j u r i s d i c t i o n  to  t a k e  an y  

f u r t h e r  a c t i o n  in  th e  p r o c e e d in g .  I f  th is  

w e r e  n o t  th e  i n t e n t  a n d  e f f e c t  o f  th e  

s t a tu t e ,  t h e n  i t  w o u ld  b e  m e a n in g le s s  an d  

i n e f f e c t iv e .  451 P .2 d  a t  574  ( fo o tn o te  

o m i t t e d ) .

T h e  c o m m o n - '.a w  r u l e  is  t h a t  p re -e m p te d  

j u d g e s  c a n  p e r f o r m  f o r m a l ,  n o n -d is c r e t io n -  

a r y  ( o r  “ m i n i s t e r i a l " )  a c t s .3 G ie f fe ls  

a r g u e s ,  h o w e v e r ,  t h a t  s in c e  t h e  fu n c tio n s

2 5 7  P.2<] 015, 023 (1 0 5 3 )1 ;  fo rm a l orders 
o f  a  ro u tin e  nature! n o t a f fe c tin g  m erits of 
th e  enusc  [Prather v. Prather, 203 S.W .2d 
57, 5!) (M o .A p p .l l ) 5 4 ) l ; an d  th a t  powers 
a re  suspended  on ly  so f a r  n s  d isc re tionary  
a c tio n  in th e  case  is concerned  [4 6  Am..Tur. 
2d ' ‘J u d g e s "  5 230 a t  2 5 2 ].
E x a m p le s  o f  ac tio n s  th a t  hav e  boeu Rtated 
to  he p erm iss ib le  w hen p e rfo rm ed  by a dis­
q u a lif ie d  ju d g e  a r e :  s ig n in g  e c rtlfiea (M
seek ing  te s tim o n y  an d  a tte n d a n c e  o f  non­
re s id en t w itn esses [State  i \  James, 70 N.M- 
370 , -115 P .2d 350, 355  (100 H ;  draw ing 
ju r o r s ' n am es from  a  liox, is su in g  venire , re­
tu rn in g  ven ire , d isc h a rg in g  fro m  ju ry  duty 
a  m an  above ngc fo r d u ty  [Driver v. State, 
■supra | ; c e r tif ic a tio n  o f  a  t r a n s c r ip t  to 
a n o th e r  c o u r t  [Hass v. Levcrton, supra ] ! anli
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:r ju d g e .  However, 
e is the presiding 
nue to perform the 
siding judge, ( e m -

'ic. v. Bernhardt, jk- 
h e  p r o m u lg a t io n  o f  

w e  s t a te d  t h a t  th e  

:d  f ro m  a  s u c c e s s fu l  

;c  u n d e r  t h e  p ro c e -  

1.20.022:
h a t  c a n  b e  g iv e n  to  

t  t h e  m a t t e r  b e  a s -  

d w i th o u t  r e q u i r i n g  

id g e , is  t h a t  w h e n  a  

i f f i d a v i t  is  f i l e d  th e  

a t  o n c e  d i s q u a l i f i e d  

d g e  in  t h e  p a r t i c u l a r  

g . W h e n  h e  i s  d is -  

e r  p o s s e s s e s  th r  q u a l-  

t  a s  a  ju d g e ,  i. e . ,  th e  

c a p a c i ty ,  f i tn e s s  o r  

o c e e d  f u r t h e r .  I n  

e r  a f f i d a v i t  h a s  b e e n  

Ige  in v o lv e d  is  w i th -  

sd ic t io n  to  t a k e  a n y  

e p r o c e e d in g .  I f  th is  

i t  a n d  e f f e c t  o f  th e  

id  b e  m e a n in g le s s  a n d  

'.2 d  a t  574 ( f o o tn o te

ie is  t h a t  p r e - e m p te d  

o r m a l ,  n o n - d i s c r e t io n -  

■.1") a c t s .3 G ie f f e ls  

t  s in c e  t h e  f u n c t io n s

(1053)1  ; fo rm al o rd ers  
n o t a ffe c tin g  m e r its  of 

». Prather, 203 SAV.2d 
1 ) ] ;  and  th a t  pow ers 
so f a r  a s  d isc re tio n a ry  
concerned [*1G A tn .Ju r . 

>521.
th a t  have hccu s ta te d  

cn perform ed  by a d is- 
• : s ig n in g  c e r tif ic a te s
nd a tte n d a n c e  o f  non- 
•'ffl/c i'. James, 7 0  N .M . 
355 (1 0 0 0 )1 ;  d ru w in g  

i box. issu ing  v en ire , re- 
m rg ing  from  ju r y  du ty  

d u ty  [ f l r i i 'e r  t '. State, 
n of a  t r n n s c r ip t  to
a. Levcrton, supra ] ; an d

GIEFFELS
Cite ns, Alnskn 

a l lo w a b le  a t  c o m m o n  la w  m u s t  s t i l l  b e  p e r ­

fo rm e d  b y  a  j u d g e ,  a n d  s in c e  Channel 
Hying, Inc. s t a t e s  t h a t  a  s t a tu t o r y  p r e ­

e m p tio n  im m e d ia te ly  d e s t r o y s  a ll  ju d i c i a l  

a t t r ib u te s ,  th e  c o m m o n - la w  r u l e  c a n n o t  b e  

a p p lie d  in  A la s k a .

E v e n  i f  G ie f f e l s  is  c o r r e c t  in  h is  r e a d in g  

o f  Channel fly ing , Inc., i t s  a u t h o r i t y  o n  

d ia t  p o in t  h a s  b e e n  s u b s t a n t i a l l y  w e a k e n e d  

bv th e  s u b s e q u e n t  p r o m u lg a t io n  o f  C r im i ­

n a l R u le  2 5 ( d ) .

[ 5 ]  A r t .  I V ,  s e c . 15 o f  t h e  A la s k a  C o n -  

- t i tu t io n  p r o v id e s  t h a t  th e  l e g i s l a tu r e  m a y  

o n ly  a m e n d  o r  c h a n g e  r u le s  r e g u la * 'n g  j u ­

d ic ia l p r o c e d u r e  in  t h e  c o u r t s  o f  th e  s t a t e ;  

:h e  s u p r e m e  c o u r t  i s  g iv e n  s o le  a u t h o r i ty  

.0  p r o m u lg a te  t h o s e  r u le s .  W e  h a v e  c o n ­

s is te n t ly  a f f i r m e d  o u r  p o w e r  to  r e g u la t e  

p r o c e d u r a l  a n d  a d m i n i s t r a t i v e  m a t t e r s  in  

A la s k a  c o u r t s .  F o r  e x a n  o le , in  Silverton 
v. Marlcr, 389  P .2 d  3 , 5 - 6  ( A la s k a  1 9 6 4 ), 

w e  s t r u c k  d o w n  a  s t a tu t e  w h»d>  p r e s c r ib e d  

h o w  a  c iv i l  a c t io n  w a s  to  b e  c o m m e n c e d  

b e c a u s e  i t  " a t t e m p t e d ]  to  r c r r u C te  a  m a t -  

:e r  o f  p r o c e d u r e  w h ic h  is  w i t h i n  th e  p r o v ­

in ce  o f  t h i s  c o u r t  . . . S im i la r ly ,  a

s ta tu te  w h ic h  p r o v id e d  f o r  a u to m a t i c  c o n ­

t in u a n c e  o f  a ll  c o u r t  p r o c e e d in g s  w h e n  a  

p a r ty , a t t o r n e y  o f  r e c o r d  o r  a  p r in c ip a l  w i t ­

n ess w a s  a  m e m b e r  o f  th e  l e g i s l a tu r e  w a s  

s t ru c k  d o w n  in  City of Valdes v. Valdes 
Development Co., 5 0 6  P .2 d  1279 ( A la s k a  

1973), b e c a u s e  i t  c o n f l i c t e d  w i th  C iv il  R u le  

4 0 ( f )  w h ic h  a l lo w e d  c o n t in u a n c e  o n ly  “ f o r  

- a u sc  s h o w n ’’.4

[6 ]  A S  22 ,2 0 .0 2 2  e n c o m p a s s e s  b o th  p r o ­

c e d u ra l  a n d  s u b s i a n t iv e  m a t t e r s .  I n  Chan-

c a rry in g  o u t un ori. • o f rcm um l from  n 
h igher c o u r t [Slalil p. Hoard of Sup'rs of 
Ringgold County, 1S7 Io w a  1342, 175 NAV. 
772. 770 (1920) J. E x am p le s  o f im perm issib le  
ac ts a re  f ix in g  o f h a il [State v. Xagel, 185 
Or. 180, 202 P .2 d  010, 040  (1 9 4 9 ), rcrl. dc- 
">ed, 338 U .S . 818, 70  S .C t. 00, 91 L .E d . 495,
190 (1 9 4 9 )]  an d  rev o k in g  p ro b a tio n  [Vaughn 

State, 220 So.2d 143 (P la .A p p .1 9 0 9 )] .

4, See also Liberty  A’at. Ins. Co. v. Ebcrhart, 
398 I \2 d  997, 999  (A la sk a  1965) ; I.ccgc r. 
Martin. 379 P ,2d 447 , 4 4 8 -5 1  (A la sk a  1903) ; 
rf. IVinegardncr i \  Greater Anchorage A rea  
Horovgh ltd. of Equalization, 534  P .2d 541,
•i 15-47 (A lask a  1975).

v. STA TE
, 552 P.2d cm

Alaska 667

ncl Flying, Inc. v. Bernhardt, supra, 451 

P .2 d  a t  576, w e  h e ld  t h a t :

A S  2 2 .2 0 .0 2 2  is  n o t  i n v a l id  a s  a n  a t t e m p t  

to  u s u r p  t h e  r u l e - m a k in g  p o w e r s  o f  t h i s  

c o u r t  insofar as it provides fo r  a per­
emptory disqualification o f a judge. 
( e m p h a s i s  a d d e d )

T h e  p r o c e d u r e  to  b e  f o l lo w e d  in  im p le ­

m e n t in g  th e  s u b s t a n t iv e  r i g h t  c r e a t e d  b y  

A S  22 .20 .0 2 2 , h o w e v e r ,  i s  s u b j e c t  to  t h e  

r u le - m a k in g  p o w e r s  o f  t h e  c o u r t .

[ 7 - 9 ]  I n  Roberts v. State, 4 5 8  P .2 d  340 , 

3 4 6  n . 17 ( A la s k a  1 9 6 9 ) , w e  im p lie d  t h a t  

p e r h a p s  n o t  a l l  o f  A S  22.20.022 w a s  a  v a l id  

e x e r c i s e  o f  l e g i s la t iv e  p o w e r :

In certain respects A S  2 2 .2 0 .0 2 2  w a s  s u s ­

ta in e d  a s  a  v a l id  e x e r c i s e  o f  l e g i s la t iv e  

p o w e r  in  Channel Flying, Inc. v. Bern­
hardt . . . . ( e m p h a s i s  a d d e d )

A l th o u g h  th e  l e g i s l a tu r e  h a s  th e  p o w e r  to  

c r  a te  t h e  r i g h t  to  a  f a i r  t r i a l  b e f o r e  a n  

u n b ia s e d  ju d g e ,  a n d  th e  r i g h t  to  p r e - e m p t  a  

j u d g e  w i th o u t  r e q u i r i n g  a c t u a l  p r o o f  o f  b ia s  

o r  i n t e r e s t ,  i t  h a s  v e r y  l im i te d  p o w e r  to  

p r o v id e  f o r  t h e  m e a n s  b y  w h ic h  t h a t  

p r e - e m p t io n  r i g h t  m a y  b e  e x e r c i s e d .  U n t i l  

th e  l e g i s l a tu r e  v a l id ly  c h a n g e s  C r im in a l  

R u le  2 5 ( d ) ,5 t h a t  r u l e  is  t h e  s o le  p r o v i s io n  

w h ic h  m a y  b e  c o n s u l te d  in  d e t e r m in in g  

w h e th e r  th e  p r e - e m p t iv e  r i g h t  w a s  p r o p e r ly  

e x e r c i s e d  a n d  t h e  e f f e c t  o f  t h e  p r e - e m p t io n  

o n  th e  p r o c e d u  a l  a n d  a d m i n i s t r a t i v e  f u n c ­

t io n s  o f  th e  c o u r t  s y s te .u .  T h e r e f o r e ,  i n s o ­

f a r  a s  R u le  2 5 ( d )  r e g u l a t e s  o n ly  th e  p r o c e ­

d u r a l  a s p e c t s  o f  t h e  p e r e m p to r y  r i g h t  e r e  

a tc d  b y  A S  2 2 .2 0 .0 2 2 , a n d  to  th e  e x t e n t

5. U n d e r  A la sk a ’s  t r ip a r t i t e  fo rm  of g o v e rn ­
m ent, tb c  le g is la tu re  m n y  n o t  ini|>ose n ru le  
w h ich  w ould in te r fe re  w ith  th e  p ro p e r  fu n c ­
tio n in g  of th e  ji d ie in l sy s tem . U n d e r  tb c  
in h e re n t pow er if the  ju d ic ia l  b ra n c h  of 
g overnm en t, a  p re s id in g  ju d g e  m u s t be g iven  
m in im al a u th o r i ty  to accom plish  th e  w o rk  
o f th e  c o u r t by co n d u c tin g  th e  p re lim in a ry  
s te p s  fo r a r r a ig n m e n t ; c a le n d a r in g , in c lu d ­
ing  ass ig n in g  o f  cases to  p a r t ic u la r  ju d g e s ;  
and  o th e r  n e ts  ueeessu ry  to  th e  p ro p e r  fu n c ­
tio n in g  o f th e  c o u r ts . See Continental Ins. 
Cos. p, tiaytcss A Roberts, Inc., 5 4 8  P .2 d  398, 
4 0 S -11  (A la sk a  1970).
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t h a t  th e  r u le  d o e s  n o t  i n f r i n g e  u p o n  th e  

s u b s t a n t iv e  r i g h t  c r e a t e d  b y  s t a tu t e ,  th e  

p r o v is io n s  o f  R u le  2 5 ( d )  s u p e r s e d e  th e  l e g ­

i s la t iv e  e n a c tm e n t .

C r im in a l  R u le  2 5 ( d )  r e g u la t e s  th e  m e a n s  

o r  m e th o d  by  w h ic h  a  p a r t y ’s  p e r e m p to r y  

c h a l l e n g e  t a k e s  e f f e c t .  T h e  m a j o r  c h a n g e s  

f o u n d  in  R u le  2 5 ( d )  p r o v id e  f o r  d i f f e r e n t  

t im e  l im i ta t io n s ,0 d o  a w a y  w i th  t h e  n e e d  

f o r  th e  f i l in g  o f  a n  a f f i d a v i t  a l l e g in g  th e  

in a b i l i ty  to  o b ta in  a  f a i r  a n d  im p a r t i a l  t r i a l  

a n d  s p e c i f y  th e  p r o c e d u r e  to  b e  fo l lo w e d  

w h e n  a  p r e s id in g  j u d g e  is  c h a l le n g e d .  

T h e s e  c h a n g e s ,  f o r  th e  m o s t  p a r t ,  in  n o  

w a y  im p a i r  t h e  s u b s ta n t iv e  r i g h t  to  a  f a i r  

t r i a l  b e f o r e  a n  u n b ia s e d  ju d g e  c r e a t e d  b y  

A S  2 2 .2 0 .0 2 2 ; in  f a c t ,  R u le  2 5 ( d )  g e n e r a l ­

ly  l ib e r a l iz e s  th e  m e th o d  b y  w h ic h  a  p a r t y  

m a y  e x e .  c is e  a  p e r e m p to r y  c h a l le n g e ."

[1 0 ]  A t  th e  t im e  o f  t h e  F e b r u a r y  11, 

1976 a p p e a r a n c e  o f  G ie f f e ls ,  J u d g e  M o o d y  

w a s  th e  P r e s i d i n g  J u d g e  o f  th e  A n c h o r a g e  

s u p e r io r  c o u r t  a n d  c o n d u c te d  a l l  a l i g n ­

m e n ts  a s  p a r t  o f  h i s  s p e c ia l  d u t ie s .  C r im i ­

n a l  R u l e 2 5 ( d ) ( 3 )  p r o v id e s :

Re-Assignment. W h e n  a  r e q u e s t  f o r  

c h a n g e  o f  ju d g e  is  t im e ly  f i le d  u n d e r  

th i s  r u le ,  th e  j u d g e  s h a l l  p r o c e e d  n o  f u r ­

t h e r  in  th e  a c t io n ,  e x c e p t  to  m a k e  s u c h  

t e m p o r a r y  o r d e r s  a s  m a y  b e  a b s o lu te ly  

n e c e s s a r y  to  p r e v e n t  im m e d ia te  a n d  i r ­

r e p a r a b l e  i n j u r y  b e f o r e  t h e  a c t io n  c a n  b e  

t r a n s f e r r e d  to  a n o t h e r  ju d g e .  However, 
if  the named judge is llic presiding 
judge, lie shall continue to perform the 
fu n d 1 m s of the presiding judge, ( e m -  

p h a s ; Jd e d )

A l th o u g h  th e  m e a n s  o r  m e th o d  b y  w h ic h  a  

p e r e m p to r y  c h a l le n g e  is  to  b e  r a i s e d  a n d

6. I n  Kvasnikoff v. State, 535  P .2d  -I'M, 4I5G 
n. 5 (A lask a  107")), w e no ted  th e  n p p n ro n t 
co n flic t betw een th e  ru le  and  th e  s t a tu t e :

F a c ia lly , A S 22.20.022 an d  C rim .R . 2 5 (d )
(2 ) a p p e a r  to  se t  fo rth  d if fe re n t  tim e  re ­
q u irem en ts. H ow ever, s in c e  p e tit io n e r 's  
pe rem p to ry  cha llen g e  is u n tim e ly  u n d e r  both  
p rov isions, w e need n o t reso lve th e  a p p a r ­
e n t  co n flic t a t  th is  tim e.

7. F o r  exam ple, u n o tice  o f ch an g e  of ju d g e
can  be filed a t  tho om nibus h e a ,in g  u n d e r
C rim in a l U tile 2 5 ( d ) ,  w hich  in  m an y  cases 
m ay be beyond th e  tim e lim ita tio n s  im posed 
by A S  2 2 .2 0 .0 2 2 (c ). F u r th e rm o re , n o t only

re c o g n iz e d  in  th e  c o u r s e  o f  ju d ic ia l  p n v  

c e e d in g s  is  u s u a l ly  a  p r o c e d u r a l  m a tte r  

so le ly  w i th in  t h e  r u l e - m a k in g  p o w e rs  o r  

th i s  c o u r t ,  s u c h  p r o c e d u r a l  r e g u la t io n "  can . 

n o t  b e  th e  b a s is  o f  a n y  a c t io n  w h ic h  w ould ’$• 

i n t e r f e r e  w i th  t h e  s u b s t a n t iv e  r i g h t  c re a te d  

b y  l e g i s la t iv e  e n a c tm e n t .  T h e r e f o r e ,  i t  is 

n e c e s s a r y  to  a n a ly z e  th e  d u t ie s  o f  a  p re s id -  ? 

in g  ju d g e  in  l i g h t  o f  th e  s u b s ta n t iv e  r ig h t  * 

c r e a t e d  b y  A S  22 .20 .022 .«
• ■ j* ’

In  Channel Flying, Inc. v. Bcrultardl, su- ■ 

pro, 451 P .2 d  a t  575 , 576 , w e  s ta te d  th a t 

t h e  r i g h t  c r e a t e d  a n d  d e f in e d  b y  A S  22.20.- 

0 2 2  is  t h a t :

[ a ]  l i t i g a n t  is  e n t i t l e d  to  a  f a i r  h e a r ­

in g  b e f o r e  a  t r ib u n a l  w h ic h  is  d is in te r ­

e s te d ,  im p a r t i a l  a n d  u n b ia s e d  . .

T h e  s t a tu t e  d o e s  n o th in g  m o r e  th a n  p ro ­

v id e  a  r e a s o n a b le  m e th o d  f o r  a s s u r in g  a 

f a i r  t r i a l  f o r  a l l  l i t i g a n t s .

T h e  s t a tu t e  r a t h e r  c r e a t e s  a n d  d e f in e s  

a  r i g h t — th e  r i g h t  to  h a v e  a  f a i r  t r ia l  be­

f o r e  a n  u n b ia s e d  a n d  i m p a r t i a l  ju d g e , 

( f o o tn o te s  o m i t t e d )  9 

F u r t h e r m o r e ,  t h e  s ’.a tu t e  r e g u la t e s  th a t  

r i g h t  b y  a l l o w in g  a  c h a l l e n g e  to  b e  e f fe c ­

t i v e  w i th o u t  r e q u i r i n g  a c tu a l  p r o o f  o f  b ias 

o r  i n t e r e s t .

[1 1 ]  I f  a  p r o c e d u r a l  o r  a d m in is t r a t iv e  

a c t i o n  t a k e n  b y  a  d i s q u a l i f i e d  j u d g e  u n d e r  

t h e  p r o v i s io n s  o f  C r im in a l  R u le  2 5 ( d ) ( 3 )  

c o u ld  n o t  p o s s ib ly  i n t e r f e r e  w i th  a  d e fe n d ­

a n t 's  r i g h t  to  a  f a i r  d i s p o s i t io n  o f  h is  case 

b e c a u s e  o f  b ia s  o r  i n t e r e s t  o n  t h e  p a r t  o f  

th e  d i s q u a l i f i e d  j u d g e ,  t h e n  th e  s u b s ta n tiv e  

r i g h t  c r e a t e d  b y  A S  2 2 .2 0 .0 2 2  w o u ld  n o t be 

a f f e c t e d .  O n ly  i f  t h e  a d m in i s t r a t i v e  o r  

p r o c e d u r a l  a c t io n  i n t e r f e r e s  w i th  th e  sub-

is  an  a f f id a v it  n o t req u ired  (s im p le  notation 
on th e  om nibus h e a r in g  fo rm  signed by the 
a t to rn e y  being s u ff ic ie n t u n d e r  th e  ru le ), but 
also  in fo rm a l req u ests  a re  allow ed  und er the 
ru ie .

8. T h e  fu n c tio n s  of a  p re s id in g  ju d g e  which 
a ro  p a r t ic u la r ly  re le v a u t to a  perem ptory 
cha llen g e  in c lu d e  m ak in g  c a le n d a r in g  orders, 
a r ra ig n in g  d e fen d an ts , ta k in g  p leas, setting 
hail an d  ru liu g  on p re - tr ia l  m otions.

9. Sec also In re (i. K., 41)7 l*.2d 914, 015 
(A la sk a  1972) : Roberts r .  State, supra, 45b"  ̂
I*.2d a t  31 5 -1 0 .



o u r s e  o f  j u d i c i a l  p ro -  

a p i 3 c e d u ra l  m a t t e r  

t i le -m a k in g  p o w e r s  o f  

e d u ra l  r e g u la t i o n s  c a n ­

ny  a c t io n  w h ic h  w o u ld  

b s ta n t iv e  r i g h t  c r e a te d  

ic n t .  T h e r e f o r e ,  i t  is  

th e  d u t ie s  o f  a  p r e s id -  

f th e  s u b s t a n t iv e  r i g h t  
)22.8

. Inc. v. Bernhardt, su- 
\  576, w e  s ta te d  t h a t  

! d e f in e d  by  A S  2 2 .2 0 .-

n t i t le d  t o  a  f a i r  h e a r -  

n a l w h ic h  is  d i s in t c r -  

id u n b ia s e d  . . . .

o th in g  m o re  t h a n  p ro -  

m e th o d  f o r  a s s u r i n g  a  
g a n ts .

e r  c r e a te s  a n d  d e f in e s

o  h a v e  a  f a i r  t r i a l  b e -

a n d  im p a r t i a l  ju d g e .
, u

t a tu te  r e g u la t e s  t h a t  

.’h a l le n g e  to  b e  e f f e c -  

^ a c tu a l  p r o o f  o f  b ia s

ira l o r  a d m in i s t r a t i v e  

q u a l i f ie d  j u d g e  u n d e r  

im in a l R u le  2 5 ( d ) ( 3 )  

e r f e r e  w i th  a  d e f e n d -  

l is p o s i t io n  o f  h is  c a s e  

■ terest o n  th e  p a r t  o f  

, th e n  th e  s u b s ta n t iv e  

2 .20 .022  w o u ld  n o t  be  

h e  a d m in i s t r a t i v e  o r  

-■rfercs w i th  t h e  s u b -

luired (s im p le  n o ta tio n  
iifl form  .signoil by the  
n t  u n d e r th e  ru le ) ,  b u t 
a rc  allow ed u n d e r  the

presid ing  ju d g e  w hich  
a n t to n p erem p to ry  

ing c a le n d a rin g  o rders , 
tak in g  ideas, se ttin g  

re-tria l m otions.

V.. HIT P.'Jil 014, 915 
M v. Stair, .supra, 45S-

G I E F F E L S  v .  S T A T E
Cite as, A laska,

.u i t i v e  p a r t  o f  A S  2 2 .2 0 .0 2 2  w o u ld  a n  a c -

•.■r.n by  a  d i s q u a l i f i e d  j u d g e  b e  im p c r m is s i -  

W ith  t h i s  in  m in d , w e  t u r n  to  th e  

.-'unctions o f  a  j u d g e  a t  a n  a r r a i g n m e n t  to  

• o i f  th e r e  a r e  a n y  a c t io n s  w h ic h  c o u ld  iu -  

• .• r fe re  w ith  th e  r i g h t  o f  a  d e f e n d a n t  to  a  

Y .r  d is p o s i t io n  o f  h i s  c a s e .

I ’.2 ] N o r m a l ly ,  c a l e n d a r i n g  o r d e r s  a n d  

iv :r p r o c e d u r a l  m a t t e r s  r e g a r d i n g  th e  

. ; . t ' j r  c a l e n d a r  d o  n o t  d i r e c t l y  a f f e c t  th e

! , in n a te  d is p o s i t io n  o f  t h e  c a s e . O n  th e  

■.ber h a n d ,  r u l in g s  o n  p o in t s  o f  la w  r e -  

. r d in g  s u c h  m a t t e r s  a s  s e a r c h  a n d  s e i ­

n e ,  s u f f i c i e n c y  o f  t h e  i n d ic tm e n t  a n d  

; ’".er p r e - t r i a l  le g a l  d e c is io n s  c o u ld  b e  a f -  

. . te d  by  b ia s  o r  i n t e r e s t  a n d  w o u ld  h a v e  a  

■ rest e f f e c t  o n  th e  u l t im a te  d i s p o s i t io n  o f  

- d e f e n d a n t 's  c a s e .

■ 1 3 ,1 4 ]  A  m o r e  d i f f i c u l t  p r o b le m  c o n -

1
- rn s  th e  t a k i n g  o f  a  p le a .  U n t i l  t h e  d e -  

.p la n t  p le a d s  g u i l ty  o r  n o lo  c o n te n d e r e ,  

t • '. im in a l  R u le  10 a n d  11, g o v e r n i n g  th e

r ra ig n m c n t ,  d o  n o t  p e r m i t  a  j u d g e  a n y  

i is c rc t io n . T h e r e  is  t h u s  n o  p o s s ib i l i ty  o f  

■us t h a t  w o u ld  i n t e r f e r e  w i th  th e  su b s e -  

te n t  a b i l i ty  o f  a  d e f e n d a n t  to  r e c e iv e  a  

>ir d i s p o s i t io n  o f  h i s  c a s e .  T h e  ju d g e  

" lu s t  r e a d  th e  in d ic tm e n t  o r  s t a t e  t h e  s u b -  

:a :ice  o f  th e  c h a r g e .  H e  m u s t  h a n d  a  

-c-py o f  t h e  in d ic tm e n t  o r  i n f o r m a t i o n  to  

'"•e d e f e n d a n t  b e f o r e  th e  p ic a .  H e  m u s t  

f - in rm  th e  d e f e n d a n t  o f  th e  n a m e  o n  th e  

m d ic tm e n t a n d  g iv e  th e  d e f e n d a n t  t h e  o p ­

p o r tu n ity  to  d e c la r e  h is  t r u e  n a m e .10 F in a l -  

i f  a  d e f e n d a n t  h a s  w a iv e d  c o u n s e l ,  th e  

ju d g e  m u s t  in f o r m  h im  o f  h is  r i g h t  to  a  

' e r e m p to ry  c h a l le n g e .

[ 1 5 ,1 5 ]  I f  th e  d e f e n d a n t  p le a d s  “ n o t  

•■uilty", th e n  th e  c a s e  is  s e t  f o r  t r i a l  a n d  

■ ibscquent p r e - t r i a l  h e a r in g s .  E v e n  i f  th e  

ju d g e  w e r e  a c tu a l ly  b ia s e d ,  th e s e  c a l e n d a r -  

" ’•g a c t io n s  n o r m a l ly  w o u ld  n o t  h a v e  a n  e f -

■9- Below, G ieffe ls stood m u te  w hen nsked 
bin tru e  nam e. U pon G ie ffe ls’ re fu sa l to 
■m.swor, Ju d g e  M oody revoked bail u u t i l  G icf- 
b ’ls would a n sw e r  h is tru e  nam e.
1 rim iniil R u le  1 0 (b ) (11) ( i i)  p ro v id e s :

i f  the  d e feu d u n t d ec la res no o tlie r  nam e 
1® be h is  tru e  nam e, th e  ensc a g a in s t  the 
d e fen d an t sh a ll p roceed u n d e r  th e  nam e 
which a p p e a rs  iu th e  in d ic tm e n t o r  in fo r ­
m ation.
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f e e t  o n  th e  u l t im a te  f a i r  d i s p o s i t io n  o f  a  

d e f e n d a n t ’s  c a s e , a n d  th u s  in  t h e  a b s e n c e  

o f  a  s p e c i f i c  o b je c t io n ,  th e y  m a y  b e  p e r ­

f o r m e d  by a  p r e - e m p te d  p r e s id in g  ju d g e .  

C a le n d a r in g ,  h o w e v e r ,  u n d e r  s o m e  c i r c u m ­

s ta n c e s  m a y  a f f e c t  s u b s t a n t i a l  r i g h t s  su c h  

a s  w h e r e  a  d e f e n d a n t  o r  c o u n s e l  c o n te n d s  

h e  w il l  n o t  b e  r e a d y  f o r  t r i a l  o n  a  s p e c i f i e d  

d a te .  T h e r e f o r e ,  i f  c a l e n d a r i n g  b e c o m e s  a  

d is p u te d  is s u e , i t  s h o u ld  b e  im m e d ia te ly  r e ­

f e r r e d  to  a n o t h e r  ju d i c i a l  o f f i c e r .

[ 1 7 ]  I f  t h e  d e f e n d a n t  p le a d s  “ g u i l t y ”  o r  

“ n o lo  c o n te n d e r e " ,  h o w e v e r ,  th e n  u n d e r  

C r im in a l  R u le  11, t h e  j u d g e  m u s t  d e t e r ­

m in e  i f  th e  p le a  is  v o lu n ta r y  a n d  h a s  a  

r e a s o n a b le  b a s i s :  in  a d d i t io n ,  h e  m u s t

m a k e  in q u i r i e s  n o t  o n ly  o f  t h e  d e f e n d a n t ,  

b u t  a ls o  o f  c o u n s e l  f o r  th e  d e f e n d a n t  a n d  

th e  p r o s e c u t in g  a t t o r n e y .  T h is  is  a n  a c t io n  

t h a t  m a y  b e  a f f e c t e d  b y  b ia s  w h ic h  w o u ld  

i n t e r f e r e  w i th  th e  f a i r  d i s p o s i t io n  o f  th e  

d e f e n d a n t 's  c a s e . A t  t h a t  p o in t ,  th e  ju d g e  

s h o u ld  p r o c e e d  n o  f u r t h e r  a n d  im m e  l ia te ly  

a s s ig n  th e  c a s e  to  a n o t h e r  j u d g e  f o r  o ' t e r ­

m in a t io n  o f  th e  v o lu n ta r in e s s  o f  t h e  g u i l t y  

p ic a .

[1 8 ]  A n o th e r  d i f f i c u l t  p ro b le m , s im i la r  

to  c a l e n d a r in g ,  a r i s e s  w i th  th e  p r o c e d u r a l  

m e a n s  o f  s e t t i n g  b a i l .  A S  2 2 .2 0 .0 2 2  c r e ­

a t e s  a n d  e n f o r c e s  th e  r i g h t  to  r e c e iv e  a  f a i r  

d i s p o s i t io n  o f  a  c a s e  a n d  r e g u la t e s  t h a t  

r i g h t  b y  p r o v id in g  a  tr .c a n s  o f  a s s u r i n g  

t h a t  i t  is  n o t  im p in g e d  u p o n  b y  a  b ia s e d  o r  

p a r t i a l  ju d g e .  B a il  m a t t e r s ,  h o w e v e r ,  d o  

n o t  a f f e c t  th e  f in a l  d i s p o s i t io n  o f  a  c a s e ;  

th e  r e s o lu t io n  o f  h a i l  q u e s t io n s  g e n e r a l ly  

h a v e  n o  h e a r in g  o n  th e  p r o c e s s  t h a t  d e t e r ­

m in e s  th e  g u i l t  o r  in n o c e n c e  o f  a  d e f e n d ­

a n t .  T h e r e f o r e ,  in  m a n y  c a s e s ,  th e  r i g h t  

r e g u la t e d  a n d  e n f o r c e d  b y  A S  2 2 .2 0 .0 2 2  is  

n o t  im p in g e d  u p o n  b y  a l lo w in g  a  p r e - e m p t ­

e d  ju d g e  to  h e a r  m a t t e r s  p e r t a i n i n g  to  b a il .

I f  the  d e fen d an t s ta n d s  m ute, th en  the  caso 
a u to m a tic a lly  proceeds u n d e r th e  nam e in 
th e  in d ic tm en t. A p o sitiv e  d e c la ra tio n  by th e  
d e fe n d a n t th a t  no o th e r  n am e  is h is  t r a o  
nnruo is n o t req u ired . T h u s  the  ju d g e  had 
no d isc re tio n  to p uu ish  G ieffe ls fo r s tn n d in g  
m u te  since th e  ru les do n o t req u ire  th e  de­
fe n d a n t to  resiiond.

Alaska 669



670 Alaska 552 PA C IFIC  R EPO R TER , 2d SERIES

[ 1 9 ,2 0 ]  O n  th e  o t h e r  h a n d ,  w e  h a v e  

c o n s i s te n t ly  r e c o g n iz e d  th e  im p o r ta n c e  o f  

m a t t e r s  c o n c e r n in g  b o th  b a i l 11 a n d  a n y  s i t ­

u a t io n  w h ic h  c o u ld  l e a d  t o  th e  im p r i s o n ­

m e n t ,  h o w e v e r  t e m p o r a r y ,  o f  a n  

in d iv id u a l .12 I n a b i l i t y  to  m e e t  b a il  r e q u i r e ­

m e n ts  c o u ld  c a u s e  i n c a r c e r a t i o n  i n t e r f e r i n g  

w i th  a  d e f e n d a n t ’s p r e p a r a t i o n  o f  h i s  d e ­

fe n s e .  W e  a ls o  r e c o g n iz e  t h a t  a l l o w in g  a  

c h a l l e n g e d  ju d g e  to  r e s o lv e  d i s p u te d  q u e s ­

t io n s  s u r r o u n d i n g  b a il  c a n  p o s s ib ly  le a d  to  

a n  u n j u s t  t e m p o r a r y  im p r i s o n m e n t  o f  a n  

in d iv id u a l .  T h e r e f o r e ,  i f  t h e  a m o u n t  o f  

b a i l  o r  th e  c o n d i t io n s  t h e r e u n d e r  a r e  d i s ­

p u te d  is s u e s ,  t h e  s e t t i n g  o f  b a i l  s h o u ld  b e  

im m e d ia te ly  r e f e r r e d  to  a n o t h e r  ju d i c i a l  

o f f i c e r .13 F u r t h e r m o r e ,  th e  d e f e n d a n t  

s h o u ld  b e  a d v i s e d  o f  h is  r i g h t  to  h a v e  b a i l  

h e a r d  b y  a n o t h e r  ju d g e .

[2 1 ]  I n s o f a r  a s  J u d g e  M o o d y  a s  p r e s id ­

in g  ju d g e  r e f u s e d  to  d i s q u a l i f y  h im s e l f  

p r io r  to  t h e  a r r a ig n m e n t  o f  t h e  d e f e n d a n t ,  

h is  a c t io n  is  a f f i r m e d .  T h e  p e t i t i o n  f o r  

r e v ie w  a s  to  o t h e r  is s u e s  is  d e n ie d  f o r  

m o o tn e s s .

A F F I R M E D  IN  P A R T  A N D  D I S ­

M I S S E D  I N  I 'A R T  F O R  M O O T N E S S .

C H A M P IO N  O IL  C O M P A N Y , IN C ., an  
A la s k a n  C o rp o ra t io n , A p p e l la n t ,  

v.

C h a r le s  F . H E R B E R T , C o m m is s io n e r , 
e t  a l., A p p e lle e s .

N o. 2395.

S u p re m o  C o u r t  o f  A la s k a , 

J u ly  1!), 197(1.

T h e  S u p e r i o r  C o u r t ,  T h i r d  J u d ic ia l  

D is t r i c t ,  A n c h o r a g e ,  J a n i e s  K . S in g le to n

I I .  See, c. ;/., Martin  t>. State, 517 I'.Sil 13.S9 
(A la sk a  1971) : Hilbert i>. State, 5 4 0  I Mid 
•185 (A lask a  1975).

a n d  E d m o n d  J .  B u rk e , J J ., r e '  

r e f i l i n g  o f  s u i t  a n d  re fu se d  to 

a n d  p l a i n t i f f  a p p e a le d . 

C o u r t ,  C o n n o r ,  J . ,  h e ld  th a t 

m is s a l  a f t e r  y e a r ’s  in a c tio n  by 

f a i l u r e  to  p r o s e c u te  w a s  wit! 

in  a b s e n c e  o f  in d ic a tio n  th a t 

w i th  p r e ju d ic e .

D is m is s a l  o f  re file d  

v e r s e d .

B o o c h e v c r ,  C. J .,  filed  cc

io n .

I. D ism is sa l  a n d  N onsu it 6 = 7 J

In  a b s e n c e  o f  in d ica tio n  I 

d is m is s a l  w a s  w ith  p re ju d ice , t 

d is m is s a l  a f t e r  o v e r  a  y e a r’s 

w a n t  o f  p r o s e c u t io n  w a s  wit! 

R u le s  o f  C iv il  P ro c e d u re , ru le  4

2. A p p e a l a n d  E r r o r  <5=905 

W h e r e ,  b y  v i r tu e  o f  tin  

i t s  “ Q u e s t io n  o f  F a c t ,”  p la in t if f*  

d ic a tc d  t h a t  it d id  n o t in ten d  t * i  

m o t io n  f o r  su m m a ry  ju d g m o t f  

ta k e n ,  S u p re m e  C o u r t  could * l t  

t h a t  t r i a l  ju d g e ,  w h o , in te r  alsfc’ 

c a s e  f o r  f a i l u r e  to  p ro secu te  iW 

g r a n t e d  s u m m a r y  d ism issa l

f o r  s u m m a r y  j u d g m e n t  

P r o c e d u r e ,  r u le s  4 1 (e ) ,  56,

3. D ism is sa l  a n d  N o n su it C=>7> :.y:S

D is m is s a l  a f t e r  y e a r ’s

w a n t  o f  p ro s e c u t io n , w h e th e r  Fjj 

m o tio n  o r  n o t ,  is  w ith o u t prej*®  

t r i a l  c o u r t  o th e r w is e  specific*- 

C iv il  P r o c e d u re ,  ru le  4 1 (e ) .  :

12. See, e. 'j., State r. II rainier, -ISO I Mid
925, 933—10 (A lask a  1971) ; Uakcr v. t.'itit "f

F . T .  W e tz e l ,  S a l t  L a k e  G tJ .  

R o n a ld  T .  W e s t ,  W e s t  & W 00*- 

a g e ,  f o r  a p p e l la n t .

T h o m a s  K . W illia m s , A s* - *  

A n c h o r a g e .  A v ru m  M . G ross, 

J u n e a u ,  fo i a p p e lle e s .

Fairbanks, 471 P .-d  3S0- ^  
1970).

13. State r. Sagcl, -0 2  P - d  ^  
1949), eert. denied. 533 t -  
iX). 94 L .E d . 495, 490 (lM!>>-



e keeping o f the 
C o u r t  w il l  i n t e r -  

. to  b e  t h e  r a r e  

2  a p p e l l a t e  c o u r t  

a p p e a r s  to  h a v e  

g r o s s ly  m is a p -  

. m y  c o n c . o p n . in  

(W e lls )  (1 9 8 0 ) 2 7  

,’a l .R p t r .  8 7 2 , 6 1 2

I p e r s u a d e d  t h a t  

1 m u s t  a c c e p t  a s  

: o f  u n c o n t r a d i c t -  

i ty  o p in io n ,  ante,
, p . 63  o f  631  

n in i s t r a t i v e  L a w  

24 re “ w h e t h e r  a  

m a y  u s e  i t s  o w n  

.n c o n tra d ic te d  e x -  
t r a r y " ;  3  D a v is ,  

ise  (2 d  e d . 1980) 

m a y  b e  b a s e d  o n  

t h o u t  s u p p o r t i n g  

e s p e c ia l ly  im p o r -  

p ro c e s s  w h e n  t h e  

a g e n c y ’s  e x p e r -  

e r t i n e n t  o p in io n s  

r e  (LeVesque v. 
1. (1 9 7 0 ) 1 C a l.3 d  

2 0 8 ,4 6 3  P .2 d  4 J 2 ,  

en's Comp. App. 
i t  p . 4 1 3 , 71  C a l.  

w i th  Wilhelm v. 
'I. (1 9 6 7 ) 255  C a l. 

>tr. 8 2 9 : “ [ T jh e  

: e s t im o n y  o f  a n y

D, C . J . ,  d id  n o t

d u r e  d e t e r m in e d  w h e t h e r  t h e  r i g h t  w a s  

p r o p e r ly  e x e r c i s e d  a n d  t h e  p r o c e d u r a l  e f f e  t  

o f  p e r e m p t io n  a p p l ie s  w i th  e q u a l  f o r c e  to  

p e r e m p to r y  c h a l l e n g e s  o f  a  j u d g e  in  c iv il 

p r o c e e d in g s .  A S  2 2 .2 0 .0 2 2 ; R u le s  o f  C iv il 

P ro c e d u r e ,  R u le  42 (c ).

TUNLEY v. MUNICIPALITY OF ANCHORAGE SCH. DIST. Alaska 67
Clle as, Alaska, 631 P.2d 67

C h a r l e s  R .  T U N L E Y  e t  a !., A p p e l l a n t s  

a n d  C r o s s - A p p e l le e s ,

v .

M U N I C I P A L I T Y  O F  A N C H O R A G E  

S C H O O L  D I S T R I C T  e t  a l . ,  A p p e l ­

l e e s  a n d  C r o s s - A p p e l l a n t s .

N o s .  4 796 , 4 7 9 7  a n d  4 8 2 6 . 

S u p r e m e  C o u r t  o f  A la s k a .

S e p t .  12 , 1980.

A s  A m e n d e d  o n  D e n ia l  o f  R e h e a r in g  

J a n .  2 9 , 1981.

S u i t s  b y  p a r e n t s  o f  sc h o o l a g e  c h i ld r e n  

to  p r e v e n t  c lo s u r e  o f  e l e m e n t a r y  s c h o o ls  in  

d i s t r i c t  w e r e  c o n s o l id a te d .  T h e  S u p e r io r  

C o u r t ,  T h i r d  J u d ic ia l  D is t r i c t ,  A n c h o r a g e ,  J .  

J u s t i n  R ip le y ,  J . ,  g r a n t e d  s u m m a r y  j u d g ­

m e n t  in  f a v o r  o f  sc h o o l d i s t r i c t  a n d  p f  3 

a p p e a le d .  T h e  S u p r e m e  C o u r t ,  R a b in o w itz ,  

J . ,  h e ld  t h a t :  (1 ) p e r e m p to r y  c h a l l e n g e  b y  

o n e  p a r e n t  o r  j u d g e  w a s  t im e ly ;  (2 ) t h e  

p a r e n t  d id  n o t ,  b y  h is  a c t io n s ,  w a iv e  h is  

r i g h t  to  a  p e r e m p to r y  c h a l le n g e  o f  j u d g e ;

(3 )  m u n ic ip a l  a s s e m b ly  w a s  a u th o r i z e d  to  

i n i t ia l ly  d e t e r m i n e  lo c a t io n  o f  jc h o o l  b u i ld ­

in g s ,  b u t  w a s  n o t  i n f e r e n t i a l l y  a u th o r i z e d  to  

d e t e r m in e  w h ic h  sc h o o ls  w e r e  to  d i s c o n t in ­

u e  o p e r a t io n s ;  (4 )  a u t h o r i t y  t o  d e c id e  

w h e t h e r  s c h o o ls  s h o u ld  b e  c lo s e d  w a s  v e s te d  

in  sc h o o l b o a r d ;  (5 )  a p p r o v a l  b y  t h e  D e p a r t ­

m e n t  o f  E d u c a t io n  w a s  n o t  r e q u i r e d  b e f o r e  

c lo s u re  acti< n b y  sc h o o l b o a r d ;  (6 )  m u n ic i ­

p a l i t y  w a s  r e q u i r e d  b y  c h a r t e r  t o  a d o p t  a  

p r o c e d u r e  f o r  p u b l ic  n o t ic e  o f  sc h o o l b o a r d  

m e e t in g ;  (7 )  m u n ic ip a l i ty  f a i l e d  t o  f u l f i l l  

r e q u i r e m e n t ,  b u t  i t s  f a i l u r e  w a s  n o t  c r i t ic a l  

to  a d o p t io n  b y  sc h o o l b o a r d  o f  c lo s u r e  p la n s ;  

a n d  (8 ) p u b l ic  n o t ic e  o f  f i v e  d a y s  o f  sc h o o l 

b o a r d ’s  m e e t i n g  c o n c e r n in g  sc h o o l c lo s u re s  

w a s  i n s u f f i c ie n t .

A f f i r m e d  in  p a r t ,  r e v e r s e d  in  p a r t ,  a n d  

r e m a n d e d .

1. J u d g e s  *3= 51(3 )

T h e  p r in c ip le  o f  Gieffels t h a t  s t a t u t e  

c r e a t e d  s u b s t a n t i v e  r i g h t  to  p e r e m p to r y  

c h a l l e n g e  b u t  t h a t  r u l e  o f  c r im in a l  p ro c e -

2 . J u d g e s  c = 5 1 ( 2 )

P e r e m p t o r y  c h a l l e n g e  to  j u d g e  w h ic h  

w a s  n a d e  b y  o n e  p l a i n t i f f  in  c o n s o l id a te d  

c a s e s  o n  d a y  a f t e r  b e in g  n o t i f i e d  t h a t  h is  

c a s e  w a s  e f f e c t iv e ly  r e a s s ig n e d  to  t h a t  

j u d g e  w a s  “ f i le d  b e f o r e  c o m m e n c e m e n t  o f  

t r i a l  a n d  w i th in  f iv e  d a y s  a f t e r  n o t ic e  o f  

t h a t  t h e  c a s e  h a d  b e e n  a s s ig n e d  to  a  s p e c i f ic  

j u d g e ”  a n d  w a s  t im e ly  in  t h a t  p l a i n t i f f  h a d  

n o t ic e  a s  to  s p e c if ic  j u d g e  w h o  w o u ld  b e  

h e a r i n g  h is  c a s e  o n ly  w h e n  c o n s o l id a tio n ,  

w h ic h  b o th  h e  a n d  o t h e r  p l a i n t i f f  o p p o s e d , 

a n d  a s s i g n m e n t  to  p a r t i c u l a r  j u d g e  w a s  o r ­

d e r e d .  A S  2 2 .2 0 .0 2 2 ; R u le s  o f  C iv il P r o c e ­

d u r e ,  R u le  4 2 (c ).

3 . J u d g e s  <3=52

P l a i n t i f f  d id  n o t  w a iv e  h is  r i g h t  to  a  

p e r e m p to r y  c h a l l e n g e  o f  j u d g e  in  sc h o o l 

c lo s u re  c a s e  b y  s u b m i t t i n g  a n  a f f i d a v i t  o p ­

p o s in g  c o n s o l id a t io n  o f  h is  c a s e  w i th  a n o t h ­

e r  a n d  a p p e a r i n g  b e f o r e  j u d g e  in  h e a r i n g  o n  

m o t io n  to  c o n s o l id a te  in  t h a t  p l a i n t i f f  h a d  

n o  w a y  o f  k n o w in g ,  b e f o r e  j u d g e  d e c id e d  

c o n s o l id a t io n  m o tio n ,  w h e t h e r  c o n s o l id a tio n  

w o u ld  b e  g r a n t e d  a n d ,  i f  so , w h e t h e r  t h a t  

j u d g e  o r  a n o t h e r  w o u ld  p r e s id e  o v e r  c o n s o li­

d a t e d  c a s e s .  A S  2 2 .2 0 .0 2 2 ; R u le s  o f  C iv il 

P r o c e d u r e ,  R u le  4 2 (c )(4 ) .

4 . J u d g e s  <^=>52

W a iv e r  o f  r i g h t  t o  c h a n g e  a  p a r t i c u l a r  

j u d g e  a s  a  m a t t e r  o f  r i g h t  w h e n  o n e  k n o w ­

in g ly  p a r t i c i p a t e s  b e f o r e  t h a t  j u d g e  in  a n y  

ju d ic ia l  p r o c e e d in g  w h ic h  c o n c e r n s  m e r i t s  

o f  a c t io n  c a n  b e  fo u n d  o n ly  w h e r e  r e q u i s i t e  

p a r t i c i p a t i o n  o c c u r s  a f t e r  p a r t y  is  in f o rm e d  

t h a t  j u d g e  b e f o r e  w h o m  h e  o r  s h e  is a p p e a r ­

in g  is j u d g e  p e r m a n e n t ly  a s s ig n e d  to  h e a r  

c a s e  o r  is  a s s ig n e d  f o r  t r i a l .  A S  2 2 .2 0 .0 2 2 ; 

R u le s  o f  C iv il  P r o c e d u re ,  R u le  4 2 (c )(4 ) .

5. S c h o o l s  *3= 92(3)

T h e  sc h o o l b o a r d  h a s  a n  o b l ig a t io n  to  

d e v e lo p  a n d  s u b m i t  t o  t h e  m u n ic ip a l  a s s e m ­

b ly  a  p r o p o s e d  b u d g e t  f o r  t h e  n e x t  f is c a l
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y e a r  a n d  a  p ro p o s e d  s ix - y e a r  p r o g r a m  f o r  

c a p i t a l  im p r o v e m e n ts  a n d  f is c a l  p o lic ie s , b u t  

t h e  a s s e m b ly  h a s  n o  l e g i s la t iv e  p o w e r  to  

m a k e  a p p r o p r i a t i o n s  f o r  s p e c i f ic  i te m s ,  p r o ­

g r a m s  o r  p r io r i t i e s  p r o v id e d  f o r  t h e  sc h o o l 

b o a r d ’s  b u d g e t  a n d ,  i n s te a d ,  m a y  in c r e a s e  

o r  d e c r e a s e  t h e  b u d g e t  o f  t h e  sc h o o l d i s t r i c t  

o n ly  a s  t o  t h e  t o t a l  a m o u n t .  A S  14 .14 .- 

0 6 0 (d ), 1 4 .14 .065 .

6 . S c h o o ls  «=»11, 6 8

T h e  m u n ic ip a l  a s s e m b ly ,  g iv e n  t h e  

p o w e r  to  c o n d e m n  p r o p e r ty  f o r  u s e  a s  a  

sc h o o l s i t e  a s  w e ll  a s  Lhe p o w e r  to  m a k e  a  

d e c is io n  a s  t o  t h e  p la n s  a n d  d e s ig n s  o f  

s c h o o ls  to  b e  c o n s t r u c t e d  a n d  a l l  m a jo r  r e ­

h a b i l i t a t i o n ,  a l l  c o n s t r u c t io n  a n d  m a jo r  r e ­

p a i r  o f  sc h o o l b u i ld in g s ,  is  a u th o r i z e d  to  

i n i t i a l l y  d e t e r m i n e  t h e  lo c a t io n  o f  sc h o o l 

b u i ld in g s ,  b u t  t h e  a s s e m b ly  is n o t  i n f e r e n -  

t i a l l y  a u th o r i z e d  t o  d e t e r m in e  w h ic h  sc h o o ls  

a r e  t o  d i s c o n t in u e  o p e r a t io n s  s in c e  t h e  c lo ­

s u r e  o f  a  sc h o o l d o e s  n o t  in v o lv e  t h e  e x e r ­

c is e  o f  t h e  m u n ic ip a l i t y ’s  e m in e n t  d o m a in  

p o w e r s ,  n o r  d o e s  i t  in v o lv e  m a jo r  a d d i t io n a l  

a p p r o p r i a t i o n s  o f  m u n ic ip a l  f u n d s  a n d  in  

c o n t r a s t  to  t h e  m u n ic ip a l  g o v e r n m e n t ’s  d i ­

m in is h e d  f i s c a l  a n d  p o l i t ic a l  i n t e r e s t s ,  t h e  

s c h o o l b o a r d  h a s  s t r o n g  e d u c a t io n a l  p o lic y  

i n t e r e s t s  in  d e c id in g  w h ic h  sc h o o ls  a r e  to  b e  

c lo s e d . A S  1 4 .1 4 .0 6 0 (d ), 14 .14 .065 .

7 . S c h o o l s  «=>11

T h e  d e c is io n  a s  t o  sc h o o l c lo s u re  i n ­

v o lv e s  q u e s t io n s  o f  s t u d e n t  a s s ig n m e n t  a n d  

a t t e n d a n c e  a r e a s ,  w h ic h  a r e  c e r t a i n l y  w i t h ­

in  t h e  s c o p e  o f  sc h o o l b o a r d  a u t h o r i ty ,  r a t h ­

e r  t h a n  t h a t  o f  t h e  m u n ic ip a l  a s s e m b ly .  A S  

1 4 .1 2 .0 2 0 (b ), 1 4 .1 4 .1 1 0 , 14 .14 .120 .

8 . S c h o o l s  «fc=>154

P u p i l  a s s i g n m e n t  a n d  a t t e n d a n c e  a r e a  

d e t e r m i n a t i o n s  m a y  b e  m a d e  b y  a  sc h o o l 

b o a r d  a s  p a r t  o f  i t s  “ m a n a g e m e n t  a n d  c o n ­

t r o l "  a u t h o r i t y ,  s u b j e c t  t o  s t a t u t o r y  a n d  

c o n s t i t u t i o n a l  r e s t r i c t i o n s .  A S  1 4 .1 2 .0 2 0 (b ), 

1 4 .1 4 .1 1 0 , 1 4 .14 .120 .

9 . S c h o o l s  «=» 11

T h e  a s s i g n m e n t  p o w e r  o f  a  sc h o o l 

b o a r d  e x t e n d e d  t o  i t s  lo g ic a l c o n c lu s io n , t h e  

c lo s in g  o f  a  sc h o o l b y  n o t  a s s ig n in g  a n y  

s t u d e n t s  t o  a  p a r t i c u l a r  s c h o o l, p r .  v id e s  a n  

i n d e p e n d e n t  b a s is  f o r  t h e  sc h o o l b o a r d ’s  c lo ­

s u r e  a u t h o r i t y .  A S  1 4 .1 2 .0 2 0 (b ), 14 .14 .110 , 

14 .14 .120 .

10. S c h o o l s  c = l l

G iv e n  t h e  b r o a d  m a n a g e r i a l  m a n d a t e  

o f  t h e  sc h o o l b o a r d ,  a n d  t h e  l im i te d  a u t h o r i ­

t y  o f  t h e  m u n ic ip a l  a s s e m b ly  in  e d u c a t io n a l  

p o lic y  m a t t e r s ,  i t  is  t h e  sc h o o l b o a r d  w h ic h  

h a s  t h e  a u t h o r i t y  t o  d e c id e  w h e t h e r  sc h o o ls  

s h o u ld  b e  c lo se d . A S  1 4 .1 4 .0 6 0 (d ), 1 4 .14 .065 .

11. S c h o o l s  <3=11

R e q u i r e m e n t  in  r e g u l a t i o n  o f  s t a t e  a p ­

p r o v a l  p r io r  t o  " d i s c o n t in u a t i o n  o f  s c h o o ls ” 

is d i r e c t e d  o n ly  a t  lo c a l ,  p r e d o m i n a n t ly  r u ­

r a l  s c h o o ls . C o n s t .  A r t .  7 , §  1 ; A S  14 .03 .- 

01 0 , 1 4 .0 7 .0 2 0 , 1 4 .0 7 .0 6 0 , 1 4 .0 7 .0 7 5 .

S e e  p u b lic a tio n  W o rd s  a n d  P h ra s e s  
fo r  o th e r  ju d ic ia l  c o n s t r u c t io n s  a n d  
d e f in itio n s .

12. S c h o o l s  <s = > ll

C lo s u re  a c t io n  t a k e n  b y  s c h o o l  b o a r d  

w i th  r e s p e c t  to  e l e m e n t a r y  sc h o o l in  sc h o o l 

d i s t r i c t  d id  n o t  r e q u i r e  a p p r o v a l  b y  t h e  D e ­

p a r t m e n t  o f  E d u c a t io n  w h e r e  t h e  c lo s u re  

d id  n o t  i n t e r f e r e  w i th  t h e  s t a t e d  p u r p o s e  o f  

t h e  g o v e r n in g  r e g u l a t i o n s  o f  p r o v id in g  lo c a l 

e d u c a t io n .  C o n s t .  A r t .  7 , §  1; A S  14 .03 .0 1 0 ,

1 4 .0 7 .0 2 0 , 14 .07 .0 6 0 , 1 4 .0 7 .0 7 5 .

13. S c h o o l s  <3=57

P ro v is io n  o f  m u n ic ip a l  c h a r t e r  t h a t  t h e  

a s s e m b ly  w a s  to  a d o p t  p r o c e d u r e s  f o r  m a x i ­

m u m  r e a s o n a b le  p u b l ic  n o t i c e  o f  " a l l  m e e t ­

in g s "  o f  t h e  sc h o o l b o a r d  w a s  in c lu s iv e  r a t h ­

e r  t h a n  e x c lu s iv e  s in c e  t h e  o p p o r t u n i t y  f o r  

p u b l ic  h e a r i n g  w a s  i n t e n d e d  t o  a p p ly  to  

e v e r y  p u b l ic  b o d y .

S e e  p u b l ic a t io n  W o r d s  a n d  P h ra s e s  
fo r  o th e r  ju d ic ia l  c o n s t r u c t io n s  a n d  
d e f in itio n s .

14. S c h o o l s  <3=57

T h e  m u n ic ip a l  a s s e m b ly  w a s  r e q u i r e d  

b y  o r d in a n c e ,  r e q u i r i n g  t h e  a s s e m b ly  to  

a d o p t  p r o c e d u r e s  f o r  m a x im u m  r e a s o n a b le  

p u b l ic  n o t ic e  o f  " a i l  m e e t i n g s , "  to  a d o p t  a  

p r o c e d u r e  f o r  p u b l ic  n o t ic e  o f  t h e  sc h o o l 

b o a rd  m e e t i n g  w i th  r e s p e c t  to  t h e  c lo s u re  o f  

e l e m e n t a r y  sc h o o l w i th in  t h e  m u n ic ip a l i ty .



2.020(b), 14.14.110,

n a g e r i a l  m a n d a te  

h e  l im i te d  a u th o r i -  

ib ly  in  e d u c a t io n a l  

ch o o l b o a r d  w h ic h  

le  w h e t h e r  sc h o o ls  

4 .0 6 0 (d ), 14 .14 .065 .

la t io n  o f  s t a t e  a p -  

u a t io n  o f  s c h o o ls "  

p r e d o m in a n t ly  r u -  

7, §  1; A S  1 4 .0 3 .- 

.4 .0 7 .0 7 5 .

I s  a n d  P h ra s e s  
s t r u c t io n s  a n d

b y  sc h o o l b o a r d  

•y sc h o o l in  sc h o o l 

p r o v a l  b y  th e  D e -  

v h e r e  t h e  c lo s u re  

s t a t e d  p u r p o s e  o f  

o f  p r o v id in g  lo ca l 

§ 1; A S  14 .03 .0 1 0 , 
075 .

d c h a r t e r  t h a t  t h e  

ic e d u r e s  f o r  m a x i-  

>tice o f  “ a ll  m e e t -  

v a s  in c lu s iv e  r a t h -  

e  o p p o r t u n i t y  l o r  

id e d  to  a p p ly  to

Is a n d  P h ra s e s  
s t r u c t io n s  a n d

b ly  w a s  r e q u i r e d  

t h e  a s s e m b ly  to  

im u m  r e a s o n a b le  

in g s ,"  to  a d o p t  a  

c e  o f  t h e  sc h o o l 

t  to  t h e  c lo s u re  o f  

t h e  m u n ic ip a l i ty .

TUNLEY v. MUNICIPALITY OF ANCHORAGE SCH. DIST. Alaska 69
Cite as. Alaska, 631 P.2d 67

15. S c h o o l s  o = 5 7

O r d in a n c e  w h e r e b y  th e  m u n ic ip a l  a s ­

s e m b ly  g a v e  t h e  sc h o o l b o a rd  p o w e r  t o  f o r ­

m u la t e  p o lic y  f o r  t h e  o p e r a t i o n  o f  s c h o o ls  

d id  n o t  f u l f i l l  r e q u i r e m e n t  f o r  a d o p t io n  o f  

p u b l ic  n o t i c e  p r o c e d u r e s  m a n d a t e d  b y  c h a r ­

t e r  f o r  m e e t i n g  w i th  r e s p e c t  to  t h e  c lo s u r e  

o f  e l e m e n t a r y  s c h o o ls  in  m u n ic ip a l i ty  w h e r e  

o r d in a n c e  d id  n o t  sp e c  _ a n y  p r o c e d u r e  f o r  

p u b l ic  n o t ic e .

16. S c h o o ls  <3=11

F a i l u r e  o f  m u n ic ip a l  a s s e m b ly  t o  p a s s  

r e q u i r e d  o r d in a n c e  w i t h  r e s p e c t  to  p u b l ic  

n o t ic e  p r o c e d u r e s  w a s  n o t  f a t a l  to  v a l id i t y  

o f  e l e m e n t a r y  sc h o o l c lo s u re s  w h e r e  sc h o o l 

b o a r d  d id  in  f a c t  e s ta b l i s h  d e t a i l e d  m e e t in g  

t im e s  f o r  b o a r d  m e e t in g s  a n d  w h e r e  sc h o o l 

c lo s u re  d a t e  a n d  d e c is io n  w a s  a c c o m p a n ie d  

w i th  e x t e n s i v e  p u b l i c i t y  a n d  m e d ia  c o v e r ­

a g e .  C o n s t .  A r t .  7 , *} 1; A S  1 4 .0 3 .0 1 0 , 14 .-

0 7 .0 2 0 , 1 4 .0 7 .0 6 0 , 1 4 .07 .075 .

17. S c h o o ls  « = 1 1

A n y  c lo s u r e  d e c is io n  b y  sc h o o l b o a r d  

w i th  r e s p e c t  t o  e l e m e n t a r y  s c h o o ls  in  d i s ­

t r i c t s ,  in  l i g h t  o f  im p a c t  d e c is io n  w o u ld  

h a v e  o n  b o th  c h i ld r e n s ’ a n d  p a r e n t s ’ i n t e r ­

e s t s  in  m a in t e n a n c e  o f  n e ig h b o r h o o d  

sc h o o ls , s h o u ld  h a v e  b e e n  p r e c e d e d  b y  a  

p u b l ic  sc h o o l b o a r d  m e e t i n g  a t  w h ic h  th o s e  

p o t e n t i a l l y  a f f e c t e d  w e r e  g iv e n  s u f f i c i e n t  

n o t ic e  in  o r d e r  to  e n a b le  a d e q u a t e  p r e p a r a ­

t io n  a n d  p r e s e n t a t i o n  o f  t h e i r  v ie w s . 

C o n s t .  A r t .  7 , §  1; A S  1 4 .0 3 .0 1 0 , 14 .07 .0 2 0 , 

14 .07 .060 , 1 4 .07 .076 .

18. S c h o o l s  « = 1 1

W h ile  sc h o o l b o a r d  h a d  g iv e n  n o t ic e  

t h a t  i t  w o u ld  c o n s id e r  a t  i t s  n e x t  m e e t i n g  

p o s s ib le  c lo s u r e  o f  e l e m e n t a r y  s c h o o ls  in  

d i s t r i c t  a n d  t h a t  s p e c i f ic  r e c o m m e n d a t io n s  

w e r e  to  b e  m a d e  b y  a d m in i s t r a t i o n  a t  t h a t  

t im e , w h e r e  o n ly  f iv e  d a y s ’ n o t i c e  w a s  g iv e n  

to  i n t e r e s t e d  r e s i d e n t s  a n d  p a r e n t s  o f  e x a c t ­

ly  w h ic h  s c h o o ls  w e r e  s t r o n g l y  r e c o m ­

m e n d e d  f o r  c lo s u re  b y  a d m i n i s t r a t i o n ,  r e ­

q u i r e m e n t  o f  o r d in a n c e  t h a t  m a x im u m  r e a ­

s o n a b le  p u b l ic  n o t ic e  b e  g iv e n  o f  c lo s u re  

w a s  n o t  f u l f i l l e d .  C o n s t .  A r t .  7 , §  11 ; A S

14 .03 .010 , 14 .07 .0 2 0 , 1 4 .07 .060 , 1 4 .07 .075 .

C h a r le s  R . T u n le y ,  p r o  s e , A n c h o r a g e ,  f o r  

a p p e l l a n t  a n d  c r o s s - a p p e l le e  T u n le y .

J o e  P . J o s e p h s o n ,  J o s e p h s o n ,  T r ic k e y  &  

L o re n s e n ,  I n c .,  A n c h o r a g e ,  f o r  a p p e l l a n t  

a n d  c r o s s - a p p e l le e  N ie b e r t .

P e t e r  C . P a r t n o w ,  H e l le n  &  P a r t n o w ,  A n ­

c h o r a g e ,  f o r  a p p e l le e s  a n d  c r o s s - a p p e l la n ts .

B e fo r e  R A B IN O W IT Z , C . J . ,  a n d  C O N ­

N O R , B U R K E  a n d  M A T T H E W S , J J .

O P I N I O N  A S  A M E N D E D  O N  

R E H E A R I N G

R A B IN O W IT Z , C h ie f  J u s t i c e .

T h e  sc h o o l a g e  p o p u la t io n  o f  A n c h o r a g e  

is c u r r e n t l y  a b o u t  1 ,250  s t u d e n t s  le s s  t h a n  i t  

w a s  a t  p e a k  e n r o l l m e n t  in  1976 . A l th o u g h  

i t  is  d e b a t a b l e  w h e t h e r  t h e  d e c l in e  in  s t u ­

d e n t  p o p u la t io n  w ill  c o n t in u e ,  i t  is  u n d i s p u t ­

e d  t h a t  a t  th i s  t im e ,  A n c h o r a g e  h a s  a  s u r ­

p lu s  o f  a v a i l a b l e  c la s s r o o m s ,  in c lu d in g  

e i g h t y  e l e m e n t a r y  sc h o o l r o o m s . B e c a u s e  i t  

is  e c o n o m ic a l ly  i n e f f i c i e n t  t o  o p e r a t e  

s c h o o ls  a t  le s s  t h a n  c a p a c i ty ,  t h e  A n c h o r a g e  

sc h o o l a d m i n i s t r a t i o n  in  t h e i r  d r a f t  C a p i ta l  

I m p r o v e m e n t  P l a n  f o r  1 9 7 9 -8 5  in c lu d e d  

sc h o o l c lo s u re  a s  a  p o s s ib le  m e th o d  o f  d e a l ­

in g  w i th  t h e  s u r p l u s  c la s s r o o m  s p a c e .

T h e  A n c h o r a g e  S c h o o l B o a rd  c o n s id e re d  

th e  v a r io u s  o p t io n s  p r e s e n t e d  in  t h e  C a p i ta l  

I m p r o v e m e n t  P la n ,  a n d  in  a  p u b l ic  b o a r d  

m e e t i n g  o n  F e b r u a r y  15 , 1979, d e c id e d  to  

c lo se  tw o  e l e m e n t a r y  s c h o o ls  f o r  t h e  1 9 7 9 -  

8 0  sc h o o l y e a r .  T h e  A n c h o r a g e  sc h o o l d i s ­

t r i c t  a d m i n i s t r a t i o n  w a s  d i r e c t e d  to  p r e p a r e  

r e c o m m e n d a t io n s  o n  s c h o o ls  a m e n a b le  to  

c lo s u re .

T h e  d i s t r i c t  a d m i n i s t r a t i o n  d e c id e d  o n  i t s  

r e c o m m e n d a t io n s  f o r  c lo s u r e  b y  r a n k i n g  a l l  

e l e m e n t a r y  s c h o o ls  in  t h e  d i s t r i c t  a c c o r d in g  

to  c r i t e r i a  d e v e lo p e d  b y  t h e  a d m i n i s t r a t i o n .  

T h e  a d m i n i s t r a t i o n  u l t i m a t e l y  r e c o m ­

m e n d e d  t h a t  W o o d la n d  P a r k  a n d  G o v e r n ­

m e n t  H il l  e l e m e n t a r y  s c h o o ls  b e  c lo s e d , a n d  

th e i r  r e c o m m e n d a t io n  w a s  a d o p te d  b y  t h e  

A n c h o r a g e  S c h o o l B o a rd  o n  M a rc h  12, 1979. 

T h e r e  w e r e  n o  p u b l ic  h e a r i n g s  h e ld  b e f o r e  

th e  sc h o o l b o a r d  r e a c h e d  i t s  c lo s u re  d e c i ­

s io n s , a l t h o u g h  t h e  sc h o o l b o a r d  m e e t in g s  

w e r e  o p e n  to  t h e  p u b lic .  G o v e r n m e n t  H ill
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is  le n s e d  b y  t h e  A n c h o r a g e  M u n ic ip a l i ty  

f r o m  t h e  D e p a r t m e n t  o f  t h e  A i r  F o rc e ,  a n d  

b e c a u s e  t h e  l e a s e  is  l im i te d  t o  sc h o o l p u r ­

p o se s  o n ly ,  t h e  s c h o o l s i t e  m a y  r e v e r t  t o  t h e  

A i r  F o rc e  i f  t h e  e l e m e n t a r y  s c h o o l  is c lo s e d .

In  a  j o i n t  m e e t i n g  o f  t h e  A n c h o r a g e  

S c h o o l B o a rd  a n d  M u n ic ip a l  A s s e m b ly  o n  

M a rc h  5 ,1 9 7 9 ,  b o th  b o d ie s  a d o p te d  a  r e s o lu ­

t io n  r e t u r n i n g  to  t h e  sc h o o l b o a r d  a n y  f u n d s  

o b t a in e d  f r o m  d is p o s a l  o f  t h e  s i t e s  o f  t h e  

tw o  s c h o o ls . T h e  m u n ic ip a l  a s s e m b ly  d id  

n o t  a t t e m p t  t o  a s s e r t  c o n t r o l  o v e r  w h ic h  

sc h o o ls  t h e  b o a r d  w o u ld  b e  a l lo w e d  to  c lo s e .

P l a i n t i f f s  T u n le y  a n d  N i e b e r t  a r e  b o th  

t h e  p a r e n t s  o f  s c h o o l- a g e d  c h i ld r e n  w h o  a t ­

t e n d  W o o d la n d  P a r k  a n d  G o v e r n m e n t  H il l  

e l e m e n t a r y  s c h o o ls ,  r e s p e c t iv e ly .  B o th  p a r ­

e n t s  f i le d  l a w s u i t s  t o  p r e v e n t  t h e  c lo s u re  o f  

t h e  s c h o o ls ;  t h e  s u i t s  w e r e  c o n s o l id a te d .  

T h e  A n c h o r a g e  S c h o o l D i s t r i c t  f i le d  a  m o ­

t io n  f o r  s u m m a r y  j u d g m e n t ,  a n d  p l a i n t i f f s  

r e s p o n d e d  w i th  a  s t a t e m e n t  o f  g e n u in e  i s ­

s u e s  a n d  t h e i r  o w n  m o tio n  f o r  s u m m a r y  

j u d g m e n t .  S u m m a r y  j u d g m e n t  w a s  g r a n t ­

e d  in  f a v o r  o f  d e f e n d a n t s  a n d  t h i s  a p p e a l  

fo l lo w e d .

I .  DID TH E SUPERIOR COURT ERR  
IN  D ENYING  N IE B E R T 'S  PER­
EM PTORY CHALLENGE OF 
JUDGE R IP L E Y  7 

T u n le y ’s  c o m p la in t  w a s  f i le d  o n  M a rc h  19, 

1 979 , a n d  N i e b e r t ’s  c o m p la in t  w a s  f i le d  

t h r e e  w e e k s  l a t e r  o n  A p r i l  9 , 1 979 . T h e  

T u n le y  c a s e  w a s  a s s ig n e d  to  S u p e r i o r  C o u r t  

J u d g e  R ip le y , a n d  t h e  N i e b e r t  c a s e  w a s  

a s s ig n e d  t o  s u p e r i o r  C o u r t  J u d g e  S in g le to n .

1. O n A pril 12, 1979, a  h e a r in g  w a s  held  on  th is  
m o tion  b e fo re  Ju d g e  Ripley. T u n ley  a n d  N ie­
b e r t  voiced  th e ir  o p p o sitio n  to  co n so lid a tio n  on 
se v e ra l g ro u n d s , c h ie f  a m o n g  w h ich  w a s  th e  
e x is te n ce  o f d iffe ren t fac tu a l a n d  legal is su e s  a s  
to  th e  c lo s ing  o f  e a c h  schoo l, th e  c o n c e rn  w ith  
th e  d ifficu lties in c o o rd in a tin g  th e  p re se n ta tio n  
o f th e ir  re sp e c tiv e  c a se s , a n d  th e  c o n c e rn  ex ­
p ressed  b y  N ie b e r t’s a t to rn e y  th a t  th e  e x p e d it­
ed p re tria l sc h ed u le  a lre a d y  e s ta b lish e d  in th e  
T un ley  c a s e  w ould  n o t a llo w  him  a d e q u a te  
p re p a ra tio n  tim e. Ju d g e  R ip ley  d ec id ed  th a t  
con so lid a tio n  w as a p p ro p r ia te  in light o f th e  
sev era l leg a l issu es  com m o n  to  bo th  c ases , 
th o u g h  ex p re ss ly  leav ing  o p en  th e  p o ss ib ility  of 
se v e ra n ce  a t  a  la te r  tim e  p r io r  to  tr ia l on  an y  
un reso lv ed  fac tu a l issu es. A t th e  en d  o f  th e

T h e  d e f e n d a n t s ,  t h e  A n c h o r a g e  b e h o o l 

B o a rd  a n d  S c h o o l D i s t r i c t  S u p e r i n t e n d e n t ,  

J o h n  P e p e r ,  m o v e d  to  c o n s o l id a te  th e s e  

c a s e s  a n d  f o r  a  h e a r i n g  o n  s h o r t e n e d  t im e  

o n  t h e  c o n s o l id a t io n  q u e s t io n .  T h e s e  m o ­

t io n s  w e r e  g r a n t e d . 1

O n  A p r i l  13, 1 979 , t h e  d a y  a f t e r  t h e  m o - 

t i c . .  to  c o n s o l id a te  w a s  g r a n t e d ,  N i e b e r t  

f i le d  a  n o t ic e  o f  c h a n g e  o f  j u d g e ,  in  w h ic h  

h e  ” e x e r c is e [d ]  h is  r i g h t  t o  [ a  p e r e m p to r y ]  

c h a l l e n g e  [o f]  t h e  H o n o r a b le  J u s t i n  R ip le y , 

S u p e r io r  C o u r t  J u d g e  p r e s e n t l y  a s s ig n e d  to  

t h e  a c t io n  b y  h is  O r d e r  o f  A p r i l  12 , 1 9 7 9 ."  

T h e  d e f e n d a n t s  s u b s e q u e n t ly  f i le d  a  m e m o ­

r a n d u m  o p p o s in g  t h e  r e q u e s t e d  c h a n g e  o f  

j u d g e ,  w h ic h  a r g u e d  t h a t  N i e b e r t  h a d  

w a iv e d  h is  r i g h t  to  a  p e r e m p t o r y  c h a l l e n g e  

o f  J u d g e  R ip le y  s in c e  N i e b e r t  h a d  " p a r t i c i ­

p a t e d  in  a  M o tio n  to  C o n s o l id a te  t h e  c a p ­

t io n e d  c a s e  b e f o r e  H o n o r a b le  J u s t i n  R ip ­

le y ."  T h e  d e f e n d a n t s ’ m e m o r a n d u m  f u r ­

t h e r  s t a t e d :

A t  t h a t  t im e ,  a f f i d a v i t s  s u b m i t t e d  b y  

b o th  P l a i n t i f f s  [ o p p o s in g  c o n s o l id a t io n ]  

w e r e  b e f o r e  t h e  C o u r t .  I n  a d d i t i o n ,  t h e  

d e c is io n  o n  c o n s o l id a t io n  c o n c e r n e d  t h e  

m e r i t s  o f  t h e  c a p t io n e d  c a s e s  in  t h a t  t h e  

J u d g e  h a d  to  d e t e r m i n e  w h e t h e r  o r  n o t  

t h e  c a s e s  w e r e  s u f f i c i e n t l y  s i m i l a r  so  a s  

to  r e q u i r e  c o n s o l id a tio n .

T h e  p r e s id in g  j u d g e  d e n ie d  N i e b e r t 's  p e r ­

e m p to r y  c h a l l e n g e  w i t h o u t  a n y  s t a t e m e n t  

o f  r e a s o n s ,  a u d  n o  in d ic a t io n  a p p e a r s  in  t h e  

r e c o r d  o n  a p p e a l  t h a t  a n y  h e a r i n g  w a s  h a d  

o n  t h e  q u e s t io n .

[1 ]  P e r e m p t o r y  c h a l l e n g e  r i g h t s  a r _  

g r a n t e d  l i t i g a n t s  b y  A S  2 2 .2 0 .0 2 2 .4 T h is

h earin g . Ju d g e  R ipley  sa id : "T h e  o rd e r  h a s  
b een  s ig n ed  c o n so lid a tin g  th e  c a se s , an d  th ey  
will b '  a ssig n ed  to  m y se lf.”

2 . A S 22.20.022 p rov ides:
Peremptory disqualification o f a superior 

court judge, (a) If a  p a r ty  o r h is  a tto rn e y  In 
a  d is tr ic t  c o u r t ac tio n  o r  a su p e rio r  co u rt 
nc tion . civil o r  crim in a l, files an  affid av it 
a lleg ing  u n d e r o a th  th a t  he b e liev es th a t  he  
c a n n o t o b ta in  a  fa ir  an d  im p a rtia l tr ia l, th e  
p re s id in g  d is tr ic t  c o u r t o r  su p e rio r  c o u r t 
ju d g e , re sp ec tiv e ly , sha ll a t once , an d  w ith ­
o u t req u irin g  p roo f, a s s ig n  th e  a c tio n  to  a n ­
o th e r  ju d g e  o f  th e  a p p ro p ria te  c o u r t in th a t  
d is tr ic t, o r  if th e re  is non e , th e  c h ie f  ju s tic e  of 
th e  su p re m e  c o u r t sha ll a ss ig n  a  ju d g e  fo r  th e



A n c h o r a g e  S c h o o l 

•ict S u p e r i n t e n d e n t ,  

j c o n s o l id a te  th e s e  

o n  s h o r t e n e d  t im e  

ic s t io n .  T h e s e  m o -

2 d a y  a f t e r  t h e  m o -  

s  g r a n t e d ,  N i e b e r t  

! o f  j u d g e ,  in  w h ic h  

t  to  [ a  p e r e m p to r y ]  

r a b le  J u s t i n  R ip le y , 

r e s e n t ly  a s s ig n e d  to  

o f  A p r i l  12, 1 9 7 9 .”  

e n t ly  f i le d  a  m e m o -  

e q u e s te d  c h a n g e  o f  

t h a t  N i e b e r t  h a d  

: r c m p to r y  c h a l l e n g e  

H e b e r t  h a d  " p a r t i c i -  

,’o n s o l id a te  t h e  c a p -  

a o r a b le  J u s t i n  R ip -  

m e m o r a n d u m  f u r -

l v i t s  s u b m i t t e d  b y  

> sing  c o n s o l id a tio n ]  
•t. I n  a d d i t i o n ,  t h e  

t io n  c o n c e r n e d  t h e  

ad  c a s e s  in  t h a t  t h e  

in e  w h e t h e r  o r  n o t  

i e n t ly  s i m i l a r  so  a s  
m .

m ie d  N i e b e r t 's  p e r -  

l o u t  a n y  s t a t e m e n t  

a t io n  a p p e a r s  in  t h e  

n y  h e a r i n g  w a s  h a d

d le n g e  r i g h t s  a r e  

.S  2 2 .2 0 .0 2 2 .2 T h is

.aid: "T h e  o rd e r  h a s  
g th e  c a se s , a n d  th ey  
If."

ficalion o f  a superior 
a r ty  o r h is  a tto rn e y  in 
i o r  a  su p e rio r  cou rt 
lal, files an  affid av it 
a t he  b e lieves th a t  he 
nd im p artia l tr ia l, th e  
rt o r  su p e rio r  co u rt 
all a t  on ce , an d  w ith- 
sign th e  a c tio n  to  an- 
iro p ria te  c o u r t  in th a t 
m e, th e  c h ie f  ju s tic e  o f  
! a ss ig n  a  ju d g e  fo r th e
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s t a t u t e  c r e a t e s  p e r e m p to r y  c h a l l e n g e  r i g h t s  

in  b o th  c r im in a l  a n d  c iv il p r o c e e d in g s .  I n  

Gieffels v. State, 5 5 2  P .2 d  6 6 1 , 6 6 7  ( A la s k a  

1976), th i s  c o u r t  h e ld  t h a t  A S  2 2 .2 0 .0 2 2  c r e ­

a t e d  t h e  “ s u b s t a n t i v e  r i g h t "  to  a  p e r e m p to ­

r y  c h a l le n g e ,  b u t  t h a t  A la s k a  C r im in a l  R u le  

2 5 (d ) is  t h e  s o le  p ro v is io n  w h ic h  m a y  b e  

c o n s u l te d  in  d e t e r m i n in g  w h e t h e r  t h e  p e r ­

e m p to r y  r i g h t  w a s  p r o p e r ly  e x e r c is e d  a n d  

in  d e t e r m i n in g  t h e  e f f e c t  o f  t h e  p e r e m p t io n  

o n  t h e  p r o c e d u r a l  a n d  a d m i n i s t r a t i v e  f u n c -

h earin g  o r  tr ia l o f th e  ac tio n . T h e  a ffid av it 
shall co n ta in  a s ta te m e n t th a t  it is m ad e  in 
good faith  a n d  n o t for th e  p u rp o se  o f  de lay .

(b) N o ju d g e  o r  c o u r t m ay  p u n ish  a  p e rso n  
fo r c o n te m p t fo r m ak ing , filing o r  p re se n tin g  
th e  a ffid av it p rov ided  fo r in  th is  sec tio n , o r  a 
m otion  fo u n d ed  o n  th e  affidav it.

(c) T he a ffid av it sh a ll be  filed w ith in  five 
d ay s  a f te r  th e  c a se  is a t  issu e  upo n  a  q u e s ­
tion  o f fac t, o r  w ith in  five d a y s  a f te r  th e  issu e  
is a ss ig n ed  to  a  ju d g e , w hich  v e r  ev en t o c ­
c u rs  la te r, u n le ss  good c au se  is  sh o w n  fo r th e  
fa ilu re  to  file it w ith in  th a t  tim e.

(d) N o p a r ty  o r  h is  a tto rn e y  m ay  file m o re  
th a n  one  a ffid av it u n d er th is  sec tio n  in a n  
a c tio n  a n d  no  m o re  th a n  tw o  a ffid av its  in an  
action .

For a n  excellen t d iscu ssio n  o f  th e  d ev e lo p m en t 
o f p e re m p to ry  ch a llen g es  in A lask a , se e  N ote, 
Peremptory Challenges o f Judges in the Alaska 
Courts, 6 U.C.L.A.— A laska  L.Rev. 269, 2 7 1 -7 7  
(1977). F o r a  co m p reh en siv e  rev iew  of s ta te  
p erem p tio n  s ta tu te s  genera lly , s e e  N o te . Dis­
qualification o f  Judges for Prejudice or Bias—  
Common Law, Evolution, Current Status and  
the Oregon Experience, 48 O r.L .R ev. 311 
(1969).

I. A laska  R .C rim .P . 25(d), th e re fo re , " re g u la te s  
inly th e  p ro ced u ra l a sp e c ts  o f  th e  p e re m p to ry  

ri-’h t c re a te d  b y  A S 22.20.022, an d  to  th e  e x te n t 
th a t  th e  ru le  does n o t in fringe  up o n  th e  s u b ­
s ta n tiv e  r ig h t c re a te d  by  s ta tu te , th e  p ro v isio n s 
o f R ule 25(d) su p e rsed e  th e  leg isla tiv e  e n a c t­
m en t."  Gieffels v. S ta te , 552 P .2d  661, 6 6 7 -6 8  
(A laska 1976). See also Padie v. S ta te . 566 
P .2d 1024, 1029-30 (A laska  1977).

4. In sev era l civil a p p ea ls  s in c e  Gieffels. th is  
co u rt h a s  d iscu ssed  th e  valid ity  o f  p e re m p to ry  
cha llen g es in te rm s  o f  th e  re q u ire m e n ts  o f 
A laska  R.Civ.P. 42(c). See Priest v. Lindig, 591 
P.2d 1299, 1301 (A laska  1979); Esch v. Superi­
or Court o f Third Judicial Dist., 577 P.2d 1039 
1041-42 (A lask a  1978); Veazey v. Veazey, 5 6 J 
P.2d 382, 384 (A laska  1977). O ne c o m m e n ta ­
to r, d isc u ssin g  th e  m ean in g  o f  Gieffels, h a s  
sta ted :

w h e th e r  th e  s ta tu te  o r  th e  ru le s of c o u r t 
govern  th e  A laska  p e rem p to ry  cha llen g e  p ro ­
visions. T he hold ing  co n ced e s  to  th e  leg isla­
tu re  th e  p o w er to  g ra n t th e  r ig h t to  ch a llen g e

t io n s  o f  t h e  c o u r t  s y s t e m .3 T h e  c iv il  r u l e  

c o u n t e r p a r t  to  A la s k a  R u le  o f  C r im in a l  P r o ­

c e d u r e  2 5 (d )  is  A la s k a  R u le  o f  C iv il  P r o c e ­

d u r e  4 2 (c ), a ls o  p r o m u lg a te d  b y  th i s  c o u r t  in  

1974. W h i le  t h e  q u e s t io n  h a s  n o t  b e e n  d i ­

r e c t l y  a d d r e s s e d  b y  th i s  c o u r t ,  i t  s e e m s  a p ­

p a r e n t  t h a t  t h e  p r in c ip le  o f  Gieffels a p p l ie s  

w i th  e q u a l  f o r c e  to  p e r e m p t o r y  c h a l l e n g e s  

in  c iv il p r o c e e d in g s ,4 a n d  t h a t  A la s k a  R u le  

o f  C iv il  P r o c e d u r e  c o n t r o l s  t h e  p r o c e d u r e  

a n d  s c o p e  o f  s u c h  c h a l le n g e s .5

a  ju d g e , b u t n o t th e  r ig h t to  d ev ise  a  m e th o d  
to  e ffe c tu a te  th a t  challen g e . B ecau se  Gief­
fels w a s  a  crim in a l ca se , th e  d ec is io n  p u r ­
p o r te d  to  decide  on ly  th e  s ta tu s  o f  C rim inal 
Rule 25(d). H ow ever, b e c a u se  i ts  co m p an io n  
ru le , Civil Rule 42(c), p ro v id es  n e a r ly  id en ti­
cal p ro v isio n s, th e  ra tio n a le  fo r  th e  c o u r t’s 
v iew s in Gieffels sh o u ld  ap p ly  w ith  eq u a l 
fo rce  to  a  civil case , an d  th e re  a p p e a rs  to  be 
no re a so n  w h y  th e  Gieffels h o ld in g  sh o u ld  
n o t b e  ex ten d ed  to  civil c a se s  a s  w ell. In ­
deed . it  m ay  be  a rg u e d  th a t  th e  c o u rt h a s  
p ro b ab ly  acco m p lish ed  su c h  a n  ex ten s io n  
su b  silen tio . T h e re fo re , it c a n  b e  co n c lu d ed  
th a t  A S 22.20.022 p ro v id es  on ly  th e  right to  
p re e m p t a judge. In so fa r  a s  it a t te m p ts  to  
se t  fo rth  an y  p ro c e d u ra l g u id e lin es , it h a s  
been  th o ro u g h ly  d isc red ited .

N ote, Peremptory Challenges o f  Judges in the  
Alaska Courts, 6 U .C.L.A .— A la sk a  L .Rev. 269, 
277 (1977) (fo o tn o te  o m itte d )  (e m p h a s is  in 
o rig ina l).

5. A lask a  R.Civ.P. 42(c) p ro v id es, in p a rt:

Change o f Judge as a M atter o f  Right. In 
all c o u r ts  o f th e  s ta te , a  ju d g e  o r  m a s te r  m ay  
be p e rem p to rily  ch a llen g ed  a s  fo llow s:

(1) Nature o f Proceeding. In  a n  a c tio n  
pen d in g  in th e  S u p e r io r  o r  D is tr ic t C o u rts , 
each  s id e  is en titled  a s  a  m a tte r  o f  r ig h t to  a 
ch a n g e  o f  one  ju d g e  an d  o f  o n e  m a s te r . T w o 
o r m o re  p a rtie s  a lig n ed  o n  th e  sa m e  sid e  o f 
an  a c tio n , w h e th e r  o r  n o t co n so lid a te d , sha ll 
be  tre a te d  a s  o n e  sid e  fo r  p u rp o se s  o f  th e  
r ig h t to  a  ch an g e  o f ju d g e , b u t th e  p re s id in g  
ju d g e  m ay  a llo w  a n  a d d itio n a l ch a n g e  of 
ju d g e  to  a  p a r ty  w h o se  in te re s ts  in th e  ac tio n  
a re  h o stile  o r  a d v e rse  to  th e  in te re s ts  o f  a n ­
o th e r  p a r ty  on th e  sa m e  side . A  p a r ty  w ish ­
ing to  ex erc ise  h is r ig h t to  c h a n g e  of ju d g e  
sha ll file a p lead in g  en titled  "N o tice  o f 
C h a n g e  of Ju d g e ."  T h e  n o n c e  m a y  be  signed  
by  a n  a tto rn e y , it sh a ll s la te  th e  nam e o f  th e  
ju d g e  to  be ch a n g e d , an d  it sha ll n e ith e r  
sp e c ify  g ro u n d s  n o r be  a c c o m p a n ie d  by  an  
affid av it. A ju d g e  m ay  h o n o r  an  in fo rm al 
re q u e s t for c h a n g e  o f ju d g e . W h en  he d o e s  
so , h e  sha ll e n te r  upo n  th e  re c o rd  th e  d a te  of 
th e  re q u e s t an d  th e  n a m e  o f  th e  p a r ty  o r  
p a r tie s  re q u e stin g  ch a n g e  of ju d g e . S uch
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[2 ]  S in c e  N i e b e r t  f i le d  h is  p e r e m p t o r y  

c h a l l e n g e  o f  J u d g e  R ip le y  t h e  d a y  a f t e r  

b e in g  n o t i f i e d  t h a t  h is  c a s e  w a s  e f f e c t iv e ly  

r e a s s ig n e d  t o  J u d g e  R ipley,®  t h e r e  is  n o  

q u e s t io n  b u t  t h a t  t h a t  c h a l l e n g e  w a s  t im e ly  

u n d e r  C iv il R u le  4 2 (c )(3 ) , w h ic h  p r o v id e s  

t h a t  a  n o t i c e  o f  c h a n g e  o f  j u d g e  is  t im e ly  

“ i f  f i le d  b e f o r e  c o m m e n c e m e n t  o f  t r i a l  a n d  

w i th in  f iv e  d a y s  a f t e r  n o t ic e  t h a t  t h e  c a s e  

h a s  b e e n  a s s ig n e d  to  a  s p e c i f ic  j u d g e . ” 7 

N i e b e r t  h a d  n o t ic e  a s  to  t h e  s p e c i f ic  j u d g e  

w h o  w o u ld  b e  h e a r i n g  h is  c a s e  o n ly  w h e n  

c o n s o l id a tio n ,  w h ic h  b o th  h e  a n d  T u n le y  

o p p o s e d , a n d  a s s ig n m e n t  to  J u d g e  R ip le y  

w e r e  o r d e r e d .  T h u s ,  w e  c o n c lu d e  t h a t  N ie ­

b e r t ’s  c h a l l e n g e  w a s  t im e ly .8

A p p e l le e s ’ o p p o s i t io n  t o  t h e  n o t ic e  o f  

c h a n g e  o f  j u d g e  w a s  b a s e d  o n  t h e  a r g u m e n t  

t h a t  N i e b e r t  h a d  w a iv e d  h is  r i g h t  to  s u c h  a  

c h a n g e  p u r s u a n t  to  t h e  w a i v e r  p r o v is io n s  o f

a c tio n  sh a ll c o n s titu te  a n  e x e rc ise  o f th e  re ­
q u es tin g  p a r ty 's  r ig h t to  c h a n g e  o f  ju d g e .

(3) Timeliness. F a ilu re  to  file a  tim ely  n o ­
tice  p rec lu d es  c h a n g e  o f ju d g e  a s  a  m a tte r  o f  
r ig h t. N o tice  o f  ch a n g e  o f  ju d g e  is tim ely  if 
filed b efo re  co m m en cem en t o f  tr ia l  a n d  w ith ­
in five d a y s  a f te r  no tice  th a t  th e  c a se  h a s  
b een  a ss ig n ed  to  a  specific  ju d g e . . . .  W h e re  
a  p a rty  e n te rs  a n  ac tio n  a f te r  th e  c a s e  h a s  
b een  a s s ig n e d  to  a  specific  ju d g e , a  n o tice  o f 
ch an g e  o f  ju d g e  sh a ll a lso  be tim e ly  if filed by  
th e  p a r ty  b efo re  th e  c o m m en cem en t o f  tr ia l 
an d  w ith in  five d a y s  a f te r  he  a p p e a rs  o r  files 
a  p lead ing  in th e  ac tion .

(4) WatVer. A p a r ty  w a iv es  h is  righ t to  
ch an g e  a  p a r t ic u la r  ju d g e  a s  a  m a t te r  o f  r ig h t 
w h e n  h e  know in g ly  p a r tic ip a te s  b efo re  th a t  
ju d g e  in:

(1) A ny ju d ic ia l p ro ceed in g  w h ich  co n c e rn s  
th e  m erits  o f th e  ac tio n  a n d  invo lves th e  
c o n s id e ra tio n  o f ev id en ce  o r  o f  affid av its ; o r

(ii) A p re tria l co n feren ce ; o r
(iii) T h e  co m m en cem en t o f  tria l; o r
(iv) If th e  p a r tie s  ag ree  upo n  a  ju d g e  to  

w hom  th e  c a se  is to  be ass ig n ed . Such  w a iv ­
e r  is  to  ap p ly  on ly  to  th e  a g reed -u p o n  ju d g e .

6. Ju d g e  R ip ley  in ten d ed  th a t  th e  ac tio n s
b ro u g h t by  T u n ley  a n d  N iebert re ta in  th e ir  s e p ­
a ra te  id en tity , a s  h e  ex p ress ly  left op en  th e
possib ility  th a t  th e v  m igh t be  se v e re d  sh o u ld  
tria l b eco m e n e c e ssa ry . In th is  an a ly tica l co n ­
te x t, Jud g e  R ip ley 's co n so lid a tio n  o f th e se  
ca se s  an d  a s s ig n m e n t o f h im se lf  a s  tr ia l ju d g e  
w as , a s  he  reco g n ized , ta n ta m o u n t to  a  r e a s ­
s ig n m en t o f  N ie b e r t 's  ca se  fro m  Ju d g e  S ing le­
to n  to  h im self.

C iv il  R u le  42(cX 4}(i). T h a t  s e c t io n  o f  R u le  

4 2  p r o v id e s :

(4 ) Waiver. A  p a r t y  w a iv e s  h is  r i g h t  

t o  c h a n g e  a  p a r t i c u l a r  j u d g e  a s  a  m a t t e r  

o f  r i g h t  w h e n  h e  k n o w in g ly  p a r t i c i p a t e s  

b e f o r e  t h a t  j u d g e  in :

( i)  A n y  ju d ic ia l  p r o c e e d in g  w h ic h  c o n ­

c e r n s  t h e  m e r i t s  o f  t h e  a c t io n  a n d  in ­

v o lv e s  t h e  c o n s id e r a t io n  o f  e v id e n c e  o r  o f  

a f f i d a v i t s ;  , . .

M o re  p a r t i c u l a r l y ,  a p p e l l e e s  a r g u e d  t h a t  

N i e b e r t  w a iv e d  h is  r i g h t  to  a  p e r e m p t o r y  

c h a l l e n g e  b y  s u b m i t t e d  a n  a f f i d a v i t  o p p o s ­

in g  c o n s o l id a t io n  a n d  a p p e a r i n g  b e f o r e  

J u d g e  R ip le y  in  t h e  h e a r i n g  o n  t h e  m o t io n  

to  c o n s o l id a te .

[ 3 , 4 ]  T h e s e  a c t io n s  c a n n o t  b e  s a id  to  b e  

a  w a iv e r  u n d e r  A la s k a  R u le  o f  C iv il P r o c e ­

d u r e  4 2 (c )(4 )  f o r  t h e  f o l lo w in g  r e a s o n s .  

F i r s t ,  a s  N i e b e r t ’s  s u p p le m e n ta l  b r i e f  a r

7. See Hartford Accident & Indem. Co. v. State, 
498 P .2d  274 (A lar 1972), w h e re  w e  s ta te d  
th a t  " a n  ac tio n  is no t ‘a s s ig n e d  to  a ju d g e ' 
w ith in  th e  m ean in g  of A S 22 .20.022(c) un til it 
h a s  b e e n  a ss ig n ed  to  a  p a r t ic u la r  ju d g e  an d  a  
re a so n a b le  a t te m p t h a s  b een  m a d e  to  n o tify  th e  
p a r t ie s  b e fo re  th e  c o u r t o f  th a t  a s s ig n m e n t."  
Id. a t  276 (fo o tn o te  o m itted ) (e m p h a s is  in o rig i­
nal). See also Pope v. State, 478 P.2d 801, 
8 0 3 -0 4  (A laska  1970), reh. denied. 480 P .2d 697 
(A lask a  1971); Roberts v. State, 458 P.2d 340, 
346 (A lask a  1969).

8. T h is  co nclus ion  efl . a a te s  th e  p u rp o se  of 
Civil R ule 42(c)(3) an d  p re se rv e s  th e  s e p a ra te  
id e n tity  o f  th e  N ieb e rt law su it. See Roberts v. 
State. 458 P.2d 340, 346 (A lask a  1969) (d isc u ss ­
ing th e  p u rp o se  o f tim e  re q u ire m e n ts  u n d e r  AS 
22.20.022); Pope v. State, 478 P .2d 801, 804 
(A lask a  1970), reh. denied. 480 P.2d 697 (A las­
ka  1971), in w h ich  w e s ta te d :

A p p e llan t co rre c tly  p o in ts  o u t th a t  th e  
g ra n tin g  o f th e  five-day  p erio d  is to  a llow  a  
p a r ty  o r  h is a tto rn e y  an  o p p o rtu n ity  to  in v e s­
tig a te  th e  ju d g e  to  w h o m  th e  c a s e  is a ss ig n ed  
a n d  if n e c e ssa ry  file th e  re q u is ite  affidav it fo r 
d isq u a lif ica tio n , th u s  avo id in g  th e  w as te  o f 
ju d ic ia l tim e  w h ich  w ou ld  re su lt  if a n  a ffid a ­
v it o r  d isq u a lifica tio n  w ere  n o t filed un til th e  
d a te  ol tria l b e cau se  th is  w ou ld  m ean  th a t  
th e  c a se  w ould  h av e  to  be c o n tin u e d  un til 
a n o th e r  ju d g e  cou ld  be  a ss ig n ed  an d  th e  d is ­
qua lified  ju d g e  w ould  n o t be  re a d y  a t  th a t  
tim e  to  s ta r t  th e  tria l o f a n o th e r  ac tio n , 
[fo o tn o te  om itted ]

See also McCracken v. State. 521 P.2d 499, 
510-11 (A laska  1974); 5 M o o re 's  F edera l P ra c ­
tice  § 42.02, a t  42-21 to  4 2 -2 2  (1979).
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g u e s ,  t h e  s e c t io n  r e q u i r e s  t h a t  a  p a r t y  

‘'k n o w in g ly ”  p a r t i c i p a t e  b e f o r e  t h e  c h a l ­

le n g e d  j u d g e .  N i e b e r t ’s  s u p p le m e n ta l  b r i e f  

s t a t e s :

N ie b e r t  a p p e a r e d  b e f o r e  J u d g e  R ip le y , 

to o  w h o m  t h e  T u n le y  c a s e  h a d  b e e n  a s ­

s ig n e d ,  solely to  o p p o s e  d e f e n d a n t s ’ m o ­

t io n  to  c o n s o l id a te  t h e  tw o  c a s e s .  N ie ­

b e r t  h a d  n o  w a y  o f  k n o w in g ,  b e f o r e  

J u d g e  R ip le y  d e c id e d  th e  c o n s o l id a t io n  

m o tio n , w h e t h e r  c o n s o l id a t io n  w o u ld  b e  

g r a n t e d ,  a n d ,  i f  so , w h e t h e r  J u d g e  S in g le ­

t o n  o r  J u d g e  R ip le y  w o u ld  p r e s id e  o v e r  

t h e  c o n s o l id a te d  c a s e s .

T h is  r e q u i r e m e n t  o f  a  k n o w in g  w a i v e r  r e ­

q u i r e s  t h a t  w a iv e r  c a n  b e  f o u n d  o n ly  w h e r e  

t h e  r e q u i s i t e  p a r t i c ip a t io n  o c c u r s  a f t e r  t h e  

p a r t y  is  i n f o r m e d  t h a t  t h e  j u d g e  b e f o r e

9. O ne c o m m e n ta to r  h a s  su g g ested  th e  fo llow ­
ing a s  th e  o rig in  o f th e  re q u irem en t o f  kn o w in g  
p a r tic ip a tio n  in  A lask a  R.Civ.P. 42(c)(4):

T he e le m e n t o f sc ie n te r  in th e  w a iv e r  d eriv es 
from  th e  p ra c tic e  o f  th e  F o u rth  Ju d ic ia l D is­
tr ic t (F a irb a n k s ) n o t to  a ssig n  ju d g e s  to  sp e ­
cific c a s e s  until th e  a c tu a l h e a r in g  d a te , 
w h ich  m a k e s  tim ely  cha llen g e  im possib le . 
T h e  c o u r t h a s  im p lo red  th e  F o u rth  Ju d ic ia l 
D istric t to  ch a n g e  its  policy  in th re e  d iffe ren t 
c a ses: Hartford Accident & Indem. Co. v. 
State, 498 P.2d 274, 2 7 5 -7 6  n .5  (A lask a  
1972); Pope v. State. 478 P .2d 801, 803, reh. 
denied, 480 P.2d 697 (A lask a  1971); an d  Rob­
erts v. State, 458 P .2d 340, 346 (A lask a  1969). 

N ote, supra n o te  4, a t  288 n.119. If th is  e x p la ­
n a tio n  is c o rre c t, th e n  kno w in g  p a rtic ip a tio i. 
req u ire s  k n o w led g e  th a t  th e  ju d g e  befo re  
w h o m  o n e  is p a r tic ip a tin g  is th e  o n e  to  w hom  
th e  case  is  p e rm a n e n tly  assig n ed  o r  assig n ed  
fo r tria l.

In Riley v. State, 608 P.2d 27, 29 (A lask a  
1980), w e  he ld  th a t  kn o w in g  w a iv e r req u ire s  
th a t  th e  p a r ty  have  th e  o p p o rtu n ity  to  co n su lt 
w ith  co u n se l befo re  th e  tim e  to  ex e rc ise  h is 
cha llen g e  h a s  exp ired .

10. W hile  d u e  p ro cess  ce rta in ly  d o es  n o t req u ire  
th e  e s se n tia lly  au to m a tic  d isq u a lifica tio n  righ t 
p rov ided  in A S 22.20.022 an d  A lask a  R.Civ.P. 
42(c), th is  c o u r t  h as recogn ized  th e  d u e  p ro c e ss  
v a lues em b o d ied  in th e s e  p rov isions. See. e. g., 
K vasnikoff v. State, 535 P.2d 464, 465 & n .3  
(A lask a  1975); In re G.K., 497 P.2d 914, 915 
(A lask a  1972) (bo th  c a s e s  d isc u ss in g  A S 22.20.- 
022).

11. Im plicit in o u r  h o ld ing  is th e  conclusion, th a t  
N iebert h ad  th e  r ig h t to  a  p e re m p to ry  ch a l­
lenge, s in c e  th e  co n so lid a tio n  h ere  sh o u ld  n o t 
se rv e  to  d ep riv e  h im  o f th is  su b s ta n tiv e  righ t. 
In V eazey v. Veazey, 560 P .2d 382 (A laska  
1977), th is  c o u r t recog n ized  p e re m p to ry  chal-

w h o m  h e  o r  s h “  is  a p p e a r i n g  is  t h e  j u d g e  

p e r m a n e n t ly  a s s ig n e d  to  h e a r  t h e  c a s e  o r  is  

a s s ig n e d  f o r  t r i a l .  A n y  o t h e r  i n t e r p r e t a t i o n  

w o u ld  b e  in c o n s is te n t  w i th  t h e  a p p a r e n t  

r e a s o n  f o r  th i s  s c i e n t e r  r e q u i r e m e n t 9 a n d  

w i th  t h e  d u e  p ro c e s s  r i g h t  to  a  f a i r  a n d  

i m p a r t i a l  t r i a l  j u d g e  w h ic h  A la s k a ’s  p e r ­

e m p to r y  c h a l l e n g e  p r o v is io n s  a r e  d e s ig n e d  

to  l ib e r a l ly  e n s u r e .10 I n  th i s  s e n s e ,  N i e b e r t  

c a n n o t  b e  s a id  t o  h a v e  “ k n o w in g ly ”  p a r t i c i ­

p a t e d  b e f o r e  J u d g e  R ip le y  in  t h i s  c a s e  a n d  

to  h a v e  w a iv e d  h is  p e r e m p t o r y  c h a l l e n g e  

r i g h t s .11 T h e  s u p e r io r  c o u r t 's  e r r o n e o u s  d e ­

n ia l  o f  N i e b e r t ’s  n o t ic e  o f  c h a n g e  o f  j u d g e  

m u s t  b e  r e v e r s e d  a n d  N i e b e r t ’s  a c t io n  r e ­

m a n d e d  w i th  d i r e c t io n s  t h a t  N i e b e r t ’s  c a s e  

b e  c o n s id e re d  b y  a  s u p e r io r  c o u r t  j u d g e  

o t h e r  t h a n  J u d g e  R ip le y .12 H o w e v e r ,  t h i s

lenge r ig h ts  in fav o r o f a g u a rd ia n  ad  litem  
ap p o in ted  to  re p re se n t a  child  in ch ild  c u s to d y  
p ro ceed ings. In Veazey, w e h e ld  th a t  th e  
g u a rd ia n  ad  litem  h ad  th e  sam e r ig h ts  in th a t  
re sp ec t a s  th e  orig inal p a r tie s  in th e  a c tio n  an d  
th a t th o se  r ig h ts  a tta c h e d  w hen  a n  o rd e r  w as  
e n te red  fo rm ally  ap p o in tin g  him  g u a rd ian . Id. 
a t  385. See also A nnot., Inten'enor's Right to 
Disqualify Judge. 92 A .L .R .2d 1110, 1112 
(19631, w hich  s ta te s :

O nce an  ap p lica tio n  fo r leave  to  in te rv en e  
h a s  been  g ra n te d , th e  in te rv e n o rs  a re  p a r tie s  
to  th e  litiga tion  an d  a s  such  e n titled  to  all 
r ig h ts  en jo y ed  by  p a r tie s  to  th e  reco rd  in th e  
o rig ina l ac tio n , includ ing , acco rd in g  to  th e  
d o c tr in e  u p held  by  se v e ra l d ec is io n s, th e  
rig h t to  ap p ly  fo r d isq u a lif ica tio n  o f th e  
ju d g e .

S im ilarly , w e have  reco g n ized  th e  righ t to  a 
p e rem p to ry  cha llen g e  o f a ju d g e  to  w hom  o n e 's  
ca se  is reass ig n ed . See Priest v. Lindig, 591 
P .2d 1299, 1301 n.4 (A laska  1979) (d ic ta). N ie­
b e r t 's  s ta tu s  in th is  c a se  c a n n o t be  fa irly  d is t in ­
g u ished  from  th ese  o th e r  co n te x ts .

12. A laska  R.Civ.P. 42(c)(5) p ro v id es, in p a rt: 

Assignment o f Action. A fte r a  no tice  o f 
ch an g e  o f  ju d g e  is tim ely  filed, th e  p resid in g  
ju d g e  sha ll im m ed ia te ly  a ss ig n  th e  m a tte r  to  
a n ew  ju d g e  w ith in  th a t  ju d ic ia l d is tr ic t. 

T here fo re , if th e  n o tice  o f ch a n g e  o f  ju d g e  is 
tim ely  an d  o th e rw ise  p ro p er, th e  p resid in g  
jud g e  h as no  d isc re tio n  an d  m u st re a ss ig n  the  
case  to  a n o th e r  judge. See, e. g„ Channel 
Plying, Inc. v. Bernhardt, 451 P .2d 570, 574 & 
n.9 (A lask a  1969) w h ere  w e d esc rib ed  th e  e f­
fect o f  a  tim ely  p e rem p to ry  ch a llen g e  u n d e r  AS 
2 2 .20.022:

[T jhe ju d g e  co n ce rn ed  is a t o n ce  d isqua lified  
from  a c tin g  a s  a  ju d g e  in th e  p a r t ic u la r  a c ­
tion  o r p roceed ing . W hen  he  is d isqua lified
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d o e s  n o t  a l lo w  u s  to  a v o id  r e a c h in g  t h e  

m e r i t s  o f  t h e  c a s e ,  s in c e  T u n le y ’s  s t a t u s ,  
u n d e r  t h e s e  c i r c u m s ta n c e s ,  is  n o t  a f f e c t e d  

b y  o u r  r e m a n d  o f  N i e b e r t ’s  c a s e  d u e  to  t h e  

s u p e r io r  c o u r t ’s  e r r o n e o u s  d e n ia l  o f  N ie ­
b e r t ’s  n o t ic e  o f  c h a n g e  o f  j u d g e . 13 W e  

t h e r e f o r e  t u r n  to  t h e  s u b s t a n t i v e  a s p e c t s  o f  
th i s  a p p e a l .

I I .  DID THE ANCHORAGE SCHOOL 
BOARD H A V E  TH E A U TH O RITY  
TO CLOSE TH E WOODLAND 
PARK E LE M E A TA R Y SCHOOL ?

T u n le y  a r g u e d  in  h is  s u m m a r y  j u d g m e n t  

m e m o r a n d u m  t h a t ,  p u r s u a n t  to  A S  1 4 .1 4 .-  
0 6 0 (d )  a n d  A S  14 .14 .0 6 5 , t h e  A n c h o r a g e  M u ­

n ic ip a l  A s s e m b ly  w a s  t h e  o n ly  lo c a l  a u t h o r i ­

t y  w h ic h  h a d  t h e  p o w e r  t o  c lo s e  W o o d la n d  
P a r k  E le m e n ta r y  S c h o o l. T h e  s u p e r io r  

c o u r t ,  in  i t s  c o n c lu s io n s  o f  l a w ,  r u l e d  in  p a r t  

t h a t :

T h e  d e c is io n  to  c e a s e  s e n d in g  s t u d e n t s  

to  a  p a r t i c u l a r  e l e m e n t a r y  sc h o o l s i t e  

d o e 3  n o t  r e q u i r e  a c t io n  b y  a  M u n ic ip a l  

A s s e m b ly  p u r s u a n t  to  A S  1 4 .1 4 .0 6 0 (d ) a s  

m a d e  a p p l ic a b le  t o  a  m u n ic ip a l i ty  b y  A S  

14 .14 .0 6 5 , o r  t h r o u g h  a n y  o t h e r  p r o v is io n  
o f  s t a t e  la w  o r  m u n ic ip a l  c h a r t e r  o r  o r d i ­

n a n c e .  T o  t h e  c o n t r a r y ,  t h e  c lo s u re s  in ­

v o lv e d  in  t h e  i n s t a n t  c a s e  in v o lv e  e s s e n ­
t i a l l y  a  d e c is io n  r e l a t i v e  to  s t u d e n t  a s -

he  no  lo n g e r  p o sse sse s  th e  q u a litie s  n e c e s­
sa ry  to  a c t  a s  a  ju d g e , i. e., th e  q u a litie s  of 
pow er, cap a c ity , f itn e ss  o r c o m p e ten cy  to  
p roceed  fu rth e r . In sh o rt, w h en  a  p ro p e r  
a ffid av it h a s  been  tim ely  filed, th e  ju d g e  in ­
volved is w ith o u t p o w e r  o r  ju r isd ic tio n  to  
ta k e  a n y  fu r th e r  a c tio n  in th e  p ro ceed in g . If 
th is  w ere  n o t th e  in te n t an d  effec t o f  th e  
s ta tu te , th e n  it  w ou ld  b e  m ean in g le ss  an d  
ineffec tive.

Id. a t  574 (foe. to te  om itted ). See also Hart­
ford Accident & Indem. Co. v. State, 498 P.2d 
274, 275 (A laska  1972); Pope v. State. 478 P.2d 
801, 804 (A lask a  1970), reh. denied, 480 P.2d 
697 (A laska  19711. A fter th e  p ro m u lg a tio n  o f 
A lask a  R .C iv.P. 42(c) an d  A lask a  R .C rim .P . 
25(d), th is  c o u r t recog n ized  th e  co m m o n  law  
ru le  th a t  a ju d g e  rem oved  by a  p e rem p to ry  
cha llen g e  can  p e rfo rm  n o n d isc re tio n a ry  o r  m in ­
is te ria l ac ts . Gieffels v. State, 552 P.2d 661, 
666 (A lask a  1976). Gieffels m odified  th e  ru le  
o f Channel Flying, Inc. to  a llow  a  d isqua lified  
ju d g e  to  ta k e  p ro ced u ra l o r  a d m in is tra tiv e  a c ­
tion  w h ich  d o es  n o t in te rfe re  w ith  th e  s u b s ta n ­
tiv e  r ig h ts  o f  a  d efen d an t, th u s  u p h o ld in g  th a t  
p a r t  o f  A laska  R .C rim .P . 25(d) w h ich  p ro v id es 
th a t  a  d isqua lified  p resid in g  ju d g e  m ay  con tin -

s i g n m e n t  a n d  r e a s s i g n m t  w h ic h  d e c i ­

s io n s  a r e  c o m m i t t e d  b y  s t a t e  s t a t u t e  a n d  

t h e  A la s k a  C o n s t i t u t i o n  to  t h e  lo ca l 

sc h o o l b o a r d s  t h r o u g h  d e l e g a t i o n  b y  t .f e  

l e g i s l a tu r e .

T u n le y  h a s  s p e c i f ie d  t h i s  r u l i n g  a s  e r r o r .  

A S  1 4 .1 4 .0 6 0 (d ) p r o v id e s :

T h e  b o r o u g h  a s s e m b ly  s h a l l  d e t e r m i n e  

t h e  lo c a t io n  o f  s c h o o l b u i ld in g s  w i t h  d u e  

c o n s id e r a t io n  to  t h e  r e c o m m e n d a t io n s  o f  

t h e  b o r o u g h  sc h o o l b o a r d .

A s  t h e  s u p e r io r  c o u r t  n o t e d ,  t h i s  p ro v is io n  is 

a ls o  m a d e  a p p l ic a b le  t o  t h e  h o m e  r u l e  M u ­

n ic ip a l i ty  o f  A n c h o r a g e  in  i t s  r e l a t i o n s h ip  

w i th  t h e  A n c h o r a g e  S c h o o l B o a r d  b y  A S  

1 4 .1 4 .0 6 5 “

T u n le y  a r g u e s  t h a t  i f  t h e  m u n ic ip a l  a s ­

s e m b ly  is  g iv e n  th e  d u t y  to  “ d e t e r m i n e  th e  

lo c a t io n ”  o f  sc h o o ls , i t  m u s t  b e  im p l ie d  t h a t  

th i s  in c lu d e s  " t h e  e x c lu s iv e  p o w e r  to  c lo s e "  

a n d  " a b a n d o n "  sc h o o ls . E n u m e r a t i n g  t h e  

o t h e r  s u b j e c t  a r e a s  in  w h ic h  t h e  m u n ic ip a l  

a s s e m b ly  h a s  b e e n  g iv e n  a u t h o r i t y  o v e r  t h e  

sc h o o l b o a r d  b y  t h e  l e g i s l a t u r e ,15 T u n le y  

c o n c lu d e s  t h a t  t h e  sc h o o l b o a r d  h a s  n o  p o w ­

e r  to  c lo s e  s c h o o ls  a n d  t h a t  t h e  p o w e r  is 

im p lie d  in  t h e  a s s e m b ly ’s  p o w e r  t o  e s t a b l i s h  

s c h o o ls . W e  t h in k  t h a t  a n  e x p l a n a t i o n  o f  

t h e  g e n e r a l  A la s k a  s c h e m e  a l l o c a t i n g  e d u -

ue to  p erfo rm  th e  fu n c tio n s  o f  th e  p re s id in g  
judge. 552 P .2d a t  66 6 -6 9 . See also Padie v. 
State, 566  P.2d 1025, 1029-30  (A la sk a  1977).

13. T un ley  did n o t jo in  in N ie b e r t’s  a p p lic a tio n  
fo r c h a n g e  o f  ju d g e , n o r d id  he  c la im  th e  is s u e  
a s  e r ro r  on  ap p ea l. A t o ra l a rg u m e n t, h e  a d ­
m itted  h is tim e  to  ch a llen g e  Ju d g e  R ipley  h ad  
a lread y  p assed . A s to  th e  is su e s  ra ise d  in  th e  
m u n ic ip a lity ’s  c ro ss -a p p e a l, w e  n eed  n o t a d ­
d re ss  th e s e  b e cau se  o f  th e  re m a n d  w e h a v e  
o rd ere d .

14. T h a t s ta tu to ry  sec tio n  p ro v id es  a s  fo llow s:

Relationship between city school district 
and city. T he  re la tio n sh ip s  b e tw e e n  th e  
schoo l b o a rd  o f  a  c ity  schoo l d is tr ic t  an d  th e  
c ity  council a n d  e x e c u tiv e  o r a d m in is tr a to r  
a re  g o v ern ed  in th e  sa m e  m a n n e r  a s  p ro v id ed  
in § 60  o f  th is  c h a p te r  fo r th e  sc h o o l b o a rd  o f 
a  b o ro u g h  school d is tr ic t an d  th e  bo ro u g h  
a s se m b ly  an d  ex ecu tiv e  o r  a d m in is tra to r .

15. S ee  th e  p rov isio n s o f A S 14.14.060, w h ich  is 
m ad e  ap p licab le  to  th e  M u n ic ip a lity  o f  A n ch o r­
ag e  by A S 14.14.065, supra n o te  14.



lm e n t ,  w h ic h  d e c i-  

y s t a t e  s t a t u t e  a n d  

-io n  to  t h e  lo c a l 

d e le g a t io n  b y  t h e

is r u l in g  a s  e r r o r .

33:

>ly s h a l l  d e t e r m in e  

b u i ld in g s  w i th  d u e  

^ c o m m e n d a t io n s  o f  
trd .

ed , th i s  p ro v is io n  is 

ih e  h o m e  r u le  M u -  

in  i ts  r e la t io n s h ip  

lo o l B o a rd  b y  A S

th e  m u n ic ip a l  a s -  

to  “ d e t e r m i n e  t h e  

u s t  b e  im p lie d  t h a t  

ve  p o w e r  to  c lo s e "  

E n u m e r a t i n g  t h e  

h ich  th e  m u n ic ip a l  

a u t h o r i t y  o v e r  t h e  

? i s la tu r e ,15 T u n le y  

b o a rd  h a s  n o  p o w -  

t h a t  t h e  p o w e r  is 

p o w e r  to  e s ta b l i s h  

a n  e x p la n a t io n  o f  

m e a l l o c a t in g  c d u -

ons o f  th e  p resid in g  
9. See also Padie v. 
!9-30 (A laska  1977).

N ieb ert's  ap p lica tio n  
id he  cla im  th e  issu e  
ral a rg u m e n t, he ad- 
ge Ju d g e  R ipley h ad  
> issues ra ised  in th e  
il, w e need no t ad- 
fie rem an d  w e hav e

prov ides a s  follow s: 

city school district 
ish ip s  b e tw een  th e  
hool d is tr ic t an d  th e  
ive o r a d m in is tra to r  
• m an n er a s  p rov ided  
r th e  school board  o f 
c t an d  th e  b o rough  
o r a d m in is tra to r.

S 14.14.060, w hich  is 
n ic ipality  o f A nchor- 
j  no te  14.

[5 ]  N o w h e r e  is t h e  i n d e p e n d e n t  s t a t u s  

o f  t h e  A n c h o r a g e  S c h o o l B o a rd  m o r e  a p p a r ­

e n t  t h a n  in  sc h o o l s y s te m  b u d g e t a r y  m a t ­

t e r s .  T h e  A n c h o r a g e  M u n ic ip a l  A s s e m b ly  

a n d  t h e  S c h o o l B o a rd  a r e  r e q u i r e d  to  h o ld  

j o i n t  c o n f e r e n c e s  “ a t  l e a s t  f o u r  (4 )  t im e s  

y e a r l y  in  p u b l ic  s e s s io n  t o  d is c u s s  a n d  c o o r­

d i n a t e  f in a n c ia l  p la n n in g ,  c a p i t a l  im p ro v e ­

m e n t  n e e d s , t h e  c o m p r e h e n s iv e  p la n ,  a n d  

o t h e r  m a t t e r s  o f  m u tu a l  c o n c e r n ."  A n c h . 

M u n .C h a r t e r  §  6 .0 4 ; A n c h .M u n .C o d e  §  2 9 .-

2 0 .0 1 0 . H o w e v e r ,  w h i le  t h e  sc h o o l b o a rd  

h a s  a n  o b l ig a t io n  to  d e v e lo p  a n d  s u b m i t  to  

t h e  m u n ic ip a l  a s s e m b ly  a  " p r o p o s e d  b u d g e t  

f o r  t h e  n e x t  f is c a l  y e a r  a n d  a  p ro p o s e d  

s ix - y e a r  p r o g r a m  f o r  c a p i t a l  im p r o v e m e n ts  

a n d  f i s c a l  p o lic ie s ,"  A n c h .M u n .C o d e  §  2 9 .-

2 0 .0 2 0 , t h e  a s s e m b ly  h a s  n o  l e g i s l a t i v e  p o w ­

e r  t o  m a k e  a p p r o p r i a t i o n s  f o r  s p e c i f ic  i te m s ,

TUNLEY v. MUNICIPALITY OF ANCHORAGE SCH. DIST. Alaska 7 5
Cite as, Alaske, 631 P-2d 67

c a t io n a l  a u t h o r i t y  s u g g e s t s  t h a t  t h e  c o n c lu ­

s io n  u r g e d  b y  a p p e l le e s ,  a n d  a c c e p te d  b y  

th e  s u p e r io r  c o u r t ,  is  p r e f e r a b l e .1*

T h e  A n c h o r a g e  S c h o o l B o a r d  w a s  c r e a t e d  
b y  t h e  a u t h o r i t y  o f  t h e  s t a t e  l e g i s l a t u r e ,  

a n d  is  t h e  d e l e g a t e d  s t a t e  a u t h o r i t y  to  g o v ­

e r n  i t s  s c h o o l d i s t r i c t  a n d  m a n a g e  th e  o p e r ­

a t i o n s  o f  t h e  s c h o o ls  w i th in  t h a t  d i s t r i c t . 17 

T h e  n u m b e r  o f  m e m b e r s  o n  t h e  A n c h o r a g e  

S c h o o l B o a r d ,18 i t s  p o w e r s  a n d  d u t i e s ,19 a n d  

i t s  r e l a t i o n s h ip  w i th  t h e  m u n ic ip a l  g o v e r n ­

m e n t  20 a r e  ty p ic a l  m a t t e r s  r e s o lv e d  b y  

A la s k a  s t a t u t e s .  W h i le  t h e  sc h o o l b o a r d  is 

e le c te d  b y  t h e  s a m e  v o t e r s  a s  is  t h e  m u n ic i ­

p a l  a s s e m b ly ,  a n d  is  a l s o  a  p a r t  o f  t h e  

M u n ic ip a l i ty  o f  A n c h o r a g e ,  i t  is  a  l e g i s la ­

t iv e  b o d y  w i th  l e g a l  r e s p o n s ib i l i t i e s  w h ic h  

in  i m p o r t a n t  r e s p e c t s  a r e  d i s t i n c t  f r o m  

th o s e  e x e r c i s e d  b y  t h e  a s s e m b ly .21

16. W e a re  n o t  co n c e rn e d  h e re  w ith  an  a c tu a l 
e ffo rt b y  th e  m u n ic ip a lity  b y  o rd in a n c e  o r  c h a r ­
te r  to  co n tro l a sp e c ts  o f ed u ca tio n  o th e r  th a n  
a s  sp ecifica lly  a u th o r iz e d  by th e  leg '> la tu re  
A ccord ing ly , w e  a re  n o t c o n fro n te d  w ith  an  
issu e  invo lv in g  th e  e x te n t  o f  h o m e ru le  p o w e rs  
u n d er A lask a  C onst. A rt. X, § 11, by  w h ich  a 
h o m e ru le  m u n ic ip a lity  " m a y  e x e rc ise  all leg is­
la tiv e  p o w e rs  n o t p ro h ib ited  by  law  o r  by c h a r ­
te r ."  T h e  schoo l b o a rd  d o es a rg u e  th a t  § 17.05 
of th e  A n ch o rag e  M unic ipa l C h a r te r  (see  se c ­
tio n s IV a n d  V, infra) cou ld  potc dally  b e  u se d  
by  th e  a s se m b ly  to  u n a u th o riz e d ly  co n tro l su c h  
a re a s  o f  ed u c a tio n , a n  a rg u m e n t in  w h ich  w e 
see  no  m e rit  fo r th e  re a s o n s  d isc u sse d  in n .33, 
infra.

17. See Macauley v. Hildebrand, 491 P .2d 120, 
122 (A lask a  1971). T h is  d e leg a tio n  o f  a u th o r i­
ty  is com m on:

H isto rica lly , A m erican s  h av e  co n s id e red  
sc h o o ls  to  b e  an  e x te n s io n  o f  th e  local c o m ­
m u n ity . T h u s, a lth o u g h  s ta te  leg is la tu re s  
p o sse s s  p le n a ry  p o w e r  o v e r th e  ed u ca tio n a l 
sy s te m , local in itia tiv e  w ith  re sp e c t to  e d u c a ­
tio n  is so  h igh ly  re g a rd e d  th a t  m o st s ta te s  
h av e  d e leg a ted  ex ten s iv e  a u th o r ity  o v e r  th e  
a c tu a l a d m in is tra tio n  o f th e  sch o o ls  to  local 
in s titu tio n s . S ta le s  hav e  d iv ided  th e ir  te r r i ­
to ry  in to  “ school J is t r ic ts "  th a t  p erfo rm  th e  
so le  fu n c tio n  o f  e s ta b lish in g  an d  m ain ta in in g  
th e  p ub lic  schoo ls. B oards o f  ed u ca tio n , 
co m m o n ly  re fe rre d  to  a s  school b o a rd s , hav e  
b een  c re a te d  a s  th e  g o v e rn in g  body o f  th e  
sch o o l d is tr ic t  an d  a re  ty p ica lly  re sp o n sib le  
fo r th e  d ay -to -d ay  o p e ra tio n  o f  th e  pub lic  
schools.

P ro jec t, Education and the Law: State Inter­
ests and Individual Rights, 74 M ich.L.Rev. 
1373. 1380 (1976) (fo o tn o te s  o m itted ). See also
3A C. A n tieau , Local G o v ern m en t Law  
§ 30Q :5.01, a t  30Q -44  to  3 0 Q -4 6  (1979).

18. See  A S 14.12.030(b) (“ c ity  schoo l d is tr ic t 
w ith  an  a v e rag e  daily  m e m b e rsh ip  exceed ing  
5 ,000 h a s  a  school b o a rd  o f  sev en  m e m b e rs”): 
A n ch .M u n .C h arte r  § 6.01 (seven  p e rso n  school 
board ). See also A S 29.23.310 (p rov id in g  bas ic  
re q u ire m e n ts  for e lec tion  o f school board  m em ­
b e rs  " u n le s s  a  d ifferen t e lec tio n  d a te  o r  in terval 
o f  y e a rs  is p rov ided  by o rd in a n c e ") . "C o m p o ­
s itio n  o f  th e  local school b o a rd s  an d  th e ir  m a n ­
n er o f  e lec tion  o r ap p o in tm e n t a re  reg u la rly  
gov ern ed  by s ta tu te ."  3A  C. A n tieau , supra 
n o te  17, a t  30Q -15 . See A S 14.12.050 (schoo l 
b o ard  te rm s): AS 14.12.070 (v acan c ie s  on 
schoo l board); AS 14.12.090 (o a th  req u ired  o f  
m em b ers).

10. See, e. g „  AS 14.14.090 (ad d itio n a l d u tie s  o f 
schoo l board).

20. See  AS 14.14.060; A S 14.14.065.

21. T h e  A nch o rag e  S chool B oard ’s p len a ry  e d u ­
ca tio n a l a u th o r ity  is recog n ized  by  th e  A nch. 
M u n .C h a ite r  § 6.03:

Powers o f the School Board. T h e  School 
B oard  h a s  th e  p o w ers p rov ided  by  law , in ­
clud ing  bu t n o t lim ited  to . th e  p o w er to:

(1) fo rm u la te  policy fo r  th e  o p e ra tio n  of 
th e  schools:

(2) a p p o in t an d  p rov ide  fo r su sp en s io n  and  
rem o v al o f schoo l p e rso n n e l, inc lud ing  the  
su p e rin te n d e n t:

(3) se rv e  a s  a  board  o f p e rso n n e l appeals;
(4) g en era lly  su p e rv ise  School D istric t fis­

ca l a ffa irs , includ ing  p re p a ra tio n  an d  su b m is­
sion  o f th e  a n n u a l b u d g e t an d  six -y ear  p lan .

See also A nch .M un.C ode § 29.10.040 ( re i te ra t­
ing th e se  school b oard  pow ers).
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p r o g r a m s  o r  p r io r i t i e s  p r o v id e d  f o r  b y  t h e  

sc h o o l b o a r d ’s  b u d g e t .  I n s t e a d ,  ‘‘[ t ] h e  A s ­

s e m b ly  m a y  in c r e a s e  o r  d e c r e a s e  t h e  b u d g e t  

o f  t h e  S c h o o l D i s t r i c t  o n ly  a s  to  t o t a l  

a m o u n t .”  A n c h .M u n .C h a r t e r  §  6 .0 5 (b ); 
A n c h .M u n .C o d e  §  2 9 .2 0 .0 3 0 .

T h is  g e n e r a l  a b s e n c e  o f  m u n ic ip a l  a s s e m ­

b ly  l e g i s l a t i v e  a p p r o p r i a t i o n s  p o w e r  is  p a - -  

t i c u l a r ly  s t r i k i n g  in  l i g h t  o f  t h e  l a r g e  p ro  

p o r t io n  o f  m u n ic ip a l  r e v e n u e s  d e v o te d  to  

t h e  sc h o o l s y s te m  b u d g e t .  See  A n c h .M u n . 

C o d e  §  2 1 .0 5 .0 7 5 A  ( “ N e a r ly  70 %  o f  t h e  lo c a l 

t a x  d o l la r  n o w  g o e s  to  e l e m e n t a r y  a n d  s e c ­

o n d a r y  e d u c a t io n a l  p r o g r a m s .” ). I t  is  t h i s  

b u d g e t a r y  a n d  p o l i t ic a l  r e a l i t y  w h ic h  in  a l l  

l ik e l ih o o d  p r o m p te d  t h e  s t a t e  l e g i s l a t u r e  to  

g iv e  m u n ic ip a l  a s s e m b l ie s  c e r t a i n  p o w e r s  

w i th  r e f  d  t o  sc h o o l b o a r d  b u d g e t a r y  a n d  

a c c o u n t in g  p ro c e s s e s  in  A S  1 4 .1 4 .0 6 0 (a )- (c ) , 

a n d  w i th  r e g a r d  t o  c e r t a i n  m a jo r  c a p i t a l  

e x p e n d i t u r e s  f o r  t h e  d e s ig n ,  c o n s t r u c t io n ,  

a n d  r e p a i r  o f  s c h o o ls  in  A S  1 4 .1 4 .0 6 (V d )-(f) . 

A m o n g  t h e  l a t t e r  a r e a s  o f  a u t h o r i t y  a l ­

lo w e d , t h e  a s s e m b ly  h a s  t h e  p o w e r ,  p r o v id ­

e d  in  A S  1 4 .1 4 .0 6 0 (d ), t h e  b r e a d t h  o f  w h ic h  

is  in  d i s p u te  in  t h e  c a s e  a t  b a r ,  t o  d e t e r m in e  

t h e  lo c a t io n  o f  sc h o o l b u i ld in g s  w i th  d u e  

c o n s id e r a t io n  to  t h e  r e c o m m e n d a t io n s  o f  

t h e  . . .  s c h o o l b o a r d ."

[6 ]  I f  s e e n  in  t h i s  p e r s p e c t iv e ,  t h e  sc h o o l 

b o a r d ’s  a r g u m e n t  in  t h i s  c a s e  t h a t  A S  14 .- 

1 4 .0 6 0 (d ) o n ly  g iv e s  t h e  m u n ic ip a l  a s s e m b ly  

t h e  a u t h o r i t y  t o  in i t i a l ly  d e t e r m i n e  th e  lo c a ­

t i o n  o f  sc h o o l b u i ld in g s  m a k e 3  a  g r e a t  d e a l  

o f  s e n s e .  S in c e , a s  t h e  sc h o o l b o a r d  c o n ­

c e d e s ,  t h e  m u n ic ip a l i ty ,  a n d  n o t  t h e  sc h o o l 

b o a r d ,  h a s  t h e  p o w e r  to  c o n d e m n  p r o p e r ty  

f o r  u s e  a s  a  sc h o o l s i t e ,  t h e  m u n ic ip a l  a s ­
s e m b ly  h a s  a  s t r o n g  i n t e r e s t  in  a n d  r e a s o n  

f o r  m a k i n g  t h e  d e c is io n  a s  to  sc h o o l s i t e  

s e le c t io n .  T h is  is  c o n s i s t e n t  w i th  t h e  m u ­

n ic ip a l i t y ’s  e x e r c i s e  o f  e m i n e n t  d o m a in  

p o w e r s  a n d  i t s  o b l ig a t io n  to  c o m p e n s a te  t h e  

o w n e r s  o f  p r o p e r t y  c o n d e m n e d  f o r  sc h o o l

22 . See  A > 29.73.020 ("A  h o m e ru le  o r  g enera l 
law  m u n c ip a li ty  m ay  ex e rc ise  th e  p o w e rs  o f 
e m in e n t dom ain A S 09.55.240(a)(3)
(rig h t o f  im in en t d o m ain  m ay  be  ex erc ise d  fo r 
“ p u b lic  t u ild ings a n d  g ro u n d s  fo r th e  u se  of 
. . .  [a] s  ihool d is tr ic t" ) . T he p ro ced u res  for 
ex erc is in g  'm in e n t  d o m ain  p o w ers  a re  d e ta iled  
in A S 00.5o.290 to  AS 09.55.460. See also 
A lask a  R .C iv.P. 72. A rtic le  I. § 18 o f  th e  A las-

p u r p o s e s .22 T o  a l lo w  th e  m u n ic ip a l  a s s e m ­

b ly  to  d e t e r m i n e  t h e  s i t e  o f  s c h o o ls  to  b e  

b u i l t  in  A S  1 4 .1 4 .0 6 0 (d ) is  a l s o  c o n s i s t e n t  

w i th  t h e  s u c c e e d in g  s u b s e c t io n s  ( e )  a n d  ( f)  

o f  t h a t  s t a t u t e ,  w h ic h  g r a n t  t h e  a s s e m b ly  

d e c i s io n -m a k in g  p o w e r  w i th  r e s p e c t  to  t h e  

p la n s  a n d  d e s ig n s  o f  s c h o o ls  to  b e  c o n s t r u c t ­

e d  a n d  " a l l  m a jo r  r e h a b i l i t a t i o n ,  a l l  c o n ­

s t r u c t i o n  a n d  m a jo r  r e p a i r  o f  s c h o o l  b u i ld ­

in g s .”

T h is  s t a t u t o r y  c o n s is te n c y  is  n o t  f u r ­

t h e r e d  b y  a ls o  i n f e r r i n g  a s s e m b ly  p o w e r  to  

d e t e r m i n e  w h ic h  sc h o o ls  a r e  t o  d i s c o n t in u e  

o p e r a t io n s .  T h e  c lo s u re  o f  a  s c h o o l  d o e s  n o t  

in v o lv e  t h e  e x e r c i s e  o f  t h e  m u n i c i p a l i t y ’s 

e m in e n t  d o m a in  p o w e r s ,  n o r  d o e s  i t  r .iv o lv e  

m a jo r  a d d i t io n a l  a p p r o p r i a t i o n s  o f  m u n ic i ­

p a l  f u n d s .  F u r t h e r m o r e ,  in  c o n t r a s t  t o  t h e  

m u n ic ip a l  g o v e r n m e n t 's  d im in i s h e d  f is c a l  

a n d  p o l i t ic a l  i n t e r e s t s ,  t h e  sc h o o l b o a r d  h a s  

s t r o n g  e d u c a t io n a l  p o lic y  i n t e r e s t s  in  d e c id ­

in g  w h ic h  sc h o o ls  a r e  to  b e  c lo s e d .  T h is  

d e c is io n  e f f e c t iv e ly  d e t e r m i n e s  t h e  s iz e , t h e  

d e s ig n ,  a n d  t h e r e f o r e  t h e  n a t u r e  o f  t h e  

e d u c a t io n a l  p r o g r a m s  o f  t h e  s c h o o b  w h ic h  

r e m a in  o p e n .

[ 7 -9 ]  S im i la r ly ,  a s  t h e  sc h o o l b o a r d  a r ­

g u e s ,  t h e  c lo s u re  d e c is io n  in v o lv e s  q u e s t io n s  

o f  s t u d e n t  a s s i g n m e n t  a n d  a t t e n d a n c e  a r ­

e a s ,  w h ic h  a r e  c e r t a i n l y  w i th in  t h e  s c o p e  o f  

sc h o o l b o a r d  a u t h o r i t y ,  r a t h e r  t h a n  t h a t  o f  

t h e  m u n ic ip a l  a s s e m b ly .  I n  t h i s  r e g a r d ,  A S  

1 4 .1 2 .0 2 0 (b ) p r o v id e s :

E a c h  b o  o u g h  o r  c i ty  s c h o o l d i s t r i c t  

s h a l l  b e  o p e r a t e d  o n  a  d i s t r i c t - w id e  b a s is  

u n d e r  t h e  m a n a g e m e n t  a n d  c o n t r o l  o f  a  

sc h o o l b o a r d .

I t  is  c l e a r  t h a t  p u p il  a s s i g n m e n t  a n d  a t t e n d ­

a n c e  a r e a  d e t e r m i n a t i o n s  m a y  b e  m a d e  b y  a  

sc h o o l b o a r d  a s  a  p a r t  o f  i t s  " m a n a g e m e n t  

a n d  c o n t r o l "  a u t h o r i t y ,  s u b j e c t  t o  s t a t u t o r y  

a n d  c o n s t i t u t i o n a l  r e s t r i c t i o n s .23 T h is  a s -

ka  C o n s titu tio n  p ro v id es th a t  " (p jr lv a te  p ro p e r ­
ty  sha ll no t be  tak en  o r  d am ag ed  fo r p u b lic  u se  
w ith o u t ju s t  c o m p e n sa tio n ."  See  G re a te r  A n ­
chorage Area Borough v, 10 Acres, 563 P.2d 
269 (A lask a  1977).

23. See. e. g.. Older v. Board ofEduc., 27 N .Y .2d 
333, 318  N .Y .S.2d 129, 266 N .E .2d 312, 813 
(N .Y .1971) (“ It c a n n o t be  d en ied  th a t  th e  p o w e r



u n ic ip a l  a s s c m -  

f  s c h o o ls  to  b e  

a ls o  c o n s i s te n t  

io n s  ( e )  a n d  ( f)  

t  t h e  a s s e m b ly  

r e s p e c t  to  t h e  

to  b e  c o n s t r u c t -  

t a t i o n ,  a ll  c o n -  

o f  sc h o o l b u i ld -

-y is  n o t  f u r -  

c m b ly  p o w e r  to  

s to  d i s c o n t in u e  

sc h o o l d o e s  n o t  

i m u n ic ip a l i ty ’s  
‘ d o e s  i t  in v o lv e  

io n s  o f  m u n ic i-  

c o n t r a s t  to  t h e  

m in is h e d  f is c a l  

cho o l b o a rd  h a s  

'.e r e s ts  in  d e c id -  

•e c lo s e d . T h is  

l e s  t h e  s iz e , t h e  

n a t u r e  o f  t h e  

e  s c h o o ls  w h ic h

ch o o l b o a rd  a r -  

| v o lv e s  q u e s t io n s  

! a t t e n d a n c e  a r -  

h in  t h e  sc o p e  o f  

I le r  t h a n  t h a t  o f  

th is  r e g a r d ,  A S

sc h o o l d i s t r i c t  

i t r i c t - w id e  b a s is  

.n d  c o n t r o l  o f  a

le n t  a n d  a t t e n d -  

-iy b e  m a d e  b y  a  

s  " m a n a g e m e n t  

e c t  to  s t a t u t o r y  

o n s .23 T h is  a s -

• '[p jriv a te  p roper- 
ged fo r public  use  

See Greater An- 
J Acres. 563 P .2d

■fEduc., 27 N.Y.2d 
N .E .2d 812, 813 

led th a t  th e  p ow er
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s i g n m e n t  p o w e r  e x t e n d e d  to  i t s  lo g ic a l  c o n ­

c lu s io n — t h e  c lo s in g  o f  a  sc h o o l b y  n o t  a s ­

s ig n in g  a n y  s t u d e n t s  to  t h e  p a r t i c u l a r  

sc h o o l— p r o v id e s  a n  i n d e p e n d e n t  b a s is  f o r  

t h e  sc h o o l b o a r d ’s  c lo s u re  a u t h o r i t y  in  t h e  

c a s e  a t  b a r .23

[1 0 ]  G iv e n  t h e  b r o a d  m a n a g e r i a l  m a n ­

d a t e  o f  t h e  sc h o o l b o a r d ,  a n d  t h e  l im i te d  

a u t h o r i t y  o f  t h e  m u n ic ip a l  a s s e m b ly  in  e d u ­

c a t io n a l  p o lic y  m a t t e r s ,  w e  th i n k  t h a t  i t  is  

t h e  sc h o o l b o a r d  w h ic h  h a s  t h e  a u t h o r i t y  to  

d e c id e  w h e t h e r  sc h o o ls  s h o u ld  b e  c lo s e d .

I I I .  DID TH E ANCHORAGE SCHOOL 
BOARD HA VE THE  A  UTHORITY  
TO CLOSE WOODLAND PARK  
E LE M E N TA R Y SCHOOL WITH­
OUT COMPLYING W ITH 4 A A C  
05.0901

In  t h e  s u p e r i o r  c o u r t ,  T u n le y  a r g u e d  t h a t  

4  A A C  0 5 .0 9 0  r e q u i r e d  t h e  sc h o o l b o a r d  to  

o b t a i n  t h e  a p p r o v a l  o f  t h e  A la s k a  D e p a r t ­

m e n t  o f  E d u c a t io n  b e f o r e  c lo s in g  th e s e  

s c h o o ls .  T h e  s u p e r io r  c o u r t  r u le d  t h a t  

“ [ t ] h e  sc h o o l c lo s u re s  in v o lv e d  in  th i s  c a s e  

d id  n o t  r e q u i r e  t h e  p r io r  a p p r o v a l  o f  th e  

D e p a r t m e n t  o f  E d u c a t io n  p u r s u a n t  to  4  

A A C  0 5 .0 9 0  o r  o th e r w i s e ,"

T h e  A la s k a  C o n s t i t u t i o n ,25 a s  i n t e r p r e t e d  

b y  th i s  c o u r t ,  p r o v id e s  a  c l e a r  “ m a n d a t e  f o r  

p e r v a s iv e  s t a t e  a u t h o r i t y  in  t h e  f ie ld  o f  

e d u c a t i o n . " 26 T h e  s t a t e  a g e n c y  w h ic h  h a s  

b e e n  d e l e g a t e d  t h e  s t a t e 's  g e n e r a l  a u t h o r i t y  

in  t h i s  r e g a r d  is t h e  D e p a r t m e n t  o f  E d u c a ­

t io n .27 T h e  g o v e r n i n g  b o d y  o f  th i s  s t a t e  

d e p a r t m e n t  is  t h e  s t a t e  B o a rd  o f  E d u c a t io n ,  

w h ic h  is  e m p o w e r e d  to  p r o m u lg a te  a n y  r e g -

to  a s s ig n  p u p ils  to  s c 1 jIs  w ith in  th e  d is tr ic t is 
a  p o w e r  th a t  is  ‘re r .nab ly  n e c e s sa ry ’ to  th e  
m a n a g e m e n t an d  con rol o f  th e  ed u ca tio n a l a f­
fa irs  o f th e  d is tr ic t ." ) . also A S 14.14.110; AS 
14.14.120.

24. See Wells v. Board o f Educ., 289 S .W .2d 
492, 494 (K y.A pp .1956) (a u th o rity  to  tra n s fe r  
ch ild ren  to  o th e r  su b d is tr ic ts  in te rp re te d  to  a l­
low  d isc o n tin u a n c e  in school). See also 2 E. 
Y okley, M unic ipa l C o rp o ra tio n s  § 388, a t  313 
(1957) (w h e re  a u th o r iz e d  by s ta tu te ,  b o ard  m ay  
a b a n d o n  an d  c lose a  school an d  o rd e r  s tu d e n ts  
to  tr a n s fe r  to  a n o th e r  school).

25. A lask a  C onst. A rt. VII, § 1 p ro v id es, in p a rt:

u l a t io n s  w h ic h  a r e  n e c e s s a r y  t o  c a r r y  o u t  

t h e  s t a t e 's  e d u c a t io n a l  m a n d a t e .23

I t  w a s  p u r s u a n t  to  th i s  r e g u l a t o r y  p o w e r  

t h a t  t h e  D e p a r t m e n t  o f  E d u c a t io n  p r o m u l ­

g a t e d  4  A A C  0 5 .0 9 0 , w h ic h  p ro v id e s :

DISCONTINUATION OF SCHOOLS. 
O n c e  p r o v is io n  o f  a  sc h o o l in  a  c o m m u n i ty  

h a s  b e e n  i n i t i a t e d  b y  u n d e r t a k i n g  m a j o r  

r e n o v a t io n  o f  a n  e x i s t i n g  f a c i l i ty  o r  c o n ­

s t r u c t i o n  o f  a  n e w  f a c i l i ty ,  t h a t  sc h o o l 

m a y  o n ly  b e  d is c o n t in u e d  t h r o u g h  a c t io n  

o f  t h e  g o v e r n in g  b o d y  o f  t h e  d i s t r i c t .  

P l a n s  f o r  d i s c o n t in u a t io n  o f  a  sc h o o l u n ­

d e r  t h i s  s e c t io n  m u s t  b e  s u b m i t t e d  to  t h e  

d e p a r t m e n t  f o r  a p p r o v a l  a n d  m a y  n o t  b e  

e x e c u te d  u n t i l  t h e y  a r e  a p p r o v e d .  P l a n s  

w il l  b e  c o n s id e re d  a p p r o v e d  i f  t h e  d e p a r t ­

m e n t  d o e s  n o t  d i s a p p r o v e  t h e m  w i th in  9 0  

d a y s  a f t e r  s u b m is s io n .

T h e  f l a w  in  T u n le y ’s  p o s i t io n  is  a p p a r e n t  

w h e n  o n e  e x a m in e s  t h e  g e n e r a l  s c h e m e  o f  

t h e  r e g u l a t o r y  c h a p t e r  o f  w h ic h  4  A A C  

0 5 .0 9 0  i s  a  p a r t .  C h a p te r  05  o f  t h e  D e p a r t ­

m e n t  o f  E d u c a t io n ’s  r e g u l a t i o n s  is e n t i t l e d  

“ L O C A L  E D U C A T IO N ,"  a n d  w a s  p r o m u l ­

g a t e d  w i th  a n  e f f e c t iv e  d a t e  o f  S e p te m b e r  

3 , 1976 , to  im p le m e n t  t h e  s t a t e ’s  p o lic ie s , 

w h ic h  w e r e  d e v e lo p e d  a s  a  p a r t  o f  l i t i g a t i o n  

o n  s e t t l e m e n t  in  t h e  Hootch c a s e ,  o n  lo c a l 

e d u c a t io n  in  r u r a l  c o m m u n i t i e s .  See 
Hootch v. Alaska State-Operated School 
System, 5 3 6  P .2 d  7 9 3  ( A la s k a  1975). See 
also Tobeluk v. Lind, 5 8 9  P .2 d  87 3 , 8 7 5  

( A la s k a  1979). T h e  p u r p o s e  o f  c h a p t e r  05  is 

s t a t e d  a s  fo llo w s :

T h e  leg isla tu re  sha ll by  g en e ra l law  e s ta b ­
lish  an d  m a in ta in  a  sy s te m  o f p ub lic  sch o o ls  
o p en  to  all ch ild ren  o f  th e  S ta te  . . . .

26. Macauley v. Hildebrand, 491 P .2d 120, 122 
(A lask a  1971). See  A S 14.03.010 (e s ta b lish in g  
"in  th e  s ta te  a  sy s te m  o f  pub lic  sch o o ls  to  be  
ad m in is te red  an d  m a in ta in ed  a s  p ro v id ed  in 
th is  title " ).

27. S ee  A S 14.07.010; AS 14.07.020.

28. S e e  AS 14.07.075 (c re a tin g  B oard  o f  E d u ca­
tion  c o n s is tin g  o f  sev en  m em b ers); AS 14.07.- 
060 ( req u ir in g  B oard  o f  E d u ca tio n  to  p ro m u l­
g a te  reg u la tio n s  " n e c e ssa ry "  to  im p lem en t 
s ta te  ed u ca tio n a l policy). S ee  also AS 14.07.- 
020 (d u tie s  o f  D e p a rtm en t o f  E ducation ).
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4  A A C  0 5 .0 1 0 . PURPOSE, ( a )  T h e  

p u r p o s e  o f  th i s  c h a p t e r  is  t o  e n s u r e  t h a t ,  

c o n s i s t e n t  w i th  t h e  d e s i r e s  o f  p a r e n t s  a n d  

o f  lo c a l c o m m u n i t i e s ,  t h e  s c h o o l - a g e  c h i l ­

d r e n  in  t h e  S t a t e  o f  A la s k a  h a v e  t h e  

o p p o r t u n i t y  to  a t t e n d  a n  e l e m e n t a r y  o r  

s e c o n d a r y  sc h o o l in  t h e  lo c a l c o m m u n i t i e s  

in  w h ic h  t h e y  r e s id e .

(b )  N o t h i n g  in  t h i s  c h a p t e r  is  in t e n d e d  

to  r e q u i r e  t h e  c o n s t r u c t io n  o f  a  n e w  f a c i l ­

i t y  in  w h ic h  t o  c o n d u c t  a  sc h o o l e s t a b ­

lis h e d  p u r s u a n t  to  t h i s  c h a p t e r ,  i f  t h e r e  

e x i s t s  in  t h e  c o m m u n i ty  a  s u i t a b l e  f a c i l i ty  

in  w h ic h  t h e  sc h o o l m a y  b e  c o n d u c te d .

W h i le  “ c o m m u n i ty ”  is  b r o a d ly  d e f in e d  t o  

in c lu d e  " a  h o m e - r u le  c i ty ,  c i ty  o f  a n y  c la s s ,  

a n d  in c o r p o r a t e d  a n d  u n in c o r p o r a t e d  v i l ­

l a g e s ,” 4  A A C  0 5 .0 2 0 , t h e  a p p a r e n t  f o c u s  o f  

th e s e  r e g u l a t i o n s  is  o n  t h e  p r o v is io n  o f  lo c a l 

sc h o o ls  in  r u r a l  A la s k a  b a s e d  o n  t h e  f o l lo w ­

in g  p r in c ip le :

4  A A C  0 5 .0 3 0 . LOCAL EDUCATION.
( a )  E v e r y  c h i ld  o f  sc h o o l a g e  h a s  t h e  r i g h t  

to  a  p u b l ic  e d u c a t io n  in  t h e  lo c a l  c o m m u ­

n i t y  in  w h ic h  h e  r e s id e s .

(b )  N e i t h e r  t h e  d e p a r t m e n t  n o r  t h e  d i s ­

t r i c t  m a y  r e q u i r e  a  c h i ld  t o  l iv e  a w a y  

f r o m  t h e  lo c a l c o m m u n i ty  in  w h ic h  h e  

r e s id e s  t o  o b t a in  a n  e d u c a t io n .

A c c o r d in g ly ,  t h e  r e g u l a t i o n s  o f  t h e  c h a p t e r  

a r e  a d d r e s s e d  to :  e s t a b l i s h i n g  s c h o o ls  o r  

sc h o o l p r o g r a m s  in  c o m m u n i t i e s  in  w h ic h  a  

th r e s h o ld  n u m b e r  o f  c h i ld r e n  a v a i l a b l e  to  

a t t e n d  s u c h  s c h o o ls  r e s id e s ;  d e l i n e a t i n g  t h e  

p o w e r  o f  lo c a l  sc h o o l c o m m i t te e s  a n d  sc h o o l

29. In an  A pril 16. 1979, le tte r  fro m  A n ch o rag e  
S chool S u p e r in te n d e n t Jo h n  P ep e r to  S ta te  
C o m m iss io n e r o f  E d u ca tio n  M arsh a ll Lind, 
P ep er in q u ire d  w h e th e r  4 AAC 05.090 ap p lied  
" to  th e  c lo su re  o f locally  c o n s tru c te d  sch o o ls  
bu ilt by  a  c ity  o r  b o ro u g h  schoo l d is tr ic t  p rio r 
to  th e  ad o p tio n  o f  4 AAC 05.090 in 1976." 
Lind rep lied  in a  le tte r  d a te d  A pril 20, 1979: 

T he d e p a r tm e n t is  n o t p re p a re d  to  a d d re ss  
th e  re tro a c tiv e  e ffe c t, if a n y , o f  4 AAC 05.- 
090. N e v e rth e le ss , it  is m y v iew , c o n c u rre d  
In b y  th e  D e p a r tm e n t o f  L aw . th a t  4 AAC 
05.090 is in ap p licab le  to  th e  c lo su re s  o f 
W ood lan d  P a rk  E le m e n ta ry  S chool an d  th e  
G o v ern m en t Hill E le m e n ta ry  School s in c e  4 
A AC C h a p te r  5 re q u ire s  p r io r  ap p ro v a l o f  th e  
d e p a r tm e n t on ly  w h e re  c lo su re  n e c e s s ita te s  a 
i ,iild a tte n d in g  th e  schoo l su b je c t to c lo su re

d i s t r i c t  g o v e r n in g  b o a r d s  in  t h e  p r o c e s s  by 

w h ic h  lo ca l sc h o o ls  a r e  to  b e  e s ta b l is h e d :  

p r o v id in g  t im e  r e q u i r e m e n t s  a n d  e x c e p t io n s  

t h e r e t o  f o r  th i s  p ro c e s s  o f  e s t a b l i s h in g  local 

s c h o o ls ;  a n d  s e t t i n g  s t a n d a r d s  a n d  p ro c e ­

d u r e s  o n  su c h  m a t t e r s  a s  p r o g r a m  p la n n in g  

a n d  e v a lu a t io n ,  sc h o o l c u r r i c u lu m ,  a n d  p e r ­

so n n e l .

[ 1 1 ,1 2 ]  R e a d  in  t h e  c o n t e x t  o f  th is  

c h a p t e r ’s  so le  p u r p o s e  o f  e s t a b l i s h i n g  lo ca l, 

r u r a l  c o m m u n i ty  sc h o o l s e rv ic e s ,  th e  r e ­

q u i r e m e n t  o f  s t a t e  a p p r o v a l  p r io r  to  " d i s ­

c o n t in u a t io n  o f  s c h o o ls "  o f  4  A A C  0 5 .0 9 0  

w o u ld  s e e m  to  b e  im p o s e d  o n  a  m o r e  n a r ­

ro w  c la s s  o f  s c h o o ls  t h a n  T u n le y  s u g g e s t s ;  

i t  w o u ld  s e e m  to  b e  d i r e c t e d  o n ly  a t  lo c a l, 

p r e d o m in a n t ly  r u r a l  s c h o o ls  e s ta b l i s h e d  p u r ­

s u a n t  t o  t h e  r e g u l a t o r y  c h a p t e r  o f  w h ic h  i t  

is  a  p a r t .  W e  f in d  th i s  is  t h e  m o s t  s e n s ib le  

i n t e r p r e t a t i o n  a n d  a p p a r e n t l y  is  t h e  i n t e r ­

p r e t a t i o n  p la c e d  o n  4  A A C  0 5 .0 9 0  b y  th e  

s t a t e  D e p a r t m e n t  o f  E d u c a t io n ,29 w h ic h  

m a k e s  th i s  c a s e  a  m o s t  a p p r o p r i a t e  o n e  f o r  

a d h e r i n g  to  t h e  o f t - s t a t e d  r u l e  t h a t  a  r e ­

v i e w in g  c o u r t  w il l  g iv e  d e f e r e n c e  to  a n  

a g e n c y 's  i n t e r p r e t a t i o n  o f  i t s  o w n  r e g u l a ­

t io n s .20 S in c e  t h e  c lo s u re  o f  t h e  W o o d la n d  

P a r k  E le m e n ta r y  S c h o o l d id  n o t  i n t e r f e r e  

w i th  t h e  s t a t e d  p u r p o s e  o f  c h a p t e r  0 5  o f  

p r o v id in g  lo c a l e d u c a t io n ,  see 4 A A C  0 5 .0 3 0 , 

w e  h o ld  t h a t  4  A A C  0 5 .0 9 0  d o e s  n o t  r e q u i r e  

S t a t e  D e p a r t m e n t  o f  E d u c a t io n  a p p r o v a l  o f  

t h a t  c lo s u re  a c t io n  b y  t h e  A n c h o r a g e  S c h o o l 

B o a rd . T h u s ,  w e  c o n c lu d e  t h a t  t h e  s u p e r io r  

c o u r t  d id  n o t  e r r  in  s o  d e c id in g  th i s  is su e .

to  live a w a y  from  th e  local co m m u n ity  in 
w h ich  he o r  she  re s id es  in o rd e r  to  o b ta in  an  
ed u ca tio n .

JO. See. e. g„ Department o f Highways v. 
Green. 586 P.2d 595. 602 n.21 'A la s k a  1978). in 
w h ich  w e sta ted :

An a d m in is tra tiv e  a g e n c y 's  in te rp re ta tio n  
o f  its  ow n  regu la tio n  is n o rm ally  g iven effect 
u n le ss  p la in ly  e rro n e o u s  o r  in co n s is ten t w ith  
th e  regu la tion . IA  C. S ands, S u th e rla n d  
S ta tu to ry  C o n s tru c tio n  § 31.06, a t 362 (4 th  
cd. 1972). See L'dall v. Tallman. 380  U .S. 1.
4, 85 S .C t. 792. 795, 13 L .Ed.2d 616. 619 
(1965); Burgiin v. Morton. 527 F.2d 486, 490 
(9 th  Cir. 1975), cert, denied. 425 U .S. 973. 96
5 .C t. 2171. 48 L.Ed.2d 796 (1976).
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TUNLEY v. MUNICIPALITY OF ANCHORAGE SCII. DIST. Alaska 7 9
Cite as, Alaska, 631 P.2d 67

IV . W AS TH E A SSE M B L Y  OF TH E  
M U N IC IPALITY OF ANCHOR­
AGE REQUIRED B Y  SECTION  
17.05 OF TH E ANCHORAGE MU­
N ICIPAL CHARTER TO ADOPT  
A  PROCEDURE FOR PUBLIC NO­
TICE OF TH E SCHOOL BOARD  
M EETING  ?

T h e  n e x t  is s u e  is  w h e t h e r  t h e  s u p e r io r  

c o u r t  e r r e d  in  n o t  h o ld in g  t h a t  S e c t io n  17 .05  

o f  t h e  A n c h o r a g e  M u n ic ip a l  C h a r t e r  r e ­

q u i r e d  t h e  a s s e m b ly  to  a d o p t  p r o c e d u r e s  f o r  

r e a s o n a b le  p u b l ic  n o t ic e  o f  sc h o o l b o a r d  

m e e t in g s ,  a n d  t h a t  t h e  a d o p t io n  o f  sc h o o l 

c lo s u r e  r e c o m m e n d a t io n s  w a s  in v a l id  in  t h e  

a b s e n c e  o f  s u c h  r e g u la t i o n s .31 T h e  f u l l  t e x t  

o f  s e c t io n  1 7 .0 5  is:

( a )  A ll m e e t in g s  o f  t h e  A s s e m b ly ,  t h e  

S c h o o l B o a r d  a n d  o t h e r  b o a r d s  a n d  c o m ­

m is s io n s  s h a l l  b e  p u b l ic . T h e  A s s e m b ly  

b y  o r d in a n c e  s h a l l  a d o p t  p r o c e d u r e s  f o r  

m a x im u m  r e a s o n a b le  p u b l ic  n o t ic e  o f  a l l  

m e e t in g s .  A t  e a c h  s u c h  m e e t i n g  th e  p u b ­

lic  s h a l l  h a v e  r e a s o n a b le  o p p o r t u n i t y  to  

b e  h e a r d .  A n  e x e c u t iv e  s e s s io n  m a y  b e  

h e ld  to  d is c u s s  p e n d in g  l i t i g a t i o n  o r  a n y  

m a t t e r  t h e  im m e d ia t e  p u b l ic  k n o w le d g e  

o f  w h ic h  w o u ld  t e n d  t o  a f f e c t  a d v e r s e ly  

t h e  f i n a n c e s  o f  t h e  m u n ic ip a l i ty  o r  to  

d e f a m e  o r  p r e ju d ic e  t h e  c h a r a c t e r  o r  r e p ­

u t a t i o n  o f  a n y  p e r s o n .  T h e  g e n e r a l  m a t ­

t e r  f o r  c o n s id e r a t io n  in  e x e c u t iv e  s e s s io n  

s h a l l  b e  e x p r e s s e d  in  t h e  m o t io n  c a l l i n g  

f o r  t h e  s e s s io n .  N o  o f f ic ia l  a c t io n  m a y  b e  

t a k e n  in  e x e c u t iv e  s e s s io n .

(b )  E x c e p t  in  e m e r g e n c y ,  t h e  A s s e m ­

b ly , S c h o o l B o a rd ,  a n d  a l l  m u n ic ip a l  

b o a r d s  a n d  c o m m is s io n s  m a y  t a k e  n o  o f f i ­

c ia l  a c t i o n  b e tw e e n  t h e  h o u r s  o f  tw e lv e  

m id n ig h t  a n d  7 :0 0  o ’c lo c k  a . m ., a c tu a l  

t im e .  A c t io n  t a k e n  in  v io la t io n  o f  t h i s  

p a r a g r a p h  is v o id .32

B o th  T u n le y  a n d  t h e  sc h o o l b o a r d  r e ly  o n  

o n ly  t h e  f i r s t  tw o  s e n t e n c e s  o f  p a r t  (a ) . 

T u n le y  a r g u e s  t h a t  t h e  r e q u i r e m e n t  t h a t

31. A lth o u g h  th is  is su e  w as  o rig in a lly  ra ised  by 
N iebert, w e  no te  th a t  T un ley  d id o b je c t to  th e  
c o n c lu s io n s  o f  law  o f th e  su p e rio r  c o u r t ju d g e  
on th is  po in t, S ince th e  ca se s  w ere  c o n so lid a t­
ed, sin ce  b o th  th e  ju d g e  below  a n d  ap p e llee  on 
ap p ea l had  a  ch an ce  to  a d d re ss  th e  issu e  d u e  to  
N ieb e rt 's  ra is in g  it, a n d  since w e  re g a rd  § 17.05

t h e  a s s e m b ly  a d o p t  p r o c e d u r e s  f o r  p u b l ic  

n o t ic e  f o r  " a l l  m e e t in g s ”  in  t h e  s e c o n d  s e n ­

t e n c e  a p p l ie s  to  t h e  "  ' s e m b ly ,  t h e  S c h o o l 

B o a rd , a n d  o t h e r  b o a id s  a n d  c o m m is s io n s ” 

m e n t io n e d  in  t h e  f i r s t  s e n t e n c e  o f  t h e  s t a t ­

u te .  T h e  sc h o o l b o a r d  a r g u e s  t h a t ,  o n  t h e  

c o n t r a r y ,  t h e  r e q u i r e m e n t  o f  a d o p t io n  o f  a n  

o r d in a n c e  f o r  p u b i ic  n o t ic e  a p p l ie s  o n ly  to  

t h e  a s s e m b ly ’s m e e t in g s ,  a n d  n o t  to  th o s e  o f  

t h e  sc h o o l b o a r d  a n d  o t h e r  c o m m is s io n s .

T h e  f i r s t  s e n te n c e  o f  S e c t io n  17 .05  c le a r ly  

e s ta b l i s h e s  t h a t  a l l  m e e t in g s  o f  t h e  a s s e m ­

b ly , sc h o o l b o a rd ,  a n d  o t h e r  c o m m is s io n s  

sh a l l  b e  p u b l ic .  H o w e v e r ,  t h e  " a l l  m e e t ­

in g s ”  c la u s e  in  t h e  s e c o n d  s e n t e n c e  is  a m ­

b ig u o u s ;  i t  c o u ld  r e a s o n a b ly  r e q u i r e  t h e  

a s s e m b ly  to  a d o p t  a n  o r d in a n c e  f o r  p u b l ic  

n o t ic e  o f  e v e r y  b o a r d 's  o r  c o m m is s io n ’s 

m e e t i n g  o r  o n ly  th o s e  o f  t h e  a s s e m b ly .

[ 1 3 ,1 4 ]  S e c t io n  17 .05  o f  t h e  A n c h o r a g e  

M u n ic ip a l  C h a r t e r  a p p l ie s  to  a l l  p u b l ic  

m e e t in g s ,  n o t  j u s t  th o s e  o f  t h e  a s s e m b ly .  

T h e  " a l l  m e e t in g s "  in  t h e  f i r s t  s e n t e n c e  

c le a r ly  a p p l ie s  to  m e e t in g s  o f  t h e  sc h o o l 

b o a rd .  T h e  n o r m a l  c o n s t r u c t io n  o f  t h e  “ a ll  

m e e t i n g s ”  in  t h e  s e c o n d  s e n t e n c e ,  c o n ­

s id e r e d  in  t h e  c o n t e x t  o f  t h e  e n t i r e  s e c t io n  

o n  p u b l ic  m e e t in g s ,  w o u ld  in c lu d e  t h e  sc h o o l 

b o a r d  a n d  o t h e r  c o m m is s io n s  in  i t s  p r o c e ­

d u r a l  r e q u i r e m e n t  o f  p r o p e r  n o t ic e .  I f  o n ly  

t h e  a s s e m b ly  w a s  to  b e  g o v e r n e d  b y  t h e  

s e n te n c e ,  th i s  c o u ld  h a v e  b e e n  m a d e  c l e a r  

b y  u s e  o f  t h e  w o rd  " i t s "  r a t h e r  t h a n  “ a l l . "  

T h e  m o re  c o m p r e h e n s iv e  i n t e r p r e t a t i o n  is 

s t r e n g t h e n e d  b y  t h e  t h i r d  s e n t e n c e ,  w h ic h  

r e a d s ,  " [ a ] t  e a c h  s u c h  m e e t i n g  t h e  p u b l ic  

s h a l l  h a v e  r e a s o n a b le  o p p o r t u n i t y  to  b e  

h e a r d . "  I f  t h e  sc h o o l b o a r d ’s  i n t e r p r e t a t i o n  

o f  t h e  s t a t u t e  is a c c e p te d ,  t h e n  " e a c h  su c h  

m e e t in g "  w o u ld  lo g ic a l ly  a p p ly  o n ly  to  a s ­

s e m b ly  m e e t in g s .  W e  t h in k  t h a t  t h e  o p p o r ­

t u n i t y  f o r  p u b lic  h e a r i n g  w a s  i n t e n d e d  to  

a p p ly  to  e v e r y  p u b l ic  b o d y , in c lu d in g  t h e  

sc h o o l b o a r d ,  a n d  th i s  r e q u i r e s  t h a t  “ a l l  

m e e t in g s "  in  t h e  s e c o n d  s e n t e n c e  b e  in c lu -

as  a p re fe rab le  g ro u n d  of d ec is io n  to  th e  d u e
p ro c e ss  a rg u m en t ra ised  by T un ley , w e ch o o se
to  a d d re ss  th e  po in t here.

32. T h is iden tica l p rov ision  is in § 1.25.010 of
th e  A n ch o rag e  M unic ipal Code.
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s iv e  r a t h e r  t h a n  e x c lu s iv e .  T h u s ,  w e  c o n ­

c lu d e  t h a t  T u n le y 's  i n t e r p r e t a t i o n  o f  S e c ­

t io n  17 .05  o f  t h e  C h a r t e r  is  t h e  m o r e  r e a s o n ­

a b le  o n e .

[1 5 ] T h e  sc h o o l b o a rd  a r g u e s ,  in  t h e  a l ­

t e r n a t i v e ,  t h a t  t h e  a s s e m b ly  f u l f i l l e d  i t s  

r e s p o n s ib i l i ty  to  e n a c t  a n  o r d in a n c e  f o r  n o ­

t ic e  o f  sc h o o l b o a rd  m e e t in g s  b y  e n a c t i n g  

M u n ic ip a l  C o d e  §  2 9 .1 0 .0 4 0 , w h ic a  p r o v id e s  

in  p a r t :

T h e  S c h o o l B o a rd  h a s  t h e  p o w e r s  p r o ­

v id e d  b y  la w , i n c lu d in g  b u t  n o t  l im i te d  to ,  

t h e  p o w e r  t« :

A . F o r m u l a t e  p o lic y  f o r  t h e  o p e r a ­

t io n  o f  t h e  sc h o o ls .

H o w e v e r ,  th i s  o r d in a n c e  d o e s  n o t  s p e c i fy  

a n y  p r o c e d u r e  f o r  p u b lic  n o t ic e  a n d  t h u s  

d o e s  n o t  f u l f i l l  t h e  r e q u i r e m e n t  f o r  

a d o p t io n  o f  p u b lic  n o t ic e  p r o c e d u r e s  m a n ­

d a t e d  b y  S e c t io n  17 .05 o f  t h e  C h a r t e r .

[1 6 ] S in c e  w e  h a v e  f o u n d  t h a t  t h e  a s ­

s e m b ly  h a d  th e  d u t y  to  e n a c t  a n  o r d in a n c e  

f o r  p u b lic  n o t ic e  o f  sc h o o l b o a r d  m e e t in g s ,  

a n d  f a i l e d  t o  d o  so , t h e  is s u e  is  w h e t h e r  t h e  

a s s e m b ly ’s  f a i l u r e  is  c r i t ic a l  to  t h e  a d o p t io n  

b y  t h e  A n c h o r a g e  S c h o o l B o a rd  o f  t h e  c lo ­

s u r e  p la n .  T h e  A n c h o r a g e  S c h o o l B o a rd  d id  

in  f a c t  e s t a b l i s h  d e t a i l e d  m e e t i n g  t im e s  f o r  

b o a r d  m e e t in g s ,  a n d  th e  sc h o o l c lo s u re  d e ­

b a t e  a n d  d e c is io n  w a s  a c c o m p a n ie d  b y  e x ­

t e n s iv e  p u b l ic i ty  a n d  m e d ia  c o v e r a g e .  I f  in  

f a c t  a m p le  n o t ic e  w a s  g iv e n  b y  t h e  sc h o o l 

b o a r d ,  t h e  f a i l u r e  o f  th e  a s s e m b ly  to  p a s s  

t h e  r e q u i r e d  o r d in a n c e  w o u ld  n o t  b e  f a t a l  

to  t h e  v a l id i ty  o f  t h e  sc h o o l c lo s u re .15 In  

t h a t  e v e n t  t h e  u n d e r ly in g  p u r p o s e s  o f  

§  17 .05  o f  t h e  c h a r t e r — e n s u r i n g  “ m a x im u m  

r e a s o n a b le  p u b l ic  n o t ic e "  o f  a i l  m e e t in g s  

a n d  a f f o r d i n g  th e  p u b l ic  a  " r e a s o n a b le  o p ­

p o r t u n i t y  t o  b e  h e a r d " — w ill h a v e  b e e n  s a t -

33. T h e  school board  a rg u e s  th a t, u n d e r  a p p e l­
la n t 's  in te rp re ta tio n  o f  § 17.05, th e  a ssem b ly  
cou ld , by re fra in in g  from  ad o p tin g  an  a p p ro p ri­
a te  o rd in an ce , to ta lly  f ru s tra te  th e  school 
b o a rd 's  ab ility  to  tak e  ac tio n  on  a n y  su b je c t, in 
v io la tion  o f  s ta te  law . See Macauley v. Hildeb­
rand, 491 P .2d 120 (A laska  1971). H ow ever, 
im plicit in o u r  d isc is s io n  o f  th e  rea so n a b le n e ss  
o f th e  five-day no tice  ac tu a lly  g iven  by th e  
school b o ard  is the  prem ise  th a t, w ere  th e  a c tu ­
al n o tice  g iven  suffic iently  d e ta iled  a n d  tim ely

is f ie d .  W e  tu r n  n e x t  to  t h e  q u e s t io n  o f  

w h e t h e r  s u c h  n o t ic e  w a s  g iv e n .

V . W AS  -4 PPROPRIA TE  PUBLIC NO­
TICE OF SCHOOL BOARD'S  
MEETING CONCERNING TH E  
SCHOOL CLOSURES G IV E N ?

T h e  r e l e v a n t  f a c t s  p e r t a i n i n g  to  t h i s  

q u e s t io n  a r e  a s  fo l lo w s . T h e  i s s u e  o f  sc h o o l 

c lo s u re  f i r s t  a r o s e  in  D e c e m b e r  1 9 7 8 , w h e n  

t h e  a d m i n i s t r a t i o n  s u b m i t t e d  t o  t h e  A n ­

c h o r a g e  S c h o o l B o a rd  a  d r a f t  C a p i t a l  I m ­

p r o v e m e n t  P l a n  f o r  1979 t h r o u g h  1985. 

S c h o o l c lo s u r e  w a s  m e n t io n e d  a s  o n e  o p t io n ,  

b e c a u s e  o f  e x c e s s  c la s s r o o m  c a p a c i t y  a n d  

b u d g e t a r y  p r e s s u r e s .  T h e  C a p i t a l  I m p r o v e ­

m e n t  P l a n  w a s  c o n s id e r e d  b y  t h e  sc h o o l 

b o a rd  o n  J a n u a r y  17, 197 9 , a t  a  w o r k  s e s ­

s io n . O n  F e b r u a r y  15 , 1979, in  a  p u b l ic  

m e e t in g ,  t h e  sc h o o l b o a r d  v o te d  t o  c lo s e  tw o  

e l e m e n t a r y  s c h o o ls  f o r  t h e  1 9 7 9 -8 0  sc h o o l 

y e a r .  O n  F e b r u a r y  15 , t h e r e  e x i s t e d  a  l i s t  

o f  sc h o o ls  w h ic h  m i g h t  b e  c lo s e d , b u t  n o  

d e f i n i t e  r e c o m m e n d a t io n s  h a d  b e e n  m a d e .  

T h is  l i s t  in c lu d e d  W o o d la n d  P a r k  E l e m e n t a ­

ry  S c h o o l a n d  G o v e r n m e n t  H il l . I n  i t s  r e g ­

u l a r  F e b r u a r y  19 m e e t in g ,  t h e  sc h o o l b o a r d  

d i r e c te d  t h e  a d m i n i s t r a t i o n  t o  p r e p a r e  r e c ­

o m m e n d a t io n s  o n  s p e c i f i c  s c h o o ls  a m e n a b le  

to  c lo s u re  b y  M a rc h  12, 1979. T h is  d e c is io n  

w a s  w id e ly  r e p o r t e d  in  t h e  lo c a l m e d ia .  

T h e  s c h o o ls  r e c o m m e n d e d  to  b e  c lo s e d , 

W o o d la n d  P a r k  a n d  G o v e r n m e n t  H il l ,  w e r e  

p u b lic ly  d is c lo s e d  o n  M a rc h  7 , 1979, f i v e  

d a y s  b e f o r e  t h e  s c h o o l b o a r d ’s  M a rc h  12 

m e e t in g ,  a n d  w e r e  p u b l i s h e d  in  lo c a l  p a p e r s .  

T h e  a g e n d a  f o r  t h e  M a rc h  12 m e e t in g ,  

w h ic h  in d ic a te d  t h a t  c o n s id e r a t i o n  o f  t h e  

c lo s u re  r e c o m m e n d a t io n s  w o u ld  o c c u r  a t  

t h a t  t im e ,  w a s  a ls o  p u b l ic iz e d .  A t  t h e  p u b ­

lic  m e e t in g  o f  M a rc h  12, t h e  A n c h o r a g e

in re la tio n  to  th e  m ee tin g , th e  p u rp o se s  of 
§ 17.05 w ould  be  se rv ed  w h e th e r  o r  n o t th e  
assem b ly  ac tu a lly  p a s se d  th e  o rd in a n c e . A s 
such, an y  p a r ty  w ou ld  b e  u n ab le  to  sh o w  th e  
req u isite  p re ju d ice  s te m m in g  from  th e  a s se m ­
b ly 's  fa ilu re  to  p a s s  an  o rd in a n c e , an d  th u s  th e  
b o a rd 's  ac tio n s  w ould  n o t be in v a lid  on  th a t  
g round . W e th u s  re jec t th e  su g g e s tio n  th a t  th e  
a ssem b ly  cou ld  e ffec tiv e ly  p a ra ly z e  th e  b o a rd  
by re fu s in g  to  p a s s  th e  re q u ire d  s ta tu te .
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r t a i n i n g  to  th i s  

h e  i s s u e  o f  sc h o o l 

m b e r  1978, w h e n  
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t h e  sc h o o l b o a r d  

i to  p r e p a r e  r e c -  

ic h o o ls  a m e n a b le  
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■he lo c a l  m e d ia .
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ch  7 , 1979, f iv e  

> ard’s  M a rc h  12 

d in  lo c a l p a p e r s ,  

ch  12 m e e t in g ,  

i d e r a t io n  o f  t h e  
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red s ta tu te .
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S c h o o l B o a rd  a d o p t e d  t h e  a d m i n i s t r a t i o n ’s  

r e c o m m e n d a t io n  o f  c lo s in g  W o o d la n d  P a r k  

a n d  G o v e r n m e n t  H il l .34 T h u s ,  t h e r e  w a s  a  

f iv e -d a y  p e r io d  b e tw e e n  t h e  a n n o u n c e m e n t  

o f  t h e  p r o b a b le  c lo s u r e  o f  t h e  W o o d la n d  

P a r k  a n d  G o v e r n m e n t  H il l  s c h o o ls  a n d  t h e  

f in a l  a d o p t io n  o f  t h e  c lo s u re  p la n .

D e te r m in a t io n  o f  th i s  l a s t  r e m a in in g  i s ­

s u e  d e p e n d s  o n  w h e t h e r  t h e  f iv e  d a y  n o t ic e  

p ro v id e d  b y  t h e  sc h o o l b o a r d  f u l f i l l s  t h e  

e x p r e s s e d  p u r p o s e s  o f  §  17 .05  o f  t h e  c h a r t e r  

in  t h e  c o n t e x t  o f  t h i s  c a s e .

[1 7 ] I n  l i g h t  o f  t h e  i m p a c t  a n y  c lo s u r e  

d e c is io n  w o u ld  h a v e  o n  b o th  t h e  c h i ld ’s a n d  

p a r e n t ’s i n t e r e s t s  in  t h e  m a in t e n a n c e  o f  

n e ig h b o rh o o d  s c h o o ls ,  a n y  c lo s u re  d e c is io n  

s h o u ld  h a v e  b e e n  p r e c e d e d  b y  a  p u b l ic  

sc h o o l b o a rd  m e e t i n g  a t  w h ic h  th o s e  p o t e n ­

t i a l ly  a f f e c t e d  w e r e  g iv e n  s u f f i c i e n t  n o t ic e  

i.: o r d e r  to  e n a b l e  a d e q u a t e  p r e p a r a t io n  a n d  

p r e s e n ta t i o n  o f  t h e i r  v ie w s . W h ile  t h e  

sc h o o l , 'o a r d ,  a t  i t s  F e b r u a r y  15 m e e t in g  

h a d  g iv e  1 n o t ic e  t h a t  i t  w o u ld  c o n s id e r  a t  

i t s  n e x t  m e e t i n g  o n  M a rc h  12 t h e  p o s s ib le  

c lo s u re  o f  s c h o o ls  a n d  t h a t  s p e c i f ic  r e c o m ­

m e n d a t io n s  w e r e  t o  b e  m a d e  b y  t h e  a d m in ­

i s t r a t i o n  a t  t h a t  t im e ,  t h e r e  w a s  o n ly  f iv e  

d a y s  n o tic e  to  i n t e r e s t e d  r e s i d e n t s  a n d  p a r ­

e n t s  o f  e x a c t ly  w h ic h  sc h o o ls  w e r e  s t r o n g ly

34.

1.

In su m m ary , th e  tim in g  o f  th e  p ro c e ss  w as:

December. 1978

2. January  17. 1979

(29 days)

3. February 15, 1979

Subm ission to board of 
d raft Capital Im provem ent 
Plan

Special board w ork session 
to  consider plan

4.

6 .

(4 days)

February 19. 1979

(16 days)

March 7. 1579

(5 days)

March 12. 1979

Board voted to  close tw o 
elem entary schools for 7 9 - 
80 year

Board directed adm inistra­
tion to  prepare recom m en­
dations on closure

Closure recom m endations 
m ade public

Closure recom m endations 
for W oodland Park and 
G overnm ent Hill adopted 
bv the  school board

r e c o m m e n d e d  fo r  c lo s u re  b y  t h e  a d m i n i s t r a ­

t io n .

[1 8 ]  F iv e  d a y s  is n o t  s u f f i c i e n t  t im e  f o r  

a p p r o p r i a t e  p r e p a r a t io n  o f  o p p o s i t io n  c o n ­

c e r n i n g  a n  is s u e  o f  t h i s  c o m p le x i ty  a n d  

i m p o r ta n c e .  F u r t h e r ,  s u c h  s h o r t  n o t ic e  

le s s  ..as t h e  lik e lih o o d  o f  a  f a i r  h e a r i n g  b e ­

f o r e  t h e  sc h o o l b o a rd  a n d  o f  t h e  sc h o o l 

b o a r d  r e a c h in g  a  r e a s o n e d  a d m i n i s t r a t i v e  

d e c is io n .  F o r  th e s e  r e a s o n s  w e  c o n c lu d e  

t h a t  t h e  f iv e -d a y  n o t ic e  g iv e n  d id  n o t  s a t i s ­

f y  t h e  p u r p o s e s  o f  § 1 7 .05  o f  t h e  c h a r t e r . 35

S in c e  o u r  h o ld in g  is t h a t  t h e  f iv e - d a y  

n o t ic e  w a s  i n s u f f i c ie n t ,  t h i s  c a s e  is  r e m a n d ­

e d  to  t h e  s u p e r io r  c o u r t  w i th  d i r e c t i o n s  to  

r e m a n d  to  t h e  sc h o o l b o a r d  t o  c o n d u c t  t h e  

p u b l ic  h e a r i n g  a f t e r  a d e q u a t e  n o t ic e .36

A s  to  T u n le y ,  w e  A f f i r m  in  p a r t ,  R e v e r s e  

in  p a r t ,  a n d  R e m a n d  f o r  f u r t h e r  p r o c e e d ­

in g s  in  c o n f o r m i ty  w i th  t h e  f o r e g o in g .

A s  t o  N ie b e r t ,  t h e  s u p e r i o r  c o u r t ’s  g r a n t  

o f  s u m m a r y  j u d g m e n t  is  R e v e r s e d  a n d  V a ­

c a t e d  a n d  .h e  m a t t e r  R e m a n d e d  to  t h e  s u ­

p e r io r  c o u r t  f o r  f u r t h e r  p r o c e e d in g s  a n d  

r e a s s i g n m e n t  to  a  d i f f e r e n t  s u p e r i o r  c o u r t  

j u d g e .

B O O C H E V E R , J . ,  n o t  p a r t i c i p a t i n g .

35. Im plic it in th is is o u r co n c lu s io n  th a t  th e  
n o tice  req u ired  by S ection  17.05 in c lu d es r e a ­
so n a b le  no tice  of th e  su b je c t  o f  e ach  m eeting . 
W ith o u t su ch  a  re q u ire m e n t th e  pub lic  c a n  
h a rd ly  be sa id  t hav e  been  a ffo rd e d  " a  r e a so n ­
ab le  o p p o rtu n ity  to  be h e a rd "  a s  req u ired  by  
th e  c h a r te r . As A n tieau  s ta te s :

It is  th e  general ru le  th a t  a  re q u ire d  n o tice  
of m ee tin g  shou ld  u n a m b ig u o u sly  se t  fo rth  
re a so n a b le  in fo rm ation  co n c e rn in g  th e  s u b ­
je c t  m a tte r  of th e  m e e tin g  to  th e  en d  th a t  
a d e q u a te  w arn ing  be g iv en  to  all p e rso n s  
w h o se  rig h ts  and  in te re s ts  m a y  be  affec ted  
b y  ac tio n  o f the  local g o v e rn in g  body.

I C. A ntieau , M unic ipal C o rp o ra tio n  L aw  
§ 4.02 a t  4 -7  (1980).

36. W e hav e  exam ined  T u n le y 's  c la im  of d is ­
c rim in a tio n  agains t h is ch ild  b e c a u s e  o f  ra c e  
a n d  h av e  concluded  th a t  th is  c la im  is w ith o u t 
m erit. S im ilarly , w e a re  o f  th e  v iew  th a t  T un- 
ley ’s a s se r tio n  th a t th e re  e x is te d  g e n u in e  is su e s  
o f m a te ria l fact w hich  p re v e n te d  e n try  o f  su m ­
m a ry  ju d g m en t is a lso  lack in g  in m e n t.



F o r d
2 / 3 / 8 7

5-0116A

IN T H E  H O U S E  B Y  G R U E N B E R G

H O U S E  B I L L  NO.

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A  B I L L

F o r  an A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to the j u r i s d i c t i o n  o f  t h e  s u p e r i o r

a n d  d i s t r i c t  c o u r t s ,  j u d i c i a l  d i s q u a l i f i c a t i o n  and j 

i m p e a c h m e n t ,  t h e  p r o c e d u r e  for j u d i c i a l  r e t i r e m e n t
j

due to i n c a p a c i t y  or d i s a b i l i t y ,  a n d  p r o c e e d i n g s  

b e f o r e  m a g i s t r a t e s . "
i

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. AS 0 9 . 3 0 . 2 0 0  is a m e n d e d  to read:

Sec. 0 9 . 3 0 . 2 0 0 .  F I L I N G  A N D  S T A T U S  O F  F O R E I G N  J U D G M E N T S .  A  copy 

of  a f o r e i g n  j u d g m e n t  a u t h e n t i c a t e d  in a c c o r d a n c e  w i t h  t h e  A c t  of 

C o n g r e s s  or the laws of th i s  s t a t e  m a y  b e  f i l e d  in the o f f i c e  o f  the 

c l e r k  of  the [SUPERIOR] c o u r t  w i t h  j u r i s d i c t i o n  in [OF] th i s  state. 

T h e  c l e r k  s h a l l  t r e a t  the f o r e i g n  j u d g m e n t  in the same m a n n e r  as a 

d o m e s t i c  j u d g m e n t  [OF T H E  S U P E R I O R  C O U R T ] . A  j u d g m e n t  so f i l e d  has 

the s a m e  e f f e c t  and is s u b j e c t  to t h e  s a m e  p r o c e d u r e s ,  d e f e n s e s ,  and 

p r o c e e d i n g s  for r e o p e n i n g ,  v a c a t i n g ,  or s t a y i n g  as a d o m e s t i c  j u d g m e n t  

[OF T H E  S U P E R I O R  COURT] a n d  m a y  b e  e n f o r c e d  or s a t i s f i e d  in like

m a n n e r .

* Sec. 2. A S  0 9 . 3 0 . 2 2 0  is a m e n d e d  to read:

Sec. 0 9 . 3 0 . 2 2 0 .  STAY. (a) If t h e  j u d g m e n t  d e b t o r  s h o w s  the 

[ S U PERIOR] c o u r t  that an a p p e a l  f r o m  the f o r e i g n  j u d g m e n t  is p e n d i n g

o r  w i l l  b e  taken, or th a t  a s t a y  o f  e x e c u t i o n  has b e e n  g r a n t e d ,  the

c o u r t  s h a l l  s t a y  e n f o r c e m e n t  of  the f o r e i g n  j u d g m e n t  u n t i l  the ap p e a l  

is c o n c l u d e d ,  the time for a p p e a l  e x p i r e s ,  or the stay of  e x e c u t i o n  

e x p i r e s  or  is v a c a t e d ,  u p o n  p r o o f  th a t  the j u d g m e n t  d e b t o r  has
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f u r n i s h e d  the s e c u r i t y  for the s a t i s f a c t i o n  o f  the j u d g m e n t  r e q u i r e d  

b y  the s t a t e  in w h i c h  it w a s  r e n d e r e d .

(b) If the j u d g m e n t  d e b t o r  s h o w s  t h e  TSUPERIOR] c o u r t  any g r o u n d  

u p o n  w h i c h  e n f o r c e m e n t  of a j u d g m e n t  of  the [SUPERIOR] c ourt o f  this 

s t a t e  w o u l d  b e  staved, the c o u r t  s h a l l  s t a y  e n f o r c e m e n t  of the f o r e i g n  

j u d g m e n t  for an a p p r o p r i a t e  p e r i o d ,  u p o n  r e a u i r i n g  the same s e c u r i t v  

for s a t i s f a c t i o n  of  the j u d g m e n t  t h a t  [k'HICHl is r e o u i r e d  in this 

s t a t e .

* Sec. 3. A S  0 9 . 3 0 . 2 3 0  is a m e n d e d  to r e ad:

Sec. 0 9 . 3 0 . 2 3 0 .  FEES. A  p e r s o n  f i l i n g  a f o r e i g n  j u d g m e n t  shall 

p a y  to the c l e r k  o f  c o u r t  the fee p r e s c r i b e d  for the f i l i n g  o f  an 

a c t i o n .  Fe e s  for d o c k e t i n g ,  t r a n s c r i p t i o n ^  or o t h e r  e n f o r c e m e n t

p r o c e e d i n g s  s h a l l  b e  as p r o v i d e d  for d o m e s t i c  j u d g m e n t s  [OF T H E  S U P E­

R I O R  C O U R T  O F  T H I S  S T A T E ] .

* Sec. A. A S  0 9 . A 3 . 1 7 0  is a m e n d e d  to read:

Sec. 0 9 . A 3 . 1 7 0 .  COURT, J U R I S D I C T I O N .  In AS 0 9 . A 3 . 0 1 0  - 0 9 . A 3 . -

180, the t e r m  " c o u r t "  m e a n s  the r S U P E R J O R ]  c o u r t  w i t h  j u r i s d i c t i o n  in 

[OF] this state. T h e  m a k i n g  of a n  a g r e e m e n t  d e s c r i b e d  in AS 0 9 . A 3 . 0 1 0  

p r o v i d i n g  for a r b i t r a t i o n  in th i s  s t a t e  c o n f e r s  j u r i s d i c t i o n  o n  the 

[SUPERIOR] c o u r t  to e n f o r c e  the a g r e e m e n t  u n d e r  AS 0 9 . A 3 . 0 1 0  - 0 9 . A 3 . -

180 a n d  to e n t e r  j u d g m e n t  on an a w a r d  u n d e r  the a e r e e m e n t .

* Sec. 5. A S  2 2.07 is amended, b y  a d d i n g  a n e w  s e c t i o n  to read:

Sec. 2 2 . 0 7 . 0 7 3 .  I M P E A C H M E N T .  A j u d g e  of the c o u r t  of a n n e a l s  is 

s u b j e c t  to i m p e a c h m e n t  b y  the l e g i s l a t u r e  f o r  m a l f e a s a n c e  or m i s ­

f e a s a n c e  in the p e r f o r m a n c e  of o f f i c i a l  d u t ies. I m p e a c h m e n t  must 

o r i g i n a t e  in the s e n a t e  and m u s t  b e  a p p r o v e d  b y  t w o - t h i r d s  v o t e  of  its 

m e m b e r s .  T h e  m o t i o n  for i m p e a c h m e n t  m u s t  list f u l l y  the b asis for the 

p r o c e e d i n g .  T r i a l  on i m p e a c h m e n t  s h a l l  b e  c o n d u c t e d  b v  the h o u s e  of 

r e p r e s e n t a t i v e s . A s u p r e m e  c o u r t  j u s t i c e  d e s i g n a t e d  bv the court

_ 9 _
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all p r e s i d e  at the trial. C o n c u r r e n c e  of t w o - t h i r d s  of the m e m b e r s  

of the h o u s e  is r e q u i r e d  for a j u d g m e n t  o f  i m p e a c h m e n t .  T h e  j u d g m e n t  

m a y  n o t  e x t e n d  b e y o n d  r e m o v a l  f r o m  o f f i c e ,  b u t  does n o t  p r e v e n t  p r o­

c e e d i n g s  in a c o u r t  on the same or r e l a t e d  c h a r g e s .

* Sec. 6. A S  2 2 . 1 5 . 0 3 0 ( a )  is a m e n d e d  to read:

(a) T h e  d i s t r i c t  c o u r t  h a s  j u r i s d i c t i o n  of  c ivil c a s e s , i n c l u d­

ing f o r e i g n  j u d g m e n t s  f i l e d  u n d e r  AS  0 9 . 3 0 . 2 0 0  a n d  a r b i t r a t i o n  p r o ­

c e e d i n g s  u n d e r  A S  0 9 . A 3 . 1 7 0 ,  as fo l l o w s :

(1) f o r  the r e c o v e r y  of m o n e y  or d a m a g e s  w h e n  Che a m o u n t

c l a i m e d  e x c l u s i v e  of costs, i n t e r e s t ^  and a c t o r n e v  fees do e s  n o t

e x c e e d  $ 3 5 , 0 0 0  [$25,000];

(2) for the r e c o v e r v  o f  s p e c i f i c  p e r s o n a l  p r o p e r t y ,  w h e n

the v a l u e  o f  the p r o p e r t y  c l a i m e d  and the d a m a g e s  for the d e t e n t i o n  do 

n o t  e x c e e d  $ 3 5 , 0 0 0  [$25,000];

(3) for the r e c o v e r v  of a o e n a l t v  or f o r f e i t u r e ,  w h e t h e r

g i v e n  b y  s t a t u t e  or a r i s i n g  out o f  c o n t r a c t ,  not e x c e e d i n g  $ 3 5 , 0 0 0  

[$25,000] ;

(4) to give j u d g m e n t  w i t h o u t  a c t i o n  u p o n  the c o n f e s s i o n  of 

the d e f e n d a n t  for any of the c a s e s  s p e c i f i e d  in this sec t i o n ,  e x c e p t

for a p e n a l t y  or f o r f e i t u r e  i m p o s e d  b y  s t a t u t e ;

(5) f o r  e s t a b l i s h i n g  the fact of d e a t h  of a n v  p e r s o n  in the

m a n n e r  p r e s c r i b e d  in AS 0 9 . 5 5 . 0 2 0  - 0 9 . 5 5 . 0 6 0 ;

(6) for the r e c o v e r y  of the p o s s e s s i o n  of p r e m i s e s  in the 

m a n n e r  p r o v i d e d  u n d e r  AS 0 9 . 4 5 . 0 7 0  - 0 9 . 4 5 . 1 6 0  w h e n  the v a l u e  [OF TFE 

P R O P E R T Y  OF] of  the a r r e a r s  and d a m a g e  to the o r o n e r t v  does n ot e x c e e d  

$ 3 5 , 0 0 0  [$25,000];

(7) f o r  the f o r e c l o s u r e  of  a lien w h e n  the a m o u n t  in c o n­

t r o v e r s y  does n o t  e x c e e d  $ 3 5 , 0 0 0  [$2 5 , 0 0 0 ] ;

(8) for the r e c o v e r v  of m o n e v  or d a m a g e s  Lr. rotor " e h i c l e

- 3 -



tort c a s e s  w h e n  the a m o u n t  c l a i m e d  e x c l u s i v e  of costs, i n t e r e s t  and 

a t t o r n e y  fees do e s  n o t  e x c e e d  $ 3 5 , 0 0 0  [$25,000];

(9) o v e r  c i v i l  a c t i o n s  for t a k i n g  u t i l i t y  s e r v i c e  and for 

d a m a g e s  to or i n t e r f e r e n c e  w i t h  a u t i l i t y  line f i l e d  u n d e r  AS 4 2 . 2 0 , -  

030;

(10) o v e r  c a s e s  i n v o l v i n g  i n j u n c t i v e  r e l i e f  f o r  d o m e s t i c

v i o l e n c e  u n d e r  AS 2 5 . 3 5 . 0 1 0  and 2 5 . 3 5 . 0 2 0 .

* Sec. 7. A S  2 2 . 1 5 . 1 2 0  is a m e n d e d  to read:

Sec. 2 2 . 1 5 . 1 2 0 .  L I M I T A T I O N S  O N  P R O C E E D I N G S  W H I C H  M A G I S T R A T E  M A Y  

HEAR. A  m a g i s t r a t e  s h a l l  p r e s i d e  o n l y  in cases and p r o c e e d i n g s  u n d e r  

AS 2 2 . 1 5 . 0 4 0 ,  2 2 . 1 5 . 1 0 0 ,  a n d  2 2 . 1 5 . 1 1 0 ,  and as f ollows,

(1) for the r e c o v e r y  of m o n e y  or d a m a e e s  o n l y  w h e n  the 

a m o u n t  c l a i m e d ,  e x c l u s i v e  o f  costs, i n t e r e s t ,  and a t t o r n e y  fees, does 

n o t  e x c e e d  $5,000;

(2) for the r e c o v e r y  o f  s p e c i f i c  p e r s o n a l  p r o p e r t y  w h e n  the 

v a l u e  of the p r o p e r t y  c l a i m e d  a n d  the d a m a g e s  for the d e t e n t i o n  do not 

e x c e e d  $5,000;

(3) for the r e c o v e r y  of a p e n a l t y  or f o r f e i t u r e ,  w h e t h e r  

g i v e n  by  s t a t u t e  or  a r i s i n g  out: of  c o n t r a c t ,  n o t  e x c e e d i n g  $5,000;

(4) to gi v e  j u d g m e n t  w i t h o u t  a c t i o n  u p o n  the c o n f e s s i o n  of

the d e f e n d a n t  for any o f  Che c a s e s  s p e c i f i e d  in this s ection, except

for a p e n a l t y  or f o r f e i t u r e  i m p o s e d  b y  s t a t u t e :

(5) to gi v e  j u d g m e n t  of  c o n v i c t i o n  u p o n  a p l e a  of c u i l t v  b v  

the d e f e n d a n t  in a c r i m i n a l  p r o c e e d i n g  w i t h i n  the j u r i s d i c t i o n  o f  '•u,.e 

d i s t r i c t  court;

(6) to hear, try, a n d  e n t e r  j u d g m e n t s  in all c a ses i n v o l v­

ing m i s d e m e a n o r s ,  if the d e f e n d a n t  c o n s e n t s  in w r i t i n g  that the m a g i s­

trate m a y  try the case;

(7) to hear, try and e n t e r  j u d g m e n t s  in <11 o a ses i n v o l v i n g

- 4 -



i n f r a c t i o n s  u n d e r  AS 28_, v i o l a t i o n s  u n d e r  A S  11 , and v i o l a t i o n s  of

o r d i n a n c e s  o f  p o l i t i c a l  s u b d i v i s i o n s ;

(8) for the e x t r a d i t i o n  of f u g i t i v e s  as a u t h o r i z e d  u n d e r

A S  12.70.

* Sec. 8. AS  2 2 . 1 5  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to read:

Sec. 2 2 . 1 5 . 2 0 5 .  I M P E A C H M E N T .  A  d i s t r i c t  j u d g e  is s u b j e c t  to 

i m p e a c h m e n t  b y  the l e g i s l a t u r e  for m a l f e a s a n c e  or m i s f e a s a n c e  in the 

p e r f o r m a n c e  o f  o f f i c i a l  duti e s .  I m p e a c h m e n t  m u s t  o r i g i n a t e  in the 

se n a t e  and m u s t  b e  a p p r o v e d  b y  t w o - t h i r d s  v o t e  of its m e m b e r s .  The 

m o t i o n  for i m p e a c h m e n t  m u s t  list f u l l y  the b a s i s  for the p r o c e e d i n g .  

T r i a l  on i m p e a c h m e n t  s h all be c o n d u c t e d  b y  the h o u s e  of r e p r e s e n t a­

tives. A  s u p r e m e  c o urt j u s t i c e  d e s i g n a t e d  b y  the c ourt s h a l l  p r e s i d e  

at the trial. C o n c u r r e n c e  of t w o - t h i r d s  of the m e m b e r s  of  the h o u s e  

is r e q u i r e d  for a j u d g m e n t  o f  i m p e a c h m e n t .  The j u d g m e n t  m a y  not 

e x t e n d  b e y o n d  r e m o v a l  f r o m  o f f ice, b u t  does n o t  p r e v e n t  p r o c e e d i n g s  in 

the c o u r t s  o n  the same or r e l a t e d  c h arges.

* Sec. 9. AS  2 2 . 2 0 . 0 2 0 ( a )  is r e p e a l e d  and r e e n a c t e o  *-o read:

(a) A j u d i c i a l  o f f i c e r  m a y  n o t  act in a m a t t e r  in '•7b i c h

(1) the j u d i c i a l  o f f i c e r  is a party;

(2) the j u d i c i a l  o f f i c e r  is r e l a t e d  to a p a r t v  or a p a r t y ' s  

a t t o r n e y  b y  c o n s a n g u i n i t y  or a f f i n i t v  w i t h i n  the t h ird degrep;

(3) the j u d i c i a l  o f f i c e r  is a m a t e r i a l  w i t n e s s :

(A) the j u d i c i a l  o f f i c e r  or the s p o u s e  of the u d i c’a! 

of f i c e r ,  i n d i v i d u a l l y  or as a f i d u c i a r y ,  or a c h ild of '-he ;udic: 

o f f i c e r  h a s  a d i r e c t  f i n a n c i a l  i n t e r e s t  in the matter:

(5) a partv, e x c e p t  the s t a t e  or a m u n i c i p a l i t y  't the 

state, has r e t a i n e d  or b e e n  p r o f e s s i o n a l l y  c o u n s e l e d  S'* ~u e :v r i c i s  1 

o f f i c e r  as its a t t o r n e y  w i t h i n  two v e a r s  p r e c e d i n g  e :s s 7 ?n m e n t  f 

the j u d i c i a l  o f f i c e r  to the m a t t e r ;
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(6) t h e  j u d i c i a l  o f f i c e r  h a s  r e p r e s e n t e d  a p e r s o n  as a t t o r­

n e y  for the p e r s o n  a g a i n s t  a pa r t y ,  e x c e p t  the s t ate or a m u n i c i p a l i t y  

of  the state, in a m a t t e r  w i t h i n  two y e a r s  p r e c e d i n g  the a s s i g n m e n t  of 

the j u d i c i a l  o f f i c e r  to the m a t t e r ;

(7) an a t t o r n e y  for a p a r t v  has r e p r e s e n t e d  the j u d i c i a l  

o f f i c e r  or a p e r s o n  a g a i n s t  the j u d i c i a l  officer, e i t h e r  in the j u d i­

cial o f f i c e r ' s  p u b l i c  or p r i v a t e  c a p a c i t y ,  in a m a t t e r  w i t h i n  two 

y e a r s  p r e c e d i n g  t h e  f i l i n g  of the acti o n ;

(8) t h e  l a w  f i r m  w i t h  w h i c h  the j u d i c i a l  o f f i c e r  w a s  a s s o­

c i a t e d  in the p r a c t i c e  of law w i t h i n  the two y e a r s  p r e c e d i n g  the 

f i l i n g  of the a c t i o n  h a s  b e e n  r e t a i n e d  or has p r o f e s s i o n a l l y  c o u n s e l e d  

e i t h e r  p a r t y  w i t h  r e s p e c t  to the m a t t e r ;

(9) the j u d i c i a l  o f f i c e r  f e e l s  that, for any reason, a fair 

a nd i m p a r t i a l  d e c i s i o n  c a n n o t  b e  given.

* Sec. 10. AS 2 2 . 2 0 . 0 2 0 ( b )  is r e p e a l e d  a n d  r e e n a c t e d  to read:

(b) T h e  d i s q u a l i f i c a t i o n s  s p e c i f i e d  in (a)(2), (a)(5), (a)(6),

(a)(7), and (a)(8) of  this s e c t i o n  m a y  b e  w a i v e d  b y  the p a r t i e s  and 

are w a i v e d  u n l e s s  a p a r t y  r a i s e s  an o b j e c t i o n .

* Sec. 11. AS 2 2 . 2 5 . 0 1 0 ( b )  is a m e n d e d  to read:

(b) A  j u s t i c e  or j u d g e  m a y  be  r e t i r e d  for i n c a p a c i t y  as p r o v i d e d  

in this s e c t i o n  [BY L A W ] . A  j u s t i c e  or iudee is e l i g i b l e  for r e t i r e -

for i n c a p a c i t y .  T h e  e f f e c t i v e  d a t e  of r e t i r e m e n t  u n d e r  this s u b s e c­

tion  is the f i r s t  day of the m o n t h  c o i n c i d i n g  w i t h  or after t^e date 

that [UPON W H I C H ]  the g o v e r n o r  [WITH R E S P E C T  T O  A JUSTICE. OP THE 

S U P R E M E  C O U R T  W I T H  R E S P E C T  TO  A JU D G E ]  files w r i t t e n  n o t i c e  w i t h  the 

c o m m i s s i o n e r  of a d m i n i s t r a t i o n  [A W R I T T E N  D E C L A R A T I O N  TO THE EFFECT' 

that a d e s i g n a t e d  j u s t i c e  or j u d g e  w a s  r e t i r e d  for incaoacitv. A 

d u p l i c a t e  c o p v  o f  the n o t i c e  [ D E C L A R A T I O N !  s hall be filed w i t h  the

- 6 -



J u d i c i a l  C o u n c i l .

* Sec. 12. A S  2 2 . 3 0 . 0 7 0 ( c )  is a m e n d e d  to read:

(c) O n  r e c o m m e n d a t i o n  of the c o m m i s s i o n  or a f t e r  an a p p e a l  u n d e r  

AS 2 2 . 3 0 . 0 1 1 ( e ) ,  the s u p r e m e  c o u r t  m a y  (1) r e t i r e  a j u d g e  for d i s­

a b i l i t y  t h a t  s e r i o u s l y  i n t e r f e r e s  w i t h  the p e r f o r m a n c e  o f  d u t i e s  and 

that is or m a y  b e c o m e  p e r m a n e n t ,  and (2) p u b l i c l y  or p r i v a t e l y  cens u r e  

or r e m o v e  a j u d g e  for a c t i o n  o c c u r r i n g  n o t  m o r e  th a n  six y e a r s  b e f o r e  

the c o m m e n c e m e n t  of the j u d g e ' s  c u r r e n t  t e r m  w h i c h  c o n s t i t u t e s  w i l f u l  

m i s c o n d u c t  in the office, w i l f u l  a n d  p e r s i s t e n t  f a i l u r e  to p e r f o r m  

duties, h a b i t u a l  i n t e m p e r a n c e ,  c o n d u c t  p r e j u d i c i a l  to the a d m i n i s­

tr a t i o n  o f  j u s t i c e ,  or c o n d u c t  that b r i n g s  the j u d i c i a l  o f f i c e  into 

d i s r e p u t e .  T h e  e f f e c t i v e  date of r e t i r e m e n t  u n d e r  ( >  o f  this s u b­

se c t i o n  is the f i r s t  dav of the m o n t h  c o i n c i d i n g  w i t h  of a f t e r  the 

da t e  that t h e  s u p r e m e  c o u r t  files w r i t t e n  n o t i c ^  w i t h  the c o m m i s s i o n e r  

of a d m i n i s t r a t i o n  that the j u d g e  w a s  r e t i r e d  for d i s a b i l i t y .  A  dunli-

ca t e  c o p v  o f  the n o t i c e  s h a l l  b e  f i l e d  w i t h  the J u d i c i a l  C o u n c i l .
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O r i g i n a l  s p o n s o r s ;  G r u e n b e r g ,  Sund,
P e t t y j o h n ,  et al.

IN' T H E  H O U S E

C5 F O R  H O U S E  B I L L  NO. 139 ( J u d i c i a r y )

IN  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A B I L L

F o r  an A c t  e n t i t l e d ;  "An A c t  r e l a t i n g  to the J u r i s d i c t i o n  of  the s u p e r i o r

a n d  d i s t r i c t  c o u r t s ;  ? u d i c i 3 l  d i s q u a l i f i c a t i o n ,  

d i s c i p l i n a r y  a c t i o n s ,  and i m p e a c h m e n t ;  t h e  p r o c e d u r e  

f o r  J u d i c i a l  r e t i r e m e n t  d u a  to i n c a p a c i t y  or d i s a b i l­

ity; p r o c e e d i n g s  b e f o r e  m a g i s t r a t e s ;  and a m e n d i n g  

R u l e  16(a), A l a s k a  D i s t r i c t  C o u r t  R u l e s  o f  C i v i l  

P r o c e d u r e / ’

BE I T  E N A C T E D  b y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. AS 0 9 . 3 0 . 1 0 0  is a m e n d e d  to read:

Sec. 0 9 . 3 0 . 3 0 0 .  F I L I N G  ANT) S T A T U S  O F  F O R E I G N  J U D G M E N T S .  A  c o p v

o r a f o r e i g n  j u d g m e n t  a u t h e n t i c a t e d  in a c c o r d a n c e  w i t h  the A c t  o f

C o n g r e s s  o r  the l a w s  o F  this s t a t e  m a y  b e  f i l e d  In the o f f i c e  o f  the 

c l e r k  o f  the ( S U PERIOR) c o u r t  w i t h  j u r i s d i c t i o n  in T0F1 this state. 

T h e  c l e r k  s h a l l  t r e a t  the f o r e i g n  j u d g m e n t  in the s a m e  m a n n e r  as a 

d o m e s t i c  j u d g m e n t  (OF T H E  S U P E R I O R  C O U R T ! . A  j u d g m e n t  so "iled h a s  

the s a m e  e f f e c t  a n d  is s u b j e c t  to the same p r o c e d u r e s ,  d e f e n s e s ,  a n d  

p r o c e e d i n g s  f o r  r e o p e n i n g ,  v a c a t i n g ,  o r  s t a y i n g  as a d o m e s t i c  J u d g m e n t  

TOP T H E  S U P E R I O R  C O U R T ]  n n d  m a y  b e  e n f o r c e d  o r  s a t i s f i e d  in  like 

m a n n e r .

* Sec. 9 . AS  0 9 . 3 0 . 9 ?0 is a m e n d e d  to read:

Sec. 0 9 . 3 0 . 3 3 9 .  STAY. (a) I f  the j u d g m e n t  d e b t o r  s h ows the 

fSUPERIOR] c o u r t  t h a t  an a p p e a l  f r o m  t h e  f o r e i g n  j u d g m e n t  is p e n d i n g  

or w i l l  he taken, n r  that a s t a y  o f  e x e c u t i o n  h a s  b e e n  g r a n t e d ,  the 

c o u r t  s h a l l  s t a v  e n f o r c e m e n t  o f  the f o r e i g n  j u d g m e n t  u n t i l  the a p p e a l

-1- C S H B  1 3 9 (Jud)



is c o n c l u d e d ,  the ti m e  f o r  a p p e a l  e x p i r e s ,  or  the s t a y  o f  e x e c u t i o n  

e x p i r e s  or is v a c a t e d ,  u p o n  p r o o f  that the j u d g m e n t  d e b t o r  h a s  f u r­

n i s h e d  the s e c u r i t y  f o r  the s a t i s f a c t i o n  o f  the j u d g m e n t  r e q u i r e d  b y  

the s t a t e  in w h i c h  it w a s  r e n d e r e d .

(b) If the j u d g m e n t  d e b t o r  shows the rSU P E R I O R ]  c o u r t  a n y  g r o u n d  

u p o n  w h i c h  e n f o r c e m e n t  o f  a J u d g m e n t  o f  the ( S U P E R I O R )  c o u r t  o f  this 

s t a t e  w o u l d  b e  s t a ved, the c o u r t  shall s t a y  e n f o r c e m e n t  o f  the f o r e i g n  

j u d g m e n t  for an a p p r o p r i a t e  p e r i o d ,  u p o n  r e q u i r i n g  the s a m e  s e c u r i t y  

for s a t i s f a c t i o n  o f  the j u d g m e n t  th a t  [UHICH] is r e q u i r e d  in this 

state.

Sec. 3. A S  0 9 . 3 0 . 3 3 0  i3 a m e n d e d  to read:

Sec. 0 9 . 3 0 . 1 3 0 .  FEES. A  p e r s o n  f i l i n g  a f o r e i g n  j u d g m e n t  s h a l l  

par to the c l e r k  o f  c o u r t  the fee p r e s c r i b e d  for t h e  f i l i n g  o f  an 

action. F e e s  f o r  d o c k e t i n g ,  t r a n s c r i p t i o n x  o r  o t h e r  e n f o r c e m e n t  

p r o c e e d i n g s  s h all b e  as  p r o v i d e d  for d o m e s t i c  j u d g m e n t s  [OF T H E  S U P E­

R I O R  C O U R T  O F  T H I S  STATE].

Sec. 4. A S  0 9 . A 3 . 1 7 0  is a m e n d e d  to r e ad:

Sec. 0 9 . A 3 . 1 7 0 .  CO U R T ,  J U R I S D I C T I O N .  Tn A S  0 9 . A 3 . 0 1 0  - 0 9 . 4 3 . -  

180, the t e r m  " c o u r t 1’ m e a n s  the [ S U P ERIOR] c o u r t  w i t h  j u r i s d i c t i o n  in 

FOF! this state. T h e  m a k i n g  o f  an a g r e e m e n t  d e s c r i b e d  in A S  0 9 . A 3 . 0 7 0  

p r o v i d i n g  ro r  a r b i t r a t i o n  in this s t a t e  c o n f e r s  j u r i s d i c t i o n  on  the 

[SUPERIOR] c o u r t  to e n f o r c e  the a g r e e m e n t  u n d e r  AS  0 9 . A 3 . 0 1 0  - 0 9 . 4 3 . -

780 and to e n t e r  J u d g m e n t  o n  an a w a r d  u n d e r  the a g r e e m e n t .

Sec. 5. AS 7 5 . 5 3 . 0 5 0  is a m e n d e d  to read:

Sec. 1 5 . 5 8 . 0 5 0 .  I N F O R M A T I O N  A N D  ^ C O M M E N D A T I O N S  O N  T U D I C I A L

O F F I C E R S .  "To l a t e r  th a n  A u g u s t  7 the y e a r  in w h i c h  the s t a t e  

g e n e r a l  e l e c t i o n  w i l l  b e  held, the j u d i c i a l  c o u n c i l  shall, file w i t h  

the l i e u t e n a n t  g o v e r n o r  a s t a t e m e n t  i n c l u d i n g  i n f o r m a t i o n  a b o u t  e a c h  

s u p r e m e  c o u r t  Justice, c o u r t  o f  a p p e a l s  judge, s u p e r i o r  c o u r t  judge.



a n d  d i s t r i c t  c o u r t  jtidge w h o  w i l l  be s u b j e c t  to a r e t e n t i o n  e l e c t i o n .  

T h e  s t a t e m e n t  s h a l l  r e f l e c t  the e v a l u a t i o n  o f  e a c h  j u s t i c e  o r  j u d g e  

c o n d u c t e d  b v  the j u d i c i a l  c o u n c i l  a c c o r d i n g  to l a w  a n d  s h a l l  c o n t a i n  a 

b r i e f  s t a t e m e n t  d e s c r i b i n g  e a c h  p u b l i c  r e p r i m a n d ,  p u b l i c  c e n s u r e ,  or  

s u s p e n s i o n  r e c e i v e d  b y  the judge u n d e r  A S  ?.?.3Q.Q'n(d)(3) or  (4) 

d u r i n g  the p e r i o d  c o v e r e d  in the e v a l u a t i o n . A  s t a t e m e n t  m a y  n o t  

e x c e e d  500 w o r d s .

Sec. 6. A S  3 2 . 0 7  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to r ead:

Sac. 2 2 . 0 7 . 0 7 5 .  I M P E A C H M E N T . A  judge o f  the c o u r t  o f  a p p e a l s  is 

s u b j e c t  to i m p e a c h m e n t  b y  the l e g i s l a t u r e  f o r  m a l f e a s a n c e  o r  m i s ­

fea s a n c e  in t h e  p e r f o r m a n c e  o f  o f f i c i a l  d u t i e s .  I m p e a c h m e n t  m u s t  i

!
o r i g i n a t e  in t h e  s e n a t e  e n d  m u s t  b e  a p p r o v e d  b y  t w o - t h i r d s  v o t e  o f  it3 j 

m e m b e r s .  T h e  m o t i o n  f o r  i m p e a c h m e n t  m u s t  l i s t  fttllv the. b a s i s  f o r  the !
i

p r o c e e d i n g .  T r i a l  o n  I m p e a c h m e n t  shall b e  c o n d u c t e d  b v  the h o u s e  of  !

i
r e p r e s e n t a t i v e s .  A  s u p r e m e  c o u r t  j u s t i c e  d e s i g n a t e d  b v  the c o u r t  j

I
s h a l l  p r e s i d e  a t  the trial. C o n c u r r e n c e  o f  t w o - t h i r d s  o f  the m e m b e r s  j

I
o f  the h o u s e  1.3 r e q u i r e d  lor a j u d g m e n t  of i m p e a c h m e n t .  T h e  j u d g m e n t  

m a y  n o t  e x t e n d  b e y o n d  r e m o v a l  f r o m  o f f i c e ,  b u t  d o e s  n o t  p r e v e n t  p r o­

c e e d i n g s  in r c o u r t  on the s a m e  o r  r e l a t e d  c h a r g e s .

Nee. 7. AS 7 2 . 1 5 . 0 3 0 ( a )  is a m e n d e d  to read:

(a) T h e  d i s t r i c t  c o u r t  h a s  j u r i s d i c t i o n  o f  c i v i l  c a s e s , i n c l u d­

ing f o r e ign Judg m en t s  f i l «d u n d e r  AS 0 9 . 3 0 . 2 0 0  a n d  a r b i t r a t i o n  p r o­

c e e d i n g s  u n d e r  A S  0 9 . 4 3 . 1 7 0, as follows:

f or t h e  r e c o v e r y  o f  m o n e y  nr  d a m a g e s  w h e n  >*hH a m o u n t  

c l a i m e d  e x c l u s i v e  o f  costs, i n t e r e s t ^  a n d  a t t o r n e y  fe e s  d o e s  n o t  

e x c e e d  $ 3 5 , 0 0 0  r$ 2 5 , 0 0 0 ] ;

(7) f o r  t h e  r e c o v e r v  o f  s p e c i f i c  p e r s o n a l  p r o p e r t v ,  w h e n  

the v a l u e  o f  the p r o p e r t y  c l a i m e d  a n d  the d a m a g e s  co r  the d e t e n t i o n  do 

n o t  e x c e e d  535^,000 f$9 5,000];
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(3) f o r  the r e c o v e r y  o f  a p e n a l t y  o r  f o r f e i t u r e ,  w h e t h e r  

g i v e n  b v  s t a t u t e  or a r i s i n g  o u t  o f  c o n t r a c t ,  n o t  e x c e e d i n g  $ 3 5 , 0 0 0  

[ $ 2 5 , 0 0 0 h

(4) to gi v e  j u d g m e n t  w i t h o u t  a c t i o n  u o o n  t h e  c o n f e s s i o n  o f  

the d e f e n d a n t  for a n y  o f  the c a se s s p e c i f i e d  in this sec t i o n ,  e x c e p t  

for n p e n a l t y  o r  f o r f e i t u r e  i m p o s e d  b v  sta t u t e ;

(5) for e s t a b l i s h i n g  the fact o f  d e a t h  o f  a n v  p e r s o n  in the 

m a n n e r  p r e s c r i b e d  in A3 0 0 . 5 5 . 0 2 0  - 0 9 . 5 5 . 0 6 0 ;

(6) f o r  the r e c o v e r y  o f  the nor,session o f  p r e m i s e s  in the ! 

m a n n e r  p r o v i d e d  u n d e r  A S  3 9 . 4 5 . 0 7 0  - 0 9 . 4 5 . 1 6 0  w h e n  the v a l u e  rny t h e
j

P R O P E R T Y  OR] o f  the a r r e a r s  and d a m a g e  to the p r o p e r t y  d o e s  n o t  e x c e e d  

$ 3 5 . 900 [575.0001;

(7) "or t h e  f o r e c l n s u r o  o f  a l i e n  w h e n  the a m o u n t  in c o n -  

t r o v e r a v  does n o t  e x c e e d  $ 3 5 , 0 0 0  ( $ 7 5,0001; j

($) for t h e  r e c o v e r y  o f  m o n e v  or d a m a g e s  in m o t o r  v e h i c l e  

tort c a ses w h e n  the a m o u n t  c l a i m e d  e x c l u s i v e  of costs, i n t e r e s t  a n d  

a t t o r n e y  reeo d o e s  n o t  e x c e e d  $ 3 5 .000 [025,0001;

(9) o v e r  c i v f l  a c t i o n s  *Tor t a k i n g  u t i l i t v  s e r v i c e  and. f o r  

d a m a g e s  to or i n t e r f e r e n c e  w i t h  3 u t i l i t y  li n e  f i led u n d e r  A3 4 9 .?.9.- 

030;

(70) o v e r  c a s e s  i n v o l v i n g  i n i u n c t i v e  -eliot" f o r  d o m e s t i c  

v i o l e n c e  u n d e r  A3 3 5 . 3 5 . 0 1 0  e n d  7 5 . 3 5 . 0 7 0 .

Sec. 9. AS 9? . 1 5 . 1 ?0 is a m e n d e d  to road:

Sec. 7 7 . 1 5 . 7 9 0 ,  L I M I T A T I O N S  O N  P R O C E E D I N G S  M U T C H  M A G T S T P A T E  M A Y  

H E A R .  A m a g i s t r a t e  s h all n r e o i d e  o a l v  in c a s e s  a n d  n r o c e e d i n g s  u n d e r  

AS 7 7 . 7 5 . 0 4 0 ,  7 9. 15.100, and 9 7 . 15.110. a n d  as follows,

(7) ro t the r e c o v e r v  of m o n e y  or d a m a g e s  «t\1v w h a n  the 

a m o u n t  c l a i m e d ,  e x c l u s i v e  o f  costs, i n t e r e s t ,  and ••»ctorr,ev  ^ees, d o e s  

n o t  e x c e e d  $5,000;

1 3 9 (Jud) • -4-



(2) for t h e  r e c o v e r y  o f  s p e c i f i c  p e r s o n a l  p r o p e r t y  w h e n  the 

v a l u e  o *  the p r o p e r t y  c l a i m e d  a n d  t h e  d a m a g e s  f o r  the d e t e n t i o n  do n o t  

e x c e e d  $5,000;

(3) for t h e  r e c o v e r y  o f  a  p e n a l t y  o r  f o rfeiture, w h e t h e r  

g i v e n  b y  s t a t u t e  or  a r i s i n g  o u t  o f  c o n t r a c t ,  n o t  e x c e e d i n g  $5,000;

(4) to g i v e  j u d g m e n t  w i t h o u t  a c t i o n  u p o n  the c o n f e s s i o n  c f  

the d e f e n d a n t  for a n y  o f  the c a s e s  s p e c i f i e d  in this se c t i o n ,  e x c e p t  

for a o e n a l t v  o r  f o r f e i t u r e  i m p o s e d  b v  statute;

(5) t o  g i v e  J u d g m e n t  o f  c o n v i c t i o n  u p o n  a p l e a  of g u i l t y  b v  

t he d e f e n d a n t  in  a c r i m i n a l  p r o c e e d i n g  w i t h i n  the J u r i s d i c t i o n  o f  the 

d i s t r i c t  court;

(5) to hear, try, and e n t e r  j u d g m e n t s  in  all c a s e s  i n v o l v­

ing m i s d e m e a n o r s ,  if t h e  d e f e n d a n t  c o n s e n t s  i n  w r i t i n g  t h a t  the m a g i s­

tr a t e  m a y  try “he case;

(?) to h e a r ,  t r y  a n d  e n t e r  j u d g m e n t s  in a l l  c a s e s  i n v o l v i n g

i n f r a c t i o n s  u n d e r  AS 78, v i o l a t i o n s  u n d e r  A S  11. a n d  v i o l a t i o n s  of

o r d i n a n c e s  o f  p o l i t i c a l  s u b d i v i s i o n s ;

(£) for* the e x t r a d i t i o n  o f  f u g i t i v e s  as a u t h o r ! c o d  u n d e r

AS ■'7.70.

Sec, 9. AS 37.15 is a m e n d e d  b v  a d d i n g  a n e w  s e c t i o n  r.o read:

Sec. 7 7 . 1 5 . 3 0 5 .  I M P E A C H M E N T . A  d i s t r i c t  j u d g e  *s s u b j e c t  to 

Jmo^achmer.t b y  the l e g i s l a t u r e  “o r  m a l f e a s a n c e  o r  m i s f e a s a n c e  in the

p e r f o r m a n c e  o f  o f f i c i a l  d u t i e s .  rm p e n c h m e n t  'mist originate- in the

a g n a t e  and m u s t  b e  a p p r o v e d  h v  t w o - t h i r d s  v o t e  of  it? m e m b e r s . T h e  

m o t i o n  ror i m p e a c h m e n t  m u s t  list f u l 1 the b a s i s  "or th<* P r o c e e d i n g .  

T r ial on i m p e a c h m e n t  shall h e  c o n d u c t e d  b v  the h o u s e  o c r e p r e s e n t a­

tives. A '--upreme c o u r t  j u s t i c e  d e s i g n a t e d  b v  the cotirt shall p r e s i d e  

at the trial. C o n c u r r e n c e  o f  t w o - t h i r d s  o f  the m e m b e r s  o f  the h o u s e  

is a c q u i r e d  *"or a Ju d g m o n t  o f  I m p e a c h m e n t . T h e  J u d g m e n t  m a y  n o t
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e x t e n d  b e v o n d  r e m o v a l  from o f f i c e ,  b u t  does rot p r e v e n t  p r o c o e d i n g 3  in 

the c o u r t s  on the s a m e  or r e l a t e d  cha r g e s .

- Sec. 10. A S  ?.2. " 0 . 020(a) is r e p e a l e d  a n d  r e e n a c t e d  to road:

(3) A  j u d i c i a l  o f f i c e r  n a v  n o t  a c t  in n m a t t e r  in w h i c h

(1) the ■'udleial o f f i c e r  is a p a r t v  j

(°) the j u d i c i a l  o f f i c e r  is r e l a t e d  to a o a r t v  o r  » n c r t v ’s

a t t o r n e y  b y  c o n s a n g u i n i t y  o r  a t " i n i t v  w i t h i n  the t h i r d  d e g r e e ;

(3) the Judicial o f f i c e r  is a m a t e r i a l  w i t n e s s ;

(4) the j udicial o f f i c e r  o r  the s p o u s e  o f  “he j u d i c i a l

o f f i c e r ,  L n d x v i d u a l l v  or  r.3 a f i d u c i a r y ,  or r. c h i l d  o f  the judicial

of pi c s r  h a s  ?. d i r e c t  f i n a n c i a l  i n t e r e s t  in the. m a t t e r ;

(5) ■) pa r t y ,  e x c e p t  the s t a t e  or n m u n i c i p a l i t y  o f  the

sta t e ,  h a s  r e t a i n e d  or been, p r o f e s s i o n a l l y  c o u n s e l e d  b v  the jud i c i a l  

o f f i c e r  as its a t t o r r e v  w i t h i n  two v e s t s  p r e c e d i n g  “ho a s s i g n m e n t  of  

the J u dicial o f f i c e r  to the m a t t e r ;

(f?> the Ju d i c i a l  o f f i c e r  h a s  r e p r e s e n t e d  a n e t 3o n  as a t t o r­

ne y  for the p e r s o n  a g a i n s t  » p a r t y ,  e x c e p t  the r.t e t *  or 0 m u r i c i o a l i t v

of the state, i n  •> m a t t e r  w i t h i n  two y e a r s  p r e c e d i n g  the a s s i g n m e n t  o f

the j u d i c i a l  o f f i c e r  to the m a t t e r ;

(7) an ittorp.ev for ft p a r t v  h a s  r e p r e s e n t e d  the Judicial

o f f i c e r  o r  a n e r s o n  a g a i n s t  the j u d i c i a l  officer, e i t h e r  in the j u d i­

cial  o f f i c e r’s p u b l i c  o r  p r i v a t e  c a p a c i t y ,  in a m a t t e r  w i t h i n  two

■"ears p r e c e d i n g  the f i l i n g  o f  the action;

(f) the " a w  "trm w i t h  w h i c h  the judicial o f f i c e r  w a s  a s s o­

c i a t e d  in the practice. of l a w  w i t h i n  the two •’ears  p r e c e d i n g  the

f i l i n g  o f  the a c t i o n  h a s  b<u-p r e t a i n e d  or has p r o f e s s i o n a l l y  c o u n s e l e d  

-ither p a r t y  w i t h  r e s p e c t  to the m a t t e r ;

(9) the jud i c i a l  o f f i c e r  c c p 1 s that, for air* r*»ason, n 'xiir 

end i m p a r t i a l  d e c i s i o n  c a n n o t  be given.
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* Sec. 11. AS  ? ? . 2 0 . 0 2 0 ( b )  is r e p e a l e d  e n d  r e e n a c t e d  t o  r e a d :

(b) T h e  d i s q u a l i f i c a t i o n s  s p e c i f i e d  in (a)(3), ( a ) ( 5 ) ,  ( a ) (*),

(a)(7), a n d  (a)(3) o f  P h i s  s e c t i o n  m a y  b«» w a i v e d  b y  t h e  p a r t i e s  a n d  

are w a i v e d  u n l e s s  a p a r t y  r a i s e s  an o b j e c t i o n .

* Sec. 13. AS 7'.’.35. 0 1 0 ( b )  in a m e n d e d  to  r e ad:

(b) A justice o r  l u d e s  ’tav b e  r e t i r e d  for i n c a p a c i t y  as p r o v i d e d  

in this s e c t i o n  [BY Y A T.71. A  J u s t i c e  o r  )udsre la all s i b  la for r e t ire-

o a r  w i t h  **wo o r  m o r e  v e a r s  o f  s e r v i c e  at the t i m e  o f  r e t i r e m e n t  

for i n c a p a c i t y .  T h e  e f f e c t i v e  d a t e  o f  r e t i r e m e n t  u n d e r  this s u b s e c­

tio n  is t h e  first da** o f  the m o n t h  c o i n c i d i n g  with o r  a f t e r  tha da t e  

that n y v v i  A?‘?ICU] the ? o w r n o r  f’7TT5? R F S P R C T  TO  A  J V S T T C 'I ,  O R  TRY.

epnnjyyr ^ o t t p t r77.TK R 2 S P Y C T  T O  A  J U D G S ] pi.les w r i t t e n  n o t i c e  w i t h  the

cotwiI as i n n e r  o ’" a d m i n i s t r a t i o n  FA 'JYTTTY'? ^ F C L A F A T I C’* T O  TJ7 -^FT.CTI 

that a desiiy'.et.ed * u e t i c c  o r  i u d g e  w a s  r e t i r e d  co r  i n c a p a c i t y .  A

d u p l i c a t e  c o p v  o p the p.otioe Y ̂ 'TCT.ARATTO'l ] shall bn ‘'ilvd w i t h  the

Tudioia; C ouncil.

” Sec. 1 , AS  30. (511 ' o ^ m e n d e d  b v  nddt?>« ' r o w  sub to o r  ion to r a g d  •

(b) f t •■> m d e e  b a a  be°n p u b l i c I v  rep r i m a n d e d ,  s u s p e n d e d .  or

ouh 1 i.c 1 v c e n s u r e d  u n d e r  this s e c t i o n  a n d  th» nidge h a s  f i l e d  a rfacla- 

r r t i o u  of  c a n d i d a c y  ' c r  r e t e n t i o n  in office., the c o m m i s s i o n  shall 

r e p o r t  to the j u d i c i a l  c o u n c i l  for i n c l u s i o n  in the s t a t e m e n t  “lied b y  

the j u d i c i a l  council u n d e r  AS  1 5 . 5 S . 0 5 0  e a c h  public r e p r i m a n d , sus- 

po,-.ciop., or p u b l i c  c e n s u r e  r e c e i v e d  b v  the utdp.o

fl) sire'-* a p p o i n t m e n t ;  o r

f~) i*  the j u d g e  h a s  b e e n  r e t a i n e d  b v  ' l e c t i o n ,  s i nce the 

lasi r-3t « p t i o n  e l e c t i o n  ~ ?*he iudye.

•’’* Sec. ’4. A S  '*2.30.0 7 B (c) in a m e n d e d  to •

(c) O n  re.ccrmr>erdation o f  the c o m m i s s i o n  or after nr. appeal u n d e r  

AS . 30. 0 1 1 ( e ) , the s u p r e m e  c o u r t  m a y  (1) r e t i r e  a njdsre ror
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d i s a b i l i t y  t h a t  sorinupl.y i n t e r f e r e s  w i t h  the p e r f o r m a n c e  o f  d u t i e s

-and t h a t  is o r  tr>.av b e c o m e  p e r m a n e n t ,  and (3) p u b l i c l y  o r  p r i v a t e l y

c e n s u r e  o r  remove, a •udgf? for a c t i o n  o c c u r r i n g  not more t h a n  c.ir TTeers 

b e f o r e  t h e  comrnenc on> ont o f  the u i d g a ' s  c u r r e n t  t e r m  w h i c h  c o n s t i t u t e s  

w i l f u l  m i s c o n d u c t  in '“he o f f i c e , w i l f u l  and n e r s i s t e r t  “al l u r e  *“o 

pertortn d u t i e s ,  h a bitual i n  t e m p e  ranc a , c o n d u c t  p r e j u d i c i a l  to the 

adminl s t r n t ^ o n  o f  -justice, o r  c o n d u c t  that b r i n g s  the J u d i c i a l  o f f i c e  

i n t o  c 1 t r f* n u t e . T h e  e f f e c t i v e  d a t e  o f  r e t i r e m e n t  u n d e r  ("*' o f  this

nubetictior. _is the l i n t  d a ?  o f the m o n t h  ct>ircidi-»e w i t h  o r  .- "ter t h e

d a t e  “hf't t h e  s u p r e m e  c o u r t  “h* las w r i t t e n  n o t i c e  ~r *“h the c o m m i s s i o n e r  

of •?fSminist r a t ion thst the 5u d y e  v i s  r e t i r e d  ‘ nr di :;abilitrr. _A dupl i-

ca t o  c m y  o f  the n o t i c e  '’ha l l  h/» filed w i t h  the J u d i c i a l  C o u n c i l .

*• fee. T5 

p r o c e d u r e  ' r.

.•• 'tV C« .

i hirr.

C i v i l  R u
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