


S t a t e  o f  A l a s k a

O F F I C E  O F  T H E  G O V E R N O R

J o  X BA U

F e b r u a r y  10 1 1287

Th e  H o n o r a b l e  B e n  G r u s s e n d o r f  
S p e a k e r  o f  the H o u s e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V  
J u n e a u ,  A K  99811

D e a r  R e p r e s e n t a t i v e  G r u s s e n d o r f :

U n d e r  t h e  a u t h o r i t y  o f  art. Ill, sec. 18, o f  the A l a s k a  
C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a b i l l  t h a t  w o u l d  p r o h i b i t  
t h e  " c i v i l  c o m p r o m i s e "  o f  c r i m i n a l  c a s e s  a r i s i n g  from 
d o m e s t i c  v i o l e n c e  s i t u a t i o n s .  Th i s  p r o p o s e d  l e g i s l a t i o n  was 
r e q u e s t e d  by the C o u n c i l  on  D o m e s t i c  V i o l e n c e  a n d  S e x u a l  
A s s a u l t  a n d  is s u p p o r t e d  b y  the A l a s k a  N e t w o r k  o n  D o m e s t i c  
V i o l e n c e  and .Cr»vU al A s s a u l t .

U n d e r  e x i s t i n g  l a w  (AS 1 2 . 4 5 . 1 2 0  —  1 2 . 4 5 . 1 4 0 ) ,  a
m i s d e m e a n o r  c r i m e  for w h i c h  the i n j u r e d  p a r t y  has a c i v i l  
r e m e d y  may, e x c e p t  u n d e r  c e r t a i n  c i r c u m s t a n c e s ,  be o r d e r e d  
d i s m i s s e d  b y  the c o u r t  i f  the d e f e n d a n t  a n d  the v i c t i m  r e a c h  
a c i v i l  c o m p r o m i s e  (in o t h e r  words, if the d e f e n d a n t  pa y s  
t he v i c t i m  m o n e y  in r e c o m p e n s e ) . T h i s  b i l l  a m e n d s  
A S  12.45. 120 to a d d  c r i m e s  that a r i s e  f r o m  a d o m e s t i c  
v i o l e n c e  s i t u a t i o n  to the li s t  of c r i m e s  t h a t  m a y  n o t  be 
c i v i l l y  c o m p r o m i s e d .

A l a s k a ' s  c i v i l  c o m p r o m i s e  statute, o r i g i n a l l y  a d o p t e d  in 
1900, is m o d e l l e d  u p o n  a n  1813 N e w  Y o r k  s t a t u t e .  T h e  
s t a t u t e  a p p a r e n t l y  w a s  b a s e d  on the b e l i e f  t h a t  t h e r e  are 
so m e  m i n o r  c a s e s  (such as libel, t r e s p a s s ,  or  s i m p l e  
a s s a u l t )  that, w h i l e  t e c h n i c a l l y  p u b l i c  o f f e n s e s ,  are, in 
r e a l i t y ,  p r i m a r i l y  p r i v a t e  d i s p u t e s  b e t w e e n  t w o  p a r t i e s .  In 
s u c h  c a s e s ,  i t  w a s  b e l i e v e d ,  the p u b l i c  i n t e r e s t  w o u l d  be 
b e t t e r  s e r v e d  if t h e  p a r t i e s  c o u l d  r e a c h  an a m i c a b l e  
r e s o l u t i o n  o f  t h e i r  p r i v a t e  d i s p u t e  o u t s i d e  o f  the 
c o u r t r o o m .  A l t h o u g h  s u c h  p r o v i s i o n s  w e r e  w i d e s p r e a d  a t  the 
t u r n  o f  t he c e n t u r y , m a n y  states, i n c l u d i n g  N e w  York, h a v e
s i m ^ s ^ ' e p e a J L e d  thjsir^eivi 1 c o m p r o m i s e  s t a t u t e s .  T h p r p  arp
p n i ^  a b o u t  15 s t a t e s ^  i n c l u d i n g  A l a s k a ^  w h i c h  n o w  r e t a i n  
s M e  f o r m  o f  oi^iir'dompromise statute. * '----------------

U n f o r t u n a t e l y ,  in r e c e n t  y e a r s  the c i v i l  c o m p r o m i s e  s t a t u t e  
h a s  b e e n  u s e d  b y  a b u s i v e  s p o u s e s  as an e a s y  a n d  c h e a p  w a y  of 
o b t a i n i n g  the d i s m i s s a l  of c r i m i n a l  c h a r g e s  p e n d i n g  a g a i n s t  
them. In  the r e c e n t  c a s e  o f  S t a t e  v. N e l l e s , 713 P . 2d 806 
(Alaska App. 1986) , the A l a s k a  C o u r t  of  A p p e a l s  u p h e l d  a 
F a i r b a n k s  j u d g e ' s  d e c i s i o n  to d i s m i s s  c r i m i n a l  c h a r g e s  
a g a i n s t  a m a n  w h o  h a d  s t r u c k  his g i r l f r i e n d  in the face
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w i t h  h i s  fist, i n j u r i n g  h e r  a n d  r e q u i r i n g  s t i t ches. 
N o n e t h e l e s s ,  the c o u r t  e x p r e s s e d  c o n c e r n  " t h a t  d o m e s t i c  
a s s a u l t s  n o t  go u n p u n i s h e d  m e r e l y  b e c a u s e  the v i c t i m s  w i s h  
to w i t h d r a w  t h e i r  c o m p l a i n t s  in the h o p e  t h a t  no  f u r t h e r  
a b u s e  w i l l  o c c u r . "  713 P . 2d at 810. T h e  c o u r t  w a s  
u n w i l l i n g  t o  j u d i c i a l l y  c r e a t e  an a d d i t i o n a l  e x c e p t i o n  to 
the c i v i l  c o m p r o m i s e  s tatute, h o w e v e r .  T h e  c o u r t  stated:

T h e  s t a t u t e ,  in its c u r r e n t  form, d o e s  n o t  e x e m p t  
d o m e s t i c  d i s p u t e s .  A m e n d m e n t  to  c r e a t e  a d d i t i o n a l  
e x c e p t i o n s  is c l e a r l y  a m a t t e r  o f  l e g i s l a t i v e , 
r a t h e r  t h a n  j u d i c i a l ,  c o ncern.

713 P . 2d at 810; f o o t n o t e  omi t t e d .

In r e c e n t  y e a r s ,  t h e r e  h a s  b e e n  an i n c r e a s i n g  a w a r e n e s s  in 
our s o c i e t y  o f  the p e r v a s i v e  p r o b l e m  o f  d o m e s t i c  v i o l e n c e :  
the p h y s i c a l  and s e x u a l  a b u s e  o f  w o m e n ,  c h i l d r e n ,  a n d  the 
e l d e r l y .  I n  1980, t h e  A l a s k a  l e g i s l a t u r e  a d o p t e d  a t o u g h  
n e w  d o m e s t i c  v i o l e n c e  law th a t  a l l o w s  t h e  v i c t i m  o f  d o m e s t i c  
v i o l e n c e  to g o  to c o u r t  to o b t a i n  a r e s t r a i n i n g  o r d e r  for 
p r o t e c t i o n  a g a i n s t  an a b u s i v e  s p o u s e  or f a m i l y  m e m b e r  
(AS 2 5 . 3 5 . 0 1 0  —  2 5 . 3 5 . 0 6 0 ) .  U n d e r  c e r t a i n  c i r c u m s t a n c e s , 
v i o l a t i o n  o f  s u c h  a c o u r t  o r d e r  is a c r i m e  (see, e.g., 
A S  1 1 . 6 1 . 1 2 0 ( a ) (6)). B e c a u s e  o f  the n e e d  to p r o t e c t  v i c t i m s  
f r o m  d o m e s t i c  abuse, the l e g i s l a t u r e  a m e n d e d  the s t a t e ' s  
c r i m i n a l  p r o c e d u r e  c o d e  in 1978 t o  a l l o w  a p e a c e  o f f i c e r  to 
a r r e s t  a n  o f f e n d e r  for c e r t a i n  t y p e s  o f  d o m e s t i c  crimes, 
e v e n  if t h e  c r i m e  w a s  a m i s d e m e a n o r  n o t  c o m m i t t e d  in the 
o f f i c e r ' s  p r e s e n c e .  T h i s  is a n  e x c e p t i o n  to the g e n e r a l  
rule. S e e  A S  1 2 . 2 5 . 0 3 0 ( b ) .

B a t t e r e d  w i v e s ,  y o u n g  c h i l d r e n ,  a n d  e l d e r l y  p a r e n t s  are 
o f t e n  in an  e x t r e m e l y  p r e c a r i o u s  p o s i t i o n .  T h e  v i c t i m  m a y  
be d e p e n d a n t  u p o n  t h e  o f f e n d e r  for food, she l t e r ,  and 
e m o t i o n a l  s u p p o r t ,  a n d  m a y  t h e r e f o r e  b e  p a r t i c u l a r l y  
v u l n e r a b l e  t o  t h r e a t s  or  c o e r c i o n .  In r e c e n t  years, s t a t e  
p r o s e c u t o r s  h a v e  h a n d l e d  s e v e r a l  h o m i c i d e  and f e l o n y  a s s a u l t  
c a s e s  w h e r e  the v i c t i m s  had b e e n  r e p e a t e d l y  b e a t e n  by t h e i r  
h u s b a n d s  or  b o y f r i e n d s .  In s o m e  o f  t h e s e  cases, c r i m i n a l  
c h a r g e s  h a d  b e e n  filed, o n l y  t o  be l a t e r  d i s m i s s e d  at the 
v i c t i m ' s  r e q u e s t .  It m a k e s  l i t t l e  s e n s e  to t o u g h e n  the  
s t a t e ' s  c i v i l  a n d  c r i m i n a l  laws a g a i n s t  d o m e s t i c  v i o l e n c e  on  
one h a n d  but, on  the o t h e r  h a n d ,  to c o n t i n u e  to a l l o w  
a b u s e r s  to p r e s s u r e  t h e i r  v i c t i m s  in t o  " c i v i l l y  
c o m p r o m i s i n g "  the c h a r g e s  a g a i n s t  them.
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T h i s  b i l l  r e c o g n i z e s  t h a t  w e  h a v e  a n  o b l i g a t i o n  to p r o t e c t  
t h o s e  w h o  are too y o u n g ,  t o o  old, o r  t o o  e m o t i o n a l l y  
v u l n e r a b l e  to b e  a b l e  t o  e f f e c t i v e l y  p r o t e c t  t h e m s e l v e s .  
T h e  a b u s e  of w o m e n ,  c h i l d r e n ,  a n d  the e l d e r l y  is a n  o f f e n s e  
a g a i n s t  e v e r y  m e m b e r  o f  a c i v i l i z e d  s o c i e t y ;  it is 
e m p h a t i c a l l y  n o t  a " p r i v a t e  d i s p u t e "  for w h i c h  a c i v i l
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C o p i e s  o f  m i n u t e s  l i s t e d  b e l o w  w e r e  o r i g i n a l l y  i n c l u d e d  
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a t t a c h e d  a m e n d m e n t ( s )
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[ ] s a m e  a s  p r e v i o u s  f i s c a l  note
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[ ] s a m e  as p r e v i o u s  ze r o  fiscal

n o t e  p u b l i s h e d  __________________
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A M E N D M E N T # !

O f f e r e d  in t h e  H o u s e  

To: H B  122

B y  G r u e n b e r g  & 

T a y l o r

P a g e  1, l i n e  19

D e l e t e  "(4) l a r c e n o u s l y ^ 11 a n d  i n s e r t  "[(4) L A R C E N O U S L Y ] " 

R e n u m b e r  f o l l o w i n g  s e c t i o n  a c c o r d i n g l y .

C o m m e n t :  I n  a p p r o p r i a t e  cases, t h e  c o u r t  s h o u l d  h a v e  t h e

a u t h o r i t y  t o  a l l o w  c i v i l  c o m p r o m i s e s  o f  p e t t y  l a r c e n i e s ,  

i n c l u d i n g ,  f o r  e x a m p l e ,  s h o p l i f t i n g s .  L a r c e n i e s  u n d e r  $500 

a n d  t h e f t  o f  c r e d i t  c a r d s  a r e  m i s d e m e a n o r s  a n d  c o u l d  b e  

c i v i l l y  c o m p r o m i s e d  if t h e  a m e n d m e n t  is a d o p t e d .
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O f f e r e d  in t h e  H o u s e  

TO: H B  122

P a g e  1, l i n e  20, f o l l o w i n g  11 (5)":

I n s e r t  " in a c a s e  i n v o l v i n g  a m i s d e m e a n o r  c h a r g e

u n d e r  A S  11^41, c r i m i n a l  t r e s p a s s  CAS 1 1 . 4 6 . 3 2 0  - . 3 3 0 ) .  
. -

harassment//#AS 11.61. 1 2 0 ) ,  o r  s i m i l a r  m u n i c i p a l  

c^r^in^nce^ w h i c h  w a s  c o m m i t t e d  "

T

<SK=~Cj}_
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O f f e r e d  in  t h e  H o u s e  B y  G r u e n b e r g

TO: H B  122

P a g e  1, l i n e  11, f o l l o w i n g  "Acti o n . "

I n s e r t  "(a)"

P a g e  1, a f t e r  l i n e  28 insert:

" S e c t i o n  2. A S  1 2 . 4 5 . 1 2 0  is a m e n d e d  b y  a d d i n g  a n e w

s u b s e c t i o n  t o  read:

(b) N d l f ' w i t h s t a n d i n g  A S  2 4 . 4 5 . 1 2 0 ( a ) ( 5 )  t h e  c o u r t  m a y  

a c c e p t  a c i v i l  c o m p r o m i s e  to a c r i m e  o t h e r w i s e

s, if t h e  c o u r t  m a k e s  f i n d i n g s  b a s e d  on c l e a r

a n d  c o n v i n c i n g  e v i d e n c e  that:

(1) t h e  v i c t i m  "and d e f e n d a n t  a r e  e n g a g e d  i n  a

/divorce c a s e  in w h i c h  b o t h

a r e  r e p r e s e n t e d ^  b y  i n d e p e n d e n t  c o u n s e r > ^ a n d  b o t h  

c o u n s e l  h a v e  j o i n t l y  p e t i t i o n e d  t h e  c o u r t  to

a c c e p t  t h e  c o m p r o m i s e ,

(2) b o t h  p a r t i e s  a r e  a w a r e  o f  t h e  c o n s e q u e n c e s  of 

t h e  p r o s e c u t i o n  of the c r i m i n a l  c h a r g e ,  a n d  t h e  

c o n s e q u e n c e s  o f  a d i s m i s s a l ,

(3) t h e r e  is n o  d u r e i s  or* c o e r c i o n  of t h e  v i c t i m ,  

and;

(4) t h e r e  is n o  n e e d  to' p r o t e c t ( t h e ^ v i c t i m  p t  

t h e  p u b l i c  b y  p r o s e c u t i n g  t h e  c r i m i n a l  c h a r g e . "
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M E M O R A N D U M  

4 / 1 4 / 8 7  

TO:

FROM:

RE:

* * * * * * *  M a x  s a y s  t h a t  t h e  f l o o r  b a t t l e  w i l l  b e  o v e r  a d o p t i n g  
t h e  J u d i c i a r y  C o m m i t t e e  CS - h e  w i l l  m o v e  it * * * * * * * * *
A f t e r  t h a t  i s  d e c i d e d ,  M a x  w i l l  h a v e  a m e n d m e n t s  re  d i v o r c e .

H B  122 ( R u l e s / G o v e r n o r )  A n  A c t  r e l a t i n g  to t h e  a u t h o r i t y  
t o  c o m p r o m i s e  c e r t a i n  m i s d e m e a n o r s

Status: H o u s e  F l o o r

J u d i c i a r y  h e a r d  H B  122 2/18, 2/26, 3/3

T e s t i f i e d :  B a r b a r a  M i k i l o s ,  C o u n c i l  o n  D o m e s t i c  V i o l e n c e
a n d  S e x u a l  A s s a u l t  
M a r g o t  Dick, S h e l t e r s  N e t w o r k  
G a y l e  H o r e t s k i ,  L a w  - P r o s e c u t i o n

J u d i c i a r y  p a s s e d  o u t  CS

J u d i c i a r y  CS: D e l e t e d  " l a r c e n o u s l y "  as t y p e  o f  c r i m e
t h a t  c a n n o t  b e  c i v i l l y  c o m p r o m i s e d  - a l l o w i n g  c o m p r o m i s e  f o r  
larceny.

Issue: G r u e n b e r g  w a n t s  t o  a d d  e x c e p t i o n s  t o  t h e
e x c e p t i o n  i.e. s i t u a t i o n s  w h e r e  c i v i l  c o m p r o m i s e  c a n  o c c u r  
b e t w e e n  f a m i l y  m e m b e r s  w h o  a r e  in d i v o r c e  p r o c e e d i n g s .  (See 
n e w s p a p e r  f r o m  U l m e r  re  m u r d e r s  in f a m i l i e s  w h o  a r e  in d i v o r c e  
p r o c e e d i n g s ) .

F i n a n c e  C o m m i t t e e  (by o n e  vote) a d o p t e d  o r i g i n a l  b i l l  
( r e j e c t i n g  J u d i c i a r y  CS)

T e s t i m o n y  f o r  t h e  bill:
T h e  o n l y  t h i n g  b a t t e r e r s  s e e m  t o  c o n s i s t e n t l y  r e s p o n d  t o  

is g e t t i n g  i n t o  s e r i o u s  t r o u b l e  w i t h  t h e  law. T h i s  s e e m s  t o  
b e  t h e  only a p p r o a c h  t h a t  r e a l l y  g i v e s  t h e m  t h e  m e s s a g e  t h a t  
s o c i e t y  does n o t  a p p r o v e  of  t h e i r  actions. T o o  f r e q u e n t l y ,  
t h e  v i c t i m  w i l l  d r o p  t h e  c h a r g e s ,  c i v i l l y  c o m p r o m i s e  t h e  c a s e

R e p . J  o h n J u n / ^ _

J. H a r t l e / / ^ ^

H B  122 C i v i l  c o m p r o m i s e



a n d  s t a r t  t h e  c y c l e  o f  b e h a v i o r  again.

T e s t i m o n y  a g a i n s t  t h e  bill:
T a k e s  a w a y  a n  a b i l i t y  of  p e o p l e  t o  s e t t l e  t h e i r  o w n  

d i s p u t e s  v o l u n t a r i l y .

T e s t i m o n y  f o r  r e m o v i n g  " l a r c e n o u s l y : "
G i v e s  a p e r s o n  w h o  h a s  b e e n  r o b b e d  a t o o l  f o r  g e t r i n g  h i s  

o r  h e r  m o n e y  b a c k  e.g. " m a k e  m e  w h o l e  a n d  I w i l l  c o m p r o m i s e  
o u t  o f  c o u r t . "  O t h e r w i s e  it d o e s n ' t  d o  t h e  t h i e f  a n y  g o o d  to 
m a k e  t h e  v i c t i m  wh o l e .

T e s t i m o n y  a g a i n s t  r e m o v i n g  " l a r c e n o u s l y : "
A l l o w s  a c r i m i n a l  t o  m a i n t a i n  a p a t t e r n  o f  b e h a v i o r ,  i.e. 

s t e a l i n g  a n d  c o m p r o m i s i n g ,  w i t h o u t  i n v o l v i n g  l a w  e n f o r c e m e n t .
A  p o n v i c t i o n  f o r  l a r c e n y  is u s a b l e  in  c o u r t  a g a i n s t  an  
a c c u s e d  c r i m i n a l .



A L A S K A  W O M E N ’ S  L O B B Y

POST OFFICE HOX 1 0-1 5 7 1 . ANCHOHAGE. ALASKA 0 9 5 1 0

F e b r u a r y  1 8 ,  1 9 8 7

H o n o r a b l e  J o h n  S u n d ,  C h a i r m a n  

H o u s e  J u d i c i a r y  C o m m i t t e e  

P . O .  B o x  V  

J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  C h a i r m a n  S u n d  a n d  m e m b e r s  o f  t h e  c o m m i t t e e :

T h e  A l a s k a  W o m e n ' s  L o b b y  w o u l d  l i k e  t o  e x p r e s s  o u r  

c o n t i n u i n g  s u p p o r t  f o r  l e g i s l a t i o n  w h i c h  w o u l d  p r o h i b i t  

t h e  c i v i l  c o m p r o m i s e  o f  c r i m i n a l  c a s e s  w h i c h  a r i s e  f r o m  

d o m e s t i c  a s s a u l t .

I t  l i a s  b o o n  p o l i c y  i n  m a n y  a r e a s  o f  t h e  s t a t e  t o  t a k e  

d o m e s t i c  a s s a u l t  c a s e s  t o  c o u r t  e v e n  i f  t h e  v i c t i m  c h a n g e s  

h e r / h i s  m i n d  b u t  t h e  s t a t u t e s  m u s t  b a c k  u p  t h i s  p o l i c y .

P r o f e s s i o n a l s  b e l i e v e  t h a t  n e a r l y  a l l  s u c h  v i c t i m s  a r e  

p h y s i c a l l y  o r  e m o t i o n a l l y  c o - e r c e d  i n t o  d r o p p i n g  t h e  c h a r g e s .

C i v i l  c o m p r o m i s e  i s  n o t :  a p p r o p r i a t e  i n  d o m e s t i c  v i o l e n c e  

c a s e s  a s  i t  i s  v e r y  i m p o r t a n t  t o  g e t  t h e  o f f e n d e r  i n t o  

t r e a t m e n t  i n  o r d e r  t o  a v o i d  s u b s e q u e n t  o f f e n s e s .

H B  1 2 2  r c c o g n i / . e s  t h a t  s o c i e t y  m u s t  s o m e t i m e s  i n t e r v e n e  

t o  p r o t e c t  v u l n e r a b l e  p e r s o n s  w h o  m a y  b e  u n a b l e  t o  p r o t e c t  

t h e m s e l v e s .

W e  a r e  w h o l e - h e a r t e d l y  s u p p o r t i v e  o f  t h i s  i m p o r t a n t  l e g i s l a t i o n  

a n d  w o u l d  u r g e  i t ' s  s p e e d y  p a s s a g e .

T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n .

S i n c e r e l y ,

S h e r r i e  M a r k i n v G o l l  

A l a s k a  W o m e n ' s  L o b b y



£ e j*

STEVE COWPEK GOVERNOR

PUBLIC DEFEXDEK AGEXCY /

/ 900 W. 5TH AVENUE 
SUITE 200
ANCHORAGE. ALASKA 99501 
PHONE: (807) 279-7SA1

March 17, 1987

Mark Handley
Alda to Representative Gruenberg 
P.O. Box V
Juneau, Alaska 99811 

Dear Mark:

Thank you for requesting my Input on Representative Gruenberg's 
amendment to HB 122 regarding civil compromise of misdemeanors.

It 1s my understanding that Reoresentatlve Gruenberg's amendment would 
allow theft and concealment of merchandise cases to be civilly 
compromised If they are misdemeanors. There are a number of theft 
offenses which would he part.1r.ul arly amenable to civil compromise. For 
example, theft of services, AS 11.46,200 Includes absconding without 
paying for hotel or restaurant services* If a defendant in one of these 
cases were to pay the hotel or restaurant for the services rendered and 
were perhaps to provide additional compensation for the time and effort 
spent 1 n processing the charges, the criminal justice system would be 
relieved of this class of cases.

Another c l a s s i f i c a t i o n ^  "theft casks which might be amenable to 
compromise are those involving “theft of lost or mislaid property, AS 
11.46.160, In these cases, a person is charged with theft if he finds 
mislaid property and keeps that property rather than attempting to 
restore it to the owner. In a case of this sort, if the property were 
eventually returned to the owner and other compensation or services 
rendered by the defendant to the owner's satisfaction, the criminal 
justice system could b# relieved of processing this typo of case.

A third classification of theft cases which might appropriately allow 
civil compromise are these involving theft of merchandise from a store. 
Again, if a defendant were to -eturn the merchandise and perhaps 
volunteer to do yard work or Janitorial work for the owner of the store, 
this type of case might appropriately be removed from the criminal 
justice system.

It 1s my understanding that the state's position is to continue to 
obtain formal theft convictions In order to assure that a prior record 
Is available for Impeachment purposes should trials on other criminal 
offenses arise 1n the future. However, some theft cases are resolved
prior to pollc# involvement or charges being filed 1f the victim 1a able
to obtain the return of his property before the police are called. In
those cases, the state never has 1nvolv w m u h L anU m u priur uuuv lotion



exists., Representative Gruenberg's proposed amendment w i n  simply allow 
the same type uf resolution snort or criminal Justice proceedings at a 
later stage of the case.

In a time of declining oil revenues, 1t will be Important to focus 
judicial, prosecution and public defense resources on those offenses 
which truly require formal prosecution, conviction and incarceration.
The civil compromise statute will apply only to mis^mejmjoti^lffenses 

Tlnvolvlng less than $500 of_proj.e.rty or ser vic es ./ If the vlctim'ts—‘— \ 
"satTsfTed with the return of property or payment for lost time or c 
services, it may make sense for the criminal justice system to focus on ] 
other cases where the victim wishes to proceed with prosecution^ J

I appreciate your request for my input on this matter. Feel free to 
contact me 1 f you have any questions on.this bill or any others.

Very truly yours,

Dana Fabe 
Public Defender

DF:sh

2
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and  Ja m e s  fi led fo r  divorce on J u n e  29, ty to com prom ise  m isdem eanors  has been
1983. The divorce w as  no t g ran ted  until express ly  c on fe r red  by legisla ture  and
M ay 29, 1984. Given these  c ircum stances, p rosecu to ria l  co n se n t  to civil compromise is
the  c o u r t  did no t a b u se  its discretion in no t n ecessa ry  a s  m a t te r  o f  constitutional
re ly ing  on th e  d a te  o f  p e rm an en t  sepa ra -  law.
tion in its division o f  p roper ty  and aw a rd  of 
in terest .

The sup e r io r  c o u r t ’s  division of p roper ty  
is R E V E R S E D  and tiie case R E M A N D E D  
for  fu r th e r  p roceed ings  cons is ten t  with this 
opinion.4

2. C o n s t i tu t io n a l  L aw  <2=70.1(10)
A m en d m en t  to  civil a s s a u l t  s ta tu te  [AS 

12.45.129-12.45.140] to c re a te  exception for 
crim es a r is in g  from  dom estic  disputes is 
c lea rly  m a t te r  o f  legislative, ra th e r  than 
judicial, concern.

3. C r im in a l  L a w  ©=40
Civil com prom ise  s t a tu t e  [AS 12.45.- 

120-12.45.140] does no t conflie t with Code 
o f  P rof .Resp .,  D R  7—105(A), prohibiting a 
law yer  from  p re s e n t in g  criminal charges 
solely  to obtain a d v a n ta g e  in civil n r  tier, 
b ecau se  dismissal o f  case  upon civil com­
p rom ise  does no t  imply t h a t  case was pres­
e n t e d  "solely  to obtain  an  advantage in 
civil m a t te r ."

KEY NUX31P V f l l f H

ST A T E  o f  A la sk a ,  A p pe llan t

B ru c e  N’E L L E S ,  Appellee.

No. A-995.

C o urt  o f  A ppeals  o f  Alaska. 

Feb. 7, 1986.

J e f f e r y  O ’B ry an t ,  A sst .  Dist. Attv., Har­
ry  L. Davis, Dist. A tty . ,  Fairbanks, and 
H aro ld  M. Brown, A tty .  Gen.,  Juneau, for 
appellan t.

R aym ond  F u nk ,  A sst .  Public Defender, 
F a i rb an k s ,  and  D ana  Fabe, Public Defend­
er, A nchorage ,  fo r  appellee.

S la te  b r o u g h t  action for  m isdem eanor 
assau l t .  The  F o u r th  Judicial D istric t 
Court,  F a irban ks ,  H.E. Crutchfield, J.,  dis­
missed  the  c h a rg e  p u r s u a n t  to  m isdem ean­
o r  civil compromise s t a tu t e  an d  S ta te  ap ­
pealed. The C ourt  o f  Appeals, B ryner ,  
C.J., held tha t :  (1) the  civil compromise 
s t a tu t e  did no t  violate doctr ine o f  s e p a ra ­
tion o f  powers,  and (2) dismissal o f  case  
upon civil compromise did no t  imply th a t  
c ase  w a s  p rosecu ted  solely to obtain  ad v an ­
tag e  in civil m a t te r .

Affirmed.

B efo re  B R Y N E R , C.J., and  COATS anJ 
S IN G L E T O N , J J .

O P IN IO N

B R Y N E R , C h ief  Ju d g e .

T he  s t a t e  appea ls  f rom  a district court 
d ism issa l o f  a m isdem eanor assau lt  charge 
a g a in s t  B ruce  Nelles. J u d g e  H.E. Crutch­
field d ism issed the  c h a rg e  pu rsu an t  to the 
m isd em ean o r  civil compromise statute. 
W e aff irm .

1. C o n s t i tu t io n a l  L aw  ©=61, 74 
C r im in a l  L a w  ■3=12 

Civil compromise s t a tu t e  [AS 12.45.- 
120-12.45.140] does no t  violate sep a ra t io n  
o f  pow ers  doctr ine  because  c o u r t 's  authori-

•5. Rccnu.sc we remand for further proceedings, 
we need no: consider Junior.' contention that the

B A C K G R O U N D  

While intoxicated, Nelles s truck  his girl­
friend, M ary M. H enry ,  on the  mouth with 
his fist.  H en ry 's  injury required four

court abused its discretion in awarding attor­
ney's fees to Deborah.



STATE v. NELLES Alaska gQ7
Cite oj 713 P Jd 806 (AlajknApp. 1986)

stitches. She filed a  cit izen a r r e s t  fo rm  
seeking N elles’ a r r e s t .

At a bail hea r ing  befo re  J u d g e  C ru tch ­
field, Nelles ' a t to rn ey  moved fo r  dismissal. 
He subm itted a  s t a te m e n t  ti tled "C om pro­
mise of Criminal Action,” which w as  signed  
by Henry and  s ta ted :

Comes now th e  in jured p a r ty  in the 
above-entitled action, M ary H enry ,  and  
hereby acknow ledges  t h a t  h e /s h e  has re ­
ceived sa t is fac tion  fo r  the  in jury  to 
his /her person  and  f u r th e r  s t a te s  th a t  
he/she does not wish to proceed with this 
action, s ince h e / s h e  has  received sa t is ­
faction for  injury to h i s /h e r  person  from  
the D efendan t,  B ruee  Nelles.

The s ta te  opposed N e lle s ’ motion for  dis­
missal. T he  court  a llowed N elles '  counsel 
to examine H en ry  u n d e r  oath . H e n ry  te s t i ­
fied tha t  she  and N elles  intended to m arry ,  
that he had  never  a s sau l ted  h e r  on any  
other occasion d u r in g  the i r  one  y e a r  to­
gether, th a t  none o f  h e r  clothes had  been 
torn, th a t  she  had no t incurred  any  medical 
expenses, th a t  she  w a s  unem ployed a t  the  
time o f  the  assau l t ,  had  lost no w ages ,  and  
that she  did no t w a n t  any  civil com pensa­
tion from Nelles.

Judge Crutchfie ld  f u r th e r  quest ioned 
Henry:

Court: (to w itness)  I don’t know  w h e th ­
e r  Mr. Wildridge, in tak ing  th is  w rit ten  
s t a te m e n t  from you, explained the  pro­
visions o f  T itle  12.-55.120—130. which 
I’m obviously looking at. And, 1 think 
the basis  fo r  this  is to not p rosecu te  
som e cases  b u t  by the  sa m e  time the  
leg is la tu re  recognizes t h a t  th e  c o u r t  
sy s tem  and  th e  police, and the  p rosecu­
tor should  not be som e type  o f  a  b u f fe r  
zone and  have  th e i r  time taken  up with 
boy-girl relations, okay?

H enry: I und ers tan d .
Court: And, th e re 's  som e provisions for 

costs  and  I’ve n ev e r  been c lear  a b o u t  
who the  cos ts  should  be a sse ssed

1. AS 12.-I5.I20-.1-J0; Ariz.Rcv.Sial.Ann. <j 13- 
3931 (1978); Cal.l’enal Code § 1377-79 (West 
19S2); Idaho Code Ann. § 19-3401-3903 (1979); 
Mass.Gen.Laws Ann. ell. 270. § 55 (West 1972); 
Nev.Rev.Stat. § 17S.564-56S ( 1«S3J: Okla.Stat.

a g a in s t ,  w h e th e r  it’s the  d e fe n d a n t  o r  
the  w itness  who b rin gs  the  charges ,  
and ,  th e n —you a re  aw are ,  o f  course, 
t h a t  th e r e ’s a possibility th a t  if I g r a n t  
it, t h a t  I may, based  upon the  co u r t 's  
time and  eve rybody’s  time, I m ay  have 
to a s s e s s  som e costs— befo re  i t  would 
be dismissed? Did you un d e rs ta n d  
th a t?

H enry:  (inaudible)
C ourt:  Okay.

C ourt:  Y ou 're  no t f r igh ten ed  o f  Mr. 
N elles  I ta k e  it  then, you, he d id n 't  t ry  
to ta lk  you  into d o ing  this o r  th r e a te n ­
ing you in any  way?

H enry:  No.

J u d g e  Crutchfield  initially denied N e lle s ’ 
motion to dismiss. A f te r  N elles  moved for 
reconsidera tion , how ever,  J u d g e  C ru tch ­
field o rd e red  the  case  d ism issed " p u r s u a n t  
to the  civil com prom ise  provisions” and  
"upon  p ay m e n t  o f  S100 cos ts ."  T he  s ta te  
has appea led  th e  o rd e r  o f  dismissal.

D ISC USSIO N

"In  theory  there  should  be no compro­
mises o f  criminal c ases .” Miller, The C om ­
p ro m ise  o f  C r im in a l Cases, 1 So.Cal.L. 
Rev. 1 (1027). And in practice, " th e  civil 
and  criminal law o p e ra te  independently  o f  
one a n o th e r  so  th a t  resolu tion  o f  a v ictim’s 
civil r ig h ts  an d  rem ed ies  has no e f fe c t  upon 
criminal p rosecu tion ."  People i\ M oulton, 
131 Cal.App.3d Supp. 10, 1S2 C al.Rptr .  761, 
766 (1982). "A n exception to this  principle 
exis ts ,  how ever,  w h e re  a  s t a tu t e  specifical­
ly au th o r izes  a  com prom ise  o f  th e  criminal,  
as  well as  the  civil, liability a r is in g  o u t  o f  
cer ta in  conduc t ."  Annot. ,  -12 A .L.R.3d 315, 
318, § 2[a]. M any s ta te s ,  including Alaska , 
have  adop ted  such  s ta tu te s ,  allowing jud i­
cially-sanctioned com prom ises  and  d ismis­
sa ls  o f  criminal ch a rg es . '

I t  a p p e a rs  t h a t  A la sk a 's  civil compromise 
s t a tu t e s  derived  f rom  the  s a m e  source  as

Ann. tit. 22, § 1291-94 (West 1958); Or.Rev.Stat.
§ 135.703-709 (1983); I’a.Stat.Ann. lit. 19, 26
(I’urtloti 1964); Utah Code Ann. §§ 77-50-1 to
-3 (1978).
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m ost o th e r  s im ilar  s t a tu te s ,  a  IS*.
York s t a tu t e  t h a t  read:

T h a t  in all c a ses  w h e re  a  person  shall,  on 
the  com pla in t  o f  ano the r ,  be bound  by 
recognisance  to  appear ,  o r  shall,  fo r  w a n t  
o f  su re ty ,  be comm itted, o r  shall be in­
dicted fo r  an  a s s a u l t  and  b a t te ry ,  o r  o th ­
e r  m isdem eanor,  to tn e  injury and  d a m ­
a g e  o f  th e  p a r ty  complaining, and  not 
c h a rg e d  to  have been done riotously o r  
with in ten t  to  com m it a felony, o r  not 
be ing  an  in fam ous crime, and  fo r  which 
th e re  shall a lso  be a  rem edy  by civii 
action, if the  p a r ty  complaining shall a p ­
p e a r  before  the  m a g is t r a te  who m ay 
have tak en  the  recognisance, o r  m ade  the 
com m itm ent ,  o r  befo re  th e  co u r t  in which 
the  indic tm ent shall be, and  acknow ledge 
to have  received sa t is fac t ion  for  such  
in jury  and  dam age ,  it shall be law ful fo r  
the  m a g is t ra te  in his discretion to dis­
c h a rg e  the  recognisance , &c. o r  fo r  the  
c o u r t  a lso  in th e i r  discretion, to o rd e r  a 
no lle  prosequi to be en te re d  on the  in­
dictment.-’

1 N.Y.R.L. § 19 (1813), quo ted  in  People r. 
M oulton, 131 CaI.App.3d Supp. 10, 182 Cal. 
Rptr. 701, 765 (1982). T he  purpose  o f  the  
s t a tu t e  w a s  to e n c o u ra g e  the  amicable  r e s ­
olution o f  d ispu tes  th a t  w ere  prim arily  p ri­
v a te  in na tu re :

T he policy under ly in g  com prom ise  s t a t ­
u te s  w a s  explained by the  N ew  York 
Com m iss ioners  on P ract ice  and P leading 
in 1P49 as  follows:

T h e re  a rc  m an y  eases ,  which a re  tech­
nically public o f fenses ,  b u t  which a re  
in rea l i ty  r a th e r  o f  a  p r iva te  th a n  a

2. In large part, the laws of Alaska arc derived 
I'r.itn those of Oregon. P. Brown, The Source* 
of the Alaska uutl Oregon Cad':.,. Part I, 2 U.C.L. 
A.-Alaska L.Rev. IS. 16 (1972). The Alaska civil 
compromise statutes appear to first have been 
adopted in 1900 and to have been derived from 
die Oregon Civil Compromise Statutes. See 
Ann.Alnska Codes, l’t. il, ch. 28. tjjj 253-256 
(Carter 1900) (the Alaska statute iclers to the 
Oregon law. presumably as its source). See 
iajm. n.3, The Alaska statutes abu bad virtual­
ly identical wording to the Oregon statutes. 
Compare Ann.Alnska Codes, Pt. il, ch. 28, 
•jt, 253-256 (Carter 1900) with Gen.I.aws of Or., 
C id-.' of Crim.Proc., .it. -XXX, k$ 315-318 
(l)oady lS i5-;.iut); remiml'-.tvd. Vtui Laws ol

Or., Cnm.Code tit. I. ch. XXX. §§ 1519-1522 
(Hill 1892); renumbered. Or.Laws, tit. .Will, 
eh. XV. §§ 1696-1699 (Lord 19|0).

The laws of Oregon, and therefore Alaska, are 
derived in large part from tlui'-e of New York. 
Although, " |l | l io major hmrowing tick place in 
Oregon m '853-1854 . . .  Oregon’s eeiebrated 
Judge Matthew P. Ready and others reworked 
the Oiegon law in IS62-1S64, using as Ih-etr 
major sources the 1854 codes and the draft 
codes prepated for New York by a commissi' n 
by David Dudley I'icld. The eieM Comr.iiss -n 
had abo relied heavily tut the older New Y A 
statutes . . . "  I-'. Drown. The Sources <’/ :et
Alusku anil Or-goir Codes, Part II, 2 U.C.I..A— 
M.oka I ..Rev. 87 (1973V

1  *•» e i . , .. . j , - . , .  t. ,| M - . K t f j r 1

public na tu re ,  and  w here  the public 
in te res ts  a re  b e t t e r  p rom oted by check­
ing than  by enco u rag in g  criminal pros­
ecutions. O f  this class a re  libels, and 
simple a s sa u l ts  and  batteries; or those 
which according to [ the civil compro­
mise s ta tu te ] ,  a re  not committed by or 
upon an  off icer o f  justice, while in the 
execution o f  th e  duties o f  his office, or 
riotously, o r  w ith  an in ten t to commits 
felony. W ith these  exceptions, cases 
o f  this  n a tu r e  have  by the policy of our 
s ta tu te s ,  a lw ays  been considered fit 
sub jec ts  o f  compromise . . . :  a  policy 
which has been carr ied  by the courts, 
still f u r th e r  th a n  the  te rm s  of the stat­
ute.

People v. M oulton, 182 Cal.Kptr, at 765 
(citations omitted).

A laska 's  civil compromise s ta tu tes  are 
contained in AS 12.45.120-12.45.140, which 
sta te :

Sec. Id .i5 .ld0 . A u th o r ity  to compro­
m ise m isdem eanors f o r  which victim 
has civil action. When a defendant :3 
held to a n sw e r  on a  c h a rg e  of misde­
m eanor fo r  which the parson injured by 
the  ac t  cons t i tu t ing  the crime has a rem­
edy by a  civii action, the crime may be 
compromised except w hen it w as commit­
ted

(1) by o r  upon a  peace officer, judge or 
m a g is t ra te  while in the  execution of the 
du ties  o f  th a t  office:

(2) riotously;

(3) with an in ten t to commit a  felony;
t4) larcenously.
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Sec. 1155.130. A cknow ledgm ent o f  
satisfaction by in ju red  party . I f  the 
party injured ap p e a rs  before  the  eo u r t  in 
which the d e fen d a n t  is hound to appear,  
at any time befo re  trial, and acknowl­
edges in w rit ing  th a t  sat isfac tion  has 
been received for  the  injury, the  co u r t  
may, on p ay m en t  o f  the  costs incurred, 
order the prosecution  dismissed and  the  
defendant d ischarged . The o rde r  is a  
bar to a n o th e r  prosecution for  the  sam e 
crime.

Sec. 12 .55. 150. C om prom ise o r  s ta y  
upon com prom ise by o ther m eans pro­
hibited. A crime may not be compro­
mised or the  prosecution o r  pu n ishm ent 
upon a compromise dismissed o r  stayed  
except as  provided by law.3

In this case, the s ta te  initially con tends 
that these s t a tu te s  violate the separa tion  of 
powers doctr ine. The s t a te  relies upon 
State c. Carlson, 555 P.2d 2G9, 271-72 
(Alaska 197G), and  P ublic D efender A gen ­
cy v. S u p er io r  Court, 534 l \2 d  947, 951-52 
(Alaska 1975). I t  a rg u e s  th a t  the  dis tr ic t 
court’s o rde r  o f  dismissal am o u n ts  to ‘‘a

3. The statutes, as originally adopted in 1900, 
read:

Sec. 253. IVital crimes may he compro­
mised. That wile 11 a defendant is held to 
answer on a charge of misdemeanor, for 
which the person injured by the act constitut­
ing the crime Itas a remedy by a civil action, 
the crime may be compromised, as provided 
in the next section, except when il was com­
mitted—

First. By or upon an officer of justice 
while in the execution of the duties of his 
off;-!?;

Second. Riotously; or
Third. With an intent to commit a felony;

or
Fourth. Larcenously.
Lavvs.Oreg., Oct. 19, 1864; Hill's Ann.Laws, 

s. 1519.
Sac. 254. Compromise by permission of die 

court; order thereon. That if the party in­
jured appear before the court at whielt the 
defendant is bound to appear, at any time 
before trial on an indictment for the eiiine, 
and acknowledge in writing that lie has re­
ceived satisfaction for the injury, the court 
may, m its discretion, on payment of the costs 
and expenses incurred, order all further pro­
ceedings to be stayed upon the prosecution 
and the defendant to be discharged there­
from; but the order and the reasons therefor 
must be entered on the journal. 
risPt’d— isi

usu rpa t ion  o f  the  executive  po w er  res id in g  
in the s t a t e  d is tr ic t  a t to rn e y 's  office to 
b r ing  c h a rg es  and  de te rm ine  th e i r  disposi­
tion." We find this  a r g u m e n t  to be  w ith ­
o u t  merit .

In S ta te  v. Carlson, the  d e fe n d a n t  w as  
indicted for  m urd e r ,  b u t  the  trial court ,  
ag a in s t  the  s t a t e ’s opposition, a g reed  to 
accep t a  guil ty  plea to the  lesse r  o f fen se  o f  
m an s laug h te r .  N o s t a tu t e  o r  ru le  p e rm it­
ted the  tria l co u r t  to accep t su ch  a plea. 
The sup rem e  c o u r t  reversed ,  f inding th a t  
th e  tr ial c o u r t 's  decision would “ u s u rp  the  
executive function o f  choosing which
cha rg e  to in i t ia te  "  555 P .2d a t  272.
In P ublic D efender A gency v. S u p e r io r  
Court, the  tr ial co u r t  o rdered  the  s t a t e  to 
p rosecu te  a  civil action for  child suppor t .  
The su p rem e  c o u r t  similarly  concluded th a t  
the  sepa ra t ion  o f  pow ers doctr ine  had  been 
violated, holding th a t  " t h e  A t to rn ey  G ener­
al can n o t  be controlled in e i the r  his decision 
o f  w h e th e r  to  proceed, or in his disposition 
o f  the  proceeding.” 534 P.2d a t  950.

[1] In the  p re s e n t  case, th e re  w as  no 
judicial in te r fe ren ce  with the p rosecu tion 's

I aws Oreg., Oct. 19, 1864; Hill's Atm.Laws, 
s. 1520; Saxon r. liill, 6 Oreg., 383.

See. 235. Order it bar to another prosecu­
tion. That tite order authorized by the last 
section, when made and entered, is a bar to 
another prosecution for the same crime.

Laws Oreg., Oct. 19, 1864; Hill’s Ann.Laws, 
s. 1521.

Sec. 256. Ail crime can be compromised, 
except. That no crime can be compromised, 
nor can any proceeding for the prosecution or 
punishment thereof be stayed upon a compro­
mise, except as provided in this chapter.

Laws Oreg., Oct. 19, 1064; Hill's Ann.Laws, 
s. 1522.
The statutes appear unchanged from the origi­

nal version in Comp.L.Ann.. tit. XV, ch. 28. 
<j<j 2362-2365 (1913); Comp.L.Ann., §§ 5431- 
5434 (1933), and Comp.L.Ann., tit. 66, ch. 18, 
&tj 66-18-1 to 66-18-4 (1948). In 1962, a num­
ber of minor amendments were made to the 
language of the statutes. See SLA, ch. 34, § o,13 
(1962). Additionally, the first exception 111 Sec. 
253 was expanded from die original "an officer 
of justice" to "a peace officer or magistrate," in 
1962, SLA, eh. 34, § 6.13 (1962). and expanded 
to "a peace otficcr, judge or magistrate," in 
1971. SLA. ch. 8. S 15 (1971). Also, See. 255 
was consolidated with Sec. 254 in 1962. SLA, 
ch. 34. § o.l3 (1962).
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initial decision to c h a rg e  Nelles . J u d g e  
C rutchfie ld  did su b seq u en t ly  exerc ise  his 
discretion to dismiss the  case. Yet this 
d ism issal w a s  express ly  au thor ized  by the 
leg is la tu re . AS 12.45.120, 1245.130.
T h e re  is no su g g es t io n  in the  civil com pro­
mise  s t a tu t e s  th a t  th e  c o u r t 's  pow er to 
d ism iss  is conditioned upon the  a g re e m e n t  
o f  th e  prosecutor.  In  fact, the  con tra ry  
a p p e a rs  to  be th e  case. See  Annot.,  42 
A .L.R.3d 315, 310 (a common condition 
p re ced en t  u n der  compromise s t a tu t e s  is the 
con sen t  o f  e i th e r  the  co u r t  o r  th e  p rosecu­
tor). See also H oines v. B a r n e y ’s Club, 
Inc., 28 Cal.3d 603, 170 Cal.Rptr .  42, 47, 
620 P.2d 628, 633 (19S0) (in expla in ing  the  
civil compromise s ta tu te ,  the co u r t  s ta te d  
t h a t  the  p rosecu to r  has  no role in a d ismis­
sa l  o f  civil compromise). T he  s t a te  has 
cited no case  p u rp o r t in g  to hold th a t  p rose­
cutoria l co nsen t  to a  civil com prom ise  is 
nec e ssa ry  as  a  m a t te r  o f  constitu tional law, 
and  w e  a re  aw are  o f  none. B ecause  the 
c o u r t 's  au th o r i ty  to com prom ise  m isde­
m ean o rs  has been express ly  co n fe r red  by 
th e  leg is la tu re ,  wo find the  p re s e n t  case 
read i ly  d is tinguishab le  from  S la te  v. C arl­
son  and  P ublic  D efender A gency  v. S u p e ­
rior Court, and  we conclude th a t  th e re  is 
no sepa ra t ion  o f  pow ers  violation m ade  o u t  
here.

[2J T he  s t a t e ’s n e x t  a rg u m e n t  is th a t  
crimes a r i s in g  from  domestic  d ispu tes  
shou ld  no t be am enab le  to civil com pro­
mise. Certainly, the s t a te  has a  valid con­
cern: t h a t  domestic  a s s a u l t s  no t go  u n p u n ­
ished m erely  because  th e  victims wish to 
w ith d raw  their  complain ts  in th e  hope th a t  
no fu r th e r  ab use  will occur. H owever,  the 
s t a t e  cites no su p p o r t  fo r  the  a rg u m e n t  
th a t  public policy m an da tes  a  judicially c re ­
a ted  exception to the civil compromise s t a t ­
ute. The  s t a tu te ,  in its c u r r e n t  form, does 
no t e x e m p t  domestic  d ispu tes .  Amend­

4. We note llial California lias amended the civil 
compromise stalutc lo create an exception bar 
rip;; civil compromise when the injury arises 
Ironi a second willful and knowing violation of 
a restraining order imposed to prevent domestic 
violence. Cal.I’ena! Code § 1377 (West 1)82) 
(statute amended 1"70). It should also be noted 
llitu law willful infliction of physical ir«jtirv re-

m en t  to  c rea te  additional exceptions is 
clearly  a  m a t te r  o f  legislative, r a th e r  than 
judicial, concern.*

Moreovt^, we note thnt,  u n der  the Alas­
ka  civil com prom ise  s t a tu te ,  the  decision 
w h e th e r  to d ismiss o r  p rosecu te  is vested in 
th e  so un d  discretion o f  th e  trial court, and 
no r ig h t  to dismissal is conferred  upon the 
accused. In  cases  o f  dom estic  violence that 
a p p e a r  to involve a con tinuing dan ger  of 
in ju ry  to  the  victim, it could well be an 
a b u se  o f  discretion fo r  th e  trial court to 
o rd e r  d ismissal .  In the  p re sen t  case, how­
ever,  th e  s t a t e  has  not su g g e s te d  any  ongo­
ing  d a n g e r  to  the  victim, and the  rpcord 
conta ins  no th ing  to indicate th a t  Judge 
Crutchfie ld  abused  his discretion in this 
r e g a rd .

[3] T h e  s t a te  f u r th e r  a rg u e s  tha t  the 
civil com prom ise  s t a tu te  eng end ers  conflict 
with the  A lask a  Code o f  Professional Re­
sponsibility, Disciplinary' Rule 7—105(A), 
which s t a t e s  chat "[a] law yer shall not 
p resen t ,  par t ic ipa te  in p resenting , cr 
th r e a te n  to  p re s e n t  criminal charges  solely 
to  obtain  an  a d v a n ta g e  in a  civil matter." 
See, e.g., M acD onald t: M nsiek, 425 F.2J 
373 (9th Cir. 1070) (prosecutorial misconduct 
w h e re  c h a rg e  o f  re s is t in g  a r r e s t  w as  intro­
duced as  “ b ludg eon "  behind the attem pt to 
d e fe a t  a  possible civil action by the arres­
te e  fo r  fa lse  a rres t) .  Th is  ru le  is plainly 
inapplicable here .  Dismissal o f  a  case 
upon civil com prom ise  s im ply  does not im­
ply th a t  th e  case  w as prosecu ted  “ solely to 
ob ta in  an  a d v a n ta g e  in a civil m a t te r .”3

J u d g e  C ru tch f ie ld 's  d ismissal o f  the case 
is A F F IR M E D .

(O | * !<  SUMSiH STSMM)

lulling in a "traumatic" condition upon a coha­
bitant of the opposite sex is a felony under 
California law. Cal.Penal Code § 273.5 (Wen 
1970) (adopted 1977).

S. The state lias also argued dial Alaska's civil 
compromise statute is unconstitutionally vague. 
We find tlii-. argument to be frivolous.
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C om pensation  Act, evidenced its in ten t  to 
exclude defective, d a n g e ro u s  m achinery  
from  the  coverage  o f  the  Compensation 
A ct . .

425 P.2d a t  605. Sim ilarly, A S  23.40.010 
was com prehensive  w hen it was enacted , 
b u t  i t  w as fu r th e r  defined  by PERA .

[ I l l  All s t a tu t e s  r e la t in g  to the  sam e 
sub jec t  m a t te r  should be read  to g e th e r  as a 
whole in o rd e r  t h a t  a to ta l  schem e evolves 
which m a in ta ins  the  in te g r i ty  o f  each ac t  
and  avoids ignor ing  one  o r  the  other .  
Fuentes  v. W orkers' Compensation .Appeals 
Board, 16 Cal.3d 1. 128 C al.R ptr .  673, 547 
P.2d 440, 453 (1976); S ta te  r. W right, su­
pra. With this goal in mind, P E R A  and  AS 
23.40.04o can be effec tively  harm onized to 
f u r th e r  the  legislative purpose  o f  es tab lish­
ing un iform  procedures for public employee 
collective ba rg a in in g  an d  to p ro tec t  th e  pol­
icies th e  leg is la tu re  th o u g h t  im p o r ta n t  in 
e n a c t in g  PERA .

T he  ju d g m e n t  is R E V E R S E D  and  R E ­
M A N D E D  w ith  ins truct ions to  e n te r  su m ­
m a ry  ju d g m e n t  in fav o r  of appe l lan t .

878 Alaska

T h o m as  P . H E N S E L , A pp e l lan t ,  

v.

S T A T E  o f  A laska ,  A ppellee .

No. 3719.

S u p rem e  C ourt  o f  Alaska.

Nov. 3. 1978.

Proceeding was in s t i tu ted  on petition 
by S ta te  to  review  an o rd e r  o f  the  d is tr ic t  
co u r t  g r a n t in g  motion o f  m oto r is t  to dis­
miss tra f f ic  com pla in t  p u rs u a n t  to  civil 
compromise s ta tu te s .  The  S u perio r  Court, 
T h ird  Judicial D istrict,  A nchorage , J .  Ju s t in  
Ripley, J.,  d e te rm in ed  t h a t  o ffense  with

which m otoris t was charged  w as not ame­
nable to civil compromise and  remanded 
case for f u r th e r  prosecution. Motorist fc
plead nolo contendere  to charge  and specifi­
cally p reserved issue o f  civil compromise for 
appeal. T h e  S uprem e C ourt  held th a t  act fj
co n s t i tu t in g  crime o f  leaving scene of an f
acc ident is fa i lu re  to s top  and  make neces- 
sa ry  exchan g es  o f  inform ation  o r  assistance ■>.
a f t e r  accident has occurred  and  is not one 
which causes in ju ry  to p r iva te  citizens with- •.
in m e an in g  o f  civil compromise statutes 
an d ,  hence, is not am enable  to civil compro­
mise.

Conviction a ff irm ed .

1. A u tom o b i le s  c = 3 3 6  
C rim ina l Law ft=40

A ct co n s t i tu t in g  crim e o f  leaving scene 
o f  an accident is fa ilure  to s top and make 
necessary  exchanges  o f  information or as­
s is tance  a f t e r  accident has occurred and is 
n o t  one which causes in jury  to private citi­
zens w ith in  m ean ing  of civil compromise 
s t a tu te s  and, hence, is no t am enable  to civil 
compromise. A S  12.45.120,12.45.130,12.15.- 
140, 28.35.060.

2. C rim ina l Law  c=>40

S e t t le m e n t  o f  claim for  injuries result­
ing  from an  accident can no t  se t t le  a claim 
by S ta te  for violation o f  its laws such as a 
t ra f f ic  com pla in t  fo r  leaving scene of acci­
den t .  AS 12.45.120,12.45.130, 12.45.140,23.- 
35.060.

Max F. G ruen berg ,  J r . ,  Anchorage, for 
appellan t.

M ary A nne  Henry, Asst. Dist. Atty., Jo­
seph D. Ralfe, Dist. A tty . ,  Anchorage, and 
A v ru m  M. Gross, A tty .  Gen., Juneau, for 
appellee.

Before B O O C H E V E R , Chief Justice, and 
RAB1NOW ITZ, C ON NO R  and  MAT­
T H E W S , Justices .
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O P IN IO N  

PER CURIAM.

This case concerns the  A laska  civil com­
promise s ta tu te s :  AS 12.-15.120, 12.45.130 
and 12,15.140.'

On S ep tem ber 22, 1976, Hcnscl s t ru ck  a 
vehicle driven by Dan B. G hatfie ld  on th e  
Old Wasilla H ighw ay  and  then le f t  th e  
scene. Hensel was cha rg ed  w ith  leaving 
the scene o f  an accident in violation of AS 
28.35.060.2 An a f f id av i t  in p roof  o f  sa t is ­
faction and civil compromise w as  signed  by 
Chatfield and  filed in d is tr ic t  court. I t  
stated th a t ,  as a  re su l t  o f  the  accident, 
Chatfield’s vehicle w as  d a m a g e d  in the  
amount of $365.00 and t h a t  Hensel had paid 
that am ou n t  of money to Chatfie ld.

On Decem ber 13, 1976, Hensel filed a 
motion to dismiss the  com plain t  p u rs u a n t  to 
AS 12.45.120 and  12.15.130, the  civil com pro­
mise s ta tu te s .  A h ea r in g  w as  held before 
the d is tr ic t court ,  which g ra n te d  Hcnsel 's

I. AS 12.45.120 provides:
Authority to compromise misdemeanors 

for which victim has civil action. When a 
defendant is held to answer on a charge of 
misdemeanor for which the person injured by 
the act constituting the crime has a remedy 
by a civil action, the crime may be compro­
mised except when it was committed

(1) by or upon a peace officer, judge or 
magistrate while in the execution of the 
duties of his office:

(2) riotously;
(3) with an intent to commit a felony:
(4) larcenously.

AS 12.45.i.30 provides:
Acknowledgment o f satisfaction by injured 

partly. If the party injured appears before 
the court in which the defendant is bound to 
appear, at any time before trial, and acknowl­
edges in writing that he has received satisfac­
tion for the injury, the court may, on pay­
ment of the costs incurred, order the prose­
cution dismissed and the defendant dis­
charged. The order is a bar to another prose­
cution for the same crime.

AS 12.45.140 provides:
Compromise or stay upon compromise by 

other means prohibited. No crime may be 
compromised or the prosecution or punish­
ment upon a compromise dismissed r.r stayed 
except as provided by law.

. AS 28.35.000 provides in part:
Duty of operator to give information and 

render assistance.

motion to dismiss. The  s t a te  peti tioned the 
super io r  cou r t  fo r  review. On April 11, 
1977, th e  super io r  cou r t  concluded t h a t  the  
c h a rg e  o f  leav ing  th e  scene o f  an acc ident 
was n o t  am ena b le  to civil compromise. The 
case w as rem and ed  fo r  f u r th e r  prosecution. 
Hensel pled nolo contendere  to the  charge , 
specifically p rese rv ing  the  issue o f  the civil 
compromise fo r  appeal.3

We have no t previously had  an  op por tun i­
ty  to in te rp re t  the  civil compromise s t a t ­
utes.

[1 ,2 ]  W e a g re e  w ith  the  super io r  c o u r t ’s 
conclusion th a t  th e  cr im e o f  leaving the 
scene o f  an  acc iden t is no t  am en ab le  to civil 
compromise. This  conclusion is suppor ted  
by cases in te rp re t in g  s im ila r  s ta tu te s .  
S ta te  v. D uffy , 33 Or.App. 301, 576 P.2d 
797, 798 (1978); People v. O'Renr, 220 Cal. 
App.2d Supp. 927, 34 Cal.Rptr .  61, 03-64 
(Cal.App.1963).4 The ac t  co n s t i tu t in g  the

(a) The operator of a vehicle involved in an 
accident resulting in injury’ to or death of a 
person or damage to a vehicle which is driv­
en or attended by a  person shall give his 
name, address, and vehicle license number to 
the person struck or injured, or the operator 
or occupant, or the person attending, and the 
vehicle collided with and shall render to any 
person injured reasonable assistance, includ­
ing making of arrangements for attendance 
upon the person by a physician and transpor­
tation. in a manner which will not cause 
further injury, to a hospital for medical treat­
ment if it is apparent that treatment is desira­
ble. Under no circumstances is the giving of 
assistance or other compliance with the pro­
visions of this paragraph evidence of the lia­
bility ol an operator lor the accident.

(b) Except as provided in (c) of this sec­
tion. a person who fails to comply with any 
of the requirements of this section is, ti| on 
conviction, punishable by imprisonment or 
not more than one year, or by a fine id r.ot 
more than $500, or by both. This provision 
does not apply to a person incapacitated by 
the accident to the extent he is physically 
incapable of complying with the requirement.

3. See Oveson v. Municipality o f Anchorage, 
574 P.2d 801, 803 n.4 (Alaska 1078); Cooksey 
v. State, 524 P.2d 1251, 1254-57 (Alaska 1974).

4. See also, State ex rel. Williams v. City Court 
o f City o f Tucson, 18 Ariz.App. 394, 502 P.2d 
543, 545 (1972); State ex rel. Schafer v. Fenton, 
104 Ariz. 100. 449 P.2d 939, 941 (1909).
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c r im e o f  leaving the scene o f  an accident is 
the  fa i lu re  to  s top  and  m ake  the  necessary 
ex ch a n g es  of in form ation  o r  a s s i s t a n c e 3 a f ­
t e r  the  acc iden t lias occurred. This om is­
sion is not one which causes in ju ry  to the 
p r iv a te  cit izen w ith in  th e  m ea n in g  o f  the  
civil compromise s ta tu te s .  S e t t lem en t  o f  
the  claim for  in juries  re su l t in g  from the

5. This case does noi involve a claim based on a 
failure to render assistance. We do not reach

accident can n o t  s e t t le  th e  s t a l e ’s claim for a 
violation o f  its laws.

The conviction is A F F IR M E D .

.votoj-tx’y

the issue of whether such a claim is subject in 
civil compromise.
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G r u e n b e r g

O r i g i n a l  s p o n s o r s :  T h o m p s o n ,  J e n k i n s ,

U e h l i n g ,  e t  a l

I N  T H E  H O U S E  B Y  T H E  J U D I C I A R Y  C O M M I T T E E

C S  F O R  H O U S E  B I L L  N O .  4 6 3  ( J u d i c i a r y )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  -  S E C O N D  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  t h e  a u t h o r i t y  t o  c o m p r o m i s e

c e r t a i n  m i s d e m e a n o r s  a n d  t o  t h e  p a y m e n t  o f  f i n e s  a n d  

r e s t i t u t i o n . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1 .  A S  1 2 . 4 5 . 1 2 0  i s  a m e n d e d  t o  r e a d :

S e c .  1 2 . 4 5 . 1 2 0 .  A U T H O R I T Y  T O  C O M P R O M I S E  M I S D E M E A N O R S  F O R  W H I C H  

V I C T I M  H A S  C I V I L  A C T I O N .  W h e n  a  d e f e n d a n t  i s  h e l d  t o  a n s w e r  o n  a  

c h a r g e  o f  m i s d e m e a n o r  f o r  w h i c h  t h e  p e r s o n  i n j u r e d  b y  t h e  a c t  c o n s t i ­

t u t i n g  t h e  c r i m e  h a s  a  r e m e d y  b y  a  c i v i l  a c t i o n ,  t h e  c r i m e  m a y  b e  

c o m p r o m i s e d  e x c e p t  w h e n  i t  w a s  c o m m i t t e d

( 1 )  b y  o r  u p o n  a  p e a c e  o f f i c e r ,  j u d g e ^  o r  m a g i s t r a t e  w h i l e  

i n  t h e  e x e c u t i o n  o f  t h e  d u t i e s  o f  t h a t  o f f i c e ;

( 2 )  r i o t o u s l y ;

( 3 )  w i t h  a n  i n t e n t  t o  c o m m i t  a  f e l o n y ;

( 4 )  b y  a s s a u l t  a g a i n s t

( A )  t h e  s p o u s e  o f  t h e  d e f e n d a n t ,  u n l e s s  t h e  c o u r t

f i n d s  t h a t  a d i v o r c e  i s  p e n d i n g  b e t w e e n  t h e  i n d i v i d u a l s a n d  a

r e s t r a i n i n g  o r d e r  a g a i n s t  f u r t h e r  a s s a u l t i v e  b e h a v i o r  h a s  b e e n

i s s u e d ;

( B ) a  f c . m e r  s p o u s e  o f  t h e  d e f e n d a n t ;

( C ) a  p a r e n t ,  g r a n d p a r e n t ,  c h i l d ,  o r  g r a n d c h i l d o f  t h e

d e f e n d a n t ;

I D ) a  m e m b e r  o f  t h e  s o c i a l  u n i t  c o m p r i s e d  o f t h o s e

l i v i n g  t o g e t h e r  i n  t h e  s a m e  d w e l l i n g  a s  t h e  d e f e n d a n t ;  o r

- 1 -  CSH3 4 6 3 ( Jur i ^
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(E) a p e r s o n  w h o  is n o t  a s p o u s e  or  f o r m e r  s p o u s e  of 

the d e f e n d a n t  b u t  w h o  p r e v i o u s l y  l i v e d  in a s p o u s a l  r e l a t i o n s h i p

w i t h  t h e  d e f e n d a n t  [ L A R C E N O U S L Y ] .

*  S e c .  2 .  A S  1 2 . 5 5 . 0 4 5 ( a )  ^ i s  a m e n d e d  t o  r e a d :

( a )  T h e  c o u r t  m a y  o r d e r  a  d e f e n d a n t  c o n v i c t e d  o f  a n  o f f e n s e  t o  

m a k e  r e s t i t u t i o n _ a s  p r o v i c e d  i n  t h i s  s e c t i o n , i n c l u d i n g  r e s t i t u t i o n  t o  

a  p u b l i c  o r  p r i v a t e  n o n p r ( ^ L t ’^ ) ) r g a n i z a t i o n  t h a t  h a s  p r o v i d e d  c o u n s e l -

i n g " T ~ ~ J i e d i c a X ?  o r  ( ^ r f i e l t ' g ? ^ e f v f i ^ ^  t o  t h e  v i c t i m  o r  a s  o t h e r w i s e  a u ­

t h o r i z e d  b y  l a w .  B e f o r e  a n  o r d e r  o f  r e s t i t u t i o n  i s  e n t e r e d ,  u p o n  

r e q u e s t ,  t h e  d e f e n d a n t  m a y  h a v e  a p  o p p o r t u n i t y  t o  e s t a b l i s h  b v  a  

p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h e  i n a b i l i t y  t o  p a y  r e s t i t u t i o n  d u r i n g
4

t h e  t e r m  o f  t h e  s e n t e n c e .  [ I N  D E T E R M I N I N G  T H E  A M O U N T  A N D  M E T H O D  O F

P A Y M E N T  O F  R E S T I T U T I O N ,  T H E  C O U R T ^ S H A L L  T A K E  I N T O > J A C C O U N T  T H E  F I N A N ­

C I A L  R E S O U R C E S  O F  T H E  D E F E N D A N T  A N D  T H E  N A T U R E  O F  T H E  B U R D E N  I T S  

V P A Y M E N T  W I L L  I M P O S E . ]

*  S e c .  3 .  A S  1 2 . 5 5 . 0 5 1 ( a )  i s  a m e n d e d  t o  r e a d :

( a )  I f  t h e  d e f e n d a n t  d e f a u l t s  i n  t h e  p a y m e n t  o f  a  f i n e  o r  a n y  

i n s t a l l m e n t  o r  o f  r e s t i t u t i o n  o r  a n y  i n s t a l l m e n t ,  t h e  c o u r t  m a y  o r d e r  

t h e  d e f e n d a n t  t o  s h o w  c a u s e  w h y  t h e  d e f e n d a n t  s h o u l d  n o t  b e  s e n t e n c e d  

t o  i m p r i s o n m e n t  f o r  n o n p a y m e n t .  I f  t h e  d e f e n d a n t  f a i l s  t o  e s t a b l i s h  

[ C O U R T  F I N D S ]  b y  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t  t h e  d e f e n d a n t  

d i d  n o t  i n t e n t i o n a l l y  r e f u s e  o r  f a i l  [ D E F A U L T  W A S  A T T R I B U T A B L E  T O  A N  

I N T E N T I O N A L  R E F U S A L  O R  F A I L U R E ]  t o  m a k e  a  g o o d  f a i t h  e f f o r t  t o  p a y  t h e  

f i n e  o r  r e s t i t u t i o n ,  t h e  c o u r t  m a y  o r d e r  t h e  d e f e n d a n t  i m p r i s o n e d  

u n t i l  t h e  o r d e r  o f  t h e  c o u r t  i s  s a t i s f i e d .  A  t e r m  o f  i m p r i s o n m e n t  

i m p o s e d  u n d e r  t h i s  s e c t i o n  m a y  n o t  e x c e e d  o n e  d a y  f o r  e a c h  $ 5 0  o f  t h e  

u n p a i d  p o r t i o n  o f  t h e  f i n e  o r  r e s t i t u t i o n  o r  o n e  y e a r ,  w h i c h e v e r  i s  

s h o r t e r .  C r e d i t  s h a l l  b e  g i v e n  t o w a r d  s a t i s f a c t i o n  o f  t h e  o r d e r  o f  

t h e  . c o u r t  f o r  e v e r y  d a y  a  p e r s o n  i s  i n c a r c e r a t e d  f o r  n o n p a y m e n t  o f  a  

C S H B  4 6 3 ^ J u d )  - 2 -
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G r u e n b e r g

O r i g i n a l  s p o n s o r s :  T h o m p s o n ,  J e n k i n s ,

U e h l i n g ,  e t  a l

I N  T H E  H O U S E  B Y  T H E  J U D I C I A R Y  C O M M U T E

C S  F O R  H O U S E  B I L L  N O .  4 6 3  ( J u d i c i a r y )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  -  S E C O N D  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  t h e  a u t h o r i t y  t o  c o m p r o c i s

c e r t a i n  m i s d e m e a n o r s  a n d  t o  t h e  p a y m e n t  o f  f i n e s  a r r  

r e s t i t u t i o n . 11

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1 .  A S  1 2 . 4 5 . 1 2 0  i s  a m e n d e d  t o  r e a d :

S e c .  1 2 . 4 5 . 1 2 0 .  A U T H O R I T Y  T O  C O M P R O M I S E  M I S D E M E A N O R S  F O R  W H I C E  

V I C T I M  H A S  C I V I L  A C T I O N .  W h e n  a  d e f e n d a n t  i s  h e l d  t o  a n s w e r  o n  z  

c h a r g e  o f  m i s d e m e a n o r  f o r  w h i c h  t h e  p e r s o n  i n j u r e d  b y  t h e  a c t  c o n s t i ­

t u t i n g  t h e  c r i m e  h a s  a  r e m e d y  b y  a  c i v i l  a c t i o n ,  t h e  c r i m e  m a y  b e  

c o m p r o m i s e d  e x c e p t  w h e n  i t  w a s  c o m m i t t e d

( 1 )  b y  o r  u p o n  a  p e a c e  o f f i c e r ,  j u d g e _ j _  o r  m a g i s t r a t e  w h i l e  

i n  t h e  e x e c u t i o n  o f  t h e  d u t i e s  o f  t h a t  o f f i c e ;

( 2 )  r i o t o u s l y ;

( 3 )  w i t h  a n  i n t e n t  t o  c o m m i t  a  f e l o n y ;

( 4 )  b y  a s s a u l t  a g a i n s t

( A )  t h e  s p o u s e  o f  t h e  d e f e n d a n t ,  u n l e s s  t h e  c o u r t

f i n d s  t h a t  a d i v o r c e  i s  p e n d i n g  b e t w e e n  t h e  i n d i v i d u a l s a n d  a

r e s t r a i n i n g  o r d e r  a g a i n s t  f u r t h e r  a s s a u l t i v e  b e h a v i o r  h a s  b e e n

i s s u e d ;

( B ) a  f o r m e r  s D o u s e  o f  t h e  d e f e n d a n t ;

( C ) a  p a r e n t ,  g r a n d p a r e n t ,  c h i l d ,  o r  g r a n d c h i l d o f  t h e

d e f e n d a n t ;

( D ) a  m e m b e r  o f  t h e  s o c i a l  u n i t  c o m p r i s e d  o f t h o s e

l i v i n g  t o g e t h e r  i n  t h e  s a m e  d w e l l i n g  a s  t h e  d e f e n d a n t ;  o r

_  l _
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( E )  a  p e r s o n  w h o  i s  n o t  a  s p o u s e  o r  f o r m e r  s o o u s e  

t h e  d e f e n d a n t  b u t  w h o  p r e v i o u s l y  l i v e d  i n  a  s p o u s a l  r e l a t i e r . s h

w i t h  t h e  d e f e n d a n t  [ L A R C E N O U S L Y ] .

S e c .  2 .  A S  1 2 . 5 5 . 0 A 5 ( a )  i s  a m e n d e d  t o  r e a d :

( a )  T h e  c o u r t  m a y  o r d e r  a  d e f e n d a n t  c o n v i c t e d  o f  a n  o f f e n s e  

m a k e  r e s t i t u t i o n  a s  p r o v i d e d  i n  t h i s  s e c t i o n , i n c l u d i n e  r e s t i t u t i o n  

a  p u b l i c  o r  p r i v a t e  n o n p r o f i t  o r g a n i z a t i o n  t h a t  h a s  p r o v i d e d  c o u r . s e /

m e d i c a l /  o r (  s h e l t e r  s e r v i c e s  t o  t h e  v i c t i m  o r  a s  o t h e r w i s e  a i

t h o r r z - e d  b y  l a w .  B e f o r e  a n  o r d e r  o f  r e s t i t u t i o n  i s  e n t e r e d ,  u p c

i _

r e q u e s t ,  t h e  d e f e n d a n t  m a y  h a v e  a n  o p p o r t u n i t y  t o  e s r a b l i s h  b v

i *

p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h e  i n a b i l i t y  t o  p a v  r e s t i t u t i o n  d u r i r  

t h e  t e r m  o f  t h e  s e n t e n c e .  [ I N  D E T E R M I N I N G  T H E  A M O U N T  A N D  M E T H O D  C  

P A Y M E N T  O F  R E S T I T U T I O N ,  T H E  C O U R T  S H A L L  T A K E  I N T O  A C C O U N T  T H E  F I N A 5  

C I A L  R E S O U R C E S  O F  T H E  D E F E N D A N T  A N D  T H E  N A T U R E  O F  T H E  B U R D E N  I T  

P A Y M E N T  W I L L  I M P O S E . ]

S e c .  3 .  A S  1 2 . 5 5 . 0 5 1 ( a T  i s  a m e n d e d  t o  r e a d :

( a )  I f  t h e  d e f e n d a n t  d e f a u l t s  i n  t h e  p a y m e n t  o f  a  f i n e  o r  a r .

i n s t a l l m e n t  o r  o f  r e s t i t u t i o n  o r  a n y  i n s t a l l m e n t ,  t h e  c o u r t  m a y  o r c e

t h e  d e f e n d a n t  t o  s h o w  c a u s e  w h y  t h e  d e f e n d a n t  s h o u l d  n o t  b e  s e n t e n c e  

t o  i m p r i s o n m e n t  f o r  n o n p a y m e n t .  I f  t h e  d e f e n d a n t  f a i l s  t o  e s t a b l i s  

[ C O U R T  F I N D S ]  b y  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t  t h e  d e f e n d a n  

d i d  n o t  i n t e n t i o n a l l y  r e f u s e  o r  f a i l  [ D E F A U L T  W A S  A T T R I B U T A B L E  T O  A  

I N T E N T I O N A L  R E F U S A L  O R  F A I L U R E ]  t o  m a k e  a  g o o d  f a i t h  e f f o r t  t o  p a y  t h  

f i n e  o r  r e s t i t u t i o n ,  t h e  c o u r t  m a y  o r d e r  t h e  d e f e n d a n t  i m p r i s o r . e  

u n t i l  t h e  o r d e r  o f  t h e  c o u r t  i s  s a t i s f i e d .  A  t e r m  o f  i m p r i s o n m e r .  

i m p o s e d  u n d e r  t h i s  s e c t i o n  m a y  n o t  e x c e e d  o n e  d a y  f o r  e a c h  $ 5 0  o f  t h i  

u n p a i d  p o r t i o n  o f  t h e  f i n e  o r  r e s t i t u t i o n  o r  o n e  y e a r ,  w h i c h e v e r  i :  

s h o r t e r .  C r e d i t  s h a l l  b e  g i v e n  t o w a r d  s a t i s f a c t i o n  o f  t h e  o r d e r  o :  

t h e  c o u r t  f o r  e v e r y  d a y  a  p e r s o n  i s  i n c a r c e r a t e d  f o r  n o n p a y m e n t  o f  i  

C S H B  4 6 3 ( J u d )  - 2 -
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I n t r o d u c e d :  1 / 1 3/86
R e f e r r e d :  J u d i c i a r y  and
F i n a n c e

1 IN T H E  H O U S E  B Y  T H O M P S O N

2 H O U S E  B I L L  NO. 463

3 IN  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

4 F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

5 A  B I L L

6 F o r  an  A c t  e n t itled: "An Ac t  r e l a t i n g  to c r i m i n a l  t r i a l s  a n d  r e s t i t u t i o n . "

7 B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF  T H E  S T A T E  OF  A L A S K A : p

8 * S e c t i o n  1. AS  1 2 . 4 5 . 1 2 0  is a m e n d e d  to read:

9 Sec. 12.45.120. A U T H O R I T Y  ' ^ C O M P R O M I S E J I T S D E M E A N O R S  F O R  W H I C H

10 V I C T I M  H A S  C I V I L  A C T ION. W h e n  a d e f e n d a n t  is h e l d  to a n s w e r  o n  a

11 charge of m i s d e m e a n o r  for w h i c h  the p e r s o n  i n j u r e d  by t he a ct consti-

12 t u t i n g  the c r i m e  has a r e m e d y  b y  a c i v i l  action, th e  c r i m e  m a y  be

13 /'^compromjLsjed^except w h e n  it w as c o m m i t t e d

14 (1) by or u p o n  a p e a c e  o f f i c e r ,  j u d g e ^  o r  m a g i s t r a t e  w h i l e

15 in the e x e c u t i o n  of the d u t i e s  of  that office;

16 (2) r i o t ously,

17 (3) w i t h  a n  i n t e n t  to  c o m m i t  a felony;

18 (4) l a r c e n o u s l y ^
/•

19 (5) b y  a s s a u l t ! a g a i n s t

(A) a s p o u s e  or  a f o r m e r  s p o u s e  of the d e f e n d a n t ;

(B) a parent, g r a n d p a r e n t ,  child, or  g r a n d c h i l d  of the

d e f e n d a n t ;

^  j(C) a m e m b e r  of the s o c i a l  unit^ c o m p r i s e d  of  t h ose

l i v i n g  t o g e t h e r  in  the sam e  d w e l l i n g  as the d e f e n d a n t ;  or

25 (D) a p e r s o n  w h o  is n o t  a s p o u s e  o r  f o r m e r  s p o u s e  of

26 the d e f e n d a n t  but w ho p r e v i o u s l y  l i v e d  in a s p o u s a l ^ r e l a t i o n s h i p

27 w i t h  the d e f e n d a n t?J

28 * Sec. 2. A S  1 2 . 5 5 . 0 4 5 ( a )  is a m e n d e d  to read:

29 (a) T h e  court m a y  o Y d e r  a d e f e n d a n t  c o n v i c t e d  of  a n  o f f e n s e  to
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m a k e  r e s t i t u t i o n  as p r o v i d e d  in  thi s  s e c t i o n , i n c l u d i n g  r e s t i t u t i o n  to 

a p u b l i c  or  p r i v a t e  n o n p r o f i t  o r g a n i z a t i o n  that has p r o v i d e d  c o u n s e l­

ing, m e d i c a l ,  or  s h e l t e r  s e r v i c e s  to the v i c t i m  or  as o t h e r w i s e  a u­

t h o r i z e d  by law. [IN D E T E R M I N I N G  T H E  A M O U N T  A N D  M E T H O D  OF P A Y M E N T  OF 

R E S T I T U T I O N ,  T H E  C O U R T  S H A L L  T A K E  I N T O  A C C O U N T  T H E  F I N A N C I A L  R E S O U R C E S  

OF  TH E  D E F E N D A N T  A N D  T H E  N A T U R E  OF  T H E  B U R D E N  ITS P A Y M E N T  W I L L  I M­

POSE.]

* Sec. 3. AS 1 2 . 5 5 . 0 5 1 ( a )  is a m e n d e d  to read:
{

(a) If the d e f e n d a n t  d e f a u l t s  in  t he p a y m e n t  of a fine o r  any 

i n s t a l l m e n t  or of r e s t i t u t i o n  o r  any i n s t a l l m e n t ,  the court m a y  o r d e r  

the d e f e n d a n t  to sho w  c a u s e  w h y  the d e f e n d a n t  s h o u l d  not be s e n t e n c e d

<J

K ito i m p r i s o n m e n t  for n o n p a y m e n t .  If the d e f e n d a n t  fails to e s t a b l i s h ?/ y^//" ^

[ C O U R T  FIND S ]  by a p r e p o n d e r a n c e  of the e v i d e n c e  tha t  the d e f e n d a n t

d i d  no t  i n t e n t i o n a l l y  r e f u s e  o r  fai l  [ D E F A U L T  W A S  A T T R I B U T A B L E  T O  A N  J  

I N T E N T I O N A L  R E F U S A L  OR  F A I L U R E ]  to m a k e  a g o o d  f a i t h  effort to p a y  the 

f ine or  r e s t i t u t i o n ,  the c o urt m a y  o r d e r  the d e f e n d a n t  i m p r i s o n e d  

u n t i l  th e  o r d e r  of the c o u r t  is s a t i s f i e d .  A  t e r m  of i m p r i s o n m e n t  

i m p o s e d  u n d e r  this sectiorr'mav^ n o t ^ e x c e ed o n e  day~~for e a c h / $50 of  the 

u n p a i d  p o r t i o n  of the f i n e  or  r e s t i t u t i o n  or  o ne year, w h i c h e v e r  is 

s h o r t e r .  C r e d i t  shall b e  g i v e n  t o w r r d  s a t i s f a c t i o n  of the o r d e r  of 

the court fo r  e v e r y  d ay a  p e r s o n  is i n c a r c e r a t e d  for n o n p a y m e n t  of  a 

fine or  r e s t i t u t i o n .

jŷ \
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t o  H e l e n  F i s h e r

L e g i s l a t i v e  A s s i s t a n t  t o  

R e p r e s e n t a t i v e  D a v e  T h o m p s o n FILE NO:

da te M a r c h  1 2 ,  1 9 8 6

TELEPHONE NO: 4 6 5 - 3 6 7 8

FROM su b je c t : P r o p o s e d  C S H B  4  6 3

( J u d i c i a r y ) ? 

3 / 1 1 / 8 6  v e r s i o n

Y o u  h a v e  r e q u e s t e d  m y  a n a l y s i s  o f  t h e  M a r c h  1 1  v e r s i o n

o f  H B  4 6 3 .  I n  a d d i t i o n  t o  t h e  p e r t i n e n t  c o m m e n t s  c o n t a i n e d  i n  m y  

M a r c h  7  m e m o r a n d u m ,  I  w o u l d  l i k e  t o  a d d  t h e  f o l l o w i n g :

p r o v i d i n g  a n  e x c e p t i o n  t o  t h e  p r o h i b i t i o n  o n  c i v i l l y  c o m p r o m i s i n g  

d o m e s t i c  a s s a u l t s .  T h a t  e x c e p t i o n  i s  c o n t a i n e d  i n  p r o p o s e d  A S  

1 2 . 4 5 . 1 2 0  ( 4 )  ( A )  a n d  p r o v i d e s  " u n l e s s  t h e  c o u r t  f i n d s  t h a t  a  d i ­

v o r c e  i s  p e n d i n g  b e t w e e n  t h e  i n d i v i d u a l s  a n d  a  r e s t r a i n i n g  o r d e r  

a g a i n s t  f u r t h e r  a s s a u l t i v e  b e h a v i o r  h a s  b e e n  i s s u e d . "  T h i s . d e ­

p a r t m e n t  o p p o s e s  t h i s  n e w  p r o v i s i o n  a s  c o n t r a r y  t o  o u r  s t a t e d  

p o s i t i o n  a g a i n s t  c o m p r o m i s i n g  d o m e s t i c  a s s a u l t s .

i n g s  a s  t h e  b a t t e r i n g  s p o u s e  w i l l  h a v e  m o t i v a t i o n  t o  a s s e r t  t h e  

n e c e s s i t y  o f  a  c i v i l  c o m p r o m i s e  a s  a  p r e c o n d i t i o n  t o  a  l e s s  c o n ­

t e n t i o u s  d i v o r c e .  F u r t h e r m o r e ,  f e a r  o f  l a p s i n g  s p o u s a l  p r i v i l e g e  

c a u s i n g  d i v o r c e  p r o c e e d i n g s  t o  d r a g  o n  w i t h  t h e  p e n d e n c y  o f  a  

c r i m i n a l  a s s a u l t  p r o s e c u t i o n  a r e  u n f o u n d e d  a s  t h e  s p o u s a l  p r i v i ­

l e g e  d o e s  n o t  a p p l y  w h e n  o n e  s p o u s e  i s  t h e  v i c t i m  o f  t h e  o t h e r  

s p o u s e ' s  c r i m i n a l  a c t .  S e e  R u l e  5 0 5  ( a )  ( 2 )  ( D )  ( i )  o f  t h e  A l a s k a  

R u l e s  o f  E v i d e n c e .

S e c t i o n  1  o f  t h e  b i l l  a l s o  c o n t a i n s  t h e  d r a f t i n g  e r r o r  

r e f e r r e d  t o  i n  m y  i n i t i a l  m e m o r a n d u m .

P r i o r  S e c t i o n  2 ,  f a c i l i t a t i n g  p a y m e n t  o f  r e s t i t u t i o n  t o  

v i c t i m  h a s  b e e n  d e l e t e d  f r o m  t h e  b i l l .

S e c t i o n s  2  a n d  3  o f  t h i s  v e r s i o n  m i r r o r  s e c t i o n  3  a n d  4  

o f  t h e  v e r s i o n  I  p r e p a r e d  o n  M a r c h  7 .

I f  I  c a n  b e  o f  f u r t h e r  a s s i s t a n c e ,  d o  n o t  h e s i t a t e  t o  

c o n t a c t  m e .

PW C :e j f : 6 2

I n  S e c t i o n  1  o f  t h e  b i l l ,  n e w  l a n g u a g e  h a s  b e e n  a d d e d

S u c h  a n  e x c e p t i o n  w i l l  n o t  f a c i l i t a t e  d i v o r c e  p r o c e e d -
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MEMORANDUM State of Alaska
to : H e l e n  F i s h e r

L e g i s l a t i v e  A s s i s t a n t  to 
R e p r e s e n t a t i v e  Da v e  T h o m p s o n

W. C o n h e a d y  
s t a n t  A t t o r n e y  

Ch i e f ,  P r e t r i a l

oate : M a r c h  7, 1986

FILE NO:

TELEPHONE NO: 4 6 5 - 3 6 7 8

s u b je c t : P r o p o s e d  C S H E  463
(Judiciary) o

j

Y o u  h a v e  r e q u e s t e d  m y  a n a l y s i s  of  the p r o p o s e d  
j u d i c i a r y  c o m m i t t e e  s u b s t i t u t e  for HB 463 d a t e d  F e b r u a r y  27, 
1986. In br i e f :

S e c t i o n  1. T h e  p r o p o s e d  c o m m i t t e e  s u b s t i t u t e  r e t ains 
the l a n g u a g e  c o n t a i n e d  in the o r i g i n a l  v e r s i o n  o f  HB 463. Th i s 
l a n g u a g e  w o u l d  o v e r t u r n  S t ate v. N e l l e s , Op. No. 578 (Alaska
App. , F e b r u a r y  7, 1986). T h e  p r o p o s e d  CS go e s  a s t e p  further, 
h o w e v e r ,  a n d  e l i m i n a t e s  l a r c e n o u s  c o n d u c t  f r o m  the list of 
m i s d e m e a n o r s  r.ot a m e n a b l e  to c i v i l  c o m p r o m i s e .  Th i s  w o u l d  
s i g n i f i c a n t l y  b r o a d e n  b o t h  the n u m b e r  a n d  t y p e s  o f  c r i m i n a l  cases 
w h i c h  c o u l d  b e  c o m p r i s e d ,  a n d  is a step b a c k w a r d  in terms of
d e v e l o p i n g  a ju s t  a n d  r a t i o n a l  p r o s e c u t i o n  system. The 
D e p a r t m e n t  o f  L a w  o p p o s e s  such a step, w h i c h  is c l e a r l y  not
r e l a t e d  to the o r i g i n a l  p u r p o s e  o f  th i s  bill. Also, the 
t e c h n i c a l  m a n n e r  in w h i c h  the " l a r c e n o u s l y "  l a n g u a g e  is r e p e a l e d  
is e x t r e m e l y  p o o r  draft i n g .  The n e w  p r o h i b i t i o n  a g a i n s t  the
c o m p r o m i s e  o f  d o m e s t i c  a s s a u l t s  s h o u l d  be a d d e d  as a n e w
s u b s e c t i o n  5. T h i s  w o u l d  e n s u r e  t h a t  t h e r e  w o u l d  not be any
c o n f u s i o n  b e t w e e n  t h e  n e w  l a n g u a g e  and th a t  w h i c h  n o w  a p p e a r s  in 
a n y  c r oss r e f e r e n c e s  in e x i s t i n g  s t a t u t e s  a n d  in c o u r t  d e c i s i o n s  
r e f e r r i n g  to AS 1 2 . 4 5 . 1 2 0 ( 4 ) .

S e c t i o n  2 is the a m e n d m e n t  p r o p o s e d  b y  R e p r e s e n t a t i v e  
T h o m p s o n  d u r i n g  the hea r i n g ,  p l u s  l a n g u a g e  s u g g e s t e d  b y  Pu b l i c 
D e f e n d e r  D a n a  Fabe. T h e  p u r p o s e  o f  R e p r e s e n t a t i v e  T h o m p s o n ' s  
a m e n d m e n t  w a s  to c l a r i f y  th a t  an o r d e r  of r e s t i t u t i o n  or a fine 
r e s u l t i n g  f r o m  a c r i m i n a l  c o n v i c t i o n  c o u l d  be e n f o r c e d  by
e x e c u t i o n  in the sa m e  m a n n e r  as a c i v i l  judgm e n t .  W e  b e l i e v e  
t h a t  this is the a p p r o p r i a t e  i n t e r p r e t a t i o n  o f  the e x i s t i n g
l a n g u a g e  in s u b s e c t i o n  (f) , b u t  the court, in a few 
j u r i s d i c t i o n s ,  d i s a g r e e s  w i t h  th i s  view. R e p r e s e n t a t i v e  
T h o m p s o n ' s  a m e n d m e n t  w o u l d  c l a r i f y  t h e  e x i s t i n g  l a n g u a g e  and 
e l i m i n a t e  the n e e d  to li t i g a t e  this issue.

D u r i n g  h e r  t e s t i m o n y  on the bill, D a n a  F a b e  o p p o s e d  the 
a m e n d m e n t  b e c a u s e  it w o u l d  s u p p o s e d l y  e x p o s e  d e f e n d a n t s  to civil 
l i a b i l i t y  w h e n  t h e y  p l e a d  nolo c o n t e n d r e  r a t h e r  t h a n  guilty. I 
do not a g r e e  w i t h  Ms. F a b e 's o p i n i o n  o n  this point. R e s t i t u t i o n  
an d  fines u n d e r  AS 12.55 are c r i m i n a l  s a n c t i o n s  t h a t  m a y  be
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P a g e  2

i m p o s e d  u p o n  any o f f e n d e r  at s e n t e n c i n g .  C u r r e n t l y ,  w h e n  
p l e a d i n g  nolo, d e f e n d a n t s  m a y  be s e n t e n c e d  to p a y  a fine or 
r e s t i t u t i o n .  T h e s e  d e f e n d a n t s  are n o t  e x p o s e d  to s e p a r a t e  c ivil 
l i a b ility. R e p r e s e n t a t i v e  T h o m p s o n ' s  a m e n d m e n t  a d d r e s s e s  on l y  
the m a n n e r  in w h i c h  t h e s e  s a n c t i o n s  m a y  be col l e c t e d ;  in my  
o p i n i o n  it d i d  n o t  e x p o s e  t h ose w h o  p l e a d  n o l o  to a n y  g r e a t e r  
r i s k  o f  c i v i l  l i a b i l i t y  t h a n  c u r r e n t l y  exists.

In a p o l i c y  sense, the a d d i t i o n  of  Ms. F a b e ' s  p r o p o s e d  
l a n g u a g e  w o u l d  i n s u l a t e  t h o s e  w h o  p l e a d  n o l o  f r o m  p a y i n g  a fine 
o r  r e s t i t u t i o n  u n l e s s  a s e p a r a t e  c i v i l  su i t  is filed. The b u r d e n  
u p o n  v i c t i m s ,  e s p e c i a l l y  in m i s d e m e a n o r  c a ses (where the m a j o r i t y  
o f  r e s t i t u t i o n  o r d e r s  a r i s e ) , is immense. The f i l i n g  o f  a c ivil  
s u i t  w o u l d  r e q u i r e  the v i c t i m  to p r o v e  not o n l y  d a mages, but al s o  
fault. A l t h o u g h  A l a s k a  has a n  u n q u e s t i o n a b l y  a d e q u a t e  s u p p l y  of 
l a w y e r s  (3.6 p e r  t h o u s a n d ) ,  I am not in f a vor o f  p u t t i n g  t h e m  to 
w o r k  at the e x p e n s e  o f  v i c t i m s  o f  crimes. If the la n g u a g e
p r o p o s e d  b y  Ms. F a b e  r e m a i n s ,  w e  w o u l d  h a v e  to o p p o s e  the e n t i r e  
bill. V i c t i m s  h a v e  a d i f f i c u l t  e n o u g h  time c o l l e c t i n g
r e s t i t u t i o n  u n d e r  c u r r e n t  law; to impede- it f u r t h e r  is 
i n d e f e n s i b l e .

S e c t i o n  3 o f  the p r o p o s e d  s u b s t i t u t e  r e t a i n s  the p r o v i­
sion p e r m i t t i n g  p a y m e n t  of  r e s t i t u t i o n  to s h e l t e r s  and o t h e r  
n o n - p r o f i t s ,  b u t  it e l i m i n a t e s  the r e p e a l  o f  the p r o v i s i o n
r e q u i r i n g  the c o u r t  to m a k e  an a f f i r m a t i v e  f i n d i n g  of the 
d e f e n d a n t ' s  a b i l i t y  to p a y  b e f o r e  a r e s t i t u t i o n  o r d e r  m a y  be 
im posed. In i n t e p r e t i n g  the last s e n t e n c e  of  e x i s t i n g  AS 
12 . 5 5 . 0 4 5 ( a ) ,  the A l a s k a  C o u r t  o f  A p p e a l s  h a s  h e l d  th a t  "the 
t r i a l  c o u r t  m a y  n o t  set r e s t i t u t i o n  u n l e s s  it first d e t e r m i n e s  
p o s t  i n c a r c e r a t i o n  e a r n i n g  c a p a c i t y  and d e t e r m i n e s  that 
r e s t i t u t i o n  a w a r d  to be set w i l l  b e  w i t h i n  d e f e n d a n t ' s  a b i l i t y  to 
pay." See K a r r  v. S t a t e , 686 P . 2d 1192 (Alaska App. 1984). In 
e f f ect, as I s t a t e d  in m y  t e s t i m o n y  at the h e a r i n g ,  w h e n  the
c o u r t  do e s  not m a k e  th i s  a f f i r m a t i v e  finding, a n y  o r d e r  of 
r e s t i t u t i o n  is p r e s u m p t i v e l y  invalid.

In the p r a c t i c a l  w o r l d  o f  c r i m i n a l  p r o c e e d i n g s ,  m o s t  
o r d e r s  o f  r e s t i t u t i o n  a r i s e  in d i s t r i c t  court, i.e., t h e y  r e s u l t  
a f t e r  a c o n v i c t i o n  for a m i s d e m e a n o r .  Mr. Svobo d n v ,  the J u n e a u  
D i s t r i c t  A t t o r n e y ,  and Ms. J o a n n i d e s , one o f  his a s s i s t a n t s ,  tell 
m e  t h a t  t h e y  h a v e  n e v e r  w i t n e s s e d  a d i s t r i c t  c o u r t  p r o c e e d i n g  
w h e r e  this i n q u i r y  r e q u i r e d  by AS 12.55.045(a) h a s  occurred.  
R e p r e s e n t a t i v e  T a y l o r  has i n d i c a t e d  that h e  d i d  c o m p l y  w i t h  the 
r e q u i r e m e n t s  o f  an a f f i r m a t i v e  f i n d i n g  w h e n  he was" a judge. 
H o w e v e r ,  I b e l i e v e  t h a t  J u d g e  T a y l o r  w a s  the e x c e p t i o n  in these 
s i t u a t i o n s .  F u r t h e r m o r e ,  in any g i v e n  day, a s i z a b l e  n u m b e r  of 
o f f e n d e r s  e n t e r  p l e a s  of  g u i l t y  or no c o n t e s t  at the i n i tial
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a r r a i g n m e n t  in court; if the co u r t s  u n i v e r “all y  c o m p l i e d  w i t h  the 
c u r r e n t  m a n d a t e  o f  AS 12.55.045(a) t' .uke a f f i r m a t i v e  f i n ding 
p r i o r  to o r d e r i n g  r e s t i t u t i o n ,  the * ^oad at a r r a i g n m e n t s  a l one 
w o u l d  s u b s t a n t i a l l y  increase. F .~~ly, R e p r e s e n t a t i v e  C l o c k s i n ' s  
a s s u m p t i o n  d u r i n g  the h e a r i n g  t h a t  c o n v i c t e d  o f f e n d e r s  are u n d e r  
o a t h  at t h e  time o f  s e n t e n c i n g ,  is not a c c urrate. O f f e n d e r s  are 
g e n e r a l l y  not p l a c e d  u n d e r  oath, nor are th e y  r e q u i r e d  to s p eak 
a t  s e n t e n c i n g .  A n  o f f e n d e r  m a y  be ab l e  to a s s e r t  a v a l i d  
p r i v i l e g e  a g a i n s t  a n s w e r i n g  inqui r i e s  from a s e n t e n c i n g  judge.

In m y  o p i n i o n ,  the issue h e r e  is b a s i c a l l y  o n e  o f  the 
r i g h t s  o f  v i c t i m s  v e r s u s  the ri g h t s  of  o f f e n d e r s . '  In 1984, this 
s t a t e  e n a c t e d  a v i c t i m ' s  b i l l  of rights and r e q u i r e d  the
i n c l u s i o n  o f  a v i c t i m  i m p a c t  s t a t e m e n t  as p a r t  of a p r e s e n t e n c e  
r e p o r t  in f e l o n y  m a t t e r s .  T h e s e  a c t ions w e r e  the s t a te's a t t e m p t  
to r e c o g n i z e  th a t  o f f e n d e r s  are not the o n l y  i n d i v i d u a l s  w i t h
c o g n i z a b l e  ri g h t s  d u r i n g  c r i m i n a l  p r o c e e d i n g s .  However, by 
r e t a i n i n g  p r o v i s i o n s  in the sta t u t e s  like the last s e n t e n c e  of  AS 
1 2 . 5 5 . 0 4 5 ( a ) ,  w e  are m e r e l y  g i v i n g  lip service, to v i c t i m s  w h i l e  
u p h o l d i n g  b u r d e n s o m e ,  s t a t u t o r i l y - c r e a t e d  o f f e n d e r  rights.

As I u n d e r s t a n d  it, R e p r e s e n t a t i v e  T h o m p s o n ' s  o r i g i n a l  
p u r p o s e  in HB 463 w a s  to a l l o w  r e s t i t u t i o n  to be o r d e r e d  to the 
s t a t e ' s  s h e l t e r  system, w h e n  the s h e l t e r s  p r o v i d e d  care to the 
vi c t i m .  F o r  the s h e l t e r s  involved, this b i l l  does no m o r e  than
th a t  w h i c h  h a s  b e e n  d o n e  for v i c t i m s  d i r e c t l y  —  the law
a u t h o r i z e s  t h e m  to r e c o v e r  r e s t i t u t i o n ,  y e t  m a k e s  it p r a c t i c a l l y  
i m p o s s i b l e  to a c t u a l l y  c o l l e c t  it.

S e c t i o n  4 of  the p r o p o s e d  c o m m i t t e e  s u b s t i t u t e  is the 
same as t h e  o r i g i n a l  bill.

I h a v e  p r e p a r e d  a p r o p o s e d  c o m m i t t e e  s u b s t i t u t e  w h i c h  
i n c o r p o r a t e s  o u r  o b j e c t i o n s  to the p r o p o s e d  j u d i c i a r y  c o m m i t t e e  
s u b s t i t u t e .  Y o u  w i l l  n o t i c e  t h a t  in S e c t i o n  3, I ha v e  d r a f t e d  
n e w  l a n g u a g e  s u g g e s t e d  by R e p r e s e n t a t i v e  G r u e n b e r g  that also 
a d d r e s s e s  a n o t h e r  c o n c e r n  r a i s e d  by  R e p r e s e n t a t i v e  C l o c k s i n  on 
this bill.

If I can p r o v i d e  f u r t h e r  assist a n c e ,  do not h e s i t a t e  to 
c o n t a c t  m e .

P W C :ej f

A t t a c h m e n t :
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A P P R O V E D :

IN T H E  H O U S E

CS  F O R  H O U S E  B I L L  NO. 463 (Judiciary)

IN T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

For an A c t  e n t i t l e d :  "An A c t  r e l a t i n g  to the a u t h o r i t y  to c o m p r o m i s e

c e r t a i n  m i s d e m e a n o r s  and to the p a y m e n t  o f  fines and 

r e s t i t u t i o n ."

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF ALASKA:

* S e c t i o n  1. AS  1 2 . 4 5 . 1 2 0  is a m e n d e d  to read:

Sec. 12. 4 5 . 1 2 0 .  A U T H O R I T Y  T O  C O M P R O M I S E  M I S D E M E A N O R S  F O R  W H I C H  

V I C T I M  HAS C I V I L  A C T I O N .  W h e n  a d e f e n d a n t  is he l d  to a n s w e r  on a 

c h a r g e  o f  m i s d e m e a n o r  for w h i c h  the p e r s o n  i n j u r e d  by the act c o n­

s t i t u t i n g  the c r i m e  h a s  a r e m e d y  b y  a c i v i l  action, the c r ime m a y  be 

c o m p r o m i s e d  e x c e p t  w h e n  it w a s  c o m m i t t e d

(1) by o r  u p o n  a p e a c e  o f f i c e r ,  judge_j_ or m a g i s t r a t e  w h i l e  

in the e x e c u t i o n  o f  the d u t i e s  o f  th a t  o f f i c e ;

(2) r i o tously;

(3) w i t h  an i n t e n t  to c o m m i t  a felony;

(4) larcenously;

(5) b v  a s s a u l t  a g a i n s t

(A) a sp o u s e  or a fo r m e r  spouse of the defendant;

(B) a p a r e n t ,  g r a n d p a r e n t ,  child, o r  g r a n d c h i l d  o f  the

d e f e n d a n t ;

(C) a m e m b e r  of the s o c i a l  unit c o m p r i s e d  of those

l i v i n g  t o g e t h e r  in the same d w e l l i n g  as the defendant; or

(D) a p e r s o n  w h o  is not a spouse or former spouse of

the d e f e n d a n t  b u t  w h o  lived in a s p o u s a l  r e l a t i o n s h i p  w i t h  the

d e f e n d a n t .
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APPROVED:

* Sec. 2. AS 12.55.025(f) is a m e n d e d  to read:

(f) A s e n t e n c e  that the d e f e n d a n t  p a y  money, e i t h e r  as a fine or 

in r e s t i t u t i o n  or both, c o n s t i t u t e s  a lien in the same m a n n e r  as a 

j u d g m e n t  for m o n e y  e n t e r e d  in a c i v i l  a c t i o n  and m a y  be e n f o r c e d  by  

e x e c u t i o n  in the same m a n n e r  as a j u d g m e n t  in a civil a c t i o n . N o t h i n g  

in this s e c t i o n  limits the a u t h o r i t y  of  the c o u r t  to o t h e r w i s e  e n f o r c e  

p a y m e n t  o f  a fine or r e s t i tution.

* Sec. 3. A S  12.55.045(a) is a m e n d e d  to read:

(a) The c o u r t  m a y  o r d e r  a d e f e n d a n t  c o n v i c t e d  of an o f f e n s e  to 

m a k e  r e s t i t u t i o n  as p r o v i d e d  in this s e c t i o n , i n c l u d i n g  r e s t i t u t i o n  to 

a p u b l i c  o r  p r i v a t e  n o n p r o f i t  o r g a n i z a t i o n  that has p r o v i d e d  c o u n s e l­

ing, m e d i c a l ,  or s h e l t e r  s e rvices to the v i c t i m  or as o t h e r w i s e  a u­

t h o r i z e d  b y  law. B e f o r e  an o r d e r  of r e s t i t u t i o n  is entered, u p o n

r equest, the d e f e n d a n t  m a v  have an o p p o r t u n i t y  to e s t a b l i s h  b y  a 

p r e p o n d e a n c e  o f  the e v i d e n c e  the i n a b i l i t y  to oav r e s t i t u t i o n  d u r i n g  

the t e r m  o f  the sentence. [IN D E T E R M I N I N G  T H E  A M O U N T  AND M E T H O D  OF 

P A Y M E N T  OF R E S T I T U T I O N ,  THE C O U R T  S H A L L  TA K E  INTO A C C O U N T  T H E  

F I N A N C I A L  R E S O U R C E S  OF THE D E F E N D A N T  A N D  T H E  N A T U R E  OF THE B U R D E N  ITS 

P A Y M E N T S  W I L L  IMPOSE.]

* Sec. 4. A S  12.55.051(a) is a m e n d e d  to read:

(a) If the d e f e n d a n t  d e f a u l t s  in the p a y m e n t  of a fine or  any

i n s t a l l m e n t  o r  of r e s t i t u t i o n  or any inst a l l m e n t ,  the court m a y  o r d e r  

the d e f e n d a n t  to sh o w  cause w h y  the d e f e n d a n t  should not be s e n t e n c e d  

to i m p r i s o n m e n t  for n onpayment. If the d e f e n d a n t  fails to e s t a b l i s h  

[COURT FINDS] bv a p r e p o n d e r a n c e  of the e v i d e n c e  that the d e f e n d a n t  

d i d  not i n t e n t i o n a l l y  refuse or fail [DEFAULT WAS A T T R I B U T A B L E  T O  A N  

I N T E N T I O N A L  R E F U S A L  OR FAILURE] to ma k e  a g o o d  faith effort to pay the 

fine o r  r e s t i t u t i o n ,  the c o urt m a y  o r d e r  the d e f e n d a n t  i m p r i s o n e d  

u n t i l  the o r d e r  of the c o u r t  is satisfied. A te r m  of i m p r i s o n m e n t
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APPROVED;

i m p o s e d  u n d e r  this s e c t i o n  m a y  not e x c e e d  one d a y  for ea c h  $50 of  the 

u n p a i d  p o r t i o n  o f  the fine or r e s t i t u t i o n  o r  one year, w h i c h e v e r  is 

shorter. C r e d i t  shall be g i v e n  t o w a r d  s a t i s f a c t i o n  of the o r d e r  of 

the c o u r t  for e v e r y  d a y  a p e r s o n  is i n c a r c e r a t e d  for n o n p a y m e n t  o f  a 

fine or r e s t i t u t i o n .

03 -038



S U P E R IO R  C O U R T S  
D O M E S T IC  R E L A T IO N S  C A S E S  

C O M P O S IT IO N  O F  F I L IN G S
FY 84

CASE TYPE
COURT DIVORCE DISSOLUTIONOFMARRIAGE

RECIPROCALSUPPORT DOMESTICVIOLENCE OTHER TOTAL

Anchorage 9 5 3 1 , 7 0 1 1 , 1 1 4 1 , 0 8 6 2 2 0 5 , 0 7 4

'Barrow 4 2 7 8 4 7 5 9 1

Bothel 1 1 2 8 29 6 8 ----- 1 3 6

Fairbanks I 2 9 4 6 1 3 2 1 7 3 4 5 2 0 1 , 4 8 9

Juneau 1 1 7 1 8 1 56 1 1 9 1 7 4 9 0

Kenal 6 7 1 9 0 66 9 1 1 1 4 2 5

Ketchikan 7 6 1 1 3 75 ' 6 3 5 3 3 2

Kodiak 4 3 7 1 37 4 1 4 1 9 6

Kotzebue 1 6 16 28 4 8 ----- 1 0 8

Nome 2 0 6 32 2 3 ' 8 1

Palmer 7 1 1 7 2 86 9 8 1 5 4 4 2

Sitka 4 8 4 4 2 4 3 4 2 1 5 2

Wrangell/Petersburg 2 6 32 11 4 86

TOTAL 1 , 7 4 6 3 , 1 9 4 1 , 7 8 3  // i l , 0 7 6 y  3 0 3 9 , 1 0 2

% OFTOTAL 1 9% 3 5%
i

2 0% 4 j / j 3% 1 0 0%
FISCAL YEAR JULY 1 -  JUNE 30

BY JU D IC IA L  D IS T R IC T

First 2 6 7 3 7 0 166 2 2 9 2 8 1 , 0 6 0

Second 4 0... _ _ _ _ 4 9 68 1 1 8 5 2 8 0

Third 1 , 1 3 4 2 , 1 3 4 1 , 3 0 3 . 3 1 6 2 5 0 6 , 1 3 7

Fourth 3 0 5 6 4 1  • 2 4 6 4 1 3 2 0 1 , 6 2 5



S U P E R I O R  C O U R T S  

D O M E S T I C  R E L A T I O N S  C A S E S  

C O M P O S I T I O N  O F  F I L I N G S

FY 8 2 / 8 3

FISC A L  YEAR JULY 1 -  JUNE 30

B Y  J U D I C I A L  D I S T R I C T  I N C L U D I N G  S E R V I C E  A R E A S

First 2 6 3 3 3 1 2 1 6 1 8 4 17 1 ,0 1 1

Second 42 48 77 67 7 2 4 0

Third 1 , 2 4 3 1 ,9 3 7 1 , 3 9 1 1 ,0 4 7 1 8 3 5 ,8 0 2

Fourth 3 1 9 5 7 6 323 2 6 9 6 1 ,4 9  3
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S U P E R I O R  C O U R T S  

D O M E S T I C  R E L A T I O N S  C A S E S  

C O M P O S I T I O N  O F  F I L I N G S

FY 81/82

COURT

CASE TYPE

TOTAL
DIVORCE

D I S S .
OF

MARRIAGE
RECIPROCAL

SUPPORT
DOMESTIC
VIOLENCE

OTHER

Anchorage 1 , 2 9 5 1 , 5 4 1 1 , 6 4 3 5 3 9 1 6 2 5 , 1 8 0

Barrow 2 5 1 4 1 3 2 7 1 1 9 0

Bethel 1 4 1 3 4 9 3 7 4 1 1 7

Fairbanks 3 2 5 4 8 6 2 6 6 1 7 0 4 8 1 , 2 9 5

Juneau 2 7 1 3 7 9 5 0 1 3 4 1 6

Kenai 1 7 1 3 3 7 5 5 3 9 3 4 1

Ketchikan 1 9 0 - 1 0 5 5 1 9 3 5 5

Kodiak 8 9 - 4 3 2 3 3 1 5 8

Kotzebue 2 2 - 3 1 3 1 3 8 7

Nome 2 9 3 3 3 7 9 8 1

Sitka 7 6 1 3 8 1 4 8 1 3 7

TOTAL 2 , 5 0 7 2 , 0 9 4  ; 2 , 3 7 5  f 1 , 0 0 2 ^ 2 7 9 8 , 2 5 7

% OF TOTAL 30% 25% 29% \ 1 2 7 . j . 3% 10 0%

Fiscal Year July 1 - Jtrmr^p/

B Y  J U D I C I A L  D I S T R I C T  I N C L U D I N G  S E R V I C E  A R E A S

First 5 3 7 4 2 2 2 1 1 5 3 0 9 0 8

Second 5 1 3 6 4 3 8 1 2 1 6 8

Third 1 , 5 5 5 1 , 5 7 4 1 , 7 6 1 6 1 5 1 7 4 5 , 6 7 9

Fourth 3 6 4 5 1 3 3 2 8 2 3 4 6 3 1 , 5 0 2



A L A S K A  N E T W O R K
O N

D O M  E S T I C  V I O  L E  N C E  

S E X U A L  A S S A U L T
130 Seward, No. 501 » Juneau, Alaska 99801 (907) 586-3650

Abused Women's Aid in Cr*iis (AWAIC); 

Aclvoc.iles for V ictims of Violence (AW); 

Aiding W omen in Abu$»».amJ Rape Em ergenties (AWARD; 

Alaska W om rns Resume r  Center (AWRO; Arctic Women in Crisis (AWIO;

llcring Sea Women's Group (BSWG); 

' irilovii Women's Resource Center (CWRCl: f  mrnonak Women's Shelter; 

Kodiak Women’s Resource A Crisis Center (KWRCC); MfcN, Inc.; 

Men’s Support Network (MSN). Safe A lear-Frec Environment (SAFE);

Sitk.ins Against fam ily  Violence (SAfV); 

Southwestern Alaska Council for the 

Prevention qf Child Sexual Assault (SWACPCSA); 

South Peninsula Women's Services (SWPS); 

tundra V\‘omen*s Coalition (TWO;-Valley Women's Resource Center (VWRO;

W omen in Crisis Counseling A Assistance (WICCA); 

Women in Sale Domes fNVISI I); Women"'. Resouice A Crisis Center (WRCC)

P O S I T I O N  P A P E R :  H B  463

The A l a s k a  N e t w o r k  on D o m e s t i c  V i o l e n c e  a n d  S e x u a l  A s s a u l t  is 
a n o n - p r o f i t  m e m b e r s h i p  o r g a n i z a t i o n  c o m p o s e d  of t w e n t y  d o m e s t i c  
v i o l e n c e  a n d  s e x u a l  a s s a u l t  p r o g r a m s  t h r o u g h o u t  the s t a t e . T h e  
N e t w o r k  s t r o n g l y  s u p p o r t s  H E  46 3 for the f o l l o w i n g  r e a s o n s :

siLSLiSil I*. As you ar e  a w a r e ,  on F e b r u a r y  7, 1087, the C o u r t  of
A p p e a l s  a f f i r m e d  a d e c i s i o n  made by J u d g e  C r u t c h f i e l d  to d i s m i s s  a 

m i s d e m e a n o r  a s s a u l t  c h a r g e  a g a i n s t  B r u c e  N e l l e s  p u r s u a n t  to the 
m i s d e m e a n o r  c i v i i  c o m p r o m i s e  s t a t u t e  in the c a s e  S T A T E  O F  A L A S K A  

vs. B R U C E  N E L L E S .  In t h i s  c a s e ,  the C o u r t  of A p p e a l s  f o u n d  th at AS  
1 2 . 4 0 . 1 2 0  a n d  1 2 . 4 5 . 1 3 0  e x p r e s s l y  a u t h o r i z e  the c o u r t  to 
c o m p r o m i s e  m i s d e m e a n o r s  a n d  th at  the the c o u r t ' s  p o w e r  to d i s m i s s  
is in no way c o n d i t i o n e d  u p o n  the a g r e e m e n t  of the p r o s e c u t o r .

In the C cl 3 0 O f S T A T E  vs. N E L L E S ,  N e i l e s  s t r u c k  h i s  g i r l f r i e n d ,  
M a r y  He nr y,  on the m o u t h  w i t h  hi s fist c a u s i n g  a c u t  w h i c h  
r e q u i r e d  four s t i t c h e s .  She s t a t e d  that he h a d  n e v e r  a s s a u l t e d  he r  
on a n y  o t h e r  o c c a s i o n  d u r i n g  t h e i r  y e a r  t o g e t h e r ,  t h e r e  w e r e  no

no loss of w a g e s ,  a n d  t h a t  s he  d i d  n o t  w a n t  
S i n c e  the s t a t e  h a d  n ot  s u g g e s t e d  t h e r e  w as

.her

m e d i c a l  e x p e n s e s ,  
c i v i l  c o m p e n s a t i o n ,  
a n y  o n g o i n g  d a n g e r  to the v i c t i m ,  

J u d g e  I r u t c h f i e l d  h a d  not  a b u s e d  hi- 
c a se .

t h e
di s e r e t  i on

A p p e a l s C o u r t  f o u n d  th at  
in d i s m i s s i n g  the

The c i v i l  c o m p r o m i s e  s t a t u t e s  h a v e  b e e n  r a r e l y  u s e d  in the c o u r t s  

in d o m e s t i c  v i o l e n c e  c a s e s .  O n l y  w i t h i n  r e c e n t  p a s t  h a v e  we s e e n  
t h e s e  s t a t u t e s  e m p l o y e d  for t h i s  p u r p o s e ;  and, u n til  now, o n l y  in 

a few  ca s e s .  The N e t w o r k  is v e r y  c o n c e r n e d  t h a t  in l i g h t  of t h i s  

r e c e n t  o p i n i o n ,  c i v i l  c o m p r o m i s e  in d o m e s t i c  v i o l e n c e  c a s e s  w i i l  
b e g i n  o be u t i l i z e d  m o r e  r e g u l a r l y .  We s t r o n g l y  urge  you to a d o p t
t i n s  p r o v i s i o n  
e x e m p t  d o m e s t i c

of the bill a n d  c r e a t e  an  a d d i t i o n a l  
i.: o p u t e s  : r om the se  s t a t u t e s .

e x c e p t i o n

e x p e r i e n c e  in t h i s  f i e l d  t e l l s  us s e v e r a l  t h i n g s :

- W i t h  c o u p l e s  w ho  a re  v i o l e n t ,  t h e r e  o c c u r s  w h a t  is 

m o s t  o f t e n  re f a r e d  to as a " c o n t i n u u m  ox v i o l e n c e .

The v i o l e n c e  s t a r t s  w i t h  a m i n o r  o f f e n s e  a n d  t h e n
b e c o m e s  mor e f r e q u e n t  a n d  m o r e  i n t e n s e .  A r e c e n t  s t u d y  in 
M i n n e a p p o l i s  s h o w e d  th er e  w a s  a s u b s t a n t i a l  d e c r e a s e  in 
s e c o n d  time o f f e n d e r s  w h e n  a m a n d a t o r y  a r r e s t  p o l i c y  was 
a d o p t e d  by t h a t  c o m m u n i t y .  T h e s e  r e s u l t s  a g r e e  w i t h  the w o r k



c o m p l e t e d  by the D o b d a s h e s ,  tw o othei' h i g h l y  r e g a r d e d  

r e s e a r c h e r s  in the fi el d.  T h e y  h a v e  f o un d that the 

- m e s s a g e s  s o c i e t y  g i v e s  th e b a t t e r e r  a b o u t  w h a t  is

p e r m i s s i b l e  b e h a v i o r ,  in the f o r m  of s a n c t i o n s ,  
h a s  a s i g n i f i c a n t  i m p a c t  of t h e i r  fu t u r e  b e h a v i o r .
F o r  th ese  r e a s o n ,  the M u n i c i p a l i t y  of A n c h o r a g e  has 
r e c e n t l y  a d o p t e d  a no d r o p  p o l i c y  for d o m e s t i c  v i o l e n c e  

c a s e s .  We m u s t  s e n d  a m e s s a g e  to b a t t e r e r s  a n d  t h e i r  v i c t i m s  
' that  d o m e s t i c  v i o l e n c e  is u n a c c e p t a b l e  in a n y  form.

- M a n y  d o m e s t i c  v i o l e n c e  c a s e s  p r e c i p i t a t e  d i v o r c e  a n d  
c h i l d  c u s t o d y  c a s e s .  T y p i c a l l y ,  b a t t e r e d  w o m e n  are 
a f r a i d  of w h a t  w i l l  h a p p e n  to t h e m  o u t s i d e  of the 

c o u r t r o o m  a n d  a r e  t h e r e f o r e  r e l u c t a n t  to t e s t i f y .
The b a t t e r e r  is in the p o s i t i o n  of p o w e r  w i t h i n  

the r e l a t i o n s h i p .  The N e t w o r k  is v e r y  c o n c e r n e d  
th at  the p r e s s u r e  f o r  the w o m a n  to a g r e e  
to c i v i l l y  c o m p r o m i s e  the c a s e  c o u l d  in some c a s e s  

be e n o r m o u s .  V i c t i m s  of d o m e s t i c  v i o l e n c e  are 
n o t  in a p o s i t i o n  to n e g o t i a t e  a n  e q u i t a b l e  c i v i l  

' ■ c o m p r o m  i s e .

S e c t i o n  II: We v e r y  m u c h  s u p p o r t  t h i s  s e c t i o n  as it w o u l d  c l a r i f y
t h a t  r e s t i t u t i o n  c o u l d  be p a i d  to p r o g r a m s  that o f f e r  s e r v i c e s  to 

v i c t i m s .  The N e t w o r k ' s  p r o g r a m s  are  u n d e r s t a f f e d  a n d  u n d e r f u n d e d ,  
a n d  a d d i t i o n a l  s o u r c e s  of r e v e n u e  ar e v e r y  much  n e e d e d .  We feel it 
is e n t i r e l y  a p p r o p r i a t e  t h a t  s o m e  of the se  c o s t s  be b o r n e  by the 
p e r p e t r a t o r s  of the so c r i m e s .

S e c t i o n  H I :  We feel t h a t  it s h o u l d  be the C o u r t ' s  r e s p o n s i b i 1 ity
to d e t e r m i n e  the a m o u n t  of r e s t i t u t i o n  th at  s h o u l d  be p a i d  by the 

■defendant, but n o t  w h e t h e r  he is a b l e  to pay. If the d e f e n d a n t  
d e f a u l t s  a n d  t h e n  p r o v e s  t h a t  it w a s  n e i t h e r  i n t e n t i o n a l  cr in L a d  
f a i t h  t h e n  the C o u r t  c a n  a d j u s t  the a m o u n t  of r e s t i t u t i o n  due. It 
is ou r h o p e  .hat t h i s  c h a n g e  wil l in cr e a s e  th e a m o u n t  of 
r e s t i t u t i o n  a c t u a l l y  pa i d .



A L A SK A  W O M E N ’S LOBBY
POST OFFICE BOX 10-1571. ANCHORAGE. ALASKA 99510

February 19, 1986

To: The Honorable Mike M. Miller
Chairman

House Judiciary Committee 

Re: HB 463, relating to compromise and restitution in domestic violence

Mr. Chairman and members of the Committee:

The Alaska Women's Lobby appreciates the opportunity to express it's support 
for the legislation before you today, HB 463.

We do believe that adding assaultive behavior to the exceptions to civil 
compromise will add to the protection of victims rights and elevates the 

seriousness of the crime. Many victims of domestic violence cannot afford 
legal counsel to protect their rights and allow themselves to be intimidated 
by the perpetrator and the defense attorney into not prosecuting because 
civil compromise is available.

We also favor allowing the court to order restitution to those public and 
private non-profit organizations which provide the victim services. Assault 

victims have medical and dental expenses, and require counseling and 
advocacy.

Reinforcing the failure to make restitution with a criminal sanction, unless 
the defendant proves he is unable to pay, will encourage the offender to pay 
the restitution.

We believe that this bill is in keeping with the seriousness of the crime of 

domestic violence and the need to fully protect the victims of this crime.
We urge passage of HB 463.

Thank you for your-consideration.

Alaska Women's Lobby 

Sherrie Goll, Lobbyist
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Dally News reporter

I t 's  not a sentim ental journey  in to  the  past 
‘ when Deb speaks of h e r  second husband. He 

broke her nose three tim es , chipped h e r ta il 
bone, damaged her eye. Once, she says, he 
beat her so brutally  she was hospitalized 
w ith  a case of shock th a t  lasted  tw o weeks.

Then, jarringly. Deb laughs. “ Oh, no!" she 
says. It was her first h usband  th a t.p u t h e r in 

' the  hospital for tw o w eeks. She forgot. Both 
husbands beat her so m uch th a t  i t 's  hard  to 
remember who did w h a t.

“ I thought everybody lived th a t  w ay ,"  
Deb says. »

There is some b a s is  for th a t belief: A t 
least 1.8 million w om en in th is  coun try  are 
beaten each year in th e i r  hom es, according to 
the  Abused Women’s A id  in C risis center.

The organization, a non-profit corporation 
usually called AWAIC, offers counseling and 
o ther services to b a tte re d  w om en, th e ir  
children and the m en w ho  do th e  h itting . - 

Deb says AWAIC saved  he r life. W ithout 
_ the counseling she got there , she says would 

have let some m an b e a t  her to  death . Deb 
now works at AW AIC p a r t tim e, leading 
counseling groups th re e  evenings a w eek.

It's  a busy place. F ro m  Aug. 1 to  Oct. 1, 
1985, AWAIC saw 150 "n ew ” victim s — 
women who hadn't b een  there  before. During 
th a t period, 89 w om en retu rned  fo r th e ir 
second or subsequent stays, says G inger 
Halterman, shelter d irec to r.

What concerns H a lte rm an  m ost is her 
suspicion that only a b o u t h a lf  of the  women 
who are battered rep o rt it. The others 
remain silent because th ey 're  a fra id  and 
because they don’t  k now  help  ex ists, she 
says.

When abused w om en do look fo r help, 
they often begin by  calling  the  police. A n­
chorage police w ere called  to  the scenes of 
1,664 family d istu rbance  com plain ts during 
1985. ‘

Not all'the d istu rbances involved violence; 
police records do n o t show such a b reak ­
down, according to  o fficer C athy  B rew ster.

N o r  does the police d e p a r t m e n t  k e e p  ' 
statistics on. the n u m b e r  of homicides that_ 
are proceeded b y  f a mily disturbance calls. ' 
But. Brewster 'says national statistics';'— % 
which s h o w  a p a t t e m .  of increasing' violence ;'.* 
in abusive relationships.—  are accurate':r-’r < 

“Every time y o u  g o  back, it escalates, 

she says: *.. *..•/„1. . '...; ..V . -?V. * -
The Center for W o m e n  Policy. Studies, in 

Washington, D.C.? reported in 1982 that 40 
p u c e n t  of female h o m i c i d e  victims are killed 
b y  family m e m b e r s  o r  boyfriends. A  K a n s a s  
City study found that in, half the h o m i c i d e  

cases involving f a mily m e m b e r s ,  police b a d  
been'called to the h o m e  at least five times _ 

before the killing.*"*'!.’. . . -->r? ' A
W h e n  Anchorage police respond to d o m e S v ; 

tic violence complaints, they tell the battere 
party ho one deserves to b e  treated like that/... 

Brewster says. • v  • } ’■ •** i V

and provide the paperw ork  . . .  a lot of tim es 
they won't go through w ith  it ."  '

According to the  AWAIC vo lunteer tra in ­
ing manual, a w om an's refusal to  accept help 
is based on an unconscious agreem ent w ith  
the man who beats her. Futilely , she tries  to 
m ake the relationship work by  le tting  him  
have what he seems to need: To vent his 
frustrations by beating her. • ;• -

Deb's girlhood did everything to  prepare  
her for such an arrangem ent. She had five 
stepfathers while she was growing up, all of 
whom were cruel in  some w ay o r other, 
although "only one" b ea t her severely.

Nothing in her upbringing m ade h e r ex­
pect anything from life  but insults, pain  and 
frustration, she says. H er fam ily m oved back 
and forth between Kentucky and Ohio when 
she was young. Bleakness w as the most 
consistent factor. ,

" I  never had shoes when I was a k id , dr 
clothes, or — half the tim e — fof.d," she says. 
She can remember banging her head on the 
floor at the aj;e of 2 or 3 in an attem pt to 
in terrup t her parents’ shouting m atches, -1.;'

When Deb was 5, h e r  parents divorced and 
left her and her s is te r  with th e ir  aun t and 
uncle in Kentucky. The girls lived in a b a m  
for two years because their aun t d idn ’t w ant 
them  messing up the house, says Deb.

She continued to be abused in various 
ways until seven years ago, when a televi­
sion commercial said  that life w asn’t that 
bad for everyone, Deb says. The commercial

- /  See Page J-3, AWAIC

e w s ie r sa y s .  • v  • >•••*- - 2*
Police tell the v ic tim  how  to get Court-, ; 

ordered guidelines fo r the, m an to follow, 
which’ can include th e  requ irem en t th a t  ne^. 
stay away from th e  w om an completely.,-
Police also tell v ic tim s about A W A IC .1

But victims d o n ’t a lw a y s . listen . Sorne Two workers at The Abused W om en's Aid In



suggested there w a i a way 
out, even for he n  7, > :<

Deb w ai afra id  to., w rite  _)( _    „ ____ w
down ' the  telephone' num ber V' told me bow  nice I looked and 
th a t 'a p p e a re d  on ----- -  —v - * - - — J — r

She says she couldn't have 
Imagined a c a re e r ., . /

A t the shelter, the staff 
began h e r therapy  b y  bu ild ­
ing "her self-esteem .- .''T hey

i the screen ,'- w h a f 'a  good m o ther.I  w a i/i  
so she "memorized it. Eleve \ s h e
m onths la te r, a fte r  h e r  t h l r d l ,  Z' A il  J lr n ,  she' resisted tne 

•f broken"1 n o se ,’ she  l i t e r a l ly ." ' no’tlo r ish e  ba 'd] something to 
craw led out the fro n t door o f c o n t r ib u t e .  WheV a'counselor 
h e r .horheT 'went’" to  a neigh-!!;1 suggested she p u t 'T r i’ some 

- boris and dialed for help.’V , • ’ tim e as an AWAIC volunteer, 
The num ber was fo r the  " I said ‘Why? I  can’t  do any-

thlncr • •• ; • ’
Deb le ft the shelter 

w ith ' short- and long-term  
goals: a car In three m onths, a

crisis line at AWAIC. She had  thing, 
to  w ait two days for a room  . ' But 
a t the shelter because It was 
full (AWAIC has liv ing space 
for 53). In  the m eantim e, she 
s ta y e d  a t th e  M cK lnnell 
Emergency - Shelter, run  by 
the  Salvation Arm y. '*

AWAIC, which began In

m obile home w ith in  a year, a 
VISA card In three years arid 
her own home in five ye a rs r
4 ’’ • 1 . • . 1>

She met a ll her goals. And 
while • she w orked her w ay

24-hour crisis line and living 
spac-: for women and ch il­
dren. C lients can s tay  fo r as •
long as five w e e k s / '* ’

- . ••••-■'* * ’ ’
T h e re 'a re  - individual and 

group counseling for w om en 
re s id e n ts ' and  th e r a p e u t ic  . 
p la y  g roups fo r c h ild re n . 
AWAIC also offers support 
groups for women who a re n ’t 
residents. .

Men who w ant to  stop vio- * 
len t behavior can en te r an 
in tense six-m onth counseling 
p ro g ra m  c a lled  th e  M ale 
Aw areness Program . Counse­
lors teach practical a lte rn a ­
tives to violence, anger con­
tro l and stress reduction, ac­
cording to an AWAIC brocure.

Deb stayed a t the shelter 
for th ree  weeks. The experi­
ence turned h e r life a ro u n d ,. 
she says. '

Before she came to  AWAIC, 
Deb had  w orked occasionally 
as a w aitress, b u t  she had 
never had any personal goals.

• . •

T h e r a p y  g r o u p s  a v a i l a b l e

Women can c a lk  the  cricis 
line o r come to  tHe 'shelter 2i  
hours a day. The crisis line 
num ber is 272-0100. Women 
need ing ' shelter a fte r  5 p .m . 
should try  to call before com­
ing so ^nelter staff, can an tic i­
pate  th e ir  a rrival. •. . ____

Women m ay come to. the 
front office during regu lar of-.-

r e q u i r e d . ' i ■
*; ‘ The topics for each week of 

the four weeks include: Myths 
and Facts About Domestic Vi- 
olence; Continuum s of Batter- 
irig: A Look at Social;* Emo- 

" ‘tiorial,"'' Physical arid!’-Sexual 
’Abuse; Co-dependency: Can a 
Couple Be Addicted to Their 
Own Violence? and Where-Do-

1977, Is located a t 100 W. 13th . A, * V ^  nBr
Ave. The organization offers a th rou?h the l is t - s^ uAsTend hp:r b experiences as an AWAIC vol­

un teer and — sta rting  in 1970 
— as a paid s ta ff  member.

S h e ' worked full-time for 
th iee  years, then  becam e an 
engineering technician for An­
chorage W ater and W astewa­
te r U tility . Deb still works a t 
AWAIC three evening shifts 
pe r week. Most of her tim e is' 
spent leading group counsel­
ing sessions for non-residents.

Deb is considering getting 
a college degree; she m ight 
s tu d y  p u b lic  re la tio n s . “ I 
would like to  not have a 
crisis-oriented position ,” she 
says. " I t ’s tim e to  move on."

She wonders if  her children 
w ill be able to do the same. 
As in many cases, they bear 
heavy scars from  a violent 
home life. Low self-esteem is 
the m ain  problem , she says; 
and i t ’s w ith  children th a t the 
cycle of violence m ust'be  bro­
ken. Deb says she doesn’t 
know  how to do that: "Why is 
i t  so haxd to unlearn?”

Forrr.
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T e s t i m o n y  

S u z a n n e  L o m b a r d i

HB 4 6 3

T h e  l e g i s l a t i v e  c o m m i t t e e  o f  t h e  A l a s k a  W o m e n ' s  C o m m i s s i o n  

m e t  F e b r u a r y  12 , 1 9 8 6  a n d  e x p r e s s e d  s u p p o r t  o f  H B  4 6 3  , an 

a c t  r e l a t i n g  to C r i m i n a l  T r i a l s  a n d  R e s t i t u t i o n .

S e c t i o n  I

T h e  C o m m i s s i o n  b e l i e v e s  t h a t  d o m e s t i c  v i o l e n c e  is a 

v i o l e n t  c r i m e  t h a t  s h o u l d  be h a n d l e d  as a n y  o t h e r  a s s a u l t

w o u l d  be by t h e  J u d i c i a r y  s y s t e m .

B y  a d d i n g  d o m e s t i c  v i o l e n c e  to t h e  l i s t  of c r i m e s  t h a t  

c a n n o t  be c o m p r o m i s e d  by c i v i l  a c t i o n ,  t h e  A l a s k a  S t a t e

L e s i s l a t u r e  is c o n t i n u i n g  to s e n d  t h e  m e s s s a g e  t h a t  t h i s  

c r i m e  is c l e a r l y  u n a c c e p t a b l e .

A l t h o u g h ,  t h e  c o m p r o m i s e  s t a t u t e  is n o t  o f t e n  u s e d ,  a

c o u r t  o p i n i o n  w a s  h a n d e d  d o w n  r e c e n t l y  t h a t  r e i n f o r c e s  t h e  

C o m m i s s i o n ' s  c o n c e r n .  In t h e  C o u r t  o f  A p p e a l s  - S t a t e  o f  

A l a s k a  vs. N e l l e s  t h e  c o u r t  u p h e l d  t h e  d i s m i s s a l  o f  c h a r g e s  

a n d  t h e  d e f e n d e n t  p a i d  $ 1 0 0  r e s t i t u t i o n  a v i c t i m  w h o  

r e q u i r e d  f o u r  s t i t c h e s  in h e r  m o u t h  d u e  to a b l o w  w i t h  a

f i s t .  T h e  c o u r t  s a i d  " c e r t a i n l y  t h e  s t a t e  h a s  a v a l i G  

c o n c e r n :  t h a t  d o m e s t i c  a s s a u l t s  g o  u n p u n i s h e d  m e r e l y

b e c a u s e  t h e  v i c t i m s  w i s h  to w i t h d r a w  t h e i r  c o m p l a i n t s  in t h e  

h o p e  t h a t  no f u r t h e r  a b u s e  w i l l  o c c u r . " . . . .  " an a m m e n d m e n t  to 

c r e a t e  a d d i t i o n a l  e x c e p t i o n s  is c l e a r l y  a m a t t e r  of 

l e g i s l a t i v e  r a t h e r  t h a n  j u d i c i a l  c o n c e r n . "

Alaska Women's Commis si on



T h i s  s e c t i o n  a l l o w s  r e s t i t u t i o n  to be p r o v i d e d  to an 

o r g a n i z a t i o n  t h a t  h a s  p r o v i d e d  c c u n c e l i n g ,  m e d i c a l ,  o r  

s h e l t e r  s e r v i c e s  to t h e  v i c t i m .

M a n y  w o m e n  h a v e  no i n s u r a n c e  a n d  s u f f e r  p e r m a n e n t  

p h y s i c a l  as w e l l  as e m o t i o n a l  h a n d i c a p s  b e c a u s e  o f  l a c k  of 

p r o p e r  m e d i c a l  o r  c o u n c e l i n g  s e r v i c e s .  F u r t h e r m o r e ,  w i t h  

t h e  s e v e r e  f u n d i n g  c u t b a c k s ,  m a n y  s h e l t e r s  a r e  in g r e a t  n e e d  

o f  a d d i t i o n a l  s u p p o r t  a n d  t h i s  b i l l  w i l l  a s s u r e  t h a t  v i t a l  

s e r v i c e s  a re p r o v i d e d  to t h e  v i c t i m .

S e c t i o n  III

If t.hc d e f e n d a n t  f a i l s  to p a y  r e s t i t u t i o n  he m u s t  p r o v e  

h i s  i n a b i l i t y  to c o m p l y  w a s  n e i t h e r  i n t e n t i o n a l  n o r  in b a d  

fa i t h .

T h e  A l a s k a  W o m e n ' s  C o m m i s s i o n  b e l i e v e s  t h i s  b i l l  is 

a n o t h e r  p o s i t i v e  s t e p  in t h e  d i r e c t i o n  o f  e r a d i c a t i n g  

v i o l e n c e  in A l a s k a .

Section II
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I n t r o d u c e d  
R e f e r r e d :  
F i n a n c e
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BY T H E  R U L E S  C O M M I T T E E  BY 
1 IN TH F  H O U S E  R E Q U E S T  O F  T HE G O V E R N O R

2 H O U S E  B I L L  NO. 122

3 IN T H E  L E G I S L A T U R E  OF  T H E  S T A T E  OF  A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  -- F I R S T  S E S S I O N

5 A  B I L L

6 F o r  an A c t  e n t i tled: " An Act r e l a t i n g  to the a u t h o r i t y  to c o m p r o m i s e

7 c e r t a i n  m i s d e m e a n o r s . "

8 BE  IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF  T H E  S T A T E  OF  A L ASKA:

9 * S e c t i o n  1. AS 1 2 . 4 5 . 1 2 0  is a m e n d e d  to read:

10 Sec. 12.45.120. A U T H O R I T Y  T O  C O M P R O M I S E  M I S D E M E A N O R S  F O R  W H I C H

11 V I C T I M  H A S  C I V I L  A C T ION. If [WHEN] a d e f e n d a n t  is h e l d  to a n s w e r  on  a

12 c h a r g e  of m i s d e m e a n o n ^ f o r  w h i c h  the p e r s o n  i n j u r e d  by  the act-

s t i t u t i n g  the c r ime lrasT*a r e m e d y  by a ^ c i v i l’ action, the cri113

14 c o m p r o m i s e d  e x cept w h e n  it w as c o m m i t t e d

15 (1) by or  u p o n  a p e a c e  o f f i c e r ,  j u d g e A  or m a g i s t r a t e  w h i l e

16 in the e x e c u t i o n  of the d u t i e s  of tha t  o f f ice;

17 (2) ri o t o u s l y ;

18 (3) w i t h  a n  inte n t  to_.commirt— a felony;

\

j\ f^

j J P ^ \  ( j 4 )  larcejiousiy^' '  J

(5) a g a i n s t

:1 — P (A) a s p o u s e  or a f o r m e r  s p o u s e  of  the d e f e ndant;

22 (B) a p a r ent, g r a n d p a r e n t ,  child, or g r a n d c h i l d  of the

23 d e f e n d a n t ;

24 (C) a m e m b e r  of the s o c i a l  u nit c o m p r i s e d  of t h o s e

25 1 v ing t o g e t h e r  in the sam e  d w e l l i n g  as the d e f e n d a n t ;  or

26 (D) a p e r s o n  w h o  is n o t  a s p o u s e  or  f o r m e r  s p o u s e  of

27 the d e f e n d a n t  but w ho p r e v i o u s l y  l i v e d  in a s p o u s a l  r e l a t i o n s h i p

28 w i t h  the de f e n d a n t .

HB0122A
i_-  ^ j s i 22
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BILL NO: 

TITLE:

HB 122 DATE: February 17, 1987

An Act relating to the CONTACT: Barbara Miklos

authority to compromise Executive Director

certain misdemeanors Council on Domestic

Violence and 

Sexual Assault

The Council on Domestic Violence and Sexual Assault supports HB 122 which 

adds domestic assaults to the list of misdemeanors that cannot be civilly 

compromised.

Under Existing law (AS 12.45.120-12.45.140), a misdemeanor crime for which 

the injured party has a civil remedy may, except under certain 

circumstances, be ordered dismissed by the court if the defendant and the

victim reach a civil compromise (in other words, if the defendant pays the

victim money in recompense). This bill amends AS 12.45.120 to add crimes 

that arise from a domestic violence situation to the list of crimes that 

may not be civilly compromised.

Since AS 12.45.120 does not specifically exempt domestic assaults, they may 

be compromised civilly. This has been occurring in Fairbanks and was

upheld in February, 1986 in a Court of Appeals decision (State of Alaska v.

Nelles) because the Court was unwilling to judicially create an a d d i t i o n a l  

exception to the Civil Compromise Statute. They indicated that "amendment" 

to create additional exceptions is clearly a matter of legislative rather 

than judicial coi.cern".

However, according to legal theory cited in the Nelles appeals case, "there 

should be no compromise of criminal cases . . . And in practice, the civil 

and criminal law operate independently of one another so that resolution of 

a victim's civil rights and remedies has no effect on criminal prosecution" 

except "where a statute specifically authorizes a compromise of the 

criminal, as well as the civil, liability arising out of a certain 

c o n d u c t " .

If Alaska is going to keep a statute allowing civil compromises in criminal 

misdemeanors, it is imperative that domestic violence cases are added to 

the list of exceptions. Most domestic violence assaults are classified as 

misdemeanors, no matter how serious they may be. Victims are put in 

increased jeopardy when this can be used as a mechanism for batterers to 

escape retribution. Victims of domestic violence are frequently 

pressured by the defendant or defendant's attorney to "drop charges" or 

to "work things out". These victims are particularly vulnerable to 

persuasion by the defendant, be it by promises or threats. If domestic 

violence victims were not faced with the option of civil compromise, a 

jneans--of-jna.aiBulation by the defendant, his family and friends or the 
(  defei>8^attorrfey^ould be abolished.

/ A s  Governor Cowper stated in his letter accompanying this legislation,

/  "The abuse o f w o m e n ,  children and the elderly is an offense against every

/  member of civilized society; it is emphatically not a private dispute for
/  which a civil compromise is appropriate".

4-
Willi am R. Nix 

Acting Commissioner




