


February 10 , 1987

The Hono rable Ben Grussendorf 
Speaker  of the House 
A l a s k a  State Legisla ture 
P.O. Box V  
Juneau, AK 99811

Dear R e p r e sen tative Grussendorf:

Under the authori ty of art. Ill, sec. 18, of the Alaska 
Constitution, I am transmit ting a bill that repeals 
AS 12.45.150, an obsolete statute that provid es for the 
payment of costs for "malicious prosecutions" b r o u g h t  by 
private persons. 1/ This p r o v isi on has be en the cause of 
some confusion regarding  who has the a u t h ority to institute 
criminal charges. In recent months several persons in the 
Kenai area have attempted to file "criminal charges" against 
other persons, p r i m aril y police officers w h o  have arrested 
them, citing AS 12.45.150 as their autho rity to do so.

W e l l - e s t a b l i s h e d  principles of s tatutory c o n struct ion 
require that the language of AS 12.45.150 be interpreted  in 
c onjunction  w i t h  AS 44.23.020(b)(3), w h i c h  places 
re s p onsibi lity in the attorney general to "prosecute all 
cases i nvolving violation of state law." 2/ Thus 
AS 12.45.150 does not provide a u t h ority for

1/ The p r e c u r s o r  o f  present AS 12.45.150 appears to first 
have b e e n  adopted i n’ 1900; it was appar e n t l y  b ased upon an 
1882 statute from Oregon. See Ann. A l a s k a  Codes, Pt. II, 
ch. 19, § 193-194 (Carter 1900). The p r o v i s i o n  was included 
in the first c o d ificatio n of Alaska's criminal  lav/s after 
statehood. See § 6.16, ch. 34, SLA 1962. E x c e p t  for minor 
technical amendments (for example, ch. 8, SLA 1971, a 
revisor's bill w h i c h  made technical c o rr ections relating to 
the court system, inserted the word  "judge" in four places 
in the statute), the language of AS 12.45.150 has remained 
v i r t ually uncha n g e d  since 1900.

2/ There are rare instances in solely privat e disputes 
where it mig ht be appropriate for p r ivat e litigants to 
"prosecute" cases of criminal contempt as a w a y  of

(Footnote Continued)
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the private p r o s e c u t i o n  of a criminal case (i.e., motions, 
p r e t rial hearings, trial, appeals, etc;). Instead, the statute 
refers only to a p erson who unilaterally, and withou t the advice 
or concu r r e n c e  of the p olice or prosecutors, "voluntarily appears 
before a judge" to complain about a m atter  or before a grand jury 
to testify. A t  that point the attorney general, through a state 
prosecutor, has the statu t o r y  authority under AS 44.23.020 to 
r eview the m a t t e r  and to handle the case as appropriate. 3J
The primary purpo se of AS 12.45.150 was not to authorize the 
filing of criminal action? by p r ivate persons, but rather to make 
it clear that m a l i c i o u s  accusations, or those Jacking probable 
cause, will s u bject the compla i n a n t  to immediate judgment "for 
the costs of d i s b u r s e m e n t s  of the action." However, the statute 
is p o orly drafted and, as a l r eady noted, has created c o n f u s i o n  in 
lay persons as to their indepe ndent authority to file private 
criminal actions. Moreover, to the extent that the statute 
provides for a ju dgment of costs to be rendered a u t o m a t i c a l l y  anc 
"immediately" it is p r o b a b l y  unconstitutional as a v i o l a t i o n  of 
due process. It does not allow a person to have his "day in 
court" to try to show that the accusation was in good faith. 
Thus the statute m i g h t  also be a disincentive for people who 
m i g h t  othe rwise bring close or margi n a l  cases to the a t t e ntio n of 
a judge or g rand jury. The repeal of the statute w ill eliminate 
any lingering c o n f u s i o n  regar d i n g  the existence of "private 
prosecutors", whil e leaving the common law protections against 
m a l i c i o u s  p rose c u t i o n s  intact.

The filing of a c r i mi nal a ction is obviously a very serious m a t­
ter. The fact that a criminal charge has been filed a g a inst a 
p e r s o n  m a y  have a n e g ative effect upon that person's reputation, 
p o s i t i o n  in the community, employment opportunities, etc. The 
need to defend onese lf against criminal charges m a y  also impose a

(Footnote Continued)

e n f o rcing  orders in contested divorce cases. S e e , e . g . , Diggs v. 
D i g g s , 662 P. 2d 950 (Alaska 1983). In all other situations,
however, AS 44.23.020(b)(3) gives th- attorney g e neral sole 
respon s i b i l i t y  for h a n d l i n g  criminal matters.

3/ A l s o  see P.ule "(c), A l a s k a  Rule? of Criminal Frocecure, 
w h i c h  permits p r o s e c u t i o n  by indictment only if the indictment is 
signed by the p r o s e c u t i n g  attorney.
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great d e a l  of financial expense and e m o t i o n a l  strain. Thus 
the power to institute cr iminal p r o c e e d i n g s  ought not to 
rest w i t h  a privat e party involved in some sort of v e n d e t t a  
or a personal dispute w i t h  another.

T here is no such thing as a "private prosecutor" in Alaska, nor 
should there be. Because AG 12 .45.150 is apparently being 
interpreted by some persons as implic i t l y  r ecognizing  such a 
procedure, and because it p r o ba bly v i o l a t e s  due process 
requirements, this obsolete statute should be repealed.
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L E T T E R  OF INTENT 
H OUSE J U D I C I A R Y  C O M M I T T E E  

H O U S E  BILL  121

By r e p e a l i n g  AS 12.45.150, the L e g i s l a t u r e  does not 
i nten d t o  limit the p r e s e n t  p r a c t i c e  a l l o w i n g  the filing, 
b y  p r i v a t e  parties, of m o t i o n s  for orders to show ca use 
for c r i m i n a l  c o n t e m p t  of court.

f]
//

/ ! '  I
' /  . - 1/

Rep. J o h n  Sund, Chair, 
House J u d i c i a r y  C o m m i t t e e



M E M O R A N D U M

April 8, 1987

TO: Rep. J o h n  Sund

FROM: J. Hartle,
— j '■

RE: H o u s e  Bill 121

FROM:

19. H B  121 (Rules/Governor) A n  A c t  r e p e a l i n g  a p r o v i s i o n  
r e l a t e d  to p a y m e n t  of costs b y  p r i v a t e  p r o s e c u t o r

A. H e a r d  in J u d i c i a r y  2/23, 2/24
B. P a s s e d  out "Do Pass" 2/24
C. Status: H. F loor
D. Purpose: R e p e a l s  p r o v i s i o n  for immediate cost recovery

a g ain st m a l i c i o u s  p r o s e c u t i o n  by p r i v a t e  prosecutor.
E. Issue: Ken ai u s e  of p r o v i s i o n  to imply right of p r i v a t e  

prosecution.
F. Issue: W h y  not have p r i v a t e  prosecutors:

1) A n  individu al is not c o n s t r a i n e d  b y  the same public 
p u r p o s e  and ethical c onsid e r a t i o n s  that a D.A. m u s t  follow.

2) R e m e d i e s  are availa ble in civil court.
3) The Court S y s t e m  d o e s n ' t  k n o w  h o w  to h andle  it.

G. In File:
1) HB 121
2) L e t t e r  from Karla Forsy the
3) Kenai Court Case
4) Gover n o r ' s  t ransmitta l letter
5) R e p e a l e d  statute
6) S t a t u t e  g i v i n g  a u t h or ity to the Dept, of L aw to 

p r o s e c u t e  all criminal cases.
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BILL SHEFFIELD, GOVERNOR

REPLY TO;

Office o'c Administrative Direct^
Alasictt Court System

DEJPARTMEIVT OF LAW

CRIMINAL DIVISION

IS CRIMINAL DIVISION CENTR*. 1FFICE 
POUCH KC
JUNEAU, ALASKA 09811 
PHONE: (907) ‘105-342$

□  OFFICE OF SPECIAL PROSECUTIONS 
AND APPEALS

O c t o b e r  2, 1986
1031 WEST 4TH AVENUE. SUITE 318 
ANCHORAGE. ALASKA 99501-S993 
PHONE; (907) 279-7424

Mr. A r t h u r  H. Snowden, II 
A dmini s t r a t i v e  Dire ctor 
A lask a C o u r t  System 
303 K Street
Anchorage, Alaska 99501 

Dear Art;

Your letter of Septe m b e r  22 to A t t o r n e y  General Brown
jogged m y  m em ory about the need  to amend or repeal 
AS 12.45*150. I agree that the statute is beginning to cause 
quite a few problems, p a rt icularly in Kenai, by giving people 
the idea that they have the a u t h ority to prosecute criminal 
charges on their own. The D e p a r t m e n t  of L a w  will therefore 
propose that the Gov er n o r  introduce legislation to cure this 
misperception, For your information, we have opened a 
legislative file on this subject (No, 773-87-0067) in order to 
facilitate the draf ting and r eview of the p r o p osed bill.

Your letter included a copy of M a r y  Anne Henry's 1977
internal office m e m o r a n d u m  on this subject, w h i c h  I had never 
seen, and alth ough I agree w i t h  her asse ss m e n t  of the problems 
that can be c r eat ed by private prosecutors, I do not agree with 
her c onclusi on that AS 12,45,150 in fact authorizes private 
prosecutions. T o  that e x tent the m e m o r a n d u m  does not, and
never has, repre sented the p o s i t i o n  of the department.

It has always b e e n  our p o s ition that AS 12.45.150
m u s t  be read as consis t e n t  w i t h  A S  44.23.020 (a)(3), which
places r e s p o nsibility in the A t t o r n e y  general to "prosecute all 
violations of state law." T here are rare instances in solely 
private disputes where it m a y  be appropr iate for private
litigants to "prosecute" cases of criminal  conte m p t  as a w a y  of 
enforcing orders in contested divorce cases. S e e , e . g . , Diggs 
v. D i g g s , 663 P , 2 d  950 (Alaska 1983). However, in all other 
cases we v i e w  AS 4 4 . 2 3 . 0 2 0 ( a ) (2) as g iving the attorney general 
sole respon sibility over the h a n dling of criminal matters.

In order to be consi s t e n t  w i t h  AS 44 ,23.020 we have
interpreted AS 12.45,150 to refer not to the actual p r osecuti on 
of a case (i.e., motions, p r e t r i a l  hearings, trial, appeals, 
etc.) but only to a person  w h o  unilaterally, and w i t h o u t  the

03-C31LH
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advice or concurrence of the police or prosecutors, 
"voluntarily appears before a judge" to swear out a complaint 
or before a grand jury to testify. At that point the attorney 
general has the statutory authority under AS 44.23.02C to 
review the matter and to dismiss or compromise the case as 
appropriate. See also Criminal Rule 7(c), which permits 
prosecution by indictment only if signed by the prosecutor.

In our view, the primary purpose of AS 12.45.150 is 
to make it clear that malicious accusations, or those lacking 
probable cause, will subject the complainant to immediate 
judgment "for the costs or disbursements of the action,"

We have consistently advised all prosecutors who have 
run into cases involving these complainants that they should 
handle the cases just like any other. Therefore I believe that 
the procedure currently in operation in Kenai, whereby such 
complaints are simply filed in the clerk's office pending 
review by the district attorney, is adequate under the present 
statute. Nonetheless, the statute should be amended. I will 
keep you advised on the progress of any legislation on this 
subject.

Very truly yours,

HAROLD M, BROWN
ATTORNEY GENERAL

By?_
Dean J./Guaneli 
Assistant Attorney General

DJGtso-17

cc: Jim Ayers
Director/Legislative Relations

Art Peterson
Assistant Attorney General

rimhnrffm 1 ag0„ t e m *cl°us Rodney Wolff wrote to the 
Ombudsman and the grand jury foreman in an attempt to testify
before a Fairbanks grand jury about some very shady business1977n 0 6 3 ^ WOlf f V ’ .Arctic Bow1' Inc*' 560 P.2d 758 (Alaska 

! +. vf- ? t?* P e n u r y .  The prosecutor finally relented
and let him testify, but drew the line at letting Wolff and his 
attorney, Clem Stephenson, act as a private prosecutor. The
grand jury even returned an indictment, which the prosecutor 
refused to sign.
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Alaska

T O i  j—
SEP O  8 188. jMs. Karla Forsyche 

Staff Counsel
Alaska Court System 
303 K Street
Anchorage, AK 99501

d a t e  t SeptembeD A T E

F R O M :

Robin L. Tiirnb 
Clerk o'f Trial

s u b j e c t : State vs Ben Holly 
3KN S86-1478 Cr. 
Private Party filing

145 Main Street Loop7 Rm 106 
Kenai, AK 99611

Please review the attached copy of a private party complaint 
^filed in Kenai on August 27, 1986, I accepted the complaint 
for filing as I have been advised that I can not refuse 
such filings. Mr. Smallwood advised me that the District 
Attorney's office refused to file a complaint against Mr. 
Holly, and the Kenai District Attorney's office has further 
advised that they will be filing a Dismissal of this action. 
This is the second such filing within the last three months, 
and I am in need of written policy or direction as to handle 
such matters.

Adm. F ^ ank y ° u ' Rev. 2-73
\

\

i



IN THE DISTRICT COURT OF THE STATE OF ALA 
THIRD JUDICIAL DISTRICT AT KENAI

STATE OF ALASKA

plaintiff

VS
BEhl H o l l y

OEFENOANT,

FELONY/i 
CRIMINAL COMPLAINT
Hi j M M - r f r A  c«

M S A O LT -THI/TD Of/fftEf r u o  COUUT f

p>s zii.hi.juo
CSIMlHAL TRffCrPA^ P lfitTIO EirH V f
Asn-m .iioCa')

Coiialailnant. JOHH I SMALLWOOD (CITIZEN)
jareonally aripiairlng baTora ns and bairn Uuly eaern, atataa that an
or about tha- 33  bay af ,fnUf. ____,t9_.8_k, ■ * •* ni*f the araa
or S f l l fw u i .n______________________   ,ln tha Third f Mp)

Jubicial DiaftriCt, State of Alaaka. RFM T UrtLLV___________
ObWfbirrt ( f t  ReckUcfl/ ZWri John L ynYiilwooi in &ar oR imwifJArtt Jfiriauf pNytiodJ

n\e'Anc sf a dangcrioc: jncTv.uiYieA+, in VttKt-Wert o f  A i iMl,Aaocn>{j> 

Cbmpkinfrfa.'} *IY T̂ Peri+.HflLLy did infer upon the priv/vic property&nThe u e & fe ct 
flPWot 5« ^ M ;Uni)ou«t^/in^-for The purjcbtco'f ter
OP -VheCowplcifiih+Ai 34» f iipcn ctciub Loerritd inTTieOfy o i fold«Tn«aioOiA

a n i  A \ i  rem ove  T h i'f l^ je  A h e i r d o m  to iyvW o  o ^ T h r  C o m p la in a n t  x n i d i d  f  t a o 4 - C  

fAl<} p h iW #  p ih o p fr ty  T o  AVOID  h T K t fO ,Y \d  Q tC n w : I D  C tH r te rS x T f  T H o r W iw t f r r i r 'h p V i f y  

To hrtMue Stolen p**oreK»/.

• s  ! i» e rn  t o  and

I r \ *kf *H a I V/

^
aubaeribab baTore ao thin- cP-7 bay
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M E M O R A N D U M S t a t e  o f  A l a s k a

Joe Balfe
D A T E :

February 17, 1977

F I L E  NO:

T E L E P H O N E  N O :

F R O M : Mary Anne Henry fiflM S U B J E C T :
' Re: AS 12.45.150 
Private Prosecution

It is not clear from the history of this statute what the 
legislative intent was behind its enactment. It is likely that 
the reasoning was the same as in other states, that is, private 
prosecution has always existed in our court system, so why 
change it now? At common law, criminal prosecution was purely 
adversary, each aggrieved party retained his own counsel to 
prosecute his private interest. Over the years, private 
prosecution statutes have simply remained on the books, even 
though public-funded prosecutorial offices have since been 
established. In fact, in most states where private prosecution 
is no longer valid or extremely limited, it has been the judicial 
branch that has taken the initiative.

The Alaska statute does give the court soma control over \  
the proceedings conducted by a private prosecutor. However, 
there is no mention of any powers that can be exercised by 
the District A tt orney’s office, The Nebraska Supreme Court 
has construed i t s‘statute that sat up the system of public- 
financed District Attorneys as precluding private prosecution. 
McKay v« State,132 N.W. 741 (^(Nebraska, 1911). See also -
State v. Peterson,218 N.W.3S7 (Wis.,1923). AS 44.23.020(b)(3) 
states that the attorney general shall “prosecute all cases 
involving violation of state law..." (Fmphasds addecTT It could 
be argued, as it was in Nebraska, that this precludes a private 
person from actually prosecuting a criminal case.1 Of course, f 
it is not clear at all whether that was the legislative intent, 
and it should be noted that tve private prosecution statute
was amended as late as 1971, Wjuth no acknowledgement of a __
possible conflict of statutes. Two state courts have allowed 
the procedure only if it has first been approved by the public 
prosecutor or the state. State v. Bartlett,74 A. 1 8 (Me.,1909); 
Handley v. State,106 So. 692 (Ala.", 1925) „

It can be argued that tha power to dismiss or defer 
prosecution on any case should remain in the hands of the 
District Attorney. The reasoning is that if the exercise of 
such discretion is possessed by an attorney who owes his 
loyalty to a private party, it could lead to prolonged 
harassment, or even a form of blackmail. The answer to that-
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argument in Alaska would ba that the courts are empowered by 
AS 12*45.150 to prevent such misuse of that discretion.

Finally, it appears that there would ba no difference if 
the crime were a misdemeanor or a felony. At common law tha 
private prosecutor also had the power to present his case to
tha grand jury* as wall as taka charge of the trial with the
petit jury. I was unable to find any cases that made a 
distinction between felony and misdemeanor trials.

r*

Recently, some state courts have decided that the 
existence of private prosecutors is repugnant to our system 
of criminal justice, and soma hava hinted that it may be a 
violation of the defendant's constitutional rights. Similar
arguments could be presented to tha Alaska courts.

First of all, it can be argued that "private prosecutor"
is a contradiction in terms. A  prosecutor is not an advocate
in tha ordinary sense of the term. He is a representative of
the people and his duty is to see that justice is dona. This
does not necessarily require that conviction be the final \
outcome. Ho is to see that tha criminal laws of the State are \  
honestly and impartially administered, and he should not be •
prejudiced by motives of private gain. He def a m i n e s  what 
evidence is to be presented to the trier of facts and it is 
his duty to show the- entire transaction, regardless of whether 
it tends to establish guilt or innocence. On the other hand, 
a private attorney owes his client total allegiance* and 
ethically he cannot act for an interest even slightly adverse 
to his client. This conflict in roles can be clearly seen 
in the following areas i 1) decision whether to ''secutej
2 ) plea bargaining,* 3) sentence recommendations' ' 1 4) deter­
mination of what evidence to present, including . vlpatory 
evidence. . Private Prosecution* Tha Entrenched Anamoly,
50 NC Law Rev. 1171 (“15)72) , B ieiael v. State*37 N.W.
244 (1EI80).

It is also arguable that the defendant's constitutional 
right to due process may be violated by the use of a p r i v a t e . 
prosecutor* or even the presence of a private prosecutor 
assisting the public prosecutor. The issue then becomes 
whether the practice inherently is so prejudicial as to 
infringe on the defendant's fundamental right to a fair trial.
Estes v. T e xas*381 U.S. 532 (1965), Any degree of influence 
by a private prosecutor who is paid to obtain a conviction 
could impermissably taint a procedure that demands prosecu­
torial impartiality. In State v. Harrington,534 S.W.2d 44 
(Ho,, 1976) the Missouri 'Su'promel^burt. state'd:
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Wo believe, and hold, that the practice 
of allowing private prosecutors, employed 
by private persons, to participate in the 

• prosecution of criminal defendants, is 
inherently and fundamentally unfair, and 
that it should not be permitted on retrial 
of this case or in any case tried after 
publication of this opinion in the 
Southwestern Reporter.

Since it would be difficult to determine in specifio 
cases whether there has bBen an impermissable taint, it 
would be much easier to ban the use of private proaacutcrs 
in all criminal cases. Any countervailing state interest 
in using private prosecutors is, at best, miniscule.

Therefore, although AS 12,45.150 allows private prosecution 
in this state, and only a few states have stopped or severely 
limited-*the practice, a criminal defendant could present some 
valid arguments based on'prejudice to him, unethical b e h a v i o r ^  
on the part of the prosecutor, and perhaps even a violation of \  
his constitutional rights.
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Robinson v. Tori/lord dcmonslrnics at least two important princi­
ples regarding the elimination of racial discrimination in employment. 
First, it shows the vigor with which the courts will attack the system that 
show's the signs of perpetuating discrimination. Secondly, it reveals that 
the costs of this necessary cfTorl are very high.

Lee A. Patterson, 11

Prhate Prosecution—The Entrenched Anomaly

Since the days of our Constitution’s infancy, traditional judicial 
truisrrs have been superseded by the \iahlc doctrines of “due process,” 
"equal protection,” and "judicial fairness." NV-nvithMiiiiJing this evolu­
tion, there remain seemingly impregnable citadels of judicial trudition, 
One such remnant of the past is the policy allowing private prosecution 
in criminal actions. Recently in Sla te  v. Best,* the North Carolina Su­
preme Court reiterated1 its stand condoning the practice.

I. Background and State of Law

At common law criminal prosecution adhered to the pure form of 
the adversary system; each aggrieved party retained his own counvcl to 
prosecute his private interest. The private prosecutor had the case laid 
before the grand jury and took charge of th trial before the petit jury.3 
Despite statutory provisions requiring a public prosecutorial s\stem4 
and judicial repudiation of the procedure in some jurisdictions'private 
prosecution remains well entrenched.1

While adhering to the philosophy of the common law rule, the 
North Carolina courts have modified its application. Whereas thcclas-

■280 N C . 4 I J .  1X6 S  E 2d I (1 9 :2 ) .

’Srr.tg.. S ta te  v W eM h ro o k , 27 9  N  C . 18. 181 S  E .2 d  572  (1 9 7 1 1; S ta te  v L i p p j r d .  223 N .C „
167. 25 S .E  2d 59-t (1 943): S ta le  v. C a r d e n .  209 N .C . 4 0 4 . IB? S .E .  S9S. tm . dcnird. 298 U.S.
682  (1 9 3 6 ): S ta le  v . D a v is . 203  N .C . 13. 164 S .E ,  737 (1932).

■Stale v. C a r d e n .  209 N  C . 4 0 4 , 4 1 0 . 183 S .E . b9S . 9 0 2 . Ctrl, dcnitd. 293 U.S. 682  (19.36). 
Sri* frnerotfi' 42 Am. J UR. Prostcuting Altonifyj § 10 (1 9 4 2 ).

‘E.g.. N .C . C o n s t , a n .  IV . § IS : N .C . G t s .  S t a T. 5 7A -61 (S u p p . 1971).

‘E g.. M cK a y  v. Slate, 90 Neb 63. 132 N .W . 741 (1911); Bird \. State. 77 tt ’U. 2 T6 ,45 N .W . 
1126(1390); B icm cl v. State. 71 W (s. 444. 1? N AV. 244 (1888).

*£ jr.. Handley v. State. 214 Ala. 172. 106 So. 692. 694-95 (1925); R oh lnw n  «. Sta le. 6“ Flu. 
521. 63 So. 649 (1915); State v. Burden. 105 M d. 212. 74 A , 18 (19091. State t. W estbrook. 279
VI /*• in  t o t  P e  ' J  M n  n n i l i



1172 N O R T H  C A R O L I N A  L A W  R E V I E W  (Vol. 50

sic interpretation precluded any challenge to the private prosecutor,7 
North Carolina courts have reserved the (Inal determination for tht 
discretion of the trial judge' but have intimated lhat the practice is not 
to be intcrfcrrcd with in the absence of a showing of abuse.’ As justifica­
tion for retaining the practice it has been tersely stated that it has 
“existed in our courts from their incipiency."'0

Decisions in other jurisdictions reflect diverse judicial altitudes 
ranging from agreement with the common law view" to abolishment 0. 
the practice.11 Various jurisdictions condition allowance of the proce­
dure on the approval of the prosecutor,” the stale,” or the court.” 
Language in some decisions espouses the public duly to carry out such 
prosecutions.” Indeed, in the face of a statute that banned private prose­
cutors, one court ruled lhat the definition of “ private prosecutor" did 
not include an attorney hired by the complaining witness to prosecute.” 
On the other side of the spectrum it has been ruled in eases involving 
prosecuting for contingent fees lhat prosecuting for the private purfejjf 
the solicitor in such cases is abhorrent to tfic sense of justice.” Another^ 
court” construed 3 statute providing for publicly financed solicitors” a s ' 
precluding private prosecution because of its inherent private motiva­
tion. Similarly, numerous cases forbid a prosecutor to appear in any 
capacity where he is financially backed or is appointed by any private 
inlere-t.11 Rulings on challenges to the private prosecutor appearing 
before the grand jury overwhelmingly hold that prejudice to the defen­
dant is loo damaging to be tolerated35 because the prosecutor’s position

’See generally 42 Am. Jlr. Ptuyecuiing A tturntyx ji 10 (1942),
’S la te  v . D iv Is . 203 N .C .  (3 .  2 6 . I M  S .E .  737 . 744 (1 932).

’S ta te  v . g a r d e n .  209 N .C . 4 0 4 . 4 1 1 . 183 S  E . 898 , 9 0 2 . reel, denied. 298 U .S .  682 (1936). 
" S ta le  v. B es t.2 R 0  N  C . 4 13 .4 1 6 .1 8 6  S .E .2 d  1 .3  (1 9 7 2 ). See also S ta te  v. L ip p a rd . 223  N .C . 

167. 1 7 ). 25 S .E .2 d  <94. 597 (1 9 4 3 ).
" P r ic e  v. C a p e r to n .  62 K>\ 2 0 4 , 1 D u v . 207 (1 8 6 4 ).

. "Biemel v. State, 71 Wjj. 444. 37 N.W. 244 (1SRS).
" S ia le  v. B a r tle t t .  105 M e. 2 1 2 , 74 A . 18 (1 909).
" M a n d liy  v. S ta le ,  2 )4  A la . 176, 106 S o . 692 . 694 -95  (1 9 2 5 ).
“ S ta te  V. K e n t. 4 N -D . 5 7 7 , 62  N A V . 63 (1 8 9 5 ).
" R o b in s o n  v . S ta te .  69 F la . 5 2 1 . 68 S o .  649 (1 915).
" W a r re n  v . S ta te .  130 T ex . C r im .  4 4 8 . 94 S A V .2d  4 j0  (1 9 3 5 ).

"B a e c a  v. P a d il la .  26  N .M . 2 2 3 , 190 P. 73 0  (1920).
" M c K a y  v. S ta te .  9 0  N e b . 6 3 . 132 N .W . 741 (1911).

" N o r th  C a ro lin a  h a s  a t im i la r  s ta tu te .  See  N .C . G en , S ta t .  § 7 A -6 I (S u p p . 1971).
"Eg.. B ird v. S ta te ,  77 W i .v J 7 6 .4 5  N .W . ) | 2 6 ( M O ) .  B iem el v. S ta te ,  71 W is .4 4 4 .3 7  N .W .

244 (IS 8 8 ).

" N ic h o la s  v. S ta te ,  17 G » . A p p . 8 7 3 . 87  S  E. 817  (1 9 1 6 ); W ilso n  v, S ta te ,  70  M iss . 5 9 5 . 13 
S o . 22 . 1893): F leye v. S ta te .  93  N e b  6 1 0 . 142 N .W . 276  (1 9 1 3 ). H a r t s r a v e i  v . S ta le .  5 OVla. 
C rim . 2n6 . 114 P . 343 (1 9 1 1 ),
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as an olficcr of the court demands a degree of impartiality unlikely in 
the private prosecutorial setting. Those decisions abolishing or severely 
restricting private prosecution have generally based thc>r determinations 
on the contemporary judicial philosophy recognizing its almost com* 
plctc morphasis since the concept of private prosecution emerged,

II. Conflict in Roles

Perhaps the one area which has changed most drastically since the 
inception of the doctrine permitting private prosecutors has been the 
role of the public prosecutor. From his sole function as procured advo­
cate for a prosecution, the duties of the public prosecutor have taken 
on new dimensions, lie is not an advocate in the ordinary sense of the 
word, but is the people’s representative, and his primary duly is not to 
convict but to ncc that justice is done.51 The prosecutor is an officer of 
the state who should have no private interest in the prosecution and who 
is charged with seeing that the criminal laws of the slate arc honestly 
and impartially administered, unprejudiced by any motives of private 
gain.5* It is his duly to show* the whole transaction as it was, regardless 
of whether it tends to establish a defendant's guilt or innocence."

Conversely, a privately retained attorney owes his client individual . 
allegiance, und once employed he must not act for an interest even 
slightly5'* adverse to that of his client in the same general matter.55 
Therefore, in view of the ethical511 and judicial5’ restrictions imposed on 
the public prosecutor and the generally recognized loyalties of the pri­
vate advocate, "private prosecutor” is a contradiction in terms. The 
high standard of impartiality demanded of a prosecutor realistically 
cannot be expected of the private advocate.3"

-’’Berwer v. United States. 295 U.S. 78, 88 (1955): NCSB Caxoss of Ethics No. 5. 
kernel v. Slate, 71 Wij. 444. 37 N.W. 244 (ISSS).
s,McKay v. State. 9(1 Neb. 63. 132 N.W. 74) (1911). See generally 23A C.J.S. Criminal Law  

5 1031 (1961).
>*pjrkef V. Parker. 99 Als. 239. 13 So. 520 (1893).
P̂eople v. Humon. 290 1)1. 370. 371. 125 N.E. 268. 270 (1919): People v. Gerald. 265 III. 

448. 107 N.E. 165 (1914).
!‘NCSB Casons of Ethics No. 5: Mr NCSB Canon's of Ethicj Nos. B, C.
* Biemel v. State. 71 Wij. 444. 37 N.W. 244 (1888).
‘"The prosecuting officer represent! tlte public interest, which can never be pro. 
mnted by the conviction of the innocent. His object, like lhat of the court, should be 
simrlv justice; and he hjv no right to sacrifice this io any pride of profe«sienal success 
. . , [ever. though] counsel employed bv outside parties. . . would not feel hound by 
anv such rule of conduct. He appears as private counvel simply, to represent the wishes,
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B e s id e s th e  c o n c e p tu a l a n o m a ly  in  th e  c o n f l i c t in g  ro le s  a n d  lo y a l ­

t ie s  o f th e  tw o  ty p e s o f p r o s e c u to r s , th e  p r a c t ic a l c o n s e q u e n c e s  o r a 
p r iv a te  a d v o c a te  in  to d a y ’ s p r o s e c u to r ia l r o le  re s u lts  in  in t o le r a b le  p re j. 

u d ic c s . U n l i k e  t h e i r  c o m m o n  lasv c o u n te r p a r t s , m o d e rn  p ro s e c u to r s  

w ie ld  th e  p o w e r o f th e  s ta te 's  in v e s t ig a t o r y  fo r c e , d e c id e  w h o m  to  in d ic t 

a n d  p ro s e c u te , n e g o t ia te  th e s ta te ’ s p o s i t io n  in  p le a  b a r g a in in g , a n d , 

b e c a u s e o f  th e i r s u p p o s e d im p a r t i a l i t y  as o l f lc e r s  o f th e  c o u r t , a r c  in f lu ­

e n t ia l in  re c o m m e n d in g  p u n is h m e n t to  th e  c o u r t .

In  th e  n o rm a l p r iv a te  p r o s e c u to r ia l s e l l i n g , th e  p ro s e c u to r re m a in s  

in  c h a rg e . W h e re  th e  p r iv a te  a d v o c a te  o n ly  o b s e rv e s  th e  p ro c e e d in g s  

f r o m  in d ic tm e n t to  c o m p le t io n  o f  t r i a l ,  a r g u a b ly  h is  p re s e n c e  expo se s 

th e  d e fe n d a n t to  m in im a l p re ju d ic e . H o w e v e r , s in c e  th e  p r iv a t e  p ro s e c u ­

t o r ’ s in f lu e n c e  is n o t c o n f in e d  to  th e  o p e n  c o u r t r o o m , in w h ic h  o b v io u s  

p re ju d ic e  c o u ld  be m o re  e a s i ly  d e te c te d  b y  th e  c o u r t , a l l s ta g e s o f  the 

ju d i c ia l p ro c e s s m u s t be c o n s id e re d  in  d e t e rm in in g  w h e th e r th e  m e re  

p re s e n c e o f  th e p r iv a te  p ro s e c u to r is in l o l l e r a b l y  p r e ju d ic ia l . T h e  fo l lo w - 

• in g i l lu s t r a t io n s  o f th e  p o s s ib le  c o n s e q u e n c e s  ■'f a l lo w in g  a p r iv a t e  f  ose - 

c u t o r  d e m o n s t r a te s  th e  p re ju d ic e . B e c a u s e  j f  th e  v a r y in g  d eg re e s o f 

c o n t r o l r e l in q u is h e d  b y  th e  p ro s e c u to r , th e  f o l lo w in g  d is c u s s io n  b y  no 

m e a n s i l lu s t r a te s  th e  a c tu a l s i t u a t io n  in  a n y  g iv e n  case , b u t i t does 

in d ic a te  th a t th e  p ra c t ic e  is f r a u g h t w i t h  p o s s ib le  p re ju d ic e .

O n e  p ro s e c u to r ia l p o w e r th a t , i f  im p r u d e n t l y  e m p lo y e d , c o u ld  re ­

s u lt in  d ir e  co n s e q u e n c e s to  th o s e  s u s p e c te d  o f  a c r im e  is th e  d is c r e t io n ­

a r y  a u t h o r i t y  to  d e c id e  w h e n  to  p ro s e c u te . A t  th is  i n i t i a l s ta g e  o f th e 

c r im in a l p ro c e e d in g , th e  p r iv a te  a d v o c a te  is u n l i k e l y  t o  p la y  a n y  n o rm a l 

ro le . H o w e v e r , th o u g h  th e  p u b l ic  p r o s e c u to r d e c id e s  w h e th e r to  p ro s e ­

c u te , p o s s ib ly  h is  d e c is io n  m a y  be in f lu e n c e d  b y  th e  p re s s u re  o f  a p r i ­

v a t e ly  re ta in e d  a t to r n e y .

T h e  s o l i c i t o r ’ s d is c r e t io n a r y  p o w e r t o  p ro s e c u te  is re s t r ic te d  in  fe d ­

e ra l c r im in a l a c t io n s  b y  th e  f i f t h  a m e n d m e n t r e q u i r e m e n t th a t a l l p ro s e ­

c u t io n s  fo r in fa m o u s  c r im e s  be c o m m e n c e d  b y  g r a n d  j u r y  in d ic tm e n t . 

T h e  fu n c t io n  o f th e  g ra n d  j u r y  is t o  s ta n d  b e tw e e n  th e  o c c u s o r a.n.d--’ 

a c c u s e d  a n d d e te rm in e  w h e th e r a c h a rg e  is w e l l fo u n d e d  o r.-pO s s fb ly 

w h e th e r i t  is a re s u lt o f  m a lic e  o r i l l  w i l l . 31 H o w e v e r , th e  f i f t h  a m e n d ­

m e n t re q u ir e m e n t o f g ra n d  ju r y  in d i c tm e n t d o e s  n o t a p p ly  to  s la te s  

in d ic tm e n t s , w h ic h  m a y  be se rve d o n  th e  fo rm a l c h a rg e  o f th e  p ro s e c u -

1174 SOUTH CAROLINA I.AW REVIEW  |v 0|. j 0

prejudice. and animosities of this clients: IP ‘•ccure a contic iion at all h jy jrds . 
McKas v. State. 90 Neb. S3. 74. 132 N.W . 741. (1911).
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' • c l in g  ro le s  a n d  lo y a l , 

c a l c o n s e q u e n c e s o f a 

' j l l s  in  in to le r a b le  p re j.

m o d e m  p ro s e c u to rs  

d e c id e  w h o m  to  in d ic t 

p le a  b a r g a in in g , and , 

o f  th e  c o u r t , a r c  in f lu -

b e p r o s e c u to r re m a in s  

c r v c s  th e  p ro c e e d in g s 

h is  p re s e n c e  exposes 

?e th e  p r iv a t e  p ro s c c u - 

o m , in  w h ic h  o b v io u s 

j u r t ,  a l l s ta g e s o f  th e 

ng w h e th e r th e  m e re 

• c ju d ic ia l . T h e  fo l lo w . 

) \v in g  a p r iv a t e  p ro se - 

c v a r y in g  deg re e s o f 

• in g d is c u s s io n  b y  no 

cn  ca se , b u t i t  docs 
p re ju d ic e .

e m p lo y e d , c o u ld  re - 

im e  is th e  d is c re t io n * 

s in i t i a l s ta g e  o f th e 

v  t o  p la y  a n y  n o rm a l 

es w h e th e r to  p ro se - 

*,e p re s s u re  o f a p r i -

e is re s t r ic te d  in  fe d - 

m ie n t lh a t a l l p ro se - 

m d j u r y  in d ic tm e n t , 

en th e  a c c u s o r and 

b u n d e d  o r p o s s ib ly  

c r , th e  f i f t h  am e n d - 

n o t a p p ly  to  s ta te s 

ir e e  o f  th e  p ro s e c u -

311 hazards,

l o r . ”  In  th is  s e t t in g , a p r iv a te  p r o s e c u to r c o u ld , in  th o s e  eases w h e re  

th e  p u b l ic  p r o s e c u t ' *  a b d ic a te d  to  th e  p r iv a te  a t to r n e y , u se th e  d is c r e ­

t io n  o f h i ;  p o s i t io n  a i th e  w h im  o f h is  c l ie n t . L ik e w is e , w h e re  th e  p r iv a t e  

p r o s e c u to r a ls o  re p re s e n ts  a c l ie n t in  a c iv i l s u it a r is in g  f r o m  th e  s am e  

s i t u a t io n , th e  in d ic tm e n t p o w e r c o u ld  ue used as a le v e r to  p r o c u r e  o r 

e n h a n c e  a f in a n c ia l s e t t le m e n t in  th e  c iv i l a c t io n . T h e  re v e rs e  o f  th is  

b la c k m a i l s i t u a t io n  m a y  be us d a m a g in g . F o r e x a m p le , a p r iv n t c  a d v o ­

c a te  r e ta in e d  b y  p a r l ie s  s y m p a th e t ic  to  th e  d e fe n d a n t ’ s p l ig h t c o u ld  

m o v e  f o r  d is m is s a l , f a i l t o  p ro s e c u te , o r e m a s c u la te  th e  in d ic tm e n t 

th r o u g h  p le a  b a r g a in in g .

C lo s e ly  re la te d  to  th e  p o w e r o f  th e  p ro s e c u to r to  in d ic t a n d  p ro s e ­

c u te  is h is  d is c r e t io n a r y  use o f  th e  n o l le  p ro .* e t |u l.M T h o u g h  o f f i c ia l l y  

in  th e  p r o v in c e  o f th e  c o u r t , th e  e m p lo y m e n t o f n o l le  p ro s e q u i a n d 

c a p ia s  is n o rm a l l y  le f t to  th e  d is c r e t io n  o f th e  s o l i c i t o r . ”  P re ju d ic e s  

in h e r e n t in  th e  e x e rc is e  o f s u c h  d is c r e t io n  w h e n  th e p o s s e s s o r o f  i t  ow es 

h is  l o y a l l y  to  a p r iv a t e  p a r t y  s e e k in g  a c o n v ic t io n  a rc  re p u g n a n t to  o u r 

s y s te m  o f  ju s t i c e  a n d  c o u ld  le a d  to  p r o lo n g e d  h a r a s s m e n t . ”  T h e  p r a c ­

t ic e  o f  p le a  b a r g a in in g  is w e l l e s ta b lis h e d  in  th e  c r im in a l p ro c e s s . R e ­

c e n t ly  th e  U n i t e d  S la te s  S u p re m e  C o u r t in d ic a te d  th a t p le a b a r g a in in g  

is n o t in h e r e n t ly  in c o m p a t ib le  w i t h  a re a s o n a b le  ju d i c ia l s ta n d a rd  a n d  

lh a t th e  c o u r t s  s h c j l d  n o t in te r f e r e  u n le s s  th e re  has been p r o s e c u to r ia l 

o v e r r e a c h in g .3" B e c a u s e th e  a l le g ia n c e  o w e d  b y  a p r iv a t e  p r o s e c u to r 

to  a p o s s ib ly  v e n g e fu l c l i e n t m u s t c o e x is t w i t h  th e  im p a r t i a l i t y  de 

m a n d c d  in  th e  r o le  o f s o l i c i t o r , a fa i r  te rm in a t io n  o f a n y  p le a  b a r g a in in g  

b a se d o n th e  e q u it ie s  o f  th e  s i t u a t io n  is h ig h ly  u n l i k e ly . T h e  p u b l ic  

s o l i c i t o r  w h o  is  in  c o n t r o l o f  th e  p le a  b a r g a in in g  is less l i k e l y  to  b e  fa i r  

i f  h / ' i s  a s s is te d  a n d  c o u n s e le d  b y  a p r iv a t e  a d v o c a te . I f  th e  p r iv a t e  

p r o s e c u to r is g iv e n  c o n t r o l o f th e  p le a  b a r g a in in g , th e  in te re s t o f  h is  

c l ie n t m ig h t o v e r r id e  th o s e  o f Ih e p u b l ic  in  d e te rm in in g  w h e th e r a p le a

■’Hurtado v. California. 110 U.S. 516 US64).
UA nolle prosequi iJ merely a declaration on Ihe pari o f ihe solicitor thal he w ill not 

prosecute the suit farther at this time. It is not an acquittal, although its effect i< 10 discharge-the 
defendani without delay. Wilkinson v, Wilkinson. 159 N.C. 265. 74 S.E. 740 (1912). However, the 
defendant may h t arrest-d and tried again. State v. Facgart, 170 N.C. 737. 87 S.E. 31 (1915); State 
v. Smith. 129 N.C. 546. 40 S.E. I (1901): Slate v. Tho'rnton, 35 N.C. 256 (1852).

’ •Stale v. Moody, 9 N.C. 529 (1873): Stale v. Buchanan. 2? N.C. 59 (1840): State v. 
Thompson. 10 N.C. 613 (.1825).

’ ’Coupled with the prosecuior'.e discretionary power to prosecute, this its  ice could he em­
ployed to blackmail an accused.

* ’ •Brady v. United Slates. 397 U.S. 742 (1970).
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to  a le s s e r c r im e "  s h o u ld  be a c c e p te d ,

W i t h  th e  d e v e lo p m e n t o f  th e  c o n c e p t o f th e  p u b l ic  p ro s e c u to r as 

an u n b ia s e d  o f f ic e r o f  th e  c o u r t h a s e v o lv e d  th e  in f lu e n c e  on th e  ben ch 

o f  th e  p r o s e c u t o r ’ s r e c o m m e n d a t io n s  fo r  p u n is h m e n t . A  s o l ic i t o r  is 

u n d e r a d u ly  to  w e ig h  a l l th e  m i t i g a t i n g  a n d  e x c u lp a to r y  c irc u m s ta n c e s  

in  a r r i v in g  a t a fa i r  r e c o m m e n d a t io n . S u c h  a d u t y  w o u ld  be m e a n in g le s s  

i f  th e  p r iv a te  p ro s e c u to r , in te n t o n c o n v ic t io n , possessed th e  re s p o n s ib i l - 

i t y .

P e rh a p s  th e  m o s t im p o r t a n t p o w e r o f  th e p r o s e c u to r is h is  d is c re ­

t io n  t o  c h o o s e  w h a t e v id e n c e  is s u b m it t e d  to  th e  c o u r t . 3* T h r o u g h  th e  

e v id e n c e - c o l le c t in g  m a c h in e r y  a v a i la b le  to  p ro s e c u to r s  s u c h as p o lic e  

in v e s t ig a t o r y  a g e n c ie s , th e  p r o s e c u to r u n c o v e rs  b o th  e x c u lp a t in g  a nd 

in c u lp a t in g  e v id e n c e , w h ic h  m a y  n o t b e d is c o v e ra b le  b y  th e  de fense 

d e s p ite  an a r r a y  o f S u p re m e  C o u r t d e c is io n s  th a t h a v e  p ro s c r ib e d  th e 

s u p p re s s io n  o f  e v id e n c e  w h ic h  w o u ld  e x o n e ra te  th e  d e fe n d a n t .3* N o t ­

w i t h s t a n d in g  th e  c o u r t ’ s a d m o n is h m e n ts , th e  p ro s e c u t io n  s t i l l d e te r ­

m in e s  w h ic h  e v id e n c e  is e x o n e r a t in g  a n d  w h ic h  is n o t . T h is  d is c re t io n  

o f  th e  p r o s e c u t io n  to  d e te rm in e  i n i t i a l l y  w h a t c o n s t i t u te s  d is c o v e ra b le  

e v id e n c e  s h o u ld  n o t be ta in te d  w i t h  s e l f - d e a l in g . • V

f i n a l l y ,  a t le a s t s om e  ju r y m e n  h a v e  c o n f id e n c e  lh a t th e  o b l ig a t io n s ' ' 

im p o s e d  o n th e  p ro s e c u to r w i l l b e  f a i t h i u l l y  o b s e rv e d . C o n s e q u e n t ly , 

im p r o p e r  s u g g e s '. io n s a n d  in s in u a t io n s  f r o m  th e  p ro s e c u to r a rc  a p t to  

c a r r y  m u c h  w e ig h t a g a in s t th e  a c c u s e d ,<0 N o tw i t h s t a n d in g  th e  p re se n ce

*'The duty incumbent upon the f>fTice of prc-ctutor (o ask for a %erdict for a lesser offenve 
<hen Ihe facts and circumstances wurrant prcrcnis a similar problem in the private prosecutorial 
sellini- ,-<• Stale v. 112 S.C. 20. 99 S.E. “6U (1919). Again there is a discrepant) between 
■‘r * cuts of a public prosecutor and that o fa prisatc advocate.

“ A t common law. the state was under little dul) to disclose to the defense any information 
concerning the defendant's ease. For a more complete description of the common law tradition, 
see People ex rtl. Lemorrv. Supreme Court. 245 N .Y . 24. 156 N.E. 84 (1927).

"The eoifimon law approach to prosecution's immunity from defense discovery bai been 
diluted somewhat by the application or the fourteenth amendment to certain prosecution taclics. 
The prosecution cannot intentionally use perjured testimony against the defendant at trial. .Mooney.- 
v. Holnhan. 294 U.S. 103. 111 (1935). Srt oho M ille r v. Pate, 386 U.S. 1. 7 (1967). The-Male is 
under a duty to cu,.eet perjured testimony when presented. Alcorta v. Texas, 355 U.S. 28 (1957); 
Napue v. Illinois, 360 U.S. 264 (1959). In Brady v. M arjland , 373 U.S. 83, 87 (1963), the Supreme 
Court held ihat ‘ ‘ the suppression by the prosecution o f evidence favorable to an accused . . .  
siolates due prpcess where the evidence is material either to guilt or to punishment, irrespective 
the good faitn or had faith of the prosecution," In addition. Court has strongly intimated that the 
prorecution is under a duly to initiate disclosure of evidence of the defense iT the evidence will 
exonerate the defendant. Giles v. Maryland. 386 U.S. 66 (1967).

‘ ‘ Berger v. United Slates. 295 U.S. 78 (I935). There has also been concern about the appear­
ance of a prejudiced solicitor before the grand ju ry . Nichols v. State. 17 Ga. App. 693, 87 S.E. 
817 (1916).
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■•c public prosecutor as 
influence on the bcr.ch 

ishm cnt. A solicitor is 
ulpatory circumstances 
y u ould be meaningless 
•sscsscd the rcsponsibil-

'roscctitor is bis discre­
te court." Through the 
ecutors such as police

* both evejlpating umI 
. crnb li by the defer.'C 
,!t l.;i\ .• pf-.»‘cri: .-<3 the 

■ th e  d ,- f -“ »J*u r ,t .:> Nut* 
prosecution still deter-
is not. This discretion 

onslitutes discoverable

■>ce that the obligations 
•verted. Consecue-.tb.
• p ro s e c u to r a re  a p t to  

’ .M tm d in n  th e  p re s e r re

•r a W-'dict for r *c%v«r c-fr:* j
. z .  i r  t t i f  |«r?»-:i«r r - ' . r r j v - p  
•.here is a ! rs^crr

o the defim-c a rt > r f , a : ,  r. 
.if l ie  en rrm .r !*••> tr .- i. t i. r , 
£. ?4 09271.
". dcfsr ' e  has i-t:n
lo  certain prosecution i n d u e  
ihe defendant at irtat '.!>•,n:> 
U.S. I. 7 ( | ib “ |. The Mute is 
v. Texai. ?;.< U.S.
S. S3, 67 (1963).the Sufler.e  

'au itab le  lo an accused . . .  
•o pupWiinrni. !rre‘fe;ii*e of 
at tirorjj!} Ir.:«-ri.:rcJ ir.ji lie  
t  d - . \ '0 ' i  i f : 1-  ( .  d v  it

.an co.i;sfn o':.'at the a r ; : i r -  
i t .  17 Ga Ar P . .««. f S E

o f th e  p r iv a t e  p ro s e c u to r , in  m o s t s i t u a t io n s  a r is in g  d u r in g  th e  c r im in a l 

p ro c e e d in g  th e  p u b l ic  s o l i c i t o r  o r th e  c o u r t is in  a p o s i t io n  to  n v o id  a n y  

r e s u l t p r e j u d i c e .  T h is  is n o l t r u e , h o w e v e r , in  th e  s i t u a t io n  in  w h ic h  

th e  p r iv a t e  a d v o c a te  e x a m in e s  a w itn e s s , a d d re s se s th e  j u r y ,  o r a rg u e s  

to  th e  b e n c h . O n  s u c h  o c c a s io n s , th e  h a rm  is in f l ic te d  th e  in s t a n t an 

u n w a r r a n te d  im p l i c a t io n  o r v i t u p e r a t io n  is re le a s e d . L ik e w is e , in  s o m e  

in s ta n c e s  th e  m e re  p re s e n c e  o f a p r iv a t e  p ro s e c u to r is l i k e l y  to  b o ls te r 

a n y  in fe r e n c e  o f  th e  g u i l t o f th e  d e fe n d a n t in  th e  m in d s  o f  th e  ju r y ,  s in c e  

th e  j u r y  p r o b a b ly  w o u ld  a s c r ib e  m o re  c re d e n c e  lo  a p ro s e c u t in g  w itn e s s  

w h o  h o d  in v e s lc d  h e a v i ly  in  th e  p ro s e c u t io n

I I I .  D u e P r o c e s s C o n s id e r a t io n s

T h e  fo u r te e n th  a m e n d m e n t d u e  p ro c e s s c la u s e  is v ie w e d  as In c o r p o ­

r a t in g  t r a d i t i o n a l n o ta t io n s  o f  fu n d a m e n ta l fa irn e s s  im p l i c i t  in  th e  c o n - 

ce : o f l i b e r t y ; 41 i t  is a m a n d a te  to  th e  s ta te s to  a f fo r d  th e  d e fe n d a n t th e  

fu n d a m e n ta l fa irn e s s  e s s e n t ia l t o  th e  c o n c e p t o f  ju s t ic e . * 1 T o  d e te rm in e  

i f  a d e fe n d a n t h a s bee n d e p r iv e d  oT d u e  p ro c e s s b y  a p a r t i c u la r  p r a c t ic e , 

th e  c r u c ia l q u e s t io n  is w h e th e r th e  p r a c t ic e  in h e r e n t ly  is so p r e ju d ic ia l 

as to  in f r in g e  th e  d e fe n d a n t ’ s fu n d a m e n ta l r ig h t to  a f a i r  t r i a l . * 1

A s  a p p l ie d  lo  th e  p r iv a te  p ro s e c u t io n  s i t u a t io n , th e  c o n s t i t u t io n a l 

q u e s t io n  d e p e n d s  on w h e th e r a p ro c e d u re  th a t d e m a n d s  im p a r t i a l i t y  o n 

th e  p a r t o f  th e  p r o s e c u to r b e c om e s im p e rm is s a b ly  ta in te d  w h e n  s u b s ta n ­

t ia l p r iv a t e  in f lu e n c e  is in te rp o s e d . T h e  q u e s t io n  is e a s ily  a n s w e re d  in  

th e  n e g a t iv e  w h e n  th e  p u b l ic  p ro s e c u to r re m a in s  in  c o m p le te  c o n t r o l o f  

th e  l i t i g a t i o n  a n d  h is  d e c is io n s  a re  u n a f fe c te d  b y  th e  p re s e n c e  o f  th e  

p r iv a te  p r o s e c u to r . T h e  a n s w e r s h o u ld  b e d i f fe r e n t o n c e  th e  p r iv a t e  

p ro s e c u to r , w h o  is p a id  to  o b t a in  a c o n v ic t io n , a c tu a l ly  a s s um e s a n y  

d eg re e o f  in f lu e n c e , b e c a u s e h is  in h e r e n t ly  b ia s e d  s u g g e s t io n s  a n d  a c ­

t io n s  m a y  c o m p r o m is e  a c r u c ia l a n d  e f fe c t iv e ly  d is p o s i t iv e  e x e r c is e  o f

"P a lU  v. Connecticut. 302 U.S. 319 (1937).
"User,ba u. California. 3U  U.S. 219 (1941): Foster v. Illinois. 332 'J. S. 134.136(1947). The 

emphasis is upon basic fairness, nol upon compliance with the Dill o f Rights, and a stale procedure-' 
may he held lo violate due process eien though its operation Is not contrary to any specific 
guarantees of the first eight amendments. I s r a z l  & LaFave, C rim ina l P rocedu re in A N trr- 
s h e ll 7 (1971). This "federalism" theory, though subordinated to the "selective incorporation" 
theory seieral years ago has recently resurfaced in the Supreme Court's opinions. W illiams v. 
Florida, 399 U.S. 7S. 117.43,(19/0) (Harlan. J., concurring and disvcnling).

"Estes v. Texas, 361 U.S. 632, 367 (1965) (Harlan. J „ concurring, interpreting the majority 
opinion).

"V\
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p r o s e c u t o r ia l d i s c r e t i o n . "  M o r e o v e r , th e d i f f i c u l t y  in  d e te rm in in g  

w h e th e r in  s p e c if ic  eases th e  p r i v a 'c  p ro s e c u to r h a s a c t u a l ly  p re ju d ic e d  

th e  d e fe n d a n t m i l i t a t e s  to w a r d  a r u l in g  lh a t p r iv a t e  p ro s e c u to r s  s h o u ld  

b e b a n n e d  in  a ll eases , e s p e c ia l ly  s in c e  th e  c o u n te r v a i l in g  s ta te  in te re s t 

in  c o n t in u in g  th e  p ra c t ic e  is m in is c u le . A r g u a b ly , a n y  p ro c e s s w h ic h  

s u b je c ts  th e  a c c u se d to  th e  a bu se s in h e re n t in  th e  q u e s t io n e d  m e th o d  o f 

t r i a l d e p r iv e s  h im  o f  th e  fu n d a m e n ta l fa irn e s s re q u ir e d  b y  th e  d u e  p ro - 

cess c la u s e .

I V . E t h ic a l  C o n s id e r a t io n s

T h r o u g h o u t th e  h is t o r y  o f ju d i c ia l re v ie w  o f  p r iv a t e  p ro s e c u t io n  in  

N o r t h  C a r o l in a  th e  e th ic a l q u e s t io n  oT th e  p r o p r ie t y  o f  p r iv a t e  p ro s e c u ­

t io n  h a s b ee n o v e r lo o k e d .11 T h o u g h  rc h t le d  to  a n d o f te n  c o m m in g le d  

w i t h  th e  c o n f l i c t - i n - r o lc s  c o n s id c r a i to n s  p re v io u s ly  d is c u s s e d , e th ic a l 

d e c is io n s  d e a l in g  w i t h  p ro s e c u to r s  h a v e  been less c o n f in e d  to  th e  s u b ­

s ta n t iv e  s t r u c tu r e s  o f th e  p a s t. T h e  N o r t h  C a r o l in a  S la te  B a r h a s im ­

p o s e d  a h ig h  m o r a l o b l ig a t io n  o n th e  s o l ic i t o r to  seek ju s t i c e  a t th e ^  

e x p e n s e  o f b e in g  d e n ie d  c o n v ic t io n s . "  M o r e o v e r , b o th  th e  C o u n c i l o f  th e  

N o r t h  C u r o l in a  S ta te  B a r a n d  th e  G e n e ra l A s s e m b ly  h a v e a t te m p te d  to  

s e g re g a te  th e  p u b l ic  s o l ic i t o r  f r o m  a l l p r iv a te  in f lu e n c e s . "  T h is  p h i lo s o ­

p h y  h a s b e e n fo l lo w e d  to  th e  e x te n t o f  d e c la r in g  i t  u n e th ic a l fo r  an 

a t t o r n e y  w h o  sh a re s o f f ic e  s p a c e o r exp e n se s w i th  a n y  ju d g e , a s s is ta n t 

ju d g e , s o l i c i t o r , a s s is ta n t s o l i c i t o r , o r s u b s t i tu te  s o l i c i t o r  lo  p r a c t ic e  la w  

in  a c r im in a l c o t: t o f s u c h o f f i c e r "  o r f o r a n y a t to r n e y  w h o  is o r has 

b e e n >uch an o f f ic e r to  a c c e p t p ro fe s s io n a l e m p lo y m e n t in  a n y  case 

g r o w in g  o u t o f  a n y  m a t t e r  c o n n e c te d  w i t h  h is o f f ic e  d u r in g  h is  in c u m * 

b c n c y . "  T h e s e  s t r ic t e th ic a l s ta n d a rd s  re s u lt f r o m  th e  r e a l iz a t io n  b y  th e  

C o u n c i l o f  th e  f r a i l t y  o f  a l l m e n  a n d  o f  th e  a d v e rs e  e f fe c t o n p u b l ic  

o p in io n  o f s u c h  a s s o c ia t io n s  re g a rd le s s  o f  w h e th e r a c tu a l p re ju d ic e  in  

th e  c o u r t r o o m  re s u l t s ,50 H o w e v e r , b e c a u s e o f in c o n s is te n t o p in io n s  in

"See lsx< accompanying note* 4-9 supra,
"Srr cmes cited note I  supra.
"NCSB Cason'S of Ethics N o . 5.
"NCSB Casons o f  Ethics N os. 5. B. B -l. C. The need for citation to Ethics Opinionswbich 

lestrict the solicitors private practice of law has been alleviated by the abolishment o f such practice 
hy statute. N.C. Gen, STat . {• 7A-61 (Supp. 1971).

"NCSB Casons o f Ethics No. B -lt.w r. t NCSB C o u n c il E th ics Opinions. No, 675 
(1909); id. No. 623 (1968); id No. 606 (1968); id. No. <88 (1967).

"NCSB Casons o r Eth ics No. C: srr. t p NCSB C o t-s r il, E th ics Opinions, No. 6S9 
(1969); id No. 665 (1969); id. N'O. (26 (1966); id No 555 (1967).

'"Such a practice on the part n f a court officer in Hc-ccpting such employment would
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he q u e s t io n e d  m e th o d  o f 
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H u e n c e s .47 T h is  p h ib s o - 

in g  i t  u n e th ic a l fo r  an 
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.Hirn in Ethics Opinic-n* »> hivh 
: aVIi-hmuni o f such practice

1. Ernie* Ol'iMOM. No. t ' i

.. CtHies Opinions, N o ( • *

•i.ch e.rployineni would

a re a s ta n ta m o u n t to  p r iv a te  p ro s e c u t io n , su c h as -..4 a c i t y  a t to r n e y  
c r im in a l l y  p ro s e c u te s  a c i t y  e m p lo y e s , th e  C o u n c i l ’ s e tn ic a l s tu n d  on th e  

is su e is less th a n  c le a r ,31 T h e s e  in c o n s is te n c ie s  a rc  e v id e n c e d  b y  th e  

c u m u la t iv e  im p a c t o f th e  o p in io n s  w h ic h  re v e a l th a t w h i le  th e  C o u n c i l 

a c k n o w le d g e s  th a t p r iv a te  p ro s e c u to r s  a rc  p ro p e r i t  p r o h ib i t s  s o l ic i t o r s  

f r o m  a c c e p t in g  p r iv a te  fe e s ,4* I t  re m a in s  a n o m a lo u s  t h a t th e  C o u n c i l 

e x p e c ts  “ c le a n  h a n d s ”  o f  th e  s o l i c i t o r  b u t a c c e p ts  p r iv a t e ly  f in a n c e d  

p ro s e c u t io n .31

V . C o n c l u s io n

B e ca u se o f  th e  in h e r e n t d is c re p a n c ie s  in  ro le s  in  b o th  th e  p h i lo s o p h ­

ic a l a n d  p r a c t ic a l a p p l ic a t io n , th e  p o s s ib le  e th ic a l c o m p ro m is e s , a n d  th e  

q u e s t io n a b le  c o n s t i t u t io n a l le g i t im a c y , th e  p r iv a te  p ro s e c u t io n  s h o u ld  

be a b o l is h e d .3* In  th e  c \o n t a p a r t y  c a n d e m o n s t r a te  th a t a p a r t i c u la r  

p ro s e c u t io n  is in a d e q u a te  in  a c e r ta in  s i t u a t io n , th e N o r t h  C a r o l in a  

G e n e r a l S ta tu te s  p r o v id e  a d e q u a te  m e a n s o f  a l le v ia t in g  th e  p r o b le m  b y  

th e  a p p o in tm e n t o f a te m p o r a r y  a s s is ta n t to  th e  p u b l ic  p r o s e c u t io n . T h is  

s y s te m  a v o id s  th e  p re ju d ic e s  r e s u l t in g  f r o m  p r iv a t e  p ro s e c u t io n  a n d  

re s u lts  in  th e  a p p o in tm e n t o f  a t to r n e y s  w h o  p ro s e c u te  in  th e  s ta te ’ s 

in te re s t a n d o n ly  f o r  c o m p e n s a t io n  b y  th e  s ta te .

J o h n  A . J . W a r d

have the appearance o f evil whether or noi evil grows oui of ihe practice and Ihe 
solic itors. . , should no; permit themselves lo become ncsl friend* through ihe influence 
of attorneys practicing in their cnurti.

I l is human frailtv 10 reiurn fau ir* und' or.tCif»"!> or una im 'mw l* favors received 
often limes influence one's conduct . . . .

NCSB Counc il Ethics O pinions. No . 4*4 (1964),
•'.Sir NC5B Counc il. E th ics Opinions, No. 595 (1967); id, No. 2*4 (1959): id. No. TJ4 

(I95K): id. No. M2 (1954); id. No. 105 (1953).
,:NCSB C tivs riL , E t h i c s  Opinions. No. 470 (1965): Id. No. 250 (1958).
• 'O f notable significance is ihe fact that although the Council his issued in excess of 735 

decisions, unlj ‘ even have mentioned private prosecution. In addition, the Council has neither 
justified its confirmation of the practice nor addressed itself squarely to the Issue.

•'In 5e.tr. the North Curolina Supreme Court accurately pointed out that the legislature has 
provided for the appointment of a full.lime solicitor to prosecute in the name of the state and to 
he compen*iied hy the state, and for the appointment of temporary assistants when the dockets 
are crowded. However, the court concluded that since the statute dlu not specifically prohibit 
private prosecution, the practice was allowable. Slate v. Best, 280 N.C. 4)3, 186 S.E,2d 1 (1972). 
However, il could he argued lhat since Ihe statute established the office of public solicitor, re­
stricted his compensation and lo)allies, and provided for the appointment of assistants by a 
disinterested court in case o f emergencies, the legislature intended to exclude the intrusion o f 
private interests.
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S T A T E  v. H A K IU N f iT O N

Cllr >i JS1 S.\V.2d V<
Mo. .19

w ho  is th e  off iecy p rov ided  by th e  law s of 
th e  \ l e  lo  in i t ia te  a n d  c a r ry  on such tr ials, 
s '  i be u n p re ju d iced  a n d  unpnid  ex ce p t  by 

H a le ,  and  t h n t  he  shall have  no p r iva te  
n . t e i c i l  in such p ro secu tio n .  H e is an  o ff i­
c e r  o f  th e  s l a te  , , . . 'T he  p rosecu t­
ing  o ff ice r  r e p re s e n ts  th e  public in te res ts ,  
w hich can n ev e r  bo p ro m o te d  by th e  convic­
tion o f  the  inn ocen t .  His object ,  like t h a t  
o f  th e  court ,  should  be sim ply  jus t ice ;  and  
he  has no r ig h t  to  sacr if ice  th is  to  th e  pride 
o f  professional success . '  . . . (The
p ro se cu to r  h a s  a  d u ty  to  p re s e n t  evidence 
fa vo rab le  to  th e  d e fe n d a n t ] .  This method 
of p re s e n t in g  a case is -n o t  l h a t  favo red  or 
p u rs u e d  in civil cases ,  w h e re  th e  paid a t t o r ­
neys  o f  the  respec t ive  p a r t ie s  conduct them . 
A nd  cr im inal cases  a r e  no t  likely to be so 
p re s e n te d  if Ihe p ro secu tio n  is p e rm it ted  lo  
be- conducted  by  th e  pa id  a t to rn e y s  o f  p a r ­
t ies  who f ro m  pass ion, p re jud ice ,  or even an 
h o n es t  be lief  in th e  g u i l t  [sic] of th e  ac­
cused, a re  des irous  o f  p ro cu r in g  his convic­

tion ."

Jn a l a t e r  Wisconsin case ,  S ta le  v. P e t e r ­
son, 195 Wis. 351, 218 N .W . 367, 369 (1928), 
th e  C ourt  said:

" I n  an  eer ly  d a y  in E n g la n d  p r iv a te  p a r ­
ties p rosecu ted  c r im in a l  w ro n g s  which they  
su f fe red .  T h ey  o b ta in e d  ‘ an  ’in d ic tm en t  
from  a g ra n d  ju r y ,  a n d  i t  becam e the  d u ly  
and  th e  p r iv ilege  of t h e  person  in ju red  to  
p rov ide  a p ro se cu to r  a t  h is  ow n expen se  to 
p rosecu te  th e  ind ic ted  p erson .  O ur  schem e 
of  g o v e rn m e n t  h a s  c h a n g e d  all th is. I t  is 
now d eem ed  th e  b e t t e r  public  policy to  p ro­
vide fo r  th e  public  p ro secu tion  o f  public  
w ro n g s  w i th o u t  a n y  in te r fe re n c e  on  the  
p a r t  o f  p r iv a te  p a r t ie s ,  a l th o u g h  they  m ay 
h a v e  been in ju red  in a p r iv a te  capac i ty  
d i f f e r e n t  f ro m  th® g e n e ra l  public in ju ry  
t h a t  accrues  to  society  w hen  a c r im e  is 
co m m it ted .  So u n d e r  o u r  sys tem  we h av e  
p r iv a te  p rosecu tion  fo r  p r iv a te  w rongs  and 
public  p rosecution  fo r  pub lic  w rongs .  Our 
schem e c o n tem p la te s  t h a t  an im p a r t ia l  m an  
se lec ted  by Ihe e lec to rs  o f  th e  coun ty  shaH 
prosecu te  all c r im ina l  ac t io ns  in the  co un ty  
unbiased  by des ires  o f  co m p la in in g  w i tn e s s ­
es or th a t  o f  i r i  d e f e n d a n t . "

T h is  C o u r t  ha* recognized  th e  in h e re n t  
vice and  p o te n t i a l  p re jud ice  a r i s in g  from  
th o  p a r t ic ip a t io n  o f  p r iv a te ly  r e ta in e d  p ro s­
e c u to r s  in th e  p ro secu tio n  o f  c r im ina l d e ­
f e n d a n t s ,  b u t ,  neve r th e le s s ,  h as  y e t  lo 
s t r ik e  d o w n  a  conviction  becau se  o f  n  p r i ­
v a te  p ro s e c u to r ’s p a r t ic ip a t io n .  T he  deci­
sions h a v o  c a s t  th e  b u rd e n  on th e  d e fe n d a n t  
lo  a l leg e  a n d  p ro ve  pre jud ice .  W e hav e  
com e lo  be l iev e  th a t ,  by  reason  o f  th** public 
policy e n u n c ia te d  b y  th e  l . r g i s l a lu r e ,  such a 
b u rd e n  is u n w a r r a n t e d .

W e a r e  n o l  u n a w a r e  lh a t  in m ost juris* 
d ic t ion s  p r iv a te  p ro secu to rs  co n tin u e  to  p a r ­
t ic ip a te  in pu b lic  p rosecu tions  and  t e x t  a u ­
th o r i t ie s  p ro c la im  such  p rac t ice  to  be the  
g e n e ra l  ru le .  63 A m .Ju r .2 d  P ro secu ting  
A t to r n e y s  § 9 (1972); 27 C .J.S. D is tr ic t  & 
P ro s e c u t in g  A t to r n e y s  § 28 (1959). The 
rea so n s  a d v a n c e d  a r e  m a n y  and  d iverse  b u t  
th e  u n d e r l y in g  a ssu m p tio n  is t h a t  th e  prose­
cu t in g  a t t o r n e y  will re ta in  co n tro l  and  m a n ­
a g e m e n t  o f  th a  case  and  p resupposes  the  
t r ia l  c o u r t  will k e e p  a w a tc h fu l  e y t  on the  
p r iv a te  p ro s e c u to r  th r o u g h o u t  th e  proceed­
ings .

In  ? ' .n ; , -T V  E n tre n c h e d
A n o m a ly " ,  50 N o r th  C aro lina  L aw  P^vlew  
1171 (1972), th e  a u th o r  d iscusses the  con­
f l ic t in g  ro les  o f  pub lic  an d  p r iv a te  p rosecu­
tors ,  M e n t io n  is m a d e  o f  th e  d ra s t ic  
c h a n g e  o f  t h e  ro le  o f  th e  public  p ro secu to r  
since t h e  in cep t io n  o f  th e  d oc tr in e  p e rm i t ­
t in g  p a r t i c ip a t io n  by  p r iv a te  p rosecu tors .  
" F r o m  h is  sole fu n c t io n  as p ro cu red  ad v o ­
ca te  fo r  a  p ro sec u t io n ,  th e  d u t ie s  o f  th e  
pub lic  p r o s e c u to r  h a v e  t a k e n  on n ew  d im en ­
sions. H e  is no t a n  ad v o ca te  in th e  o rd i­
n a ry  sonse  o f  th e  w o rd ,  b u t  is th e  jvoople’s 
r e p r e s e n ta t iv e ,  a n d  his p r im a ry  d u ty  is no t  
to  conv ic t  b u t  to  see  l h a t  ju s t i c e  is done. 
T h e  p ro s e c u to r  is a n  o f f ic e r  o f  th e  s ta le  
w ho  shou ld  h a v *  no  p r iv a te  i n t e r e s t  in th e  
p ro se cu t io n  a n d  w ho  is c h a rg e d  w ith  see ing 
t h a t  t h e  c r im in a l  law s  o f  t h e  s t a t e  a r e  
h o n e s t ly  a n d  im p a r t ia l ly  a d m in is te re d ,  u n ­
p re ju d ic e d  by  a n y  m otives  o f  p r iv a te  gain. 
I t  is his d u ty  to  sh ow  th e  w ho le  t r an sac t io n  
a s  i t  w as ,  r e g a r d  fur.* o f  w5 " V . r  i t  te nd s  to 
e s ta b l i sh  a  d e f e n d a n t ' s  g u i l t  o r  innocence.
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"C onv erse ly ,  a  p r iv a te ly  re ta in ed  a t t o r ­
ney ow es his c l ien t  indiv idual allegiance, 
a n d  once em ployed  h e  m u s t  n o t  a c t  fo r  an 
in t e r e s t  even  s l igh t ly  a d v e rse  to  t h a t  o f  his 
c l ie n t  in th e  sa m e  g e n e ra l  m a t te r .  T h ere -  
fo re ,  in  view o f  th e  e th ica l and  judic ia l 
re s t r ic t io n s  imposed on th e  public p ro secu ­
to r  an d  th e  g en e ra l ly  recognized  loyalties o f  
the  p r iv a te  advo ca te ,  'p r iv a te  p ro secu to r ’ is 
a  con trad ic t ion  in  te rm s .  T h e  h igh s t a n ­
d a r d  o f  im p a r t ia l i ty  d e m a n d e d  o f  a p ro secu ­
to r  real is t ica l ly  c a n n o t  be  expected  o f  th e  
p r iv a te  advoca te  ’' 50 N .C ar .L .P ev .  a t  1173 
(footnote.) o m itted ) .

O u r  C o u r t  recognized  th is  co n trad ic t ion  
in S t a t e  v, M orcaux, 254 Mo. 398, 409, 162 
S .W . 158, 161 (1914),w h e n  th e  view  w as 
exp re s sed  t h a t  " t h e y  [special p rosecu tors ]  
a r e  u su a l ly  em ployed  b y  p r iv a te  individuals 
solely to  secu re  a conviction , and  th e i r  zeal 
and  e n e rg ie s  a re  b e n t  to  accomplish th a t  
end .  T h is  i9 n o t  th e  sole pu rp ose  o f  a 
cr im ina l  p rosecu tion ,  b u t  a  re su l t  which 
m ay ,  an d  if th e  accused  is show n to  be 
g u i l ty  should , fo llow a  f a i r  ?nd  im p a r t ia l  
t r ia l ,  a lw a y s  b e s t  a f fo rd e d  th e  accused 
w h en  th e  p rosecu tion  is conduc ted  bv  th e  
s l a t e ’B accred i ted  re p re se n ta t iv e ,  w ho, no 
m a t t e r  how  v igorously  he  m ay  p rosecu te ,  
docs not,  o r  a t  le a s t  should  not,  u n d e r  his 
o a th ,  lose s ig h t  of th e  f a c t  t h a t  th e  accused 
is en t i t led  to  a f a i r  t r ia l . "

his cause, f r e e  f ro m  th e  in te re s t s  o r  ilesiros 
o f  o thers .

7 ho m o d e rn  d a y  p ro s e c u to r  w ields th e  
p o w e r  o f  th e  S t a t e ’s in v e s t ig a to ry  force , 
decides w h o m  to  in d ic t  nnd p ro secu te ,  d e ­
cides w h a t  ev idence  to  su b m it  lo  th e  co u r t ,  
n e g o t i a te s  th e  P l a t e ’s position in plea b a r ­
ga in in g  an d  recom m end?  p u n is h m e n t  to  th e  
court .  T h e  e n t r y  o f  a p r iv a te  p ro s e c u to r  
in to  a c r im ina l  p rosecu tion  exposes  ail o f  
th ese  a r e a s  to  p re jud ic ia l  in f luence .  W e  
consider  such  ex p o su re  in to le rab le .

T ho  j u d g m e n t  is reve rsed  an d  th e  cause  
re m a n d e d .

S E IL E R ,  C. J . ,  and M O R G A N , B A R D - 
G E T T , F IN C H  and  D O N N E L L Y , J J . ,  c o n ­
cur.

HOLMAN, J., d issen ts  in s e p a r a te  d is ­
s e n t in g  op inion filed.

H E N L E Y ,  J., d issen ts  and  co n cu rs  in s e p ­
a r a t e  d is se n t in g  opinion of H O L M A N , J.

\
\

T h e  d is t inc tion  b e tw e e n  th e  roles o f  a 
public  p ro secu to r  an d  a p r iv a te  p ro secu to r  
is recognized in S u p re m e  C o u r t  R ule  4, 
Code o f  P ro fess iona l R esponsib il ity .  Rule 
4, E C  7 -1 3  po in ts  o u t  t h a t  th e  responsib i l i ty  
of a  public  p ro sec u to r  d i f f e r s  f ro m  t h a t  of 
th e  usual ad vo ca te ,  n o t in g  l h a t  i t  is the  
public  p ro s e c u to r ’s d u l y  to seek  ju s t ic e ,  nol 
m e re ly  lo  convict . R easo ns  a re  spel led  ou t  
w hy  th e  public  p ro s e c u to r  has  th is  special 
d u ly .  R ule  4, D R  7 - 1 03(B) fu r th e r  a m p l i ­
fies the  d u ty  a n d  ob liga t ion?  of th e  public  
p ro s e c u to r  in c r im in a l  l i t iga t ion .  On the  
• • ther h a n d ,  Rule 4, E C  5 -1 ,  E C  5 -34 .  EC 
5 -2 1 .  an d  EC 7 -1 .  c o n c e rn in g  th e  d u tie s

H O L M A N , J u d g e  (d issen ting) .

I r e sp ec tfu l ly  d issen t.  My d is s e n t  is 
b ased  on th e  p o in t  which i des l h a t  p r i v a t e ­
ly em ployed  a t t o rn e y s  m ay  no lo n g e r  a s s is t , - '  
p ro s e c u t in g  a t t o r n e y s  in th is  s t a te .

In  th e  f i r s t  p lace th is  ru l in g  is c o n t r a r y  to  
th e  g e n e ra l  ru le  in  th is  na t ion .  In  27 C.J.S. 
D is t r ic t  &. Pros .  A tly s .  § 2?a, p. 711, i t  is 
sa id  t h a t ,  . . special pros .-cutors ,
p r iv a te ly  em ployed ,  fire pe rm iss ib le  i f  
a g re e a b le  to  th e  p ro sec u t in g  a t t o r n e y ;  anti- 
p rov ided  th e  d is t r ic t  or pr i ' .-ecu ling  a t t o r ­
ney re t a in s  con tro l  and  m a n a g e m e n t  o f  a 

c r im ina l  p rosecu tion ,  . . . "  nnd a t
$ 29(1 )(c), p. 725, Il is s t a te d  t h a t ,  "B y  th e  
g r e a t  w e ig h t  of a u th o r i t y  th e  c o u r t  m ay ,  in 
its d is t ro l in n ,  p e rm i t  th e  p ro s e c u t in g  n t lo r -  
ney to  h a v e  th e  ass is tance  o f  counsel e m ­
p l o y e 1. by tho  p ro secu t in g  w i tn e s s  o r  o th e r  

r.; . .-•.•led i r  - v . j r ' r . g  & w»r.v!cti<>n:
b u t  t\i h a; pnin tme.nt.  it  has  I v i n  held ,  c an  
lie on ly  or. th e  n r u v j l  o r  e«»r *'-n! o f  
t i e  : • ..■ •tint: a t t ' . r n - y .  w - k h  1 - v v r .

(•X
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Likew ise, in th is  s l a te  th e  p rac t ice  has 
long  been a pp rov ed .  In  th e  chrly  case of 
S t a t e  v. H-imillon, 55 Mo. 520, 521 (1874) 
th is  co u r t  s t a t e d  t h a t ,  " T h e r e  is no law  in 
th is  S ta le  to  p r e v e n t  th e  e m p lo y m e n t  of 
counsel to  a s s is t  th e  C ircu i t  A t to rn e y  in 
c a r ry in g  on a  proFC-cullon. I t  is v e ry  o f ten  
necessary  to  p ro m o te  th e  ends o f  ju s tice  
l h a t  i t  should  be done. W h e n  counsel hrc 
e n g a g ed  and  t a k e  p a r t  in  th e  e c n d u c l  o f  a 
case, the  p ecu l ia r  posi t ion  o r  a t t i t u d e  t h a t  
th e y  s h a l l - a s su m e  in re f e re n c e  th e r e to ,  Is 
p r im ari ly  a  m a t t e r  lo  be a r r a n g e d  b e tw een  
them selves, u n d e r  th e  sup e rv is io n  and  con­
trol o f  th e  t r ia l  court .  I t  w as  w ith in  th e  
d iscretion o f  th e  c o u r t  lo  p e r m i t  th e  a s s is t ­
a n t  counsel to  conclude th e  a r g u m e n t  In th e  
case, i f  th e  p ro s e c u t in g  o f f ic e r  w aived  his 
r i g h t  to  dp so, an d  w e will  not a t t e m p t  to 
revise t h a t  d isc re t ion  h e re .  . . . "  
Also, in S l a t e  V. Finley, 245 Mo. 465, 150 
S .W . 1051,1054 (1912) th e  c o u r t  s t a te d  th a t ,  
" E r r o r  is also a rs ig n ed  in th e  tr ia l  c o u r t 's  
action  in p e r m i t t i n g  specia l counsel to  con­
d u c t  th e  e x a m in a t io n  o f  w itn esses  fo r  '.he 
s la te .  T h is  a s s ig n m e n t  m u s t  also he d is re ­
ga rd ed .  S t a t e  v. S tark , 72 Mo. 37; S t a t e  v. 
Colcn.an, 199 Mo. 120, 97 S.W. 574. T h e  
in fo rm at ion  m u s t  be  p r e f e r r e d  by th e  p rose­
c u t in g  a t to rn e y ;  b u t  a f t e r  t h a t  is d one  w e 
see no reason  w h y  a special counsel m ay  no t  
con du c t  the  t r ia l  in t h e  s a m e  m a n n e r  as th e  
public p ro secu to r .  H e  is u n d e r  th e  eye  o f  
th e  court ,  and  m u s t  c o n fo rm  to  all the  ru les  
o f  th e  courL an d  law s  w h ich  r e g u la te  th e  
cond uc t  o f  th e  p ro s e c u t in g  a t t o rn e y ."  And 
in the  m ore  r e c e n t  case  o f  S t a t e  v, .Vat- 
thew s, 111 S .W .2d 62, 65 (Mo.1937) J u d g e  
W esth ucs  s t a te d  th a t ,  “ I f  p a r t ie s  in te re s te d  
in a p rosecu tion  fee l t h a t  th e  p ro secu t in g  
a t to rn e y ,  e lec ted  by  th e  people ,  is u n a b le  to  
cope w ith  th e  legal t a l e n t  em ployed  by th e  
d e fe n d a n t ,  th e y  o u g h t  in ju s t i c e  be p e r m i t ­
ted to  em ploy  ad d i t io n a l  counsel a t  th e i r  
own expense .  L a w y e rs ,  a f t e r  all, a re  sw orn  
••:T v r s  o f  th e  e o u r t  an d  w h ile  c o n d u c t in g  a 
tri;.! b.-t um b.r  th e  di.-i f t  co n tro l  of th e  t r ia l  
v . ’-i. H ow , th e n ,  e?.n t h e  em p lo y m en t  of 
• . ' - e l  !n a  c r im ina l  :- r :secu iio r .  be  h g a i l y

! . '  i  .  u s . . .  n  M - .  .      .  J

reason  for f le p a r l in g  f r o m  o u r  p re v io u s  r u l ­
in g s ."

O th e r  Cases o f  like im p o r t  a r e :  S ta le  v. 
S ta rk , 72 Mo. 37(1] (1S80), S t a t e  v. Robb, B0 
Mo. 30, 2 S .W . )[3] (1S86), S t a t e  v. O rrk k , 
106 Mo. I l l ,  17 S .W . 176(8] (1891), S t a t e  v. 
Taylor, 98 Mo. 240, 11 S .W . 570(1] (18S9), 
o l a l o  v. Cok'im m , 199 Mo. 1)2 , 97 S .W , 
574(9] (lHOG), S la te  v. Barnes. 325 Mo. 545. 
29 S.W.2d 150(9) (1930), S ta te  v, Boyar, 232 
Mo. 2 6 7 ,13 4  S.W. 642(6] (1911) a n d  S t a t e  V. 
M cCracken, 341 Mo. 697, 108 S .W .2d  372(2] 
(1937). W hile  th e  p r in c ip a l  op inion does  n o t  
m e n t io n  t h a t  a n y  cases  a r e  b e in g  o v e r r u le d  
t h e r e b y  i t  see m s  d e a r  t h a t  t h e  d ec is io n  
o v e r ru le s  all o f  th e  cases  (a n d  no  doub t '  
O thers) t h a t  h av e  been  h e r e t o f o r e  c i ted .

G r e a t  re l ian ce  seem s to  l«t p lace d  on S.C. 
R ule 4 -E .C .  7 -1 3  w hich specif ie s  t h e  d u t i e s  
o f  a  p ro s e c u t in g  a t t o r n e y  a n d  h is  r e s p o n s i­
b il it ies  lo  th e  d e f e n d a n t  as  well a s  ' o  t h e  
public .  I d o  n o t  th ink  t h a t  r u l e  sh o u ld  
a f f e c t  th is  decis ion. W h e n  a l a w y e r  is e m ­
ployed to  a ss is t  th e  s t a t e  h e  is p ro b a b ly  
b o u n d  by l h a t  ru le .  I f  n o t ,  i t  is  c le a r  t h a t  
th e  p ro s e c u t in g  a t t o r n e y  is in a b s o lu te  
c h a rg e  o f  th e  case and  he  will s ee  t o  i t  t h a t  
th e  ru le  will n o t  be v io la ted  in connection® 
w i th  th e  p ro secu t io n  o f  t h e  case.* ' T h e  p r i ­
v a te  a t t o r n e y  does n o t  b eco m e  th e  p r o s e c u t ­
in g  a t t o r n e y  b u t  is m e r e ly  e m p lo y e d  to  
a s s is t  him .

O f course ,  no one  w a n t s  to  see  an  inn o ­
c e n t  m a n  conv ic ted  o f  a c r im e .  By th e  
s a m e  tok en  good c it izens  do no t  d e s i re  to  
Foe a g u i l ty  m a n  a c q u i t te d .  C o nv ic t io n  o f  
th e  g u i l ty  is n e ce ssa ry  if  w o a r e  to  h a v e  a n y  
su b s ta n t i a l  e n fo r c e m e n t  o f  law s .  M a n y  
co u r th o u se s  h av e  th o  m o t to  in sc r ib ed  t h e r e ­
on t h a t ,  "O b ed ien ce  o f  l a w  is l i b e r ty . "  T h e  
d e f e n d a n t  is e n t i t l e d  to  a f a i r  And j u s t  t'rial.  
T h e  s t a l e  a n d  th e  pu b lic  a r e  also e n t i t l e d  to  
f a i r  an d  j u s t  t r e a tm e n t .  T h e  d e f e n d a n t  h a s  
a lw ay s  b een  a w a rd e d  m a n y  a d v a n ta g e s  in  
th e  t r ia l  o f  a c r im in a l  case  an d  jv c # n t  d tc i -  
s ions have  ad d ed  lo  th e m .  S v in e  o f  th e s e  
c d v u n ia g e s  a re :  (1) th e  s t a t e  ir. :#t p ro v e  i t s
  V  .1 - ------  at * a- •* a
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d e f e n d a n t  is p re s u m e d  lo  bo inn o cen t ,  (3) 
th e  d e f e n d a n t  is en t i t le d  to tw ice  its m a n y  
p e re m p to r y  j u r y  cha l lenges  as th e  s t a te  in 
fe lony  cases ,  (4) th e  d e fe n d a n t  m a y  re fu se  
to t e s t i f y  and  th e  s t a te  c a n n o t  c o m m en t  
th e r e o n ,  (5) i f  h e  does te s t i fy  h is  c ross -ex ­
a m in a t io n  is r e s t r i c te d ,  (6) th e r e  a r e  r e s t r i c ­
t ions  upo n  th e  use  o f  confessions and  l ine ­
ups, (7) t h o  v e rd ic t  m u s t  be u n an im o u s  as  
d is t in g u ish e d  f ro m  th r e e - fo u r th s  in civil 
cases ,  anti (8) p r io r  to  tr ia l the  p ro s e c u to r  
m u s t  disclose all  o f  his in fo rm a t io n  to the  
d e f e n d a n t  w hich  m ig h t  aid h im . A nd  th e  
decis ion to d a y  will  add  one  m o re  re s tr ic t io n  
upon  th e  p ro secu tio n .

M any  p ro s e c u t in g  a t t o rn e y s  a re  v e ry  
able .  In m a n y  a re a s ,  how ever ,  y o u n g  a t t o r ­
neys  a re  e lec te d  to  t h a t  office j u s t  to  en ab le  
th e m  lo o b ta in  experience .  I t  is no t u n ­
u su a l  to  t i e d  a m a n  p ro secu t in g  a t t o r n e y  
w ho  h a s  n e v e r  ac tu a l ly  tr ied  a case. A nd 
y e t  he will o f t e n  have  to  m a tc h  his ab i l i ty  
w i th  h ig h ly  skilled  c r im ina l law y e rs .  U n ­
d e r  th e  p r in c ip a l  opinion w h e n  t h a t  s i tu a ­
tion  deve lops  a  p r iv a te  a t t o r n e y  could no t  
be em p lo yed  to  a s s is t  th e  p rosecu tion .

T h e  p ra c t ic e  o f  em ploy ing  p r iv a te  counsel 
is r a r e ly  u sed  in th is  s t a te .  I see  no necess i­
t y  f o r  th is  co u r t ,  ho w ev er ,  to  dec re e  t h a t  
th e  p ra c t ic e  is abso lu te ly  o u t la w e d .  T h e re  
a r e  no d o u b t  a  f e w  cases from  t im e  to  t im e  
w h e re  a s s i s t a n c e  is necessary  a n d  des i rab le .  
T h is  p ra c t ic e  w hich  h a s  been  ap p ro v e d  in 
th is  s l a t e  f o r  m o re  th a n  a  c e n tu r y  should  

no t be d i s tu rb e d .

*

E x  p a r t e  W il l iam  C lyde  H O U S T O N ,
J r . ,  P e t i t io n e r ,  

v.

W m . J .  H E N N E S S E Y ,  J r . ,  R e s p o n d e n t .

No. 38657.

Missouri C o u r t  o f  A p p e a ls ,
S t .  Louis  D is t r ic t ,

Division Two.

N ov. 10, 1975.

H a b e a s  Ltirpus p roc eed in g  w a s  b r o u g h t  
by  p e t i t io n e r  w ho h ad  been  f o u n d  g u i l ty  of 
c r im ina l c o n te m p t  fo r  v io la t in g  te m p o ra r y  
in junc tion .  T h e  C o u r t  o f  A p p ea ls ,  S te w a r t ,  
J . ,  held t h a t  w h e re  p e t i t io n e r ' s  a n s w e r  to 
verif ied  r e t u r n  lo  w r i t  w a s  n o t  under,  o a th  
o f  p e t i t ion e r ,  a l le g a t io n s  o f  r e t u r n  m u s t  be 
ta k e n  as t r u e :  t h a t  c o u r t  d 'd  n o t  im p ro p e r ­
ly deny  p e t i t io n e r ' s  r e q u e s t  to  d isqua lify  
j u d g e :  a n d  t h a t  since p e t i t i o n e r  w ho  k new  
o f  te m p o ra r y  in ju n c t io n  a l lo w e d  approx i-  
m a te ly  50 d a y s  to  e lapse  w i th o u t  his a t t a c k ­
in g  it  b e fo re  h e  k n o w in g ly  d isp lay ed  fi lm 
w hich  w a s  su b s ta n t i a l ly  th e  s a m e  as th e  
f i lm  w hich  w as th e  s u b j e c t  o f  t h e  te m p o ­

r a r y  in ju n c t io n ,  p e t i t i o n e r  w a s  p rop e r ly  
fo u n d  g u i l ty  o f  c r im in a l  c o n te m p t .

W r i t  o f  h a b e a s  c o rp u s  q u a s h e d  an d  p e ­
t i t io n e r  r e m a n d e d  to  cu s to d y .

1. H a b e a s  C o rp u s  c = 8 3

W h e re  c o u r t  issued w r i t  o f  h a b e a s  co r ­
p u s  and  re s p o n d e n t  m a d e  v e r i f i e d  r e t u r n  lo 
w r i t  in w h ich  h e  a lleged  t h a t  h e  held  p e t i ­
t io n e r  p u r s u a n t  to  c o m m i t m e n t  o r d e r  which 
followed ju d g m e n t  a n d  o rd e r  e n te r e d  by 
th e  co u r t  a n d  p e t i t io n e r ' s  a n s w e r  to  r e t u r n  
w as  fall m a d e  u n d e r  o a th  o f  p e t i t i o n e r  as 
requ ired  by  ru le ,  th e  a l l e g a t io n s  o f  r e t u r n  
m u s t  be t a k e n  a s  t ru e .  V .A .M .R . Civil R ule  
91.28.

2. C o n te m p t  o=>33

C o n s t i tu t io n a l  co u r t s  o f  co m m o n - law  
ju r isd ic t io n  h a v e  i n h e r e n t  p o w e r  .to pun ish  
for  c o n te m p t .



Hat at •ilhtrii.’t n tte rn ry 'v tu'. !•• u l.J ''! Jnr> n .« 
being drawa, autl uuir!<!o ou t-truum  !n
p rv im ra tlon o f state's cujv iu prosvi-utl<m f ■ >r 
■cmbuzzli'tneitt, dcfu ii'liiD t wan c u t t o  new 
tr in ], fo r though d is tr ic t a ttu r ii'.y nmy inclij*‘ li- 
ta lly receive advlca or help from out-Id.! parties. 
I t la against public policy fu r a tto rney employed 
by priva te in illvM o .il to is s ls t hint, except ns 
provided in St. HWfl. | f  50.40, CD.47, y40.07, 
end scctioa 50,44, subds. 1-3.

2. D li t r ic t , in d  pro jecu ling atto rneys 0 = 8 — - 
D is tr ic t a tto rney m u it In te rv iew oil whom 
ha has rea ion to bollevo know any foe' ,» 
ts rla l to crim ina l prosecution.
I t  1) duty o f d is tr ic t a tto rney to .atervlew 

e ll whom be he* rtneon to bellere may know 
ony fa c t tnn te ria l to crim ina l prosecution, 
whether person in te rdewed be attorney re- 
tolned by those interested in prosecution or 
other witnesses.

3 . D is tr ic t and prosscuttno attorneys C=p B— 
Every citizen has duty to In form d is tric t a t­
torney of fac ts known w ith ro fe renc i to law 
viola tion.
C itizens ham  duty to in fo rm d is tr ic t a tto r­

ney o f facts known to them w ith reference to 
any vio la tion o f law, whether they ore lay­
men or members of Im r representing tllOsO In ­
terested In prosecution.

4. D is tric t and prosecuting attorneys c=>I —  
D is tr ic t a tto rney, Investigating alleged o f­
ten so, acts In quasi Jud;clal capacity.
D is t r ic t a tto rney, in making investigation 

o f any alleged offense, must o f necessity con­
su lt those who know facts, and ha such cases 
he acts In qunsl jud ic ia l capacity, nod deter­
mines what Course should bo pursued, In view 
o f facts disclosed.

fi. Embezzlement P roo f.o f village tress-,
urar's embezzlement of funds collected fo r 
paymant to school d is tr ic t treasurer shows 
embezzlement of village funds (S t. 1977, 5 
343.20),
Showing th a t village treasure r embezzled 

funda collected, which were u ltim a te ly to reach 
lebool d is tr ic t treasure r, shows embezzlement 

■ o f funds belonging to village, since It la consid­
ered tha t funds belonged to vlUnge treasurer 
w ith in meaning o f St. 1027, 5 343.20, un til v il­
lage treasurer performed d >y and paid fysds to 
school d is tr ic t treasure r.

6. Embezzlement C = > ll( 2 ) ~ In  prosecution or 
vlllago treasure r fo r embezzlement or funds 
collected fo r payment to school d is tric t treas­
urer, defendant may show that funds were sa 
paid, or disbursed fo r benefit o f d is tric t.
In  prosecution o f village treasure r fo r em­

bezzlement o f funds collected fo r payment to 
eohool d is tr ic t treasure r, defendant field entitled

di-trice w -»n -••* I. b ' - i ' l  e l.-i .. -
able to rvw l.1 l  frun i sc lfi. il - IN C  *
trmiHurur or show pnjn . f. l d i r v i l y  to lslt-i. • 
where, sums were actually deroted to us-; of 
school'd is tric t by payment to hiink In discharge 
o( obligations of S'.'iiool d is tric t.

8. Embozzlom int C=a9~Vlllnge troasu ro r ean- 
not be convlotod of ambozzlcmcnt fo r m isap­
propria tion of funds collected by him a fte r 
they had rcnchod school d is tr ic t treasury , 
VUIag» treasurer cannot be convicted o f mu- 

bexzlement of funds collected fo r puyment to 
school d is tr ic t treasure r by proo f tha t, a fte r 
moneys had ntocheil school d is tr ic t treasury , 
they ware the rea fte r n iisn i.p rnp riiitrd .

I
E r ro r to tho C irc u it C ftu rt fo r C raw fo rd 

Couu tj- ; S- t ’. Smalley, C irc u it Judge.

O larcnce Peterson was convicted o f em- 
bo?,7,lenient, and moved fo r a new tr ia l . The 
court ((ranted the motion , and the S ta le 
brings e rro r. A ffirm ed ,— [ l l y  L d ltu e la l S tu ff.)

T bc de fcodnn t w o* convicted o f emliowdt*. 
meat, and moved fo r a new t r ia l on severa l 
grounds, among wh ich was th a t the evidence 
was not su ffic ien t to surftnln a conv ic tion , and 
th a t the tr ia l cou rt erred In p e rm itt in g  p r i ­
vate counsel to appear In the p repa ra tion nnd 
prosecution o f the case. The cou rt g ran ted 
the motion fo r a now t r ia l on tho lo i te r 
ground, and the srn tc sued ou t a w r i t o f e r­
ro r to teat tho co rrcc tm vs o f the ru lin g .

John TV. Reynolds, A lly . Con.. J . E. Messer- 
s i'hm ld t. A l- it . A l ly . Gen.. nr.d J. S. E a r ll, o f 
P ru ir ie  du C h l'n , fo r ibo F t.itu ,
Kopp A r. tn ii.- lJ io rs l, o f I 'la t tc v iH c , ff, p , 

R ians , o f I 'r u i r lu  du <."!;!> :i, uu I A lv in  P.. Pe­
terson, o f S o ld iir . t C r ; iv , fu r d v fu iV .j.- ii In 
e rro r.

V I.NJE , C, J. [1) The s to tc docs no t chat- 
lenge the fa c t th a t i t  Is the e .- t . ililia iu d ru le 
In th is s ta te (ha t the p a r fli. i i.u t l. in  In tho t r ia l 
o f a c r im in a l ease In c i/a r : t y  a :i a fto rn e y 
paid by p riv a te p u n k *  Is u rro r s iuT v iv i. i to 
v lt ln te  the conv ic tion . H u t Ir !< vfw fzti’ i l l»>* 
the sta te t ln it the aas!-:;i'. o In th - t r ia l 
o f th is casu whs nut ?u.b n.. -u v. m.- w it l i ln  
tho established ru le ; tfcvt a -, m ust n il th n t 
M r, G ru l'h , the p riv a te n ito rn .\v , d id , was to 
» lt a t the d is t r ic t attoruv,."? lit b io w h ile  tho 
Jury wo3 being draw n , nu>l th a t n fto r iv a rd s 
be re frn ln c d from  coin ing it iM  Hie cou rtro om , 
though he remained In P ra li lu  du C lilen , oc-

C=>for other c a m  see iiti topic sod K E V - N U M U K n  lo <11 Ker-Nurjbered Dlzvetr sal Jodetes

S
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Ci()ilcil (lio office o f the d is t r ic t a tto rney , nnd 
n tsM c d  In ques tion ing prospective wltneiMO* 
fo r tbe sto le . T ho t r ln l cou rt, lo announcing 
h is decision, s la ted n t le as t somo o f tire 
th in g s f l in t M r. G rubb d id |n the prepara tion 
nnd a r 5 lslnnco In (lie t r ln l o f the cane. I f  wo 
e lim ina te from  the rase th a t im r t th a t M r. 
G rubb d id in the t r ia l the reo f In I lie cou rt­
room , we are fiic cd w ith  the question n3 to 
w he th e r p riv a te  iin rtte s can pay an a tto rney 
fo r p re pa r in g fo r the t r ia l o f a c r im in a l c.iso. 
such p repa ra tion cons is ting In occupying tha 
office o f the d is t r ic t a tto rne y , In M im innu lng 
prospective witnesses to the office, unri Id 
Question ing them nnd in ah lug memoranda o f 
w h a t "they can te s t ify  to, nnd In tra n s fe rr in g 
those memoranda to the d is t r ic t a tto rn e y fo r 
u ie  on the t r ia l , and In e -hs ’t 'th .} ! w ith  Ihe 
d is t r ic t u ttom e y as to the iro s vcn tlm i. The 
fa c t th a t the d is t r ic t a tto rn e y inny in c id e n t­
a l ly  receive ndvlce f ir he lp from  outs ide par- 
ties , In c lu d in g p r iv a te  a tto rneys , does not 
re n tie r a c r im in a l prosecution vohl. The g is t 
o f tha e rro r lies In the fa c t the p riv a te pa r­
lie s are pe rm itte d Lo pay p riv a te a tto rneys 
fo r the prosecution o f c rim ina ls , w h ich prose­
cu tio n ((m sls ig , no t on ly In o p i’e n r ln s In 
cou rt, p roduc ing v .- ltu t^ 'w , •iit»i<sIi-trlt.y th e n 
ns we ll as those adduced by tlit* defendant, 
bnd argu lDg the ease to the Jury, but Incltides 
also a p repa ra tion fo r tr ia l , f; m l In i: ou t w h a i 
w itnesses can te s t ify  to. and p lo d u d n g m b  
tes tim ony In court..
I t  Is c lea r lh a t t i e  s ta tu te contemplates 

such prepa ra tion Tor tr ia l , fo r subd iv is ion 
2 o f section 55.44 prov lties tha t, when a 
Judge appo in ts counsel to assist the d is t r ic t 
a tto rn e y In Ibe t r ia l o f a case. I t may a llow 
?25 per day fo r each day a c tu a lly occupied 
lu the t r ia l , b u t n o t to exceed $10 pe r tiny, 
and fo r no t more than five days ac tua lly nnd 
. necessarily occupied in p rp ie ir ln g  fo r tr ia l. 
Thus I t seems qu ite c lea r th a t, I f I t Is ng filn s i 
p ub lic po licy to pay from  p riv a te  sources fo r 
w o rk done in the actua l t r ia l o r In the orcn 
cou rtro om , I t  Is equa lly aga ins t pub lic po licy 
to p e rm it p r iv a te  pa rtie s to jSay fo r neces­
sa ry w o rk In p repa ring fo r tr ia l . I t  Is true 
th a t in  cases h e re in a fte r c ited tbc w o rk had 
n il been done in the cou rtroom . P.ut I t seems 
to us th a t more barm  m ay be done to tb c de­
fe n dan t by p re pa ra tio n outside the courtroom 
nnd p r iv n lo iy  pa id fo r than hy assistance giv* 
en In open cou rt. In  th is case I t Is no t very 
easy to dete rm ine tbo fu l l os teu t and scope 
o f tho nFslslance g iven by M r. G rubb lo the 
d is t r ic t u tto ru e y in the w o rk w h ich he per­
fo rm ed In h is ornce. I f  the w o rk Is pe rfo rm ­
ed In open cou rt. It is obv ious ly easily asver- 
if t in t ih le  hy l>o!Ji pa rtie s , us w e ll as sa lv e d 
to Ihe con tro l o f the Judge d u r in g the tr ln l . 
Here M r. G rubb was sub jec t to no one In the 
w o rk w h ich he d id In props,h i  Hon fo r t r ia l , 
and no o jip o r lu u lly  was g iven lo th? t r ia l 
cou rt o r to th is cou rt lo  t i t tv r ir.it: :• ‘ he ••'Met 
Fcope r.ad cha ra c te r o f the wv rk V r . G . b

did, There fore , w itch it appears that tromo 
su lu lou lln l work Is tlono by nn a ltorncy paid 
by private parllc9  In the preparation of a 
trlnl, Dnd tlm t the result of bis labors Is giv­
en lo the d is tr ict  attorney for such use as ho 
may mnlto o f it, we th ink It comes equally 
w ithin Hie ban o f tho rule prohibiting the 
payment by private  parties for work done In 
assisting the d is tr ict eUortm y In the cou rt­
room. O f  course, to com e w .tbin such pro- 
hlblllnn all aid, w hether given In Ihe court­
room or outshle, m ust be aid which Is paid 
for hy private parties, and not by Ihe state or 
district alto.-noy.

J?*-rlJ«n Of*. 17 makes It the duty of th e ’dls- 
f r b t  n lton iey  to prosecute o r d. fend ‘‘all 
ncllons, • • • c iv il or cr'tj li.-il, In the
courts o f  I.Is coun ty  In w hich (L v  s ln tc  or 
ce-m ty is Interested o r u p a r ty ; r.nti when I l ia  
place, of trial is changed in ni.y sttrh octlori 
or proceeding to nnolher county, prosecute 
or defend tbs snrae in rueb other county," 
Section Btl.dJ p rov ides:

“When there Is no district attorney for the 
cousty, or he is absent front the inurt. or 1ms 
ncti'd as ua-el or attorney f'*r - : arty ac» 
p'io-rl in t-lariu-i to the tit.JItr of w itch the 
t ic  «.••••! st.M. Is titirged i.'id for vh.i'i, lit li to 
lu- tried. or Is t.ear of !,!& to the party to ba 
tri-d f t  a criminal ••!»: rpp. or b  Uoi.b'e to nt* 
t-.-vJ to b!» o - J t i v i f .  the ci.eult tourl. by an or- 
d ir  , r.tirid in Ibe minutes stating tbe cause 
therefor, may appoint smne rttimblc person to 
perform, for the time being. or for the trial of 
sui'h o i'co -d  person, the duties of such ills- 
tr i't  Lttnrray, and the p?r«na so appointed 
jboU l.ave all the row ers of the district attor­
ney while so cottas." Subdivision 1.

Puhdi.ision 2 of Ibe sawa section prnrltles 
tha t tbe co u r t  "may, In tbe rr.tne n.nnner, 
and l c  Its d iscretion, appoint counsel to as­
sist the d istr ict attorney, in tbe prosecution 
of prrs-T.s charged w ith  crim e punishable by 
im prisonm ent In tbe slate prison, nud In. 
ca^es of prosecutions before a grand JitTy, 

.and upon Indictm ents found by grand Juries, 
oed In bastardy cases. Su ch  counsel shall 
be paid such sums as the court, by order 
entered In She m inutes, certifies to he n rea­
sonable com pensation therefor, which sum 
shall ic  r.e ca n  exceed $25 j ar  day for each 
day actua lly  o.-euphd In such prosecution, 
nnd not to ex .crd  $15 j-or day for net mure 
than five days a ctua lly  nnd i.ec?“r.r>r!)y oc­
cupied In p v tp.'.I'm  for trial la any cne ease, 
the some to be paid In the manner provided 
by law  for t'.e paym ent o f counsel r,<r Indi­
gent crlm l'U i’,?." .And subdivision S o f tho 
same s-.vll.m f in d s :

"W ien  :*„•■?* h  tn  u:.Ui-u:tl nraouut of civil 
Utignti'-s b v . :|.v county Is a p irty  ur in 
w liih  I: is h it,r .a (" j, t!,c circuit conn  tr.iy, on
ll.e :.;•;■ !'■•■■.; ,-f the eouaty b in rd . by o.-dor 
fib« v. !. ...f i-r.iti r.uply. u| n n
tn> rt ■ r ■ • ■••;.* •» a t at*
i t ; . - :  l./.r



'M 'M rs  t lm t some 
•* m i n tln rn o y |u iid 
p rcpn rn llo n o f a 
' lil« la bo rs Is glv- 
’( r  such use ns ho 
I t cc.inos equa lly 
e p ro h ib it in g  the 
fo r w o rk done In 
•ojr In th e cou rt- 
w llh ln  such pro­
ven In the cou rt- 
:<j w h l th  I r  pnlft 
•! I y  th i* s’ -oic o r

’ • jly o f Ih i- ills - 
o r defend " n i l 
•rltn lrm l, in (be 
<h (be s la te o r 
• ; nnd when the 
■.cy sui h act b o 
u ’l iy , p ro«c :u t» 
o th e r cou n ty ."t

Momoy fo r the 
, e  court, n r ho i 
f i r  n i-u rty ac- 
r o f which ihe 
which he is to 

h e  pa rty to be 
< unable to nt* 
•» rl, hy to  or- 
•:..g Ibe cause 
t.Me j e r,,40 to 
!.,r the tr ia l o f 
, o f tucb O il- 
FO Appointed 
iV«trlc t fcttor* 

,1 .

(Wls.

lion prov ides 
• mo manner, 
cues el to  as- 

prosecution 
unlshnhle by 
<•■0 , nnd In 
••mad Ju ry , 

rtr.iid Juries, 
!aso) n .n l l  
:. by o n lu r 
:<• be n ten- 
which sum 
ay fu r o /irh 
rosecutlon, 
r  not more 
< -o rlly oc- 

;• one cose, 
r ; r, vldcd 
: f , r  Jodi-
3 o f the

! o f e ir ’J

W ls .) ' . STATE V. I*
m i x

Section HO.40 provides fo r Assistance fo r the 
d is t r ic t a tto rn e y In o the r then special coun­
ties , nnd» section .110.57 provides Ihe d is t r ic t 
A tto rne y sha ll no t office w ith o th e r u tto r- 
oeys than pa rtne rs ,
I t  w il l he seen from these s ta tu to ry p ro ­

v is ions th a t the leg is la tive schema wns nud 
Is lh a t the d is t r ic t n tto ro cy Fball prosccnta 
a lt c r im in a l actions In tbe courts o f b is coun­
ty , and th a t, where he Is no t able to do so fo r 
nny reason, tho cou rt shall appo in t some s u it­
ab le person In h is place to prosecute. I t  w il l 
a No be obscrred from  tha stin iu lo ry scheme 
(b u t I t p ro v id e * fo r every contingency th a t 
tine can th in k o f where in the d is tr ic t a tto rn e y 
needs a id , nnd where I t may properly be g lv - 
CD h im  and In w ha t wanner I t may be given. 
In  the prosecution o f e rim lnn l nctlons, the 
d is t r ic t n tto rn c y prosecutes fo r pub lic 
w rongs , no t fo r p rlv o fe wrongs, and such 
prosecu tion should be liy ’ n pub lic officer, and 
not a p riv a te pa rty . Th is fo u r* has from  Its 
e a r lie s t days given fu l l e f lK t lo our s ta tu to ry 
schema, und lm," declared II to be ib o pub lic 
p o lle r or the sta te .
In  r.-i e a r ly day In England p riva te pa rlie s 

prosecuted c r im in a l w rongs which they s u f­
fe red . They obta ined u d  Ind ic tm en t from  a 
g rand ju ry , and I t became tbe duty and tbe 
p riv ile g e o f tbe person In ju red to p rov ide a 
prosecu to r a t h is own expense to prosecute 
the Ind ic ted person. O ur scheme o f govern ­
m en t bos changed a ll th is , I t  Is now deemed 
tbe be tte r p ub lic po licy to provide fo r the pub­
lic  prosecu tion o f pub lic wrongs w ith o u t any 
In te rfe re n ce on the p a r t o f p riva te parties , a l­
though they may have been in ju re d in a 
private) capac ity d iffe fe n t from  the genera l 
p u b lic In ju ry  th a t accrues to ru d e ly when a 
crim e is comm itted . So under ou r system 
we have p r iv a te  prosecutlou fo r p r iv n la  
w rongs and pub lic prosecution fo r pub lic 
w rongs. O u r scheme contemplates th a t an 
Im p a r t ia l maa selceled by the electors o f tbe 
coun ty sha ll prosecute a ll c rim ina l actions In 
tb e coun ly unbiased by desires o f com p la in -' 
lo g  w itnesses o r th a t o f the defendant.
In  n ie u te l t . S tate, 71 W la. 450, 37 X . W . 

244, th is sub je c t is trea ted n t length, and the 
cou rt th e re says :

"W e th in k It is quite dear from the rend- 
•lag o f our sta tu tes on tbe suhjret, as well as 
upon public policy, tha t no attorney cm ployed 
and paid by priva te parties should not be per- 
tu itt td  e ithe r h j the courts or by tbe prosecut­
ing a tto rney to nseist la tbe tr ia l of sueb 
t l i in l l iu l cases. The laws have clearly provided 
tha t tl.c d is tr ic t atto rney, who is tbc officer pro ­
vided by the laws of the state to In itia te and 
( f ir ry  nu such tr ia ls , shall be unprejudiced nnd 
unpaid except by tbe Ftnle, mid tkr.t be sisall 
Lace no j-rlsf.xe in terest in such prosecution. 
H " is „r. n.r. o f the r t r .e . j rn v i iv J  at the 
• x ; . ; i 5 t i f  the mate fo r the purpose of seeing 

the i.->_:nai Jaws of the e lite  ore Lo ie s iiy 
tod im pa rtia lly h«!m!c i r :e r f i , u rp rt.1;:jived ly  
‘.m  n,c‘. lv i v o f rr.'vu te gain, L id b e ll i: c s posi- 
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lion analogous lo tha t o f tbe Judge who pro- 
sides at the tr ln l. "

CaFCS from  o th e r s la to * nnd from  Eng land 
itro the re c ited lo susdaln Ibo po licy declared, 
T h a t po licy has been rea ffirm ed in S la te v. 
Russell, S3 AVIs. H10, 53 X  W . 441; Sm ith r , 
E la te , i4G W ls . 111. 3.10 X. W . 601, 33 7,. It , A .
(X . R.) 403, and In Incom e T ax Cnsoa, U S 
W ls. 4DO, 334 X  W . 078; 335 X  W. 104. In  
Rock v. K lte rn , 102 W ls. 201, 10 1 N, W . 107, 
r,. R . A . 30I0D , 455, I t w its hold th a t a con­
tra c t w h ich p rov ided fu r ll ic  paym en t by 
M r. E ltem  lo M r. R a ti; In n rs lM lu ; In Ibe 
prosecution o f (me F ow le r was void upon tbe 
ground o f pub lic po licy . M r. Rock bud run* 
dc icd services In Ibo p re lim in a ry exam ina ­
tio n o f M r. F ow le r w h ich th is cou rt held to 
be n p a r t o f the services contracted fo r. but. 
th a t he could no t recover because tbc con tra c t V  
between Ihe tw o was aga in s t pub lic po licy . 
T bc cou rt says :
"The contract aa proved Is against the publlo 

po lity of t l i l j Ftate nnd the tr ia l Court erred 
in perm itting ( l i t p la in tiff tp recover thereon. 
The acfiuinsteiice o f the nccusud. the court, nnd 
the d is tr ic t a tto rney to allow pln'atlf? to a r t is t 
In the prosecution o f Fow le r under bia p rlrn te 
employment hy defendant does not purge the 
con tm et of employment of its llb'cn) character 
cud affords no tscuse to enforce it . "

I t  is Dot qu ite c lea r how much M r. G rubb 
o f Janesv ille p a rtic ip a te d in the p repa ra tion 
o r t r ia l o f the case, os most o f b is w o rk was 
done outs ide o f tbe cou rtroom . The t r iu l 
c o u rt la  his op in ion g ra n tin g a new t r ia l 
stated*.
" A t the opening o f tbe tr ia l, M r. Grubb, in  

atto rney residing a t Jonw v llU , appeared in ^ . 
court aod set at the table w ltb M r. E n rli^w bo 
was d is tr ic t a tto rney pro tempors, appointed by 
flie court to prosecute tbe cast, and remained a t 
tbe table during tbe Impaneling of tbe ju ry . 
Ecfo re nny fu rth e r proe-cdings were had, coun­
sel fo r defeodont sta te .' to the court, In sub- 
alonce. th a t they would object to M r. Grubb 
appearing In tbe cate or partic ipa ting io tbe 
tr ln l, as be was in the employ of private pe r­
sons Interested In prosecuting Ibe defendant. 
Xo record was made of t„ ls , but the cou rt 
stnted tha t It would not be proper fo r M r. 
Grubb to partic ipa te in tbe tr ia l, and b* the re ­
upon w ithdrew , and did not again appear In 
court during tbe tr ia l. Tpon the n rg iim rn t o f 
the motion fo r a new tr ia l, it was made to a p \ 
pvnr hy affidavit t lm t M r. Grubb remained In 
P ra irie du Olden, where the tr ia l wns held, dur- 
'lug the entire iltne tbe tr ia l wns io p ro g rm , 
which lasted nearly two weeks, 'made tine of 
M r. EsrU ’s office, mid th a t he so remained io 
P ra irie du Chinn fo r the purpuHe of nidiog and 
assisting M r. F.sirll Id securing evidence to be 
presented, examining witnesses p rio r to the ir 
tes tify ing in court, etc. M r. E .ir ll iu r c j ly  
stared t i n; M r. Grt.bb v :w  g iten the rmM to 
use his officet tha t l.r cs"d II large ly fo r ci>nfcr» 
vSi'os w ith bis own e liir. 'F . but that he did ques­
tion some o f the witnesses fo r •’.(• M ..e 
IO the ir te n t l fv t - - •— *
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M r. H n rll ns to what (heir testimony would 
I.e. U Is fu rth e r alleged lo uffiil.ivlts \i|ion 
l.'ifi.riuotlcin (mil belief Unit a fund of about 

wns raised b r itrjvrite p u r l in  fo r Ihe 
purpose o f Investigating nnd prosecuting Hie da- 
fcin lnnt, which allegations a r t lict. i lm M . Ro 
i t must ha lahnn as n fue l tlm t M r. Grubb rcn . 
tlc rr il some assistance, and did to swne extent 
ln r ln k e , In tho tr ln l Mid prOM-cnlion of t in  
defendant both Inside tho courtroom nnd out­
side.
"T im  fOM-lu-bm renrlmd l«M .n t mntcrlnl nld 

given to the riliM rirt n tt '- r ii 'iy In ( lit prepara­
tion fo r t r l i l  or In tbe tr ia l o f a crim inal ease, 
by a private atto rney who I t pi.id fo r rneh nld 
by priva te parties, instill,?.,!i s the rouviclloB. 
T ills conclusion does not n.-i.n tlia t s d is tr ic t 
n itn r.-cy u.ny not cor suit w ith parties lMi-r» t i ­
ed In the p ram ra ’ ii-n of v.*li..!l,a! is'.ret. nor w ith 
r.tinraegs who are utub.r j;.y  jn ve fiig n t'n s the 
facts Involved id the crim ina l prosecution, Bu t 
it doe* mean Mint ah arneys eaaaol be rinplnycd 
by priva te parties fo r the lurpose of preteeut- 
ing crim ina l case* whether lb * services are 
rendered In the court!ooru lo t ie  tr ia l of the 
ciise or In (he office p rc p tr in ; tbe cate fo r 
tr ia l. "

[2 ,3 ) T l; l?  conch t-lon doc? r.ot prevent tbe 
i l i r i r l e t a tto rn e y ( r e x  fu l ly  I .T u ' t lg V i r p  
iv o r y  alleged ofTc-cse ngnR '*: the public . I t  
Is b is du ty to In li- rc li-w  n il who lie has rw ite n 
to believe may know  r.ny fa c t m n tc r ln l to 
iti;y crlia lfc r.l prosecution , w he the r the pe r­
son In i cw vie wed be nn n tlo rney rctn iaod b j 
Ibm e in te rested In the prosecution or any 
o th e r witnesses. ThI? co n tlu tlo n does r.o t 
r.!fo?ve tin y c ii lr v n  from  the du ty o f in fo rm * 
Ire  H it d is t r ic t a tto rn e y o f the fact? known 
to 1.1m w ith  rcferc.'.ce to any rlcda tlon o f tbe 
law , w lioU .c r sueb c it l / v s  is s lay.-m s o r a 
»..e:t:U-r o f tb? ba r rcp ra /c n :5 c ; ; Lore Ic ie r- 
i- ' i i 'd  in the prosecution .
. [4} In  h is Inves tiga tion o f i i i . y  r.lleeed o f- 
frp sc . the d is t r ic t A tto rne y must o f iie c c " 'i ty  
i-T .ru lt tLose who know tin - facts — Mu- p a r­
ties wLo have been wronged and l l i f i r  r.tlo r- 
ucys, i f  they have employed tb-.-ro. In a ll 
such enses Ibe d is t r ic t a tto rney ncL9 in a 
quasi Jud ic ia l capac ity , nnd determ ines w bn t 
course should be pursued, In v iew o f tbe facta 
dUclosed by tl i is  Inves tiga tion . I t  Is on ly 
wbeu the p rosecu ting nlPcer s ta re s his quasi 
Jud ic ia l func tion? and pe rm its the a tto rney 
employed and pa id by p riva te pu rlin s to p a r­
tic ip a te In d c ie r t tt ic in g  w ha t sha ll be done 
w ith  re ference to tbe commencement o f a 
c r im in a l prosecution , o r w ith reference to 
the manner In whtob tbe prosecution she.ll be

cou rtjc le il, th a t Min ense cornea w ith in  Mia 
vo iirtc iium llon o f Mto ru lo w h ich la hero ap- 
p iled .
|5 ,6 ] On be ltn lf o f tho defondnnt, I t 1* 

urged M int Uio o rde r g rn u lln g o new t r ln l In 
Mils case sh iit ild bo Affirmed, on tb c g rrum l 
th a t Ihe defendan t was prosecuted unde r nn 
a lle ga tio n In the In fo rn tn lio n a lle g in g M int he 
had c inbe /x lcd funds belong ing to tbe v ll- 
luge o f S o ld ie r* Grove, nntl th a t lie wns found 
g u il ty  o f cmhw ixllng funds belong ing to th e , 
school d is t r ic t A lth ough Mto funds co lle c t­
ed hy the v lllngo trea su re r were by law  u l- 
Mm n io ly to ri-nch the lm nds o f tbe school 
d is t r ic t tronM ire r, It la considered t lm t they 
bc lo iivcd to the v illa ge treasu re r, w ith in  tlm 
t i . c in i i ig  o f section f l l ’V-'O, u n t i l the defend- 
nu t, as v illa ge treasu re r. had |< r fo rm e d I l ls  
d u ly  and paid the funds to tbc school d is ­
t r ic t trensu re r, However, In v iew  o f tba 
method In w h ich tbc business o f the v illa ge 
nnd school d is t r ic t wns conducted, tbc defend- 
n o t was en title d to show in any way tlm t be 
could th a t he had In fac t discharged b is du ty 
ns v illa ge treasu re r, nud t lm t a ll o f the ftm ds 
w h ich should have gone to the trea su re r or 
the school d is t r ic t lmd la fue l p w e d  to the 
tre a su re r o f tbe i lM r l ' - t , o r been disbursed 
fo r Mm licnoA t o f the d is tr ic t .
[ I , t ]  In  v low o f tLu c ircun is tan ce j o f tb ls 

coso nnd the method In w h ich tbe bustiicsa 
was trnnsnc tcd , tbc de fendan t ebould be 
cred ited w ith  stieb sums aa were a c tu a lly 
devoted to tbe use of tbe school d is t r ic t 
w he th e r pa id d ire c t lo  the school d is t r ic t 
tre a su re r o r pa id to Ihe bank In discharge o f 
o th e r ob liga tion? o f tbe school d is tr ic t . 1 Is, 
n? we unders tand the fnc ts In tbe case, would 
re q u ire c fu l l neenutiling between the defend­
a n t nnd the school d is t r ic t . I f  tbe moneys be­
long ing lo tbe school d is t r ic t were ac tua lly 
devoted to its la w fu l uses and purposes, Ibe 
defendan t cannot bo held lia b le as fo r a con­
vers ion mere ly because under tbe c lrc u rq - - 
stanees o f th is  esse be was unxb le to produce 
A rece ip t fro ro tbe school d is t r ic t trea su re r, 
o r show paym rn t d ire c t ly to the tiv n s n re r o f 
tbe school d is t r ic t . A conv ic tion unde r the 
in fo r iu n tlo n  cim ld no t be susta ined by p roo f 
th a t, a fte r tb c moneys bad reached the school 
d is t r ic t tre a su ry , the y were th e re a fte r m is ­
app rop ria te d . ,
Leave to umend the In fo rm a tio n , I f deemed 

necessary upon a new tr ia l , Is gran ted,
O rde r affirm ed . *—

Vs.
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DAT E F e b r u a r y  2 3 ,  1 9 8 7

f r o m : K a r l a  L ,  F o r s y t h e
S t a f f  C o u n s e l

S U B J E C T ’ H o u s e  B i l l  1 2 1 :  R e p e a l  
o f  A S  1 2 , 4 5 , I S O ,  r e l a t i n g  
t o  p a y m e n t  o f  c o s t s  b y  
p r i v a t e  p r o s e c u t o r .

I n  S e p t e m b e r  I s e n t  y o u  a  m e m o r a n d u m  o u t l i n i n g  c o n c e r n s  e x p r e s s e d  t o  m e  
b y  R o b i n  T u r n b u l l ,  c l e r k  o f  t h e  K e n a i  c o u r t ,  S h e  t o l d  m e  t h a t  s e v e r a l  
t i m e s  w i t h i n  t h a t  m o n t h  p r i v a t e  c i t i z e n s  h a d  a p p e a r e d  i n  t h e  c l e r k ' s  o f f i c e  
a n d  w a n t e d  t o  f i l e  p r i v a t e  p e r s o n  c r i m i n a l  c o m p l a i n t s ,  c i t i n g  A S  1 2 . 4 5 . 1 5 0  
a s  a u t h o r i t y .  M s .  T u r n b u l l  a s k e d  a b o u t  p r o c e s s i n g  p r o c e d u r e s ,  s i n c e  t h e  
s t a t u t e  a n d  c o u r t  r u l e s  a r e  s i l e n t .  J u s t  t h i s  p a s t  w e e k ,  J u d g e  J o n e s  
c a l l e d  m e  f r o m  K o t z e b u e  w i t h  s i m i l a r  q u e s t i o n s .

A l t h o u g h  a t t e m p t s  b y  p r i v a t e  p a r t i e s  t o  f i l e  c o m p l a i n t s  av a  r e l a t i v e l y  
i n f r e q u e n t ,  t h e y  d o  o c c u r  s e v e r a l  t i m e s  e a c h  y e a r ,  a n d  w h e n  t h e y  d o
c o u r t s  a r e  p e r p l e x e d  a b o u t  t h e  p r o p e r  p r o c e d u r e  t o  f o l l o w ,  T h e  
D e p a r t m e n t  o f  L a w  h a s  a l w a y s  t a k e n  t h e  p o s i t i o n  t h a t  t h e  s t a t u t e  d o e s  n o t  
a u t h o r i z e  p r i v a t e  p e r s o n s  t o  f i l e  c r i m i n a l  c o m p l a i n t s .  A c c o r d i n g l y ,  1 
r e c o m m e n d e d  t o  y o u  t h a t  t h e  c o u r t  s y s t e m  a p p r o a c h  t h e  D e p a r t m e n t  o f  L a w  
a b o u t  i n t r o d u c i n g  l e g i s l a t i o n  t o  r e p e a l  t h e  s t a t u t e .

Y o u  w r o t e  t o  A t t o r n e y  G e n e r a l  B r o v / n  I n  S e p t e m b e r  a s k i n g  I f  t h e
d e p a r t m e n t  w o u l d  b e  w i l l i n g  t o  I n t r o d u c e  s u c h  l e g i s l a t i o n ,  a n d  I n d i c a t i n g  
t h a t  t h e  c o u r t  s y s t e m  w o u l d  o e  g l a d  t o  t e s t i f y  i n  s u p p o r t ,

I t  a p p e a r s  t h y .  t h i s  l a w  h a s  b e e n  o n  t h e  b o o k s  s i n c e  1 9 0 0  , U n d e r
A S  4 4 . 2 3 . 0 2 0 ( b ) ( 3 ) ,  t h e  a t t o r n e y  g e n e r a l  i s  a u t h o r i z e d  t o  p r o s e c u t e  a h  
c a s e s  i n v o l v i n g  v i o l a t i o n s  o f  s t a t e  l a w .  T h e  D e p a r t m e n t  o f  L a w  b e l i e v e s  
t h e  p u r p o s e  o f  A S  1 2 . 4 5  . 1 5 0  I s  n o t  t c  a u t h o r i z e  p r i v a t e  p r o s e c u t i o n s ,  b u t  
t o  g i v e  t h e  c o u r t  t h e  a b i l i t y  t o  I m p o s e  c o s t s  I m m e d i a t e l y  i n  t h e  e v e n t  o f  
m a l i c i o u s  a c c u s a t i o n s ,  T h e  D e p a r t m e n t  o f  L a w  f a v o r s  r e p e a l  b e c a u s e  t h e  
s t a t u t e  I s  p o o r l y  d r a f t e d ,  b e c a u s e  i t  p r o b a b l y  v i o l a t e s  a  c i t i z e n ' s
c o n s t i t u t i o n a l  r i g h t s  b y  a l l o w i n g  i m m e d i a t e  I m p o s i t i o n  o f  c o s t s  w i t h o u t  a  
h e a r i n g ,  a n d  b e c a u s e  I t  a p p e a r s  t o  a u t h o r i z e  p r i v a t e  c r i m i n a l  p r o s e c u t i o n s .

I n  s u m m a r y ,  t h i s  I s  a  s m a l l  b u t  v e x i n g  c o n c e r n  t h a t  a r i s e s  a t  l e a s t  s e v e r a l  
t i m e s  e a c h  y e a r ,  a n d  r e p e a l  o f  t h e  s t a t u t e  w o u l d  c l e a r  u p  t h e  c o n f u s i o n .

K L F : b s
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8 44.21.441)

ra n e c e s s a ry to

a d v o ca c y w h e n  
l i r e d  b y  la w ; 

a l g o v e rn m e n t 
■he use o f th o se 
i)

1. (a ) T h e  com - 

d l i t e m , p u b l ic  

! c o m m is s io n e r 
A S  4 4 .2 1 .4 1 0 . 
r v ic e  u n d e r A S

p lo y a t to rn e y s  
HO . A t to r n e y s  
o ff ic e  o f p u b l ic  

3 9 .2 5 .1 2 0 .
. fo r s e rv ic e s  o f 

th e  d u t ie s  s e t 
th  a t to r n e y s  to  

p ro v id e  g u a rd - 
s e t o u t in  A S  

“c o m p e n s a t io n  
o lv e d , th e  s k i l l 

> 1 ch 5 5 S L A

o c a c y  o f f i c e . 
:h ia  s ta te  m a y  

a b lic  a d v o ca c y

ic a c y m a y  n o t 
rn e y  p ro v id e s  
55 S L A  1984 )

ad le g a l re p - 
w h e th e r p e r - 
le  o ff ic e , s h a l l 
ts . (§ 1 ch 55

>rney to appear 
t
otion and data 
l  t " ‘ 3 i n e s a

§ 44.23.010 State Government’

S e c . 4 4 ,2 3 .0 1 0 . A t t o r n e y  g e n e r a ! . T h e  p r in c ip a l e x e c u t iv e  o f f ic e r 
o f th e  D e p a r tm e n t o f L a w  is  th e  a t t o r n e y  g e n e ra l . (§ 9 ch 64 S L A  1 95 9 )

C o lla te ra l re fc rencea . —  7 Am . Jur. 
2d, A tto rney General, 5 1 c t seq.; 72 Am. 
Ju r. 2d, States, Te rrito r ie s and

7A C.O.S. A tto rney General, § 1 et seq.; 
81A C.J.S. States, § 61.

Dependencies, § 62.m
4 4 .2 3 .0 2 0 . D u t ie s , (a ) T h e  a t t o r n e y  g e n e ra l is  th e  le g a l a d v is o r 

th e  g o v e rn o r a n d  o th e r s ta te  o f f ic e r s .
(b ) T h e  a t t o r n e y  g e n e ra l s h a l l

(1 ) b r in g , p ro s e c u te  a n d  d e fe n d  a l l n e c e s s a ry  a n d  p ro p e r a c t io n s  in  
th e  n a m e  o f th e  s ta te  fo r  th e  c o l le c t io n  o f re v e n u e ;

(2 ) re p r e s e n t . th e  s ta te  in  a l l c i v i l a c t io n s  in  w h ic h  th e  s ta te  is  a 
p a r t y ; ,

(3 ) p ro s e c u te  a l l cases in v o lv in g  v io la t io n  o f s ta te  la w , a n d f i l e  in f o r ­
m a t io n s  a n d  p ro s e c u te  a l l o ffe n s e s a g a in s t th e  re v e n u e  la w s  a n d  o th e r 
s ta te  la w s  w h e r e  t l id r e - f e  n o o th e r p r o v is io n  fo r t h e i r  p ro s e c u t io n ;

(4 ) a d m in is t e r  s ta te  le g a l s e rv ic e s  ( in c lu d in g  th e  fu r n is h in g  o f 
w r i t t e n  le g a l o p in io n s  to  th e  g o v e rn o r , th e  le g is la tu r e , a n d  a l l s ta te  
o f f ic e rs  a n d  d e p a r tm e n ts  a s th e  g o v e rn o r d ir e c ts ) , a n d  g iv e  le g a l a d v ic e  
on a la w , p ro p o s e d  la w  o r p ro p o s e d  le g is la t i v e  m e a s u re  u p o n  re q u e s t b y  

th e  le g is la t u r e  o r a m e m b e r o f th e  le g is la tu r e ;
(5 ) d r a f t  le g a l in s t r u m e n t s  fo r th e  s ta te ;
(6 ) m a k e  a r e p o r t to  th e  le g is la t u r e , th r o u g h  th e  g o v e rn o r , a t  ea ch 

r e g u la r  le g i s la t iv e  s e s s io n

(A ) o f th e  w o r k  a n d  e x p e n d i tu r e s  o f th e  o f f ic e , a n d

(B ) on n ee d e d le g is la t io n  o r a m e n d m e n ts  to  e x is t in g  la w ; a n d
(7 ) p e r fo rm  a l l o th e r d u t ie s  r e q u i r e d  b y  la w  o r w h ic h  u s u a l ly  p e r ta in  

to  th e  o ff ic e  o f a t t o r n e y  g e n e ra l in  a s ta te ;
(8 ) p re p a re , p u b l is h  a n d  re v is e  as i t  b e com e s u s e fu l o r n e c e s s a ry to  

do so a n  in f o rm a t io n  p a m p h le t o n la n d lo r d  a n d  t e n a n t r ig h t s  a n d  th e  
m e a n s  o f m a k in g  c o m p la in ts  to  a p p r o p r ia te  p u b l ic  a g e n c ie s  c o n c e rn in g  
la n d lo r d  a n d  t e n a n t r ig h t s ; th e  c o n te n ts  o f th e  p a m p h le t a n d  a n y - 
re v is io n  s h a l l b e a p p ro v e d  b y  th e  D e p a r tm e n t o f L a w , d iv is io n  o f c o n ­
s u m e r p r o te c t io n , b e fo re  p u b l ic a t io n . (§ 9 -1 -5  A C L A  1 94 9 ; a m  § 1 ch 
1 28 S L A  1 9 5 9 ; § 9 c h  64 S L A  1 9 5 9 ; a m  § 1 ch 8 S L A  1976 )

NOTES TO DEC IS IO NS

Pow e rs nnd du tie s a re those 
asc rib ed a l comm on lnw . —  Th is section 
indicates th a t the office o f the attorney 
general is to function w ith  those powers 
and duties norm a lly ascribed to i t a t

common law. Public Defender Agency v. 
Superior Court, Sup. Ct. Op. No. 1140 (F ile 
No. 2071), 534 P.2d 947 (1975).

U n d er the com m on  law, an attorney 
general is em pow ered to bring  nny



§ 12.45.120 § 12.45.130 C o d e  o f  C r i m i n a l  P r o c e d u r e § 12.45.150

12.45.060 — 
loss called by the

lied or otherwise

r recording, or a 
verbatim recital 

. of the state and 
oral statement.

p. 833 (M e No. 1288),

defect excluding  
'dure. [Repealed, 
S 12.47.]

d em eanors for  
s held to answer 
jured by the act 
i, the crime may

bile in the execu-

ch 8 SLA 1971)

io omission is not one
0 the private citizen 
o f the c iv il compro- 
nent o f the claim for 
n the accident cannot
1 for a viola tion of its 
e, Sup. Ct. Op. No. 
585 P.2d 878 (1978).

S ec . 12.45.130. A c k n o w le d g m e n t o f  sa tis fa c tio n  by  injured  
p arty . If the party injured appears before the court in which the defen­
dant is bound to appear, at any tim e before trial, and acknowledges in 
writing that satisfaction has been received for the injury, the court 
mav, on paym ent of the costs incurred, order the prosecution dism issed  
and the defendant discharged. The order is a bar to another prosecution 
for the sam e crime. (§ 6.14 ch 34 SLA 1962)

NOTES TO DEC IS IO NS

The c rim e o f le a v in g the scene o f an 
acc id en t is not amenable to c iv il compro­
mise. Hensel v. State, Sup. C t. Op. No. 
1755 (F ile No. 3719), 585 P.2d 878 (1978).
The act cons titu ting the crime o f leaving 

the scene of on acc.denl is the fa ilu re to 
stop r.nd make the necessary exchanges o f 
in fo rm ation or assislar.ee n fle r the acci­

dent has occurred. This omission is not one 
which causes ;n ju ry to the private citizen 
w ith in the meaning o f Ihe c iv il compro­
mise statutes. Settlement o f the clnim for 
in ju ries resu lting from the accident cannot 
settle the state's claim for a vio la tion o f its 
laws. Hensel v. State, Sup. Ct. Op. No. 
1755 (F ile No. 3719), 585 P.2d 878 (1978).

S ec . 12.45.140. C om p rom ise  or s ta y  u p o n  com p rom ise b y  
o th er  m ea n s p ro h ib ited . A crime may not be compromised or the 
prosecution or punishm ent upon a compromise dismissed or stayed  
except as provided by law. (§ 6.15 ch 34 SLA 1962)

NOTES TO DEC IS IO NS

The c rim e o f le a v in g the scene o f an 
acc id en t is no l amenable to c iv il compro­
mise. Hensel v. S late, Sup. C t. Op. No. 
1755 (F ile No. 3719), 585 P.2d 878 (1978).
The act cons titu ting the crime o f leaving 

the Beene o f on nccident is the fa ilu re to 
stop nnd make the necessary exchanges o f 
in fo rm ation or assistance n fle r the ncci­

dent has occurred. This omission is not one 
which causes ip ju ry to the priva te citizen 
w ith in the menning o f the c iv il compro­
mise statutes. Settlement o f the claim for 
in ju ries resu lting from the uccident cannot 
settle the slate ’s cla im for a vio la tion o f its 
luws. Hensel v. Slate, Sup^Q t. Op. No. 
1755 (F ile No, 3719), 585 P.2d 87841978).

^  S ec . 12.45.150. O rd er for p r iv a te  p ro sec u to r  to p ay  co sts  fc 
m a lic io u s  p ro sec u tio n  w ith o u t p ro b n b le  cau se .-^ he namejaLefper- 
son who voluntarily appears before a judge, m agistrate or grand jury 
to prosecute a person in a criminal action, either for a misdemeanor or 
felony, shall be endorsed upon the complaint, information, or indict­
m ent as a private prosecutoi. If  it is found by a judge, m agistrate or 
court trying the action or hearing the proceeding that the prosecution 
is m alicious or w ithout probable cause, those facts shall be entered  
upon the record in the action or proceeding by the judge, m agistrate or, 
court. Upon m aking the entry, the judge, m agistrate or court shall 

m ediatelvrender^ judgm ent against the private prosecutofTor"the > 
cos^ an d ^ 3isb u rsem en ts,o f the action or proceeding, which may be 
enforced by execution'in  the sam e m anner as a judgm ent in a civil 
action. (§ 6.16 ch 34 SLA 1962; am § 16 ch 8 SLA 1971)
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DEBMtKTMENT OF LAW

O F F I C E  O F  T H E  A  T T O R N E Y  G E N E R A  L

f o  a | ^  {Vve w \

STEVE COYVPER, GOVERNOR

POUCH K  -  STATE CAPITOL 
JUNEAU. ALASKA 99811 
PHONE: (907) 465-3600

A p r i l  9, 1987

T h e  H o n o r a b l e  J o h n  S u n d  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V
J u n e a u ,  A l a s k a  99811

Re: H o u s e  B i l l  121

D e a r  R e p r e s e n t a t i v e  Sund:

I w a s  p l e a s e d  to see t h a t  H B  121 ( r e p e a l i n g  
A S  1 2 . 4 5 . 1 5 0 )  p a s s e d  t h e  H o u s e  y e s t e r d a y .  I a m  c o n c e r n e d ,  
h o w e v e r ,  a b o u t  so m e  a p p a r e n t  m i s c o n c e p t i o n s  w h i c h  m a y  h a v e  a r i s e n  
d u r i n g  d e b a t e  o n  t h e  bill. A s  s t a t e d  in t h e  b i l l ' s  t r a n s m i t t a l  
le t ter, it is o u r  p o s i t i o n  t h a t  t h e r e  is n o  s u c h  t h i n g  as a 
" p r i v a t e  p r o s e c u t o r "  in the S t a t e  o f  A l a s k a .  B e c a u s e  it i?. 
p o o r l y  d r a f t e d  a n d  c o n f u s i n g  on  th i s  p o i n t ,  A S  1 2 . 4 5 . 1 5 0  s h o u l d  
b e  r e p e a l e d .  R e p e a l  of th i s  s t a t u t e  w o u l d  n o t  r e m o v e  or  r e d u c e  
a n y  p o w e r s  w h i c h  c i t i z e n s  ncvT have, i t  w o u l d  m e r e l y  e l i m i n a t e  a 
s o u r c e  of c o n f u s i o n .

M o r e  i m p o r t a n t l y ,  I w a s  s u r p r i s e d  to h e a r  t h a t  some 
l e g i s l a t o r s  a p p a r e n t l y  b e l i e v e  t h a t  p e r m i t t i n g  p r i v a t e  p e r s o n s  to 
p r o s e c u t e  c r i m i n a l  a c t i o n s  w o u l d  b e  g o o d  s o c i a l  p o l i c y  a n d  in the 
p u b l i c  i n t e r e s t .  In m y  view, t h e  p o w e r  to  c r i m i n a l l y  p r o s e c u t e ,  
to c a u s e  s o m e o n e  to  be  c h a r g e d ,  a r r e s t e d ,  a n d  b r o u g h t  t o  trial, 
is o n e  t h a t  s h o u l d  n o t  b e  i n f l u e n c e d  b y  p e r s o n a l  d i s p u t e s  a n d  
p r i v a t e  a n i m o s i t i e s .  I n s t e a d ,  t h a t  p o w e r  o u g h t  to  b e  e x e r c i s e d  
b y  an  o b j e c t i v e  p r o s e c u t o r ,  w h o  is b o u n d  b y  t h e  c a n o n s  of 
p r o f e s s i o n a l  e t h i c s  and t h e  r u l e s  of court.

A S  1 2 . 4 5 . 1 5 0  is a m i s l e a d i n g  s t a t u t e  w h i c h  has, u n t i l  
now, p r i m a r i l y  b e e n  u s e d  for f i l i n g  p r i v a t e  c r i m i n a l  c h a r g e s  
a g a i n s t  p o l i c e  a n d  p r o s e c u t o r s  in K e n a i .  If H B  121 is n o t  
p a s s e d  (th e r e b y  s t r e n g t h e n i n g  t h e  p e r c e p t i o n  t h  it a n y  p r i v a t e  
c i t i z e n  is f r e e  to fi l e  c r i m i n a l  c h a r g e s  as h e  or  she se e s  f i t ) , 
I p r e d i c t  t h a t  t h e  s t a t u t e  w i l l  b e  u s e d  w i t h  i n c r e a s i n g  f r e q u e n c y  
a g a i n s t  a l l  t y p e s  of g o v e r n m e n t  o f f i c i a l s — state, f e d e r a l ,  a n d  
l o c a l — w h o  i n c u r  t h e  d i s p l e a s u r e  of p r i v a t e  i n d i v i d u a l s .  
" P r i v a t e "  p r o s e c u t i o n s  w o u l d  a l s o  t e n d  t o  c l o g  t h e  c r i m i n a l  
c o u r t s  w i t h  t h i n g s  s u c h  as p r i v a t e  b o u n d a r y  d i s p u t e s  (criminal  
t r e s p a s s ) , b r e a c h e s  of c o n t r a c t  ( c r i m i n a l  f r a u d ) , a n d  c o u l d  
c o n c e i v a b l y  g i v e  p e r s o n s  l e gal r e m e d i e s  t h a t  w e r e  n e v e r  i n t e n d e d  
u n d e r  A l a s k a ' s  l a n d l o r d - t e n a n t  laws.

03-C5LH



R e p r e s e n t a t i v e  J o h n  Sund A p r i l  9 ,  1 9 8 7
P a g e

C r i m i n a l  a c t i o n s  c o u l d  a l s o  b e  f i l e d  a g a i n s t  
l e g i s l a t o r s  a n d  j u d i c i a l  o f f i c e r s  u n d e r  b r o a d l y - w o r d e d  c r i m i n a l  
s t a t u t e s  s u c h  a s  A S  1 1 . 5 6 . 8 5 0  (offi c i a l  m i s c o n d u c t )  or 
A S  3 9 . 5 0 . 0 9 0  ( c o n f l i c t  of i n t e r e s t ) .  A l t h o u g h  t h e  c o n c e p t  of 
l e g i s l a t i v e  a n d  j u d i c i a l  i m m u n i t y  m a y  u l t i m a t e l y  be a s h i e l d  
a g a i n s t  c o n v i c t i o n ,  it w i l l  n o t  p r o t e c t  a g a i n s t  u n f a i r  cha r g e s ,  
a n d  t h e  a t t e n d a n t  p u b l i c i t y  c a n n o t  h e l p  b u t  d e c r e a s e  p u b l i c  
c o n f i d e n c e  in o u r  g o v e r n m e n t .

I u r g e  y o u  a n d  y o u r  c o l l e a g u e s  to  a g a i n  p a s s  HB 121 on 
r e c o n s i d e r a t i o n  so t h a t  t h e  S e n a t e  c a n  e x p e d i t i o u s l y  c o n s i d e r  
t h i s  l e g i s l a t i o n .

V e r y  t r u l y  yo u r s ,

ifyjtirace B e r g  S c h a i b l e  
V  A t t o r n e y  G e n e r a l

G B S : D J G : s o - 15



REQUEST

STATE OF ALASKA 1987 LEGISLATIVE SESSION
FISCAL NOTE m . . .

B i l l  v e r s i o n :  H B  1 2 1

■ P u b l i s h e d  D a t e :  2 / 1 1 / 8 7

FISCAL DETAIL

Dill/Resolution N o .: Law L og 7 7 3 -8 7 ~ 0 0 6 7  
Title: An A c t  r e p e a l i n g  a  p r o v i s i o n
r e la t e d  t o  p aym en t o f  c o s t s  by______

ir iv a t e  p r o s e c u t o r ______________________
ponsor; R u le s

Requestor: f r w p m n r .
Date of Request:.

Agency A f f e c t : A la s k a  C o u rt S ystem
b r u : Trial Gcurts____________

Component*:.

EXPENDITURES/REVENUES : (Thousands of Dollars)

O P E R A T IN G F Y  87 FY  88 F Y  89 F Y  90 F t ' 91 F Y  9 2

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

T O T A L  O P E R A T I N G -  0  - -  0  - -  0  - -  0  - -  0  - -  0  -

CAPITAL

REVENUE

FUNDING : (Thousands o f Dollars)

GENERAL FUND •

FEDERAL FUNDS
OTHER
TOTAL -  o  - , . - J L - . -  o  - ____ -  0 - -  o  - -  o  -

POSITIONS :

FULLTIME
PART-TIME
TEMPORARY

-  0  - -  0  - -  0  - -  0  - -  0  - -  0  -

ANALYSIS : Attach a separate page if necessary

I b e  A la s k a  C o u r t S y s te m  c o n c u r s  w i t h  t h i s  l e g i s l a t i o n .

Prepared b y : .  Kar l ? , F o rs y t h e _____________________________________  . 2 6 4 -8 2 2 8
Division : G e n e r a l C o u n s e l /  A la s k a  C o u rt S y s t e m____________  Date. 1 - 5 - 8 7 ________

Approved by Commissioner: ~~fT  Date: 1 - 5 - 8 7 ___________
Agency: A la s k a  C o u r t S y s te m ____________________________________

Distribution (by Agency preparing fiscal note):
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget
Impacted Agency(ies) page 1 of — i —. 9/16/86



STATE OF ALASKA 1987 LEGISLATIVE SESSIONF IS C A L ’ NOTE
REQUEST

B il l /R e s o lu t io n  N o .

T i t l e : " A n  A c t  r e p e a l i n g  a  p r o v i s i o n  

r e l a t e d  t o  p a y m e n t  o f  c o s t s  b y  p r i ­
v a t e  p r o s e c u t o r s . " _____________________________

Sponsor :Kouse R u le s /B y  r e q . o f  th e  Gov! 
Requestor:O f f l c e  o f  th e  Governor/OMB ~~ 
Date of Request: D ecem ber 2 9 , 1986__________

F IS C A L  D E T A I L

B i l l  v e r s i o n :  H B  1 2 1

P u b l i s h e d  D a t e :  2 / 1 1 / 8 7

Agency Affected: D epartm ent o f  Law 
3 R U . P r o s e c u t io n __________________

Components: -A L L

E X P E N D IT U R E S /R E V E N U E S  : (T h o u s a n d s  o f D o l la r s )

O P E R A T IN G F Y  87 F Y  88 F Y  89 F Y  9 0 .F Y  91 F Y  9 2

PERSONAL SERVICES •

TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

T O T A L  O P E R A T I N G - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

CAPITAL

REVENUE

FUNDING : (Thousands of Dollars)

GENERALFUND 
FEDERAL FUNDS 
OUTER 
TOTAL

- 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

P O S IT IO N S  :

FULL-T1ME
PART-TIME
TEMPORARY

- 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

A N A L Y S IS  : A tta c h  a separate page i f  necessary

P le a s e  s e e  th e  a t t a c h e d  a n a l y s i s .

Prepared by: R ich a rd  I .  P e g u e s , D i r e c t o r ______________________  phnn>. 4 6 5 -3 6 7 2
Division : . A d m in is t r a t iv e  S e r v i c e s __________________ '_________ Qatfi.____1 2 /3 0 /8 6 _________

ic I d l c y j , fJL / /^ E /R o n a ld  W. L o r e n s e n ,
Approved by Comnfissioher: A c t in g  A t t o r n e y  G e n e r a l____________  Datfi. 1 2 /3 0 /8 6 ________
Agency: D epartm en t o f  Law______________________________________

Distribution (by Agency preparing fiscal n ote):
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget
Impacted Agency(ies) page _ L _  of — 9/ 16/ 86



For Bill/Resolution N o .______________ hb 121
P a g e  2  o f  2  

2 / 1 1 / 8 7

T h i s  b i l l  r e p e a l s  AS 1 2 . 4 5 . 1 5 0 ,  w h i c h  p r o v i d e s  t h a t  m a l i c i o u s  
a c c u s a t i o n s ,  o r  t h o s e  l a c k i n g  p r o b a b l y  c a u s e ,  w i l l  s u b j e c t  t h e  
c o m p l a i n a n t  t o  i m m e d i a t e  j u d g m e n t  " f o r  t h e  c o s t s  o f  d i s b u r s e m e n t s  o f  t h e  
a c t i o n . "  T h i s  s t a t u t e ,  d r a f - t e d  i n  1 9 0 0 ,  h a s  a l s o  c r e a t e d  c o n f u s i o n  i n  
l a y  p e r s o n s  a s  t o  t h e i r  i n d e p e n d e n t  a u t h o r i t y  t o  f i l e  p r i v a t e  c r i m i n a l  
a c t i o n s .  T h i s  a u t h o r i t y  s i m p l y  d o e s  n o t  e x i s t  i n  A l a s k a .  B o t h  t h e  
D e p a r t m e n t  o f  L aw  a n d  t h e  A l a s k a  C o u r t  S y s t e m  a r e  r e c o m m e n d i n g  r e p e a l  o f  
t h e  s t a t u t e  d u e  t o  t h e  c o n f u s i o n  a n d  t h e  c o s t  i n v o l v e d  w h e n  l a y  p e r s o n s  
a t t e m p t  t o  b r i n g  c o m p l a i n t s  a s  " p r i v a t e  p r o s e c u t o r s . "
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