


February 10, 1987

The Honorable Ben Grussendorf
Speaker of the House

Alaska State Legislature

P.0. Box V

Juneau, AK 99811

Dear Representative Grussendorf:

Under the authority of art. 111, sec. 18, of the Alaska
Constitution, [ am transmitting a bill that repeals
AS 12.45.150, an obsolete statute that provides for the
payment of costs for "malicious prosecutions” brought by

private persons. 1/ This provision has been the cause of
some confusion regarding who has the authority to institute
criminal charges. In recent months several persons in the

Kenai area have attempted to file "criminal charges"” against
other persons, primarily police officers who have arrested
them, citing AS 12.45.150 as their authority to do so.

Well-established principles of statutory construction
require that the language of AS 12.45.150 be interpreted in

conjunction with AS 44.23.020(b)(3), which places
responsibility in the attorney general to "prosecute all
cases involving violation of state law." 2/ Thus
AS 12.45.150 does not provide authority for

1/ The precursor of present AS 12.45.150 appears to first
have been adopted in =1900; it was apparently based upon an
1882 statute from Oregon. See Ann. Alaska Codes, Pt. 11,
ch. 19, & 193-194 (Carter 1900). The provision was included
in the first codification of Alaska®s criminal lav/s after
statehood. See 86.16, ch. 34, SLA 1962. Except for minor
technical amendments (for example, ch. 8, SLA 1971, a
revisor®s bill which made technical corrections relating to
the court system, inserted the word "judge™ 1in four places
in the statute), the language of AS 12.45.150 has remained
virtually unchanged since 1900.

2/ There are rare instances 1in solely private disputes
where it might be appropriate for private litigants to
"prosecute”™ cases of criminal contempt as a way of

(Footnote Continued)
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the private prosecution of a criminal case (i.e., motions,
pretrial hearings, trial, appeals, etc;). Instead, the statute
refers only to a person who unilaterally, and without the advice
or concurrence of the police or prosecutors, "voluntarily appears
before a judge"” to complain about a matter or before a grand jury
to testify. At that point the attorney general, through state
prosecutor, has the statutory authority under AS 44.235320 to
review the matter and to handle the case as appropriate.

The primary purpose of AS 12.45.150 was not to authorize the
filing of criminal action? by private persons, but rather to make
it clear that malicious accusations, or those Jacking probable
cause, will subject the complainant to immediate judgment "for
the costs of disbursements of the action.”™ However, the statute
is poorly drafted and, as already noted, has created confusion in
lay persons as to their independent authority to file private
criminal actions. Moreover, to the extent that the statute
provides for a judgment of costs to be rendered automatically anc
"immediately”™ it 1is probably unconstitutional as a violation of
due process. It does not allow a person to have his ™"day 1in
court™ to try to show that the accusation was in good faith.
Thus the statute might also be a disincentive for people who
might otherwise bring close or marginal cases to the attention of
a judge or grand jury. The repeal of the statute will eliminate
any lingering confusion regarding the existence of "private
prosecutors™, while 1leaving the common Jlaw protections against
malicious prosecutions intact.

The filing of a criminal action is obviously a very serious mat—

ter. The fact that a criminal charge has been filed against a
person may have a negative effect upon that person®s reputation,
position in the community, employment opportunities, etc. The

need to defend oneself against criminal charges may also impose a

(Footnote Continued)

enforcing orders in contested divorce cases. See, e.g., Diggs v.
Diggs, 662 P.2d 950 (Alaska 1983). In all other situations,
however, AS 44.23.020(b)(3) gives th- attorney general sole
responsibility for handling criminal matters.

3/ Also see P.ule "(c), Alaska Rule? of Criminal Frocecure,
which permits prosecution by indictment only if the indictment is
signed by the prosecuting attorney.
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great deal of financial expense and emotional strain. Thus
the power to institute criminal proceedings ought not to
rest with a private party involved in some sort of vendetta
or a personal dispute with another.

There is no such thing as a "private prosecutor™ in Alaska, nor
should there be. Because AG 12.45.150 1is apparently being
interpreted by some persons as implicitly recognizing such a
procedure, and because it probably violates due process
requirements, this obsolete statute should be repealed.
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LETTER OF INTENT
HOUSE JUDICIARY COMMITTEE
HOUSE BILL 121

By repealing AS 12.45.150, the Legislature does not
intend to limit the present practice allowing the filing,
by private parties, of motions for orders to show cause
for criminal contempt of court.

|
/ - 1/

Rep. John Sund, Chair,
House Judiciary Committee

/7
/1



MEMORANDUM

April 8, 1987

TO: Rep. John Sund
FROM: J. Hartle,

_J -
RE: House Bill 121

19. HB 121 (Rules/Governor) An Act repealing a provision
related to payment of costs by private prosecutor

A. Heard 1in Judiciary 2/23, 2/24
B. Passed out "Do Pass"™ 2/24
C. Status: H. Floor
D. Purpose: Repeals provision for immediate cost recovery
against malicious prosecution by private prosecutor.
E. Issue: Kenai use of provision to imply right of private
prosecution.
F. Issue: Why not have private prosecutors:
1) An individual is not constrained by the same public
purpose and ethical considerations that a D.A. must follow.
2) Remedies are available in civil court.
3) The Court System doesn"t know how to handle it.
G. In File:
1) HB 121
2) Letter from Karla Forsythe
3) Kenai Court Case
4) Governor"s transmittal letter
5) Repealed statute
6) Statute giving authority to the Dept, of Law to
prosecute all criminal cases.
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BILL SHEFFIELD, GOVERNOR

REPLY TG,

IS CRIMINAL DIVISIONCENTR*.  1FFICE
DEJPARTMEIVT OF LAW CRIMINAL

JUNEAU, ALASKA 09811
CRIMINAL DIVISION PHONE: (907) ‘105-342%

Office oc Administrative Direct” o O:EINODE gp SEIZE(S]AL PROSECUTIONS
Alasictt Court System 1031 WEST 4TH AVENUE. SUITE 318
October 2, 1986 ANCHORAGE. ALASKA 99501-S993
PHONE; (907) 279-7424

Mr. Arthur H. Snowden, I1
Administrative Director
Alaska Court System

303 K Street

Anchorage, Alaska 99501

Dear Art;

Your letter of September 22 to Attorney General Brown
jogged my memory about the need to amend or repeal
AS 12.45*150. I agree that the statute 1is beginning to cause
quite a few problems, particularly 1in Kenai, by giving people
the 1idea that they have the authority to prosecute criminal

charges on their own. The Department of Law will therefore
propose that the Governor introduce Ilegislation to cure this
misperception, For your information, we have opened a

legislative file on this subject (No, 773-87-0067) 1in order to
facilitate the drafting and review of the proposed bill.

Your letter included a copy of Mary Anne Henry®s 1977
internal office memorandum on this subject, which | had never
seen, and although 1 agree with her assessment of the problems
that can be created by private prosecutors, | do not agree with
her conclusion that AS 12,45,150 1in fact authorizes private
prosecutions. To that extent the memorandum does not, and
never has, represented the position of the department.

It has always been our position that AS 12.45.150
must be read as consistent with AS 44.23.020 (a)(3), which
places responsibility in the Attorney general to "prosecute all
violations of state law." There are rare instances in solely
private disputes where it may be appropriate for private
litigants to "prosecute"” cases of criminal contempt as a way of
enforcing orders in contested divorce cases. See, e.g., Diggs
v. Diggs, 663 P,2d 950 (Alaska 1983). However, in all other
cases we view AS 44.23.020(a)(2) as giving the attorney general
sole responsibility over the handling of criminal matters.

In order to be consistent with AS 44 ,23.020 we have
interpreted AS 12.45,150 to refer not to the actual prosecution
of a case (i.e., motions, pretrial hearings, trial, appeals,
etc.) but only to a person who unilaterally, and without the

03-C31LH
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Mr. Arthur H. Snowden, XI October 2, 1286
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advice or concurrence of the police or prosecutors,
"voluntarily appears before a judge"” to swear out a complaint
or before a grand jury to testify. At that point the attorney
general has the statutory authority under AS 44.23.02C to
review the matter and to dismiss or compromise the case as
appropriate. See also Criminal Rule 7(c), which permits
prosecution by indictment only 1f signed by the prosecutor.

In our view, the primary purpose of AS 12.45.150 1is
to make 1t clear that malicious accusations, or those lacking
probable cause, will subject the complainant to 1mmediate
judgment "for the costs or disbursements of the action,”

We have consistently advised all prosecutors who have
run into cases 1involving these complainants that they should
handle the cases just like any other. Therefore | believe that
the procedure currently 1in operation in Kenai, whereby such
complaints are simply filed 1in the clerk"s office pending
review by the district attorney, 1is adequate under the present

statute. Nonetheless, the statute should be amended. I will
keep you advised on the progress of any legislation on this
subject.

Very truly yours,

HAROLD M, BROWN
ATTORNEY GENERAL

By?_ _
Dean J./Guaneli
Assistant Attorney General

DJGtso-17

cc: Jim Ayers
Director/Legislative Relations

Art Peterson
Assistant Attorney General

rimhnrffm 1 , tem*l <us Rodney Wolff wrote to the
Ombudsman and the grand Jury foreman 1in an attempt to testify

before a Fairbanks grand jury about some very shady business

1977n 063" WOLFfFf V ZArctic Bowl® Inc*" 560 P.2d 758 (Alaska
+ vV ? t?* Penury. The prosecutor flnally relented
and Iet him testify, but drew the line at letting Wolff and his

attorney, Clem Stephenson, act as a private prosecutor. The

grand d|ury even returned an 1indictment, which the prosecutor
refuse to sign.
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Alaska
T0i J '
Ms. Karla Forsyche SEPO 8 188
Staff Counsel
Alaska Court System
303 K Street DATE t Septembe
Anchorage, AK 99501
FROM: subject: State vs Ben Holly
Robin L. Tiirnb 3KN S86-1478 Cr.
Clerk of Trial Private Party filing

145 Main Street Loop7 Rm 106
Kenai, AK 99611

Please review the attached copy of a private party complaint
Afiled 1n Kenail on August 27, 1986, I accepted the complaint
for filing as | have been advised that I can not refuse

such filings. Mr. Smallwood advised me that the District
Attorney"s office refused to file a complaint against Mr.
Holly, and the Kenai District Attorney"s office has further
advised that they will be filing a Dismissal of this action.
This 1s the second such filing within the last three months,
and 1 am in need of written policy or direction as to handle
such matters.

Adm. F~ank y°u'
Rev. 2-73
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M EM ORANUDUM State of Alaska

DATE:
Joe Balfe February 17, 1977

FILE NO:

TELEPHONE NO:

FROM Mary Anne Henry -/| P Re: AS 12.45.150

Private Prosecution

It is not clear from the history of this statute what the
legislative intent was behind 1ts enactment. It is likely that
the reasoning was the same as in other states, that is, private
prosecution has always existed in our court system, so why
change it now? At common law, criminal prosecution was purely
adversary, each aggrieved party retained his own counsel to
prosecute his private interest. Over the years, private
prosecution statutes have simply remained on the books, even
though public-funded prosecutorial offices have since been
established. In fact, in most states where private prosecution
iIs no longer valid or extremely limited, it has been the judicial
branch that has taken the initiative.

The Alaska statute does give the court soma control over \
the proceedings conducted by a private prosecutor. However,
there 1s no mention of any powers that can be exercised by
the District Attorney % office, The Nebraska Supreme Court
has construed 1ts Statute that sat up the system of public-
financed District Attorneys as precluding private prosecution.
McKay v« State,132 N.W. 741 (“(Nebraska, 1911). See also
State v. Peterson,218 N.W.3S7 (Wis.,1923). AS 44.23.020(b)(3)
states that the attorney general shall “prosecute all cases
involving violation of state law..." (Fmphasds addecTT 1t could
be argued, as it was in Nebraska, that this precludes a privat?
person from actually prosecuting a criminal case.l Of course,
it is not clear at all whether that was the legislative intent,
and it should be noted that tve private prosecution statute
was amended as late as 1971, Wjuth no acknowledgement of a L
possible conflict of statutes. Two state courts have allowed
the procedure only if it has first been approved by the public
prosecutor or the state. State v. Bartlett,74 A. 18(Me.,1909);
Handley v. State,106 So. 692 (Ala.", 1925) ,,

It can be argued that tha power to dismiss or defer
prosecution on any case should remain in the hands of the
District Attorney. The reasoning is that if the exercise of
such discretion 1is possessed by an attorney who owes his
loyalty to a private party, it could lead to prolonged
harassment, or even a form of blackmail. The answer to that-
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argument in Alaska would ba that the courts are empowered by
AS 12*45.150 to prevent such misuse of that discretion.

Finally, 1t appears that there would ba no difference 1if
the crime were a misdemeanor or a felony. At common law tha
private prosecutor also had thepower to present his case to
tha grand jury* as wall as taka charge of the trialwith the
petit jury. | was unable to find any cases that made a
distinction between felony and misdemeanor trials.

r

Recently, some state courts have decided that the
existence of private prosecutors is repugnant to our system
of criminal justice, and soma hava hinted that i1t may be a
violation of the defendant®s constitutional rights. Similar
arguments could be presented totha Alaska courts.

First of all, it can beargued that "privateprosecutor”
is a contradiction interms. A prosecutor is not an advocate
in tha ordinary sense of theterm. He is a representative of
the people and his duty is to see that justice is dona. This
does not necessarily require that conviction be the final \
outcome. Ho 1s to see that tha criminal laws of the State are \
honestly and impartially administered, and he should not be .
prejudiced by motives of private gain. He defamines what
evidence is to be presented to the trier of facts and it is
his duty to show the- entire transaction, regardless of whether
it tends to establish guilt or innocence. On the other hand,
a private attorney owes his client total allegiance* and
ethically he cannot act for an interest even slightly adverse
to his client. This canflict in roles can be clearly seen

in the following areas| 1) decision whether to ""secutej
. ) plea bargaining,* 3) sentence recommendations®™ * 4) deter—
mination of what evidence to present, including . vipatory

evidence. .Private Prosecution* Tha Entrenched Anamoly,
50 NC Law Rev. 1171 (15)72) , Bieiael v. State*37 N._W.
244  (1E180).

It 1s also arguable that the defendant"s constitutional
right to due process may be violated by the use of a private.
prosecutor* or even the presence of a private prosecutor
assisting the public prosecutor. The 1issue then becomes
whether the practice inherently is so prejudicial as to
infringe on the defendant®s fundamental right to a fair trial.
Estes v. Texas*381 U.S. 532 (1965), Any degree of influence
by a private prosecutor who i1s paid to obtain a conviction
could impermissably taint a procedure that demands prosecu—
torial impartiality. In State v. Harrington,534 S.W.2d 44
(Ho,, 1976) the Missouri “Su"promel”burt. state"d:
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Wo believe, and hold, that the practice
of allowing private prosecutors, employed
by private persons, to participate in the

e prosecution of criminal defendants, 1is
inherently and fundamentally unfair, and
that it should not be permitted on retrial
of this case or iIn any case tried after
publication of this opinion in the
Southwestern Reporter.

Since it would be difficult to determine in specifio
cases whether there has bBen an impermissable taint, it
would be much easier to ban the use of private proaacutcrs
in all criminal cases. Any countervailing state interest
In using private prosecutors iIs, at best, miniscule.

Therefore, although AS 12,45.150 allows private prosecution
In this state, and only a few states have stopped or severely
limited*the practice, a criminal defendant could present some
valid arguments based on"prejudice to him, unethical behavior”
on the part of the prosecutor, and perhaps even a violation of \
his constitutional rights.
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Robinson v. Tori/lord dcmonslrnics at least two important princi-
ples regarding the elimination of racial discrimination in employment.
First, it shows the vigor with which the courts will attack the system that
show's the signs of perpetuating discrimination. Secondly, it reveals that
the costs of this necessary cfTorl are very high.

Lee A. Patterson, 11

Prhate Prosecution—The Entrenched Anomaly

Since the days of our Constitution’s infancy, traditional judicial
truisrrs have been superseded by the \iahlc doctrines of “due process,”
"equal protection,” and "judicial fairness.” NV-nvithMiiiiJing this evolu-
tion, there remain seemingly impregnable citadels of judicial trudition,
One such remnant of the past is the policy allowing private prosecution
in criminal actions. Recently in Slate v. Best,* the North Carolina Su-
preme Court reiteratedlits stand condoning the practice.

I. Background and State of Law

At common law criminal prosecution adhered to the pure form of
the adversary system; each aggrieved party retained his own counvcl to
prosecute his private interest. The private prosecutor had the case laid
before the grand jury and took charge of th trial before the petit jury.3
Despite statutory provisions requiring a public prosecutorial s\stem4
and judicial repudiation of the procedure in some jurisdictions'private
prosecution remains well entrenched.1

While adhering to the philosophy of the common law rule, the
North Carolina courts have modified its application. Whereas thcclas-

m280 N C .41J). 1X6 S E 2d | (19:2).

'Srr.tg.. State v. WeMhrook, 279 N C. 18. 181 S E.2d 572 (19711; State vLippjrd. 223N.C,,
167. 25 S.E 2d 50-t (1943): Stale v. Carden. 209 N.C. 404. 1B? S.E. sos.tm. dcnird. 208 US
682 (1936): Stale v. Davis. 203 N.C. 13. 164 S.E, 737 (1932).

_ mStale v. Carden. 209 N C. 404, 410. 183 S.E. b9s. g02. Crl, denitd. 203 US 682 (19.36).
Si*frnerotfi' 42 AM JUR Prostcuting Altonifyj 8§ 10 (1942).

‘E.g.. N.C. Const,an. IV. 8 IS: N.C. Gts. StaT. 5 7A-61 (Supp. 1971).

‘E g.. McKay v. Slate, 90 Neb 63. 132 N.W. 741 (1911); Bird \. State. 77 tt’U. 276,45 N.W.
1126(1390); Bicmecl v. State. 71 W(s. 444. 1? NAV. 244 (1888).

*£ jr.. Handley v. State. 214 Ala. 172. 106 So. 692. 694-95 (1925); RohIlnwn «. Stale. 6* Flu.

521. 63 So. 649 (1915); State v. Burden. 105 Md. 212. 74 A, 18 (19091. State t. Westhrook. 279
VI in tot Pe 'J Mn nnili
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sic interpretation precluded any challenge to the private prosecutor,7
North Carolina courts have reserved the (Inal determination for tht
discretion of the trial judge' but have intimated Ihat the practice is not
to be intcrfcrred with in the absence of a showing of abuse.” As justifica-
tion for retaining the practice it has been tersely stated that it has
“existed in our courts from their incipiency.™0

Decisions in other jurisdictions reflect diverse judicial altitudes
ranging from agreement with the common law view" to abolishment 0.
the practice.1l Various jurisdictions condition allowance of the proce-
dure on the approval of the prosecutor,” the stale,” or the court.”
Language in some decisions espouses the public duly to carry out such
prosecutions.” Indeed, in the face of a statute that banned private prose-
cutors, one court ruled lhat the definition of “private prosecutor” did
not include an attorney hired by the complaining witness to prosecute.”
On the other side of the spectrum it has been ruled in eases involving
prosecuting for contingent fees lhat prosecuting for the private purfejjf
the solicitor in such cases is abhorrent to tfic sense of justice.” Another”
court” construed 3 statute providing for publicly financed solicitors” as’
precluding private prosecution because of its inherent private motiva-
tion. Similarly, numerous cases forbid a prosecutor to appear in any
capacity where he is financially backed or is appointed by any private
inlere-t.11 Rulings on challenges to the private prosecutor appearing
before the grand jury overwhelmingly hold that prejudice to the defen-
dant is loo damaging to be tolerated®because the prosecutor’s position

"See generally 42 am. J1r. Ptuyecuiing Attumtyx ji 10 (1942),

"Slate v. Divls. 203 N.C. (3. 26. IM S.E. 737. 744 (1932). .

"State v. garden. 209 N.C. 404. 411. 183 S E. 898, 902. reel, denied. 298 U s. 682 (1936).

"Stale v. Best.2RO N C. 413.416.186 S.E.2d 1.3 (1972). See also sate v. Lippard. 223 N.C.
167. 17). 25 S.E.2d <94. 597 (1943).

"Price v. Caperton. 62 K>\ 204, 1 Duv. 207 (1864).

. “Biemel v. State, 71 Wjj. 444. 37 N.W. 244 (1SRS).

“Siale v. Bartlett. 105 Me. 212, 74 A. 18 (1909).

“Mandliy v. Stale, 2)4 Ala. 176, 106 So. 692. 694-95 (1925).

“State V. Kent. 4 N-D. 577, 62 NAV. 63 (1895).

"Robinson v. State. 69 Fla. 521. 68 So. 649 (1915).

"W arren v. State. 130 Tex. Crim. 448. 94 SAV.2d 4j0 (1935).

“Baeca v. Padilla. 26 N.M. 223, 190 P. 730 (1920).

"McKay v. State. 90 Neb. 63. 132 N.W. 741 (1911).

"North Carolina has a timilar statute. See N.C. Gen, Stat. § 7A-61(Supp. 1971).

"EQ.. Bird v. State, 77 W i.v]76.45 N.W. )|26 (M O ). Biemel v. State, 7IW is.444.37 N.W.
244 (1588).

“"Nicholas v. State, 17 G». App. 873. 87 S E. 817 (1916); Wilson v, State, 70 Miss. 595. 13
So. 22. 1893): Fleye v. State. 93 Neb 610. 142 N.W. 276 (1913). Hartsravei v. Stale. 5 OVla.
Crim. 2n6. 114 P. 343 (1911),
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as an olficcr of the court demands a degree of impartiality unlikely in
the private prosecutorial setting. Those decisions abolishing or severely
restricting private prosecution have generally based thc>r determinations
on the contemporary judicial philosophy recognizing its almost com*
plctc morphasis since the concept of private prosecution emerged,

Il. Conflict in Roles

Perhaps the one area which has changed most drastically since the
inception of the doctrine permitting private prosecutors has been the
role of the public prosecutor. From his sole function as procured advo-
cate for a prosecution, the duties of the public prosecutor have taken
on new dimensions, lie is not an advocate in the ordinary sense of the
word, but is the people’s representative, and his primary duly is not to
convict but to noc that justice is done.BL The prosecutor is an officer of
the state who should have no private interest in the prosecution and who
is charged with seeing that the criminal laws of the slate arc honestly
and impartially administered, unprejudiced by any motives of private
gain.5* 1t is his duly to show* the whole transaction as it was, regardless
of whether it tends to establish a defendant's guilt or innocence."

Conversely, a privately retained attorney owes his client individual .
allegiance, und once employed he must not act for an interest even
slightly5* adverse to that of his client in the same general matter.%
Therefore, in view of the ethical3Land judicial5 restrictions imposed on
the public prosecutor and the generally recognized loyalties of the pri-
vate advocate, "private prosecutor” is a contradiction in terms. The
high standard of impartiality demanded of a prosecutor realistically
cannot be expected of the private advocate.3'

ZBaveer v. Lhited States. 26 US. 7 83 (1956): NCSB Caxoss of Ethics No. 5

kernel v Sate, 71 Wij. 444. 37 NW 244 (IS5

S,'\{t V. State. QLNeb. 63 12 NW 74) (1911). Seegenerally 23ACJ.S. criminal Law
5 1081 (19a0).

Sjrkef v. Parker. 9 Als. 230 13 50 (189,

e v Humon, 20 31 370 371 15 NE. 268 270 (1919): People v Gerdld. 265 I,
48 107 NE. 165 (1914).

I'NCSB Casons of Ethics No. 5 Mr NCSB Canon's of Ethicj Nos. B C
*Biemel v. Sate. 71 Wj. 444 37 NW 244 (1338).

“Tre proscouting officer represert! tte public interest, which can rever e pro,
nmted by the conviction of the innooert. His ajedt, like Ihet of the court, should ke
sintlv justice; and he hjv no right to sarifice this io any prick of profecsienal suocess
N [-V: 8 tl'%?ﬂalrsel oyed bv autsice parties. . . would nat fedd hound by
aw such rue of conduct. He appears as private counvel sinply to represent the Wishes,
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Besides the conceptual anomaly in the conflicting roles and loyal-
ties of the two types of prosecutors, the practical consequences or a
private advocate in today’s prosecutorial role results in intolerable prej.
udiccs. Unlike their common lasv counterparts, modern prosecutors
wield the power of the state's investigatory force, decide whom to indict
and prosecute, negotiate the state’s position in plea bargaining, and,
because of their supposed im partiality as olflcers of the court, arc influ-
ential in recommending punishment to the court.

In the normal private prosecutorial selling, the prosecutor remains
in charge. Where the private advocate only observes the proceedings
from indictment to completion of trial, arguably his presence exposes
the defendant to minim al prejudice. However, since the private prosecu-
tor’s influence is not confined to the open courtroom, in which obvious
prejudice could be more easily detected by the court, all stages of the
judicial process must be considered in determining whether the mere
presence of the private prosecutor is inlollerably prejudicial. The follow -
eing illustrations of the possible consequences wm'fallowing a private f ose-
cutor demonstrates the prejudice. Because jf the varying degrees of
control relinquished by the prosecutor, the following discussion by no
means illustrates the actual situation in any given case, but it does
indicate that the practice is fraught with possible prejudice.

One prosecutorial power that, if imprudently employed, could re-
sult in dire consequences to those suspected of a crime is the discretion-
ary authority to decide when to prosecute. At this initial stage of the
criminal proceeding, the private advocate is unlikely to play any norm al
role. However, though the public prosecutor decides whether to prose-
cute, possibly his decision may be influenced by the pressure of a pri-
vately retained attorney.

The solicitor’s discretionary power to prosecute is restricted in fed-
eral criminal actions by the fifth amendment requirement that all prose-
cutions for infamous crimes be commenced by grand jury indictment.
The function of the grand jury is to stand between the occusor a.n.d--
accused and determine whether a charge is well founded or.-pOssfbly
whether it is a result of malice or ill will.3l However, the fifth amend-
ment requirement of grand jury indictment does not apply to slates

indictments, which may be served on the formal charge of the prosecu-

prejudice. and animosities of this clients: IP ‘«ccure a conticiion at all hjyjrds.
McKas v. State. 90 Neb. S3. 74. 132 N.W. 741. (1911).
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lor.” In this setting, a private prosecutor could, in those eases where
the public prosecut'™ abdicated to the private attorney, use the discre-
tion of hi; position ai the whim of his client. Likewise, where the private
prosecutor also represents a client in a civil suit arising from the same
situation, the indictment power could ue used as a lever to procure or
enhance a financial settlement in the civil action. The reverse of this
blackm ail situation may be us damaging. For example, a privntc advo-
cate retained by parlies sympathetic to the defendant's plight could
move for dismissal, fail to prosecute, or emasculate the indictment
through plea bargaining.

Closely related to the power of the prosecutor to indict and prose-
cute is his discretionary use of the nolle pro.*etlul.M Though officially
in the province of the court, the employment of nolle prosequi and
capias is normally left to the discretion of the solicitor.” Prejudices
inherent in the exercise of such discretion when the possessor of it ow es
his loyally to a private party seeking a conviction arc repugnant to our
system of justice and could lead to prolonged harassment.” The prac-
tice of plea bargaining is well established in the criminal process. Re-
cently the United Slates Supreme Court indicated that plea bargaining
is not inherently incompatible with a reasonable judicial standard and
lhat the courts shcjld not interfere unless there has been prosecutorial
overreaching.3 Because the allegiance owed by a private prosecutor
to a possibly vengeful client must coexist with the im partiality de
mandcd in the role of solicitor, a fair termination of any plea bargaining
based on the equities of the situation is highly unlikely. The public
solicitor who is in control of the plea bargaining is less likely to be fair
if h/'is assisted and counseled by a private advocate. If the private
prosecutor is given control of the plea bargaining, the interest of his

client might override those of Ihe public in determining whether a plea

W Hurtado v. California. 110 U.S. 516 US64).

UA nolle prosequi iJ merely a declaration on lhe pari of ihe solicitor thal he will not
prosecute the suit farther at this time. It is not an acquittal, although its effect i< [Udischarge-the
defendani without delay. Wilkinson v, Wilkinson. 159 N.C. 265. 74 S.E. 740 (1912). However, the
defendant may ht arrest-d and tried again. State v. Facgart, 170 N.C. 737. 87 S.E. 31 (1915); State
v. Smith. 129 N.C. 546. 40 S.E. | (1901): Slate v. Tho'rnton, 35 N.C. 256 (1852).

'eStale v. Moody, 9 N.C. 529 (1873): Stale v. Buchanan. 2? N.C. 59 (1840): State v.
Thompson. 10 N.C. 613 (.1825).

"’Coupled with the prosecuior'.e discretionary power to prosecute, this its ice could he em-
ployed to blackmail an accused.

* ’eBrady v. United Slates. 397 U.S. 742 (1970).
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to a lesser crime" should be accepted,

W ith the development of the concept of the public prosecutor as
an unbiased officer of the court has evolved the influence on the bench
of the prosecutor’'s recommendations for punishment. A solicitor is
under a duly to weigh all the mitigating and exculpatory circumstances
in arriving at a fair recommendation. Such aduty would be meaningless
if the private prosecutor, intent on conviction, possessed the responsibil-
ity .

Perhaps the most important power of the prosecutor is his discre-
tion to choose what evidence is submitted to the court.3* Through the
evidence-collecting machinery available to prosecutors such as police
investigatory agencies, the prosecutor uncovers both exculpating and
inculpating evidence, which may not be discoverable by the defense
despite an array of Supreme Court decisions that have proscribed the
suppression of evidence which would exonerate the defendant.3* Not-
withstanding the court’'s admonishments, the prosecution still deter-
mines which evidence is exonerating and which is not. This discretion
of the prosecution to determine initially what constitutes discoverable

evidence should not be tainted with self-dealing. . \%

finally, at least some jurymen have confidence Ihat the obligations"

imposed on the prosecutor will be faithiully observed. Consequently,
improper sugges'.ions and insinuations from the prosecutor arc apt to

carry much weight against the accused,<0Notwithstanding the presence

*The duty incumbent upon the f>fTice of prc-ctutor (o ask for a %rdict for a lesser offenve
<hen lhe facts and circumstances wurrant prcrcnis a similar problem in the private prosecutorial
sellini- < Stale v. 112 S.C. 20. 99 S.E. “6)(1919). Again there is a discrepant) between
mr* cuts of a public prosecutor and that ofa prisatc advocate.

“At common law. the state was under little dul) to disclose to the defense any information
concerning the defendant's ease. For a more complete description of the common law tradition,
see People exrtl. Lemorrv. Supreme Court. 245 N.Y. 24. 156 N.E. 84 (1927).

"The eoifimon law approach to prosecution's immunity from defense discovery bai been
diluted somewhat by the application or the fourteenth amendment to certain prosecution taclics.

The prosecution cannot intentionally use perjured testimony against the defendant at trial. .Mooney.

v. Holnhan. 294 U.S. 103. 111 (1935). Srt oho Miller v. Pate, 386 U.S. ]. 7 (1967). The-Male is
under a duty to cu,.eet perjured testimony when presented. Alcorta v. Texas, 355 U.S. 28 (1957);
Napue v. lllinois, 360 U.S. 264 (1959). In Brady v. Marjland, 373 U.S. 83, 87 (1963), the Supreme
Court held ihat ‘‘the suppression by the prosecution of evidence favorable to an accused . ..
siolates due prpcess where the evidence is material either to guilt or to punishment, irrespective
the good faitn or had faith of the prosecution,” In addition. Court has strongly intimated that the
prorecution is under a duly to initiate disclosure of evidence of the defense iT the evidence will
exonerate the defendant. Giles v. Maryland. 386 U.S. %(1967).

‘“*Berger v. United Slates. 295 U.S. 78 (1935). There has also been concern about the appear-
ance of a prejudiced solicitor before the grand jury. Nichols v. State. 17 Ga. App. 693, 87 S.E.
817 (1916).
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of the private prosecutor, in most situations arising during the criminal

proceeding the public solicitor or the court is in a position to nvoid any

resultpre

the private advocate examines a witness,
to the bench.

unwarranted

judice. This

On such occasions,

implication or vituperation

is nol true, however,

the harm is

in the situation
addresses the jury,
inflicted

is released.

in which
or argues
the instant an

Likewise, in some

instances the mere presence of a private prosecutor is likely to bolster

any inference of the guilt of the defendant in the minds of the jury, since

the jury probably would ascribe more credence lo a prosecuting witness

who hod

inveslcd heavily

in the prosecution

Due Process Considerations

The fourteenth amendment due process clause is viewed as Incorpo-

rating traditional notations of fundamental fairness im plicit in the con-

ce

:ofliberty;4l it is a mandate to the states to afford the defendant the

fundamental fairness essential to the concept ofjustice.*1To determine

if adefendant has been deprived oT due process by a particular practice,

the crucial
as to

As ap

question

infringe the defendant’'s fundamental

plied lo

is whether the practice

inherently

is so prejudicial

right to a fair trial.*1

the private prosecution situation, the constitutional

question depends on whether a procedure that demands im partiality on

the part ofthe prosecutor becomes impermissably tainted when substan-

tial private

the negative when the public prosecutor remains in complete control of

the
private
prosecutor

degree of

tions may compromise a crucial

litigation

prosecutor.

influence is

, who is paid

influence,

The answer

because his

interposed.

to obtain a conviction,

"PalU v. Connecticut. 302 U.S. 319 (1937).

"User,ba u. California. 3U U.S. 219 (1941): Foster v. lllinois. 332'J. S. 134.136(1947). The
emphasis is upon basic fairness, nol upon compliance with the Dill of Rights, and a stale procedure-'
may he held lo violate due process eien though its operation Is not contrary to any specific

The question

should be different

is easily answered in

and his decisions are unaffected by the presence of the

once the private

actually assumes any

inherently biased suggestions and ac-

and effectively dispositive exercise of

guarantees of the first eight amendments. 1srazl &LaFave, Criminal Procedure in A Ntrr-

shell 7 (1971). This "federalism" theory, though subordinated to the "selective incorporation”
theory seieral years ago has recently resurfaced in the Supreme Court's opinions. Williams v.

Florida, 399 U.S. 7S. 117.43,(19/0) (Harlan. J., concurring and disvcnling).

"Estes v. Texas, 361 U.S. 632, 367 (1965) (Harlan. J, concurring, interpreting the majority

opinion).

\
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prosecutorial discretion.”" Moreover, the difficulty in determining
whether in specific eases the priva'c prosecutor has actually prejudiced
the defendant militates toward a ruling Ihat private prosecutors should
be banned in all eases, especially since the countervailing state interest
in continuing the practice is miniscule. Arguably, any process which
subjects the accused to the abuses inherent in the questioned method of
trial deprives him of the fundamental fairness required by the due pro-

cess clause.

1V . Ethical Considerations

Throughout the history ofjudicial review of private prosecution in
N orth Carolina the ethical question oT the propriety of private prosecu-
tion has been overlooked.1l Though rchtled to and often commingled
with the conflict-in-rolcs considcraitons previously discussed, ethical
decisions dealing with prosecutors have been less confined to the sub-
stantive structures of the past. The North Carolina Slate Bar has im -
posed a high moral obligation on the solicitor to seek justice at the”
expense of being denied convictions." Moreover, both the Council ofthe
N orth Curolina State Bar and the General Assembly have attempted to
segregate the public solicitor from all private influences." This philoso-
phy has been followed to the extent of declaring it unethical for an
attorney who shares office space or expenses with any judge, assistant
judge, solicitor, assistant solicitor, or substitute solicitor lo practice law
in a criminal cot: t of such officer" or for any attorney who is or has
been >uch an officer to accept professional employment in any case
growing out of any matter connected with his office during his incum*

bcncy." These strict ethical standards result from the realization by the

Council of the frailty of all men and of the adverse effect on public
opinion of such associations regardless of whether actual prejudice in

the courtroom results,50 However, because of inconsistent opinions in

"See Isx< accompanying note* 4-9 SUora,

"'Srr cmes cited note | supra

"NCSB Cason'S of Ethics No. 5.

"NCSB Casons of Ethics Nos. 5. B. B-l. C. The need for citation to Ethics Opinionswbich
lestrict the solicitors private practice of law has been alleviated by the abolishment of such practice
hy statute. N.C. Gen, STat. # 7A-61 (Supp. 1971).

"NCSB Casons of Ethics No. B-lt.wr. t NCSB Council Ethics Opinions. No, 675
(1909); id. No. 623 (1968); id No. 606 (1968); id. No. <8(1967).

"NCSB Casons or Ethics No. C: sIT. t p NCSB Cot-sril, Ethics Opinions, No. 659
(1969); id No. 665 (1969); id N'O. (26 (1966); id No 555 (1967).

"Such a practice on the part nf a court officer in Hc-ccpting such employment would
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areas tantamount to private prosecution, such as '..4a city attorney
criminally prosecutes a city employes, the Council’s etnical stund on the
issue is less than clear,3l These inconsistencies arc evidenced by the
cumulative impact of the opinions which reveal that while the Council
acknowledges that private prosecutors arc proper it prohibits solicitors
from accepting private fees,4 It remains anomalous that the Council
expects “clean hands” of the solicitor but accepts privately financed

prosecution.3l

V. Conclusion

Because ofthe inherent discrepancies in roles in both the philosoph-
ical and practical application, the possible ethical compromises, and the
questionable constitutional legitimacy, the private prosecution should
be abolished.3 In the clont a party can demonstrate that a particular
prosecution is inadequate in a certain situation, the North Carolina
General Statutes provide adequate means of alleviating the problem by
the appointment of atemporary assistant to the public prosecution. This
system avoids the prejudices resulting from private prosecution and
results in the appointment of attorneys who prosecute in the state’s

interest and only for compensation by the state.

John A.J. Ward

have the appearance of evil whether or noi evil grows oui of ihe practice and lhe

solicitors. . , should no; permit themselves lo become ncsl friend* through ihe influence

of attorneys practicing in their cnurti.

Il is human frailtv ].O reiurn fauir* und' or.tCif»"I> or unaim'mw/I* favors received

often limes influence one's conduct . . . .

NCSB Council Ethics Opinions. No. 4*4 (1964),

«'.Sir NC5B Council. Ethics Opinions, No. 595 (1967); id No. 2*4 (1959): id No. TJ4
(195K): id No. M2 (1954); id No. 105 (1953).

,:NCSB CtivsriL, Ethics Opinions. No. 470 (1965): Id No. 250 (1958).

«'Of notable significance is ihe fact that although the Council his issued in excess of 735
decisions, unlj ‘even have mentioned private prosecution. In addition, the Council has neither
justified its confirmation of the practice nor addressed itself squarely to the Issue.

*'In 5e.tr. the North Curolina Supreme Court accurately pointed out that the legislature has
provided for the appointment of a full.lime solicitor to prosecute in the name of the state and to
he compen*iied hy the state, and for the appointment of temporary assistants when the dockets
are crowded. However, the court concluded that since the statute dlu not specifically prohibit
private prosecution, the practice was allowable. Slate v. Best, 280 N.C. 4)3, 186 S.E,2d l (1972).
However, il could he argued lhat since lhe statute established the office of public solicitor, re-
stricted his compensation and lo)allies, and provided for the appointment of assistants by a
disinterested court in case of emergencies, the legislature intended to exclude the intrusion of
private interests.
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who is the offiecy®provided by the laws of
the \le lo initiate and carry on such trials,
s' i be unprejudiced and unpnid except by

Hale, and thnt he shall have no private
n.teicil in such prosecution. He is an offi-
cer of the slate , 'The prosecut-
ing officer represents the public interests,
which can never bo promoted by the convic-
tion of the innocent. His object, like that
of the court, should be simply justice; and
he has no right to sacrifice this to the pride
of professional success.'" . . . (The
prosecutor has a duty to present evidence
favorable to the defendant]. This method
of presenting a case is-not lhat favored or
pursued in civil cases, where the paid attor-
neys of the respective parties conduct them.
And criminal cases are not likely to be so
presented if lhe prosecution is permitted lo
be- conducted by the paid attorneys of par-
ties who from passion, prejudice, or even an
honest belief in the guilt [sic] of the ac-
cused, are desirous of procuring his convic-
tion."

Jn a later Wisconsin case, Stale v. Peter-
son, 195 Wis. 351, 218 N.W. 367, 369 (1928),
the Court said:

"In an eerly day in England private par-
ties prosecuted criminal wrongs which they
suffered. They obtained “an ’indictment
from a grand jury, and it became the duly
and the privilege of the person injured to
provide a prosecutor at his own expense to
prosecute the indicted person. Our scheme
of government has changed all this. It is
now deemed the better public policy to pro-
vide for the public prosecution of public
wrongs without any interference on the
part of private parties, although they may
have been injured in a private capacity
different from th® general public injury
that accrues to society when a crime is
committed. So under our system we have
private prosecution for private wrongs and
public prosecution for public wrongs. Our
scheme contemplates that an impartial man
selected by Ihe electors of the county shaH
prosecute all criminal actions in the county
unbiased by desires of complaining witness-
es or that of iri defendant.”

LUSWU-)

This Court ha* recognized the inherent
vice and potential prejudice arising from
tho participation of privately retained pros-
ecutors in the prosecution of criminal de-
fendants, but, nevertheless, has yet lo
strike down a conviction because of n pri-
vate prosecutor’s participation. The deci-
sions havo cast the burden on the defendant
lo allege and prove prejudice. We have
come lo believe that, by reason of th** public
policy enunciated by the l.rgislalure, such a
burden is unwarranted.

We are nol unaware lhat in most juris*
dictions private prosecutors continue to par-
ticipate in public prosecutions and text au-
thorities proclaim such practice to be the
general rule. 63 Am.Jur.2d Prosecuting
Attorneys § 9 (1972); 27 C.J.S. District &
Prosecuting Attorneys § 28 (1959). The
reasons advanced are many and diverse but
the underlying assumption is that the prose-
cuting attorney will retain control and man-
agement of tha case and presupposes the
trial court will keep a watchful eyt on the
private prosecutor throughout the proceed-
ings.

In ?'.n;,-TV Entrenched
Anomaly", 50 North Carolina Law P~vlew
1171 (1972), the author discusses the con-
flicting roles of public and private prosecu-
tors, Mention is made of the drastic
change of the role of the public prosecutor
since the inception of the doctrine permit-
ting participation by private prosecutors.
"From his sole function as procured advo-
cate for a prosecution, the duties of the
public prosecutor have taken on new dimen-
sions. He is not an advocate in the ordi-
nary sonse of the word, but is the jvoople’s
representative, and his primary duty is not
to convict but to see lhat justice is done.
The prosecutor is an officer of the stale
who should hav* no private interest in the
prosecution and who is charged with seeing
that the criminal laws of the state are
honestly and impartially administered, un-
prejudiced by any motives of private gain.
It is his duty to show the whole transaction
as it was, regardfur.* of w5"V .r it tends to
establish a defendant's guilt or innocence.

1
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50 Mo.
"Conversely, a privately retained attor-
ney owes his client individual allegiance,
and once employed he must not act for an
interest even slightly adverse to that of his
There-
and judicial
restrictions imposed on the public prosecu-
tor and the generally recognized loyalties of
the private advocate, 'private prosecutor’ is
a contradiction The high stan-
dard of impartiality demanded of a prosecu-
tor realistically cannot be expected of the
50 N.Car.L.Pev. at 1173

client in the same general matter.

fore, in view of the ethical

in terms.

private advocate ™
(footnote.) omitted).

Our Court recognized this contradiction
in State v, Morcaux, 254 Mo. 398, 409, 162
S.W. 158, 161 (1914),when
expressed

the view was
that "they [special prosecutors]
are usually employed by private individuals
solely to secure a conviction, and their zeal
and energies are bent to accomplish that
end. This 19 not the sole purpose of a
criminal but a
if the accused

prosecution, result which

may, and is shown to be
guilty should, follow a fair ?nd
trial, always best afforded the
when the prosecution

slate’B accredited

impartial
accused
is conducted bv the
representative, who, no
matter how vigorously he may prosecute,
docs not, or at least should not, under his
oath, lose sight of the fact that the accused

is entitled to a fair trial."

The distinction between the roles of a
public prosecutor and a private prosecutor
is recognized Rule 4,
Responsibility. Rule
4, EC 7-13 points out that the responsibility
of a public prosecutor differs from that of
the usual lhat it is the
public prosecutor’s duly to seek justice, nol
merely lo convict.

in Supreme Court
Code of Professional

advocate, noting
Reasons are spelled out
why the public prosecutor has this special
duly. Rule 4, DR 7-103(B) further ampli-
fies the duty and obligation? of the public
prosecutor litigation. On the
eether hand, Rule 4, EC 5-1, EC 5-34. EC
5-21. and EC 7-1.

in criminal

concerning the duties
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his cause, free from the interests or ilesiros
of others.

7ho modern day prosecutor wields the
power of the State’s investigatory force,
decides whom to indict nnd prosecute, de-
cides what evidence to submit lo the court,
negotiates the Plate’s position in plea bar-
gaining and recommend? punishment to the
court. The entry of a private prosecutor
into a criminal prosecution exposes ail of
these areas to prejudicial influence. We

consider such exposure intolerable.

Tho judgment is reversed and the cause
remanded.

SEILER, C. J., and MORGAN, BARD-
GETT, FINCH and DONNELLY, JJ., con-
cur.

HOLMAN,

senting opinion filed.

J., dissents in separate dis-

HENLEY, J., dissents and concurs in sep-
arate dissenting opinion of HOLMAN, J.

HOLMAN, Judge (dissenting).

I respectfully dissent. My dissent is
based on the point which i des Ihat private-
ly employed attorneys may no longer assist,-'
prosecuting attorneys in this state.

In the first place this ruling is contrary to
the general rule in this nation. In 27 C.J.S.
District & Pros. Atlys. § 2%?a, p. 711, it is
said that, special
privately employed, fire
agreeable to the prosecuting attorney; anti-
provided the district or pri'.-eculing attor-
ney retains control and management of a

pros.-cutors,
permissible if

criminal prosecution, .. ." nnd at
$ 29(1)(c), p. 725, Il is stated that, "By the
great weight of authority the court may, in
its distrolinn, permit the prosecuting ntlor-
ney to have the assistance of counsel em-
ployel by tho prosecuting witness or other

r.; c.-eeled ir -v.jr'r.g & war.victi<>n:
but t\i h a; pnintme.nt. it has Ivin held, can
lie only or. the nruvjl or ewr*-nl of
tie : e._metint: att'.rn-v. w-kh 1 -vvr.
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STATE v. HAHRINGTON Mo. 51
ClIf at £34 S.w.1d 44

Likewise, in this slate the practice has
long been approved. In the chrly case of
State v. H-imillon, 55 Mo. 520, 521 (1874)
this court stated that, "There is no law in
this Stale to prevent the employment of
counsel to assist the Circuit Attorney in
carrying on a proFC-cullon. It is very often
necessary to promote the ends of justice
lhat it should be done. When counsel hrc
engaged and take part in the ecnducl of a
case, the peculiar position or attitude that
they shall-assume in reference thereto, Is
primarily a matter lo be arranged between
themselves, under the supervision and con-
trol of the trial court. It was within the
discretion of the court lo permit the assist-
ant counsel to conclude the argument In the
case, if the prosecuting officer waived his
right to dp so, and we will not attempt to
revise that discretion here. oot
Also, in Slate V. Finley, 245 Mo. 465, 150
S.W. 1051,1054 (1912) the court stated that,
"Error is also arsigned in the trial court's
action in permitting special counsel to con-
duct the examination of witnesses for '.he
slate. This assignment must also he disre-
garded. State v. Stark, 72 Mo. 37; State v.
Colcn.an, 199 Mo. 120, 97 S.W. 574. The
information must be preferred by the prose-
cuting attorney; but after that is done we
see no reason why a special counsel may not
conduct the trial in the same manner as the
public prosecutor. He is under the eye of
the court, and must conform to all the rules
of the courL and laws which regulate the
conduct of the prosecuting attorney.” And
in the more recent case of State v, .Vat-
thews, 111 S.W.2d 62, 65 (M0.1937) Judge
Westhucs stated that, “If parties interested
in a prosecution feel that the prosecuting
attorney, elected by the people, is unable to
cope with the legal talent employed by the
defendant, they ought in justice be permit-
ted to employ additional counsel at their
own expense. Lawyers, after all, are sworn
e:T vrs of the eourt and while conducting a
tri;.! b.-t umb.r the di.-i ft control of the trial
v . >i. How, then, e?.n the employment of

e .'-el Ina criminal :-r:secuiior. be hgaily
Lo u S .n M - J

reason for fleparling from our previous rul-
ings."

Other Cases of like import are: Stale v.
Stark, 72 Mo. 37(1] (1S80), State v. Robb, BO
Mo. 30, 2 S.W. )[3] (1S86), State v. Orrkk,
106 Mo. IIl, 17 S.W. 176(8] (1891), State w.
Taylor, 98 Mo. 240, 11 S.W. 570(1] (18S9),
olalo v. Cok'imm, 199 Mo. 1)2, 97 S.W,
574(9] (IHOG), Slate v. Barnes. 325 Mo. 545.
29 S.W.2d 150(9) (1930), State v, Boyar, 232
Mo. 267,134 S.W. 642(6] (1911) and State V.
McCracken, 341 Mo. 697, 108 S.W.2d 372(2]
(1937). While the principal opinion does not
mention that any cases are being overruled
thereby it seems dear that the decision
overrules all of the cases (and no doubt’
Others) that have been heretofore cited.

Great reliance seems to I«t placed on S.C.
Rule 4-E.C. 7-13 which specifies the duties
of a prosecuting attorney and his responsi-
bilities lo the defendant as well as 'o the
public. | do not think that rule should
affect this decision. When a lawyer is em-
ployed to assist the state he is probably
bound by Ihat rule. |If not, it is clear that
the prosecuting attorney is in absolute
charge of the case and he will see to it that
the rule will not be violated in connection®
with the prosecution of the case.* The pri-
vate attorney does not become the prosecut-
ing attorney but is merely employed to
assist him.

Of course, no one wants to see an inno-
cent man convicted of a crime. By the
same token good citizens do not desire to
Foe a guilty man acquitted. Conviction of
the guilty is necessary if wo are to have any
substantial enforcement of laws. Many
courthouses have tho motto inscribed there-
on that, "Obedience of law is liberty." The
defendant is entitled to a fair And just t'rial.
The stale and the public are also entitled to
fair and just treatment. The defendant has
always been awarded many advantages in
the trial of a criminal case and jvc#nt dtci-
sions have added lo them. Svine of these

cdvuniages Tre: (1) the state ir. :#t prove its
\Y R at *a- s a
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defendant is presumed lo bo innocent, (3)
the defendant is entitled to twice its many
peremptory jury challenges as the state in
felony cases, (4) the defendant may refuse
to testify and the state cannot comment
thereon, (5) if he does testify his cross-ex-
amination is restricted, (6) there are restric-
tions upon the use of confessions and line-
ups, (7) tho verdict must be unanimous as
distinguished from three-fourths in civil
cases, anti (8) prior to trial the prosecutor
must disclose all of his information to the
defendant which might aid him. And the
decision today will add one more restriction

upon the prosecution.

Many prosecuting
able.

attorneys are very
In many areas, however, young attor-
neys are elected to that office just to enable
them is not un-
usual to tied a man prosecuting attorney
And
yet he will often have to match his ability
with highly skilled criminal lawyers. Un-
der the principal opinion when that situa-
tion develops a private attorney could not

be employed to assist the prosecution.

lo obtain experience. It

who has never actually tried a case.

The practice of employing private counsel
is rarely used in this state. | see no necessi-
ty for this court, however, to decree that
the practice is absolutely outlawed. There
are no doubt a few cases from time to time
where assistance is necessary and desirable.
This practice which has been approved in
this slate for more than a century should

not be disturbed.

SOUTH WESTERN REPORTER, 2d SERIES

Ex parte William Clyde HOUSTON,
Jr., Petitioner,

V.

Wm. J. HENNESSEY, Jr., Respondent.

No. 38657.

Missouri Court of Appeals,
St. Louis District,
Division Two.

Nov. 10, 1975.

Habeas Ltirpus proceeding was brought
by petitioner who had been found guilty of
criminal contempt for violating temporary
injunction. The Court of Appeals, Stewart,
J., held that where petitioner's answer to
verified return lo writ was not under, oath
of petitioner, allegations of return must be
taken as true: that court d'd not improper-
ly deny petitioner's
judge: and that since petitioner who knew
of temporary injunction allowed approxi-
mately 50 days to elapse without his attack-
ing it before he knowingly displayed film
which was substantially the same as the
film which was the subject of the tempo-
rary injunction, petitioner was properly
found guilty of criminal contempt.

request to disqualify

Writ of habeas corpus quashed and pe-
titioner remanded to custody.

1. Habeas Corpus c=83

Where court issued writ of habeas cor-
pus and respondent made verified return lo
writ in which he alleged that he held peti-
tioner pursuant to commitment order which
followed judgment and order entered by
the court and petitioner's answer to return
was fall made under oath of petitioner as
required by rule, the allegations of return
must be taken as true. V.A.M.R. Civil Rule

91.28.

2. Contempt 0=>33

Constitutional courts of common-law
jurisdiction have inherent power .to punish

for contempt.



Hat at eilhtrii.’t ntternry'v tu'. lee ul.J"! Jnr> n «
being drawa, autl uuirl<!o out-truum n
prvimratlon of state's cujv iu prosvi-uti<m fmr
mcmbuzzli'tneitt, dcfuii'liiDt wan ¢ u t t o new
trin], for though district atturii.y nmy inclij*li-
tally receive advilca or help from out-1d.! parties.
It la against public policy fur attorney employed
by private inillvMo.il to isslist hint, except ns
provided in St. HWIfl. |f 50.40, CD.47, y40.07,
end scctioa 50,44, subds. 1-3.

2. Dlitrict ,ind projeculing attorneys 0=8--
District attorney muit Interview oil whom
ha has reaion to bollevo know any foe' »
tsrlal to criminal prosecution.

It 1) duty of district attorney to .atervliew
ell whom be he* rtneon to bellere may know
ony fact tnnterial to criminal prosecution,
whether person interdewed be attorney re-
tolned by those interested in prosecution or
other witnesses.

3. District and prosscuttno attorneys C=pB—
Every citizen has duty to Inform district at-
torney of facts known with roferenci to law
violation.

Citizens ham duty to inform district attor-
ney of facts known to them with reference to
any violation of law, whether they ore lay-
men or members of Imr representing tllOsO In-
terested In prosecution.

4. District and prosecuting attorneys c=>|-—
District attorney, Investigating alleged of-
tenso, acts In quasi Jud;clal capacity.

District attorney, in making investigation
of any alleged offense, must of necessity con-
sult those who know facts, and ha such cases
he acts In qunsl judicial capacity, nod deter-
mines what Course should bo pursued, In view
of facts disclosed.

fi. Embezzlement Proof.of village tress-,
urar's embezzlement of funds collected for
paymant to school district treasurer show
embezzlement of village funds (St. 1977,
343.20),

Showing that village treasurer embezzled
funda collected, which were ultimately to reach
lebool district treasurer, shows embezzlement
of funds belonging to village, since It la consid-
ered that funds belonged to vlUnge treasurer
within meaning of St. 1027, 5 343.20, until vil-
lage treasurer performed d >y and paid fysds to
school district treasurer.

6 Embezzlement C=>I1I(2)~In prosecution or
villago treasurer for embezzlement or funds
collected for payment to school district treas-
urer, defendant may show that funds were sa
paid, or disbursed for benefit of district.

In prosecution of village treasurer for em-
bezzlement of funds collected for payment to
eohool district treasurer, defendant field entitled

di-trice W-»N -e* |, b'-i'l e L-i -
able to rvwl 1l fruni sclfiil -INC ¢
trmiHurur or show pnjn. f.I dirvily to Islt-i.
where, sums were actually deroted to us-; of

school'district by payment to hiink In discharge
o( obligations of S''iiool district.

8 Embozzlomint C=a9~Vllinge troasuror ean-
not be convlotod of ambozzicmcnt for misap-
propriation of funds collected by him after
they had rcnchod school district treasury,

VUlag» treasurer cannot be convicted of mu-
bexzlement of funds collected for puyment to
school district treasurer by proof that, after
moneys had ntocheil school district treasury,
they ware thereafter niisni.prnpriiitrd.

|

Error to tho Circuit Cfturt for Crawford

Couutj-; S- t’ Smalley, Circuit Judge.

Olarcnce Peterson was convicted of em-
bo?,Zenient, and moved for a new trial. The
court ((ranted the motion, and the Stale
brings error. Affirmed,— [lly Ldltuelal Stuff.)

Tbc defcodnnt wo* convicted of emliowdt*.
meat, and moved for a new trial on several
grounds, among which was that the evidence
was not sufficient to surftnin a conviction, and
that the trial court erred In permitting pri-
vate counsel to appear In the preparation nnd
prosecution of the case. The court granted
the motion for a now trial on tho loiter
ground, and the srntc sued out a writ of er-
ror to teat tho corrcctmvs of the ruling.

John TV. Reynolds, Ally. Con.. J. E. Messer-
si'hmldt. Al-it. Ally. Gen.. nr.d J. S. Earll, of
Pruirie du Chl'n, for ibo Ft.itu,

Kopp A r.tnii.-IJiorsl, of I'lattcviHc, ff, p,
Rians, of I'ruirlu du <"™!>:i, uul Alvin P.. Pe-
terson, of Soldiir.t Cr;iv, fur dvfuiV.j.-ii In
error.

VI.NJE, C, J. [1) The stotc docs not chat-

lenge the fact that it Is the e.-t.ililiaiud rule
In this state (hat the parfli.ii.utl.in In tho trial
of a criminal ease In ci/ar: ty a:i aftorney
paid by private punk* Is urror siuTvivi.i to

vitinte the conviction. Hut Ir I< viwfzti'il b>*
the state tlnit the aas!-:;;i'. o In th- trial
of this casu whs nut ?2u.b n.. -uv. m.- witliln
tho established rule; tfcvt a5 must nil thnt

Mr, Grul'h, the private nitorn.\v, did, was to
»It at the district attoruv,."? litbio while tho
Jury wo9 being drawn, nu>l that nftorivards
be refrnincd from coining itiM Hie courtroom,
though he remained In Pralilu du Clilen, oc-

C=>for othercam see iiti topic sod KEV-NUMUKn lo<11 Ker-Nurjbered Dlzvetr sal Jodetes

S
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Ci(Qilcil (lio office of the district attorney, nnd
ntsMcd In questioning prospective wltneiMO*
for tbe stole. Tho trinl court, lo announcing
his decision, slated nt least somo of tire
things flint Mr. Grubb did |n the preparation
nnd ar5lsinnco In (lie trinl of the cane. If wo
eliminate from the rase that imrt that Mr.
Grubb did in the trial thereof In llie court-
room, we are fiiccd with the question n3to
whether private iinrttes can pay an attorney
for preparing for the trial of a criminal c.iso.
such preparation consisting In occupying tha
office of the district attorney, In Miminnulng
prospective witnesses to the office, unri Id
Questioning them nnd inahlug memoranda of
what "they can testify to, nnd In transferring
those memoranda to the district attorney for
uie on the trial, and In e-hs't'th.}! with Ihe
district uttomey as to the irosvcntimi. The
fact that the district attorney inny incident-
ally receive ndvice fir help from outside par-
ties, Including private attorneys, does not
rentier a criminal prosecution vohl. The gist
of tha error lies In the fact the private par-
lies are permitted Lo pay private attorneys
for the prosecution of criminals, which prose-
cution ((mslsig, not only In opi’enrins In
court, producing v.-ltut®'w, csiitsi<sli-trlt.y then
ns well as those adduced by tlit* defendant,
bnd argulDg the ease to the Jury, but Incltides
also a preparation for trial, f;mlini: out whai
witnesses can testify to. and plodudng m b
testimony In court..

It Is clear lhat tie statute contemplates
such preparation Tor trial, for subdivision
2 of section 55.44 provities that, when a
Judge appoints counsel to assist the district
attorney In Ibe trial of a case. It may allow
?25 per day for each day actually occupied
lu the trial, but not to exceed 6per tiny,
and for not more than five days actually nnd
.necessarily occupied in prpieirlng for trial.
Thus It seems quite clear that, If It Is ngfilnsi
public policy to pay from private sources for
work done in the actual trial or In the orcn
courtroom, It Is equally against public policy
to permit private parties to jSay for neces-
sary work In preparing for trial. It Is true
that in cases hereinafter cited tbc work had
nil been done in the courtroom. P.ut It seems
to us that more barm may be done to tbc de-
fendant by preparation outside the courtroom
nnd privnloiy paid for than hy assistance giv*
en In open court. In this case It Is not very
easy to determine tbo full osteut and scope
of tho nFslslance given by Mr. Grubb lo the
district uttoruey in the work which he per-
formed In his ornce. |If the work Is perform-
ed In open court. It is obviously easily asver-
iftintihle hy I>0i parties, us well as salved
to lhe control of the Judge during the trinl.
Here Mr. Grubb was subject to no one In the
work which he did In props,ni Hon for trial,
and no ojiporluully was given lo th? trial
court or to this court lo tittvrir.it::» “he «'Met
Fcope r.ad character of the wvrk Vr. G. b

218 NonTn WB8TRnx nuroiiTEn

ovi*.

did, Therefore, witch it appears that tromo
sululoullnl work Is tlono by nn altorncy paid
by private parllc9 In the preparation of a
trinl, Dnd tlmt the result of bis labors Is giv-
en lo the district attorney for such use as ho
may mnlto of it, we think It comes equally
within Hie ban of tho rule prohibiting the
payment by private parties for work done In
assisting the district eUortmy In the court-
room. Of course, to come w.thin such pro-
hibllinn all aid, whether given In lhe court-
room or outshle, must be aid which Is paid
for hy private parties, and not by Ihe state or
district alto.-noy.

J?*-rlJ«n Of*. 17 makes It the duty of the’dls-
frbt nltoniey to prosecute or d.fend “all
ncllons, < < e civil or cr'tjli-il, In the
courts of I.Is county In which (Lv sintc or
ce-mty is Interested or u party; r.nti when Ilia
place, of trial is changed in ni.y sttrh octlori
or proceeding to nnolher county, prosecute
or defend tbs snrae in rueb other county,”
Section Btl.dJ provides:

“When there Is no district attorney for the
cousty, or he is absent front the inurt. or 1ms
ncti'd as  ua-el or attorney f*r - :arty ac»
plio-rl in t-lariu-i to the tit:JItr of witch the
tic «eesel st M. Is titirged i.'id for vh.i'i, lit li to
lu- tried. or Is t.ear of L& to the party to ba
tri-d ft a criminal esbsrpp. or b Uoi.b'e to nt*
t--v] to b!» o-stivit. the cl.eult tourl. by an or-
dir ,r.tirid in lbe minutes statintl; tbe cause
therefor, may appoint smne rttimblc person to
perform, for the time being. or for the trial of
sui'h oi‘co-d person, the duties of such ills-
tri't Lttnrra?/, and the p?r«na so appointed
jboU 1ave all the rowers of the district attor-
ney while so cottas." Subdivision 1.

Puhdi.ision 2 of Ibe sawa section prnrltles
that tbe court "may, In tbe rr.tne n.nnner,
and Ic Its discretion, appoint counsel to as-
sist the district attorney, in the prosecution
of prrs-T.s charged with crime punishable by
imprisonment In tbe slate prison, nud In.
ca”es of prosecutions before a grand JitTy,

.and upon Indictments found by grand Juries,

oed In bastardy cases. Such counsel shall
be paid such sums as the court, by order
entered In She minutes, certifies to he n rea-
sonable compensation therefor, which sum
shall ic re can exceed $25 jar day for each
day actually o.-euphd In such prosecution,
nnd not to ex.crd $15 j-or day for net mure
than five days actually nnd i.ec?“rr>tly oc-
cupied In pvtp.".I'm for trial la any cne ease,
the some to be paid In the manner provided
by law for t'.e payment of counsel r<r Indi-
gent criml'Ui}?2." .And subdivision S of tho
same s-.vll.m finds:

"Wien *em# h tn u:.Ui-uitl nraouut of civil
Utignti'-s b v . :J.v county Is a pirty ur in
wlith 1 is hit,r.a("j, tl,c circuit conn ftr.iy, on

Il.e :.;»;w'mmmm -f the eouaty binrd. by o.-dor
fib« v. L Pt rouply. ul noon
th>rt N Ee Eee* o 3 t at*

it;.-: I./.r
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STATE V. *ETERSON * . 3G9

m ix.\v.)

Section HO.40 provides for Assistance for the
district attorney In other then special coun-
ties, nnd» section .110.57 provides lhe district
Attorney shall not office with other uttor-
oeys than partners,

It will he seen from these statutory pro-
visions that the legislative schema wns nud
Is lhat the district nttorocy Fball prosccnta
alt criminal actions In tbe courts of bis coun-
ty, and that, where he Is not able to do so for
nny reason, tho court shall appoint some suit-
able person In his place to prosecute. It will
aNo be obscrred from tha stiniulory scheme
(but It provide* for every contingency that
tine can think of wherein the district attorney
needs aid, nnd where It may properly be glv-
CD him and In what wanner It may be given.
In the prosecution of erimInnl nctlons, the
district nttorncy prosecutes for public
wrongs, not for prilvofe wrongs, and such
prosecution should be liy’n public officer, and
not a private party. This four* has from Its
earliest days given full eflKt lo our statutory
schema, und Im," declared Il to be ibo public
poller or the state.

In r.-i early day In England private parlies
prosecuted criminal wrongs which they suf-
fered. They obtained ud Indictment from a
grand jury, and It became tbe duty and tbe
privilege of tbe person Injured to provide a
prosecutor at his own expense to prosecute
the Indicted person. Our scheme of govern-
ment bos changed all this, It Is now deemed
tbe better public policy to provide for the pub-
lic prosecution of public wrongs without any
Interference on the part of private parties, al-
though they may have been injured in a
private) capacity diffefent from the general
public Injury that accrues to rudely when a
crime is committed. So under our system
we have private prosecutlou for privnla
wrongs and public prosecution for public
wrongs. Our scheme contemplates that an
Impartial maa selceled by the electors of tbe
county shall prosecute all criminal actions In
tbe counly unbiased by desires of complain-
log witnesses or that of the defendant.

In nieutel t. State, 71 Wla. 450, 37 X. W.
244, this subject is treated nt length, and the
court there says:

"We think It is quite dear from the rend-
elag of our statutes on tbe suhjret, as well as
upon public policy, that no attorney cmployed
and paid by private parties should not be per-
tuitttd either hj the courts or by tbe prosecut-
ing attorney to nseist la tbe trial of sueb
tliinlliul cases. The laws have clearly provided
that tl.c district attorney, who is tbc officer pro-
vided by the laws of the state to Initiate and
(firry nu such trials, shall be unprejudiced nnd
unpaid except by tbe Ftnle, mid tkr.t be sisall
Lace no j-rlsf.xe interest in such prosecution.
H" is ,r. n.ur. of the rtr.e. jrnviivl at the
x;.;ibt if the mate for the purpose of seeing

the i.->_:nai Jaws of the elite ore Loiesiiy

tod impartially hdmlcir:erfi, urprt.l:jived ly

“m n,c.lviv of rr.'vute gain, Lid belli: ¢ s posi-
21SX.V.-24

lion analogous lo that of tbe Judge who pro-
sides at the trinl."

CaFCSs from other slato* nnd from England
itro there cited lo susdaln Ibo policy declared,
That policy has been reaffirmed in Slate v.
Russell, S3 AVls. H10 X W. 441; Smith r,
Elate, 4G Wls. 111. ?j X. W. 601, 33 7,. It, A.
(X. R.) 403, and In Income Tax Cnsoa, US
Wls. 4DQ, X W. 078; 335 X W. 104. In
Rock v. Kltern, 102 WIs. 201, ].OlN, W. 107,
r,., R. A. 3010D, 455, It wits hold that a con-
tract which provided fur Ilic payment by
Mr. Eltem lo Mr. Rati; In nrsiMlu; In lbe
prosecution of (me Fowler was void upon tbe
ground of public policy. Mr. Rock bud run*
dcicd services In Ibo preliminary examina-
tion of Mr. Fowler which this court held to
be n part of the services contracted for. but.
that he could not recover because tbc contractV
between lhe two was against public policy.
Thbc court says:

"The contract aa proved Is against the publlo
polity of tlilj Ftate nnd the trial Court erred
in permitting (lit plaintiff tp recover thereon.
The acfiuinsteiice of the nccusud. the court, nnd
the district attorney to allow plin'atlf? to artist
In the prosecution of Fowler under bia prilrnte
employment hy defendant does not purge the
contmet of employment of its llb'cn) character
cud affords no tscuse to enforce it."

It is Dot quite clear how much Mr. Grubb
of Janesville participated in the preparation
or trial of the case, os most of bis work was
done outside of tbe courtroom. The triul
court la his opinion granting a new trial
stated*.

"At the opening of tbe trial, Mr. Grubb, in
attorney residing at JonwvllU, appeared in”.
court aod set at the table witb Mr. Enrli*wbo
was district attorney pro tempors, appointed by
flie court to prosecute tbe cast, and remained at
tbe table during tbe Impaneling of tbe jury.
Ecfore nny further proe-cdings were had, coun-
sel for defeodont state.' to the court, In sub-
alonce. that they would object to Mr. Grubb
appearing In tbe cate or participating io tbe
trinl, as be was in the employ of private per-
sons Interested In prosecuting Ibe defendant.
Xo record was made of t,ls, but the court
stnted that It would not be proper for Mr.
Grubb to participate in tbe trial, and b* there-
upon withdrew, and did not again appear In
court during tbe trial. Tpon the nrgiimrnt of
the motion for a new trial, it was made to ap\
pvnr hy affidavit timt Mr. Grubb remained In
Prairie du Olden, where the trial wns held, dur-
'lug the entire ilthe tbe trial wns io progrm,
which lasted nearly two weeks, 'made tine of
Mr. EsrU’s office, mid that he so remained io
Prairie du Chinn for the purpuHe of nidiog and
assisting Mr. F.sirll 1d securing evidence to be
presented, examining witnesses prior to their
testifying in court, etc. Mr. E.irll iu rcjly
stared ti n; Mr. Grt.bb v:w giten the rmM to
use his officet that I.r cs"d 1l largely for ci>nfcr»
vSi'os with bis own eliir.'F. but that he did ques-
tion some of the witnesses for <.(+ M..e
I0 their tentlfvt-- —*
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Mr. Hnrll ns to what (heir testimony would
l.e. U Is further alleged lo uffiil.ivits \ilion
I'ifi.riuotlcin  (mil belief Unit a fund of about

wns raised br itrjvrite purlin for lhe
purpose of Investigating nnd prosecuting Hie da-
fcinlnnt, which allegations art lict. ilm M. Ro
it must ha lahnn as n fuel timt Mr. Grubb rcn.
tlcrril some assistance, and did to swne extent
Inrinke, In tho trinl Mid prOM-cnlion of tin
defendant both Inside tho courtroom nnd out-
side.

"Tim fOM-lu-bm renrimd l«M.nt mntcrinl nld
given to the riliMrirt ntt'-rii'iy In (lit prepara-
tion for trlil or In tbe trial of a criminal ease,
by a private attorney who It pi.id for rneh nid
by private parties, instill,?.,li s the rouviclloB.
Tills conclusion does not n.-i.n tliat s district
nitnr.-cy u.ny not corsuit with parties IMi-r» ti-
ed In the pramra’ii-n of v.*li..ll,a! is'.ret. nor with
r.tinraegs who are utub.r j;.y jnvefiignt'ns the
facts Involved id the criminal prosecution, But
it doe* mean Mint ah arneys eaaaol be rinplnycd
by private parties for the Ilurpose of preteeut-
ing criminal case* whether Ib* services are
rendered In the courtlooru lo tie trial of the
ciise or In (he office prcptrin; tbe cate for
trial."”

[2,3) TI;1? concht-lon doc? r.ot prevent the
ilirirlet attorney (rex fully [.Tu'tlgVirp
ivory alleged ofTc-cse ngnR'*: the public. It
Is bis duty to Inli-rcli-w nil who lie has rwiten
to believe may know r.ny fact mntcrinl to
iti;y crlialfcr.l prosecution, whether the per-
son Inicwviewed be nn ntlorney rctniaod bj
Ibme interested In the prosecution or any
other witnesses. ThI? contlutlon does r.ot
r./fo?ve tiny ciilrvn from the duty of inform*
Ire Hit district attorney of the fact? known
to Llm with rcferc.'.ce to any ricdatlon of tbe
law, wlioU.cr sueb citl/vs is s lay.-ms or a
»..e:t:U-r of tb? bar rcpra/cn:5c; ;Lore Icier-
i-'ii'd in the prosecution.

. [4} In his Investigation o fiii.y r.lleeed of-
frpsc. the district Attorney must of iiecc"'ity
i-T.rult tLose who know tin- facts — Mu- par-
ties wLo have been wronged and Ilifir r.tlor-
ucys, if they have employed tb-.-ro. In all
such enses Ibe district attorney ncL9 in a
quasi Judicial capacity, nnd determines wbnt
course should be pursued, In view of tbe facta
dUclosed by tliis Investigation. It Is only
wbeu the prosecuting nlPcer stares his quasi
Judicial function? and permits the attorney
employed and paid by private purlins to par-
ticipate In dcierttticing what shall be done
with reference to tbe commencement of a
criminal prosecution, or with reference to
the manner In whtob tbe prosecution she.ll be

courtjcleil, that Min ense cornea within Mia
voiirtciiumllon of Mto rulo which la hero ap-
piled.

|5,6] On beltnlf of tho defondnnt, It 1*
urged Mint Uio order grnullng o new trinl In
Mils case shiitild bo Affirmed, on tbc grruml
that lhe defendant was prosecuted under nn
allegation In the Inforntnlion alleging Mint he
had cinbe/xlcd funds belonging to tbe vllI-
luge of Soldier* Grove, nntl that lie wns found
guilty of cmhwixling funds belonging to the,
school district Although Mto funds collect-
ed hy the vllingo treasurer were by law ul-
Mmnioly to ri-nch the Imnds of tbe school
district tronMirer, It la considered timt they
bcloiived to the village treasurer, within tim
ti.ciniiig of section flI'V-'O, until the defend-
nut, as village treasurer. had |<rformed llIs
duly and paid the funds to tbc school dis-
trict trensurer, However, In view of tba
method In which tbc business of the village
nnd school district wns conducted, tbc defend-
not was entitled to show in any way timt be
could that he had In fact discharged bis duty
ns village treasurer, nud timt all of the ftmds
which should have gone to the treasurer or
the school district Imd la fuel pwed to the
treasurer of tbe iIMrl'-t, or been disbursed
for Mm licnoAt of the district.

[I, t] In viow of tLu circunistancej of tbls
coso nnd the method In which tbe bustiicsa
was trnnsnctcd, tbc defendant ebould be
credited with stieb sums aa were actually
devoted to tbe use of tbe school district
whether paid direct lo the school district
treasurer or paid to lhe bank In discharge of
other obligation? of tbe school district. 1 s,
n? we understand the fncts In tbe case, would
require ¢ full neenutiling between the defend-
ant nnd the school district. If tbe moneys be-
longing lo tbe school district were actually
devoted to its lawful uses and purposes, lbe
defendant cannot bo held liable as for a con-
version merely because under tbe clrcurqg--
stanees of this esse be was unxble to produce
A receipt froro tbe school district treasurer,
or show paymrnt directly to the tivnsnrer of
tbe school district. A conviction under the
inforiuntlon cimld not be sustained by proof
that, after tbc moneys bad reached the school
district treasury, they were thereafter mis-
appropriated. ,

Leave to umend the Information, If deemed
necessary upon a new trial, Is granted,

Order affirmed. e



Memorandum

TOi p
Arthur H, Snowden, Il
Administrative Director
DATE
from: Karla L, Forsythe SUBJECT’
Staff Counsel
In September | sent you a memorandum outlining
by Robin Turnbull, clerk of Kenai court,
times within that month private citizens had
and wanted to file private criminal
as authority. Ms. Turnbull about

statute and <court rules are
called me from Kotzebue with

Although attempts by private

infrequent, they do occur

courts are perplexed about
Department of Law has always

authorize private persons

recommended to you that the

about introducing legislation

You wrote to A ttorney

department would be willing

that the court system would

It appears thy. this law

AS 44.23.020(b)(3), the attorney
cases involving violations of
the purpose of AS 12.45 .150
to give the court the ability

malicious accusations, The

statute Is poorly drafted,
constitutional rights by allowing
hearing, and because It appears

In summary, this Is a small
times each year, and repeal

KLF:bs

2/24/87-3

system
the statute.

Introduce

Impose
Department of Law
because

vexing
statute

Just

questions.

parties to

Alaska Court System

February 23, 1987

House Bill 121: Repeal
of AS 12,45,1S0O, relating
to payment of costs by
private prosecutor.

concerns expressed to me
She told me that several
appeared in the clerk's office
complaints, citing AS 12.45.150
processing procedures, since the

past week, Judge Jones

complaints ava relatively

times each year, and when they do

proper

the position
criminal
approach the Department of Law

general s
law . The
tc authorize

immediate
authorize

costs

concern
would

procedure to follow, The

that the statute does not

complaints. Accordingly, 1

Brov/n In September asking If the
such legislation, and Indicating

to testify support,
been on the books since 1900 , Under

authorized to prosecute ah
Department of Law believes
private prosecutions, but
Immediately in the event of
favors repeal because the
itprobably violates a citizen's
Imposition of costs without a
private criminal prosecutions.

that arises at least several
clear up the confusion.
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ra necessary to

advocacy when
lired by law;
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mhe use of those
i)

1 (a) The com-
d litem, public
' commissioner
AS 44.21.410.
rvice under AS

ploy attorneys
HO. Attorneys
office of public
39.25.120.

.for services of
the duties set
th attorneys to
provide guard-
set out in AS
“‘compensation
olved, the skill
>1 ch 55 SLA

ocacy office.
‘hia state may

ablic advocacy

icacy may not
rney provides
55 SLA 1984)

ad legal rep-
whether per-
le office, shall
ts. (8 1 ch 55

>rney to appear
t
otion and data
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8§ 44.23.010 State Government’

Sec. 44,23.010. Attorney general!. The principal executive officer
ofthe DepartmentofLaw is the attorney general. (§ 9ch 64 SLA 1959)

Collateral refcrencea. — 7 Am. Jur. 7A C.O.S. Attorney General, § 1 et seq.;
2d, Attorney General, 5 1 ct seq.; 72 Am. 81A C.J.S. States, 8§ 61.
Jur. 2d, States, Territories and

Dependencies, § 62.

44.23.020. Duties, (a) The attorney general isthe legal advisor
the governor and other state officers.

(b) The attorney general shall

(1) bring, prosecute and defend all necessary and proper actions in
the name ofthe state for the collection ofrevenue;

(2) represent.the state in all civil actions in which the state is a
party; )

(3) prosecute all cases involving violation ofstate law, and file infor-
m ations and prosecute all offenses against the revenue laws and other
state laws where tlidre-fe no other provision for their prosecution;

(4) administer state legal services (including the furnishing of
written legal opinions to the governor, the legislature, and all state
officers and departments as the governor directs), and give legal advice
on alaw, proposed law or proposed legislative measure upon requestby
the legislature or a member of the legislature;

(5) draft legal instruments for the state;

(6) make a report to the legislature, through the governor, at each
regular legislative session

(A) ofthe work and expenditures of the office, and
(B) on needed legislation or amendments to existing law; and

(7) perform all other duties required by law orwhich usually pertain
to the office of attorney general in a state;

(8) prepare, publish and revise as it becomes useful or necessary to
do so an information pamphlet on landlord and tenantrights and the
means ofmaking complaints to appropriate public agencies concerning
landlord and tenant rights; the contents of the pamphlet and any-
revision shall be approved by the Department of Law, division ofcon-
sumer protection, before publication. (8§ 9-1-5 ACLA 1949; am 8 1 ch
128 SLA 1959; § 9 ch 64 SLA 1959; am 8§ 1 ch 8 SLA 1976)

NOTES TO DECISIONS

Powers nnd duties are those common law. Public Defender Agency v.

ascribed alcommon Inw. — This section Superior Court, Sup. Ct. Op. No. 1140 (File

indicates that the office of the attorney
general is to function with those powers
and duties normally ascribed to it at

No. 2071), 534 P.2d 947 (1975).
Under the common law, an attorney
general is empowered to bring nny



§ 12.45.120

12.45.060 —
loss called by the

lied or otherwise

r recording, or a
verbatim recital
.of the state and
oral statement.

p833 (Me No. 1288),

defect excluding
‘dure. [Repealed,
S 12.47.]

demeanors for
s held to answer
jured by the act
i, the crime may

bile in the execu-

ch 8 SLA 1971)

io omission is not one
O the private citizen
of the civil compro-
nent of the claim for
nthe accident cannot
1for a violation of its
e, Sup. Ct. Op. No.
585 P.2d 878 (1978).

§ 12.45.130 Code of Criminal Procedure 8§ 12.45.150

Sec. 12.45.130. Acknowledgment of satisfaction by injured
party. Ifthe party injured appears before the court in which the defen-
dant is bound to appear, at any time before trial, and acknowledges in
writing that satisfaction has been received for the injury, the court
mav, on payment of the costs incurred, order the prosecution dismissed
and the defendant discharged. The order is a bar to another prosecution

for the same crime. (§ 6.14 ch 34 SLA 1962)

NOTES TO

The crime ofleaving the scene of an
accident is not amenable to civil compro-
mise. Hensel v. State, Sup. Ct. Op. No.
1755 (File No. 3719), 585 P.2d 878 (1978).

The actconstituting the crime ofleaving
the scene of on acc.denl is the failure to
stop r.nd make the necessary exchanges of
information or assislar.ee nfler the acci-

DECISIONS

dent has occurred. This omission is not one
which causes ;njury to the private citizen
within the meaning of lhe civil compro-
mise statutes. Settlement of the clnim for
injuries resulting from the accident cannot
settle the state's claim for a violation of its
laws. Hensel v. State, Sup. Ct. Op. No.
1755 (File No. 3719), 585 P.2d 878 (1978).

Sec. 12.45.140. Compromise or stay upon compromise by
other means prohibited. A crime may not be compromised or the
prosecution or punishment upon a compromise dismissed or stayed
except as provided by law. (8 6.15 ch 34 SLA 1962)

NOTES TO

The crime ofleaving the scene of an
accident is nol amenable to civil compro-
mise. Hensel v. Slate, Sup. Ct. Op. No.
1755 (File No. 3719), 585 P.2d 878 (1978).

The actconstituting the crime ofleaving
the Beene of on nccident is the failure to
stop nnd make the necessary exchanges of
information or assistance nfler the ncci-

DECISIONS

dent has occurred. This omission is not one
which causes ipjury to the private citizen
within the menning of the civil compro-
mise statutes. Settlement of the claim for
injuries resulting from the uccident cannot
settle the slate’s claim for a violation of its
luws. Hensel v. Slate, Sup”Qt. Op. No.
1755 (File No, 3719), 585 P.2d 87841978).

N Sec. 12.45.150. Order for private prosecutor to pay costs fc

malicious prosecution without probnble cause.-~he namejaLefper-
son who voluntarily appears before a judge, magistrate or grand jury
to prosecute a person in a criminal action, either for a misdemeanor or
felony, shall be endorsed upon the complaint, information, or indict-
ment as a private prosecutoi. Ifit is found by a judge, magistrate or
court trying the action or hearing the proceeding that the prosecution
is malicious or without probable cause, those facts shall be entered
upon the record in the action or proceeding by the judge, magistrate or,
court. Upon making the entry, the judge, magistrate or court shall

mediatelvrender”™judgment against the private prosecutofTor"the >
cos™and”3isbursements,of the action or proceeding, which may be
enforced by execution'in the same manner as a judgment in a civil
action. (8 6.16 ch 34 SLA 1962; am § 16 ch 8 SLA 1971)

55
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STEVE COYVPER, GOVERNOR

DEBMtKTMENT OF LAW

POUCHK - STATE CAPITOL
JUNEAU. ALASKA 99811
OFFICE OF THEATTORNEY GENERAL PHONE: (907) 465-3600

April 9, 1987

The Honorable John Sund
Alaska State Legislature
P.O. Box V
Juneau, Alaska 99811

Re: House Bill 121
Dear Representative Sund:

| was pleased to see that HB 121 (repealing

AS 12.45.150) passed the House yesterday. I am concerned,
however, about some apparent misconceptions which may have arisen
during debate on the bill. As stated in the bill"s transmittal
letter, it 1is our position that there 1is no such thing as a
"private prosecutor”™ in the State of Alaska. Because it i?.
poorly drafted and confusing on this point, AS 12.45.150 should
be repealed. Repeal of this statute would not remove or reduce

any powers which citizens ncvT have, it would merely eliminate a
source of confusion.

More importantly, 1 was surprised to hear that some
legislators apparently believe that permitting private persons to
prosecute criminal actions would be good social policy and in the
public interest. In my view, the power to criminally prosecute,
to cause someone to be charged, arrested, and brought to trial,
is one that should not be influenced by personal disputes and
private animosities. Instead, that power ought to be exercised
by an objective prosecutor, who is bound by the canons of
professional ethics and the rules of court.

AS 12.45.150 is a misleading statute which has, until
now, primarily been wused for filing private criminal charges
against police and prosecutors in Kenai. If HB 121 1is not
passed (thereby strengthening the perception th it any private
citizen is free to file criminal charges as he or she sees fit),
I predict that the statute will be used with increasing frequency
against all types of government officials- state, federal, and
local- who incur the displeasure of private individuals.
"Private" prosecutions would also tend to clog the criminal
courts with things such as private boundary disputes (criminal
trespass), breaches of contract (criminal fraud), and could
conceivably give persons legal remedies that were never intended
under Alaska®s landlord-tenant laws.

03-C5LH



Representative John Sund April 9, 1987
Page

Criminal actions could also be filed against
legislators and judicial officers under broadly-worded criminal
statutes such as AS 11.56.850 (official misconduct) or
AS 39.50.090 (conflict of interest). Although the concept of
legislative and judicial 1immunity may wultimately be a shield
against conviction, it will not protect against unfair charges,
and the attendant publicity cannot help but decrease public
confidence in our government.

I urge you and your colleagues to again pass HB 121 on
reconsideration so that the Senate can expeditiously consider

this legislation.

Very truly yours,

ifyjtirace Berg Schaible
V Attorney General

GBS:DJG:so0-15



STATE OF ALASKA 1987 LEGISLATIVE SESSION

FISCAL NOTE

REQUEST

Dill/Resolution No.: Law Log 773-87~0067
Title: An Act repealing a provision
related to payment of costs by
irivate prosecutor
ponsor; Rules
Requestor: frwpmnr.
Date of Request:.

EXPENDITURES/REVENUES

OPERATING FY 87 FY 88

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING - 0 - - 0 -

CAPITAL

REVENUE

FUNDING

GENERAL FUND
FEDERAL FUNDS

OTHER

TOTAL .

(Thousands of Dollars)

-JL -
POSITIONS

FULLTIME -0 - -0 -
PART-TIME
TEMPORARY

ANALYSIS : Attach aseparate page if necessary

Ibe Alaska Court System concurs with

Preparedby: . Kar1? ,Forsythe

m ...
HB 121
2/11/87

Bill version:
m Published Date:

FISCAL DETAIL

Agency A ffect: Alaska Court System
Trial Gceurts

bru:

Component*:.

(Thousands of Dollars)

FY 89 FY 90 Ft'9l FY 92

this legislation.

264-8228

Division :

Approved by Commissioner:
Agency: Alaska Court System

General Counsel/ Alaska Court System

Date. 1-5-87

Date: 1-5-87

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies)
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STATE OF ALASKA 1987 LEGISLATIVE SESSION
FISCAL'NOTE

Bill version: HB 121
Published Date: 2/11/87
REQUEST FISCAL DETAIL
Bill/lResolution No. Agency Affected: Department of Law
Title: "An Act repealing a provision 3RU. Prosecution

related to payment of costs by pri-
vate prosecutors.”
Sponsor :Kouse Rules/By req. of the Gov!
Requestor:O fflce of the Governor/OMB ~

Date of Request: December 29, 1986

Components: -ALL

EXPENDITURES/REVENUES : (Thousands of Dollars)

OPERATING FY 87 FY 88 FY 89 FY 90 .FY 91 FY 92

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING -0 - -0 - -0 - -0 - -0 - -0 -

CAPITAL

REVENUE

FUNDING : (Thousands of Dollars)

GENERALFUND 0- 0- -0 - .0- .0- 0-
FEDERAL FUNDS

OUTER

TOTAL

POSITIONS

FULL-T1IME -0 - -0 - -0 - -0 - -0 - -0 -
PART-TIME

TEMPORARY

ANALYSIS : Attach a separate page if necessary

Please see the attached analysis.

Preparedby: Richard 1. Pegues, Director phnn>. 465-3672
Division : . Administrative Services ' Qatfi. 12/30/86
icld!l cyj, fiL /I"NE/Ronald W. Lorensen,

Approved by Comnfissioher: Acting Attorney General ___ Datfi. 12/30/86

Agency: Department of Law

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
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For Bill/Resolution No. hb 121

Page 2 of 2

2/11/87
This bill repeals AS 12.45.150, which provides that malicious
accusations, or those lacking probably cause, will subject the
complainant to immediate judgment "for the costs of disbursements of the
action." This statute, draf-ted in 1900, has also created confusion in
lay persons as to their independent authority to file private criminal
actions. This authority simply does not exist in Alaska. Both the

Department of Law and the Alaska Court System are recommending repeal of
the statute due to the confusion and the cost involved when lay persons

attempt to bring complaints as "private prosecutors."”
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