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June 21, 1982

Dr. William Pollin, Di' ctor

National Institute on Drug Abuse
Parklawn Building

Room 10-05

5600 Fishers Lane

Rockville, Maryland 20857

Dear Dr. Pollin:

I transmit, herewith, a report of the N{tional Research
Council's Committee on Substance Abuse and Habitual Behavior:
"An Analysis of Marijuana Policy" prepared at the request of
the National Institute on Drug Abuse.

The Committee on Substance Abuse and Habitual Behavior,
composed of 18 experts in the several relevant disciplines,
has weighed carefully the available data regarding the costs,
risks, and benefits of the major policy alternatives regard-
ing the control of marijuana use and supply. The Committee
is clear in pointing to the deficiencies of this body of

evidence and cautions about the hazards of formulating policy
recommendations based solely or in part thereon. In this

regard, | call your attention to the following statement by
Louis Lasagna and Gardner Lindzey contained in the Preface
to the report:

The Committee wishes to make clear what it regards
as the limits of this report for the selection of
policy alternatives. Scientific judgment can
estimate the prevalence of different kinds of use,
risks to health, economic costs, and the like

under current policies and try to project such
estimates for new policies. It can come to some
conclusions based on those estimates. But selection
of an alternative is always a value-governed choice,

which can ultimately be made only by the political
process.

This caveat notwithstanding, the Committee has derived

from its examination of the scientific data a conclusion about
the major policy choices facing the nation with respect to
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complete prohi” ition, prohibition of supply
regulatory approaches. Specifically, the
ommittee concurs with the judgment of the National
ommission on Marijuana and Drug Abuse, rendered in
971, that a policy of prohibition of supply only is
ireferabie to a policy of complete prohibition of supply

jnd use.

arijuana:
nly, and

( What must be understood by the public, the media,
jnd all who read the Committee's report is that its
lecision to endorse a policy change was not fashioned

from scientific inforr-ation—old or new—alone. Rather
It was the analysis of a combination of factors which
pffect policy decisions, including the cost and
efficacy of enforcement practices. Values were neces-
sarily involved in balancing these factors and there are
those within the membership and governing bodies of the
Academies and the National Research Council who might
not have come to the same policy conclusions, after
reviewing the same data.

My own view is that the data available to the Committee
insufficient to justify on scientific or analytical
grounds changes in current policies dealing with the use

of marijuana. In this reBpect | am concerned that the
Committee may have gone beyond its charge in stating a
judgment so value-laden, that it should have been left

to the political process.

were

I have one further concern that cannot go unaddress°d.

| fear that this report, coming as it does from a well-
known and well-respected scientific organization, will be
misunderstood by the media and the public to imply that

new scientific data are suddenly available that justify
changes in public attitudes on the use of marijuana.

This would be unfortunate at a time when daily use trends
by high school students are down significantly. As the
Committee's discussion of marijuana’s behavioral and
health-related effects clearly demonstrates, there is no
new scientific information txonerating marijuana. In fact,
the review by our Institute of Medicine, published a few
months ago, reevaluated existing scientific evidence and
concluded, as have others, that marijuana is a harmful
drug whose use justifies serious national concern.

I wish to remind you that this is a committee report;
the only position that can be inferred with respect to
the National Research Council on the issue of marijuana
policy is that the National Research Council is satisfied
that the Committee was competent to examine the issue and

diligent in carrying out its task. Despite my personal
disagreement, | believe that the Committee has performed
a useful service by illuminating many of the complex issues

surrounding this highly controversial subject.

Yours sincere

JUUtC//

Frank Press
Chairman
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PREFACE

In 1978 the Committee on Substance Abuse end Hr dual
Behavior began a study of marijuana policy at ;re-
quest and with the support of the National Institute on
Drug Abuse. Sharp lIncreases In marijuana use along with
suggestions for reform of existing marijuana laws from
scientists and poli'cy makers prompted a renewed look at
those laws. In addition, the National Commission on
Marijuana and Drug Abuse, In its 1973 final report, Drug
Use in America: Problem in Perspective, had recommended
that a follow-up commission be appointed to review pos-
sible changes in the situation four years later. That
recommendation was no* Implemented, so the Committee
took as a framework for its task the assessment that the
Commission recommended, especially the assessment of new
evidence regarding the effects of recent changes in
state marijuana policies.

The Committee conducted Its study with awareness of
the intensity of past controversies about marijuana use
In U.S. society. In the four years since the Committee
began its work, there has been an increase in visible
concern among many parents about marijuana use among
youth, |Its potentinl risks to the health of children,
and the possibility that heavy use by some young people
may seriously threaten their education. Parents who
have experienced problems wJtth their own children, or
observed those of others, have organized to make mari-
juana policies ;» major item on current political agendas.
In comparison with the situation at the Inception of
this 3tudy, there is today greater rancor in public
discussion, press reports, legislative bearings, and

policy-oriented technical meetings related to marijuana
use.

This Is the context in which the Committee completed
Its review of the evidence and arguments of earlier
studies and weighed the significance of subsequent evi-
dence for the major policy alternatives. Every policy
has potentially good and potentially bad effects, and
policy choices involve difficult comparisons of such
effects. It is Important to recognize that to allow the
inertia developed by existing policies to prevent change
Is itself a choice.

The Committee is aware that analyzing a topic that |Is
the subject of heated social debate has Its hazards.
Many of those participating In the marijuana debate have
already selected what they take to be the admissible
terms of the discussion and look with disfavor on any-
one's insistence on a wider set of considerations. For
example, some would settle the issue on physiological
grounds alone: whether cannabis products, In the dose
ranges customarily used by most people, cause tissue
damage. Defenders of marijuana use may seize on the
ambiguity or absence of evidence for such damage and
ignore any other effects on education or safety; those
opposed to marijuana use may emphasize tlie possibility
of chror.ic disease that is suggested by some laboratory
findings and Ignore the social, political, and economic
costs cf fighting a well-established custom.

This report does not review and analyze every con-
ceivable policy nuance or option. It addresses the
major choices—both because these families of alterna-
tive policies subsume many variants and because the
choice among these major options must be discussed
before specific, perhaps new, policy Instruments can he
designed.

The Committee wishes to make clear wli.il It regauh
the limits of this report for the selection ul polity
alteratives. Scientific Judgment ran estimate the piov
alence of different kinds of use, risks to health, eco-
nomic costs, and the like under current policies and can
try to project such estimates for new policies. It can
come to some conclusions based on those estimates. Hut
selection 0? an alternative Is always a value-governed
choice, which can ultimately be made only by the politi-
cal process. The role of scientific evidence In this
process Is not Inconslde able, even though, at times,
the strongest evidence may be pushed aside and the wild-
est speculation prevail. But the weight of the evidence
Is only one factor In the process of policy formation;
ultimately, that process Involves value choices.
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In completing Its report, the Committee lino benefited
from many people In formulating, revising, and updating
tlie analyses and data. A very early version of tl.is
report was discussed at the Committee's annual confer-
ence in 1979, and subsequent versions benefited from
comments by staff of tlie National Institute on Drug
Abuse and of the National Research Council. The final
draft received close and constructive attention b/ mem-
bers of tfit? National Research Council's Commission on
Behavioral and Social Sciences and Education, the Insti-
tute of Medicine, and tlie Report Review Committi of the
National Academy of Sciences.

We have also maintained a close liaison wit* (he staf
and members c¢cf the Institute of Medicine's Committee to
Study the Health-Related Effects of Cannabis and |Its
Derivatives, on which three members of our Committee
also served, and whose recently published report,
Marijuana and Health, significantly contributed to our
work.

Two former Committee members, Troy Duster and Michael
Agar, assisted in the early preparation of the report.
At later stages we were very ably assisted by ttic staff
of the Commission on Behavioral and Social Sciences and
Educatlo., In particular David Coslin, executive direc-
tor, and Eugenia Grohman, associate director for reports
Without their help, it is doubtful that we could have
completed this task. Finally, we are indebted to the
staff and members of the Committee, for their diligence,
patience, and commitment to a difficult assignment.

Louis Lasagna, Chair

Cardner Lindzey, Chair, 1977-1980

Committee on Substance Abuse and
Habitual Behavior

An Analysis of Marijuana Policy

INTRODUCTION

Since the early 1960s the use of marijuana as an intoxi-
cant by a growing proportion of the American population
lias been an issue of major national concern. Despite
repeated warnings of possible adverse health consequent e
and persistent efforts by law enforcement agencies to
restrict the supply and use of marijuana, available data
indicate that experiment.ition with or regular use o| tinl
drug is no longer restr;cted to a small minority of Amer-
icans. In 1979, for example, 68 percent oi young adults
between the ages of 18 and 25 reported having tried mari-
juana; 15.4 percent reported having used mai iju.ma in
the lasl month. Among adults over age 26, tin* propor-
tion having ever used marijuana has more than doubled
since 1971, from 9.2 percent to 19.6 percent (Fishluiriie
et al., 1980; see Table 1, below).

Although "the marijuana problem"™ may be viewed as nl
recent origin, marijuana is not a new drug. the i.nm.i
bis plant has been cultivated and used hoili lor its in
toxicat.ng properties and for its filter (hemp) Iltioujdmul
the world for more than 10,000 years (Abel, 19HO0). At
various times and places attempts have been made to
restrict its use as an intoxicant; at other times and
places its virtues have been extolled for medical pur-
poses, end it has played 1 significant role in religious
ritual. Because cannabis is easily grown--indeeil, it is
one of the hardiest of all plant species--its resin lias
been used for centuries along with tobacco, fermented
distillates of grains ami fruits (alcohol), and opium
derivatives as one means of relieving stresses associ-
ated with daily life.



ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

Pouch Y. State Capitol
Juneau, Alaika 99811
(907) 4AS-J991

Febuary 7, 1986

MEMORANDUM
TU: Representative Andre Marrou
FROM: Mary Jennings'*""

Legislative Ananlyst

RE: Effects of the "ecriminalization of Marijuana

Research Request 86-078

You requested information regarding the effects of the decriminalization

of marijuana. In particular, you, expresses interest in the following
effects: the level of wusage; the <crime rate; the level of convictions
for se’ling; and law enforcement efforts to interdict the flow.
The information presented in this memorandum was obtained from the
Alaska Department of Public Safety, the Alaska State Troopers, Lee
Oogoloff of the American Council on M arijuana, and Lieutenant Sterns,

the commander of the Anchorage Narcotics Unit.

Conclusions

I could not find statistics on the level of usage of marijuana in
Alaska, so | am wunable to discuss the effects of marijuana usage on the
crime rate. However, the crime rate in Alaska increased between 1975
and 1980 and began to decrease in 1981. The drug sale conviction rate
in Alaska is not recorded, but the commander of the Anchorage Narcotics
Unit stated that the rate was over 99 percent. First time, major inter-
diction and eradication efforts were made against marijuana in Alaska
in 1984.

Background

In 1975, it became legal under State law for Alaska adults to possess
marijuana for their own use in the privacy of their own home. An amend-
ment to the statutes in 1982 defined the amount for home wuse to be up to
four ounces. It is illegal to possess oOor use marijuana in public, on a
school ground, to sell or manufacture marijuana, to possess in a vehicle,
and to deliver marijuana to a minor. Federal law makes possession of
mariivuana illegal without reference to amounts, intended recipient, or

location.



Representative Marrou
Febuary 7, 1986
Page Three

Table 1
Alaska Statewide Property Crimes and Mariiuana Related Arrests

Marijuana
Property Rate Pei’ Sale Possession
Population Crimes 100,000 Arrest Rate Arrest Rate

1975 404,000 19,796 4,949 * *
1976 417,000 21,402 5,096 153 37 496 119
1977 425,000 23,076 5,367 93 22 543 128
1978 420,000 22,272 5,303 87 21 662 158
1979 416,000 23,406 5,626 73 18 500 120
1980 400,331 23,075 5,769 46 12 388 97
1981 419,593 24,311 5,802 76 18 490 117
1982 460,800 23,886 5,179 119 26 503 .79
1983 510,554 25,323 4,960 161 32 659 129

1984 523,000 26,194 5,008 *

* Prior to 1976, drug arrests were not broken down by substance
**will not be available until later this month.

Source: Crime in Alaska, Department of Public Safety, 1975-1983. (Crime
in Alaska, ',934-1985 will be released later this year.)

ie Ic it it

Convictions. | contacted Lieutenant Sterns, the commandor of the Anch-
orage Narcotics Unit. Lt. Sterns said that although conviction rates
are not kept on record, he believes the conviction rate for drug sale
cases is over 99 percent, due to the fact these cases are always sub-
stantiated with good evidence. Lt. Sterns added that marijuana is not
the major drug of concern: the unit concentrates mainly on cocaine and
other narcotics.

Enforcement Efforts

In 1983, drug enforcment agencies in Alaska combined forces. Troopers
developed a statewide strategy drug source interdiction, with the



ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

FJ’ouch YNStatke Capitol
uneau. Alaska
B07] 463 00

March 4, 1986

MEMORANDUM
TO: Representative Andre Marrou
FROM: Mary Jennings

Legislative Analyst

RE: Effects of the Decriminalization of Marijuana

Research Request 86-078 (Supplemental Information)
You requested additional information regarding usage of marijuana
and crime related to marijuana usage before and after its decrimi-
nalization in Alaska.
A fter contacting several agencies in Alaska and nationwide, | found
that pertinent data are of poor quality. Ten other states have de-
criminalized the possession of small amounts of marijuana.* Of those
states, Oregon, California, and Maine compiled impact reports within
one to three years after their decriminalization legislation took
effect. The passage of over ten years since Alaska decriminalized mari-
juana makes obtaining data of the effects difficult, if not impossible.
Use

The University of Alaska-Anchorage, Center for Alcohol and Addiction

Studies conducted a school survey on the patterns of drug use in Alaska
in 1982. Students from nine high schools in different parts of the state
participated in the survey. Of the students responding, 50 percent
had tried marijuana. A survey of Anchorage high school students con-
ducted in- 1971 (four years before possession of marijuana was decrimi-

nalized) found 24 percent of the students had tried marijuana.

APersons who posses small amounts of marijuana for personal use are not
subject to arrest and imprisonment; instead, they are are cited or
ticketed for a civil violation punishable by a monetary fine. The

aver'dye iiiaXlfflim fn"ic 43 I1CC.



Representative Marrou
March 4, 1986
Page Three

effects of arrest wversus citations (as other states have done) is
impossible because no citations have been issued. According to Troopers
involved in drug enforcement, issuing citations for possession of small
amounts of marijuana is r.ct a priority.

Research in Other States

Ten other states have decriminalized the possession of marijuana.
Oregon, Maine and Calfornia prepared impact reports within a few years
after their decriminalization legislation took effect. Oregon's report
is the findings of three surveys conducted between 1974 and 1976. In
the three years following Oregon's elimination of criminal penalties
for possession of anounce or less of marijuana, the number of adults
who had used marijuana increased five percent and the number of current
marijuana users increased three percent.

Maine compiled a time/cost analysis of the decriminalization of mari-
juana three years after the law decriminalizing the possession of mari-
juana took effect (1976). According to the report, the number of
citations issued in 1978 was one percent less than the number of arrests
made in 1975. The report four<L-ISMt. if the possession of marijuana had
been a criminal offense 1n 1978, it would have cost $332,615 to arrest,
prosecute, and- punfsh the 1,307 jefendents processedthat year. Under
the system of civil penalities in 1978, marijuana related revenues
(fines) were S16.957 greater than the costs of issuing citations

California published an impact report in January of 1977, one and one-
half years after the state removed the criminal penalities for posses-
sion of marijuana. The state compared the first six months of 1975
(pre-decriminalization) with the same period in 1976. The report
found: 1) the total known arrests and citations for marijuana possession
decreased 47 percent; and 2) criminal justice system costs related to
marijuana decreased 74 percent.

Marijuana and Other Crime
I was unable to find any reports correlating the decriminalization of
marijuana with other crime. The following factors make it extremely
difficult to draw any conclusions on this topic:

m the poor quality of crime statistics in Alaska;

« the lack of good data on marijuana usage;

. the lapse of tenyears since decriminalization;
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virtually to eliminate any potential forabuse. Itin no

way reduces criminal liability for illegal acts involv-

ing the excepted product. Among the items included

in this list are buffering agents, reference standards,

and diagnostic test kits.

(3) Non-narcotic prescription drugs listed

Schedules II, I, IV, or V. may be excepted from some

or all control mechanisms of the CSA if contained

ina compound, mixture, or preparation which con-

tains one or more active ingredients which are not
listed in any schedule and combined in such a way
as to vitiate the potential for abuse of the controlled
substance. This exception in no way reduces crimi-

nal liability for illegal acts involving the excepted

product.

lll Criteria By Which

N Drugs Are
Scheduled

The Controlled Substances Act sets forth the find-
ings which must be made to put a substance in any
of the five schedules. These are as follows (section

202 (b)):

Schedule |

(A)JThe-drag or other substance has a high poten-
tial for abuse.

(B) The drug or other substance has no currently

accepted medical use in treatment in the United
States.
(C) There is a lack of accepted safety for use of

the drug or other substance under medical supervi-

sion.

Schedule I

The drug or other substance has a high poten-

tial for abuse.

(B) The drug or other substance has a currently

accepted medical use in treatment in the United

States or a currently accepted medical use with

severe restrictions.

(C) Abuse of the drug or other substance may
lead to severe psychological or physical depend-
ence.

Schedule Il

The drug or other substance has a potential

(A)

less than the drugs or other substances

land Il

for abuse
in Schedules
(B) The drug or other substance has a currently
accepted medical use in treatment in the United
States.
(C) Abuse of the drug or other substance may
lead to moderate or low physical dependence or high

psychological dependence.

Schedule IV

(A) The drug or other substance has a low poten-

tial for abuse relative to the drugs or other

substances in Schedule ill

(B) The drug or other substance has a currently
accepted medical use in treatment in the United
States.

(C) Abuse of the drug or other substance may
lead to limited physical dependence or psychologi-
cal dependence relative to the drugs or other sub-

stances in Schedule Il

Schedule V

(A) The drug or other substance has a low poten-

abuse relative to the drugs or other sub-

in Schedule 1V.

tial for

stances
(B) The drug or other substance has a currently

accepted medical use in treatment in the United

States.
(C) Abuse of the drug or other substance may
lead to limited physical dependence or psychologi-

cal dependence relative to the drugs or other sub-

stances in Schedule 1V.

In making these findings, DF \ and HHS are

directed factors (section

201 (0):

to consider eight specific

(1) Its actual or relative potential for abuse:

(2) Scientific evidence of its pharmacological ef-
fect, if known;
(3) The state of current scientific knowledge re-

garding the drug or other substance;

(4) Its history and current pattern of abuse:

(5) The scope, duration, and significance of
abuse;

(6) What, ifany, risk there is to the public health;

(7) Its psychic or physiological dependence liabil-
ity;

(8) Whether

precursor of a substance already controlled

the substance is an immediate

under

this title.

Aside from the criterion of actual or relative

potential for abuse, subsection (c) of section 201

lists seven other criteria, already referred to above,

which must be considered in determining whether a



Federal Trafficking Penalties

First Offense Second Offense
CSA Schedule Drug  Trace 5¢ 100y 500 10kg OPR}f o lace sy Oug 500g kg 10k orSR/II( o
LSD
- Maximum 20 Years Maximum 40 Years
Narcotics $250,000 ] 00,000
POP |
181 Cocaine Maximum 15 Years Maximum 30 Years
Others* §125,000 $250,000
Hash OQil
Hashish 1
Marijuana $50,000 $100,000
I Al ‘ Iz
\% Al Maximum 3 Years $25,000 Maximum 6 Years 550,000
V Al Maximum 1 Year $10,000 Maximum 2 Years 520,000

'Except coca leaves and derivatives. ,
'Others—some stimulants, some depressants and some hallucinogens.

Regulatory Requirements

Registra- - DISOUtion  ~yepnencing [ imi Manufacturin Manufacturer/Distrib-
Schedule "I Recordkeeping gt Dispensing Limits Secuiy Quot%s ImporfExport S REETS o DR
Narcotic ~ Non- = Narcotic ~ Non-
Narcotic Narcotic
| required  Separate %Fmeg fesearch use only \S/gfuelt/ yes permit  permit  yes yes
I oeqied sepate A RCHIEN @Y e e et e ges
Rx: written or oral;
- - - . secure  NO but some
Il required eadly recorgs - with medical author- gvane o limited — permit = e -*
d retrievable  required %zzi:lrt]|0é1,mrgr1‘1|tllhssup o 3Ry by Schedue | p Y
Rx: written or oral;
- - - . secure  NO but some
NV required readily records - with medical author- e ditios limited permit declara-  Manufac-
refrievable  required [r)z?rt]log, mrg:{tlkssup to areag by Schedue I p tion turer only
. permit to
o readly  recods G o seawe o NOBULSome R T e panfac-
Vo requred yetievanle  required @XMQBJIQSSC!@ng Slorage g;“ simied. dedaaion fon-  werony ™

to export

" Permit for some drugs, declaration for others
'Manufacturer reports required lor specific drugs



Drug abusers commu more burglaries, thefts, check writing crimes,
con-rype crimes than non-drug abusers.

At the time of their offense, 1/3 of all prisoners in the penitentiary
were under the influence other than alcohol.

When alcohol is added in, approximately 73% were under the in-
fluence of drugs and alcohol.

A Burglary
54% under influence of alcohol
42% under influence of marijuana
30% under influence other than herein or mariiuana

12% under influence of heroin

B Larceny
38% alcohol
32% manjuana
24% other thin heroin or marijuana
15% heroin

C. Auto "heft
46% alcohol
30% marijuana
17% other than heroin or marijuana
8% heroin

5 2out of 3inmates reported that they were under the mtluence oi

drugs or alcohol when they did maionty oi their crime?.

6. Of violent crimes:

A Homicide B. Robbery
5% heroin 13% heroin
18% other drugs 28% other drugs
22% maniuana 38% mariiuana
35% alcohol 46% alcohol
C. Sexual Assualt
3% heroin

12% other drugs
22% marijuana
38% alcohol

Fighting Alcohol Abuseinthe 1980's: A National Report Card

Afcohof related autofatafttfee

990 QOocfc redyction to fe\Ner
than 9.5 per 100.000 people

[1977: 115 per 100.000 |
IM4-4& 9.Sper 100,000

Deaths from cfrrhoeia
Goal: reduction to 12 per
100.000 peop.

11371; 135per 100.000
19%4; 11.8 per 100.000

(Rates tor nonwnnes mucn rxgnrr man
average ana unnxety io itulo lai gal.)

AwaL neae of rHfce of
drinkki* In pregnancy

G ot 90% of women of
cmioDeanog age aware.

11979: 73% aware
19M: 84% aware

Alcohol coneumption

Goat: noincrease in average
consumpt,gn per parson I
years oroide

1978r 2.71 gaUooo
1988(2.85 gaikxie

/[A)Jor geproblem of

Col s
G

1978:19% of 14 to 17-yeer-
old» rerﬁorted senoue
proble

1983-88: 37% of A%h school

seniors reported nking live
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DRUGS AND CRIME

State Survey of Prison Inmates 1979

Nearly 2/3 of prison inmates surveyed reported that they were under the
influence of drugs and/or alcohol at the time of offense. One-third
were under the influence of drugs: mostVjmarihuana, about 10% heroin,
about 5% cocaine, amphetamines, barbiturates. Drug abuse histories of
prism inmates taken in 1979 were more extensive than from five years
earlier. The proportion under the influence of marihuana at the time
of offense doubled from 1974 to.1979, and about the same for other drug
categories.

Ir.ciardi Study 1979/Delaware

356 active heroin addicts:
committed 118,314 crimes in one year
95% committed illegal activity in one year

90% relied on criminal activity for income
1 out of every 413 crimes committed resulted in arrest

Temple University School of Medicine 1980/Baltimore

243 heroin addicts committed almost one-half mill ion crimes over 11 years;
about one crime every other day for 11 years.

UCR

Arrests for drug violations increased 9% from 1980 to 1981. During the
same timeframe, violent crime (murder, forcible rape, aggravated assault)
rose 1% Property crime rate stable.

Update: Reported crime during first 6 months of 1982 compared to first 6
months of 1981 was 5% lower. This is the first 6 month decrease in U.S.

since 1978.
Rand Study 1982/California
A state prison population surveyed over 6 years shows:
Inmates who wore heroin addicts committed on average per year:
34 robberies 6 burglaries 25 thefts
Inmates who were not heroin addicts committed on average per year:

2 rotberies 3 burglaries 8 thefts



Suicides Alaska 1983-1984
Drugs Pound at Autopsy

N=103

Drug Count Percent
Acetaminophen, Chlordiazepoxide, Doxepin, Nordiazepam, NordoxeDin 1 0.97
Acetaminophen, Codeine, Diazepam 1 0.97
Alcohol 50 48.54
Alcohol, Amitriptyline, Nortriptyline 1 0.97
Alcohol, Benzoylecgonine, Cocaine 1 0.97
Alcohol, Cannabinoids 8 ' 7.77?
Alcohol, Cannabinoids, Cc-caine 1 0.97
Alcohol, Cannabinoids, Prcpanolol 1- 0.97
Alcohol, Carbon monoxide 1 0.97
Alcohol, Cocaine 3 2.91
Alcohol, Cocaine, Methadone 1 0.97
Alcohol, Codeine, Morphine, Salicylate, Tylenol, etc 1 0.97
Alcohol, Diazepam, Nordiazepam 1 0.97
Alcohol, Diphenhydramine 1 0.97
Alcohol, Phenobarbitol 1 0.97
Amoxapine 1 0.97
Amphetamine, Methamphetamine 1 0.97
Barbituate 1 0.97
Benzodiazepine 1 0.97
Benzodiazepine, Cannabinoids 1 0.97
Benzoylecgonine, Cocaine 2 1.94
Cannabinoids 4 « 3.88
Cannabinoids, Cocaine r > 0.97
Cannabinoids, Cocaine, Ephedrine, Phenylpropanolamine 0.97
Carbon monoxide 5 4.85
Carbon monoxide, Phenylpropanolamine 1 0.97
Cocaine 1 0.97
Codiene, Cpiates 1 0.97
Desipramine 1 0.97
Diazepam 1 0.97
Dilantin, Phenobarbital 1 0.97
Diphenhydramine 1 0.97
Insulin 1 0.97
Phenothiazine, Salicylate, Thorazine 1 0.97
Phenothiazines 1 0.97
Tegretol (carbamazepine) 1 0.97

1 0.97

unspecified

Total 103 100.00



Special Reports 11

PI. |QBEIT c. GILKESON a nationally known neuropsychiatrist and brain researcher, told @ meeting
of Hawaii Citizens Against Crime, in Hilo. HI, that adolescents are receiving 'myths and misconceptions'
rather than truth about crippling effects of marijuana on brain cells Founder of the Psychoneurologic
Research Center, in Los Angeles, told a citizens forum that studies of youngsters from kindergarten through
high school showed that ’previously well adjusted and intellectually endowed children were inexplicably
falling apart academically and emotionally at 9th. 10th and 11th grade levels with the only new factor - that
of occasional' marijuana use.” In an accompanying news conference, reported by Hawaii Tribune-Herald.
Gilkeson said adolescents using marijuana undergo personality changes and show characteristics similar to
the learning disabled.

The results are manifested in avariety of ways. Gilkeson told newsmen. Marijuana use leads to an
inability to visualize the future, resulting in a lack of recognition of good and bad, and a lack of
understanding of self-image. This has resulted in a rise in violent and non-violent juvenile crime, truancy
and school dropouts, tee lage runaways and vagrancy, teenage prostitution/pregnancy, venereal disease,
adolescent depression/suicide, polys*’jstance abuse and adolescent psychiatric referrals. Because of a
decrease in brain wave activities, Gilk™*n said, "Marijuana makes great people average and average people

dumb.” MCADY's 1987 Conference Information
NIDA Study shows: TEEN PROG PSE LIKELY IF OLDER FAMILY MEMBERS USE

If parents and older siblings use any drugs, including cigarettes and alcohol, teens aged 14 to 17 show a
strong tendency to experiment with a variety of these substances, according to a study by NIDA statistician
Joseph Gfroerer of the 1979 and 1892 National Surveys of Drug Abuse, tbe last of these periodic surveys to
sample more than one family member.

Marijuana use by older family members had an especially strong influence on teen use of the drug,
Gfroerer reports in the Americanjournal of DrugandAIcohoIAbuse. \ol. 13 (|&2j. Teenagers in
households where an older family member had used marijuana were twice as likely to use the drug as
teenagers who lived with older people who didn't use the substance. When older brothers or sisters aged 18
to 25 were current marijuana users, for example, more than65 percent of their teenage siblings had also
tried the drug. Among mothers who had ever used marijuana, more than three-quarters of their teenage
chilo.en had also experimfed with the drug.

Gfroerer found that even if a teenager smoked and drank, he or she was more likely to have tried marijuana
if an older family member had.

"\dult marijuana use may have major implications for teenage behavior, given the increasing proportions
of young children whose parents have used the drug," Gfroerer says. In the surveys, parents of children
under 12 were three times as likely to be marijuana users than parents who had teenagers. (Among parents
of teens. 17 percent of fathers and 14 percent of mothers had used marijuana; among parents of younger
children. 54 percent of fathers and 42 percent of mothers had tried the drug.)

As these younger children enter the teen years, they may be likely to try marijuana, given the teenage
tendency to experiment with drugs if parents are users, Gfroerer notes. But, he adds, prevention eiiorts can
counter this influence and diminish drug use.

Family use of drugs besides marijuana also influenced teenage behavior, but youths often experimented
with substances other than those used by older relatives. More than half the teenagers of cigarette-smoking
fathers were current drinkers and nearly 60 percent had tried marijuana, rates that were double those for
teenagers of non-smoking fathers.

Similarly, if mothers smoked or drank, teenage cocaine use was more likely. Teens of mothers who smoked
were four times more likely to have tried cocaine as teenagers of mothers who didn't smoke; teens of drinking
mothers were three times as likely to use the drug.

These finding* reflect a "social learning," in which teens practice "general imitation of behavior that
adults define as appropriate." according to Gfroerer. If adult actions show acceptance of drugs, teens tend to
follow that example, even though they may experiment with different substances.

Gfroerer also finds some evidence for the view that difficult family circumstances may induce teens to try
drugs. Teenagers with divorced or separated mothers were more likely than others to use drugs. Again,
however, these youths vere more likely to try drugs if older family members had. — NIDA NOTES, Fall Issue

ADAMHA NEWS. October. 1987. Volume X1



DD URGES
NITION OF
MARIJUANA DANGERS

Calling attention to "the increas-
ing potency of available supplies,”
the American Medical Society on
Alcoholism and Other Drug De-
pendencies (AMSAODD) is recom-
mending renewed efforts to educate
the public and health care profes-
sionals on marijuana’s mood-alter-
ing capabilities and its “adverse ef-
fects on various organ systems; on
perception, behavior and function-
ing; and on fetal development.”

In a statement adopted by its
Board of Directors, AMSAODD (a
nationwide organization of more
than 2,500 physicians involved in
the prevention and treatment of
drug dependencies) urged the fol-
lowing steps be taken in education,
treatment, and possible medical
use.

EDUCATION

» for students, from early elemen-
tary school through college—
provision of scientifically accu-
rate information on the dangers
and harmful effects of mari-
juana, and on the disease of
marijuana dependence.

o for health and human service
professionals—required instruc-
tion as part of their training cur-
riculum.

- for alcoholics and those depen-
dent on other drugs—warnings
on the need for abstinence trom
marijuana, and on marijuana's
role in precipitating relapse.

DRUG
TREATMENT

» should be offered to per-
sons dependent on mari-
juana who are convicted
of a drug-related offense,
including driving under
the influence of alcohol
and/or other drugs.

MEDICAL USE

e any approved medical
use of marijuana or
delta-9-tetrahydrocannabinol
(its chief active ingredient), for
treating glaucoma or emesis
(vomiting) associated with che-
motherapy should be under di-
rect supervision of a physician
licensed to prescribe this drug.

—AMSAODD .Vein Release, June 12. 1957.

MARIJUANA
DISRUPTS ESSENTIAL
HORMONE IN WOMEN

Endocrine studies in experimen-
tal animals have consistently shown
that the female reproductive system
is very sensitive to the effects of
marijuana. Now, the first con-
trolled study in women on ‘'he
acute effects of marijuana on the
hormones essential for normal re-
productive functioning has shown
that smoking a single marijuana
cigarette after ovulation decreases
the plasma level of luteini:fng hor-
mone (LH).

The hormone is essential for
maintaining a functional corpus lu-
teum following fertilization; with-
out adequate levels of LH, implan-
tation of conceptus in the uterus
can not take place.

NIDA Grantees, Drs. Jack Men-
dehon and Nancy Mello, and cow-
orkers at the Harvard Medical
School—McLean Hospital Alcohol
and Drug Abuse Research Center,
determined the effect of smoking
marijuana on the plasma levels of
LH, estradiol, and progesterone
during both the follicular (pre-ovu-
latory) and luteal (post-ovulatorv)
phases of the menstrual cycle in 16
women (average age 25 years). The

INFORMATION

hormones were measured during a
5-hour period following smoking.

All the subjects had normal phys-
ical examinations, normal physical
and mental health histories, and
normal menstrual cycles. None had
used prescription drugs, including
birth control pills, during the year
before the study, and none had a
history of alcohol and other drug
abuse.

Using a double-blind experimen-
tal design, each woman served as
her own control, smoking either
one marijuana cigarette or a mari-
juana placebo.

The single dose of marijuana dur-
ing the luteal phase of the men-
strual cycle suppressed LH levels by
30°0, suggesting the possibility that
chronic use of the drug may ad-
versely affect reproductive func-
tioning in women. Smoking mari-
juana during the follicular phase
produced no significant effect on
LH. During the short 3-hour exper-
imental period, no effects on estra-
diol or progesterone were noted in
either phase of the mensrrual cvcle.

The finding of the Harvard re-
searchers was recently published in
the Journal of Pharmacology and. ex-
perimental Therapeutics, “mari-
juana Smoking Suppresses Luteiniz-
ing Hormone in Women."

-ADAMHA Xeui. Vol. XIll. So. 3. March
1957,

MARIJUANA SUPPRESSES
IMMUNE SYSTEM

A University of South Florida
College of Medicine study verifies
earlier research which links mari-
juana ro suppression of the immune
svstem.

Researchers took blood samples
from healthy donors who had no
history of marijuana use and added
tetrahydrocannabinol iTHC), the
psvchoactive ingredient in mari-
juana.

Examination of the specimens
show THC suppresses the natural
killer cells which are the first line of

(continued on page T



December 3, 1986

MEMORANDUM

ATTN:

FROM  Penelope Weyhrauch
Legislative Analyst

RE: Recriminalization of Marijuana
Research Request 87.047

You requested a discussion of federal and State law criminalizing
marijuana, and were interested in which states had amended their constitu-
tions to conform with federal drug law. You also asked for information on
recriminalizing marijuana in Alaska by constitutional amendment and/or
legislation.

Federal Law

The Comprehensive Drug Abuse Prevention and Treatment (CDAPT) Act of 1970
(also known as the Controlled Substances Act) criminalizes the possession
and distribution of marijuana. Under the act, possession of any amount of
marijuana is a criminal offense. Both a fine and incarceration can be
imposed on a person possessing marijuana, subject to a court's discretion.
Any offense other than simple possession (first offense) is a felony.
Attachment A contains a copy of applicable sections of the CDAPT Act.

The Anti Drug Abuse Act of 1986 set mandatory sentences for simple
possession of marijuana and for possession with intent to distribute.
Penalties are specified in Table 1. The act also specified penalties for
distributing drugs to juveniles and pregnant women, distributing drugs near
schools and appropriated funds for states to improve narcotics control.

Federal drug laws may be enforced in ’‘any state by federal agents. State
law enforcement officers may also enforce federal drug laws. According to
Gretchen Derr, Special Assistant to the Alaska Commissioner of Public
Safety, Alaska State Police usually will not pursue a federal offense until
the U.S. Attorney's office authorizes such action.



TABLE 1
FEDERAL PENALTIES FOR THE POSSESSION OF MARIJUANA

First OFfense Second Offense
Fine Incarceration Fine Incarceration
(000). (Years) (000) (Years)
Simple Possession $5 1 or probation $1 to $5* 1*

Possession with Intent to Distribute

Quantity (kilograms):

0 to 50
individual 250 5 500 10
corporation 1,000 2,000

50 to 99
individual 1,000 20 2,000 30
corporation 5,000 10,000

100 to 999
individual 2,000 5 to 40* 4,000 10 to
corporation 5,000 10,000

1000 and up
individual 5,000 10 to 1life* 8,000 20 to
corporation 10,000 20,000

Cultivation:

< 100 plants &

0-50 kg 250 5 500 10
> 100 plants &

0-99 kilograms 1,000 20 2,000 30
NOTES:

*--Mandatory Sentencing.

Simple possession by quantity is not defined in federal law. A first
offender of simple possession will often be put on probation, with the
record expunged after the completion of probation. If the offense s

repeated, courts then apply either the first or second offense penalties.

Possession with intent to distribute can be inferred by the quantity of
marijuana in possession, even if a sale has not occurred. Distribution of
a small amount of marijuana for no renumeration is often treated as simple
possession.

Cultivation of more than 100 plants with a weight greater than 09
kilograms, ~carries the same penalties, according to the quantity, as
possession with intent to distribute.

"Corporation™ includes any organization, asssociation, or group of drug
traffickers.

Prepared by the House Research Agency, December 1986.
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According to Jim Walsh, Assistant Attorney with the U.S. Department of
Justice Controlled Substance Unit, the federal government has no interest
in prosecuting for possession of small amounts of marijuana. Federal
enforcement agencies are interested in the smuggling and trafficking of
large amounts and rarely pursue or prosecute small-scale possessors.

State Law

Although most states have traditionally followed the federal lead regarding
drug legislation, a state is not in violation of federal law because its
prohibitions on the possession and distribution of marijuana differ from

eral law. Adoption of federal provisions in this area is not mandatory,
ai.d states may develop their own policies regarding marijuana within their
state boundaries. No state has amended its constitution in order to con-
form with federal drug legislation. The Uniform Controlled Substance Act
of 1970--model legislation drafted by the National Conference of Commis-
sioners on Uniform State laws--was designed to make state laws more
compatible with federal law. Between 35 and 40 states have adopted the
Uniform Act.

State marijuana laws are listed on Table 2. As shown on this table, eleven
states--Alaska, California, Colorado, Maine, Minnesota, Mississippi,
Nebraska, New York, North Carolina, Ohio, and Oregon--have decriminalized

marijuana. Decriminalization means that the possession of marijuana is
considered a civil offense or a criminal infraction and is not punishable
by incarceration. In states which have decriminalized marijuana, a cita-
tion and a small fine are the usual penalties for violations. None of the

states that have decriminalized marijuana have recriminalized it.

Twenty-eight states allow for a conditional discharge for first-time,
simple possession violators; defendants are released, generally without an
adjudication of guilt, on condition that they satisfy certain requirements,
such as participation in a drug education program. In Massachusetts, a
first offense possessor of any amount of marijuana is subject only to
probation.

State laws relating to subsequent violation of simple possession provisions
and for cultivation and selling marijuana vary greatly. In a majority of
states, cultivation is punished as heavily as the sale of marijuana.
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Alaska Law

In Ravin v. State, the Supreme Court of Alaska held that the possession of
marijuana for personal wuse in the home by adults is protected by the right

to privacy «clause in the Alaska Constitution. Decriminalization of
marijuana, however, applies only to the possession of marijuana in the
home, as the Ravin case states. Possession outside the home in any amount

is a criminal violation.

Linder Alaska law, oenalties for the possession of marijuana increase as the
quantity involved increases. It is a criminal violation to possess up to
one ounce of marijuana in a public area (AS 11.71.070). It is a class B
misdemeanor to possess one ounce or more in a public area or to possess
more than four ounces of marijuana anywhere (AS 11.71.060). According to
Gayle Horetski, Assistant Attorney General with the Criminal Division of
the Alaska Attorney General's office, AS 11.71.060 could apply to the
possession of more than four ounces in a private home. Alaska statutes
prohibiting the possession and distribution of marijuana are Attachment B
of this memorandum.

Recriminalizing Marijuana

Recriminalization of marijuana in Alaska could occur by amending the Alaska
Constitution or by repealing existing legislation and enacting new legis-
lation. If the Alaska Constitution were amended to exempt the possession
of marijuana from the right to privacy clause, State statutes would still
have to be amended in order to criminalize possession of small amounts of
marijuana. If State statutes were amended to criminalize marijuana and the
constitution were not amended, the amendedstatutes would probably be
challenged under the Ravin decision.

Amending the Alaska Constitution requires a two-thirdsvote ofthe
legislature and a majority vote by the people [Article 13, Section 1 of the
constitution (Attachment C)]. Ms. Horetski suggests thatlangaugeto
exempt the possession of marijuana from the constitutional right tc privacy
might be: "Rights embodied in this section do not extend to the possession
of controlled substances (or marijuana).” In 1985, a Senate resolution was

proposed to exempt the possession of controlled substances from the
constitutional right to privacy (Attachment D).

The Ravin decision is unique anong states. Of the nine states which
have right to privacy clauses in their constitutions, California and
Hawaii have also addressed the clause in regard to possession of mari-
juana. In both states, the courts found the claim to be untenable.
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Amending State statutes would involve redesigning the structure of the
current drug statutes. This would include the repeal of AS 11.71.070,
amending statutes which specify penalties for possession of marijuana, and
cross referencing statutes to amend all statutes that relate to marijuana.
According to Ms. Horetski, if the constitution were not amended to exclude
marijuana from the right to privacy clause, statutes criminalizing mari-
juana could be struck down at the trial court level and the case would
probably be appealed to the Supreme Court. According to a fiscal note
prepared by the Attorney General's office, convincing the trial court to
reverse the Ravin ruling would require that the prosecutor present scien-
tific evidence that the effects of marijuana wuse are so injurious to a
person's mental and physical health as to justify the legislative decision
to prohibit the use of marijuana by anyone at any time.

On appeal, the Supreme Court would decide whether the State has proved that
there is a "compelling State interest” in prohibiting the use of marijuana
which outweighs an individual's right to privacy under tha State Constitu-
tion. The fiscal note also stated that to prove a compelling State
interest, the State must show that the legislature's consideration of the
recriminalization of marijuana included extensive public hearings, debate
on the merits of recriminalization and discussions of the most recent
studies regarding the physical, emotional, and social effects of marijuana
usage.

I hope this information is helpful to you. Please contact us if you have
any questions or if we can be of further assistance.

PW

Attachments
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eclosure pursuant lo subsection (.1) ul section 552
-ihlc [5 USCS 8§ 552(h)]. I') ummhi of subsection
3552(!»)(4)] sh.ili be considered confidential and
xcpl ilut such information 111:1) t« disclosed to
le United States concerned with carrying out this
elevanl in any proceeding lor the enforcement of

oses of tins section, section 401(d). and section
Itd). 842(a)(‘M

lias the meaning given micl, term 1 section
*>M(a)(i)]
Inline” means I-(I-phenvicsih-.vw li piperidine,
late precursor, homolog, analog. 01 denvative (or
ihenylcvclohe.xyl) piperidine th.it is included in
Y'ij, o0l tiiis title.
it'V ir'ieltitles its salts and acyl .I’-iiv.ilivcs
91-51 4, Title Il. Part C. §5Id. s ,dded Nov. 10.
I, ? 202(a). 92 Slat. 5774 1

#1&.1 \RY LAWS AND 11Kl UIIM S

in this section, is Title Il <L Avt <bl 27. il»,
1 1242. which appears general!;, is 21 USCS
il isMlicalion of such Title. lonsult | SCS Tables

i 1tvis section, is Title |1l M A1 <k: _7, |w70,
12»5. whk.li appears gener.dl;. .0 21 |_SCS

elassilicationjof such lille. consiui USCS |ables

|

'lit It". referred to in this NCetinn. ale eniitaiiieiJ
i

eii:

gf this section, see Aet Nov Ilu. 1. P. 1. 95

0.1.92 Siai 3776, which appears as an Other

sCi thi >t

Nia. 111 1978; tune to siitnihl piperidine report;
Ait N.iv 10. 1978. P 1. 9f.t,33. ‘lille 1I.
. provided:

iilcd under paragraph (2). Illie amendments made
ng this section and amending 21 USCS (ft) 841-
eel on the date of the enactment of tins Act
978] | o

pined to submit a repoit undei section 310(a2(1)
Substances Act subset (a)(1) of this section
tilitm. sale. o1 lin]xi|tilion of plpeildme during

J \

Drug Abuse Prevention 21 USCS § 841
(he 90 days alter the dale of the enactment of this Act (enacted
Nov. 10, 1978] may submit such report any lime up to 97 days after
such date of enactment
“(3) Until otherwise provided by the Attorney General by regula-
tion, the information required lo be reported by a person under \
section 310(a)(1) of the Controlled Substances Act (as added by \
section 202(a)(2) of this title) subsee. (a)(1) of this section with \
respect lo the person's distribution, sale, or importation of piperidine
shall—

“(A) be the information described in subparagraphs (A) and (B)

of such section, and

"(B) except as provided in paragraph (2) of this subsection, be

reported not later than seven days after the date of such distribu-

tion, sale, or importation.".
Regulations for piperidine reporting. Act Nov 111, 1978, P. I. 95-633,
Title 1l. §203(b), 92 Slat. 3777, required the Attorney General to
publish proposed interim regulations for piperidine reporlmg under
subsee. (a) of this section not later than 30 days after enactment on
Nov. 10, 1978, and final interim regulations not later than 75 days after
enactment on Nov. 10, 1978, such final interim regulations 10 be
effective on and after the 91st day after such enactment.

Report to President and Congress on effectiveness of 21 USCS 8Ut
et seq. Aet Nov. 10, 1978, P. 1. 95-633, Title Il. 8 203(e). 92 Slat
3777, required the Attorney General lo analyze and evaluate the
impact and effectiveness of the amendments made by 21 USCS §§ SOI
ct seq. and report to the President and Congress not later than Mar. .
1980.

Repeal of this section. Aet Sept. 26, 1980, P. L. 96-359, § 8(b), 94 Stat
1194, deleted §203(d) iff Act Nov. 10, 1978, P . 95-633. 92 Stat
3777, which would have repealed this section, effective Jan. 1, 1981.

OITKNSES AND PENALTIES

£841C" Proliibite<l nets

(@) Unlawful acts. Except as authorized by this title, it shall be unlawful
for any person knowingly or intentionally—
(1) lo manufacture, distribute, or dispense, or possess willi intent to
manufacture, distribute, or dispense, a controlled substance; or
(2) to crcale.~c]islribute. or dispense, or possess with intent to distribute
or dispense, a counterfeit substance.

Ib) Penalties. Except as otherwise provided 1 section 405 [21 USC.S
845], any person who violates subsection fa) of this section shall be
sentenced as follows:

(I)(A),In the case of a controlled substance in schedule 1 or Il which is

men! of not more than 15.ve;trbi_a-liin: of 11Q1.J1101(LdiliUl.$.25/XX), or

161
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(Unchanged] , o .
ange, of address. Every registrant uniter this title shall be required to report any chan%e
y

profeSsional, or business address tr such manner as the Altomc, Gener.il ‘shall

(AS amended Oct. 12 1984, P. L. 98-473, Title I, Ch V. Pan B. §8 514, 515.  Stit. 2074)
HISTORY; ANCILLARY LAWS AND DIRECTIVES
Refeiencces In text:
“Schedules I1. I, IV. nr V", referred to in this section are contained in 21 USCS : 512(c)
Amendments: . . .
1984, Act Oct. 12. 1984, in_subsec. ﬁCXO. substituted subpara (A) fnr one which read.
"wiih respect to any narcotic controlled substance in schedule [I. "Il IV. nr V. ro the

5
8

prescribing or administering of such substance by a practitioner in the lawful course it his
professional practice unless such substance was prescribed or administered in the e.e;se ¢!
maintenance treatment or detoxification treatment of an individual, or", and stb'tituud
subpara (B) for orc which read: "with respect lo nonnarcmie controlled Slbalances in
schedule 11 1I, IV, or V. io any practitioner who dispenses such substance'  his
patients, unless the practitioner is regularIK engagfed Jin" charging Ins paiicnis, either
separately or ingether wuh charges for other professional sefvices, for' subijr.ccs so
dispensed;", atd added subsee. (g).

841 fprnhihiH'd nets A

Unchanged

enalties. éxc_ept as otherwise provided in section 405 or 405A (21 USCS 5{45 or 545a].

any person who violates subsection (ae of this section shall be sentenced as follows;

(I)(A) In the case of a violation of subsection (a) of this section involving—

(i). 100 grains or more of a controlled” Substance in schedule |"or Il which is a
mixture Or substance containing a detectable amount of a narcotic drug other than a
narcotic drug consisting of—

q coca leaves; o , ,

I1) a compound, manufacture, salt, derivative, or preparation of coca ieaves; or
(1), a substance chemically identical thereto; _ .
(i) a k||0(%_ram or more of any other controlled substance in schedule | or Il which
IS'a narcotic drug; N

ui) 500 grams or more Pf phencyclidine (PCP); or

Iv) 5 grams or more of lysergic acid diethylamide (LSD);
such person shall be sentenced to a term of imprisonment of not more than 20 years, a
tine of not more than $250.000. oh,both. If any person com \ts such a violation after
one or more prior convictions of him for an dllense, Pumsha e under this paragraph,
or for a felony under any other provision of this title or title I1| or other iaw of a
State, the United Stales, or a foreign country relatg,n% 10 narcotic drugs, marihuana, or
Jepiessant or stimulant” substances, have become final, such person Shail be sentenced
fo a term of imprisonment of not more than 40 yeais. & fine of r. mmore than
5 5 "AX). or both. _ o
(I|L In (he case of a controlled substance in schedule | or II. except > provided in
Sl# Iﬁ)aral%ra}phs SA) and SCQ such person shall be sentenced fo a term of imprisonment
of not. more than" 15 ¥,e rs, a tine of not more than 5125,000. or both It any person
commits such a violation after one or more prior convictions of h:m for an cilen.se
8un|,shable under thﬁ Vvara‘graph, or for a felony under any ?the,r rovision of this title

rtitle 11| or other [aw of"a Jtate, the United” States, or a foreig countrg relating 10
narcotic drugs, marihuana, or depressant or stimulant substances, have become anal,
such person shall be sentenced to a term of imprisonment of not more than 50 years, a
tine of not more than 5250,000. or both. Any sentence Imposing a term of Inprison-
ment under this R]ara?rg[ph shall, in the absence of such a prior” conviction, |mﬁose a
spcvial parole term of a least 3 years In aqdition to micl, term ol imprisonment ad

vi;.iil, *f there wav such a prior conviction, impose a -peilai paroie cd e

yt.ns m aJditu ' to such term of imprisonment, . _

Mz In the case 0l levs jnijii 5L kilograms ,.f m.iimu.ir..*. io . dug,-.mi. .: _ e

Kill',meu @ hashtvti oil or it iSc case ol any coal:. ey, U .L.ulic 0 ill. ".ch

.C.n1Sill, except js provided m Paragraphs 4o Nl 5) 0 o s sechic! e
* g moie ::.in

sentenced | ?,t?rm P Imprisonment ot not mohe than v > a
..o It 1t any” prison commits such a VioLlt, m .Qte: re T +.are_ prior
1'vidioil" of i lor. an ollense ,ﬁumshat()}e under this , tr.iclipl. ¢ r felo,Pg
vnder any o.her provision of tins title or tide I1I or oite: . w ol Slnc :ie t alled
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the fime which was spent op specid

revoked may he
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Slates, or a foreign count% relatln? to narcotic drugs
stimulant substances, have hecome ,
imprisonment of not more than 10 years, a fine of not more than S100.000, or. both.
A.n sentence |mpos_|n? a term of Imprisonment _under this R]arafgraph shall, in the
absence of such a priof conviction, impose a special parole term of at’ least 2 years in
addition to such ferm of imprisonment and shall, If there was such a prior conviction
ﬁgﬁss%n% e?ﬁemal parole term of at least 4 years In addition 1o such term of
(2) In the case of a controlled substance in schedule 1V, such person shall be sentenced to
a term of imprisonment of not more than 3 years, a fine of not more than S25.000, or
both. If any person commits such. a violation after one or more prior convictions of him
for an offerise punishable under this paragraph, or for a ,felong under any other provision
of this title or title |1l or other law of @ State, the United States, or & foreign' country
relating to narcotic drugs, marihuana, or depressant or stimulant substances, have become
final, such person shall be Sentenced fo a term of Imprisonment of not more than 6 years
a fine of not more than S50.000, or both. Any sentence imposing a term of imprisonment
under this paragraloh shall, In the absence of such a prior convicion, impose a special
Parole term of at least one year in addition to such term of imprisonment and shall, If
raeé,e, was such a prior. conviction, impose a special parole term of a least 2 years in
adaition to such term of |mf)r|sonment. _

(3) In the “asc of a controlled substance in schedule V, auch Person shall be sentenced to
a term of imprisonment of not more than one Year, a fine of not more than S10,000, or
both. If any person commits such a violation after gne or more convictions of him for an
offense punLnable under this para&raph, or for a crime under any other provision of this
title or title 11 or qther law of a State, the United States, or aforﬁgn cbountr relating to
narcotic drygs, marihuana, or depressant or stimulant substances, have beconie final, Such
Rerson shall"be sentenced to %term of imprisonment of not more than 2 years, a fine of
ot more than S20.000, or both. . . _

%,4) Notwﬂhst_andm? paragraph. (1)(C) of this subsection, any person Wl ' violates subsec-
jon (a) of this section by distributing a small amount of marihuana fo_ to remuneration
shall ‘be treated as provided In subsections (a) and (b) of section 404 (21 USCS 4 844(a),

5) Notwithstanding paragraph (1), any person who violates subsection <ai by cultivating a
controlled substance on Federal property shall be fined not more than—

A;j S500.0CO if such person is an individual; and

marihuana, or depressant or

=
[

B) S1,000.000 if such person is not an individual.
0) .efoealedﬁ . _ . . _
| Specia LJJaroe ferm. A special parole term imposed under this section or sectl?n 45 A
SCS 8§ Hb, 45 ma;P te revoked It its terms and conditions jrc violated,

be diminished by
arole. A IPersgn whose sPemal g role term has beef
required lo serve all _ordp of the remainder 0f the new term of

or in_ this section or section 405(.) 405A ‘21

tL)J %\SN $3845. 845a] shall 'be In jddition to. and not in lieu of. any other parole provided for
(?)[Uhchange(g .

As amended Oct. 12 1484 I' L 98-473. Title Il. Cn V. Subeh. I'art A. Suhpart. 502,
03(b)( 11(2L"S Stat 206H. 2(>t<n

20
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Drug Aiujsi Pkiivi ntion

I'SCS 8r(43 lor |M*ssessiim of devices cnpnhic ol
making ordinary drugs jpivcjr lo be controlled
Mjhsijnces Unncd Stales v Gesu.ildi (1481, CA2
NV) 660 F2d 54

12. Appellate review
~ Several asseried bul unsubstantiated errors in
introducing uimmunicalions obtained pursuant

in federal wire interception siiiuie do nol re-

guire reversal of convictions under 21 USCS
8841, 843(h). 452 Unncd Slates v Falcone
11474, CA3 NJ) 505 F2d 478. cert den 420 US
455, 43 1 faj 2d 432, 95 S O 1338. 45 S Cl
1339 and (disagreed with Uniled Stales v Gi-

11 USCS § 844

United Slates v Angclini (CA7 111} 5h5 F2U 409.
ceri den 435 US 923. 55 L lid 2J 517. 98 S Cl
1487) and (disagreed with United Stales v Diana
LCA4 SC) 605 F2d 1307, cerl den 444 US 1102
2 L FaJ2d 787. 100 S CI 1067))

I'ctmissiblc ineonsisirni  verdict rule canunl
opcraie lo sustain convicnon on charge of using
telephone 1o rucililale conspirac) in possess co-
caine wnh micnl lo distribute where delcudanl is
acquitted of underlying conspiracy and where
indictment charges specific conspiracy in one
counl and in separate count charges facilitation
United Stales v Hrooks (198.3. CAIl Ga) 703
F2d 1273. reh den (CAIl Ga) 712 F2d 1419

ganic (CA2 SJV) 5IK 1-2d 502 (disagreed with

8§844. Simple possession-

(@ Unlawful acts; penalties. It shall he unlawful Tor any person knowingly
or intentionally to possess a controlled substance unless such substance was
obiained directly, or pursuant to a valid prescription or order, from a
practitioner, while acting in the course of his professional practice, or
except as otherwise authorized by this title or title Ill. Any person who
violates this subsection shall be sentenced to a term of imprisonment of not
more than one year, a fine of not more than S5.000. or both, except that if
he commits such ofTense after a prior conviction or convictions under this
subsection have become final, he shall be sentenced to a term of imprison-
ment of not more than 2 years, a fine of not more than S10.000. or both.

(b) Conditional discharge and expunging of records for first offense. (1) If
any person who has not previously been convicted of violating subset-
lion (@) of (his section, any other provision of this title or title IlI, or
any oilier law of the United States relating to narcotic drugs, mari-
huana, or depressant or stimulant substances, is found gquilty of a
violation of subsection (a) of this section alter trial or upon a plea of
guilty, the court ma\, without entering a judgment of guilty and with
the consent of such person, defer further proceedings and place him on
probation upon such reasonable conditions as it may require and for
such period, not to exceed one year, as the court may prescribe. Upon
violation of a condition of the probation, the court may enter an
adjudication of guili ami proceed as otherwise provided. The court may.
in its discretion, dismiss the proceedings against such person and
discharge him from probation before the expiration of the maximum
period piescribed lot such person's probation. If during the period of his
probation such person does uoi violate any of the conditions of the
pioi‘alu'i:. (hen upon expiration of such period (he eourl shall discharge
sticli prison and dismiss the ptocerdmgs against him Discharge and
disir.iss.ii miller iliis subsection shall be without court adtudic.ition of
puill. bm a noiipublie iccoul tlieieof shall be retained by the Depart-
ment oi Insure solely foi the pmposc of use by the courts in deterimn-

:n5
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mg whether or not, in subsequent proceedings, sueli person qualities
under this subsection. Such discharge or dismissal shall not be deemed a
conviction for purposes of disqualifications or disabilities imposed by law
upon conviction of a crime (including the penalties prescribed under this
part [21 USCS 88§ 841 ct seq.] for second or subsequent convictions) or
for any other purpose. Discharge and dismissal under this section may
occur only once with respect to any person.

(2) Upon the dismissal of such person and discharge of the proceedings
against him under paragraph (1) of this subsection, such person, if he
was not over twenty-one years of age at the time of the offense, may
apply to the court for an order to expunge from all official records
(other than the nonpublic records to be retained by the Department of
Justice under paragraph (1)) all recordation relating to his arrest,
indictment or information, trial, finding of guilty, and dismissal and
discharge pursuant to this section. If the court determines, after hearing,
that such person was dismissed and the proceedings against him dis-
charged and that he was not over twenty-one years of age at the time of
the offense, it shall enter such order. The effect of such order shall be to
restore such person, in the contemplation of the law, to the status he
occupied before such arrest or indictment or information. No person as
to whom such order has been entered shall be held thereafter under any
provision of any law to be guilty of perjury or otherwise giving a false
statement by reason of his failures to recite or acknowledge such arrest,
or indictment or information, or 'rial in response to any inquiry made of
him for any purpose.

(Oct. 2T 1Q-O. P. L. 01-513. Title Il. Pan D. : - “i. Stat 1204 >

HISTORY: \SC1LLaRY DIRECTIVES

References in text:

"Tins mle". referred to in thissection, is Title li of Act Oci. 2'. I't'O.
I\ L. 01-513, S4 Stal. 1242, which appears generally as 21 t:SCS
88 SOI el seq. For full classification of such Title, consult USCS fables
volumes.

“Tide 1117, referred to in this section, is Tide Il of Aet Oct. 27. U4
P. L. 41-513, 84 Stat. 1285, which appears generally as 21 USCS
88851 el seq. For full classiricaiion of such Title, consult USCS luhles
volumes.

Effective date of section:

Act Oct. 27. 1470. P. L. 41-513. Title 1l. Part G, §704(a). sa Si.u
12S4. which appears as 21 USCS §KOI uuie. piovnjed Ili.u ih*- *
is eiliviiu* on the lirsi das ol the seventh ialand.it month ih,i ]
.me the day immediately preceding eii.iciiuenl on I1Vi ' i'l'o
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RESEARCH GUIDE

Am Jur:

25 Am Jur 2d, Drugs, Narcotics, and Poisons 8§ 37, 39, 45.

Forms:

15 Federal Procedural Forms L Ed, Statutes of Limitation, and Other

Time Limits § 61:32.

Annotations:

Cons'itutionality of stale legislation

imposing criminal pcnalt'cs for

personal possession or use of marijuana. 96 ALR.Jd 225.

Texts:

Hailey and Rothblatt, Handling Narcotic and Drug Cases

Law Review Articles:

McLaughlin, Cocaine: The History and Regulation of a Dangerous

Drug. 58 Cornell L Rev 537.

INTERPRETIVE NOTES AND DECISIONS

| Generally

2 Applicability

3 Possession, generally

« —Quantity of drug possessed
3 Probable cause for search and arrest
6 Separate offenses

7 Indictment

K Witnesses

q lividencc

10 -Sufficiency
N Defenses
13 Jury instruclions

1" Sentence

. Generally

Dicrc is no difference in requisite menial
.opacity (*'knowingly or inlcniionally'") for mere
possession (21 USCS § 844(a)) or for possession
wiih uncut lo distribulc (21 USCS §841(a)).
I'mird Stales v Trujillo (1*474, CAIO NM) 417
12d 408

Kov word in 21 USCS §844(a) is "unless™,
(eesession Younlawful unless accused obtained
J*SHS.im 1 .onlinlled substance puisu.nil in
ulnl piiMupturn, hi L'rilei in eslahlish debiise
s eill it ..a-ss" clause, it is not eitillliill Psi
Jei.ini on " e gli,w ifiii original issuance of.line
w is prvsii mm lo s I | ptrs,'ii|Htiui lie itest i+
vtow Ib.( Irs p...session wes puisu.iiil b*
viiplioii I nileil stall's , [-illi,*s il'i'"M |iei \*-
DC.T ‘DIM bl

1S >, alwai. msiilai as il plolnhils *s
session it nialliniibi. ili*es not violate untiviil.i
il'v i tisiiiiltiiii.il_iii*hl 4l pnv.nv. Prllei *
Sliig il'D* \I -sk i] SMi [*' 1 111.11

2. Applicability

Person who was in Status 01 addiel, i e.
unable to resist compulsive urge to take narcotic
drugs, would lack requisite mens rea lo be
responsible criminally lor simple non-trafficking
ossession of narcotic dru? for his own use
ntied Slates v Lindse> (Tq7|. nc Disi Col(}
324 F Supp 35 add in pari wnhoui op an
vacated in pari wuhoul op on other grounds 15¢
App DC 57. 4X6 F2J 131’

J. Possession, generally o
Possession of confederate wijs possession O
defendant Willsinan v (Tilled Stales il1q23, CAS
Mo) 286 F 852 . . .
Defendant using bsils for culling morﬁhme
was in possession ol such morphine as adhered
i0 lools” United Slates i Adelman (I°3'). CA2
NY) 107 Fad 447, o
Possession for use di>es not dilfer. in legal
elfeei. from possession for anv oilier illegmmaie
urpiose. such as for sale or distribution "I'dla '
nited Stales 1]447. C\» Cat)  PM oM
Delendanl did not ‘lave p.'s-essim < n.it-
voin liin's wiilun ill.Imine ot predcvissoi to 2!
1 SC's ( S44 when lie Md neither personal phssi-
ii vtisiodv nor Smil.'l uier drugs, .liihoiieh N
lal niM:.d ill i uiillim s,Icine ol piul will)
poison tiol n "iil. aZLi 'i,i b.oe such
(ei"ii.o ..islolv .i contioi of tiinClie drugs
it. ‘ i Tuiud Stales 11", 1"A" s'all M’
| emfe;
| AL L 10" 0} Ami Mert lidl
I‘nunF.H NtsM s itit) Irdilrtl hi n.iKt'lics bill
v [n'kftl UMtkme «flHI-'Usinp uilll Th.it prill
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21 USCS 8844, n3

sip.il Ihill enabled assurance iif delivery, etuild
tun_he held In have dominion anil confrol over
miii: delivered and could mil lie vud In have
posscssiun (if il United Slates v June-. (1
I'A2 NY) )X F2d 2b

CtiiiMmeli'e possession nii*hi he established
hy slumme dtuiiiiianee and etiniml over the
narcnliev. although jelual control remained in
someone elve. linnet) Slides v Rosarm (IfH .
CA2 NY) »27 | "I 'hi

Possession ailct)nale intnnviel under 21 USCS
; 144(a) may he construct ve raiher than aclujl.
if jury reasonahly believes driver knew marijuana
was concealed in truck or if driver of ear Ihal
served to direct truck knew truck contained
uianju.ina. Ihere is construttoe possession ol
drug, hul mere presence near truck or in yard id
home lo winch truck was dnscn dues mil give,
use In consiruclivc profession Unncd Stales s
Maspcro (1474, CA5 Tex) 40h F2d 1454

Joini purchasers and possessors of controlled
substance who intend to share it between them-
selves as users can not be found guilty of felony
possession with inlent lo distribute within mean-
ing of 21 USCS §X4l(aXl), as distinguished
from misdemeanor simple possession in violation
of 21 USCS §844. United Stales v Swiderski
(1977, CA2 NY) 548 F2d 445.

4, —Quantity of drug possessed

"Usable q_uantlltP/" doctrine is neither applica-
ble nor appioprialc for use in connection wiili
grosecutlons.under 21 USCS §.144(a) Umled
tales VJcttcis (1°75. CAT Iml) 524 |-2d 25)

Defendant can projverly Ik eonvieled under 21
| SCS ~-14 Tor possession of 25 grams of
:uariiiniiu despne Ins contention tlicit statute
should not Ik interpreted to permit convictions
bawd uj«ui so small atnount of drug Ihal il
could not Ik wused fur ils common ~purpose,
under Ici'ral law, eonvielion will be upheld
where any mcusurcuhle amount of any eoiurollcs|
substance is found, and § 844 makes no distinc-
tion between relative hannfulness of drug in-
volved. Inn prohibits possession of any controlled
substance with no usability lest recognlzed
Dinted Slai « V Harold (10 <\< | [.j S8X | 2d

e

s. I'mhaldi * mse *ir search and iirresl

In pt% t viol.dim' All.,ills laws
I'flint* In ' ‘e .1 Dial * doll si'll I'lllidils
aaltis. "il  *e rwon niVi'iv' observation
iddiilv. .nl'ii ani'v slildislis pi. bii-ie cause I'i
li'lendnil « 1".si 1 lined si.iles i Wilkes il'i'l
(A2N\L:"tI MU

Nuspi. [i»i's , ii. ii'ilslaiii'i's mvolv mi', ii'isei valioe
“ in.o io-ii ol Miricptilions iiauslet ol

Food and Drugs

package into aerIane apparenllly owned by per-
son suspected of narcotics traffic, failure of de-
fendant pilot 10 answer truthfully agent's ques-
tions ahoui his employ mem. expiration of medi-
cal certificate for aviation, license which diKs not
permit defendant to pilot type of plane lie is
piloting, and fear ol agent that pilot or his
companion may be armed, permit detention of
airplane at gunpoint by narcotics agent prior lo
actual discovery of contraband and later arrest
of defendant: search is reasonable and made wnh
probable cause such that no consniulional guar-
antee of Fourth Amendment is violated United
Stales v Richards L31474, CAV Call 500 F2d
1025. eeri den 420 US >04. 4'. 1L Ed 2d )0). o'
S Ct 111X . o
Evidence of "detail corroboration" in search
warrant_jpplis‘iiou which is limned In allium’s
venlication Ihal house where informant person-
ally observed marijuana belonged to dclendant.
without more, lacks probative value United
%%tes v Schmidt (|0X]. CA8 Minn) b2 t2d

Tip by caller that contained information that
defendant is illegal alien bul carries "green
card", though not entirely correct, is sufficiently
correct lo support search and subsequent arrest
for illegal possession of opium where other infor-
mation” given in lip is corroborated by defen-
dant's acts and surroundlng circumstances
Untied Slates \ Ho Yee Hon (|074. SI)\Y | )-8
F Snpp '82

(i. Separate nHVnscx

Possession ol seven! kirns ol d*iii> at same
tune did not constitute *-palate and distinct
ollense as to each kind lirnden v | mted States
(1020. CAS Minn) 2'0 F 441

Olfense ol selling ww segarate Irom that of
|vosscsMtui and convicln'n of both wis not double
jeopardy. IV Hollis v United States 11'C . CCA7
111{)22 F2d 'MS. cert den 2'h US n)d. *; L EJ
74148 S CI 420.

Purchase, possession and suic ot drugs were
separate olfcnses and stibiect tv' separate penal-
tzlga Walsh v While II'U'o DAS Kin) 2 F2d

lesi_ ol wlielher viii.v ii.iiis.iciiou vio.ates two
sejiraie slat.dots pfov.viouv n whdb.et each
piovisioii it.iuiiv", “oot "t 11: Oiit otbei d.w
not. ae,1 vo iid'viilieni .h.tii.-- e. 0L ivio .omits
ui'lawt.d j-o*s-vioii 1 -io.-i'  -i' 0L n.i'voi-
WV *tatvis Tw » 0TIV, Vo) e, EIWF visHjRIIVI'Y
ii'jvivsi-vt on , 0101, 't. Lon '»'ili , Oiinlv did no:
vnillie 1dill 4ilieul- v pro/l'lli*li nc.tiuy!

double HOg:]I.I\(. '[I( viARTE T nind
Mali's v loOitvoii it'" i ) 2t" 121 1"*1
\’/vfleillneu [s l.. 1011211 " SDi

«a

se|
lie
lo
fe,
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*h It man air<rinative defense to a proNCCulion under ial3| of this
«elint. lh.it .it tin- lime of the possession the school was closed to nn>

1 Ntivit, involving ptrsons under 1Hyears of .ij;e Nothing in
Wi+ sal. sectmii precludes a prosecution under any other provision of
this section or any other section of this chapter

'«i MiMomiucl involving a controlled substance in the third degree
«aclass li felony 2 ch *15SLA 1982)
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Si»c. 11.71DIO. Mi.sciimluct involvink* a controlh ti suhstnncf
in Ihe fmirlli ili-*rct;. i.u Kxcepl .is lullinnzed in AS 1730 or AS
17.35. a person commiLs (he crime uf misconduct involving o controlled
suhstunce in the fourth degree if the person

ill manufactures or delivers any amount of a schedule 1VA or VA
controlled substance or possesses any amount ofa schedule IVA or VA
controlled substance with intent to manufacture or deliver;

I'ii manufactures or delivers, nr possesses with the intent lo manu-
fucture or deliver,~ohe pr.niore prEparanns .compounds. mixtures, or
stubslances of an_aggregate weight of one. ounce or more contammg a
schedule VIA centrolled substance.

131 possesses

7\7 any amount of a schedule 1A or IIA controlled substance;

01 25 or more tablets, ampules, or syrettes containing a schedule
IILA or IVA controlled substance:

(C) oneor more ﬁreparanons compounds, mixtures, or substances of
an aggregate weight of three grams or more contamlng aschedule 1A

or IVA controlled substance,
(D) 50 or more tablets, ampules, or syrettes containing u schedule

VA controlled substance;

(E) one or more preparations, compounds, mixtures, or substances of
an aggregate weight of six grams or more contamlng a schedule VA
controlled substance; or

(F) one or more preparations, compounds, mixtures, or substances of
an aggregate weight of one pound 0r more contammg a schedule VIA
controlled substance;

gll liging 18 years' of age or older, possesses a schedule 111A. IVA.
VA, or VIA controlled substance will.in (he grounds ofor_on a parking
IutTnTmed|uter adjucent to a public or private prescTiiiol. elementary,
junior high, or secondary school.......

(ST KTrovgihgly ViTepsTT? mTTnlaTns any store, ahop. warehouse, dwell-
ing, building, vehicle, Ini.it. aircraft, or other structure or place which
is used for keepmg or dlstnbutmg controlled substances in violation of
n felony oirense under this chapter or AS 17.30,

(t)) makes, delivers, or possesses a punch, die. plate, stone, or other
thln%WhICh prints, |mpr|nts or reproduces a trademark, trade name,
orother |dent|fy|ng mark, imprint, or device ofanotherorany likeness
ofany of these upon a drug drug container, or labeling so as to render
the drug a counterfeit substance.
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Sec. 11.7..050. Misconduct involving a controlled substance
in the fifth dejfree. <al Except as authorized in"A£PI7.36 or AS 17 35.
a jwrson coinmila the crime of misconduct involving a controlled sub-
stance in Ihe fifth degree if the person

11) manufactures ot delivers, or possesses with the inlenl lo manu-
facture or deliver, one or more preparanons compounds, mixtures, or
substancesofan aggre%ate weightofone- “halfounce or more contammg
a schedule VIA controlled sulmlunce,

(2) manufactures or delivers, or possesses willi the intent to manu-
facture or deliver, one or more preparations, compounds, mixtures, or
substances of an uggiregate weight of less than one- -half ounce con-
taining a schedule VIA controlled substance, for remuneration;
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. h Mirc irduct mvolvmg a controlled stuhntance in the fifth degree
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see. |1.71.0C0O. Misconduct involving a controlled substance
in the idxIh de%ree (al Except as authorized in AS 17.30 or AS 17 35,
a [>erlam cainmiLs the crime of misconduct involving a controlled sub-
stance in the sixth degree if the person

) uses or displays any amount of a schedule VIA conirulled sub
stance orpossessesoneor more preparatlons compounds, mixtures, or
substances of an agqre(?ate weight of one ounce or more containing a
schedule VIA controlled substance on a public street or sidewalk or on
the premises of a public carrier or business establishment or in any
other Eubllc place;

gg nowingly possesses any amount of a schedule VIA controlled
subBtonce within the immediate control ofthat person while operating
a propelled vehicle:

(3) being under 19 years of age, possesses one or more preparations,
compounds, mixtures, of substances ofan aggre?ate weight ofless than
four ounces contammg a schedule VIA controlled substance®

%) possesses one or more preparations, compounds™rrrtiTurea, or
supstances ofan aggregate weightoffour ocmera ce mere contammg a
schedule VLA controlled substance; or

(5) refuses entry into a premises for on inspection authorized under

AS 17.30
Ib) Misconduct involving u controlled substance in the sixth degree

Lis a class B misdemeanor. 2 eh 45 SLA 1902
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Sir. 11 TL1170 Misconduct involving il controlled substance
in llu- seventh degree (u) Except as authorized in AS 17 30 or AS
17115, n [irt.Jia_£DmimU The offense of misconduct invulvjgif a
iiirInilii.l ‘substafice in (he seventh degj-yi; if the person

ill itiamil.iclures or delivers, or possesses with the intent to manu-
fu.'lure or deliver, one or more preparatlons compounds, mixtures, or
substances uf un aggregate welght of less than one-half ounce of a
schedule VIA controlled substance, or

>P* pOssesses One 0r more preparations, com{xiund9, mixtures, or
substance* of nn aggregate weight of less t||nn 0ne ounce contamlng a
schedule VIA controlled substance on a public sired or sidewalk or on
the premises of a public carrier or business establishment or in any
other public place

(b1 Misconduct involving a controlled substance in the seventh
ili'd'S" i a uul.Uun und is punishable as authorized in AS 12 65.

tllal fTTne i- imposed it shall not be more than $11)0 (4 2 ch
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Sec. 11.71.100. Controlled substances advisory committee, lui
The Controlled Substances Advisory Committee is established in the
Department of Law The committee consists of

I the attorney general or the ullorney. %eneral s designee;

21 the commissioner of health and social services or the commis-
sioner's designee,

(2) the commissioner of public safely or the commissioner's designee;

(4) the president of the Board of Pharmacy or the designee of the
pre5|dent who shall also be a member of the Board of Pharmacy;

(5) a peace officer appointed by the governor alter consultation with
the Alaska Association of Chiefs of Police;

C) a physician appointed by the governor,

7] a psychiatrist appointed” by the governor; and

8) two Individuals appointed by the governor.

h) Members of the committee Appointed under (a15) — 181 of this
section serve terms of four years A member of the committee receives
no anlorg but is entitled to per diem and trnvcl expenses authorized by-
law for boards end commissions under AS 39.20.180

¢) The attorney general is the chairman of the committee
d The committee meets at the cull of the attorney general

el The committee may not meet less than twice a year

0 Five members of the committee constitute u quorum, except Ihal
a smullcr number may adjourn u meeting in the absence ofa quorum
A quorum being present, a majority vote of the total membership is
required to take officiul uction ({ 2 ch 45 SLA 19821
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Sec. 11.71.110. Duties of committee. The committee shall

(1 iidvise the governor of the need lo odd. delete or reschedule sub-
stances in the schedules in AS 11 71 140 — 11.71 190;
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Introduced: 2/19/85
Referred: Health. Education "» Social Services
and Judiciary

BY P.FISCHER. FERGUSON
IN THE SENATE AND FAIRS

SENATE JOINT RESOLUTION NO. 16
IN THE LEGISLATURE OF THE STATE OF ALASKA

FOURTEENTH LEGISLATURE <« FIRST SESSION

Proposing an amendment to the Constitu
cion of the Stare of Alaska providing
that an individual's right of privacy
does not extend to the unlawful posses -
sion or use of cocaine, heroin, atari -
ji.-ana, or other controlled substances.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. Article 1, sec. 22, Constitution ot the State ol Alaska.

is amended to read:

SECTION 22. RIGHT OF PRIVACY. The right of the people to
privacy is recognized and shall not be infringed. The legislature
shall implement this section. The right of privacy does npt_ex: e:itd to

the unlawful possession or use of cocaine . heroinj._marijvyjU; or ocher

conl rulleu suhscani.es_.is d_efined in tin- crir.mi. law m
- Sec. 2. The amendment proposed by this resolution shall be placed
before the voters of the state at Che next general election m conformity
with art. XIIlI, sec. 1, Constitution of the State of Alaska, and the eiec-

tion laws of Che state.



Before we putaH our
children in jail,
let’s take an adult look
at Marihuana



“THE BEST DOPE ON POT SO FAR.”
—The New York Times

"I would urge anyone who is interested in the
question to read Dr. Grinspoon's book carefully.
MARIHUANA RECONSIDERED is a most valu-

able document in the field of drug use and abuse.”
—Dr. William Abruzzi, Saturday Review

“There’s finally a book about dope that you can
unreservedly recommend to your parents. For that
matter, MARIHUANA RECONSIDERED should
be read by legislators, health officials, PTAs—and
anyone else whose views on marihuana arc based

on misinformation and institutionalized myths."
—Jerry T. Ncpom, The Harvard Crimson

“A superbly researched work which bids to be-
come the definitive study to date on marijuana
and its medical, psychological, social, personal
and legal significance in America today . . . Dr.
Grinspoon is extraordinarily knowledgeable about
the chemistry of the ‘weed’ and is able to reveal
the ignorance and prejudice involved in most
‘scientific’ reports on the subject.. . [an] eloquent
plea for legalization before ‘damage’ becomes
‘disaster.” ”

— Publishers’ Weekly
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ALASKA’S RIGHT TO PRIVACY TEN YEARS
AFTER RAVIN V STATE: DEVELOPING A
JURISPRUDENCE OF PRIVACY

I. Introduction

The right of lhe people to privacy is recognized and shall not he
infringed. The legislature shall implement this section.
Alaska Constitution, article |, section 22.1

.. With these words, Alaska became one of the first states in the
United States to explicitly recognize the right to privacy in its consti-
tution.2 Previously, the existence of the right as a constitutional prin-
ciple had to be inferred from the "penumbras” of the United States
Constitution3and the Alaska Constitution.4 The explicit recognition
of this right in the Alaska Constitution enables the judiciary a id the
legislature to protect Alaskans from intrusion into their private, lives.
The ability of the Alaska courts and legislature to respond to threats
to privacy is especially significant today because of the increased
information-gathering capacity of both government and business.5

Copyriglu © 1985 by Alaska Law Review

t. Approved Aug. 22, 1972

2. For similar constitutional provisions see Ariz. Const, art. tl, § 8 Cai.
Const, art. I, 8 1; F1a. Const, art. |, 8 23; Hawaii Const, art. 1, § 5, 111. Consi
art. I, 8 6; La. Const, art. I, 8 5; Mont. Const, art. H, § 10; S.C. Const, art I
8 10; Wash. Const, art. I, 87. . . '

3. The penumbra theory was first announced in Griswold v. Conn., 3L U.S. 4V
$1965). Justice Douglas, writing for the Court in Griswold, held that llie right lo nun
al privacy protected married couples who use contraceptives and doctors who advise
couples on their use. 1d. at 485-86. The right of marital pnvacY was found in llu
"penumbras” of the first, third, fourth, fifth, and ninth amendments. 14. at 484. Jus
lice Goldberg, in concurrence, %referred to base the right lo marital privacy solely on
(he ninth amendment. 14, at 486 (Goldberg, J., co_ncur_nng?.

4. In Alaska, the right to privacy was initially implied from the term "I berty" ii
article |, section | of the"Alaska Conistitution, which provides a list of inherent right
enjoyed by all persons, llreese v. Smith, 501 1\2d 159, 168 (Abska 1971). Fur .
discussion” of the Dreese case, seeinfra test accompanying notes 48-53.

5 The term "Information Age" has been used to”describe the cur cut
industrial era In the United States and other technologically aavanced nat mv "Nk

UIfe, The Information Age: An Introduction to Transhorucr Data Flow. 2
JuitiMi. TKics J. 1 (1979-80) (quoting Senator George McGovern, then CI .tirun
{he Subcomm. on International Opérations of ihe Senate Comm on Foreign Ik |
ions).

he increase in the mformanon-%athenng capacity of government and lusim: .
due to technological advances in the Tield of computers and electronics win h mil <
easier to gather"and store lurge amounts of information. Concent about the elicit

°rn
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In llie first major Alaska Supreme Court case interpreting (he pri-
vacy amendment, RaVIN V. S|ate,ﬁ.llic court struck down a statute that
criminalized possession of marijuana in the home for personal use.7
'flic court held that, given the fundamental nature of the right to pri-
vacy ill the homeland the limited potential for societal harm posed by
using small amounts of marijuana in the home, the state failed to
demonstrate a sufficient justification for criminalizing such
possession.9

Several decisions interpreting the right to privacy amendment
have been issued by the Alaska Supreme Court since RaVIN was de-
cided. These decisions represent the Alaska Supreme Court’s first at-
tempt to develop a jurisprudence of privacy. No fully independent
jurisprudence of the privacy amendment has developed, however, be-
cause the courts have proceeded largely on a case-by-case basis, link-
ing the right to privacy with other constitutional interests and
borrowing standards from other constitutional guarantees. The
court’s failure to develop an independent analytical approach to the
privacy issue has resulted in inconsistent treatment of the right in the
variety of contexts in which the amendment has been invoked.

The justification for the adoption of a separate privacy amend-
ment is undermined by the lack of an independent privacy jurispru-
dence.1l0 At times, the privacy amendment has been used as a
justification for a broad reading of other constitutional provisions.
Although those applications of the privacy amendment are correct ap-

the information Ag?e has been evidenced by Congress in its findings in support of the
Privacy Act of 1974, Pub. L No. 93-579, 83 Slat. 189ﬂ (‘1974) (Codified at 5 U.S.C.
85029 (1982%. Congress found, among other tilings, that _
f2 the mcreasm?, yse of computers and soFmstlca}ed information techno-
ody, while essential to the efficient operations of the Government, has
greatl¥ magnified th aarm to individual privacy that can occur from any
i Collection, Mmainterance, use, or dissemination of personal information.

.In the Privacy /.ct of 1974, Congress attempted to safeguard ‘he privacy of inhu-
mation gathered b¥ gavernment agencies by restricting access to such personal data
and by pioviding Tof inspection of files by the, subject of those files. see 5 U.S.C.
§ 3520() (1982).” The Aet has failed to achieve its aims. see Privacy in the U.S. h an
lluiion: Report. 63 A D A. J. 1363 (1977) (article on (lie rePortofthe Privacy Protec-
tion Stud ommmsmnj. For other descriptions of these threats, sec WiisitN, Put-

vacY AND FREEDOM 1967)' Privacy in Peril: Technology anti Government Erode
Protections. 69 A B.A. J. 565 (1983); Klote, The Interest in Limiting the Disclosure uf
Personal Information: A Constitutional Analysis, 36 Vani). L. lli-V. 139 (1983); and
materia mtecf nthereln.

6 537 P.2d 494 (Alaska 1975).
1. Aiaska Sta5d§at175(%421 010 (1975) (repealed 1982).

8. Ravm, 537 P.

9. 1d. at 511 'the court held that the State must show that an actual lineal tu
public health or welfare would exist without the challenged governmental control.

10. see State v. Glass. 583 P.2d 872, 879 (Alaska 1979).

ViUiid x" e s,

plications, they should not be the sole effect of the amendment’s adop-
tion. If the sole purpose of the privacy amendment is to just fy a
broad reading of other constitutional provisions, then the amendment
is superfluous," for such broad readings could be achieved undet pre-
privacy-amendment precedent.17 If, on the other hand, the pr.-vacy
umciidmciH is to have an independent status, then the development of
a distinct jurisprudence of privacy is necessary.

Although this process has begun, in some areas in whic’i the
court could have employed a separate privacy analysis, the couit has
preferred instead to use the privacy amendment to influence the con-
ventional analysis. Foremost among these areas is search and
seizure.13 This note attempts to identify the themes running through
the Alaska privacy decisions and suggests that a unifying analysis em-
ploying a sliding scale test14 be adopted for use in all cases taisinj
constitutional privacy issues.

The sliding scale test is essentially a balancing test. The tes
weighs the individual’s interest in privacy against the state's ju.-tifica
tion for the infringement of that right. The state interest whi h cai
overcome the individual privacy interest varies with the strength of th
individual interest.13 Thus, as the privacy interest grows slronprr, th
burden on the government to justify its intrusion on the right become

greater.16

The note first discusses the background of the right to privacy i
both the federal and state courts. Then, specific Alaska d™isi >ns ai
examined in order to isolate the tests which the Alaska courts has
applied in interpreting the privacy amendment and to estab ;sli tl
basis for a unifying test. This discussion will focus on developr cuts i
the following areas: general personal and place privacy, information
privacy, and search and seizure.I7 Finally, the note compares *ire tes

E. Eor adiscussion of how the same results could be achieved under p'c-priv-
amendment precedent us under the privacy amendment, Sec infra note 121

13 The need for and consequences of recqgnizing the independent significance
the privacy amendment in the Search and seizure context are discussed infra in

127-41 and accompanying text, :

14 aﬂ]e sﬁgﬁg se/aneg lest was advocated by Jusicc lJouchever, See wood
Rohde, Inc. v. Slate Dc%'t. of Labor, 565 |'.2d 138, 153-54 (Alaska 1977) (‘Jooclte
J,, concurring); ravin, 537 t'.2d at 515-16 (Uouchever, J,, concurring).

15 Ravin, 537 \2d at 515 (Dcochevcr, J., concurring).

%9 ‘the n(h;ht to privacy has a potential impact on almost every area if the
and a thorough treatment of all the implications of 'lie privacy nménduiei t wool
well beyond the scope of (his note. Accorquly, three litigated areas are ex.iniun
the note. The first category, general personal am, place privacy, is mean* as an
embracing category for Cases Concerned with the meaning of the “fundamental
of privacy." see Ravin, 537 P.2d al 504. Th- principleS derived from tiie ca>
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which have been used and advocates the adoption of the sliding scale
test to provide a consistent privacy analysis in all cases in which the
privacy amendment is involved.

Il. Origins of the Right to Privacy
A. Federal Law: Inferring the Right to Privacy

Throughout most of the history of federal constitutional law, the
right to privacy was not even implicitly recognized. The most famous
opinion dealing with the right to privacy in the first century and a half
of United States Supreme Court history was Justice Brandcis’s dissent
in Olmstcad v United States in 1928.18 Justice Brandeis argued that
the protection provided by the fourth amendment against unrca.
able searches and seizures was intended to reach not only physical
tampering with property by the government, but also invasions of per-
sonal privacy,'such as wiretapping, which did not involve physical
penetration of protected space. Justice Brandcis described this funda-
mental right as "the right to be let alone.” 19 The other Justices, how-
ever, continued to support the belief that the fourth amendment
protected individuals only against unreasonable searches and seizures
that physically intrude into protected space.10

After Olmstead, the right to privacy was not explicitly addressed
until 1965 in Griswold v. Connecticut.Zl Several decisions based on
other rights, however, recognized elements of the right to privacy.2
These decisions included cases protecting "associational privacy,”23
the right to privacy in one’s home,24 and the right to decide how one's
children are to be educated.23 The privacy interest acknowledged in

these areas are intended to be applicable in other ureas of the law touching upon Ihe -
rvacy ISSue.

18" 277 US. 438, 471 (1928) (Brandcis, J.. dissenting). o
19 14, al 478. This phrase was made famous by Warren and Urandcis in an 1890
article on the n?.. to anacy. Warren & Urandeis, The Right to Privacy, 4 11ahv. 1.,

IRt.v. 193 %1 90y, Int e#']r article, the ¥vriters advocated the recognition of a common
aw cause Ut ac |0nt fA?GrS t

e Invasion of privacy.
20, 217 US. at 465.
21 381 US. 479 (1965).

22. see COMMeENt, A Taxonomy o f Privacy: Repose, Sanctuary, and Intimate De-
cision. 64 Cal. I.. Rr.V. 1447 (19761 Cf. IIunnan, Speech v. Privucy: Is There a Right
sul To Be Spoken To7, 67 Nw. U.L, Rhy. ,19}7)28 discussing the clash between
speech and free press rights and an individual right In privacy). o

23. NAACI* v. Alabama, 357 U.S. 449 (195 ‘statute rcipiiriug a eivil ||ga,hts or-
ganization to provide membership lists held unconstitutional because of potential har-
assment and resulting chill lo ficc lsteech and assemblg interest).
24 llreard v. Ale.xandria, 341 U.S. 622 (1951) (right to privacy in the home pro-
ggjgg, ga?é/stimment justification for prohibiting a form 0f commercial speech, door-to-

25 Fierce v. Soc'y of Sisters, 268 U.S. 510 (1925) (statute requiring attendance al
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each of these cases was not recognized as an independent interest, bt
was held to be necessary to the exercise of an explicit right.
The United States Supreme Court finally recognized the esislciu
of. a constitutionally protected right to privacy in Griswold..s I
"fundamental” privacy right involved in Griswold was the right
marital privacy.2Z7 The Court did not find this right in any spccil
amendment, but in the "penumbras” of a number of amendments.
Marital privacy is one component of the “liberty" protected from sta
encroachment by the fourteenth amendment.2
since Griswold, the Supreme Court has struggled to define |
scope of this federal right to privacy. Of the many privacy c'ecisio
handed down by lhe Supreme Court in the last two decades, tin
have been of particular significance for Alaska constitutiomd law
These three cases have formed the basis for many of Alaska’s privu
decisions.3 |
Katz v United StateSz was the search and seizure case which
troduced a privacy component into fourth amendment anal) sis. 1
case involved a challenge to the admissibility of evidence gaii
through a warrantless wiretapping of a public telephone booth. 1
majority held that, even though the government had not physic.
, invaded the zone of privacy in the booth, the wiretap itself was unc
slitutional without a warrant33 because of the expectation of priv
one has when the door to the telephone booth is closed. Even in
significant than the majority opinion, however, was Justice Hark
concurrence. Justice Harlan laid out a test to determine when an
pectation of privacy will be protected under the fourth amendmet
The Alaska Supreme Court later adopted this test as its own for c.
interpreting the Alaska counterpart to the fourth amendment.3
The test asks two questions. First, did the subject of the se:
exhibit an actual (subjective) expectation of privacy? Second, is
subjective expectation one which society is willing to recognize as
sonable? If the subjective expectation of privacy is reasonable, lit

public schools held unconstitutional as an unreasonable interference with the "lit
of parents lo raise their children as they please).
26, 381 US, at 484,
21, 1d. at 486.
28. /%i see also supra Note 3,
. Ro

¥ (;Vj'/v%hé,gii%z'u.s. 113 (197
K. omted S@ee 2 i 4 8001, s08.100) (Maska 1979
Z ﬁ?ga%%%dg qr?Gtholding, the Court overturned its decision iiOkns

Unifed States. 1 al 353, )
Katz, 3é3 US. at 361 (Harlan, J., concurnng}.

3. State v. Glass. 583 P.2d 872, 875 (Alaska 1979).

Sj; Stanley v. Georgia, 394 U.S. 557 |
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governmental encroachment upon this privacy interest without a
search warrant is presumed to be unreasonable and must be justified
by exigent circumstances.16

The second Supreme Court case with particular significance for
Alaska privacy law is Stanley V. Georgla.'l In Stanley, Ihe Supreme
Court struck down an ordinance which criminalized in-home posses-
sion of pornographic materials for personal use. In reaching its deci-
sion, the Court emphasized the privacy of the liomc.JK The decision
was based on the first amendment "right to receive information and
ideas,""' but the Court recognized that the privacy interest means the
first amendment right “takes on an added dimension.”4U The ac-
knowledgement by thestanley Court of the privacy of the home pro-
§{dfd the basis for the Alaska Supreme Court's decision in Ravin V.
ale.4l

The third federal privacy case which has had significant impact
on the development of Alaska law is ROE V. Wade,42 in which the
Supreme Court held that the states could not constitutionally prohibit
abortions except in the third trimester of pregnancy. The decision was
based on a woman’s right to privacy in her decision concerning
whether or no' to have children.41 This privacy right is related to the
marital right tc decide whether or not to use contraceptives which was
involved in GflSWO'd, Both rights emerge from the privacy interest in
the family and in procreation. The Alaska Supreme Court has charac-
terized these privacy rights as part of an even more general right of
"personal autonomy in relation to choices affecting an individual's
personal life."41

3.  «km: 389 US at 3L The United Stales Supreme Court has drastically cut

back on previous privacy decisions in the search and seizure area. For example, the
Com| has approved of warrantless recordmgi of conversations between a suspect anil a
consenting informant, United States v. White, 401 U S 745 (1971), and the warrant-
less use of an electronic tracking device placed in acar trunk, Unitéd Stales v. Knolls.
461) U.S 27$> (1983) Decisions such as these have led to an increasing willingness on
the part of the slate_ high courts to ||berall¥ interpret their own constitutions n outer
to co,mPensate for die federal retreat from the protection of the privacy of individuals.
see (inlie. The Oilier Supreme Courts: Judicial Activism mnon{] Suite Supreme Courts,
Bsvh list 1. RI-V. 731 (1982); .see also_ItrcNUNU. State Constitutions anil die I'ro-
leciion of Individual Rights. 90 I1aiiv. I.. Rtv. 489 (1977). With a separate privacy
amendment in place, ,A(l;aska IS partlcularlgy able to res%ond to the incieasing need to
protect Individuals ?rwacg. See Class. 263 1.2d at 875,
3 3 U.S 557 (1969).

A8 Vivu. at 564.
2 IdIV ul. d
40 Id

41 517 I*2d 194 (Alaska 1975).
2 H0US 113197

41 1d j| 15)

1985] RIGHT TO PRIVACY It

The three cases just discussed arc important, not only bccau
they have been cited as persuasive authority by the Alaska Suprci
Court iu defining the right to privacy, but also because they illustr.
different types of ptivacy analysis. The Katz approach finds a right
privacy implicit in the text of a constitutional amendment and e
ploys a test of societal reasonableness in defining the parameters
that right. Stanley also finds an implicit right to privacy but ties Il
right to a fundamental right and therefore allows encroachment up
these rights only upon a showing of a compelling state inteiest.
nally, Roe recognizes a right to privacy which is itself fundament
Invasions of this fundamental right to privacy must be judged by
compelling state interest standard.

The diversity of approaches to privacy questions in th*- fcdi
courts is mirrored in Alaska case law. Such a variety of anal)
seems unnecessary in a state where an explicit textual basis for
right to privacy exists. Alaska courts continue, however, to appl)
least two different analytical approaches: one for search anlJ sei/
cases45 and a second for other privacy cases.46

B. State Law Origins: Incorporating the Federal Precedem

Prior to the adoption of the privacy amendment in 1972, Ala
courts rarely considered the right to privacy. Since so litt e Ala
precedent exists, it is difficult to determine the status of th*: riglt
privacy before the adoption of the amendment."The only c.mclm
that can safely be drawn is that the Alaska pre-amendmeni riglt
privacy was at least as broad as the federal right.47

The only major pre-amendment privacy case decide-J by
Alaska Supreme Court is DIEESe V. Smith.4" which hivolvtd a v
Icnge by a student to a school hair length limitation. A feder tl pen
bral privacy argument was presented, but the court did not lecide
case on those grounds. The court explained that there wa: dis.i)-
mcnl over the federal issue among various state and federal courts

45, The search and seizure cases employ the katz Societal reasonable less kn
but the privacy amendment is used, as in stanley, to justify a broader r-adme e
test. | he elleéls of the test employed by the Alaska Supreme Court iu 1 e scar,,
seizure area arc discussed infra text a companymﬁ notes 110-23. ,

46. The roe type of analysis has been used In general privacy cast, like -
General Pn_vacy edses are disCussed infra text accompanying notes 66 104

47, This result 1s mandated by the supremacy clause of'the federal Cousin
US. Const., art. VI, c1. |, Any state decision granting ress pmicction tb m tin-1
Constitution would In effect, invalidate Ihe federal protections and thus cnulli.
Ihe supremacy clause. An interesting question is whether, if a decision like
wade, 410 US. at 113, were overturned, the privacy umcudment wouid rr.fin
Alaska courts lo follow the overturned precedent.

48. 501 F.2d 159 (Alaska 1972).
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lliiil the United States Supreme Court had refused lo decide the is-
sue.4" The Alaska court then proceeded to strike down the hair length
limitation on stale law grounds. The court based its decision on the
right to liberty guaranteed in article I, section 1of the Alaska Consti-
tution and on the right to a public education guaranteed by article
VII, section .50 The court articulated its liberty rutionalc in privacy
terms, Il stated that personal appearance was constitutionally pro-
tected as a fundamental right. This right was described as being part
of a broader concept — the notion of personal immunity from govern-
mental control or the right “to be let alone."3L The right to be let
alone is at the core of the concept of liberty.2 The court then applied
a compelling state interest test to the hair length restriction. Since the
court was unable to find a compelling state interest, the school regula-
tion was struck down.33

Two statements made by the BIE&SE court have had significant
influence on the development of the right to privacy in Alaska. First,
the court noted that the stale courts were not limited by federal prece-
dent when construing similarly-worded Alaska constitutional provi-
sions. States have a duty to “move forward" and interpret slate
provisions more broadly than their federal counterparts.3 Moreover,
the court recognized a judicial duty to develop d ditional rights not
recognized under the federal Constitution.33 These two statements
continue to provide a significant foundation for an extension of the
Alaska constitutional right to privacy beyond the limits set by federal
precedent.

The 1975 decision in RaVIN was the first major decision to con-
strue the privacy amendment, which was adopted iu 1972. In the dec-
ade following RaVIN, developments in two specific areas of the law
show that a jurisprudence of privacy is beginning to lake shape in
Alaska, although as yet it is without a unifying theme.

9. id, al 167. The United, Slates Supreme Court, however, subsequently decided
theb ISSue in ftavor of the vJaI|d|ty of4r}%|rd%ngﬁggrefg%mns,l,al Iefz%st with fegard to
P Sty gy 2 U 23 (57 pice i

5L 1d.(quoting Coot t-Y ONTontS cited in Union I'ae. Ity. v. lin(sfnrri, 141 US.
250, Zﬁ%tél . This is the origin of (he phrase used by Warrén and Brandcis. see

iuprn

52. Breexe, 501 I'.2d at 168,
5. id.at 174

197631) 1d. at 167 n.30 (citing Uaker v. City of Fairbanks, 471 P.2d 386, 401(Alaska
55, Ureese. 501 P.2d at 169 n.43 (citing Baker, 471 P.2d al 402).
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[Il. Majoii Developments in Selected Areas: 1975-19H

A. Introduction

To understand the developments in privacy jurisprudence, one
must recognize the distinction between two types of privacy riglns —
personal privacy rights and place privacy rights.3 Place pri/acy
rights protect a privacy interest in a place itself.37 Personal prvncy
rights, on the other hand, protect some inherent "personal autonomy"
right3 or a relational interest like the marital privacy mentioned in
Griswold.*9 These rights exist regardless of where they are exercised.
Future issues are more likely to arise in the personal privacy rena
because the boundaries of place privacy are well defined whil: the

boundaries of personal privacy are indefinite.60
"The home is the only place in which a fundamental right ta pri-

56. The distinction hetween place and personal pprwacy analyses was rr ide by
Chief Justice Burger in his opinion for the Court in Paris Adult Theatre | v. Slaton.
413U.S. 49 1975. tie contrasted the "protection afforded by Sinley v. Gcorja, 3%
U.S. 557 (1969), [which] is restricted to a Place, the home," 41 U.S. at 66 n. IJ, will
the "constitutionally protected privacy of family, marriage, me aen.oC”. nroc cation
and child rearing, K/vhmh involve| a protected intimate relationship.” 1d. 7 lis dis
tinction was utilized in a right to"privacy article on rRavin. Mote, Ravin v. 5 ate: ¢
Catefor Privacy and Possession o fPot, D U.C.L.A_.-Alaska I . Rev. 178, 201-"4, 218
19(1975). For another attempt to break privacy into component parts see Co.mncni

. "TRiS Tight is the primary privacy conception which has been used iu scare
UPIE Mg is the primary pri jon which has been used |

and seizure analysis. see infra Note_138 and accom&an?gr}% text. ,
58 Ravin, 537 B 2d at 500 and Dicese v. Smith, 501 P.2d0 159 (Alaska 19722 (rigl
in one's own hairstyle), are examples of cases involvirg personal privacy rights.

. 3BLUS. 47 :

88 ?r?,bléjtﬁ fed%rglgg% stale courts, place privacy has largely. become sym
nomoiis with the anacy of  home. For instance, ‘the holding” in staniey ‘w.
sharply limited lo the home by a scries of later Supreme Court decisions. In Umi>
Stales’v, Reidcl, 402 U.S. 351°(1971), the Court upheld a federal statute prohibitu
the maﬂmg 0f obscene material, even when the material was mailed only to conscuiu
adults; and in United States v. Thirty-Seven (37) Photographs. 402 U.S. 363 (197
the Court upheld a statute criminalizing the importation”of ohscene material for b>
commercial distribution and personal Use. Chief Justice Burger later characicn/
stanley 8 "hardly more than a reaffirmation that ‘a man’'s home is his castle ' " 1|
Adult TRleEe | v. Slaton, 413 U.S. ah66. ) : :

li; Alaska, the protection ravin afforded marijuana users was strictly confined
the home. see infra notes 61-63 and accompanying text; see also Alaska Si
88 11.71.060(1) & (2) (1983) (possession uf one ounce of marijuana iu public oj .
amount iu u motor Vehicle ciiminalized). The range of activity that is piolccted in
home is also sharply limited. Marijuana remains the only controlled substance i
can IePaIIY be possessed in Ihe home without, a prescription. .See State v. Erickson,
I".2d ['(Alaska 1978) (possession of cocaine in the home for personal use not protc
by privacy amendment)h The court has also refused to extend ravin to cover sv
conduct ofchildren in fne home. Anderson v. Stale, 562 |.2d 351 (Alaska '977)
court in Anderson avoided a decision on whether the nfg]ht to pnvF]cy protects Cli
acts between consenting udults within the privacy of the home. Nl." at 35J.
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vacy is recognized.6l This fundamental right was the basis for the
Ravin holding.62 Thus, the protection provided by Ravin is largely
incfle.-tual outside the home. In Delgarde v. Stale, the court refused to
extend the Ravin holding to decriminalize the possession in a public
place of small amounts of marijuana intended for personal use.63

The two areas of significant development after the right to pri-
vacy amendment was adopted are general privacy®4 and privacy
within the search and seizure context.65 General privacy cases involve
both personal and place privacy concepts, while search and seizure
cases have focused primarily on place privacy concepts. Judicial de-
velopments in each of these areas center around the refinement of ba-
sic principles unique to that particular area. As a result, a bifurcated
analysis of the right to privacy is emerging, with one test for search
and seizure cases and another test for general privacy cases. This bi-
furcation is unnecessary. A unified test that would encompass the en-
(t:%rsrtsspectrum of privacy cases could be employed by the Alaska

D. General Right to Privacy

1 Developing the tests. Since the adoption of the privacy amend-
ment, the Alaska Supreme Court has used three different methods of
analyzing general privacy claims. In Gray v. State,e6 the court adopted
the "compelling state interest” test. Under this test, any time a funda-
mental right is infringed by the state, the state must justify the in-
fringement by a single standard — the infringement must be necessary
to further a compelling slate interest. Gray involved a challenge to the
marijuana statute which was later held unconstitutional as applied in
Ruvin.bl The Gray court held that the right to privacy encompassed
the right to ingest "food, beverage, or other substances."6 The court
remanded the case, however, for a determination of whether the state's

g% }? m. 537 N\2d al 504.

6). 543 1'.2d 206 &Alaska 1975). Thus, a person can legally possess marijuana but
cannot legally obtain that marijuana for personal use in the home. This Situation is
analogous to’the result reached in Stanley and Iliiily-Scvvn til) Photn”ra/iin hy the
United Slates Supreme Court in the porno%raph%/ area, A person can legally possess
obscene materials hul cannot Iegally é)urc ase them for personal use iu Ine home.
Thirty-Sewn til) I'hutoyraplis. 402 U.S. at 381 (I)lack, J., dissenting).

64 The right of informational privacy is a subset of general privacy. lleiause of
the |m‘J0rtance of the informational privacy cases, both itsexamples or tile anhcatlon
of the Jest evolving jn personal IEnvacg/ cases and as examples of issues likely lo con-
frorg5 thg comts Il It}e fufure, these cdses are Heated separately.

. See Mipru-noté I7.

B9 575 I'2d 524 (Alaska 1974).
68. It at 528.
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interest was compelling where marijuana is concerned. Ucforc th
Gray dispute returned to the supreme court, the court held in Ravi
that the slate's interest in preventing possession of marijuana in tl
home for personal use was not compelling.6

_The method of analysis used by the Alaska Supreme Court
Ravin was the “important governmental interest” lest. This test w.
adopted by the court as a less rigid alternative to the compelling sta
interest test.70 Under this test, if the government interferes with ;
individual’s right to privacy, then the government must show that tl
interference furthered an important governmental interest and that |
means chosen to carry out the governmental interest bore a close a
substantial relationship to that interest. The court undertook an i
iensive review of scientific and sociological data concerning the cfl'e
of marijuana use. It concluded that the potential harm to the pul
from marijuana use was not great enough to present a close a id s>
stantial relationship between public welfare and control of mt.riju.

possession and use in the home.7L
In Slate v Erickson,12 the Alaska Supreme Court used tl e "s
ing scale" test to analyze the asserted privacy right to ingest cocain
the home.73 The sliding scale test compares the infringing gov :rmi
‘ conduct with the privacy interest in question. The more func'amc.
the privacy right, the greater the burden that is put on the stat.
show "the relationship of the intrusion to a legitimate govei nirR
interest."74 In ELICKSON, the privacy interest was the same as in
— the right to use controlled substances in the home. Nev rihe
the stale intrusion in Erickson was upheld. The distinction mad-
the court was based on the nature of the relative cfTccts of co ’aitte
marijuana on users of the drugs. Employing extcnsiVe scientific
sociological data, the court concluded that use of .cocaim, eve
small amounts in the home, presented a greater danger o" hatt
society than marijuana use.75 Tnc court noted that a fundan mini
sonal right "must yield when it interferes in a serious mannt «will
health, safety, rights and privileges of others or with the p ihlic
fare."76 Therefore, the court found that the right to ingest ;ocai

69. 537 I'2d at511,

70. U at 498.

71 Al at 511,

12.574 '.2d | (Alaska 1978). . o

73. The slitting scale lest was advocated by Justice lloochevcr in Ri-in. >
nl 515 élloochevcr, J, concurrm%, and in" Woods & Rohde, Inc. v.Statel>
Labor, 565 |' 2d 138, 153 gAlaska 17) (lloachevcr, J., concurting)

74, Ravin, 537 I*2d al 515 (Hooehevcr, J., concurring).

75, 574 N\2d at 21-22 &n.144,

76. 1d. ul 21 (quotingRavin. 537 I'.2d al 504).
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one's home must yield to the state interest in protecting the public
welfare.77

The Alaska Supreme Court's use of three different tests for decid-
ing the privacy issue underscores the lack of consistency and predict-
ability existing at present in Alaska’s jurisprudence of privacy. The
court docs appear, however, to be moving toward acceptance of the
sliding scale test used by the majority in BErickson. This movement has
occurred primarily in cases involving jjersonal.orivacy concepts rather
than pjace privacy rights,78 especially in the cases which consider the
right mTnformational privacy.7

2. Informational privacy: the emerging sliding scale test. several

types of personal privacy rights have been explored by the courts, in-
cluding the right to keep personal information private.80 In analyzing
informational privacy cases, the Alaska Supreme Court seems to apply

17, In his concurrence, Justice Matthews exFressed concern about the mag'orit_*'s
use of the sliding scale test. Justice Matthews believed that the S|Idln? scale test Tailed
to define the precise privacy right at stake, and that a definition of The specific right
was necessary to give the privacy amendment “the life it deserves." 574 P.2d al 23.
He argued that the majority's approach assumed the existence of a protected privacy
interest, and then "balance{d] it away" when "confronted with a reasonable statute.”
It at 21-22. The approach advocated by Justice Matthews emphasizes the definition
of the privacy interest at stake. The Ravin court had characterized the privacy inter-
est as "ihe general proposition |hal the authority of Ihe slate lo exert control over the
individual extends only to activities of the individual which affect others or the public
at large as it relates lo matters of public health or safety, or lo provide for the 9enera|
welfare." 1d. at 21 (quoting Ravin. 537 P.2d al 509). According lo Justice Matthews,
if the activity at issue falls within the sphere of the slate's authority because it relates
to matters of public health, safely, or the general welfare, then the activity is not
protected hy the right to ﬁrlvacy.. The individual's activity in Erickson, cocaine use,
did not fall within the ”ﬁ t to privacy because the anti-social behavior that may ac-
com?anr il falls within (he sphere of the slate’s authority. Thus, the privacy amend-
ment offered no protection to Urickson for his cocaine use under Justice Matthews's
lest, even when this activity was confined to the home. o

78. 1lie distinction between personal privacy and place privacy is discussed supra
notes 56-60 and accompanying text.

19. See, e.g.. Falcon v. Alaska I'ub. Offices Comiu'n, 570 112d 469éAIaska 1977).

80. Another personal privacy area in which there has been a%ood eal of activity
has been in the definition of children's fundamental anacy rights. Generally, less
protection has been given to children's privacy rights than to those of adults because
the state has a gireater interest in regulatm?( the conduct of children than of adults.
Anderson v. Stale, 562 \2tl 351, 358 (Alaska 1977). This is especially true with re-
spect lo the sexual conduct of children. Id.; see ulw I.AM. v. Stale, 547 [*2d 827
(Alaska 1976) LThe_ court identified distinct government interests with reference to
children in upholding Alaska's Children in Need of Aid statute, Aiasks SI.sr.
§47 10010 (1977).) Children have also received IcjS pioleciiun in the search and
seizure area, whether place privacy or personal Prlvacy is involved. Ihe court has
held valid against a privacy challeng?e a search of the person of a student where the
search is conducted by a school official puisuaui to properly enacted regulations
E’:vllthm thel%%%mon law privilege to discipline. D II.C. v. Stale, 646 *.2d 252 (Alaska

App
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a sliding scale test, although the court often describes its approach’
words that suggest the application of the compelling slate interest |
A decision which clearly illustrates the application of the slid
scale analysis is Faloon v Alaska Public Offices Commission*  in J
00N a physician member of a school board challenged a rcc jircnt
under the Alaska Conflict of Interest Law®& that he furnish a list ol
patients with whom he had done more than $100 worth oi busir
during the previous year. The court held Ihal Falcon did not has
personal privacy interest in the disclosure but he was allowed to as
his patients’ right to privacy, even though the doctor-paticn: privil
did not protect the information.81
The court's analysis in Falcon began with a determinat on ol
nature of the privacy interest involved.84 The privacy inter- st, wl
arose in lhe context of the doctor-patient relationship, was the ink
in not having one’s identity revealed where such a revelaliot. disci
personal information. Next, the court applied a level of sc utin>
propriate to that interest. To justify interference with tl e dot.
patient relationship, the slate had to show " 'a fair and substantia
lation' between the statutory means and a legitimate governnk
purpose.”8 The court then balanced the "nature and the ex.cnt oi
privacy invasion and the strength of the state interest requir.ng dir
sure"86in order to determine the validity of the state’s action. In
forming the balancing, the court examined the interest of Me sl;u
promoting fair and honest government and weighed that iin<
against the patients’ interest in concealing their identity as oalien
this doctor.87 Because the state regulation provided a potential
revealing sensitive information without a procedure for seriating
patients who would be harmed by such disclosure, tho opert.tion o
disclosure law was suspended until procedural safeguards m
introduced.
An example of an informational privacy case in which the Al
Supreme Court described its approach as an application of the con

81, 570 R2d 469 (Alaska 1977).

82. Alaska Stat. 88 39.50.010 -.200 (1983).

83. Falcon. 570 N\2d at 475. , o

84.  "Under the Alaska Constitution, the reguwedlevel of justification tm
the 8preclse nature of titc privacy interest involved." Id. at 476

5. Id. (citing Isakson v. Rickey, 550 [>.2d 359, 363 (Alaska 1976))

86. Falcon, 570 I'.2d at 476. o o

87. 1d. al 480. Tltc court noted lliut, in(fie Usual  case, revealing llintm
had seen a doctor would not be re?arded,as a revelation of very sensitive main
certain cases, however, die mere fact Ili.it the patient bad been seeing a dim
particular doctor could amount to revelation of a sensitive mailer. This wool |
case where the doctor specializes in contraceptive niattets or performs man.
lions, or in the case where one spouse sees a doctor witliout the other's know led

at 479-80.
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ling state interest test but which more closely resembles a sliding scale
analysis is Messerli V. Slate.™ This case involved a challenge to a cam-
paign disclosure law which required anyone advertising in a political
campaign to file a disclosure statement with the State Election Com-
mission. The court applied a compelling interest lest8' but the opinion
is not inconsistent with the sliding seal'™ analysis used in Falcon. The
state intrusion in Messerli infringed not Uly on privacy rights but also
on free speech and free press rights. In combination, these rights un-
questionably .equire a compelling state interest to justify an intrusion
upon them.90 Nevertheless, in support of the proposition that the
right to privacy is not absolute, the Messerli court cited the Falcon
court’s statement that the level of justification depends on the nature
cf the privacy interest involved.9 Thus, Messerli can be read as sim*
p./ focusing on that segment of the sliding scale that requires a com-
pelling state interest.

Another case which illustrates the Alaska Supreme Court’s use of
a compelling interest test which is in substance one end of the sliding
scale test is Slate V. Oliver."*2 Oliver was the first Alaska case raising
the right to privacy as a defense for failure to file a tax return. The
taxpayer argued that the right to privacy prevented the state from re-
quiring him to submit his federal W-2 forms and other employer-
generated records to the state for computation of his state income tax.
The OliVer court rejected the privacy claim.93

The court noted, and the state conceded, that the personal finan-
cial information to be disclosed was within the zone of privacy pro-
tected by the privacy amendment.94 Then the court applied a
compelling interest test to the furnishing of information required by
the tax statute. The court held that the implementation of a tax sys-
tem was a compelling interest.93 The court noted that at best a tenu-
ous connection existed between the information contained in W-2
forms and "a person’s more intimate concerns,”9 and that lhe dis-
closed information was to be kept confidential.97 Therefore, the slate’s

88. 626 I*2d 81 (Alaska 1980).
89. 1. al 8.

90. SEe SUpra cases cited nolcs 23-25.

91 626 I2d at 86 (citing Falcon, 570 P.2d at -176).

92. 636 P.2d 1156 (Alaska 1981).

93. Id. al 1107 The taxpayer's self-incrimination argument was also rejected. 1d.
ul 1160 Federal courts have ‘rejected similar claims based on the lcderiil light to
rivacy. See. e, United States v. Silkman, 513 \2d 121K 1220 (Kth Cir. 1970%. cert,
enieq, 431 US. 919 (1977).
197%])). Olner, 636 P.2d al 1166 (citing Slate v. Claw. 583 " 7J K72, H7K-79 (Alaska

95 Oliver. 636 P.2d at 1166,
96. Id. al 1167.
97. I~ Alaska SiaT. §43.05.290 (1983).
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interest outweighed the intrusion on the taxpayer’s privacy. Th: con
then held (hat self-disclosure of such information was the leas: ititn
sive means for the state to secure the information.9

Despite the court’s explicit use of a compelling state interest sta
dard in OIiver, a careful reading of the case reveals that the cou.t aci
ally applied a sliding scale analysis. The application of the slidu
scale test is evident in several statements in the Oliver opinion. Oi
indication that the court was applying the sliding scale analysis is tl
court’s use of the Falcon language regarding the need for a balancit
of interests.99 Such a balancing L inconsistent with traditional cot
pelting state interest analysis. Traditional compelling stale interi
analysis is an all-or-nothing type of analysis. There is no weighing
interests.100 If the right is fundamental, the stale must show a contp
ling stale interest to justify infringement of that right. This i; a ve
high standard for the government to meet. In fact, very few laws \s
pass such a test.'0L If the right is not fundamental, any infringing 1
which has a rational basis in fact is valid. Under this standard, alnu
no law will fall. In practice, therefore, the determination of whetl
or not a right is fundamental is the end of the inquiry. In O”VGF, hi:
ever, the determination that a fundamental right was involved did t
end the analysis. The slate's interest in the implementation of an
‘come tax was found to be compelling and then it was weigher: agai
the privacy interest in non-disclosure.1®2 A further indication of i
court’s balancing approach appears in the court's expression of "gr.
doubts" about the permissibility of requiring production ol "put
private" papers, even if necessary to the state’s compelling interest
collecting revenue.1B Such statements represent a more precise

98. Oliver, 636 P.2d at 1167.

99. Id. al 1166.

100. Sec. eg. Gray v. State, 525 P.2d 524 (Alaska 1974). o
101 The United States Supreme Court has found a compelling interest. nflicici
justify government intrusion into fundamental rights in only one case, K erein it.
United Stales, 323 U.S. 214 (1944), and this result can be explained a. the C
?lvmg.m to wartime pressures in upholding the Japanese internment set eme iil.
aken in World War I1. Korcmutsu was the case in \xinch the compellm(ﬂ micron
was first announced. Id. at 216. The Alaska Supreme Court has had onl; a few ¢
sions to aéjply this test and has found a compellmg stale interest to tv prose.
Oliver, 636 \2d at 1167, and in Scluillz v. State, 593 P 2d 640, 642 (A'ask.i |
which involved the seurch of a burning house by a fire inspector. See r'so I'li..
Fairbanks-North Star llorough, 638 P.2d 666, 670 (Alaska 1981), wh.-h foil,

Oliver.
102. Oliver, 636 I'2d al 1167. _ . ,
10). 1d These statements seem to indicate a pio-taxp.iyer viewpoint In ill.
reported lax ease citing Oliver, however, the E'[IV&C algumenl again lus' to ihe
line interests of local government. I'lturr, 6J8 F.2d 66b. Nevertheless, ‘his eas
not a cutback on the court's rulionale in Oliver, I involved sales lax records tl
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with a sliding scale analysis than with the less flexible compelling state
interest analysis.

The argument for the non-disclosure of “purely private informa-
tion™ is applicable to state regulations outside the tax area. The lan-
guage in OliVer does not limit the holding to the Slate Department of
Revenue. Given the form of the sliding scale test applied in ClIVEY,
there is no reason why other governmental agencies should not have to
satisfy the same compelling interest standard for gaining access to per-

sonal financial information that the Department of Revenue must
satisfy.tM

C. Search and Seizure: Nonrecognition of the Independence of the
Privacy Amendment

Although the bulk of the case law interpreting the privacy
amendment has been in the area of searches and seizures, the court has
not even begun to provide an independent privacy analysis for the
search and seizure cases. An examination of the case law demon-
strates that the privacy amendment CAN be given independent signifi-
cance in this area, as in other areas.

The preeminent Alaska privacy case in the area of search and
seizure is State v. ass 18 1n S, the Alaska Supreme Court in-
voked the privacy amendment and suppressed evidence gained by
means of warrantless monitoring of a conversation between the ac-
cused and an informant wearing a wireless transmitter. Although the
United State? Supreme Court found no constitutional bar to such ac-
tivity,0t>and the Alaska Supreme Court indicated in a prior case that
the testimony of an informant or undercover police officer actually
participating in a conversation with a suspect was admissible despite
the absence of a warrant,107 the court in GGSS held that t_he right to
privacy protected a suspect from warrantless reoordlng of his
conversations.108

The (AaSS court reached this result by applying the two-pronged
lest laid out by Justice Harlan in Katz v. United States. i+ No issue

in the possession of another government agency. This operated, according lo ihe
court, lo lower ihe privacy interest because others had already seen the lecouls

104. 1 here may also be a private riglil of action implied here in favor of individuals
a%amst credit reference organizations that make use of such personal inhumation.
This action would be in.the nature of a tort action, and exploration of this possibility is
beyond Ihe scope of (his note.

105. 581 P 2d 872 (Alaska 1978).

106 Umied States v. While, 401 U.S. 745 (19713.

107. Pastu v State, 577 P.2d 1064 (Alaska 1978).

ICH Claw. 581 P.2d at 880. . . .

109 1H9tIS al 61 S]Harlan, J., concurring). The two-part Italian lest had previ-
ously hem adopted by the Alaska court for use in seatcli and seizure cases in Smdh v.
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was raised about the treatment of the first prong of the test. The cot
assumed that Glass had exhibited an actual expectation that he ct
versation would not be recorded. The discussion in (A38S fot uscd

the "reasonableness” of such an expectation. The court tir t not
that the United States Supreme Court decision supporting sucit eav
dropping did not produce a majority opinion,"0 and that the /Vlas
court was not bound by the Supreme Court’s holding."1 Tne cot
then distinguished the situation where a "false friend” actual!} testil
concerning a conversation that he had with the accused"7 leom t
introduction of recordings of that conversation surreptitiom y mu
with the cooperation of the "false friend." The court noted that i
expectation that one’s confidential conversations would nc; be

peated by a friend is qualitatively different from the expecta ion tl
the same conversation would not be recorded."3

Finally, the court stated that the Alaska privacy amendi icnt "
fords broader protection titan the penumbral right inferred fir urt oil
[federal and state] constitutional provisions. Were that not he c;
there would have been no need to amend the constitution."14 I3t
on these principles, the Aasscourt held that the expectation | tat in
conversations would not be recorded % reasonable within the mean
of the Harlan test."3

The search and seizure cases following Jass have primarily b
concerned with the question of which expectations society is z/illitg
recognize as reasonable. In only a few cases has the court found t
the expectations of the persons involved were “reasonable” ts delii

Stale, 510 P.2d 793, 797 (Alaska), cert, denied, 414 U.S. 1086 (1973). The two p
of the test are laid out supra text accompanying note 36.

110. Mute. 401 US. al 745.

111 Glass, 583 P.2d at 876. The court reminded those reading the opi lion tli
could construe the Alaska Constitution as providing rights addition | to tl
piovided bg the federal constitution. Id. n. 12_(C|t|n%, among others, Zehri ng v
569 P 2d 189 (Alaska 1977), opinion on rehearing, 573 P.2d 858 (7Alaska 1178), w.
& Itolide, Inc. v. Stale De;)'l. of Labor, 565 P.2d 138 (Alaska 1977), and B'ue v b
558 P.2d 6)6 (Alaska 1977)), .

111()264 Glass, 583 P.2d at 880. An example ofsuch a case is Pascu v. Sla:c, 577,
at .

IIP. Glass. 583 P.2d al 876-78. The court quoted extensively from Jud?e i
Medler's dissent in Holmes v. Durr, 486 122d 55, 72 (9th Cir.), cert, denied. -II |
1116 (1973). Judge llufsledler staled that uninhibited discussion is an essential
Eo_uent of a democratic society. While the risk of one's confidential consers.i.
eing rePeaIed can be just as inhibiting as the risk that the conversation is hem
corded, the risk of recording is not one that society is willing to accept. 3 hoiclmc
exggctatlozn that confidential conversations are not being recorded is reasonable
F.2d at 72.

114, Glass, 583 P.2d at 879,

115. 1d. at 880.
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in Glass, and the fads in these cases are all very similar lo Glass. 116
Moreover, the court has held Gluss inapplicable ‘to any recordings of
conversations between citizens and uniformed ollicers when the con-
versation look place in the course of the officer's duty, either before"7
or afterlt* an arrest. The protection against unreasonable searches
and seizures was interpreted by the court lo cover searches by all gov-
ernmental ollicials, including a%ency employees."9 The term™ %ov.e.rn-
ment officials,” however, was held not to apply to school authorities
conducting searches of students.120 In addition, fishermen were held
not to have a reasonable expectation of privacy in catches being stored
qui(t:ri]aellg olds sufficient to protect them from searches by “agency

Glass, then, seems to have heen the high-water mark for the pri-
vacy amendment's impact on the search and seizure area. In later
cases, the holding in Glass was limited to undercover operations and
the use of informants to record conversations.12 Moreover, the Glass
decision is applicable to administrative searches, but the expectation of
privacy in these administrative cases involving commercial activity is
considered to be lower than that involved in criminal cases concerning
one's private conversations or activities in the home.12

IV. A Uniiied Privacy Analysis Through Tjie Sliding
Scale Test

1 lie emergence of the sliding scale test in the general privacy area
leaves search and seizure the only privacy area in which' the Alaska
Supreme Court has not begun fo g{lve e privacy amendment in-
dependent significance. Ily adopting the sliding scaleé test in the search
and seizure area, the .court would provide greater protection for pri-
vacy rl%hts than is currently available under the search and seizure
test. Adoption of the test alSo would give the privacy amendment Ihe

116. See. €.0.. Colley v. Slate, 585 P.2d 514 (Alaska 1978).

117. Cily of June,iu v. Quimo, 684 P.2d 127 (Alaska 1984) (cxpccialion Ili.il officer
conducting lawful slop or arrest would not record conversation not reasonable).

118. Palmer v. Stale, 604 P.2d 1106 (Alaska 1779).

119. Scliuliz v. Stale, 593 P.2d 640, 642 (Alaska 1979) (fire inspector); i»v aim
H'oiiih .1 Rulule. Inc.. 565 P.2d at 150 (OS1IA inspector). In Schultz. 1lie com I held
dial there was “a compelling need for official action, and nu time lo secure a warrant,"
Thus, Il invasion of privacy by lhe fire inspector was justified. 593 P.2d al 612.

120 D.R.C. v. Slate, 646 P.2d 252 (Alaska Cl. App. 1982).

121 Dye v. Stale, 650 P.2d 418 (Alaska Cl. App. 1982). In iliis ease, the couit
indicated its lack of reliance on the privacy amendment when il slated Iha| die Knli
test, which il applied, was unlhing more llian a new definition of "search." hI. al lit.
I'his underscores the lack of any independent significance for the piivacy amendment
in Ihe scjrcli and seizure context.

122 See uipra notes 116-21 and accompanying text.

123 lliiui/i d HuhJe, Inc.. 565 P.2d at 150-51.
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independent significance which other privacy areas have lg]uv.n it
The S|Idln% scale test also has the virtue of unifying, the priva
amendment analysis found in search and seizure cases with the anal
Sis emeerg in ‘general privacy areas. Moreover, use of the slidn
scale testwould allow the court to remain consistent with currmt pr
cedent and the realities of law enforcement.

A. Greater Protection for Privacy Rights

In Glass, the court used the two-pronged Harlan test to determii
both the privacy and the search and seizure issues presented 15 Th
test does not provide Iastmg protection to the right to prlvacg fro
government encroachment because of its emphasis on reasonablenc
as determined b SO(}IG'[E/. Privacy is by definition a personal rigl
which involves the H?h_ to exclude an’activity from society's vie
Using society's expectations to define whether a given expectation
privacy is protected at all is fundamentally inconsistent with the pe
sonal nature of the right. The balance that must be struck in priva.
cases Is a balance between an individual's rights and society’s r|?>'_|
|f society's expectations are used to define what the individual's rigli
are, the balance is bound to tilt in favor of society's interests.

Society's expectations do have a role to play in deciding to wh
degree a %lven expectation of privacy will be protected under ‘he sli
ug scale test. They should not be used, however, to decide whether
privacy interest should be recognized at all. If societal expectatioi
are used in determining which Interests will be protected, pri/acy ii
terests will remain in a very precarious position. Only ver stroi
commonly held notions of anaoy — like the privacy 0T the home <
the marital bedroom — will be accorded any lasting protection und.
a societal reasonableness test. On the other hand, unpopular uteres
— like the privacy of consentln% homosexual adults — will re:eive |
protection if they are not generally recognized as "reasonable” by sot.

124, Privacy should lie defined wiih respect to the fundamental "rigin lo he
alone" which all citizens enjoy. Itow much a citizen's exercise of tlut right couth
with similar rights of oilier citizens or (he community al large should set Inc level
justification required lo ovcicomc that right. This is ihe essence of the sl.Jmg sc
lest. Where the interest al issue represents ihe core of ihe right lo he lei alone. .is .
the' privacy of ihe home involved in Ravin, ihe stale should be required lo slum
compelling interest lo overcome lhal right. On the oilier hand, where the right In
let alone is slight, the justification need only be a rational basis. Thru ,gh-the uv.
consistent language, courts can assure that ihe privacy amendment will fun lion &
independent protection of rights for Alaskans, railier than merely an euctisc 1>
liberal interpretation of other conslilulioii.il guarantees.

125. ‘Ilie larlan lest was first adopted by the Alaska Siipiemc Com, m a ,
decided less than one year after lhe passage of the privacy amcndmci'?  Sin ill v 8i
510 P.2d 793, 797 (Alaska), Cert, denied, 414 U.S. 1086 (1973). r.
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cly. Changes in society's ideas of reasonable expectations might even
cause a protected .Personal right to privacy to vanish.1% .

It is more diflicull to define pnvacK rlg{hts out of the privacy
amendment when a S|Idln% scale test rather than a societal expecta-
tions test Is employed by the court. Under the socletul expectations
lest the court may summarily deny any protection to a right. The
court simply states that society has not accepted the Iqlven expectation
of privacy &s reasonable. Either a rl%ht IS “reasonable” and protected
against mfrmPement absent an important governmental interest or il is
"Unreasonable" and totally unprotected, A slldm? scale test, on the
other hand, proceeds from the assumption that all privacy rights are
protected to some_deqree. The sliding scale test avoids the cither/or
analysis of the societal expectations test in favor of an analysis which
recognizes the existence of a middle ground between these poles of
reasonableness. It does not define privacy through societal standards
of reasonableness, but balances a challenged personal expectation
against society's expectations and other governmental interests. Of
course, the sliding scale lest itself can be manipulated to give unpopu-
lar interests minimal protection, but the sliding scale has an advantage
over a reasonable expectations test in this regard. Even if judges de-
cide to provide only minimal protection to a privacy right, the right
would still be protected against arbitrary attacks. In contrast, a pri-
vacy H?hl‘ that the court labels as an unreasonable expectation receives
no profection from the privacy amendment at all.

126. The fragilily of privacy rights under a reasonable expectations test is illus-

trated by the case in which the Harlan test was advanced, Katz v. United Stales. 389
U S. 347 (1967). Katz held that physical intrusion into protected space was not neces-
sary in order to mat.c out a fourth amendment violation, hi. at 352-53. In so doing,
the court overruled Ohnstead v. United Slates, 277 U.S. 438 (1928) Nevertheless, if
the two cases arc analyzed under the Harlan test, the results arc entirely consistent.
(This comparison was made in Comment, SUPIA note 22, at 1457-61.) When Olinsivatl
was decided in 1928, society was not yet ready to recognize an expectation of privacy
in telephone use as reasonable. Very few people had telephones and societal expecta-
tions as to their use had not yet developed. Ily 1967, when AaN v/as decided, the
telephone had become part of daily life in America, and definite expectations of pri-
vacy could be said to have developed. Whereas in KalZ the societal expectation had
developed in such a way as to provide increased protection for privacy, expectations
can also change iu a way that provides less protection for privacy. An example of the
latter phenomenon is occurring in the area of electronic eavesdiopping and inhuma-
tion gathering. As technology develops, it will become easier and easier fin lhe gov-
ernment to eavesdrop; consequently, fewer and fewer places will tic chaiactcii/cd as
places in which society would reasonably expect privacy. Other changes in society
may also reduce the number of places iu which one would reasonably expect privacy.
An example of such a change is the replacement of the enclosed telephone booth. It is
an open question whether society would decide lhal the expectation of privacy to an
open booth, us opposed to the enclosed booth so important in Kuiz, is reasonable.
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D. Independent Significance and Uniformity across Areas

Tltc sliding, scale test seems lo be emerging as the preferr .d fot
of analysis in privacy jurisprudence.127 Search and seizure rcmiins t
main area in which {he court has not adopted a separate privacy anal
sis. The adoPtlon of the sliding scale test in search and seizure cat
would, therefore, make search and seizure part of a uniform and i
dependent privacy“analysis. An independent privacy analysis focm
squarely on the privacy issues involved and forces recognition of t
independent validity of the privacy amendment. The recognition of
independent anal){sm reciulres the recognition of a separate erclusit.
ary rule specifically applicable to the privacy amendment.128

A separate exclusionary rule would not only providr an
dependent analysis in the search and seizure area, it would provi

127. The emergence of the sliding scale test is discussed SUQIA notes f3-104 .
accompanying text.

128. Prospects for an independently significant privacy amendment depend fi,
convincing the supreme court to explicitly recognize an exclusionary rule ased u,
Ihe privacy amendment. Although Glass was decided based upon the right o pnv.
il did not explicitly hold that article 1, section 22 provides a basis for exc hiding
dence independent of the search and seizure provision. In tael, earlier ii the s.

*year in which Glass was decided, the court hud refused to recognize (ha any a
lionul protection was provided by Ihe privacy amendment in a search and s izurc ¢
Wellm v. Stale, 574 P.2d 816, 821 n.15 (Alaska 1978). That refusal was .online,
the facts of the case. The clfcct of the GlaSs decision on this language was r it state.
Glass itself. Subsequent lo Glass, however, at least one Alaska appeals coi.rt has |
that there is no such independent exclusionary rule under the privacy a nendni
Wortham v. State, 641 P.2d 223, 224 n.2 (Alaska Ct. App. 1982), ajfd a] :r mitu
657 P.2d 856 (Alaska Ct. App. 1983). The supreme court affirmed the d.cision.
did not reach the privacy issue. Wortham v. Stale, 666 P.2d 1042 (Alasi a 1983.

A strong argument can be made from the language in Glass itstif that The Al..
Supreme Court in fact recognized an independent exclusionary rule based on the
vacy amendment in Glass. The court deviated from federal precedent in pariici;
monitoring of conversation because it believed the privacy amendment puvided i
lection in addition to that provided by the fourth amendment and its Ala ka conn
pail. Glass. 583 I".2d at 879. If the privacy amendment did not proud.ladilm
protection, the comt reasoned, there would have been no reason lo anieui the on
liilion. 1d See also Palmer v. Slate. 604 I'.2d 1106, 1IUS (Alaska 1979; (wlieu
court said that iu GlUSS. "we held that the privacy amendment, Alaska Const, .u
§ 22, prohibited the electronic recording of a narcotics transaction.").

I lie Glass court, however, could have achieved the same result under pre-pri
amendment precedent, 'the Alaska court hud previously held that stale igliix .
piovide greater protection than their federal counterparts. Zchniiig v. Su le, 56"
189, 199 (Alaska 1977). In fact, it is the duty of state courts to develop 11110
rights, linker v. City of I-'uiihnnks, 471 P.2d 386. 402 (Alaska 1*170) Il the pu
amendment did not pinsidc additional pioleelion but mealy seised as .11 alien,
gi.imid Inr accomplishing the same lesull attainable without the aioeiidiiieui. 1
dependent significance of the privacy amendment is lost. 1lie only wjy lor (he pi,
amendment lo piovide additional protection is by a separate exclusionary rule w
would focus Ihe court's ntlenlioii on privacy issues.
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more certain and adequate protection to Frlvacy interests than Justice
Harlan's societal expectations test.1% The passage of the privacy
amendment meant that Alaska's courts would no longer have to rely
on penumbral privacy arguments. Use of the sliding scale lest in
search and seizure cases, as well as in other contexts, makes the pus-
sage of the amendment meaningful and enables the courts to truly give
the prlvacY amendment “the life it deserves.” 130 More importantly
the Use of the sliding scale test will ensure that the right to privacy will
Qraevae equal *waning in all ccntexts, including the search and seizure

C. Implications of the Sliding Scale Test

Once the operation of the sliding scale test is understood, one can
see that the test need not be applied in an ad hoc manner. Further-
more, the test will not require abandonment of whole areas of prece-
dent. If an asPect of the right to privacy is found to be fundamental,
then an important governmental interest is necessary to overcome the
right to privacy. In-addition, the means of regulation or intrusion cho-
sen by lire state would havi; to bear a “close and substantial relation-
ship™ to the important governmental purpose.l3l Whether or not a
right to ervac?/ Is fundamental would depend upon various factors,
such as the historic importance of the privacy interest, its relationship
to other fundamental rights,12 and the impact of the exercise of the
right on other people and the public at large.138 If the right being
exercised is not fundamental, a lesser governmental {ustlflcatlon,for
requlation or intrusion would be required to validate the stale action,
even though the same factors could be examined in balancing the in-
terests involved.

~ The actual operation of the sliding scale test in the search and
seizure context would require a two-tiered analysis.134 First, the court
would apply the search and seizure test of reasonable expectations. |f
the search were illegal under this traditional search and seizure test,

129. See SUpra noie 126, concerning ilie fragility of privacy interest* under the soci-
etal expectations text.

IlU Slate v. Erickson, 574 P.2d 1, 23 (Alaska 1078) (Matthews, J., coueiirnng).

111 Sec Kami. 537 P.2d at 498.

112 | or example, “ussociational privacy” is necessary for the excicise of liisi
amendment rights in certain circumstances. S€e SUpra note 23.

113 'llie factors listed admittedly do not constitute a hiight line. Neveiihclrsx,
determining whether a right is a “fundamental” >r lesser protected component of the
right of privacy is no more dillicult than deciding whether or not a p.utictdar subjec-
tive expectation of privacy is rccngni/cd as “reasonable” hy society al large.

134, Asimilar two-tiered analysis is advocated in Walmski & Tucker, Ji.spiciuiiiing
0j I'rmicy Fourth Amendment Legitimacy through State Law. 16 I/Mtv. C.K.-C.I.. 1.,
Ul v 1 (1981).
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there would be no need for a privacy inquiry. If the search easscd e
reasonable expectations test, a further privacy inquiry undo* the
mg scale lest would be necessary. Should the privacy int :rest
rather minor one, such as the right to_use cocaine in a public
then the burden on the government to {ustlfy its intrusion woul
be minor. Thus, a legitim?te interest in protecting the publu
preventing crime would almost always justify a warrantless searcl
concealed cocaine if it were being used in a Publlc place.1 Undet
sliding scale test, however, as the privacy interest became stronger
burden on the government would increase.

Applg/mg the sliding scale test to the search and se'zure |
would not necessarily cause a wholesale reversal of precede it or |
problems for the policeman_on the street. Since public sal :ty, ol
safet%, and the capture of criminals are legitimate state interests, t
searches by government officials would satisfy a requirement of a
creased stale interest. 1% o

The privacy analysis would have the greatest potential in
where a "fundamental” right to privacy was found to be infringe
an aspect of p,rlvac?]/ were deemed "fundamental,” then any seari
fringing on this right would be presumed unconstitutional,” there!
quiring justification by a showing of an important govermn
interest and the least intrusive means chosen to further that ini
The important governmental interest would be balanced again?
fundamental privacy interests involved. The traditional excepln
the warrant requirement would generally satisfy this test, sin
these cases the %overnmen_tal interest is heightened by the need it
tect officers or to keep evidence from being destroyed. )

_If the results would be substantially the same* under eiiln
sliding scale analysis or the traditional Search and-seizure test,
employ a separate privacy lest as a second tier of analysis at all?
reason for employing the test is that the recognition "o f« distil
between the aspects of prlvacK protected by the Harlan test and .
|n% scale test suggests that the results would not be titc same
both tests in all cases.13 The Harlan test is printaiily suned lot

135. This ignores questions concerning the SCOPE uf the scutch.

136. There may also be cases, however, under the intermediate sta id.ird i.
the requirement that Ihe police obtain a search warrant would impose >oslirl
den that warrantless searches would be invalid. An example of such a mi1u.iiin.
be a case involving warrantless wiretapping of a massage parlor, a place ii
patrons and employees have been held to have no reasonable expeei;-iou ol
lNilhers v. Municipality of Auehoiage, 611 |'.2d 31 (Alaska 1950) ii. sinh >
some pnvavy interests weie found to be infiinged, a seaieh could be i e.valid 0
facts showed lhal there would have been no burden on the police iu ol aimiig
warrant.

137. See Supra notes 56-60 and accompanying text.
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involving privacy ofplaces.I*A sliding scale test, on (lie oilier liaud,
is used generally lo provide a mrsonal riglil lo privacy.|v> Sucli per-
sonal rights slay with an individual no matter where that person goes.
Ofcourse, personal privacy is often hard lo deline without reference to
aplace,140but where a right ISdefined without reference to a place, as
in G%, the right can be protected from interference even in a place
where society is not willing to recognize an expectation of privacy as
“reasonable.” 141

V. Conclusion

It has been thirteen years since the people of Alaska adopted arti-
cle I, section 22 guaranteeing the right to privacy, and ten years since
the Alaska Supreme Court's first major decision in the area.142 In that
time, the courts have had ample opportunity to develop a unifying
rationale for the explicitly recognized right. The process isunder way,
but it has proceeded slowly. The judicial development, relying on a
case-by-case analysis, lacks consistency. As a consequence, the con-
tours of the right, including exactly what is meant by the term “pri-
vacy,” have not yet been fully defined. The courts have not used the
privacy amendment to extend additional protection to individuals

138. Justice Harlan himself recognized the difference between a ﬂl ing his test to
place privacy interests and applying it to personal privacy rl([lhts. ile the majority
noted that “the Fourth Amendment protects people, not places,” Katz, 389 U.S. al
351, Harlan based his concurrence on the fact that a phone booth is a constitutionally
protected area, not the fact that there was any reasonable expectation of privacy in (he
conversation itself, M. at 360, . N o

139. This distinction provides a basis for recharacterizing the holdlngi in Glass.
Class was decided without reference to place, but with a recognition of the fundamen-
tal right to privacy in intimate conversations which is necessary for full and free dis-
cussion in a democratic society. This is indicated by the Class court's extensive quote
from Judge Hufstedler's dissent iu Holmes v. Ilurr, 486 F.2d 55 (9th Clrg, cert, de-
tied. 414°U S 1116 (1973). Glass. 583 P.2d al 876-78. See supra note 113.

140 1lie difficulty of defining personal privacy without reference to a place is itlus-
rated by Ravin, 537 P.2d 494. The court based the holding on the place privacy of
he home. The personal privacy rljght to mgest substances was not sullicieut hy itself
0 overcome the stale’s interests. JJ. at 511, - o
(1L A good example of the difference |hal recogmnon of fimdaineiit.il privacy
iglits would make is People v. Crowson, 33 Cal. 3d 623, 660 P.2d 3ItJ, 165 Cat. Itplr.

.[1983). In Ihal case, two suspects were left alone tu Ihe back seal of a P_ohce car.
Vhile they were alone ,(hey talked to each other, making some incriminating slale-
nents. Their conversation was surreptitiously recorded, and the reiiiaiks introduced
nto evidence against them. The introduction of the reiiiaiks was upheld because
here was no reasonable expectation of privacy iu conversations held m a police car,
ven with no police olliccr present. o

1f GVui| were recharacterized as s%ggested above, supra note 139, the lioidanicn-
d right of intonate conversation would™ protect such conversations, even though Ihe
VE)CC|FI|I0n of privacy in that place was not reasonable.

42. Rami. 537 1".2d at 494,

1985] RIGHT TO PRIVACY

against the increasing threats to privacy posed by the demand; of t
Information Age in which Alaskans now live.143 What is nee led t
judicial commitment to the independent significance of a sepa. ale |
vacy gquarantee. This could be achieved by judicial inquiry -nto |
full textual implications of the privacy amendment. Cases like N:n
v. Stole and Slate v. Glassindicate such a willingness on the pa. Bof t
Alaska Supreme Court. Recognition of a truly independent priva
amendment, however, also requires consistent analysis in ordtr foi
comprehensive form of protection to be developed. The slidi tg sc.
test provides the vehicle for the attainment of eomprehensivet ess a
consistency in the construction of the privacy amendment. Mtrcov
the test allows for flexibility in confronting any threats to priva

which may emerge in the future.

John F. Grossbu\ter

143, See supra nuic 5.
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by Jon Gettman,
ML Director

crease their budgets but their authority.
And they lie to and mislead the public in
order to Justify the exceptional steps
they wish to take, steps which repudiate
the principles upon which our country
was founded.

'Tlie American Revolution was inspired”

Inan Immortal declaration, William Pitt, a
man the King's men found to be too rea-
sonable to run the government, said in
1763; "The poorest.mar” In his cottage
'may bid defiance”o all the forceibf, the
Crown! It may beTraif; Its nbof majjihake;

a long simmering,” deeply felc!distrust¥ mm

tby fhe celenkss Bf the mem runAlng the

o (o3[ ]

English government. TKey'"Pptidfy'-'as-> 'ment!
".serted their liberty to exercise their na- >* Nearly 200 years later.'In 1960, Barry

tural rights, which. wrote John Dickinson
ina pre-war pamphlet, “are created in us
by the decrees of Providence, vVhich es-
tablish the laws of our nature. They are
bom with us; exist with us; and cannotbe
taken from us byfany human power
wjthout.taking our lives. In short, they

Goldwater wrote The .Conscience of
-the Conservative, which
anyone who Would debase the 'dignity of
the'indtyidual b.urpan being."” Our dignity
isdebased, by agovernmentthatnotonly
seeks to barge into our living rooms and
instruct our behavior, but also has dedi-

«V C <attfounded onthe fmmutableffmIirm of., ,'cated Itselfto spreading lies about mari-

| TED

“is pricked by”

wer. Is the most a dlctlve VigaponlukjJ*Stlce.*, Av> Juana users; and. spjgp. f.otmj A theer 1>
%a bit in the V\LQUILT efmoral C%>thh«" hts]{yas "vsr]]Icheldtb@AWIdlespTeaad st b i
influence thej shaped the Axmeri-'Vbe” |*h«d phyacy.lt Cite.inmclmfe® Adebased when™ A JA A fie A resi” |,
.yfoan Revolution and inspired our. dem 0-,,Tr.projred*by~~'fiorhprrhAn~rrfipdent’s dnjg adwikarrRincherdigesdjifayP M v
cracy demands that individual citizens .™.t"e "ers xo discriminate againsc marijuana
challenge the abuse of power by our - strains tlw gow'mliron*fcbm's<unr$a”- fusers by stating the are unfit for work,
leaders. Modern politics is founded orr .abje search andjsetzurei;! However,' the «-Opr dignity isdebased when the National
the belief that the government's natural - anti-drug crusade seeks to have police r Institute on Drug Abuse releases a story
tendency to increase its power requires <excused from this restraint as long asthey "j to the press that marijuana causes prema-

restraint. Conservatives are inspired by
the belief that governmental Bower
needs to be kept minimal inorder to pre-
serve individual liberty. Liberals are in-
spired by the belief that individual rights
require protection from authoritarians
throughout society.

The War on Drugs is really a war be-
tween two opposing ideologies about
the management of our society. It is a
struggle between authoritarians driven
by their craving for ever-increasing po-
wer and patriots driven by the love of
their democratic heritage.

Marijuana reform will eventually pre-
vail because it is true to the principles
that give our society its greatest
strength. It will gain support from a
diverse coalition of Americans because
they abhor abuse of power in their name.
When they understand how the War on
Drugs has been the excuse for asteady in-
crease in the power of the government
to invade their privacy, whether they use
drugs or not, they will demand an end to
the war.

In the last few years marijuana and
other drug use has been exploited by
governmental agencies to not only in-

-7act in

“good faith,",'
Amerfdmentwlottld have been quietly cir-
cumvented amidst the anti-drug hysteria
of September,'J986 had it not been/or a
few brave, conservatives in the Senate,
like Robert Packwood, who ieek to
block the abuse of governmental power,
no matter what the excuse. /

But this is not the only assault on the
Fourth Amendment. The anti-drug
movement has secured court rulings
which allow the government to hover
over your back yard arid spy on you. They
have secured widespread support for
forced urine testing. How would George
Mason, the father of the Bill of Rights, re-
act to asurprise urine test? "Mr. Mason,
take off that wig, we don't want any con-
taminants in your pee. Now just fill this
little bottle and you can go back to writ-
ing the Bill of Rights, just as long as you
haven't been smoking any of those hemp
plants in your garden."

The assertion of a right to be pro-
tected from governmental scrutiny pre-
cedes the American Revolution. Its
advocates were inspired by the tradicion
of liberty established by the Magna Carta
and nurtured by the English Constitution.

And the Fourth/ cure senility without mentioning that it

woul d take the equivalent of 135 joints a

day for 40 years to accomplish it, and that
50 joints a day has no effect on the brain.

Conservatism, Goldwater wrote, is
guided by “the ancient and tested truths
that guided our Republic through its early
days (and they) will do equally well for
us.” Power corrupts, and “the natural
tendency of men who possess some po-
wer to take unto themselves more po-
wer leads eventually to the acquisition of
all power."

The 200th birthday of the Constitu-
tion is about to be celebrated. We must
remember that we, the people, must as-
sert our natural rights so that our society
may prosper asour ancestors envisioned.

We believe, as those who brought
about the American Revolution, that
when faced with tyranny, "submission is a
crime." We’re not involved in a struggle
over whether or not you have a right to
smoke marijuana. It's a sti uggle over how
much power we are willing to let the
state accumulate at the expense of lib-
erty. The time has come to remind our
leaders of this, and begin anew our quest
for liberty. 9
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Since . ..., enough Americans have been
arrested for possession of marijuana to empty
the states of:

And the cities of:

Fresno, CA (pop. 218,202)  Spokane, WA (pop. 171,300)  Salt Lake City, UT (pop. 163,033)
Amarillo, TX (pop. 149,230) Pueblo, CO (pop. 101,686) Casper, WY (pop. 51,106)
Santa Fe, NM (pop. 48,899)  Redding, CA (pop. 41,995) Flagstaff, AZ (pop. 34,641)

And the towns of;

Piercy, Reynolds, Leggett, Rockport Cummings, Covelo, UkJah, Dos Rios, Laytonville, Branscomb, Westport, Longvale, Inglenook, Cleon?,
PL Bragg, Novo, Wlllits, Casper, Mendodno, littieriver, Potter Valley, Redwood Valley, Comptche, Albion, Calpella. Navarro, Talmage, Elk.
Philo, Manchester, Boonville, Point Arena, Yorfcville, Anchor Eay and Oualala, California (pop. 66.783)

In fact, almost 6,000,000 people have been arrested for possession of marijuana.
In 1984 alone, over 419,000 marijuana arrests were reported, one every minute and a haii.
The government has pledged to continue. If you think enough is enough, get involved.

Join NORML today by sending $25 membership dues, orwrite orcallfo: ree information:

NORML, 2001S Street, NW, Suite 640, Washington D.C. 20009 + (202) 483-5500

I Yes, | want to.do my part to end the sutfering caused by NAME:
America's unjust marijuana laws. ADDRESS:. APTIL,
J J , CITY: STATE: ZIP;
[ Enclosed are my $25 reqular membership dues, Please send TELEPHONE:! L _ o
me my membership pac a?f acopg/ofthe state and federal (ATl Information remains strictly confidential.)
marijiana laws and a free NORML button. , , o
. (3 Check here If you would like to receive your mail without our
3 Enclosed are my $15 low Income, student or military _ logo on the envelope.
membership dues. I understand that | receive all the benefits
of a regular membership. , MAIL TO:
% . X n A
3 No, Ican'tjoin now, but please put this tax-deductable con- | NORML
tribution tolgood use. I’mpenclosping: %%Q&L SGASf(t)reet’ N.W.
500 250 100 50 25 10 {
%O e ’ ’ Washington DC, 20009

|y
National tO?ganization for the Reform of Marijuana Laws
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IN THE EYEOF THE STORM

Activist News by Burt Neal, NORML Projects Coordin

t the end of September and the be-
ginning of October of the past year, a
storm of hurricrne strength over-
came Washington D.C. This hurricane be-
came known as "Hurricane Hysteria" and she
was a tough one to weather. Hysteria's ap-
pearance came to no one’s surprise; after all
Itwas amid-term election year, and the media
rar :tygives reform supporters a fair shake. In
other waords, it is always hurricane season.
But the fierceness of H%Isterla was the
shocker. Who would have t ought that crack
and cocaine, the killers of 70 peoiJIe last
Eear, (tobacco— 350,000 dead), would have
een proclaimed by every publication as the
number one security threat facing the nation?
And let us not forget the opportunistic politi-
cians tramplmgi of the very constitutional
rights that our forefathers fought for.
Needless to say, it was a busy time for
NORML and its activitists. Everyone was on
the anti-drug gravy train, and they were all
out to expand their powers, increase their
funding, and spreaQ their lies while they
could. The anci-marijuar,aforces in the White
House an3 in the NatioT afcInstitute of Drug
AbuM/|"f""bega"dT|Jcn_"B_e the.r exag-
einA N art ay."-%yrerl'"and amaz-
Ingly gulliblem™L.y.A tA)A A AN AD
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that claimed that excessive mar!’o
ing could cause brain damage simila

aging. One government official de

"a tlckmg‘ time bomb." When arepor

tacted NIDA about the story, he was tc

these new findings should have a grave in

on the voters of Oregon who were codlf-*
dering aproposal on November's ballot to'th”f
galize possession and cultivation of canr.abisi
the Oegon Marijuana Initiative.

What reporters weren't told was that one
group of rats was given the human equivalent
0f 136 joints a day for 30 to 40 years, the
other the equivalent of 5-4J0|nts a day for 30-
40 years. The 136 "JV a day group Suffered
the ill effects, the 54 a day group show ed no
problems.

Typical. NORML wrote the papers that
ran the story and sent out a press advisory to
the media warning about thfr and other ex-
amples of government exaggerations about
marijuana. We know that we did have some
impact on the media, but the truly |mﬁortant
point is that an organization was out there to
point out the falsity of this story. .

The press frenzy, which began to deterio-
rate somewhat in'October, came in a distant
second to what we witnessed ir. Congress.

Edward
aho MN}.
tokes(OH).
. . Ted Weiss
lic"*Jtep2 Philip Crane
~Vhpt on this list,
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frien&i.! Xi*atmenl centers and
urged , -0ptagt (theirjSenators and
Govern RHLsentouta'press release
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aware of _ _

All these dppd"question for their

elected repr you in favor of

you do something>fin'i£. I-V'ij
It takes about ten PfXDNe callsfrom constit-
uents about a specific till before @ Represent-
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— jij. -aj dfiopped the next dav.ic\t-rt?
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~ As I'am writing, the storm is slowly subsid-
ing. A fair amount of the media is beginning to
admit that they exaggerated the drug crisis.
And there are even voices of wisdom coming
from certain politicians, especially Pat Schro-
der (D-CO) and Gary Ackerman éD-NY;.
Perhaps the bravest was Sen. Evans (R-WA),
who was absolutely correct when he said that
1 the Senate Bill “belonged in Orwell's 1984,
not America in 1986." o
. America's civil liberties took a beating this
j hurricane season. Perhaps it's greatest victim
was 0.M.1. They'll be back next election. But
. we were abie to insome ways deflect some of
j Hysteria, and thus alter the course of the de-
bate. NORML activists and members were
I able to make a difference to the temporary si-
| tuation.

If you think that the work of NORML as
described above is m&ortant, please help us
to help you. Join NORML or make a contri-
bution today. If you want to alter history, be-

come an activist fordjustice in America,
Contact NORML today. Hysteria was a
rough storm, but remember, it is always hur-
ricane season during Prohlbltlon.

Here is a listing of some of the NORML
college chapters around the country;

U Con. NORML

Univ. of Connecticut N. Campus
Middlesex 403

Storrs, CT 06268

Attn: C. McGrattan

V.P.1.&S.U. NORML
Attn: Susan Anderson
Math Dept.

Pl&SU
Blackshurg, VA 24061

Southwestern U.S.L NORML
Attn: Richard Dafford
43984

afayette, LA 70S04-3984

U

L

Columbia U. NORML

Attn: James Slaughter <

423 W, 118th St. #4-G

New York, NY 10027 ~
5> W
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*«f o (Help pducate Missouri's Pedjple)

’Nv\ CVET L o -<<gv\./\‘ St :_-7*

PRICES, HIGH QUALITY

“A large variety of garden supplies,
we have what everyone else forgot.”

‘Organic Fertilizers
'‘Commercial Fertilizers

*Sodiums/Halides
*Feeding Systems
*C02 Systems 'Pest Controls
*Growing Mediums «Environmental Controls
*Propagation Equipment ‘And Much More

> ENHANCER

1, 2 or 4 Arm Lamp. Rotator

Special oo =<1

Call For Order Or Free Catalog
1-800-342-1981

In Oregon (503) 342'1981

Eugene, Oregon
Visa or MasterCard Accepted

Code Quantity Price

McG x 519.95

Add SI1.75 postage &
handling 1S2.50 foreign)

VY. residents add
sales tax

TOTAL

Make check or money order payable to
HIGH TLMES. Mail to; HIGH TIMES
Products, P.O. Box 1645, Grand Central
Sta., New York, NY 10017. Please allow six
to eight weeks for processing and delivery.

Pr T

, Name

Address

Cost

City. State  Zip.
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BOOYE AND GRASSIN ALASKA

1-.Mnhe ;pass” hesriselio 1h18i™,

gjﬁeoﬁfﬂmrcaseﬁphat;ﬁnot very

Important In itself.
arnson an Alaska state trooper who
arentY enjo ed an occasrona ni
as rans erred late 1981 to duty In St.
R/*vr ag e n the Yukon River,
In Ar%nl 82, fieflewap ane In from Nome
Marys ar rn and of beer and
vo a Two days | er police searched
his home and found 62 liters of beer and
1.7 liters of vodka He was convicted
under the local ordinance of Importin
alco oI an t en appealed, arg rnﬁ r
art that the local law Violated his nigfit to
rrvac underthe state constitution.
u ust *84 the Alaskan court of
agPeas a rmed his conviction. In so
they had to draw some sharp dis-
trnctrons efween. Harnsons case and
one from 1975 Inv%vrrezq a cha name
[rwin Ravin. It was the Ravin case th
fectivel I%arzed ‘e ossessr?n of
marijuaha by an adult for personal con-
sumption’ In the state of Alaska

Yoy see, the AIaska Const rtutron spe-

cifically ro ectst e 'Right of Privacy
Thesate Rroud guards hat rr ht Our
territor a d no
preme Coyrt wrote Inthe flavin decision
has tra tronaIIy been the home of
Reople who prize their Individuality and
ohave chosen osettle orto continue
living here In or erto ach reve measure
of control ove eirown || es es which
Is now virtually unattainable in many of
our sister statés.

personal pot stashes, they stated une-¢
gulvocal Q//We beIreveJhIs tenet to be f

asic t0 a free socre(t)y state canno

Impose its own noti nso morality p
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AMERICAN SURVEY

The long,

against drugs

WASHNGION BC

A N OCCASION for congratulation, the

kadministration had rather hoped, It
did not turn out like that. The White House
conference on a drug-free America, held
this week in Washington, has given critics
the chance to draw attention to the failures
of the tough drug policy that President Rea-
gan has tried to make a theme of his
administration.

America's drug plague is growing
worse. The National Institute on Drug
Abuse counts the cases where drugs are
mentioned by the coroner as a contributing
cause of death; it also follows hospital emer-
gency-room admissions involving drugs.
Both indicators show rapid growth in re-
cent years, above all for cocaine. A sample
of coroners’ reports in major metropolitan
areas shows deaths from cocaine increasing
from 53 in 1976 to 615 in 1985. A similar
sample of emergency-room admissions for
cocaine shows an increase from 1,000 in
1976 to 9,400 in 1985. And the stuff is get-
ting easier and cheaper to buy. In 1981 a
pure gram of cocaine sold for about $600;
by 1986 the price had dropped to $200 and
is now even lower.

The president's men try to cheer them-
selves up with the news about those in their
last year at high school who are taking less
marijuanr: than they once did. In 1978 11%
of them reported that they had taken mari-
juana daily in the previous month; by 1986
this figure had dropped to 4%. But cocaine
rates have not shown the same trend. In
1981 5.8% reported taking the drug at some
time in the previous month; by 1986, after
some fluctuations, the figure was 6.2%.

The heroin epidemic of the early 1970s
has long burnt itself out. Most current her-
oin users have been on the drug for at least
ten years; the average age of those having
treatment is about 35. Many heroin addicts
are black. Concern about dirty needles and
AIDS has refocused interest on a lost genera-
tion of inner-city blacks (see box on next
page).

Other drugs are taking over, and not
just in the inner city. A recent Rand Cor-
poration study of drug-taking in and
around Washington showed that rcr, a pe-
culiarly noxious chemical drug originally
developed as an animal anaesthetic, is
widely taken in Washington's well-heeled
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losing battle

suburbs as well as in the blighted parts of its
centre.

Federal spending on fighting drug sup-
pliers has risen steeply. In 1981 $86 Im was
spent; by 1987 the president was asking for
$3 billion. There is quite a bit to show for it.
Seizures of cocaine by the federal govern-
ment rose from 2 tons in 1981 to 27 tons in
1986, with state and local agencies seizing
almost as much. Arrests on drug charges
have increased sharply and sentences are
harsher: Colombian sailors on marijuana
boats now get average sentences of more
than five years. The number of federal pris-
oners is expected to grow enormously over
the next ten years, and most of the growth
will be attributable to drugs.

But the critics, some of them retired
drug warriors, accuse the administration of
lacking a battle plan. There is much confu-
sion. A former head of the Miami Coast
Guard wrote late last year that the frag-
mentation of responsibility between the
Coast Guard and the Customs Service,
with its better political connections, had led
to bothersome duplication. And a lack of
co-ordination is felt in other ways: the
Coast Guard’s commander recently com-
plained that his expanded drug-intercep-
tion fleet was confined to port because of a

lack of money caused by a budget dispute
between the administration and Congress.

Efforts to involve the armed services in
a more central way have not come to much.
Though the Defence Department is re-
quired to provide specialised equipment,
the services seem content to play a second-
ary role: halfofthe 16 frigates that the navy
plans to decommission as part of its cuts are
heavily involved in drug interception.

In an effort to stem the flow of cocaine
at its source, the administration says it will
make drugs a central theme in its dealings
with supplier countries. But government
agencies have differing priorities. The CIA
may have tolerated the alleged invoivement
with drugs of Panama's General Manuel
Noriega (he has been indicted by a federal
grand jury in Miami) in return for the in-
formation he provided on Cuba and Nica-
ragua. State Department diplomats have lit-
tle time for their department's Narcotics
Bureau, often ignoring the bureau's recom-
mendations against “certifying"” that a sup-
plier country has tried hard enough to stem
the traffic. (Congress insists on this certi-
fication ifa country is to get aid.)

But the saddest failures in American
drug policy are to do with prevention and
treatment; by comparison, programmes for
drug-fighting and interception are well fi-
nanced. Though there is endless talk by al-
most everybody about the importance of
prevention, little is done. The budget for
prevention and treatment remained almost
static, at less than $400m, between 1981
and 1986. Congress, which passed the Drug
Control Act in 1986, increased the appro-

More drug busts, but still the plague spreads
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The battle for clean needles

WASHNGION DC

M ORE than half the intravenous-

drug addicts in New York are in-
fected with the AIDSvirus. More than half
the heterosexuals with AIDS in America
are intravenous-drug addicts. For those
two reasons alone, the epidemic of nee-
dle-transmitted AIDS in America’s eastern
cities requires action. But, as the chair-
man of President Reagan's commission
on AIDS, Admiral James Watkins, made
clear in hi: first recommendations this
week, there is another reason why intra-
venous-drug AIDS is the most dangerous
part of America's AIDS epidemic.

The reason isthat AIDS'S expanding at
an accelerating rate only among drug ad-
dicts. Among homosexuals who are not
addicts, the rate of new infections is now
falling—though the number of new cases

priation to 5960m. The administration
tried to cut it back again.

Cities do not have the resources to treat
drug addicts. In Washington, for instance,
facilities were expanded to treat twice as
many addicts in 1986 as in 1978, but, with
more people being arrested on drug charges
and requiring treatment, thr waiting-lists
grow ever longer. Heroin takers are being
squeezed out of their expensive methadone
programmes. Cocaine treatment, which is
not yet well developed, has been over-

The campaign

of the disease itself will continue to rise
for years because of the long lag between
infection and symptoms. Infection by
blood transfusion has been all but
stopped and infection through heterosex-
ual sex is still increasing onlv slowly. Yet
shared needles constitute the main route
by which the AIDS virus is invading the
heterosexual population. AIDS spreads
more easily to the sexual partners of ad-
dicts than to the sexual partners of people
who have had transfusions. Three out of
four babies born with the virus are born
to drug addicts or their sexual partners.
And AIDS is 20 times as common among
black drug addicts as among white
addicts.

America isstill paralysed by indecision
about how to tackle the needle-sharing

whelmed as new and more addictive forms
of the drug become available.

And, despite Mrs Nancy Reagan's “Just
say no" campaign, prevention remains the
neglected stepchild of drug policy. New
school-based programmes, copying some
rather successful anti-smoking campaigns,
are being tentatively tried out. In a forceful
opening speech to the White House confer-
ence, Mrs Reagan argued that once public
concern is truly aroused, victory must surely
come. It still looks a long way off.

Countdown to Super Tuesday

On Super uresda)(ltese}rch 8th, 20

choose their avHu or president.
expect to do we ?ne has aP ﬁbVIO
each says he tanﬂ It 15 To
statest at make t elrchmceson

N mana8er rather than a vision-

ary, Governor Michael Duka-
kis has not distilled his message
into a slogan. Rather, he draws
heavily on his experience in
Massachusetts. He stresses that he has run a
government, put together ten budgets and
presided over unprecedented prosperity. He
wants.America to "invest" in “good jobs at
good wages”, by which he means that he
would repeat on a national scale his state
practice of setting up programmes to divert
public investment into certain industries
and regions in the hope of drawing in pri-
vate money too. Like most candidates, he is
more specific when criticising others’ poli-

lhsa

24 cies than when describing his own: he finds

reports rom some 0
uesda

stgtfes hold caucuses or dmane

Q emocraflc candidates F?]
rticle summ?rlses

s lea
the | arger

fault with star wars, the contras, the deficit,
the defence build-up, the lack of an energy
policy (though he vigorously opposes an oil-
import tax), trade protectionism, the politi-
cal-action committees whose cash he rejects.

Mr Dukakis believes in heavier social
spending. He would guarantee basic health
insurance for those who cannot afford it. He
would use "workfare" and retraining pro-
grammes to get people off welfare, And he
would pay for it all by better tax collection
and by cutting military spending.

On foreign affairs he is still trying to re-
dress a reputation for inexperience and na-
ivety. His main contribution is to talk less
about East-West issues and more about
North-South ones. He has an unfashionable

epidemic. Educating addicts to the dan-
gers has had surprisingly little effect.
More than 90% of the addicts in a study
in Sacramento believed they would even-
tually catch AIDS; vet 75% ofthem contin-
ued to share their needles. Distributing
clean needles has just begun in New York,
and other cities are considering it
Distributing bleach with which addicts
can clean their own needles is easier for
most politicians to contemplate, and has
had some success in San Francisco. Ad-
miral Watkins's commission favours
strengthening drug-treatment centres to
get them to stamp out the epidemic and
the addiction at the same time. He recom-
mended this week that the federal govern-
ment should spend an extra 51.5 billion
to fight AIDSamong America's 1.2m drug
addicts, increasing by 32,000 the number
of workers in drug-treatment centres and
increasing the number of such centres by
3,300.

affection for bodies like the Organisation of
American States and proclaims a deep re-
spect for international law. Mr Reagan's pol-
icy in Central America, he says, is “not only
a failed policy, but an illegal one."

Mr Dukakis has more money than his
rivals, which enables him to buy more televi-
sion time than they can. Regardless ot how
he does in the South, he expects to win a
clutch of northern states on Super Tuesday
(Massachusetts, Rhode Island, Washington
and ldaho). He appeals to middle-class liber-
als, old people and Hispanics (partly because
he speaks Spanish). Support for him seems
especially strong among the liberals of At-
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How

severity score

24,9

7,2

4,6
1,4
0*3
0*2

Source: Excerpts from

Department of Justice

1977.

TA
do people rank
Report to the
1983, citing T

BLE 2

the severity of crime?

offense

Planting a bomb in public,

people

Forcible rape resulting in death

Robbing avictim at and

shooting

gunpoint

victim to death

injuring victim

death

Intentionally

resulting in

Foclble rape

Arson causing $100,000 damage

Smuggling heroin into country

Stealing property worth $10,000

from outside a building

into a home and

$1000

Breaking
stealing

someoneelse"s to a

it

Signing name

check and cashing

Stealing worth $1000

outside a

property
from building

Carrying a gun illegally

Smoking marijuana
Vagrancy
Playing hooky

and
of

Nation on Crime

he National Survey Crime

killing

Justice,

20

u.s

Severity

1



Larceny - Theft

Burglary

Marijuana

Aggravated Assault

Vandalism

Weapons Offenses

Robbery

Motor Vehicle Theft

Forgery and Counterfeiting

Rape

Murder

Arson

Erabezzelraent

Source: Compiled from FBI

Uniform

Crime

1,368,100

527,100

455,600

313,150

243,700

193,500

157,630

129,100

97,300

33 ,600

21,810

20,500

9,000

Report,

1983



TABLE 4

Estimated Sumber of People Arrested for Marijuana ~ 1982
Year 455,600
Each month 37,967
Each week 8,762
Each day 1,243
Each hour 52

Source: FBI Uniform Crime Report, 1983

.TABLE 5
Marijuana Arrests < Possession and Sale
Total Marijuana Arrestd Total Possession Total Sale/Cultivation
455,600 68,340 (J52) 387.260 (]52)

Source: FBI Uniform Crime Report, 1983



Lire. lint. rntvALtfiLt intwoi ia hAJUJUAj* uoc, tyo* - i30<

.YEAR T62* *67* °71 ‘72 ‘74 ‘76 ‘77 *79 '82
ACE';
R - 14% 14% 23% 23% 28% 31% 27%
18-25 o 13% 3%  48%  53% 536  60% D89  64%
26-34 2% 3% 19% 20% 30% 36% 44% 48% 56%
Adults 18+ 2% 5% 15%' 16% 19% 21% 25% 30% 32%
Source: Baaed on National household Surveys on Drug Abuse, 1971-1982, National

Institute on Drug Abuse.

eBaaed on reconstructed data collected in 1977 from Cisin, I., et al., highlights from
the National Survey on Drug Abuse: 1978. National Institute on Drug Abuse, 1978.

MFETIHE PREVALENCE TRENDS IN MARIJUANA USE, 1977-1982
Number of Adult Users, 18+

1977 36.215.655

1979 - 47,500,000
1982 - 52,543,000
Number of Users, Youth - Ages 12 - 17

1977 - 7,032,506

1979 7.300,000
1982 - 6,132,240
Number of Users, Total Population - Age 12*
1977 - 43,248,171
1979 - 54,800,000
1982 - 58,675,240

Source: Eased on National household Surveys on Drug Abuse, 1977 - 1982, National
Institute on Drug Abuse.

90%of all persons who have used marijuana are adults.

The above surveys do not include members of the armed forces, people living in college
dormitories, group quarters, and institutional populations.

Prepared by Joanne Gampel, M.A.
Director, Council on Marijuana and Health



STATE
(Territory)
ALABAMA

ALASKA

ARIZONA

ARKANSAS

CALIFORNIA

OODORADO

CONNECTICUT

Yo K.

STATE MARIJUANA LAWS

PERSONAL USE POSSESSion

Max. Imprisonment Max. Fine
1yr $1,000
(for personal use)
Legal to possess up to 4 oz if not
in public
$100
(less than 1 oz in public)
1 1/2 yrs $150, 000
1yr $1,000
$100
(less than 28.5 grams)
$100
(less than 1 0z.)
Un - $1,000

POSSESSION

Max, Imprisonment

min. 2-15 yrs

90 days
(4 oz to 1/2 1b)
(@ oz or more in publ

1yr
(more than 1/2 1b)

1 1/2 yrs

1vyr

6 mos.

6 mos. - 2 yrs.
(1-8 0zs.)

1-2 yrs
(over 8 o0zs.)

1yr

*

N et

V..V« ‘ime WO. wWve—. -1 -e -1
£<ccdr. H s AN
g.1K.~U fc. 2050
ul'z'z*

ISALE, DISTRIBUTE3N, DELIVERY

Max. Fine Max Imprisonment Max. Fine

$2%$,000 Min. 2-15 yrs $25,000

$1,000 5 yrs $50,000
(more than 1 oz.

©)

$5,000

$150,000 7 yrs $150,000

$1,000 min. 4-10 yrs $25,000
(less than 10 Ib )
5-20 yrs $50,000
(10 Ibs - 100 1bp
6-30 yrs $100,000
(over 100 Ibs)

$500 4 yrs $10,000

$5,000 2-4 yrs

$1,000 7 yrs $1,000



STATE
(Territory)

ILLINOIS
IP

INDIANA

10WA

KANSAS

PERSONAL USE POSSESSION

Max. Imprisonment

30 days
(2.5 grams or less)

lyr
(up to 30 grams)

6 mos

1yr

POSSESSION

Max. Fine Wax. Imprisonment

$500

$5,000

$1,000

$2,500

6 mos
(2.5-10 grams)

1yr
(10-30 grams)

1-3 yrs
(30-500 grams)

2-5 yrs
(over 500 grams)

2 yrs
(over 30 grams)

6 mos

Max. Fine

$500

$1,000

$10,000

$10,000

$10,000

$1,000

$2,500

SALE, DISTRIBUTION, DELIVERY

Max Imprisonment Max.tFine

6 mos
(2.5 grams or lens)

lyr $1,000
(2.5-10 grams)

1-3 yrs $10,000
(10-30 grams)

2-5 yrs $10,000
(30-500 grams)

3-7 yrs $10,000
(over 500 grams)

1yr $5,000
(up to 30 grams)

2 yrs $10,000
(30 grams - 10 Ibs)

5 yrs $10,000
(10 lbs or more)

5 yrs $1,000
3-20 yrs $15,000

(sale)



STATE
(Territory)

MASSACHUSETTS

MICHIGAN

MINNESOTA

.n.

MISSISSIPPI

MISSOURI

PERSONAL USE POSSESS][ON

Max. Imprisonment

6 mos

1yr

(small amount)

(@ oz or less)

lyr
(35 grams or less)

Max. Fine

$500

$1,000
$100 and
drug
education

min $100
max $250

$1,000

POSSESSION
Max. Imprisonment Max. Fine
6 mos $500
1lyr $1,000
3 yrs $5,000
3 yrs $3,000
@ oz to 1kilo)
20 yrs $1,000,000
@ kilo or more)
5 yrs $1,000

(over 35 grams)

SALE, DISTOIBJFIUN, DELESERY

Max Imprisonment Max. fine

2 yrs

2 1/2 - 15 yrs
(50-100 1Ibs)

3-15 yrs
(100-2,000 Ibs)

4 yrs

5 yrs

3 yrs
@ oz or less)

20 yrs
@ oz to 1 kilo)

30 yrs
(over 1 kilo)

5 yrs to Life

$5,000

$10,000

$25,000

$°,000

$30,0001.

$3,000

$30,000

$1,000,000



STATE
(Territory)

NEW YORK

NORTO CAROLINA

f LILLIVN

PERSONAL USE POSSESSION

Max. Imprisonment

(less than 25 grams)

(@ oz or less)

Max. Fine

$100

$100

POSSESSION
Max. Imprisonment

3 mos
(25 grams - 2 0zs)

lyr
(2-8 o0zs)

4 yrs
(8-16 czs)

7 yrs
(16 ozs - 10 Ibs)

15 yrs
(over 10 Ibs)

5 yrs

@ oz - 30 Ibs)
min 5 yrs
(50-100 Ibs)
min 7 yrs
(100-2,000 1Ibs)

min 14 yrs
(2,000-10,000 1Ibs)

Max. Fine

$500

$1,000

$5,000

$5,000

$5,000

discre—
tion of
Judge

$5,000
min. Max
up to
Judge

$25,000
minimum

$50, 000
minimum

SALE, DISTRIBUTION, DELIVERY

Max Inprisbnment Max. Fine

1yr $1,000*
(25 grams or lesjo

4 yrs $5,000%*
(25 grams - 4 oz:.)

7 yrs $5,000*
(4-16 ozs)

15 yrs $5,000*

(over 16 ozs)
<«

* Fine can be dcjuble thj
peuniary gain frcjm crime.
5 yrs set by
Judge



PERSONAL USE POSSESSION POSSESSION SALE, DISTRIBUTION, DELIVERY
STATE
(Territory) Max. Imprisonment Max. Fine Max. Imprisonment Max. Fine Max Imprisonment Max. Fine
SOUTH CAROLINA 30 days $.100 min 6 mos $1 poo 5 yrs $5,000
(oz or less) $200 max
10 yrs $10,000
(10-100 1Ibs)
mandatory 25 yrs $25,000
(100-2,000 1Ibs)
mandatory 25 yrs $50,000
(2,000-10,000 Ibs)
SOUTH DAKOTA 30 days $100 1yr $\000 min 15 days to $1,000
(@ oz or less) @ oz - /2 1Ib) 1 year
(sale 1 oz or le$s)
2 yrs $2,000
(172-1 1b) 2 yrs $2,000
@ oz - 1/2 1b)
5 yrs $5,000
(1-10 1bs) 5 yrs $5,000
(2 - 11b)
10 yrs $10,000
(over 10 lbs) 10 yrs $10,000
(over 1 1b)
TENNESSEE 11 mos 29 days $1,000 11 mos 29 days $1,000 min 1-5 yrs $3,000
(/2 oz - 10 lbs
min 4-10 yrs $10,000
(10-70 1bs)

min ID yrs to $200,000
Life
I 1 (over 70 Ibs) \



PERSONAL USE POSSESS][ON = POSSESSION SALE, DISTRIBUTH3N, DELIVERY

STATE
(Territory) Max. Imprisonment Max. Fine Max. Imprisonment Max. Fine Max Inprisobment Max. Fine

VIRGIN ISLANDS lyr $5,000 1yr $5,000 5 yrs $15,000
mandatory 3 yrs $25,000
(50-100 1Ibs)
mandatory 5 yrs $50,000
(200-1,000 Ibs)
mandatory 15 yrs $200,000
(over 1,000 Ibs)

VIRGINIA 30 days $500 30 days $500 1yr $1,000
(1/2 oz or less)
1-10 yrs $1,000
(/? oz - 5 Ibs)
min 5-30 yrs
(over 5 Ibs)

WASHINGTON 90 days $1,000 5 yrs $10,000 5 yrs $10,000

(40 grams or less)
WEST VIRGINIA min 90 days $1,000 min 90 days $1,000 min 1yr $15,000
max 6 mos max 6 mos max 5 yrs
WSCONSIN 5 yrs $15,000 5 yrs $15,000 5 yrs $15,000

WYOMING 6 mos $1,000 6 mos $1,000 10 yrs $10,000



STATEWIDE ACTIVITIES
January 1, 1986

thru
June 30, 1987

DRUG SEIZURES

Type of Drug Quantity Street Value
Cocaine 87.2 pounds $8,573,326
Marijuana 626 pounds 2,527,950"
Marijuana plants 3,649 866,190
Hashish 520 grams 9,91.. ~
Amphetamines 622 tablets 9,394
Mushrooms 137 grams 1,470
Heroin 90 grams 50,642
Dilaudid 697 tablets 54,180
Look-a-likes 807 dosage units 1,986
LSD 4,595 dosage units 26,580
Other Drugs 63,530
TOTAL $12,185,160

NON-DRUG SEIZURES

Cash $393,076
101,845
496,720

$991,641

SOURCE: State of Alaska Department of Public Safety/Scientific Crime Detection
Laboratory. George M. Taft, Jr., Laboratory Director. 5500 East Tudor
Road, Anchorage, Alaska, 99507; (907) 269-5740.



ANNUAL REPORT OF OFFENSES REPORTED AND ARRESTS

<Jo”MNeaa. 20Vt&-e, "O ejpafWen™Year Ending: December 1986
CLASS | OFFENSES: Offenses Unfound Actual Adult Juvenile
Reported Reoorts Offenses NEX% esEs-..
198 1986 1985 1986 198 1906 198 ; 1985

1. Criminal homicide.. 52 52 52 ---------------- N e B
- Forcible rape . 3 2 3 2 1 ].

3. RODDETNY i 3 3 1 2 3

4. Agyg vated assault.. 11 6 11 6 9 6 1
- E ALATY e 67 118 3 5 64 113 8 6 5 15
6. thfitiy. ... ......... . 492 660 8 15 484 645 27 46 29 31
7. Motor vehicle theft. 38 45 3 6 35 39 ]. 6
8. AT SON i ] 1
TOTAL CLASS | OFFENSES: 617 834 15 26 602 808 48 59 34 53
CLASS Il OFFENSES:

9. . 155 161 5 4 150 157 52 61 6 5
10, Forgery 5 24 5 24
11 Fraud m————. . 63 50 3 2 60 48 6 '1 1
12. Embezzlement o 3 3
13. Receiving/concealing

-
stolen property . 4 4

14. Vandalism. . 188 312 2 3 186 309 16 3 ].

15. Weaponj violation.... 20 29 2 3 18 26 7 11
16. Prostitution 1 1

17. Sex offenses

(except 2 & 16) 38 ‘ 3 3 35 43 3 2 1
18. opwg laws. 0O \ . " 0 ). 70 71 4 6 65 15 = 14 31 77
to. Goimblinir."\V. £.TrV. . .. 2 2 .
20. Family and children. 35 60 1 5 34 55
21. 250 266 14 14 236 252 193 193 3 1
22, ligquor lavs; Vi' 245 301 4 15 241 286 109 118 110 148
23. Disorderly conduct..... 418 721 9 8 409 713 64 e 87 = T 3
24. Vagrancy . o,
25. ATT 0 ther i 537 814 2 6 535 8cs 233 - 313- 16 =m 21
TOTAL CLASS 11 OFFENSES. 2028 2862 49 69 '1979 2792 682 © 86" 172 197
TOTAL CLASS | & Il OFFENSES.. 2645 3696 64 95 2581 3601 730 875 206 250

Rev. 1/85



DRUG

1
Depressants
Narcotics
Codeine
Hashish

ALASKA CONTROLLED SUBSTANCES

PROHIBITED ACT

Delivery of any amount to anyone under
19 and 3 yc _rs younger

Manufacture or delivery or possession
with intent to manufacture or deliver
any amount

Possession of 3 grams or more

Defendant 18 or older, possession on
school grounds, etc.

Possession of less than 3 grams

CLASS OF
OFFENSE

Felony

Unclassified"!0
11.71.010(a) ®

B-3<=
11.71.030(a) (D)

C-4 =

11.71.040(a)(3)(B),
©

C-40

11.71.040(a) @)

Misdemeanor

A-50
11.71.050(a)(3) (A),
®



Marijuana

Schedule

FEDERAL CONTROLLED

Defendant - 18,
distribution to
person under 21

Distribution

Por vossion

SUBSTANCES ACT

First Offense 0-30/%$50,000
Second Offense 0-45/%$75,000

First Offense 0-15/%25,00G
Second Offense 0-30/%$50,000

If distribution is for small
amount with no renumeration,
see penalty below

First Offense 0-1/%5,000
Second Offense 0-2/%$10,000
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APRIL 2 1988

G etting

OUN'G men in the eh .,,es and million-

aires' daughters up ..Oxford die horribly
of it. Wherever it spreads, crime rates soar.

Policemen are murdered for it, politicians sub-
orned for it. Central Americans buy whole
governments through it. Lebanese and Af-
ghans nourish their feuds with it. The traffic
in illegal drugs— partly in mildish marijuana
and worse cocaine, but most dreadful in her-
oin— has become a main tragedy of this age.
The trade was created in its present worst-pos-
sible form because democratic politicians fell
into a well-meant confusion of policy 20 years ago.

Governments decided then to threaten long terms of
imprisonment against the suppliers and pushers who were
making your daughter ajunkie, but to treat her possession ofa
little marijuana and cocaine as much lessofan offence. Supply
was made highly illegal, sorry: demand was not—exactly as
during America’s prohibition of alcohol in the 1920s, and
thus with the same results. Gangsters market the stuffto peo-
ple who feel no guilt about buying from them. The expert
criminal organisations that were so enriched by the attempts
of earlier American governments tc prohibit alcohol and
gambling (another addictive practice) are applying Capone's
old murderous skills to the international narcotics business.

Subsistence peasants in wretched places are glad to take
cash for poppies and coca leaves which, after simple process-
ing, are marked up by 5,000 times for sale to final consumers.
This distributors” margin—turning $Im of raw material into
$5 billion of revenue—makes drug smuggling the world’s
most profitable business. Drugs are very-high-price and light
goods, easily transported in hand-baggage or even inside peo-
ple. The most prudent smugglers get big organisations to laun-
der the money and make unrefusable offers to politicians and
policemen and rival salesmen in the way. A small group of
criminals now probably launders tax-free sums of over $100
billion a year, more than the GNPS of 150 of the 170 nations of
the world. Ifthese huge mark-ups went to governments in tax,
as a big slice of profits from drugs like alcohol and tobacco
does, they would use it for better purposes, including reducing
addiction. Is that the right way?

There have been escapes from tragedies as great as today’s
narcotics trade, significantly almost ail along this same road.
America's effective answer to Capone’s bootleg gangs was not
gang-busting but the legalised, taxed and regulated sale of
quality-controlled liquor. The best enemy of the numbers
racket is the state lottery and the off-course, licensed, taxed
betting shop. The British coped similarly with the main drug
scourge of the first industrial revolution. Gin Lane sold cheap
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gangsters

outof drugs

rot-gut to the not-quite-destitute, who dinnk
themselves out of miserv into inefficiency. So
the government brought the sale of spirits un-
der local licensing courts, forced the distillers
to sell only liquor of approved quality and
strength, and raised prices by excise duties *
high as the market would bear without driv-
ing drinkers to poisonous cheap intoxicants
like methylated spirits. People got less drunk
less damagingly, initially on untaxed beer (the
brewers were delighted). The distillers, forced
to sell better hooch, grew rich and respectable
on exports of Scotch whisky and London and Plymouth gin.
Drugs are not a "disease of affluence”, or any such glib
slogan. Some big British companies founded their fortunes on
the officially sponsored sale of Indian dope to the poorest peo-
ple the world has ever known, the Victorian Chinese. Bhang
and hashish and coca and kola-nuts and gat are the opiums of
their respective poor peoples. None isgood for them, but nor
is alcohol for rich countries.

Legalise, control, discourage

Today there are four big recreational drugs on the market in
most of the world's big cities. Two of them (alcohol and to-
bacco) are legal, two (marijuana and cocaine) illegal. People
have been attacking their brains with the first of these poison-
ous chemicals since Noah had vines (Genesis ch 9, 20). Chris-
tianity uses alcohol in its central rite, as does most of mankind
(outside the strict Muslim nations) in its social relations. Yet
in countries like Britain lawful alcohol directly kills some
10,000 people a year, and is instrumental in about half of the
country's violent crime. Cigarettes in Britain kill 100.000 a
year. Marijuana, one of the illegals, has hardly killed anybody
yet; but the toll from it will rise because it is a poison with the
defects of both the legal drugs. Tobacco and marijuana give
you lung cancer; alcohol and marijuana make you run over
pedestrians in your car.

In the United States marijuana is now virtually tolerated,
because tens of millions of Americans have smoked it or eaten
it in cookies. They think it about as befuddling per dollar as
alcohol, as bad for their health as cigarettes, and less habit-
forming than either. The great extra worn'about marijuana is
that, while the addict gets his tobacco and whisky from a law-
abiding and taxpaying publican, he gets hisjoirt from asinner
who sometimes sells adulterated poison, pays no tax and—
this is important—is often keen to lead his customers on to
much more harmful drugs.

A sersible public policy might be to treat all three—alco-
hol, tobacco, marijuana— the same, with licensing, taxes and



quality control. Since all are bad for you, it may be right to
plaster them with larger health warnings than those that are at
last helping to cut smoking. Wary governments might stop the
pub culture spreading to the communal joint culture by re-
stricting marijuana sales to boringly uncongenial premises,
like the glum state liquor-stores of Sweden or New Hamp-
shire; or give monopolies to state shops like the post office,
which has perfected the art of driving customers away. But a
main weapon should be tax: high enough to deter consump-
tion, and varied enough to move people from the worst drugs.
Today’s worst are possibly cocaine and certainly heroin.

Cocaine came back into high fashion only recently, it is
more stimulatirg than alcohol, less addictive than tobacco. It
may be worse for you than either, including being eventually
more likely to poison you. What is certain is that it is causing
more murders than any commodity ever before. Because it is
newish and illegal, its supply is in the hands of the worst
illegals. About 80% of American supply is channelled
through one group of Colombian gangsters (see page 62) who
kill the law-enforcers whom they cannot suborn, Cocaine
most needs to be brought under the aegis of controlled and
thus legal suppliers, either by treating it like alcohol, tobacco
and marijuana (see above) or like heroin (see below), depend-
ing on how statistically awful it proves to be.

How present law hooks people on heroin

Heroin is different. It is more addictive than tobacco, and
damages the health far mote rapidly. It can enslave the mind,
so addicts want more to satisfy a craving that obsesses them so
that they cannot work. Without work, they have two ways of
affording more: stealing or, more easily, dealing. Encouraged
by their supplier, they buy a little more than they want, and
sell it on at a profit by recruiting new users, whose supplier
they become. The furtive illegality of this trade increases its
danger, since by the time an addict realises that he needs help
he is likely to have started supplying others, so that he cannot
seek outside help without risking big trouble with the law.
Illegality locks people into addiction.

Legislation pretends that heroin is not significantly more
dangerous than marijuana or cocaine. Since dealing in all
three isacrime, the same criminal gangs handle them all. Cus-
tomers for the milder drugs are therefore exposed to salesmen
of the really dangerous one. So marijuana (but not alcohol)

Jackson power

gets blamed tor leading its users on to hard stutf.

P °cent developments in the market for heroin give clues
to how its use might eventually be curbed. Increased demand
in the earlv 19S0s led to increased production (in, among
other places, lawless Burma and Afghanistan), just as the pub-
licity about AIDS began to deter new users from experiments
with sticking filthy needles into themselves. Demand and
prices are falling. The evidence, scant as it is in this mysterious
world, is that most long-term heroin users want to break their
addiction, although probably then to destroy themselves with
some other drug, usually alcohol. Since alcoholics do not re-
cruit fresh heroin users, this is sadly to be encouraged.

So the best policy towards existing heroin users might be
to bring them within the law, allowing them to register for the
right to buy st.ictly limited doses. Taxes should be high
enough to help deter consumption, but low enough to put
illicit dealers out of business. To get addicted to heroin you
have to be cra:y, or weak-willed, or young and foolish. It is a
problem of mental health, treated as one of crime and there-
fore made worse. Ifsome extra stick is wanted, then in Amer-
ica registered heroin and cocaine users could be disqualified
from driving cars. They might then have an incentive to get
listed as cured.

Even if the present narcotics trade could be beaten, self-
destroyers will seek other ways to bend their minds. Calming
pills from respected multinational companies produce doped-
up addicts when doctors prescribe them for non-medical ills
such as poverty or unhappiness. Backroom chemists find and
market new drugs. The LSD of the "psychedelic" 1960s was
followed in the violent early 1980s by PCP, or angel-dust.
There will be more nasty successors. But these drugs, cheaply
produced close to their markets, do not spawn the sort of in-
ternational racketeering that today's narcotics do. THey go
thre brief cycles of fashion, newspaper scares and obliv-
ion. They are destructive teenage fashions, rather than social
menaces, which might also be reduced by discriminatory tax.

If there were a lasting answer to drug abuse, it would lie
beyond all this, in the chemists' dream of the good drug, the
soma, driving out bad poisons by its controllable merits, It
may lie close in the future, if research for it can be brought
into the open. That isanother reason why the worst policy is
the present one of making the supply of noxious drugs illegal,
so that only dreadful illegals engage in their supply.

Jesse Jackson's success mainly reflects the narrowing base of the Democratic party

A NDREW JACKSON occupied the White House from

1829 to 1837, and conventional wisdom says he is the
only man Americans will refer to as President Jackson for a
long time to come. The Rev Jesse Jackson does not believe in
conventional wisdom. Nor do the blacks who have been vot-
ing for him in large numbers in Democratic primary elections
and caucuses across America this year, most recently in Mich-
igan on March 26th. They think he can be president. Few

whites do, but some have been voting for him because they
like what he says, and the way he says it. As a result, with mor(
than half the delegates to the Democratic convention now
selected, MrJackson has about as many as Mr Michael Duka-
kis, hitherto the front-runner. Mr Dukakis has yet to win in«
large industrial state. And the Democratic party faces the
choice ofeither giving MrJackson his due, and thus losing th<
presidential election in November, or denying him his due
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Hoars after an explosive colli-
sion between three Conrail lo-
comotives and an Amlirak Eas-
senger train, rescue workers
wereAtill pullmg bodies from
the wreckage. The early after-
noonVrash occurred when the
Conra&! tandem sped through
a stop'signal onto Arotrak
rails jusft north of Baltimore.
The passenger train was trav-
eling 128 miles an hour just
before the impact. Amtrak's
worst_accident left 16, dead
and 175injured. Conrail's two
crewmen later tested positive
formarijuana use.
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by Steven Hager

T he legendary Keith Stroup, founder of the
National Organization for the Repeal of Mari-
juana Laws (NORML), made a rare appearance

atthe organization’s annual convention on May 8th and
9th in Washington, D.C. Although the conference was
sparsely attended, morale was high.

It's no %ecret that NORML

as Weat ﬁlnanma?%? ﬁ)lﬂf

%er thanks in arﬁ
art 10 the indoor gardeni
[)evolu jon, NORML seem %t r¥
e enterlng a more sta RML has been U dere
roductive pentf In_Its matlng the number of marl-
obb ng e effort to legalize |uana smok%rs In America.
marijuana. ‘Since 1t 1s believed 30 mil-

SEXIST, RAC

NEW YORK ART MUSEUMS-non-profit, tax-exempt organi-
zations that receive government funds—have been charged
;with racial and sexual discrimination by a subversive, under-
ground protest group. At a recent informational show called The
-.Guerilla Girls Review the Whitney at the Clocktowor Gallery in
downtown New York, the Girls offered statistics showing that,
from 1973 to 1987, 71% of the artists selected for the presti-
gious Biennial shows sponsored by the Whitney Museum of
American Art were white males. While 24% of the artists were
white females, only a shocking 4% were non-white males, and
an Infinitesimal .30% were non-white females. The Biennial
exhibited no works by any Hispanic, black, or Indian women.

t
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nalize m n&t(ana use. row- 23% of the voters) suf-
Ing In Alaska for personal continued on page 30

IST ART SCUM

In addition to exhibitions like the Clocktower show, the
Guerilla Girls have been attacking the sexist and racist policies
of all major New York museums and galleries with Incriminating
street posters. "We feel that what the Guerilla Girls have to say’
Is important,” Tom Finklepearl, the Clocktower director, told.'
the New York Daity New*. -

That’s obvious. And the Guerilla Girls’ efforts should be ap-
plauded. But it would be nice if somebody would also mention
that museums and galleries should stop discriminating against
artists who produce small paintings, drawings, cartoons, pot-
tery, oranything else theart establishment doesn’t understand.
Art is not just big paintings on canvas.
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THE BIG CHILL:

Alaska's Proposed Pot Law
By JON GETTMAN, NORML Director

(The following testimony was given to the Senate Judiciary Committee on May
I, 1987 during a public hearing on Senate Bill 132, which if passed would
rM rim InillM marijuana use in the state of Alaska.)

Mr. Chairman, members of the commit-
tee. citizens of Alaska: My name isJon G ett-
man and | am the National Director of
NORML, the National Organization for the
Reform of Marijuana Laws. Founded in 1970.
NORML isan educational organization dedi-
cated to the review and study of marijuana
use, marijuana laws, and their effect on our
society.

The Marijuana Tax Act of 1937 marked
the beginning of federal attempts to deter
marijuana use by making it illegal. And here
we are, SOyears later, living proof of prohi-
bition's ineffectiveness, still discussing
whether criminal penalties are appropriate
for marijuana use.

Alaska has the respect and admiration of
people around the world for ics integrity on
the matter of marijuana use. They are im-
pressed by your dedication to the principle of
privacy, which Justice Brandeis once re-
marked it the cornerstone of all our free-
doms. We are impressed by Alaska because
we know that your dedication to privacy is
founded on a deep conviction to the ethic of
personal responsibility.

Others, though, respectyour laws because
they are practical. They envy you in chat re-
spect, wishing the political climate in which
they work would allow them to devoce their
time to more serious matters than debating
adult marijuana use at home.

There have been repeated challenges to
the policy of arrescing marijuana users over
the last 25 years that have discredited many of
the old excuses justifying prohibition. The

emotional voices calling for the imprisonment
of marijuana users come up with some new
excuse every few years. The latest is that be-
cause marijuana is, on average, more potent
today than ten years ago, it issomehow more
dangerous: 'mnore subtle isthe implication chat
this increase in its potency renders previous
research irrelevant.

The claim is that the more potent mari-
juana of the ’80s is a new. different drug than
the one many adults tried in the '60s and early
70s. First of all, as with alcohol, marijuana
smokers compensate for a higher potency by
simply using less. Secondly, high potency mar-
ijuana has been on the market, so to speak, for
thousands of years under tha name hashish.
Though hashish is manufactured from the res-
ins of oils of marijuana, pharmacuetically it has
ahigh level of THC .This claim ispart of along
historical trend of believing that despite the
discrediting of previous scare stories about
marijuana, new evidence emerging from re-
search will finally prove that marijuana really
isas bad as "they" said it was. It is this histori-
cal context that causes me co treat these
claims with more than a bit of skepticism.

The National Academy of Sciences con-
ducted a review of all the literature about
marijuana. The study was chaired by Arnold S.
Reiman, editor of the New England Jour-
nal of Medicine. Their report, Marijuana
& Health, was published in 1982. There have
been no new developments since that time to
contradict their findings. Just as in a court of
law. there are rules of evidence by which to
evaluate research claims. Without exception,

+

m< *)

*
the "dangers" of marijuana failto satisfy tho§(;I

rules ofevidence to the satisfaction of the Na-
tional Academy of Sciences.

Let me address this hill pointedly. It is
based on several "findings" that are without
foundation. First of all. THC, the drug's active
ingredient, does not, | repeat, does not
lodge in the fatty tissues of the body for 30
days, as Finding Number One reports. Find-
ings Number One and Number Two (which
claims that this buildup cause "loss of sleep,”
“moociness.” and "restlessness") are simply
wrong. THC is broken down by the body ina
few hours, when the high associated with it
wears off. It is the by-products of this chemi-
cal breakdown that lodge in the fatty tissues
for several weeks. These have no effect on
the body whatsoever and there isnot a
single study that proves otherwise. So
there isno "buildup" of THC.

Finding Number Three, which claims "it is
possible for a human being to overdose from
marijuana,” is also factually incorrect. Mari-
juana is one of the least toxic drugs known.
You can not overdose from smoking mari-
juana. Furthermore, marijuana does not inter-
act with alcohol, as other drugs do, and
increase its potency. Any toxicologist familiar
with marijuana will confirm this fact.

To the extent that marijuana and alcohol
are both intoxicants, their use in conjunction,
and to excess, would be irresponsible, and in
some circumstances, dangerous.

Finding Number Four concerns the accusa-
tion that marijuana is more dangerous today
because it is more potent. The "finding" also
claims that marijuana averages a THC po-
tency of 10 percent: actually, the average po-
tency of marijuana these days is closer to 3.5

continued on page 28
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continued frompage 25

percent A slight digression will further un-
derscore its irrelevance.

Experts are now realizing that the key to
understanding drug related problems isto fo-
cus on addictive personalities r.ther than ar-
guing about the relative addictiveness of
different diaigs. Present theory holds that, for
a variety of reasons, some people are prone
to abus* drugs, any drugs, legal or not. The
potency of the drug is irrelevant for these
people. An alcoholic is no less off the wagon
for drinking beer than he or she would be for

Irinking vodka. The increased potency of
r iarijluana makes it no less and no more dan-
gerous than it was ten years ago, which is, re-
latively speaking, not dangerous at all.

Marijuana does not cause schizophrenia, il-
lusions. or hallucinations (as Finding Number
Five claims) and the only pain it can dull is that
of headaches, muscle soreness, or cramps—
which by the way is why urinalysis tests con-
fuse the metabolites of marijuana with those
of ibuprofen, the active ingredient in Advil.
The possibility that marijuana makes the body
unresponsive to severe pain, as the finding
claims, is just not so.

There is no doubt that long-term mari-
juana smoking will increase someone's likeli-
hood of lung disease or lung cancer, as in che
case of smoking tobacco. Our lungs, it seems,
are not made for smoke.

The claim that one marijuana cigarette a
day for three years will cause cancer is pre-
posterous. Millions of people have smoked far
more marijuana than this for far longer, in-
cluding, ladmit, myself, and there are not mil-
lions of cases of lung cancer to prove this
claim. / swith the rest of the findings this bill
is based on. this claim is contradicted by the
Reiman report.

Furthermore, examinations commissioned
by the British government in 1894. by Mayor
LaGuardia in New York in 1944. by President
Nixon in 1972. by the LeDain Commission in
Canada in 1974. by the Australian Royal Com-
mission in 1977, by the National Academy of
Sciences in 1982. and also by a British Advi-
sory Council Report to the Home Secretary
in 1982 have all concluded that these claims
about the "dangers" of marijuana use are
without foundation. Marijuana has been
around for thousands of years, and it has not
essentially changed during the last ten.

The simple fact is that marijuana users have
found it to be relatively harmless. It is also
clear that many other people just don't like
this fact. Rather than leave this matter of
choice to the individual as an issue of personal
responsibility, some would rather have the
state make that decision and intervene in
the private lives of its citizens. This iswhat the
invasion of pri/acy isall about, and if that is the
intent of ynjr law then you should be honest
and change your findings to this simple state-
ment: We find that many Alaskans don’t like
marijuana use by their fellow'citizens because
they are afraid of it.

28 AUGUST 1987

And before | continue, let me share with
you what my organization tells the public
about marijuana use. It's bad for the lungs, and
awaterplpe should be used to filter out some
of the tars. It raises the blood pressure in
some people, and should be avoided for that
reason by people with cardivascular prob-
lems. The use of marijuana during pregnancy
may contribute to a slightly smaller birth
weight for the fetus, similar to alcohol or to-
bacco use during pregnancy; NORML advises
women to cease marijuana use during preg-
nancy. as well as alcohol and tobacco. Mari-
juana causes short-term impairment and
should not be used In conjunction with work,
driving, and/or the use of heavy machinery, or
under any circumstances by adole: *nts. And
yes, gentlemen. It is true that irijuana
slighdy suppresses sperm product How-
ever, this has no effect on fertility or chromo-
somes, as the Reiman report confirms, and as
do the several married couples of my
acquaintance.

Arresting pot
smokers is
Iineffective

—and itcosts

too much

money.

Ladies and gentlemen, we don't need to
examine the works of experts to decide if
marijuana causes this massive complex of ad-
verse effects cited by its opponents. Mari-
juana has been used by over 75 million people,
yet there ,s no prevalance of case histories (epi-
demiological 0T longitudinal studies) that prove a
single one of these findings. There are no de-
formed babies on account of marijuana use.
no overdoses, no lung cancer patients, and no
brain-damaged patiencs either. The burden of
proof, then, is with the accuser. I, for one,
would like to know cbout the individuals
whose cases would prove these findings, for |
dont believe they exist. If ic really caused
genetic defects, surely out of the millions and
millions of people who have used marijuana in
the last 25 years, there would be some clear
proof of deformed babies! Yet there is not.
And there is almost certainly no indication
that millions of young men are walking around
with protruding breasts. This, I neglected to
mention earlier, was one of the scare stories
circulated during the 70s. that marijuana, by
way of affecting hormonal production, caused
breast development in young males.

And how about Alaska's fellow pioneer,
The Netherlands, which has long had a tol-
erant attitude toward marijuana? Officials
there, reported an April 18th article in the
New York TImes, have concluded that their
noncriminal approach to marijuana is work-
ing, that marijuana use did not lead to harder
drugs, and that the number of marijuana users
has remained steady (at 36 percent) during
the last ten years. Several years ago Spain de-
criminalized marijuana. Last fall a committee
of members of the European parliament rec-
ommended that marijuana smokers caught
with cannabis for their own use should be cau-
tioned. not prosecuted.

Of even greater interest are domestic de-
velopments. In the last few years Columbia,
Missouri, almost passed a decriminalization
bill by referendum, a bill cleared the Milwau-
kee City Council, and another cleared the
New Hampshire House by consent. Though
neither measure became law. the town of
Hickory Hills, lllinois, has enacted a decrimi-
nalization bill. And, one recently passed the
House in lowa by a wide vote, and awaits ac-
tion in their Senate.

The alternative to arresting marijuana
smokers isto drop criminal penalties, or. as in
Alaska, to respect personal use and cultiva-
tion of marijuana as a matter of individual pri-
vacy. This approach is being studied by others,
not so much because of a noble respect for
privacy, or, I'm sorry to say, justice and credi-
bility, but for two other very understandable
reasons.

1) Arresting marijuana smokers in ineffec-
tive. And 2) it costs too much money. Many
experts share the opinion, voiced for exam-
ple by Dr. WilliamJ. Kinnardjr.. Dean of the
School of Pharmacy at the University of
Maryland at Baltimore, that "legal control of
marijuana is almost impossible and our limited
resources should be directed to the control
of the more toxic illicit substances," that is,
cocaine and heroin.

Finally, if the legislature adopts these find-
ings they will be challenged. Certainly the is-
sue will end up in court, but that is not the
arena that threatens the well-being of your
communities the most. No. these findings will
be challenged by the inquiring minds of your
children. If these fears and distortions are
adopted as fact, they will constitute a lie. and a
lie easily contradicted by common sense, his-
tory. and scientific review. It is in the arena of
credibility that this bill will damage the state
of Alaska. If you want to send a message to
your kids, tell them what we tell them: When
you are old enough to accept responsibility
for yourself you are old enough to make your
own decisions. Alcohol, marijuana, and to-
bacco can all be harmful, though many people
seem to enjoy using them in moderation.
Some people have a tendency to abuse drugs,
and unfortunately, we don't always know in
advance who they are. Furthermore, young
people lack che maturity to use and not abuse
these drugs (as do many adults). These princi-
ples. a good, credible education, and a keen
interest in development will keep your chil-
dren from having drug problems.



ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

P.O. Box Y. Scale Capitol
Juneau, Alaska 99811-3100
Mail Slop 3"00
(907) 463-3991

February 9, 1988
MEVORANDUM
TO:  Representative Randy Phillips
ATTN:  Bill Stoltze

FROM  Karla Hart" 4 —
Legislative Analyst

RE: Marlguana and Controlled Substances Tax
Research Request 88.162

You requested information on the taxation of man{uana and controIIed
substan es, As noted In the Anchorage Times article that you forwarded t

Illinois and Minnesota have imposed taxes on manIJIuan and controIIed
substances Attachment _A). = Copies 0f the Illingis "Ca nabis and Controlled
Substances Tax Act” (Public Act 85-663) and the Minnesota "Marijuana and
Controlled  Substances Taxation" law gCha ter 297D) are Attachment B.
dditional informatjon has been requestF rom both™ states and will be
forwarded to your office as soon as possible

Allan Sorley, Special Taxes Divisign, Minnesota Department of Revenue, said
that the tax law has been upheld in ‘four district courts, He sajd that he

expects tg law will also be upheld in a case scheduled to go before the
Minnesota Supreme Court.

| hope this information is helpful. If you have questions, please call.

Attachments
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Attacuw\orr A

Aa uesday, January 3,1988, The Anchorage Time*

[Ilinois adopts "grass tax" against dealers

SPRINGFIELD, Ill. (AP) Ru ers, aIth?] gh they. would nesota, whigh has sold about g

The state has Im osed a ax on ave to the same [irice as a St&ﬁm(ns so.far and collected »

marr uana cocaine and o dru In fines srnce its Inception

% rug]s ut expects that Other states have also levied ~aboyt ?months

m st of e revenuF from the taxes on r legal drugs — not to  The law PrOVI s that dea\lers

new law will come from stamp ra se \/rv ut to rovid ea- can ot . Inc f]mrnate thema Ves

collectors. ot er ega eapon against el Utéln tne stamﬁs Adorjan
loyees will "not " even

s
The Law re%urres dru o’ealers Lorn es, she sald.
f0p ur% ase tax stam e Maror dru gb dd alers wrtho Only t ose who or. er stam
rng ert] era marrruan ea Wlt the stamp ? woul It the ar I%/mar will be re t(rjrre g}
throug oras ull and est. A violator wou be sut?rec terr name s and addresses
cross ones, and affix them to to four times the amount of the retyrn mail, she said.
ru1g‘1 packages. fax, a 510,000 fine and three years IN0IS State Police Srl]) 8
e stamps cost 55 per r%r in prrson man Bob Fetcher said t
mar ana 82%0 ram for An rmmedhate reactr N rs artment is stronlgy In favor of
ot erP S an % or each 51 iomet ing Il q enewla
dose 0 dr gs notso w(e gp as ou 00k at It more coseg Jeopecan say the taxes and
H wevel, no drug dealers makes more sense,’ said e(n tp]e FW ar [) &on %tte
tstam S when Hwent Dfrvrd Barkhausen, Ehrn tle bit an
ons e onday, said Helen Ador-  Blyff remem 8 Capone was
an of the state Department of Barkhause the Jaw's chief —convicte hesar
evenue. Fe inks stamp col- sonsor modele te "grass  Capone was convicted of tax
ectors will be the most fre uent tax" after a simifar law in"Min-  evasion.

i




o . ATTACHVENT B
[[linois "Cannabis and Controlled Sybstances Tax Act"
(Public Act 85-663) and Minnesota "Marijuana and Controlled
Substances Taxation" law (Chapter 297D)



R Jirtftiuy <=bvisr7

P.A. 85-662 86thgenerXj. assemhbly
tuch  purport, be deposited irk escrow with S banking
corporation. \sr national banklng\asoclatlon, located in and
doing business\n the State of Illinois, with power to accept
and execute trusce, or any successor thereto, which is also a
member of the Fedehal Deposit Inaurancrv Corporation and of
the Federal Reserve'“ystem to be held iiNan irrevocable trust
solely for and untll\the payment and redtqptlon of the bonds
so\to be refunded, and>eny balance remalnInV”in such escrow
aftex the payment anak retirement of tho. bonds shall be
returned to the Commission, to be used and heUL for use as
revenubb. pledged for the p~y.ient of ouch refunding bonds; or

(v) Xpr any combinatlon\thereof. X

(d) The bonds shall be authorized by resolution of the
Commission \nd may be Issued IV one or more serles/Smay bear
such date orv dates, may be \in such denomination or
denominations, nay mature at such\lme or times not exceeding
20 years from \he respective dabei thereof, may matuse in
such amount or amounts, may bear interest at such rate\or
rates nor. exceeding 8t per annum payhble semi-annually, ms\y
be In such form eltheV. coupon or registered as to principal
only or as to both”principal and interest, may carry such
registration privileges lylncluding the conversion of a fully
registered bond to a coupon bond or bonds 8od the conversion
of a coupon bond to a tully\reglstered bond),\may be executed
in iuch manner, may be made payable In such medium of
paymeht, at such place or places within or without tha State,
and may\be subject to such termXof redemption pril~r to their
expressed, maturity, with oX without premluX as such
resolutionSor other resolutions mav provide. Proceeds from
the sale Ol the bonds may be invented as such resolVtlon or
resolutions addas the Commission Xroro time to time may
provide. AlINbonds Issued under thha Act, except refunding
bonds as provldeckfor In this Section, \hall be sold in Neuch
manner as the Combussion may deem to bo\ln the best interest
of the public, but Xjch bonds shall b* sdld at such prrcc
that the Interest \oit of the proceedsXherefrom will nop
exceed 81 per annum\computed to maturity according to
standard tables of bonX”alues. Such resolution may provide
that the bonda be executed. with one manual signature and that
other signatures may be pointed, c¢llthographed\ or engraved
thereon. \ \

The Commission ahall noc\be authorized to crtete and the
bonds shall notln any event constitute State detfc cf the

State of Illinoia within the mVaning of the Constitution or
statutes of theState of IllinoisNand the same shallt be so
stated upon theface of each bond.\Th# source of payment for
the bonds shall be stated on the facW of each bond. j

Section 2. This Act takes effect ocon Its becoming a law.
|SH A ch 122 430-15 18 note) \

APPROVED: September 20, 1987 EFFECTIVEi\September 20, 1987

Aiirs e at ol by Ui dirs by aveaa
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1987 REGULAR 8E3S10N P.A. 85-663

CANNABIS AND CONTROLLED SUBSTANCES TAX ACT
PUBLIC ACT 85-863
SENATE BILL 1154

AN ACT to impose a tax on cannabis and controlled
aubatanccs.

Be It enacted by the People of the State of Illinois,
represented in the General Assembly:

[SH-A. ch. 120,12151)

Section 1. This Act shall be known and may be cited «s
the "Cannabis and Controlled Substances Tax Act”.

Section 2. As used in this Acti

[S.H.A. eh. 120,12162}

"Cannabis” has the same meaning specified In Section 3 of
the Cannabis Control Act.1

"Controlled Substance" means a drug, substance, or

Immediate precursor specified In Article Il of the |Illinois
Controlled Substances Act*and Includes counterfeit substance
as defined in Section 102 of the Illinois Controlled

Substances Act.1

"Person" means any individual, corporation, government or
governmental subdivision or agency, business trust, estate,
trust, partnership or association, or any other entity.

"Department” means the Department of Revenue.

"Director" means the Director of the Department of
Revenue.

"Dealer" means a person who In violation of the Illinois
Controlled Substances Act* or the Cannabis Control Act*
manufactures, produaes, ships, trsnsports. Imports, sells or
transfers or possesses with Intent [-0 deliver to another
peraon more than 30 grams of cannabis or more than 5 gram* of
any controlled subatance or 5 or more doeage units of a
controlled subatance.
O]Chapter Mh. 1700, <Chapter UK, 1 1100 at atq.

Chapter MU, | 1201 cl aeq *Chapter MS, 1701 at acg,
mChapter 68141 1102

[S.H.A. ch. 120,12153)

Section 3. The Director shall administer this Act.
Payment of tAxes and penalties required by thie Act must be
made In tht form and manner required by the Department. The
Department ahall <collect all taxes and penalties imposed by
this Act.

[S.HA. 120,1 2154)

Section 4. The Department shall promulgate rules
necessary to enforce thla Act. The Department shall adopt a
uniform system of providing, affixing, and displaying
official stamps, official labels, or other official Indicia
for cannabis and controlled substances on which the tax is
imposed pursuant to this Act.

[S.HA. ch. 120,1 2155]

Section 5. No dealer may possess any cannabis or
controlled substance upon which a tax la Irapossd by this Act

Ui aa et by uosive s by Ulkee
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only, ill hens established a( the hearing as being bonVfide and existing without the
nor having any notice or knowledge at the time the lieiNxas created that the vehicle
conveyance was being used or was intended to be useavjn connection with any
olation as specified in the orW ofthe courl, and shall pay the balance ofthe proceeds
to the state treasury. A sale unvjer the provisions of this sectiofN(Vees the vehicle or
nveyincc sold from ail liens, andvappeal from order of the distrievxourt lies to the
premVqourt as in other civil actionsSAt any time after seizure and before the hearing
e vehideW conveyance must be returW to the owner or person haviivga legal right
its possesstbgon execution by that persoKof a valid bond to the state ofldinnesota,
ith corporate sih”ty, in the sum of not less than SIOO and not more than dbuble the
lue of the vehicle{*conveyance seized, to be approved by the court in which fl\p case
triable, or a judge Ihe>eof, conditioned on obeyirtgany order and the judgment <

un, and to pay the fulPvalue of the vehicle or conveyance at the lime of seizure

History: 1985 ¢ 305a rt\12; ISpl986 c 3art /s)

7C.1I3 VIOLATIONS.
Subdivision 1. Felonies. It i>a fetyny fora holder ofan aity”ho'ic beverage license

(1) eVade or attempt to evade the exmstyjax on intoxicating lienor and noninlox-
ting malrhmior,

(2) fraudulently neglect or fail to keep compel* accounts in booh.or books of

unt, or to mabetrue and exact entries in them”as required by the tules of the
mmissioner of pubhc safety and the commissioner ofrevenue, or by law\

(3) conspire to violate a provision of this chapter, \. *

(4) fail to do or cause th"bc done anything required by tqw;

(5) refill or cause to be rcfiHed a bottle or other container otyritoxicaiing liquor in
der to evade tax; or \

(6) sell intoxicating li iuor or nctyintoxicating malt liquor on which the excise lax
s not been paid and thereby evade  ----—-

_ Subd. 2. Gross misdemeanors. Arty, other violation of this chapter is a gross
isdemeanor except where a different penalty is specified.

History: 1985 ¢ 305 art2 s 13

9y MARIJUANA AND CON1ROIJJtU UtIMTANCE TAXATION ZSTOas

CHAPTER 297D
MARIJUANA AND CONTROLLED

SUBSTANCE TAXATION
q R& Li? 290 Frilurc 10lk. Him Take o freodakot
2 Adnia Irioa. _ 0li W vode ut; oimim
4 7 x}mcm requwedfor[DNl]OA de
B 0 LA i

297D.01 DEFINITIONS.

Subdivision I. “Marijuanal means any marijuana, whether real or counterfeit, as
defined in section 1S2.0l, subdivision 9, that is held, possessed, transported’, trans-
ferred, sold, orofTered to be sold in violation of Minnesota law.s.

Subd. 2. “Controlled substance” means any drug or substance, whether real or
counterfeit, as defined in section 132.01, subdivision 4, that is held, possessed, trans-
ported, transferred, sold, orofTered to be sold in violation of Minnesota laws. “Control-
led substance” docs not include marijuana.

Sqbd. ﬁ “iBealcr" mean aFerson who in violation *Minnesota Awmanufai

hoducty ships, Transports,\r Imports irng Minnesota m™in any manrl
postessesSmore '[HV) 42-1/2 ¥ p s of maryuana, or sevbo or more
onrolle%]h’ﬁs (ance\rtenori tye dosage un’s ofany controlled substan
not sdffi ywelg

Subd. 4. “Commissioner" means the commissioner of revenue.

History: 1986 ¢ 4705 4

297D.02 ADMINISTRATION.

frhe commissioner of (qvenue sharVjdminiiier tfb«chaplerPayments rcqlured by
this chapter mu3U>e made toghe cornmtVkmer on the>rm provia«l by the cohgmia-
sioner!x”ie commissioner shathcollecl alllaxei under tnty chapter.\ N

History: 1986 ¢ 47055

297D.03 RULES.

The commissioner may adopt rules necessary to enforce this chapter. The commis-
sioner shall adopt a uniform system of providing, affixing, and displaying official
stamps, official labels, or other official indicia for marijuana and controlled substances
on which a tax is imposed.

History: 1986 ¢ 47056

297D.04 TAX PAYMENT REQUIRED FOR POSSESSION.

No dealer may possess any marijuana or controlled substance upon which a tax is
imposed by section 297D.08 unless the tax has been paid on the marijuana or other
controlled substance as evidenced by a stamp or other official indicia.

History: 1986 ¢ 4705 7

297D.05 NO IMMUNITY.
Nothing in this chapter may in any manner provide immunity for a dealer from
criminal prosecution pursuant to Minnesota law.

History: 1986 ¢ 4705 8

& IA -
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CHAPTER 297D
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297D.01 DEFINITIONS.
[For lex! ofsubds 1and 2, see M.S. 1986J

Subd. 3. “Dealer" means a person who in violation or Minnesota law manufac-
tures. produces, ships, transports, or imports into Minnesota or in any manner acquires
or possesses more than 42-1/2 (rams of marijuana, or seven or more trams of any
controlled substance, or ten or more dosage units of any controlled substance which is
not sold by weight. A quantity of marijuana or other controlled substance is measured
by the weight of the substance whether pure or impure or dilute, or by dosage units
when the substance is not sold by weight, in the dealer's possession. A quantity of a
controlled substance is dilute if it consists of a detectable quantity of pure controlled
substance and any excipients or fillers.

[For lexI of subd 4, see M.S. 1986J
History: 1987 ¢33C,s2

297D.02 ADMINISTRATION.

The commissioner of revenue shall administer this chapter. Payment* required by
this chapter must be made to the commissioner on the form provided by the commis-
sioner. Dealers are not required to give their name, address, social security number,
or other identifying information on the form. The commissioner shall collect all taxes
under this chapter.

History: 1987 ¢ 268 art 17535

297D.07 MEASUREMENT.

For the purpoce of calculating the tax under section 297D.08, a quantity of
marijuana or other controlled substance is measured by the weight of the substance
whether pure or impure or dilute, or by dosage units when the substance is not sold by
weight, in the dealer's possession. A quantity of a controlled substance is dilute if it
consists of a detectable quantity of pure controlled substance and any excipients or
fillers.

History: 1987 ¢ 268 art 175 36; 1987 ¢ 3305 3; 1987 ¢ 384 arl 35 48

297D.09 PENALTIES; CRIMINAL PROVISIONS.

Subdivision 1. Penalties. Any dealer violating this chapter is subject to a penalty
of 100 percent of the tax in addition to the tax imposed by section 297D.08. The
penalty will be collected as part of the lax.

Subd. la. Criminal penalty; sale without affixed stamps. In addition to the tax
penalty imposed, a dealer distributing or possessing marijuana or controlled substances
without affixing the appropriate stamps, labels, or other indicia is guilty of a crime and,
upon conviction, may be sentenced to imprisonment for not more than five years or
to payment of a fine of not more than J 10,000, or both.

Subd. 2. Statute of limitations. Notwithstanding section 628.26, or any other
provision of the criminal laws of this state, an indictment may be found and filed, or

2*7010 «< . i
2R Al ion

4)2 SUaSTANCX TAXATION VD]

acomplaint filed, upon any criminal ofTense specified in this section, in the proper couri
within six yean after the commission of this offense.

History: 1987 ¢ 268 arl 17537

297D.10 STAMP PRICE.

Official stamps, labels, or other indicia to be affixed to all marijuana or controlled
substances shall be purchased from the commissioner. The purchaser shall pay 100
percent of face value for each stamp, label, or other indicia at the time of the purchase.

History: 1987 ¢ 268 arl 175 38

297D.12 ALL ASSESSMENTS ARE JEOPARDY.

Subdivision 1. Assessment procedure. An assessment for a dealer not possessing
valid stamps or other official indicia showing that the tax hu been paid shall be
considered a jeopardy assessment or collection, at provided in section 270.70. The
commissioner shall assess a tax and applicable penalties based on personal knowledge
or information available to the commissioner, mail the taxpayer at the taxpayerZ?* last
known address or serve in person, a written notice of the amount of tax and penalty;
demand its immediate payment; and, if payment is not immediately made, collect (he
tax and penalty by any method prescribed in chapter 270, except that the commissioner
need not await the expiration of the times specified in chapter 270.

[For text ofsubds 2 and 3, see M.S. 1986]
History: 1987 ¢ 268 arl 175 39

297D.13 CONFIDENTIAL NATURE OF INFORMATION.

Subdivision I. Disclosure prohibited. Notwithstanding any law to the contrary,
neither Ihe commissioner nor a public employee may reveal facts contained in a report
or return required by this chapter or any information obtained from a dealer; nor can
any information contained in such a report or return or obtained from a dealer be used
against lhe dealer in any criminal proceeding, unless independently obtained, except
in connection with a proceeding involving taxes due under (his chapter from the dealer
making the return.

Subd. 2. Penalty fordisclosure. Any person violating this section is guilty ofa gross
misdemeanor.

Subd. 3. Statistic*. This section doe* not prohibit the commissioner from publish-
ing statistics that do not disclose the identity of dealers or the contents of particular
returns or reports.

History: 1987 ¢ 268 arl 175 40
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To ennet the Omnibus Antidrug Abuse Act of 1988, and for other purposes.

IN THE SENATE OF THE UNITED STATES

March 23 (legislative day, March 21), 1988

Mr. Deconcini (fOI' himself, Mr. D’Amato, Mr, Dixon, Mr. Moynihan, M.,
Graham, Mr. Domenici, Mr, Dole, Mr, Wilson, Ms. Mikulski, M,
Kerry, M, Specter, Mr. Murkowski, MI. Rockefeller, Mr. Bent-
sen, Mr. Hatfield, MrI. Pressier, Mr. Heinz, MI. cochran, Mr. Reid,
Mr. Heflin, Mr. weicker, MI. Grassiey, M. Rudman, MI. stevens,
Mr. Lnouye, Mr. Trible, MI. Bingaman, MI. Breaux, MI. Sarbanes,
Mr. Danforth, Mr. stennis, M. McConnell, Mr. Helms, Mr. pPell,
Mr. Thurmond, Mr. Karnes, Mr. Nickles, Mr. Durenbergek, M,
Heciit, and Mr. cranston) introduced the following bill; which was read
twice and referred to the Committee on the Judiciary

A BILL

To enact the Omnibus Antidrug Abuse Act of 1988, and for
other purposes.

1 Be it enacted by the Senate and House of Representa-
2 tives of the United States of America in Congress assembled,
3 SECTION 1 SHORT TITLE.

il This Act may be cited as the “Omnibus Antidrug Abuse
5 Act of 1988”.

@ SEC. 2. ORGANIZATION OF THE ACT.

7 This Act is organized as follows:



TITIK I DRUG ENFORCEMENT AND PERSONNEL ENHANCEMENT

Subtitle A. Asset Forfeiture Fund Amendments Act of 1988.

Subtitle B. State and local narcotics control assistance.

Subtitle C. Chemical Diversion and Trafficking Act of 1988.

Subtitle D. Comprehensive Federal Law Enforcement Officer Im-
provements Act of 1988.

Subtitle E. Deportation of convicted foreign drug inmates.

Subtitle Customs Enforcement Amendments Act of 1988.

Subtitle G. Authorization of additional appropriations for drug en-
forcement personnel, fiscal year 1989.

Subtitle H. Miscellaneous law enforcement provisions.

AL

TITLE II—INTERNATIONAL NARCOTICS CONTROL AND ASSISTANCE
TO FOREIGN COUNTRIES

Subtitle A. International drug eradication improvement program.

Subtitle B. International narcotics matters improvement and spe-
cial assistance programs.

Subtitle C. Amendments to Foreign Assistance Act of 1961, as
amended.

Subtitle D. International narcotics matters authorization of appro-
priations.

Subtitle E. Latin American Antidrug Strike Force.

TITLE 01—DRUG INTERDICTION ASSET IMPROVEMENT AND

ENHANCEMENT

Subtitle A. Coast Guard.

Subtitle B. United States Customs Service.

Subtitle C. Department of Defense drug interdiction assistance.

Subtitle D. Drug Enforcement Administration.

Subtitle E. Immigration and Naturalization Service/Border
Patrol.

Subtitle F. Establishment of Interagency Southwest Border Drug

Interdiction Mobile Corridor Task Force.

Subtitle G. United States-Bahamas Drug Interdiction Task
Force.

Subtitle H. Special drug interdiction support.

TITLE IV—DEMAND REDUCTION

Subtitle A. Treatment and rehabilitation.

Subtitle B. Alcohol end drug abuse treatment and rehabilitation.

Subtitle C. Amendments to the Drug-Free Schools and Commu-
nities Act.

TITLE V—NATIONAL DRUG ENFORCEMENT AGENCY
REORGANIZATION AND COORDINATION

Subtitle A. Establishment of Office of Enforcement and Border
Affairs in Department of Treasury.

Subtitle B. Department of Defense drug interdiction reorganiza-
tion.

Subtitle C. Establishment of a Senate Select Committee on Nar-
cotics Abuse and Control.

— o o1 &~
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TITLE VI—RESEARCH AND DEVELOPMENT FOR LAW
ENFORCEMENT AOENCIEK

SHHITITILR A. Establishment of new research and development pro-
prams to assist Federal law enforcement agencies.

SHITITLR 1. Cargo container drop detection research and develop-
ment.

TITLE VII—DRUG ENFORCEMENT TRAINING IMPROVEMENT

Suiititi.r A. Federal Law Enforcement Training Center Improve-
ment Act of 1988.

SHITITLR R. Department, of Justice Training Facilities Improve-
ment Act of 1088.

SITITLR C. Federal Law Enforcement Language Training Im-
provement Act of 1988.

SHITITLR 1). Authorization of appropriations for special training
centers.

TITLE VIII—DRUG TESTING IN THE PRIVATE SECTOR
TITLE IX—CONGRESSIONAL POLICY REGARDING ADDITIONAL
FUNDING FOR FISCAL YEAR 1989 FOR ANTIDRUG ARUSE PRO-
GRAMS

TITLE X—FUNDING; ACCOUNTS

SniiTITi.F A. Offsetting Revenues and Savings to Cover the Cost of
the Ac!.

1 TITLE I—DRUG ENFORCEMENT
2 AND PERSONNEL ENHANCEMENT
3  Subtitle A—Asset Forfeiture Fund

4 Amendments Act of 1988

5 SEC 101 SHORTTITLE

6 This subtitle may be cited as the "Department of Jus-

7 tice and Department of Treasury Assets Forfeiture Fund

n 4. .1 i\ .1 .r-inno**
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IN THE SUPREME COURT FOR THE STATE OF ALASKA

IRIVIN RAVIN.

Petitioner,

<
(%]
NS — ~ — — —

STATE OF ALASKA.

Respondent.

— ~

Supreme Court No. 2135

ON PETITION FOR REVIEW FROM THE DISTRICT AND
SUPERIOR COURTS OF THE THIRD JUDICIAL
DISTRICT

BRIEF OF THE PETITIONER

R . Collin Middleton

Robert H. Wagstaff
Attorneys for Petitioner and
The American Civil Liberties

Union

Filed this 11th day of June, 1974 in
the Supreme Court of the State of
Alaska

J .M. McPHETRES, Clerk

By:
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CONSTITUTIONAL AND STATUTORY PROVISIONS RELIED ON

United States Constitution "o eee % "i Ut-i.-!. h

First Amendment guarantees freedom of religion “association, speech

and the press.
iem i'1* rmtto.OM 1 A

Third Amendment guarantees that’-"No soldier-shallp'in time-'of peace
be quartered in any house, without the consent of the owner, nor in

time of war, but in a manner to be prescribed by law"
*i3L1e .. o/

Fourth Amendment guarantees freedom from unreasonable searches and
seizures

e LTk
Eighth Amendment is a guarantee against cruel andlunusual’punishments

The Fourteenth Amendment makes applicable to the states many of the
first ten Amendments

Alaska Constitution

Article I, Section 1lis fully set forth on page 16 and is a basic guarantee
to Alaskans of liberty, life and the pursuit of happiness

Article 1, Section 12 is a guarantee for Alaskans against cruel and
unusual punishments

Article |, Section 22 states
The right of the people to privacy is recognized and
shall not be infringed. The legislature shall imple-
ment this section.

Alaska Statutes Relied Upon

AS 11.55.050 prohibits flourishing, pointing or discharging a firearm
in a public place and provides a punishment

AS 11.55.060 prohibits shooting at buildings and provides a punishment

AS 11.55.070 prohibits possession of a firearm while under the influence
of liquor and provides a punishment



AS 11.15.230 prohibits assault and battery and.provides a punishment

AS 11.20.140 prohibits larceny of money and provides a punishment

AS 11.40. 480 prohibits cruelty to animals and provides a punishment

AS 17.12.010 is set forth on page 9 of this brief and prohibits the private
possession of any stimulant depressent or,hallucinogenic, drug. Petitioner

was charged under this statute. uirji

| ol
AS 17.12.150 defines marihuana (Cannabis Sativa L)as one of the drugs
prohibited above and is set forth on page 9of.this,brief., ,

AS 28.35.030 prohibits driving under the influence of intoxicating liquor
and provides a punishment.

Jyii A
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SAAC

JURISDICTIONAL STATEMENT
Petitioner was arrested for possession of marihuana on;December 11, 1972.

He moved to dismiss his complaint for the unconstitutionality of the statute under
el - = m

which he was arrested in February of 1973 and a bifurcatedhearing was held com-

mencing on May 2, 1973, running for five days of testimony and again on June 20,

1973 for an additional five days. Judge Tyner denicd:petitioner's -motion on Novcnr

ber 16, 1973. Review was granted by the'Superior Couft and Judge Tyner's de-
Pled o NI § LN I T P VA T P

cisionaffirmed on December 19, 1973. Tlhils. Cl?ulrt gran;ad IreviAew of Judge Tyner's
L] - -

decisic n on April 8, 1974, directing petitioner to file'thi®'supplerViental brief.
m\i . »(1 to rio:/io

Jurisdiction was found by the order of April 8, 1974 where this petition for review
. o - if.ltrtur.t &t 2P

was granted.

‘ . oiiufig oda i
.. ! lo U< o



ISSUES PRESENTED FOR REVIEW

I. Is the prohibition against possession of marihuana for personal use an uncon-
stitutional invasion of the privacy and liberty of petitioner?

A. Is the possession of marihuana for personal use a "fundamentall
right protected by the Constitutions of the State of Alaska and the
United States as a right to privacy and liberty?

B. Was a compelling state interest shown to contravene petitioner's
fundamental rights to privacy and liberty?

Il. Is the prohibition against possession of marihuana for personal use an uncon-
stitutional unequal application of the laws?

A. Is the prohibition against possession of marihuana for personal

use when alcohol and tobacco are not prohibited the unequal appli-
cation of the laws?

B. Is marihuana misclassified as a dangerous drug denying persons
possessing it the due process of law and the equal prot%f.tlion of liaw?

I11. Is the prohibition against possession of marihuana for personal use and re-
sulting penalties for arrest a cruel and unusual punishment?



STATEMEQT OF THECASE. 1w 17 | ,

Irwin Ravin is an Alaskan who was arrested for having in his pocket,
for his own personal use a small amount of marihuana. Helm,ov?g}tgidismiss
the criminal complaint on the grounds that it was unconstitutional to, arrest him
for possessing marihuana. This case is before this Court on a Petitioner for. Re-
view (see jurisdictional statement) from the denial of his motion by the District

Court.

Irwin Ravin is not the only person in Alaska who has possessed mari-
huana for personal private use. Much of the hearin]% on jne motion to dismiss
was related to marihuana in Alaska and the non danger it was for the public
health of Alaskans." Doctor Carolyn Brown, a board certified pl.ysician in pro-

ventivc medicine (Brown Tr. p. 13) has been an epidemiologist (. . ."a quali-
m.. . .t>L ,=i'jv/in

fied person whose major concern deals with the cause and dls;f/rlbuttlon of pera-
mir r; 9 j.j tiii . .

meters relating to a certain problem"” (id. at 21)) for three year-s1 atLthe Alasga
R TH A i >

Native Health Service. She has participated in a study of marihuana use by

u
As goes Alaska so go the United States. Our experience is not different

from that of the rest of the country or the v-orld as was demonstrated by the out-
side experts who testified. Assembled before the District Court werethe experts
of the country as well as all the scientific and anecdotal information on marihuana.
That information is parsed in Argument Il of the brief. In State v. Kantner. 493
P.2d 306 (Hawaii 1972), cert, denied 409 U.S. 948 (1972) few-witnesses testified;
however, the court divided two for affirming conviction, one for affirming on pro-
cedural groudns and two dissenting' essentially on-the‘strength ofbooks by" Kaplan
and Grinspoon* neither.of’'wHom testified.;:iTi Co'mmbmvijlffh vILefV,6"~243 T4.-E« 2d
898 (Mass. 1969) no where near the documentatlon wd+§vallable for!"the*ha

jr.udrioM  rto. noifwditMtvi -



school children in the Greater Anchorage Area Borough (exhibit J.), a use

study by lawyers In the Third Judicial District (Ild.. at 41), and doctors

statewide (id. at 40) . She has been a physician at the Open Door Clinic (id.

at 58). Additionally she has spoken with may physicians "in"Alaska'and many
j .itdmir
A'askans.

KT Tt 1 S0 e -
As an epidemiologist have you an opinion as to

|

-
the amount of usage of marihuana in the state of Alaska?
1- -0 rlfv <ls il >ei
A Yes. |l do.
Q. And what is that opinion?

A. An awful lot of people are smoking marihuana.

Brown Tr., pps 27, 28. In fact of 15,634 borough school children in grades six

.m-f" Few e U5, >
through twelve, 24% had used marihuana at least once. id. at 35. Of grades
p o N
twelve and eleven 46% had used marihuana, ibid. The study was (exhibit J.)
published, "Drug Use in Anchorage, Alaska,"” 223 J. Amer. Med. Ass.

657 (1971) (exhibit N.). Significant numbers of the lawyers and doctors polled,

but fewer of the League of Women Voters, used marihuana. (Exhibits C'and 5).

However,

Q. Doctor, do you have an opinion as to whether or

1/

(cont*d) lessness of marihuana as is before this Court, .Admitted,into evidence by their
Pleasure.Seekers-,(19f>9),
reportslof the/National

authors in favor of petitioner®s position are.Fort, The
Grinspoon, Marihuana Reconsidered (1971), and the two

Commission on Marihuana and Drug Abuse, Marihuana: A Signal of Misunder-

standing and Drug Use in America: Problem in Perspective as well as the two

volume appendix.



not marihuana use, as you have describ.ed.it, for.

the last hour and a half, in Anchorage.r-poses a-,-
public health problem? . —j.,:l’>-o -
A. Marihuana, 2S;itis currently.used:Jn.Anchorage,
is a relatively tremendously insignificant problem.in =
terms of public health and public interest, relative

to other problems which exist in this;town." q1

Q. You said "relatively tremendously/"-d,don"t krtpw

if it's a relative problem or a tremendously small.-:: . o
problem . ojJmrer.g:a 10 -

A. It's avery small insignificant problem ,q dimr.

Q. O.K. What do you mean by insignificant problem?

A. The number of people who have bad things.happen

to them, either economically, morbidity; mortality,
sociologically, from the use of marihuana as it's currently
used in Anchorage, is insignificant, when one compares
the bad things that happen to people, given those para-
meters, when one uses Seconal, Darvon,.librium / alcohol.
Q. AIl those are used in Anchorage?idung iiwrujri v * r~-t\

A. Tremendously. They.-kill people ej?ery day.



Of 380 some odd cases coming (o the attention of the Poison Control Center
each year since 1965 none was caused by marihuana; Of'ten admissions per day
to the ANS energency room since 1965 only one was for ™acute anxiety"™ and "it
was alleged that he may have come in contact with marihuana. No marihuana
was found on him .o (Dr .Brown, TF.p . 47). Of 40, 000 outpatients seen at
ANS per year since 1965 only the case reported above was ever admitted with a
primary, secondary or tertiary diagnosis of marihuana, (id., p. 57). Of
1,593 ou.patient consultations at the Open Door Clinic two persons had con-
junct'vitis and ten to twenty had bronchitis possibly secondary to either mari-
hu-.n¢ use or cigarette smoking, id., p, 58. Of 180 admissions for drug usage
in asix month period at Community Hospital one was admitted for marihuana (Heesch
transcript, p. 87) although even that admission was suspect, (exhibit Z, testimony
of Keller, p . 4) . o eofe
Doctor J, Ray Langdon, whose psychiatric clinlc'has seen 13,000 -
15,000 persons for mental health help has never seen a person suffering
from an organic brain syndrome or damage due to marihuana ingestion (Lang-
don transcript, p. 17) (although he has seen such conditions resulting from
alcohol and bromo-seltzer (id. at 18)), nor has he ever treated anyone suffering
from any mental problem caused by the ingestion of marihuana, (id. at 19-20).
Q. Based on the persons:whomfy6u have seen (including

court referral forensic cases) and based on tifemotherci



material which you know is the, as thc»;as being.on the
staff and consultant to three hospitals tnow, :do you , =

have an opinion as to whether or not marjhuana is a

public mental health problem? vijnvh . . m
A. 1, it's my opinion that the use of marihuana,per se,
is not a public mental health problem. »

id. at 20-21. Similarly Doctor Aron Wolf as Chief of Psychiatric Services at the
El/nendorf Mental Health Clinic saw no one with a mental.health problem caused
by the ingestion of marihuana.
A. To my knowledge, no one came to,that cliniC’Specifi-
cally because of marihuana as a medical®problem. i-There
were several cases in which someone.was'being;court mar-
tialcd for the use of marihuana. It was no problem to
the person other than he had got'.en caught by: the-Air
Force authorities.........
Wolf transcript (May 2) p, 98. ,
Q. (by Mr. Weight) You've never seen a case where mari-
huana contributed in some respects,,/rjore.thanmarginally

to a mental disease.or defect? ] kE ..r.udrts.u v>

A. No, | have not. - "Vortcf aid Ir,:i



Wolf transcript (May 2 -- should bo May 3) p. 25. Marihuana has not caused
impediments to the maturation of adolescents sent to McLaughlin (id. at 38), does
not lead to heroin (id. at 14), and of three hundred psychiatric emergencies
at Providence Hospital over a six month period only one was related to mari-
huana where a person with a chronic mental condition was admitted suffering
anxiety after drinking wine and smoking marihuana, id." at 10.

Of the witnesses testifying about Alaska not one found any potential
or present danger to the health of the large numbers of persons from all strata
of Alaskan society who used marihuana. (Dr. Wolfid. at 8, Dr'. Langdon, supra,
Dr. Brown, supra, Mr. Heesch, supra at 105). Indeed the Alaska State Medical
Society voted that marihuana is of so little danger to health it be legalized for
personal possession (exhibit A) and the Alaska Bar Association voted it be
fully legalized both for possession and sale (exhibit BBB). There is, however,
one major danger which is present from the private possession of marihuana,
a danger manifestly harmful and of potentially tragic consequences. That danger
is arrest. 156 persons of which petitioner is one were 'arrested for simple
possession of marihuana in 1972 (exhibit BB) up from 81 ir\*1971 ibid.; see Tr.
15 (May 5).

Simply put there is no mental, medical or moral'harm from the private
use of marihuana in Alaska. The only harm'is' its 'illegality, and it is that harm

to which this brief is addressed. L s .



ARGUMENT ., .. ,» T
I. INTRODUCTION i
Petitioner asks that this Court declare as unconstitutional AS 17.12.010 »
as that statute is defined by AS 17.12.150. Petitioner seeks from this Court a de-
N ) . a . .
termination that the possession and use of marihuana by an adult is not a crime,

I

cannot be made a crime by the legislature, and that the legislature in enacting
- %U -
the above statutes as they relate to the possession and use of marihuana exceeded
. . P .i u .'i M to
the power granted it by the Constitutions of the United States and the State of
Alaska. Seeking judicial redress of unconstitutional legislation is not novel;
indeed, it is the purpose of this introduction to show that such redress is the
vital function of judiciary within our system cf government,,)That the judiciary
may declare unconstitutional an act of the Iegi,;cla,t}r&y\./a.,s*qptLy,*d‘eI,erd as a con-
. 1

stitutional duty upon the judiciary by Chief Justice John Marshall when he wrote:

It is emphatically the province and duty.of,the
judicial department to say what the law is.

., . o . e ..V um? atl 10 vl; <€
Marbury v. Madison, ICranchl37, 2L.Ed. 60 (1803). The rationale was within

2/
AS 17.12.010 provides in pertinent part:
I | ® od g
.it is unlawful for a person to . . . possess (or) have
under his contro.l ... in any manner, a delpre],ﬁz?]%, hallu--. ¢
cinogemc or stimufant drug. ” ' '
3/
AS 17.12.150 provides in pertinent part: £
iy (i) -

{.

"Definitions. In this chapter. . ., S
(3) ‘'depressant, hallucinogenic or diimulbarttdjtwsil.means:
i



the system of checks and balances which is the American and Alaskan form of

government.
gl i
iThe powers of the legislature are defined
and limited; and that those Iimit:s i’Piﬁ-y.ai‘j“ be'ijiri]is- ’ 1
taken, or forgotten the Constitution is written.
To what purpose are powers limited, and .tpiy/hat
purpose is that limitation committed to writing, if
these limits may, at any time, be passpd~y”~thpsej . . ,
Intended to be restrained? The distinction between
the government with limited and, unlimited poyv.eys,is
abolished, if those limits do not confine the persons

on whom they are imposed, and if acts pijg~ibitec}.,

and acts allowed are of equal obligation. It is a
proposition too plain to be clontes‘ted that,the/:a(J:voTn- , t
L. . * P I N B P « F et A * . *

stitution controls any Ieg‘isllative act repugnant to
it; or, that the legislature may alter .the Constitution,
by an ordinary act.
-, 3 ™ .
Marbury v. Madison, supra, at 177.
e
The power of this court to set right that which is wrong is clear. This

yn;l: isn i.-

court must be vigilant against James Madison's observation that "the most rational

government will not find it a superfluous advantage, to have the prejudices of the

community on its side.™ The Federalist, #49 at 349 (wright Ed,. -1969)., Madison"'s

words touch all branches of government, but it applies most tellingly to the legisla-

tive branch, where public decisions of elected lawmakers are necessarily, colored

by the passions and prejudices of those who elect them. The judicial branch of

- aid etvi.uij
government and the power of the judiciary as affirmatively ~ecoggqjjed by Chief

3
cont'd > (A) cannabis. . ,..t L cei,ohini)-dtr
(4) *cannabis' includes aUparts o(ithe;plantjC,annabj,R.Satiya
L. ,whether growing or not; the seeds of this plant; the resin

10



Justice Marshall arc above ai d divorced from conuuunUy.passion.
The United States Supreme Court has indicated .cgntinual acceptance

of Marshall's words and declared,that courts have the pov/er and the duty to

. *  stew
inquire into the facts behind a stat . In Mugler.wv. Kansas, 123 U.S. 623, 661

1 "IN:
(1887) the court stated:
(00,7 iiir;

The Courts are not bound by mere forms, nor are
they to be misled by mere pretensesr They ar” at
liberty — indeed, under a solemn duty — to look
at the substance, of.things, whenever,.t"iey .ent*r-..
upon the inquiry whether the legislature'h'as~tran-
scended the limits of its.authority. If< therefore,
a statute, proporting, to haye been, enacted to protect
the public health, the,public morals, ;or the public
safety., has no real or. substantial [relation to those
objects, or is a.palpable,invasion, of,the rights
secured by. the.fundamental .Jaw ..it,is"the duty of
the Courts to.so adjudge, and thereby,give effect
to the Constitution. < -omi

v* * ' *emqv/
This principle was restated in Abie.State Bank v. Bryan, 282 U.S.

765, 772 (1931), as follows:

(E)ven though a police power enactment may have
been or may have seemegd to bg yvalgd..when ymade,

later events or later-discovered facts may~shdw"

it to be arbitrary and confiscatory,

See also United States v. Carolcne Products Co.., 314 U.S. 144,

153-54(1938):

3/ . I-,. .oom oy, e

(cont d) \ 1( \ . ,l|*|\/| DI.. ||ﬂ oA
extracted.from any. part,of this pl~*nti*and every compound,
manufacture,. salt,, derivative , mixture, or preparation of this
plant, its seeds or resin.i



ry. uy,

(W)e recognize that the constitutionjiHty”~of b.il»:-i/."
statute valid on its face, may be assailed by

proof of facts tending to show-that fhi~statutel |
as applied to a particular article is without
support in reason because the article; although:
within the prohibited class, is so different from
others of the class as to be without the'reason e

for the prohibition.

Such determinations have been recently applied to statutory proscriptions
ull

against marihuana. As Justice Levinson of the Supreme Court of Hawaii recently
o .- . Lo feeelif
stated in State v. Kantner, 493 P .2d 306, cert denied',""409 U.S. 948 (1972):
m" JOfjU
Any criticism which attempts to deter* courts from
inquiring into the constitutionality”of laws must
distinguish between legislation which"seeks to
regulate economic and social relationships and
that which intrudes into the purely'private sphere
of human life. In the former in*stancexourts right-
fully grant the legislature wide latitude for experi-
mentation in the promotion of the general good. But,
where the State endeavors to intrude into the indivi-
dual's private life and regulate conduct havinglno
public significance, it is the duty of the courts to offer
a haven of refuge where the individual may secure
vindication of his right to be let alone.

State v. Kantner, supra, (493 P.2d at 317-18.) .
IHTEi

In the same case, Justice Kobayashi indicated*,1493 P .2d at 320:

Until legitimate research indicates/otherwise, the
harm created by placing a criminal sanction on the
activity of a significant percentage of our population
who would otherwise be law abiding citizens far out-
weighs any present benefit to be derived.from the
effects of classifying marijuana as a narcotic. There
is no logical or otherwise rational reason for our < *e
society, oh the’'basis-"of alaw thathas* little or no
merit in its application ,-to"cdhtihii&rt3 make criminals

out of and consequently alienate thV?youth of today.

12



The* use of marijuana ilo»>s not eause 'llie'."sueiahills

that the legislature has attempted to guard against. It

is the present status of the law classifying marijuana .'y
as a narcotic and proscribing its use as a narcotic that

is responsible for the social harm created.

Nowhere has the judicial duty to investigate legislation for its conformance
it jili
to constitutional mandates, been more clearly stated than:in Alaska. In Breese

v. Smith. 501 P.2d 159, 174 (Alaska 1972): this Court statedinldeclaring invalid

a school regulation regarding student hair.- length .so **(VO
L mwmt rr:o:);.0.,njrmol
Even if such amogulntlon were arrived at and
promulgated by a moreidemocratic process, a stu-
dent's claim to liberty'would remairpundiminished
for this court is held to a standard-of vigilance in
the matter of the protection of an'.individual's
constitutional liberties. Protection'oBpersonal
liberty cannot be left to depend upon' the will of the
majority for those are antithetical concepts.
Miid o
In Baker v. City of Fairbanks, 471 P. 2d 386, 402 (Alaska 1970), this Court found
e 3l ra;-i.)/Am\C
the right to jury trial in misdemeanor cases a basic constitutional right under the
ill! -
Alaska Constitution.
eniiitoP: nil >
. . (W)e are under a duty, to develop additional
constitutional rights and. privileges’under;our. Alaska i;
Constitution if we find such fundamental rights and
privileges to be within the intention land'spirit.of o
our local constitutional language and to be necessary
for the kind of civilized life and-ordered’'liberty '
which is at the core of our constitutional heritage.

Baker v. Fairbanks, supra, 471 P. 2d at 402.
Indeed this Court has frequently A'vnd constitutional obligations for

the protection of Alaskans that the United States Supreme Court has not found



mandated under the United States Constitution. Specifically in Roberts v.
iir.ili
State, 458 P .2d 340, 342- 343 (Alaska 1969), this court.said:
; . LI O
(W)e are not limited by decisions of,the United
States Supreme Court or the United States Con -
S inwhen we expound: our state‘constitution;/,
th< «ska Constitution may have broader safe-

guard than the minimum federal standarda.Mouijji

And again in Baker, supra, 471 P .2d at 401 this Court stated!.M iftc* 1

(W)e have recognized-.tliat wo are. a.t'liberty.iuyyi 'mmr .
to make constitutional progress in Alaska

by our own interpretations, as long as we mea-

sure up to the national standards which are
required by the United:States Supreme Court. It

is our duty to move forward in those, areas of con -
stitutional progress which we view as.necessary

to the development of a civilized way of life in

Alaska. .
L . < *r(.
See also, State v. Browder, 486 P.2d 925, 936 (Alaska 1971); R.L.R. v. State,
. ol
487 P. 2d 27 (Alaska 1971).
i*ie.

It is against this firm judicial backdrop that petitioner presents his argu-
L E

ments that the statutes under which he was charged are unconstitutional. It is with

this firm constitutional and judicial committment that'the legislation questioned in
Vel ,

in the light of scientific knowledge must be viewed, and it is because of this com-
ii..
mitment by this Court that petitioner requests in the following arguments rever-
i
sal of the decisions by the courts below, and that the legislation be struck down.
' > Hex

e o n@oioon I isoivi

%5 hit,le '0 iX*
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Il. THERE IS NO COMPELLING STATE INTEREST
IN THE PROIIIRTI'ION OK MARIJUANA ’

A. THE RIGHT OF LIBERTY AND PRIVACY *

This Court has stated that

Once a fundamental right under the constitu-

tion of Alaska has been shown to be'lnvolved and it
has further shown that this constitutionally protected
right has been imparied by governmental action, then
the government must come forward and meet its sub-
stantial burden of establishing that tlae abridgment in
question was justified by a compelling governmental
interest.

Breesc vmSmith, supra, 501 P.2d at 171 4
The first question to be determined, then, is whether a'fundamental

constitutional right is involved in this case. The District'Court so found,

4/

Griswold v. Connecticut, 381 U.S. 479 (1965) was the first case in which the
United States Supreme Court established the right of privacy as an independent
constitutional right, and based its decision squarely upon that right. Griswold
set forth a number of principles for privacy cases which have been followed and
reaffirmed by the most recent Supreme Court decisions involving the right of
privacy. Foremost among these principles is the rule that if the challenged
statute invades rights or liberties which are"conside'redr|[Iffundamental™, then
the government must justify the statute by demonstrating'an overriding and com-
pelling state interest. As the Court stated in Griswgkltcl'ﬂﬁ.m U.S. at 497:

In a long series of cases'this Court'lias held
that where fundamental personal liberties are
involved, they may not be abridgedby.the States
simply on a showing thata regulatory statute™
has some rational relationship to the effe ion
on WPNIP > OB fo
of a proper state purpose. 'Where there 'is,a
R . -unmi |ai/.* to, «a-.
significant encroachm@ént upon personarliberty;,

the State may prevail only upon showinga'suk-° "'



Article |, Section 1of the Constitution of Alas"a™PFQuidMI:! ;@ a

This constitution Is dedicated. tpj;th? .principles
that all persons have a natural right to life, liberty,
the pursuit of happinc6G, and the.enjoyment of the
rewards of their own industry;; that*ll persons are
equal and entitled to equal rights, opportunities, and
protection under the law; and that all,persons have
corresponding obligations to the people and to
the State. .

1 %
) 1

Article 1, Section 22 of the Alaska Constitut.ic’)n, provides: "the right of
the people to privacy is recognized and shall not be infringedl.. That privacy
and liberty arc fundamental and their abridgment is possible.only by a compelling
state interest is explicit in Alaska. Petitioner advances”that®the;possession of

marijuana for private use is fundamental is implicit in the above, based upon this

record. J
o il . PLI I
« 'Mifi'ig,Vv. 11U’ ro1
. it Liilgi*: 1*Mes 1
*1/ i.jiir:q to ‘tfjdfrciJft mi'i*
(cont'd) ordinating interest which is cqmpcljipg,”,Batesi>.. W
v. Little Rock, 361 U.S.,516,,524<j.4I"J 5d,,,2dlo’l [re<*:

480, 486, 80 S. Ct, 4i2. The.law ptus”(bet

shown 'necessary, and not.merely.;ratjonally sa.i
related, to the accomplishment of a permissible.;- 01
state policy.1l McLaughlin v. Florida, 379 U.S.

184, 196, 13 L.E.d 2d 222, 231, 85 S,. ,Ct. 283.

See also Stanley v. Georgia, 394 U.S. 557..(1969r:(right to private possession
of obscene materials); Roe v. Wade, 410 U.S. U3 (1973.).t(right to abortion).
min.- ri/ifl
A second, but related.principle established,jn.Griswold was that legisla-
tion in areas of legitimate state interests cannot sw.eep; unnecessarily broadly and
stifle fundamental freedoms: "(A), governmental, purposerto control or prevent



The two most important zones of privacy and(.Jjberty.involved arc the
sanctity of areas of expectation of privacy.and the right to,be let alone by govern-
ment to develop and use one's faculties as one sees /it..,, ,. . .,.

The issue of w.iether the private possession and use of marijuana involves
fundamental liberties has, surprisingly, received little detailed attention in
the cases decided to date. As one recent law review article has indicated: "Only
one court has come close to giving the issue thoughtful treatment." Comment,

"On Privacy: Constitutional Protection For Personal Liberty",: 48 N.Y.U. L.
Rev. 670, 756 (1973). The case referred to is State v. Kantner, 493 P.2d 306
(Hawaii 1972), cert, denied, 409 U.S. 948 (1972). In Kantner, the five justices
of the Hawaii Supreme Court issued four separate opinions on.the constitutionality
of the marijuana prohibition. Two justices voted to affirm the convictions, two
dissented, holding possession of marijuana was protected by the right ot pri-
vacy, and the fifth justice voted to affirm because he did not believe that the
issue had properly been raised.

There are at least two aspects of the private possession and use of mari-
huana which involve "fundamental™ interests. The first aspect is that the activity
engaged in is the privacy of the home or other areas.of expectation of privacy.

In Stanley vmGeorgia, 392 U.S. 557 (1969), the Supreme Court held.that the pos-

. o m bn.'. vTr.chi

4/ . . -®q ni: v.« g
(cont'd) activities constitutionally subject to state regulation may not be achieved
by means which sweep unnecessarily broadly and thereby .invade the. area, of

protected freedoms." 381 U.S. at 485.

17



session of obscene materials in a person's home involved fundatnental values.
The Court's opinion appears to rely upon two bases for its decision -~ the First

Amendment right to receive information, and the privacy of the home. The Court

states, 392 U. S. at 564:

It is now well established that the Constitution pro-
tects the right to receive information and ideas.

This right to receive Information and ideas . regard-
less of their social worth. . . is fundamental to our
free society. Moreover, in the context of this case —
a prosecution for mere possession of printed or filmed
matter in the privacy of a person's own Home --’that
right takes on an added dimensjon. IZiort@Is?'Iyndamental
is the right to be free, except in very limited circum-
stances, from unwanted governmental intrusions into
one's privacy. ’ "

In cases subsequent to Stanley , however, the Supreme Court has em-
phasized that Stanley did not involve the First Amendment so much as it did the
privacy of the home. See, e.g., United States v. ]2_200-PT.ReeIs of Super 8MM
Film. 413 U.S. 123, 126 (1973). In the recent case of Paris Adult Theatre | v.
Slaton, Uu.s. _ ,41U.S.L.W. 4935 (1973) Chief Justice Burger,
speaking for the Court, indicated that "the privacy right'encompasses and
protects the personal intimacies of the home,” and indicated that'Stanley was
decided upon this ground "which was hardly more than a reaffirmation that 'a
man's home is his castle.'"" Idm. at 4940.

Stanley ...id these subsequent cases should therefore be-interpreted
as holding that the privac’y of t.he t’10r.ne, |-n and of ¢ self,t>i§ t;ate(;'cjldvntg_amental-.

1'Juid t.tan 1a e n’'w e

value, and that the state must show an overriding ariggcco, i imterest to;
g ariggcogmpp | |- terest toj



justify criminalizing any activity in the privacy of the home or other Fourt Amend-
ment areas in which one has an expectation of privacy.; .,

In a number of different contexts, the United States Supreme Court has
indicated that the privacy of the home, in and of itself, is a fundamental value.
In Wolf v. Colorado, 338 U.S. 25 (1949), one issue was whether the Fourth Amend-

ment was "basic to a free society” and "implicit in,the concept of ordered liberty"
i*

so that it was applicable to the states through the Due Process Clause of the

Fourteenth Amendment. The Court stated, 232 U.S. at 27-28:
. we . e m

The security of one's privacy against arbitrary’
intrusion by the police -- which isfat,the.cor,e,of]j
the Fourth Amendment-— is basic to a free society.
It is therefore implicit in "the concept of ordered
liberty" and as such enforceable against the States
through the Due Process Clause. The knock at the
door, whether by day or by night, as a prelude to
a search, without authority of law but solely pn the
authority of the police, did not need the commentary
of recent history to be condemned as inconsistent with
the conception of human rights enshrined in the his-
tory and the basic constitutional documents of English-
speaking peoples.

11

Even though the Court held that the Fourth Amendment was applicable
to the states, the court also held that the exclusionary rule was not binding on state
courts. This portion of the Court's decision was overruled in Mapp v. Ohio, 367
U.S. 643 (1961). Mapp held that illegally siezed evidence was not,admissible
in state courts, and, of course, Mapp reaffirmed the holding in Wolf that the «

privacy of the home is "basic to a free society,” and was "no less important

19
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than any other right carefully and particularly reservo'd'to thc’people.” 367 U.S.

at 656. See also Boyd v. United States, 116 U.S. 616, 630 '(1886):

The principles laid down in thus opinion affect ihe

very essence of constitutional liberty and security..
They reach farther than the concrete form of the case
then before the court, "ith its advegti]ﬁ'loti.?_ﬁﬁjlr,.cum-
stances; they apply to all invasions on-the part of the
government and its employes of the panctity of a man's ,
home and the privacies of life. It is not the breaking

of his doors, and the rummaging of Jiis drawers; (but

It is the invasions of his indefeasible”~righr'of personal

security , personal liberty and priv.ate property.

See also, Weeks v.United States, 232 U.S. 383, 390-91 {(1914) .

in More no v. U.S. Dept, of Agriculture. 345 F. Supp . 310 (D ,D.C .1972),

aff'd ., 93 S.Ct. 2821 (1973), a three-judge court in the District of Columbia Cir-

cuit granted a declaratory judgment invalidating a statute which denied eliglbi-

.vnti'ia i
lity in the food stamp program to households composed,of.unrolatcd individuals

(the so-called "hiPpie communes").l aThe:.Citourt S}.a'.tne<d>:'ari|
Recent Supreme Court.d.ecisxico&%;ggake it clear
that even the states, which posSsess a general
police power not granted to. Congress.,. cannot., .
in the name of morality infringe the rights of
privacy and freedom of association in the home.
345 F. Supp. at 314 (emphasis in original).

See also, Powel v. Texas, 392 U.S. 514 (1968), where the Court, in

holding that the states may make public intoxication a criminal offense, intimated

C . .va-iire’; to .hrtr. ,afivoe -»j>,Y\ m
that the state'could'not prohibit'such activity in the privacy of the home.” 392 U.S.

at 532, ir't ®m >ar,d 1ai €.N0r mil o ’{'?vnq
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The privacy of a person's home is also an area.nboul which people enter-

tain legitimate expectations of privacy, As,JusticciPowell indicated in his con-

< . o>mug
curring opinion in United States v, Robinson, wj_U.S.u . 42 U.S L ,W. 4055,
r.<-1t'jg
4070 (1973): oho
.. , it 10

The Fourth Amendment.safeguards.the right of
'the people to be secure tin. their.persons, houses,
papers and effects, against unreasonable searches

and seizures. . . These are areas of an individual's
life about which he entertains legitimate expectations
ofprivacy. > inm Lon-.

The privacy ofthe home is also "so rootedin the collective conscience
of the people” as to be ranked as "fundamental.” Few .values in America areso

widely shared as the belief that "a man's home is his.tcastle," The privacyof

. « Ul 'to
the home, is related to, and emanates from.,. a;number,of specific guarantees
n
I 1r,

in the Dill of Rights, including the Third Amendment.'("No Soldier shall, in time
of peace be quartered in any house, without the consent.of the Owner. . . .");
= 20l
the Fourth Amendment ("The right of the people to be.secure in their persons,
houses, papers and effects, against unreasonable searches and.seizures, shall
not be violated. . . ."); and the concept of Liberty, embodied in the. Fourteenth
. $%ifB*
Amendment.
For all the above reasons, the privacy of the home, in and of itself, is
a "fundamental” right. . m,v -

The Supreme Court has ~lso indicated, inla nunibehioC different contexts,

that the right to be let alone by government;'.(liber.ty)-.id a ("fundamentalP right.

2



In Union Pacific Railway Co. v. Botsford, 141 U.S:i25dj 25F'(1891)f¥ the Court stated:

No . v..t is hold more uacred, or,ls,iftél,d/ca*efully;; "
guarded by the common law, than the right of every
individual to the possession and' contr.bl'of'hiS'own o
person, free from all restraint or interference of
others, unless by clear and unquestionable aiifhority
of law. As well said by Judge Cooley, "'the right

to one's person may besald to:be;a'right of com-
plete immunity: to be let alone"'l

In Stanley v. Georgia, supra, the Court quotedlwith approval the
moiii, '/"id

now famous dissent of Mr. Justice Brandeis in the 01mstead case, 394 U.S.
at 564. . .|

The makers of our Constitution'undertook to secure
conditions favorable to the pursuit of happiness. They
recognized the significance of man's spiritual nature,

of his feelings and of his intellect. They knew that only
a part of the pain, pleasure and'satisfactiorTof :life ™

are to be found in material things. They sought to pro-
tect Americans in their beliefsHtheir 'thougilts'ltheir’ 1
emotions and their sensations. They conferred, as
against the governmentk the right to*be'letlalone

the most comprehensive of rights and the right most
valued by civilized men. (emphasis'<idded)’ '

See also, Meyer v. Nebraska, 262 U.S. 390;'392 ‘(1922) S
(W)e should not overlook the fact that the
spirit of America is liberty and toleration - the
disposition to allow each person to live his own
life in his own way, unhampered by unreasonable
and arbitrary restrictions . T
See also Eisenstadt v. Baird, 405 U.S. 438, 453-54 (1972); Allgeyer v. Louisi-

ana, 165 U.S. 578, 589 (1897) ("right of the citizen'to'bV free min'the enjoyment

of all his faculties"); Bishop v. Colonm450'F.2d"' 1069J51677'(8tHf Cii*: 1L971)!>,:I*
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("tolcralion of individual differences is basic to our democracy, whether those
.. e U

differences be in religion, politics, or life-stylel).i Indhc more recent case of
Roe v. Wade, 410 U.S. 113 (1973), the Supreme Court hc!d(that a woman's right
to decide for herself whether she should have an abortion cannot be Infringed
upor by a state requirement that bears no rational relationship to the state's com-
pelling interest to protect the health of pregnant womenv' The majority of the

court held, in a lead opinion by Mr. Justice.' Blackmun , 'that the right of a woman
.. fv.'.w

to control her own pregnancy is included within the general right of privacy which
i i. d ..j.u.; wici

is itself part of the liberty protected by the Fourteenth Amendment's Due Process
1 ATVARESI

Clause and in the penumbra of the Ninth Amendment.

The right to be let alone by government also emanates from a number

1- . oil
of specific guarantees in the Bill of Rights; including the'First Amendment free-
: Mjj iMs
dom of expression, and the Ninth and Tenth Amendments;
o el -Havng
A number of the Western Phllosophers have discussed this right to be
«( lvvvb
let alone. John Stuart Mill, in PrlnC|pIes .of-Political Economics, Vol. II,
.. ® m « t|l.ea0no
pp. 560-61 (1848), stated:. .. 0 ee d: lftqumi
There is a circle around:'every'ihdiviSual®humann',“;"“ '~

being, which no government, be it that of one, of

a few,, or of-the many-., ought to be'permihe'd'to'over-
step; there is a part of the life of every person who

has come,to.years of discretion,lw,ithin;iwliichlf.hecin-' vt
dividuality of that person ought to reign uncontrolled
either by any .,othex*'individual or hy"ih&publlc'coV-‘
lectively. That there is, or ought to be, some space in
human,e~tencerthus entrenched.'*round'fandfeacred

23



from authoritative intrusion, no one who professes 1

the smallest regard to human freedom or dignity will
call in gquestion. - ft: od gy

The .Archbishop of Canterbury, quoted in Chesserplrive’and Let Live

58 (1958), stated: v/ ij,! m«: - Vi,

(T)here is a sacred realm of privacy!for every man'.
where he makes his choice and decisions, fashions
his character and;directs his desires ;la kealm 'of his' ""#1
own essential rights and liberties, including, in the
providence of God , liberty to:go to*the devill-into
v/hich the law, generally speaking, must not intrude.
ol . S HjVitq ItAO TIHL Qitiifre
See also, R. Clark, "The Erosion of Civil Liberty,™ in The Center
o - " il to Tllig 1. o»
Magazine, Vol. 3, No. 4 atp. 56 (July, 1970) L
In M-rrflnunoq vxit ft: bri., i.iuti.i

I don*t think we have ever really examined what

privacy is. | think’'that:privacylis‘the*founda-' m
tion of individual character. | think it is the
way you come to know who youlare arid'what'you * [

are and how you make value judgments as to what

is right and what is wrong." Tf that*kind"of"personal*,” "1
private judgment goes, then everything will become
instinctive or groupreaction. 11"thinkOori'6,s"lchar’acter
develops over a long period of time through private
reflection, by being-by oneself-arid"thirikirigtaioouf. 5 ™ "'’
oneself, so that when we tamper with privacy we

tamper with the foundations of individual integrity.’

B. COMPELLING STATE INTEREST. "
District Court Judge Tyner found that while possession of marijuana for

private personal use involved a fundar}\ental rlght to pr ivacy, there nevertheless

M) B

was a compelling state.interest. Opinion,'-p. «12v 7"
i.. ] 1-t"id) : = vifvitoyl

Judge Tyner applied thecorrcct"testV inie£sericefldentified the correct



facts, but inexplicably arrived at the wrong conclusion’' The facts that were

JHf i ® it

misstated in her opinion arc:

> oal]JJ\]\],l’ o - o ‘e ]
1. Meaningful research about marihuana was not conducted until
o Si SV ol okK |k
the late 1960's (page 2). )
|tr
2. The synthesis of THC was relevant to-effective research, (page 5)
)<
3. A. Hashish is now entering the:Uniied States.
, oM Qi teetird

B. Some literature states tolerance develops and
lung impairment has been noted with iriarihuana: '

C. Polarmetabolites of THC are storedforPeek'd’or

months in the brairi. 1 ¢ ¢ iuvi.i.fj el ijluio Il
D. The immune system may beriffected.":i,l,;0ic! <M 1
E. Chromosomal breakage has been-noted' Cpagel?) ."

Judge Tyner stated that the above "results are far' from conclusive and
defense witnesses tended to rebut™ and then, erroneously;'stafed’'that because
these might be potential harms and were not fully explored by the National Com-
mission on Marijuana and Drug Abuse that a compelling state interest existed.
The burden of proof is upon the state to show a compelling state interesc - a "po-
tential™ of "unexplored” harm cannot be enough. In fact,!lthe "potentials” noted
by Judge Tyner do not even rise to that status ,:-Most were‘inrfacil'considered by
the National Commission and rejectedm See infrap a*iorfl nco

Black's Law Dictionary. (4th ed.’) defines?11 [|'""
"compell" as "to force. . . to oblige". Acorn-



pelling state interest therefore muslbe one which 1,1

the state is forced or obliged to protect.
eU. imsirtn:> o) ru i o i 1

Coleman v. Coleman, 291 N.E. 2d 533 (Ohio 1972) (upholding residence re-

ii- it iiiljituriii-imMm i

quirement for divorce).
;20 "0-*1 >ird id:

The "compelling state interest” standard, or

the standard of "active review" calls'Upon'the -

state to show more than a link of reasonableness.

The state must demonstrate the pressing impor-

tance of the classification in the context of some

necessary governmental objective.
Dunham v. Pulsifer, 312 F. Supp. 411, 417 (D.C. VT.1970) (finding uncon-
stitutional a school clothing regulation).

It could be contended that the states and Federal'government have
a right to prohibit any activity which may , in some way, have an adverse effect
on the public welfare. It could be argued that a police power enactment is valid
if it protects the public from harm, no matter how rare or i;emote!'"'For example,
Congress or the states could pass statutes requiring every person to be ir. bed by
10: 00 p.m. or brush their teeth three times a day, in order to promote the public
.

health. Similarly, statutes could be passed to prohibit persons from listening
to Beethoven or playing bridge because these activities may cause certain persons
to become agitated or even violent. These statutes would have a'rational rela-
tionship to the public health and safety, in the narrowest'sense* bf that term.

However, can there be any doubt that these laws would'be:invalid?”Government

in the United States was never given such broad'powers over the lives of its citizens.
t llh.gmoo '
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As the Court stated in People v. Carmichael, N.Y. ,53 Misc. 2d

art . Mo

L]
584, 588-89 (1967): b
I »
If a statute required every person t>refrain from
smoking there could be no sericus’*r*ument that
many persons would be spared crippling illness
that gause prematltj_,[el_dlsabllrt}fam Igeath If a

....... vvilil »-->H
statute required every person to retire to bed by

10: 00 R-m .every evening it wowPr%b&er.b%&e"I{_B. . .
the general health of many citizens.

The police power traditionally has nof included the '
power,to make a citizen. {)/rotectI his OV\i_nfB\thllézra}l.
welilbeing. To hold that a citizen may~be re'quired

to protect his health alone would be~*n”enlargement
of the police power beyond traditionallimits; it would
intvoduce a novel basis for government power, a

new principal upon which to authorizcthe'regulation
ot the lives of the C|t|.zter\1/ in aitnmftnle.r,/and tg>at&le:xtent
hither to unknown.

HIl'T. »I»Aﬂ- -

There arc numerous cases in which statutes S|m|Iar to the marihuana

/ flis qi). *
prohibitions have been struck down for violation of the right of prlvacy, liberty,

or other fundamental constitutional guarantees.
In People v. Woody, 61 Cal. 2d 716,394 P.2d 813, 40 Cal. Rptr. 69

v o 1k th* if

(1964), the Supreme Court of California held that the use fpeyote by an Indian
religious oiganization, the Native American Church, was Constitutionally pro-

. >l
tected. The Court found that the use of peyote was an in.tegral part of the Church's

activities, and that the.state.of California had notshown”ny .compelling and over-

riding interest to justify infringing the church.members® rights. The Court stated,

394 PZd at 817 D) oS- 1 A5 ..a.ii.o.nsy

Do yioe mm rivi'iOJnt



In a mas9 society, which presses” at eveVy'point""’
toward conformity, the protection of self-expression,
however unique, of the individual and the*group Be- o
comes ever more important. The varying currents of
the subcultures that flow into the mainstream of our
national life give it depth and beaut‘y*/

il

There have been a number of recent Circuit COLirt decisions in which
school dress and groomirg codes have been invalidated llalecause they violated

the rights of privacy or liberty. See, e.g., Bishop v;>}CoIon, 450 F . 2d 1069

v. Laird, 437 F. 2d 912 (7th Cir. '971), cert, denied,"404 U.S. 865 (1971). Con-

tra: Stull v. School Bd., 439 F. 2d 339 (3rd Cir. 1972)" Vi

There are two interesting cases from the early years of this century
dealing with the right to smoke cigarettes. 1In 1911, the Supreme Court of Ken-
tucky considered the validity of an ordinance prohibitljng {rl’e.rs[poki;ng of cigar-
ettes within the corporate limits of the city. Hershberg ~v. City of Barbourville,

142 Ky. 60, 133 S.W. 985 (1911). The Court held theI ordina c$

n
V' jrtro

Eolblf: an unrea-

sonable interference with personal liberty, stating, 142 Kt. at 61|, >1'::>3 S.W. at
qurl - m -

986:

Ihe ordinance is so broad as to prohibit one

from smoking a cigarette in hi's'own’home or ori
any private premises in the City. To prohibit

the smoking of cigarettes in the citizen's'own’
home or on other private premises in an invasion
of his right to control his own personal mdui-Jj"
gencies. . . .(Government) may not unreasonably
interfere with the right of the citizen to determine”
for himself such personal matters.
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The Illinois case involved an ordinance which prohibitod smoking "in

any street, alley, avenue, park, ... or (other) public place." City of Zion
v. Dehi-ens, 262 111. 510, 104 N.E. 836 (1914). |In strikingidown the statute, the
Court stated, 262 111. at 513, 104 N.E. at 837-38: 1 “2(-L .li-.uin:.",

In the broad language in which'the.ordinance is A
enacted it is apparently an attempt on the part

of the municipality to-repulatc and'control-.the.:
habits and practices of the citizens without any
reasonable basis for so doing; iThciordinanceds

an unreasonable interference with the private rights
of the citizen. . .. [ ]

Cases dealing with the Constitutional right to possess alcoholic beverages
are also relevant to the instant case. As pointed out byi Bonnie and Whitebread
in their law review article, supra., 56 U.V:t.L;Rev;. at*99,9:i “>ii! :(t;v/

Until 1915 the weight of authority-.was-that it was'l
beyond the police power to prohibit mere possession
of alcoholic beverages unlesslthe quanUtyjustified.
an inference that they were held for sale, A few
cases so held;' many cou'rts;so'stated.iriidictum,awhile
holding *he laws either in conflict with particular
constitutional provisions.regarding'ltheV".sklelr.ofr
liquor or in excess of the power of municipal cor-
porations; and many contemporarv'commentatdrs so m
stated. (Footnotes omitted)

The U.S. Supreme Court in 1917 ruled that ’he sta.zs could prohibit

the private possession of alcoholic beverages. Cane v, Cambell, 245 U.S.

304 (1917). The Court based mts decision, -in part, e ™-hfamfalress-of aladol:
d= i j.ij 321 °n . 7 franrartj
itmust pow . bernregar .dcl as settled-thaitvion account
of treir ,welhknown noxiowliqual itiesdi&id the &< Ira-d=?
ordinary evils shown by experience conmonly tobe "*w**
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consequent upor. their use, a State has.the.powqr
absolutely to prohibit manufacture, gift, purchase,
sale or transportation of intoxicating'iiggortuwithin.
its borders without violating the guarantees of the
Fourteenth Amendment. jif

Crane v. Cambell, 245 U.S. at 307. e X

A few comments are necessary on Crane v. Campbell. First, the right
o ijutii
of privacy has evolved eno-mously in recent years, and:it is not unforseeable

that the Crane decision in 1917 would prove to be an anachronism in the law
* ! 1.,
if the issue were litigated today. Second, the Court in Crane reasoned that the

right to possess alcohol would necessarily imply the rightito procure it,

and the Court noted that it had previously rejected Constitutional, arguments

dealing with the right to procure and transport alcohol. S BRVAN B ;
This reasoning was explicitly rejected by the Supreme Court in

Stanley v. Georgia, where the Court enunciated a right to private possession

of obscene materials, see 394 U,S. at 567-68, and in Parils Adult Theatre | v.
I

Slaton, 41 U.S.L.W. 4935 (June 21, 1973), where the-Court reaffirmed Stanley
ejime L sl

but refused to extend this right to the transportation’or procurement of ob-

scene materials.”

5/

This is not to suggest that an argument could not be made forithe right to-
receive marihuana, especially small amounts distributed not-for-profit. These
cases are cited above to indicated only that the rightto'possess does not neces-
sarily imply the right to receive. Cf. Baird v. Eisenstadt, 405 U.S. 438, 445-46
(1972). . o o



Finally, the Court in Crane held that possession of alcoholic beverages
could be made illegal because of the "well known noxious,qualities and the ex-
traordinary evils" associated with its use. It is obvious from the transcripts
and exhibits in this case that marijuana use does not have these harmful effects.
Whatever *he continuing validity of Crane v. Cambell with respect to possession
of alcohol, surely it would not foreclose consideration oflthe;right to possess
marihuana if marihuana is shown to involve no substantial danger to the public
health, safety, or welfare.

C. NO COMPELLING STATE INTEREST WAS SHOWN.AT,PETITIONER'S HEARING
FOR A PROHIBITION AGAINST PRIVATE PERSONAL USE AND POSSESSION BY
ADULTS OF MARIHUANA . -uk .-

Defendant assembled for the District Court, and now,for.;this Court's
consideration, what is unquestionably the most comprehensive presentation ever
made to a court concerning the issue of whether or not.a state.has a legitimate
interest in criminally proscribing the use and possession, of marihuana for adults.
There arc no known facts concerning marihuana that were,not.,presented to the
court and which are not contained in .the transcript..and reqor.d,; The issue pre-
sented to this Court is a technical.and a scientific,one., }The brief.synopsis of tes-
timony and exhibits to follow cannot approach a full understanding; of the testimony

and what marihuana is and what marihuana is not, ; The transcriptitselfis inade-

quate; it has many misspellings, phonetic interpretations,and,outright mistakes.

Fortunately a complete video transcript was made and it undoubtedly'will be'



necessary for this Court to view it especially for the cross-examination of Gabriel
Nahas and the testimony of Sanford Feinglass whoused!three-dimensionall
molecular models, drawings and physical' evidence’ln'portionff of hTs testimony.
The’Testimonyl: !

Dr. Joel Fort o om . * 1

The first witness of international repute called by petitioner was Dr.
Joel Fort of San Francisco whose qualifications to speaklon marihuana are well
known.

Joel Fort described marihuana as a unique drug which has been used

FR*apma oo i j ot/

for over four thousand years and which is presently'being 'enjoyed by 300,000,000
persons in the world. 26,000,000 persons in the United States'h'ave tried mari-
huana and 13,000,000 are enjoying its use on a continuing'basis'." (Tr. Fori p. 21-22),

Dr, Fortdescribed thehistory of the adoption of the marihuana Tax Stamp Act

LK) u»’ i *]_']_

in the 1930's at the insistence of Harry Anslingler, a person who' reappears‘again
i . . o I
and againthroughout testimony of thewitnesses andthe documentary evidence.
Prior to that time the possession and use of marihuana' was not a‘'crime- Anslinger's
testimony before the Congressional Committee was'unrebutted for'reasons later
o : : - i>

amplified in the testimony of Dr. Lester Grinspoon." (Tr.Fortp.” 22-28). Even
prior to that hearing an excellent study on the subject by "theTridian Hemp Com-
mission had been relegated to obscurity. Since the worlcnof IAhslinger there'have

been several studies of the subject, the LaGuardia Report'the'CanacHahlCommission

(LeDain Report) and the most recent definitive report of the National Commission
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I- Inl mim m . e

on Marihuana and Drug Abuse of 1972. (Tr. Fort p. 31*34). Dr. Fort testified

that there were no negative physical effects from the use'of-marihuana (Tr.'Fort p. 35),
He found barbituates and amphetamines to be much more harmful arid dangerous.

(Tr. Fort p. 36). He stated that the user of marihuana'doe's not develop a tolerance

to tix* drug. (Tr. Fort p. 40). He found that marihuaria’wns riot'addicting nor was

the concept of "psychological dependence” meaningful. (Tr. Fort p. 43). He
noted that in fact a reverse tolerance has been associated with marihuana and a

user tends to take less and less to achieve the desired effect. Morever, due to

r: e«iil: m
the phenomenon of auto-titration, (a user is able to control by himself the intake

comest  pun <G f L0l cu.
of the drug to achieve the desired effect) the relative strength of the marihuana being

A1 i W Q.o h oel-Aal m []

used does not make much difference to the user. (T = Fortp. 41, p. 47) ‘Dr. Fort
stated that it was unreasonable to classify marihuana with other dangerous drugs

as defined and proscribed by AS 17.12.150(3), Dr. Fort staled that alcohol is a

SUrx i | Jrly !

much, much more dangerous drug and |n fact the most dangerous in terms of

Ne )il ‘el Ji.
problems to individual and society. (Tr. Fort pp 42-43)? Dr. Fort stated there

| TWi A
was no known fatality resulting from the use of marihuana'." (Tr. Fort p. 50),
n wo o e e
no genetic damage (Tr. Fort p. 51), no psychosis (Tr. p. 52), and that marihuana
oJUy b e mo e
did not lead to the use of other drugs (p. 55) nor did it lead to any "amocivational
At Tu gl el

syndrome

-;dJ M isuijsofllb.-ir;
Dr. Fort cirticized the Kolansky and Moore studies (exhibit KK) relied

. [ arlt ijjoffguo’ji..- oo U;.i
upon by the State. Neither Mr. Kolansky nor Mr. Moore testified. Dr. Fort be-



lieves that the criminal prohibition against the possession and use of marihuana by

adults will result only in the criminalization of soqiety. He noted tt;at between
P g ml nov? L

two and three hundred thousand persons are arrested”ﬂ Efllt?hllqul eﬂic:StatesuleﬂcP
year for possession of marihuana (Tr, Fort p. 65-67). (
On cross-examination Dr. Fort refuted the Campbell Cerebral Atrophy

Studies (exhibit 11) discussed periodically throughout the trial. He also answered

and effectively dealt with many of the questions raised by the Hollister Temporal

i < o

Disintegration Studies (exhibit JJ) (Tr. Fort p. 45-46). He discussed the chief
architects of the State's case, Hardin Jones (Tr. Fort p. 38) and refuted the
. "'i.-iornt e

"second" Kolansky and Moore study (Tr. Fort p. 39). Doctor Carppbell and Doctor
> - ij v70:,1jti ol qii

Hollister also did not testify and surprlsmgly although present, Hardin Jones did
o o1 i Lini f1J) < ton -

not testify.
Dr. Lester Grinspoon

Petitioner's second eminent Outside expert was Dr. Foster Grinspoon
author of, at the time of its publication in 1971, the single most comprehensive work
on the subject, Marihuana Reconsidered (exhibit S). Much of his work was incor-
porated within the National Commission report "Marihuana: A Signal of Mis-
understanding. (exhibit DDD) . Dr. Grinspoon, after first being qualified, also

related the history of marihuana and marihuana legislation (Tr. Grlnspoon p. 8)

Jyino

noting modification in the Bureau of Narcotics' rhetoric and rationale for pro-
ij J. , .m, J-io-l .iQ

hibition throughout the years as the facts change. Dr. C?rlnspoon s, Itestlmony
ori
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also included the very interesting history of the American Medical Association’s

- . hj ..
activities with respect to marihuana (Tr. Grinspoon p. 16). Dr. Grinspoon also,

as did Dr. Fort, noted the significance of the Indian Hemp Commission's report

I o
of last century and cited the recent important reports concerning marihuana.

jA
(Tr . Grinspoon p. 24). Dr. Grinspoon believes that true scientific interest in mari-
< ---}-»%,it

huana in the United States only occured after marihuana, initially a drug associated
with undesirable black communities, appealed in the white neighborhoods. (Tr.
Grinspoon p. 28).

Dr, Grinspoon noted the effects of marihuana use were minimal on the user
with no organic damage. (Tr. Grinspoon p. 30). Dr. Grinspoon also examined

in some detail the Campbell Cerebral Atrophy studies (exhibit Il), once used by

"anti marihuana crusaders” and which is also the subject of a New England Journal
of Medicine review by Dr. Grinspoon (Tr. Grinspoon p.»él). Dr. Grinspoor; com-
pared marihuana to tobacco, noting that there was no nicotine present (Tr. Grin-
spoon p. 32); and he noted that there were no significant adverse mental effects
from the use of marihuana (Tr. Grinspoon p. 34). He also testified that the study

of temporal disintegration by Hollister (exhibit JJ) only concerned short term

memory during the period of the marihuana high and actually was one of the plea-

e ! » o e
surable aspects of the high (Tr. Grinspoon p. 36). He discounted the amoti-
> mo: lj- f.i,i el P
vational syndrome (Tr. Grinspoon p. 38) and noted that seventy percent of all Harvai
o, It t ;N <'l

students used marihuana with no known adverse effect (Tr. Grinspoon p. 40) also



citing the studies of Halprin and the Jamaican studies of the National Commission which

s (RCRVAT
rejected the concept of amotivational syndrome. Dr. Grinspoon noted that toxic psy-
*EHT Jr. AN
chosis in marihuana was rare (Tr. Grinspoon p. 41) as was induced paranoia. (Tr.
oottt Ciem 4 -if, w4

Grinspoon p. 48). He noted the setting of marihuana use was important. (Tr. Grin-
. Al VTR TN

spoon p. 49) and that the reverse tolerance phenomenon, when noted, was
ml' . rimm
probably due to psychological conditioning (Tr. Grinspoon p, 43).

Dr. Grinspoon then defined the relationship and distinctions between ad-
diction, tolerance and physical dependence (Tr. Grinspoon p. 54) and noted that
most people in his opinion simply smoke marihuana because it:is ifun (Tr. Grin-
spoon p. 58). Dr. Grinspoon noted that alcohol was much more dangerous than
marihuana by any perameters of measure (Tr. Grinspoon p. 5?;. lEr. Grinslpoon

A jariy
compared marihuana to other dangerous drugs, as defined by the Alaska statu-
T R *o
tory scheme, finding that those cited are much more dangerous in terms of addiction,
tolerance, risk of lethal dose, tissue damage, and induced psychoses. (Tr. Grin-
spoon p. 61). Dr. Grinspoon stated that marihuana was not a true hallucinogenic
drug. He stated that autotitration is the ability that users have to regulate the
dose to achieve the desired effect. He also noted that there is a part of the ego that
always seems to remain outside of the high of the marihuana intoxication and that
is able to override further ingestion when necessary (Tr. Grinspoon p. 67). Dr.
Grinspoon noted that not only does marihuana not induce anti-social acts but there
;oeee if Te'lb .. :

is a strong indication that it inhibits them due to its tranquilizing effect (Tr. Grin-

spoon p. 68). Dr. Grinspoon noted the medical possibilities and uses for mari-
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huana, (Tr. Grinspoon p. 71) discounted any theories'of gcnetic'damagc, discounted
the stepping stone theory tli.it marihuana le :ds to harder drugs, discounted the
Kolansky and Moore studies (exhibit KK) and stated that Jhe, real problem with
marihuana was its illegality. Dr. Grinspoon stated there,was no known lethal

dose (Tr. Grinspoon p. 84), that it was notan aphrodisiac .(Tr. Grinspoon p. 85).
He saw no significance in terms of adverse effects of the fact that carbon tagged
polymers of THC remain in fatty tissues. Dr. Grinspoon noted that marihuana had
been used much longer than alcohol (Tr. Grinspoon p. 110) and discussed the Chopra
India studies in detail, frequently mentioned.at trial. k.

Dr. Sanford Feinglias 1 .

The defense* called Dr. Sanford Feinglass,. as psychopharmacologist and con-
sultant to the Nationa. Commission. Dr. Sanford Feinglasst testimony.during.defen-
dants's case in chief was helpful in understanding the nature of:marihuana. He also
testified as to the inappropriateness of marihuana beingclassifigd.with other dangerous
drugs (Tr. p. 31) and in what ways marihuana was different,(Tr.. p., 41). He also com-
pared the molecular structures of various drugs to that of marihuana demonstrat-
ing the differences in that spectrum (Tr. Feinglass p.m,47)j.-iHe testified that the
therapeutic index of marihuana (the relarion of desir'ed dose .to lethal dose) was
almost impossible to determine since no deaths have occured :.

Dr. Feinglass also testified there were greater;dangers in;thirty-four
various drugs found on the shelves of a local drug store-(Tr-j Feinglassl et seq.)

em st It jl’..: i I
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including Sleepeze, Nite-all, Alka Seltzer and Lydia ijn,\ki[p's Selution (see video

taPL>- .. .

In comparing marihuana to alcohol Dr. Feinglass testified about pharma-
cological reinforcement, the opposite of auto titration. In pharmacological reinforce-
ment the user keeps wanting to take more and more; alcohol is the worst offender.
Dr. Feinglass further compared the differences between marihuana and other drugs
and narcotics (Tr. p. 77). Dr. Feinglass described his Commission work (Tr.

p. 77) and stated that he had only heard of one adverse reaction to marihuana and
this was probably caused by excessive peppcroni pizza (Tr. Feinglass p. 103).
Dr. Feinglass stated no genetic defects were caused by marihuana use; for the
four thousand years marihuana has been used no deformed offsprinjg have been
born because of marihuana Ui by their parents (Tr.-Feinglass p; 12—121).

Dr. Gabriel Nahas O |

The person upon whom the St. ie most relies andupon whom the District
Court most relied, in finding a compelling State interest for making criminals out
of marihuana users was the testimony of Gabriel Nahas." Through his testimony,
and his book, Marihuana Deceptive Weed (exhibit 9), Gabriel Nahas ,inthe words
of Doctor Ungerleider of the National Commission, and the Journal of the American
Medical Association (Underleider transcript pp 256-261)'is’revealed as a "fanatic"
and "scientific prostitute” who is not only not above distortionsdeletions and mis-
quotations, but rather uses these techniques as the basis-for'all’bfhis opinions.

Petitioner contends he is a man without integrity who is not worthy of belief and a



person upon whose judg ment we cann<;t rclv in determining whether or not we are
- lj ;.
going to make a large segment of our population criminals. It is urged that this Court
. N I
read carefully his book, and his recent "discoveries" relating to the effects of mari-

huana on the immune system and the criticism of both his book and his recent study
X
(appendix to this Brief).

.0 di

Compelling state interests cannot be made from the unfounded statements

of unbelievable witnesses anymore than they can be made from the thin air of prc-

v o< ol
catory legislative language and unfounded legislative findings. Since it is Nahas
m’ .vbiidr. ;
who alone keeps burning the fires of compelling stale interest in the proscription of
“ mre e fi «-idilfiH .tT) SIren;ly..  to
marihuana through the courts to date, his testimony deserves considerable attention,
- m'e . ] '~dt Li norftuj.  4; |

more especially since no reputable scientist agrees with him.
™ "1 ., ( ino cm yltrt skt

Nahas is an antlicsiologist (Tr. Nahas p. *) interested primarily in the

R ! . CSvib .4 (s 44
historical and social aspects of marihuana (Tr. Nahas p. 8). Contrary to all find-
' LN ' *1" ut;4.l.lllfll }»n‘d! .

ings in the field Dr. Nahas believes that the marihuana user_develops tolerance to
I
the drug and must increase the dosage in order to obtlain the desired high (Tr . Nahas

4V li.p e
p. 11). He classifies marihuana as a slupifying drug, the same as an opiate, (Tr.
. 11 »» M~ e

Nahas p. 11) and believes that it disintegrates mental function. Dr. Nahas states
that his opinion is based on the "fact" that marihuana is harmful to the body (Tr.
Nahas p. 16) and describes his own studies that "have shown that the immune sys-

NI o1y

tern is impaired". (Tr. Nahas p. 19) Dr. Nahas made this revelation in Anchorage,

o e e iris uUINA - olee
Alaska for the first time and his "studies" became the subject of a highly contro-
- o w4 4i ' jr.dt (Go bnc VA gjidirl:2.7 "

versial Science Magazine article in January of 1974. The article has been examined



and condemned by all scientists reviewing it. (Nahas Tr. p. 21 arid see appen-
dix to this brief). This was the first time that anyone had ever been permitted to
ask him any questions about his work and the first time Dr. Nahas ever testified
in court . (See Tr. Nahas p. 21).

Throughout his discussion of his studies Dr. Nahas attempted to infer
that if the immune system is impaired then cancer may result (Tr. Nahas p. 23) a

oolly': o¥ o '

rather unscientific appeal to passion and prejudice. Dr. Nahas, also contrary to
most scientific study, stated that there are marked chromosome treaks in the users
of marihuana (Tr. Nahas p. 25). Dr. Nahas engaged in a deliberate and bla-
tant distortion of the Egyptian Nasser studies of cannabis users’to suit his own
end. Apparently no one had ever brought this to his attention before. Citing
the Nasser studies, Nahas stated that the findings of a man named Soueif demon-
strated that these studies conclusively show *hat marihuana causes social harm
(Tr. Nahas p. 35), marihuana causes inefficiencyof production, and marihuana
users can't quit once they start. (Tr. Nahas p. 35). Whien the article in question
is examined, (exhibits CC and 8) it is evident that Soueif does not in fact make
these statements and that in fact the Egyptian study dealt with marihuana users in
a prison population and concluded that there was basically little danger in its use.
Soueif did net note that the marihuana user oscillates between anxiety and gratifica-
tion as Nahas claims he did (Tr. Nahas p. 39). He cites the study'of Tennant,

-l e e 0] o t,NC <»aiij Jetii adj *u .
(Exhibits NN and 00) stating that Tennant found anatomical proof of ceIIuIar damage
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from the smoking of marihuana and the presence of pre, cancerous”™lesions in

the lungs. As can be seen from this study the lesions referred tg-were due to
extremely heavy smoking and not attributed to the presence,of THC* This
apparent distortion by Nahas was pointed out by Dr., Ungerleider in,his testimony
(See infra). y e ...

Nahas cites the Boston Free Access Study condoled.by the National
Commission as an example of how marihuana users will tend to smoke more and
more in order to achieve the desired effect.However, that/was not.the finding
of the Boston Free Access Study. The Boston Free Access,Study war, in fact set
up to encourage the use of marihuana in order to observe its effects. ;The conclusion
was that there was no evidence that a tolerance developed.Compare Marihuana:

A Signal of Misunderstanding 52 with Tr. Nahas p. 45. Nah?s,tl>en,.quotes the
Commission as saying that if hashish becomes available ip;th,0.United.States there
will be a major health problem here, (lie is unable to.find this.passage when asked
to do so (Tr. Nahas p. 170, 171)).

The cross-examination of Nahas commenced with an examination of his
book. It was demonstrated that Nahas' approach was.hardly, objective and in reality
was a social treatise directed to the decaying Western values,ajid.loss”of the Puri-
tan Ethic in the face of the rise of permissiveness (see append!# £.f9.iMvs kHef) .

Nahas notes our eroding religious values (Tr. Nahas p., ,60Jj,0-He states ithaf society

regresses from the use of marihuana (Tr. Nahas p. 62) but:he.claims that his views



arc based only on objective information. Hr sees the real danger.of marihuana
use upon ihe lov/er classes who are doing all of the work (Tr. Nahas p. 64) and
a general erosion of our society (Tr. Nahas p. 68) and Puritanical beliefs of

hard work. Nahas also claims that the "summaryZlof the Commission report con-
tained in the publication Marihuana A Signal of Misunderstanding are not the
actual findings of the National Commission, but rather the views and interpreta-
tions of one man (Tr. Nahas p. 75-77). Doctor Underleider characterizes this

as another example of the misstatement by Nahas that can only be politely cate-
gorized as a distortion of the truth (See testimony of Thomas Ungerleider).

Nahas again returned to the Soueif studies which have also formed the basis for
many of his political statements (See exhibit QQ), He states that this study shows
a positive association between marihuana users and opiate users (Tr. Nahas p.88).
Nahas cited a particular graph which appears on page 282 of his book as establishing
this relationship. Nahas in fact changed this graphfrom that which appeared in
Soueif's study, changing the word "habitue" (defined by Soueif as a person who
uses hashish at least once a day) to the word "user"”, meaning user of marihuana.
(Tr. Nahas p, 85-93 a-.id p. 115 and see page 21 of exhibit 8 for Soueif's original).
As a matter of fact Soueif's study only noted that heavy users of hashish in prison
also tended to use opiates - a far cry from the causal relationship of marihuana
leading to heroin. Nahas criticizes the cerebral atrophy'study as not having been
duplicated yet apparently he believes that his studies are notsubject.to the same

standards (Tr. Nahas p. 107) nor are those of Stencheever (Tr. Nahas p. 197)
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whose "studies" of chromosome breakage made ephe;mww%rfajlwnleadlzlnes i.but were

never published. Nahas criticizes WioJ and Zinberg _(_euxhibit MM) stating that they
! ! - l. I o><

used subthreshcld amounts of marihuana even though.hﬁ_ a_di?*its that_he does,not

know what a normal dose is. ] )
i el

Nahas admits that the polar metabolites of THC, which are retained in
fatty tissues in the body, are not the psychoactivc substapces of ng ,but.does not
and cannot explain exactly why they would then cause a reverse tolerance effect.
(Tr. Nahas p. 117-120). Nahas claims that tolerance is.a fact. Significantly,
Nahas did admit that contrary to his statements, there is no causal relationship
between marihuana and other drugs (Tr. Nahas p. 1271|§|f‘!h0}’_9iﬂ>|”:%90*0,5 make
that statement that 30% of all marihuana users out of a.:f.gr}fjgonj».;g;rnglte of’ lOO,.,WiII
be using stronger drugs within a few years again, mlsrelylng upoh the Soueif study.

-f» » » 1 . e

Such propaganda can only exist because it is What someJ people wish to hear;
W T

once again, an examination of Soueif's papers will show_ no baS|s Whatsoever

for this statement.
The aclual "study" shown for the first tlr%_ in Anchorage Alaska and
orr.-n o WM

proudly asserted as the compelling state interest is th;slglf(bjelgtjof.critical comment

in the appendix 1. Dr. Nahas gathered around him persons who claimed they

smoked marihuana and claimed that they were in gqo {/1 Ia, efore they smoked
marihuana and compared blood samples of these persons g\:lélha/a "control group",

who did not smoke marihuana. Nahas then said that he noted some changes in their
¢ T e ir.o £ ar-op as Stri(,.:!"r..it

lymphocytes which are associated with the immune system. That was the study.
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This is what is claimed to be the compelling state interest.” Nahas admitted that

he had already concluded that marihuana was harmful even before making the study.
(Tr . Nahas p. 137) and that several persons had diseases prior to the beginning of
the test (Tr. Nahas p. 133). He admitted that he relied only on self-diagnosis of
the subject (Tr. Nahas p. 139). He had no idea what people werd taking and how
much, taking only their word (Tr. Nahas p. 140). Dr .'Nahas admitted that this
was not proof marihuana caused disease although that is what he constantly states
(Tr. Nahas p. 141). He admitted that the test group also used alcohol and tobacco
both known to affect health. Dr. Nahas stated he did not know which, in the case
of cancer, came first, the cancer or a change of lymphocytes! Dr;"Nahas admitted
that he did not even know what the average dose of the'user‘of marihuana was in
his test or normally (Tr. Nahas p. 151). 1 ','IJl !

Dr. Nahas stated that he agreed with the Kolansky and Moore studies,
which, as Dr. Ungerleider Doints out in his testimony , have generally been re-
jected by the scientific community. On page 161 of the transcript Dr. Nahas states
that he believes (erroneously) the Axelrod study ('exhit')it'22) showed that the
psychoactive properties of marihuana remain behind. (Tr. Nahas p. 163). On
page-163 he discusses the Tennant studies (exhibits NN and 00). However, com-
paring this testimony with the studies themselves show's Dr'. Nahas to be incorrect.

Dr. Nahas stated that marihuana users develgpe”,'t*"eUsameltdler'ahce to

marihuana as does a barbituate user (Tr.’Nahas pVi765'ali contrary*to scientific

| I iiv e® en:v eejf*ye
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fart. Dr. Nahas claims that marihuana causes actual tissue damage, also contrary
to scientific tact, finally Dr. Nahas claims that the National Commission report

intentionally tries to confuse the issue.

o0,

Dr. Harvey Powelson 1"

The other State's witness to testify in support of a compelling State
interest for the criminalization of marihuana was Harvey Powelson. "Harvey
Powelson is a psychiatrist from Berkeley, California who is presently an em-
ployee of Hardin Jones fTr. Powelson p. 14, 33), a person discussed elsewhere in

*
i
the record who accused the National Commission of being stoned. Powelson

* T Le » M *

apparently was at one time the head ot Student Psychiatric Health Services at
e« j 1 i', 3.0
the University of California at Berkeley until members of the staff, according
. . . . ) i-ti's
to him, conspired with the students to get him to resign (Trf Powelson p. 14).
S, Jdliblu L i TV -
Dr. Powelson maintains that even small amounts of mnrihunna'affect thinking
. .t;0- 1 i
for as long as 48 hours and impairs memory, judgment and accentuates patholo-

e bnl\ .a
logical thinking causing irreversible changes |n the brain. Dr. Powelson testi-

fied that hisopinionabout marihuana was the result of hIS experience with one

e m v Loae'r Uit? fi
patient, "S" who used alcohol, LSD and marihuana (Tr. Powelson pps 25 and

e _—oo o<l ||A ’ ' q
18-19). From this anecdotal information. Dr. Powelson asserted that marlhuana

‘mvi v,

induces paranoia, affects memory and judgment claiming to be able to identify

At-ij.-r.. .i.r.-j sao’c nO
marihuanausers bytheir "fixed face" andclaiming also that it induces delirium

> .k .nilitS loads: V
(Tr, Powelson p. 31-36). Dr. Powelson endorses the view's “of Dr. Nahas, Ko-
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lansky and Moore, and the Soueif Egyptian Study as misquoted'by''Nahas. In-
terestingly, Powelson asserts that Dr. Ungerleider agrees with his'views (Tr.
Powelson p. 43). Dr. Powelson admitted that marihuana was not addicting (Tr.
Powelson p. 50) and that acute panic reactions were rare (Tr. Powelson p. 44).

| NGA

Dr. Powelson believes that atrophy of the brain has been demonstrated, apparently
e ? 1

accepting the now universally discredited cerebral atrophy studies of Campbell
"o J.oF o oy

(exhibit 11) (Tr. Powelson p. 52 ) and also misstates the temporal disorganization

(sic) studies of Hollister (exhibit JJ)(Tr. Powelson p .54). Dr, Powelson states
- | '
that there is no question but that marihuana will change one's basic personality
"Ry Hi

(Tr, Powelson p, 55) and that it is a stepping stone to harder drugs (Tr. Powel-
son p.57), both assertions of which are contrary to the most universally
accepted fact. (See National Commission report Marihuana: A Signal of

Misunderstanding pp. 57 and 87). Dr. Powelson also believes that he personally
-, 'Epe clee> ;

can tell fromobservation whensomeone is on bothLSD andmarihuana (Tr. Powel-
; wl

son p. 59) and subscribes to the dirty hippie syndrome. (Tr. Powelson p. 62),

and use of marihuana causes "mushy thinking” (Tr. Powelson p. 7). Dr. Powel-
o B ar-i ;

son also states that Dr. Crinspoon's theories are "observably untrue” (Tr. Powel-
|
son p. 67). All of Dr. Powelson's observations are from his clinic and none can

be repeated. L
| -at, g oav o,
On cross examination Doctor Powelson denied that "S" was a person named
. >el’e hex,!" yd.B’cyau i.nfiu.-.-jr.::i

Michael Entin. (See testimony of Kulik for a direct contradiction). Dr. Powelson

i i ¥ >«<er.vo'l . H r.<adewoS i



claims that marihuana is the first stop toward chan,gingﬁgige'

s mind, (Tr, Powelson
Y I P>

p. 20) and lliat lie was able to observe in multiple drug. iuisleir;s;r\PagilPuana as a com-
mon denominator (Tr. Powelson p. 22) and his "obser?/aU';orJn?;E gr*e,tﬁat mq'rihuana
affects thinking (Tr. Powelson p. 24) and effects Iasting_(l(‘jralrlqﬁgislu(l'r. Powel-
son p. 27). He cites the studies of Kolansky and Moore_i)('li'cr)l.:%o.\./\./ienllsqn p. 28) and
endorses their discredited methodology (Tr. Powelson p%S) qg(lji*also mi§relies
upon the stuaies of Hollister, et al. (exhibit JJ) in support of his views when asked
the basis for them. He admits he can't name any other.s;'gu;%)')%s ;(.I;»,»Powgils.on*p.
29) and claims that the literature supports that there are chronic changes in the
brain (Tr. Powelson p. 30) caused by marihuana.

Of course, Dr. Powelson believes (hat the besi summary of the literature
is Gabriel Nahas' book Marihuana Deceptive Weed (Tr. Powelson p, el) which
lends his tacit endorsement to biased, distortgd and Chﬁ),nﬁ?fjﬁi{i@fks- Dr. Powelson
admits that his "observations" are of multiple drug users (Tr. Powelson p. 32).
Dr. Powelson who continually talks about marihuana buildup in the brain admits
that he does not even know what polar metabolites are (Tr. Powelson p. 39) main-
taining also that there is actual structural damage caused to the brain by marihuana
(Tr. Powelson p. 44). He speaks of a colleague who took marihuana who "could
not stop running in circles"” (Tr. Powelson p. 54) and describes a marihuana panic

reaction as someone climbing walls (Tr. Powelson p. 55) and that a marihuana

user can't give up the drug after six months (Tr. Powelson p. 82) and once again
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endorses cerebral atrophy studies (Tr. Powelson p. 63) claiming that marihuana is
the common denominator. All of the foregoing misstatements of fact and reliance
upon totally discredited studies form the basis for Dr. Powelson's belief in addi-
tion to his own unreplicable personal clinical observations'.* Predictably, Dri

o (ljl Jg (¥ Iffx |
Powelson also endorses the Kolansky and Moore theory that marihuana changes

the personality (Tr. Powelson p. 65).

Dr. Powelson was asked how he could reconcile his theory'of tolerance

e\ \rt
as being based upon marihuana "buildup" with His co-existing stepping stone theory

* kK% KN\ i *'*I'f *9
that the user wants more and more and moves on to harder drl'.lgs.I .(Tr. Powelson
p. 66), Dr. Powelson explains that there is a sort of "dynamic equilibrium" that
explains the phenomena. Dr. Powelson claims, also contrary to all belief, that

. .. . | s i,r»

marihuana may lead to criminal behavior (Tr. Powelson p." 70). Dr. Powelson
also claims that the marihuana user develops the same tolerance to marihuana as
an amphetamine user does to speed. A hint of rationality crept into Dr. Powelson's
testimony when he admitted that other dangerous drugs proscribed in Alaska's

. n-j ..
statutory scheme are much more lethal than marihuana. ]



13r . Thomas LIntjf loidc*i* V! Loom.m;

In rebuttal, defendants were able to produce an actual.ine~ber of the
National Commission on Marihuana and Drug Abuse, Dr..Thomas Ungerleider.
Dr. Ungerleider initially explained what the Commissiondid (Tr.,,Ungerleider
p. 211-213) and stated simply that Dr. Nahaslstatement that "Marihuana. A Signal
of Misunderstanding"” was authored by one.man was entirely untrue,and that it
was the work and the actual report of the entire Commission (Tr-, Ungerleider
p. 214). Dr. Ungerleider interestingly noted thatcontrary lo:whai,the law en-
forcement agencies say, 93% of marihuana arrests are for. the user (Tr.. Ungerleider
p. 215). Tlv Commission visited some 35 countries (Tr. Ungerleider p. 217) and
simply did not find the marihuana problems that are popularly attributed to them.
In this context the Commission actually met with Dr Chopra indndia and Dr.
Miras in Greece (Tr. Ungerleider p.' 223) and could notiind any;evidence of
"moral deterioration” found in their studies. Drs.-Hardin .Jones', Harvey Powcl-
son and Kolansky and Moore testified before the;Commission (Tr:. Ungerleider p.
225) and as can be seen from a reading of the report their.positions were totally
and unequivocably rejected. Dr. Ungerleider. noted the, hysteria.and fear .associa-
ted with the subject (Tr. Ungerleider p. 225). .He noted that.the. Commission's

G «mtl >n > Wi
™ em e @mi voa Jon bib Jurj 'NT. .

i * T i ime i'in.d .i(l ni ljod1di'idJi- n non
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nation.il survey revealed that there were 22 million persons who had tried marihuana
C.r. Ungerleider p. 228) ant! that in a year this number had increased to 26
million (Tr. Ungerleider p. 228). D. . Ungerleider noted that alcohol is the.great-
est problem (Tr. Ungerleider p. 229) and that all types c£.persons, use marihuana
(Tr. Ungerleider p. 229), He cited as very interesting Anchorage School
Children Study which appeared in the Journal of the Arr.crjcan Medical Associa-
tion (page 230 Exhibit N) which showed that the same situation nationally is in
effect here. He summarized the results of the Commission.'s. findings to the effect
that there was no phyiscal damage or significant psychological effects from.the

use of marihuana. (Tr. Ungerleider p. 231), and no chromosome breaks (Tr.
Ungerleider p. 232), in fact the chromosome break studies could never be dupli-
cated by anyone else (Tr. Ungerleider p. 233). There:was,no, withdraw 1from
marihuana (Tr. Ungerleider p. 235), no psychological dependencer(Tr..Unger-
leider p. 256), no amotivational syndrome (Tr. Ungarlcidyr.p.,258), no personality

changes (Tr. Ungerleider p. 237), marihuana did not,lead to other drugs (Tr. Ungcr-

leider p. 238), that there was no tolerance developed by<the user (Tr. Ungerleider
p. 240), that the reverse tolerance syndrome was’not considered/significant, and

that the effects on long time users was minimal (Tr. Ungerleider:p. 232). He noted
that there was some body storage of the polar metabolites of THC (Tr. Ungerleider
p. 241) but did not see this in any was related to reverse tolerance which phenome-

non is attributed in Dr. Ungerleider's judgment to psychological conditioning
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factors. Dr. Ungerleider distinguished marihuana front otlu*r dangerous stimu-
lant:;, hallucinogenic and depressant drugs, lie noted the self titration phenomenon
of marihuana which eliminated any danger tr .. strong hashish to the user (Tr. Unger-
leider p. 245) and stated that the Commiss'.on h,st couldn't find the disasters of
marihuana use that were popularly held ideas. \;jy induced psychosis was very
rare and only in predisposed individuals (Tr. Ungerleider p. 246) . He stated
that marihuana did not induce violence and in fact has sedative effects (Tr.. Unger-
leider p. 246). He stated that alcohol was the greatest drug problem in the United
States. (Tr . Ungerleider p. 246).

Dr. Ungerleider explained that the Commission went through a
very subtle process in arriving at its recommendation of decriminalization
through the process of education. (Tr. Ungerleider p. 250) and that it believed
that continued criminalization was harmful (Tr. Ungerleider p. 251). He dis-
counted Nahas' book as a moral treatise reading from the American Medical
Association review of the work (TR. Ungerleider p. 255). He particularly cri-
ticized page 40 of the book (Tr. Ungerleider p. 255) where Nahas called the
Commission "liberal" when as a matter of fact it was operated in conjunction with
the Bureau of Narcotics and Dangerous Drugs. Dr. Ungerleider stated that
Tennant, Teague, Chopra, West and Brill, relied upon by Nahas, were themselves
in favor of decriminalization. (Tr. Ungerleider p.,.25.8)He also criticized'the

Kolansky and Moore studies as they involved multiple drug: users,who used LSD



tho most powerful drug known to man (Tr. Ungerleider Y ’260). ilie notes that any
new study must he conducted by non-m oralists and nr be replicated (Tr.
Unyerloidcr p. 261) before it can have any significance!-! HcrstateB.vvhy the works
of Miras in Greece were rejected (Tr. Ungerleider p'. 261).h.*". "t = N

The State called three witnesses to Alaska to testify, Hardin Jones,, his
employee, Harvey Powelson and Gabriel Nahas. Jones was present as the State's
in-housc expert throughout the testimony hut lott the night before he was to testi-
fy. Hardin Jones and Harvey Powelson both testified before the National Commission
(Tr. Ungerleider p. 2650266): when the Commission apparently was not subscribing
to Hardin Jones' views he accused the Commission ol being stoned on marihuana.
(Tr. Ungerleider p. 269). Dr, Jones' testimony related primnrily-to sexual be-
havior and marihuana and seemed to the Commission to be quite irrational (Tr.
Ungerleider p. 270), Dr Ungerleider stated that one of ti e Commission members,
Maurice Seevers, a pharmacologist, examined the significance of polar metabolites’
retention inbody fat and found as did the Commission therewas-no:significance.
Dr, Ungerleider also described the Boston Free Access Study upon which Nahas
misplaced great reliance (Tr, Ungerleider p. 262) to .support his stepping storie
and tolerance theories. Dr. Ungerleider notes that Dr. Servers and manyof the
other Commission members changed their initial opinionlabout marihuana-as’
the facts became known to them (Tr. Ungerleider p'.'-28&y.(1 Dr .""Ungerleider‘re-

called the testimony of Harvey Powelson before the-ComtnlSsion ps'based’'essentially
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upon his experience with one patient (Tr. Ungerleider p. 287) the same as his
testimony given before the District Court, lie also noted that one of the Commission
members, Dana Farnsworth, was the head of the Harvard Student Health Services
and had come to opposite conclusions from Dr. Powelson (Tr. Ungerleider p. 295).
bt
Dr. Ungerleider notes that alcohol is much more harmful than marihuana (Tr.
i o L Jue

Ungerleider p. 355) and distinguishes marihuana from other dangerous drugs

(Tr. Ungerleider p. 353). Dr. Ungerleider a.iso notes that 200 deaths occur

i*% 1 "

from ingestion of aspirin in the United States per year (Tr. Ungerleider p. 355).
. = W o.-

He stated that the use of LSD by any person in any study of marihuana invalidates
e Jle i !

the study because LSD is the most powerful drug known to man (Tr. Ungerleider
p. 257).
Dr. Sanford Feinglass 11

Sanford Feinglass was also called back by the defense to testify in
i}

rebuttal. Dr. Feinglass explained that the non-psychoactive polar metabolites
of THC were stored in fatty tissues in the liver, lungs, and brain and this
could have no significant effect (Tr. Feinglass p. 18-22). Dr. Feinglass also
described in detail the Patton studies (exhibit 22) in mice relied upon by Dr.

Nahas in his immunology theory (Tr. Feinglass p. 22-25) and demonstrated how
. *1r
far Nahas was reaching for the conclusions that he sought.
, e Ly i-i Lt Eeee
Dr. Feinglass had great difficulty in following Nahaslstatement that
[ m i;ni;i/fib'f o e ‘bi-
polar metaboloid buildup explains reverse tolerance as this conclusion is not



warr.mlrd ljy tin* facts (Tr. Feinglass !*e D*- Feinglass explained that lhe
only significant question is what amount of the psycho.ictivc properties of a

drop effect the receptor in the bram (Tr. Feinglass p. 28) and the polarmctaba-
ito* om 'm

loids were not psychoactive.
Dr. Feinglass severely criticized Dr. Powelson's testimony in which Dr.
Hiitelx:

Powelson stated that marihuana accumulated in a particular part of the brain for
= .

which there is no evidence and he criticized him for stating that marihuana stays
lrv, e

in the bram lunger than any other drug, a meaningless statement since LSD stays

in the brain an extremely short ].-me (Tr. Feinglass p. 28). Dr. Feinglass also
. ] \ e

severely criticized Dr. Nahas, particularly on page 93 of his book where he de-
in VvV

libcrately distorted a molecular diagram in an effort to show that marihuana was
similar in structure to LSD and mescaline (Tr. Feinglass p. 37) and he criticized

*Si UlotC N b

Dr. Nahas for the distortion and alterations of other diagrams (Tr. Feinglass p.
ii ‘ufd

54 and see video tape).
Dr. Feinglass explained how ample research could have been done and
s I T B
was in fact done prior to the synthesization of THC in 1967 by use of marihuana
extract (Tr. Feinglass p. 45).

From the evidence presented at petitioner's hearing on his motion to
dismiss it is obvious that lhe overwhelming weight of scientific knowledge, and
indeed the weight of general knowledge based on four thousand years of man's

> ... *--i a.-.r.lyruo'd . id

use of marihuana is that it is as close to a harmless drug as exists. Against
. . utl dii. ilofsi'jin t "
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the testimony of Alaskan witnesses, of Doctor Drown ind her studies, of Doctors
Langdon and Wolf and Jack Heeach no evidence was submitted. Against the
testimony of Doctor Fort of Doctors Grinspoon and Feinglass and of Doctor
Ungerleider who introduced into evidence the findings, publications and studies

of the National Com "ission on Marihuana and Drug Abuse all the state could produce
after a six week delay of searching was Doctor Powelson with anecdotal infor-
mation and Doctor Nahas whose book is far more deceptive then the "weed1 he
describes. This is not the stuff of compelling state interests; this is not the
material to force a state to interfere with the liberty and privacy of individuals

like petitioner to possess and use a pleasurable plant which grows wild all over the
world. The years when Harry Anslinger could state that marihuana causes murder,
violence and psychosis are long gone. Even the days when those opposed to
pleasure could point to amotivational syndromes or long term effects are ended

by the plethora of studies compiled in the National Commission reports and appen-
dices which are evidence in this case. All that could be brought forth by the State
of Alaska to show why it was forced, compelled to outlaw marihuana was a psy-
chiatrist with an unhappy patient, "S", and an anasthesiologist who felt there
might, possibly be some effect on the immune systems of the body. But possi-
bilities are not enough and hysterical pronouncements based on deceptive data
cannot meet the constitutional tests legislation must meet. Petitioner asks that

this Court in viewing all the evidence in looking for "hard facts™ (Breese v. Smith,



supra, SOl 11. .Id at 172) reverse the decisions below because‘no compcll'mp, state,

interest .vas shown. Petitioner asks that this Court find reefer madness is no longer

a viable concept upon which to predicate laws and declare those under whic*. he

was arrested invalid. A
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I1l. THE PROHIBITION AGAINST MARIJUANA .VIO-
LATES THE EQUAL PRO TECTION AND DUE PROCESS
OF THE LAWS Uy

A. EQUAL PROTECTION

It is evident that the legislature has made the possession of one recrea-

* 21+

tional drug, marijuana, a crimina. offense while at the same time, the possession
of other recreational drugs such as alcohol or tobacco, which clearly from all
the testimony at trial pose a greater danger, are not prohibited. On a scale of one
to ten " ... Ilwould say nothing is a zero. Caffeine, which is the safest of all mind
altering drugs would be about one, marihuana at about 3 and then at the hardest
end of that spectrum. . . would be alcohol and tobacco.”™ (Fort Tr;.,p. 42). At
present the average yearly consumption for each adult uvei; 18 years.jn Alaska is:
distilled spirits - 6 gallons per year: wine* 30 gallons : boor - 34 gallons. 14 Alaska
Medicine 35 (1972).

It is clear that the equal protection guarantee is a constantly evolving
right. As the Supreme Court state in Harper v. Virginia State Board of Elections,
383 U.S. 663, 669 (1966):

(T)he Equal Protection Clause is not shackled to the

political theory of a particular era.. In determining

what lines are constitutionally discriminatory, we

have never been confined to historic notions of equality,

any more than we have restricted due (Process .to:a

fixed catalogue of what was at a given time

deemed to be the.Limits of.fundamenUUr.ightSf jjr,vit<; =
. Notions of what constitutes equal treat-

mant for purposes of. the Equal ProtectioniClause in-
do change.
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The Supreme Court initially sot out the test folr the validity of statutes
)

under the Equal Protection Clause in Skinner v. Oklahoma, 316 U.S. 535, 639

(1942). as follows; iD."ii "« Ji

When the law lays an unequal hand on'fthose who’1l
committed intrinsically the same quality of offense

and sterilizes one and not the other;'it'has'm'ade:’

as invidious a discrimination as if it had selected

a particular race or nationality for oppressive treat- L "
mer.t. (Citations omitted.) Sterilization of those

who have thrice committed grand larceny, witH®:
immunity for those who are embezzlers, is a clear,
pointed, unmistakable discrimination.’ -« *

In recent years, the Supreme Court has addcd an additional dimension
to the Equal Protection guarantee; where the statute effects a fundamental right,
the classification must be supported by a compelling governmental interest.’
and must be narrowly drawn. See Shapiro v. Thompson, 394 U.S. 618, 634
(1969); McLaughlin v. Florida, 379 U.S. 184 0964); Harper v. Virginia State

Board of Elections, 383 U.S. 663 (1963). In Harper, the Court stated, 383 U.S.

at 670: ; jorie

We have long been mindful that where fundamental®
rights and liberties are assured under the Equal
Protection Clause, classifications'which might invade
or restrain them must be closely 'scrutinized and

carefully confined.
I o *

Petitioner has argued above, in connection with'the right of privacy,
N

t,
that private possession of marihuana does involve '‘fundamental™ rights. That
tli

argument is applicable to the equal protection argument made in this portion of
ITLUAD <
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L Hi- o1
tin® liime, .iikl it "vill mil In' repealed here. f'nr Ilitx sameTvasons as discussed

me el b .. A
above, the private posscsssion of marihuana involved "fundamental™ rights and
i“
liberties in terms of the Equal Protection Clause.

,  Vii®ii o
Whether this Court uses the test set out in Skinner, supra., or uses

e.. ' o'j'lig lci;p*> *)rn meeli-
the more recent lest, it is clear that there can be no legitimate reason for treat-

ing marijuana differently from alcohol and the other durgs which were intro-
duced and discussed at trial. g
'§

There exists unanimity in the record that alcohol,is the most dangerous
drug in our society as defined by pernmctcrs of tolerance, addiction, toxicity,
tissue damage, induced criminality and psychosis,. See testimony.of Fort p, 42-
43; Cirinspoon p. 49; Ungerleider p. 229, 355; l.angdon, p., 18;, ffejnglass p ...7:7 and
see the Second Report < the National Commission Drug ;Use- in"Amorica;.; Problem
in Perspective (exhibit W). . -t

This Court has recognized the need for the equai protection.of equal laws.
In Leege v. Martin, 379 P.2d 447 (Alaska 1963) this Cour,t,found it;§;denial -«
of equal protection to prohibit commercial fishermen a right.,to stay-the for-.1;
feiturc of their license pending appeal. C I

A discrimination against commercial fishei-men .

can be justified only if there is some reasonable

basis for placing them in a differenljClass®omfl esse:
those engaged in other licensed occupations and

the reasonableness of the classificatjpj~epen”~Ptb mb

upon whether the class denied a stay pending

appeal ineludes all persons who, are similarly

situated with respect to the purpose,.pf jhe law,

and none who are not.



Luogc v. Martin, supra, 379 P. 2d at d52, The court found commercial fishermen
similar to doctors, real estate brokers and dentists, yet iln1 this Ialtter class the
oy | >:

legislature has made no law denying stays pending appiel?lj C I%uent Y, the

< e 'ele’]

legislative act withdrawing this right from commcrical.fishermen wac unconsti-

fional. The equal protection clause i

is a prohibition against laws which,.in their
applications make unjust distinction between persons.
As to this case, the guarantee‘ |9.f! enq«uﬂa!ji,'gl\él.lqli‘mtlrlgatment
prohibits legislation which denies to one gyoup of
persons the enjoyment of certain rights whicft.ftfc af-
forded to another group,'when considering the pur-
pose of the legislation, there is no reasonable,ba”is. .
for not treating both groups ihe same.

. i i eill *J. ol & I, * '»/e o 1%
id. Precisely this reasoning applies to the prohibition against marijuana while

1".ii'nj.
then* is none against the recreational drugs, tobacco and alcohol,

fi. IRRATIONAL CLASSIFICATION

Marihuana in the form of Cannabis Sativa L. is includedinAS 17.12.010

1 * Ao
as a stimulant, hallucinogenic or depressant drug. |Included with it are psi-

iti e i - "'ex
locybin, demethyltryptamine, lysergic acid diethylamide, and drug-s of similar

1/1 (Le;..  1lesldj o % o11
physiological effect, barbituric acid and amphetamines includin any of the

-id!
optical isomers of amphetamines or any substance de3|gnated as habit forming

or dangerous because of its stimulant, hallucinogenic or depressant effect on
i
the central nervous system. AS 17.12.150(3). Obviously the legislature found
| I 'L il

all of the drugs listed as "dangerous™ since.the legislature also provided

Rehabilitation'. A person‘con'victecj ofjviolating
a provision of this chapter relating to the possession
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or control of depressant, hallucinogenic . id stimu-
lant drugs, when his possession or control Is for
his own use may, in place of a.fine.orilmprisonment,
be committed to the custody of the department for
rehabilitative treatment for not more;,than one year.
AS 17.12.120. There are no marijuana rehabilitation plans in.Alaska./iThere
are none anywhere because use of marijuana is not a problem from which
one needs to be rehabilitated. (Tr. Hecschp. 88-89) riior, ;. :a;iﬂ.]
Indeed pharmacologically, psychologically- andtmedically- IMs unlike
any of tin* drugs listed in AS 17.12.150 (3) and is irre<'.tlorially-classfied in being
there. : D
There was also unanimity among the witnesses, and in scientific fact,
that marihuana should be classified apart from the other dangerous drugs therein
proscribed. Marihuana differs in terms of legitimate societal interest in all para-
meters of measurement. See testimony of Fort p.' 36, 43;-'Grinspoon p. 61; Unger-
leider p. 245, 353; Feinglass p. 33-41, -77; and Heesch pf 89-99.
The argument as to a misclassification is simila¥'in nature to those
**fr, ?
used above concerning equal protection. For examplelin-Lcdger-Enquirer Company
v. Brown, 213 Ga. 538, 100 S.E. 2d 166 (1957) the Supreme Court of Georgia had

> jeo !

occasion Lodiscuss the power of the Georgia legislature to classfiy, stating at

o\ = 0-m
S.E. 2d 168: .
il AUI0 -wqo-iq -Jfit ol tovuaoe .i."iw
It is clear that the legislature may, for purposes
of legislation, classify™~and-may legislate wllli’ r r,UO>

respect to, each classification. The power of the
legislature to classifylfor the purp'ost®oflegis- .
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latlon, however, Is not without limitation. The
classification must lie natural and not'arbitrnry.
It must have a reasonable relation to tht subject
matter of the legislation, and must furnish some
legitimate ground of differentiation .dv t

The converse must be equally true. The inclusion of marihuana within the
classification of stimulants or depressants and hallucinogens must:be based upon
some "legitimate ground"™ for the inclusion to be correct.!* As shown by the cvidence
in this case, marihuana simply does not fit within such classification in terms of
legitimate societal interest. Ly
The United Sta'.es Supreme Court has also held that a classification which
does not rest upon a reasonable basis.and which is essentially arbitrary in
nature constitutes a violation 0/ the equal protection clausevdSeeyMcLaughlin
v. Florida, supra,-where the court held-at page 191:@* mir-um-.ivi.M .ir* . * &*;

Judicial inquiry under the Fqiuif ;Pi’h(eclioti:C lausea™*:
therclore, does not end with a showing of equal
application among the meinbers”™of the’class'defined «
by the legislation. The courts must reach and
determine the question whetherlthe classifications
drawn in a statute are reasonable in light of its
purpose — in this case, whether, thereds-an ar~""
bitrary or invidious discrimination between those
classes covered by Florida's cohabitation law :and
those excluded.
em -
Even if the legislature was laboring under some misconception

t.

with respect to the proper classification for marihuana, nevertheless this
court has a duty to rectify said error by holding the statute in question uncon-

C * . ivig-m
stitutional. As pointed out by the U.S. Supreme-Court in"Meyer v. Nebraska,

62
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(A) desirable end cannot be promotid Vy prohibited
means.
4 Im1r) {18

Further, as pointed out by the Supreme Court in Levy ®//'Louisiana, 391 U.S.
. W, e *« . /A ——

68 at page 71: -SYP1

While a state has broad power when'it' comes tOJ "

ma! ing classifications (Ferguson v. Skrupa, 372

U.S. 726, 732), it may not draw'a llne'which'coh- *|
stitutes an invidious discriminationagainst a

particular class. See Skinner vv Qklahdma'Vv'.316—1

U.S. 535, 541-5*12. Though the test has been vari-

ously stated, the end 'result is’whe'thef™ (h<$lilne,il

drawn is a rational one. See Morey VW, 354
U.S. 457, 456-466. o ill
In English v. Miller, 341 Fed. Supp'. 714 (1972) th'eTJlsirlct Court for
the Eastern District of Virginia considered’'the constihVtionality”of~th'e Virginia law
classifying marihuana as a narcotic and held at page 1 7 1 ; ' >J"

The classification of marijuana as a narcoticlisl \]I\]_
in this Court's opinion, violative of the equal pr.o-

tection clause of thc'Uniied'StateS'Coastitut/oh! *
The statutory pronouncement that 'evei-y substance

not chemically distinguishable,frém/cbca leaves

and opium, cannabis‘and’isonip'eciane'Ts a nar-

cotic durg,las referred to in Virginia®Code §54-487

(14), is so vague that,’!"oven'if it’couVd'be pharma-
cologically substantiated', due process'considerations
compel its repudiation. n

In the English case, in footnote number Four ;it'pagtf-718~tHe/ codrl”™noted-'as —-

follows: . m ] m > «*iui io aaaiKjiuq no’!

eeThe-court's'pbwer !td detirrmine Hle a'ct\lal's™a”e oftr 111 "

facts concerning marijuana, as well as the court's
Lo e Fapn o r. Le>! *5*ili,u:t.»i,;,.'d i eon-faaJodqru,; o



reliance on current writing of nuthurilii’H.in arnpidly f
developing field, ii<based upon pronouncementsl ...
of the U.S.Sup .Ct. in Brown v,. Board of Kducation,

347 U.S. 483, 494.V.N. 11. 74S.Ct,(686, 98 L.Ed.

873 (1954) where unquestionably the court has the

power to determine the true state crafts, upon,which i.,,;
a law is based. See also, People v, Sinclair, supra,

1972. -

According to.Justice Holmes, even a judge being bound to declare

L. - i mm coe. ) Wr.ai

the law must know or discover the facts.that established'the law. See, Prentis
03 * oc 7. *~ . iiF ¢ »l it
v. Atlantic Coast Line Co., 211 U.S. 210 (1908). STt

The courts have deferred to the rationality of the.legislature in
proscribing the possession of marihuana even though no legislative histories
have been published which could offer the courts the basis for the legislature’'s
promulgation of such laws. All that the courts have upon which to base their :
deference is the stated purpose of the statute. To Justice Holmes, the.proposition
that amere statement of a proposition s sufficient to establishthat proposition
as a factual justification for astatute, is erroneous:, , ,.VI.

Siilyitee i

Obviously, the facts should be,accurately as-
certained and carefully weighed, andfthis can
be done more conceniently in the.Supreme Court
of the District than here. The evidence should be
preserved so that if necessary it can be considered
by this Court.

Chastleton Corp. v. Sinclair. 264 U.S. 543 (1926) at 5.49,, , . . It

For purposes of this argument the state does have a compelling interest
to regulate the use of drugs which have, been proved.harmful to the consumer,

LI Ul 30l
such as amphetamines and barbiturates. But marihuana may not rationally be



included within this category. Scientific evidence delhuMted in jlio record

demonstrate that there is no potential for abuse of marihuana as having a depressant,
A% v .
stimulant, or hallucinogenic effect on the ccntrahnervous system.1 This may have

1. el>« , ;-TI>pw m o o e,

been the belief of the legislatorsatthe time the law was BaTsed 1<A court has an
| "c i-jfiin.mefill.-".

t
on-going duty toexaminelegislationinlight of modern developments.See,
t e 1 el f13iJudd
for example, Abie State Bank v. Bryan, 282 U.S.:765r stating:" . 1
\% a i

. (E)ven though a police power’enact nentlhave-1'
been or may have seemed to be-vMid'wllIW, u.i;de,"
later events or later-discovered facts may :Slibw it‘to“:!:
be arbitrary and confiscatory .—Abie' State'-Bank'supra;:’
at 772. 'm

Thus, in performing this duty, this .Court must look into the factual
li . 2 i " LV /P i

situation which exists in light of today's knowledge. ??eloterliand oilver-
flILL i Le imoo- - oo

i voo:

gate, The Pursuit of Pleasure Constitutional Dimensions'of the-Marihuanal
i12 ;11 % Mirj « i«
Problem, 3 Suffolk L.Rev . 55 (1968) at 59, =60. 4 ' [
n RN | B
It is, now evident that the scientific c¢) ‘'sification ofmarihuana is'
ey = ki
well established aswasshown by theevidence, and that bylcontrast the ee
r.-jf. -j-tloi'l
legislature's classification is so erroneous that such, classification-is unrea-
yn 1i

sonable, irrational, arbitrary and unconstitutional, and,in-.violation of the equal
i

protection and due process clauses of the Fourteenth’"Amendment of the United
<m pid™ < el el

States Constitution and theConstitution of theState of Alaska.™ X .. «q i

6/
In People v. McCabe, 49 111. 2d 338; 275 N.E. 2d 407 (1971),’the Illinois

Supreme Court held that classifying marihuana under the Narcotic Drug Act rather



6/ Co
(cont'cl) than under the Drug Abuse Control Act was so arbitrary as to deprive
the defendant of the equal protection of the law. The Court, with no more than
a cursory analysis, noted that there were several cases contra but felt that
those cases had not had the equal protection argument put before them in'the
same manner as had been the situation in McCabem

Even though the McCabe case held it was improper to classify mari-
huana with opiates, the same rationale applies to the classification of marihuana
with amphetamines, barbiturates, LSD, psilocybin, mescaline and dimethyltryp-
tamine. The evidence presented disclosed that the effects of all of the foregoing
were grossly different than marihuana in terms of addiction, tolerance, tissue
damage, induced psychosis, deviant behavior and other, criteria. In fact, some
dangerous drugs are much more harmful to the individual and society than are
narcotics.

The recent case of People v . Sinclair, 387 Mich. .91; 194 N.W. 2d 878 (1972),
has also served to bring the marihuana issue into focus. In this case the defendant,
leader of a politically radical group known as the White-Panthers/ wasconvicted
of possession of marihuana and sentenced to 9i to 10 years in prison. In reversing
his conviction, the Michigan Supreme Court handed down fourvseparate opinions
in which four of the justices voted for reversal and two merely for modifying the
sentence imposed. The arguments were many and varied, including the opinion
written for the Court by Justice Swainson holding that the evidence used to con-
vict was inadmissible because Sinclair had been entrapped. The argument that
the sentence constituted cruel and unusual punishment was appealing to two of
the justices while two also felt that classification of marihuana as' a narcotic violated
the Equal Protection Clause. Justice Kevanagh argued that the criminalization of
marihuana was unconstitutional as "™an impermissible intrusion upon the fundamental
rights to life, liberty and the pursuit of happiness and. . . unwarranted inter-
ference with the right to possess and use private property"™. He stated as acon-
stitutional principle that "™an individual is free to do whatever he pleases, so long
as he does not interfere with the right of his neighbor'tor society B,;:and did hot
believe that "Big Brother™ can dictate in the name of public health what one consumes
in private. - ] *iie i>n/i noiiuJiJdaiio.)



V. TI1IK IMPOSITION OK ANY SKN'ITM"OF, FOR.TJIF.

PR VATIE POSSESSION OF MARIJUANA IS A'VIOILATION
OF THE IPROJIIIJITION ACIAINST CRUEL. AND. UNUSUAL
PUNISHMENTS.

Possession ol' marijuana holds the maximum penalty for a misdemeanor.

wl// it deVl i -
Also holding the maximum one-year penally is driving while under the influence

' *

of intoxicating liquor, AS 28.35.030, a crime which involves substantial danger
to others as well as a danger to oneself: shooting at buildings, AS 11.55.060,

a crime which results in clear damage to property: possession of a firearm while
under the influence of intoxicating liquor, AS 11.55.070, a crime which presents

W, e o - j_
the danger of severe injury or death.
o Tt/ Mtf e .;
On the other hand, assault and battery, AS 11.15.230. is punishable

i3t o e dto

by only six months imprisonment. Petty larceny, AS 11.21.040, is pu'nishable

Henull.: :
by a lesser fine though it may provide lor one year imprisonment. AS 11.44.080

. Ao liLu
provides that a person who cruelly beats or tortures or otherwise maltreats or

e DEPI<: Ky -
neglects an animal is punishable by not less than ten days nor more than ihirty

days. AS 11.55.050 provides that one who flourishes or”points’or"discharges
a firearm in a public place is punishable by six months' “imprisonment. Prior

to its repeal, drunk in public was punishable by a maximum of thirty days in
. . .bin; mi.-.  dj,-
prison. In the context of other maximum fines and imprisonments the sentence of
| e i UYost LIoHN yiwivn
one year for possession of marihuana is grossly disproportionate. Considering
iz, -ml lInclt lied oviasioxjl
the evidence produced at petitioner!s,hearing apyu.qe”tep&eiqgfjinipxisonment is
i oW, e liij- uii-if/ -n'U fin baaiid ad llr.rfa



so grossly disproportionate as to be a cruel and unusual punishment.
i lifi

As early as 1910, in Weems v. United States, 217 U.S. 349, the Supreme
: Vi

Court established beyond any reasonable doubt that pu.n: hments excessive in
[ oo oo (L xc* |

length or severity were as constitutionally objectionable is those that were in-

herently cruel. |In that case, the petitioner was sentenced to fiftee'n years at "hard
I'...- St .Eu
and painful™ labor following his conviction for falsifying government documents.

In striking down the penalty imposed on Weems, the Court deemed it necessary
ofi.. ij «

to invalidate a penalty prescribed by a legislature for a particular offense.

= ., LY A R

The Court examined the punishment in relation to the offense, compared the
punishment in relation to the offense, compared the punishment to those in-

flictcd for other crimes, and to those in other jurisdictions, a.r|1d .confluded
eidl M . » . :

that the punishment was excessive. Justice McKenna, speaking for the majority,

I* Yoo e

asserted that in America "it is a precept of justice that punishment for crime

should be graduated and proportioned to offense,” at 3f>7.

71/
Article 8 of the United States Constitution states

Excessive bails shall not be required, nor excessive'-fines imposed,
nor cruel and unusual punishments inflicted.
e o ool . e U ,||
Similarly Article I, Section 12 of the Alaska Constitution states
o mH I , p li-i-i'jrattq of« ti-. m
Excessive bail shall not be required, nor excessive fines imposed ,
nor cruel and unusual punishments inflicted’, *Penal’administrationl*
shall be based on the principle of reformation and upon the need for
protecting the public.

68
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11,0 Weeiiis Court, m its analysis, emphasized the minor nature of
wh; c . .dii.
the oll'ensc, the opinion noting twice the trivial amount of cash Weems was
o QLIS >y, o
convicted of claiming as a government expenditure (217 U.S. at 366) and twice
m t'TM-fwh'ea. If.;, .
emphasizing that an offender may '"gain nothing™ from this crime and "injure
oo 7 ot Mtri il i 01

o V

The Weems proportionality test was followed. in.Trop v. Dulles, 356

nobody™ (id_. , at 365).
ok o e

1'..S. 86 (1958), where . j of citizenship by reason of,a conviction for wartime

desertion was found to violate the Eighth Amendment ...In so holding. Chief

Justice Warren added that the "Amendment must draw .its meaning from.the

evolving standards of decency that mark the. progrcss/of a maturing society.™

356 U.S. at 101.

The approach utilized by the Court first in. Weems .and then in Trop
was to scrutinize the severity of the penalty in relation to.:the;offense. examine
the practice of other jurisdictions, compare the challenged penalty.with «
punishments prescribed for different crimes in the same jurisdiction, and then
determine whether or not the penalty imposed was excessive in light of the

I»

evolving standards of decency.

71 = ilh
(cant'd) See Faulkner v. State, 445 P. 2d 815 (Alaska 1968) (Dimond, J.)
and State v. Chaney, 477 P. 2d 441 (Alaska. 1970),: .ii-icoy Javiuvt nl

[ | . I e “ii-.-1 rioi-Svt OCf liMf.: ¢

I,!. mil
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In his concurring opinion in Robinson v. California. 370 U.S. 660

(1962) Justice Douglas spoke of the constitutional prohibition against cruel
A
and unusual punishment which strikes at punishments which are so dispropor-
ft..
tionate to the offense as to be constitutionally excessive:
d'"'< o Lt <ii
The questions presented in the earlier cases con-
cerned the degree of severity with which a particu-
lar offense was punished or the element cf cruelty
present. A punishment out of all proportion’-to'the
offense may bring it wilhin the ban against ‘cruel
and unusual punishments.1370 U.S: at' 676.

The Robinson case held that a state statute which made it a criminal-
offense, punishable by imprisonment for not less than 90 days-nor more than
one year, to be addicted to the use of narcotic drugs inflicted a cruel and
unusual punishment upon the addict defendant. o
Responding to the argument that ninety days in jail was'neither
excessive nor unusual, Justice Stewart, speaking for the-Court in Robinson.
clearly stated: d« W -
To be sure, imprisonment for ninety‘days' is not’,
in the abstract, a punishment which is cither
cruel or unusual. But the questionlcannot be; e
considered in the abstract. Even one day in
prison would be a cruel and unusual punishment
for the ‘crime' of having a common cold. 370 U.S.
at 667.
St e
In recent years, a number of State Courts have_critically'examined

marihuana possession sentenres for unconstitutional excessiveness.

The New Jersey Supreme Cour., in State v. Ward, 270 A2d 1 (N.J. 1970),



granted certification "‘primarily to establish guidelines-'for-1the‘'sentencing of
first offenders who were found guilty of possession of marihuana for

their own use.™ 270 A2d at 5. Defendant was sentenced to serve a state prison
term of two to three years for illegal possession of marijuana',- although a first
offender. The court stated, 270 A.2dat5: .

COt remains the policy of the law to Tefbrm the

youthful offender. Sentencing judges should direct

the punishments they impose to the gohl of reformation.
Too severe a punishment will do little towards advan-
cing this goal. Incarceration is a traumatic experience
for anyone. The effect must be particularly devas-

tating upon young persons such as the defendant here.

A sentence of two to throe years in State Prison in a

case like this will probably be more detrimental to both
the offender and society than some other discipline.

Even a sentence to a reformatory as’suggestcd by the"-
Appellate Division may be more punitive than is required.
We think that generally a suspended sentence with'an ¢
appropriate term of probation is sufficient penalty for

a person who is convicted for the first time of possessing
marihuana for his own use.

The Court in Ward recognized that "devas.tla,tr,in)g'i' and traumatic"” effect
of incarceration upon the first offender convicted of marihuana possession. Any
conviction, indeed any arrest, for marihuana'is a personal tragedy that can ruin
a life. An arrest record, even without a conviction, can'bar a'youth from
future scholarships, employment, entrance into the professions ."qualification
for occupational licenses, and military service. It means'an emotional ordeal
for him or her, and their family, financial hardshipV-and foK'ilioS~who cannot

make bail, a long wait in jail before trial .""A convi'ction®andJprison”~term will



expose the youthful offender -- who in the vast majorit?/ of cas'esflia‘s never

been arrested before -- to a school of drug abuse, violeince, ard crimianlity.

As Harold H. Titus. Jr., on resigning as U. S. Attorney for the District of

Columbia, recently said: ™"Our prisons turn out worse r0<eo.ple than they take

in — especially the youth centers.”™ Wash mPost, Dec. 30, 1973 at p. Bl col.7.
Incarceration for simple possession of marihuana is not only a cruelly

harsh, excessive and unusual form of punishment, but serves no purpose to

society. The New Jersey Supreme Court recognized this and established guide-

ot

lines to protect from incarceration those first offenders charged with possession.

Although the Court in Ward did not specifically refer to the Eighth Amendment,

Eighth Amendment logic was the basis of the opinion. The court stated, 270 A.

2d at 425: "

(W)e think the sentence was entirely too harsh.

We th’nk that a two or three year unsuspended
sentence in State Prison for a first offender,
whose possession is incidental to his own use,’
is far too severe.

This 5-2 decision of the New Jersey Supreme Ccurt was unanimous on one point
-- the sentence was "grossly excessive.” See dissent of Justice Francis, joined
by Justice Hall. 270 A.2d at 6. , L
:od ri-j:; -
In People v. Lorentzen 194 NW 2d 827, (Mich .,19.7,%}, the Supreme Court
] | 1 o« * o | Dii ™ i.on 1?

of Michigan held that a "compulsory prison .sentence of 20 years for a non-yiolent

12
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e |
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crime ("i.e., sale of marijuana) imposed without consideration for defendant's
individual personality and history is so excessive' that it/shocks the conscience. 1l
194 N.W .2 ,. 834. That such a sentence was cxccsivc and in violation of the
Eighth Amendment was unanimous. . . I(*' ' - .

The Lorentzcn case cited the three generally recognized constitutional
tests of what constitutes cruel and unusual punishment, .namely:(l) the pro-.-
portionality test: (2) the evolving standards of decency testrand (3) the rehabili-
tation test. L

The proportionality test was first proposed in justice Field's dissent
in O'Neil v. Vermont, 144 U.S. 323 (1892) when he statcd'that the prohibition
against cruel and unusual punishment "is directed not only ngaipptrpunish-
ments of (torture), but against all punishments which by their-excessive length
or severity are greatly disproportioned to the offense charged -The whole
inhibition is against that which is excessive.l 144 U.S. at' 339-40.mlt was
adopted by the majority in Weems, sujrra. , and has been used in nearly all
subsequent Eighth Amendment analyses.-See, In re Lynch’ 105'Cal'.Rptr .-217,
503 P.2d 921 (1972), for an excellent discussion of thi9,"- and-the other tests.’

The "evolving standards of decency test” was first-enunciated
in the Weems case, when the Court stated lhat the definition-of cruel and
unusual punishment is progressive and "is not fastened-to the obsolete but may
acquire meaning as public opinion becomes enlightenedlby*adiumane justice!™

The Court reiterated this point in the Trop 'case,;sUphb'i discyiS'Sed”e'arli‘e'r'.-



In determining whether th™ marihuana prohibition violates evolving
standards of decency, this Court should look to statutes passed in some jurisdic-
tions drastically reducing or eliminating criminal penalties for marijuana use.

For example, the State of Oregon recently enacted a statute making possession of
less than one ounce of marihuana subject to a civi/ fine up to $10.0processed
similar to motor vehicle violations. House Dill 2936, amending O.R.S. 167.207,
217, 1225 (effective Oct. 5, 1973). Possession of up to one ounce of marihuana
is now classified as a "violation™ in Oregon, rather than as a misdemeanor,

In Nebraska, first offense possession of less than one pound.of marijuana can re-
sult in seven days in county jail and/or $500.00 fine. Neb.Stat.Rev. 28-4115

et seq . (Supp. 1971) New Mexico and llawaii have adopted, similar .laws .

In determining whether the marihuana prohibition violates evolving
standards of decency , this Court could also look to the organizations which
have recommended decriminalization of marihuana. In addition to the National
Commisssion on Marihuana and Drug Abuse, the Alaska Bar Association and
the Alaska State Medical Association, the following organizations have, recommended
decriminalization: The District of Columbia Mayor's AdvisoryCommittee on
Narcotics Addiction: The American Bar Association: the Canadian Commission
of Inquiry into the Non-Medical Use of Drugs (the Le Dain Commission');" the
British Advisory Committee on Drug Dependence (the Wooten:Commission);" "
the American Public Health Association; Consumers Union..publishers-.of Con-

sumer Reports; The National Conference of Commissioners-on .Uniform Btate



Laws; nuard of Trustees, American Medical Association; National Council

t *fe

of Churches; and, National Education Association.
The National Advisory Commission on Criminal Justice Standards
and Goals has also recently issued a report entitled, "A National Strategy

to Reduce Crime: (1973). This Commission,established by the Law Enforce-

ment Assistance Administration (L.E.A.A .)of the U.S.Department of Justice
in 1971, recommended as follows, Idm at 203:

Tlic Commission recommends that State reevaluate
their laws on gambling, marijuapa uses and.posscss-
ion for use, pornography, prostitution, and sexual
acts between consenting adults in priv.ate,, Such, .
reevaluation should determine if current laws best
serve the purpose of the, State npd, the,needs,,of,the m ,

public. "

The Commission Furthoi recommends that, as a mini-
mum, each Stale should remove incarceration as a
penalty for these offenses, except,in the case of
persistent and repeated offenses by an individual
when incarceration for a limited period may be
warranted.
. **
Finally, Lorentzen cites the rehabilitation test,; and explains, supra.
' fe .*:
194 N.W. 2d at 833: . . R

This test looks to a consideration of the modern
policy factors underlying criminal penalties —
rehabilitation of tbe individual offender, society's
need to deter similar proscribed behayio”™.in others,
and the need to prevent the individual offender from
causing further injury.to society. . .

The Lorentzen Court applied each test to the minimum mandatory.statute-anti

concluded that the statute failed all three. Accord: People v. .Sinclair,, 194..N.W.



. y . o 4vry e .

2d 878, (Mich. 1972) (concurring opinion of T. G.Kavanngh, J. and Adams- -J-)
All three tests are closely related. Weems and subsequent recent
cases have not favored the proportionality test over the decency test, or vice

versa, but rather have used them in conjunction with one another. Similarly,
%
the rehabilitation test is merely an extension of the decency test, and in our

"maturing society,”" an increasingly important extension.

In determining whether penalties for possession of marihuana constitute

cruel and unusual punishment, both the decency test and the rehabilitation
< » M

test demand that the Court inquire into the objectives of criminal sanctions.

dor *Red

It has been suggested that the objectives of criminal sanctions are:
i

(1) rehabilitation of the convicted offender into
a noncriminal member of society: (2) isolation of
the offender from society to prevent'criminal con-
duct during the period of confinement; (3) de-
terrence of other members of the community who might
have tendencies toward criminal conduct similar to
those of the offender (secondary deterrence), and
deterrence of the offender himself after release;
(4) community condemnation or the reaffirmation of
societal norms for the purpose of maintaining respect
for the norms themselves; and (5) retribution-br-the
satisfaction of the community's emotional desire to
punish the offender. Note, 69 Yale L.J. 1453,

1455 (1960). Accord: State v. Chaney, supra.
Since the crime of possession and private use of marihuana is a vic-
timless crime, i.e. not an act against person, property or society in general,

the traditional objectives of criminal sanctions are hot'appli‘cab'le-in* their ordinary

16



Tin* stall* interest in rehabilitation of thciiiarihtihrlh user is examined

in the following: .

Tiic concept of rehabilitation usually'suggests
tiic correction of the moral and or legal defi-
ciencies considered responsible Tor one's cri-
minal activities. Thus, the question of rehabi-

litation is intimately related to t~e’incUv'idual's ... .
and society's moral attitude toward the smoking

of marijuana: for the individual who believes that

the right to use marijuana is one of his fundamental
constitutional rights or that it is'pr 'tected by the

freedom of religion, any attempts at rehabilitation,

in the commonly acceptor) sense , woulcfbe fruitless !

M. Dichter, "Marijuana and the Law,”™ 13 V_iL LmRev. 851, 870,:(1968),
There does not appear to exist, with respect to isolation.'a sufficient state’
interest in isolating the marihuana user, again because of the "vi'ctimless" as-
pect ol the crime.

Although deterrence would appear to be a primary objective of marihuana
laws, the evidence indicates that the laws have not had any’'significant deterrent
effect. According to the most recent survey by the National'Commission on Mari-
huana and Drug Abuse, at least 26 million Americans have now tried marijuana,

. e

and over 12 million are current users. The survey indicated that marihuana is

used by all classes, groups, ages, and occupations altﬂ,ough the greatest
Loainl

incidence of use is in the 18-25 year-cid group. Id:"at:5’“ As the uncontroverled

L I “T-.-bK'JC
evidence in petitioner's case showed, Alaskar. usage alTlic very least con-
S (i
firms the national statistics.
, .. .o >/.. mdo vii 1

Another potential objective of the marihuana laws in community con-



derrmation -- the reaffirmation of social norms for the purpose of maintaining
respect for the norms themselves. The marijuana laws do not accomplish this
objective for a number of reasons. First, a recent survey by the National Com-
mission on Marihuana and Drug Abuse has indicated that a majority of Americans
no longer favor incarceration for private possession of marijuana. In addition,
it must be clear that the major effect of the marihuana laws, and their selective
enforcement, is to promote disrespect, not respect, for the law. Finally, in
this area of "victimless"™ crimes, the Court should be very hesitant to subscribe
to this community condemantion rationale, where the justification for the law may
really be a desire to impose a concept of morality on a specific minority group
in our society. AIll drug use should be discouraged in this country, including
the use of alcohol. However, as the National Commission on Marihuana and Drug
Abuse pointed out, there are numerous institutions in this society which are
able to disci rage drug use in addition to the criminal laws. First Report at
103-135. As the National Commission indicated (1d. at 140):

On the basis of this evaluation we believe that

the criminal law is too harsh a tool to apply to

personal possession even in the effort to dis-

courage use. It implies an overwhelming in-

dictment of the behavior which we believe

is not appropriate. The actual and potential

harm of use of the drug is not great enough to

justify intrusion by the criminal law into private

behavior, a step which our society takes only

with the greatest reluctance.

The last objective of the criminal law is retribution. Whatever the



ili

continuing validity of this rationale, the use of marihuana creates little emotional
desire for punisl Lt when compared to crimes against persons and property.
No marihuana penalties can be justified by the rationale of retribution. See’Note,
"Marihuana and the Law,”™ 13 VI1 . L.Rev. 851, "70-71 (1968).

By any and all analyses used to determine what violates the Eighth
Amendment,and Article I, Section 12 of the Alaska Constitution, the penalties
for possession and private use of marijuana are excessively cruel and'unusual
in light of the harmless, non-violent nature of the offense’, the penalties proscribed
for more serious crimes and the evolving standards of decency in American

society. Further, the harsh and cruel penalty of incarceration for even one day

is disproportionate to the seriousness of the'offense R ] >e T
I LI ) ;.
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CONCLUSION

For the reasons cited above petitioner asks that this Court reverse the
decision of Judge Tyner and grant petitioner's motion to dismiss his charge of
possession of marihuana as being unconstitutional on its fact and as applied.
Arrested every day are persons, like petitioner, who have for their own personal
use a plant which grows wild the world over. They smoke it because it gives
them pleasure. Yet marihuana is far less harmful than alcohol, and people
use that for pleasure without the danger ol arrest, or tobacco. The plant in
petitioner's pocket is less dangerous than Romalar (exhibit T-5), Sleep-ezc
(exhibit T-9), Sominex or Cheracol D. But these drugs have hallucinogenic,
stimulant or depressant effects greater than marihuana and they unlike marihuana
are lethal, but they are legal. No one holding two nutmegs is arrested, but using
them that person can achieve a euphoria far greater than with marihuana.

Bromo-jeltzer causes organic brain syndromes, uniodized salt causes
states of chronic tiredness and possible death. Marihuana does not. Yet of all
the drugs listed above only marihuana is illegal and a person, like petitioner,
caught with a small amount in his pocket maj be imprisoned for a year and forced
to pay a thousand dollar fine.

Petitioner has argued above that such distinctions between substances
a person chooses to place in his own body violate his right of privacy and liberty,

constitutional guarantees . The prohibition of one drug, marihuana, and not others



is a vmlaiiiin of his I< tin* protection nl’t:<|ti;t! laws, and Ih.it marihuana un-
like llu* drills with which ii is classified is not dangerous and its proscription
domed him due process and the protection of equal laws. Finally petitioner re-
guests this Court find that any penalty for possession of so harmless a substance
is a cruel and unusual punishment. In the evolving standards of our society and
the ordered liberty of our Alaskan way of life the laws prohibiting petitioner from
having in his pocket a plant man has had in his pocket or loincloth or animal

skin for four thousand years cannot stand. They are unconstitutional and peti-
tioner seeks this Court's determination accordingly.

Uespocllully submitted this K'lh dn\ of.June, 197-1.
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A Columbia University study shows that habitual marihuana smoking
weakens the body®"s immune defenses against disease and inhibits the
division of cells that specialize in these” defenses. The findings
represent the first direct evidence of cellular damage from marihuana
in man.

The study was undertaken to observe the behavior of certain white
bleed bolld- mobile defenders against invading viruses— in samples of
venous blood taken from chronic marihuana smokers. It measured the
ability of these white cells, T lymphocytes, to respond to the addition
in the test tube of foreign substances.

Besides the T lymphocytes, which are believed to specialize in
hunting down and absorbing invading viruses and viruslike particles,
the body"s immune system maintains defenses against bacteria with
another group of cells called the B lymphocytes. The T group of lympho
cytes may be instrumental in preventing viruses from causing cancer.

* % VvV - AN Cc > . .

The Columbia study, carried out by a quartet of researchers in

tv Trj.- of Anesthesiology, Surgery and Pediatrics of the Col-

-more-
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lege of Physicians and Surgeons/ or P&S, compared the T dells of

51 marihuana smokers with those of a control group of 81 healthy
volunteers. Groups of patients with cancer, uremic poisoning

r

and recent kidney transplants were drav>\/in into the study to gain
additional frames of reference. | |
"For a long time, educators and legislators-have wanted hard
facts about biological damage from long-term usage-of-"this drug,, sv
commented Dr. Gabriel Nahas, research professor of anesthesiology;i- ;,
and head of the team. "Now we are in a position to" start supplyrv n-Li
ing them with such facts."” e J s
Dr. Nahas and his colleagues, Drs. Nicole Sueiu-Fo"ca;.:.*Jeanear
Pierre Arrnand and Akira Morishima, tested venous-blood-samples-, J- iq4
of young smokers f)!'om 16 to 35 years of age who had"beer* smoking:
either marihuana or hashish at least once a week7 for more:"than
one year. The median age of the smokersw?s 22-;-half the median,;. rj
age of the control group. The marihuanasmokers:"maintained that
they did noc use any other mind-altering drugsThey, drank;al-_-
coho]ic beverages and smoked cigarettes, as did the members of
the control group. W ilzz ic. COO
The P&S scientists utilized a standard mixed=lymphbcyte<ult ure>

test and a test with PHA, a plant protein that -induces:"lymphocytes

-Moro-



to enlarge and to reproduce. The responsiveness of a*subject's
lymphocytes to PHA reflects the capability of his immune defenses.
The rate of reproduction of these cells can be measured by tagging”~
their DNA with a radioactive label and then measuring the blood
sample for additional radioactivity.

The P&S team found that "the ability of the T lymphocytes
from marihuana smokers to undergo blast transformation (division
of the cell nucleus) was 40 per cent less than that of a control

group, made up of older individuals.”

"The difference would be more marked if the control group were.-"-;/
of the same age,”™ Dr. Nahas remarked. "The immune® response“of " *
white blood cells is known to decrease with age."” -

The immune response of marihuana smokers was inhibited to about
the same degree as_that of patients with a regionally spread tumor,

the scientists noted in their®report, which will appear®in the -

*

February 1 issue of the journal Science.

"We don't know yet the mechanism responsible for this inhibition,
Dr. Nahas said. "Possibly it is corinected with the tendency of
tetrahydrocannabinol (the active ingredient of marihuana, THC for

“hort) to inhibit DNA reproduction.™ .
The decrease of DNA synthesis in T cells from marihuana users was
m S.;.. r: D .
observed by Dr. Morishima in the build-up period between cell divi—

sions, when the DNA content of a cell nucleus is:formally expected™

to double. e > ..
Dr. Morishima also observed an increased incidence of broken
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chromosomes in the T cells taken from marihuana smokers. He also Il
found a marked increase in the number of micronuclei.* A micronucleus n

contains lass than a half of the normal complement of chromosomes, ™

and its presence indicates a breakdown of normal cell reproduction.e 1]
Judging from these abnormal cell divisions, the Columbia report * -

states, there may be a lag in tho separation of.dau;hter chromosomes * |

during cell division. This, phenomenon, called anaphase lag, combined H

with chromosome breakage, nay lead to increased attrition of White " jj|

blood cells and consequently to weakened resistance to invading or—
ganisms. |

The new biochemical evidence of the untoward effects of THC on .

o 1*r * i
cell behavior has led Dr. Nahas to call for a thorough reappraisal of
e« ei <'ijon
the findings of the National Commission of Marihuana.
o' -1 , Vv

"The medical profession should not accept those recommendations
of the commission which might lead to marihuana legalization without
further analysis of all the facts, especially those that are now being
collected by researchers on a molecular level,” Dr. Nahas declared in
an appeal written for this month"s (January) issue of the Bulletin of
the New Yo-k Academy of Medicine.

Furthermore, says Dr. Uahas, "we have observ%dlﬁp?F:mr.r-nqana

products accumulate in the germ cells of the" tesfces-"and"lovaries. It

'ICM v % e

is therefore most urgent to find out to v/hat extent long-term mari-
huann use will impair the genetic equilibrium and the DNA metabolism

-more-



of these dividing germ cells and possibly affect adversely the off-
m
spring of the marihuana user.w
In addition to his clinical research at P&S, Dr. Nahas has con—

ducted extensive field investigations in areas of chronic marihuana

use in Africa and Asia.
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impairment of T (thymus derived) cell

m’immunity is known to occur/'Further-
Inhibi-

of PHA-Induced blastogenesij

emore, we'observed that in vitro

tion of

normal’” human lymphocytes; started
with 1.6 /iM THC and was complete
with 20 jiM . ,

The major psychologically active con-

stituent of Cannabis saliva Is A9*THC.

Marihuana Smokers. This substance, os well as its -metabo-
lites, Is insoluble in H-O. but Is very

Abstract. The cellular mediated Immunity of 51 young chronic marihuana fat soluble, and has a half-life of sev*
smoke's, as evaluated by the lymphocyte response In vitro to allogeneic cells eral days in tissues where it might exert
and to phytohernaggluiinin. was significantly decreased and similar to that of a’cumulative and pharmacological cf-
pailents In whom Impairment of T (thymus derived) cell Immunity Is known to feet (8). Such an efTect might be re-
occur. This inhibition of hlnitogeneiit might he related to an impairment of DNA fated in ts still unknown way to the
synthesis. depressed cellular immune response in
vitro of chronic marihuana smokers.

It has been previously reported (/) ing cells were incubated per well with The effect'of THC on adrenergic re-
that dclta-9-tetrahydrocannabinol (AJ- I /ig of purified PHA. The medium ceptors (9) ;might also play a role in
THC). a psychoactive substance of used was RPMI1 1640 with penicillin, its immunosuppressive activity, as was
Cannabis, when administered to rodents streptomycin, and glutamine, to which suggested for other drugs administered
alters their cellular mediated immune 25 percent autologous scrum was continuously oyer a long period (10).
responsiveness, and it was suggested added. SThis inhibition of blastogenesis might
that similar changes might also occur Results are summarized in Table 2 result fromjail impairment of DNA
in man. In our study the mixed lympho- and compared with data obtained in synthesis. One' of us (A.M.) sampled
cyte culture (MLC) and phytohema- 60 patients with cancer, 20 patients lymphocytes from four.; marihuana
glutinin (PHA) rcsponsivenejwjf 51 with uremia, and 24 renal allograft smokers/ cultivated the cells for 72
marihuana smokers, 16 to 35 years old recipients with iatrogenic-’Uy induced hours, and! then, observed, a .decreased
(median'"a3e 22), were studied. Only immunosuppression. The mean value*,- number o f’cells-duringlthe period of
subjects who had used Cannabis prod- registered in the group of marihjana DN A synthesis. (S period of the cell
ucts (at the exclusion of other drugs) users were significantly lower than cycle). There was also'an increased in-
at least once a Week (average four those of the normal, but much older. cidence of chromosomal breakages.

times a week) for at least

| year (avcr-

age 4 years) were selected for this
investigation. -
Eighty-one healthy volunteers, 20 to

72 years of age
used
suspensions were
samples cl

Isopaque density gradient method

A

(median age 44) were

as controls. Purified lymphocyte

prepared from fresh
venous blood by the Ficoll-"
(2).

microculturc system was used for

screening of cellular responsiveness (J).

For the MLC

cells were

X

1 X
incubated,

lest, 10~ responding

per well, with 2

105 stimulating cells pooled from a

panel of ten donors, phenotypically dif-

fcrent (allogeneic cells in which 25.t|if-

-fcrent

HL-A

*Nl.
For the PHA

specificities were rcpra-e
[ ]

test. 2 X 10s respond-
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Tabic |. Comparative cellular mediated Immunity of, norn:l.subjects, marihuana smokers, end
paiienls with impairment ot T cell immunity. The in viJro blasto;eaic response of lymphocytes
was studied by the MLC and the PHA wusts, Tho incorporation rate of PH|thymidi.-.e of he
T lymphocytes is sivsn in counts per minute i: the standard error. v

MLC' M \\r.ili A T

?NA"

Subjecls N ® * P’Hrrliymidine'-ti"/-'. e rUJThymidine
tes?éd incorporated’ - . BV .inoorporated
a (count/mip) *m
Normal controls *.81 42MbE "2 0 0 ;* | e -i 23250 * 210
Cancer patient* L] ei Lir.ld-t-t A .<7 r.--i nrmisniie. ot ti
Primary tumors 16 - 7 14894* 792 - "1S e 17501 * 134
Regional spread ‘ 15316*420 23 ) 13345 - 540
Distant'spread 21 8963.* 4J9 N A 1 10516*330
Uremic patients '26: o o -1200172£272 oWl o i; R
TraraplartfpatirntA* mi ,12307351 no i's-t h--v-. si e-al "
{darihinna smokers7 ' * ; -W '15679 * 499 YV.3»™ it 13779* 169

o Afier | to 4 years of iinmynw-urptrSM** therapy,

"7 At teasa
other druu taken.

| year.-at least once a week; no

419



»nd *n increase la the prevalence;of/

been shown

individ H

mtcronudei. Since it lias

'hit lymphocytes of normal

will undergo three or four divisional

cycles during 72 hours of culture (/2),

the observed micronuclei might indi-

cate that there is an increased anaphase

lag with or without chromosomal break-

age during the preceding cell divisions

In vitro. Anaphase lag. formation of

hypodiploid celts, and alterations of

DNA content were also observed in cul-

lures of human lung explants exposed

(13).
in 3 to 9 pM concentration
Inhibits the growth of telrahymena by

to marihuana smoke Tetrahydro-

cannabinol

reducing DNA and RNA synthesis
(M).

Further studies are required to eluci-
date the exact mechanism by which

marihuana products might affect DNA
the
(thymus derived)

synthesis and
of T

ulation.

genetic'equilibrium
lymphocyte pop-

' Gabriel G. Nahas
Nicole Suciu-Foca
Jean-Pierre Armand

Akira Morishima
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Columbia University. New York 10012

Kifmnm und Notn

I. C. O. Hihai, D. Zajury. t. W. Schwarli.
M. D. Nagft. Set,it, (Lond.) 243. 407 (1973).

J. K. Sutlu-Foca. J. Buda. T. Thicm. T. Suclu,
Teaoiplanloilon 14, 711 (1972).

J. N. Saciu-Foca, 1. Duda. J. McMinui. T.
TTiifm, K. Rtcnlsmi, Cano, Res., In p«i».

4, N. Suclu-Fcxa. J. Buda, J.n MeManua, K.
Rftmlima. Eteeepia Med. Irtfl Con/,. S/r.
No. US (1973). p. 119.

«J. M. E. Wtkiltr, Clht. Rn. 31. 390 (1973).

6. A. R. Chctma and E. A. Herih. Canter Rn.

1S. 1)1 (1971).

7. H. Hutxr, D. Paiintf, P. Dlnrlch, 3L
BraunUcincr, Clin. Exp, Immunol. 5, IS
(1969),

I. D. S. Kscuc and 3. Axet/od, Selenee S79.
391 (1973).

9. P. BiaconRfM, 7. Clnabufg. R. Rainbury,
,V. Enel. J. Med. lil. 109 (1972); L, Vachon.
M. Y. Fitrgenid. N. H. Sollidj*., I. A.

Goutd. E. A. Casnitff, Ibid IBS. W5 (1973).
E. B. Raflcry and A. M. Denman. Br. Med.
/. J. 452 (1973); J. W. Haddtn, E. M.
Hadden. E. Middletown, Cell. Jmmimnl. 1,
J53 (1971).

2>l A. Stenchc*er. T. J. Kunyu, M_A, Alltn,

Am. J. Obilet. Cyneeot., In p,e>». Tl't @
o N

42. N. . A. Moriihimj, i. 1(.
Immunol. Jap. 1, 657 (1971).

IS. C. Lejchtenberger, R. Leu;h«nb«rger, A.
Schneider, li'oluee (Lond.) 241. 137 (1973); C.
Lfjeh'enbffger. R Ltuchlenbcrser, U. Rilifr.
Ibid. 242. 40) (1973).

19,

14. A. M. Zimmirnan and D. K. StcClean. In
Dense end ihe Cell Crete, A. At. Zimmtr-
cein. G. M. Padilla, I. L. Cameron, Ed«.

(Academic Preae. Near York. 1973), pp. 67-94,

1J. Supported In pari b/_ih Fgﬁl'ppe Foundation,
a gift tron I, G. DOﬁ, tale of Ncur York
Department ol Health Kidney Dtaeate Initi-
luta reicarch trar.t C-43403, and NIH grant
*NM79CS9-1l. We thank G. Thelm (or tech-
r.dcal ittittir.ee.

IS 3ul/ 1973: rt-iuc) 9 October 1973

420

in,dte N | .tew*i) tel A )
A Sensitive and Speci

x-)riiin

)
1

Abstract. A sensitive and

plasma amphetamine concentrations In

_ -t
c Enzymatic Asiny

specific .eniymalic-lsotoplc

man

wv)d-4  1S-bwe (<I*J.O0 tm |
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K

method of determutining

Is described.- The assay is base

lhe trans/er of the tritiuted methyl,.group .of"-adenosyI’i.-[inethyl’>|I\iriethaey\{\ﬂﬂ
lo amphetamine In the presence of a partially pttrifed N-methyltrar\jicraje from

rabbit Iling. With this essay as little as JO nariograms of amphetamine per m i?l/in|4r

of plasma can be accurately determined.

amine In the plasma after 20 to 30 milligrams of the drug had been

human subjects arc reported.
Amphetamine is a potent sympatho-

mimetic amine widely abused for its
stimulant cfTects and used’clio-
the of hyperactive
(., (2),
(J). Amphetamioe also produces
that

the

central
ically in treatmeat

children and
lepsy

a psychosis

obesity narco-

has been a wuseful

model for

(*)e
The
reproducible assay for amphetamine in

study of schizophreaia

lack of a sensitive, specific, and

plasma has hampered efforts to estab-

lish therapeutic dosages, to understand
and the different
of d-

and to delect abusers of the drug. Sev-

tolerance potencies

and cfTects and /-amphetamine,
eral assay methods have been proposed
(5), but none has, as yet, become fully
accepted.

Wec now describe an enzymatic assay
il

plasma

amphetamioe in plasma such that
ng of amphetamine per milliliter of
be

ducibly measured.

can accurately and
The

the N-methylaiion

repro-
assay is based
on of amphetamine
to form radioactive methamphetamine,

by means of
rabbit fung

[methyPHJImelhioninc

an Af-methyltransfcrasc-

from and 5-adenosyl-L-

(3BH-SAME). as
methyl donor. Sensitivity ind specificity
arc achieved by extraction into solvents

and drying at high temperatures.

Fig. 1. Standardcurves for d-(O). and
I+ (O) ampheiaminendded. to plasma,

Resulis are expressed as counts per mint,
ulo produced per nanogram of anipheta”’

mine per milliliter of plasma:-The blank
values for amphelamine-free plasma were
60 to 150 counts per minute.

.carried out

The.concentrations of d- and \-am,

Ingesteahby
it

Blood samples-wero - coIIecth@bn
heparinlzed ACD-cori?
ce® -I-

negit

syringes or In

taining Vacutainers and were

fuged at 4°C for 10 minutes at

5000 rcv/min. (Plasma samples can be
stored at --J50C for at least 1 rmmlh
without loss of amphetimlint.)

pies (4 ml) of plasma were IransfeRd
to a 45-mt glass-stoppered‘centrifuge
tube, adjusted to pH 11 with 50 ;Sot'
5N NAOH, and shaken with 16 trjaf
enlane (<5) for 30 minutes a tabotit
Bec to avoid evaporatlon. -Thc ttAes

re centrifuged at 1500 .rev/mibBar
‘110 minutes, the amphetamine was™c*
turned to the aqueous phase by
15 ml the

to another 45-ral glass-stoppered cc”™ |-

trans-

ferring of pcntane cxtBct
fuge lube containing 0.6 ml of 0.2 rnM
HCI and shaking for ANrsr

tho

15. minutes.

centrifugation, acid phase las

frozen-with, acetone and Dry lce tmci

the pentane was decanted. It is impor-
residual

this

tant that penlane be

by
containing,

remoBd;

normally is done leaving |te

centrifuge lubes the acid

the cold ‘overnW it.

The acid phases were then divided

extracts in room

two 0.25-m| fractions and transfe/Tcd
to glass-Mopptrrd ' centrifuge
tubes. The pH was addled to 8.6 flth
25.pl of 0.01A1l tris buffer (pH f]),
andj75.pl of lung enzymeiplus 1.25
pc (0.156 nmole) of "H-SAME

were added. This mixture was ijjl'j-

bated at 37 'C for 90 minutes.-aatrt.5

ml of 0.5M borate buffer (pH 10) nliij

2_5 jig (25 pi) of d/-methamphetail.e
drochloride were added.

Z6,ml) of heptane and

hol. (98.5 : 1.5,

added the

was -extracted

A ml.vflre
isoamyl alco-
by volume), was |cn
and. I'HImethamphetarfte
the

10 minutes ael

irt.i organic p*;c
by stoking for
1500 xev/min. The follo'ftig
Mre

The
«th

«" -
fuging at
shaking and Centrifuging sv. s
in-.the:.same .'manner.

orga”c extract,was-then’washed

e Y 7
..on,additional 0.5/mllcfiborale bJJr,

following which the PIflmethamphc:i-
mine was extracted into 0.5 ml of 0.1 M

science. VOUSS]



HARVARD SCHOOL OF PUBLIC HEALTH

677 Huntington Ave.
Department of Behavioral Science* asctabw & K x
Boston, Massacltusctts 02115

Cable Address: Harvhealth

February 25, 1974

)

Mr. R. Keith Stroup, Director: evsd oW

NORML. .ty ;ii siiJ rni.enso
1237- 22nd_ Street, ;N.W. ; _
— h-o0//-00 »h! brj.-.

Washington, D. C. 20037 o euxnoir'b V'LX0d
Dear Keith:

My reaction to the article in Science;:by \Nahasj and
Associates (2/1/74) 1is that it is too:techpicaifrfor;me
to understand and that criticism from other.specialists in
immunology and related studies, should be “awaxtedV”,7-From
the tenor of the inferences made in the. press-release
issued prior to publication of the article4;T" fearlthat
the generalizations may be considerably more sweeping than
the facts warrant.

In any case, nothing in the report..or .the pr?ss ~release
alters the significance of the data and recommendations
contained in the two reports of. the National.Commission on
Marihuana and Drug Abuse. Any and all",.serious~vandtaccurate
research work done on the physiological®arid psychological
effects of cannabis should be considered thoughtfully.
Neither the article or the press releaseMriakesYthe Commis—
sion"s recommendations out of date-o"r<" inappropriate.

Warm personal regards

/mca Dana .L. Farnswor.th>aM.D.
Consultant onvP?yc.hia.tpy
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February 25, 1974

Dear Mr. Stroup:

We have received your letter of .February: eighth.con-, v
ceming the recently announced findings of Dr. Gabriel® fahas
and his co-workers on the effects of tetrahydrocanriaSinol"6n
bodily defenses against disease. - -

The community of scholars which is a Univlersity tra—
ditionally expresses no collective opinion .-about-matters under
scholarly investigation, and we intend to keep, to that tradi—
tion in the matter of Dr. Nahas®™ report. -=To"do otherwise
would be highly destructive of one of the basic requirements
of academic freedom. T

Supporting the right of a scholar to publicize ."his findings
entails die obvious risk that on occasion misinformation "will
be disseminated.” In the sameifashion our, principles of due
process entail the risk that"a-guilty-person”may-go free -"occa—
sionally. In both instances/ we accept the-Tisk because the
freedom or right is so important to us;.™ .

You are probably aware that certain faculty members "of two
of the most prestigious universities in:the country are currently
guestioning whether there is genetic equivalence between
white and black people. The implications:of this question are
personally repugnant to me as well as to numerous other
scholars, yet neither university would countenance any attempt
to silence the individuals in question. In time, scholars
throughout the v/orld will discover pertinent evidence to support
or refute the positions now being discussed. Dr. Nahas and
his group will be accorded the same scrutiny by disinterested
and objective researchers.

Some years ago, considerable publicity-was given to

reports that U3D caused chromosomal breakage, with the im—
plication that users would be parents of congenitally defective

mar Ol



children. Because such findings could®e"Confirmed by so
few investigators and because the significahcelof ;the finding
was at best so problematical, the allegation is*given Tittle
credence today. It is true that refutations and retractions
commonly, receive much less publicity than the original
statements, but this state of affairs reflects routine policy
of the communications media. It is not our policy and it
is certainly not the policy of the scientific community.
Toppling a widely held erroneous belief is one of the things
every scientist hopes to achieve.

To respond to some of your specific statements and
questions, let me say first that Dr. Nahas®" membership on
our faculty is a matter of public record. Without specific
authorization, no faculty member can jj?peak for rthe U,niver-
sity. Dr. Nahas speaks forllnmse” the University.
The coupling in the public fnihd:of Dj~"Naffasl'statements
with the University™s prestigelis inevitable;and, <ta,.us, un—
avoidable. o = T=r*~

;:das

Whether a press conference is to be called tg announce
findings is a matter left to the discretion of individual faculty
members. The various funding sources for the Nahas study
are cited in Iltem 15 of the bibliography of his article in
Science.

The University will not endorse or otherwise comment
on Dr. Nahas1 findings. It also neither endorses or rejects
the recommendations of the National Commission on Mari—
juana and Drug Abuse. Such advocative activity is not con—
sonant with our concept of the University"s proper function.
Individual members of our faculty are free to act as they
wish under their own professional constraints. They may
gualify or criticize any of the afr ementioned findings and
recommendations; and it is in the nature of our activity that
both sides of the discussion will be represented here. The
University does not, however, shape public attitudes on con—
troversial topics. That comes in the public reaction to the



research and other activities of.our faculty. -We-atfe obliged
to protect the integrity of suchwork evenlWhen"-"WdVdisagree
with it . "7 ¢ Jaod 1r 2iSV/

.yj-.boi ocriolroio
".Sincerely™r

r::lfwie{.g%gnﬂ'v.:MCGi”
T
eith Stroup, Director-.
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Mr. Keith Stroup
NORML

1237 22nd St. NW
Washington, D.C. 20037

Dear Mr. Stroup:

I'm writing this letter to reiterate what | said to you over the
phone with respect to the article In Science by G. Nahas, et al. (Science
183:419, 1974). I would like to coniine my comment only to the scientific
merit of the publication which claims to have shown an Inhibition of cell-
mediated Immunity In marijuana smokers.

The first thing that strikes the eye of anyone that works with mixed
lymphocyte cultures is the fact that the data given In Table 1 shows an
extremely low standard error. In other words, the variation from experiment
to experiment reported seems abnormally low. Since it'3 not possible to
tell exactly how this came about | would suspect that the individual repli-
cated each experiment many,many, many times and got an artificially Ilow
standard error because of this. This Is a statistical artifact if such Is
the case. The data should have been expressed in terms of standard deviation.

Also, there is no statistical analysis of the difference between the
various groups. For example, is the difference between the mean for normal
controls and marljuana smokers statistically significant either for the
mixed lymphocyte culture activity or for the phytohemaglutinin response?

This is not given in the paper. My own guess, and it is only a guess, is
that these differences would not be significant. Everyone who works with
mixed lymphocyte cultures knows they vary greatly from time to time and

differences of this magnitude generally would not be considered very sig-
nificant. But | would have to have access to their raw data in order to
conclude this with any degree of certainty.

Another criticism that can be made of the study is thst it is not clear
that the control group was carefully matched with the experimental group for
age, sex, or smoking habits. The latter could contribute significantly if the
marijuana smokers also smoked more cigarettes and nicotine itself would suppreB
the cell-mediated immunity. But all these arguments aside, no experiment of
this sort is believable until firstly, it is replicated in other labs, and
secondly, and more importantly, experiments are done to evaluate the effect
of tetrahydrocannabinol on various Jln vitro immune systems at coneentations
within the physiological range. ThiB may be technically somewhat difficult
because tetrahydrocannabinol is not soluble in water, but this could probably



be gotten around. Before the experimenters claim that they have shown
marijuana to cause defects in cell-mcdiated immunity, they should be able
to demonstrate a clear _in vitro effect of tetrahydrocannabinol on mixed
lymphocyte culture, phytohemaglutinin responsiveness and responsiveness to
an antigen such as tuberculin totally _in vitro and with a reasonable dose
response kinetics (in other words, increasing suppression with increasing
dose), Such experiments would not prove that marijuana reduced resistance
to infectious disease in chronic users, but it would be reasonable evidence
for concern. At the moment, however, | do not think the data sufficient
to cause great concern until the questions | have raised are answered and
until the study is repeated.

Sincerely yours, qjo-uk eee: %

Thomas G. Wegmann
Associate Professor, Biologyl-
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February 7, 1974

Dr. Gabriel Nahas "research presents serious ethical and scientific |
problems. First and foremost, it is essential that no.significant

research be dismissed because of the credentials or bias of the researche
Hence, Dr. Nahas work deserves careful consideration.-."However, it l
iB also essential that the position of the observer as a human being

or a scientist be known and be taken into account/ at-least until

new work 1is carefully validated. For instance, it would.be worth |
knowing whether startling new work proving the "existence of God was

done by a Jesuit or an atheist. Similarly, if the man,.who announced the
successful harnessing of fusion war. known to be a tailor rather than I
a nuclear physicist, one would expect the average person ;to be

skeptical until considerable checking of the work had been done by more
usual authorities. Thus, it would seem to me of importance that, until 1
Dr. Nahas* work is replicated by objective scientists, his long-held
conviction, prior to this research, that marihuana®is a:powerfully
dangerous drug be mentioned. His conviction has gone.beyond simple |
prejudice. His concern about marihuana has led him to %take the stump

and testify before as.many legislators as would hear, himnthat criminal T
penalties against marihuana not be reduced or changed. The fervidity ®
of his concern has gone beyond almost all other; scientists,; judges,
policemen, and legislators. It seems to mo ethically desirable that

his position on this matter be well known when his"research™" is considered!
This is necessary because the possibility of experimentor bias affecting
experimental result is a general problem of science,, and most scien-

tists are vigilant to that possibility. “n -

On scientific grounds, there are two problems with Dr. Nahas "work.
First, the whole issue of the DNA metabolism and.the genetic equili-
brium and how to know when it is affected is one which I do not know
enough to consider, although 1 gather that Dr. NahasV pronouncements
this area must be considered highly speculative. Second, however,
and an area in which 1 have considerable experience*, "is "the-discrepancy
between his research findings and the findings, o,£clinicians working

with young people. If his in vitro findings about”™ the"lc>ss of immune
capacity were correct in vivo, one would have anticipated, that during _
these last five years the millions of young people®™ smoking marihuana I

in ||

would hava shown increased incidence of-infections-.::: At; colleges,

where marihuana use has been documented to include over 50% of the _
population, one would surely expect the use of the health services [
to have shown a significant increase. No such increase has been reported.
This lack of clinical evidence to support the decrease in immune g

capacity is particularly striking when one considers how marihuana is



| The ritual
3 good a way of spreading

of passing a joint from mouth to mouth should be
hWere

infections as anyone could devise.

interfered with,

immune responses

clinicians, ,should have bee

ective
ing a virtual deluge of infections, which is not so .in,-Many researchefs”

ould themselves call
events and the

tual
t Dr. Nahas has not chosen to do so.
behavior of the researcher does not affect the research,

feth the research

and scientific standards,

itself,

logical

as well

suppositions
Again,

make

attention to so obvious a discrepancy between the
implied by the research,

I must say that the
but the problems

as Dr. Nahasl departures from usual
it especiallyjJjnportant”™ for both

Ithical
the lay and scientific communities to wait for replication.-beforqﬁ;>n 9
| =1,

accepting these findings

*  PA
Norman Zinberg, MiDV
Chief"of; Psychiatry
r,m,v =i am 1,
. ji:
DM,
Viiy.le
v . o 173
. Jeo 03 07
okt o Sl
m LD ag]e -t
J-1J,
11
1S e _;> v J.
* ok il e 1
iijl«»wa j: , c«
aitfan/wa

vnv n



HAIGHTASHBURY FREE MEPICAL CLINI

R. Keith. Stroup,' Director ..

Rational Organization for;the Reform
of Marijuana Laws ; -
1237 22nd Street, N.W.

Washington, DC 20037

Dear Keith:

Thank you for your phone call and material oh the Nahas study claiming increased
susceptibility of marijuana smokers to infectious diseases. I am circulating

the report and related materials to my colleagues at both the Haight-Ashbury Free
Medical Clinic and at the West Coast Polydrug Abuse Project.

| agree that Dr. Nahas has used this study to achieve his ow> anti-marijuana
political goals and | hope your release will help counteract the damage he has
caused. The study is weak in several respects; but the area that was most striking
to me as a toxicologist was his claim that the 51 marijuana smokers with a median
age of 22 which he studied had used cannabis products exclusively and did not use
any other drugs. In his press release, however, he stated that the marijuana
smokers "maintained™ that they did not use any other mind-altering drugs although
they drank alcohol and smoked cigarettes. It is well known that alcohol is a
mind-altering drug and a potent sedative-hypnotic. In fact the National Commission
on Marijuana and Drug Abuse claims it to be the number one drug problem in the
United States, producing far more problems than marijuana. It is also well known
that nicotine is a minor stimulant and a mind-altering drug. Numerous toxicologi-
cal studies have been published on far sounder scientific grounds than the Nahas
study documenting the toxicity of both alcohol and cigarettes. For example,
recently it was determined that heavy cigarette smoking during pregnancy caused

an increase in prematurity by weight.

There is no way that Nahas could attribute the findings in his study to cannabis
alone rather than alcohol, nicotine, or possibly even caffeine which I would
.speculate that the subjects used. By deliberately stating that the subjects used
no mind-altering drugs, Nahas was both misleading and dishonest in his toxicologies!
interpretations. It stretches scientific credibility as to how he could ascribe
the findings to cannabis alone.

I also question why he used a control group with a median age of UL vhen his
study group had a median age of 22. This is no control group at all and also
sheds doubt on his findings.
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Finally, even if the toxicological findings vere correct, the subsequent claim
that marijuana should continue to be criminalized or that the National Commission
of Marijuana and Drug Abuse Btudy vas inaccurate is also politically motivated,
dishonest and a corruption of science. For example, almost daily toxicological
reports of the negative consequences of heavy alcohol, tobacco and caffeine
consumption are published in a variety of scientific Journals;v Never does''the
scientist who publishes such studies then claim for example that Just because

a voraan smokes heavily during pregnancy thereby increasing prematurity by veight
in her potential offspring that she should be placed in Jail.

Dr. Nahas has obviously corrupted the scientific process'to achieve his’ ovri;
preconceived political goals relative to marijuana and hls"Study shpuld bfi

disregarded on both scientific and ethical grounds. koot
it ot .n.
Peace and health,
;quoild2 .

£j Gj\ILj
David E.:Smith, M.D.

DESrmjg

P.S. It is also important, Keith, to emphasize that in-our'many”years of
studying and observing marijuana smokers,, ve have found' no-' increase' clinically
in infections or .birth defects that-can be traced to” marijuana-smokinglover

[

that seen in a comparable age group that does'not'use’marijufena.-'d "’ e
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National Orgqgnization for.the Reform of -.HariJuana-LawSfl'-”~ 1to j ljjkoou'; j

1237 - 22nd Street N, W , e | « ¢«11 ;;nofoa «. yjrax>
Washington, D. C. 20037
LI o o |

Dear Hr. Stroup;

In response to the repeated hyperboles by Doctor Gabriel
G.Nahas, 1 wish to submit the following in refutation;

I enclose a statement prepared in May 1972 by the Council
on Mental Health and the Committee on Alcoholism and Drug Dependence
of the American Medical Association which Itself is-atrupdated-version =
of the Board, of Trustees Policy Statement-on .Marijuanai'issue‘cfcin

December 1969.. Apparently the next: to the. last:-sentence: oh mpage--5;' - >
"Many of the. strong, emotions and- controversies -ragirighabout“marijuana
are aresult of years of misinformation™ - is still the case.

The laws against marijuana not only have made criminals
of our youth but also encouraged widespread disrespect for-law®:"’
enforcement and in my judgment significantly contributed to:the - - "m
anti-establishmentarian attitudes that prevail currently. I think
there are two cases in point. Our national experience during Prohibition
certainly was enough to convince every thinking person that that law m
did more harm than good. Until it was repealed, it fostered an era of
bootlegging and gangsterism which ravaged the country during the 1920's.
Then too, the significant data that have been adduced for the past ten
years since the Surgeon General's Report on the Hazards of Cigarette

Smoking have done little to decrease the prevalence of cigarette smoking.

Doctor Nahas' premature release of his as yet unverified
findings brings to mind a similar report released to the New York Times
in October 1970 by Dr. Vincent de Paul Lynch of St. Johns University
alleging that pregnant mice and rats breathing smoke from the equivalent
of one marijuana cigarette a day for ten days produced defective offspring.
To the best of my knowledge, those data were never confirmed by scientifically
controlled genetic studies and moreover, the criticism of Lynch's findings
on rats and mice were gratituously extrapolated to humans.
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Other commentators have alluded to the definitiVe~TeportC-..;
by the Secretary, Department of Health, Education and Welfare on
“"Marijuana and Health” submitted to the Subcommittee on Alcoholism and
Narcotics of the Committee on Labor and Public Welfare,United J3tatea
Senate, March 1971. "Marijuana: A Signal of Misunderstanding™;wa4 the
First Report of the National Commission on Marijuana aqfljgrug.Abust.
released to the President and Congress of the United States on'Marc’i 12,
1972. Covernor Shafer as Chairman noted In his ‘covering; ~ette” tle
intention of the Commission "to place in proper perspective brie of” the-]. >
most emotional and explosive issues of ourltime.”""''7 ¢ ay.lifa

ro.'l

There are two paragraphs in that' Report that Iuthinlc arc relevant
at this Juncture. On page 130, the Report continues! i

’

Marijuana's relative potential for harratb the
vast majority of individual users and its actual impact
on society does not justify a social policy designed to;
seek out and firmly punish those who use itip This"Judgment
is based on prevalent use.patterns, on behavior exhibited bye:
the vast majority of users and on our interpretations of
existing medical and scientific data. This position™also i¥%’
consistent with the estimate by law enforcement.personnel that
the elimination of use is unattainable.

The second paragraph appears on page 140:

[T . 1
On the basis of this evaluation, we believe that" 3>

the criminal law is too harsh a tool' to>apply. to;perso.nal
possession even in the effort .to discourage use. It°implies o

an overwhelming indictment of the behavior which; we believe

is not appropriate. The actual and potential harm of use of"’1
the drug is not great enough to justify intrusion-by the
criminal law into private behavior, a step which our society
takes only with the greatest reluctance. '

I am sure your consultants have referred to the voluminous data
which appears in the Technical Papers of the Second Report of the National
Commission on Marijuana and Drug Abuse: "Drug Use in America: Problem
and Perspective™ March 1973. Apropos of Doctor Nahasl incendiary statements
which have appeared in the public press, may l:suggest..you refer, to
the Report of an Ad Hoc".Committe_e;ofdrthe Council of Academic Societies ~of
the Association of American Medical Coileges:"ArPdtihyof.o""ipraedical
Research which appears as a supplement to the Journal of Medical'Education
Vol. 46, August 1971. I have particular referencet& the suj>chap”~ter
Goals of Communication which appears ,on pagei i727- _etiise%. )

Sincerely yours,

U-alla fa*a /5
ij" /VvvIum
Ddi»fi'.

HPR:mm Hth trd P. Rome”, M-~ Tud



" " page 1 ?>°1 ~

A Few Comments About Dr. Gabriel G. Naha™ his book

Marihuana - Deceptive U"eed , and his recent study “dir lymphocytes

The jacket of Marihuana - Deceptive "./eed calls™the book

«>]) -m, w1
" a scholarly work™ and states that Dr. Nahas- has ""garefully -
"r o) e I Yo ol

evaluated the scientific data on marihuana.- .and.has/produced- a

balanced and objective"™ work.
. . _eeom, S R A U W A ¥
Onepicks up the book with enthusiasm to read the work-.of

Cr
ft scholar, but one"s enthusiasm "quickly turns-to ~dismay and even
me > i
horror as one becomes quickly aware of how. .adroitly a fanatic can

twist the world literature to prove the;premise;he wants to prove. ~
= but. i)
In spile of the promise of the Jacket there ..is,(hothing objective

or balanced in this warped presentation.

A few examples ugive the flavorIof-thjé'vbool'gi";Djrir"?ipas devotes
about 12 pages to a discussion of the Natlpnai Commission on
Marihuana and Drug Abuse. He gives many-quotes which purport to
be direct quotes from the Commission Report-.. .Ihey;'are indented

from the rest of the text and put between quotation marks. I have *

been unable to find any of these "direct quotes.” ;"in the text of
the Commission Report. Most of them consist"of"lifted sentences
(some, but not all correctly quoted) .strung, Together in a single
paragraph. Qualifying statements are omitted*"" " e e .

Nahas denigrates the Jamaica Study - a..°"study done- for the

. omd’ jMA e0 [N <i "f
Commission as follows: < mm - o L
. -v-.rf ru, ( e~ .n.saijl/7
He "quotes™ 1in his fashion "mmene -.of ., the. fbasic*Af-indings of the
N I 3 o
Study .to the effect that no organic damage could be detected attri—

butable to heavy cannabis use.
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Then to negate this finding by quotinﬁ from the same Study
| . 2J;;ubi:r:r, L.nb'uio
the fact that work performance was decreqsed immediateI% after
o> -a - 0 x e VIIIX'
use of heavy doses of cannabis.
The two points are a non-sequitor. . ot N )
. L e)e/y S V.. I 1
The lack of organic damage indicated that long time heavy
use of cannabis did not injure the user permanently.
The fact that the intoxicated person.dlqinot.dww5ias effi-
ciently as the nun-intoxicated person has no bearing on long time

organic damage. . -
Nahas summarizes the Commission Report as follows: i\

*14. The first Report of the National Commission on Marihuana
(1972) does not contain any novel information concerning Canna

bis intoxication. It merely describes the prevalence of the
usage of a mild form of marihuana in the United"-States during
the past decaue. Its recommenclaticns, which would make,.pri—

vate use and possession legal but public Gise*"and possession
illegal, are difficult to reconcile with its .policy of "dis—

couragement”™ of marihuana usage. These "recommendations were
rejected by the .President of th < United iStates,”

This is a rather cavalier way of disposing of fthe Commission®s
1250 page report in which the world literature Was”exhaustively

studied, 48 special assigned studies were Tarried "wat and®"91°/
experts in the drug field acted as contributors and dontractors.

It is perhaps worthy of note that the-xCommis®si®"oddooked at
Nahor work and rejected it as not meeting the “standards of"the
Commission for accuracy or objectivity. “

In discussing the pharmacology of cannabis ;mNahas spates:

"The mechanism of the action (increased"heart”rate) is not
clear and its-persistence among chronic heavyasYr®*remains to
be systematically studied". M * s I -
Ignoring the well-documented -evidence "that";chrbnic *"Heavy "users

do not suffer from impaired cardiaclfunctidnliNahils agc?e”<onnitd say:

"In the meantime, 1in view of the high incidence""of acute



page 3 A

cardiac accidents in the united States "the "use c>fOcaiiriabisderi-
vitives by middle-aged men might present somelhaZurd"

This 1is un emotion loaded scare stateiuent "thati;'hns no place
in an "objective" report? Theonly fact on“whicr/"Nahas based
this statement is that the pulse rate goes fGp foderately during
the marihuana high. : o

Dr. Nahas relies heavily on the work of. Dr. ~atfques Morceau,
a Frenchman who published a book in 184-5 about his own personal
experience with marihuana. Dr. Morceau"s book"may"be interesting
reading but his anecdotal reports can not Bé%Seriously used to
refute modern controlled studies. Dr. 1i"ahas quot@é’biokc;au ex-
tensively in his chapter on mental illness; ﬁﬁ}éﬁgpﬁelieé on
Norceau also for social and pharmacologic .information .ignoring
for the most part, modern research. .. ﬂ/i

Throughout Nahas®™ book the presentation is warped. He picks
~nd chooses what suits his premise givingiiqslpivv,n_’\cglor.ati_on -to
what he reports, 1ignoring, or else treating with.._sarcasm, .conflict-
ing data.

This book 1is not the work of a scholar but ..that of a fanatic.
Dr. Nahas most recent contribution.

Having gained some insight into the kind of man Nahas is as
spelled out in his own book one approaches his recent conclusions.-
Dr. D&has 1is an anesthesiologist, a surprising background
for work in molecular biology. Hqv.ever, he ;candugcted some,jn-vitro
experiments frcm which he concluded that...the,l-ymphgcytes-of .mari—
huana smokers had. less ability t.o fight~rviral anfection than”rthe

lymphocytes pf,,nonrmarihuana smokers,* x0 x= 0 oh

Before publication of his results he called a press conference
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in which he told the press ﬂ:tresults of his ,testyA experiments.
He did not confine him elf to his actual findiiigs"ibutmdrew:sweeping
conclusions of the implications of hit, studies®/"Suggesting thatr”

i»ri? 'rc jj.ide  <w ljw
marihuana smokers are more susceptible not onlly,to“vigfal infe§4t_i\ons
. u s . A "o - . *l

but also to cancer. . v Te.
When Dr. Nahas "paper was published in SciehceJit;contaihed

Inf.i | ‘
no more information than the press release. .The paper ,1s. only a

summary, no details are given of.how.the workn.wasvdone-,rno,protocol*
of results were® published. It is impossible to""evaluate hi3;work
on the basis of what he has published.

Until some molecular biologists hwc an opportunity to: scruti—
nize his study, and until his work can beduplicated in other labo—
ratories, and ultimately transferred from the test"tube™to huran
beings br. ”“ahas *findings must bn received with skepticism.

This is particularly sc since his findings are.in direct contradic—
tion to therit of" controlled clinical® studies".";,No "evidence has been

. * N W i til LI N T IR C»1
obtained that shows marihuana smokers to be more susceptible, to

viral infection than non-smokers. ] -
- o .d ta7ii9s:0ti! m >cio'rq
i C.~y;:J0 V.: r.fiii F2V9 *3 8fl
Vi di-it='V.k e e %5ed e sis .o 'O'htlsv adj bs-jisl armed
a ¢ ! noiriw s.. mof"snm 9di ,19voo*:cM

o'sor.oin'T.-sc'j on9iq s nl —



The study, "Inhibition of Cellular MediatedlImmunity 1in
Marihuana Smokers,"™ by Gabriel Nahas et al. raises: the. interests
ing possERility thag chronic marihuana use mg¥,PeJ&pr5elated <]
with weaking of the body"s defenses against disease. Dr. Nahas
and his co-workers suggest this possibility on"the-basis of
retrospective reasoning. That 1is, they observed an effect in
the present (apparent impairment of certain cells.of the
immune system) and tried to assign it to a cause in the past
(chronic marihuana smoking). Regardless of how carefully con—
trolled such investigations are, they are risky ways of draw—
ing conclusions. For a very long time, logicians have known
that retrospective reasoning is fraught with dangers of coming
to incorrect hypotheses. Yet medical scientis{s, i}ke Dr. Nahas
and his colleagues, continue to use it, often with unfortunate

results.

The only legitimate way to test a hypothesis is by prospec—
tive experiment. That 1is, groups of people should be examined,
in this case for the health of their body defenses; then, mari—
huana should be administered in controlled fashion to some of-
the subjects; and changes in the Immune system, should be,looked .
for over time. In the absence of such a prospective study, the
possibility raised by the Nahas paper can'™e® fegarded as nothing
more than a possibility, worth testing properly.-";r

The trouble with possibilities based on retrospective
information is that they may be nothing more than illusions
motivated by"the bias of the investigators. Especially in
emotionally charged fields of inquiry, researchers may seize
on something as a cause of a phenomenon only because they are
blind to other possible causes. In his past writings and
public statements, Dr. Nahas has made it clear that he regards
marihuana as an evil and a menace. This obsession with mari—
huana makes the validity of his hypothesis especially suBpect.

Moreover, the manner in which he chose to release his
findings - in a press conference before his article was pub-
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Secondly, the studied group ranged in age from 16
to 35 years, with a r.ediaa age of 22 years; the control
group ranged in age from.20-to .-72ivoars fcwidmc-nedian
age olf 44 yea‘ré .This age difference is inappropriate,

. hi's / J ;0..jiUvzqg" <Jf lo muodss svrJosUo na
Thirdly, carefully-conducted studies of biologic
effects-' of other substances ‘Have shown”sidildruinivitro'S

inhibition of leukocyte activity. | enclose a cony of
one'such reported: study; from a Germa~”viniveyslt®an'ir
published in 1971, concerning aspirin. Mahas is no.fool:
he almost-certainly is aware‘of these-,otherustu'd’ies;]f His'
failure to mention them in connection with .his report.on
die alleged effects’of marijuana wasi):ttieril’ probably-l 'l
tentional. In.chat case, it was alsq very possibly a will-
fully misleading thing'." Aclbest, Uahas*°report”is *a nud™**
dicr, not a clarifior. And, chat is unfortunate, since we
have plenty |t fnaVilread, " Ir< o

This updating afford3 he again'the'opportunity of '
pointing out that 10 substance.is vithout Jjjie.,possibility
of causing some damaging of-'disadvantageous effects'on’a
living .organism.or its functions.” That, .howeveif, is. not .
really the question'. If the "s’trength™ of legislation con-
cerning use of various substances is. to, dppe.nd. uppn, scien-
tific evaluations of biological dangers from use o'f thoVe
substances then ve.must, markedly cb ’\ge our. approach and
get to uor* redi.si ctlvely on the der. onscratedly aestruccive
substances,which we, now pore ..or .less™acccpc” Jfer™ unchecked
public use. k'e might begin with alcohol”™anci nicotine"™ —-
.but wewon't. Cannabis;is far,, far .dovpifO~ the, lj.pj: of:.bio-
logic ti-.reats, ar.d to criminalise its er on that basis
is patently indefensible.- = ltj a I ;

Legislation which criminalises;thejuser, of cannabi3
simply cannoc be justified by appeal to medical data con-
cerning the threat of. cannabis «to .the..hunanjorganism. -This
remains the major message, and it is no way less certain
now than when | wrote you some weeks ago! Jt’

* .. o0 -lring 9 Ja

ty
- 'i:-Respectfullyd "JOvioY x*»W)o:«.“;a

f/. B. "Bjo/nson, M .D.,~
Associate rpofcssor, University
of Minnesota;
Member, Minnesota State Medical
Association Subcommittee on
Alcoholism and Ocher Chemical
Dependency;
On-fHrnrror. Health Professior.als

* %

*
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Marihuana -- Deceptive Weed by Oabrlel O. Hanaa Hew York

Haven Preas, T57T ' fl
to appear In

New England Journal of Medicine
March 29,. 1973

il
Cne property of cannabis, certainly as Interesting as any other, 1s that

an objective account of its psychoactive effects and the consequences of Its 1
. rwT
prolonged use seems Impossible to achieve. Judging by ;the reports of Oayard

Ui
Taylor, Fitz Hugh Ludlow, Theophile Gautier, Charles. Daudalalre and J. J. |

Ho**eau (dc Tours), this was even wore of a problerﬁ.ln the 10th century than

- ~ N *

it is today. Most contemporary authors writing’ in.,the ff.ald of psychoactive
*
[

drugs are quite conscious of the role of thelr owrt1 "bias and beyond ldentifying
1t, attei.pt to r.lnlr.lzo Its Influence on their vvorJ ‘S'qﬁo the author of thls—
book, iic has unabashedly published.the most,biased account of cannabis since
the 1033 publication of Marihuaru . The New 3amm, hous*3hd”*by the anti-.v.arihuar.a
crusader, F. T. Merrill.1l It is an attempt to UE;]JitCli'?{nj MenJ some scientific

authority to the. dancers involved 1r.1 the use of'i.'u\r/"shueimiY;9 the result 1s a
-lla . I

repetitious and strident pasticcio of hazards which ;ggdeu who are knowledgeabl eﬁﬂ

about this drug nov; recognize as largely mythjca.l_,. ;Thfs “Ts not. to say that I

J
there are not real risks Involved in the use of cannabis” @s there arc with
J iiruJL 1

any psychoactive drug, bjt unfortunately the hyperbole which so characterizes
this look cakes it Lut oirj ir‘re addition to ﬂ.]e_sca"\l/fl-i*tj ature which lus 1
been so counterproductive in drug education programs.--=jjo

Given the fact that Ur. .Tahas sees the growing use of-marihuana in this B
country as the green Menace which threatens to destroy cur v/ay of life, his

missionary fervor “nditgndent.i.ousncss are understandable, out what he produces m

|ls a klrd-)f,psychopharzﬁa,colog/lc McCartyhyIsn which compels hln to use Tl
nU|W|(or L

i owhw* io71 oj
Mo »,



liBhed in Science - aureate that he is more interested in
. . . - vn;.-}j.33 70::. .
propagandizing than in presenting-data. 1la Jus—pre}sjs trelease
he states; "For a long time educators® and -legislators: haver =
C< [-j7ontztll ' 41 _mep

wanted hard facts about biological damage from long-term Uisage

of this drug. Now we are in a position to start supplying them
with such facts." ;FA0G|IT ?0JFin2

The facts of the recent Nahas study are not "hard."™ They
are more of the same kind of research thatanti-aarlnuana cru-
saders have relied on all along;; 'conclusj,i*(*)ﬁ*s*,Jb’\é’p\a"«_bhf,slopp’\
reasoning drawn from observations® that may: or imay notnhave,

" ee of e e r.....

something to .tell-us about real-world; uses of thh “drug..*",;,

As a physician who has studied marlhuanaexgg1 asn y.. years,

I do not believe that mahere 1is einy: evidence, ;that.iUSQ ofdm,e
drug causes short-term o.- Iohg term adverselmedical: effect

o if ,:J?0Y wo* N
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15 February 1974

Senator Stanley Thorup, 7
Chairman,'sSubcommittee on-Criminal Law-and Corrcction?,""
MinncnotarStatc.Capitol.building, A S

SAINT PAUL, Minnesota '55101 ) v '-:[ :

Dear Senator Tltorup;

m-'j'|" orfd "o
During :your .Subcommittee hearings seyera”fj'cel:3 .ago,..

you anked that | submit arwritten statement‘concerning the ,fs''

medically-related bases for Judgement-re- decrimitialfsation.;:
of cannabis.yl.did. that. SinceiypM£?JLe3islatiy™.jjud<»ement
must, or.should, depend upon current data, please-"accept™”
this brief addendum to," or upda'ting”of,::thaC s''chtemehtp7

In the weeks since'your'hearingsland ny-’stateaent,''-!
perhaps tho most 'notable .published.| inforp3tiop;;regarding(
cannabis has. cone from.Nahas. .et_all.,_ who work at Columbia
in New York. They released to‘the 'lay”press;zthen 'published- *
in the journal SCIENCE, information concerning inhibition

of white blood cell activity in long-time users of marijuana
This material was reported in our local papers, and it nay
have cone to your attention. | enclose a copy of that article

from SCIENCE. ....

| cannot.connent as a biochemist on this, but | can
connent as'one awatfe'oflscientific nethod. Also, | have
heard Nahas speak and aware of his attitudes toward mari-
juana. Finally, 1 an a:rare of many other studies of bio-
logic effects of various substances.

The experimental or studv sample u/ied by Nahas et al
was made up of voung persons who had used marijuana an
average of four times per week for an average of four years.
They were reported as using no other drugs-This.; freedom,
from other drugs is not just challengeable: it ™is prepustcr-
ous. At least some, and perhaps all, of those subjects used
caffeine, nicotine, alcohol, aspirin, amphetamines, barbiur-

ates or antihistaminics, for example, during those same years.

Go any observations on white blood cell (leukocyte) activity
or on anything else cannot establish causal relationship be-
tween cannabis and whatever "effects™ may be observed. That
is not to say the the inhibition of leukocyte activity noted
by Naha was not caused by, or its cause contributed to by,
cannabis. It is simply, but importantly, to point out that
no causal relationship is established.

-
=C(D
éc—l-



half-truths, Innuendo, and unverlflible assertions and."to™dlscredlt:"i

all the najor commissions and reports which failed to certify cannabis as a
10 Qi
great deceptive menace. Thus beginning with th* flrltlshy Hemp Commiggion of

1894, he dismisses the LaGuardla Report (1944), the Wootten Report (1969)
LI |

the N.1.M.H. Report to Congress on Marihuana and Health -(1971)v and the
First Report of the National Comlsilon on Marlhuana and Drug Abuse (1972)

Along with attributing youth®s Involvement with marihuana® to "permissive
cw . - iim

education” and the decline 1n "religious Interest,¥ and related to his view

that drug Information 1s too easily available, heralsg.holds the authdrs of

I
the leading recent books on cannabis as responsible for addlng to the

corruption of young people through misleading them.

With the exception of the chapter on chemistry which 1s .both accurate
and comprehensive (perhaps because 1t 1s the one which.most nearly
escapes the author4s moral outrarc), this book cones claaer to belnn a
deruonology than a considered discussion of cannabis. As such 1t will :
undoubtedly be used by those who would retard the*slowlyudeveloping

e L o md™ A |

progress of the last vear or so tov/ard a more enllghtened approach to;
e ei cr o ff N

the growing social use of marihuana. But, alas,” nronress 7is rarely linear.

Morrill, F. T.: f<arlhuana, the. Tew and Dangerousi.Drvgv,® Opium Research
Conmlttee, Foreign Policy Association, Inc. jhashington Tifflee i"7200"/
National Press Bulldlna. Vlashlnatan. D. C. (March 1 9 38 ) " , )
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Bird* Defects

It M) Hafty All HE? A (iulrte > Blrlit Hefrviv
b}/ Virginia A fjar *ml Joan Hick, 492 pp, with
(lfu., $993 Trilcent Freii, 1SiJ.

“la my baby nil right?" Medical per-
lonnol often must struggle for words
to explain the nature and consc-
qucncca of birth defects to stunned
parents. In the emotional milieu of
such a birth and in later treatment,
everyone who deals with these chit-
drcn-physicians, nurses, social work-
ers, therapists Hnd
profit from reading Dr. Apgar's book.
In collaboration with a professional
writer, she has produced a readable,
Informative book.

This Ir not the usual enumeration
of syndromes and statistics. A warm
Interest in parcnl and child is evident
in the insertion of pertinent ease his-

parcnts-will

.tories and a.patient, logical cxplana-

tion of even the intricacies of cell
division. Complicated medical termi-
nology Is refreshingly 'absent. How-
ever, terms commonly used in de-
scribing abnormalities or which
would bo encountered by affected
families arc included.

Most parents would do well to read
the applicable parts of this source
book. Its orientation is toward ex-
plaining the nature of a hirlh defect
and the evolution of a rational plan of
treatment. The authorsthave care-
fully avoided endorsing specific
therapies so that one can get an over-
view of treatment modes currently in
favor and fads are not given undue
prominence. Specific references to

medical literature arc not included,
mbut general references where laymen
can obtain helpful literature arc

found in almost every chapter. This is
particularly important in dealing
with conditions that lead to chronic
handicaps.

The first chapters of the book deal
with life before birth and what can go
wrong and why, These discuss how
life begins, the various stages of fetal
development and the many genetic
and environmental interactions that
produce the newborn child. Later
chapters illuminate specific abnor-
malities and the book ends with an
excellent chapter on genetic counsel-
ing nnd an interesting discourse on
how to prevent birlh defects.

Uiaum Hlt, MD

JAMA, April 30. 1973 « Vol 724, No 5

Marihuana health rare system. They point outJ
some (lelieienccs of hospitals, nursing
homes and physicians. Hy substitut-
ing I'hIP fnr "'SOME" they develop an fl
Of the spate of hooks about mari- indictment that is utvesome in its ex-B
huana published recently, r. sl have, <*panne. With this.as an assumption, it
viewed cannabis as a rathe, benign is relatively simple to justify their

Miihuring: VUHpllir \Serd, v Cd-rid C

Nahu.H I jfii. —ilut, I-V.Il. U.uii I'rrw, HYjAp

drug. -j conclusion is usually, iproposal of two or three thousand B
rcachtv .liter a plethora of pharma-' pliysicfan Inspectors "fully qualified" B
cologic, sociologic, and historic data in their specialties, traveling about

have been presented and interpreted,? ‘'the-'country 60 weeks a year eval-

often with a hint or more of bias in uating all physicians. ju
marihuana's favor. Granted that a to-,
tally objective book on the subject

Perhaps the nom do plume of theB
senior author is the key to this book.

is probably not possible, one might,,, There.appears.to be a deliberate at-,
settle for a well-reasoned nnd 'docu- tempt “to please” those who could dc- fl
mented volume slanted against mari- grade tho physician and control HuB™"
huana. This Nahas has altcmptod-lo'- systems An allcrnato Interpretation

do but has fnilcd-Juc to his undis- might ho for tho physician “to please"—
guised belief that marihuana is.not; <thc'peoplo by reclaiming tho special B
only harmful but evil. position of the doctor In tho public's®
To,support his essentially moral- .. hcart-or e|Se..,.

istic viewpoint, examples of biased ' It'is well to know what is being™*
selection and interpretation of said about the medical profession, butfl
studies and omissions of facts abound m mo not re-id this book if you aro not®
in every chapter. Although there is prepared to be more objective than

much accurate- information in.,lhi$ «tho authors.-
Kt L H Lf%
Mim4 uon*tﬂgm *>Uf]

book, especially in the areas of botany

and chepiistry, so much of lhcyo)urne °if|j aito*.
is distorted that one'must know the*
marihuana literature in order to
Hematology

judge the accuracy of each statement >-.VI~I'inon
Accuracy, however, is not of prime lIrraaiobip: I'rnrlplr* and Predict, tJhitcthRy
ch-

importance to-Nahas became forJiin}. Charln E-Jlrnccl.

_ Km, lit, R|I;{<> ,
marihuana is not only destructive',’ man’732|jp with |||u>,$ZQYear Book Jle IC-a|]

rubliihen’, 1972

but evil and should, therefore, be

eliminated with little or no consid-! The rapid expansion of knowledge"
eralion of the cost to our basic social in the field of hematology lias stimui-
values. W hat he ultimately fails to« *latcd -a .proliferation of new text-f

face is the concept that *o view can- books. It is also indicative of thc]
nabis as a curse rather than a prob-,. wealth of information available that”
lem is a tremendous step backward all the new books, \\'ilh one exception,

for medicine. arc muUjaulhored. Tin's allows the®

Rar.«r |, Lxio*-. SID * e
gs 1‘LkUc Health Sen k« HotfMii
un .

various contributors to speak with an -fl
.thorily in their fields, but dues de-
mand a strong editorial policy. The
. (A present monograph is highly success. .
Medical Care ful in this particular area and Dgl
[lun You Can_CtI Hfiitr MrS|cil Care,for Leu® Mengcl, Frei, and Nachman arc to be
Monet, b Morr% Placcrt nnd Chnrk-iS. 11ar- — congratutated.

uicit, . 1799 Walker & Co. (72 5lh A've,
NY 10019 197 2 sh A

Thqg sections of this book arc logi-B
cally presented. Erythropoicsis, rcifl
blood cell maturation, and stem cell
kinetics are followed by a descriptiodn-

This brief and easily read book
presents a curious combination of
condemnation and praise for the of iron metabolism. Subsequently
medical profession. On the one hand, chapters concerning the aplastidanad®
physicians are described as almost
diabolical in their intent to harm and
impoverish patients; on the other
hand, physicians are almost angelic in

refractory anemias arc presented.
Next, the megaloblastic anemias aru
discussed and then this section ij
completed with a chapter devoted tJ
their ability to care for patients nnd transfusions and several chapters de-
to police themselves. It seems that voted to hemolysis. m
the critical factors arc specialty board | found the sctond section of thifl
book to be the strongest. This is th™
portion devoted to white blood cells

certification, large university centers,
and a monumental medical sophistica-
tion of patients. and their diseases. It begins with ax

Tho authors, by telling horror sto- excellent chapter concerned with Icpl
ries, build a ease against the whole kocylc physiology and metabolisl:w

The Book Forum 63
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Gabriel Niiliiiklbook Marihuana'Dri.-cpIi"vtd'Weed'{shouId bo closely

,in. i 'nr

examined Ir/ this Court. Several selected quotations follow which direct

this Court to an understanding of Dr. Nahas* orientation.
m-i.VC.M "illl
Hemp plants were wldcly:cultivated in
the United States as a fiber crop'by’efirly
American settlers. George WashlrVgfon grew
Cannabis on his own farm, notlto smoke,
but to use in making ropes, Marihuana and
hashish were unknown'as p.Ie.a*su.,rei-{'lr.l/-
duclng drugs. The vigorous and indus-
trious endeavors of the young'Puritan Ameri-
can Republic seemed'to be incompatible with
a habit of inner contemplation ang,departure
from reality, p. 7-6 A

5. Recent reports, confirm older opes
made over the centuri'ek,fand’Indieate that
the daily use of Cannabis preparations (con-
taining 1to 5%dvilta-9-THC):'fs’Associated
with mental and physical deterioration

as well as sociarstaghation'.'ﬂ'pvil. *\19ut'n

According to some'educators over the
age of 40, the permissiveiy brougKt'u“p
young people of America have been given
too much too soon; andlhave notlbeen of-
fered any guidelines lii'many -mstanipes,
a major goal of progressive education Is
the instant and effortless gratification'of
the school child;* Disciplined'schecfuung is
frowned upon as preventing self-r'6al]i;ation
of the child'.«'*'The febr of fostering?¥* destructive
guilt complex™ in' the'y6urig:leac(s™ot"e with- e
holding of traditional Verbal'i-eprop” or light
spanking. ' Many of these “oversensitive, spoiled
youths arewnable:lb-dcvetdp the{rwq resources
and resilience, and thcif thresholdlto'frustration



A
and boredom is dangerously lowered. They are
not taught the discipline,of hard work;.;theyi«ire>
not told that the learning process is in most instances
ai.ard one. p, 258 . i-nnt."") 2iH*yd hnn 0

Man has a very deep craving to go.b.eyondi liuo'.;
the narrow bonds of a mortal existence. Modern
man escapes, this permanent, and .fundamental drive
no more.than his,ancestors did,.. When the rising
generation uses drugs to quench its, thirst for
e-vasion, it is reverting, to.an old mystical practice
in which the most primitive tribes have always in-
dulged. Itis also pbviuus,that such practices,
which do not ennoble;mnn,t,can only, prevent him
from,reaching a truly lofty goal.,.,Butiyouth is still
willing to take tbp.risk.of damaging-.his future for
the sake of passing exaltation of his, (jmagination,
pe 263 -t i

There is a need for wider,professional and
lay education about the,dangers ofitaking drugs
without informed medical adyipp, ".However, this
information must be given with carc>f.jToo often
education is the mere dispensation .of,objective
information. Many young people r.eport that only
after hearing 0Ol*reading about drugs do they decide
to experiment themselves and find out "really what
it is all about.”™ p. 265 irj >

Cannabis sativ.i was first-used :as;a mind-altering
drug by significant segments pf,the,European popu-
lation in the 1950‘s, when the economic recovery of
the postwar years created a demandifor in-
dustrial and.construction workersi oWith the
influx of West Indians, Africans,, and ITurkish
Cypriots, the use of Cannabis.in thie forms spe-
cific to each.of. these.-cultures™becarae.'part of
the British scene for. th.cjfirstutimeiirv.thc history
of Great Britain . MP>ut tho,use.pf,Cannabis rapidly
extenc .d.from thes.e.rqgigrant >vorkfcrs>to the new
"swinging™ generation whiph,was-coming of age



in Britain. The croHidivnf tratitionrtl®religious
values, the breakdown of a life centeV"dd around

the family, the Church of England®,larid the monarchy,
and the general permissive attitudeladopted by many
educators, are genera! factors difficult to evaluate
but which did contribute to theladoption of Cannabis
intoxication as part of a new life-styleV> Marihuana
and hashish use are also inextricablylinkcd araoug
the young with the appearance ofipopular "rock?””
music, all-night clubs, coffee bars, Beatnik and
Hippie culture, p. 25

It is possible for a group of intellectuals with
important assets of talent and ability to use with
taste and discrimination, for their own comfort
and pleasure, psychotropic drugs including
Cannabis. Many of them, after a number of years,
may outgrow the marihuana habit, and find non-
pharmacological ways to gratify themselves. But
what about those who by birth or opportunity do
not possess such resources? What about those who
must be satisfied with a routine and uninspiring oc—
cupation? Will they outgrow or control as readily
the chemical gratification so easily offered by Canna—
bis, especially if this drug has become socially
acceptable because of its use by those in the professions
and the universities? As a facetious Englishman re—
marked, "And what happens when grass hits the grass
roots? Who will do the hard work?" p. 267.

Young people today prefer Cannabis to alcohol.
They may obtain greater, longer-lasting eu—
phoric effects than those derived from much
larger quantities of alcohol and without the
unpleasant side effects that follow excessive
libation, "The pleasure of smoking marihuana
has convinced many students that this drug
is better than alcohol™ (Greenwald, 1968) Just
because Cannabis, when available, ispreferen-
tially used by the young, itrepresents a"much
greater abuse potential and consequently #*

a greater danger to health in that age group



than does alcohol. linlikolwino tlond cannot
take a little marihuana; day'in. and day.o_ut with-
out running the risk of rapidly! developing tolcr-
ancoto thiu drug. p-,72-73.:0 Jifi brtr,
. e erfulr.o/jbo

Criminal behavior ip the most-"ovbrtf manifestation
of social malaise and has multiple caUBes. Its Incidence
among Cannabis users has been exaggerated by well
meaning anti-drug crusadersp;- 286i1>
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ARGUMENT
|. RESPONDENT'S APPENDIX OFFERS NO NEW OR COMPELLING INFORMATION
In an apparent attempt to supplement an already exhaustive record, respon-
dent has included as an appendix to his brief several statements made before the
Senate Subcommittee on Internal Security during May of 1974, Attached as appendix
| of this brief is a letter from Sc-nator James Eastland, Chairman of the committee,
with that committee's press release dated May s, 1974. Senator Eastland states:
There is one point that | would like to make
clear at the outset to avoid any possibility of mis-
understanding. In its previous series of hearings
on "The World Drug Situation and Its Impact on
U.S. Security" the subcommittee made it abundantly
clear that it was opposed to sending young peqP,Ie
to jail for the simple possession of small quantities
of marihuana for personal use. | have repeatedly
gone on record and supported this position. This
IS no longer at issue.
The Committee was only concerned with the open distribution of marihuana,
in the military, and invited known anti-marihuana persons to speak before it while
endorsing decriminalization. A short commentary on the appendicized statements
while not necessary, may be of interest.
The first statement submitted is that of Julius Axelrod and contains merely
a description of some of marihuana's physical properties as purportedly found by
Axelrod's research. He notes, as was discussed at hearing, that the polar metabolytes
of THC are stored in tht' fatty substances of the body. Axelrod helieves that the

11-hydroxy THC metaholyte does have essentially the same psychic effects as



cannabis in whole form. He cites no specific studies of his own or others for this
proposition. Most importantly, he postulates no consequences as a result of his
studies. He advises further research. At no time does Dr. Axelrod say anything

that would indicate that marihuana is hazardous to public health or the general wel-

fare.

The next paper in respondent's appendix is a statement by Nils Bejerot
of the Karolinska Institute of Stockholm, Sweden. This paper demonstrates that
unscientific fanatacism is not confined to our continent.

Bejerot believes that marihuana is addicting, describing an "abstinence
phenomena”. He states that physical dependence is not included in the strict
concept of addiction, admitting the validity of the National Commission report on
the subject (Marihuana: A Signal of Misunderstanding, page 87), but  arriving
at his own peculiar conclusion that all euphorizing drugs may give rise to psycho-
logical dependence. As Judge Norman noted from the testimony of a witness in
United States v. Grady and Thorne, set forth in full in appendix 2 to this brief:

In human beings, Pleasurable experiences are
sought to be repeated. Thus for many persons,
listéning to the music of Bach induces "Bach-music
seeking behavior,." and in others Sunday TV pro-
gramming of the NFL and AFL Produces_ foothall-
watchlnP seekm? behavijor." In essentially all per-
sons, pleasurable experiences with eating and drink-

mgi produce, from avery early age, clearly notice-
able’ 'nourishment-seeking behavior." (p.s)

Bejerot also notes:

Y > 2



A serious complication of cannabis_ use is, chro-
nic psychosis (m,samty?], a condition which has
long been recognized where cannabis abuse is

endemic.

Statements such as this totally ignore the basic research and literature
on the subject and the specific findings of the National Commission, (p. 59)

Bejerot continues:

If the Committee has any doubts about the existence

of chronic cannabis psychosis, it can initiate a sim-
ple investigation to eliminate_the question. The rates
of schizopfirenia among relatives of verified cases of
schizophrenia are compared with those of relatives
of_Persons_wnh chronic cannabis psychoses, there |
will be a difference in these two rates if we are dealing
with two different conditions.

Obviously, Bejerot is making a lot of assumptions relating to genetic schi-

zophrenia and the existence of a syndrome known as chronic cannabis psychosis.

Additionally if such an experiment is so simple why has it never been done?
Getting to the real point of his testimony Bejerot states that marihuana

causes "intellectual deterioration”, which may be "irreversible" and avagabondism
Ag.'in, this is sharply contrasted with the findings of the National Commission, (p. 98)
Bejerot concludes his paper by comparing a Swedish two-year experiment of per-

mitting limited access to opiates and amphetamines for intravenous injections as

having a direct and positive corrolation to an undefined "crime rate" thereby con-

cluding that marihuana would do the same.
The next statement is that of Henry Brill, a member of the National Commi-

ssion as was Dr. Thomas Ungerleider. Brill states:



In summary | would say that | found m¥self in com-
plete agreement with the conclusjons of the Commission, .
and this attitude was reinforced by personal observa-
tions in mental hospitals here and’in Greece, Morracco
and Jamaica during my work with that body.

Next included by respondent is the Kolodny report concerning the depres-
sion of plasma testosterone levels after chronic intensive marihuana use. The impo-
tency scare publicity given this article is thoughtfully included by respondent in
the Newsweek exhibit. It is indeed ironic that the proponents of proscription who
originally relied upon premises that marihuana directly induced the user to rape and
kill now attempt to support their position with inferences of causal impotency. A
reading of the report quickly dispels any such fears. Twenty heterosexual men who
used marihuana at least four days a week for a minimum of six months without use
of other drugs for six months were the test group. These facts were established only
from the taking of a history and the subjects had control over their own dosage and
quality of cannabis.

Sexual functioning was unimpaiied in all subjects

studied except for subject 1, who reported potency

problems intermittently over the preceding year, "

and subée_ct 10, Who reported markedly impaired |i-

bido and impotence of approximately six months du-

ration. Subject 1discontinued use of marihuana, and

at followup study two months thereafter, was ex-

gertencm no difficulty with the erective function.

ubject 10°declined abstention from marihuana.
So much for this anxiety. In those subjects who showed decreased testosterone levels
during the study there was an immediate reversal upon cessation. Pragmatically,

it can be said that at the present world population and considering the widespread



and 4,000 years of use there is no danger of infertility. Moreover, the study has
not been replicated and in fact Drs . Mendelson and Meyer of the Harvard Medical
School's alcohol and drug abuse research center have found no depression of
testosterone concentrations in the blood of heavy users of cannabis under rr.ore con-

trolled conditions.*

1

These studies are reported in Marihuana; The Grass May no Longer be _
Greener in the Au?ust 23, 1974 Science and Marihuana; Does It Damage the Brain?
reported in August 30, 1974 Science hoth authored by Thomas H. Maugh. These
two articles illustrate the position of those, like Senator Eastland, who have an,
exaggerated view of marijuana's potential for harm notwithstanding his decrimi-
nalization position. The articles at least provide a useful survey of the sharply
conflicting” medical reports currently available. A few comments:

a. The author erroneously claims that marihuana legalization advo-
cates base their position on "an assumption that it is harmless." (p. 683) Heis
apparently setting up a straw-man which he then knocks down. This evidences
either his ignorance of the social policy considerations behind marijuana decrimi-
nalization and/or legalization or his prejudices towards continuing ‘the criminal
Erombmon. The medical debate concerning marijuana should not be permitted
0 frustrate decriminalization. No one is claiming now, nor has ever claimed, that
marijuana is totally harmless. _ S

~In fact, maryuana was blamed for many years for violent crime, insanity,
heroin addiction, and sexual excesses amon? other things. Thus the author is in-
involving himself in misstatement when he claims that "marijuana in its various
forms may be far more hazardous than was originally suspected." (p. 683)

b. The author appears willing to list as "maY cause" every claim made
e¥ﬁn by a single researcher, regardless of the lack of replication by H.E.W. or
others:

¢. The author erroneously says "The research indicates that cannabis
causes shar? personality changes. . " ﬁp. 683) when in fact this is merely an un-
supported claim. The author, a week later, considerably softens his Rosmon to
|thte p%55|b|l|ty tlha(t Ion7g/5term, heavy use of marijuana may produce sharp person-
ality change. © " (p. ; , . .

d. The author makes no attempt to differentiate hetween the serious re-
searchers and those who offer only their personal prejudices and opinians, e.Pg.
Hardin Jones (pp.683 and 775), Kolansky-Moore fpp. 685 and 775), W.D.M. Paton

. 685). Ir715%1e instance, Hardin Jones is actually used to support Kolansky-
oore (p. .



Next the statement of W.D.M. Paton is submitted. Paton is discussed at
some length in Dr. Grinspoon's hook Mnrihi ana Reconsidered.

1
(cont'd) . .

e. Several of the reports, cited involved ex_tremeIK high dose levels of
THC rendering the results inapplicable to the question of how marlLuana affects
humans. This is not always mentioned by the author. E.g. Rosenkrantz (p. 684),
Heath (p.776?{ and Tennant (pp. 685 and 776). = _

f. The discussion of the Harris and Lessin-Silverstein research as con-
trasted to the Nahas study is helpful. Lessin-Silverstein suggest the pQSSIbIlI’[Y_
that other components may compensate for any supposed immune reduction as clai n
by Nahas. They found no actual immune reduction when marijuana smokers were
atdrgqmster?d a standard skin patch test. The Nahas data is based on in vitro
studies only. _ o

0. The author fails to note that the subjects in the Kolodny research used
their own marijuana; there was ab; elutely no control over dosage or stren?th.
Nevertheless, the Mendelson-M -y' ¢ controlled study is discussed, which found no
change in the testosterone le?  “under controlled conditions (p. 685). _

h. The entire seconu part of the series ignores the H.E.W. Report which
offered the following comments concerning the possibility of brain damage:

Definitive conclusions regarding cannabis use and

P_ossmle brain damage cannot be reached at this

ime. Thus far, such a causal connection remains

unproven but neither can cannabis be completely ex-
onerated on the basis of present evidence. It does

seem likely on the basis of the Jamaican stud>{_ that
brain damage is tot an inevitable nor even a IkHY
result of chronic cannabis use when at a level tha
would be considered heavy (e.g., an average of 7

cigarettes per day) by American standards.” In gen-

eral. there contiriues to be little evidence tosug-

gest that light or occasional use of cannabis has serious

_ eleterious physical effects." _

I The author gives wide discussion to the claim by Stenchever that
marijuana causes_chromosome damage (p. 683). He apparently ignores the H.E.W.
conclusion in their 197; Report that: _ T

"The possibjlity that cannabis preparation might
cause genetic or birth defects has been a source
of concern although there has been little evidence
to support it. The bulk of present evidence, par-



Even one of the most vociferous opponents of the
legalisation of marihuana in England, W.D.M. Paton,
admits that "life is in fact built up of such dependen-
cies. . . (he is referring to his habit of eating Kel-
Iog(%'s cornflakes each morning). Any habit regre-_
sents one: some dependinces are trivial, some benign
and pleasurable, some not so benign: some, such

as dependences on friends and family and work, are.
part of what makes you what you aré.a The possibility
of harm to the individual or society is not a function

of dependency per se, but rather of the harmfulness

of that whichis depended upon. In the case of mari-
huana, the dangers are not well established.”

Dr. Grinspoon also discusses Paton's theories relating to the association between

1

(cont'd)

|
Marihuana Reconsidered at p. 259 (Bantam ed.)

ticularly that of well cont. giled studies, suggests
that the likelihood of gene.ic or neonatal abnor-
malities arlsm? from cannahis use at present

social levels of use is low. There is no con-
vincing evidence that chromosomal abnormalities
arise from marijuana use. The Jamaican study of
chronic users as well as other studies of the ef-

fects of THC on chromosomes in human lymphocytes
(tYpe of white blood cell) indicate no changes

related to cannabis use. AIthou?h there have been
isolated case reports of abnormal offspring born

to mothers who have used marijuana and other il-
licit drugs during pregnancy, more systematic con-
trolled investigation has not’borne this out. As

has been indicated, animal research at substantially
higher dosage levels than those likely to be employed
by usetrs”showed no evidence of hazard to fetal devel-
opment.



cannabis and heroin. > After citing Paton's three stepping stone hypothesis, he
logically, scientifically, and factually refutes each.

Paton states:

The question of Iethali&y in man is important.. Since
few practitioners would know how to diagnosis

a death caused, or contributed to, by cannabis,

and since it could not at present be proved by
forensic analysis, only scanty information can be
expected in any case.” The case reported by Heyn-
dricks, et al. ,"in light of this, is rather convincing.

It is difficult to follow a scientist who postulates because it cannot be proven
it must be so. Pa'ton ignores the findings of the National Commission (page 56)."
Paton then proceeds to show how marihuana "could" theoretically cause death.

One could also postulate a death due to marihuana where a man wadking beneath a
tall building is hit on the head by a large package of marihuana thrown from the up-
permost floor,

Paton makes claims of teratogenicity andfetildeformity citing absolutely no
studies and which is completely contrary to the National Commission report's find-
ings at page 84. It is also contradictory to the statement of Stenchever, infra, also
offered by respondent. Paton, like Nahas, is apparently privy to exclusive and

3
Ibid. at p. 271-277.

See also testimony of Fort (p. 50) and Grinspoon (p.84) on this subject.



unpublished research. He states:

A ver |mPortant question is whether cannabis
directly affects the genetic material, i.e., nucleic
acid. Early reports of interference with cell division
indicated this.  These have been confirmed. Dr. Nahas'
report here has clinched the issue. One must notice
that general anesthetics as a class can also produce
fetal ab_normahtx. A provisional hypothesis for tera-
toHenmlt_y theretore, IS that this action of cannabis
reflects its fat solubility and relation to anesthetics,
and constitutes a sort of anesthesia, for instance, of
limb buds developing in the fetus at critical periods-
hence the reduction-deformity,

This "provisional hvpothesis", of Paton's is contrary to all competent research on
the subject, the literature, and impirical data. Respondent is suggesting that
such a"provisional hypothesis" equals a compelling state interest.

Paton also cites unreported, unreplicated, and unpublished claimed "stu-
dies" relating to carcigenicity and brain damage. One might ask where are these
studies? As respondent points out on page 9 of his brief these studies only "ap-
parently" exist.

Paton also speaks of irreversible psychological change and concludes:

It is quite likely that all this would be accepted
and acted upon, by the cannabis user, were. it not
for the visual imagery, and (here cannabis is very
like nitrous oxide) the euphoria and the conviction
of insight and cosmic significance.
The final statement submitted is of Dr. Morton A. Stenchever, the man who
first claimed "chromosome breakage" from marihuana use. He has become a little

more guarded since first reports stating:



We have not demonstrated a link between marihuana
use and an increase_ in fetal damage or fetal loss, in
mutagenesis or the increased incidence ox cancer.

In fact the results of his tests were:

While there was an increase in abnormal chromosome
form seen in the users' ?roup over those in the control,
the number of cells involved were small enough that no
statistical analysis could be carried out.

|l. THERE IS NO COMPELLING STATE INTEREST IN THE CRIMINAL PROSCRIPTION
OF THE PRIVATE POSSESSION AND USE OF MARIHUANA BY ADULTS. A COM-
PELLING INTEREST EXISTS ONLY WHEN THERE IS A CLEAR AND PRESENT DANGER

OF IMMINENT HARM TO SOCIETY.
This Court on August 12, 1974, stated in Gray v. State, Opinion No. 1068:

In 1972 Alaska amended its Constitution expressly pro-
viding that, "the right of the people_to privacy i§ reco?-
nized and shall not be infringed." There is no available
recorded history of this amendment, but clearly it
shields the ingestion of food, beverages or other sub-
stances butthe right of privacy is not absolute. Where
a compelling state interest is shown, the rt%ht. mar

be held to be subordinate to express constitutiona
powers such as the authorization of the legislature to
promote and protect public health and provide for the
jeneral welfare.

As was recognized in Gray, the state carries the heavy burden of showing

the compelling state interest in proscription of marihuana. In the evidentiary

hearing petitioner came forward with evidence demonstrating there is not even a

rational basis for criminal proscription.
The National Commission on Marihuana and Drug Abuse has found:

Medical and Health Data;
"The most notable statement that can be made



about the vast majority of marijuana users — ex-
perimenters and intermittent users is that they are
essentially indistinguishable from their non-mari-
juana using peers by any fundamental criterion
other than their marijuana use. (p. 41)

From what is now known about the effects of
mamg_uana, Its use at the present level does not
constitute a major threat to public health, (p. 90)

No conclusive evidence exists of any physical
damage, disturbances of bodily processes or
proven. human fatalities_ attributable solely to even
very high doses of marijuana, (pp 56-57)

Although a number of studies have been per-
formed, at'present no reliable evidence exists in-
dicating that marijuana causes genetic defects in
man. (p. 84

No objective evidence of specific a_tholo%y of
brain tissue has been documented. This fact con-
trasts sharply with the well-established brain damage
of chronic alCoholism, (p. 85)

In aword, cannabis does not lead to physical
dependence, (p. 87)

_ Research has not yet proven that marijuana use
significantly impairs driving ability or performance .

(p. 79)

Puinc_SafetY: ) ,
Neither the marijuana user nor the drug itself
can be said to constitute a danger to public safety.

(p. 78

~Insum, the weight of the evidence is that mari-
jnuan_a does not cause violent or aggressive he-
avior. (p. 73)

Marijuana and Hard Drugs: _
arijuana use per se does not dictate whether

il



?ﬁgerratder%gs will be _used;_fnohdore]s it determine
ahich drug might e used. [p. GecBg) o
The fact should be emphasized that the over-
whelming majority of users do not progress to
other drugs. (p. 87)
In an excellent opinion by D.L. Norman, Superior Court Judge for the Dis-

trict of Columbia, in United States v. Grady and Thorne, decided on May 17, 1974,
and reported in part in 102 D.W.L.R. 116 at 1167 and included in the appendix here,
it was concluded after a lengthy evidentiary hearing that "marihuana is not a nar-
cotic drug; £hat the use of marihuana is not addictive; the use of marihuana has no
short term or long term harmful effects'upon the individual user; (and) that the or-
dinary use of marihuana does not lead to the commission of crimes or induce acts of
violence by the user." The opin on is persuasive for its logic and factual findings.
Judge Norman was reversed by tne District of Columbia Court of Appeals on August
1, 1974, (see Appendix) on the basis that he should have deferred to legislative
findings as the issue was "at least debatable" under the rational basis test. Interest-
ingly, when the court noted that the issue of the effects of marihuana was still not
settled it cited, in footnote 5, Gabriel Nahas: immune response studies as then re-
ported in the Washington Post. The District of Columbia Court of Appeals did not
quarrel with Judge Norman's findings of fact but rather with his right to make them
citing United States v. Caroiene Products. 304 U.S. 144 (1938). In Alaska compelling

state interest is the only relevant applicable standard. In Alaska Judge Norman

would be upheld.
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Respondent admits that there is no compelling state interest in the continued
proscription of the possession and use of marijuana by adults when he states
"its use doi. not directly provoke any user into the commission of dangerous anti-
social acts" (Respondent's brief p. 15), and “the evidence concerning its physical,
psychological and social effects is in conflict, and little about it can be said for cer-
tain" (Respondent's brief p. 59). Respondent's position that there exists a "sharp
conflict" in the evidence under the facts of this case equates a voice crying in the
wilderness with an overwhelming body of evidence. The stylized "existence of a
controversy" because of an ability to find a handful of persons with scientific cre-
dentials who will speak out against marijuana "legalization" not as scientists, but
as moralists to justify wholesale invasions of liberty and privacy does not give rise
to a compelling state interest. The only question is must the state act in proscribing
marijuana in order to stop emminent harm to society? and the only answer is the
emminent harm of marijuana is only in its continued proscription.

The heart of respondent's brief is a plea for this Court not to legislate when
the will of the people has spoken. Our Bill of Rights, both state and federal, in-
terposes constitutional limitations on government between respondent's characterized
will of the people and the people themselves. Minorities are thus protected from the
abuses of power by simple majority rule. It is this Court's function to enforce these
Constitutional restrictions upon exercises of legislative power.

Respondent urges that the failure to regulate an ingestible substance is to
legalize it. Throughout his brief Respondent mingles arguments concerning right



of the legislature to regulate distribution of a particular substance with the right of
the legislature to make it a crime to possess a particular substance urging that de-
criminalization is only a way station to open legalization. (Respondent's brief p. 59)
Similarly, the rational basis test as applied to the former is urged upon the latter.
Respondent relies heavily upon the United States Supreme Court opinion in Paris
Adult Theatre v. Slaton, 413 U.S. 49. 37 L.Ed .2d 446 (1973) and particularly the
following language:

"We do not demand of legislatures scientifically

certain criteria cf legislation."

Noble State Bank v. Haskell, 219 U.S. 104, 110

(55 L.Ed. 112 31S.Ct. 186). Although there

IS no conclusive proof of a connection between

anti-social behavior and chscene material, the

legislature of Georgia could quite reasonabIY de-

termine that such a connection does or might exist.

Even though Respondent recognizes that the Court was not dealing directly

with a compelling state interest question he urges this specific reasoning upon
thn Court. Paris Adult Theatre was a 5 to 4 decision in which Justice Douglas filed
a dissenting opinion, and Justice Erennan filed a separate dissent in which Justices
Stewart and Marshall joined. The case was a companion case to Miller v. California,
#3 U.S. 15 37 L.Ed.2d 419, 93 S.Ct. 2607 (1973), which was, at the time, hailed as
a signal for renewed hook burnings. That book burnings have not happened is
testimony that the clock cannot be turned back, nor halted, by any single branch
of g /ernment nor can society be stopped from its normal course of evolution and

grow L as was contemplated by the Founding Fathers. Justice Douglas stated in
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his dissent:;

When man was first in the jungle he took care of
himself. When he entered a societal group, con-
trols were necessarily imposed. But our society —
unlike most in the world — presupposes that free-
dom and liberty are in a frame of reference that
makes the individual, not government, the keeﬁer
of his tastes, beliefs, and ideas. That is the philo-
sophy of ‘he First Amendment: and it is the article
of faith that sets us apart from most nations in the
world, 413 U.S. 73, 37 L.Ed.2d 466.

The judicially found fact that the legislature of Georgia could reasonably deter-
mine that a connection between obscene material and anti-social behavior might
exist does not fair well with Justice Douglas' eloquence. In his dissent in Paris
Adult Theatre, Justice Brennan states:

Like the proscription of abortions, the effort to sup-
Press ohscenity is Predmated on improvable, al-
hough strongly held, assumptions about human
behavior, morality, sex, and religion. The exis-
tence of these assumptions cannot validate a statute
that substantlaIIY undermines the Huara_ntees of the
First Amendment, any more than the existence of
similar assumptions on the issue of abortion can
validate a statute that infringes the constitutionally
protected privacy interests of a pregnant woman.

If, as the Codrt today assumes, "a state legis-
lature may. . . acton the . . . assumption that com-
merce in obscene books, or public exhibitions fo-
cused on obscene conduct, have a teno_lencY to exert
a.corrupting and debasm% |m§)act leading fo antiso-
cial behavior, " ante, at 63, 3/ L.Ed.2d at 460, then
it is hard to see how state-ordered regimentation of
our minds can ever be forestalled. For i$ a State
may, in an effort to maintain or create a particular
moral tone, prescribe what its citizens cannot read

or cannot see, then it would seem to follow that in
pursuit of that same objective a State could decree
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that its citizens must read certain books or must view
certain films. Cf. United States v. Roth, 237 F.2d
796, 823 (CA2 1954) SFrank J., concurrmgl) How-
ever laudable its goal — and that is obvmusy a ques-
tion on which reasonable minds ma?/ differ — the State
cannot proceed by means that violate the Constitution.
371 L.Ed.2d 446, 488-89 (footnote omitted).

Justice Brennan's dissent, simply stated, is the better view. Respondent
urges upon this Court the recognition of the legislative right to invade the privacy
and liberty of the citizenry whenever a Gabriel Nahas can be found to warn of poten-
tial dangers not yet known. Ironically, even Nahas supports decriminalization. Men
of common knowledge realize that the basis for the proscription of the possession and
use of marijuana springs from this same bush which bears the fruit of fear that the
human mind can be corrupted by obscene materials. This Court should not say that
although there is no conclusive proof of a connection between the use of marijuana
by adults and anti-social behavior, the legislature of Alaska could quite reasonably
determine that such a connection does or might exist.

Respondent urges that the evidence supports the finding of compelling state
interest. The purported facts cited scarcely, if at ali, rise to the threshold of justi-
fying a regulatory scheme for the distribution of marijuana. The evidence and cre-
dibility of witnesses and the reliability of their testimony has been explored in depth
in petitioner's opening brief. Respondent urges with respect to public safety that
because there is no reliable test at present which can be used to prove cannabis

intoxication that therefore blanket proscription is justified. Assuming arguendo that
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marihuana does affect driving, the concept of overbroad legislation as being jus-
tified by such a failure of technology cannot give rise to or rise to the stature of
a compelling state interest anymore than an unprovable assumption which gives rise
to a provisional hypothesis can. When respondent says that decriminalization and
private possession for personal use amounts to legalization of its use by drivers
and that the level of automobile accidents will therefore be increased (respondent's
brief p. 24) he is appealing to passion and prejudice. He states:

50632%%%”%%{9&% tphel_gp(lzeog%tAllalé(ISe\lN Iasree’ not

%ﬁg iSrt lrtnlf(t:ilsotnatlel arr? 0 liJ1I(erre gnitrg)dwaellt%orwleg Igﬁ)emical.

(RespondenY’s brief p. 25).
The true issue is whether society can Constitutionally make persons who may be
popularly unwelcome in its midst, criminals .absent a compelling state interest to
do so.

Respondent speaks of the United States Supreme Court's opinion in Roe v.

Wade, 410 U.S. at 154, 35 L.Ed. 2d at 177-78 as showing the exercise of a balancing
process since the Court found there is a point in pregnancy where the state interest
becomes sufficiently compelling to sustain the regulation of the factors governing
the abortion decision. Paranthetically it should be noted that the Supreme Court used
the word "regulation” not "criminalization." Respondent urges that a similar process
be applied to the right to ingest substances and it will be seen, he states, that the

state will then have the power to forbid the ingestion of harmful or potentially harm-
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ful substances , (Respondent”s brief pp. 33-34). Applying the actuality of Roe
v. Wade to respondent's theory, it would appear that by his own argument the pre-
sent legislative proscription of all possession and use of marijuana is constitutionally
overbroad assuming, arguendo, that at some point acute and chronic marijuana

use could give rise to a compelling state interest to regulate.

A compelling state interest is directly analogous to the clear and present
danger test of the First Amendment. Speech was first in the order of priorities to
the Founding Fathers and relates well to a revolutionary government. Mr. Justice
Brandeis, in his now famous »'Q.mstcad dissent, first recognized the importance of
the privacy doctrine in this century.

~ The protection guaranteed by the Amendments

IS much broader in"scope. The makers cf our Con-
stitution undertook to secure conditions favorable

to the pursuit of happiness. They recognized the
significance of man's spiritual nature, of his feel-
ings and of his intellect. They knew that only a
part of the pain, pleasure and’satisfactions of |ife

are to be found in material things. They sought to
Erot_ect Americans in their beliefs, their thoughts,
heir emotions and their sensations. They conferred,
as against the government, the right to bé |et alone—
the most comprehensive of rights and the right most
valued by civilized men. Olmstead v. Unitéd States,
217 U.S.7438 (1928), 72 L.Ed. 944,

At this time in our history privacy is the most important constitutional guarantee and
has in fact even surpassed the First Amendment. Mr. Justice Holmes' dissent in
Abrams v. United States. 250 U.r 616, 63 L.Ed. 1173 (le1e) at p. 630 lays the proper

spirit and significance ~ * ™. .ed to the competing interests of society and privacy.
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Persecution for .ie expression of opinions seems
to me perfectly logical. It you have no doubt of your
premises or your power and want a certain result
with all your heart you naturally express your wishes
in law and sweep away all opposition. To allow oppo-
sition by speech seems to indicate that you think the
speech impotent, as when a may says that he has
squared the circle, or that you do not care whole-
heartedly for the result, or’that you doubt either your
power or your premises. But whe men have realized
that time has upset many fighting faiths, they may come
to believe even more than they believe the very founda-
tions of their own conduct that the ultimate good de-
sired is better reached by free trade in ideas, — that
the best test of truth is the ?_ower of the thought to get
itself accepted in the competition of the market; and that
truth is the only ground upon which their wishes safe-
ly can be carried out. That, at any rate, is the theory
of our Constitution. It is an experiment, as all life is
IS an experiment. Everr_ year, if not every day, we
have to wagier our salvation upon some prophecy based
upon impertect knowledge. While that exBerlment IS
part of our system | think that we should be eternal’/
vigilant against attempts to check the expression of opin-
jons that we loathe and believe to be fraug_ht with death,
unless they so imminently threaten immediate interference
with the lawful and pres_smé; purposes of the law that an
immediate check is required lo save the country. |
WhoIIK disagree with the argument of the government
that the 1st Amendment left the common law as to sedi-
tious libel in force. H|stor¥ seems to me against the no-
tion. | had conceived that the United States through many
Xears had_shown its repentance for the Sedition Act of
uly 14, 1798 (1 Stat. at L.596, chap. 74), b)(] repaying
fines that it imposed. OnIY the emergency that makes it
immediately dangerous to feave the correction of evil
counsels to time warrants making any exception to the
swee mP command, "Congress shall’make no Iaw_abndq-
ing the freedom of speech ~x Of course | am speaking onY
of expression of oleon and exhortations, which were al
that were uttered here; but | regret that | cannot put into
more impressive words my belief that in their conviction
upon this indictment the defendants were deprived of their
rights under the Constitution of the United States.



We must be eternally vigilant against attempts to invade privacy unless what is
occurring in private emmincntly threatens immediate interference with the lawful
and pressing purposes of the law so that an immediate check is required to save
society.

Mr. Justice Douglas in delivering the opinion of the Court in Terminiello
v. Chicago, 337 U.S. 1, 93 L.Ed. 1131, 1134 (1949) stated:

That is wh¥_ freedom of speech, though not abso-

lute, Chap mskg V. New Hamgshlre, supra, (315

U.S. pp. 571, 572, se L.Ed.1034, 1035, 62 S.Ct. 766),
is nevertheless protected against censorship or punish-
ment unless shown likely to produce a clear and present
danger of a serious substantive evil that rises far

ahove public inconvenience, annoyance, or unrest.

See Bridges v. California, 314 U.S. 252, 262, s6
L.Ed. 192, 202, 62 S.Ct. 190, 159 A.L.R. 1346; Craig

v. Harney, 31 U.S. 367, 373, 91 L.Ed. 1546, 1550,

67 S.Ct. 1249, There is no room under our Constjtu-
tion for a more restrictive view, For the alternative
would lead to standardisation of ideas either by legis-
latures, courts, or dominant political or community
groups.

The same rationale applies to privacy as well as speech. Our Constitution now dic-
tates that unless a particular activity is shown to produce a clear and present danger
of a serious and substantive evil, there is no justification for a state invasion of

this privacy particularly, and specifically here, through the criminal law processes.
The prohibition against restriction and regulation upon free speech is the same vital
spirit of freedom which shall now give life to our Alaska Constitutional mandate of
privacy when legislative actions which threaten privacy are held to the test.



*—

1. PETITIONER HAS BEEN DENIED EQUAL PROTECTION

In response to petitioner's irrational classification arguments respon-
dent cites United States v. Maiden, 355 F.Supp. 743 (1973). Petitioner urges that
the reasoning of this case not be followed. In Maiden, the Court stated:

In setting penalties, Congress is not limited

to an assessment of harm. Even if barbituates
and amphetamines pose greater health hazards
than marijuana, Congress is entitled to conclude
that the pervasiveness of marijuana distribution
justifies an equivalent maximum penalty or that
such penal,pur,ooses as general deterrénce will
be appropriately served by such a penalty. . . .
Congress can rationally conclude that interstate
traffic in such a drug Should be prohibited by
a maximum five-year penalty. Id. 747-48.

The rational hasis test is inappropriate v/hen determining criminal classifica-
tions of substances which can be used in private. A substance to be so classified
must also pass the compelling state interest hurdle. Respondent states that we are
not here dealing with an inherently suspect classification such as race or national
origin (respondent's brief p. 41). In reality we are dealing with an inherently sus-
peci classification as it provides for the exercise of the police power into citizens'
protected privacy and liberty. As such any classification within these parameters is
susp- i t absent compelling state interest.

In speaking of petitioner's unequal pfotection arguments Respondent urges
cognizance by this Court that it would not be possible to muster the necessary votes

in the legislature to pass a measure proscribing alcohol and tobacco, and that such
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a measure would probably be uner ceable if passed. Such a phenomenon, which
is probably true, speaks ot nee*' r the strong recognition of the citizens' rights to
privacy and liberty for it is equally tsue that it would probably not be politically
possible to muster the necessary votes to repeal AS 17.12.150 with respect to Canna-
bis Sativa L.

IV. CRUEL AND UNUSUAL PUNISHMENT

A. The state argues that since petitioner has not teen sentenced he cannot
raise the issue of a cruel and unusual punishment.” Such a narrow reading of

this important provision of the Bill of Rights is unsupported by the language or

the known history of the constitutional provision (see Weems v. United States,
27°U.S. 349, 368-373 (1910)), and is as inconsistent with the interpretive deci-
sions of the Supreme Court as it is with common sense.

The Court in Weems, supra ./as at least as much concerned with the statu-
tory scheme of penalties as with the sentence imposed. While examples can be mul-
tiplied, a few convey the flavor of the Court's constitutional concern:

These provisions (of the statutes) are attacked
% I0Tah Jorde he icton o e A anu-
sual punishment. It must be confessed that they

(the provisions of the legislation) and the sentence
In this case, excite wonder in minds accustomed to

5

. Petitioner however does take heart from the state's position that probation is
hnd|tqat%d_s];nce E?(;)S "record is good" and the quantity possessed "small". (Respon-
ent's brief p. 50).



a more considerate adaptation, of the punishment to
the degree of crime, (emphasis supplied)

Weems, supra 217 U.S. at 365.
We can now give graphic description of Weems'
sentence and of the law under which it was im-
Y ™ PRV o e e
concerned.

Weems, upra 217 U.S. at 366.

The principle that statutes themselves, and not merely particular sentences
imposed, can be repugnant to the cruel and unusual punishment clause of the Eighth
Amendment was again forcefully applied by the Supreme Court in Robinson v. Califor-
nia, 370 U.S. 660 (1962).

Common sense would dictate that a statutory scheme of penalties must be
challengable by themselves whether a defendant has been sentenced or not. It is
not only the interest of the isolated criminal defendant, who may or may not on
conviction be subjected to the maximum penalty allowed, that the Eighth Amendment
protects. Rather it is the interest of society, and that of each of its members —
including potential defendants -- in assuring some degree of proportionality between
the act and the consequences, which the Eighth Amendment secures.

It is true that any particular defendant may, after conviction, receive a
sentence less than the maximum allowed. But society's members are "presumed to
know the law" Shevlin-Carpenter Co. v. Minnesota, 218 U.S. 57 (1910), and the know-

ledge presumed by the law in citizens is not knowledge of the Court's discretion,



but knowledge of the maximum penalty, He is not charged with knowing, nor could
he know, what judge will ultimately determine the degree of punishment, within
the statutory limits, to be imposed; he is not charged with knowing, nor could he
know, the factors which might influence the sentencing judge. Because he has a
good record and because the quantity possessed was small, Irwin Ravin could re-
ceive probation. Because he has long hair or seems unrepentant or says inc wrong
words he could receive one year in jail and a thousand dollar fine. See Judge
Marvin Frankel, Criminal Sentences: Law Without Order (1973). As the Supreme
Court observed in Trop v. Dulles, 356 U.S. 86, 102 (1958, -It is no answer to sug-
gest that all the disastrous consequences of this fate may not be brought to bear. . . .
The threat makes the punishment obnoxious."

It seems clear that petitioner's claim is properly before the court and ripe for
decision. That he must go be sentenced seems an absurd requirement for him to
raise the issue that any sentence whatsoever for possession of marihuana violates
the prohibition against cruel and unusual punishments.

B. The state argues "men are not hanged for stealing horses, but that horses
may not be stolen". Respondent's brief, p. 54. Men, of course, are no longer hanged
for any reason; however, the state apparently overlooks State v. Chaney, 477 P.2d
441 (Alaska 1970). "That horses may not be stolen" is not shorthand for

rehabilitation of the offender into a non-criminal

member of somet¥, isolation of the offender from

society to prevent criminal conduct during any

Rer|o of confinement, deterrence of the offender
imself after his release from confinement or other
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penalogical treatment, as well as deterrence of other
members of the community who might possess ten-
dencies toward criminal conduct similar to that of
the offender, and community condemnation of the
individual offender, or, in other words, reaffirma-
tion of societal norms for the Purpose of maintaining
respect for the norms themselves.

State vmChaney, supra, at 444, Obviously, many more criteria are to be considered
than preventing horse theft. People are to be considered, the nature of the offense
and the offender. Indeed, appellee sets forth a good digest of recent sentencing
opinions on page 53 of its brief. For possession of marihuana the fact remains that
rehabilitation is not accomplished because there is nothing to rehabilitate (the legisla-
ture was clearly mistaken in giving the option of treatment in AS 17.12.020 since none
does nor can exist for marihuana possession, see testimony of Heesch). Considering
the harmless, non-violent nature of marihuana possession, the possessor need not
be removed f»-om society to make society feel safer, and the reaffirmation of societal
norms, deterrence of harmless conduct is as relevant as penalogical cures for the
common cold. Robinson v. California, 370 U.S. 660, 667 (1962).

We thus reach the conclusion from objective sci-

entific evidence (as to the relative harmlessness of

the offense of the possession and use of marihuana)

and the legislature's own punishment standards (with

respect to'offenses which are self-evidently much more

dangerous and threatening to human being) that the

punishment prescribed for the possession of marihuana

IS extremely disproportionate to the offense proscribed.

From these ‘objectively ascertainable standards the

conclusion is inescapable that the statutory pro-

visions involved in this case violate the prohibition
against cruel and unusual punishment contained in

25
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the Eighth Amendment to the Constitution of the
United States.

United States v. Grady and Thorne, (D.C.S.C. 1974). The above deci-
sion was reversed, United States v. Thorne and Grady, (D.C. App. 1974),
the appellate court stating "any party assailing the constitutionality of a sta-
tute has the heavy burden of demonstrating that it has no rational basis. "
id., at 846. In Alaska the standard is compelling state interest and not rational
basis. Gray v. State, ~ P.2d __, (Opinion No. 1068, Alaska, August 12, 1974).
Breese  Smith, 501 P.2d 159 (Alaska 1972); see Bus h v. Reid, 516 P.2d 1215
(Alaska 1973). The opinion of the District Court in Grady and Thorne, supra, con-
sequently remains of great persuasive effect in Alaska.

Nor does this Court's decision in Green v. State, 390 P.2d 433 (Alaska
1964 man ' *e any different determination. At issue there was the mandatory mini-
mums e imposed for two forms of homicide. The vitality of the decision was
ur.u.-rcut by AS 12.55.085(a) allowing probation no matter what mandatory minimum
sentence was set by statute. See Fresneda v. State, 458 p.2d 134, 136 (Alaska 1969).
Whatever continued vitality Green has it cannot stand for appellee's proposition
that the Eighth Amendment of the United States Constitution after which our own
Article I, Section 12 was patterned allows sentences systematically disproportionate
to crimes. The Eighth Amendment requires and "it is a precept of justice that
punishment for crime should be graduated and proportioned to offense”. Weems
v. United States, supra, 217 U.S. 367,

While Appellee may be correct that the criminal penalty for possession



and use of marihuana deters many from possession and using it, in fact there is
no compelling reason for such deterrence and the use of a criminal sanction creates
a cruel ana unusual punishment for an activity that simply is not criminal,
CONCLUSION

Respondent concludes that the only reason for prohibiting the possession
of a dangerous drug is to discourage its use, in the interest of the health and safety
of the public, (respondent's brief p. 54). Tharational, free, and constitutional
society discouragement of use is properly accomplished by education, not through
use of the criminal law as emphatically stated by the National Commission on Mari-
juana and Drug Abuse. Respondent states that a criminal statute which is never vio-
lated is in all probability unnecessary (respondent's brief p. 56). Similarly, a cri-
minal statute which has no rational or compelling basis, is always violated and yet
enforced (see appendix) is more than unnecessary as its existence is inimicable to
the continued existence of government founded wpor} constitutional law.

|lin Middleton
Counsel for Petitioner and the
American Civil Liberties Union
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CONSTITUTIONAL PROVISIONS,
STATUTES AND RULES

UNITED STATES CONSTITUTION

Eighth. Amendment provides:

Bails, fines and punishments. Excessive bails
shall not be required, nor excessive fines
imposed, nor cruel and unusual punishments

inflicted.

ALASKA CONSTITUTION

Article I, Sec. 12 provides:

Excessive Punishment. Excessive bail shall
not be required, nor excessive fines imposed,
nor cruel and unusual punishments inflicted.
Penal administration shall be based on the
principle of reformation and upon the need
for protecting the public.

ALASKA STATUTES

Sec. 65-2-4 ACLA provides:

Punishment for Misdemeanors. That whenever,

by any law rel3ting to said Territory, an act
is declared to be a misdemeanor, and no
punishment 1is prescribed therefor, the person
committing the same, upon conviction thereof,
shall be punished by 1imprisonment 1in the county
jail not more than one year, or by fine not
more than five hundred dollars.

Ch. 53, Sec. 15, SLA 1973 provides:

Punishment for Misdemeanors. Whenever an act
is declared to be a misdemeanor, and no
punishment 1is prescribed, the person, upon
conviction, 1is punishable by 1imprisonment

for not more than one year, or by a fine

of not more than $500.



AS 17.12.010 provides:

Acts Prohibited. Except as otherwise provided
in this chapter, it is unlawful for a.person

to manufacture, compound, counterfeit, possess,
have unde: his control, sell, prescribe,
administer, dispense, give, barter, supply

or distribute in any manner, a depressant,
hallucinogenic or stimulant drug.

AS 17.12.150(3)CA) provides:

"depressant, hallucinogenic or stimulant
drug" means:

cannabis , psilocybin,dimethyltryptamine,
lysergic acid diethylamide, and every

other substance having similar physiological
ef *ects.

AS 17.12.110(a) provides:

A person who violates a provision :f this
chapter relating to the possession or control
of depressant, hallucinogenic and stimulant
drugs, when his possession or control 1is for
his own use, 1is guilty of a misdemeanor and
upon conviction 1is punishable by imprison—
ment for not more than one year, or by a fine
of not more than $1,000, or by both.

AS 12.55.085 os provided in pertinent part at Page 50 »
infra.






TABLE OF TRANSCRIPT REFERENCES

The transcribed record 1in this case 1is quite
extensive, and is divided into a number of small volumes
rather than a few large ones. In order to avoid both
confusion and lengthy citations to the transcript, the
State 1in this brief has made reference to specific testimony

using transcript volume numbers assigned as follows:

VOL. NO. DESCRIPTION
r it 6 M Court Reporting "Transcript of
Proceedings" dated May 2, 1973, of 107
pages.

11 H 5 M Court Reporting "Transcript of
Proceedings" dated May 2, 1973, of 108
pages.

11 H 5 M Court Reporting "Transcript of
Proceedings"” dated May 5, 1973, of 28
pages.

v State of Alaska "Transcript of Evidentiary

Hearing and Motion to Dismiss (Excerpt)"”
dated May 3, 1973, of 70 pages.

Y I 8M Court Reporting Transcript, Cross-
Examination of Joel Fort, of 5% pages.

Vi H 5 M Court Reporting transcript,
testimony of Lester Grinspoon, of 136
pages.

Vil H 6 M Court Reporting transcript,
testimony of Sanford Feinglass, of 146
pages.

Vil H 6 M Court Reporting "Transcript of
Proceedings"™ dated M3y 5, 1973, of 29
pages.



DESCRIPTION

R 5 R Court Reporters "Transcript of

Testimony of David Powelson, M.D., before
the Hon. Dorothy Tyner™, dated June 21,
1973.

H 5 M Court Reporting "Transcript of
Proceeding®"-" dated June 22, 1973, of
94 pages.

State of Alaska "Transcript of Proceedings
Vol. I of 1I1l1," dated June 22, 1973--Pages
3-194 .

State of Alaska "Transcript of Proceedings
Vol. 11 of I111," dated June 25, 1973--Pages

197-362.

State of Alaska "Transcript of Proceedings
Vol. 111 of I111," dated June 26, 197 3-
Pages 365-429.

H 5 M Court Reporting "Transcript of
Proceedings,”™ 1incorrectly dated May 25,
1973, 94 pages.



STATEMENT OF THE CASE

The Legislature of the State of Alaska has
prohibited the possession of the psychoactive drug cannabis
or marijuana, 1including its possession for private, personal
use. The offense 1is a misdemeanor, and carries a common
misdemeanor penalty: a fine of up to $1,000, a jail ternm
of up to one year, or both. Pursuant to this statute,
petitioner Ilrwin Ravin has been charged.

By means of a motion to dismiss before trial,
Ravin has raised the issue of the constitutionality of
Alaska®s marijuana statute, claiming that the possession
of marijuana for personal use by adults may not be prohibited.
Evidentiary hearings were conducted, and a
voluminous body of expert testimony was introduced by both

1
parties. Evidence was presented on the chemical nature of

Although the evidence presented to the court below was unusually

extensive in scope, it is not correct to say, as petitioner
claims, that "There are no known facts concerning marijuana

that were not presented to the court and which are not contained

in the transcript and record. New research is constantly being
done and new facts, or possible facts, are constantly coming to
light; E.g. , "Pot and Sexuality,"” Newsweek, April 29, 1974"at

57 (effects on male hormones, sperm count, etc.), commenting Lpon

Kolodny*, et al, Depression of Plasma Testosterone Levels After
Chronic Intensive Marijuana Use, The New England Journal of
Medicine, April 18, 1974 at 872.



marijuana and 1its principal psychoactive ingredients,
Delta-8 and Delta-9 tetrahydrocannahinol,2 its effects upon
the mind, wupon the body and upon the user®"s performance

as a member of society. The cultural and social patterns

of the use of the drug both in Alaska and elsewhere were
also explored. Evidence was introduced to the effect that
various groups, 1including the Alaska State Medical Associa—

tion, had recommended that criminal penalties, at least for

3
private use, be removed.

The evidence concerning marijuana®s potential

for social harm 1is, to say the least, 1in conflict. As the

“The two most active ingredients of cannabis were referred

to by most witnesses according to the nomenclature which
denominates them as Delta-8 and Delta-9 tetrahydrocannabinol.
One defense witness, the psychoanalyst Lester Grinspoon

(VI Tr. 5) used a different system of nomenclature to refer
to the same substances (VI Tr. 9). Some of the other c¢, anabinols
found in the marijuana plant may be active, and some are
definitely 1inactive, but these two substances, so far as is
now known, are the principal intoxicants. Ibid. See Paton,
Statement Before the United States Senate Internal Security
Subcommittee at 1 (May 16, 1974).

JThe Medical Association®s resolution was apparently passed

by one vote (Il Tr. 19) after an 1initial tie, which was broken
by disqualifying one "no" voter for nonpayment of dues. X Tr.
91). The Association also passed, almost unanimously, a
resolution disapproving the wuse of marijuana (X Tr. 90).



district court stated:

The evidence presented at the hearing

clearly Indicates that there exists a

real controversy 1in the scientific

community regarding the effects of che

use of marijuana, 1including mental,

physical and social consequences.
Opinion of the District Court at 12. For example, the
existence of a marijuana-related "amotivational syndrome”
was denied by defense witness Joel Fort (IV Tr. 57-59);
Dr. Grinspoon stated that it was "certainly a possibility"”
although he apparently doubted that the effect was permanent
(vl Tr. 38), and Dr. Gabriel Nahas was quite sure that the
syndrome did occur, and, 1in his opinion, was caused by pro-

4

longed heavyuse of the drug (XI Tr. 156). Dr. Fort also
stated <chatmarijuana does not cause a physical tolerance
to develop in the user (IV Tr. 38); Dr. Nahas testified that
it did (X1 Tr. 29-31). The controversial phenomenon of
"reversed tolerance”™ has been explained in various ways
(X Tr. 53-54), and 1its very existence has also been called

5
into question (XI Tr. 120). Dr. Nahas testified that

Other authorities have agreed. N. Bejerot, Statement to the
United States Internal Securit"™* Subcommittee on the Physical,
I"sychological Senate and Social Consequences of Cannabis Use

at* 3.

The weight of evidence serms to be that such a phenomenon

does exist. Recent r- Y%ai would 1indicate that Dr. Powelson®s
explanation of it, to ect that it is caused by the
accumulation of the d he body (IX Tr. 29), may be sub-
stantially correct. ". Statement Before the United
States Senate Internal Subcommittee at 3-4 (May 20,

3-



cannabis has been shown to be related to chromosonal
breakage in man (XI Tr. 1Q9-11); Dr. Feinglass testified
that this appeared unlikely, although there were a number

of conflicting reports (VII Tr. 117).6 There do exist,
apparently, animal studies 1indicating that fetal damage may
occur. W. Paton, Statement Before United States Senate
Internal Security Subcommittee at 3 (May 16, 1974). (Fetal
death and abnormality observed 1in three species of animals.)
Although defense witnesses testified that there was no truth
to the theory that the use of marijuana leads to the use of

other drugs, 1including narcotics (e.-g- IX Tr. 55-57), there

The author of one of these studies, Dr. Morton A. Stenchever,
has stated:

In conclusion, we feel our data have
demonstrated that there 1is an increased
chromosone breakage rate 1in users of
marijuana and that this apparently 1is

not related to the extent of use of the
drug, as light users had about the same
damage rate as did heavy users. We have
not demonstrated only between marijuana
use and an increase 1in fetal damage or
fetal loss, 1in mutagenesis or in the
increased incidents of cancer. We have
demonstrated a need to identify the

agent in marijuana which causes chromosone
damage and our data would suggest that
further studies in both humans and animals
should be undertaken to determine if indeed
this agent 1is capable of damaging fetuses,
causing an increased mutation rate and
possibly being related to the development
of neoplasms.

M, Stenchever, Statement Before United States Senate Internal
Security Subcommittee at © (May it>, 1974).
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does appear to be a statistical relationship between
marijuana use and the abuse of other drugs (XI Tr. 28,
83-90). Even the generally agreed-upon statement that
cannabis does not cause a physical dependence and
abstinence syndrome (withdrawal symptoms) has been
7

challenged.

Amid all of the controversy, certain facts
appear to be fairly well agreed. Cannabis or marijuana
is a psychoactive drug. It is not harmless, and 1its use,
and particularly continuous heavy use, 1is attended by certain
risks, particularly to the younger user. It adversely
affects the user"s ability to operate an automobile; it
is capable of precipitating a psychotic reaction, at least
in individuals who are predisposed toward such reactions.
The "at risk™ population 1in this regard cannot be determined,
since the number of such people abroad 1in society 1is unknown
(VI Tr. 50-52). Although it has been used 1in other countries
for a long period of time, 1its introduction into _American
society as a psychoactive drug used by a significant

percentage of the population 1is quite recent, and prolonged

See k*aymakcalan, Physiological and Psychological Dependence
on TIIC in Rhesus Wonkeys, in Paton and Crown, Cannabis and
Its Derivatives, 142 (1972).

AN



heavy use by Americans, particularly of the stronger
8
forms of the drug, 1is still relatively rare.

Having received its evidence, the district court
in-a-written opinion denied defendant®s motion to dismiss.
A petition for review was then taken to the superior court,
and the decision of the trial court was affirmed. This

petition followed.

g
The extent to which this rarity is due to the current social

policy of prohibiting possession of cannabis is, like almost
everything else about this drug, a debatable question. A study
of the 1incidence of intravenous drug abuse 1in Sweden, however,
where the legal policy toward dangerous drugs was twice radically
altered during the 1960"s, would appear to indicate that the
current policy is more effective than its opponents believe.

The study comparing drug abuse and drug
policy showed that during a liberal and
permissive period of drug policy
intravenous abuse accelerated. On a
return to a traditional restrictive
policy in 1967, the acceleration was
checked, and when an extra restrictive
policy was 1introduced with a police
offensive on the drug trade in 1969,
the rates of abuse fell 1in this study.

N. Bejerot, Statement Before the United States Senate Internal
Security Subcommittee, supra at 5.

-11-



ARGUMENT*

Introduction: Judicial review and the role
of the Legislature

The power and duty of the courts "to pass on the
validity of legislation is now too much part of our con—
stitutional system to be brought 1into question." American
Federation of Labor v. American Sash 5 Door Co. , 335 U.S. 538,
556-557, 93 L. Ed. 222, 233 (1949) (Frankfurter, J. , con-—
curring). "But the judicial function exacts considerations
v. .Y different from those which may determine a vote" in
the legislature, or the decision of a governor to sign or
veto a bill. United States v. Lovett, 328 U.S. 303, 319,
90 L. Ed. 1252, 1261 (1946) (Frankfurter, J., concurring).
The power of judicial review 1is not the power "to set right
that which 1is wtong,"” Brief for Petitioner at 10, but 1is
instead the power, and the correlative duty, to strike dovm
enactments of the people®s duly elected representatives
only when those enactments clearly contravene the commands

of the Constitution.

"Prominence 1is given to the power of the Legislature
to define crimes and their punishment," Weems v. United States,
217 U.S. 349, 378, 54 L. Ed. 793, 803 (1910), for under our

democratic political system, the Legislature, directly

-12-



responsible to the people, 1is entrusted with the primary

power to define social policy.

The jJudicial process 1is too principle-
prone and principle-bound--it has to
be, there 1is no other jJustification

or explanation for the role it plays.
It is also too remote from conditions,
and deals, cnse by case, with too
narrow a slice of reality. It is not
accessible to all the varied interests
that are in play in any decision of

great consequence. It is, very properly,
independent. It is passive. It has
difficulty controlling the stages by
which it approaches a problem. It

rushes forward too fast, or it lags;
its pace hardly -,ver seems just right.
For all these reasons, it is, in a
vast, complex, changeable society, a
most unsuitable instrument for the
formation of policy.

Bickel, The Supreme Court and the Ildea of Progress 175 (1970).
The importance of remembering these principles 1is underscored
by the very independence of our judiciary which 1is so
necessary for the functioning of the constitutional systenm,
for "the province and duty of the judicial department to

say what the law 1is,"” Marbury v. Madison, 1 Cranch 137, 177,

2 L. Ed. 60, 73 (1803), necessarily 1includes the responsibilit

As one respected judge has written:

It is folly and a contradiction of the
teachings of history to believe, whatever

the defects of the legislative institution,
that democracy can be preserved without
legislative primacy in a people-elected

and a people-responsive delegate legislature.

C. Breicel, Tne Lawmaker » 65 Colum. L. Rev. 749,. 762 (1965).

-13-



to define 1its own powers. Petitioner urges, 1in effect,
that this be done as broadly as possible, and that this
court must now take upon itself what 1is normally a
legislative function: that of deciding a strongly contested
political controversy over the State"s fundamental policy
toward the drug marijuana; a question which has been
loudly and not always responsibly debated in public and
in private by the proponents of both sides. The State repl
that that issue should properly be determined by the people
elected representatives. The court®s decision of this
cause will have far-reaching effects, not only upon the
marijuana controversy, but also upon the future course
of legislative power in Alaska. Your respondent asks only
that it be grounded firmly upon constitutional principles,
with due regard for the principle of separation of powers.
For as one of our greatest jurists has said,

Great cases, Ulike hard cases, make bad

law. For great cases are called great,

not by reason of their real importance

in shaping the law of the future, but

because of some accident of immediate

overwhelming 1interest which appeals to

the feelings and distorts the judgment.

These immediate 1interests exercise a

kind of hydraulic pressure which makes

what previously was clear seem doubtful,

and before which even well settled

principles of law will bend.

Northern Securities Co. v. United States, 193 U.S. 197, 24

S. Ct. 436, 468 (1904) (Holmes, J., dissenting).



ARGUMENT

THE RIGHT TO PRIVACY DOES NOT PRECLUDE
PROHIBITION OF MARIJUANA.

A. Where substantial evidence exists from
which a compelling state interest could
be found, the courts should defer to the
legislature.

A perusil of petitioner®s brief would leave the
reader with the 1impression that there 1is no scientific
evidence whatever indicating "hat marijuana 1is in any way
dangerous to anyone. In fact, of course, this 1is not the
case, as has been shown supra, the expert testimony and
scientific publications presented to the court below are 1in
sharp conflict on almost every aspect relating to the social
necessity to prohibit the possession of cannabis. The only
areas of relatively complete agreement among the experts
would seem to be embodied 1in the statements that (1) marijuana
is not harmless, and (2) 1its use does not directly provoke
in the user the commission of dangerous anti-social acts.

Thus, this case differs widely from the situation
presented in such cases as Griswold v. Connecticut, 381 U.S.
479, 14 L. Ed. 2d 510 (1965), in which the basic controversy

is the legal weight to be accorded the State®"s claimed

-15-



interest, rather than the actual nature and effects of the
object of prohibition.

IT we are to assume that within the right of
privacy provided by Art. 1, Section 22, of the Alaska
Constitution, there 1is a "fundamental" right to "the
ingestion of food, beverages or other substances," Gray v.
Sta_te, Op. No. 1068 at 9 (Alaska, August 12, 1974), and that
a "compelling state interest”™ is required before any state
regulation may touch upon the subject, the question of the
nature and amount of e/idence necessary co establish such
an 1interest arises. In Breese v. Smith, SOl P.2d 159, 174
(Alaska 1972), that question was expressly left open.

If the State 1is required to prove by some absolute
or nearly absolute standard that it 1is compelled to prohibit
or limit the possession of an ingestible substance, there Iis
probably no regulation affecting the ultimate consumer of
any such substance which could stand, for "experts™ can be
found to testify that it would be wise social policy to
legalize, or at least to "decriminalize,”"™ the possession
of almost anything, 1including LSD and heroin.”" In the area
of regulation of food, drugs and poisons, the State would

indeed be 1in the position envisaged by Mr. Chief Justice

Nee testimony of Joel Fort, V Tr. 23-25.
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Burger in Dunn v. Blumstein, quoted by Mr. Justice Ilrwin

of this court in Breese v. Smith, 501 P.2d at 177.2 Yet to
fail to regulate an ingestible substance 1is to legalize it,
and thus the Legislature would be faced with a forced option
in all such matters, despite the fact that "The basic objec—
tive of government 1is to protect and promote the health,
safety and general welfare of the people.” Suber v. Alaska
State Bond Committee, 414 P.2d 546 , 551 (Alaska 1966J.

A far more workable approach 1is that taken to a
similar question by the United States Supreme Court 1in Paris
Adult Theatre vl Slaton, 413 U.S. 49, 37 L. Ed. 2d 446 (1973)
There the Court, working in the delicate area of censorship
and freedom of communication, was faced with an argument
to the effect that there were no scientific data conclusively

demonstrating that exposure to pornography had an adverse

Some lines must be drawn. To challenge
such lines by the “compelling state
interestl standard is to condemn thenm

all. So far as | am aware, no state law
has ever satisfied this seemingly in—
surmountable standard, and | doubt one

ever will, for it demands nothing less
than perfection.

405 U.S. 330, 31 L. Ed. 2d 274, 296 (1972).

-17-



social effect, and that therefore regulation of obscene

films and literature was not permissible.
rejected this contention, and stated that

'We do not demand of Legislatu

The court

re's

scientifically certain criteria of

legislation.’ Noble State Ban
Haskell, 219 U.S. 104, 110 [55

k v.
L.

Ed. 112, 31 S. Ct. 186]. Although

there is no conclusive proof of a

connection between anti-social

behavior and obscene material, the

Legislature of Georgia could quite

reasonably determine that such a

connection does or might exist.
413 U.S. at 60-61, 37 L. Ed. 2d at 459.

It is, of course, recognized that in Paris Adult

Theatre, the court was not dealing directly with a require-
ment that a "compelling state interest™ be found, for neither
the first amendment nor "penumbral™ privacy protects the
dissemination of obscene material. However, the court went
on to say:

From the beginning of civilized socie-

ties, legislators and judges have acted

on various wunprovable assumptions. Such

assumptions underlie much lawful

regulation of commercial and business

state

affairs. . . . The same is true of the
Federal securities, anti-trust laws and
a host of other Federal regulations.
On the basis of these assumptions both
Congress and State legislatures have,

for example, drasti;ally restricted
associational rights by adopting anti-
regulated

public expression by issuers of and

trust laws, and have strictly

dealers in securities, profit

-18-
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“"coupons," and "trading stamps,"
commanding what they must and may not
publish and announce. . . . Under-
standably those who entertain an
absolute view of the First Amendment
find it uncomfortable to explain why
rights of association, speech, and
press should be severely restrained
in the market place of goods and
money, but not in the market place
of pornography.

413 U.S. at 61-62, 37 L. Ed. 2d at 459-60.

It is submitted that Paris Adult Theatre points
the way toward a resolution of any difficulty which may be
encountered in enunciating a standard of review in cases
such as that at bar. For if first amendment rights may be
limited on the basis of "unprovable assumptions™ relative
to economic effects, surely the Legislature may limit to
some degree the right of privacy in pursuit of its "primary
objective™ of protecting the public health and safety in
a case where there is substantial evidence indicating the

existence of a compelling state interest, even though

that evidence is contradicted.



B. The evidence supports a finding of a

compelling state interest.

The State has a compelling interest in the protec-
tion of the health of its citizens. As previously noted,
this court has described that interest as a basic objective
of government, Suber v. Alaska State Bond Committee, supra.
One well-known commentator has stated:

One of the most important societal

interests is that of safeguarding

and protecting the public health

and it can be expected to prevail

over most other interests.
Antieau, Modern Constitutional Law, Section 2.2 (1969). In
the interests of health, religious freedom has been abridged,
Braunfeld v. Brown, 366 U.S. 599, 6 L. Ed. 2d 563 (1961); see
Application of President and Directors of GeorgetownCollege,
331 F.2d1000 (D.C. Cir. 1964); United States v.George, 239
F. Supp. 752 (D. Conn. 1965); Raleigh Fitkin-Paul Morgan
Memorial Hospital v. Anderson, 201 A. 2d 537 (N.J. 1964) ,
and children have been protected over the objection of their
legal guardians, even when those objections were religious
in nature, Anderson v. State, 65 S.E. 2d 848 (Ga. 1951);
Commonwealth v. Green, 168 N.E. 101 (1929); State v. Drew,
192 A. 629 (N.H. 1937).

The position of public safety is similar, Suber v.

Alaska State Bond Committee, supra, and the State clearly

-20-



has the power to prevent a citizen from inflicting harm
upon himself, either for his own good, see State v. Mclc,

247 A. 2d 176, 178 (N\] 1968), or to present him from

possibly becoming a burden upon society. Colvin v. Lombardi,
241 A. 2d 625, 627 (R.l. 1968); People v. Newhaouse, 287 N.Y.S.
2d 713, 715 (N.Y. 1968). In Kingery v. Chappel, 504 P.2d

831 (Alaska 1972), this court said:
Because of the compelling state interests
in providing for safety of the travelling
public, we are not confronted with an
invasion of privacy issue such as was
present in Breese v. Smith.

Id. at 835 n.6 (emphasis added).

There is substantial evidence in the record
indicating that the use of marijuana presents hazards to
the public health, and that the long-term use of the drug,
particularly in its more concentrated forms, presents
additional hazards. In its Memorandum in Opposition to
Motion to Dismiss in the District Court at 15-19 (filed

September 18, 1973), the State listed a large number of the

actual and potential harmful effects from the consumption

of cannabis as reflected in the record. The State will
not here repeat that list, for the memorandum is before
the court; the court is urged to examine it carefully. In

addition, a number of other points should be mentioned.



It is interesting to note that the State's
witness, Dr. Powelson, originally believed that marijuana
was not harmful, and has said so in print (IX Tr. 5).
After dealing with patients who used the drug over a
number of years in psychotherapy, he came to different
conclusions (IX Tr. 6). In the field of mental health,
Dr. Powelson's observations lead him to believe that even
small amounts of the drug affect the thinking process to
an observable degree for as long as 48 hours, that regular
use increasingly impairs the memory and judgment and
accentuates whatever pathological thinking is already
present. Further, if use is continued over a period of
years, these changes become less and less reversible by
mere cessation of use (IX Tr. 24-25, 30-32). He also feels
that, because late adolescence and early adulthood are
periods of great instability in the lives of many, the
drug is more dangerous to the young (IX Tr. 40-41), and
further that it is particularly dangerous to children and
younger adolescents (IX Tr. 47-49).

Dr. Gabriel Nahas, an anaesthesiologist with
further background in physiology and pharmacology, who has
conducted lengthy research on marijuana and other drugs

acting on the central nervous system (X Tr. 3-4), and has

-22-



been consultant to the French Ministry of Health on

marijuana and drug abuse since 1969 (X Tr. 9), testified

not only to his own research on the effect of tetrahydrocannabinol

on the immune systems of the body (XI Tr. 16-24), but also
on other effects of the drug. His principal concern was
with the wuse of the stronger preparations such as hashish
(X1 Tr. 25-28), and in particular with long-term wusers,

(X1 Tr. 115, 123, 156), due apparently to his study of
other cultures where chronic, long-term wuse is endemic.

In such users, a physical tolerance develops (XI Tr. 29-31,
123), the controversial "amotivational syndrome®™can occur
(XI Tr. 156), and one study has demonstrated an association
with various "espiratory ailments, decrease in respiratory
function and the presence of abnormal bronchial tissue

of the type associated with lung cancer, such as is observed

in heavy cigarette smokers (XT Tr. 41-42).

~See Nahas, Marijuana - Deceptive Weed 19-24 (1973).

4The same author has indicated that hashish abuse in con-
junction with alcohol is particularly hazardous (XI Tr. 167).
There are animal studies which indicate that THC potentiates
the action of certain other drugs. Kaymakcalan, Physiological

and Psychological Dependence on THC in Rhesus Monkeys, in Paton

and Crown, Cannabis and Its Derivatives 142, 145 (1972).



With, relation to public safety, both State's
and defendant's witnesses were concerned with the effect
of cannabis upon the ability to drive. While the
scientific evidence in this area is not entirely in
agreement (IX Tr. 67), there are definite adverse effects
"like with alcohol, barbituates, etc." (X1l Tr. 329.;
It is no answer to this problem to state that "driving
under the influence™ could be specifically prohibited, as
with alcohol, because there is no reliable test at present
which could be used to prove cannabis intoxication in court
(X1l Tr. 330). No valid information is as yet available on
the present number of deaths and injuries on the highway
caused by marijuana intoxication (Il Tr. 78). It is apparent,
however, that because of the lack of a usable test for such
intoxication, "decriminalizing™ private possession of the
drug for personal use would amount to legalization of its
use by drivers, and that whatever the present level of
cannabis-caused accidents is, that level could be expected
to increase. The same thing can be said, of course, for
the effect of cannabis intoxication wupon other potentially
hazardous activities, such as the use of firearms, power
cools, machinery, etc. We are a mechanized society, and
the interaction of mechanization and alcohol has already

created quite a sufficient hazard. To relax our control



over an additional drug can only increase that hazard.
Among all the conflicting evidence, it s

worthy of note that no witness, not even the proponents

of "decriminalization',"”™ would say that cannabis is harmless.
And it is not harmless. It is a psychoactive drug with
definite abuse potential, and with at least the capability

of becoming a major obstacle to public health and safety.
We live today in a society in which the problem of drug
abuse has achieved frightening proportions. The elected
representatives of that society have so far chosen not to
remove the State's deterrent hand from the drug marijuana,
even in the context of private possession. The district
and superior courts have found the evidence below sufficient
to justify that action. Respondent urges this court, like-
wise, to declare that the people of Alaska are not
constitutionally required to welcome into their midst yet

another mind-altering chemical.

5One study in which cannabis was compared with alcohol in its
effect on driving skills has concluded that
Cannabis has such pronounced effects on
skills and judgments essential for driving
to make motoring during cannabis intoxi-
cation a hazardous undertaking.
Rafaeisen, Cannabis and Alcohol: Effects on Simulated Car
Driving and Psychological Tests in Paton and Crown, Cannabis
and Its Derivatives 184, 189 (1972). In some aspects, the
effects of cannabis were found to be more pronounced than
those of alcohol. Id. at 185-88.
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C. Is there a "fundamental™ right to

possess marijuana?

Up to this point, it has been assumed that the
“"fundamental™ right to privacy implies a right to possess
substances such as marijuana, and that therefore a "compelling
state interest™ must be shown in order to justify the State's
prohibition of the drug. Respondent now, however, proposes
to examine some of the implications of that position.

Under the Federal Constitution, the existence of
a limited right to privacy is well-established. See Griswold
v. Connecticut, 381 U.S. 479, 14 L. Ed. 2d 510 (1965). Recent
decisions of the United States Supreme Court, however,
clearly suggest that neither this right nor the Fourteenth
Amendment concept of "liberty"™ make "fundamental™ any right
which the individual may have to ingest harmful or potentially
harmful substances into his body. In Paris Adult Theatre 1 v.
Slaton, 37 L. Ed. 2d 446 (1973), the Court stated:

It is argued that individual "free will"

must govern, even in activities beyond
the protection of the First Amendment
and other constitutional guarantees of
privacy, and that Government cannot
legitimately impede individual's desire
to see or acquire obscene plays, movies,

and books. We do indeed base our society
on certain assumptions that people have
the capacity for free choice. Most

exercise of individual free choice--
those in politics, religion and expression
of ideas --explicitly protected by the
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Constitution. Totally unlimited play
for free will, however, is not allowed
in ours or any other society. We have

just noted, for example, that neither
the First Amendment nor "free will"”
precludes States from having "blue sky
laws to regulate what sellers of
securities may write or publish about
their wares. . . . Such laws are to
protect the weak, the uninformed, the
unsuspecting, and the gullible from
the exercise of their own volition.

Id. at 460-61.

Our prior decisions recognizing a right
to privacy guaranteed by the Fourteenth
Amendment included "only those personal
rights that can be deemed ‘'fundamental’
or ‘'implicit in the concept of ordered
liberty."™ . . . This privacy right
encompasses and protects the personal
intimacies of the home, the family,
marriage, motherhood, procreation, and

child rearing. . . . Nothing, however,
in this Court's decision intimates that
there is any "fundamental™ privacy right

“"implicit in the concept of ordered
liberty™ to watch obscene movies in places
of public accommodation.

ld. at 462 (citations omitted). In Roe v. Wade, 410 U.S. 113,
35 L. Ed. 2d 147 (1973), the Court said:

In fact, it is not clear to us that
the claim asserted by some amici that
one has an unlimited right to do with
one's body as one pleases bears a close
relationship to the right of privacy
previously articulated in the Court's
decisions. The Court has refused to
recognize an unlimited right of this
kind in the past.

410 U.S. at 154; 35 L. Ed. 2d at 177. Nor does Stanley v. Georgia,
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594 U.S. 557, 22 L. Ed. 2d 542 (1969) assist petitioner's
argument, for in that decision the court specifically dis-
claimed any limitation on the power of government to punish
the possessionoo’'f narcotics or other private acts as crime.
Id. at 568 n.IlI, 22 L. Ed. 2d at 551.

Turning to state law, it is submitted that the
case of Breese v. Smith, 501 P.2d 159 (Alaska 1972) likewise
does not suggest a "fundamental™ right to use psychoacfive
drugs. There this court found that the "spectre of rovern-
mental control of the physical appears.ices of private
citizens, young and old, is antithetical to a free society,
contrary to our notions of a government of limited powers,
and repugnant to the concept of personal liberty." Id. at
169. Surely, however, that cannot be said of the time-tested
and well-established governmental practice of insuring the
health and safety of its citizens by regulating the wuse of
harmful and potentially harmful substances.

Recently, however, this court decided the case

of Gray v. State, Op. No. 1068 (Alaska August 12, 1974).

In that opinion, Article 1, Section 22 of the Alaska Constitution

was interpreted for the first time. That section provides:

The right of the people to privacy is
recognized and shall not be infringed.

This court noted that there wasnno available recorded history
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of this recent amendment, but suggested that "clearly it
shields th.e ingestion of food, beverages or other sub-
stances." Gray v. State, supra, at 9. The court further

stated:

But the right of privacy is not
absolute. Where a compelling state
interest is shown, the right may be
held to be subordinate to express
constitutional powers such as the
authorization of the legislature to
promote and protect public health
and provide for the general welfare.

Id. at 9-10.

The implications of this language are vast, and
vastly troubling. If there is a "fundamental™ right to
ingest all "substances"™ and a "compelling state interest"
in thestrict sense must be shown in order to justify
regulation, does it then follow that one has a constitutional
right to abuse barbituates? LSD? Heroin? Is there a right
to commit suicide by the ingestion of poison? Is there a
right to drink alcohol in any manner one chooses? If so,
is AS 47.37.190 (Ilnvoluntary Commitment of Alcoholics)
constitutional? Since children too have fundamental rights,
Breese v. Smith, 501 P.2d 159, 167 (Alaska 1972), can the
state prohibit a minor from possessing or consuming alcohol,
which petitioner's witnesses characterized as the worst

and most abused drug in America? Medicinal drugs, too,
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are "substances." Can the state prohibit their sale
without prescription, or is every man now his own physician?5
The root of the problem lies, in respondent's

view, in the bipolar concept of "rights"™ to which the
appellate courts of this country generally subscribe. That
is, a right is either "fundamental™ or it is not If it
is "fundamental,” any encroachment upon it is viewed with
“"strict scrutiny™ and must be justified by a "compelling
stateinterest," a standard which often seems impossible
to meet. If, onthe other hand, the right is not "fundamental,"”
the state may infringe it upon any "rational basis." This
polarization does justice neither to the state nor to the
citizen. In a recent law review article, the problem has
been stated very well:

The fundamental rights doctrine, as it

has been developed by the Court, lacks

coherent and objective underlying

principles. It therefore seems impossible

to determine, other than by judicial

fiat, just what rights should be treated
~"The State recognizes, of course, that a constitutional
distinction can be drawn between the sale of something and its
private wuse. Compare Paris Adult Theatre | v. Slaton, supra,
with Stanley \ Georgia, supra. An argument of some logic
can be made, however, for the proposition that if there is
a constitutional right to use a substance, there is a concomitant
right to obtain it, and the fact that Gray, supra was a sale
case would seem to Indicate thJit the problem is real. If so,
“"decriminalization™ of marijuana may be a red herring, and
“"legalization™ the constitutionally foreordained result.



as fundamental and as justifying strict
review. The threat of judicial legisla-
tion is thus raised and, without a showing
of principles, cannot be satisfactorily
allayed.

There is also what might be called the
cannonization problem. Declaring a right

to be fundamental appears to give the

right an infrangible sanctity, for state
authority cannot regulate or burden its
exercise without showing a compelling
interest to do so. Most "rights™ are

just categorical names for recognized

legal protection of a variety of similar

or related human interests. The interests
subsumable under any given right may range
from the trivial to the extremely important.
If the right is declared fundamental, the
state may be precluded from regulating

even the trivial instances of its exercise.
On the other hand, strained analysis may

be required to show that the claimed right

is not really an issue, or that the state
actually has a compelling interest, or that
the exercise of the right is not really
burdened in the particular case. Declaration
of a right as fundamental, therefore, without
an attendant statement as to wherein it is
fundamental, generates severe analytic
problems and precludes judgments responsive
to the real nature of the rights and interests
involved.

The fundamental rights doctrine also does
not solve the problems of a double standard
of judicial review, a standard felt to be
correct when first amendment or minority
right are involved, but never even then
satisfactorily justified on a sound juris-
prudential basis. The winner-take-all result
of the double standard encourages the up-
grading or downgrading of interests so that
they may fit into the proper category, but
in doing so does not do justice to the
interests under review. On the other hand,
if justice is to be done, there may be a
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watering down of both the rational basis

and the strict scrutiny
review. When this happens,

standards of
it screens

a more subtle form of judicial legislation
and, more importantly, fails
principle guidance to the lower levels
of our vast legal system.

Finally, the current
doctrine creates an
constitutional life

which may be of little

such as travel, are

while interests of extreme

virtually all, such
work, do not receive
But contemporaneous

to distill constitutional

highly valued human

the often times vague

to give

fundamental rights
anomaly in our
under which interests

importance to many,

given extreme protection,

importance to

as opportunities to

special
pressures

interests

protection.
are generated

protection for

from out of

generalities of the

Constitution. The fundamental right of
privacy, for example, was found in that

way. But the creation

rights by implication may be

substance of judicial
the fundamental rights

of constitutional
the very
legislation. Thus,

doctrine generates

constitutional action and reaction,
expansion and retrenchment--all without
the basic intellectual

ever having resolved
and jurisprudential

issues.

G. Goodpaster, The Constitution and Fundamental Rights, 15

Ariz. L. Rev. 479, 505-06 (1973).

Professor Goodpaster reasons

that the chief issue presented by all this

is not what the

fundamental rights are, but "whether there shall be judicial
review and how much judicial review there shall be.™ IcL at
513. He concludes that only a few very basic rights justify
full-fledged strict review, and that, in all other cases,

a sort of balancing test is needed,



In the recent case of Roe v. Wade, supra, the
United States Supreme Court appears to have engaged in some
thing resembling such a process. Consider the following
passage:

The Court's decisions recognizing a
right of privacy also acknowledge that
some state regulation in areas protected
by that right is appropriate. As noted
above, a State may properly assert
important interests in safeguarding
health, in maintaining medical standards,
and in protecting potential life. At
some point in pregnancy, these respective
interests become sufficiently compelling
to sustain regulation of the factors that

govern the abortion decision. The privacy

right involved, therefore, cannot be said

to be absolute, In fact, it is not clear j
to us that the claim asserted by some ]
amici that one has an unlimited right to

do with 'm'ne's body as one pleases bears

a close relationship to the right of ;
privacy previously articulated in the

court's decisions. The court has refused

to recognize an unlimited right of this S

kind in the past.
'.e, therefore, conclude that the right
of personal privacy includes the abortion
decision, but that this right is not
unqualified and must be considered against
important state interests in regulation.
410 U.S. at 154, 55 L. Ed. 2d at 177-78. Although the Roe
decision does speak in terms of compelling state interests,
it is apparent that, some sort of balancing process is going on.

The State submits that if a similar process is applied to the

right to ingest "substances,” considered against the State's



traditionally broad power and important interests in public
health and safety, it will be seen that the State must have
the power to forbid the ingestion of harmful or potentials
harmful substances, and that, given the evidence of its
harmfulness discussed supra, the "right™ to ingest marijuana
is not "‘fundamental™ 1in the strict sense at all, although the

right to eat the foods of one's choice may well be.



rr

THE UNEQUAL APPLICATION QUESTIONS

A. The Legislature need not prohibit tobacco
and alcohol in order to prohibit marijuana.

Defendant lias argued that to prohibit the possession

of marijuana without at the same time prohibiting the possession

of tobacco and alcohol is violative of the principle of equal
protection of the law. Such arguments have been dealt with
in two recent Federal cases. In United States v. Maiden,

355 F. Supp. 743 (1973), an opinion which also dealt with
petitioner's second contention concerning unreasonable
classification, the court stated:

Next defendants attack as arbitrary the

provisions of federal law that accomplish
the proscription of marijuana distribu-
tion. They contend the provisions are
irrational in omitting alcohol and

nicotine, and providing equivalent
penalties for marijuana and for such
drugs as amphetamines, barbituates and
LSD, and in classifying marijuana in
Schedule 1 along with heroin.

The premise of defendant's first two
contentions is that the Equal Protec-
tion Clause requires legislators to

scale penalties in proportion to the

danger of th.e conduct penalized. The
premise is not sound. In setting
penalties, Congress Is not limited
to an assessment of harm. Even if

barbituates and amphetamines pose
greater health hazards than marijuana,
Congress is entitled to conclude that
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the pervasiveness of marijuana dis-
tribution justifies an equivalent
maximum penalty or that such penal
purposes as general deterrence will
be appropriately served by such a

penalty. Nor is Congress required
to take an all or nothing approach
to drug regulation. Marijuana,

however slight a health hazard it
may be to the total population, is

a drug that can cause euphoria at

low doses and hallucinogenic reaction
at higher doses among most users,

and a severe psychological disturbance
among a few users. Congress can
rationally conclude that interstate
traffic in such a drug should be
prohibited by a maximum five-year
penalty. This judgment is not
rendered irrational because a

similar penalty is established for
distribution of more dangerous sub-
stances, nor because other drugs with
capacity for harm are not prohibited.
The legislative judgment concerning
alcohol and nicotine may well have
taken into account the degree to which
their dangers are known, the adverse
consequences of prohibition, and the
economic significance of their produc-
tion. Whether such factors should lead

to similar judgments concerning marijuana

is within legislative discretion.

1
Ild. at 747-4S.

As pointed

out in respondent's trial memorandum, this

case

is particularly signif'~ant because the court in reaching its

conclusion
and Fort,

had the aid of expert testimony from Doctors
testified for the. defendant in this case.

who

Grinspoon



In United States v. Kiffer, cited in respondent’s
trial memorandum at 14-15, the court again considered the
guestion of the necessity to prohibit alcohol and tobacco,
and concluded:

If Congress decides to regulate or
prohibit some harmful substances, it
is not thereby constitutionally
compelled to regulate or prohibit
all. It may conclude that half a
loaf is better than none.

477 F.2d 349, 355 (2d Cir. 1973).

When weighing a legislative decision to adopt a
policy of legislating upon one subject and not upon another,
perhaps similar one, it must be remembered that

[m]atters of policy . . . are by
definition matters which demand the
resolution of conflicts of value,
and the elements of conflicting
values are largely imponderable.
Assessment of their competing worth
involves differences of feeling; it
is also an exercise in prophecy.
Obviously the proper forum for
mediating a clash of feelings and
rendering a prophetic judgment is
the body chosen for those purposes
by the people.

American Federation of Labor v. American Sash 5 Door Co.,
supra, (Frankfurter, J. concurring). Surely one of the
values which a Legislature is entitled to weigh in deciding
to prohibit, or not to prohibit, a particular substance is

the political feasibility of the proposed prohibition.
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Although marijuana may have been used in other societies

for thousands of years, in our culture alcohol and tobacco
are, unfortunately, inseparably woven into the social
fabric. As is well known, an attempt at prohibition of

alcohol on a national scale has already failed with

disasterous results. In contrast, marijuana, despite the
statements of those who advocate its use, is a relatively
recent newcomer upon the American scene. The Legislature
may well have decided that, in view of the problems which

alcohol demonstrably causes in the State of Alaska, we do
not need another intoxicant freely available.

On the other hand, any rational legislator
contemplating prohibition of alcohol and tobacco must
realize that, (1) it would not be possible to muster the
necessary votes to pass such a measure, and (2) it would
in all probability be unenforceable if passed. Whatever
one's political views on the question of "gun control,”
it is apparent that similar considerations have motivated
the congressional decision to curtail severely the lawful
private possession of such things as machine guns and
dynamite, while leaving the regulation of sporting firearms
largely in the hands of the several states. This is the

sort of political judgment which legislators are peculiarly



competent to make, and which they must be permitted to

make in a democratic society. To hold that, because it is

not politically feasible to prohibit certain hazardous

substances, it is constitutionally forbidden to prohibit

others would be an exercise in absurdity, and dangerous

to the concept of government by the people.
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366 U.S. 420, 425, 6 L. Ed. 2d 393, 399
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be conceived to justify it. Metropolitan

Co. v. Brownell, 294 U.S. 580, 584, 79

(1935). It should be remembered that we

here with an inherently suspect classification

national origin. As the defendant's wit-

to point out, there is no particular

Thggﬁo stitution and Fundamental Rights, 15
gl °(1975)
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class of society which- is peculiarly identified with the
use of marijuana.

Although some courts have found it unreasonable to
classify marijuana as a "narcotic"™ drug, e.g. People v. McCabe,
275 N.E. 2d 407, 414 (111. 1971), other recent cases have
disagreed. State v. Wadsorth, 505 P.2d 230 (Ariz. 1973);

Egan v. Sheriff, 503 P.2d 16, 19 (Nev. 1972); Sanders v. State,
482 S.W. 2d 648, 651-52 (Tex. 1972). In People v. Summit, 517
P.2d 850 (Colo. 1974), the Supreme Court of Colorado, after
considering a wealth of published authority on the subject,
held that although the issue was "a decidedly close one," it
was proper to defer to the Legislature as the forum in which

to settle the issue of whether marijuana should be classified
as a narcotic. Id. at 854.

Defendant cites no single case holding that marijuana

cannot properly be classified with the depressant, stimulant

and hallucinogenic drugs. The cases which he does cite on the
classification of cannabis, all of which deal with the propriety
of classifying it as a narcotic, in fact constitute better

authority for the State than they do for petitioner's position.
In McCabe, supra, the rationale of the court's decision was
to the effect that marijuana would be more properly classified
with the barbituates, LSD, etc. than with the true narcotics

such as heroin, and that there was no ‘ional basis for
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distinguishing between narijuana and the depressant,
stimulant or hallucinogenic drugs. _Id. at 411-14. In

People v. Sinclair, 194 N.W. 2d 878 (Mich. 1972), the case
arose after a statute had been passed by the State Legislature
classifying possession of marijuana as a misdemeanor, and
removing it from the "narcotic drug™ group. Two justices
were of the opinion that the "narcotic™ classification, which

had been in effect at the time of appellant's conviction,

constituted a denial of equal protection. The most extensive
opinion on the subject, that of Swainson, J., suggests that,
until the effective date of the new statutes, marijuana

offenses be prosecuted under the section relating to

hallucinogenic drugs. Id. at 887 n.36. The separate opinion
of Justice Williams wupon the equal protection question does
not suggest otherwise. Id. at 891.

In English v. Miller, 341 F. Supp. 714 (E.D. Va.
1972), it was indeed held constitutionally impermissible for
th State of Virginia to classify marijuana as a "narcotic
drug."” In addition to the fact that such holdings have
little if any bearing on the precise question before this

court in the case at bar, it should also be noted that the

value of the English opinion as Federal precedent is undermined,

to say the least, by the fact that the case was reversed by
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the Fourth Circuit Court of Appeals, which stated:

Assuredly, the legislative classifica-

tion inherent question was not so

arbitrary and unreasonable as to deny

English the full protection of the law.
English v. Virginia Probation 5 Parole Board, 481 F.2d 188,
192 (4th Cir. 1973).

Bearing in mind that the Constitution does not
require the Legislature to scale penalties precisely in
proportion to "the danger of the conduct penalized,”™ United
States v. Maiden, supra, 355 F. Supp. at 747, it is apparent
from the record that there is ample evidence to justify the
Alaska Legislature's inclusion of cannabis among the
depressant, stimulant and hallucinogenic drugs--much of it
from the mouths of defendant's own witnesses. Thus, defense
witness Joel Fort, although he was of the opinion that
marijuana more properly belonged in a separate category of
its own (IV Tr. 43), testified that it had some of the
qualities of depressant drugs, and some of the qualities of
stimulant drugs (V Tr. 13), and that it was capable of producing
hallucinatory experiences (V Tr. 11). He also stated that
cannabis was more properly classified with the depressants

and stimulants than it would be with the opiates or narcotics

(V Tr. 13). The psychoanalyst, Lester Grinspoon, said

~Dr. Fort would not, apparently, classify the hallucinogenic
drugs such as LSD along with stimulants or depressants either

(V Tr. 10-13).
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that he would not classify cannabis as a "true hallucinogen,”™
for the reason that it normally produces a distorted

perception of something which actually exists in the
environment, rather than a true hallucination, which he

defined as a phenomenon in which "one believes something

exists or he hears something, and, in fact, there is absolutely
nothing in the reality from which this comes from." (XI Tr. 66)
Despite this, he testified that the drug does have some of

the traits of the hallucinogens (X1 Tr. 104).

Sanford Feinglass, a pharmaceutical chemist,
testified that the chemical structure of tetrahydrocannabinol
was quite different from that of the other drugs in the
depressant, stimulant and hallucinogenic group, and he would
thus expect it to have different effects on the body (XII Tr.
36-46). He also testified, however, that THC was a
psvchoactive drug, and produced alterations in perception
relating to time and space (XIlI Tr. 51), some of which it
apparently shares with other drugs of the group such as LSD
and mescaline (XIlI Tr. 105-06). He further stated that he
knew of one individual in whom the ingestion of a large
guantity of marijuana had produced actual hallucinations
(X1l Tr. 103-04). Dr. Thomas Ungerleider, a psychiatrist
(X1l Tr. 197) who had been a member of the National Commission

on Marijuana and Drug Abuse (XIlI Tr. 202), also testified



that marijuana had ™"some sedative

has some what we call psychedelic

properties.™ (X1l Tr. 334) Thus,
attempts to classify drugs at least
upon the user, it would appear that
Legislature of the State of Alaska has

is perfectly rational, even if not
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CRUEL AND UNUSUAL PUNISHMENT

Section 17.12.010 of the Alaska Statutes makes it
unlawful for any person to possess, except as otherwise
authorized, a depressant, hallucinogenic or stimulant drug,
which, of course, includes cannabis or marijuana.

AS 17.12.150(3)(A). AS 17.12.110(a) provides:

A person who violates a provision of

this chapter relating to the possession
or control of depressant, hallucinogenic
and stimulant drugs, when his possession
or control is for his own use, is guilty
of a misdemeanor and upon conviction is
punishable by imprisonment for not more

than one year, or by a fine of not more
than $1,000, or by both.

Petitioner contends that this provision runs contrary to the
constitutional prohibitions against cruel and unusual
punishment.1 The State replies that, to begin with, that

guestion is not properly before the court, and, further,

~"The Constitution of Alaska at Article I, Section 12, provides

in pertinent part:

Excessive bail shall not be required, nor
excessive fines imposed, nor cruel and
unusual punishments inflicted.

The wording of the United States Constitution, Amend. VIII,
is identical.



that the range of penalties provided by the statute is

neither cruel nor unusual.

A. The issue of cruel and unusual punish-
ment is not properly before this court.

This case is here upon petition for review, which

2
is a proceeding in the nature of an interlocutory appeal.

Mr. Ravin has not yet even been convicted, much less sentenced.
In the words of the State and Federal Constitutions, no

punishment has been "inflicted™ wupon him.

In People Summit, 517 P.2d 850, 854 (Colo. 1974),
one of the appellants advanced an argument similar to that
in question here. Noting that this defendant had been given
a suspended sentence and granted probation, the court refused
to consider the question, quoting from People v. Stark,

400 P.2d 923, 928 (Colo. 1965) :

With reference to the argument that the
several offenses defined in the statute
are punishable by ‘'cruel and unusual
punishment' we hold that until some
person has been convicted of a crime
and a sentence has been imposed which
is then asserted to be ‘cruel and
unusual' there is no justiciable
guestion presented. No one would
contend that the minimum sentence
provided by statute for the offenses

2
Alaska R. App. P. 23, 24.



with which the defendants in error stood
charged, would be ‘cruel or unusual."
Generally, the matter of punishment for
commissions of crime is a matter for
determination by the Legislature. Where
there is a wide spread between the minimum
and maximum punishment, whether any
particular sentence is ‘'cruel or unusual’
is a matter to be determined under all

the facts and circumstances surrounding

each offense. Until the defendants in
error have actually been sentenced in a
‘cruel or unusual' manner, they cannot

be heard to say that they or some other
person might at some future time be
subjected to ‘cruel or unusual' punish-
ment .
See People v. Sinclair, 194 N.W. 2d 878, 904 (Mich. 1972)
(Kavanagh, J., concurring).

If the statute in question made provision for a
mandatory minimum punishment such that the defendant, if
convicted, could be certain of receiving at least a jail
sentence of some given length "imposed without consideration
for [his] individual personality and history,” see People v.
Lorentzen, 194 N.W. 2d 827, 834 (Mich. 1972), perhaps an
argument might be made, but that is not the case here.
Permissible sentences under our statute begin with a fine

of one penney and no jail time at all. Further, the

execution of any sentence imposed could be suspended; indeed,

under the provisions of AS 12.55.085, Mr. Ravin might never
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be sentenced at all.

Certainly no one could argue that a sentence of
probation, or a suspended imposition of sentence, or a
relatively light fine constitutes cruel and unusual punish-
ment. Vet although it does not appear in the record at
bar, from the facts known to the State at this point Mr.

Ravin would seem to be an excellent candidate for this
type of senfence. ?

Petitioner argues that incarceration for

possession of marijuana is constitutionally impermissible.

AS 12.55.085 provides in pertinent part:

(a) If it appears that there are circumstances
in mitigation of the punishment, or that the
ends of justice will be served, the court may,

in its discretion, suspend the imposition of
sentence and may direct that the suspension
continue for a period of time.

* a*

(e) Upon the discharge by the court without
imposition of sentence, the court may set
aside the conviction and issue to the person
a certificate to that effect.

Information on file in the office of the District Attorney,
Third Judicial District at Anchorage, indicates that
petitioner's prior record is good, and that the quantity

of marijuana found in his possession was quite small.
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Brief for petitioner at 72. But he is not incarcerated,
nor has he been ordered to be incarcerated, nor is there
any law requiring him to be incarcerated, nor can he even
point to any facts which would indicate that he will
probably be incarcerated. Under such circumstances, he
has raised no issue of cruel and unusual punishment.

B. The range of penalties provided for

possession of marijuana is neither
cruel nor unusual.

Petitioner argues that the penalty provided for
possession of marijuana in this State amounts, on its face,
to cruel and unusual punishment. His contention actually
divides itself into several sub-issues. The first question
is whether a range of penalties beginning at zero and ending
at one year in jail and a fine of $1,000.00 can be considered
to be cruel and unusual because it is "disproportionate™
to the penalties provided for other misdemeanors. At the
outset, this argument encounters the opinion of this court
in Green v. State, 390 P.2d 433 (Alaska 1964), which
states

There are a number of states in which
the courts have held that punishment
for crime must be proportioned to the
offense. Such holdings have usually
been based upon the enunciation of

the restriction in the respective
state constitutions that oenalties
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Id. at

concerning

law of

435

The wording

shall be proportioned to the nature
of the offense. The Alaska Constitution,
though of recent origin, contains no
such restriction, nor does one appear
in the Federal Constitution. We con-
clude, therefore, that in this
jurisdiction punishment for crime

need not be strictly proportioned

to the offense. Only those punish-
ments which are cruel and unusual in
the sense that they are inhuman and
barbarous, or so dispropoi.ionate to
the offense committed as to be completely
arbitrary and shocking to the sense of
justice may be stricken as violating
the due process clauses of the State
and Federal Constitutions. Such
punishments would also be void under
Article 1, Section 12, of the Alaska
Constitution which declares that cruel
and unusual punishments shall not be
inflicted.

(Footnotes omitted.)

criminal penalties, and the development of

of the Alaska Constitution's clause

the

sentencing in this state since the passage of the

sentence

to maintain

appeal statutes, indicate the continued necessity

the rule of Green. Article I, Section 12,

our Constitution provides:

As this

clause

court

in

the

Excessive bail shai] not be required,
nor excessive fines imposed, nor cruel
and unusual punishments inflicted.
Penal administration shall be based
on the principle of reformation and
upon the need for protecting the
public.

has made clear in the cases interpreting

of

this

context of sentence review, our Constitution
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does not envision "standard"™ penalties strictly proportioned
according to the nature of the offense, considered in a
vacuum. See Adams v. State, Op. No. 2105 at 9 (Alaska April
22, 1974). Instead, penalties must be tailored not only to
the nature of the offense, State v. Chaney, 477 P.2d 441,
446 (Alaska 1970), but also to the circumstances under which
the crime is committed, see Gordon v. State, 501 P.2d 772
776-77 (Alaska 1972), the personality and character of the
offender, Robinson v. State, 484 P.2d 686, 690 (Alaska 1971);
Newsom v. State, 512 P.2d 557, 562 (Alaska 1973), his age,
Gullard v. State, 497 P.2d 93, 94 (Alaska 1972), his attitude
toward his offense, State v. Chaney, supra at 447, his prior
criminal record and other behavior patterns, Adams v. State,
supra at 9-10, etc. Given this body of law, and considering
also the range of discretion which must be afforded the

trial courts in their efforts to achieve the proper objec-
tives of criminal sentencing, Nicholas v. State, 477 P.2d
447, 448-49 (Alaska 1970), it is apparent that a penalty
should be held to be "cruel and unusual™ only when it is
barbarous in its nature, or when, considered in the context
of the individual offense as committed by the individual
offender, it is so disproportionate that it is "completely
arbitrary and shocking to the sense of justice." Faulkner

v. State, 445 P.2d 815, 818 (Alaska 1968) (Dimond, J.).
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Petitioner also argues that criminal penalties
for the private possession of marijuana accomplish none
of the goals that this Court has set as the objectives of
punishment for crime. These are:

rehabilitation of the offender into a
non-criminal member of society, isola-
tion of the offender from society to
prevent criminal conduct during any
period of confinement, deterrence of
the offender himself after his release
from confinement or other penalogical
treatment, as well as deterrence of
other members of the community who
might possess tendencies toward criminal
conduct similar to that of the offender,
and community condemnation of the
individual offender, or, in other words,
reaffirmation of societal norms for the

purpose of maintaining respect for the
norms themselves.

Chaney v. State, supra at 444 (Footnote omitted). In order
to understand the relationship of these objectives to the
crime in question, it is necessary first to examine the
reason why statutes such as AS 17.12.010 are enacted.

"Men are not hanged for stealing horses, but that
horses may not be stolen.™ Similarly, the only reason for
prohibiting the possession of a dangerous drug is to dis-

courage its wuse, in the interest of the health and safety
of the public. In such a context, the concepts of
rehabilitation, deterrence both primary and secondary,

and maintenance of respect for societal norms merge into
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ont. Obviously, one who is neither physically nor
psychologically dependent upon a drug does not need to

be "rehabilitated™ in the sense that a heroin addict,

for instance, does. Indeed, one who "believes that the

right to use marijuana is one of his fundamental constitutional

rights or that it is protected by the freedom of religion™

is probably not "rehabilitatable™ at all.6 Most users
of marijuana, however, fall into neither of these cate-
gories. They are merely people who use this drug, which

the Legislature has determined to be dangerous, because
they find its effects pleasant, or because friends or
acquaintances use it. Each time one of these is deterred
by his brush with the law, so that in future he seeks

his pleasures elsewhere, he has been "rehabilitated"™ to

the extent necessary.

In a similar situation are those who have never
tried the drug at all. If their unwillingness to do so is
influenced to any significant degree by the possibility
of criminal sanctions (secondary deterrence) or by a desire

to live as a law abiding citizen (respect for societal

Dicther, Marijuana and the Law, 13 Villanova L. Rev. 851,
870 (1968), quoted in brief for petitioner at 77.
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norms',, then the statute is accomplishing its objectives.

Petitioner's argument that ™"the evidence indicates

that the laws have not had any significant deterrent effect';"

(Brief for Petitioner at 77) is an attempt at ™"the insertion

7
of judicial conceptions of wisdom and propriety" to limit

“"the legislative power to define crimes and fix their
punishment. . . ." Weems v. United States, 217 U.S. 349,
378, 54 L. Ed. 793, 803 (1910). The question of the need
to redefine social policy in light of the effect, or lack
of effect, of a particular statute on the crime rate is a
matter for the Legislature. In addition, such an argument
fails for lack of logic. A criminal statute is enacted
precisely because a significant number of citizens are
ndulging in a particular type of socially undesirable
behavior. Universal deterrence is not a result that can
reasonably be expected of any law, and a criminal statute
which is never violated is in all probability unnecessary.
Some criminal and quasi-criminal offenses are extremely
common. Probably a great deal more than 24 or 26 million

Americans have, at some time or another, committed a moving

AFurman v. Georgia, 408 U.S. 238, 269, 33 L. Ed. 2d 346,
363" (1972) .



traffic violation. The number of those who have violated
the prohibition against drunken driving is certainly very
great; most people have probably, at some time in their
lives, stolen something, even if only a pencil from the
office. Yet it cannot be seriously suggested that no
penalty should therefore attach to speeding, drunken
driving and petty larceny. Even those cynics who maintain
that everybody cheats on his income tax do not suggest
that tax fraud be legalized. The effectiveness of a
criminal statute as against some other means of discouraging
unwanted behavior may be a weighty consideration in a
legislative determination of social policy; it should not,
however, be permitted to raise the constitutional spectre
of cruel and unusual punishment in the courts.

Surely little need be said about "evolving
standards of decency,”™ Trop v. Dulles, 356 U.S. 86, 101,
2 L. Ed. 2d 630, 642 (1958). Imprisonment for a period of
up to one year, together with a fine, 1is one of the most
commonly prescribed punishments for misdemeanors in the
State of Alaska. Indeed, imprisonment for not more than
one year is the jail sentence provided in the "catchall"”

statute defining the punishment for any misdemeanor for
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8
which no specific penalty is prescribed. AS 11.05.010.

Certainly such a penalty cannot be described as '"so severe
as to be degrading to the dignity of human beings,” Furman v.
Georgia, supra, 408 U.S. at 271, 33 L. Ed. 2d at 367. It
is true, of course, that other jurisdictions have recently
prescribed lesser penalties for possession of marijuana,
see Brief for Petitioner at 74, but petitioner cites no
authority suggesting that they were constitutionally required
co do so. We are not dealing here with lengthy prison

9
sentences, and the State knows of no constitutional require-
ment that our Legislature place itself in what some might

describe as the "forefront”™ of reform in its enactments

of criminal penalties.

8

Whenever an act is declared to be a mis-

demeanor, and no punishment is prescribed,

the person, upon conviction, is punishable

by imprisonment for not more than one year,

or by a fine of not more than $500.00.
This statutewas amended only last year, but the penalty was
not changed. Compare Section 65-2-4 ACLA 1949 with Ch.53,

Section 15 SLA 1973.

9
E.g., People v. Lorentzen. 194 N.W. 2d 827 (Mich. 1972"

(20 years), relied upon by petitioner. Even when such
penalties are involved, the Federal cases have held that
the question of reducing them is a legislative one. United
States v~.Drotar, 415 F.2d 914, 916 (5th Cir. 1969); United
States v. ward, 387 F.2d 843, 848 (5th Cir. 1969).



1

CONCLUSION

A new intoxicant has intruded itself upon the
American scene, Although it has been used in other societies

for many years, true scientific study of its effects has

been but recent. The evidence concerning its physical,

psychological and social effects is in conflict, and little
1

about it can be said for certain. In a classic exercise of

their function as the electorate's chosen directors of social
policy, our legislators have prohibited its >;se. Petitioner
now asks that this court assume that function, and overturn

the legislature's decision.

If this court should choose to do so, the social

consequences will in all probability be irreversible, no
matter what evidence is unearthed in the future. Our cultural
experience with alcohol has, if nothing else, shown that

when a psychotropic drug has once become ingrained into the
social fabric, it becomes not only impossible to extirpate
altogether, but also essentially uncontrollable, no matter
how harmful it may be.

"Decriminalization™ as a true social policy s

in all likelihood impossible; it is a way-station on the
road uo legalization, and to free availability. And as with
Cf., H. Brill, Statement Before the United States Senate Sub-

committee on Internal Security (May 9, 1974).



alcohol, free availability is just that; availability to
all, adult and child, driver and non-driver, incipient
psychotic and stable personality. Surely so momentous a
step should be taken by the people, through their elected
representatives. The decision of the court below must stand

DATED at Anchorage, Alaska, this 4th day of

September, 1974.

Respectfully submitted

NORMAN C. GORSUCH
Attorney General

A"TEPHEJTG. DUNNING
Assistant District Attor
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RESEARCH AGENCY

P.O. Bin "i. Stale Capitol
Juneau, Alaska 99811-3100
Mail Stop 3100
(90" -165-3%91

December 11, 1986

MEMORANDUM
TO:  Representative-Elect Johnny Ellis

FROM  Penelope Weyhrauch
Legislative "Analyst

RE. New York Drug Legi

islation
Research Request 87

atio
069

You requested a COrP of the recent|y enacted New York law which increased
penalties for selli 8{ drugs on school” grounds.

New York

Thﬁ New York legislation which mcreased enalties for sellin ﬁirugs Oﬁ
school grounds was passed on July 16, 1986. A coHp of the new law, wit
related “stafutes and notes. is Attachment A The new law established
sentences of no less than six years and no more than 25 years for sellin
§g£1rtsroélfedagesubstances on or néar school grounds to persons less than

Alaska

The delivery of a controlled substance to a person under 19 and at reast
three years” younger than the Person delivering the substance 1S a felony.
A person delivering Schedule [A, [IA or 111A"substances to a person. under
9 and at least three years younger than the deliverer Is committing an
unclassified felony, IA 1A, and IIIA substances are considered o he
angerous to an |nd|V|dua of the u lic, ?entence for an unclassiec
elony 1s from five to 9 ){ears and a $75,0 |ne IE)erson 18 years Of
older” possessing a controlled su stance on schoo %rou 0 & parking
lot adjacent to”a school, commits a cass bject o o sen-
tence of up to ten years and a fine of up to $50 000 Appllcable Alaska
Statutes are attached as Attachment B.)



Representative-Elect Ellis
December 11, 1S86
Page 2

Delivering or possession controlled substances other than IA 1A or IIIA
substances, on or near school grounds, is a class B or C felony. ,AIthou%h
marijuana is classified as a Schedule VIA substance and |?_ considered 10
have’ the lowest degree of danger to individuals or the public dellverY or
possession . of manguana on or near school grounds is a class B or C felony
and Is subject to the penalties stated abové.

1 hope this information is helpful to you. If %ou have any questions or
would like additional information please contact this agency.

PW

Attachments
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1986 SESSION LAWS o -

Chapter 280
CONTROLLED SUBSTANCES— SALE ON SCHOOL GROUNDS

— INCREASED PENALTIES

ACT to amend the penal law, in relation to increasing the penalties
;0r sale of controlled substances or school grounds, defined to in-
clude within one thousand feet thereof

Approved July 16, 1986, effective as provided in § 6.

-the People of the State of New York, represented In Senate and Assen-

Y, do enact as follows:

Section I. Paragraph (b) of subdivision two of section 70.00. of the 5

penal law, as amended by chapter two hundred seventy-six of the Laws of
nineteen hundred seventy-three, is amended to read as follows:

Lb) For a class B felony, the term shall be fixed by the court, and J

ihall not exceed twenty-live years; provided, however, that whore the
Itntenca Is for a class B felony offense specified in subdivision two of
section 220.”». the maximum term must be at least six years and must not J

exceed twentv-flve years;

5 2. Paragraph (b) of subdivision three of section 70.00 of such law, §2

is amended by chapter eight hundred seventy-three of the laws of
nineteen hundred eighty, is amended to read as follows:

(b) Where the sentence is for a class B or class C violent felony of-

finse as defined in subdivision one of section 70.02, the minimum period
mhall be fixed by the court pursuant to subdivision four of section
70.02. Whefo tho sentence is for a class B felony offense specified in
lubdlvislon two of section 220.46. the minimum period must be fixed by
the court at one-third of the maxIimun term imposed and must be specified
in the sontence. Where the sontence is for any other felony, the minimum
jieciod shall be fixed by the court and specified in the sentence and
Iftall be not less than one year nor more than one-third of the maximum

‘cm imposed,

5 3. Section 220.00 of such law is amended by adding a new subdivision 5

lourteen to read as follows:

It. School grounds" means In or on or within any building, structure,

¢ hletic playing field, playground or land contained within the real
jToperty boundary line of a public or private elementary, parochial, in-
:r.rmediate, junior high, vocational, or high school, or within one
*"-usand feet of the real property boundary line comprising any such

er.ool.

Ntter In brackets [ ) is old law to be deleced.



ch 280 1986 SESSION LAWS

§ 4

§ 4. section 220.34 of such lau, as amended by chapter three hundred
forty-one of the laws of nineteen hundred eighty-five, is amended to
read as follows:

§ 220.34 Criminal sale of a controlled substance In the fourth degree.

A person is guilty of criminal sale of a controlled subs_mn.i-n—the,
fourth degree when he knowingly and unlawfully sells:

TT a narcofic prepdrati6Trriunr
*2. ten ounces or more of a dangerous depressant or two pounds or more
of a depressant; or

3. concentrated cannabis as defined in paragraph (a) of subdivision
five of section thirty-three hundred two of the public health law; or

4. fifty milligrams or more of phencyclidine; or

6 methadone; or

any amount of phencyclidine and ha3 previously been convicted of an
offense defined in this article or che attempt or conspiracy to consult
any such offense; or

7. a controlled substance in violation of section 220.31 of this chap-
ter to a person less than nineteen year3 of age, whon ‘'such sale takes
place upon school grounds.

Criminal sale of a controlled substance in the fourth degree is a
class C felony. _ -

5 §. Such law is amended by adding, a new section 220.44 to read as
follows:

S 220.44 Criminal sale of a controlled substance in or near school
grounds.

A person is guilty of criminal sale of a controlled substance In or
neT school grounds when he knowingly and unlawfully sells:

. a controlled substance in violation of any one of subdivisions one
through six of section 220.34 of this chapter to a person less than
nineteen years of age, when-such r.ale takes place upon school grounds;

or
2. a controlled substance in violation of jny one of subdivisions one
through eight of section 220.39 of this chapter to a person less than
nineteen years of age, when slich sale takes place upon school grounds.
Criminal sale of a controlled substance in or near school grounds 1s a
class 3 felony.

§ 6 § 6. This act shall take effect on the first day of November next
succeeding the date on which it shall have become a law.
W EXPLANATION— Hatter -underlined or in |ta||CS is new;
T Epli ol om > \Y;
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LEGISLATIVE HIGHLIGHTS

service of the demand, the claimant may com-
mence an action against the municipality or dis-
trict unless the claimant has failed to appear or
has requested an adjournment or postponement
beyond the 90 day period; if the claimant has
requested an adjournment, hearing of the examina-
tion will be rescheduled at (he earliest avatlahle
date. CLS Gen Mun Law 850-h subd 5 as
amended.—7 CLS Adv Leg Serv ch 761.

* A student who is not permitted by a school
district to participate in an athletic program be-
cause of a physical impairment, based upon a
medical examination conducted by the school phy-
sician. may commence a special proceeding in
Supreme Court to enjoin the school district from
prohibiting his participation, subject to certain
limitations. CLS Educ Law § 7308-a, as added —7
CLS Ad* Leg Senr ch 763.

* Municipalities and school districts may issue
sinking fund bonds for any object or purpose for
which serial bonds may be issued CLS Local Fin
Law 88 22.00, 22.10. 31.00. 90.10. as amended and
added.—7 CLS Adv Leg Serv ch 866.

SCHOOLGROLNP]

Penalties arc in' ,-ised for the sale of controlled
substances on -..”ot grounds to a diaxtmum
prison sentence of no less than 6 years and no
more than 25 yean, and the minimum sentence
must be set at S the maximum term imposed.
CLS Penal Law §§ 70.00 subds 2. 3. 22000 subd
14, 220.34, 220.4-0 as added and amended.—6
CLS Adv Leg Serv ch 280.

The Governor, in his memorandum concerning
said chapter 280, appearing at 6 CLS Adv Leg
Serv p Gm-189, slates that the crack problem is
one of the most important issues facing our nation
today, anti that the bill amends the Penal Law to
increase the penalties for selling drop' to school
children and defines school grounds lo include the
area within 1000 feet, equivalent of two city
blocks, of the real properly boundary line of Ihe
school.

SCHOOLS

* The hours for voting in school hoard elections
and budget vole: may now begin as early as 6
o'clock am. CLS Educ Law § 2013 as amended.
—7 CLS Adv Leg Serv ch 589.

* In promulgating regulations governing the tu-
ition liability of students attending private schools,
(lie commissioner shall require that the tuition
charge for programs approved for participation in
sludeni financial aid general awards programs
shall he apportioned on the basts of terms or
semesters or on the basts of portions of the calen-
dar wvear if instruction is not offered by term or
semester, ill addition, the tuition refund policy for
wucll programs which are offered on a flexible start
n.isis shall provide for a full refund of tuition to
my student who cancels his or her enrollment
agreement prior 10 or during Ihe lirsl week of
insiruclioii Cl' S Educ law 8$nn5 stilvis I. 3.

065-a. 681-a, 5001 subd 1 "302 iubds 3-5, 5003.
5004, 5005, as added and t.nended—7 CLS Adv
Leg Serv chs 680, 681.

* An occupational therapist permitee is autho-
nzed to practice in an elementary or secondary
school for the purpose of providing occupational
therapy as a related service for a handicapped
child. CLS Educ Law §7905 subd 2. as amended
—7 CLS Adv Leg Serv ch 703.

* The office of mental health is responsible for
tuition expenses for a child who is a resident of
New York State receiving care in j residential
treatment facility for children and youth, who wav
not placed in the facility by a school district,
social services district, the division for youih or
the Family Court CLS Educ Law 84004 suhd 2
CLS Men Hvg Law §3126 subd f, as amended
and added —7 CLS Adv Leg Serv ch 810.

SECRETARY OF STATE

The Secretary of State shall determine ihe type
and amount of all fees to be collected by the
Department of Slate for services rendered by the
department pursuant to the provisions of the Uni-
form Commercial Code, and the Uniform Com-
mercial Code services account is established fit
which shall be deposited all such fees. CLS Exec
Law 896-a; CLS Lien Law 8 243; CLS Stale Fin
Law § 97-y; CLS Uniform Commercial Code & 0
403—9-407, as added, amended and repealed —b6
CLS Adv Leg Serv ch 453.

SECURITY

A distributor of motor fuel, alcoholic beverages
or cigarettes must file with the department of
taxation and finance a bond issued by an approved
surety company as to solvency and responsibility
and authonzed to transact business in the stale or
other security acceptable 10 (he tax commission; if
tt becomes necessary to sell the security in order
to recover any taxes due. no sale shall be had until
after the person has had an opportunity to litigate
the validity of any tax. and upon such sale, any
surplus above the sums due must be returned to
the person. CLS Tax Law 88283 subd 3 4, 2
422, 421. 431 subd 3, 472 subd 1. 481 subd 3 50«
subd 4. 511 subd 4, 1137 subd (eX21. 1817 subd
(h), as amended—6 CLS Adv Leg Serv ch 275.

* Any petroleum business selling, transferring,
using or otherwise disposing of petroleum wiihm
the slate of New York must register with the tav
commission, unless the transaction is one as to
which ihe United States Constitution or lan,
enacted thereunder preclude such a requirement
in addition, the lax commission may require the
business to post a bond or other security to secure
the payment of any sum due from the business to
the commission. CLS Tax Law §302. as added
and amended —7 CI.S Adv Leg Serv chs 581, 32

SECURITY EMPLOYEES
A survivor's benefit for a sta'e employee Il

100



ART 220

md such possession was established solely through
jpplicatton of statutory provision making presence
of Jjngerous drug in automobile presumptive ewt-
Jence of knowing possession thereof by each and
every person in automobile at time such controlled
substance was found, but marijuana and parapher-
nalia were discovered after defendant and his
companions were removed from automobile, appli-
cation of statutory presumption under such cir-
cumstances was highly questionable. People v Ben-
nett (1975. 1st Dept) 47 AD2d 322, 366 NYS2d
639 (ovrld on other grounds People v Simone (1st
Dept) 48 AD2d 497, 370 NYS2J 583, revd on
other grounds 3 NY2d 818, 385 NYS2d 765, 351
NEM 832)

Even though drug was in kitchen of apartment
and defendants were found by police in other
rooms, defendants were not outside ambit of stat-
ute to etfect that presence of narcotic drug in open
view in room, other than public place, under
circumstances evincing intent to unlawfully pre-
pare it for sale it is presumptive evidence of
knowing possession by each and every person in
cli.-e proximity lo such drug when found. People v
Caban (1977) 90 Mtsc 2d 43. 393 NYS2d 303

Evidence was not sufficient to convict 16-year-old
gtrl of criminal possession of more than one-eighth
of ounce of heroin found in open view in kitchen
of apartment in which defendant, who was not
member of family which occupied apartment, had
recently taken up residence. People v Caban
(1977) 90 Misc 2d 43. 393 NYS2d 303.

There were insufficient circumstances to give rise
to the presumption of possession contained in
Penal Law §220.25 by a defendant who was
present in a room when two plastic bags contain-
ing cocaine were removed from » brown bag by a
second individual, placed on a table Dear defen-
dant and opened briefly for a third individual to
sample since the drugs were neither mixed, pack-
xged nor compounded, and merely displaying
drugs, even when the purpose of such display is to
sell the drugs, would not, in itself, constitute
preparing them for sale as required by the statute.
People v Uribe (1982) 113 Misc 2d 207, 448
NYS2J 987.

The presumption of knowing possession of a con-
trolled substance and a firearm by all who occupy
a vehicle at (he lime such contraband is found
would not apply to a driver for hire whose license

§ 220.30. [Repealed]
HISTORY

Add, L

1965, ch 1030. Substance de|
1969, ch787; repealed, L

1973, ch 2
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216, § 18, e
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had been temporarily suspended, since such driver
can no more reasonably be said to be aware and
culpably involved in Ihe possession of such contra-
band in a vehicle not necessarily owned by him,
not accessible exclusively to him. and used by
passengers not ordinarily known to him, than his
counterpart with a currently valid license, so that
it was error for the district attorney to instruct the
Grand Jury that it could apply those presumptions
in indicting an unlicensed driver for hire for
posse tsion of an unlicensed firearm and a quantity
of a controlled substance allegedly recovered by
police from the rear of the vehicle he was ope-at-
tng. People v Allison (1983) 117 Misc 2d 46°. 458
NYS2d 496.

The presumption contained in this section passes
constitutional muster where habeas corpus peti-
tioner, convicted of first and fourth degree crimi-
nal possession of dangerous drugs, was one of
three persons arrested while in a car containing
over one pound of cocaine. Under these facts a
rational juror could have found, beyond a reason-
able doubt, knowing possession of the drug b>
petitioner. Leyva v Superintendent, Green Haven
Correctional Facility (19*7, DC NY) 428 F Supp
1.

9.-1S, (Reserved for future use. Please consult
your supplement.)

16. Under former § 1751

Where defendants were accused of acting in con-
cert, and defendant in rear seat threw heroin out
of automobile, the 2 defendants in (he front seat
were chargeable with the presumption of a know-
ing possession and control of heroin. People v
Potter (1956) 4 Misc 2d 796, 162 NYS2d 439.

If @ peace officer has reasonable grounds to believe
that were is in an automobile enough narcotics *o
base the presumption of subd 2 of the above
statute, he has by virtue of the provisions of subd
4 thereof reasonable grounds to believe that each
occupant of such automobile was in possession of
such drugs and is thereby justified in arresting any
or all of them under Criminal Code 8§ 177 People
v Rodolitz (1965) 47 Misc 2d 129, 261 NYS2d
959, adhered to 48 Mtsc 2d 546. 265 NYS2d 460.

Section 1751(4) of the Penal Law is constitutional.
People v Mitchell (1965) 51 Mtsc 2d 82. 272
NYS2d 523

?151747b 1747-c, 1751(1). Amd, L
Sept 1, 1973.

§ 220.31. Criminal sale of a controlled substance in the fifth degree

A personis

guilty of criminal sale of a controlled substance in thefifth

degree when he knowingly and unlawfully sells a controlled substance.
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Criminal sale of a controlled substance in the fifth degree is a class D

felony.
HISTORY:

CONSOLIDATED LAWS SERVICE

Add, L 1973. ch 276, § 19, eff Sept 1, I1?”~; amd, L 1979, ch 410, § 16, eff Sept |,

079.

Section heading, amd, L 1979, ch 410, § 16, eff Sept 1, 1979.

NOTES:
See 1973 note under Art 22y
See 1979 note under § 220.34.

CROSS REFERENCES:

This section referred to in CLS CPL § 700.05.

FEDERAL ASPECTS:

Drug abuse offenses and penalties, 21 USCS §§ 841 et seq.
RESEARCH REFERENCES AND PRACTICE AIDS:

Law Reviews:

Herein deaths: homicidal responsibility of the seller in New York. 37 Albary L

Rev 497,

CRIMINAL JURY INSTRUCTIONS, NEW YORK:

3 CJI (NT") PL 22031 p 1732.

CASE NOTES

1 In general
2. Criminal sale in fifth degree compared
3 Indictment; grand jury proceedings
4. Burden of proof
Admissibility of evidence
) Defenses

1 In general

Sentence of six months’ imprisonment imposed
upon defendant who was convicted, on plea of
guilty, of attempled criminal possession of a con-
trolled substance in the sixth degree would be
reduced lo probation for five years, the same
sentence imposed upon codefendant who was con-
victed of attempled defacement of weapons and
dangerous instruments and appliances. People v
é\scam (1977, 2d Dept) 56 AD2d 891, 392 NYS2d
/5.

Defendant, who was convicted of criminal sale of
a controlled substance, sixth degree, and criminal
possession of a control!-d substance, seventh de-
gree, was improperly sentc-'ced to one year impris-
onment on each count to run concurrently, where
the absence of a prior criminal record and both
the nature and the amount of the drugs involved
suggested that such sentence was not appropriate.
People v Reilly (1981. 4th Dept) 81 App Div 2d
739, 438 NYS2d 6

Section of Penal Law proscribing sales of con-
trolled substances places no culpability fo

ment in clement of "unlawfully sells.” People v
Vargas (1976) 86 Misc 2d 1018, 384 NYS2d 643.

While the People must show specific intent that
defendant charged with sale of controlled sub-
stance was aware of nature of substance sold they
need not demonstrate whether or not defendant
thought sale was authorized by law. People v
Vargas (1976) 86 Misc 2d 1018, 384 NYS2d 643.

2. Criminal sale in fifth degree compared

As they relate to sale of marihuana, provisions of
statute relating to criminal sale of controlled sub-
stances in the sixth degree, and those of statute
relating to criminal sale of controlled substance in
the fifth degree, are as haffling as they are identi-
cal, since no minimum weights are assigned for
sale of marihuana in either statute, and where
there is no other element recited that would distin-
guish sale of marihuana under one statute from
sale of marihuana under the other. People v Kin-
nicut (1975) 83 Misc 2d 229, 371 NYS2d 984

Because statutes relating to criminal sale of con-
trolled substance in the sixth and fifth degree are
identical, proof sufficient to return an indictment
for a violation of one statute would be proof
sufficient to etum an indictment for violation of
the other. P ople v Kinnicut (1975) 8 Misc 2d
229, 371 NYS2d 984

Difference to a defendant between an indictment
fr e of controlled substance in the sixth degree
an indictment charging a sale in the fifth

ART 220
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degree ts material anil sur-
charges defendant onls

which permits impnsonmr
the latter charges him »if
permits imprisonment for
nicut (1975) 83 Misc 24 2.

3. Indictment: grand jury .

Return by grand jury or
controlled substance in
charged sale of marthua
insiructed grand jury or
substance in the sixth
required dismissal of the
because the statutes wet*
to permit indictment for
would be proof sufficient
violation of the other, sir
under the sixth-degree s<&
for up to seven years. *
under fifth-degree stature
up to 15 years. People ¢ *
2d 229. 371 NVS2J

Instruction of prosecu:
slated, inter alia, that a re-
sale of controlled subvta."
he l.nowingl> and unla»-
substance, and that mar
substance, was proper sr-
were stated correctly, and
controlled substance as |
v Kinnicut (1975) 83 M.
:84.

4. Borden of proof

Even though under sut>
Health Law burden of pr
of prescription justifying

stance would rest with 4
violation of Law. same 5u
respect to defendant chat
with sale of controlled icr-
(1976) 86 Misc 2d 101 :-

5. Admissibility of evidence

Where defendants pnr.rr
he was acting as an age
which tended to show iru;
controlled substance was e
for People to introduce tar*
defendant to show the ir:e-
even though the tapes sn-
crime which deal! with
subsequent to dates of :r.r
indictments. People v
AD2d 959. 3b7 NYS24 -«
4b L Ed 2d 266, % S C; 2¢

Although unjustified, aOm
recordings of defender,! ,
removing racial reference-
where proof that defend.,-
nallv selling a controlled
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Because statutes relating to criminal sale of con-
trolled substance in the sixth and fifth degree are
identical, proof sufficient to return an indictment
for a violation of one statute would be proof
sufficient to return an indictment for violation of
the other People v Kinnicut (1975) 83 Misc 2d
229, 371 NYS2d 984.

Difference to a defendant between an indictment
for sale of controlled substance in the sixth degree
and an indictment charging a sale in the fifth
degree is material and substantial, since the former
charges defendant only with a class D felony,
which permits imprisonment for seven yean, while
(he latter charges him with a class C felony, which
permits imprisonment for 15 years. People v Kin-
nicut (1975) 83 Misc 2d 229, 371 NYS2d 984.

Return by grand jury of indictment for sale of
controlled substance in the fifth degree, which
charged sale of marihuana, after prosecutor had
instructed grand jury only as to sale of controlled
subs’ance in the sixth degree, was improper and
required dismissal of the indictment even where,
because the statutes were identical, proof sufficient
to permit indictment for violation of one statute
would be proof sufficient to permit indictment for

§ 220.35. [Repealed]
HISTORY:
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violation of (he other, since a defendant convicted
under the sixth-degree statute could be imprisoned
for up to seven years, while defendant convicted
under fifth-degree statute may be imprisoned for
up to 15 years. People v Kinnicut (19751 83 Misc
2d 229, 371 NYS2d 984

4. Agency; defenses

Evidence in prosecution for criminal sale of con-
trolled substance in fifth degree was sufficient to
creati ..ry question on defense of agency People v
Belknap (1977. 3d Dept) 57 AD2d 970. 3%
NYS2d %4

Jury in prosecution for criminal sale of controlled
substance in fifth degree was properly instructed
on burden of disp.oving defense of agency beyond
reasonable doubt and as to relationship between
agency and sale elements of crime. People v Belk-
nap (1977. 3d Dept) 57 AD2d 970, 394 NYS2d
94.

One who is merely agent for buyer cannot ,.ommit
the offense of selling narcotics People v Simone
(1977, 2d Dept) 59 AD2d 918. 399 NYS2d 154
later app (2d Dept) 78 AD2d h85, 432 SYSId
248

Add. L 1965, ch 1030. Substance derived from § 1751(1) Amd, L 1969, ch 787,
repealed, L 1973, ch 276, § 18. eff Sept I, 1973.

§ 220.37. [Repealed]
HISTORY:

Add, L 1973, ch 276, § 19, eff Sepl 1. 1973; amd, L 1978, ch 772; repealed, L 1979,

ch 410, § 18. eff Sept 1, 1979.

§ 220.39. Criminal sale of a controlled substance in the third degree

A person is guilty of criminal sale of a controlled substance in the third
degree when he knowingly and unlawfully sells:

I a narcotic drug; or

2. a stimulant, hallucinogen,

hallucinogenic suiristance, or

lysergic acid

diethylamide and has previously been convicted of an offense defined in
article two hundred twenty or the attempt or conspiracy to commit any

such offense; or

3. one gram or more of a stimulant; or

4. one milligram or more of lysergic acid diethylamide; or
5 twenty-five milligrams or more of a hallucinogen; or
o one gram or more of a hallucinogenic substance, or

7 one or nr ,c preparations,

compounds,
60

mixtures or substances of an
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aggregate weight of one-eighth ounce or more containing methamphetamine,
its salts, isomers or salts of isomers; or

8. undiluted phencyclidine in an amount of one gram or more; or

9. a narcotic preparation to a person less than twenty-one years old.
Criminal sale of a controlled substance in the third degree is a class B
felony. _—

HISTORY:

Add, L 1973, ch 276, § 19; amd. L 1973, ch 278, both eff Septl.1973, L1973, ch
1051, § 14. eff Sept 1 1973.

Sub 2. add. L 1973, ch 1051, § 14, eft Sept 1, 1973.

Former sub 2, add, L 1973, ch 278, eff Sept 1, 1973;renumbered sub 3, L 1973, ch
1051, § 14, eff Sept 1, 1973.

Prior sub 2. repealed, L 1973, ch 278, eff Sept 1, 1973.

Sub 3, formerly sub 2, renumbered sub 3 and amd, L 1973, ch 1051, § 14, eff Sept
l. 1973.

Former sub 3, add, L 1973, ch 278, eff Sept I, 1973. Substance derived from former
sub 2. Repealed, L 1973, ch 1051, § 14, eff Sept I, 1973.

Prior sub 3, repealed, L 1973, ch 278, eff Sept 1, 1973.

Sub 4. add, L 1973, ch 278, elf Sept 1, 1973; amd. L 1973, ch 1051, § 14, eff Sept 1,
1973.

Sub 5, formerly sub 6, renumbered sub 5 and amd, L 1973, ch 1051, § 14, eff Sept
1 1973.

Former sub 5, add, L 1973, ch 278, eff Sept I, 1973. Substance derived from former
sub 3. Repealed, L 1973, ch 1051, § 14, eff Sept I. 1973.

Sub 6, formerly sub 8, renumbered sub 6 and amd, L 1973, ch 1051, § 14, eff Sept
1 1973.

Former sub 6, add, L 1973, ch 278, eff Sept 1, 1973; renumbered sub 5, L 1973, ch
1051, § 14. eff Sept 1, 1973.

Sub 7, formerly sub 10, renumbered sub 7 and amd, L 1973, ch 1051, § 14, eff Sept
1 1973, L 1979, ch 410, § 19, eff Sept 1, 1979.

Former sub 7, aid, L 1973, ch 278, eff Sept 1, 1973. Substance derived from former
sub 3. Rcpealtd, L 1973, ch 1051, § 14, eff Sept 1, 1973.

Sub 8, add. L 1S79, ch 410, § 19, eff Sept 1, 1979.

Former sub 8, aod. L 1973, ch 278, eff Sept 1, 1973;renumbered sub 6, L1973, ch
1051, § 14. eff Sept 1, 1973

Sub 9, add. L 1979, ch 410, § 19, eff Sept 1, 1979.

Former sub 9, add, L 1973, ch 278, eff Septl, 1973. Substance derivedfrom former
sub 3. Repealed, L 1973, ch 1051, § 14, eff Sept 1, 1973.

Sub 10, add, L1973, ch 278, eff Sept1, 1973; renumbered sub7, L 1973, ch1051,
§ 14, ffSept 1, 1973.

Sub 11, add. L1973, ch 278, eff Sept 1 1973; repealed. L1973, ch 1051, § 14, eff
Sept 1, 1973.

Closing par. amd, L 1979, ch 410, § 19, eff Sept 1, 1979.

NOTES:
See 1973 note under Art 220.
See 1979 note under § 220.34.

CROSS REFERENCES:
This section referred to in § 60.09; CLS CPL 8§ 220.20, 700.05.
Eavesdropping warrants in prosecutions for criminally selling a dangerous drug in
the third degree, CLS CPL 88§ 700.05 et seq.

FEDERAL ASPECTS:
Drug abuse offenses and penalties, 21 USCS 88 841 et seq.
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Sec. 11.71.010. Misconduct involving a controlled substance
in the first degree, tat Except as authonzed in AS 17.30, a person
commits the crime c." misconduct involving a controlled substance in

the first degree if the person

mlldelivers any amount of a schedule IA cuntrolled substance to a

person under veitrsol'age who is at least three ve.irs younger than

the person delivering ihe substance, or

2 deliver- atv- amount ol a - heiiule 11A or 111A controlled sub-
-toine to ,t per.-»n under lit wars of ago who t- at leas'. th.f-e years

younger than the person deitvenng the substance; or

".li engages in a continuing criminal enterprise

"bi For purposes of this section, a person isengaged in a "continuing

crtminr' enterprise” C

ill the person commits a violation of this chapter which is pun-

ishable as a felony: and

<2 that violation i- a part of a continuing series of five or more

violations of this chapter

A which tlte person under:.tKe- in concert with at least five nth.-t

persons organized, supervised, or otherwise managed by tin- person.
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Sec. I1.71.11U0. Misconduct involving a controlled substance
in iho thinrfJTTjrr't*. M 1Except its authorized in AS 17 HO oi AS 17 J5
a person commits the crime of misconduct involving a controlled >uh-
‘lance in '.hr third decree it'the person

1' manufactures or delivers any amount ol a >cheuule IIA ur 111A
controlled Mihstnnce or possesses any amount ofa schedule IlA or Il1A

‘iitrolled -uii-.t.ince with intent to manufacture or deliver

didivers any ame t of a schedule IVA VA or VIA conlrolled
'iihstance to a person ater 19 years oface who is at least three years
voiinuer :han the pl <ndeiiverine the snh-u.io.<~": or

H iourg 1“year, . ar. orolder pos.-e-sr- mt.oar _uj s --cltedule
'A u IlIA con*rolled substance within the grounds ol or on a parking
oil immediately adjacent to a public or private in-eschoul. elementary,

o77iT<Ir n.cTi. or secondary school

H o i i- an allirmative defense to a prosecution under «>&1 ot thi-

. . d *ii» time of the possession the »chool wn.- e.i~*d in nn

mi/on nii%itv involving persona under i.s veai> ol age N"tlon;g m
tin-' nuii.'ection preclude.' a pro.'i-cution under am alier orovision o:

rhi> section or any other section of this chaplet

mc Misconduct involving a controllet! substance in the 'hard doaree
;>a cla.-- B felony 1< 2 cii 45 SLA 19.12,

NOTKS TO

Editor's notes.— The cases cited in the
notes be.-.*" were decided under former AS
17.10 und 17.12

Defenses. — Where, on appeal from a
conviction of selling cocaint. the defen-
dant.' argue that this section under which
they were charged, prohibits the sale onlv
>fn.ilni.d or i.rocame. derived from coca
o-.iv*.,, jo.J where tin- state' chemist
ii-m'i'i!  n crosvex.iniin.ttioti that his
tr-1s Old not exclude thi possilelity Iha:
the sill.>t.tun- Miid by tile di ‘er.uar. s was
1) H.i.ne ot .idifiei.il compound not pro
luted i'ror; .o<a leaves, hut where lhe
.r.emisi -i:'o testified that lo the iieslot hts
m.nowledpe D-cocaine had never been
'.vr.thesui d in any quantity, the supreme
murt eon.;ruing his testimony most
hc.nraiiiv in the 'late, concluded that rea-
‘onabie person.' could find hevond a rea-
sonable doubi Ihai D-cuciune was not
invnlvert u: the case and thus rejected the
D-coonne 'defense l.edolT v State. Sup.
ii Op V" 2192 iKile No. 4117. 41.15'
oi'> 21 *57 < Ulftile

fact going tilw eight of evidence, nol
iliility. Wheie the c-.oiinto who
mevich.isei 1,.,cc d drug”™ fron defendant
wlll 0 (i1 %m was\ lo. if *

DkXISION'

lhe chain o] custoov ol the Dags, anu where
there win. no evidence tnul the mfurmer
tampered with the bags, the fact that the
informer was out of sight of the police for
short periods of lime before turning the
bags over lo the police went to the weight
of the evidence, not its admissibility
Robinson v State. Sup Ct Op No 1117
Kile No .WPPid 12! HC'e

Sonleneo for sale o| roe,one. See
lohnsoc, \ Si.'up C: Up No 1
ior > lib- 71 P2AY 2m  lIk7
Kllio;: . "late .n ¢* <% No !7'i" Kil.
No .1379, "no 112d "."I S7’m Robinson
v Stale. Sup Ct Op No !“/i7 Kile No
Tts.'li 593 T 2c 121 '1979'. Mangold v
Slate Sup (1 'p No 2!us .Kile No
lo7' 1 iii.1 F2d '272 <1“sb  Hawley \
State. Sup I'l Op No 21i7 Kile No
42001. 114 P2d 1349 19WI. Leduir v.
State. Sup Ct Op No 2192 'Kile Nos
4117. 41311118 I’ 2d 357 119Sl|i See also
Sirachan v Slate. Sup CI Op No 2151
Kile No 4911 115 I’2d 111 il'Mn. Kellv

le Sup CI lip V.. 22'' Kile Nos

1529'. 122 P 21 40. 1"'! Stale v
Dana,i'i On App No nil Kb*No 4.".'1
123 P21 Os
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. - Si.tr -up 1t 'ip So Wtlfi lire lor sole d* ir'il niesrolmi
. 2715 V. I'2d 541 | .mil T allel 211- 1 MeVel

5.- Irn'l . for linkm>Hsiiin ~ nf Sliil. Slip_11 Mp N. Pk 1>
mlphl |||mm|' Inlilrts with intent to ills-  w .'2 171 _
tninite nrsell  -reKeller v Stale.Sup Sentent’e for possession ol

«"p 22" I'lle No 2330L 54121 ttiillui inogrnir drug with intent lo sell

L . . _ordisinloite kol tie Slp
siiiiein 1 ini '.I’I|Ing SD. it D\ -1-- il .
.t —~a, Mlp ilp \. 1ii] 571 01" % om

Sec. 1171.010. Misconduct involving « rniilmlicrl -ul»tam’i
hi the louitlt degree, ur Except .. Iu'h"*1s<l o A" >7 *>
«7 <% i jiei-si.n lommits the crime of misennduvi :nv>.|ving 0 <«*rr»ite-ti
soli.stiiiti  ;n (in- fourth degree if ihe person

1 matiiil.o viK.»> or delivers ;in\ ontount ol'.l 'vhetluli I\ A < V.\
enitri‘iii-i  s'llisiaitce or pos-c.-.ses ,mv .niiount 3 1-chockile IV-Ao VA

-lit]-"11etif lnice with intent to manul.e'Uir.- or deliver:
2" m.iMi.n ‘elres nr delivers, or |iu,".'ssi- with the intent in laanu
Sre el Le L. N or linre prepal I'lorls. VOMIJHIiMIL' mixture-. ‘o
sLi>-Ltrt><- a n- aggregate weight u >io- ntie.i.- :tr>eon:a;nine .
til & IAmill rolled -uli-tnn«>
»je- K -

A ill'. 1T%en* | a -cheiiule 'A e; IIA c<»ltte’ t -'.i:.-' nice
H' 25 or more tablets. ampules or syrettes eont.unmu .l -ehetiuo’
111A or i\ A controlled substance.

4 j lone or m re preparations, compounds, mixtures. or substances ol
P 2 an aggregate weight ofthree grams nr more containing a schedule 111A
% or IVA cnntrolled substance;

of)' 5ii or more tablets, ampules, or syrettes containing a schedule
va controlled substance;

1Et one or more preparations, compounds, mixtures, or substances ot
an aggregate weight of six grams or more containing a schedule VA
controlled substance; or

F one or more preparations, compounds, mixture-, a: - n.piance-
an aggregate weight of one pound or more runiaimog 1 n.-'iVIA
comi-ail.-d substance,

4 luong Is vears of age or older, pus.-. a -aticuiiic 111.A ij. A
VA. 0l VIA controlled substance within the gnmnti.-10 or an a parking
lot immediately adjacent to a public or private preschool, elementary
u-t.'0" t::g!t. O s.-condarv school.

5 knowmglv keeps or maintains an;, store, shop warehouse, dwell-
ing. building, vehicle, boat, aircraft, or other structure or place which
is 'i-ed lor ko.-pmg or distributing controlled substances in viola; ion ol
1felon', dloii'o under this chapter or AS 1“ jll:

< make- ileijver- or p.-issosse-a punch, die. nla'e.ine. .r o'lt-r
tiling -a:;.cl: ;1 :11;- .mpnn!.-. «r roproil'.ici'- a tra.r mar*
or, other idem mving mark, mipnnt.»r d.-vn-.- of .tin-: i.i-r...

-1y ol 'i.«->» 01101: a drug. tlrtsg container r |t pg -
tho drug ! !mmeai'i'.*1l -tilts'mce
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i «<IIIIIII||I><j -ditv-ILiiK'T | resistration munlier which t * tittuu.**.
mm-k-i. suspended, iw issued to ant'timr ptT'om

knuwini'ly lurni'.In- false nr fraudulent information in units
ninienit] information from any application, report, record 1 -dlier
e on -ni ii'i'iiihtl in l... kept or filed tinner AS 17 'in
‘e -jl.l.iin- _ [mi - -0 .||r] ' _oI i i-MiiIfiiIii._i_I__ '.!e-l ini in
o "mepre--ntaicon, fraud tjp*\ derontiuu 1 -iiiin rkiul om
[ 1 .4 i lal-e n| Ui ;.-il .iliel ;i k.ioi- fir  lie o + tine-
HPHIT 'i* * - 9f1Vmit™1 "stle" tillit t
Il is an allitimitave ili-lohm- ;n i pi-n.i-t tijj,.,n (in-:, r i . ohi-
o' " "jj that .it the time of the possession In- st-honl w.e cie-i-i *..mv
"li-tni/oti activiTv involving |htmiiii* midi r .S-.ears ol .us- N al.i.j_h,
1.n 'im-i-fti-.ii pieclmii-- ,i nrn.-i-cjiiun mder mv ottii" : 22L
iti-os i.] in\ ah....... lem ol till-eliaiil."
Uil in ot modioeonl it sm Iiiiii pr. f il.-'
nei'-i.aa . spr- - » o-
-in. otller ;.mi at o 2-mmu* ,trp s |7

COMPTRIRIHT LN oot ol Indiedl "] [1~ 102 ). ) L

Ni--( ikiunl et 1 ;% Si

I'isj

Si>KS It) DKCISIONS

Ktlitor's notes. -+ The cases cited in the
notes ii.-Imv wore derided under fi'inti-i As
7indif 12

A-ri-ss In cocaine for personal use.

Kt.-hi "l [>riv.,i v ijin-s nni permit reason
Aii.- an.es- In cocai - lerpersonal and

<m| ti" State v Krlk in. Sup
. 53 Kill- Vo 2§|te aTs 152(IPI

Pt oat ' rli'liiie
*t  Adillsnip  between  flu* ‘neans
AL o). Old m), i-Clsii
"v.. jiurini'i' a nii-M.'f.me 1.mi t. S'atlh
> 1>e 3oL . M, . 1,

L. i r e, fi

r- *e» >UJ» : *u N‘ 'l M
* 171 Jn\ o

I'ti-'no*siiin ol i*w»*n i ir;n e of i
prohibited driii: 7w In* M.
oMeSri 1 .mu i, tun Wi «<o”|[*<e‘1l[1r*|h
*JppOlty  'h* ifiN*ri*ny ¥t AMIRVH*jH!
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*{ IMiri hl-ir e
. s -, o i
.- ' i - Frel *x e ¢ A**
[T fittM i A [T
| Li~o»fii »'mu = aht-ilief <» «* jhe.:xii»

@i*iisiiMioiU ihrti could imoo«,*"ii {nr inui
oll>*i* Morris v Sup Tt »ip No
Jon. PN % ouwl. el{i*% i< 11
I>ei

Knowing possfs.sion inuM h* proved
for convection. —To sustain a conviction
for possession of narcottrs ihe pro«*f*.;ulion
must pr~ve a kriowmc p**Tesim > the
Kwrsec  I>aiis v Siic. Sup ('t Op No
**lo> Tii-*No lo.tJe. 7 p 2d

Provmu iltf(*ndiint's knowlecim* OF

siihstunc» ‘s churiicter. Where the
pralnli-t»i; «izict»ui'V is *1-l: mixed Aith
»* W thif: *uh
*oolen - fFDF M
Fit* i A Mo FebitM A >
In .1 . «..u.dcii*: fte ~u.M.iiov
T RPN Spe «* x| 7T
t.. S.. 2 1120

Knowledge tan lie shown liv inter-
ent es. \ ,L-hIHitnt ' kreiKi. |I2e of the
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"I in <mimin \i i.ws I I

2 'In* biomedical hazard ol tin* -iib.-iance including

A a.- pharmacology. in the eflect- and modifier- "l 'In* i wl'tn
-iiti-i .nice.

H us toxicology, the acute anti chronic toxicity, interaction with
other Mili.-dances, whether controlled or not. and the degree to winch i
may cause psychological or physiological dependence.

C the risk to j ilic health and tin* oarticular <usi eptilulit\ ol
-egmeiits of the population;

i whether the substance is an immediate procui-<o ™ i -ub-t.itiiv
ihv.idy controlled under this chapter.

! the current slate of scientific snow a-dto r**car I.n_ in* ~sm
sviive. aicluding whether there is any .iccept.mie mean- io ii*ss a-*
tin- -uli.-t.mce under medical supervision.

r, ’he*relationship between the u-o of the .-ub.-ianec* anu other mun
,nal .utivrty including

A whether per-ons engaged in illicit trafficking of the siih-Ninc*
ofi* ai-0 engaged in other criminal ac'ivity

I'' whether the nature and lelatr.« profitability ol'mamila.t mnc
> delivering ihe substance encourage- dhcii trallieking in 'In* -ui*-

ill*e

(> whether the commission nlnthm crmm-- r- >ne ot tile estiest a
aini.-i* of tin* substance,

Nm whether addiction to the substance relate- t0o the eonmn—ion ol
crimes to -upporl the conlinued use ol tile substance

a> If tile .onimittee designates a substance as an immediate pre-
cursor of a controlled substance, a precursor of that immediate pre-
cursor s not subject to control solely because it is a precursor of the
immediate precursor.

<ei The committee has no authority over tobacco or alcoholic bever-
ages as defined in AS 04.21.080. iH 2 ch 45 SLA 1982

NOTES TO DECISIONS

(R[nn*lrumrm »f fixrmy™_ hiw, K> o eepyn, ¥ o o**
PEmv b | semmt At 17 12040 oo hru ' Aroee V
“weMinil 1¢0 1Mt inti luthdii/int: ibw Voot ¥y

tiri o ne>>m imi miimil 'seivu™*

See. 11.71.140. Schedule IA. 'a* A substjnce shall be placed in
-chedule 1A if it is found under AS 11 71 1lI’¢™ t.>have the higher-*
decree of danger or probable dancer to a person or the public

ihi Schedule 1A includes, unless specifically excepted or listed in
another schedule, any of the following substance.- whether produced
directly or indirectly by extraction from substances of vegetable origin.
& independently by means of chemical synthesis. or bv a combination
W extraction and chemical synthesi.-

159
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1 opium ,iiul opiate, and .my s.iit. compound. derivative, nr prep-
nation nl opium or opiate. excluding ipomorphinc. dextrorphan.
nalbuphine. naio.xune, and naltrexone, and their respective salts. but
including the following:

(Ai raw opiurn.

m> opium extracts.

'O opium fluid extracts:

10) powdered opium.

F.i granulated opium.

F< tincture > jpium:

(I codeine

II" ethylmorphine

I eturphine bvdrnrhlortde.

ol liydfMt>d.,ne

Ki hydiomoiphune

11 metnpun

M' morphine.

X' oxycudnne.

)i o.xymorplune.

Pi thebair.e.

2< any salt, coup mund derivative. or pieparatier > o euiv-tance
included in « 1 - of this section which is chemically equivalent or
identical to anv ot the substances referred to in eh»i | of this section;
however, these substances do not include the isoqu:nolme alkaloids of
opium:

i.'l) opium poppy and poppy straw;

t4i concentrate of poppy straw which is the crude extract of poppy
straw in either liquid, solid, or powder form which contains the
phennanthrine alkaloids of the opium poppy.

ic Schedule IA includes, unless specifically excepted or unless listed
ui .moth * schedule, any of the following opiates, including their

isomers Lers. ethers, salts, and salts of isomer- and ethers
c.hem 'ie existence of these isomer-, ester.-, ether-, and .-.ill;- =
S0— thin the specific chemical de.-ignatnm. dextmrphan

'ti acetylmethadoi;

-Zlallylprodine;

*3 e« alphacelvimethadol:

(41 alphaineprodine,

15> alphamethadol:

*il alphaprodine:

7' .tnileridine.
benzethuliile.
betacetylmetliodol.

I'"" bel.imi'piodine

Kit)
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IECLife el

1] Id"Lypf il i

1i ‘'lel/itramitle,

'I'l clnnitazeni*.

*10 ilex'romoramide;

16 diampronv.de;

17 diethvithiambutene

1" ilileimxm.

1) dihydrncodeine:

mM Imiemixado!:

21 Miiiiepheptanoi.

22 iimothylthiambutene;

23 Jtoxnphetvl butyrate;

21 dipiieiuistylati*.
liipipantme.

. i Celiylr:idl hylllliiivutene;

J- 'etani’azene

J> "’I'Xendinc;

J.' fontany I

ein :uret.J*ici4Hf.

M nv.ii'iiXjieliinitrn*.

32 :>ortiel undone.

'H ketnlicmidone;

34" levomethorphan:

35 ievo.noramide;

(361 levorphanol;

'37) levophenacylmorphan;

‘38" meperidine, also known as pethidine.

'39' metazocine;

*4Ui methadone;

‘41" methadone-intermediate. 4-cyano-2-dimethylammo-4, 4
diphenyl butane;
43 muramuie-ifUermediate. 2-melhyl-3-m .r;;IM!;:i"-1 i-iim.i e«

pre'p.ine-iMrrmxylic acid.

41 an«i'pher;dine.

14 noracymethadol;

45 norievorphanol,

I'i" mirmethadune,

47 norpipanone,

'4M' pethidine, also known as merpendine.

*49' pethidme-iniermc-diate-A, 4-cyanu-1-methyl-4-phenyl
piperidine.

5" pelhuline mtermediate-B, ethyl-4-phenyl.pipendine-4-carlii)X-
Wi.Ivti!

51 jiellliiliiie-inrermeili.ile-C. lem-".In ,-4-pi."ii> --I'nt:iu-
4 eurboxylic acid;
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iy
54
55
56
57"
5*
59
il
Wl
"2
i
64
e

A mu Ai. vsk vSim'i ti

pin‘ii.i<:> \ -nt',
LTI U Hlic,
phena/.ocine;
phenomorphan,
lphenoperidtne.
pimmodme.
piritramide,
propheplazino;
properidine.
propirnin.
racemethurphan.
racemoramide.
racemorphan.
trimeperidine

o

Schedule IA include*, unless ~pecilicall> excepted or unless listed
in another schedule. an> ofthe following opium derivative*, their salts.
I~>in<*rs. and salt* ol isomers whenever the existence of these salts,
i.-imi'Ts. and salts of isomers i* possible within the specific chemical

designation:
' uvioiphint..
ict'tvldihvdrocodeiiie

2

]
of'
in'
‘hi
7
&Si
g

«10> etorphme. except hydrochloride salt;

ben/.yimorph me;
codeine methylbronude;
codeine-n-oxide:
cyprenorphine;
desomorphine:
dihydromorphine;

drote' anol,

"I'l 1 heroin;

i'J
i

li

1’

17 morphine-n-iixide;

Is' myrophine;

19 nici'Codeine.

elift mcomorphine:

‘dl  normorphine;

'22> pholcodme;

2.1' thebacnri '4 2 ch 45 SI.A 19*2

Sit. 11.71.150. Schedule IIA. a A subsl.mii
Thelllthl A Jf it "> found under AS 11 71 12'I%r

ititJUa:LIUal pel's" 11 uJd'jJil.".pub

“eei-L .-:eu in schedule 1A tint hitrher than -aiei,i:ke» iic|(,|

hvdromorphmol;

‘uei hyldc-.irphme.
mt'tiiyldthydromorphine.
morphine aiotliyihrnmiue.
zees(prune nirthylsulfonate.

IT1A
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%
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eiiuii 11\ .ncludcs, unlf-." 'I" i’ tih =g = m: at.......

iivi-u n another schedule, any materia. TwoL(e u:
uaii.ii’ which contains any quantity ui the l>1.w:nt* ei.iel ioou.-m
suti'i,iiu >' oi which contains any of ii' -alt ¢ i-iim-t> she'her |ii<tlL
pnsiiiun. or geometric, or salts of isomer- win m-vei me .M-'ein e |l
tfie.-e -alts, isomers. or salts of isomer- i- possible wiihin the specific
chemical desiiiii.ition.

1 t-hromie'J. o-dimethoxy-amphutamme ilso known a- Mum
‘sesiimeihoxy-.i-methylphenethylamine .md I-brnm"-2 DMA.

2 d.fi-uiMie'iioxyamphetamine. jls*. known i o
ii.ctiiylptifnethylaiTiine and 2,5-DMA
2 I-methoxyamphetamine, also m; .m 1 it*et

rnelhviphertothyiamine and pararnetbox;..t::»:»l;*-i.its ie> I'MA
i femelhew-.J.4-methylenoc';oxy-am;'h't.imine

5* |-methvl-2,5-dimethoxy-amphe'.imine il-. k:-w i- :
g.a-dimcthnxy a-mothylphenethylamino

e I-methylenedioxy amphetamine.

7 14 fetnmethoxy amphetamine

- bufotenine, also  known T-:bmetln Liiinri<»'>h>i
nydi‘oxymdoie, 3-/2'dimethylami:>>“Di;. -a inif ", N \'-di-
methylseroii.nin, o-hvdroxy-N. N-dwie”m Urypt.ti:. « an.ie n

9' diothyltryptamine. also known N. N-diet:i> I1:>;>t.i;zihn<e and
DPT:

‘10" dimethyltryptamme, also kr.nwm a- DMT

'ID ihogume. also known as 7-eth;.l-n nil 7 - * lee 12
Id-octahydro-2 melhoxy-6. 9-methar.o-;5H-pyndn 12 i.J .r.enino

15. 4-bl indole and tabernanthe ibngu:
‘12" lysergic acid diethylamide, also known a- 1.Sl)
'1.3' mescaline;
*i4 n-ethvl-3-pipendyl benzilate.
15. n-n .mtl;vI-3-|iiperidyl hen/.ilaie

» ;|1 nli

17 in.ueu- | |ij;eiicvelidine i'i i'_ iivi.nl:..

A elhvi.iMirie analm;. al— knev " iQ -oiiie ti .,®* e otiuo names us
follows N-ethv I-1-pheiiyicycii'l.e'-; im 1 aliens'a. . >ielv| -
ethylaimne. N '1-phenylcyclohexy!memth> i.inum ciaiiexamin.". I'i'h

P mpyrrolidine analog, also known by -nme t: tde nr other names ;is
follows. ! t-phenylcyclohexyli-pyrrnliduie. I'i’I’V PUP
‘C>thiophene analog, also known as 1-1 g-Unenyl cvelohex>l
piperidine and 2-thienylanolog of phencyclidine. TI't'P anu TCP;
ml* psilocybine;

«It* psilocyn

C .Ti.eiiule 1!\ InclLilies Cia liiie a ."...a e >w» .iiiii aliv s.ilt com-
ji-IM1 siei IVallM  mixture, isomer ’'-eo! e*l . ol prep.ltatloR 'l
"i.,ela  C'Ca.eaves produced dIl'" ‘.. a W w ' bs Xt actt.ili ti oil.

nCa *.i\ m—of uuleiileudent > bs flie in.- 'l la ;itc.n ?vii:iie-h e If. ;
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17" I'*n Vi v-K\ Sio»' i "in
*Dilllllli.tli. I .it eXtl.IL.tUIM mil [Hlelllli.il -Vtitlle-Is ituillliltlu [t>
isomers. -alts. .mii ".ills ol isomers ol cocaine .inii other derivatives

coca leaves whenever the existence of these esters, ethers, isomers or
salts is possible, hut does not include decocainized coca leaves or
extractions of coca leaves which do not contain cocaine or ecgomne

fd> Schedule IIA includes, unless specifically excepted or unb->-
listed ir. another schedule, any material, compound, mixture, or prep-
aration which contains any quantity of the following substances
having a depres-ant effect on the central nervous -v-dem including
‘hen - lit-, isoiiu-r—and -.lit-' ot isomer.- ‘vheneve™ the existence o'
'he«e -,ilk !-omer>, and -alts at isomers is pos.-abV within the spccilii
chemical designation’

'II laim.- jrhital;

m mdrix or mandrax:

s mecioquaione.

W metiiaquaione

a pentobarbital.

"' phencyclidine. also known as PCP.

]7' -ecoparintal

le schedule nA includes, unless specifically -Xcepied or unle—
listed in another schedule, any material, compound, mixture, or prep-
aration which contains any quantity of the following substances
having ;i stimulant effect on the nervous system

‘It amphetamine, its salts, optical isomers, and salts ot its nptical
isomers;

(2) methamphetarnine, its salts, isomers, and salts of it.- isomers

<3 methylphenidate;

4> phenmetrazi. and its salts.

(0 Schedule IIA i. dudes, unless specifically excepted or unless
listed in another schedule, any material, mixture, or preparation which
contains any quantity of the following substances

1" immediate precursor t&amphetamine and mr'k.itiipiiet.imine
pnenvi.a'e'iiiu- also know n as phonyi-Z-piop.inen*. I'JP. :«e?,, e,
ketgne, methyl lu-nzyi ketone.

§ immediate precursors to phencyc dim- also known a- PCI’

1A I-phvncylclohe.xyl.imine.

13" I-piperidinocyclohexanecarbonitrile. also known as PCC <4 ZCh
in PLLA 19%2.

NOTES TO DECISIONS
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I'l "Si au o'ty. lhc 'i.i-tfi »tn’ hil’ mm
(nnalilulinmdityni I"livetifu-iition of nurcntic drug *,1- iihi -=mi:r it m kK

Hic«ino iih nidrculii rii,M-|.i-sil",ilitir. Inirj ac in vml.ilc "U<- pi...
it «Htjini" with ivarcn! h? under 1 urwur AS ~ Krickson, .Sup Ip N *1 "
" In «is net vinliiivi- 'ifcif()jiil priiteelioi, 501574 p -M I 11¥7-
>r'lie priH-cv™ S: i, Knekson Sup Cl Cocaine w«. nut fiuoui't I'i' m.tlU
“p V> I'N17¢ wim Jriil T4 P2d | classified as a MIicilH Ukl " et \X
‘ 17 10 Johnson . Stj < V.
YMm \OA*v) % e wr.ill 159f» *Kill* No  M** [ W

Sec. 11.71.1%»i. Schedule 111A.ia<*A subsumo. iti.ii! in pun ">l in
schedule I11A n":'. in found under AS 11.71.120.ci to have .i ui
d.tntfCT or probable danger to a person__or the public ies* than tin-
-aitslanevs listed in schedule IIA but higher than substances listed in
schedule 1VA

b Schedule 111A .Deludes, unless specifically eviepted = :nie.--
listed in another -ci.ed'ilo, any material, compound. mutu.'i  » prep-
iration which contains any quantity of tin following -ai's'unces
having a stimui.uu. etlect on the central ner.ou.- sy-mm .’u hiding
their -alt.", coiners whether optu al. position, or geometric ..ud -alls ol
'hose :>iimer' whenever the existence of tliese stilt-, isoim r~ and -alts
>f isomers ;- possible wuhin the specillc chemical ie-.gn.ci"r

'li benzphetamine,

‘2" chlorphentermine.

udi clortermwie;

i4) mazindol,;

i51 phendimetrazine:

(6> any compound, mixture, or preparation in dosage unit form con-
taining any stimulant substance listed in schedule IIA. winch com-
pound. mixture, or preparation was listed on August 25. 11>71 as ar.
excepted compound under 21 C F.R. sec 13tis .12. and any ah.-r drug
of the quants';ve composition shown in th.it li-s *e» "ho-e -un-iances.
or which "lie -time except that it contain- i <>-: ;-a: " | no
controlled substance.

n" Schedule MIA includes, unless specifically ¢vcepseu ir unles-
listed in another scliedule. any material, compound, mixture or prep-
aration which contains any quantity of the following substances
having a depressant effect on the centra! nervous system

til arnobarbilul. secobarbital, or pentobarbital or .mv stilt of these
substances, combined with one or more other active medicinal ingredi-
ents which are not listed in any other schedule.

'2" umoharbUul. secobarbital, or pentobarbital or any salt of these
.~ubstani.es. approved by the federal Food and Drug Xdmini-Ir.itton Im
marketing only a> a suppository;

i.'ii tiny substance which contain- any qi:;mM\ d a <m ativem
barbituric acid or nnv salt of barbituric acid.
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Provided, Thai, nothing in this section shall limit the right of the grantee of
any public utility franchise to mortgage its property or franchise, or shall
restrict the rights of the purchaser, upon foreclosure sale, to operate the
same, except tliat such mortgagee or purchaser shall be subject to the terms
of the franchise and provisions of this chapter.

CHAPTER 16
CONTROLLED SUBSTANCES

Restrictions on Alcoholic Beverages

SECTION 16.1. The City Council, in addition to the powers and duties
specially conferred upon them by this Charter and law, shall have power,
within said city, to enact, make, continue, modify, establish, amend and
repeal such ordinances, by-laws and regulations as they may deem desirable,
within said city, for the following purposes:

To forbid and prevent the vending or other disposition of
liquors and intoxicating drinks in violation of the laws of
this State, and to forbid tht selling or giving to be drunk any
intoxicating or fermented liquors to any common drunkard,
or to any child or young person. (Amended April 6, 1964;
November 3, 1964; November 8, 1966; April 7, 1969)

Restrictions on Marijuana

SECTION 16.2. (a) No person shall possess, control, use, give away, or
sell marijuana or cannabis, which is defined as all parts of the plant cannabis
sativa L, whether growing or not; its seeds or resin; and every compound,
manufacture, salt, derivative, mixture, or preparation of the above, unless
such possession, control, use, or sale is pursuant to a license or prescription as
provided in Public Act 196 of 1971, as amended. This definition does not
include the mature stalks of the plant, fiber produced from the stalks, oil or
cake made from the seeds of the plant, any other compounds, manufacture,
sale, derivative, mixture or preparation of the mature stalks, except the resin
extracted therefrom, fiber, oil cr cake, or the sterlized seed of the plant
which is incapable of germination.

(62)



(b) Any violation of this section shall be subject to a sentence of up to
$5.00, including judgement fees and costs, and no probation or any other
punitive or reliabilitative measure shall be imposed; provided, hewever, that
this section shall not be construed to prohibit deferred sentencing. The
District Court clerk shall accept any plea of guilty which is made in the same
manner as pleas of guilty arc accepted at the Parking Violations Bureau of the
Fifteenth District Court, as of September 5, 1973. Persons pleading guilty of
violations of this section shall be allowed to tender the sum of S5.00 to the
District Court clerk as a full and complete satisfaction and discharge of
liability, and no appearance before a district judge or other judicial officer
shall be required. In any prosecution for violation of this section the burden
of establishing any license or prescription shall be upon the defendant but
this does not shift the burden of proof for the violation.

(c) In all atTests and prosecutions for violations of this section,
appearance tickets and the relevant procedures set forth in Public Act 147 of
1968, as amended, shall be used.

(d) No Ann Arbor police officer, or his or her agent, shall complain of
the possession, control, use, giving away, or sale of marijuana or cannabis to
any other authority except the Ann Arbor city attorney; and the city
attorney shall not refer any said complaint to any other authority for
prosecution.

(e) Should the State of Michigan enact lesser penalties than that set
forth in subsection (b) above, or entirely repeal penalties for the possession,
control, use, giving away, or sale of marijuana or cannabis, then this section,
or the relevant portions thereof, shall be null and void.

(0 The people of the City of Ann Arbor specifically determine that the
provisions herein contained concerning marijuana or cannabis are necessary
to serve the local purposes of providing just and equitable legal treatment of
the citizens of this community, and in particular of the youth of this
community pres»nt as university students or otherwise; and to provide for
the public peace and safety by preserving the respect of such citizens for the
law and law enforcement agencies of the City Scch provisions are necessary
within the City because of the widespread local use of marijuana or cannabis.
(Added by election of April 2, 1974)
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Sec. 23.16(2) OFFENSES AGAINST PUBLIC POLICY

(2) No person, firm, or corporation which vroutinely conducts its
business  within the City of Madison shall wear or cause its
employees or agents to wear a uniform, insignia, badge, pants,
shirt, jacket and any other combination of clothing articles and
paraphernalia which by their color, style, design and other
characteristics would lead a reasonably prudent person to conclude
that such person so garbed is a commissioned City of Madison police
officer. It isthe intent of this proviso to prohibit garb and
paraphernalia which in its totality would create the impression in
a reasonably prudent person that the one so clothed 1is a
commissioned City of Madison police officer.

(3) Exceptions. This ordinance 1is not applicable to any official
governmental body or subdivision thereof or to such body"s
employees or agents so long as such employees or agents are so
attired in the regular course of such employment. Further, this
ordinance 1is not applicable to theatrical productions.

(4) Severabil.tv. If any part or parts of this ordinance are for any
reason held to be invalid, such decision shall not affect the
validity of the remaining portions of this ordinance.The Common
Council hereby declares that it would have passed this ordinance
and each section, subsection, sentence, clause, and phrase thereof,
irrespective of the fact that any one or more sections,
subsections, sentences, clauses, or phrases might be declared
invalid.

(5) Penalty. Any person, firm, or corporation which violates any
provision of this ordinance shall be subject to a forfeiture of not
less than twenty dollars ($20) nor more than two hundreddollars
($200) for each violation.

(6) Effective Date. This ordinance shall be in full force and effect
six months after adoption and publication.

vSec. 23.16 Cr. by Ord. 7548, 10-29-81)

23.17 BILLIARD HALL CLOSING HOURS. AlIl persons who run a billiard hall,
whether licensed or not, shall close such places of business oruseand
keep them closed from 1:00 a.m. to 5:00 a.m. of each day.

23.18 CRUELTY TO DUMB ANIMALS. It shall be unlawful for any person to in—
humanely, unnecessarily or cruelly beat, injure or otherwise abuse any
dumb animal.

23.19 DESTRUCTION OF BIRDS PROHIBITED. No person shall injure or attempt to
injure or destroy, within the limits of the City of Madison, any wild
bird.

23.20 REGULATIONS CONCERNING MARTJUANA AND CANNABIS.

(1) Purpose. The people of Madison specifically determine that the
regulations herein contained concerning marijuana and cannabis are
necessary to serve the ethical purpose of providing just and equit—
able legal treatment of the citizens of this community and to pre—
serve the respect of such citizens for law, its process, and its
administration.

Rev. 1/15/83 23 - 12



OFFENSES AGAINST PUBLIC POLICY Sec. 23,20(7)

(7) Separability Clause. |If any subsection, sentence, clause, phrase,
or portion of this ordinance is for any reason held invalid or un—
constitutional by any court of competent jurisdiction, such portion
shall be deemed a separate, distinct, and independent provision,
and such holding shall not affect the validity of the remaining
portions hereof.

(Section 23.20 Cr. by Ord. 5833, 4-18-77)

\N2Z .21 PRUNING CR REMOVING TREES IN PUBLIC HIGHWAYS OR PUBLIC PLACES.

(1) No person, corporation, or association shall plant, cut, prune, or
remove any living tree or shrub in a public highway in the City of
Madison, or cut, disturb or interfere in any way with the roots of
any tree, to the extent of causing serious injury to such tree, in
such public highway, or spray any such trees or shrubs with any
chemical or insecticides without written permit of the Board of
Park Commissioners.

(2) Nothing herein shall be construed as preventing the City Engineer
or Superintendent of Streets, Sewers, and Sanitation (Superin—
tendent of Sanitation) from trimming trees so as to prevent inter—
ference with street illumination, provided that before trimming the
trees said City Engineer or Superintendent of Streets, Sewers, and
Sanitation (Superintendent of Sanitation) shall obtain the sug—
gestion of the City Forester, and if the trimming suggested by him
shall be sufficient to accomplish the purpose the tree shall be
trimmed accordingly.

23.22 PLANTING OF THESE TREES IN PUBLIC HIGHWAY. No shade or ornamental tree
or shrub shall be planted in any of the public streets of the City of
Madison until such tree and the place where 1t is to be planted shall
first have been approved by the Board of Park Comnissioners, and a per—
mit granted by said Board therefor.

23.23 DEPOSITING MATERIALS NEAR TREES. No person shall place or maintain upon
the ground, in a public highway of the City of Madison, stone, cement,
lumber, or other substance or material which may impede the free passage
of water and air to any tree or shrub in such highway without leaving an
open space of ground outside th« trunk of said tree or the base of said
shrub, of an area not less than sixteen (16) square feet. Before de—
positing any material in any highway of the City of Nfedison near to
trees therein, the person so depositing said materials shall place such
guard; around the trees as shall effectively prevent injury to them.

23.24 BREAKING OR INJURING TREES. No person shall break or injure any tree
planted in any highway in the City of Madison, nor shall he pour salt
water on any such public highway in such places as to injure any tree or
shrub planted or growing therein.

23.25 ATTACHING ELECTRIC WIRES, ETC., TO TREES. No person, corporation, or
association, shall attach any electric insulator, or any device for
holding of electric wire, to any tree growing or planted upon any pub—
lic highway of the City of Madison. Every person, corporation, or as—
sociation having any wire or wires charged with electricity running

23 - 13 Rev. 8/15/85
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Amt after narcotics investigator advised of itutd-
muicy o f office records and nurse's central role in
incation of several hundred dispensing cards
nlaining false statements. U.S. v. Vamos.
A2 (NY) 1986. 797 F-2d 1146.

Defendant's proposed instruction referring to
e use of a teleph ".ie to order cocaine for others
I not refer to a lesser included offense of unlaw-
use of a telephone facility in connection with a
-aine conspiracy. Ub v Brown, C.A.Cal
85. 761 F.2d 1272

Intoxication instruction. which staled that being
der influence of drug provides legal excuse for
nimission of crime only if elTecl of drug makes
impossible for accused to have specific intent to
mmit charged crime, adequately explained prop-
xion that proof of intoxication, in and of itself,
es nol excuse commission of a specific intent
me. U.S. v. Echeverry. C.A.9 (Wash.) 1985,
9 F2d 1451

Denial of defendant's request for instruction on
«ue of entrapment was not reversible error in
u% conschy prosecution where defendant re-
uled cellmate and was abundantly predisposed
commit the crime and did not show any gov-
nmental inducement; his vague assertions that
lmate had induced him to cooEerate did not
fTice as cellmate did not assist the government
itil well after defendant solicited his assistance.
S.v. Leon. C.A.Tcx.19S:. 679 F.2d 534.

I Verdict

Acquittal on charges of conspiracy to possess
caine and possession of cocaine did not require
at convictions of using telephone to facilitate
iose offenses be vacated on ground of inconsist-
icy of verdicts. U.S. v. Powell, Cal.1984, 105
Ct. 471. 469 U.f. 57. 33 L.Ed.2d 461.

Defendant could properly be convicted for us-
g a communications facility to commit a felony
here the offense charged to have been facilitated
as a substantive cnmc and. in any event, defend-
tl was not acquitted of the underlying crime.
S.v. Ramos. C.A.Fla. 1982. 666 F.2d 469.

3. Judgment of acquittal

Verdicts of acquittal on a substantive RICO
barge and of conviction on a substantive count
ientical to one of the predicate facts for the
ICO charge are not inconsistent; acquittal of
ibstantive RICO and RICO conspiracy charges
nii conviction of using a telephone to facilitate
istribution of controlled substance were not in-
onsistent.  U.S. v. Russo. C.A.II (Fla.) 1986.
oft F.2d 1443.

4. Sentence and punishment

US. v. Fontancz. 628 F.2d 687 (main volume)
ertiorari denied 101 S.Cu 1401, 450 U.S. 935, 67
JEd.2d 371

5. Parole

In denying parole to defendant serving four-
ear term for illegally using communication facili-
ics to facilitate unlawful cocaine transaction.
Jnited States Parole Commission remanded wilh-
n its own guidelines in considering facts sur-
ounding underlying smuggling charge which was
lismisaed in return for plea bargain. Page v. U.S.
‘arole  Commission, C-A.Tex.981, 651 F.2d
083,
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26. Veaoc
Overt act within Northern District of West

Virginia was sufficient for venue thereof prosecu-

tion charging Qonggiracy to possess a narcotic
with intent to distribute. U.S.'v. Goldman, C.A.
W.Va. 1984, 750 F.2d 1221,

Distnct in which defendant's telephone call was
received was district in which venue was proper
for prosecution for use of "communication facili-
ty" in facilitating conspiracy to import cocaine
md conspiracy to possess with intent to distribute
cocaine, even though the telephone call was made
from outside of the district. U.S. v. Bames,
C.A.Fla. 1982, 681 F.2d 717, rehearing denied 694
F.2d 233, certiorari denied 103 S.Ct. 1447, 460
U.S. 1046, 75 L.Ed.2d 802,

Fact that defendant was not physically present
in the Western District of Wisconsin during any
of telephone conversations and did not initiate
telephone calls himself did not preclude him from

o= 21 85844

in Western District of Wisconsin and to have
committed the offense there of using a communi-
cation facility for illegal drug transactions; thus,
venue was proper in the Western District of Wis-
consin.  US. v. Andrews, D.C.Wis.1984, 598
F.Supp. 296

21. Privacy

Pharmaceutical industry, like the mining, fire-
arms, and liquor industries, is a pervasively requ-
lated industry and consequently pharmacists and
distributors subject lo provisions of this section
have a reduced expectation of privacy in Ihe
records kept in compliance with this chapter
US. v. Acklen, C.A Tenn.1982, 690 F.2d 70

28. Facilitate

To “facilitate” within meaning of statute (2L
US.CA. § 843(b)) governin% unlawful use of
communication facility is merely to make caster or
less difficult. U.S. v. Reese, C.A.9 (Cal.) 1985,

being found to have used communication facilities 775 F.2d 1066

§ 844. Penalties

(a) Simple possession

It shall be unlawful for any person knowingly or intentionally to possess a
controlled substance unless such substance was obtained directly, or pursuant to a
valid prescription or order, from a practitioner, while acting in the course of his
professional practice, or except as otherwise authorized by this subchapter or
subchapter 1l of this chapter. Any person who violates this subsection may be
sentenced to a term of imprisonment of not more than 1 year, and shall be fined a
minimum of $1,000 but not more than $5,000, or both, except that if he commits such
offense after a prior conviction under this subchapter or subchapter Il of this
chapter, or a prior conviction for any drug or narcotic offense chargeable under the
law of any State, has become final, he shall be sentenced to a term of imprisonment
for not less than 15 days but not more than 2 years, and shall be fined a minimum of
$2,500 but not more than $10,000, except, further, that if he commits such offense
after two or more prior convictions under this subchapter or subchapter Il of this
chapter, or two or more prior convictions for any drug or narcotic offense chargeable
under the law of any State, or a combination of two or more such offenses have
become final, he shall be sentenced to a term of imprisonment for not less than 90
days but not more than 3 years, and shall be fined a minimum of $5,000 but not more
than $25,000. The imposition or execution of a minimum sentence required to be
imposed under this subsection shall not be suspended or deferred. Further, upon
conviction, a person who violates this subsection shall be fined the reasonable costs
of the investigation and prosecution of the offense, including the costs of prosecution
of an offense as defined in sections 1918 and 1920 of Title 28, except that this
sentence shall not apply and a fine unde* this section need not be imposed if the
court determines under the provision of Title 18 that the defendant lacks the ability

to pay.
(b) Probation; expungement of records relating to arrest, etc.

mn If any person who has not previously been convicted of violating subsection (a)
of this section, any other provision of this subchapter or subchapter Il of this
chapter, or any other law of the United States relating to narcotic drugs, marihuana,
or depressant or stimulant substances, is found guilty of a violation of subsection (a)
of this section after trial or upon a plea of guilty, the court may, without entering a
judgment of guilty and with the consent of such person, defer further proceedings
and place him on probation upon such reasonable conditions as it may require and
for such period, not to exceed one year, as the court may prescribe. Upon violation
of a condition of the probation, the court may enter an adjudication of guilt and
proceed as otherwise provided. The court may, in its discretion, dismiss the
proceedings against such person and discharge him from probation before the
expiration of the maximum period prescribed for such person’s probation. If during
the period of his probation such person does not violate any of the conditions of the



21 88-44 FOOD AND DRUGS 84

probation, then upon expiration of such period the court shall discharge such person
and dismiss the proceedings against him. Discharge and dismissal under this
subsection shall he without court adjudication of guilt, but a nonpublic record
thereof shall be retained by the Department of Justice solely for the purpose of use
by the courts in determining whether or not, in subsequent proceedings, such person
qualifies under this subsection. Such discharge or dismissal shall not be deemed a
conviction for purposes of disqualifications or disabilities imposed by law upon
conviction of a crime (including the penalties prescribed under this part for second or
subsequent coh*;ctions) or for any other purpose. Discharge and dismissal under
this section may iccur only once with respect to any person.

(2) Upon the discharge of such person and dismissal of the proceedings against

him under paragraph (1) of this subsection, such person, if he was not over
twenty-one years of age at the time of the offense, may apply to the court for an
order to expunge from all official records (other than the nonpublic records to be
retained by the Department of Justice under paragraph (1)) all recordation relating
to his arrest, indictment or information, trial, finding of guilty, and dismissal and
discharge pursuant to this section. If the court determines, after hearing, that such
person was dismissed and the proceedings against him discharged and that he was
not over twenty-one years of age at the time of the offense, it shall enter such order.
The effect of such order shall be to restore such person, in the contemplation of the
law, to the status he occupied before such arrest or indictment or information. No
person as to whom such order has been entered shall be held thereafter under any
provision of any law to be guilty of perjury or otherwise giving a false statement by
reason of his failures to recite or acknowledge such arrest, or indictment or
information or trial in response to any inquiry made of him for any purpose.

(c) Definition

As used in this section, the term "drug or narcotic offpnse” means any offense
which proscribes the possession, distribution, manufacture, cultivation, sale, trans-
fer, or the attempt or conspiracy to possess, distribute, n inufacture, cultivate, sell
or transfer any substance the possession of which is prohibited under this subchap-

ter.
(As amended Pub.L. 99-570, Title I, § 1052, Oct. 27, 1986, 100 Stat. 3207-8.)

Amendment of Section

Pub.L. S8-473, Title Il, §8 219, 235, Oct. 12, 1984, 98 Stat. 2027, 2031, as
i\mended by Pub.L. 99-217, § 4, Dec. 26, 1985, 99 Stat. 1728, provided that
this section is amended, effective Nov. 1, 1987, by striking out subsec. (b)
and by deleting the designation "(a)" in subsec. (a). See note set out
under section 3551 of Title 18 Crimes and Criminal Procedure.

denied to members of the church the right freely

Legislative History. For legislative history 3nd ( Ders 01
to exercise their religion under U.S.C.A. Const.

purpose of Pub.L. 99-570, see 1986 U.S. Code
Cong, and Adm. News, p. 5393, Amend. 1. Peyote Way Church of God, Inc. v.

Federal Jary Practice and Instructions Smith, C.A Tex. 1984, 742 F.2d 193

Remova) of goods from custody of Customs 8. - Dominion and control
Service, see § 16.07 Notes. Conviction for possession of cocaine was sup-
ported by sufficient evidence, where defendant
retained constructive possession over cocaine since
he had ability to use it and remove it, and there-
fore to exercise dominion and control over the
substance. U.S. v. Schockel, C./s.Va. 1985, 753
F.2d 336.

Use of a ﬂortion of narcotics by a defendant is
relevant to the extent of his control over the larger

Notes of Decisions
Injunctioa 86

2. Constirutionality

Church declared that it considered peyote di-
vine, an embodiment of the deity, and use of  gyantity.  U.S. v. White. C.A.III. 1981, 660 F.2d
peyote a sacrament, and record did not show a 1178 "oy remand 541 FSupp. 1114, '
compelling state interest in denying church mem- ' _
bers the nght to use peyote in religious ceremonies 9. == Knowledge or intent
or that the denial was narrowly drawn to attain Irrespective of what defendant's intentions were
the important governmental purpose; therefore,  regarding ultimate disposition of heroin he

remand was appropriate for further proceedings to
determine whether Vernon's Ann. Texas Civ.SI.
art. 4476-15. 8§ 4.032, 4.041, and 4.042 making
possession or distribution of peyote a criminal act

claimed to have found while performing his duties
as a janitor in prison, defendant's knowledge of
illicit nature of substance and purposeful posses-
sion of substance was a violation of heroin posses-
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sion statute. U.S. v. Holloway, C.A ?
744 F.2d 527.

Assistance which defendant subsequ.
to another in selling heroin which i |
had given to the other person in defend
ence could be considered as evidence e
ant's knowledge that the substance gi'
other person by the third person was her
v. Wilson, C.A.Tex. 1981, 657 F.2d 755.
gg9ied 102 S.Ct. 1456, 455 U.S. 951, 7

10 -——Actual or constructive

=N having an association with 1
inj  ysical custody of drug so as to e
to assure their production, without diffn
customer as a matter of course may t
have constructive possession. U.S.v. W
ﬂll.}%l, 660 F.2d 1178, on remand 54

Possession of a controlled substance «
to distribute it may be either actual or
live; "constructive possession” may be e
by a showing of ownership, dominion,
over the contraband itself, or dominion
over the premises or the vehicle in v
contraband was concealed; constructiv
sion may be exclusive or joint and may
by either direct or circumstantial evider
v. Wilson, C.A.Tex.1981, 657 F.2d 755.
gggied 102 S.Ct. 1456, 455 U.S. 951, 7

12, e Proximity to narcotic
Proximity, under certain circumstan

amount to constructive possession of co

U.S. v. James, C.A.D.C.1985, 76*' F.2d

16.  Measurable or usable quantity

Evidence showed beyond doubt that d
agreed to ﬁossess more than simply a m
amount of marijuana for personal con*
rather, police arrested the three defenda
near a truck filled with more than oi
marijuana; therefore, evidence did no!
instruction on conspirac% simply to
"measurable amount” with no intent to
as defined in Comprehensive Drug Abus
lion and Control Act of 1970, § Z(1;04, pal
§ 844. US. v. Anello, CA.1 (Me) |
F.2d 253.

Quantity of marihuana is not a considi
cases of simple possession. U.S. v.
CA4 (W.Va.SJ 1985, /57 F.2d 1439,

19. Arrest
Probable cause to arrest defendant fo
sion of a controlled substance was e
where anonymous tip regarding valium
two women was substantially corroborait
lice officer's observation of women mat
formant's descriftion apparently makin]
narcotics lo defendant, particularly in
officer's knowledge of previous valium
that area, which was within one block ¢
[ done and detoxification center. U.S. »
C.A.DC.1985 778 F.2d 885

20. Search and seizure
In_drug prosecution, government did
tain its burden of proving that defendant’
_ to search of his apanment in which dr
[ found was voluntary, that consent was p
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4 the court shall discharge such person

Discharge and dismissal under this
fion of guilt, but a nonpublic record
>f Justice solely for the purpose of use
m subsequent proceedings, such person
rge or dismissal shall not be deemed a

or disabilities imposed by law ukbn
irescribed under this part for second or
mpose. Discharge and dismissal under
t to any person.

d dismissal of the proceedings against
m, such person, if he was not over
iffense, may apply to the court for an
ether than the nonpublic records to be
paragraph (D1 all recordation relating
J, finding of guilty, and dismissal and
irt determines, after hearing, that such
gainst him discharged and that he was
of the offense, it shall enter such order,
uch person, in the contemplation of the
erest or indictment or information. No
red shall be held thereafter under any
r otherwise giving a false statement by
vledge such arrest, or indictment or
quiry made of him for any "purpose.

r narcotic offense” means any offense
i, manufacture, cultivation, sale, trans-
distribute, manufacture, cultivate, sell
which is prohibited under this subchap-

i, 1986, 100 SUL 3207-8.)

f Section

ect. 12, 1984, 98 Stat. 2027, 2031, as
1985, 99 StalL 1728, provided that
I, 1987, by striking out subsec. (b)
in subsec. (a). See note set out
and Criminal Procedure.

emed to members of the church the right freely
i exercise their religion under U.S.C.A. Const.
\mend. 1 Peyote Way Church of God, Inc. v.
imith. GA.Tex. 1984, 742 F.2d <%.

Dominioa and control

Conviction for possession of cocaine was sup-
orted by sufficient evidence, where defendant
etained constructive possession over cocaine since
e had ability to use it and remove it, and there-
ore to exercise dominion and control over the
ubstance. U.S. v. Schocket. C.A.Va.1985, 753
\2d 336.

Use of a ﬁortion of narcotics by a defendant is
elevant to the extent of his control over the larger
luantity. U.S. v. White, C.A.I11.1981. 660 F.2d
1178, on remand 541 F-Supp. 1114,

7 - Knowledge or intent

Irrespective of what defendant's intentions were
-egarding ultimate diSﬁOSition of heroin he
Jaimed to have found while performing his duties
is a janitor in prison, defendant's knowledge of
llicit nature of substance and purposeful POSSCS-
Jon of substance was a violation of heroin posses-
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sion statute. U.S. v. Holloway, C.A. Mich. 1984.
744 F.2d 527

Assistance which defendant subsequently gave
to another in selling heroin which a third party
Had given lo the other person in defendant's pres-
ence could be considered as evidence of defend-
ant's knowledge that the substance given to the
other person by the third person was heroin. U.S.
v Wilson, C.A.Tex 1981. 657 F.2d 755. certiorari
gg?ied 102 S.Ct. 1456, 455 U.S. 951, 71 L.Ed.2d

10. Actual or constructive

A person having an association with those hav-
ing physical custodj of drug so as to enable him
to assure their production, without difficulty, to a
customer as a matter of course may be held to
have constructive possession. U S v White. C.A
111.1981, 660 F 2d 1178, on remand 541 F.Supp
1114

Possession of a controlled substance with intent
to distnbute it may be either actual or construc-
tive, “constructive possession” may be established
by a showing of ownership, dominion, or control
over the contraband itself, or dominion or control
over the premises or the vehicle in which th.-
contraband was concealed; constructive posses-
sion may be exclusive or joint and may be proved
by either direct or circumstantial evidence. U.S.
v. Wilson, C.A.Tex.1981, 657 F.2d 755, certiorari
denied 102 S.Ct. 1456, 455 U.S 951, 71 L.Ed.2d
667.

120 e Proximity to narcotic

Proximity, under certain circumstances, ma
amount to constructive possession of contraband.
U.S. v. James, C.A.D.C.1985, 764 F.2d 885.

16. Measurable or usable quantity

Evidence showed beyond doubt that defendants
agreed to fossess more than simpl?/ a measurable
amount of m3njuana for personal consumption,
rather, police arrested the three defendants in or
near a truck filled with more than one ton of
marijuana; therefore, evidence did not warrant
instruction on cons irac?: "simply to possess a
"measurable amount” with no intent to distnbute
as defined in Comprehensive Drug Abuse Preven-
tion and Control Act of 1970, § 404, 21 U.S.C.A.
§ 844, US. v. Anello, C.AA.l (Me.) 198" 765
F.2d 253.

Quantity of marihuana is not a consideration in
cases of simple possession. US v, Bernard,
CA4 (W.Va.ﬁJ 1985, 757 F.2d 1439
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Probable cause to arrest defendant fer Eosses-
sion of a controlled substance was established
where anonymous tip regarding valium sales by
two women was substantially corroborated by po-
lice officer's observation of women matching in-
formant's description apparently making sale of
narcotics to derendant, particularly in light of
officer's knowledge of previous valium sales in
that area, which was within one block of metha-
done and detoxification center. U.S. v. Lucas,
C.A.D.C.1985. 778 F.2d 885.

20. Search and seizure

In drug prosecution, government did not sus-
tain its burden of proving that defendant's consent
to search of his apartment in which drugs were
found was voluntary, that consent was product of
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defendant's submitting to what he reasonably be-
lieved was exercise of lawful authority, and that
consent was not result of Tree and rational choice
bg defendant. US. v. Reswepo-Cruz, D.CN Y
1982. 547 F.Supp. 1048.

4). Pleas— Generally

Fact that 18-year-old dependent's conditional
plea to possession of marijuana could not operate
as conviction did not negate ficl»al circumstances
surrounding underlying iveesi for possession of
marijuana and. therefore, statute preventing con-
ditional plea from being a conviction did not
Breclude air force base commander from entering
Fa;dor7d1e3r. Berry v. Bean, C.A\4 (Md.) 1986, 796

Once the district court had accepted i bar-
?ained guilty pfea agreement, thereby binding de-
endant and prosecution, it could not simply
change its nind on basis of information in presen-
tence repon. at least where that information re-
vealed less than fraud on the court; thus, since
jeopardy attached, under facts of case, when de-
fendant's guilty pica was accepted, information
charging defendant with simple possession of co-
caine. the misdemeanor to which defendant had
pled guilty, had to be reinstated and case remand-
ed for sentencing U.S. v. Cruz, C.A.Puerto Rico
1983, 709 F.2d 111,

L Double jeopardy

~Where oral decision granting defendants' mo-
tions for judgments of acquittal on count charging
Possession with intent to distribute heroin was
ollowed promptly by modifir xtion providing for
reduction of count to lesser included offense in-
stead of elimination of count, and where reduced
count could be and was submitted in normal
course of trial to original jury, —bmission of
reduced count did not violate double jeopardy.
U. S. v. LoRusso, C.AN.Y. 1982, 695 F.2d 45,
certiorari denied 103 S.Ct. 1525, 460 U.S. 1070,
75 L.Ed.2d 948.

60. Particular cases sufficient

Evidence that 17 marihuana plants, ranging in
height between five and six feet, were growing in
field cleared out of forest on defendant's land and
about 100 yards from farmhouse in which defend-
ant lived with his family, and that there were 24
marihuana stumps in field and 24 marihuana
plants similar to those found in field, hangii.g in
plain view in defendant's barn only few yards
away from his residence, was sufficientto sustain
conviction for possession of marihuana. U.S. v.
Bernard. C.A.4 (W.Va.) 1985 757 F.2d 1439

In prosecution for simple possession of heroin,
evidence of heroin found in automobile of which
defendant was both owner and driver, only shortly
after defendant had left automobile, was sufficient
to sustain conviction. U.S. v. Maldonado, C.A.
Tex.1984, 735 F.2d 809.

Evidence in defendant's prosecution for posses-
sion of cocaine, including evidence that substance
had appearance of illicit cocaine, that when sam-
pled and tested by experienced user of cocaine, it
hid effect of cocaine, that price paid for substance
was "high," that sale and delivery were conducted
furtively and with deviousncts, and that all per-
sons dealing with substance treated and dealt with
it as cocaine, was sufficient to support defendant’s
conviction, even (hough substance delivered to
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defendant had not been seized and government
was unable to chemically analyze substance and
thereby establish its illicit character. U.S. v.
Scott, C A.W.Va.1984. 725 F.2d 43

61. Particularcases Insufficient

Evidence that defendant accompanied another
person when that other person gave a third person
23 capsules of heroin for further distribution and
that defendant then assisted the third party in
selling the 25 capsules to others was insufficient to
sustain defendant's conviction for distribution of
heroin to the third person. U.S. v. Wilson, C.A.
Tex.1981, 657 F.2d 755, certiorari denied 102
S.Ct. 1456, 455 U.S. 951. 71 L.Ed.2d 667.

6S. Instructions— Generally

In prosecution which resulted in conviction of
defendant on single misdemeanor count of pos-
sessing '/» of an ounce of cocaine, trial court erred
in instructing jury that D-cocame was the chemi-
cal equivalent of L-cocaine. the only one of the
eight cocaine isomers covered under this section,
in that jury could reasonably have determined that
substance was either L-cocatne or D-cocaine.
U.S. v. Ross. C.AN.Y. 1983, 719 F.2d 615.

70.  Sentence and punishment— Generally
Defendant's testimony before district court es-
tablished that he distributed marijuana for remu-

neration, thereby supy)ortmg sentence on defend-

ant's guilty plea to distribution of marijuana, to
five-year prison term, rather than maximum two-
year term under statute, 21 U.S.C.A. § 844(a).

which provides for lesser punishments for posses-

sion or delivery of small amounts of marijuana
without remuneration. U.S. v. Harvey, C.A8
(Ark.) 1986. 784 F.2d 330.

Imposition of sentence of six months for posses-

sion of controlled substance was not excessive.
Orosco v. U.S., D.C.OkII98I. 526 F.Supp. 756.
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1. Disharment or nupension

Federal convictions on three counts of stealing
property from an agency of the United States
government, and two counts of possession of nar-
cotic drug controlled substanr.es, which crimes, if
committed within New York, would he felonies,
warrant automatic disharment. Matter . Perl-
mutter, N.Y.A.D. 1Dept. 1986, 500 N.Y.S.2d 700.

75. - Admissibility of eri,deuce

District court, in imposing maximum sentence
f one year imprisonment and 55,000 fine for
possession of marihuana, committed no error in
considering government agent's testimony, which

jury rejected in reachinﬁ its verdict, that defendant

intended to distnbute the marihuana he possess 2,
since defense counsel cross-examined such ag.nt,
and defendant had opportunity to introduce his
own expert testimony at trial and opportunity to
address dtstnci court with regard to the issue at
the sentencing hearing. U.S. v. Bernard, C.A 4
(W.Va.) 1985, 757 F.2d 1439,

86. Injunction

Teena?er who was barred from residing with
her stepfather and brothers on air force base by
order of the base commander because she had
been cited for possession/use of a controlled/dan-
gerous substance was entitled to preliminary in-
junction to permit her to return and live with the
other members, of her family; her alternative was
to live on her own in metropolitan Washington,
D C. are3, any dilution of the base commander's
authority if she were allowed to return would be
minimal, the base commander's action appeared
to be arbitrary and beyond statutory limits, and it
would be in public interest to keep the family
together.  Berry v. Bean, D.C.Md.1985, 623
F.Supp. 977.

§ 845. Distribution to persons under age twenty-one

(a) Except as provided in section 845a of this title, any person at least eighteen
years of age who violates section 841(a)(1) of this title by distributing a controlled
substance to a person under twenty-one years of age is (except as provided in
subsection (b) of this section) punishable by (1) a term of imprisonment, or a fine, or
both, up to twice that authorized by section 841(b) of this title, and (2) at least twice
any special parole term authorized by section 841(b) of this title, for a first offense
involving the same controlled substance and schedule. Except to the extent a
greater minimum sentence is otherwise provided by section 841(b) of this title, a
term of imprisonment under this subsection shall be not less than one year.

(b) Except as provided in section 845a of this title, any person at least eighteen
years of age who violates section 841(a)(1) of this title by distributing a controlled
substance to a person under twanty-one years of age after a prior conviction or
convictions under subsection (a) of this section (or under section 333(b) of this title as
in effect prior to May 1, 1971) have become final, is punishable by (1) a term of
imprisonment, or a fine, or both, up to three times that authorized by section 841(b)
of thk title, and (2) at least three times any special parole term authorized by section
841(b) of this title, for a second or subsequent offense involving the same controlled
substance and schedule. Except to the extent a greater minimum sentence is
otherwise provided by section 841(b) of this title, a term of imprisonment under this
subsection shall be not less than one year. The mandatory minimum sentencing
provisions of this paragraph shall not apply tr offenses involving 5 grams or less of
marihuana.

[As amended PublL, 96473, Title 11, § SU3()3) Oct 12, 1984, 98 Stat. 2070; Pub.L. 99570
itle I, § 1105(a), (b), Oct. 27, 1986, 100 Stat. 3207-11.)
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1984 Amendment. Subset (a) Pub L
Eh 503(|b)( ), added exception for vectioe ¢
is title

Ame

Pub.L 99-570, Title J. § 1>
that, effective on thi date o f:
Crimes and Criminal Proccc
"special parole term™ and si
vised release" wherever app<.

Repeals. Pub.L. 98-473, Title II.
235. Oct. 12. 1984, 98 Stat. 2030. 203".
provided that, effective Nov 1, [986. iha
Is amended in subsection (a (J by deleting ~t
second place it a; pears, and by deleting "
at least twice an Peaal parole tcim m r
by section 841(b{ this title, for a firsc
involving the same controlled  substao.-
schedule”; and in subsection (b). b> deleter. -
the second place it appears, and by deletmg
(2) at least three times anﬁ special patri:
authorized b% section 841(b) of this nt-e
second or subsequent ofTense mvolvmg tor
controlled substance and schedule”, was rr
by Pub.L. 99-570, Title I. § |005th|), 0
1986, 100 Stat. 3207-.

Leglslatlve H|storg For legislative his:.-
purpose of Pub.L. 98-473, see 1984 L'S
Cong, and Adm. News, p. 3182, See. alsc. |
99-570, 1986 U.S. Code Cong and Adrr.
p. 5393,

Federal Practice and Procedure

Special parole terms given to certain r»:

offenders, see Wright: Criminal 2d } 53¢

§ 845a. Distribution or manufact

(a) Penalty

Any person who violates section v
or manufacturing a'controlled subs',
real property comprising a public
school or a public or private col«
provided in subsection (b) of this
or fine, or both up to twice that au',
least twice any special parole term
offense. Except to the extent a gre
section 841(b) of this title, a term of
less than one year, The mandator
graph shall not apply to offenses tr

(b) Second offenders

Any person who violates section is
or manufacturing a controlled subs',
real property comprising a public «
school or a public or private coll*
conviction or convictions under sur
punisnable (1) by the greater of iA
years and not more than life impris
three times that authorized by sectx
up to three times that authorized t\
both, and (2) at least three times ar..
section 841(b) of this title for a firs
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Note: This chart contains the penalties for first offense Eossession, sale, and cultivation of marijuana.
The Il states which have decriminalized possession arc snaded and indicated as follows: Alask?.

Many states have increased penalties for subsequent offenses. A number of states also have separate penalties for offenses not included in this sutnmai
chart, including possession with intent to distribute.

The iienalttes set out above are the maximum authorized by law. When the penalty is a prison term and a fine, both can be imPosed unless the chart
S|iecilically indicates otherwise. For example, the penalty for possession in Alabama can lie up to I(}/ear in prison and/or a fine of up toSLIXX).

" Conditional discharge is authorized for first offense possession. This permits judges lo release defendants, eneraIIY without an ajudtranon of guilt, i.
condition that they satisfy certain requirements, such as participation in a drug education program. If the conditions ol the program are satisfied, the
criminal case will then be dismissed.

I These states have enacted laws allowing for the medical use of marijuana, generally for patients !>eiiig treated for glaucoma and cancer M .iiijuana le
counteract the nausea associated with chemotherapy treatment

1Many state laws have different penalties for possession or sale of different amounts tilmarijuana. Some ofthese statutes distinguish  byounce tuz.)
weights, and others by gram (gm.) weights. For eoinpanttve purposes:

| iiz. =28.35 gms. I 1b. =453.59 gms.
d w 1973. the Supreme Court of Alaska held that the constitutional Kigltt of Privacy protectsthe imssession ol marijuana (or
adults.

1Cultivation of under 25 plants is punishable as possession: cultivation of 25 ur more plants in punishable bv 1-5 yrs. and a $5000 line

1There is a rebuttable presumption that possession of more than 1.5 0zs. is with intent lo distribute, which has the same penalty as sale.

2.2 Ibs. « *kilogram _
F>ersona| usein the home
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Alaska Law

In Ravin v State the Su epreme Co rt of AIa%M held that the possessmn 0f
mar| uana f ﬁ)eréonal S h me D ts 1S protected by the rlght
r|vacy clause in the %nstltutlon cr|m|na 1zation o
H]arl uana, ho&vever aspp ies_ only to t ossess on o marijuana in the

as the Ravin' case states. Possessm out3| e the home in any amount
1S a criminal violation.

Moty RS, for e possiatty ol Bere e, 2
: h %]1\9 3 ?tplsaclas%

one ourice of marijuana In. a public area
mlsde anor to 8 gggs 0ﬁgnem orahjcgnaor more |n f ﬁ %r(ea or té)or&ossess
a? rets 5SIS tthrne %‘Mr Cr| ?al%ws r? ?
t Alas torney en ral's office, . a 0 he
os S|on of more“than four oupces..in..a priva Ala a tatute
t |t| tgtreduﬁ]ossessmn and distribution” 0 maruuana are Attachment

Recriminalizing Marijuana

ecrlmlnahza jon_of marijuana in Alask co Id. occurdhy amendln the Alaska
ons It UI eaéln eX|st|ng |sat| N, an enaC| new G%JS

b
tion.. XI |tut|on Wer amene es
R mar| uanaiJ ﬂte h(]zt privacy clause, %ta aues V\}(J)uds (ﬁ]
ave. t e In_order to cr|m| a| e possessmn of small amounts . of
mari uana ae satutes ere amene dgnmmahze maruu %%n he

H nstituti n ere not amepded,. the amende tatutes would " probably

allenged under the Ravin decision.
mendin the Alaska Constltutlo require nirds e ofthe
e |sFat8re an nhar%ony vqte b trhﬁ JJ 8EJe iArtlcle fg gectlon lot/
co stitution  (Attac oretski ests tat ngauge

sy L i ol Wi

it S o neld, o o S T
go?t% ?teqlonal ?tSh”P to p?IV SS? ﬂ hmen cD 0

The Ravm decision. 1s un| ue among states.  Of the (n_ n%yﬁ fates. Whlcg
ve .right to J)hv(adply Euses N thelr const tutions,~ Call ornla an
awail 9\ eboahs essed the clause In reqard to possessio

mari-
juana. states, the courts Etound the c?alm to untenaBIe
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GIFEAD G eyl e oo e SRS e
amenain ues W |ch spem na |es 0r possession of marijuana, and
ross eren tatu es statutes that relate to manu n
ccordin o ore the const fution were not amen ed. 10 exc e
marijuan ro he r| nvacy clause, statute Inalizin

uan cou d the trial court ev an te Casé v/o d
robabl e upreme Court.  Accardin fiscal noe
regagg tbe/ Ravin ru?meyw u?tf %0 |?e I(t:ﬁat Ct nvm(r:dggcut%rt“%s nctousrmen
Ific ewgence that t]ﬂg f(% Etj marijua are S0 |ﬁ5ur?ou f0. a

e
persons mental anddp }%IC&H ﬁeaL as 10 g stltjy the legislative decision’
-to prohibit the use of marijuana by anyone at any"time.

I
\ﬁlcﬁpea the Supname (‘Sc%urt would deglden Wt}%weg the Sate hasOProved that

1S, d . e}omp te |nterest V&C(i/ltulfrt] L tﬁ §% T an%tgatna

outweighs an In IVI alls [l
ton. | note also.. S rove %nsen

| d at
Interest, tene §taate mus? show thaf ten f |sIa
recnﬁnnallzatlon of manjuana |nc|ude ensive ean S, debate
the merits. of recriminalization ad scussm st recent
atslégées regarding the physical, emotlonal and soma fects of marijuana.*

ope this inf or at|on 1S helpful to you.. Please contact us if you have
any uestions or | We can he otp Purtheryassmtance Y

Attachments
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