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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM April 15, 1987

SUBJECT: Draft CSSB 30(Jud), relating to termination
of the parental rights of certain sexual
offenders

TO: Senator Jalmar Kerttula

FROM: George Utermohlg”"™ ™=

Legislative Counsel

The draft CSSB 30(Jud) contains amendments adding sexual
assault and sexual abuse of a minor 1in the fourth degree to
the list of grounds on which parental rights may be ter—
minated and providing for inheritance rights unless a court
terminates inheritance rights.

The draft committee substitute does not address the issue of
retrospective application of SB 30. At this time it is not
clear to what extent the bill should apply retrospectively.
The Department of Health and Social Services has requested

that | contact Andy Harrington with Alaska Legal Services in
Fairbanks for information on this issue. I will contact Mr.
Harrington to obtain his suggestions. However the retro—

spective application of civil laws may be challenged by
those persons whose rights are affected by the change 1in the
law. It is possible that the courts may strike down the
retrospective aspect of SB 30 if it adversely affects

the constitutional rights of a person subject to the bill.

As soon as | receive the necessary information from Mr.
Harrington and conduct preliminary legal research into retro—
spective application of civil laws, | will prepare the
necessary amendment to achieve retroactivity or a memorandum
discussing why retroactivity is not appropriate.

GU :mkr
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CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution No. ..SB ?°

SENATE BILL 30

This bill amends AS 47.17 by adding new sections that
provide for the termination of parental rights of perpetrators of
certain sexual offenses. Upon petition to the superior court,?~
the court would be empowered to terminate the parental rights of
a perpetrator to.a child conceived as the result of sexual abuse
of a minor or of incest, when termination 1is in the best inter —
ests of the child. Petition could be made by certain private
party family members of the child, and this process would not
involve the state, -except that the Office of Public Advocate
would represent indigent respondents. Consequently,, this bDbill
will not have.a fiscal impact on the Department of Law. The de—
partment does note that it would probably not be able- to assist
petitioners, where they 1lack the means -to petition the court,
because of the severity of the department®s current and projected
budget constraints.
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM February 24, 1987

SUBJECT: Section-by-section analysis of SB 30, An Act
Relating to Termination of Parental Rights of
Perpetrators of Certain Sexual Offenses

TO: Senator Paul Fischer

FROM : George Utermohl£n{
Legislative Counsel

The following is the section-by-section analysis of SB 30,
requested by Jack Sanderson of your staff.

A sectional analysis or summary of a bill should not be con-—
sidered an authoritative interpretation of a bill, and the
bill itself is the best statement of its contents.

Section 1. Section 1 of the bill adds a new articleto
AS 47.17 providing for the termination of parental rights of
certain sexual offenders.

Sec. 47.17.180 states the purpose of the article.

Sec. 47.17.190 lists who may file a petition to terminate
the parental rights of s perpetrator of sexual abuse of a
minor or of incest to the child conceived as a consequence
of the sexual offense.

Sec. 47.17.200 sets out who must receive notice of the
action to terminate parental rights.

The biological mother of the child, the biological or
alleged biological father, and the guardian or custodian of
the child must receive notice of the petition.

IT the biological father of the child is unknown o>: not
disclosed, the court must inquire of the biological mother
as to information about the biological father unless the
cgg{g finds that disclosure is harmful to the mother or
child.

The court shall decide what notice should be given to
unknown, undisclosed, or unlocated biological fathers.



Senator Fischer
February 24, 1987
Page 2

The court may order blood tests to determine the bio—
logical father of the child and assess the costs on the
parties to the petition.

IT the court finds that notice given to a party to the
action to terminate parental rights was not adequate the
court may continue the hearing until the defect of notice is
cured.

Sec. 47.17.210 sets out the powers of the court to terminate
parental rights of a sexual offender.

The court shall terminate the parental rights of a bio—
logical parent of a child if the court finds by clear and
convincing evidence that (1) required notice has been given
or the person has relinquished parental rights, (2) the
child was conceived by an act constituting sexual abuse of a
minor or incest, and (3) the termination of parentalrights
is In the best interests of the child.

The court may order preparation of a new birth certifi—
cate for the child if the court terminates the parental
rights of the biological father.

The court may order disclosure of the name of the bio—
logical parent only if disclosure 1is necessary for medical
or extraordinary circumstances and the parties are given
notice. Notice 1is not required if there is a medical emer—
gency.

Sec. 47.17.220 states the legal effect of a termination of
parental rights under these provisions. The order terminat—
ing parental rights voids all legal relationships betxveen

the biological parent and child and is a determination that
parental rights never attached between the child and biolog—
ical parent.

Sec. 47.17.230 provides that proceedings under these pro—
visions are closed to non-essential persons and that court
records are closed.

Sec. 47.17.240 provides the circumstances under which a bio—
logical parent may relinquish parental rights under these
provisions.

Sec. 47.17.250 provides for the modification of the proce—
dures 1in these provisions to comply with the requirements of
the Indian Child Welfare Act of 1978. The most significant
requirements of the Act include notice to the tribe to which
the child is related and proof of facts beyond a reasonable
doubt. An "Indian child” is defined as an unmarried person



Senator Fischer
February 24, 1987
Page 3

under 18 years old who is either a member of an Indian tribe
or is eligible for membership in a tribe and is a biological
child of a member of a tribe.

Sec. 47.17.260 provides that an order terminating parental
rights 1is final and not appealable after six months.

Sec. 47.17.270 provides that the respondent to a petition to
terminate parental rights is entitled to representation by
an attorney. The court may appoint an attorney to represent
the respondent if the respondent cannot afford an attorney.

Sec. 47.17.280 provides that the court may award reasonable
attorney fees and costs to a prevailing party.

Sec. 47.17.290 provides that an order terminating parental
rights under these provisions does not affect the right of a
victim of sexual abuse or of incest to recover civil damages
for injuries and costs arising out of the conduct of a per—
petrator of sexual abuse or incest.

Sec. 47.17.300 provides that a proceeding to terminate
parental rights under these provisions is a child custody
proceeding subject to AS 25.30.

Sec. 47.17.310 defines "child", "court", "incest", and
"sexual abuse of a minor."

Section 2. Section 2 of the bill amends AS 25.23.050(a) to
include references to AS 47.17.210 and 47.17.240.

Section 3. Section 3 of the bill amends AS 44.21.410(a) to
allow the office of public advocacy to represent indigent
respondents in proceedings to terminate parental rights
under this bill.

Section 4. Section 4 of the bill amends AS 47.10.010(a),
relating to a "child in need of aid,” to include a reference
to AS 47.17.210.

GU :mmkr
m9/049 e
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CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution No. 30

SENATE BILL 30

This b ill amends AS 47 .17 by adding new sections th at
provide for the term ination of parental rig h ts of perpetrators o f
certain sexual offenses. Upon petition to the superior court,"'
the court would be empowered to term inate the parental rig h ts o f
a perpetrator to a child conceived as the resu lt o f sexual abuse
o f a minor or o f incest, w hen term ination is in th e best in ter-
ests o f the child. Petition could be made by certain private
party fam ily members o f the child, and this process w ould not
involve the state, except that the O ffice o f Public Advocate
would represent indigent respondents. Consequently,, th is b ill
w oill not have a fiscal im pact on the Department of Law. The de -
partm ent does note that it would probably not be able to assist
petitioners, w here they lack the means to petition the court,

because of the severity of the departm ent's current and projected

budget constraints.
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POSITION PAPER
SB30

"An Act relating to term ination of parental

rig hts to perpetrators of certain sexual offenses™

This B ill allows the parental rig h ts of a perpetrator
of sexual abuse to be term inated if necessary to protect the best
interests of the child

The B ill is unlikely to generate an increase in the
number of Child I'n Need of Aid actions because such cases are
alm ost alv/ays the subject of such proceedings under current lav;.
However, the B ill does mandate the appointment of an attorney
from the O ffice of Public Advocacy where current law mandates

that such appointments be from the Alaska Public Defender Agency.
Because OPA_now almost invariably acts as guardian ad litem for
the child victim the appointment of OPA w ill necessitate costly

contracts w ith private attorneys to provide this representation.

The O ffice of Public Advocacy supports this le gislation
but opposes the provisions m andating OPA appointment to represent

alleged perpetrators as unnecessarily costly.

~2jz2[?7
Brant McGee, Public Advocate Date
O ffice of Public Advocacy
mComm: s s™ j& ffe Date

Departrfnent of A dm inistration



DEPARTMENT DIVISION BILL NUMBER SPONSOR

Health & Soc Services Family & Youth Services SB 30 Senator Paul Fisher

DEPARTMENT POSITION

Qualified support (please see analysis below)

PREPARED BY DATE COMMISSIONER™S SIGNATURE OATE

Myra Munson 3/13/81 /' TWy/L/c ci. 3/13/87
SUMMARY

OTHER AGENCIES AFFECTED BY BILL CONSTITUENT GROUP(S) AFFECTED BY BILL

Department of Law, Alaska Court System Victims of incest, perpetrators of incest

ORGANIZATIONAL SUPPORT FOR BILL ORGANIZATIONAL OPPOSITION TO BILL

FISCAL IMPACT: “Jijf NONE 1 FISCAL NOTE ATTACHED

BACKGROUND/LEGISLATIVE INTENT

In order to protect the child conceived as the result of sexual abuse of a
minor or of incest, the court may terminte the parental rights of the perpetrator
to the child when the termination is in the best interests of the child.

ANALYSIS OF BILUPROGRAM EFFECTS

The Department of Health and Social Services supports the objectives of SB 30.
This bill v/ould allow termination of the parental rights of a biological parent
who conceives a child as a result of sexual abuse of a minor or incest. The
department believes this objective can be bettp- accomplished, however, by
amendments to AS 25.23, which relates to adoptions. This is preferable to
amending AS 47.17, which relates primarily to child abuse and neglect
reporting.

AMENDMENTS PROPOSED

Please see attached memo from Alaska Legal Services attorney Andrew Harrington
to Randall Burns, Special Assistant, Department of Health and Social Services.

PLEASE ATTACH A SEPARATE SHEET FOR ADDITIONAL COMMENTS OR ANALYSIS.
01-009 iRev. 12831



To: Randall Burns
From: Andy Harrington
Re: SB 30

Dated: 3/11/87 Ned

In response to your request, | am sending along suggestions
for how the substance of SB 30 can be accomplished by amending
existing statutes rather than creating a separate chapter of
statutes.

This focuses on AS 25.23.180, which already contains several
of the provisions regarding termination of parental rights. This
is contained in the adoption chapter.

There are two substantive matters 1'd like to bring to your
attention: first, inserting the the private cause of action into
AS 25.23.180 will make it possible for a private individual to
terminate parental rights based on the child sexual abuse/incest
ground; it will enable a private individual to terminate another's

parental rights if that private individual can make the same
showings the State makes in terminating parental rights in child-

in-need cases. (It may be that private individuals can already do
so; as far as | know, the State Supreme Court hasn't ruled on
that.)

Second, I noted that, in the draft of the bill |l received,

parental rights can be terminated based on violations of Sexual
Abuse of a Child in the First, Second, and Fourth Degrees, but not
in the Third (AS 11.41.434, 11.41.436, 11.41.440, but not
11.41.438). I assume this was -in over‘.*ght. Sexual Abuse of a
Minor in the Fourth Degree is an A Misdemeanor, committed by
offenders under sixteen against children at least three years
younger; Sexual Abuse of a Minor in the Third Degree is a C
felony, committed by offenders over sixteen against children at
least three years younger. I'm assuming the bill was meant to
include SAM 2d and exclude SAM 4th, and have drafted my suggestion
accordingly.

l've tried to underline new material and bracket old material
being eliminated, but | don't guarantee the accuracy of that.

After the proposed changes, I've listed the sections of the
current bill and how that provision is incorporated.



AS 25.23.030: Jurisdiction and venue.

(a) Proceedings for adoption shall be brought in the superior
court for the district in which, at the time of filing or granting
the petition, the petitioner or the person to be adopted resides
or is in military service, or in which the agency having the care,
custody or control of the minor is located. Proceedings for non-
adoptive termination of parental rights shall be brought in the

superior court in which the minor child resides.

(b) [same as original]

(c) For jurisdictional purposes. a proceeding under this
chap ter is a child custody proceedi ng sub.iect to the Uniform Child

Custody Jurisdiction Act. AS 25.30.020.

AS 25.23.050: Persons as to whom consent and notice not required.
(a) Consent to adoption is not required of
(1) [same as original]
(2) [same as original]
(3) [same as original]
(4) [same as original]
(5) a parent whose parental rights have been terminated by
order of the court under AS 47.10.080(c)(3) or under AS 25.23.180;
(6) [same as original]
(7) [same as original]
(8) [same as original]
(9) [same as original]

(b) [same as original]



AS 25.23.140: Appeal and Validation of [Adoption] Decree
(a) [same as original]
(b) [same as original]
(¢) Subject to the disposition of an appeal. upon the

expiration of one year after a decree of non-adoptive termination

of parental rights is issued, the order may not be challenged on
any ground, including fraud, misrepresentation. failure to give
notice, or lack of jurisdiction of the parties or of the subject
mat ter .

AS 25.23.150: Confidential nature of hearings and records in

adoption and non-adoptive termination proceedings.

(a) [same as original]

(b) All papers and records pertaining to [an adoption]
proceedings under this chapter that are a part of the permanent
record of a court of are subject to inspection only wupon consent
of the court. The papers and records relating to [an adoption]
such proceedings on file with the department, an agency, or an
individual are subject to inspection only with consent of all

interested persons or by order of a court for good cause shown.
Except as provided in this section, adoption records of the Bureau
of Vital Statistics are subject to inspection under the provisios
of AS 18.50.

(c) Except as authorized by law, or as authorized in writing
by the adopted child, if 14 or more years of age, or by the
adoptive parent, or wupon order of the court for good cause shown,

a person may not disclose the identity or address of [either] an



adoptive parent or an adopted child or any partv to an adoption or

non-adoptive termination case.

(d) The court may order the disclosure of a natural parent's

identity or address only if

(1) the court makes an express finding that the disclosur¢

is required because of a medical necessity or other extraordinary
circumstance; and

(2) the natural parent, the [adopted] child, the
other natural parent (unless that parent's rights have been

terminated). and the adoptive parents are afforded proper notice

and a hearing; the court may waive the hearing and notice
requirement if it finds thereis a medical necessity that poses an
immediate risk to life.

AS 25.23.170: Applications for birth certificates.

Within 30 days after an adoption decree becomes final, the
clerk of courtshall, if requested by the adoptive parents,
prepare an application for a birth certificate in the name of the
adopted person. Upon a non-adop tive termi nation of parental
rights under section 180 of this chapter, the court may order the
preparation of an application for a birth certificate in the name
of thechild without reference to the parent whose rights have
been terminated. Such applications shall be forwarded

(1) [same as original]

(2) [same as original]



AS 25.23.180: Relinquishment and termination of parent and child
relationships.

(a) [same as original]

(b) [same as original]

(c) The relationship of parent a child may be terminated by a
court order issued in connection with an adoption proceeding under
this chapter. an independent proceeding under this section, or a
proceeding under AS 47.10 on any of the following grounds:

(1) on the grounds specified in AS 47.10.080(c)(3);

(2) on the grounds that a parent who does not have custody is
withholding consent to adoption, contrary to the best interests of
the minor child; or

(3) on the grounds that (a) the child was conceived by an act

constituting sexual abuse of a minor or incest under the laws of
this state, or by a comparable offense wunder the laws of the
jurisdiction where the act occurred: and (b) termination of the

parental rights of the biological parent is in the best interests
of the child.

(d) An order terminating parental rights issued by a court of
competent jurisdiction in this or any other state voids all legal

relationships between the child and the biological parent so that

the child is a stranger to the biological parent, and to the
relatives of the biological parent, for all purposes including but
not limited to. inheritance. unless the decree specifically

provides for continuation of inheritance rights; and including the
interpretation or construction of documents. statutes, and

instruments, whether executed before or after the termination is



decreed, which do not expressly include the person bv name or byv
some designation not based on a parent s~d child or blood
relationship; and including dispensing with the required

(1) consent by that parent to an adoption of that child; and

(2) notice of a proceeding to that parent unless otherwise
required by this section.

(e) A petition for termination of the relationship of parent
and child, whether or not made in connection with an adoption
proceeding, may be made by

(1) either parent if termination of the relationship
sought with respect to the other parent;

(2) the petitioner for adoption, the guardian of the person,
the legal custodian of the child, or the individual standing in
parental relationship to the child;

(3) an agency; or

(4) any other person having a legitimate interest in the
matter.

(f) [same as original]

(g) [same as original]

(h) Proceedings wunder this section are to be governed, where
applicable, by the provision of the Indian Child Welfare Act. 25

U.S.C. 1301 et seq.

(i) The respondent to a petition filed for adc.-oKion or non-

adoptive termination of parental rights is entitled to
representation by an attorney in the proceedings. If the
respondent is financially unable to employ an attorney, the court
shall appoint the Office of Public Advocacy to represent the

respondentm



(1) Proceedings under this section do not affect the right
a victim of sexual abuse or incest to obtain legal and equitable
civil remedies for all injuries and damages arising out of the

perpetrator's conduct.

AS 25.23.240 Definitions.

In this chapter, unless the context otherwise requires,

(1) [same as original]

(2) [same as original]

(3) [same as original]

(4) [same as original]

(5) "court" means the superior court of this state, and, when
the context requires, the court of any other state empowered to
grant petitions for adoption or terminate parental rights;

(6) [same as original]

(7) [same as original]

(8) "incestl means a sexual offense defined in AS 11.41.450:

(9) "sexual abuse of a minor" means a sexual offense defined

in AS 11.41.434. 11.41.436, or 11.41.438:
(10) [renumbered subsection 8 of original]

(11) [renumbered subsection 9 of original]

AS 44.21.410 Powers and Duties of Public Advocacy Office.
(a) The office of public advocacy shall
(1) [same as original]
(2) [same as original]

(3) [same as original]

of



(4) provide legal representation in guardianship proceedings
to respondents who are financially unable to employ attorneys
under AS 13.26.106(b), to indigent parties in cases involving
child custody in which the opposing party is represented by
counsel provided by a public agency, to indigent respondents who
are financially wunable to employe attorneys in non-adoptive
termination cases under AS 25.23.180, and to indigent parents or
guardians of a minor respondent in a commitment proceeding
concerning the minor under AS 47.30.775;

(5) provide legal representation and guardian ad litem
services under AS 25.24.310; in cases arising under the Uniform
Interstate Compact on Juveniles (AS 47.15); in cases involving
petitions to adopt a minor under AS 25.23.125(b) or petitions for
non-adoptive termination of parental rights under AS 25.23.180: in
cases involving petitions to remove the disabilities of a minor
under AS 09.55.590; in children's *“proceedings under AS
47.10.050(a); and in cases involving indigent persons who are
entitled to representation under AS 18.85.100 and who cannot be

represented by the public defender agency because of a conflict of

interests.

The following list points out where the provision of the former
bill are dealt with in the above version.

AS 47.17.180: can probably be eliminated, as the purpose of the
statute seems self-evident.

AS 47.17.190: 25.23.180(e) lists the people who c«n bring the
action and seems broad enough to include the people listed.

AS 47.17.200: AS 25.23.180(f) requires notice.

AS 47.17.210: the new grounds can be listed in an addition to AS
25.23.180(c).



AS 47.17.220: 25.23.180(d) specifies the effect o* a termination
decree.

AS 47.17.230: AS 25.23.150 provides for confidentiality; a small
amendment can specify that this applies to non-adoptive
termination cases.

AS 47.17.240: 25.23.180(a) covers relinquishments.

AS 47.17.250: A sentence added to section 180 can specify that
ICWA controls where applicable.

AS 47.17.260: The finality provision can be inserted into AS
25.23.140 which deals with finality of adoptions.

AS 47.17.270: The availability of an appointed attorney can be
added as a subsection to 25 23.180.

AS 47.17.280: The ability to get costs and fees need not be stated
as Rule 82 would apply.

AS 47.17.230: The preservation of other victims" rights can be
added as a subsection to AS 25.23.180.

AS 47.17.300: Since this clarifies that the UCCIA applies, it
would be better to add this as a separate provision applicable to
adoptions as well as non-adoptive terminations. I'd put it in AS
25.23.030 and re-label that section "jurisdiction and venue.”



The Fairbanks Child Sexual Abuse Task Force

1550 Gillam Way
Fairbanks, AK 99701

m %

April 14, 1987

Members of the Alaska Interior Delegation

Pouch V
Juneau, AK 99811

Dear Members of the Interior Delegation,

el am writing on behalf of the Fairbanks Child Sex
Abuse Task Force, a coalition of agencies, counselors
and attorneys in Fairbanks focussing on sexual abuse of
children.

We"d like to offer the following comments on SB 30.
The bill seems to overrule the Supreme Court®s ruling in
S.J. v. L.T., 727 P.2d 789 (Alaska 1986). That ruling
seems to us to represent a windfall for child sexuai
abusers and an unconscionable 1imposition on the rights
of child sexual abuse victims, as well as the rights of
offspring conceived as a result of the child sexual
abuse. The Court®s opinion invited legislative action,
and we are 1in agreement. Unless the case is overturned,
the unfortunate tendency of child sexual abuse to
propagate 1itself inter-generationally will be enhanced.
We urge that legislation overturning the case be

enacted.

We would appreciate your passing our views on to
the appropriate committee members.

Sincerely,

Ruth Lister
Chair
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