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We request the Judiciary Committee consider this bill over
the interim as it considers the other child abuse bills,
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PUBLIC DEFENDER AGENCY |

/ 900 W.5TH AVENUE
/ SUITE 200
1 ANCHORAGE, ALASKA 99501

PHONE: (907) 279-7541

April 9, 1987

Representative John Ellis

Representative Niilo Koponen

Co-Chairmen

Health, Education & Social Services Committee
*P. 0. Box V

Juneau, Alaska 99811

Dear Representatives Ellis and Koponen:

I understand that House Bill 237 has been referred to your
committee for consideration. Although 1 certainly understand the
concern of its drafters for the safety and welfare of child
victims, the proposed changes contained in the bill do not appear
to be necessary to vigorous prosecution and effective enforcement
of laws preventing assaults on children. Many of the changes 1in
the bill appear to be designed to overrule a variety of appellate
decisions unfavorable to the state in cases involving child
victims. Since some of the decisions are constitutionally based,
the corresponding attempted changes appear unconstitutional.
Furthermore, other provisions would substantially increase the
presumptive jail term for a first incest conviction, rendering
that term much more severe than the sentence required for a
violent rape of an adult which results in serious physical

injury.

Following 1is my analysis of the bill.

A. SECOND DEGREE MURDER

Section 1 proposes two changes to the second degree murder
statute (AS 11.41.110(a)):

1. Neitzel change. The bill would change AS
11.41.110(a)(2) to define second degree murder as "knowingly
engagfingl in conduct [instead of: intentionally performing an
act] that results in the death of another person under
circumstances manifesting an extreme indifference to the value of
human life."” This change simply brings the language of the
statute in accordance with the interpretation of the statute
adopted by the Court of Appeals in Neitzel v. State, 655 P.2d 325
(Alaska App. 1982). The change does not present a problem and



could reduce confusion without substantively changing the law.
Section 3 proposes a parallel change in the first degree assault
statute, AS 11.41.200(a)(3), and 1is also not a subs-cantive change
in the law as it is presently applied.

2. Extreme indifference to the welfare of a child under 16.
Proposed AS 11.41.110(a)(4) creates a new subsection of second
degree murder, defined as "under circumstances manifesting an
extreme indifference to the welfare of a child under 16, the
person engages 1in a pattern or practice of abuse of that child
that results in the death of the child.” Abuse 1is defined in
section 2 to include bodily impact, restraint, and confinement.
"Pattern or practice” is defined in section 8 (proposed AS
"11.41.610(2)) to mean "three or more incidents of the prohibited
conduct.”

It is not clear to me what the purpose of this section is. It
appears to be unnecessary since if a person®s conduct, even once,
displays manifest indifference to the value of a child"s life,
and the child dies, that is unambiguously included in AS
11.41.110(a)(2). Requiring a "pattern or practice of abuse”
might be interpreted to exclude murder prosecutions under AS
11.41.110(a)(2) when the person has only abused the child once or
twice.

If the point of the new section is to insure that evidence of any
pattern or practice of abuse will always be admissible, the
statute is still unnecessary. Existing case law establishes that
a history of abuse will ordinarily be admissible. E.g., Garner
v. State# 711 P.2d 1191 (Alaska App. 1983); see also Abruska v.
State, 705 P.2d 1261, 1264 & n.l (Alaska App. 1985).

B. FIRST DEGREE ASSAULT

Section 3 creates a new category of first degree assault for any
person who engages in a pattern of abuse which results in serious
physical injury to a child under 16.

The proposed new assault provision is unnecessary. Given the
broad definition of "dangerous instrument”™ adopted in Wettanen v.
State, 656 P.2d 1213 (Alaska App. 1983), many assaults on a child
would fit under existing AS 11.41.200(a)(1) (recklessly causes
serious injury with a dangerous instrument). Many other
assaults, particularly those as part of a pattern of abuse, would
fit under AS 11.41.200(a)(3) (the Neitzel-tyoe assault statute).
Further, a prosecution under AS 11.41.200(a)(3) would be more
likely than a charge under the new offense to open the door to
evidence of assaults on other victims; evidence of such other
assaults would not be relevant under proposed AS 11.41.200(a)(4)
and the current rules of evidence, but such evidence could often
be relevant to establish extreme indifference to the value of



life by showing that the defendant knew the likely consequences
of his actions.

Further, AS 11.41.200(a)(4) could be read dangerously broadly. A
parent who three times ®"confined” his child to his room for
reasonable discipline could be liable under this class A felony
if/ one time,.the child hurt”himselF"seriously while 1in his room.

C. REPEATED SEXUAL ABUSE OF A MINOR

Sections 5-8 create a new set of offenses titled Repeated Sexual
Abuse of a.Minor.(RSAM) 1in the First, Second, and Third Degree.
"Repeated™ 1is given meaning in section 8 as "pattern or
"practice,” defined as three or more incidents. Section 13
provides penalties for RSAM in the First Degree, an unclassified
felony, setting a presumptive term for first offenders of 13
years (and 25 and 35 years, respectively, for second and third
offenders), with a maximum of 50 years. RSAM in the Second
Degree is an A felony, with a presumptive five-year term for a
first offender..

Effectively, the proposed offense of RSAM in the first degree
declares that all family sexual abuse cases will be treated far
more harshly than violent rape of a stranger. As the Court of
Appeals has noted, virtually all family sexual abuse cases
involve repeated abuse. State v. Andrews. 707 P.2d 900, 908-09
(Alaska App. 1985), affld, 723 P.2d 85 (Alaska 1986); see Benboe
v. State, 698 P.2d 1230, 1232 (Alaska App. 1985) (single incident
of. abuse may make crime among least serious in its class). To
penalize the family offender more harshly than the bike-path
rapist is an illogical and unfair result. The typical defendant
charged under RSAM will be a middle-aged man who has abused his
step-daughter on a number of occasions. He will have no criminal
record of any sort and will be an upstanding member of the
community in all other respects than his sexual offense. Yet, he
will face a presumptive term of 13 years. If he had a prior
felony conviction as a young adult, perhaps for a property crime
such as theft, he would face a presumptive term of 25 years.

By contrast, the bike-path rapist, who is convicted of one sexual
assault and has a misdemeanor record, a serious alcohol problem,
or a sociopathic personality which makes him predictably
dangerous, faces a presumptive term of only 8 years for his first
offense and 15 years for his second violent rape.

RSAM in the second degree parallels the first degree offense and
covers any pattern of sexual contact with a child under 16 or of
sexual penetration with a child aged 13-15 who 1is at least 3
years younger than the defendant. This 1is made a class A felony,
in contrast to the present statute, which treats basically the
same conduct as a class B felony. See AS 11.41.436. The father



who fondles his 12-year-old on a few occasions would now face a
presumptive term of 8 years 1in prison; the bike-path assailant
who grabs and fondles a child once would face no presumptive
term.

Increasing the presumptive terms for sexual offenses will
undoubtedly increase the number of cases going to trial. While
the present 8-year presumptive term for first degree sexual abuse
of a minor 1is certainly long, more defendants will plead guilty
to an 8-year term than a 13-year term. Similarly, although the
present sanctions for sexual contact with a minor are stiff (0-10
years), there is no presumptive term applicable to first
offenders. Clearly more people will plead guilty to class B
"charges than to the new class A charge. Any increase in the
number of trials will mean increased costs for the prosecutors-,
court system, and Public Defender Agency. Every time the number
of trials increases, appeals increase, too, with corresponding
extra burdens on the appellate courts, Office of Special
Trogecutions & Appeals and the Public Defender appellate case
oad.

The proposed new statutes are not necessary. If the state can
prove three incidents of sexual abuse, the state is presently
free to file three charges of sexual abuse of a minor 1in the
first degree. Although the convicted defendant would face a
presumptive term of 8 years, rather than 13, Andrews v. state
establishes that consecutive terms can be imposed, and the
possible maximum term would be 90 years. Thus, the defendant
whose pattern of abuse deserves more serious punishment than 8
years can be sentenced more severely by imposition of consecutive
terms.

The problems with the proposed RSAM crimes are compounded when
considered in the light of other provisions in the bill. All of
the repeated sexual abuse of a minor crimes described above
include as an element that the defendant "hav[e] authority over a
child under the age of 16." "Having authority over a child" 1is
defined in section 8, proposed AS 11.41.610(1), to mean:

(@ the child is entrusted to the
defendant®s care by authority of
law [e.g., foster parents];

(b) the child is the defendant®s
son or daughter, 1including adopted
children and step-children;

(c) the child resides as a member
of a social unit in the same
household as the child; or



@ the child has been temporarily
entrusted to the defendant®s care

- - [e.g., babysitter, older sibling,
day care worker].

These definitions, particularly (c¢) and (d), are so broad that
virtually every sexual abuse of a minor case would involve a
person having- authority over a child. The definition of "having
authority over a:child" is so far reaching that a 16-year-old boy
who, on several occasions has consensual sexual foreplay
involving digital penetration with his new step-sister just prior
to:her 13th birthday, would be exposed to the 13-year presumptive
term should he be waived into adult court. An 18-year-old
einvolved with a 15-year-old step-sister under similar
circumstances could be prosecuted for RSAM in the second degree
with a presumptive 8-year term on the first offense.

.D. PRIOR INCONSISTENT STATEMENTS AS SOLE EVIDENCE AT TRIAL

Section 11, proposed AS 12.845.025, 1is an attempt to overrule
Brower v. State, 728 P.2d 645 (Alaska App. 1986). This proposal
states that in a prosecution for any offense, evidence of a prior
inconsistent statement is sufficient to support a conviction
despite a complete dearth of corroborating evidence.

The question whether an uncorroborated prior inconsistent
statement is sufficient to support a conviction is a uniquely
judicial determination, not one susceptible to legislative fiat.
The federal constitution prohibits conviction except upon proof
beyond a reasonable doubt. In re Winship. 397 U.S. 358. A
court®s holding on a question of the sufficiency of certain
evidence 1is an interpretation of the constitutional requirement
of proof beyond a reasonable doubt. Thus, the Court of Appeals”
decision in Brower took no radical or novel position; the Brower
holding 1is consistent with all other courts which have considered
this question. The constitutional minimal standard for the proof
required for a conviction cannot be reduced by legislative
action. Section 11 is, therefore, unconstitutional.

E. NONUNANIMOUS JURY VERDICTS

Section 8, proposed AS 11.41.600, provides that in the statutes
requiring a "pattern or practice,” each juror must be convinced
beyond a reasonable doubt that at least three incidents of the
prohibited conduct occurred, but the jury need not be unanimous
as to any particular incident. This provision 1iIs an attempt to
overrule Covington v. State. 703 P.2d 436, ooin. on reh.. 711
P.2d 1183 (Alaska App. 1985).

Covington requires that, where a defendant is charged with one
count of criminal conduct, 1in order to convict the defendant,



jurors must unanimously agree that the same criminal act has been
proved beyond a reasonable doubt. The Covington holding is based
upon the defendant®s constitutional right to a unanimous verdict.
Johnson v. Louisiana. 406 U.S. 356, 362 (1972]. No state has
reached a contrary result. The legislature cannot overrule
Covington. Proposed AS 11.41.600(2) 1is unconstitutional.

F. CHANGES TO EVIDENCE RULE 404

Section 14 proposes a new subsection to Evidence Rule 404. The
proposed new section states that, notwithstanding A.R.E. 404(b),
in a prosecution for physical or sexual assault on a child,
evidence of prior acts by the defendant involving the same or
eanother victim is admissible to show the defendant®s disposition
to commit the offense.

This 1s arguably not constitutional. In a very long line of
cases, the Alaska appellate courts have held that evidence of
prior bad acts by a defendant are not admissible to prove the
defendant®s propensity to commit crimes. E.g., Eubanks v. State,
516 P.2d 726 (Alaska 1973); Oksoktaruk v. State, 611 P.2d 521
(Alaska 1980); Lerchenstein v. State, 697 P.2d 312 (Alaska App.
1935), aff"d, 726 P.2d 546 (Alaska 1986) . The rationale for
these cases is rooted in the constitutional guarantee of due
process and the requirement of proof beyond a reasonable doubt.
U.S. Const., amend. VI; Alaska Const., art. 1, 87. When
evidence of a defendant®"s character, as shown through prior bad
acts, 1is admitted to show his propensity to commit a crime, there
is a grave likelihood that the jury will convict the defendant
because he appears to be a bad person, not because the evidence
proves beyond a reasonable doubt that he committed the crime with
which he was cnarged. Michaelson v. United States. 335 U.S. 469
(1948).

Prior bad acts, relevant to show only disposition, are also
excluded because admitting such evidence prolongs trials, causing
added expense to all parties and the court system. Rather than
have a five-day trial focused on the criminal act alleged in the
indictment, 1if prior bad acts were invariably admissible, trials
could take two to three times as long, as witnesses are called by
both sides to establish and refute incidents entirely collateral
to the real issues at trial. Longer trials also mean longer
transcripts; increasing the cost of appeals means more defendants
would need public defenders.

The existing Rules of Evidence, as interpreted by the Alaska
courts, broadly open the doors to evidence of prior bad acts when
such evidence 1is probative of something other than criminal
disposition. E.g.. Coleman v. State, 621 P.2d 869 (Alaska 1980);
Adkinson v. State. 611 P.2d 528 (Alaska 1980); Oswald v. State,
715 P.2d 276 (Alaska App. 1976). Further, the Alaska courts



already recognize and have recently expanded an exception to
Evidence Rule 404(b) for cases where the defendant is charged
with sexual misconduct and the state wishes to offer evidence of
prior misconduct with the same victim or another victim having
highly relevant”common characteristics (e.g., another child in
the same family), particularly where the evidence of misconduct
with® the other [sJ approaches being evidence of a habit. Burke v.
State. 624 P.2d 1240 (Alaska 1980) ; Soper v. State, Op. No. 675
(Alaska App., Jan. 23, 1987TV" Pet, hearing denied (April 3,
1987). Thus, the state 1is currently able to introduce evidence
of prior bad acts in child sexual assault cases when it is
probative.

Please let me know if I can provide you with any further
information on this or any other proposed legislation. |
appreciate this opportunity for input.

Very truly yours,

Dana Fabe
Public Defender
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