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A L A S K A  

S B  1  -  R I G H T S  O F
A L A S K A  C O U R T  S Y S T E M  

R I G H T S  O F  P H Y S I C A L L Y  A N D  M E N T A L L Y  
A N D  D I S A B L E D  P E R S O N S

F I S C A L  I M P A C T

T h i s  l e g i s l a t i o n  a l l o w s  p h y s i c a l l y  a n d  m e n t a l l y  d i s a b l e d  
i n d i v i d u a l s  t o  s e r v e  o n  j u r i e s .  A d d i t i o n a l l y ,  i n t e r p r e t e r s  
a r e  p r o v i d e d  f o r  d e a f  p e r s o n s  w h i l e  o n  j u r y  d u t y .  P r o v i d i n g  
i n t e r p r e t e r s  f o r  d e a f  p e r s o n s  w i l l  i m p a c t  t h e  C o u r t ' s  
c o n t r a c t u a l  b u d g e t ,  T h e  o t h e r  a s p e c t s  o f  t h e  l e g i s l a t i o n  
w i l l  n o t  i m p a c t  t h e  C o u r t ,  ,

H i s t o r i c a l l y ,  s i x  t o  e i g h t  p e r c e n t  o f  a l l  e l i g i b l e  
p e r s o n s  a r e  r e q u i r e d  t o  p e r f o r m  j u r y  d u t y .  T h e  C e n t s  r ^ f  o r  
D e a f  A d u l t s  e s t i m a t e s  t h a t  b e t w e e n  2 5 0  a n d  3 0 0  d e a f  
i n d i v i d u a l s  w o u l d  b e  e l i g b l e  f o r  j u r y  d u t y .  T h e  C e n t e r  
e s t i m a t e s  t h a t  2 0 0  a r e  l o c a t e d  i n  A n c h o r a g e ,  1 0  a r e  i n  
J u n e a u ,  a n d  1 0  a r e  i n  F a i r b a n k s .  T h e  r e m a i n d e r  l i v e  o u t s i d e  
u r b a n  a r e a s .  T o  b e  e l i g i b l e  f o r  j u r y  s e r v i c e ,  t h e  d e a f  j u r o r  
w o u l d  h a v e  t o  b e  p r o f i c i e n t  i n  t h e  u s e  o f  s i g n  l a n g u a g e .  
E a c h  d e a f  j u r o r  w o u l d  r e q u i r e  a n  i n t e r p r e t e r  f o r  a l l  
a c t i v i t i e s  i n  t h e  c o u r t .

B a s e d  o n  p a s t  e x p e r i e n c e ,  i t  i s  e s t i m a t e d  t h a t  a p p r o x i ­
m a t e l y  f o u r t e e n  d e a f  i n d i v i d u a l s  c o u l d  b e  c a l l e d  f o r  s e r v i c e  
i n  a  y e a r .  B a s e d  o n  p r o b a b i l i t i e s  o f  j u r y  s e r v i c e  f o r  1 9 0 6 ,  
i t  i s  p r o j e c t e d  t h a t  t h i r t e e n  o f  t h e  j u r o r s  w o u l d  b e  c a l l e d  
f o r  s e r v i c e  i n  A n c h o r a g e  a n d  t h e  o t h e r  j u r o r  w o u l d  b e  c a l l e d  
i n  e i t h e r  F a i r b a n k s  o r  J u n e a u ,  Q u a l i f i e d  i n t e r p r e t e r s  a r e  
a v a i l a b l e  i n  t h e s e  l o c a t i o n s .

I n t e r p r e t e r  f e e s  a r e  e s t i m a t e d  t o  c o s t  $ 4 , 6 0 0  p e r  y e a r .

L
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S U B J E C T : S e c t i o n a l  a n a l y s i s  of C S S B  1(Jud) -- rigl 
o f p h y s i c a l l y  a n d  m e n t a l l y  d i s a b l e d  pers<

TO: S e n a t o r  J i m  D u n c a n

FROM: E d w a r d  H. H e i n
L e g i s l a t i v e  C o u n s e l

S e c t i o n  1 add s tw o n e w  s u b s e c t i o n s  to AS  0 9 . 2 0 . 0 1 0 ,  r e l a t i n g  
to q u a l i f i c a t i o n s  of  j ur or s.  S u b s e c t i o n  (b) p r o v i d e s  that 
p e r s o n s  w h o  s u f f e r  f r o m  loss o f  h e a r i n g ,  sight, or m o b i l i t y  
are  n o t  a u t o m a t i c a l l y  d i s q u a l i f i e d  f r o m  j u r y  servic e. S u b­
s e c t i o n  (c) r e q u i r e s  the c o u r t  s y s t e m  to p r o v i d e  a n d  p a y  for 
i n t e r p r e t e r s  a n d  r e a d e r s  fo r  d e a f  a n d  b l i n d  juror s.

Sec. 2 is t h e  s o - c a l l e d  " w h i t e  c a n e "  l a w  t h a t  im p o s e s  o n  
m o t o r  v e h i c l e  d r i v e r s  a h i g h e r  d u t y  o f  c a r e  w i t h  r e s p e c t  to 
p e d e s t r i a n s  w h o  ar e  p h y s i c a l l y  d i s a b l e d  a n d  i d e n t i f i a b l e  
b e c a u s e  t h e y  a r e  u s i n g  a w h i t e  or m e t a l l i c  cane, a w h e e l  
ch air, c r u t c h e s  o r  o t h e r  m o b i l i t y  e q u i p m e n t ,  or a s e r v i c e  
a ni m a l ,  s u c h  as a do g gu i de . T h i s  p r o v i s i o n  has  b e e n  p l a c e d  
in  AS  09, th e C o d e  o f  C i v i l  P r o c e d u r e ,  b e c a u s e  it r e l a t e s  to 
c i v i l  l i a b i l i t y .  T h e  m e n t a l l y  d i s a b l e d  a r e  o m i t t e d  f r o m  
thi s s e c t i o n  b e c a u s e  t h e y  do n o t  u s e  w h i t e  canes, m o b i l i t y  
e q u i p m e n t ,  or s e r v i c e  a n i ma ls , a n d  a r e  n o t  r e a d i l y  i d e n t i f i­
ab l e  b y  m o t o r i s t s .  D e f i n i t i o n s  a r e  i n s e r t e d  for " p h y s i c a l l y  
d i s a b l e d  p e d e s t r i a n  " an d  " s e r v i c e  a n i ma l" .

Sec. 3 e s t a b l i s h e s  the c r i m e  of  i n t e r f e r e n c e  w i t h  the r i g h t s  
o f  a d i s a b l e d  pe r s o n .  T h i s  p r o v i d e s  t h a t  it is a c la ss  B 
m i s d e m e a n o r  to p r e v e n t  or r e s t r i c t  a p h y s i c a l l y  or m e n t a l l y  
d i s a b l e d  p e r s o n  f r o m  u s i n g  s t r ee ts , s i d e w a l k s ,  a n d  w a l k w a y s  
to the  s a m e  e x t e n t  as a n y  o t h e r  p e d e s t r i a n .  It is al so  a 
c la ss  B m i s d e m e a n o r  u n d e r  this s e c t i o n  to r e f u s e  to a l l o w  a 
p h y s i c a l l y  d i s a b l e d  p e r s o n  to b r i n g  h is  or  h e r  s e r v i c e  
a n i m a l  in to  a c o m m o n  c a r r i e r  o r o t h e r  p l a c e  o p e n  to the 
p ub li c.  T h e  s e r v i c e  a n i m a l  m u s t  be  c e r t i f i e d  as h a v i n g  
c o m p l e t e d  a t r a i n i n g  cou r se , a n d  the d i s a b l e d  p e r s o n  is 
l i a b l e  for a n y  d a m a g e  the a n i m a l  do e s to the pr op e r t y .
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S e n a t o r  D u n c a n  
P a g e  2
M a r c h  31, 1987

Sec. A a m e n d s  the c r i m i n a l  p r e s u m p t i v e  s e n t e n c i n g  p r o v i s i o n s  
b y  m a k i n g  it an a g g r a v a t i n g  f a c t o r  to c o m m i t  c e r t a i n  f e l­
oni e s  a g a i n s t  a p h y s i c a l l y  or m e n t a l l y  d i s a b l e d  p e r s o n  b e ­
ca u s e  o f  the p e r s o n ' s  d i s a b i l i t y .  T h e  f i n d i n g  of an 
a g g r a v a t i n g  f a c t o r  a l l o w s  the c o u r t  to i n c r e a s e  w h a t  w o u l d  
o t h e r w i s e  be  the p r e s u m p t i v e  s e n t e n c e .

Sec. 5 d i r e c t s  the s t a t e  H u m a n  R i g h t s  C o m m i s s i o n  to a d op t  
r e g u l a t i o n s  a b o u t  w h e n  r e a s o n a b l e  a c c o m m o d a t i o n s  m u s t  be 
m a d e  fo r d i s a b l e d  p e r s o n s  in e m p l o y m e n t ,  f i n an ci ng , credit, 
p u b l i c  a c c o m m o d a t i o n s ,  h o u s i n g ,  a n d  g o v e r n m e n t  of services. 
T h e  c o m m i s s i o n  v  ,uld h a v e  the a u t h o r i t y  to a d o p t  r e g u l a t i o n s  
r e q u i r i n g  so m e a l t e r a t i o n  n e c e s s a r y  to m a k e  r e a s o n a b l e  
a c c o m m o d a t i o n  for a d i s a b l e d  p er so n.

Secs. 6 - 1 2  an d  1A a m e n d  v a r i o u s  s e c t i o n s  of AS  18.80 to 
e n s u r e  t h a t  t h o s e  s e c t i o n s  c o v e r  p h y s i c a l l y  a n d  m e n t a l l y  
d i s a b l e d  p e r s o n s .  Th e  a m e n d e d  s e c t i o n s  r e q u i r e  the S t a te  
H u m a n  R i g h t s  C o m m i s s i o n  to s t u d y  p r o b l e m s  of  d i s c r i m i n a t i o n .  
T h e  s e c t i o n s  a m e n d e d  a l s o  m a k e  c e r t a i n  d i s c r i m i n a t o r y  p r a c­
tic e s  u n l a w f u l .  T h e s e  i n c l u d e  d i s c r i m i n a t i o n  in h ou si ng,  
e m p l o y m e n t ,  p u b l i c  a c c o m m o d a t i o n ,  s a l e  a n d  r e n t a l  of  re a l  
p r o p e r t y ,  l end in g, a n d  the p r o v i s i o n  o f  s t a t e  or f e d e r a l  
funds, s e r v i c e s ,  goods, f a c i l i t i e s ,  a d v a n t a g e s ,  an d p r i v i­
leges. Sec. 7 a l s o  t r a n s f e r s  to AS  1 8 . 8 0 . 2 0 0  the s t a t e m e n t  
of  s t a t e  p o l i c y  in A S  18.06 an d  a m e n d s  it to sa y that it is 
th e s t a t e ' s  p o l i c y  to e n c o u r a g e  a n d  e n a b l e  m e n t a l l y  d i s a b l e d  
p e r s o n s ,  as w e l l  as p h y s i c a l l y  d i s a b l e d  p e r s o n s ,  to p a r t i c i­
pa t e  f u l l y  in the s o c i a l  a n d  e c o n o m i c  li fe  of  the st ate  an d 
to b e  e m p l o y e d .  SecJ^J-3"also p r o v i d e s  t h a t  it is no t  u n l a w­
ful to p o s t  n o t i c e  th at  faciliti.es to a c c o m m o d a t e  the p h y s­
ic a l l y  or m e n t a l l y  d i s a b l e d  ar e n o t  a v a i l a b l e .

Sec. 13 p r o v i d e s  t h a t  a f i n a n c i a l  i n s t i t u t i o n  m a y  r e f u s e  to 
c o n t r a c t  w i t h  s o m e o n e  if the i n s t i t u t i o n  ha s  r e a s o n a b l e  
d o u b t s  a b o u t  the p e r s o n ' s  l e gal  c a p a c i t y  to con tra ct , 
d e s p i t e  the fa c t  th at  the i n s t i t u t i o n  m a y  n o t  o t h e r w i s e  
c o n s i d e r  a p e r s o n ' s  m e n t a l  or p h y s i c a l  d is ab il it y.

Sec. 15 ad ds  n e w  d e f i n i t i o n s  to AS  18.80 in o r d e r  to i n c o r­
p o r a t e  f e d e r a l  d e f i n i t i o n s  of  " p h y s i c a l  a n d  m e n t a l  
d i s a b i l i t y " .

Sec. 16 r e p e a l s  A S 18.06. The  p r o v i s i o n s  of that c h a p t e r  
h a v e  b e e n  t r a n s f e r r e d  to AS  09, A S  11, a n d  A S 13.80. Sec.
16 a l s o  r e p e a l s  AS 1 8 . 8 0 . 3 0 0 ( 1 1 ) ,  w h i c h  is the d e f i n i t i o n  of 
" p h y s i c a l  h a n d i c a p "  for p u r p o s e s  of A S  18.80.
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S e n a t o r  J i m  D u n c a n

P. O. Box V J uneau. Alaska 99811

COMMITTEES: 
Finance 

Resources 
Budget \sn Aud it

(907) 465-4766

M E M O R A N D U M

A p r i l  4, 1987

TO: R E P R E S E N T A T I V E  J O H N N Y  ELLIS, C O - C H A I R
R E P R E S E N T A T I V E  N I I L O  K OP ON EN,  C O - C H A I R

A T I O N  A N D  S O C I A L  S E R V I C E S  C O M M I T T E E

\
S U B J : CS S e n a t e  Bill  1 (J u d ) , A n  A c t  r e l a t i n g  to th e  r ig h t s

of p h y s i c a l l y  a n d  m e n t a l l y  d i s a b l e d  pe rso ns .

CS S e n a t e  Bill 1 p r o v i d e s  for  t h e  r i g h t s  of th e  blind, 
d e a f  a n d  othe'Twise p h y s i c a l l y  o r  m e n t a l l y  d i s a b l e d  to  the  
s a f e  a n d  eq ual  use  of p u b l i c  streets, si de wa lk s ,  
t r a n s p o r t a t i o n  a n d  p u b l i c  a c c o m m o d a t i o n s .  In e x e r c i s i n g  
t h e s e  rights, the  d i s a b l e d  p e r s o n ' s  u s e  of a s e r v i c e  an im al  
w o u l d  a l s o  be  pro tec te d.

T h i s  b i l l  p l a c e s  p r o t e c t i o n  of t h e  r i g h t s  of p h y s i c a l l y  
or  m e n t a l l y  d i s a b l e d  p e r s o n s  w i t h i n  t h e  p u r v i e w  of t h e  H u m a n  
R i g h t s  Co mm is si o n.  It p r o t e c t s  th e  d i s a b l e d  from  
d i s c r i m i n a t i o n  in pu rchase, r e n t a l  o r  l e a s e  of housin g,  
e m p l o y m e n t  an d  financing. It is s u p p o r t e d  b y  o r g a n i z a t i o n s  
for t h e  deaf, blind, p h y s i c a l l y  di sa b l e d ,  m e n t a l l y  d i s a b l e d  
a n d  t h e  Governor's; Co u n c i l  on  t h e  H a n d i c a p p e d  a n d  Gifted.

T h e  p u r p o s e  of th is  l e g i s l a t i o n  is to  e l i m i n a t e  or 
p r e v e n t  d i s c r i m i n a t i o n  or i n e q u i t y  r e s u l t i n g  f r o m  i g n o r a n c e  
o r  m i s c o n c e p t i o n s  a b o u t  p h y s i c a l  or m e n t a l  d i s a b i l i t i e s .

T h i s  b il l m o v e d  t h r o u g h  th e  H o u s e  a n d  S e n a t e  d u r i n g  the 
1 4 t h  S e s s i o n  of  the A l a s k a  L e g i s l a t u r e  as H o u s e  Bil l 172, so 
i n t e n t  an d  s u b s t a n c e  of the bi ll  are  a l r e a d y  f a m i l i a r  to 
m a n y  l e g is l at or s.

P l e a s e  s c h e d u l e  th i s i m p o r t a n t  b i l l  fo r a h e a r i n g  
as s o o n  as pos sible. My  s t af f c o n t a c t  o n  SB 1 is R o x a n n e  
S t e w a r t  at 465-4766.

District C
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T O  1  t h l t h i ,

I T C O d  L l i O i G J I F M
POUCHY STAIECAPIICH 
JUNEAU. ALASKA 9981 I 

90/ <6S 3800

LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  M a r c h  31, 1987

SUBJECT: S e c t i o n a l  a n a l ys is  of  C S S B  1 (Jud) -- ri gh t s  
of p h y s i c a l l y  a n d  m e n t a l l y  d i s a b l e d  p er s o n s

TO: S e n a t o r  J i m  D u n c a n

FROM: E d w a r d  H. H e i n
L e g i s l a t i v e  C o u n s e l

S e c t i o n  1 adds two n e w  s u b s e c t i o n s  to AS 09. 20 .0 10 , r e l a t i n g  
to q u a l i f i c a t i o n s  of jurors. S u b s e c t i o n  (b) p r o v i d e s  that 
p e r s o n s  w h o  s uf f e r  f r o m  loss of he ar in g,  sight, or m o b i l i t y  
are n o t  a u t o m a t i c a l l y  d i s q u a l i f i e d  f r o m  j u r y  servic e.  S u b­
se c t i o n  (c) r e q u i r e s  the co urt s y s t e m  to p r o v i d e  a n d  p a y  for 
i n t e r p r e t e r s  a n d  r e ad er s fo r d e a f  an d  b l i n d  jurors.

Sec. 2 is the s o - c a l l e d  ’’wh i t e  c a ne "  l a w  that  i m p o s e s  on  
m o t o r  v e h i c l e  dr i ver s a h i g h e r  d u t y  of  c a r e  w i t h  r e s p e c t  to 
p e d e s t r i a n s  w h o  are p h y s i c a l l y  d i s a b l e d  a n d  i d e n t i f i a b l e  
b e c a u s e  t h e y  are u s i n g  a w h i t e  or m e t a l l i c  cane, a w h e e l  
chair, c r u t c h e s  or o t h er  m o b i l i t y  e q u i pm en t,  or a s e r v i c e  
animal, s u c h  as a do g guide. T hi s p r o v i s i o n  ha s b e e n  p l a c e d  
in A S  09, the Code  o f  C i vi l P r o ce du re , b e c a u s e  it r e l a t e s  to 
c iv il liab ili ty . T h e  m e n t a l l y  d i s a b l e d  a r e  o m i t t e d  f r o m  
this s e c t i o n  b e c a u s e  the y do n o t  u s e  w h i t e  canes, m o b i l i t y  
equ i pm en t,  or s e r v i c e  animals, a n d  are n o t  r e a d i l y  i d e n t i f i­
able b y  mo t o r i s t s .  D e f i n i t i o n s  ire i n s e r t e d  fo r " p h y s i c a l l y  
d i s a b l e d  p e d e s t r i a n  " and " s e r v i c e  animal".

Sec. 3 e s t a b l i s h e s  the crime of i n t e r f e r e n c e  w i t h  th e r i g h t s  
of a d i s a b l e d  person. Thi s p r o v i d e s  that it is a cl ass  B 
m i s d e m e a n o r  to p r e v e n t  or r e s t r i c t  a p h y s i c a l l y  or m e n t a l l y  
d i s a b l e d  p e r o o n  f r o m  u s i n g  streets, si de w a l k s ,  a n d  w a l k w a y s  
to the same e x t e n t  as any o t h e r p e d e s t r i a n .  It is a l s o  a 
class B m i s d e m e a n o r  u n d e r  this s e c t i o n  to r e f u s e  to a l l o w  a 
p h y s i c a l l y  d i s a b l e d  p e r s o n  to b r i n g  his or h e r  s e r v i c e  
an i m a l  into a c o m m o n  c a r r i e r  or o t h e r  p l a c e  o p e n  to the 
public. T h e  s e rv ic e ani ma l m u s t  be c e r t i f i e d  as h a v i n g  
c o m p l e t e d  a t r a i n i n g  course, and  the d i s a b l e d  p e r s o n  is 
li a bl e for a n y  da ma ge  the a n i m a l  does to the p ro pe r t y .
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Sec. 4 a me n d s  the c r i m i n a l  p r e s u m p t i v e  s e n t e n c i n g  p r o v i s i o n s  
b y  m a k i n g  it an a g g r a v a t i n g  f ac t o r  to c o m m i t  c e r t a i n  f e l­
oni es a g a i n s t  a p h y s i c a l l y  or m e n t a l l y  d i s a b l e d  p e r s o n  b e­
caus e o f  the p e r s o n ' s  di sa bil it y. T h e  fi n d i n g  o f an 
a g g r a v a t i n g  f a c t o r  al low s the co urt to i n c r e a s e  w h a t  w o u l d  
o t h e r w i s e  b e the p r e s u m p t i v e  sentence.

Sec. 5 d i r ec ts  the st ate  H u m a n  Ri g h t s  C o m m i s s i o n  to a do pt  
r e g u l a t i o n s  a b o u t  w h e n  r e a s o n a b l e  a c c o m m o d a t i o n s  m u s t  be  
m a d e  for  d i s a b l e d  p e r s o n s  in em plo ym ent , finan cin g,  credit, 
p u b l i c  a c c o m m o d a t i o n s ,  housing , and  g o v e r n m e n t  of  services. 
The  c o m m i s s i o n  w o u l d  h a v e  the a u t h o r i t y  to a do pt  r e g u l a t i o n s  
r e q u i r i n g  some a l t e r a t i o n  n e c e s s a r y  to m a k e  r e a s o n a b l e  
a c c o m m o d a t i o n  for a d i s a b l e d  person.

Secs. 6 - 1 2  a n d  14 a m e n d  v a r i o u s  s ec ti ons  of AS 18.80 to 
e n s u r e  th a t  t h o se  sec ti on s c ove r p h y s i c a l l y  an d m e n t a l l y  
d i s a b l e d  p ers on s. T h e  a m e n d e d  se cti on s r e q u i r e  the S t a t e  
H u m a n  R i g h t s  C o m m i s s i o n  to s t ud y p r o b l e m s  o f  d i s c r i m i n a t i o n .  
T h e s e c t i o n s  a m e n d e d  a l s o  m a k e  c e r t a i n  d i s c r i m i n a t o r y  p r a c­
tices u n l a w f u l .  T h e s e  i nc lu de  d i s c r i m i n a t i o n  in h ous ing ,  
e m p l o y m e n t ,  p u b l i c  ac co mm od a t i o n ,  sa le  an d  r e n t a l  of  r e a l  
p r o p e r t y ,  lending, a n d  the p r o v i s i o n  of  st ate or fe d e r a l  
funds, se rvi ce s, goods, facilities, a dv an tag es,  a n d  p r i v i­
leges. Sec. 7 al so  tr ans fe rs  to AS 18. 80.200 the s t a t e m e n t  
of s t a t e  p o l i c y  in AS  18.06 an d amends it to say that it is 
the st a t e ' s  p o l i c y  to e n c o u r a g e  a n d  e na b l e  m e n t a l l y  d i s a b l e d  
p er son s,  as w e l l  as p h y s i c a l l y  d i s a b l e d  person s, to p a r t i c i­
pat e  f u l l y  in th e s o c i a l  a n d  e c o n o m i c  life o f the s ta te  and 
to b e em pl oye d. Sec'J^>3~also p r o v i d e s  that it is n o t  u n l a w­
ful to p o s t  n o t i c e  that f a c i li ti e s to a c c o m m o d a t e  the p h y s­
ic a l l y  or  m e n t a l l y  d i s a b l e d  are n ot  a va ila bl e.

Sec. 13 p r o v i d e s  that a f i n a n c i a l  i n s t i t u t i o n  m a y  r e f u s e  to 
c o n t r a c t  w i t h  s o m e o n e  i f the i n s t i t u t i o n  has r e a s o n a b l e  
do u b t s  a b o u t  the p e r s o n ' s  legal c a p a c i t y  to contract, 
d e s p i t e  the fact that  the i n s t i t u t i o n  m a y  n o t  o t h e r w i s e  
c o n s i d e r  a p e r s o n ' s  m e n t a l  or p h y s i c a l  disabi li ty.

Sec. 15 adds n e w  d e f i n i t i o n s  to AS 18.80 in o rd er  to i n c o r­
po r a t e  f e d e r a l  d e f i n i t i o n s  of "p hy s i c a l  a nd  m e n t a l  
d i s a b i l i t y " .

Sec. 16 r e p e a l s  AS  18.06. Th e p r o v i s i o n s  of that ch a p t e r  
h a v e  b e e n  t r a n s f e r r e d  to AS 09, AS 11, a n d  AS  18.80. Sec.
16 also r e p e a l s  AS  18.80. 300 (11 ),  w h i c h  is the d e f i n i t i o n  of 
" p h y s i c a l  h a n d i c a p "  for p u r po se s of AS  18.80.

EHH:mkrml 0/073
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[JURY i

J U S T I C E

Gan Justice 
Be Deaf, Too?

i    -  ■■ — i

|* A fight over jury service

W h e n  A l l e n  H a m m e l  w a s  c a l l e d  t o  
j u r y  d u t y  i n  B l a i r  C o u n t y ,  P a . ,  l a s t  

m o n t h ,  h e  a t t r a c t e d  m o r e  a t t e n t i o n  

i o n  t h e  a s s a u l t  c a s e  h e  h e l p e d  d e c i d e .  T h e  

^ . y e a r - o l d  p o s t a l  w o r k e r  i s  d e a f ,  a n d  h e  

•a s  a s s i s t e d  t h r o u g h o u t  t h e  t w o - d a y  t r i a l  

;n d  j u r y  d e l i b e r a t i o n s  b y  a n  i n t e r p r e t e r  

i s i n g  s i g n  l a n g u a g e .  H a m m e l  p e r f o r m e d  

v e i l ,  a c c o r d i n g  t o  f e l l o w  j u r o r s .  " H e  w a s  

m o r e  o b s e r v a n t  t h a n  s o m e  p e o p l e  w i t h  a l l  

t h e i r  s e n s e s , ”  s a i d  f o r e m a n  J o s e t t e  S h i f f l e r  

o f  A l t o o n a .  B u t  H a m m e l  i s  o n e  o f  o n l y  a  

h a n d . f u i  o f  h e a r i n g - i m p a i r e d  p e o p l e  w h o  

h a v e  b e e n  a l l o w e d  t o  s e r v e  o n  j u r i e s .  E a r l i ­

e r  t h i s  m o n t h ,  J o / j i n  D e L o n g ,  a  d e a f  a s ­

s e m b l y - l i n e  w o r k e r  i n  t h e  s a m e  c o u n t y ,  

f i l e d  s u i t  i n  f e d e r . f i  c o u r t  c h a l l e n g i n g  h e r  

e x c l u s i o n  f r o m  a  j u r y  b y  a  d i f f e r e n t  B l a i r  

C o u n t y  j u d g e .  " I  d i d n ’t  f e e l  l i k e  a n  A m e r i ­

c a n  c i t i z e n  a n y m o r e , ”  s h e  s a y s .
O n l y  L f e w  y e a r s  a g o  e x c l u s i o n  o f  d e a f

PAUL 31NG EX -ALTOO N A M IRaO il

1 didn't fNi Oka a dttzaa’: DeLong with interpreter
p e o p l e  f r o m  j u r i e s  w a s  a u t o m a t i c ;  A r k a n ­

s a s  s t i l l  h a s  a  c o u r t - a p p r o v e d  b a n  o n  s e a t ­
i n g  d e a f  j u r o r s .  " W i t h  s o  m a n y  p e o p l e  w h o  

d o n ’t  w a n t  t o  s e r v e  o n  j u r y  d u t y ,  i t ’s  r e a l l y  

i n c r e d i b l e  t h a t  d e a f  p e o p l e  a r e  s t i l l  e x c l u d ­

e d , ”  s a y s  M u r i e l  S t r a s s l e r  o f  t h e  N a t i o n a l  

A s s o c i a t i o n  o f  t h e  D e a f ,  w h i c h  i s  l o b o y i n g  

s t a t e s  f o r  n e w  j u r y  l a w s .
F e w  s t a t e s  h a v e  l a w s  g o v e r n i n g  j u r y  

s e r v i c e  b y  t h e  d e a f .  M o s t ,  i n c l u d i n g  P e n n ­

s y l v a n i a ,  l e a v e  t h e  d e c i s i o n  t o  i n d i v i d u a l  

t r i a l  j u d g e s ,  a n d  p r a c t i c e s  d i f f e r  w i d e l y ,

-;v:,
• -  >-.••• V. V ■W ' ^ r e l i g i o n ; * * :

s o m e t i m e s  w i t h i n  t h e  s a m e  

c o u r t h o u s e .  B u t  a a  t h e  h e a r ­

i n g - i m p a i r e d  p r e s s  f o r  f u l l  

o p p o r t u n i t i e s ,  p r o h i b i t i o n s  a r e  

c r u m b l i n g .  A  f e w  s t a t e s — i n ­
c l u d i n g  C a l i f o r n i a ,  C o l o r a d o ,  

C o n n e c t i c u t ,  I l l i n o i s  a n d  M i c h -  

_ . i g a n — n o t  o n l y  p e r m i t  t h e  

p r a c t i c e ,  b u t  p a y  f o r  c o u r t r o o m  

i n t e r p r e t e r s .  O n e  d e a f  w o m a n  

s p e n t m o n t h s a s a g r a n d j u r o r i n  

F l o r i d a .  A n o t h e r  s e r v e d  a s  f o r e ­

m a n  o f  a  f e d e r a l  t r i a l  j u r y  i n  

D e n v e r  l a s t  y e a r .

T h o s e  w h o  o p p o s e  t h e  i d e a  

a r g u e  t h a t  j u r o r s  w h o  c a n  h e a r  

m a y  b e  d i s t r a c t e d  b y  a n  i n t e r ­
p r e t e r ’s  h a n d  m o v e m e n t s  a n d  

l o s e  t r a c k  o f  t e s t i m o n y .  O t h e r s  

s a y  d e a f  j u r o r s  m a y  m i r a  c r u ­

c i a l  n u a n c e s  i n  a  t r i a i ;  a n  i n t e r ­
p r e t e r  m a y  n o t  b e  a b l e  t o  c o n v e y  e m o t i o n s  

o r  a  w i t n e s s ’s  t o n e  o f  v o i c e .  S o m e  o p p o n e n t s  

a l s o  b e l i e v e  t h a t  t h e  p r e s e n c e  o f  a  1 3 t h  

p e r s o n  i n  t h e  j u r y  r o o m  v i o l a t e s  t h e  s a n c t i ­

t y  o f  d e l i b e r a t i o n s .

Body p a s tu re :  T h a t ' s  n o n s e n s e ,  c o n t e n d s  

K e n n e t h  R u s t ,  a  b o a r d  m e m b e r  o f  t h e  R e g ­

i s t r y  o f  I n t e r p r e t e r s  f o r  t h e  D e a f ,  w h i c h  

c e r t i f i e s  t r a n s l a t o r s .  T h r o u g h  s u c h  t a c t i c s  

a s  b o d y  p o s t u r e  a n d  s p e e d  o f  g e s t u r e s ,  i n ­

t e r p r e t e r s  c a n  c o n v e y  t h e  m e a n i n g  o f  l a n ­

g u a g e  a s  a c c u r a t e l y  a s  t h e  s p o k e n  w o r d ,  h e  
s a y s .  R u s t  b e l i e v e s  t h a t  t h e  

p r e s e n c e  o f  a n  e x t r a  p e r s o n  
d u r i n g  d e l i b e r a t i o n s  i s  i r r e l e -

T h e  C o n d o m  P r e a c h e r — A n d  H i s  P a n t l e s s  P a s t

T w o w e e k s  a g o  t h e  R e v .  C a r l  

F .  T h i t c h e n e r  b e c a m e  f a ­

m o u s  a s  t h e  m i n i s t e r  w h o  
h a n d e d  o u t  c o n d o m s  a t  h i s  

c h u r c h  o u t s i d e  B u f f a l o ,  N .Y .  
( N e w s w e e k , F e b . .  1 6 ). T h e  

p o i n t ,  s a i d  T h i t c h e n e r ,  w a s  
n o t  t o  p r o m o t e  p r o m i s c u i t y  
b u t  t o  e d u c a t e  t h e  p u b l i c  o n  

t h e  d a n g e r  o f  A I D S  a n d  h o w  

t o  s l o w  i t s  d e a d l y  s p r e a d .  

N o w  t h e  U n i t a r i a n  U n i v e r -  
s a l i s t ' s  s u d d e n  n o t o r i e t y  h a s  

p l u n g e d  h i m  i n t o  d e e p e r  c o n ­

t r o v e r s y :  a c c o r d i n g  t o  p o l i c e  

f i l e s ,  T h i t c h e n e r  h a s  a n  a r ­

r e s t  r e c o r d  t h a t  s t r e t c h e s  

b a c k  3 0  y e a r s .

T h i t c h e n e r ’s  l a s t  b r u s h  

w i t h  t h e  l a w  o c c u r r e d  i n  

1 9 8 4 ,  w h e n  h e  w a s  p u t  o n  f i v e  

y e a r s ’ p r o b a t i o n  f o l l o w i n g  

h i s  s e c o n d  c o n v i c t i o n  f o r  

d r u n k e n  d r i v i n g .  T w o  y e a r s  

e a r l i e r  a  w o m a n  S c o u t  l e a d e r  

w h o  w a s  c o n d u c t i n g  a  m e e t ­

i n g  i n  a  c h u r c h  w i t h  a  g r o u p  
o f  B r o w n i e s  t o l d  p o l i c e  t h a t  a  

m a n  w i t h  n o  p a n t s  o r  u n d e r - ' 

w e a r  w a s  p a r a d i n g  o u t s i d e .  

L a t e r ,  p o l i c e  a r r e s t e d  T h i t c h ­

e n e r  a f t e r  h e  d r o v e  t h r o u g h  a  

M a c D o n a l d ' s  r e s t a u r a n t  i n  a  

s i m i l a r  s t a t e  o f  u n d r e s s .  H e  

p l e a d e d  g u i l t y  t o  d i s o r d e r l y  

c o n d u c t  a n d  w a s  f i n e d  * 7 5 .  

H i s  r e c o r d  a l s o  i n c l u d e s  a  

c o n v i c t i o n  f o r  p u b l i c  e x p o ­

s u r e  i n  1 9 5 8 .  A n d  t h e  y e a r  

b e f o r e  t h a t ,  c h a r g e d  w i t h  a t ­

t e m p t e d  r a p e  a n d  a t t e m p t e d  

b u r g l a ; / ,  h e  h a d  p l e a d e d  

g u i l t y  t o  s e c o n d - d e g r e e  
a s s a u l t  

T h i t c h e n e r ,  w h o  w a s  o r ­
d a i n e d  i n  1 9 8 0  a n d  h i r e d  a  
y e a r  l a t e r  b y  t h e  U n i t a r i a n  
U n i v e r s A l i s t  c h u r c h  i n  W i l -  
l i a m s v i l l e ,  N .Y . ,  c l a i m e d  t h e  

* .  8 2  i n c i d e n t s  i n v o l v e  s o m e ­

o n e  w h o  s t o l e  h i s  d r i v e r ’s  l i ­

c e n s e .  T h e  p o l i c e  d i s a g r e e .

N e v e r t h e l e s s ,  t h e  c h u r c h ’s ;  

b o a r d  o f  t r u s t e e s  u n a n i m o u s —r .  
l y  v o t e d  t o  s u p p o r t  t h e i r  b e -  

l e a g u e r e d  p r e a c h e r .  T t k i n k -  
h i s  m e s s a g e  o n  A I D S  i s  g o i n g  

t o  s a v e  l i v e s , ”  s a y s  f b r m e r j - -  

b o a r d  m e m b e r  V i c t o r D o y n o .  
" I f  a n y  o f  t h i s  m a t e r i a l  a b o u t  

h i s  p a r .  i s  t r u e ,  h e  w a a  v e r y  

b r a v e  f o r  h a v i n g  g o n e  a h e a d  

. w i t h  h i s  s e r m o n . ”  . '

N o to r io u s  Thitchener
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v a n t ,  b e c a u s e  i n t e r p r e t e r s  a r e  

e t h i c a l l y  b o u n d  t o  c o n v e y  o n l y  

t h e  c o n v e r s a t i o n ,  w i t h o u t  i n ­

j e c t i n g  t h e i r  f e e l i n g s  o r  o p i n ­

i o n s .  M o s t  s t a t e s  a l r e a d y  r e ­

q u i r e  t h e  c o u r t s  t o  p r o v i d e  

i n t e r p r e t e r s  f o r  d e a f  d e f e n d ­

a n t s  a n d  w i t n e s s e s  i n  c r i m i n a l  

c a s e s .  " W h a t ' s  t h e  d i f f e r e n c e ? "  

R u s t  a s k s .

O p p o n e n t s  a l s o  f e a r  t h a t  i n ­

t e r p r e t e r s  c o u l d  p r o v e  c o s t l y .  

B u t  a d v o c a t e s  s a y  t h e  c o s t  
a v e r a g e s  o n l y  a r o u n d  $ 2 0  a n  

h o u r .  O n e  d e a f  j u r o r  i n  O r e g o n  

a n s w e r e d  t h a t  a r g u m e n t  w i t h  

f i n a l i t y .  W h e n  t h e  c o u r t  r e ­

f u s e d  t o  p a y  f o r  h i s  i n t e r p r e t e r ,  

h e  f o o t e d  t h e  $ 4 0 0  b i l l  h i m s e l f .

T h a t  s a m e  b r a n d  o f  d e t e r ­

m i n a t i o n  g a v e  b i r t h  t o  J o A n n  

D e L o n g ’s  l a w s u i t .  " I ’v e  b e e n  
f i g h t i n g  f o r  m y  r i g h t s  a l l  m y  

l i f e , ”  s a i d  D e L o n g ,  w h o  l o s t  h e r  
h e a r i n g  a t  s e v e n  t o  s p i n a l  m e n ­

i n g i t i s .  " M a y b e  n o w  I  c a n  h e l p  

c h a n g e  t h i n g s  f o r  o t h e r  d e a f  
p e o p l e . "  I f  n e c e s s a r y ,  s h e  s a j r s ,  

s h e ’l l  a s k  t h e  U .S .  S u p r e m e  

C o u r t  t o d e t e r m i n e i f j u a t i c e  c a n  
b e  d e a f  o s  w e l l  o s b l i n d .

G i h h t C a k b o l l

?|



s h a r e  o f  a n  a d d it io n a l  3 p e r c e n t  u i 
c a s e s  w it h  u n d e t e r m in e d  c a u s e s  m a y  
h a v e  s p r e a d  t h r o u g h  h e t e r o s e x u a l In* u j  
te r e n u r s e  as ^ w e lL  Cj>

P a r t  o f  t h e  m y s t e r y  a n d  fe a r  a b o u t  u s  
A I D S  a r is e s  f r o m  t h e  fa c t  th a t  m a n y  
c a r r ie r s  o f  t h e  v ir u s  a r e  n o t  a w a r e  o f  1L  
T h e  v ir u s  c a n .lu r k  in  th e  b o d y  w it h o u t  
c a u s in g  d is e a s e  a n d ,- a m o n g  th o s e  w h o  
d e v e lo p  A I D S ,  th e  a v e r a g e  t im e  b e ­
t w e e n  in f e c t io n  a n d  d ia g n o s is  o f  A I D S  
m a y  b e  f iv e  y e a r s  o r  m o r e .

W h i le  m u c h  r e m a in s  to  b e  le a r n e d  
a b o u t  A I D S ,  s c ie n t is ts  a s s e r t  w it h  c o n ­
f id e n c e  th a t  s t u d ie s  o f  v ic t im s  a n d  d is ­
e a s e  p a t t e r n s  h a v e  p r o v id e d  a  c le a r  
p ic t u r e  o f  h o w  t h e  v ir u s  h a s  s p r e a d  in  i 
t h is  c o u n t r y , a n d  h o w  it  h a s  n o t

I
Q .  H o w  d o e s  A I D S  s p r e a d ?

M a n y  s t u d ie s  h a v e  d o c u m e n t e d  th e  
s p r e a d  o f  th e  A I D S  v ir u s  to a n  u n in ­
fe c t e d  p e r s o n  t h r o u g h  a n a l  o r  v a g in a l

v o a a c -a i i B i  se x  o n e n  in v o lv e s  D r e a its  in  
r e c t a l t is s u e s , t h u s  a l lo w in g  e a s ie r  
e n t r y  o f  th e  v ir u s  in t o  th e  b lo o d s t r e a m . 
S t u d ie s  s u g g e s t  th a t  th e  r e c e p t iv e  p a r t ­
ner in  a n a l  s e x  is  at  g r e a t e r  r is k . O n e  
s t u d y  h a s  s u g g e s t e d  t h a t  th e  v ir u s  m a y  
b e  a b le  to d ir e c t ly  in fe c t  c e l ls  i n  the  
c o lo n .

Q .  C a n  th e  v ir u s  s p r e a d  f r o m  a n  
In f e c t e d  p e r s o n  In  v a g in a l  In t e r ­
c o u r s e ?

b e l ie v e  t h e  v ir u s  m a y  a ls o  e n t e r  
t h r o u g h  m u c o u s  m e m b r a n e s  o r  o t h e r  
soft t is s u e s  In  t h e  g e n it a l  a r e a s . N o  o n e  
k n o w s  if  t h e  v ir u s  c a n  p e n e t r a t e  t h e  l in  
in g  o f  th e  m a le  u r e t h r a , t h e  tut^ellke 
p a s s a g e  t h r o u g h  w h ic h  u r in e  f low s .

Q .  W h a t  Is  th e  r is k  o f  g e t t in g  th e  
v ir u s  f r o m  a  s in g le  a c t  o f  v a g in a l  
In t e r c o u r s e  w it h  a n  In fe c t e d  p e r ­
s o n ?
P r e c is e  d a t a  a r e  la c k in g .  F r o m  in d l  

r e e l e v id e n c e . F e d e r a l  s c ie n t is t s  j u d g e  
th e  r is k  o f  t r a n s m is s io n  in  a  s in g le  e n  
c o u n t e r  to b e  lo w . Q u a n t if ic a t io n  Is  
c o m p le x :  S o m e  in f e c t e d  p e o p le  h a v e  
s a id  t h e y  h a d  o n ly  a  s in g le  e x p o s u r e , 
w h ile  o t h e r  p e o p le  w h o  h a v e  h a d  h u n ­
d r e d s  o f  e x p o s u r e s  h a v e  e s c a p e d  in f e c ­
t io n . S t i l l ,  s e v e r a l s t u d ie s  h a v e  s h o w n  
th a t  w ith  r e p e a t e d  in t e r c o u r s e , a s  
m a n y  a s  h a lf  th e  s e x u a l p a r t n e r s  o f  in - 
fe c t e d  m e n  o r  w o m e n  b e c o m e  in f e c t e d .

I n  A f r ic a , w h e r e  v a g in a l  In t e r c o u r s e  
is  b e l ie v e d  to  b e  t h e  m a jo r  m e a n s  o f  
s p r e a d in g  A I D S ,  s t u d ie s  s u g g e s t  th a t  
th e  v ir u s  m a y  p a s s  m o r e  e a s i ly  a m o n g  
p e o p le  w h o  h a v e  h a d  g o n o r r h e a , g e n i ­
ta l h e r p e s  o r  o t h e r  s e x u a l ly  t r a n s m it ­
ted  d is e a s e s , p e r h a p s  a s  a  r e s u lt  o f  
o p e n  s o r e s  In  u e  s k in  o f  th e  g e n it a l  
a r e a  a n d  th e  p r e s e n c e  t h e r e  o f  la r g e r  
t h a n  u s u a l  n u m b e r s  o f  t h e  ty p e s  o f  
w h it e  b lo o d  c e l ls  th a t  th e  v ir u s  in v a d e s .

Q .  C a n  th e  v ir u s  s p r e a d  t h r o u g h  
o r a l s e x ?

D eaf W om an Sues O ver Ju ry
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w o m a n  b a r r e d  f r o m  s e r v in g .o n  a  ju r y  
b e c a u s e  s h e  is  d e a f  h a s  s u e d  t h e  B la ir  
C o u n t y  ju d g e  w h o  d is m is s e d  h e r , a l le g ­
in g  s h e  w as  a  v ic t im  o f  d is c r im in a t io n .

T h e  w o m a n , J o A n n  D e L o n g ,  a l le g e d  
In  h e r  s u it  th a t  th e  ju d g e ,  R .  B r u c e  
B r u n b a u g h ,  v io la t e d  a  F e d e r a l  a c t  th at 
p r o h ib it s  d is c r im in a t io n  a g a in s t  the  
h a n d ic a p p e d  In  a n y  a c t iv it y  In  w h ic h  
F e d e r a l  f u n d s  a r e  u s e d  w h . :> f ; .  d i: 
m is s e d  h e r  in  O c 'o b e r .

T h e  la w s u it , f i le d  W e d n e s d r . t» ’ e  i -  
e r a t  D is t r ic t  C o u r t , Is  in t e n d e d  to  e s ­
t a b l is h  th a t  F e d e r a l  f u n d s  h e lp  f in a n c e  
c o u n t y  c o u r t  o p e r a t io n s , h e r  la w y e r , 
R o b e r t  W . L a p e ,  s a id  T h u r s d a y .

M s . D e L o n g  Is  s e e k in g  n o  f in a n c ia l  
d a m a g e s , o n ly  a  c o u r t  o r d e r  to p e r m it  
th e  d is a b le d  to  p a r t ic ip a t e  o n  ju r ie s .

J u d g e  B r u n b a u g h  d id  n o t  return  t e le ­
p h o n e  c a l ls  m a d e  to  h is  o f l ic e .

M s . D e l  o n g  w a s  c a l le d  a s  a  p o t e n t ia l  
J u r o r  fo r  a  c iv i l  c a s e , b u t  J u d g e  B r u n ­
b a u g h  r e je c te d  l e r  b e fo r e  la w y e r s  for  
e it h e r  s id e  q u e s t io n e d  h e r , M r . L a p e  
s a id .

M s . D e L o n g  h a d  f u l l  h e a r in g  u n t i l  th e  
a g e  o f  7 a n d  " c a n  s p e a k  a m a z in g ly  
w e ll ,"  h e  s a id .  A n  i l ln e s s  le ft  h e r  w it h ­
o u t  a n y  h e a r in g .

S h e  u s e s  a n  in t e r p r e t e r  w h o  t r a n s ­
la t e s  w o r d  b y  w o rd  u n d e r  th e  S ig n e d  
E n g l i s h  s y s t e m , M r . L a p e  s a id .  U n d e r  
a n o t h e r  s y s t e m , A m e r ic a n  S ig n  L a n ­
g u a g e ,  t r a n s la to r s  s k ip  s o m e  w o r d s  In  
fa v o r  o f  c o n c e p t .- , h e  s a id .

I n  d is m is s in g , M s . D e L o n g ,  J u d g e  
B r u n b a u g h  c it e d  a  P e n n s y lv a n ia  d a s e  
in  w h ic h  a  c r im in a l  d e f e n d a n t  r e c e iv e d  
a  n e w  t r ia l a f t e r  it  w as  le a r n e d  th a t  o n e  
ju r o r 's  h e a r in g  w a s  im p a ir e d .  ~  ^

A  g e n e r a l  a r iu m e n t  a g a in s t  s e a t in g  
d e a f  ju r o r s  Is  th a t  ju r o r s  o ft e n  m u s t  
w e ig h  th e  c r e d ib i l it y  o f  w it n e s s e s  b y  
s u b t le  a s p e c t s  o f  t h e  w a y  th e y  a n s w e r  
q u e s t io n s .

“ T h a t ’ s  p r o b a b ly  th e  m a jo r  a r g u ­
m e n t ,"  M r . L a p e  s a id .  “ W e  s a y  th e  
d e a f  a r e  u s e d  to  J u d g in g  f r o m  f a c ia l  e x ­
p r e s s io n s  a n d  o t h e r  n o n v e r b a l  
m e a n o r . D e a f  p e o p le  m a y  
m o r e  p e r c e p t iv e  v is u a l ly ."

a n d  c o n d o m s  a r e  b e l ie v e d  t o  o n e r  a  
h ig h  d e g r e e  o f  p r o t e c t io n . H o w e v e r , 
c o n d o m s  a r e  n o t  f t ^ Ip r o o f : T h e y  m a y  
te a r , s l ip  o r  b e  m is u s e d ,  a n d  I n  o n e  
s t u d y  tw o c a s e s  w e re  d o c u m e n t e d  i n  
w h ic h  th e  v ir u s  p a s s e d  b e t w e e n  p a r t ­
n e r s  w h o  u s e d  c o n d o m s  i n  in t e r c o u r s e  
o v e r  a n  ex tende r' p e r io d . B e c a u s e  t h e  
v ir u s  m a y  jc p . e s ent  in  m e n ’ s  p r e -  
e ja c u la t lo n  e m is s io n s  a n d  I n  v a g in a l  
s e c r e t io n s , e x p e r ts  r e c o m m e n d  that

B is h o p s  S a y  C o n d o m s  

M a y  N o t  P r e v e n t  A I D S

C L Z

D A L L A S ,  F e b .  14 ( A P )  —  M o r e  t h a n  150 R o m a n  C a t h o l ic  b is h o p s  m e e t in g  
h e r e  h a v e  c o n c lu d e d  th a t  a b s t in e n c e  
a n d  m a r it a l  f id e l it y  a r e  b e t te r  w e a p o n s  
to f ig h t  A I D S  t h a n  a r e  c o n d o m s , w h ic h  
t h e y  b e l ie v e  c r e a t e  a  f a ls e  s e n s e  o f  s e ­
c u r it y , a  b is h o p  s a id  F r id a y .

T h e  g r o u p  d e t e r m in e d  t h a t  h e a lt h  o f ­
f ic ia ls , in  p r o m o t in g  c o n d o m s , m ig h t  
b e  m is le a d in g  th e  p u b l ic  s in c e  c o n ­
d o m s  d o  n o t  a lw a y s  p r e v e n t  t r a n s m is ­
s io n  o f  th e  d is e a s e , s a id  B i s h o p  L e r o y  
M a t t h ie s e n  o f  A m a r i l l o .  T h e  C a t h o l ic  
c h u r c h  h a s  lo n g  o p p o s e d  a r t if ic ia l  b ir t h  
c o n t r o L

C a t h o l ic  b is h o p s  fr o m  t h e  U n it e d  
S ta te s , M e x ic o  a n d  C e n t r a l  A m e r ic a  
to o k  p a r t  In  th e  c o n f e r e n c e  t h is  w e e k  
o n  m e d ic a l  r e s e a r c h . T h e  g r o u p  p la n s  
to  d e v e lo p  a n  e d u c a t io n a l  p r o g r a m  e m ­
p h a s iz in g  a b s t in e n c e  fo r  s in g le  p e o p le  
a n d  f id e l it y  for  m a r r ie d  c o u p le s ,  th e  
B is h o p  s a i d  

A t  t h e  c o n f e r e n c e , D r .  L a m b e r  N .  
K i n g  o f  S L  V in c e n t 's  H o s p it a l  i n  . le w  
Y o r k  p r e s e n t e d  a  p a p e r  d t i n g  s t u d ie s  
th a t  s h o w e d  c o n d o m s  o f f e r e d  70 p e r ­
c e n t  p r o t e c t io n  f r o m  a c q u ir e d  im m u n e  j 
d e f ic ie n c y  s y n d r o m e .

I f  c o n d o m  a d v e r t is e m e n t s  a r e  p u t  o n  
t e le v is io n , " it ’ s  g o in g  to  b o o m e r a n g  
w it h  p e o p le  w h o  d o  n o t  l is t e n  c a r e f u l­
ly , ’ ’  B is h o p  M a t t h ie s e n  s a id .

M s g r . W i l l i a m  B .  S m it h ,  p r o f e s s o r  o f  
m o r a l  t h e o lo g y  a t  S L  J o s e p h  S e m in a r y  
in  N e w  Y o r k , o u t l in e d  a n  e t h ic a l  p a s t o ­
r a l a p p r o a c h  fo r  th e  b is h o p s .

B is h o p  M a t t h ie s e n  s a id  t h e  m o n s l -  
g n o r is  t h e m e  w a s  th a t  t h e  b is h o p s  
s h o u ld  b e  k in d  w h e n  d e a l in g  w it h  A I D S  

ic t lm x  T h e  B is h o p  s a id :  " T h e  w a y  b e  
r a & d  It is  t h a t  is  w e  d o n ’t  c o n d o n e  

b u t  n e it h e r  d o  w e  c o n d o n e  self*  
te o u s n e s s , j u d g in g  p e o p le .  T h e r e ’ s 

' . a u r a l  t e m p t a t io n  to d o  t h a L "  
w e  w a n t  to  h a v e  a  s t r o n g  e m p h a s is  
m a r it a l  f id e l it y ,"  h e  s a id ,  a d d in g  

U ia t  t h e  th r e a t  o f  A I D S  w a s  a  n e w  a r g u ­
m e n t  In  s u p p o r t  o f  f id e l it y . " A n d  for  
th o s e  w h o  a r e  n o t  m a r r ie d ,"  h e  a d d e d ,  
w e a r e  g o in g  to  e m p h a s iz e  c e l ib a c y ."



A U J A N a r a B T H E  M E N T A L L Y  I 1 L

"An affiliate o f the National Alliance fo r the Mentally III”

Fe b ru ar y 7, 1987 
Box 211247 
Auke Bay, 19 9 80 1

S e na to r Ji m  D u n c a n  
Al a sk a S t a te  Senate  
Juneau, Alask a,  99801

Dear S e n a t o r  D u n c a n  and  M e mb er s of 
the Se na te  H e a l t h  an d So cia l Se rvi ce s 
Co mmittee:

The A l a s k a  S t at e A l l i a n c e  for the M e n t a l l y  111 e n d o r s e s  S e n a t e  Bill 1 
as'•introduced this year. We be l i e v e  the d r a f t  as p r e s e n t e d  o ff e r s  
s u b s t a nt ia l  g ai n s in e q u i t y  for d i s a b l e d  p e r s o n s  in Alask a.  By 
i n c l u d i n g  the d i s a b l e d  p o p u l a t i o n s  in this St atu te , d i s c r i m i n a t i o n  is 
p r o h i b i t e d  in m a n y  s i g n i f i c a n t  areas. S i n c e  this law is p a r a l l e l  to 
Federal leg is la t io n,  the d i s a b l e d  ha ve  long b e e n  d e n i e d  equal 
p r o t e c t i o n  u n d e r  the law.

In p a r t i cu la r,  w e w i s h  to c o m m e n d  y o u  on s o l v i n g  some of the m o r e  
d i f f i c u l t  p r o b l e m s  w i t h  th e bill that w e r e  a d v a n c e d  last  session.
The d e c i s i o n  to s u b m i t  to the r e g u l a t i o n  p r o c e s s  t ho se d e t a i l s  w h i c h  
cau sed  c o n c e r n  to the b a n k i n g  and h o u s i n g  i n d u s t r i e s  is a m u c h  fa ir e r  
w a y  to a d d r e s s  the issue. To w h a t  ex t en t a n d  u n d e r  w h a t  c i r c u m s t a n c e s  
an em ployer, a lendor, o r la nd lo rd  has a r i g h t  to k n o w  of a p e r s o n s  
d is abi li ty,  w h e t h e r  or no t  it is physi cal  o r  mental, m u s t  be 
c a r e f u l l y  d e t e r m i n e d  on the g r e a t e r  need  a n d  w e b e l i e v e  the C i v i l  
Rights C o m m i s s i o n  has  the e x p e r t i s e  to ma ke  t h a t  d e t e r m i n a t i o n .

On e of the m o s t  c o n t r o v e r s i a l  p ar ts  of the b i l l  last y e a r  wa s  w h e t h e r  
or not to i n c l u d e  the m e n t a l l y  ill a mo u n g  th e  d i s a b l e d  p o p u l a t i o n .  W e  
w o u l d  like to a d v a n c e  the f o l l o w i n g  s u p p o r t i v e  i n f o r m a t i o n  o n this 
issue:

* The  m e n t a l l y  ill are no more  " d a n g e r o u s” than  the g e n e r a l  
population, a n d  c o u r t s  are  no w s u p p or ti ng  the c i v il  ri g ht s of the 
m e n ta ll y ill in cases i n v o l v i n g  zoning laws r e s t r i c t i n g  g r o u p  homes.

* T h o s e  w i t h  long ti m e or ser iou s m en t a l  i ll ne ss  are  a m o n g  the 
m i n o ri ty  of t h os e w h o  h a v e  h a d  mental illness. For e x a m p l e  in the 
State of Alaska, of the 8,000 ca se s t re ate d b y  the C o m m u n i t y  Me nt al  
Health C e n t e rs , o n l y  613 of these have  s e r i o u s  men ta l illness.
Shouid t ho se  w h o  just ha ve  one e pi s od e or w h o  have  a si t u a t i o n a l  
di st res s w h i c h  ca us es  them to r ec ei ve  t r e a t m e n t  be r e q u i r e d  for the 
rest of t he ir  lives to d i s c l o s e  that t r e a t m e n t ?  A mo ng  th ose  w i t h  
even the m o s t  seri ous  me nta l illness sc h iz op h r e n i a ,  a b o u t  1/3 of the 
cases r e c o v e r  a f ter  o n l y  o n e episode.

Fairbanks A lliance Galeway A lliance Juneau Allianca Kenai Pemnauta Anchorage Alliance
P.O. Box 2543 So* 787 Box 211247 Box 301 PO. 00*4 -2542

Fairbanks. AK 99707 Ward Cove. AK 99928 Auk Bay, AK 93821 S o fc ttn a , AK  99669 Anchorage. AX  99509
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* The m e n t a l l y  ill are the m o s t  s t i g m a t i z e d  of any  s u b g r o u p  in 
the United S t at e s.  L a s t  y e a r  o u r  m e mb er s r e p o r t e d  s ev er al  i n c i d e n t s  
of d i s c r i m i n a t i o n .  O n e  of them  i n v o l v e d  a p e r s o n  h a v i n g  to d i s c l o s e  
b e i n g  under t r e a t m e n t  for  me n t a l  i l ln es s on t h e i r  d r i v e r s  l i ce ns e and 
a n ot he r was d e n i e d  g e n e r a l  h e a l t h  in su r a n c e  b e c a u s e  of a n e r v o u s  
breakdown. In b o t h  cases, the q u e s t i o n  was n o t  r e l a t e d  to the 
request. B e i n g  a safe d r i v e r  do es  no t  n e c e s s a r i l y  r e l a t e  to h a v i n g  
had an in ci d e n c e  of mental i ll ne ss  w h e r e a s  p e r h a p s  a mo re  a p p r o p r i a t e  
q u e s t i o n  w o u l d  be  " A r e  y o u  u n d e r  m e d i c a t i o n  w h i c h  w o u l d  ma k e y o u  
d r o w s y  ?" W h y  s h o u l d  so m e o n e  be a g r e a t e r  r i s k  of b r e a k i n g  a leg or 
c on tr ac ti ng  c a n c e r  s i m p l y  b e c a u s e  they  hav e e x p e r i e n c d  me nta l 
illness? We k n o w  of no r e s e a r c h  w h i c h  s u p p o r t s  this. C e r t a i n l y  
h a v i n g  ca n ce r w ^ u l d  be of c o n c e r n  to lendors b u t  t her e is no 
re q ui re me nt  f o r  pe r s o n s  w i t h  i ll ne s s e s  w h i c h  m i g h t  be c o n s i d e r e d  
"terminal" to h a v e  to d i s c l o s e  t h e ir  co n di ti on .

This is not to s a y  th a t the m e n t a l l y  ill are al l w o r t h y  of e x t e n d e d  
credit, e v er y i n d i v i d u a l  in our S t at e m u s t  q u a l i f y  a c c o r d i n g  to the 
rules of the l e n d i n g  a g e n c y  p r o v i d i n g  a s s u r a n c e s  of th eir  a ss e t s  
etc. De c is io ns  m u s t  be m a d e  on  a c a s e  by  c a s e  basis. Howeve r, to 
the extent t h a t  th ey  ar e f u n c t i o n i n g  mem ber s of  s o c i e t y  the m e n t a l l y  
ill should h a v e  the  sam e ri g ht s to s e e k  e m p l o y me nt , ha v e a cc e s s  to 
pub lic  f ac i l i t i e s  and o the r ri g h t s  a f f o r d e d  c i t i z e n s  of the S t at e of 
Alaska.

Sinc ere ly,

S h a r r o n  L o b a u g h  
Pres. Al as k a  A l l i a n c e  
for the M e n t a l l y  111
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PEOPLE - ANIMAL - CONNECTION
F e b r u a r y  11, 1987

De ar S e n a t o r  Fischer*. i

I am president of People-Animal-Cannecticn/Oelta Society. This letter 
is in support of S3'l. We are the group which in conjunction with Alaska 
SPCA train the sarvica animals for the physically/mentally disabled individ­
ual. Alaska is the only state in the USA which dees not have legislation 
regarding service animals.

We presently have 20 service 3nimals in Alaska with requests for many 
more, but need the legislation before we can place these animals.

We define a service animal as an animal which is trained as a hearing/ 
blind guide animal or as a support animal for a person who has physical dis- _  
acilitiss such as strcke or accident patient .v* 'JW jfo <3<i' o  / a

Q * 0  W./2-
Our trainer is a certified obedience trainar wno nas trained with num- 

arcus other institutions that train and place service animals. Cur main v 
facility is at the training center cf the Alaska SFCA ana cur trainers heme 
kennel as well as field work areas.

These animals pass a vigorous physical/temperment test and upon com­
pletion of their training are certified by a committee ffifim the PAC/Delta 
Society.

These animals are then provided with the proper ID colored collar/ 
harness and the owner is given a certified card which states the animal 
to be a certified service animal, Our animals have ceen placed in 
Anchorage, Valdez, Palmer, and Fairbanks.

The animals provide a vital function for many people in our state.
They provide physical support, mental support and love to persons who 
otherwise may not have any support network. These service dogs and 
their owners need this legislation as protection for their rights and 
abilities to work together and live together as a team.

If SB 1 cannnt find support for its passages then I encourage the 
committee to take the service animal portion out of 851 and introduce it 
as a seoaraca bill. Qri^'.nally, the service animal oill was secarate leg­
islation but in the last 2 years it has become "hung up'.' with ctner leg­
islation. I urge sfcrcrqlv either the passage of 331 cr separate legislation 
for the service animal . Many cscpis in Alaska are concerned with this anc
I heps they will be contacting the ccmmittas members over tne next few days.

I would be willing to answer any Questions regarding my letter or _ t
sLoportof legislation for the service animal . ''u *~ / MV tf r f c  G £ L  CL £ ' r  J r

ftC Q n y  ITX-rU  * *>/V/ i*7"i yd / t e u ia t T
Thank you very much.

Sincerely,

, <vi /vi / I
r y  " " ' g r  v  « —  
y  : z yce m. Murpny, D.v.M.

12531 Old Sewcrd Highway, Anchorage, Alcjka 99615



M a in str e a m in g  G roup H o m es

By D a n ie l Lauber

A  recent U.S. S uprem e C o u rt dec is ion  p u t 
som e ne w  tw is ts  on  zon in g  fo r  g ro u p  
homes. Here, questions and answ ers abou t 

h o w  to adap t to  the  changes.

Z on in g  made i t  to  the  U.S. Suprem e 
C o u rt th is  yea r in  the  fo rm  o f  a case 

regard ing  group hom es fo r  de ve lopm e n - 
ta llv  d isab led adults. T he  resu lt w as a la nd ­
m ark  dec is ion  tha t sho u ld  change the  w a y  
most zoning ord inances trea t g roup  homes. 
F u rthe r, the dec is ion  w i l l  fo rce  lo ca l o f- . 
fic ia ls  to co n fro n t the  p o p u la r m isco nce p- - 
tions abou t g roup  hom es and  th e ir  res i- : 
den ts  th a t so f re q u e n tly  lead to  s t i f f  
ne ighborhood  o p p o s itio n .

G roup  hom es pose a zon in g  c h a lle n g e 1 
tha t n e a rly  eve ry  c o m m u n ity  in  the  c o u n ­
try  e v e n tu a lly  w i l l  face. O v e r the  past 
decade, the  n u m b e r o f  g ro u p  hom es in ­
creased fro m  700 to o ve r 6,000. There 's no 
end in  s ig h t because the need fo r  them  re ­
m ains so great. T h e  d isab led  are liv in g  
longer, thanks to be tte r hea lth  care and in ­
creasing d e in s titu tio n a liz a tio n .

Local o ff ic ia ls  o fte n  a re  at a loss w h e n  it 
comes to zon ing  fo r  g ro u p  hom es. M ost 
zoning ord inances fa il to p ro v id e  fo r them , 
as c itie s  ty p ic a lly  (and im p ro p e r ly )  trea t 
group hom es as hosp ita ls  fo r  the  insane o r 
feeble-m inded. In o th e r places, ord inances 
conta in  exc lus iona ry  p ro v is io ns  th a t keep 
group hom es ou t o f the  v e ry  re s id e n tia l 
d is tr ic ts  in  w h ic h  th e y  fu n c tio n  best.

Here are answ ers to som e o f the  m ost 
fre q u e n t q u es tio ns  lo c a l o ff ic ia ls  and 
p lan ne rs  ask a b o u t zo n in g  fo r  g ro u p  
homes, p a rticu la r ly  in  lig h t o f the Suprem e 
C ourt’s la test ed ic t on  th is  type o f zon ing  
p ro v is io n .

W h a t  a re  th e y ?
Q  B efo re  w e  go a n y  fu r th e r ,  w h a t are 

g ro u p  hom es and w h o  lives  in  them ?
— A  A  g ro u p  hom e u s u a lly  houses in n  

d iv id u a ls  w h o  a re  m e n t a l l y . . i l L . o r i  
d e v e lo p m e n ta l ly  .d is a b le d .  C o ng ress  • 
de fine s  'd e v e lo p m e n ta l d is a b il i ty ' as a j 
severe, ch ro n ic , and pe rm an en t d is a b ility  j 
due  to a m en ta l a n d /o r p h ys ica l im p a ir-  j 
m e n t, m an ifes ted  be fo re  age 22, th a t ) 
resu lts in  substantia ! fu n c tio n a l lim ita tio n s  j 
in  at least th ree  o f the  fo llo w in g  m a jo r life  j 
a c tiv itie s : self-care, language, lea rn ing , j 
m o b ility ,  capac ity  fo r  in dependen t liv in g , j 
e c o n o m ic  s e l f - s u f f ic ie n c y ,  an d  s e lf-  . 
d ire c tio n .

T ra d it io n a lly ,  these specia l, "service- 
dependent" in d iv id u a ls  w ere  w arehoused 
in  la rge in s titu t io n s . But as the p ro fes­
siona ls w h o  w o rk  w ith  these specia l pop­
u la tio n s  cam e to unde rs tand  them , they 
realized that large in s titu tio n s  h indered the 
reco ve ry  o f the m e n ta lly  i l l  and  the  p ro ­
gress o f the d e v e lo p m e n ta lly  d isab led . If 
the y  are eve r to ove rcom e  o r  cope w ith  
th e ir  con d itions , these people need to live  
in  a re la t iv e ly  no rm a l househo ld  e n v iro n ­
m en t in  the c o m m u n ity .

T h e  g roup  hom e p ro v id es  th a t setting. 
D e pe nd ing  on the  size ot the  house, 
a n y w h e re  fro m  tw o  to  about 15 service- 
dependent people liv e  m the g ro u p  hom e 
w ith  p ro fess iona l s ta ff, w h o  fu n c tio n  as 
surrogate parents. Residents and s ta ff seek 
to em u la te  a tra d it io n a l fa m ily . The group

hom e con s titu tes  a s ing le  housekeep ing  
u n it  in  w h ic h  res idents  share respon­
s ib ilit ie s . m eals, and  re c re a tio n .

T he  g ro u p  hom e's p r im a ry  pu rpo se  is to 
p: ov ide  su p e rv is io n  and s u p p o rt, in  a 
fa m ily - lik e  se ttin g , fo r  persons u n a b le  to 
l iv e  in d e p e n d e n tly  in  the  c o m m u n ity .  I t  is 
no t a c lin ic  o r hosp ita l, w h e re  tre a tm e n t is 
the  p r in c ’ pa l o r  essentia l se rv ice . W h ile  a 
tre a tm e n t reg im e  m ay be in c o rp o ra te d  
in to  the d a ily  ro u tin e  o f h a n d ica p p e d  p e r­
sons w h e re v e r the y  l iv e — w h e th e r  w ith  
th e ir  o w n  fa m ilie s , in  an in s t i tu t io n ,  o r in  
a g roup  h o m e — tre a tm e n t is m e re ly  in ­
c id e n ta l to the g ro u p  ho m e ’s p r im a ry ’ p u r­
pose o f h e lp in g  re s id e n ts  a d ju s t  to  
c o m m u n ity  l iv in g , and in  m any cases, to 
liv e  on th e ir  o w n  in  the c o m m u n ity .

Q  T hen  w h y  are g roup  hom es a zoning 
p rob lem ?

A  M a n y  zon ing  o rd in a n c e s  s im o iy  
d on 't p ro v id e  to r  g roup  hom es. W h e n  a 
g roup  hom e sponsor seeks to open group 
hom e un de r such an o rd in a n c e , c u v  •- 
fic ia ls  o ften  s tre tch  th e ir im a g in a t io n s : n  
the proposed g ro up  hom e u n d e r the  r  m- 
mg d e f in it io n  o f some o th e r use. .Most 
o ften , they II ca ll the g roup  hom e nu rs ing  
hom e o r ho sp ita l fo r the  insane o r teehie- 
m tiu le d .

Q  W e have to  do  tha t a ll the  t im e  w ;;n  
-.isos tha t .h u n t ex is t w h e n  o u r zon in g  or- 
d tnances w e re  w r itte n . W h a ts  so h id  
about th a t/

A  G roup  notties are no t nu rs ing  homes



.•\'i ordinary dinner molt? Thais 
e.racily the m int (or “ roup home 
residents functioning as a lamdy.

o r hospita ls. A  g ro up  hom e is a re s id e n tial, 
use— a place w h e re  in h a b ita n ts  liv e  as a 
fa m ily , a lbe it a generic fa m ily , as one co u rt 
p u t it .  In  con tra s t, n u rs in g  hom es and 
hospita ls are p r im a r ily  m ed ica l in s titu tio n s  
tha t p ro v id e  no e d uca tion  o r s im u la te d  
fa m ily  se ttin g  fo r  pa tien ts . G ro u p  hom es 
are m ost a p p io p r ia te  in  re s id e n tia l areas, 
w h ile  n u r - ;ng hem es and ho sp ita ls  be long  
in  co m m e rc ia l areas.

Q  D id n ’t the  U.S. S uprem e C o u rt case; 
dea l w ith  a Texas c ity  th a t trea ted  g ro u p  
hom es fo r t l v  de ve lopm e n ta lly  d isab led as 
a ho sp ita l fo r  the  feeb le -m inded?

A  Yes, th e  z o n in g  o rd in a n c e  fo r  
C lebu rne , Texas, d id n 't p ro v id e  fo r  g ro up  
hom es. So c ity  o ff ic ia ls  de c id ed  tha t the 
C lebu rne  L iv in g  Center's p roposed  g ro up  
hom e fo r 13 d e v e lo p m e n ta lly  d isab led  
a d u lts  w o u ld  be trea ted as a "h o sp ita l fo r  
the insane o r fee b le -m ind ed ."

Q  H o w  d id  tha t dec is ion  lead a ll the 
w ay to the Suprem e C ourt?

A  C leburne 's zon ing o rd in a n c e  a llo w s  
a ll hospitals, except those fo r the “insane o r 
tecb le -m inded  o r a lcoh o lics  o r  d ru g  ad­
d ic ts ,’ as pe rm itted  uses in  the R -3  residen­
t ia l zone w h e re  the  C le b u rn e  L iv in g  
C enter (CLC) sought to locate  its  g ro up  
home. It also a llo w s  ap a rtm en ts , board ing  
and lodg ing  houses, and fra te rn it ie s ,  
so ro rities, and d o rm ito r ie s  as o f  r ig h t in  
tha t zone.

A lth o u g h  the p roposed g ro u p  hom e 
com p lie d  w ith  a l l fed e ra l and state licens ­

in g  reg u la tion s  tha t ensured  the house 
its e lf  w o u ld  be adequate  to house the  13 
m e n ta lly  re ta rd ed  res iden ts  p lu s  s ta ff, 
C lebu rne  denied the specia l use p e rm it ap ­
p lic a tio n . C LC  sued. W h ile  the  fed e ra l 
d is tr ic t  c o u rt fo u n d  tha t the  c ity 's  d e n ia l 
“w as m o tiva te d  p r im a rily , b y  the  fa c t tha t 
the  residents_of.the hom es w o u ld  be per- 
sons w h o ’are m e n ta lly  re ta rd ed ," i t  he ld  
th a t no"‘K m d a m e n ta l r ig h ts  had been 
v io la ted"a r7T tha i the ord inance , as w r it te n  
and  applie’d, w as ra t io n a lly  re la te d  to  the  
c ity 's  le g it im a te  in te r e s t  in  "the legal- 
r e s p o n s ib i l i t y  o f  C L C  a n d  its  
res iden ts , . . .  the  sa fe ty  and  fears o f 
res ide n ts  in  the  a d jo in in g  n e ig hbo rho od ,* 
and the n u m b e r o f peop le  to be housed in  
the hom e.

A fte r  the  F ifth  C irc u it  U.S. C o u rt o f A p ­
peals reversed in  favo r o f C LC , the c ity  ap­
pealed to the U.S. Suprem e C o u rt. The 
C o u rt u n a n im o u s ly  in va lid a te d  the zon ing 
o rd in a n c e  as ap p lie d  to  C LC  (a lthough  
th ree  ju s tices  w o u ld  have in v a lid a te d  the 
o rd in ance  on its  face) in  Cir\<ot C leburne  v. 
Cleburne L iy ing  Center. 105 S.Ct. 3249 
(1985).

T h e  C o u r t  sp e a ks
Q  W h y  is th is  dec is ion  so im p o rta n t?
A  T he  C o u rt pu t c itie s  on no tice  tha t 

the y  need a d e a r, ra tio n a l reason if  they  
w a n t  to  tre a t g ro u p  h o m e s  fo r  the  
d e v e lo p m e n ta lly  d isab led  (and p ro b a b ly  
fo r  o th e r service-dependent popu la tions  as

w e ll)  d if fe re n t ly  fro m  o th e r, re s id e n tia l 
uses. T he  C o u rt s ta rted  its  ana lys is  b y  
d o lin g  th a t the equa l p ro te c tio n  clause o f  
the F ou rteenth A m en dm e n t essentia lly  re ­
q u ire s  t ha t “all  persons s im ila rly , s itua ted  
shodrd  be trea ted a like .*

'“C le b 'u rn e T * th o u g h , h a d  c re a te d  a 
c la ss ifica tio n  in  w h ic h  a g ro up  hom e fo r  
th e  m e n ta lly  re ta rd e d  m u s t o b ta in  a 
specia l use p e rm it in  an R -3  zone even  
tho ugh  a p a rtm e n t houses, b o a rd in g  an d  
lo d g in g  houses, f ra te rn ity  and s o ro r ity  
houses, n u rs in g  hom es fo r  the  aged, an d  
o th e r spe c ific  uses w e re  a llo w e d  as o f 
r ig h t. A ltho ug h  a c ity 's  zon ing o rd inance  is 
p re su m e d  v a lid , the  c la s s if ic a tio n s  i t  
creates m ust be 'ra t io n a lly  re la ted  to a 
le g it im a te  state in te re s t” to  'oe uphe ld .

The C ourt noted tha t w h ile  the m e n tn ilv  
re ta rded  as a g roup  are indeed d iffe re n t 
fro m  o the rs ' w n o d o n t  share '.heir m is fo r­
tu n e ' and are a llo w e d  to locate in  an R -3  
zone w ith o u t a special use pe rm it, th is i n ­
fe rence is la rge ly  ir re le v a n t un less -,e 
[g rou p | hom e and those w h o  w o u ld  o c ­
cupy  it w o u ld  threa ten le g itim a te  in te rests 
o f the c ity  in  a w a y  tha t o th e r p e rm itte d  
uses such as board ing houses and hosoita ls 
w o u ld  not. ' T he  C o u rt searched the t r ia l  
re co ril and co u ld  f in d  no ra tio n a l basis to  
b e iie ve  tha t the  g roup  hom e w o u ld  pose 
IHV threat to the u ly s  leg itim a te  in te rests .'

Q  You m i. j i t  hat t.one >f the zstys 
reasons to r d e riv in g  m e specia l use p e rm it 
w e re  leg itim ate?



Open house at the C leburn e g ro u p  h<m e.

A  R ight. O p p o s itio n  fro m  ne ighbors , 
based on unsubstan tia ted  fears, con tinues  
to be the m a jo r reason tha t c it ie s  deny, 
specia l use p e rm its  fo r  g ro up  hom es. B ut 
the  C o u rt c o n firm e d  a lo ng  lin e  o f  ru lin g s  
tha t 'm e re  nega tive  a ttitu d e s , o r  fe a r, u n ­
substantia ted by  fac to rs  w h ic h  a re  p ro p ­
e rly  cognizable in  a zon ing p roceeding, are 
not pe rm iss ib le  bases fo r  tre a tin g  a hom e 
fo r the m en ta lly  re ta rded  d if fe re n t ly  fro m  
apartm ent houses, m u ltip le  dw e llin gs , and 
the lik e .' W h ile  ne ighbors m ay have biases 
against group hom e res idents, 'th e  la w  
cannot, d irec tly  o r in d ire c tly , g ive them  ef-. 
feet."

The C o u rt re jec ted  a ll o f  the  c ity 's  
reasons fo r de ny ing  the p e rm it. T he  c ity  
cou nc il had doub ts  abou t w h o  had legal 
re sp o n s ib ility  fo r  the ac tions  o f the  m en­
ta lly  retarded g ro up  hom e res iden ts . But 
the C ourt found  tha t the c o u n c il had no 
concern abou t the legal re s p o n s ib ility  fo r 
o ther uses pe rm itte d  in  the zon ing d is tr ic t, 
such as board ing  houses and fra te rn it ie s . 
The C ourt c c u ld  not see ho w  the  g roup  
hom e w o u ld  present n hazard d iffe re n t 
from  these o ther uses. N o r cou ld  the C ourt 
understand how '.he c ity  cou ld ob ject to the 
loca tion  o f the g roup  hom e because it was 
on a 500-year tlo o d p la in . yet not be co n ­
cerned about o th e r uses located on the 
flo o d p la in .

Q  G iven  the  C o u rt s dec is ion , fo r  w ha t 
reasons can a c ity  deny a specia l use p e r­
m it to r a g roup  home?

A  R e m em be r th a t the  C o u rt said the 
de n ia l was based on p re jud ices and unsub- 
ta n tia te d  fears. T h e  m ost c o m m o n  fears 
a re  th a t g ro u p  hom e res iden ts  w i l l  engage 
in  c r im in a l behav io r, th a t the hom e w i l l  Be 
p o o rly  m a in ta ined , and  tha t the m ere pres­
ence o f  the  hom e w i l l  depress p ro p e rty  
va lue s  in  the  n e ig h b o rh o o d . I f  true , these 
are le g itim a te  reasons to  d e ny  a special-use 
p e rm it .

Q  C an any o f these fea rs  be substan­
tia ted?

A  So fa r, fa ir ly  extensive research says, 
'N o t  at a ll!"  A  large body  o f  research shows 
tha t the m e n ta lly  i l l  are no m ore  c r im in a lly  
p ro n e  th a n  the  rest o f  us. A n d  66 years o f 
s tud ies have fo u n d  the d e v e lo p m e n ta lly  
d isab led  to be harm less. T he  m ost p e r t i­
nen t s tu d y  cove red  the  state ot V irg in ia . 
T h e  Report on the Incidence o f  C lien t Crim e  
W ith in  C om m unity-B ased  P rog ram m ing  
(1979) fo u n d  a c r im e  rate o f O.S percen t 
am ong the d e ve lo p m e n ta lly  d isab led w ho  
liv e d  in  g roup  hom es, as com p are d  to a 
fo u r  to  s ix  pe rcen t c r im e  rate am ong (he 
genera l p o p u la tio n .

Q  b u t w h a t abou t p ro p e rty  m a in te ­
nance and p ro p e rty  values?

A  liv e ry  one ot the  JO o r  so stud ies on 
th is  to p ic  iias fou nd  tha t g ro u p  m m ies 
a m p ly  do not a ile c t '.lie se llin g  prices ■>! 
ne ighbo ring  properties  o r the tu rn o v e r rate 
■ it properties. The stud ies u n u o rm iy  reco rt 
tha t g ro up  hom es are in v a r ia b ly  w e ll-  
m a in ta in e d —o lte n  be tte r m a in ta ined  than

n e ig h b o r in g  p r iv a te  ho m es . T h e  fe w  
studies tha t have in q u ire d  have fo u n d  tha t 
g ro up  hom es are so in co n sp icu o u s  tha t 
b a re ly h a lf  the peop le  on the  sam e b lo ck  
k n o w  the y  exist, fe w e r th a n  h a lf  on  the  
next b lo c k  k n o w  o f  th e m , and  fe w e r thap  
30 pe rcen t o f the res ide n ts  th re e  b locks  
a w a y  are aw a re  o f  th e m . S m a ll w o n d e r 
tha t g ro up  hom es have v ir tu a l ly  no  e ffec t 
on  p ro p e rty  va lues.

Q  I f  g ro up  hom es a re  so in n o cu o u s , 
w h y  reg u ia te  the m  at a ll?

A  O ne study d id  f in d  th a t f iv e  g roup  
hom es on the sam e b lo c k  m ig h t, in  fact, 
have an adverse e ffe c t on  th e  ne igh ­
bo rho od . F u rth e r, i f  la rge  n u m b e rs  o: 
g ro up  hom es c lu s te r on  the  sam e b io ck  o : 
in  ihe  same ne ig h b o rh o o d  th e v  .a u lc  
u n d e rm in e  a bas ic  p re m is e  >f .ro u e  
hom es— nam ely  tha t, io  ne e-.iective. m.ey 
m u s t !o ca ;e  in  n o rm a l"  -e s u ie m ia .  
n e ig h b o rh o o d s  w n e re  .o le -  t ie c  
ne ighbors can serve .;.i r.nc iu.mcis 

.suuled « r m e iiia ilv  a l.
A t some indctornun.ue 

capacity ot the neighbnrl-.niM • . -err 

service-dependent peuoie a.o • e.\ 

eeedod, .uni ;he proportion •: -.-rviae 

dependent persons m t :ie  :'e;ghbor:too«. 

could become -o great .in :o recreate - ".e m. 

ululinn.ti tim-spuere trout .*• m iv . n: 
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People who might once have been 
institutionalized receive closer 
attention in group homes 3, low, o 
visiting nurse in a Delroit arca group 
home.
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the  safe ne ighborhoods o f a c ity .
For a V a rie ty  o f reasons, ho w e ve r, g ro up  

homes frequ en tly  have been fo rced  to  c lus­
te r. As a 1983 s tu d y  by  the  U.S. G en e ra l 
A cco u n tin g  O ffic e  rep o rted , m o re  th an  a 
th ird  o f the g roup  h o m e s fo F d e v e lo p m e n t 
ta lly  d isabled persons w e re lo c a te d .w ith in  
tw o  b lo ckso f another g p u p  hom e o r an in.- 
s t iru tr6 r i7 '“ A  ’ d is p ro p o r t io n a te ly  .h ig h  
n u m b e r o f g roup  hom es loca te  in  p o o r 
ne ighborhoods because p o lit ic a l op p o s i­
t io n  to them  is w eak the re  and  because 
they are excluded fro m  b e tte r n e ig h b o r­
hoods due to w e ll-o rganized and  p o lit ic a lly  
p o w e rfu l co m m u n ity  o p p o s itio n  o r e x c lu ­
s iona ry  zoning.

To p ro tec t the w e lfa re  o f g ro u p  hom e 
residents, it  is essentia l to ensure  th a t 
g roup  home operators co m p ly  w ith  state o r 
local licensing  req u ire m en ts . A  zon ing  o r ­
d inance  shou ld 'no t a llo w  a g ro u p  hom e to 
open unless it is licensed o r w i l l  be 
licensed by the p ro p e r a u th o r ity .

The b o t to m  lin e
Q  G iven the Cleburne ru lin g , what's the 

bo ttom  line? H o w  sho u ld  m y c ity  o r 
>.00111%' zone fo r g roup  homes?

\  In a w o rd , ra t io n a lly . T he  Cleburne  
iecision is a b it deceptive. W h ile  the C ourt 

-ays it is a p p ly in g  the  s tandard  "ra tiona l 
r e la t io n s h ip  te s t, its  in q u i r y  in to  
C le b u rn e  s reasons :o r  d e n y in g  ‘.he  
-pecia i use p e rm it is re a ilv  an exam p le  o f 
-he sort o f he ightened ju d ic ia l s c ru tin y

u s u a lly  reserved fo r  cases o f d is c r im in a ­
t io n  based on sex, race, o r  re lig io n . The 
lesson o f Cleburne  is tha t the zon ing  p ro v i­
s ions fo r  g ro up  hom es m ust be based on 
the  sound p la n n in g  p r in c ip le s  th a t ca ll fo r 
z o n in g  p r o v is io n s  g ro u n d e d  in  an 
un d e rs ta n d in g  o f w h a t g ro up  hom es are, 
w h a t th e ir  im pacts  are, and the types o f 
ne ighbo rhoods in  w h ic h  the y  func tion , 
best.

Q  W h a t are these sound p r in c ip le s  on 
w h ic n  w e shou ld  base o u r zon ing  p ro v i­
s ions fo r  g ro up  homes?

A  There  are fo u r. By fo llo w in g  them , 
y o u 'll be  ab le to w r ite  zon ing p ro v is io ns  
tha t sho u ld  w ith s ta n d  even the Suprem e 
C ourt's  ne w  ve rs ion  o f the ra tio n a l re la ­
t io n s h ip  test.
t •  G ro u p  hom es, be ing  res ide n tia l ::i 
na ture , are a p p ro p ria te  uses in  a il res iden­
t ia l zon in g  d is tr ic ts .

•  G ro u p  hom e residents are .service- 
dependent persons w h o  re q u ire  special 
p ro te c tio n  to ensure th e ir  sa ie ty  in the 
hom e. Those p ro te c tio n s — tha t the g roup  
hom e m eet adequate  sa ie tv. . iru i.iito n  
and p ro g ra m  standards— fo rm  d ie  M ioiect 
m a tte r o f  licens ing  req u ire m en ts .

H o w e v e r d ie  .anting u rd m n n o - ... uni 
'h e  p lace to spe c ify  licens ing  c r ite r ia  — 
that's d ie  business u l the  licens ing  agent v 
O ne o f the s im p lest w ays to re u u ire  a. eas­
ing is to in c lu d e  '.lie iicens ing  re -iu ire n ie n t 
in  y o u r o rd in a n c e s  d e t in u io n  o i a grown 
hom e.

• C o n tro ls  are needed to p re ve n t c o n ­
cen tra tio n s  o f g roup  hom es. T w o  types o f 
con tro ls  w i l l  p reven t c lus te ring  and ensure 
d ispe rsa l th ro u g h o u t a c o m m u n ity .  T he  
firs t is a spacing requ irem ent_by w h ic h  the 
zon ing o rd in ance  im poses a m in im u m  
d is tance be tw een  g ro u p  hom es an d  be­
tw ee n  g ro u p  hom es and  in s titu t io n s .

It is v ita l,  ho w e ve r, tha t th e re  be som e 
ra tio n a l basis fo r th is  d is tance . A c c o rd in g  
to one w id e ly  accepted th e o ry , the  m ost 
e lem enta ry  fo rm  o f socia l im p a c t is th e  de ­
gree to w h ic h  n e ig h b o rh o o d  res ide n ts  
becom e aw are o f a change. Because th e  re ­
search shows that fe w  res ide n ts  l iv in g  
three b locks  fro m  a g ro up  hom e even 
k n o w  it exists, it seem s a o p ro p n a te  to 
.-stabiisii a spacing re q u ire m e n t cu u a i to  at 
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sities o f 5,000 to  9 ,999: and 800 to 400 feet 
fo r  dens ities  o ve r 10,000 persons pe r 
square m ile . In  contrast, Evanston, I llin o is , 
has a rb it ra r ily  estab lished  an u n u s u a lly  
h ig h  2 ,500-foo t spacing  re q u ire m e n t be­
tw e e n  g ro up  hom es. W ith  no ra tio n a l 
reason fo r tha t great a d istance in  an in n e r- 
r in g  sub u rb  lik e  E vanston , Cleburne-s ty le  
ju d ic ia l rev iew  cou ld  in va lid a te  Evanston's 
re q u ire m e n t.

T he  second c o n tro l is  a d ispersa l o r  de n ­
s ity  re q u ire m e n tjh a t establishes a cap on 
the to ta l p o p u la tio n  p e rm itte d  to liv e  in  
g ro u p  h o m e s  a n d  in s t i t u t io n s  in  a 
designated geograph ic  area. Ide a lly , th is  
f ig u re  shou ld  a p p ro x im a te  the p ro p o rtio n  
o f  s e rv ic e -d e p e n d e n t  in d iv id u a ls  a 
ne ighborhood can a b s irb . For exam ple, i f  
th re e -p e rce n t o f a state's p o p u la tio n  is 
se rv ice -d e p e n d e n t, the  p ro p o r t io n  o f 
serv ice-dependent p o p u la tio n  per census 
trac t cou ld  be l i r n t c d  to three pe rcen t.

• Zoning sho u ld  recogn ize tha t g ro up  
homes com e in  d iffe re n t sizes. The sm alle r 
home, fo r six o r fe w e r residents, is rough ly  
the size o f a large fa m ily . There is no sound 
p lan n in g  reason no t to a llo w  such fa m ily  
hom es' in a ll res iden tia l zoning d is tr ic ts  as 
o f righ t as long as they ob ta in  nr p rove they 
arc e lig ib le  fo r a license, meet the specified 
spacing and dens ity  requ irem en ts , an il o b ­
ta in  an a d m in is tra tiv e  occupancy p e rm it.

T h is  p e rm it is needed to ensure tha t the 
hom e com p lies  w ith  these req u ire m en ts  
ana to p ro v id e  a reco rd  fo r the p la n n in g

agency so i t  can en fo rce  spacing and de n ­
s ity  req u ire m e n ts . T h e  o rd in ance  shou ld  
p ro v id e  a spec ia l use p e rm it  process to 
a llo w  fo r  c ircum stances tha t m ig h t ju s t i fy  
exceptions to the spacing and d ispersa l re ­
q u ire m e n ts  fo r  fa m ily  hom es. These 
shou ld  be s im ila r  to those suggested be low  
fo r  la rge r g ro u p  hom es.

Because g ro u p  hom es fo r  seven to 15 
persons-exceed the size o f a ll bu t the  ve ry  
largest fam ilies , m un ic ip a litie s  should sub­
je c t p roposa ls fo r  these " fa m ily  g roup  
hom es' to som ewhat_greater.scrutiny than 
the  sm a lle r fa m ily  hom es. F am ily  g roup  
hom es, ho w e ver, sho u ld  be a llo w e d  in  a ll 
res identia l d is tr ic ts  as specia l uses. There's 
no sound p la n n in g  p r in c ip le  fo r e xc lud ing  
fa m ily  g roup  homes fro m e v e n  the largest- 
lo t s in g le - fa m ily d js tr ic t.  In fact, w h en  die  
sponsoring  agency can a ffo rd  the cost, the 
la rge r houses in  lo w es t-d ens itv  d is tr ic ts  
o ffe r  exce llen t sites.

H o w eve r, to m in im iz e  s u b je c tiv ity  and 
lessen the in flue nce  o f fear, p re jud ice , am i 
po litica l pressure on decisiuns about group 
hom es, the zon ing o rd in ance  shou ld  state 
reasonably ob jec tive  re levant standards i>v 
w h ic h  the specia l use p e rm it a p p lica tio n  
is to be eva lua ted . A p p ro p ria te  s tand .m is  
- i io u l i l  re q u ire  the a p p lica n t to: ob ta in  a 
license o r ev idence  o f e l ig ib i l ity  m r ■ 
license iro tn  the appropria te  jg e n c y  m*-ei 
-pec iiie ii spacin ; and density requirements: 
reg is ter w ith  the m u n ic ip a lity  s p lann ing  
de pa rtm e n t: sub m it a s tatem ent o f .'he

exact n a tu re .o f the  .hom e, p la n n e d , .th e  
q u a lif ic a tio n s  o f  the hom e p p e ra to r^ th e  
type and n u m b e r o f pe rsonne l, an d  the 
n u m b e r o f res id e n ts ; c o n fo rm  to .  the 
g e n e ra l z o n in g  re q u ire m e n ts  fo r  th e  
res ide n tia l d is tr ic t,  w i th  the  e x c e p tio n  o f 
the n u m b e r o f u n re la te d  in d iv id u a ls  pe r­
m itte d  and th e  o ff-s tre e t p a rk in g  re ­
q u ire m e n ts ; and  c o n fo rm , to th e  ex te n t 
possib le , to the  type  and  o u tw a rd  ap­
pearance o f the  residences in  the  area.

The o rd inance  shou ld  a llo w  fo r  a w a iv e r 
o f the spacing and  d ispe rsa l re q u ire m e n ts  
un de r ce rta in  co n d itio n s . P r im a r ily ,  the 
de c is io n -m a k in g  b o dy  m ust f in d  th a t the 
cu m u la tiv e  e ffec t o f a llo w in g  th e  g ro up  
hom e :in  a u d itio n  to ex is ting  g ro u o  hom es 
m u in s titu t io n s  fo r  se rv ice -de pe nd en t 
po pu la tio ns ! w i l l  net a lte r  the  re s id e r.tia i 
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M E M O R A N D U M A p r i l  28, 1987

S U B JE C T :

TO :

FROM:

S e c t i o n a l  a n a l y s i s  - H C S C S S B  78(HESS) 

R e p r e s e n t a t i v e  N i i l o  K o p o n e n

M i c h a e l  F. F o r d  (**" • 4 - .
L e g i s l a t i v e  C o u n s e l

T h e  f o l l o w i n g  is a s e c t i o n  b y  s e c t i o n  a n a l y s i s  o f H C S C S S B  
7 8 ( H E S S ) :

S e c t i o n  1 - P r o h i b i t s  a p e r s o n  f r o m  u s i n g  a h a n d i c a p p e d  
p a r k i n g  p e r m i t  e x c e p t  w h e n  t r a n s p o r t i n g  t h e  d i s a b l e d  or 
h a n d i c a p p e d  p e r s o n .  R e q u i r e s  th e p e r m i t  b e  r e t u r n e d  to the 
d e p a r t m e n t  u p o n  d e a t h  o f  th e d i s a b l e d  or h a n d i c a p p e d  pers on .

S e c t i o n  2 - P r o h i b i t s  p a r k i n g  in a s p a c e  r e s e r v e d  for  th e  
H a n d i c a p p e d  or d i s a b l e d  u n l e s s  t h e  p e r s o n  ha s  s p e c i a l  p e r m i t  
or  l i c e n s e  p l a t e  i s s u e d  b y  the d e p a r t m e n t  or b y  a n o t h e r  
state, p r o v i n c e ,  t e r r i t o r y ,  or co un tr y.  E s t a b l i s h e s  a 
p e n a l t y  of n o t  less t h a n  $100  for  e a c h  v i o l a t i o n .

M F F :m k r  
m i l / 0 8 0
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O r i g i n a l  s p o n s o r :  K e r t t u l a

WORK DRAFT WORK. DRAFT WORK DRAFr

B Y  T H E  H E A L T H ,  E D U C A T I O N  A N D
IN T H E  S E N A T E  S O C I A L  S E R V I C E S  C O M M I T T E E

H O U S E  CS F O R  C ' F O R  S E N A T E  B I L L  NO. 78 (HESS)

.N T H E  L E G I S L A T U R E  OF  T H E  S T A T E  OF  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n A c t  r e l a t i n g  to u n a u t h o r i z e d  u s e  o f  h a n d i c a p p e d

p a r k i n g . "

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  2 8 . 1 0 . 4 9 5 ( b ) is a m e n d e d  to read:

(b) A  p e r s o n  is n o t  e n t i t l e d  to u s e  the  s p e c i a l  p e r m i t  p r o v i d e d  

f o r  in (a) o f  th is  s e c t i o n  e x c e p t  w h e n  p r o v i d i n g  t r a n s p o r t a t i o n  f o r  

th e d i s a b l e d  or h a n d i c a p p e d  p a r s o n  w i t h  r e s p e c t  to w h o m  th e  p e r m i t  w a s  

i s s u e d .  U p o n  th e  d e a t h  o f  t h e  d i s a b l e d  o r  h a n d i c a p p e d  p e r s o n ,  the  

s p e c i a l  p e r m i t  s h a l l  b e  r e t u r n e d  to the  d e p a r t m e n t .

* Sec. 2. A S  2 8 . 3 5  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to read:

Sec. 2 8 . 3 5 . 2 3 5 .  U N A U T H O R I Z E D  U S E  O F  H A N D I C A P P E D  P A R K I N G .  (a) A  

p e r s o n  m a y  n o t  p a r k  a m o t o r  v e h i c l e  in  a p a r k i n g  p l a c e  r e s e r v e d  f o r

Vrm.

d i s a b l e d  o r  m e d i c a l l y  h a n d i c a p p e d  p e r s o n s  u n l e s s  the  p e r s o n  h a s  a 

s p e c i a l  p e r m i t  i s s u e d  b y  the  d e p a r t m e n t  u n d e r  A S  2 8 . 1 0 . 4 9 5  o r  th e 

m o t o r  v e h i c l e  d i s p l a y s  a s p e c i a l  l i c e n s e  p l a t e  o r p e r m i t  i s s u e d  to 

d i s a b l e d  or h a n d i c a p p e d  p e r s o n s  b y  a n o t h e r  sta te , p r o v i n c e ,  t e r r i t o r y ,  

or  c o u n t r y .

(b) A  p e r s o n  w h o  v i o l a t e s  th i s s e c t i o n  is g u i l t y  o f  an i n f r a c­

tion. U p o n  c o n v i c t i o n  the  c o u r t  s h a l l  i m p o s e  a f i n e  o f  n o t  l e s s  t h a n  

$100.
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