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APR 23 '87 13:45 fICfi 2ND JUD DIST FAX276-6342

STATE OF ALASKA 1987 LEGISLATIVE SESSION
FISCAL NOTE

Bill Version; HB 55
figQQEJBIr. Publish Date:
Revision Date; Agency Affected: Alaska Court System
Title: An act relating to marijuana BRU: Trial Courts
Sponsor: Martin Components:
Requestor:
m

OPERATING FY 87 FY 88 FY 89 FY 90 FY 91 FY 92
Personal Services ... 143.6 143.6 143.6 143.6 143.6
Travel e * « [T T « ® » » 1 « ¢
Contractual
Supplies
Equipment 11.5
Land & Structures
Grants & Claims

TOTAL OPERATING 0.0 155, i 143.6 143.6 143,6 143.6

CAPITAL

REVENUE
FUNDINGs (Thousands of Dollars)
General Funds 0,0 155.1 143.6 143.6 143,6 143.6
Federal Funds
Other

TOTAL 0.0 155.1 143.6 143.6 14 " 143.6
POSITIONS!:
Full-time « * o e 4.0 4.0 4.0 4.0 4.0
Part-time me t - 1.0 1,0 1.0 1.0 1.0
Temporary
ANALYSIS: (Attach a .separate cage ...if necessary)
See attached fiscal analysis.

prepared by: Karla Forsythe, GeneralCounsel Phone: 264-8228
Division: Alaska Court System Date: 4-23-87
Approved by: e~tlp~rieJ~falLe, DeputyDirector Date: 4-23-87
Agency: Alaska Court System

Distribution (by preparer}:
Legislative Finance
Legislative Sponsor
Requestor
Office of Management & Budget
impacted Agency(ies)
Senate Secretary Page 1 of 3



ALASKA COURT SYSTEM
HB 55 * Fiscal Analysis

The Court System ™ fiscal note is based on the assumption
that this Dbill will be enforced 1if enacted 1into law. The
fiscal note submitted by the Department of Law reports that
enforcement personnel anticipate several thousand new cases.
This figure does not include prosecution resulting from
municipal enforcement. Municipal police will generate a
significant volume of cases for the courts, since they are
responsible for enforcement in Alaska ® urban communities and
are more likely to arrest a large number of individuals than
state troopers who focus on organized drug activity.

using a conservative estimate of 2,000 cases annually, it
appears that the increased caseload could be absorbed with
existing judicial resources, but additional clerical support
would be needed to process the high volume of paperwork
attributable to these new criminal offenses which will be
entering the criminal justice system.



ALASKA COURT SYSTEM

HB 55
Personal Servicesj
2 - Court Clerk Il, Range 108,
Anchorage, PFT - 12 months
1 - Court Clerk 11, Range 108,
Fairbanks, PFT - 12 months
1 - Court Clerk 11, Range 1QB,
Juneau, PFT - 12 months
1 - Court Clerk 11, Range 10B,
Ketchikan, PPT - 6 months

Equipment!

Desk, chair,

typewriter,

(one-time cost)

for each new position

Total

- Fiscal Analysis
Salary Benefits
$45,672 $16,500
25,740 8,936
22,836 8,290
11,418 4,145
Total Personal Services

and filing cabinet

First-Year Cost

Total

$62,252

34,676

31,126

15,563

143,617

11,540

$155,157
BQISiai=138;=



JOHN SUND, REPRESENTATIVE
2504 2nd Avenue
Ketchikan, Alaska 99901
(907) 225-5552

While in Juneau
P. 0. Box V

Juneau, Alaska 99811
(907) 465-4919

TO: Members of thez Howse and Senate HESS committees
FRCM:  Rep. John Sund
DATE: March 23, 1987/

RE: HB 55 and SB 32

The attached article by the Pennsylvania Attorney General was
forwarded to me by a Ketchikan constituent. 1 thought the
conmittees would be interested in this information.



Office of Attorney General. Strawberry Square. Harrisburg, PA 17120 Noyen.bor 25, ]?s(,

SPEAKING OF DRUGS:
MAKING SURE KIDS GET THE RIGHT MESSAGE

T”P purpose of i.lils hulli'll'ii in to provide you, Pennsylvania's law-
/o enforcement officers, with mir newly promulgated Attorney Generalls
u Drug Abuse Polic" or. Drug Abuse Messages to Youth. :

Al ¢f us J. law-enforcement have seen, and welcomed, society's
Incrensir.gly serious response to tin dreg abuse Issue. Today's con-
cern Is a far ¢y from the permit;slve almosphere that existed 21
years ago when | first became a district attorney.

Ye wecontinue to see mixed and misleadin* mess.ip.i's leyarding dra(f; use helng pre-
sented toPennsylvania';, you up people — mesial);,*-tanging from the portrayal of
marijuana as a ".soft" drug to flic? suggestion that drugs can have a “recreational

use.

These messap.es are not only confusing to our children, they are detrimental and
often contradictory to law e»lorcement interests. Often they are communicated
unintentionally by ‘wel 1-p-eaning individuals. AN

The policy stntemenl which follows Isintende;xl:'lo_help pul an end to such uninten-
tional endorsements of drop, use.  lamplonse«pto inform you that It has already won
the support of two leading national parting orp.aniyations, PRIDE (the Nalional
Parents' Resource Institute) and the Committed; of Correspondence, and has also been
endorsed by the state drup, and alcohol coalition, Pennsylvanians Aware.

| encourap.e each police department in PennjVliv.mla to adopt this ﬁollcy, elther
formally or informally, as a gquideline for "flt nlLs issued by the department
regarding drug use. In addition, Tamurging the™med

the drug-abuso issue, botli publicand private, to support the law enforcement com-
H]rldgltalése effort to provide a clear, no-nonsense, no toleration message regarding

Roy Zimmerman
Attorney General

t



ATTORNEY GENERAL'S POLICY
OH DRUG AROSE MESSAGES TO YOUTH

~ADrug prevention is the responsi-
bility —or everyone, Each of us
should be intolerant of drug abuse and
take a strong stand Lo oppose Jt.
There is a need to be outspoken and
Inflexible when it coan-s Lo Illegal
drugs.

*Drug_abuse is wrong and unaccept-
able. Each individual has a respon-
sibility Lo society to keep our stale
strong and free from drug abuse.

individuals  who  abuse  drugs
should be helped to become drug free
and treatment should be encoura?ed,
but they should not be excused from
pelr_sonal responsibility  for" illegal
aclions.

and education go

"Drug prevention _
strict drug law

hand in  hand with
enforcement.  The message must  he
clear and consistent - drugs have a
destructive impact on r.i'ciely as well
as the Individual, and the "law is a
direct expression of roeiety's intol-
erance Lnw.irJs drugs. % educitlon
should Inform young people ol the drug
laws and legal consequences of drug
use.

A J5J*Harijuana  USE/POSSESSION
be stron?Iy opposed and remain a crin-
inal offence.  Recent research has
revealed increasing evidence of mnri
Luana's_ destructive effects on the
rain, immune system, lungs and repro-
ductive system " of humans. Marijuana
Is the single best predictor of other

future illegal drug use.
*There Is no such thing as respon-

sible use of illegal drugs. Admitt-
edly, there ar. Toccasional abusers’
or.” "irregular abusers" who risk
criminal = prosorulion  and  furLher

addiction and destruction

should”!

&

/N
L

/
)

*There 1S no such thing as respon-
sible use of alcohol for anyone under
the Ierqal drinking age.  Such use is
illegal and is ~ never responsible.
Alcohol is a drug and its use amon
minors an! abuse among adults shoul
be confronted and never excused.

ACertain ~ terms  are misleadin%,
detrimental and should be avoided.
These include:

"Experimental  Use" drug

users do not experiment with drugs as
a scientist exBerlments with — sub-
str.nccs ina laboratory, drug users
risk Llicir very lives and futures with
no control over drug purity, type, or
drug effects.  Such use ml%.ht better
he described as "gambling willi drugs."

are

"Social  Use."
and

anti-social and destroy-
froindel)lps.

drugs
families

"Recreational  Use" usm%
drugs is noi an acceﬁtablle form o
recreation it is a chemical version
of Russian Roulette,

"Mood Altering" dru?s
affect brain chemistry in _order fo
operate and are "mind” altering," not
just mood altering.

~"Soft _drug(sa“ - no Illegal
drug is "sofi” on Lhe human body or
condition; each drug has its own des-
tructive impact on individuals and
society.

"Victimlcss  Crime"
abuse victimizes everyone - uSers an
their loved ones, ‘taxpayers, drug-
related crime victims and” employers,
Drug proceeds often feed _or([;anlzed
crime and International terrorists.

drug



POSITION PAPER
HB 55

The Alaska Public Defender Agency and the Office of Public Advocacy are
totally reactive agencies which provide representation to indigent persons
when appointed by the court. Thrse agencies do not make policy nor do they
initiate litigation. Only proposed legislation with fiscal or progranm
ramifications for these agencies can be said to have a direct agency impact.
Thus, the Public Defender Agency and Office of Public Advocacy submit position
papers for legislation which will affect these agencies fiscally or
programatically or will require these agencies to litigate constitutional
issues raised by the legislation.

Fiscal impact: None See attached fiscal note X
Program impact: None See analysis below X
Contitutional 1impact: None See analysis below X

This bill recriminalizes the use of marijuana in the home.
This bill appears to be violative of the Alaska Supreme Court®s holding in
Ravin v. State and will certainly lead to extensive trial and appellate court

hearings on the issue of its constitutionality.

Furthermore, 1in a time of declining revenues, this bill may divert costly law
enforcement, prosecution, defense and court resources from more serious cases.

Department of Administration

4/2K1/0305-03/1



STATE OF ALASKA 1987 LEGISLATIVE SESSION
FISCAL NOTE
Rill Version: hb 55
REQUEST Publish Date:
Revision Rate: Agency Affected: Administration
Title: An Act relating to BRU: Office of Public Advocacy
marijuana
Sponsor: Fischer, Faiks Components:
Requestor: Senate Judiciary
EXPENDITURES/REVENUES: (Thousands of Dollars 1
FYy 87 FY 88 FY 89 I FY 90 I FY 91 Fy 9?
OPERATING | 1
PERSONAL SERVICES 0.0 93 .4 97.1 1 101.0 1 105.0 109.2
TRAVEL 0.0 0.0 0.0 1 0.0 i 0.0 0.0
CONTRACTUAL 0.0 60.0 62.4 1 64.9 1 67.5 70.2
SUPPLIES 0.0 2.0 2.1 1 2.2 1 2.3 2.4
EQUIPMENT 0.0 9.3 0.0 1 0.0 1 0.0 0.0
LAND & STRUCTURES 0.0 0.0 0.0 | 0.0 1 0.0 0.0
GRANTS, CLAIMS 0.0 0.0 0.0 1 0.0 1 0.0 0.0
MISCELLANEOUS 0.0 0.0 0.0 1 0.0 1 0.0 0.0
TOTAL OPERATING 0.0 164.7 161.6 1 168.1 1 174.8 181.8
CAPITAL | 0.0 00 | 00 1 00 1 oTo"l 00
REVENUE 0.0 0.0 0.0 0.0 0.0 1 0.0
FUNDING: (Thousands of Dollars!
GENERAL FUND 0.0 164.7 161.6 | 160.1 1 174.8 1 181.8
FEDERAL FUNDS 0.0 0.0 0.0 1 0.0 1 0.0 1 0.0
OTHER 0.0 0.0 0.0 ] 0.0 1 0.0 1 0.0
TOTAL 0.0 164.7 161.6 | 168.1 | 174.8 181.8
POSITIONS:
FULL-TIME 0.0 2.0 ,2.0 2.0 2.0 1 2.0
PART-TIME 0.0 0.0 0.0 0.0 0.0 1 0.0
TEMPORARY 0.0 0.0 0.0 0.0 0.0 | 0.0
ANALYSIS: Attach a separate page if necessaiy
See attached.
Prepared By:__Brant McGee, Public Advocate Phone: 274-1684
Division: Office of Public Advocacy ate February 23, 1987
Approved by Commissioner: Garrey Peskg, Date
Agency: Department of Administration
Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
impacted Agency(ies) Rev. 9/16/86

Senate Secretary

Page j of _4

8/2D2/0227-00



FISCAL NOTE ANALYSIS

HB 55

This will will recriminalize the use or possession of marijuana at any location
and would result in a significant increase in the number of prosecutions for
such offenses.

The Department of Law has requested 2.5 attorneys 1in Anchorage and Fairbanks
in order to enforce this statute. The constitutionality of the statute, which
appears to directly conflict with the Supreme Court"s 1975 holding in Raven v.
State, will undoubtedly be tested in extensive trial and appellate court
proceedings.

The Office of Public Advocacy requests one new Attorney Ill position for
Anchorage--where the greatest number of prosecutions is likely to arise--and
S60,000 in contractual funds to pay for representation 1in other areas and for
expert witness fees necessary for trial proceedings.

Personal Services

Anchorage

Attorney 111
Salary and Benefits = $63,198 S 63.2
Legal Secretary |1
Salary and Benefits = $30,184 30.2
Subtotal Personal Services $ 93.4
Contractual )
|
Contract attorneys in rural
areas and expert witnesses = $60,000 $ 60.0
Supplies (
Stationary and library supplies
for two new positions at $1,000
per position = $ 2,000 $ 2.0
Equipment
Office furniture and equipment
for one professional position
at $2,429 and one secretary at
$6,838 = $ 9,267 $ 9.3
Total $164.7

8/2K1/0227-09/1 Page 2 of 4



Position Tiilc

Legal Secretarv
Time Status Staff Months
PFT 12

Type of Expenditure
1
-Salary.
flciicfiH
Premium Pay
Other
Tnlal Personal Service!
Travel
Contractual
Commodities

Lquipmcenl
TJilicr
Total Cost
I —g
Funding Source for Total Cost

Federal Receipts 1002

0. F. Match 1003

General Fund

I-A Receipts

CIP Receipts 1061

Other

Request For
New Position

Ctwll

- N\gCnCy
BRU

Component

Amount

30,184

3Q,.184.

Administration

Office of Public Advocacy

No. of Positions Range/Step
1 10 /A

Location Election District

Darg. Unit

EBA-Anchoraae 8
Justification

The Anchorage OPA office presently has
3 legal secretary positions providing
clerical support to 12 professional
positions, 2 vista volunteers, and the
VGAL program. The addition of an
attorney with a full caseload necessi —
tates the addition of a legal secretary.
The present ratio of 4 professionals to
each secretary is the maximum that each
secretary can handle. The additional
workload created "by an additional attorney
carrying a full caseload cannot be

absorbed by the present secretarial staff.

Page 4  of 4
Revised Dale




Position Title

Attorney Trr
Time .Status Staff Months

PFT 12
.

Type of Expenditure

1. 2
Salary dg.inn
Dciiefils 14 .058
Premium Pay
Other

Total Personal Services
Travel
Contractual
Commodities
Equipment
Other

Total Cost

Funding Source for Total Cost
Fcileral Receipts 1002

o. p. Match 1003 '
Cencral Fund 1004
I-A Receipts 1006
CIP Receipts 1061
Other

* Agency

Request For
DRU

New Position
Component

Amount
3

7707 LT

m, v | =

63,198

63,198

63,198

Administration

Office of Public Advocacy

No. of positions Range/Slep Barg. Unit

Location Election District
EBA-Anchorage 8

Justification

The Anchorage OPA office presently has

3 attorney positions devoted to criminal
defense. These attorneys are also hand-—
ling several major cases outside the
Anchorage area as staff coverage and
travel 1is more cost effective than
contracting major cases to private
attorneys in rural areas. Current
caseloads indicate that these three
attorneys cannot absorb the additional
cases which would result from this
legislation. It is necessary that

an additional attorney be added to the
Anchorage staff to cover the resultant
increased caseload.

FY 68

Page " of 4
kcviscd Dale




STATE OF ALASKA 1987 LEGISLATIVE SESSION

FISCAL NOTE
Bill Version: HB55
REQUEST: _ Publish Date :
Revision Dale: Agency Affected: Dept, of Administration

Title:"An Act reTating to marijuana

Sponsor: Rep. Martin
Requestor:Judiciary

EXPENDITURES/REVENUES:

(Thousands of Dollars)

OPERATING FY 87 FY 88 FY
PERSONAL SERVICES 140.9 146
TRAVEL -0-
CONTRACTUAL 21.5 10
SUPPLIES 2.0 2
EQUIPMENT 3.0
LAND* STRUCTURES
GKANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- 173.4 159

CAPITAL

REVENUE
FUNDING: (Thousands of Dollars)

GENERAL FUND -0- 173.4 159
FEDERAL FUNDS
0riER
TOTAL -0- 173.4 159
POSITIONS:
FULL-TIME -0- 2.0 2
PART-TIME
TEMPORARY
ANALYSIS :  (Attach a separate page if necessary)
See attached analysis

. DafraoTabe, Public Defender

Brls;l)salrggby Public Detender Agency ~r

Approved by Commissioner:
Agency:

Distribution (by preparer):
Legislative Finance -
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies)
Senate Secretary

BRU : Public Defender Agency
Third Judicial District

Components i Stric
Fourth Judicial District

89 FY 90 FY Ol FY 92
5 152.3 158.4 164.7
4 10.8 11.2 11.6
1 2.2 2.3 2.4
0 165.3 171.9 178.7
0 165.3 171.9 178.7
0 165.3 171.9 178.7
0 2.0 2.0 2.0

p. . 279-7541
‘ n,?"=Feb. 20, 1987

D.ne:

AN

page of



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. nbss

This bill would re-institute the prosecution of offenses relating to the
possession of marijuana in any amount or location and would result in a
significant number of new cases for the Department of Law, the Public Defender
Agency and the Office of Public Advocate. The Department of Law is requesting
2.5 new attorney positions while the Public Defender Agency is requesting an
Attorney 11l in Anchorage and an Attorney I1Il in Fairbanks for a total of 173.4.

BUDGET ANALYSIS

100 Attorney 11l - Anchorage 66.1
Attorney 11l - Fairbanks 74.8 140.9
200 Travel . 0.
300 Contractual - Space, phone, etc. 10.0
Litigation, one time 17.5 27.5
400 Supplies - Law Library, office, etc 2.0
500 Equipment - One tinme 3.0

Total 173.4

page 2 of ¢



Position Title Attorney m

No. oppositions  Ranjjc/Slcp  Barj™nit ~Appmys;;; Disapp]

[] * '
lime Status OET Staff Montm 0 RP Number L C%tmorage Election ngSt”Ct IVX*X\
Justification
Tvpe of Expenditure Amount
1 2 3 This bill would result in a significant increase
Salirv 49 14y in criminal prosecutions as it would apply to
Benefits 16,980 any amount of marijuana in any location. The
Premium Pay Public Defender Agency is reouesting an Attorney
Other [l for Anchorage plus an additional 17.5 (one \
Total Personal Services 66,120 time) in contractual to litigate the
Travel -0- constitutionality of this bill.
Contractual 22,500
Commodities 1,000
Equipment 1,500
Other
Total Cost 91,120
Receipt Code Funding Source
Federal Receipts inm
G. F. Match irm

General Funds 1004 91,120
I-A Receipts 1005
Program Receipts 1028

CIP Receipts 1061

Other

For D&M Use Only
Key Number

Request For
New Position

Agency DePt- Administration FY 87

IRU Public Defender Agency
Page 3 of 4

Component Third Judicial District Revised Date



Position Title Attorney 111

lime Status Staff Months
PFT 12.0

Tvpc of Expenditure

1 2

Snlarv 56.244
Benefits 18,551
Premium Pay
Other

Total Personal Services
Travel
Contractual

Commodities
Equipment
Other

Total Cost

Funding Source
Federal Receipts
G. F. Match
General Funds
J-A Receipts
Program Receipts
C1P Receipts

Other

Receipt Code

For B&M Use Only
Key Number

Agency DePt-

Request For
New Position

Component Fourth Judicial

1004
1005
1028

1061

Public Defender Agency

RP Number

Amount

3

74,795

-0 -
5,000
1,000
1,500

82,295

82,295

No.aﬁﬁshjms

Administration

District

Ran"e/Slcp  Barjrunit  Gove

Location Flection District us
Fairbanks 94
Justification

This bill would result in a significant increase
in criminal prosecutions as it would apply to
any amount of marijuana in any location. The
Public Defender Agency is requesting an Attorney
Il for Fairbanks to respond to the anticipated
increased caseload.

FY 87

Page 4 jF 4
Revised Dale



PRIME SPONSOR®"S SYNOPSIS
HB 55

"An Act relating to marijuana; efd."

Sec. 1. provides legislative findings regarding the
psychological and physiological effects of marijuana on human
beings. These findings are substantiated by scientifically-
valid studies conducted over the past decade by a variety of
research groups.

Sec. 2. amends AS 11.71.060(a) - misconduct involving a
controlled substance in the sixth degree - to accomplish the
following:

- would classify the use, display or possession of any
amount of marijuana up to 1/2 pound as a class B misdemeanor.
Class B misdemeanors are punishable by a fine of up to $1000
and imprisonment up to 90 days. The use, display or
possession of more than 1/2 pound of marijuana would remain a
class A misdemeanor, with a fine of up to $5000 and up to a
year 1in jail.

deletes language relating to possession in public;
possession while operating a propelled vehicle; possession by
persons under 19 years old; and possession of more than 4
ounces. These specific offenses would no longer need to be
delineated in law, as they are superceded by the above change.

Sec. 3. repeals AS 11.71.070 - misconduct involving a
controlled substance in the seventh degree. This section
currently provides that misconduct... in the seventh degree is
a "violation", and 1is punishable by a fine up to $100.

Sec. 4. provides an immediate effective date.

Ffcirog SWWPFfi1sS



§ 11.71.070 Alaska Statutes Supplement § 11.71.120

Effect of amendments. — The 1986 in the introductory language of subsecton
amendment, effective June 11. 1986, de- (a),
leted "or AS 17.35" following "AS 17.30"

~Sec. 11.71.070. Misconduct involving a controlled substance
in the seventh degree, (a) Except as authorized in AS 17.30, a person
commits the offense of misconduct involving a controlled substance in
the seventh degree if the person . _

(1) manufactures or delivers, or possesses with the intent to manu-
facture or deliver, one or more preparations, compounds, mixtures, or
substances of an agglregate weight of less than one-half ounce of a
schedule VIA controlled substance; or .

£2) POSSEsses one or more preparations, compounds, mixtures, or
substances of an aggregate weight ofless than one ounce containing a
schedule VIA controlled substance on a public street or sidewalk or on
the premises of a public carrier or business establishment or in any
other public place. _

(b) Misconduct involving a controlled substance in the seventh de-
?ree is a violation and is punishable as authorized in AS 12.55, except
hat ifa fine is imposed it shall not be more than $100. (§ 2 ch45 SLA
1982; am § 12 ch 146 SLA 1986)

Effect of amendments. — The 1986 in
amendment, effective June 11, 1986, de- (a)
leted "or AS 17.35" following AS 17.30"

the introductory language of subsection

Sec. 11.71.080. Aggregate weight of live marijuana plants.
NOTES TO DECISIONS

Ap_p_licabilit%_ of definition. — The and processed, Gibson v. State, Ct. AGDED
definition in this section did not apply Op.No.621 (File No. A-917), 719 P.2d 687

where the marijuana was already dried (1986).

Article 2. Standards and Schedules.

Section
120. Authority to schedule controlled sub-
stances

Sec. 11.71.120. Authority to schedule controlled, substances,
(a) If, after considering the factors set out in (c) of this section, the
committee decides to recommend that a substance should be added to,
deleted from,_or rescheduled in a schedule of controlled substances
under AS 11.71.140 — 11.71.190, the governor shall introduce legisla-
tion in accordance with the recommendation of the committe€.

b) If a substance is added as a controlled substance under federal
Ifg\évérgt?ela%)vernor shall introduce legislation in accordance with the

56

S5TFXTUTE To fThE*



KETCHIKSA@H%[E%\@FREC}ROUGH
%[mm/@rgraves

Resolution No. 210
Ketchikan Gateway Borough School District

A REQUEST FOR CHANGING THE
STATE STATUTES TO MAKE THE POSSESSION AND USE OF
MARTJUANA ITLLEGAL

WHEREAS, the state of Alaska allows legal private possession
and use of marijuana,

WHEREAS, Alaska®s present statutes regarding possession and
use of marijuana appear to be in conflict with the laws of the
United States, and

WHP.nTiaS, the> prnhlom of drug and aloohol. Hu nnr gnhonl «
and our society appears to be on the rise, and

WHEREAS, the President of the United St8tes initiated a
national crusade to counter the current drug problem, and

WHEREAS, many students find easy access to illegal drugs,
particularly marijuana, and

WHEREAS, Alaska statutes present a mixed message by currently
allowing the use and possession of marijuana 1in the home, and

WHEREAS, current research and medical opinion concerning
marijuana indicates that marijuana 1is harmful and does present a
serious health problem, and

WHEREAS, the utilization of marijuana possession in Alaska
sends the message to outside suppliers that Alaska 1is an open
state which condones the "personal use"™ of marijuana, and

WHEREAS, a show of community resolve against the legal

possession and use of marijuana sends a message to the state
legislature and the governor®s office,

POUCHZ + KETCHIKAN, ALASKA 99901-5026 & (907)225-2118



HEREFORE, BE_IT RESOLVED by the Ketchikan Gateway Borough
Cchool Da© ad? IJI’[I)I

1. The School District encourages and supports the reinactment

of statutes which will recriminalize the possession of
marijuana.

2. The School District makes this position one of public record
so that all in the community, 1in other school districts, and
across the state will understand our position that the
present statutes in Alaska governing marijuana are not 1in the
best interest of its citizens.

3. The School District requests our legislators, locally and
across the state, to give the recriminalization of marijuana
immediate attention during the 1st session of the 15th
legislature so that effective July 1, 1987 the possession and
use of marijuana will be i1llegal and carry consequences.

PASSED, APPROVED, AND ADOPTED BY THE BOARD OF EDUCATION OF THE
KETCHIKAN GATEWAY BOROUGH SCHOOL DISTRICT OF KETCHIKAN, ALASKA
THIS DAY OF , 1987.

President of the Board

Clerk-Treasurer of the Board



Submitted by: Assemblyman
Brad Bradley

Prepared by: Assemblyman
AMENDED AND APPROVED Brad Bradley
For Reading: November25, 1986

AR Ho. 86-284

A RESOLUTION OF THE MUNICIPALITY OF ANCHORAGE SUPPORTING REPEAL
OF AS 11.71.070 AND AMENDMENT OF AS 11.71.060(a) TO MAKE
MARTJUANA ILLEGAL

WHEREAS, Alaska 1is the only state 1in the union with a
permissive statute for personal possession of marijuana, and

WHEREAS, findings of local, state and federal
authorities conclude that marijuana is detrimental to the health,
welfare and public safety of all people, and

WHEREAS, the Supreme Courts of other states and the
U.S. Supreme Court have upheld state statutes prohibiting the use
and possession of marijuana, and

WHEREAS, current Alaska state statutes are not in
conformity with federal drug enforcement Ilaws controlling drug
abuse, and

WHEREAS, the conflict between federal and state law
pertaining to marijuana causes unnecessary barriers for local
police and Alaska State Troopers 1in protecting the public from
drug abusers, and

WHEREAS, the Anchorage Crime Commission has for the
past three years <concluded that Alaska®s permissive laws on

marijuana should be repealed, and

ArNCH(?£A&e ASSEMBLY



WHEREAS, representatives of 60 Alaskan high schools at
the Alaska Association of School Governments™ Annual Fall
Conference on October 18 of this year unanimously passed a
resolution to repeal the current marijuana law and make the drug
in all its forms illegal in Alaska.

NOW THEREFORE, the Anchorage Assembly resolves:

That the Governor of the State of Alaska, the Alaska
State Legislature and the Alaska Supreme Court ?£€ petitioned to

statutory and constitutional protections
take immediate steps to repeal/ -AS-11-,-7-4"97-0 and amend-

for the
_;%STH~rIH:@EQkaﬁirhTﬂ@mﬁ:use and possession of marijuana -i-i-lega-r
in order
in the State of Alaska/to promote the general health, welfare and
public safety of the <citizens of Anchorage and the State of
Alaska.
PASSED AND APPROVED by the Anchorage Assembly this

9th day of December . 1986.




GALENA CITY SCHOOL DISTRICT

GALENA, ALASKA 99741

PHONE (907) 656-1205
SUPERINTENDENT'S
OFFICE

»

Representative Terry Martin
P.o; Box V\ \
Mail Stop 3100 \
Jun.eau, Alaska 99811 \

i » '
Dear Representative Martin:

The Board of Education for the Galena City School District is
appalled at the free uncontrolled flowing use of.controlled drugs
including marijuana. \

I \ \ \
We are aware of the detrimental-, effect that drugs have.on the
education of students who use drugs and that schools are-held

accountable for the learning that .should take place. Therefore,
it is very important that those negative effects on learning™”b

eliminated. . \ \

one of the big reasons that larger and.larger numbers of students
are failing in school 1is the use of drugs and marijuana.

- L ]

Our School Board strongly encourages you\to support stricter laws
bn possession, saleland use. Further, we would ask for your
"support laws that will facilitate the arresL and conviction of
"*dealers. \

e appreciate your positive attitude and support.
\ Sincerely,
g -
Carole C. Huntington, Phesidenc

Board of Education

CCH/elb
069/87

cc: School Board Members
Galena City School District

-SCHOOU DISC



Alaska Association of School Governments

RESOLUTION: ~ ALASKA ASSOCIATION OF SCHOOL GOVER\VENTS
FALL CONFERENCE
DE-END HGH SCHOOL
October 18, 1986

\_/\Ihe/{?askthe student leaders of Alaska recognize that there is a severe Drug and Alcohol problem
in Alaska,

Whereas the student leaders of Alaska recognize this problem exists in the Alaskan elementary,
junior and senior high schools,

%herﬁasl the students believe it is necessary for them to take a united stand against Drugs and
cohol,

Therefore, be it resolved that the students representing the Alaska Association of School Govern-
ments (AASG), endorse the nationally known "Just Say No" Drug Prevention Program

Be it further resolved the AASG students will present a flag to Governor Sheffield to be flown
over the capitol building that states: "Alaska Students/Just Say No" and

Be it further resolved the AASG students request the Governor and the Alaska Legislature to re-
peal the current marijuana law and meke marijuana illegal in this state.

Eﬁgglution passed unanimously by 60 alaskan high schools in attendance at the AASG fall confer-

Brion Of T T5.



SCHOOL DISTRICT

4600 DeBarr Avenue - Anchorage, Alaska
99504
AREA CODE 907-333-9561

2508 Blueberry  Phone #276-1992

October 23, 1986

Ms. Alyce Hanley
Representative _

1024 E. 6th Ave., Suite 200 A
Anchorage, Ak 99501

Dear Rep. Hanley:

1 have enclosed for your information the names of the schools that were in attendance at the
Alaska Association of School Governments fall conference held at Dimond Hl(t]h school. The list
also contains the name of the student that was designated by their school to serve as the spokes-
person on business items.

The students did finish the Aust say no fla1% and have made arrangements for the flag to be sent
to Juneau and presented to the governor. The students also passed a resolution durln% their
business meeting to support the establishment of Just say No clubs in schools, support for ad-
ditional Drug Education Programs and unanimous support for repealing the current marijuana stat-
ute for the State of Alaska. | have taken the liberty of enclosing a copy of the resolution
for you. | think it would be wonderful if you would present this Tesolution to the house for
the students. Likewise, if you could reccnmend a senator, perhaps Jan Faiks, that would like
to do the same in the senate, | would be interested in your recairendation.

Please let me knew if it is possible for you to present the resolution on behalf of the students.
If | can be of any further assistance to you, please let me know.

Also for your information, the Alaska Association of Secondary School Principals passeda res-

olution for repeal of the marijuana statute. Larry Graham would be the contact person for in-
formation about that resolution.

of students & education.

Tdsv
cc:  Dennis Johnson

St. Dir. ASG AN'CttofeARRE. School district



Anchorage Chamber of Commerce

Crime Commission

RECRIMINALIZATION OF MARIJUANA

The Anchorage Crime Commission 1is a public group
that wishes to present information on the issue of
recriminalization of marijuana.

In 1985 the Anchorage Crime Commission compiled a
bibliographical summary of numerous professional
evaluations and opinions regarding the health
hazards associated with marijuana usage. Based on
this, data the 1985 Crime Commission strongly
endorsed the recriminalization of marijuana.

The 1986 Anchorage Crime Commission (with the
generous support of the Anchorage Times and Carr"s
Quality Centers) <conducted an area wide public
opinion survey dealing with public attitudes on a
wide range of crime related issues.

Although the final survey analysis and subsequent
recommendations are not scheduled for release
until early 1987, an extract of the survey
provides statistical information regarding public
attitude on two relevant questions directly
related to the issue of marijuana
recriminalization.

The citizens of Anchorage indicated their strong
desire for the recriminalization of marijuana.

The Anchorage Crime Commission extends 1its support
to the Municipal Assembly in accepting the
challenges related to addressing this issue.
Should further support or definition be needed, we
would be happy to assist.

Harold C. Heinze
Chairman

ACommittee ofthe
Anchorage Chamber
of Commerce

415 FStreet
Anchorage AK 99501
(907)272-2401

fWCHo& NjE- ce.irftEa> JW S-Slc



Anchorage Chamber of Commerce

Crime Commission

November 15, 1985

Dear Reader:

The material contained herein was compiled from various sources by
the Anchorage Chamber of Commerce Crime Commission 1in support of

our recommendation to recriminalize marijuana in the state of
Alaska.

Because of a State Supreme Court Decision on this subject, it will
be necessary for the Legislature to hold extensive hearings to
determine if, 1in fact, marijuana 1is harmful to one"s health.

It is the Crime Commission®s contention that since the decriminali—
zation of small amounts of marijuana in Alaska approximately ten
years ago, much new information has been developed concerning this
issue.

We feel that this scientific evidence substantitates the Commission
position that marijuana 1is a harmful substance. We further believe
that if the Legislature were to hold the same type of hearings that
were held ten years ago, the preponderance of evidence would result
in outlawing the possession of marijuana for health reasons, an

act which should then stand up to any further Supreme Court reviews

We ask the reader to review the material carefully and draw his
own conclusions as the Crime Commission has.

Sincerely yours,

Pat Wellington
Vice Chairman

nm

ACommittee of the
Anchorage Giamber

ofCommerce George N. Nelson Chairman
415 F Street PatW ellington Vice Ctuirrmn Cral# Hcw»»erProiccution Vlckl Swank Prevention
Anchorage AK 99501 Don PattmonSecreury.'rreisurcr  Chrit W jtklru Courts TomObermryrr Legislation

(907)272-2401 George King Law En/otcnocnt Sue McCauley Correction! Ron Moore Publicity



ANCHORAGE CRIME COMMISSION PUBLIC OPINION SURVEY

QUESTION: Siiouiti marijuana In any quantity ItS considered
an illegal substanca ?

YES 324 NO 132
4:1
60 3:1
k¢
Ia
;21
11
Age Group 13-25 26-35 36-45 46-59 60 +
% of Total Response 4% 21% 33% 25% 13%

QUESTION: To what degree do lllegal drugs aifect the crime rats ?

HIGH 73% MEDIUM 5% LOW 15% NONE 1%



Kiwanis Club of Anchorage
P.0. BOX 101404
ANCHORAGE. ALASKA 99510

Anchorage Assembly

Whereas, it is a major emphasis of Kiwanis International to enrich
the lives of our youth, and

Whereas, the Kiwanis Club Of Anchorage is currently particiJJating in
a nationally promoted activity of drug abuse prevention and education
through the” Just Sav No Foundation,and

Whereas, the current laws in Alaska do not consider it acrime to possess
certain combinations of controlled substances in certain amounts, which
Is counterproductive to our effortsin the Just Say No[to drugs] Program,

Now therfore, be it resolved that the Kiwanis Club of Anchora(l;_e hereby
encourages the Anchorage Municipal Assembly to adopt a resolution in
squort of changln% our statutes to make possession of a controlled
substance, othei than by prescription, a crime.

J
President

KIVOKNIIS J~"tSoLOTIOM
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The War on Drug Abuse. Both the Congress and the Administration have
stepped up efforts to combat the nation®"s perceived drug abuse epidemic. The
breadth of support and the swiftness of action demonstrated thus f~r this
summer make final passage of a bill highly likely yet this session.

By a wide 392-16 vote margin, the House of Representatives last Friday
approved H.R. 5484, a massive three-year $6 billion package of criminal code
reforms, enforcement enhancements, interdiction schemes, and drug
education/prevention/treatment programs prepared by twelve different House

committees. During the upcoming 1987 fiscal year, the bill would make
available $1.6 billion with the remainder of the funds to be spread over the
following three-year period. The scope and cost of the program, however, can

be expected to be pared significantly in the Senate, where the majority
leadership 1is preparing a separate proposal based on the President®s
recommendations. Democratic Senators have already put forth their legislative
package on this topic, S. 2798.

During House floor debate on this legislation, several key amendments
were adopted by wide margins. Among those were:

0 authorization of the death penalty in drug related murder
cases;

o changes in the exclusionary rule which bars illegally gathered
evidence from use 1in court (Evidence would be admissible
if the officer involved "acted in good faith” in seizing
the evidence, a practice not currently allowed.); and

o deployment of U.S. military forces along the nation®s
borders to halt drug smuggling activities. "Continuous aerial
radar coverage of the southern border of the U.S."™ would
be required, as would be the pursuit and seizure of any
intruding aircraft thought to be carrying illegal drugs.

Drug enforcement programs would receive a major infusion of federal
dollars, 1increasing by $1 billion (to $1.3 billion) federal antidrug grants to
state and local law enforcement agencies in the next two years. Matching fund
requirements for state-local governments would be dropped from 50 percent to
10 percent. Furthermore, the federal funds could be used to finance state and
local prison construction.

eXISIPT NiCSL



School drug abuse educatior and prevention programs would be eligible for
federal grants financed from a ne;: S350 million annual appropriation.
Community organizations and colleges could also receive grant monies for drug
abuse education from this pool of funds.

In addition, the package would:
o provide an additional $100 million for treatment programs;

o Ffinance the construction of additional federal prisons,
providing perhaps an additional $1 billion for this purpose;

o cut-off foreign aid to or impose economic sanctions upon
nations which are sources of illegal drugs if they fail
to cooperate in U.S. enforcement programs;

0 set a minimum 20-year prison sentence for large-scale
drug smugglers;

o mandate life prison sentences without parole for
adults convicted a second time of selling drugs to
a minor on or near school grounds;

o enhance the enforcement capabilities of the Coast
Guard and the Customs Service; and

o expand the tools available to combat money laundering.

President Reagan unveiled his own plan on Monday. His strategy calls
for:

o the expenditure of $100 million during fiscal year 1987 and
appropriate amounts in the succeeding four years for drug
education programs;

o authorization of $490 million in fiscal year 1988 and additional
sums as necessary during fiscal years 1989 through 1992 for
alcohol, drug and mental health progrms administered by the
Alcohol, Drug Abuse and Mental Health Administration, with
elimination of existing set-aside requirements;

o appropriation of an additional $100 million for state operated
drug abuse treatment centers;

o increased penalties (including mandatory jail terms and fines)
for possession of illegal drugs and for drug trafficking
and related offenses, with a maximum of life imprisonment to be
imposed upon individuals convicted for a second time of
large-scale drug trafficking;

o imposition of the death penalty upon individuals convicted
of murder committed during a continuing criminal enterprise;

o reform of the exclusionary rule regarding illegally seized
evidence (as provided in the House bill); and



o enhanced enforcement powers of the Coast Guard and the
Customs Service.

NCSL officers are now being polled about an emergency policy position on
this issue. A copy of that policy proposal 1is enclosed for your review.
(Staff contacts: Bill Waren--criminal code reforms and prison construction;
Joy Wilson--drug abuse treatment programs; Ron Field--drug abuse education and
prevention programs; and Michael Bird--money laundering provisions.)

Reauthorization of the "Higher Education Act." Members of a House-Senate
conference committee have finally concluded negotiations on legislation, S.
1965, to extend the "Higher Education Act,” the primary funding source for
student aid programs.

As approved by the conferees, the bill would extend the Act for five
years and would authorize $10.2 billion in spending during the coming fiscal
year (compared with the current annual authorization of approximately $12
billion and outlays of approximately $8.5 billion). Spending would rise 5
percent annually for the following four years.From these funds, the
Guaranteed Student Loan (GSL) program would be given up to $3.2 billion
annually.

In resolving their thorniest dispute, conferees agreed that poor students
attending school part-time could qualify for some assistance, beginning in
fiscal year 1988. Other noteworthy provisions of the final agreement are as
follows:

0 a change in the present rule which bars schools from
receiving money for low-interest National Direct Student
Loans 1if their alumni default rate exceeds 20 percent
(down from the present 25 percent level);

0 an 1increase in the maximum Pell Grant for needy students to
$3,100 per year by 1991 (up from a current $2,100 cap);

0 a rise in the maximum amount which can be borrowed by a
student through the GSL program;

0 a requirement that all students pass a financial needs test
in order to qualify for a guaranteed student loan (At.present,
only those from families with incomes in excess of $30,000
must meet such a qualifying standard.);

o adoption of new conditions for the continued receipt of student
aid (i.e., a "C" average at the end of the second year in school
or academic standing-consistent with the college®s graduation
requirements);

0 reductions 1in the subsidies paid to banks to compensate for
the difference in market and student loan interest rates;

o the imposition of new fees upon state agencies which assist
in the administration of the GSL program, with higher fees
to be charged to agencies whose borrowers maintain a high
default rate;



ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

P.0. Box Y, Siaie Capitol
Juneau. Alaska 99811-3100
Mail Stop 3100
(907) 465-3991

December 3, 1986
MEMORANDUM
TO: Representative Alyce Hanley
ATTN: Cassie Russell

FROM: Penelope Weyhrauch
Legislative Analy”

RE: Recriminalization of Marijuana
Research Request 87.047

You requested a discussion of federal and State law criminalizing

marijuana, and were interested 1in which states had amended their constitu—
tions to conform with federal drug law. You also asked for information on

recriminalizing marijuana in Alaska by ~constitutional amendment and/or

legislation.

Federal Law

The Comprehensive Drug Abuse Prevention and Treatment (CDAPT) Act of 1970
(also known as the Controlled Substances Act) criminalizes the possession
and distribution of marijuana. Under the act, possession of any amount of
marijuana 1is a criminal offense. Both a fine and incarceration can be
imposed on a person possessing marijuana, subject to a court"s discretion.
Any offense other than simple possession (first offense) 1is a felony.
Attachment A contains a copy of applicable sections of the CDAPT Act.

The Anti Drug Abuse Act of 1986 set mandatory sentences for simple
possession of marijuana and for possession with intent to distribute.
Penalties are specified in Table 1. The act also specified penalties for
distributing drugs to juveniles and pregnant v/omen, distributing drugs near
schools and appropriated funds for states to improve narcotics control.

Federal drug laws may be enforced 1in any state by federal agents. State
law enforcement officers may also enforce federal drug laws. According to
Gretchen Derr, Special Assistant to the Alaska Commissioner of Public
Safety, Alaska State Police usually will not pursue a federal offense until
the U.S. Attorney"s office authorizes such action.



TABLE 1
FEDERAL PENALTIES FOR THE POSSESSION OF MARIJUANA

First Offense Second Offense
Fine Incarceration Fine Incarceration
(000) (Years) (000) (Years)
Simple Possession 55 1 or probation $1 to $5* 1*

Possession with Intent to Distribute

Quantity (kilograms):

0 to 50
individual 250 5 500 10
corporation 1,000 2,000

50 to 99
individual 1,000 20 2,000 30
corporation 5,000 10,000

100 to 999
individual 2,000 5 to 40%* 4,000 10 to life*
corporation 5,000 10,000

1000 and up
individual 5,000 10 to 1life* 8,000 20 to life*
corporation 10,000 20,000

Cultivation:

< 100 plants &
0-50 kg 250 5 500 10

> 100 plants &
0-99 kiloqgrams 1,000 20 2,000 30

NOTES:

*--Mandatory Sentencing.

Simple possession by quantity is not defined in federal law. A first
offender of simple possession will often be put on probation, with the
record expunged after the ~completion of probation. If the offense is

repeated, courts then apply either the first or second offense penalties.

Possession with intent todistribute can be inferred by the quantity of
marijuana in possession, even if a sale has not occurred. Distribution of
a small amount of marijuana for no renumeration 1is often treated as simple
possession.

Cultivation of more than 100 plantswith a weight greater than 99
kilograms, carries the same penalties, according to the quantity, as

possession with intent to distribute.

"Corporation" includes any organization, asssociation, or group of drug
traffickers.

Prepared by the House Research Agency, December 1986.



Representative Hanley
December 3, 1986
Page 3

According to Jim Walsh, Assistant Attorney with the U.S. Department of
Justice Controlled Substance Unit, the federal government has no interest
in prosecuting for possession of small amounts of marijuana. Federal
enforcement agencies are interested in the smuggling and trafficking of
large amounts and rarely pursue or prosecute small-scale possessors.

State Law

Although most states have traditionally followed the federal lead regarding
drug legislation, a state is not 1in violation of federal law because its
prohibitions on the possession and distribution of marijuana differ from
federal law. Adoption of federal provisions in this area 1is not mandatory,
and states may develop their own policies regarding marijuana within their
state boundaries. No state has amended its constitution in order to con-—
form with federal drug legislation. The Uniform Controlled Substance Act
of 1970--model legislation drafted by the National Conference of Commis—
sioners on Uniform State laws--was designed to make state laws more
compatible with federal law. Between 35 and 40 states have adopted the
Uniform Act. -

State marijuana laws are listed on Table 2. As shov/n on this table, eleven

states--Al aska, California, Colorado, Maine, Minnesota, Mississippi,
Nebraska, New York, North Carolina, Ohio, and Oregon--have decriminalized
marijuana. Decriminalization means that the possession of marijuana 1is
considered a civil offense or a criminal infraction and is not punishable
by incarceration. In states which have decriminalized marijuana, a cita—
tion.and a small fine are the usual penalties for violations. None of the

states that have decriminalized marijuana have recriminalized it.

Twenty-eight states allow for a conditional discharge for first-time,
simple possession violators; defendants are released, generally without an
adjudication of guilt, on condition that they satisfy certain requirements,
such as participation 1in a drug education program. In Massachusetts, a
first offense possessor of any amount of marijuana is subject only to
probation.

State laws relating to subsequent violation of simple possession provisions
and for cultivation and selling marijuana vary greatly. In a majority of
states, cultivation 1is punished as heavily as the sale of marijuana.
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nver 10 Hix 0 Wvr+ A Sio.ixxi

uplu 51 Hltr A Slixxi

5nr Il ths 01 tr A<Li*xi

uter Il Ms 410trs A $10ixxi

Cultivation

05yr\ Ar1.001

0 yrs &siMo

1yr lilr 4 SSOOM
1yr hird SoO(all
05in 4 SVLIMI
t'5yr. 4 $lllix1
05yr. L 5100C"
115yr> 4 $5.1X1

115> 4 S50UO

320*r. 4 $25,000
520vrs 4 $.10.00?
15srs Hili-\
QIH.i>*i

0-13yrs 4 S2.1XI
0 15yrs 4 52.(»n
05trs 4 $151x1

05yrs 4 $I5.(X»
9\rs 4 Sudio
Syr» 4 Sioixi
*yrs 4 jliinvj
Syrs 4 SI0.U»i
0 1lyr 4 $1000

0-1yr 4 $1,000

0 1yr 4 $1,000
U!yr 4 SuOoO
04yrs

07yry.

0-15vrs |
02yrs 4 $2(Hi
02 yrs 4 $2.010
I' IDyrs 4 SIUJXI

0 10yrs. 4 Sio.icvl

o luyrs 4 $10.(»ai
6 mo*. 5yrs 4
S2.5011

I»moi -5trs 4
$25KJ

110yx 4 55000

2 15yrs 4 57.500
2 10yrs. A S5.1x1
0 IMyis 4 52.5x1
0 lllyr. 4 52500

' 5yrs 4 515.i*x
05trs 4 $15.it*i
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0.'lls 4 s".IXi
il5yrs 4 $*i.ixi
0lllill.us 4 SUM
li 1ir 4 $1.1X1
li2zirs 4 S2bi
invrs 4 $10.i*»
15trs 4 S.iIXi
15yrs 4 S.LIXI
4 1lvrs 4 $IO.|y»i

NORMU
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*Svrv hie

avrj life

Ltr life A S0).ixxi

1vr life A S5<Hxxi
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A 5IIMX-*

1-15yr* A $5txxi

#5yr* A SY(*x»
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s.'m laxj
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ca5tr> A S toxi
ii5vre A JI5.t>%

d5vr. A 515iBe
le mus A $5(X«i
1?2 it A nB.(x*i
I mes Ax5.ixbi
Jvrs A $5.0(Xl
t>l vr A Slixxi

0-4 yrs.

04yrs

0-7yrs

0 7yrs.

Gin yrs

0 15yrs

02yrs A $2.ixin
2tr A2t

i» o yr*. a $10 «vi

0 10tr* V$[0.(*V

O-liiyr* \ $loaxx<

hmn* 5yr> A
SJ.pixi

ti r-i» 5vrs A
$2.5(iie

110vr* A $5iH*

215> A $7.5(¢+
2 Hoyrs k $5ix*"
*5l0vr* A $2.5k >
(lo>r A $25k*

0 5tr* A $15.(mi
e 0$tr* $15(Xxi
uJotr*  $5P.ikxi

*15yrs  $5txx»
» :5vrs a $5 (ton
0 Lvr A $lixx»
o2trs A $20k.
0|0 tr A <10ix»i
% v A $llLixei
0 1>r A $L(x.(
15yrs A $(IKX
4 10tr* A sl10.ixxi
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01 yr. A $500
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5 15yrs A $50,000

IS25yrs A $200.0< 1S25yrs £ 52001)00
2S Miyrs. A $5ixi.ixxi 2SV» yrs A $500,000
Ralptt,”  ",0p " wim.v jitw <"

*

0 1vre A5l (Km

05yrs A $15Kx.
025trs A SiiO.xxi

probation*
01 vr" AslLixxi
0 *idays A Sli*»

MmrvcaoUt ~'uplo .S oz. +7:3V'$0-$LDCr..\
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uter 22 I

li 1vrs A SBixxi
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OSsrs A $2YU
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04yr> A $5.(*XI
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1IS25yrs A S200.HR)
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S.AIUM
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Note: This chart conlains 'he penalties for first offense Rossession, sale, and cultivation of marijuana.

The 11states which have decriminalized possession are s

aded and indicau-d as follows: Alaska.

I nil** * A VI IXX
"lIn ABL.!ixxi
21kdin A $5ixxi
In*inir* * A $."**
0ii nun A 2&U
I1lyrs A Slixm
D5vrv A S5IXX
1) Uday* A $500
4;U daw As*oo
1130daw A $MX
1l HOdays A $250
115yrs ASKI.Uxi
dissh.irgr"
exid.it* liinn* A
SLIMI

I dayv"' A $owee
pr.mu* <A S

Possession

I11*1 "A 55b»
H21*r " A Slixxi

03 mns “ A $5ixi
15if* " S5.ixxi
50 $50

Il 3itufs $500

il Lir A SL.I*¥)
i) 1yr A S5.Ix»)

il li nu*s @ Si eeti
n1lii A S/fxxi
2 1llifs A $.i*H
05if* A $*IM»
Of yrv A lih A
05vis A$5cm
05yrs A $5Q0
miOdxii A 1500
030 dayv L s54¢.
5 3»vis

OSyrs A SW.ixx)
Clfivrv. A 110m i
1f.us A $15IXI0
15vrs A <15ixxi

05yis AB515ixdi
(Ifinne A SLIXH

Cultivation

nyiur. 4 jen.ixi
i 1ve 4 lLii"
05>s AJVi' 1
5201» A S2iHxxi
(I5irs A <5U*|

) 5irc A $5in"
05ir* A SYLMj
15ir* A $15ik :

iIn yi* A $F*xxi
Inirs \ (Mni
2. Myrs AilUK-
il .yrs A $o e
il 5\r* A $5ixH
H5yrs A $M»"
5yr* A $5.ixxi
01yr A Sl (¥
0 10yrx A Slfxxi
5 .U)yrv
05 yr* A JHH»xi
05 vrs A 5Hil>xi
15yrs A 515ix*
15vrs A 515ixxi

05ii* A fleexs
0 0vs A tillin®

Sale

UJII VN 4
iil>4 >

O5vrs A Si/*"
52"yrs Ai2'im"
«'svis A 55.ix«i
n vrs A 7*'e*e
i15yr* a $5.(x*

95yr+ Asl..

Many slates have increased penalties for subsequent offenses. A number of states also have separate penalties for offenses not included in this summary
chart, including possession with intent to distribute, , , . _
The penaltieS set out above are the maximum authorized by law. When the penalty is a prison term and a fine, both can be |mF05ed unless the chart

specenicall
" Condi

“indicates otherwise. For example, the penally for possession in Alabama can lie up to | year in prison and'or a fine o
ional diM'harge is authorized for first offense possession. This permits judges to release defendants, generall

up toSI.COO. ,
without an ajudication of gnunt, on
e

condiiam that they saiiSfv certain requirements, such as participation in a drug education program If the condiiions 0¥the program are satisfied,
criminal case will then be dismissed. , ) , . ;
" The'c state, have enacted laws allowing for the medical use of marijuana, generally :nr patients living treated for glaucoma and cancer Marijuana helps
counteract tin nausea associated with chemotherapy treatment. , L o
| Many state laws have different penalties for possession or sale of different amounts ut inariiuana. Some ol these statutes distinguish by nutue oz,

2.2 Ihs =1kilogram
-rsunal u-e in the home h\

weights, and others by gra}ng) igmz.gvggigpntss. For comparitive purposes;
2.=28. .
1In 1973. the Supreme Court of AIasELa held that the constitutional

adults.

b =-171339gin- , h
Right ol I'rivao iiruteci- the j»i—ession of marijuana (or

[ Cultivation of under 27 plants is punishable as possession; cultivation of 27 or more plants i- punishable by 1-5 yrs. and a $.7000 fine.
I There is a rebuttable presumption that possession of more than 1.3 0zs. is wuh intent to distribute, which has the same penalty as sale
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Alaska Law

In Ravin v. State, the Supreme Court of Alaska held that the possession of
marijuana Tfor personal use 1in the home by adults is protected by the right

to privacy clause in the Alaska Constitution. Decriminalization of
marijuana, however, applies only to the possession of marijuana 1in the
home, as the Ravin case states. Possession outside the home 1in any amount

is a criminal violation.

Under Alaska law, penalties for the possession of marijuana increase as the

quantity 1involved 1increases. It is a criminal violation to possess up to
one ounce of marijuana 1in. a public area (AS 11.71.070). It is a class B
misdemeanor to possess one ounce or more in a public area or to possess
more than four ounces of marijuana anywhere (AS 11.71.060). According to

Gayle Horetski, Assistant Attorney General with the Criminal Division of
the Alaska Attorney General®s office, AS 11.71.060 could apply t.o the
possession of more than four ounces 1in a private home. Alaska statutes
prohibiting the possession and distribution of marijuana are Attachment B
of this memorandum.

Recriminalizing Marijuana

Recriminalization of marijuana 1in Alaska could occur by amending the Alaska
Constitution (Or) by repealing existing legislation and enacting new legis—
lation. IfT tne Alaska Constitution were amended to exempt the possession

of marijuana from the right to privacy clause, State statutes would still

have to be amended in order to criminalize possession of small amounts of
marijuana. If State statutes were amended to criminalize marijuana and the
constitution were not amended, the amended statutes would probably be
challenged under the Ravin decision.

Amending the Alaska Constitution requiresa two-thirds vote of the
legislature and a majority vote by the people [Article 13, Section 1 of the
constitution (Attachment C)]. Ms. Horetski suggests that langauge to
exempt the possession of marijuana from the constitutional right to privacy
might be: "Rights embodied 1in this section do not extend to the possession
of controlled substances (or marijuana)."” In 1985, a Senate resolution was
proposed to exempt the possession of controlled substances from the
constitutional right to privacy (Attachment D).

"he Ravin decision 1is unique among states. 0f the (nineystates which
have right to privacy clauses in their constitutions, California and
Hawaii have also addressed the clause 1in regard to possession of mari—
juana. In both states, the courts found the claim to be untenable.
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Amending State statutes would involve redesigning the structure of the
current drug statutes. This would include the repeal of AS 11.71.070,
amending statutes which specify penalties for possession of marijuana, and
cross "referencing statutes to amend all statuses that relate to marijuana.
According to Ms. Horetski, if the constitution were not amended to exclude
marijuana from th"l right to privacy clause, statutes criminalizing mari—
juana could be struck down at the t”ial court Ilevel and the case would
probably be appealed to the Supreme Court. According to a fiscal note
prepared by the Attorney General®"s office, convincing the trial court to
reverse the Ravin ruling would require that the prosecutor present scien—
tific evidence that the effects of marijuana use are so injurious to a
person®s mental and physical health as to justify the legislative decision
to prohibit the use of marijuana by anyone at any time.

On appeal, the Supreme Court v/ould decide whether the State has proved that
there is a "compelling State interest™ in prohibiting the use of marijuana
which outweighs an individual®s right to privacy under the State Constitu—
tion. The fiscal note also stated that to prove a compelling State
interest, "the State must show that the legislature®s consideration of the
recriminalization of marijuana included extensive public hearings., debate
on the merits of recriminalizafTon arid discussions of the most recent
studies regarding the physical, emotional, and social effects of marijuana
usage-

I hope this information 1is helpful to you. Please contact us 1if you have
any questions or if we can be of further assistance

PW

Attachments






Drug Ahuse Prevention 21 USCS §841

the 90 days after the date of the enactment of this Ac! [enacted
Nov. 10. 197S] may submit such report any time up to 97 days after
such date of enactrent.
"(?) Until otherwise provided by the AttorneJ General b> regula-
tion, the information required fo be reported by a p rson under
section 310(a)(1) of the Controlled Substances Act (as added b>
section 202(a)(2) of this t]tle{, subsee. .,j)(1) of this section witii
r%sp”ect to the person’s distribution, sale, or importaenn of piperidine
shall—
"QA) be the information described in subparagraphs (A) and (11)
of such section, and
"(H) except as provided in paragraPh (2) of this subsection, be
reported not |ater than seven days after the date of such distr.bu-
tion, sale, or importation.".

R_e?ulations for piperidine reporting. Act Nov. 10. 1978. I* L y5o3%.
Title 1. §203(b), 92 Stal. 3777. required the Attorney General to
publish proposed interim regzulatmns lor 8|per|d|ne reporting under
subsec, (al of this section not later than 30 da\s after enactment on
Nov. 10, 1978, and final interim regulations not later than 7? d.iys alter
enactment on Nov. 10, 1978, such final interim regulations’ to be
effective on and after the 9ist day after such enactment.

Report to President and Congress on effectiveness of 21 USCS $8 801
et seq. Act Nov. 10, 1978, P. L. 95-633, Title II. '203(c). 92 Mat.
3777, required the Attorneﬁ General to analyze and evaluate the
impact and effectiveness of the amendments made by 21 USCS iff 801
et seq. and report to the President and Congress not later than Mar. L
950.

1

Regeal of this section. Act SePt. 26. 19S0. P. L. 96-359, §8§b). 94 Stat.
1194, deleted §203(d) of Act Nov, 10. 1978. P. L. 95-633. 92 Stat.
3777, which would have repealed this section, effective Jan. 1, 1981,

OFFENSES AND PENALTIES

a) Unlawful acts. Except as authorized by this title, it shall be unlawful
or any person knowingly or intentionally— -
(1) to manufacture, distribute, or dispense, or possess with intent to
manufacture, distribute, or dispense, a controlled substance: or
(2) to create, distribute, or dispense, or possess with intent to disribute
or dispense, a counterfelt substance.

(h%3 Penalties. Except as otherwise provided in section 405 [21 USCS
45], any ?erson who violates subsection (a) of this section shall be
sentenced as follows: . o
CL)(A) In the case of a controlled substance in schedule | or II which is

a narcotic druc. such person shall be sentenced to a term of |m8r|son-
ment ol not more than 15 years, a fine of not.more.than.S25.00 Q. or
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gd)-éf) [Unchanged] . o ,

g[) hange of address. Every registrant under this title shall be required to report any change
of professional or business address in such manner as the Attorney General shall by
regulation require. .

(As amended Oct. 12. 1984. P. L. 98-473. Title Il. Ch V. Part B. 8§ 514. 515. 98 Stat. 2074.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES

References in text: o o
“Schedules 11, 118 1V, or V", referred to in this section arc contained in 21 USCS $ 812(c).

Amendments: ) , .

1984, Act Oct. 12, 1984, in_subsec. fc)él), substituted subpara. (A) for one which read:
“with respect to any narcotic controfled ‘substance in schedule 11, "IIl, 1V. or V, to the
prescribing or administering of such substance by a practitioner in the law ful course of his
professional practice unless such substance was prescribed or administered in the course of
maintenance treatment or detoxification treatment of an individual: or", and substituted
subpara. (B) for one which read, "with respect to nonnarcotic controlled substances in
schedule 11, 11, IV, or V, :0 ansy #Jractltloner who_ dispenses such substances to_ his
patients, unless the practitioner iS regularl enga%ed n" charging his palieuts. cither
separately or together with charges for other protessional services, for  substances so
dispensed:”; and added subscc. (g).

(a) [Unchanged] . S
(b) Penalties, Except as otherwise provided. in section 405 or 4G5A [21 USCS § 845 or 845a],
anyperson who iofatcs subsection Fa) of this section shall be sentenced asfollows:
Fl)(A) In the ca-e of a violation of subscetion (a) of this section involving— o

(i), 100 grains or more of a controlled substance in schedule | or Il which is a

mixture or substance containing a detectable amount of a narcotic drug other than a

narcotic drug consisting of—

1) coca leaves; o .
[1) a compound, manufacture, salt, derivative, or preparation of coca leaves; or

_(I1) asubstance oncmicailv jentical thereto; . _

(i) a kllo%_ram or more of any other controlled substance in schedule | or Il which

IS a narcotic drug;

1ii) 500 grams or more Ff phencyclidine (PCP); or
Iv) 5 grams or more of lysergic acid diethylamide (LSD);
such person shall be sentenced to a term of imprisonment of not more than 20 years, a
fine of not more than 5250,000. or both. If any person commits such a violation after
one or more prior convictions of him for an offense_punishable under this paragraph,
or for a felony under any other provision .of this title or title Il or other law of a
State, the United States, or a foreign country relating to narcotic drugs, marihuana, or
depressant or stimulant substances, have become final, such person shall be sentenced
to a term of imprisonment of not more than 40 years, a fine of not more than
$500,000, o. bothf] . o
(BE) In ;he case ol a controlled substance in schedule | or II, except as provided in
subparagraphs (A) and (C), such person shall be sentenced to a &rm of imprisonment
cf not more than" 15 Xears, a fine of not more tnan S125,000. or both. If any person
commits such a violation alter one or more prior convictions of him for an offense
punishable under this paragraph, or for a felony under any other provision of this title
or title 11! or other law of'a State, the United "States, or a foreign country relating to
narcotic drugs, marihuana, or depressant or stimulant substances, have become final,
such person shall be sentenced to « term of imprisonment of not more than 30 years, a
fine 0: no: more than $250,000, or both. Any sentence imposing a term_of imprison-
ment under this parargraph sltail, in the absence of such a Frlor conviction, impose a
SEeplaI, parole term of at least 3 years in audition to such term of imprisonment and
shail, if there was such a prior conviction, impose a special parole term of at least 6
years in adoition to such term of imprisonment,
[(C,) lit the case of less.than 50 kilograms of marihuana. 10 kilograms of hashish, or one
ilogram of hashish oil or in the case of any controlled substance in schedule Il. such
person shall, except as provided in P.lr.tg phs (4) and (5) of this subsection, he
sentenced lo  term of imprisonment of not more than 5 years, a line of not more than
SSHrXJ. or both. If any person commits sach a violafion .tiler or.e or more prior
convictions of him lor an offense ,?unlsha,ble under this paragraph, or for a felony
under any Oii:er prov stni of this title or tide Il or other law of a State, the United

19



21 UoCS §841 Food and Drugs

States, or a foreign countr;g reIatln? to narcotic drugs, marihuana, or depressant or
stimulant substances, have become final, such person”shall be sentenced to a term of
imprisonment of not_ more than 10 years, a fine of not more than §100.000, or_ both.
Any sentence imposing a term, of imprisonment under this paragraph shall, in the
absence of such a prior conviction, impose a special ﬁarole term of at least 2 years in
addition to such term of imprisonment and shall, if there was such a prior corviction
impose ? special parole term of at least 4 Vears in addition to such term of
imprisonment.
(2) In the case of a controlled substance in schedule IV, such person shall be sentenced to
a term of imprisonment of not more than 3 years, a fine of not more than S25.000. or
both. If any person commits such a violation ‘after one or more prior convictions of him
for an offerise punishable under this paragraph, or for a _feloné upder any other provision
of this title or title 111 or other law of a State, the United State, or a foreign country
relating to narcotic drugs, marihuana, or depressant or stimulant substances, have become
final, such person shall be sentenced to a term of imprisonment of not more than 6 years,
a fine of not more than S50.000. or hoth. Any sentence imposing a term of imprisonment
under this paragraf)h shall, in the absence of such a prior conviction, |mPose a special
Parole term of at least one year in addition to such term of imprisonment and shall, if
here. was such a prior conviction, impose a special parole term of at least 2 years in
addition to such term of imprisonment.
(3) In the case of a controlled substance in schedule V, such person shall be sentenced to
a term of imprisonment of not nure than one year, a fine of not more than >10,000, or
both. If any Rerson commits such a violation affer one or more convictions of him for an
offense PUHIS able under this paragraph, or for a crime under any other provision of this
title or title 11 or other law of a State, the United States, or a foreign country relating to
narcotic drugs, marihuana, or depressant or stimulant substances, have become final, such
person shall"be sentenced to a term of in nnsonment of not more than 2 years, a fine of
not more than 520.000, or hoth.
E4) Notwithstanding paragraph (1)(C) of this subsecti n. any person who violates subsec-
jon (a) of this secfion by distributing a small amount of marthuana for no remuneration
sgall be treated as provided in subsections (a) and (b) af section 404 [21 USCS §844(a),

(5) Notwithstanding paragraph (1), any person who violates subsection (a) by cultivating a
controlled substance on Federal property shall be fined not more than—
A) §500,000 if such person is an individual; and
B) SL.CO0.COO if such person is not an individual.
(6) [Repealed]
S‘CJ Special parole term. A special parole term imposed under this section or section 405’.]
5A [21 USCS 88 845, G4ba] may be revoked if its terms and conditions are violated. In
such. circumstances the original term of imprisonment shall be increased by the period of the
special parole term and the resulting new term of imprisonment snail not be diminished by
the time which was spent on specidl parole. A Ferson whose special parole term has been
revoked may be required to serve all or part of the remainder of the new term of
imprisonment. A special parole term provided for in this section or section 405[.) 405A [’21
tlJJS(I:S 88 845, 845aj shall be in addition to. and not in lieu of. any other parole provided for
y law.
d) [Unchanged] _ )
As amended Oct. 12, 1984, P. L. 98-473, Title II. Cii V. Subch. Part A. Subpart. 8§ 502,
03(b)(1)(2), 98 Stat. 2053, 2070.)

HISTORY: ANCILLARY LAWS AND DIRECTIVES

Explanatory notes:

The bracketed concluding period is inserted in rubscc. (b)(1)(A) as the punCyjuon
probably intended by Congress.

The bracketed commas are inserted in subsce. (c} of this section as the piobable ‘Went of
Conarcss In the amendment made by Aci Uet. 12, [*t84. 503(bl(2), see the 1484 Amend-
ment note to this section.

Amendments:

1984. Act Oct. 12. 1984, in subscc. (b). in ihe introductory matter, inserted "or 405A", m
ara (1). redesignated sufcpags. (A) and till as subparas. {B) and (C). added new suhpara
A), in Mihpara (li) as so redesignated, substituted "except as provided in subpara r%phs
A and(g )"\ for" "which s a" narcotic druP", subslilule "S125.000" for "S25.0G0".
substituted "of a Stale, the United Stales, or a foreign country” for “of ihe United States"
and substituted "$250.000" for ">50.000". in subpara. (C) a5 so rede.-ignatcd, substituted

20



Diuh: Abuse Prevention

t'SUS §843 for possession of desiees capable of
making orduiars drugs appear lo be controlled
substances. Uniled Slates v Gesualdi (1981, CA2
NY) (.60 F2d 59,

12. Appellate review
Several asserted but unsubstantiated errors n

21 USCS sg44

United Slates s Angelini (ca7 nry 565 F2d 464,
cerl dm 435 US 923. 55 L Ed 2d 517. 98 S Cl
14BQ and %dlsa reed with United Stales v Diana
EC.A SC% 05 F'd 1307. cert den 444 US 1102
2 L Ed 2d 787. 100 S CI 1007)).

Permissible inconsistent serdtcl rule cannot
operate to susiain_conviction .n charge of using

mirodueing commumcutiuns obtained pursuant
in federal wire interception statute do not re-
guwe resersal of convictions under 21 USCS
8841, 842(b). 952. United Slates v Falcon:
51974. CAJ J% 505 F.2d 478. cert den 420 Uli
b5, 42 L Fd 2d 42" 95 S CI 1238. 45 S Cl
1239 and §d|sa$reed wilh United Stales v Go
gallic (CA2 NY) 538 F2d 502 (disagreed wuli

telephone to facilitate conspiracg lo possess co-
caine svuh intent lo distribute where defendant is
acquitted of underlying conspiracy and where
indictment _charges specific conspiracy in one
count and in separate counl charges facilitation.
Untied Stales v Brooks (1983. CAll Ga& 703
F2d 1273. rch den (CAIl Ga) 712 F2d 1419,

844, Simple possession .

() Unlawful acts; penalties. It shall he unlawful for anv person knowinelv
or intentionally to possess a controlled suhsUtnce unless such substance was
obtained directly, or pursuant lo a valid prescription or order. from a
praciitioner, while acting in the course, of his professional practice. or
except as otherwise, authorized by this fitle or title HI. Anv person who
violates this subsection shall be sentenced to a term of imprisonment of nof
more than one year, a line of not more than $5.000, or both, except that if
he commits such offense after a prior conviction or convictions under this
subsection nave become final, he shall be sentenced lo a term of imprison-
ment of not more than 2 years, a fine of tint more than SIO.OfiQ. or hoth.

(b) Conditional discharge and expun?m% of records for first offense. (1) If
any person who has nut previously been. convicted of V|0Iat|,n? subsec-
tion (a?1 of this section, an_Y other “provision of this title or title 1L or
any other law of the United States relating to narcotic dru%s, mari-
huana, or depressant or stimulant substances, is found guilty of a
violation of subsection (a) of this section after trial or upon a plea of
uilty, the court mav. without entering a judgment of quilty and with

e consent of such person, defer further proceedings and place him on
probation upon such reasonable conditions as it may require and for
such period, not to exceed one year, as the court may prescribe. Upon
viglation of a condition of ihe probation, the court may enter an
adjudication of quilt and proceed as otherwise provided. The court may
in"its discretion, dismiss the proceedings against such person and
discharge him from probation hefore the expiration of the maximum
period prescribed for such person's probation. If during the period of his
probation such person does. not violate any of the “conditions of the
probation, then upon expiration of such period the court shall discharge
such person and dismiss the proceedings against him. dl,sch_ar(I;_e and
dismissal under this_ subsection shall he” without court adjudication of
quilt, but a nonpublic record thereof shall he retained by’ the Depart-
ment of Justice Solely lor the purpose of use by the courts in determin-
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ing whether or not, in subsequent proceedings, such person qualifies
under this subsection. Such discharge or dismissal shall not be deemed a
conviction for purposes of disqualifications or disabilities imposed by law
upon conviction of a crime (including the penalties prescribed under this
Part [21 USCS 88841 et seq.] for second or subsequent convictions) or
or any other purpose. Discharge and dismissal under this section may
occur only once with respect to-any person. _
(2) Upon the dismissal of such person and discharge of the proceedings
against him under paragraph (15) of this subsection, such person, if he
was not over twenty-one years of age at the time of the offFense. may
apply to the court “for an order to expunge from all official records
Sother than the nonpublic records to be retained by the Department of
Justice under paragraP_h (12), all recordation relating to his arrest
indictment or Information, trial, finding of quilty, and dismissal and
discharge pursuant to this section. If the court determines, after hearing,
that such person was dismissed and the proceedings against him dis-
charqed and_that he was not over twenty-one Years 0f age at the |ime of
the dlTcnse, it shall enter such order. The effect of such order shall be to
restore such person, in the contemplation of the law, to the status he
occuRled before such arrest or indictment or information. No person s
to whom such order has been entered shall be held thereafter under any
provision of any law to be guilty of perjury or otherwise giving a false
statement by reason of his failures to recite” or acknowledge such arrest,
or indictment or information, or trial in response to any inquiry made of
him for any purpose. _
(Oct. 2". 19"0. P. L. Toell. Par. D, -i-. r- 5. "lr- o

HISTORY; ANCILLARY LV»'> 00 DIRECTIM>

References in text:

"This title", referred to in this section, is Title II of Act Oct. I'. WO,
P. L. 91-513, 84Stat. 1242. which appears generally as 21 | St'S
§§|801 et seq. Forfull classification of such Title, consult USCS I'ahles
volumes.

“Title 111" referred to in this section, is Title 111 of Act Oct. 2", 1&,"0.
P. L. 91-513, 84Stat. 1285. which appears generally as 2! USCS
§§|851 el seq. Forfull classification of such Title, consult USCS Tahhs
volumes.

Effective date of section:

Act Oct. 27. 1970. P. L. 91-513. Title Il. Part G. §704(a). 84 S.,
1284, which appears as 21 USCS §801 note, ,orowded that thi\ m<lum
is effective on the first day of the seventh calendar month that tvcuiN
after the day immediately preceding enactment on Get. 27. pro.

CROSS REFERENCES
This section is referred to in 21 USCS  841. 885.
20
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RESEARCH GUIDE

Am Jur:

25 Am Jur 2d. Drugs. Narcotics, and Poisons (;§ 37, 39. 45,

Forms:

15 Federal Procedu
Time Limits §61:32.

Annotations:

Constitutionality of state legislation imposin

ral Forms L Ed. Statutes of Limitation, and Other

criminal penalties for

personal possession or use of marijuana. 96 ALR3d 225.

Texts:

Hailey and Rothblatt, Handling Narcotic and Drug Cases.

Law Review Articles:

McLaughlin. Cocaine: The History and Regulation of a Dangerous

Drug. 58 Cornell L Rev 537.

INTERPRETIVE NOTES AND DECISIONS

1 Generally

2 Applicability

3 Possession, generally

J +-Quantity of drug possessed
5 Probable cause for search and arrest
6 Separate offenses

7 Indictment

8 Witnesses

Evidence

—Sufficiency

Defenses

Jury instructions

17 Sentence

. Generally
There is no _difference in requisite mental
capacity ("knowm%lg or intentionally") for mere
S §844£a

BEsSs o

possession (21 USCS. l) or for possession
ssuh nilenl to distribute (2L USCS §841(a&).
%Jn\||t%(|j)KStates v Trujillo (1974, CAIO NM) 497
Key word in 21 USCS §844(a) is “unless"
ossession > unlawful unless accused obtained
Ersscssmu i'f controlled substance pursuant to
alul Proscnptlon: in_order lo_ establish defense
st out in "unless” clause, it is_not enou%h for
defendant lo show that original issuance of drug
uas pursuant lo valid prescription, lie must also
show ili.it his possession was pursuant to pre-
scription United Stales v Forbes (1475) 164 App
DC217. 515 12d 67b.

21 USCS 4844(a). insofar as it Prohibits pos-
session of marijuana, does not violate individu-
als s.uisiitiiiional right of privacy. Fralier v
Stnc (1477. Alaska) 566 P2d 102.).

267

2. Applicability

Person who was in status of addict, i e.
unable to resist compulsise urge to take narcotic
drugs, would lack "requisite "mens rea lo he
responsible criminally for simpie non-tratficking
Bosse53|on of narcofic drug for his own usé
nited States v Linusey (is-: DC Dist Cvli
324 F Supp 55. affd in part wuhs'u: S;F and
vacated in pari without 09 on other crounds 15°
App DC 57. 486 F2d 1317.

3. Possession, generally

Possession of confederate was possession of
defendant. Willsman v United States (1423. CAS
Mo) 286 F 852. . _

Defendant using tools for cutting morﬁhlne
was in possession of such morphine as adnhered
to tools United Stales v Adelman (|439. CA2
NV) 107 F2d 447.

Possession for use does not dilTer. in  legal
effect, from ﬁossessmn for any other illegitimate
Bunpose such as for sale or distribution " Pitta v

nited States é|447. CA® Call 164 F2d 601,

Defendant did not “have possession” of nar-
cotic drugs within meaning of predecessor to 2!
USCS §844 when he had neither personal physi-
cal custody nor control over drugs, although”he
had engaged in common scheme or plan” with
third person, not on trial, who did have such
ersonal custody or control of narcotic drugs

ernandez v United States (|4t>2. CA® Call 300
Fod 114,

Casual facilitator of sale, who knew that given
pnncnal possessed and traded in narcotics hut
who i. .ked working relationship with that prin-
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ctpal that enabled assurance of delivery. could
noi be lield lo have dominion and control over
drug delivered and could noi be said lo have
ossession of il. United Stales v Jone. (PRO.

A2 NY) 30S F2d 20.

Constructive posvesvinn might be established
by showing dominance and “control over the
narcotics, although actual control remained in
someone else. United Stales v Rosario (1964,
CA2 NY) 327 *2d 561.

Possession adequate to convict under 21 USCS
§844(a) may he constructive rather than actual
Ifjury reasonably believes driver knew marijuana
was concealed in truck or if driver of ear lhat
served to direct truck knew truck contained
marijuana, there ts constructive possession of
drup. but mere presence near truck or in yard of
home lo which truck was driven docs not give,
rise to constructive profession. United States v
Maspero (1°74. CA5 Tea) 496 F2d 1354,

Joint purchasers and possessors of conliollcd
substance who intend to share it between them-
selves as users can not be found guilty of felony
possession with intent to distribute wvitlun mean-
ing of 21 USCS §841(a)(1), as distinguished
from misdemeanor simple possession in violation
of 21 USCS §844. United States v Swilerski
(1977, CA2 NY) 548 F2d 445.

4, — Cuanlity of drug possessed

“Usable quantity" doctrine is neither applica-
ble nor appropriafe for use in connection with
rosecutions under 21 USCS §844(a). Un-ted
tates Jeffers (1975, CAT ludl 524 1-2d 253.

Defendant can properly_be convicted under 21
USCS 8844 for possession of .28° grams of
marwuana despite his contention that statute
should not be interpreted lo permit convictions
based upon so small amount of drug that it
could not be used for its common ~purpose;
under federal law. conviction will be upheld
where any measurcable amount of any controlled
substance is found, and §844 makes no distinc-
tion between relative harmfulness of drug in-
volved. but prohibits possession of any controlled
substance with no "usability lest recogmzed.
United Stales v Harold (1979." CA5 Fla) 55S F2d

1136.

5. Probable cause fnr search and arrest

In prosecution for violating narcotic laws,
remark by defendant, Ihat "I don't sell bundles
at a discount, together with a?ents‘. observation
of two suspects in apartmeni believed to be
addicts. soCieienllv estabhslis probable cause for
defendant's arrest. United Stales v Wilkes 1 I>71
CA2 NY) 451 12d938. .

Suspi.t--"s i-li<nmstances involving observation
by narco" s agent of surreptitious transfer of

Fo:>n and Drugs

paekjge into aitFiane apparentlfy owned by per-
son Suspected of narcotics traffic, tenure 0f de-
fendant pilot to jnswer truthfully agent's ques-
tions ahout Ins employment, espiration of medi-
cal certifie.ne for avulion. license wh.ch does not
permit defendant to pilot type of plane he W
piloting, and fear of agent that pilot or his
companion may be armed, permit detention of
airplane at gunpoint by narcotics agent prior to
actual discovery of contraband and” later arrcvt
of defendant: séarch is reasonable and made with
probable cause such that no constitutional (I;,uar-
antee of Iourth Amendment is violated | tilled
Stales v Richards L5I«74. LAT Celt 500 F2)
1025. cert den 420 US «24. 4", I. |:d 2J 39). u?
SCI 1118,

lividcnee of “"detail corroboration” in_ search
warrant application which is limited to jliijnt's
verification that house where informant person-
all_¥ observed marijuana belonged to delcudanl.
without more, l-icks probative vaiyc. United
leltlastes s Schmidt (I°M". CAS Mini) 662 I'2d

Tip by caller that contained mfoim.itton tlut
defendant is illegal alien but carries "green
card", though not entirely correct, is sufficiently
correct 1o support search and subsequent arrest
for illegal possession of opium where other infor-
mation” given in up is corroborated by defen*
dam's - acts and surrounding _ circumstances
United Slates v 1In Yee lion tI°174. sD N'Yi
I" Supp 582

6. Separate nifenses .
_ Possession of several kinds .if drugs it same
lime did not constitute separate and distinct
olfense as to each kind Hraden v Untied Slates
(1920. CAS Minn) 270 F44|

Olfense of selling was separate from that of
possession and conviction of both was not double
jeopardy De Beilis v United S'ates 1192". CCA"
Il 22 F2d WS, cert den 276 US 6)a. 7; L Ed
74). 48 S Cl 420

Purchase, possession and sale of drugs were
separate offenses and subject lo separate’ penal-
EIE(S) Walsh v White (192Q. CAS Kan) 32 F2d

Test of whether single, transaction violates two
separate statutory provisions is whether each
provision requires proof of fact that other does
not. and so Indictment charging, tit two counts,
unlawful possession and unlawful sale of narcot-
ics stales two offenses and consecutive sentences
imposed on conviction on both counts did not
violate Filth Amendment's prohibition against
double JeoRardy Const Amend 5) 'Ctuied
Slates « Jonnson £'|<6. CAT ||Iz) 2&5 | 2d 15'»
Eg;l den 352 US 1006. 1 1 I'd 2J 551. 77 S Ct
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duct involving a controlled substance in
the third degree were excessive where de-
fendant. g first offender, was more prop-
erly classified as a courier of drugs and
low level employee rather than a titan of
the narcotics business, Marin v. SUifi. Ct.
A%p. OSD' No. -175 IFile No. A-556), 699
P.2d 856 (1985).

Nonpresumptive sentences of four years
on each of three counts mvolvm? a con-
trolled substance in the third degree were
made consecutive to each other for a total
sentence of 12 years, with six years sus-
pended; and thé defendant was placed on
probation for five years; this was exces-

Alaska Statutes Supplement

§ 11.71.040

with four years suspended was excessive;
the court of appeals remanded for resen-
tencing not to excc ' six years with two
years Suspended where the defendant had
a favorable criminal record, a good em-
Ployment history, and was e pood’ prospect
or"rehabilitation. The court of appeals
also believed that the presumptive sen-
tences established by the revised criminal
code for the defendant's most serious of-
fense should constitute a ceiling on his
sentence. Rivas v. State. Ct. Appp. Op. No.
5139985F|Ie No. A-671), 706 P.2d 1202

Sive. Stuart v. Staté. Ct. App. Op. No. 464 [
(File No. A-276). 698 P.nglzlpS 51985), No. 350 (File Nos. 7277, 7302).
entence for one count of misconduct in- 423 (LPS4l.
ng a controlled substance under AS Cited in Resek v. State, Ct. Azpdp Oé).
( ) 2d 1188

Stated in Bush v. State, Ct. /é\%) POZDd

S
volvi r
11,71,040 6&6(32 A)l and five counts under  No, 597 (File No. A-787), 715 P
AS 11.71.030 (a)(1) totaling eight years (19561,

. Sec. 11.71.040. Misconduct involving .a controlled substance
in the fourth degree, (a) Except as authorized in AS 17.30, a person
commits the crime of misconduct involving a controlled substance in
the fourth degree if the person

(1) manufactures or delivers any amount of a schedule VA or VA
controlled substance or possesses any amount of a schedule IVA or VA
controlled substance with intent t0 manufacture or deliver:

(2) manufactures or delivers, or possesses with the intent to manu-
facture or deliver, one or more preparations, compounds, mixtures, or
substances of an a?gregate weight of one ounce or more containing a
schedule VIA controlled substance;

3) possesses

A) ‘any amount of a schedule 1A or 1A controlled substance;

B) 25 or more tablets, ampules, or syrettes containing a schedule
I11A "or IVA controlled substance; ,

(C) one or more preParatlons, compounds, mixtures, .or substances
of an ag?re ate WEIHh of three grams or more containing a schedule
1A or TVA controfled substance; o

(D) 50 or more tablets, ampules, or syrettes containing a schedule
VA controlled substance; ,

E) one or more pr™oarations, compounds, mixtures, or substances
ofan a?gregate weigh of six grams or more containing a schedule VA
controlled Substance; or _

F) one or more preparations, compounds, mixtures, or substances
of an ag(t;reﬁate weu?ht of one pound or more containing a schedule
VIA controfled substance;

4) being 18 Years of age or older, possesses a schedule I11A, IVA,
VA, or VIA controlled substance within the grounds of or on a parking
lot immediately adjacent to a public or private preschool, elementary,
junior high, of secondary school;

> o~ m——

52



§ 11.71.040 Criminal Law 8§ 11.71.040

(5) knowingly keeps or maintains any store, shop, warehouse,
dwelling, building, vehicle, boat, aircraft., or other structure or place
which is used-for keeping or distributing controlled substances in
violation of a felony offense under this chapter or AS 17.30;

(6) makes, delivers, or possesses a punch, die. plate, stone, or other
thing which prints, imprints, or reproduces a trademark, trade name,
or other identifying mark, imprint, or device of another or any
likeness of any of these upon a drug, drug container, or labeling so as
to render the drug a counterfeit substance;

(7) knowingly uses in the course of the manufacturer or distribu-
tion of a controlled substance a registration numbe~ which is ficti-
tious, revoked, suspended, or issued to another person;

(8) knowingly furnishes false or fraudulent information in or omits
material information from any application, report, record, or other
document required to be kept or filed under AS 17.30;

(9) obtains possession of a controlled substance by misrepresenta-
tion, fraud, forgery, deception or subterfuge; or

(10) affixes a false or forged label to a package or other container
containing any controlled substance.

(b) It is an affirmative defense to a prosecution under (a)(4) of this
section that at the time of the possession the school was closed to any
organized activity involving persons under 18 years of age. Nothing in
this subsection precludes a prosecution under any other provision of
this section or any other section of this chapter.

(c) Nothing in (a)(5) or (6) of this section precludes a prosecution or
civil proceeding brought under any other provision of this section or
any other section of this chapter or under AS 17.

(d) Misconduct involving a controlled substance in the fourth de-
gree isa class C felony. (§ 2 ch 45 SLA 19S2; am § 9 ch 146 SLA 1986)

Effect of arPen,dments. — The 1986 in ihe introductory language of subsection
amendment, effective June 11. 1956. de- (ars,
leted "or AS 17.35" following "AS 17.30"

NOTES TO DECISIONS

Required marijuana content. — Inhave delivered a combination of ingredi-
order to be charged with misconduct in- ents that included marijuana; it is the
volving a controlled substance involving total weight of the entire substance deliv-
marijuana, a person must be in possession ered that determings the degree of the of-
of a substance that contains 'its seeds, fense. Gibson v. State. Ct. App. Op. No.
leaves, buds or flowers; merel possessm% 621 (File No. A-917), 719 P.2d 687 (1986).
stalks, fibers or sterilized seeds would no The weight of marijuana should be de-
be enough. Gibson v. State, Ct. A%p. Oé). termined absent stalks, fiber and steril-
No, 621" (File No. A-917i, 7<S P.2d 687 ized seeds. Gibson v. State. Ct. App. ng.
<1956i. _ No. 621 (File No. A-917). 719 P.2d 687

Aggreagate weight. — In order to be (19861, o o
convicted of misconduct mvoIvag acon-  Offenses violating same, societal in-
trolled substance, defendant need only to  terest. — Trial judgé erred in concluding
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that misdemeanor forBer¥ and obtaining @ 0-Jiaii3»Al and five counts under AS
controlled substance by Torgery are sepa-  11.71,030iaitL: totaling eight years with
rate offenses which in an appropriate case  four years susFended was excessive; the
ypermlt separate sentences, the two of-  court’of appeals remanded for resentenc-
e

nses violate the same societal interest, ing not to exceed Six years with two years
namely the regulation of the availability  suSpended where the defendant had a fa-
of harmful d,ru_t];s. Alley v, State. Ct. AZD . vorable, criminal record, a pood employ-
OB. No. 498 iFile No. A-368). 704 P.2d 233 ment history, and was a pood prospect for
119851, . rehabilitation. The court of appeals also

Convictions and sentences for mis- believed that the presumptive sentences
conduct involving cocaine affirmed. —  established by the revised criminal code
See Adorns v. Slate. CI. App. Op. No. 525  for the defendant's most serious offense
(File No. A-450), 706 P.2d" 1183 (1935{)_. should_constitute a ceiling on his sen-
_Sentence for possession of mnri-  tence. Rivas v, State, Ct. App. Op. No. 539
junna with intent to distripute, — See  (File No, A-671), 706 P.2d 1202 (19851,
Fleener v. State. Ct, Adpp. Op. No. 39 Cited in Hodson v, State. Ct.App. Ozn.
(File No. A-9g. 686 P.2d 730 (1954>. No. 467 (File No. A-24Y 696 P.2d 1224

Sentence €xcessive. — Sentence for  (19851: Pooley v. State, Ct. Aplg). Op. No.
one count of misconduct involving a con- 505 (File No. A-310i. 705 P.2d" 1293
trolled substa.ice under AS “11.71- (1965

- Sec. 11.71.050. Misconduct involving a controlled substance
in the fifth degree, (a) Except as authorized in AS 17.30, a person
commits the crime of misconduct involving a controlled substance in
the fifth degree if the person . _

(1) manufactures or delivers, or possesses with the intent to manu-
facture or deliver, one or more preparations, compounds, mixtures, or
substances of an aggregate weight of one-half ounce or more contain-
ing a schedule VIA™ controlled substance; _

%2) manufactures or delivers, or possesses with the intent to manu-
facture or deliver, one or more preparations, compounds, mixtures, or
substances of an aggregate weight of less than one-half ounce contain-
ing a schedule VIA" controlled” substance, for remuneration;

3) possesses N

A) less than 25 tablets, ampules, or'syrettes containing a schedule
1A “or IVA controlled substance; _

(B) one or more preparations, compounds, mixtures, or substances
ofan agglre ate WEI%ht of less than three grams containing a schedule
I11A or VA controlled substance; N

(C) less than 50 tablets, ampules, or syrettes containing a schedule
VA controlled substance; .

CD) one or more preParatlons, compounds, mixtures, or substances
of an aggregate weight of less than six grams containing a schedule
VA controlled substance; or .

(E)  one or more preparations, compounds, mixtures, or substances
of an aggregate weight of one-half pound or more containing a sched-
ule VIA controlled substance; or o

(41 fails to make, keep, or furnish any record, notification, order
form, statement, invoice, or information required under AS 17.30.
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(b) Misconduct involving a controlled substance in the fifth degree
is a class A misdemeanor. (§ 2 ch 45 SLA 1982; am § 10 ch 146 SLA

1986)
Effect of amendments. — The 19S6
amendment, effective June 11, 1955. de-

leted "or AS 17.35" following *AS 17.30"

fig)the introductory language of subsection

NOTES TO DECISIONS

Required marijuana content. — In
order to be charged with misconduct in-
volving a controlled substance involving
marijuana, a person must be in possession
of a  substance that contains its seeds,
leaves, buds or flowers: merel possessmgi
stalks, fibers or sterilized seeds would no
be enough. Gibson v. State. Ct. Agp. Og).
E\II%BE%M tFile No. A-917), 719 P.2d 687

Aggreagate weight. — In order to be
convicted of misconduct involving a con-

trolled substance, defendant need only to
have delivered a combination of ingredi-
ents that included marijuana; it i the
total weight of the entire substance deliv-
ered that determines the degree of the of-
fense. Gibson v. State. Ct. pg. O[f' No.
621 (File No. A-917). 719 P.2d 687 (19S6).

The weight of man&uan,a should be de-
termined absent stalks, fiber and steril-
ized seeds. Gibson v. State. Ct. ApD. Op.
(%866)21 (File No. A-917). 719 P.2d 6S7

Sec. 11.71.060. Misconduct involving a controlled substance
in the sixth degree, (a) Except as authorized in AS 17.30, a person
commits the crime of misconduct involving a controlled substance in
the sixth degree if the person

(1) uses or displays any amount of a schedule VIA controlled sub-
stance or possesses one or more preparations, compounds, mixtures, or
substances of an aggregate weight of one ounce of more containing a
schedule VLA controlled substance on a public street or sidewalk or on
the premises of a public carrier or business establishment or in any
other public place;

(2) knowingly possesses any amount of a schedule VIA controlled
substance within the immediate control of that person while operating
a propelled vehicle;

(3) being under 19 years of age. possesses one or more preparations,
compounds, mixtures, or substances of an aggregate weight of less
than four ounces containing a schedule VIA controlled substance;

(4) possesses one or more preparations, compounds, mixtures, or
substances of an aggregate weight of four ounces or more containing a
schedule VIA controlled substance: or

(5) refuses entry into a premises for an inspection authorized under
AS 17.30.

(b)  Misconduct involving a controlled substance in the sixth degree
is a class B misdemeanor. (8 2 ch 45 SLA 19S2; am S 11 ch 146 SLA
1J56)
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Effect of amendments. — The 1986 in the introductory language of subseclon
amendment, effective June 11, 1986, de- (a),
leted "or AS 17.35" following "AS 17.30"

- Sec. 11.71.070. Misconduct involving a controlled substance
in the seventh degree, (a) Except as authorized in AS 17.30, a person
commits the ofTense of misconduct involving a controlled substance in
the seventh degree if the person . _

(1) manufactures or delivers, or possesses with the intent to manu-
facture or deliver, one or more preparations, compounds, mixtures, or
substances of an aggregate weight of less than one-half ounce of a
schedule VIA controlled substance; or _

E)Z) POSSEsses one or more preparations, compounds, mixtures, or
substances of an aggre%ate weight of less than one ounce containing a
schedule VIA controlled substance on a public street or sidewalk oron
the premises of a public carrier or business establishment or in any
other public place. _

(b) ~ Misconduct involving a controlled substance in the seventh de-
?ree is a violation and is punishable as authorized in AS 12.55, except

hat if a fine is imposed it shall not be more than S100. (§ 2 ch 45 SLA
1982; am § 12 ch 146 SLA 1986)

Effect of amendments. — The 1986 in the introductory language of subsection
amendment, effective June 11. 1986, de- (a),
leted "or AS 17.35" following “AS 17.30"

Sec. 11.71.080. Aggregate weight of live marijuana plants.
NOTES TO DECISIONS

A,p,p_licabilitK_ of definition. — The and processed. Gibson v. Slate. Ct. Ag)gp
definition in this section did not %pply Op. No. 621 (File No. A-917i. 719 P.2d 687
where the marijuana was already dried (1986).

Article 2. Standards and Schedules.

ection
20. Authority to schedule controlled sub-
stances

S
1

Sec. 11.71.120, Authority to schedule controlled, substances,
(a) If, after considering the factors set out in tc) of this section, the
committee decides to recommend that a substance should be added to,
deleted from, or rescheduled in a schedule of controlled substances
under AS 11.71.140 — 11.71.190, the governor shall introduce legisla-
tion in accordance with the recommendation of the committee.

(b) ~ If a substance is added as a controlled substance under federal
!ca\(/jv, tt|1e| governor shall introduce legislation in accordance with the
ederal law.
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Consent to
Act of
Admission

Amendments

or to nny {)roperty,_ including fishing rights, the
right or title to which inny Dbo hold by for an
Indian, Eskimo, or Aleut, or community thereof,

as that right or title is defined in the act of admis-

sion. The Stale and its people agree that, unless
otherwise provided by Congress, the property, as
described In this section, shall remain subject to
the absolute disposition of the United States. They
further agree that no taxes will he imposed upon
nny such property, until otherwise provided br the
Congress. This tax exemption shall not apply to

Property held by individuals in fee without restric-

ions on alienation.

SECTION 13. All provisions of the act admitting
Alaska to the Union which reserve rights or powers
to the United States, as well as those prescribing
the terms or conditions of the grants of lands or
other property, are consented to fully by the State
and its people.

ARTICLE XIII
AMENDMENT AND REVISION
SECTION 1. Amendments to this constitution

may be proposed by a two-thirds vote of each
house of the legislature. The lieutenant governor

shall prepare a ballot title and proposition summar-

izing each proposed amendment, and shall place
them on the ballot for the next general election, If
a majority of the votes cast on the proposition
favor the amendment, it shall be adopted. Unless
otherwise provided in the amendment, it becomes
effective thirty days after the certification of the
election returns by the lieutenant governor.

(Thr amendment to this section wni approved bv the voters of
the state August 25. 1970 and became effective October 10. 1070.
The words “"secretary of stale™ were changed to “lieutenant gover-
nor". The second amendment to this aectlon, approved bv the
votert August 27, 1974 and effective Octobrr 12, 1974. rhangrd
"statewide" to rend "general” In the second sentence.)

Y

Convention

Call by
Referendum

Power

~SECTION 2. The legislature may call constitu-
tional conventions at any time.

SECTION 3. if. during any ten-year period a
constitutional convention has not been held, the
lieutenant governor shall place on the ballot for the
next general election the question: "Shall there he
a Constitutional Convention?" If a majority of the
votes cast on the question are in the negative, the
question need not be placed on the ballot until the
end of the next ten-year period. If a majority of
the votes cast on the question are in the affirma-
tive, delegates to the convention shall be chosen at
the next regular statewide election, unless the legis-
lature provides for the election of the delegates at a
3ﬁema| election. The lieutenant governor shall issue
the call for the convention. Unless other provisions
have been made by law, the call shall conform as
nearly as Possmle to the act calling the Alaska Con-
stitutional Convention of 1955, including, but not
limited to, number of members, districts, election
and certification of dehgatrs, and submission and
ratification of revisions and ordinances. The ap-
propriation provisions of the call shall he self-
executing and shall constitute a first claim on the
state treasury.

fine amendment to this section wto ipproved bv the voter*
of the slate August 25. 1970 «nd became effective October 10.
1970. The words "secretary of state™ were changed to “"lieutenant
governor".)

SECTION 4. Constitutional Conventions shall
have plenary power to amend or revise the consti-
tution, subject only to ratification by the people.
No call for a constitutional convention shall limit
these powers of the convention.
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Introduced: 2/19/85
Referred: Health, Education t Social Services
and Judiciary

BY P.FISCHER, FERGUSON
IN THE SENATE AND FAIRS

SENATE JOINT RESOLUTION NO. 16
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
Proposing an amendment to the Constitu-
tion of the State of Alaska providing
that an individual ™ right of privacy
doesnot extend to the unlawful posses-
sion or use of cocaine, heroin, mari-
juana, or other controlled substances.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. Article 1, sec. 22, Constitution of the State of Alaska,

is amended to read:

SECTION 22. RIGHT OF PRIVACY. The right of the people to
privacy is recognized and shall not be infringed. The legislature
shall implement this section. The right of privacy does not extend to

the unlawful possession or use of cocaine, heroin, marijuana, or other
controlled substances as defined in the criminal law of the state.

* Sec. 2. The amendment proposed by this resolution shall be placed

before the voters of the state at the next general election in conformity

with art. X111, sec. 1, Constitution of the State of Alaska, and the elec-

tion laws of the state.

SJR 16
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Irwin RAVIN, Petitioner,
V.
STATE of Alaska, Respondent.
No. 2135.

Supreme Court of Alaska.
May 27, 1075.
As Amended Mny 25, 1075.

Proceeding was instituted on defend-
ant’s motion to dismiss charge of violation
of statute proscribing possession of mari-
juana. The District Court, Third Judicial
District, Anchorage, Dorothy D. Tyner, J,
denied motion to dismiss and the superior
court affirmed and petition for review
from the superior court's affirmance was
granted. The Supreme Court, Rabinowitz,
C. J., held that need for controi of drivers
under influence of marijuana and existing
doubts as to safety of marijuana demon-
strate a sufficient justification for statuto-
ry Jnoscnptlon of possession of marijuana,
and thus an individual's rlght_to POssess
or ingest marijuana while driving is sub-
ject to statute proscribing possession of
marijuana: and that no adequate justifica-
tion exists for State's intrusion Into citi-
zen’s right of privacy by its prohibition of
possession of marijuana by an adult for
personal consumption in home, and thus
possession of marijuana by adults at home
f%r personal use is constitutionally protect-
ed.

Remanded for further proceedings.

_Boochever and Connor, JJ., filed spe-
cially concurring opinions.

. Criminal Law C=1030(2)

~Issue of cruel and unusual punishment
in application of statute proscribing posses-
sion of marijuana to possession of mari-
Luana for personal use was not considered
y Supreme Court, since issue was not
raised below or in petition for review to
Supreme Court. Rules of A2p6)ellate Proce-
dure, rule 24(c); AS 17.12.010, 17.12.150.
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2. Constitutional Law 08 2

Once a fundamental right under State
Constitution has been shown to be involved
and it has been further shown that this
constitutionally protected right has been
impaired by governmental action, govern-
ment must come forward and meet Its sub-
stantial burden of establishing that abridg-
ment in question was justified by a com-
pelling governmental interest.

3. Constitutional Law 082

When governmental action interferes
with an individual's freedom in an area
which is not characterized as fundamental,
a less stringent test is ordinarily applied
and, in such cases, court's task is to deter-
mine whether legislative enactment has a
reasonable relationship to a legitimate gov-
ernment purpose, ana under this "rational
basis” test state need only demonstrate ex-
istence of facts which can serve as a ra-
tional basis for belief that measure would
properly serve public interest.

4. Constitutional Law 0=82

If governmental restrictions interfere
with individual's right to privacy, court
will require that relationship between
means and ends be not merely reasonable
but dose and substantial.

5. Constitutional Law 082

Federal right to privacy arises only in
connection with other fundamental rights,
such as the grouping of rights which in-
volve t're home, and even in connection
with penumbra of home-related ri?hts,
right -of privacy in sense of immunity from
prosecution is absolute only when private
activity will not endanger or harm the 8en-
eral public. Const, art. 1 §22; US.CA.
Const. Amends. 1, 3-5, 14,

6. Constitutional Law 082
Drugs and Narcotics 041

Right to privacy amendment to Alaska
Constitution cannot be read so as to make
the possession or ingestion of marijuana it-
gglf a fundamental right. Const, art. 1 §
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7. Constitutional Law 0=82

Privacy amendment to Alaska Consti-
tution was Intended to give recognition and
protection to the home. Const, art. 1, § 22,

8. Constitutional caw 0=82

Privacy in the  ne is a fundamental
right. Const, art. L 22; U.S.C.AA.Const.
Amend. 4.

9. Constitutional Law 0=82

Right of privacy in the home must
yield when it interferes in a serious man-
ner with the health, safety, rights and priv-
ileges of others or with the public welfare.
[(fonst, art. 1, §22; U.S.C.A.Const. Amend.

10. Constitutional Law 0=82

~ No one has an.absolute right to do
things in the privacy of his own home
which will affect himself or others ad-
versely. Const, art. 1, § 22, US.CA.
Const. Amend. 4.

1L Constitutional Law C=>82

Right of privacy in home is limited in
that possession of substances is guaranteed
only for purely private, noncommercial use
in home. Const, art. 1, § 22; U.S.CA.
Const. Amend. 4.

12. Constitutional Law 0;7_0.1(10R o
In determining validity of legislative
proscription of possession of marijuana, it
IS not function of court to reassess scien-
tific evidence in the manner of a legisla-

13. Constitutional Law C=82 .

State cannot impose its own notions of
morality, propriety, or fashion on individu-
als when the public has no legitimate inter-
est in the affairs of those individuals.

14. Constitutional Law C=82

The right of an individual to do as he
pleases is not absolute and it can be made
to %’Ie|d when it begins to infringe on the
tights and welfare of others.

*5. Constitutional Law C=8l o
_Authority of state to control activities
of its citizens is not limited to activities

which have a present and immediate im-
pact on public health or welfare.

16. Constitutional Law C=82

State is under no obligation to allow
otherwise "private” activity which will re-
sult in numbers of people hecoming public
charges or otherwise burdening the public
welfare.

17. Health and Environment 0=20 .
Statutes designed to protett the public
health will receive a liberal construction.

18. Health and Environment 0=20
There is a presumption in favor of
public health measures.

19. Health and Environment 0*20

When there is substantial doubt as to
safety of a given substance or situation of
public health, controls intended to obviate
the danger will usually be upheld.

20. Automobiles C=332

Need for control of drivers under in-
fluence of marijuana and existing doubts
as to safety of marijuana demonstrate a
sufficient justification for statutory pro-
scription of possession of marijuana; and
thus an individual's right to possess or in-
gest marijuana while driving is subject to
statute proscribing possession of marijua-
na. AS 05.25.060, 17.12.010, 17.12.150, 28.-
35.030; Const, art. 1, §22; U.S.C.A.Const.
Amends. 1, 14.

21. Drugs and Narcotics C=43

No adequate justification exists for
State's intrusion into citizen's right of pri-
vacy by its prohibition of possession of
marijuana by an adult for personal con-
sumption in home, and thus possession of
marijuana by adults at home for personal
use Is constitutionally protected. AS 17-
12010, 1712.150; Const, art. 1, § 22; U.
S.C.AConst. Amends. 1 4, 14,

22. Constitutional Law 0=82

PI’IV&CK of individual's home cannot be
breached absent a persuasive showing of a
close and substantial relationship of the in-
trusion to a legitimate governmental inter-
est.
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23. Drugs and Narcotics C=62, G8 _

Neither federal nor Alaska Constitu-
tion affords protection for the buying or
s_elllnq of marijuana, nor absolute protec-
tion for its use or Eossesswn in public.
AS 1712010, 17.12.150; Const, art. 1, §
22: US.C.A.Const. Amends. 1,4,14.

24. Drugs and Narcotics <5=66

Possession at home of amounts of
marijuana indicative of intent to sell rath-
er than possession for personal use is un-
protected. AS 17.12.010, 17.12.150; Const,
art. 1 822: U.S.C.A.Const. Amends. 1, 4,
14

25. Constitutional Law C=250.1{2)

Drugs and Narcotics C=43

Statute proscribing possession of mari-
juana is not violative of equal protection
on ground that other commonly used recre-
ational drugs, such as alcohol and lobacco,
are not proscribed, even though they may
inflict more damage on user than does
marijuana. ~ AS 1712010, 17.12.150;
Const, art. 1, §22; U.S.C.A.Const. Amend.

26. Health and Environment 0=20

It is not irrational for legislature to
regulate those public health areas where it
can do so, when other areas exist where
controls are less feasible.

27. Drugs and Narcotics 043

Fact that marijuana may be the least
harmful of drugs covered by statute pro-
scribing possession is not alone sufficient
to make classification of marijuana with
other drugs covered irrational. AS 17.10.-
010 et seq, 1712110, 17.12.150(3); US.C.
A.Const. Amends. 1, 14.

28. Constitutional Law 0=70.3(12)

Wisdom of statute proscribing posses-
sion of marijuana was for Ie?islature,
rather than judiciary. AS 17.10.010 ct
seq., 17.12.010, 17.12.150(3).

l. AS 17.12.010lProv,|des: o
Except as otherwise provided in this chap-
ter, It -is unlawful for n [>ersou to mm-U-
faetu.-e..comiKiund, counterfeif, possess, have
|nder" his control, sell, prescribe, tulministcr,
dispense, give, barter, supply or distribute
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R. Collin Middleton and Robert H.
Wagstaff, Anchorage, for petitioner.

Steﬁhen G. Dunning, Asst. Dist. Atty,,
Joseph D. Balfe, Dist. Atty. Anchorage,
Xorman C. Gorsuch, Atty. Gen., Juneau,
for respondent.

OPINION

Before  RABINOVVITZ, C. J., and
CONNOR, ERWIN, BOOCHEVER and
FITZGERALD, .

PABINOWITZ, Chief Justice.

" he constitutionality of Alaska's statute
prohibiting ﬁpssessmn of marijuana is put
In issue In this case. Petitioner Ravin was
arrested on December 11, 1972 and charged
with violating AS 17.12.010.L Before trial
Ravin attacked the constitutionality of AS
1712010 by a motion to dismiss in which
he asserted that the State had violated his
rl?ht of privacy under both the federal and
Alaska constitutions, and further violated
the equal protection provisions of the
state and federal constitutions. Lengthy
hearings on the questions were held before
District Court Judge Dorothy D. Tyner, at
which testimony from several expert wit-
nesses was received. Ravin's motion to
dismiss was denied by Judge Tyner. The
superior court then granted review and
after affirmance by the superior court, we,
in turn, granted Ravin's petition for review
from the superior court's affirmance.

[1]  Mere Ravin raises two basic
claims: first, that there is no legitimate
state interest in prohibiting possession of
marijuana by adults for personal use, in
view of the right to privacy; and secondly,
that the statutory classification of marijua-
na as a dangerous drug, while use of alco-
hol and tobacco is not prohibited, denies

in nny manner, n depressant, hallucinogenic

or stimulant drug. ,
AS 17.12.1.10 defines “depressant, hallucino-
gemc, nr stimulant drug” to include all parts
f the pIant Cannabis Katina L.
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him due process and equal protection of
law 2

Wec first address petitioner's contentions
that his constitutionally protected right to
privacy compels the conclusion that the
State of Alaska is prohibited from penaliz-
ing the private possession and use of mari-
juana. Ravin's basic thesis is that there
exists under the federal and Alaska consti-
tutions a fundamental right to privacy, the
scope of which is sufficiently broad to en-
compass and protect the possession of mar-
ljuana for personal use. Given this funda-
mental constitutional right, the State would
then have the burden of demonstrating a
compellln? state interest in prohibiting pos-
session of marijuana. In light of these
controlling principles, petitioner argues
that the evidence submitted below by hoth
sides demonstrates that marijuana is a rel-
atively innocuous substance, at least as
compared with other less- restricted sub-
stances, and that nothing even approaching
a compellmg state interest was proven by
the State.

Ravin's ar?uments necessitate a close ex-
amination of the contours of the asserted
right to privacy ana the scope of this
court's review of the legislatuic's determi-
nation to criminalize possession of mari-
juana.

before us a school hairlength regulation
which encroached on what wc determined
to be the individual's fundamental right to
determine his own personal appearance.
There we stated: *

Once a fundamental right under the
constitution of Alaska lias been shown to
be involved and it i'as been further
shown that this constitutionally protected
right has been impaired by governmental
action, then the government must come
forward and mest its substantial burden
of establishing that the abridgement in
question was justified by a compelling
governmental interest.s

This standard is familiar federal law as
well. As stated by the United States Su-
preme Court:

Where there is a significant encroach-
ment upon personal liberty, the State
may prevail only upon showing a subor-
dinating interest which is compelling.a
The law must be shown “necessary, and
not merely rationally related, to the accom-
plishment of a permissible state policy.s

[3]  When, on the other hand, govern-
mental action interferes with an individual's
freedom in an area which is not character-
ized as fundamental, a less stringent test is
ordinarily applied. In such cases our task

[2] ~ We have previously stated the tests is to determine whether the legislative en-

to be applied when a claim is made that
state action encroaches upon an individu-
al's constitutional rights. In Brcac r.
Smith, 501 P.2d 159 (Alaska 1972), we had

2. In his briefs before |bis court. Ravii also
attempts to raise the issue of cruel and un-
usual Rumshment in llic application of AS
17.12.010 to possession. of marijuana for per-
sonal use. . lJeenusc this issue was not mixed
below or in the petition for review to this
court, we decline to consider the issue in thls

W&ﬁdﬁg %Feea’*pﬁ&'aﬁ a8 B A oY

3 501 1\2d at 171. sec State v. Wyli
i'-d 14 Z‘Alaskal 1711% State v. Vnn
502 P21 (Alaska 10 ray V.

S

; Gra
025 P2d 524, 521 gAlaSkr)l I!/l74>
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actment has a reasonable reIatlonshlp to a
legitimate governmental purpose.” Under
this latter test, which is somctii ics referred
to as the “rational hr'is’ test, the State

4, Ratesv. I tlc Rock, 3I|t U.s. 5% -1 0
SSPt 12 17,4 £ 1-M2d 480, 1000}
Wuile. 410 U.S. 113! 153. 03'S
768, 35 RIM2M 147, 178°(1073).

5. McLuustliliu v, Florida, 370 T.S. 1
$5S.Ct. 2%3. 200. 13 1,.Kil.2d 222, 231 <10<44)
El_oote,d in the concur,cnee of Mr. luxticc
ioldliiTK in_Griswold v. Couneetiout. 381 U.S.
07 *5 S.Ct. 1(L78, 14 1.Kd.2d 310. 323

,—\
=
s

v. Kenr.i lcnmxnla

2 (Alnsk
Iolund| y Comm |
Ct.

71);” Me
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need only demonstrate the existence of
facts which can serve as a rational hasis
for belief that the measure would properly
serve the public interest.

In our recent opinion in LyUden Trans-
port, Inc. v. State, 532 P.2d 700 (Alaska
1975), we recognized the existence of con-
siderable dissatisfaction with the funda-
mental right-compelling state interest test.
There we said:

It has been suggested that there is
mounting discontent with the rigid two-
tier formulation of the equal protection
doctrine, and that the United States Su-
preme Court is prepared to use the
clause more rigorously to invalidate leg-
islation  without expansion of +'funda-
mental rights" or "suspect” categories
and the concomitant resort to the "strict
scrutiny” tests. Wc are in agreement
with the view that the Supreme Court's
recent equal protection decisions have
shown a tendency towards less specula-
tive, less deferential, more intensified
meais-to-cnd inquiry when it is applying
the traditional rational basis test and we
approve of this development.  Sec
Gunther, Porczuard: In Search of
Evokmgi Doctrine on a Changing Court:
A Model for Nezeer Equal Protection, se
Harv.L.Rcv. 1 (1972). .See e g, James
v. Strang;, 407 U.S. 128, 92 S.Ct. 2027,
32 L.Ed.2d 600 v1972); Jackson v. Indi-
ana, 406 U.S. 715, 92 S.Ct. 1845, 32 L.
Ed.2d 435 (1972); Humphrey v. Cady,
405 U.S. 504, 97 S.Ct. 1048, 31 L.Ed.2d
304 519722; Eiscnstadt v. Raird, 405 U.
S. 438. 92 S.Ct. 1029, 31 I.Ed.2d 349
89722; Reed v. Reed, 404 U.S. 71, 92
Ct. 251,30 L.Ed.2d 225 11971),

[4]  This court has previo>usly_applied a

tost different from the rigid two-tier for-
mulation to state regulations. In Stale v.
Wylie we tested durational residency re-
quirements for state employment by both

7. 510 IVM M2 (Alaska 1073).
6. 14. at n. 10.

9. The riclit to privacy was recently mode ex-
plicit in Alaska by an amendmént to tim
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the compelling state interest test and a test
which examined whether the means chosen
suitably furthered an appropriate govern-
mental interest.” It is appropriate in this
case to resolve Ravin's privacy claims by
determining whether there is a proper gov-
ernmental Interest in imposing restrictions
on marijuana use and whether the means
chosen bear a substantial relationship to the
legislative purpose. If governmental re-
rtrictions interfere with the individual's
ngiht_ to privacy, we will require that the
relationship between means and ends he
not merely reasonable but close and sub-
stantial.

Thus, our undertaking is two-fold: we
must first determine the nature of Ravin's
rights, if any, abridged by AS 17.12.010,
and, if any n?hts ave been '”fF'UPEd
upon, then resolve the further questioit-as
to whether the statutory impingement is
justified.

As we have mentioned, Ravin's argument
that he has a fundamental right to possess
marijuana for personal use rests on both
federal and state law, and centers on what
may broadly he called the right to Erlvacy.
This “right” is increasingly the su dect of
litigation and commentary and is still a de-
veloping legal concept.s

In Ravin's view, the right to privacy in-
volved here is an autonomous right which
?ains special significance when its situs is
ound in a spemallﬁ protected area, such as
the home. Ravin begins his privacy argu-
ment by citation of and reliance upon Gris-
zcold r. Connecticut,10 in which the Su-
preme Court of the United States struck
down as unconstitutional a state statute ef-
fectively barring the dispensation of birth
control information to married persons.
Writing for five members of the Court,
Mr. Justice Douglas noted that rights pro-
tected by the Constitution are not limited
to those specifically enumerated in the

ggate I'lii.stilutiini. ~ Alaska (‘'oust. Art. 1 8

10«1 US. 47) 83 S.Ct 10178, 14 LIM.24
10 {1(1153).
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Constitution. In order to secure the enu-
mcrated rights, certain peripheral rights
must be recognized. In other words, the
"specific guarantees in the Bill of Rights
have penumbras, formed by emanations
from those guarantees that help give them
life and substance-i: Certain of these
penumbral rights create "zones of priva-
cy", for example, First Amendment rights
of association, Third and Fourth Amend-
ment rights pertaining to the security of
the home, and the Fifth Amendment right
against self-incrimination.  The Supreme
Court of the United States then proceeded
to find a right to privacy in marriage
which antedates the Bill of Rights and yet
lies within thr tone of privacy created by
several fundamental constitutional guaran-
tees. It was left unclear whether this par-
ticular right to privacy exists independent-
ly, or comes into being only because of its
c_onhnection with fundamental enumerated
rights.

The next important Supreme Court opin-
ion regarding privacy is Stanley v.
Georgia,:2 in which a state conviction for
possession of obscene matter was over-
turned as violative of the First and Four-
teenth Amendments. The Supreme Court
had previously, held that obscenity is not
protected by the First Amendmentis But
in Stanley the Count made a distinction be-
tween commercial distribution of obscene
matter and the private enjoyment of it at
home. The Constitution, it said, protects
the fundamental right to receive informa-
tion and ideas, regardless of their worth.
Moreover, the Supreme Court said,

* . . in the context of this case - a
prosecution for mere possession of print-
ed or filmed matter in the privacy of a

I,
Kd.2

at 514.
. i1.2i
120423969&9%: 537. §I) S.Ct. 1243, 22 1 Eil.2il
13 Pecltdlli v, U, S, 04 US. 171L 77 S.Ct.

law . 1 L.Kil.2il 11987(1907)

14, 394 U.S. at 054, 90 S.Ct. at 1247, 22 |,
Ed-2d at 049.

381 U.S. nt 4*1. s3 S.Ct. at 10S1. 14 L.

person's own home—that right takes on
an added dimension. For also funda-
mental is the right to be free, except in
very limited circumstances, from  un-
wanted governmental intrusions into
one's privacy.ia
The Supreme Court concluded that the
First Amendment means a state has no
business telling a man, sitting alone in his
own home, what books he may read or
what films he may watch. The Court took
care to limit its holding to mere posses-
sion of obscene materials by the individual
in his own home. It noted that it did not
intend to restrict the power of the state or
federal government to make illegal the pos-
session of items such as narcotics, fire-
arms, or stolen goods.

The Stanley holding was subsequently
refined by a series of cases ha.dcd down
in 1973 In Paris Adult Theatre | i\
Slaton,13 the Supreme Court rejected the
claim of a theater owner that his showing
of allegedly obscene films was protected by
Stanley because his films were shown only
to consenting adults. The Court explicitly-
rejected the comparison of a theater to a
home and found a legitimate state interest
in regulating the use of obscene matter in
local commerce and places of public accom-
modation. it apparently found no funda-
mental right involved in viewing obscene
matter under these conditions, for it noted
that the right to privacy guaranteed by the
Fourteenth  Amendment extends only to
fundamental rights. The protection of-
fered by Stancly, the Supreme Court stat-
ed, was restr'ctcd to the home, and it ex-
plicitly refused to say that all activities oc-
currm% between consenting adults were be-
yond the reach of the government 1o

15 413 us. 49. 93 sct, 202s. 37 UKd.2d

11l (1973). see nho United Stales v. (trim.
413 y.s. 139, 93 s.ct 20)74. 37 Llvd.2d 013
United States v. 12 20<1-Ut. Keels.

1
197@ ;
13 U.S. 123. 93 s.ct. 21103, 37 UIM2M ouy
19731,

16. In a coui%iuiion £aSe, tnitcd Stnlei I
Onto U.S. 139 93 S.Ct. 20)74, 37 LI-M.

413 U,
2d 013 (1973), the Supremo Court observed
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[5]  Tiiese SuPreme Court cases indi-
cate to us that the tederal right to privacy
arises only in connection with other funda-
mental rights, such as the grouping of
rights which involve the home. And even
in connection with the penumbra of home-
related rights, the right of privacy in the
sense of Immunity from prosecution is ab-
solute only when the private activity will
not endanger or harm the general public.

The view is confirmed by the Supreme
Court's abortion decision, Roe v. IVade.n
There appellant claimed that her right to
decide for herself concernin(};] abortion fell
within the ambit of a right to orivacy
flowing from the federal Bill of Rights.
The Court's decision in her favor makes
Clear that onPl personal rights which can
be deemed *fundamental" or “implicit in
the concept of ordered liberty” are protect-
ed by the right to privacy. The Supreme
Court found this right “broad enough to
encompass a woman's decision whether or
not to terminate her pregnancy,” but it re-
jected the idea that a woman's right to de-
cide is absolute. At some point, the state's
interest in safequarding health, maintain-
ing medical standards, and protecting po-
tential life becomes sufficientg compelling
to sustain regulations. One docs not, the
Supreme Court said, have an unlimited
right to do with one’s body as one pleases.

The right to privacy which the Court
found in Roc is closely akin to that in
GrLiculd; in both cases the zone of priva-
cy involves the area of the family and
procreation.s  more particularly, a right

that the stanley right to itnssess obscene mnt-
ter in tli» home 1S, limited to the home and
docs. not creole N rlght to_fransport, receive,
or distribute the inntter. The Supreme Court
further snid_ timt it is not true. that n zone
of constitutionall rE)rotected privacy follows
such materials wher theg arc moved outside
the home, see United States v. 12 209-F:.
ltecls. 413 U.S. 123. 03 S.ft. 20G5. 37 L.Ed.
20 MW (1073).

17, 410 US. 113. 93 S.Ut. 705 35 LEd21
47 (1074).

18, cr. Eiscnstuiit v. Raird, 405 U.S. 433
02 S.Ct. 1029, 103S, 31 L.Hd.2d 310 (
where the Supreme Court said in pnrt;

453,
1972)
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of personal autonomy in relation to choices
affecting an individual's personal life.

In Alaska this court has dealt with the
concept of privacy on only a few occa-
sions.  One of the most significant deci-
sions in this area is Breesc v. Smith,19
where we considered the applicability of
the guarantee of “life, liberty, the pursuit
of happiness" found in the Alaska
Constitution 20 to a school hairlength regu-
lation.  Noting that hairstyles are a highly
personal matter in which the individual is
traditionally autonomous, wc concluded
that governmental control of personal ap-
pearance would be antithetical to the con-
cept of personal libeity under Alaska's
constitution. ~ Since the student would be
forced to choose between controlling his
own personal appearance and asserting his
right to an education if the regulations
were Uf)held, we concluded that the consti-
tutional language quoted above embodied
an affirmative grant of liberty to public
school students to choose their own hair-
styles, for “at the core of [the concept of
liberty] is the notion of total personal im-
munit)F from ?overnment control:  the
right To be let alone.’"SI  That right is not
absolute, however; we also noted that this
”Iibert%/" must yield where it “intrudc(s]
upon the freedom of others.~2

~Subsequent to our decision in Brecesc, a
right to privacy amendment was added to
tHe Alaska Constitution. Article I, section
22 rends:
The right of the people to privacy is rec-
ognized and shall not lie infringed. The

_If the right of anacy means anything,
it is the right of the indiriilual, marfied or
single, to he free from unwarranted govem-
mental Intrysion into matters so fundamen-
tally affecting a person as the decision
whéther to hear or beget a child.

19. 501 \2d 151) (Alaska 1972).
20. Alaska Const. Art. 1, 51
21. 501 I'2d at ItIS.

22. 501 1'.2d at 170. quotin Bishog v. Colnw,
151) b\2d 1001). 1077 (Kill Cir. 1071).
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legislature shall implement this section.
The effect of this amendment is to place
privacy among the specifically enumerated
rights in Alaska's constitution. But this
fact alone docs not, in and of itself, yield
answers concerning what scope should be
accorded to this right of privacy.s: We
have suggested that the right to privacy
may afford less than absolute protection to
"the ingestion of food, heverages or other
substances.a:  For anf/ such protection
must be limited by the legitimate needs of
the State to protect the health and welfare
of its citizens.ss

Although a number of other jurisdictions
have considered the privacy issue as it ap-
plies to marijuana prosecutions, they pro-
vide little help in defining the scope of ar-
ticle 1, section 22 of Alaska's constitution.
In Hawaii, whose constitution also con-
tains an express guarantee of the right to
privacyss the supreme court has faced a
similar issue. In Slate v. Kunlner-1 the
Supreme Court of Hawaii upheld a convic-
tion for possession of marijuana by a 3-2
vote, with one member of the majority
concurring only because he thought the
constitutional issue had not been properly
raised. A majority rejected the claim that
application of the statute violated guaran-
tees of equal protection and due process,
and two members of the court rejected the

23, For_n discussion ot the origing nnd_scope
of a similar constitutional gunmntco of priv-
acy. In the Hawail Constitution, Art. . 5

5,’sec Stale r. Kanliter. 53 Haw, ."127. 493 1,

20 ,100.(1072), partlcularlgy n. 4 iy the dissent

of Justice Levinson at p. 314 This court has,

in tlio area of searches nnd sgizures, attempt-
ed to define the right of [Drlvac . See, cy.

Krickson v, State.” 007 ['.2d 508 (Alaskn

3) . Mnttorn v. St"to, 500 1*.2d 225 (Alas-

72): Davis_v. State. 409 P.2d 1025

1: Ellison v. State, 383 P.2d
1G (Alaska_1903) : Ruhek/ v. City of Fair-
banks. 450 P.2d 470 (Alaska 1900] : Slezin

v. Stnte, 454 P.2d 252 (Alaskn 1909).

S
24, Cray v. State. 025 P21 024. 528 (Alaska
1974).” In cray Wesaid: )
There is no available recorded history of
this amendment, but clearly it shields’ the
Jngestion of food, beverageS or other sub-
stances. But the right of privacy is not

claim of violation of “fundamental liberty”
based on Grinvold. In dissent, Justice
Levinson emphasized the guarantees of
privacy and personal autonomy which he
found in both the Hawaii Constitution and
the due process clause of the Fourteenth
Amendment to the United States Constitu-
tion. He found that the ri?ht to privacy
"guarantees to the individual the full mea-
sure of control over his own personality
consistent with the security of himself and
others.~ss The experiences generated by
use of marijuana are me.ital In nature, he
wrote, and thus among the most personal
and private experiences possible. So Ion%
as conduct does not produce detrimenta
results, the right of privacy protects the in-
dividual's conduct designed to affect these
inner areas of the personality. The state
failed to show, he found, any harm to the
user or others from the private, personal
use of marijuana, and so the statute in-
fringed on the right to personal autonomy.

In a Michigan case the same year, a con-
viction for possession of marijuana was
overturned by a unanimous court, though
for a variety of reasons. One of the jus-
tices in People v. Sinclairse Justice T. G.
Kavanagh, rested his opinion squarely on
the basic right of the individual to be free
from government intrusions. He found
the marijuana possession statute to be "an

absolute. Where n compelling state interest
IS shown, the right may Dbe liel| to be
subordinate to express coristitutional powers
,ueh as the authori ation of the legislature
t« promote and protect Pubhc health nuil
provide for the general welfare.

25 1d. If the State were required, for in-
stance, to carry the extremely heavy burden
of showing a com%ellmg state’ interest hefore
it could régulate the purity of foodstuffs und
medicines, “the result’ would be a oractienl
inability to protect the public from health
threats”which consumers could ngither know
nbout nor protect themselves against.

26. Hawaii Const. Art. | , 5.

27. 53 llutv. 327. 493 I»2d 50ti (1972).
28. 493 1'2d at 313.

29. 3S7 Mich. 91. 191 NW.2M ST7S (1972;.
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impermissible intrusion on the fundamental
rights to liberty and the pursuit of happi-
ness, and is an unwarranted interference
with the right to possess and use private
property.” so He noted the basic freedom
of the ‘individual to be free to do as he
pleases so long as his actions do not inter-
fere with the rights of his neighbor or of
society. . 'Big Brother' cannot, in
the name of Public health, iictate to any-
one what he can eat or drink or smok.. n
the privacy of his own home." a1

Generally, however, privacy as a consti-
tutional defense in marijuana cases has
not met with much favor. It was rejected,
for instance, by the Massachusetts Su-
preme Judicial Court in Commonwealth v.
Lcisss where the court held that there was
no constitutional right to smoke man{uana,
that smoking marijuana was not funda-
mental to the American scheme of justice
or necessary to a regime of ordered liber-
ty, and that smoking marijuana was not lo-
catablc in any “zone of privacy". Further-
more, the court said, there is no constitu-
tional right to become intoxicated.ss

[6]
tinue to utilize the fundamental right-com-
pelling state interest test in resolving pri-
vacy Issues under article I, section 22 'of
Alaska's constitution, we would conclude
that there is not a fundamental constitu-
tional right to possess 0. ingest marijuana
in Alaska. For in our view, the right to
privacy amendment to the Alaska Constitu-
tion cannot be read so as to make the pos-
session or ingestion of marijuana itself a
fundamental right. N'or can we conclude
that such a fundamental right is shown by
virtue of the analysis wc employed in
lirccsc. In that case, the student's tradi-

30, lilt NAV.2d »t 8!ffi.
3L hi.
32. 213 N.R2.I MIS (Mnss.ltttitt).
33, Tlie Priva_c,y argument finx been rejected
Fnl iligg c\a es. Milley v, Stat%, 455
Tc .znm.A

S\V. SO Inre
Klor, 11l Cnl.LM SItl, 51 (%)I.Itptr). 003. 115

F.2d 701 (191KS) ; People v. Aguiar, 257 Qil.

Alaska
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tional liberty pertaining to autonomy in
personal appearance was threatened in
such a waK that his constitutionally guar-
anteed right to an education was jeopar-
dized. Hairstyle, as emphasized in Brcese,
is a highly personal matter involving the
individual and his body. In this sense this
aspect of liberty-privacy is akin to the sig-
nificantlg Eersonal areas at stake in Gris-
wold and Eisensladl v. Baird. Few would
believe they have heen deprived of some-
thing of critical importance if deprived of
marijuana, though they would if stripped
of control over their personal appearance.
And, as mentioned previously, a discrete
federal right of privacy separate from the
penumbras of specifically enumerated con-
stitutional rights has not as yet been artic-
ulated by the Supreme Court of the United
States. Therefore, if we were emplozing
our former test, we would hold that there
is no fundamental right, cither under the
Alaska or federal constitutions, either to
POSSess Of ingest marijuana.

The foregoing does not complete our
analysis of the right to privacy issues.
For in Gray wc stated that the right of

Assuming this court were to con* privacy amendment of the Alaska Constitu-

tion “clearly it shields the ingestion of
food, beverages or other substances”, but
that this ri?ht may be held to be subordi-
nate to public health and welfare measures.
Thus, Ravin's right to(frivacy contentions
arc not susceptible to disposition solely in
terms of answering the question whether
- there is a general fundamental constitu-
tional right to possess or smoke marijuana.
This leads us to a more detailed examina-
tion of the right to privacy and the rele-
vancy of where the right is exercised. At
one end of the scale of the scope of the
right to privacy is possession or ingestion

Alip.2ii 517 05 Culltntr. 171 (1915S) : United
States v. Drotnr, 41(1 F.2d 914 (5l (I
195!)* rr.-atcil on other ymunite 402 U.S.
IS M S.Ct. 102R, 29 L.I;J\A.Zd 107 (197L):
ilorinx v. State. 229 S0.2 ;
Raines V. State, 225 So.2d 230 (FIn.IQWD.
sec Sl-0tt v. United States, 129 U.S.Apii.D.C.
390, 305 F.2d (510 (1908).
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in the individual's home. If there is any
area of human activity to which a right to
privacy pertains more than any other, it is
the home. The importance of the home
has been amply demonstrated in constitu-
tional law. Among the enumerated rights
in the federal Bill of Rights are the guar-
antee against quartering of troops in a pri-
vate house in peacetime (Third Amend-
ment) and the right to be "secure in their
... houses against unrea-
sonable searches and seizures . .
(Fourth Amendment). The First Amend-
ment has been held to protect the right to
“privacy and freedom of association In the
home." 3 The Fifth Amendment has been
described ar providing protection against
all governmental invasions "of the sanctity
of a man's home and the privacies of
life.-ss The protection of the right to
receive birth control information in Gris-
wold was predicated on the sanctity of
the marriage relationship and the harm
to this fundamental area of ﬁrivacy if
police were allowed to “search the sa-
cred precincts of marital bedrooms. - 36
And in Stanley v. Georgiass the Court
emphasized the home as the situs of
protected “private activities". The right
to receive information and ideas was
found in Stanley to take on an added
dimension precisely because it was a
prosecution for possession in the home:

34, Moreno v. United States Dep'
ture, 34 F.SuE . 310, 314 5
of'v 41? Us, 528. 93 S.Ct. 2
31 7.32°(1978).

Uoyd v. U._S. 116G U.S. fIG, (WO. G S.Ct.

3. . .
024, 29 L.Ed. 74G. 731 (1SS01.

36. SSI U.S. at 450, 83 S.Ct. at 1GS2, 14 L.
Ed.2d at 510.

3., 39 . 537, 59 S.Ct. 1243, 22 LEd.21
017 oty **" '

38Ed.329d4 ny S at 504, 89 S.Ct. at 1247, 22 L.

o,

049.

31 Paris Adult Theatre | v. Slaton_ 413 U.S.
*6 €0, 93 S.Ct. 2028, 2010, 37 L.Ed “d 440,
462 {1973).

"For also fundamental is the right to
be free, except in very limited circum-
stances, from unwanted governmental in-
trusions into one’s privacy."ss In a later
case, the Supreme Court noted that Stanley
was not based on the notion that the ob-
scene matter was itself protected by a con-
stitutional penumbra of privacy, but rather
was a ‘reaffirmation that 'a man's home is
his castle. ~ 33 At the same time the Court
noted, “the Constitution extends special
safequards to the privacy of the home, just
as it protects other special privacy rights
such as those of marriage, procreation,
motherhood, child rearing, and educa-
tion." a0 And as the Supreme Court point-
ed out, there exists a "myriad" of activities
which may be lawfully conducted within
the privacy and confines of the home, hut
may be prohibited in public.a

[7]  In Alaska we have also recognized
the distinctive nature of the home as a
place where the individual's privacy re-
ceives special protection. This court has
consistently recognized that the home is
constitutionally protected from unreasona-
ble searches and seizures, reasoning that
the home itself retains a protected status
under the Fourth Amendment and Alaska’s
constitution distinct from that of the occu-
pant's person.4* The privacy amendment
to the Alaska Constitution was intended to
give recognition and protection to the

U. S. v, 12 200-Ft, Reels, 413 U.S. 123, 93
$.Ct. 2005, 37 LIM.2.1 500 (1973);

4, U. S, v. Oritn, 413 U.S, 139, 142-143, 93
$.Ct 2674, 31 LEA.2il 513,518 (1973).

42, State V. Spietz, 531 P.2d 521 (Alaska
1075): Ferﬂuson v. State. 488 P.2il 1032
ﬁAIas n 19 r;w see .Cases eitell -|n{|ra atn
1 The home receives special attention in
other nreus of Alnsku's laws. €. r.. the home-
stead exemgtlon in_relation to cxceytion sales.
AS09.35.090; tlio justifiable homicide defense
Portmnuu: to the “prevention of a felony in
he bome. AS 11.15.100; nnd the distinction
between hurglary in a dwelling bouse and
b%roglary in othér structures, AS 11.20.080-
.100.
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home. Such a reading is consonant with
the character of life in Alaska. Our terri-
tory and now state has traditionally been
the home of ﬁeOEIe who prize their individ-
uality and who have chosen to settle or to
continue living here in order to achieve a
measure of control over their own life-
styles which is now virtually unattainable
in'many of our sister states.

[8-11] The home, then, carries with it
associations and meanings which make it
particularly important as the situs of pri-
vacy. Privacy in the home is a fundamen-
tal right, under both the federal and Alas-
ka constitutions. We do not mean by this
that a person may do anythmF at anytime
as Iong as the activity takes place within a
,oersons home. There are two important

mitations on this facet of the right to pri-
vacy. First, we agree with the Supreme
Court of the Unifed States, which has
strictly limited the Stanley guarantee to
possession for purely private, noncommer-
cial use in the home. And secondly, wc
think this right must yield when it inter-
feres in a serious manner with the health,
safety, rights and privileges of others or
with the public welfare. = N'o one has an
absolute right to do things in the ﬁrlvacr
of his own home which will affect himself
or others adversely. Indeed, one aspect of
a private matter is that it is private, that
Is, that it does not adversely affect persons
beyond the actor, and hence is none of

43, Among (tic works wc have examined in
addition "o the testimony_below are the fol-
lowing: Marihuana: V'Signal of Misunder-
standing, the First Report” of the National
Commigsion_on Murihutinn. nnd Drug Abuse
(Mnreli 10721: 1>mg Use in America: Prob-
lem in Perspective, the Second IIeLlort of the
Not|ona| Comtmssmn on Marlhuan nnd Drug
Abuse (March r% % 'se in Anchor-
g€, Aaska 323JA Mcd. Ass'u 057 (1071) .
11. Noliiih, Marihuana;  Deceptive  Weed

© 'Nnhns ¢i ar, Inhibition of Cellular
ediated Immuuity |n

183 Science_ 410 0(

Manhuana Recon5| ered

before the |

ternal Securlty

Marlhuana Smokers,
. flrinspoon.
071 Hearings
Sennte Su com ittee on In-
May 1074: Nrhns A Green-
wood, The First Report of 'the Nntionnl Com-
mission on Marihuana (1072); Signal of
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their business. When a matter does affect
the public, directly or indirectly, it loses its
wholly private character, and can be made
to yield when an approprlate public need is
demonstrated.

Thus, we conclude that citizens of the
State of Alaska have a basic right to pri-
vacy in their homes under Alaska's consti-
tution. This right to privacy would en-
compass the possession and ingestion of
substances such as marijuana in a purely
ﬁersonal non-commercial context in the
ome unless the state can meet its substan-
tial burden and show that proscriﬂtion of
possession of marijuana in the home is
supportable by achievement of a legitimate
state interest.

This leads us to the second facet of our
inquiry, namely, whether the State has
demonstrated sufficient justification for
the prohibition of possession of marijuana
in general in the interest of public wel-
fare; and further, whether the State has
met the greater burden of showing a close
and substantial relationship between the
public welf, re and control of ingestion or
POSSession of marijuana in the home for
personal use.

[12] The evidence which was presented
at the hearing before the district court
consisted primarily of several expert wit-
nesses familiar with various medical and
social aspects of marijuana use.ss Numer-

Misttnderstnnding or |'torcixc in Ambi mtg
ilrnfr of article o he published in Rullefin
Academ¥ of Medicine; Marihuana and
Health: Fourth Annual Report to the If, 8.
Congress from the Secretary of Health, Edu-
cation, nnd Welfare (107 . Silverstein &
Tessin, Normal Skin Test Responses in Chron-
ic Marihuana_Users, 18G Science 740 (1074):
Murihuunn;_ The Crass Mnv No Longer Ic
Greener 185 Science (JS3 (1071) ; Marihuana
é ) :._Does it Damage the IIrn|u7 185 Sci-
nce 775 (1074) ; Depression of I'lasnm Tex-
fostcrouo * Levels After Chronlc Intensive
Marlhunun Use._200 N. Engll Mcd, N2
51074 PIusmn Testosterone evels Ugfore,
urm% nnd After Chronic_Murthuunn Smok-
201 N.EugU. Mod 1051 (1074) : Mari-
unnn |Surve tate of Oregon, Drig Abuse
ounci
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ous written reports and books were also in-
troduced into evidence.4*

Marijuana is the common term for dried
leaves or stalk of the plant Cannabis saliva
L. The prima&y psychoactive ingredient in
the plant is delta-9—tet—">drocannabinol
(THC). Most marijuana r  ‘"able in the
United States has a THC coi. ... of less
than one percent. Other cannabis deriva-
tives with a higher THC content, such as
hashish, arc available in the United States
although much less common than is mari-
juana.

According to figures published by the
National Commission on Marihuana and
Drug Abusess in 1973, an estimated 26
million Americans have used marijuana at
least once. The incidence ?enerally cuts
across social and economic classes, though
use is greatest among young persons (55%

44. 1t is not the function of this court to re-
nascss the scientific evidence in the manner
of a legislature. Sec IT. S. v. Thorne, 323 A.
2d 7(14 &D.C,A||||,1074). where an attack on
the constitutionality of the District of Colum-

hia marijuana stattes was made. There the
court said:

In our opiniou the court below miscon-
ceived its Tuyetion in its approach to the
constitutionality of the statutory proscrip-
tion of the possessjon nnd use of ‘marijuana.
U demdm? that tins dru% has virtually no
harmful effects upon the Ruman system, the
court had occasion to consider the testimony
of four expert witnesses nnd a voluminous
mnss of documentary studies. The court
weighed this evidencé nnd resolved the con-
flict to its own satisfaction. If this were
a hearing or a trial tuming upon the de-
termination of fucts upon which there wns
conflicting testimony, such procedure was, of
course, correct.

Uut a holding that n legislative enact-
ment is invalid cannot rest open a judicial
determination of a debatable medical issue,
Any ?arty assalling the constitutionality of
a Statuto” hns. the e(a)vyat?urd?n of deron-

strating thnt it has uo rational basis.

« o |t is apparent from .the record
in this case thnt thgpquesttlon Oecided by the
court below nftcr the henriug on the” pre-
trial motions wns "at least debatable."
Hence, under tho tests set forth in carotene
Products, th? court should have deferred to
congressional judgment.
SJ7P.25— 2]

of 18-21 year-olds have used it). Only
about 2% of the adults who have used tt
were classified by the National Commis-
sion as "heavy users" (more than once dai-
ly). The experience in Alaska seems to be
similar. A report published in the Journal
of the American Medical Association in
1971 indicated that 24% of Anchorage
school children in grades six through
twelve had used marijuana, as had 46% in
grades eleven and twelve.4

Scientific testimony on the physiological
and psychological effects of marijuana on
humans generallz stresses the variability of
effects upon ditferent individuals and_on
any one individual at different times. The
sefting and psychological state of the user
can affect his responses. Responses also
vary with the amount of marijuana one
has used in the Fast. A new user, for in-
stance, often feels no effects at all.

Similarly the Supreme Judicial Court of
Massachusetts in Commonwealth v. Lois, 245
X.E2d 898, 901-02. (19G9) said:
_ We know of nothing thnt compers the Leq-
islature_ to ,thorouthy investigate the avail-
able scientific anil_medical &vidence when
enactln% U law, The fest of whether an
act of the Legislature is rational and rea-
sonable is not” whether the recotds of thp
Legislature contain a sufficient basis of
fact to sustain that act. The Legislature
is presumed to have acted rationally nnd
reasonably. ~ See Commonwealth v. Finnj-
an, 328 Mass. 378, 379. 90 X.E.2d 713;
offee-Rich. Inc. v. Commissioner of Pub.
Henlth, 348 Mnss. 414, 422. 204 X.E.2d 281.
"Unless the net of the Lcgisl iturc onnunr
be supported upon any rational basis of
fuct that reasonably cna he conceived to
sustain it, the court”lias no po ver to strike
it down as violative of the Constitution.
Sperry & Hutchinson Co. v. Director of the
Div. on the Necessaries of Life of Common-
wealth, 807 Muss. 408. 41S. 30 X.K.2d 200,
274, 131 A.LR. 1234. See United States
v, Cnrnlenc Prod. Co., 101 U.S. 144, 131.
3BSCt 778 N2LKd. 1034,
Justice Kirk, in his concurring OPIHJOH_II’I
Leis, also explains the question. of legislative
Judgment and the range of judicial cognizance.

45. Drug Use in America; Problem ill Per-
spectivg, the Second Rcliort of llia National
ommission on Marihunnn nud Drug Abuse
(March 1073) at 0-1

46. Drug Use in Anchorage, Alaska, 223 T
Ant.Mcd.Ass'n 037 (1071?.
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The short-term physiological eifects are
relatively undisputed. An immediate slight
increase in the pulse, decrease in saliva-
tion, and a slight reddening of the eyes are
usually noted. There is also impairment of
psychomotor control. These effects gener-
ally end within two to three hours of the
end of smoking.

Long-term  physiological effects raise
more controversy among the eerrts. The
National Commission on Marihuana and
Drug Abuse reported that among users “no
significant physical, biochemical, or mental
abnormalities could be attributed solely to
their marl?]uana smoking.- 41 Certain re-
searchers have pointed to possible deleteri-
ous effects on the body's immune defenses. 4
on the chromosomal ‘structures cf users.s
and on testosterone levels in the body.so
The methodology of certain of these stud-
les has been extensively criticized by other
qualified medical scientists, however.
These studies cannot be ignored. It should
be noted that most of ‘he damage suggest-
ed by these studies comes in the context of
intensive use of concentrated forms of
THC. It appears that the use of marijua-
na, as it is presently used in the United
States todaY, does not constitute a public
health Frqbem of any siPnificant. imen-
sions. It is, for instance, far more innocu-
ous in terms of physiological and social
damage than alcohol or tobacco. But the
studies suggesting dangers in intensive

47, Murihimim: A Signal of Misunderstand-
ing. First Report of "the Nntiounl Commis-
sion_on Mnriliunnn nnd Drug Abuse (Mareb
1972). p. L

48. Sve Naims, et al. Inhibition of Cellular
Mediated Immunity ‘in Maribuana, Smokers.
1S3 Science 419 1974).  Hut cf. Normal
Skin Test Responses in° Chronic Marijuana
Users. 150 Science 740 (1974).

49. Her Steiichovor. Statement before the Sen-
nto Subcommittee on Intcrnnl Security, May
10. 1974, The National Institute on Drug
Abuse, in Marihuana and Health, Fourth Re-
gort to the United States Congress frnjn. the

ecretary of llcnith, Education, and Welfare,
states in'part: :
The preclinicn| findings of greatest inter-
est nnd potentjal S|?n|f|cance_ dunn? the
past two years have licon - series of studies

Alaska
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cannabis use do raise valiC uoubts wtiicn
cannot be dismissed or discounted.

The immediate psychological effects of
marijuana are tyincally a mild euphoria
and a relaxed feeling of well-being. The
user may feel a heightened sensitivity to
taste and to visual and aural sensations,
and his perception of time intervals may be
distorted. A desire to become high can
lead to a greater high; fear of becoming
high or ?eneral nervousness can cause the
user to fail to experience any high at all.
In rare cases, excessive nervousness or
fear of the drug can even precipitate a
panic reaction. Occasionally a user will
experience a negative reaction such as
anxiety or depression, particularly when he
takes In more of the substance than needed
to achieve the desired high. However, in
smoking marijuana, the usual method of
taking 1t in this country, the user can self-
titrate, or control the amount taken in,
since the effect builds up gradually.

Additional short-term effects arc an im-
pairment of inimcdiatc-past-mcmory facili-
ty ard impairment in performing psycho-
motor tasks. Experienced users seem less
impaired in this regard than naive users.

_ In extremely rare instances, use of mari-
juana has been known to ﬁreupltate psy-
chotic episodes; however, the consensus of
the experts seems to be that the potential
for precipitating psychotic episodes exists
only for a limited number of prcpsychotic

indicating thnt delta-9-TIIC (and possibl
other marihuana constltuentsg luive nn ef-
fect upon certain basic cellular mechanisms
which  involve the uptake of amino acids
nnd tinl nucleotides _info primary nuclear
components_such as DNA., ~ Since”this may
interfere with basm,blolo%lcal processes, the
Prellmmary data rajses fhe possibility tilar
he effects of marihuana, under sonic cir-
cumstances. may. lie more widespread on
tne %rgamsm linn bps been previously
thougnt:

Id. at ol

50. Depression of I'nsntii Testosterone Levels
After Chronic Intensive Marihuana Use. 290
X.Ungl.J.Med, 872 El974). Hut cf. Flusma
Testosterone Levels Before. During nnd After

WIE“lIgSlM%glﬂ].na Smoking, 29T N KliglJ.
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Eersons who could be pushed into psychosis
y any number of drug or nondrug-related
influences.

There is considerable debate as to the
long-term effects of marijuana on mental
functioning. Certain researchers cite evi-
dence of an “amotivational Syndrome"
among Ionﬁ-term heavy cannabis USers.
However, the main examples of this effect
arc users in societies where large segments
of the population exhibit such traits as so-
cial withdrawal and passivity even without
drug use. The National Commission con-
cludes that long-time heavy users do not
deviate significantly from their social
Feers in terms of mental functioning, at
gast to any extent attributable to marijua-
na use.e:

The experts generally agree that the ear-
ly widely-held belief that marijuana use di-
rectly cruses criminal behavior, and partic-
ularly violent, aggressive behavior, has no
validity. On the contrary, the National
Commission found indications that mari-
juana inhibits "the expression of aggres-
sive impulses by Facifying the user, Inter-
fering with muscle coordination, reducing
psychomotor activities and generally pro-
ducing states of drowsiness, lethargy, ti-
midity and passivity.-s2  Moreover, the
Commission and most other authorities
agree that there is little validity to the the-

51, Marihuana; A Signal of Misunderstand-
ing, too First Report of .lig National Com-
mission on _Marihuana mid Drug Abus
(Mnrob 1072). ﬁ tier rixo Marihlana an
Health, F?urh Report to the United States
Congress from the Secretary of Health, Edu-
cation nnd Welfare (10741, tvhich rends ut
12

While chronic users in the United States
have_used for appreciably shorter periods
of time than users overseas, studies of
American chronic users nre potentially of
rent importance _in assessmg possible” im-
lications of marihuana use Tor the Amer-
ican imputation. In one Inrge scnlc study
of undergrad%ate student use comrPansons
wero made between nouusrrs (including
those who bud done n limjted amount of ex-
perimentation), occasional users nud chronic
users (those who bad used three or more
times a week for tbrco years cr more or for
two years if use was “almost daily). No

AteuiRtp5)6-540 P.2S—B

ory that marijuana use leads to use of
more potent and dangerous dru%s. Al-
though it has been stated that the more
heavily a user smokes mari[j]uana, the
greater the probability that he has used or
will use other drugs, it has been suggested
that such use is related to ‘drug use prone-
ness' and involvement in drug subcultures
rather than to the characteristics of canna-
bis, per sc." s

The most serious risk to the public
health discerned by the National Commis-
sion is the possibility of an increase in the
number of heavy users, who now constitute
about 2% (500,000) of those who have
used the drug. Within this group certain
emotional changes have been observed
among "predisposed individuals” as a result
of prolonged heavy use. This group seems
to carry the highest risk, particularly in
view of the risk of retarding social adjust-
ment among adolescents if heavy use
should grow.

Most authorities have accepted the theory
that marijuana users develop a "reverse
tolerance”, that is, that a moderate user
needs less and less marijuana over time to
achieve a high. Recent research indicates
that this may lie true only up to a point,
and that beyond a certain intensity of use
a true tolerance be%ins to develops: If
true, this may be relevant regarding only

statistical differences in academic perform-
ance were found_ nor wns there any evidence
of reduce! motivation.. . . .~ Another
Ltudy of moderately usmg medical students
wholias used regularly Tor three or more
years and who Were “matched with
using medical students for intelligence,
fouud. no difference on an extensive battery
of neiiropsycbolngicnl tests.

52. [./.at70-T1.

53. Mnribuann nud Health, Fourth Rcixirt tu
the UnitCii States Congress front the Secre-
tary of Health, EduCation, mid Welfare
(1074) at .

54, «While tolerance to the effects of mari-
huana lias not keen generally observed among
American users, there is increasingly convinc-
ing evidence timt tolcrnnce “ c., larger dos-
ages required to produce the snino” effects
fouud with lower dosages) does develog,un-
der conditions of heavy, regular use. Given

non-
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heavy use of concentrated forms of canna-
bis, since marijuana use is self-limiting- due
to the forms in which it is taken.

The National Commission rejected the
notion that marijuana is physically addict-
ing. It also rejected the notion that mari-
juana as used in the United States today
presents a significant risk of causing ﬂsy-
chological dependency in the user. Rather,
the experimental or intermittent user de-
velops little or no psycholo?ical depend-
ence. Lengthy use on a regular basis docs
present a risk of such dependence and of
subsetiuent heavier use, and strong psycho-
logical dependence is characteristic of
heavy users in other countries. This pat-
tern of use is rare in the United States to-
day, however.

While there is no confirmed report of a
human ever having died from an overdose
of cannabis, the toxic levels of THC have
been determined from tests on animals.
The lethal dose for marijuana is approxi-
mately 40,000 times the dose needed to
achieve intoxication. The equivalent ratio
of intoxicating to lethal doses for alcohol
is4/1U and for barbiturates is 3/50.

The rumber of pcisons arrested for
marijuana possession has climbed steeOpIy
in recent years. In 1973, over 400,000
marijuana arrests occurred, a 43% rise
over the previous year. It should also be
noted that 81% of persons arrested for
marijuana-related crimes have never been
convicted of any crime in the past, and
91% have never been convicted of a drug-
related crime.ss

The justifications offered by the State
to uphold AS 17.12.010 arc generally that
marijuana is a psychoactive drug; that it
IS not a harmless substance: that heavy

the relatjvely low doses nml infrequent use
typical of présent patterns of use in the t'liit-
ell States it 1S not surprising that tolerance
has.not usually been " observed.

While the amounts _involved were usuall
large nud quite n,tP(PleaI of current use pat-
terns. the probability ,

drome In et least sorme American heavy users
must be considered,’ Murihunnu nnd Health,
Fourth Report to the I'nitcd States Congress

of a withdrawal Syn-
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use has concomitant risk; that it is capable
of prempltatlngi a psychotic reaction in at
least individuals who are predisposed to-
wards such reaction; and that its use ad-
versely affects the user's abilit¥ to operate
an automobile. The State relies upon a
number of medical researchers who have
raised questions as to the substance’s effect
on the body's immune system, on chromo-
somal structure, and on the functioning of
the brain. On the other hand, in almost
every instance of reports of potential dan-
ger arising from marijuana use, reports
can be found reaching contradictory re-
sults. 1t appears that there is no firm evi-
dence that marijuana, as presently used in
this country, is generally a darger to the
user or to others. But neither is there
conclusive evidence to the effect that it is
harmlessso The one significant risk in use
of marijuana which we do find established
to a reasonable degree of certainty is the
effect of marijuana intoxication on driv-
ing. We shall return to this aspect of the
problem later in this opinion.

Possi_blﬁ/ implicit in the State's catalogue
of possible dangers of marijuana use is the
assumption that the State has the authority
to protect the individual from his own folly,
that is, that the State can control activities
which present no harm to anyone except
those enjoying them.  Although some
courts have found the "public interest” to
be broad enough to justifY protecting the
individual against himselfs: most have
found inherent limitations on the police
power of the state. An apposite example
IS the litigation regarding the constitution-
ality of laws requiring motorcyclists to
wear helmets. Most of the courts address-
|n? the issue, including this one, have re-
solved it by finding a connection between

from the Secretary of Health. I'Mueatinn, nail
Welfare (1071) at 10. 75-SI.

55, Marihuapa: A Signal of Misunderstand-
ing. Appendix 11, at (>

56. Petitioner's witnesses. Doctors Fort and
UngrWdcr, both testified that marijuana was
not harmless.

57. E. g. Itnings v. State, 223 So.2d 330 (Fla.
1000;.
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the helmet requirement and the safety of
other motorists,ss but a significant number
of courts have explicitly rejected such re-
strictive measures as beyond the police
Bower_ of the state because they do not
enefit the public.5® Tyﬁlcal of the logic
of these latter cases is the dissent of Jus-
tice Abe in State v. Lee,680 in which the
Hawaii Supreme Court upheld a motorcy-
cle helmet requirement despite finding no
clear link between lack of the equipment
b% the motorcyclist and in#']ury to others.
The court reasoned that where a Ferson’s
conduct is so reckless, and the resulting in-
jury and death are so widespread as to be
of concern to the public, then the conduct
affects the public interest and is within the
scope of the police power. Justice Abe
dissented, citing a general right to be left
alone or liberty to do as you please. There
has to be a genuine harm to others, he
wrote, to justify such controls; a state
cannot simply decide what is in a person’s
best interest and compel its:

[13,14] We glean from these cases the
general proposition that the authority of
the state to exert control over the individu-
al extends only to activities of the individ-
ual which affect others or the public at
Iargieea as it relates to matters of public
health or safety, or to provide for the gen-
eral welfare. We believe this tenet to be

58, 11 g, Kingery v. Chnppcl, 504 P.2U 831

Alaska 1073)' People " v._ Biclmeycr, 54
isc.2.1 100, 252 X.Y.S.2cl 707 9007 ' Stnte
47 A2il 170

fghf5e 108 X.T.Super. 335

59. 1. g, American Matorcycle As
vids, 11 Mich.App. . 331, " 158 XAV.2d 72
10 8{; People v. Fries, 42 [U.2d 410, 250 X.
20 140 ). see EVCIlinrdt v. Xew Or-
gans. 208 423 (Ln.App.10C8), retia, 217
S0.2
5

s'n v. Da-

0
J
S, 0
.24 400 (1000): eogl v. Carmichael. 53
Misc2Ld 53. 0 X.Y.S.2d 212 1073 revid.
0 Mise.2d 353, 285 X.Y.5.20 031 (1008).
60. 51 Haw. 510, 405 P.2d 573 (1070).

61, SlmllarI¥ iN state_v. Ecr.tncr, 3 Haw.
327,403 P21d 300 (1072), which involved the
constitutionality of llawnii'd ranrijuana Btnt-
ote. Justice Abe noted his belief that the stat-
ute went be¥ond the police_ power of tho state
because of the lack of evidence that use of

basic to a free society. The state cannot
impose its own notions of morality, propri-
ety, or fashion on individuals when the
public has no legitimate interest in the af-
fairs of those Individuals. The right of
the individual to do as he Bleases is not ab-
solute, of course: it can be made to yield
when it begins to infringe on the rights
and welfare of others.es

[15,16] Further, the authority of the
state to control the activities of its citizens
is not limited to activities which have a
ﬁresent and immediate impact on the public

ealth or welfare. It is conceivable, for
example, that a drug could so seriously de-
velop in its user a withdrawal or amotiva-
tional syndrome, that widespread use of
the drug could significantly debilitate the
fabric of our society. Faced with a sub-
stantial possibility of such a result, the
state could take measures to combat the
possibility. The state is under no obliga-
tion to allow otherwise "private” activity
which will result in numbers of people be-
coming public charges or otherwise bur-
d_enm%the public welfare. But we do not
find that such a situation exists today re-
garding marijuana. It appears that effects
of marijuana on the individual are not se-
rious enough to justify widespread con-
cern, at least as compared with the far
more dangerous effects of alcohol, barbitu-

mnrijunna_harms anyone other tiinn the user.
There is, lie wrote, nailer the Xinwaii Consti-
tution a fundamental right of liberty to make
a fool of oneself so long as one's act does
not endanger others.
62, ct. L%Jett Co. V. Itnldrlgc. 25 U.S. 105
1191é12), S.Ct. 57, 09, 73 L.Ed. 204, 208
The "police Power_may he exerted in the
form of state legislation where otherwise
the effect may _li¢' to invade rights guaran-
teed by the "Fourteenth Amendment only
when such legislation hears a real and sub-
stantial relation to the public health, safe-
ty. morals, or some other phase of the gen-

oo

eral welfare.

63, see Roe v. Wade. 410 U.S. 113. 151 93
S.Ct. 705, 35 L.Kd.2d 147, 177 (1974) : Cra
v. State, 525 T21 524, 538 gAIask 1974}

11°2d 159, 170 (Alusku

%%30 v. Smith, 501 |'.2d
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rates and amphetamines. Moreover, the
current patterns of use in the United
States are not such as would warrant con-
cern that in the future consumption pat-
terns are likely to change e

[17-19& Research is continuinﬁ exten-
sively. Scientific doubts persist, however,
and that fact has significance for our ap-
plication of the law. It is a long-standing
rule of law that statutes designed to pro-
tect the public health will receive a liberal
constructiones We have seen repeated ex-
amples in recent years where scientific
doubts as to the safety of various products,
drugs, or environmental conditions have
been held to justify controls. There is a
presumption in favor of public health mea-
sures; when there is substantial doubt as
to the safety of a given substance or situa-
tion tor the public health, controls intended
to obviate the danger will usually be up-
held.

64. We recognize that more potent forms of
cannabis timn marijuana are commonly used
in other countries nud arc available on“a lim-
ited scale here. However, studies of use pat-
terns here do not Indicate_any grent likeli-
hood of a significant shift in use here to the
more potent Substances. If such a shift were
to occur, then Inurjunna use
acterized us a serious health problem.

65, 3 Sutherland Statutory Construction 5
71,02 {4th oil. 1074) and ‘the eases cited in
note 42 supra.

66. Sec Marihuana nnd Health, Fourth Regort
to the United States Congress from the
retory of Health. Education, and Welfare 103
1074). This report contains citations to the
most recent studies.

67. Evidcttcc thnt tnnn*uana has n detrimental
effect on driving performative, esr%eually as
the dose increases, continues to mount. It
linx been found to increase both braking nnd
starting times, to adversely uffect atténtion
nnd concentration abilities, and to detract
fr?m performance on n dividis| attention task,
all of 'which arc presumably involved in driy-

ing. A rceeut Cnuadian study of driving abil-

ity while inarijuaua-intoxicnted. _examined
dfivers performance under both driving course
and uctunl traffic conditions. A significant
decline_in_i*erformnnce us measured” by sev-
eral criteria wun found In most drivers test-

d h» char-

€C-
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But one way in which use of marijuana
most clearly does affect the general public
is in regard to its effect on driving. All
of which brings us to the opposite (from
the home) end of the scale of the right to
privacy in the context of ingestion or pos-
session of marijuana, namely, when the in-
dividual is operating a motor vehicle. Re-
cent research has produced increasin? evi-
dence of significant impairment of the
driving ability of persons under the influ-
ence of cannabises Distortion of time
perception, impairment of psychomotor
function, and increased selectivity in atten-
tiveness to surroundings anarently can
combine to lower driver abilitys: In this
regard, Ravin points out that marijuana
usually produces passivitz and inactivity, in
contrast to alcohol, which increases aggres-
siveness and is likely to result in overcon-
fidence in one's driving ability. Although
a person under the influence of marijuana
may be less likely to attempt to drive than

rd. liused on the accumulated evidence, it
seems clear that driving while under tlin"in-
fluence of marijuana s ill-advised. Mari-
huana and Health. Fourth Report to the U.
S. Congress from the Secretary of Health.
Education, nnd Welfare 10-11 °(1074).

I'etitioner's own experts do not disagree
witli the Secretary's conclusions. Dr. Grin-.
SKion testified timt " . . . it stands to
rensou thnt unybody who is intoxicated or
has a pxyeliouctivc 'drug in hitn should not
drive, heenusu there is no question ]
Ids wherewithal! is not with him, and | think
that would he tlio ease with niurijc inn." or.
Filicgluxx stilted timt " . . . “moderate or
heavy use of murl{uunn can definitlv inter-
fere ‘witli some of the local skills thnt would
he necessarx for the operation of a motor ve-
hicle. nnd therefore, in their recommendations
did take note of driving while intoxicated
us a potential danger to the public safety."
Hr. n%erlmdcr testified that although the
immediate effects of marijuana intoxication
oil the organs nud bodily functionx are transi-
ent nnd have little or'no permanent effect,
“there is a definite loss of some tpsymmuotsr
control, temporary impairment of time space
perception. . . . " Later in the course
of his testimony. Mr. Ungerleidcr concluded
that rceeut studies had proven timt driving
under the influence of marijuanu presents a
s%r,llptus risk resulting from “impuircd driving
ability.
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a person under tile influence of alcohol,
there exists the potential for serious harm
to the health and safety of the general
public.6*

F20-24] In view of the foregoing, we
believe that at present, the need for control
of drivers under the influence of marijua-
na and the existing doubts as to the safety
of marijuana, demonstrate a sufficient jus-
tification for the prohibition found in AS

17.12.010 as an exercise of the state's po-

lice power for the public welfare. Given
the evidence of the effect of marijuana on
driving an individual's right_to POSsess o
|n%est marijuana while driving would he
subject to the prohibition provided for in
AS 17.12.010. However, given the relative
insigificance of marijuana consumption as
a health problem in our society at present,
we do not believe that the potential harm
generated by drivers under the influence of
marijuana, standmgi alone, creates a close
and substantia’ relationship between the
public welfare and control of ingestion of
marijuana or possession of it in the home
for personal use. Thus we conclude that
no adequate justification for the state’s in-
trusion into the citizen's r ht to privacy
by its prohibition of possession of marijua-
na by an adult for personal consumption in
the home has been shown. The privacy of
the individual's home cannot be breached
absent a persuasive showing of a close nnd
substantial relationship of the intrusion to
a legitimate ?overnmental interest. Here,
mere scientific doubts will not suffice.

68. Current Alaskn_Intv enacted since tlig trial
of this ease_prohibits driving under tlie in-
fluence of nil linthieinogeiiic ,d_rugi. AS 23-
35.030, Alaska Inw alsa specifically prohibit
operation of n boar while under“the iufin-
enrc of ninrijimnil. - AS 05,25.000.

There doeS not nol, exist n means for de-

tecting .the presence of cnnimbis in the body
which™ is nvnilnble for practical use by law
enforcement agencies. Snob means nirc in
use in laboratories, however, nnd rcscnrcli IS
progressmg townrd a device which could be
use Pa/ police In the wa%/ timt brentimlyzer
tests for alcohol are used now.

69. . Wc do nat intend to haply timt the right
of privacy in the home d%e% not npplygto

The state must demonstrate a need based
on proof that the public health or welfare
will in fact suffer if the controls arc not
applied.

The state has a legitimate concern with
avoiding the spread of marijuana use to
adolescents who may not be equipped with
the maturity to handle the experience pru-
dently, as well as a legitimate concern with
the problem of driving under the influence
of marijuana. Yet these interests are in-
sufficient to justify intrusions into the
rights of adults in the privacy of their own
homeses Further, neither the federal or
Alasita constitution affords protection for
the buying or selling of marijuana, nor ab-
solute protection for its Lse or Possessmn
in public. Possession at home of amounts
of marll]uana indicative of intent to sell
rather than possession for personal use is
likewise unprotected.7o

In view of our holding that possession of
marijuana by adults at home for personal
use is constitutionally protected, we wish to
make clear that wc do not mean to con-
done the use of marijuana. The experts
who testified below, including petitioner's
witnesses, were unanimously opposed to
the use of any psychoactive drugs. We
agree completely. It is the responsibility
of every Individual to consider carefully
the ramifications for himself and for those
around him of using such substances.
With the freedom which our society offers
to each of us to order our lives as we See
fit goes the duty to live responsibly, for

children. see llreesc v. Smith. 51}1 1V-M
159, 107 (Alaska 1072). We note timt dis-
tingt government  interests witli reference to
children may justify legislation timt conlil not
properly lie applied to nililts.

70. Statistics indjcate tlmt few arrests for
simple leixscssioli orenr in the home except
when other crimes are simultaneously being
investigated. ~ The trend In general “in faw
enforcément seems to be toward minimal ef-
fort against simple users of nmrijiimm. and
concentration of efforts against dealers and
users of more dan,%erous Substances.  More-
over, statistics indicate Ibat most arrests for
pssession of nmnIJ,unnn in Alaskn result In
Ismissals la-fore triul.
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our own sakes and for societ%'s.. This re-
sult can best be achieved, we believe, with-
out the use of psychoactivc substances.

[25,25] We briefly address Ravin's
second assertion of error, namely that AS
1/.12.010 (enies him due process and equal
protection of the law. The argument is
two-fold. ~ First, Ravin asserts, the pro-
scription denies equal protection because the
other commonly used "recreational” drugs,
alcohol and tobacco, are not proscribed,
though they inflict far more damage on the
\iser than does marijuana. We reject,
however, the assumption that the legisla-
ture must aﬁply 61!15“ controls to equal
threats to the public health. Assuming
some degree of control of marijuana use is
Fe_rmlssmle, it does not follow that the po-
itical obstacles to placing controls on alco-
hol nnd tobacco should render the legisla-
ture unabic to regulate other substances
equally or less harmfulz: It is not irra-
tional for the legislature to regulate those
public health areas where it can do so,
when there exists other areas where con-
trols are less feasible.

537 PACIFIC REPORTER, 2d SERIES

of the relative harmlessncss of marijuana.z
In other cases, courts have deferred to
the Ie?islative finding of facts implicit in
the classification.zs  However, in everK
case in which statutes have been struc
down, the st-tutory scheme classified mari-
juana with, or subject to equal sanctions
with, the most dangerous eroscribed drugs.
In Alaska, however, “hard" drugs are in a
completely different categoryzs from mari-
juana, with substantially greater penalties
for misuse. The drugs with which mari-
juana is_ﬁrouped in AS 17.12.1503) are
not so different from marijuana that yet
another classification must be set up for
marijuana alone. Wc find no merit to
Ravin's contention on this point.

[28]  One other facet of this petition
remains for discussion. Ravin urges us to
recognize that whatever harm results from
marijuana use is far outweighed by the
negative aspects of enforcement. Over
400,000 persons were arrested for marijua-
na-related crimes in 1973; 81% of them
had no previous criminal records. Using
these statistics, and asserting that marijua-
na use docs not pose a substantial public

(27 Ravin also attacks as irrational health threat, Ravin questions the wisdom

the classification of marijuana with the
other drugs covered by AS 17.12.150(3)
("depressant, stimulant, or hallucinogen-
Ic"). He may be correct that marijuana is
the least harmful of the drugs covered b
AS 17.12.150(3), but that alcnc is not suf-
ficient to make the classification irrational.
In a number of cases the classification of
marig)uana either as or with narcotic drugs
has been struck down as irrational in view

71 src I'. S. v. Maiden, 305 KSu7p7p. 743 éP.
C0||||._10738' I'. S. v, Kiffer, 477 R2tl 31))
(20 (ir. 1073). " In’ atini-kiiiR n complex prob-
lem. (lie mute need ngt choose hetween at-
tne'.iac e-ery aspect of Hint problem or not
nttnckini: thut _problem_ at nil. Dnmindec
e. Williams. 307" U.S. 471, 90 S.Ct. 1103, 20
L Kd. %,07,0); McDonald v. Bonng of
issioner. S. £02, 69 S.

of AS 17.12.010. We note that the Alaska
Bar Association, American Bar Assoc! -
tion, National Conference of Commissim.-
ers on Uniform State Laws, National Ad-
visory Commission on Criminal Justice
Standards and Goals and the Governing
Board of the American Medical Associa-
tion have recommended decriminalization
of possession of marijuana. The National
Commission on Marihuana and Drug

818 (1972); « Stnte v. Zorncs, 475 P.2tl
109 (Wnali.1970).

73. M. j.. Hottix v. United Stales, 40S F.24

503 ﬁ)tl| ("ir, 190'&); Commonwealth v. r.eie,
243 N.K.2il 898 (Mnss.IOC!)) . Miller v, Tex-
as. 458 SW.20 (SO (Tcx.Crim, f)p.197 ;
Unities v. Stnte. 225 So.2il 330 (FIn.WO!):
People v. McKenzie. 1(3) Colo. 521, 458 P.2il
232 &1909%; People v. Stnrk. 157 Colo. 59.
*100 P.2il 921 (19 53. Krc Slate v. Kantncr,
53 Haw. 327. 493 P.24 300 (1972).

74 Sec AS 17.10.010 ct seq. (The Uniform
Narcotic Prog Act).
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Abuse has recommended that private <>
scssion for personal use nu longer be an
offense. A Canadian study has arrived at
similar results. And at least one state, Or-
e?on, has already decriminalized possession
of small amounts of marijuana.”

In opposition, the State argues that un-
der Alaska's constitutional system of sepa-
rate but equal branches of government the
issue is a "political controversy over the
State's fundamental policy .oward the drug
marijuana". Thus, the "issue should be
properly determined by the people’s elected
representatives”. We agree that determi-
nation of the wisdom of a particular legis-
lative enactment is more properly the sub-
ject of investigation and resolution by the
egislature rather than the judiciary.

The record does not disclose any facts as
to the situs of Ravin's arrest and his al-
leged possession of marijuana. In view of
these circumstances, we hold that the mat-
ter must be remanded to the district court
for the purpose of developing the facts
concerningf Ravin's arrest ana circum-
stances of his possession of maryuana.
Once this is accomplished, the district
court is to consider Ravin's motion to dis-
miss in conformity with this opinion.

_Remanded for further proceedings con-
sistent with this opinion.

BOOCILEVER, Justice (concurring,
with whom CONXOR, Justice, joins).

_Because of the importance of the issues
discussed in this case and the possibility
that portions of the opinion may lie con-
strued as substantially circumscribing the
Alaska Constitutional right to privacy, |
find it necessary to file this concurrence.
By its reliance on certain United States Su-
preme Court cases: and the manner in

75. 0.K.X. 107.-07. The Alaska lecisinturo
have also_recently passed n bill which would
decriminalize iHisscssinn of mnrijunnn in cer-
tain contexts.

[, Stanley v. Qcpritiu. 3'H V,S. 557.. 50 S,Ct.
1213, 27 LKd.2d 312 (I[])tnl - tiriswohl v.
Connecticyt. 351 C.S. 47>, 'S3 S.Ct. 1075,
11 1-Kd.2d 510 (1005).
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which some of the conclusions are set forth,
the opinion may be read as limiting the
right of privacy principally to protection of
activities enga%ed in within the confines of
the home* The opinion relies chiefly on
United States Supreme Cot', precedent,
although there is no Federal Constitutional
provision corresponding to art. |, § 22 of
the Alaska Constitution which specifics
that “the right of the people to privacy is
reco?mzed and shall not be mfrmged”.
While Federal cases defining the right of
privacy derived from other provisions of
the United States Constitution are of as-
sistance in determining the perimeters of
our constitutional nght to privacy, we are
certainly not hound by those cases in
construing the separate Alaska provision.
Even when Alaska Constitutional provi-
sions are closely akin to those of the Fed-
eral Constitution, we have stated:
While we must enforce the minimum
constitutional standards imposed upon us
by the United States Supreme Court's
interpretation of the Fourteenth Amend-
ment, we arc free, and we arc under a
duty, to develop additional constitutional
rights and privileges under our Alaska
Constitution if we find such fundamental
rights andJJrlv[Ieges to be within the in-
tention and spirit of our local constitu-
tional language and to be necessary for
the kind of civilized life and ordered lib-
erty which is at the core of our constitu-
tional heritage. Wc need not stand by
idly and passively, waiting for constitu-
tional direction from the highest court of
the land. Instead, we should be moving
concurrently to develop and expound the
|or|nC|pIes embedded in our constitutional
aw.s
Although the majority opinion emphasiz-
es the right of privacy in the home, it rcc-

2. The court writes timt art. |, § 22 of thg
Alaska Constitution * . . . was Intende
hoom%;,ve recognition ami protection to the

3. linker v, City of Fairbanks, 171 I'2tl 3X0.
m(01-02 (Alaska 1070) (footnotes omitted).
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ognizes that analysis of the Federal deci-
sions does not indicate that the right of
prlvac?]/ is relegat 1 to the home. It is
true that Griswold v. Connecticuta invali-
dated a Connecticut statute prohibiting the
distribution of contraceptives and the dis-
semination of birth control information to
married adults b}/ finding a right of priva-
cy, emanating from other constitutional
provisions, within which the marital rela-
tionship, arguablf/ home related, was pro-
tected. But the later case of Eisenstadt v.
Bairds held that a statute prohibiting the
distribution of contraceptives to unmarried
persons but allowing such distribution to
married persons violated the equal protec-
tion clause of the fourteenth amendment.
In so holding, the Court referred to Gris-
¥vo|d ard explained what the case stood
or.

If under Griswold the distribution of
contraceptives to married persons cannot
be prohibited, a ban on distribution to
unmarried persons would be equally im-
permissible. It is true that in Griswold
the right of privacY in o.uestion inhered
in the marital reationshidp. Yet the
marital couple is not an independent en-
tity with a mind and heart of its own,
hut an association of two individuals
each with a separate intellectual and
emotional makeuE]._ If the right of pri-
vacy means anything, it is the right of
the individual, married or single, to be
free from unwarranted governmental in-
trusion into matters so fundamentally af-
fecting a person as tl e decision whether
to bear or beget a child."

The Court held that the right of privacY
involved being free to decide for oneself

4. UM US. -no, sn s.ct. ir7s w u.Ed.21
310 (191m ).

5, 405 U.S. 4« 02 S.t't 1020, :tl L.I'd24
310 (L072).

G K 403 US. ut 45 02 S.Ut. nt 3035, 31
L.Eti.2d at 562,

7. 410 US. 113. 03 SCt 705, 35 LIM.2d
117 (1073).

8 1. 410 US. at 153, 03 SCt at 727, 35
LR A
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whether to bear or beget a child, a right
relating to the automony of the individual,
not to a place.

Similarly, Roc v. IVade/ in upholding
the right of a woman to decide whether
sr&e should terminate her pregnancy, stat-
o

This right of privacy, whether it be
founded in the Fourteenth Amendment's
concept of personal liberty and restric-
tions upon state action, as we feel it is,
or, as the District Court determined, in
the Ninth Amendment's reservation of
rights to the people, is broad enough to
encompass a woman's decision whether
or not to terminate her pregnancy.s

Again, the right of privacy pertained to
the freedom of the individual to decide as
to her course of action and was unrelated
to any situs.

On the other hand, there ate the Stanley
—Paris Adult Theatre | group of casess
holding that the "broad power to regulate
obscenity does not extend to mere posses-
sion by the individual in the privacy of his
own home" although obscenity is not other-
wise constitutionally immune from state
regulation.

Thus it appears that the United States
Supreme Court has found a right of priva-
Cy to exist as to activities within the home
or with reference to values associated with
the home, and, additionally, as a right of
personal autonomy, to make decisions that
shape an individual's personal life 1o

Since the citizens of Alaska, with their
strong emphasis on individual liberty, en-
acted an r.mendmert to the Alaska Consti-
tution expressly providing for a right to

9. Stanley v. Cenrgin. 594_U.S. 557. R9 S.Ut.
124327 LEI1217542 17X51)£: Paris Adult
Theatre | v. Slaton. 413 US. 4. 93 S.Ut.
2025, 37 LKd.2.1 440 (19731 : Un toll States
v. Oritn. 413 U.S. 139, 93 S.Ut. 2(574, 37 I..
IM.24 513 197%) United States v, 12 200-
Ft. Heels, 413 U.S. 125 93 S.Ut. 25505, 37
L.Kd.Pd 500 (1973).

10. On Privacy: Uuiistittitinnnl Protection for
Fleor%%r)\al Liberty. IS N.Y.U.L.ilcv. U70. 703
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privacy not found in the United States
Constitution, it can only be concluded that
that right is broader in scope than that of
the Federal Constitution. As such, it in-
cludes not only activities within the home
and values associated with the home, but
also the right to be left alone and to do as
one pleases as long as the activity does not
infringe on the rights of others. Thus, the
decision whether to ingest food, beverages
or other substances comes within the pur-
view of that right to privacy.u:

The right to privacy, however, is not
monolithic. For example, the right to de-
cide whether to eat strawberry Ice cream
cannot be placed on the same level as that
of deciding whether to bear a child.
Moreover, the importance of the right may
properly be related to the place where it is
exercised, for example, at the home or in
the market place. ~Other considerations
would be the nature of relationships in-
volved (marital, doctor-patient, attorncy-
clicnt, etc.), the particular activity in ques-
tion and the individual's interest in it.

Having discussed generally the contours
of what | {)erceive to be the right to priva-
cy under the Alaska Constitution, | shall
turn briefly to the test utilized by the court
in determining infringements of that right.
Particularly in equal protection cases, hut
also as to cases alleging infringement of
other constitutional rights, the United
States Supreme Courti2 and this courts
in the past, have followed a two-tiered test.
If the right involved was deemed to be
“fundamental”, a statute infringin% upon it
was required to be “necessary” to further a

11. Gray v. Stnte, 525 \2il 524 (Alaskn 1971).

12 .Sro lintes V. Little Itoek, 301 U.S. 510, SO
SCt 112 | LIM.21 IS0 {19((1%)| [thu V.
Wade. 410 U.S. 113, 93 S.Ct. 705. 55 L.IM.
21147 (197.0).

13, I_736mlvii Transport. Inc. v. Stnte. 552 [*
21 OéAlaska 975) : llrcese v. Smith, 501
P21 159 (Alaska 1072).

14 Lynlen Transport. Inc. v. State. 532 P.21
700.°700 (Alaskn 1075).

15 Wheru a fundamental right has required
use of the compelling state interest test, only
one law has been found valid by the Supreme

"compelling state interest’. .Viiercas if
the right mfrmgied upon was classified as
non-fundamental, any rational basis that
might be conccivt) to justify the legisla-
tion was held to be sufficientia As a
practical matter, the test was result orient-
ed, since once a rlﬂht was declared to be
fundamental, the challenged regulation or
legislative act would be stricken,is whereas
otherwise some reason could usually be
found to sustain it.

| agree with the maLority’s departure
from that test in areas where wc have dis-
cretion to depart from standards estab-
lished by the United States Supreme Court.
With reference to laws challenged as in-
vading the Alaskan ri?ht of privacy,o |
would apply a single flexible test depend-
ent first upon the importance of the right
involved. Based on the nature of that
right, a greater or lesser burden would be
placed on the state to show the relationship
of the intrusion to a legitimate governmen-
tal interest. | agree with the majority
opinion that interference with rights of
R_rivacy within one's home requires a ver
igh level of [ustn‘lcatlon. Similar consid-
erations would apply to certain relation-
ships, without reference to situs, i. c. attor-
ncy-client, doctor-patient, nricst-ﬁarishio-
ner, marital relationship, parent-child. In
all cases involving a right of privacy, | be-
lieve that the relationship of the intrusion
to a legitimate governmental interest must
be carefully examined. The court should
not abandon protection of the right of an
individual to decide how to conduct his life
because a rational basis may be "con-

ﬁ
-
= ~
(=
|
=

16, Of enurse, in any event where Federal
Constitutional rights” nre involved, we must
lit leust ap;%ly the minimum- strmlur.ls pro-
seribed by thé United Stales Sugreme Court.
Halter v, Cltz of Fairbanks, 171 I'.2d 38I*,
401-02 (Alaska 1970).
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wived" for the legislation in question.
The importance of the governmental inter-
est and the means utilized to accomplish
this goal must be balanced against the na-
ture of the particular right of privacy.iz

Applying this test to the facts in this
case, assuming that the defendant was
found in possession of marijuana in an au-
tomobile, | agree with the majority that a
valid .reason existed for the prohibition due
to the proven effect of mar;juana on driv-
ing, and the unavailabilitK of practical tests
for mscertaining whether one is un-
der the influence of an hallucinogenic
when- balanced against the rather minor
status of the ri?ht involved, to possess
marijuana in public. Accordingly, I would
affirm the order denying the motion to dis-
miss.

COXXOR, Justice (concurring).

| concur in the majority opinion and the
segarate concurring pﬁmlon of Justice
BOOCIHEVER, but wish to add some ob-
servations.

The decision today properly leaves unan-
swered the question of how far the right
to privacy, in_connection with the posses-
sion of marijuana, extends outside the
home. Such a determination can be made
only when we are presented with specific
facts against which the individual's claim
of privacy can be measured, as opposed t
the state’s assertion of powei to contro
the possession of marijuana. Under the
test wc have employed in determining the
scope of the right to privacy, it is neces-
sary-to_balance these conflicting claims and
determine whether the state’s prohibition
bears a direct and substantial relationship
to effectuating a legitimate state interest.

The record in the case liefore us docs
not contain facts about the particular cir-
cumnances in which appellant possessed
marijuana. Accordingly, we must remand

17 BNVJ'Lltev. (570 at 705.

|. The right to privacy which receive

d uro-
trction in ltoc v. Wade, -410 U.S. IKI,
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the case for further elucidation of the
facts.

It is certain that the right to privacy
docs not vanish when one leaves the home..
There are certain aspects of personal au-
tonomy which one carries with him even
when he ventures out of the home, though
the claim to privacy diminishes in propor-
tion to the extent that one's person and
one's activities impinge upon other persons.
But, in order to trace the contours of the
right to privacy, it will be necessarr to en-
gage in a critical analysis of the tacts of
each case which presents itself for deci-
sion.  Only in this fashion can the right to
privacy, outside the home, be determined
on a reasoned, coherent basis so as to fur-
nish the courts and the public with reliable
rules of action. Much definitional work,
therefore, remains to be done in the cases
yet to be determined.

In the Matter of the ALASKA BAR AS-
SOCIATION, Petitioner,

V.
Robert F. MARTIN, Respondent.
No. 2495.

Supreme Court of Alaska.
July 14, 1975,

The Bar Association brought discipli-
nary proceeding and recommended a ftts-
pension. The Supreme Court held that the
respondent's misconduct warrants suspen-
sion from practice for a period of 0:
months.

Suspension ordered.

S.Ut. 795, 35 147 (1173), lias uothini:
to do with the locus of the home nnd, for the
most pnrt. is concerned with matters occur-
ring outside the home.
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Alaska House of Representatives

January 28, 1987

Rep. Niilo Koponen, Co-Chair
House Committee on Health
and Social Services

Capitol, Room 104

Juneau, AK 99811

Dear Rep. Koponen:

At its first reading on January 19, HB 55 was referred to
your committee on health and social services. I would very
much appreciate it if you would hold a hearing on this bill as
soon as you possibly can.

HB 55 would recriminalize the possession and use of
marijuana. This bill is identical to last year"s HB 264,
which was scheduled for hearing twice in HESS, but for unknown
reasons was not heard either time.

Inasmuch as public concern about the use of marijuana has
grown considerably over the past few years, and scientific
studies have validated the public®s concern, 1 hope you can
agree that HB 55 should be heard by the Legislature. In the
attached packet of background information you will find
resolutions from a wide rarae of organizations, including the
leaders of Alaska®™s students themselves. They agree that if
we are to make any real prooress in our efforts to combat the
debilitating presence of illegal drugs in our schools and 1in
society, we must recognize our marijuana law for the symbol of
permissiveness that it;is. Under current law (AS 11.71.990(4)
and AS 11.71.140-190) marijuana is classified as a controlled
substance, and has been so held by the courts (See State v.
Resek, 706 P.2d 706).

I hope that | can count on you to schedule HB 55 for a
hearing as soon as you can. IfT you need any further inform—
ation on the bill, please contact me or my staff.

Best regards

Rep. ° artin

TM/Z jwm
enclosures
second original to Rep. Ellis



KETCHIKAN LODGE No. ..... .,

BENEVOLENT AND PROTECTIVE ORDER OF ELKS

BOX 5177
KETCHIKAN, ALASKA

April 1Ib, 1987

a laslca Elks Lodges:

The enclosed resolution was read, and adopted on our
lodge floor April 8, 1987. \

Present.during our meeting v/as our State President,
George Robinson. We sincerely hope that your.lodge

will also endorse it. Under separate copy please forward
it to your state representative, and Senator.. There
is a MAr curr™"iiyf pending to criminalize the posse- 1
ssior/of marijuana,”ana hopefilly this will have some
impact":- - -—————— =

Exalted Ruler, Lodge #1A29



KETCHIKAN LODGE No. 1429

BENEVOLENT AND PROTECTIVE ORDER OF ELKS
BOX 5177

MaL i Udhist Reqpliti oD

WHEREAS, Elks members, citizens of the State Alaska, are con—
cerned about the prevalent use and abuse of the drug marijuana;
and,

WHEREAS, adults may now possess 4 ounces of marijuana for
their own personal use in their home, even though children may
reside in these homes; and,

WHEREAS, research has demonstrated that marijuana usage 1is
occurring more frequently in earlier age groups; and,

WHEREAS, marijuana has been found to be harmful, both mental —
ly and physically, to be addictive, to build tolerance and may be
ten times more potent than ten years ago, significantly increasing
health risks; and,

WHEREAS, marijuana has been found to 1impair motor skills,
making it dangerous to operate any mechanical equipment; and,

e WHEREAS, marijuana is considered a '"gateway drug"™, the use of
it introduces the "high"™ experience and may lead to users seeking
stronger drugs; and,

WHEREAS, the State of *S$aska statutes pertaining to marijuana
are not in conformity with National and International laws; and,

WHEREAS, the Supreme Court of Alaska has stated that "no one
has "the right to do things 1in their own home which will affect
others adversely”™; and,*

WHEREAS, the Supreme Court of Alaska further stated, "when
there 1is a substantial doubt as to the safety of a substance or
situation of Public Health, controls to obviate the danger will
usually be upheld";*

THEREFORE, BE IT RESOLVED that Elks members, citizens ot
Alaska, respectfully urge our public officials in the State gov-—
ernment, including the Legislature, to make the possession of any
amount of marijuana illegal, by all appropriate and lawful means.

¢Reference - Raven case, 1975
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. "h~

HB55 is a blanket provision which would make possession or use e
of less than one-half pound of marijuana by anyone a class 3
misdemeanor. Some of the conduct which this bill would cover (such as
use or display of any amount in a public place, possession of _any amount
while operating a motor vehicle, or possession of more than four ounces
of marijuana anywhere) 1is a class B misdemeanor under existing law. See
AS 11.71.060. Some of the conduct which this bill would make a crime
(such as delivery of less than one-half ounce or possession of less than
one ounce in public) 1is classified undpr current law as a "violation",
punishable by a fine. See AS 11.71.C70. The penalties under current
law for other conduct such as delivery of one-half ounce or more,
delivery to a minor, or possession of any amount on school grounds would
not be altered. Penalties under existing law for these offenses range
from A misdemeanor to B felony level. See AS 11.71.030, .040, and .050.

The passage of HB55 would have fiscal impact on the Department

of Law in three general areas: (1) the cost of defending the new law
against constitutional challenge; (2) the cost of processing the
resulting additional criminal cases; and (3) the cost of educating the
public about the new law. These three areas are discussed separately
below.

1. f Defending the New Law

In 1975 the Alaska Supreme Court in the case of Ravin v.
State, 537 P.2d 497 (Alaska 1975), ruled that under Art. 1, Sec. 22 of
the Alaska Constitution the state <could not prohibit possession of
marijuana by adults in their own homes for personal use. The court held
that the state had not demonstrated the existence of a legitimate state
interest which was strong enough to jJustify the vregulation of this
conduct.

Since passage of HB55 would make it a crime for an adult to
possess any amount of marijuana anywhere, including in his or her own
home, the constitutionality of the new law is certain to be challenged.
An appellate court will have to decide whether the state has proved that
there i1s a "compelling state interest” 1in the prohibition of the use of
marijuana which 1is sufficient to outweigh an individual®s right to
privacy under the state constitution. It is extremely 1important,
therefore, that the legislature®s consideration of this bill 1include
extensive public hearings, debate or. the social policy merits of the
proposal, and the <collection of the results of the most recent
scientific, medical, and pharmacological studies regarding the physical,
emotional, and social effects of marijuana usage.

Ir addition to the necessary legislative hearings, evidentiary
hearings at the trial court 1level can be expected when a challenge to
tho new law ir. filed. Challenges tc the r.cw law will most likely arise
i ~.c context rf£ a do:endant®s pretrial motion to dismiss a criminal
prom-ei-cution. "e.hen responding to such T defense motion, the pro-r.cutcr
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would, 1in essence, have to convince a court to reverse the ruling in the
Ravin case. In order to demonstrate that the result 1in Ravin 1is no
longer correct, the prosecutor would have to present convincing,
scientifically accurate, evidence that the effects of marijuana usage
are so injurious to a person®s mental and physical health as to justify
the legislative decision to totally prohibit use of marijuana by anyone
at any time (as opposed to use by minors or use by a person who is
operating a motor vehicle- both of which are already prohibited under
current law).

The presentation of this®convincing evidence will require the
prosecution to present expert testimony from authorities who have

conducted recent research in thicarea. Out-of-state witnesses in
medical and scientific fields charge a fee for their services. These
fees will vary from 1individual to individual, but are expected to
average at least $100 per hour. This wouldinclude services for
consultation, witness preparation and actual testimony. Costs will be
incurred for expert witness transportation, food and lodging, and other
incidental expenses. Additionally, there will be some costs for
preparation of exhibits and written reports. To the extent possible,”
the Department of Law would attempt to presentwritten testimony in
situations where it is not feasible to fly a person to Alaska to testify
in person. We estimate that a minimum of six expert witnesses wlill be
required to attempt to suecessfullyv defend thenew law at the trial

court level.

Hearings at the trial court level can reasonably be expected

to take several days. A substantial commitment of attorney time will be
required for scientific and legal research in preparation for the
hearings, actual court time, Jlegal briefing, and the preparation of
proposed findings of fact. Since prosecutions under the new law will
occur statewide, defense challenges may be raised at the same time in
different parts of the state. The extensive hearings described above

may have to be held in more than one judicial district in the state.

Regardless of which side prevails at the trial court level,
the lower court ruling would almost certainly be followed by an appeal.
At a minimum, such an appeal (or appeals) w"ould required additional
legal research, a thorough review of the record, the drafting of briefs,
and oral argument before the appellate court.

2. New Criminal Cases

Although some of the conduct included within the scope of HES55
is already against the law, much behavior which 1is now classified as a
"violation" or which 1is not now ar. offense of any sort will become 2
misdemeanor crime. It is difficult to accurately predict in advance the

iqp%ct which the passage of H355 wvili have on ehe <criminal jJustice
CII C I
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Some law enforcement officers who work primarily 1in the drug
enforcement area believe that the new Jlaw could potentially result 1in
"thousands” of new misdemeanor cases a year. They believe that the bill
would cause an increased enforcement effort both 1in the areas not now
covered by existing law and agairst persons who commit minor offenses
which are already against the law. A great number of the new? cases
would arise from situations where law”enforcement officers note commonly
discover small amounts of marijuana (as when an officer responds to a
domestic disturbance call and sees some marijuana plants iIn a person®s
home, or when a person 1is arrested for a minor offense and a routine
search for weapons reveals some marijuana cigarettes in the person®s

pocket, for example). Incidents of this sort occur frequently now? but
do not generally result 1in any criminal prosecution for the marijuana
possession. Many of these cases are likely to be referred for criminal

prosecution if HB55 becomes law.

Prosecutors generally predict a lesser number of new potential
criminal cases under HB55 than do police. Once the public becomes aware
of the new7 law, people are likely to be more careful about not allowdng
marijuana or smoking paraphernaliato be exposed 1in plain view in their
homes, for example. Judging from the number ofminor marijuana offenses
prosecuted prior to the Ravin decision in 1975, prosecutors expect a
"few hundred™ new criminal cases a year.

*

Cases which are accepted for prosecution will require attorney

time both at trial and in preparation for trial (i.e., preparation of
search warrants, response to defense motions, evaluation of results of
laboratory analysis, pretrial witness preparation, etc.). To handle
screening of the expected case referrals, andto prosecute the

additional cases, ti.e criminal division will require the addition of at
least two Attorney 11l positions 1in Anchorage. It is anticipated that a
half-time attorney will also be needed iri the Fairbanks District

Attorney®s office.

This fiscal note reflects the fact that the pretrial diversion
program will be entirely eliminated in FY 88. Anticipating that more
than fifty per cent of defendants would qualify for diversion, we must
Drepare for a gross increase 1in the number of cases that will go to
trial.

3. Public Education

Ir. order to infoi*m the public of the changes in the law? the
gparr.r.c-nr c¢f Taw will develop and disseminate public r.cticcs oxgl air.ir.g
.he rev lav;. These notices will include newspaper ads and brochures,
or.c will be modeled wupon the public education notices which were
fisrribuced statewide 1in connection with the new drug law in 1i9SZ and
ths new >™1 and drinking ace laws 1in 1983. Based upon experience with

earlier r-cites, approximately M8,000 will be r.eedec to wcr the
emicfr of vricinr, 1 v ¢ , cvncFutcins, n:h!icr.tion. me distribr.fi ft .



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. -5

In addition to the costs explained above, it 1is anticipated
that the passage of this bill will result in increased costs to other
components of the criminal jJustice system, including law enforcement,
the courts, the public defender agency, and corrections.



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No.  "® *°

Fiscal Analysis

1. Defending the New Law
Admin. & Support Component/Prose. - BRU
Object Total
Contractual Services -
Professional fees scientific experts
120 hrs. X $100 = $12,000 $12,000
Experts® staff support, preparation
of exhibits, written testimony

50 hrs. X $40 = $2,000 2,000

Experts®™ travel to attend hearings
and offer testimony

6 trips X 4 days X $80= $1,920subsistence 1,920
6 trips X $1,500 = $9,000 travel 9,000
$24,920

This amount will be required for both FY 88 and FY 89, to
both trials and appeals.

cover



Fiscal Analysis - fcont"d)

2. New Criminal Cases

Third Judicial District - Anchorage

Atty 111 Atty 111
(PFT~) (PFT) Total
Personal Services *"62.6 62.6 125.
Travel - Witness travel
subsistence, atty. travel 1.8 1.8 3.6

Contractual Services
office comir.o. equip, repairs
copy - postage

—N
o>
N
[ F
N
IS

Commodities - Ongoing
office consumables
Law library

——
NO oo
—
O

N

EaN

Commodities - one time
New position materials 1.2 14 2.4
8.4
Equipment - one time
New position equipment 1.5 1.5 3.0
73.7 73.7 147.4

of



CONTINUATION of FISCAL NOTE ANALYSIS*
For Bill/Resolution No. "5~

Fiscal Analysis - (ccnt®d)
Fourth Judicial District - Fairbanks
Atty. 111
(PPT) Total
Personal Services 35.7 35.7
Travel - Witness travel
subsistence, Atty. travel 1.8 [.S

Contractual Services
office commo., equip, repair
copy - postage

"
o
—_
[ ]

3.6
Commodities - Ongoing
office consumables
Law library

e
[NYe’]

Commodities - one time

New position materials 1.2 1.2
A2

Equipment - one time
New position equipment 1.5 1.5

AG.8



CONTINUATION of FISCAL NOTE ANALYSIS-

For Bill/Resolution No. .

Fiscal Analysis - (cont"d)

3. Public Education
Admin. & Support Component/Prose¢ BP.U
Object Total
Contractual Services - one time
writing, layout, typesetting, -
publication and distribution of
public notices and information

brochures describing the changes
in the la-/. 18.0 18.0

18.0

Summary of Expenses

New
Defending Criminal Public
the new law Cases Education Total
Personal Services 160.9 160.9
Travel 5.4 5.4
Contractual 24.9 10.8 18.0 53.7

Commodities 12.6 12.6

Equipment 4.5 4.5

24.9 194.2 18.0 237.1

Costs"beyond FY 88 include a 3 per cent inflation factor, less one-time
items. The costs for defending the new law will occur in both FY S8 and
FY 89 and they will be eliminated thereafter.



Position Title

_ Attorne g |11
Time Status « Staff Months
PPT 12
L Vo ' V |
Type of Expenditure
1 2

Salary 28,128
Henctits 1,576
Premium Pay
Qilier

Total Personal Services
Travel
Contractual
Commodities
Equipment
Other

Total Cost

Funding Source for Total Cost
Federal Receipts 1002
G. F. Match 1003
General Fund 1004
I-A Receipts 1006
CIP Receipts' 1061
Other

n- ..... .

Agenc
Request For gBRUy

New Position

Component

No. of P(isitions Range/Step 27 llarg. Unit X

Location Election District
JBA - Fairbanks 16

Justification

Amount This permanent part-time position at Fairh.ink: in
3 required to handle the influx of new case: that
will result when marijuana violaljoin , or any u«t
., W% of marijuana, which is not now a violation, homiie
e > misdemeanor offenses. Prosecutors enpcrt that at
least a few hundred offenses will occur each >cat
35,704 as a result of the enactment of this hilj.  Thin
1,800 position will be responsible for pro.vreutitig those
3600 new cases that are brought in the Fourth Judicial
4900 District. Because these new cases will he classed
1500 as misdemeanor offenses, allocation ol i
' position to the Attorney 111 level in appropriate.
46,804
46,804
v .=
Yoo v ' )
Department: of Law FY 88
Prosecution Pag_e 9 of i
Fourth .Indicia! District ReVISed Dale



Position Title
Atto ney 111

Time Stylus Staff Months
PFT

Type of Expenditure
1

Salary
Benefits
Premium Pay
Other

Total Personal Services

Travel
Contractual
Commodities
Equipment
Other

Total Cost

Funding Source for Total Cost

Federal Receipts 1002
C. F. Match 1003
General Fund 1004
I-A Receipts 1006
Cl I* Receipts 1061
Other

Request For
New Position

24

Amount

98.380
26.834 -

125.214
3,600
7,200
8,400
3,000

147,414

147.414

Agency Department oi

BRU Prosecution

Component  Third Judicial

Law

No. of ngiﬂons Kongo/Step Burg. Unit

22A I"X

Locution Election District

EBA - Anchorage 8

Justification
These two full-tiine attorney Pt 1t ion.*; .ire
required at Anchorage to handle the ini lux cl new
cases that will result when marijuana V|O|at|0n:”
or any wuse of marijuana, which is mil now a
violation, become misdemeanor offense-:.

Prosecutors expect that at least a |eW hundred
such offenses will occur each year as a result of
the enactment of tliLs hill. These positions will
he responsible for prosecuting those new cases
that are brought in the Third Judicial PIStrict

and handling appellate briefs am?* appeals
hearings. ..Because these new cases will I classed
as misdemeanor offenses, allocation of the
positions to the Attorney 1> level is

appropriate.

FY 88

Page | cf

X"strict Revised Date



1988 LEGISLATIVE SESSION PUBLISH DATE:

FISCAL NOTE
REQUEST
Revision Date: Agency Affected: Public Safety
Title: "An Act relating to marijuana; BRU: Alaska State Troopers
providing for an effective da™e."
Sponsor: Rep. Martin Components: Criminal Investigation
Requestor: House HESS Bureau

EXPENDITURES/REVENUES:  (Thousands of Dollars)
OPERATING Fyss FY89 FY90 FYol FY92 FY93
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND 1 STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL
REVENUE

FUNDING:  (Thousands of Dollars)
CENERAL FUNDS
FEDERAL FUNDS

OTHER
TOTAL 0 0 0 0 0 0

POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME

TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

No additional enforcement activities are anticipated and thus no fiscal iImpact is

anticipated.
Prepared by: Francis C. Allan <! Phone: 269-5691
Division: Alaska State Troopers Date: 1/29/88
Approved by CommissioneryA>jArthur English Date: 1/29/88
Agency: Public Safety

Distribution: (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget

Impacted Agency(ies)
Page 1 of 1



STATE OF A AS A BELLVERSION: HB 55
1958 LEGISLATIVE SESSION PUBLISHDATE :
e FISCAL NOTE
Revision Date: 1/21/88 Agency Affected:, " dMinistration
Title: "An Act relating to BRU: Office of Public Advocacy
marijuana;
Sponsor: Martin, Hanley, et al. Components -

Requestor:Judiciary, Finance

EXPENDITURES/REVENUES:  (Thousands of Dollars)

OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93
PERSON-iL SERVICES -0- 98.4 102.3 106.4 110.7 115.1
TRAVEL n 0 0 0 T
CONTRACTUAL 60-0 62.4 64.9 67.5 70,
SUPPLIES 2.0 2,8 2.9 3,0 3.1
EQUIPMENT 9.2. n 0 0 0
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- 169.7 167.5 174.2 181.2 188.4
CAPITAL |
REVENUE i
FUNDING: (Thousands of Dollars!
GENERAL FUND -0- 169.7 167.5 174 .2 |181.2 188.4
FEDERAL FUNDS 1
OTHER 1
TOTAL -0- 169.7 167 .5 174 .2 1181.2 188 .4
POSITIONS:
FULL-TIME -n- 2.0 2.0 9.0 2.0 1 2.0
PART-TIME 1
TEMPORARY weq o
ANALYSIS : (Attach a separate page ifnecessary)
Preparedby: Brhnt McGee Phone ZYé- W
Division :* 0ffice of Publi"c Advocacy Date: (
Approved by Commissioner:  John Andrews — Date: 2 -/t/

Moencv: Department of Administration

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office cfManagement and Budget
Impacted Ager.cy(ies) page.



CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution No. HB 55

This bill wiH recriminalize the use or possession of marijuana
at any location and would result in a significant increase in the
number of prosecutions for such offenses.

The Department of Lav/ has requested 2.5. attorney 1in Anchorage
and Fairbanks in order to enforce this statute. The constitutionality
of the statute, v/hich appears to directly conflict with the Supreme
Court™s 1975 holding in Raven v. Stcte, will undoubtedly be tested
in extensive trial and appellate court proceedings.

The Office of Public Advocacy requests one new Attorney 111
position for Anchorage - where the greatest number of prosecutions
is likely to arise - and $60,000 in contractual funds to pay for

representation in other areas and for expert witness fees necessary
for trial proceedings.

Personal Services
Anchorage

Attorney 111

Salary & Benefits = 65,977 $ 66.0

Legal Secretary |1

Salary & Benefits = 32,363 32 .4
Subtotal Personal Services 98.4

Contractual

Contract attorneys 1in rural areas

and expert witnesses. 60.0
Supplies

Stationary and library supplies

for two new positions. 2.0
Equipment

Office furniture and equipment for one
professional position at $2,429 and
one secretary position at $6,838 = $9,267 9.3

TOTAL $169.7

page 2 of i



P93|t|0n Tltle Attorney 131 No. of l'osilions Range/Step 22/ A Uarg. Unit X
Time Statin Stall Months l.ocalion Election District
PFT 12 EBA-Anchorage
Justification
Type of Expenditure Amount The Anchorage OPA office presently has
1 2 3 3 attorney positions devoted to criminal
Salarv 49,140 . it m defense. These attorneys are also
Tlencfits 16 ,837 <, vawe handling several major cases outside the
Premium Pay Anchorage area as staff coverage and
Oilier travel is more cost effective than
Total Personal Services 66.977 contracting major cases to private
Travel attorneys 1in rural areas. Current
Contractual caseloads indicate that these three
Commodities attorneys cannot absorb the additional
Equipment cases which would result from this
Oilier legislation. It is necessary that an
Total Cost 65,977 additional attorney be added to the
Anchorage staff to cover the resultant
Funding Source fur Total Cost increased caseload.
Federal Receipts 1(102
(", I.. Maldi I%ﬁ
Cicncral Fund |0
GI: Program Receipts 1005 o0 AT

Qilier

.Agency Administration FY 89

Request For my Office of Public Advocacy

New Position

Page 3 4

Component Revised Date



Position Title
lime Status

PET
\'%

Type of Expenditure
1

S.ilnrv
Benefits
Premium Pay
Other
Total Personal Services

Travel
Contractual
Commodities
Equipment
Other

Total Cost

Legal Secretary
Staff Months

12

No. of Positions Range/Step Unrg. Unit
10/A

1
Location Election District
. EBA-Anchorage
l’$| - Justification

Amount .
The Anchorage OPA office presently has

22 020 o, ) _ 3 Iegal secretary positions pr9viding
10’343 S S clerical support to 12 professional

’ . positions, 2 vista volunteers, and the
““vivi © " VGAL program. The addition of an attorney
with a full caseload necessitates the
addition of a legal secretary. The
present ratio of 4 professionals to each
secretary is the maximum that each
secretary can handle. The additional
workload created by an additional attorney
carrying a full caseload cannot be

32,363 absorbed by the present secretarial staff.

Funding Source for Total Cost

Federal Receipts 11)02

Cl. F. Match 1003
General Fund 1004
GF Program Receipts 1005
Other

Request For
New Position

32,363

‘Agency Administration FY 89

13RU Office of Public Advocacy Page of
Component ERevised L)itc



STATE OF ALASKA BILL VERSION: HB 55

1985 LEGISLATIVE SESSION PUBLISHDATE:

E‘E%‘UEEI: FISCAL NOTE

Revision Date: Apenrv Affected: Dept. of Administration
Title: "An Act refating to marinuana" BRU. Public Defender Agency

Sponsor: Rep.  Martin Components : Third Judicial District
Requestor: .Tndin"arv

EXPENDITURES/REVENUES:  (Thousands of Dollars)

OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93
PERSONAL SERVICES 140.4 146.0 151.8 157.9 164.2
TRAVEL o - -0 - 0- -0- -0-
CONTRACTUAL 2.7.5 104 . .10.8 11.2 11.6
SUPPLIES L 2.0 2.1 2.2 2.3 2.4
EQUIPMENT 3
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 172.9 158.5 164.8 171.4 178.2

CAPITAL

*

REVENUE
FUNDING: (Thousands of Dollars)

GENERALFUND 172.9 158.5 164.8 171.4 178.2
(F)I%EEEALFUNDS
TOTAL 1/2.9 1 138.5 lfie>4 .8 1/1.4 178 .2
POSITIONS:
FULL-TIME 2.0 2.0 2° 2.0 2.0
PART-TIME
TEMPORARY
ANALYSIS .  (Attach aseparate page if necessary)

(See attached analysis)
Prepared by’ Dana.Fabe, Public Defender, “Phone: 279-7541
Division:".  Public Defender Agency nupe 1/25/88—
Approved by Commissioner: ~~ John Andrews Date: ./ /1 ET

Agency: Department of Administration

Distribution (bz_preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) page. of



CONTINUATION of FISCAL NOTE ANALYSIS

This bill

For Dill/Resolution No. HB 55

would reios.tituie”the pmsf£jcution of.offenses

relating to the

possession of marijuana in any amount or location and would result in a
significant number of new cases for the Department of Law, the Public

Defender Agency and the Office of Public Advocacy.
is requesting 2.5 new attorney positions while the Public Defender Agency

is requesting an Attorney I11

for a total of 172.9.

100

200

300

400

500

BUDGET ANALYSIS

Attorney 11l - Anchorage 66.0
Attorney IIl - Fairbanks 74_4
Travel

Contractual - Space, phone, etc. 10.0

Litigation, one time 17.5
Supplies - Law Library, office, etc.
Equipment - One time

TOTAL

The Department of Law

in Anchorage and an Attorney 111 in Fairbanks

140.4

172.9



Position Title Attorney 111

lime Status Staff Months
PFT 12.0

Type of Expenditure

1 2
Sninrv 49.140
Benefits 16.834
Premium Pay
Other

Total Personal Services
Travel
Contractual
Commodities
Equipment
Omm

Total Cost

Funding Source for Total Cost
Federal Receipts 1002
ft. F Match 1003
General Fund 1004
GF Program Receipts 1005
Other

Request For

New Position

Agency
BRU
Component

Amount
3

90,974

Department of

Public Defender Agency

Third Judicial

No. of Positions Range/Step Barg. Unit PX

22/A
Election District
Anchorage 92

Justification

Location

This bill would result in a significant
increase in criminal prosecutions as it
would apply to any amount of marijuana 1in
any location. The Public Defender Agency

is requesting an Attorney 111 for Anchorage
plus an additional 17.5 (one time) in
contractual to litigate the constitutionali—
ty of this bill.

Administration FY 89
Page 3 of 4

District Revised Dale



Position Title Attorney 111

limc Status Staff Months
PFT 12.0

Type of Expenditure
1

2
S.ilarv 56.244
Benefits 18.129
Prc nium Pay
Other
Total Personal Services
Travel
Contractual
Commodities
Equipment
Other
Total Cost
Funding Source for Total Cost
Federal Receipts 1002
r. F. Match 1003
General Fund 1004
GF Program Receipts 1005
Other
Agency
Request For
BRU

New Position

Component

No. of Positions Range/Step 22/ A Barg. Unit py;

Location— __+ panks Election District 94.
Justification
Amount
3
This bill would result in a significant
' increase in criminal prosecutions as it
would apply to any amount of marijuana 1in
any location. The Public Defender Agency
74,373 is requesting an Attorney 11l for Fairbanks
-0- to respond to the anticipated increased
5,000 caseload.
1,000
1.500
81,373
B8T; 373"
Department of Administration |1:y 89

Public Defender Agency

Fourth Judicial

) ] Page 4 of 4
District Revised Date 1/25/88



Bethel Mar 30,1987

Senator Jan Faiks
Alaska State Senate
Hess Coxnmitee

Box V Juneau,AK 99811

Dear Senator,

Your district has one of the highest violent crime rates

in Alaska and- the City of Anchorage has 21 unfilled police
officer positions . The records show that when marijuana was
prohibited, Taw" enforcement spent® about 20 percent®" of ,their.....
duty hours 1in investigation,arrests and court appearances
involving simple possesion. It would appear that the officers
preferred that non-violent pursuit as opposed to deviling

with rapists and other crimes of violence.

The health hazards that you cited,from use of marijuana, can
also be cited for use of tobacco and alcohol. The problem is not
one of use but,rather,abuse. Please consider educational
programs to deter abuse. Criminal sanctions merely enhance

the problem.

Thank you for your <

Vernon Keezer

cc to: Hess Commitee,House of Representatives



The Honorable Frank H. Murkowski
United States Senate

720 Hart Bldg.

Washington,D.C. 20510

The effects of a new prohibition of tne use and posession of
Marijuana would be socially and financially disasterous to the
State of Alaska.

Hundreds of newly created "criminals” would be dumped into a
court system tnat is already overloaded And would severely
impair the ability of the courts to speedily and efficiently
handle trials involving serious major crimes against the people
of Alaska. Civil Rights litigation caused by overzealous search,
seizure and investigative tactics on the part of law enforce—
ment agencys, would further overload the system.

The increased cost in dollars to operate the courts and the
costs of law enforcement man hours spent in investigation,
arrests and court appearances cannot be acceptable in the light
of our declining economy.

The social impact on Alaskans would be even more disasterous
and have logger lasting negative effects than the financial
impact. The first to suffer will be the children whom some
prohibitionists claim they seek to protect. To jail a teen—
ager is perhaps one of the easiest ways to corrupt and ruin
his or her life. Surely we have not so soon forgotten the
Ohio State R.G.T.C. and honor student who i.was incarcerated
in a federal penitentiary in 1964 for the posession of one
marijuana cigarette?

Under present laws ,minors are fobidden the use or posession
of marijuana and alcohol and tobaaco, however,the common law
of the land has left the responsibility to-limit or deny

the use of these legal drugs to the parents and guardians.

By make"ing any of these legal drugs illegal we travel back
in time to the "roaring twenties" of alcohol prohibition

and to 1937 when marijuana was made illegal for the first
time ever to give law enforcement leverage against the the
blacks .and-hispanics who were «the major if not only, users....
The results of these prohibitions were the violation of the
civil rights of hundreds of thousands and corruption of the
judicial and law enforcement systems

Please adress your efforts, on our behalf, to the problems
of abuse of legal drugs rather than thrusting us back into

the Dark Ages of Prohibition.

Sincerely, Vernon Keezer/
Fellow Alaskan.

cc to: Senators Jan Faiks and Paul Fisher,Senate Hess

Commitee
Hess Commitee,House of Representives
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TITLE: hAn relating to marijuana; CONTACT: Naj. Walter J. Gilmour

and providing for an effective Acting Director
date.

The Division of Alaska State Troopers 1is neutral on this legislation.

Many individuals and groups in Alaska feel that the use of marijuana is
harmful to public health and welfare. The purpose of this legislation 1is
to recriminalize the possession of any amount of marijuana.

Presently the state law allows up to four ounces of marijuana for personal
use. This is 1in direct conflict with the existing Federal law. This in
effect encourages the violation of Federal law.

The existing conflict of Federal and State law is confusing in the mind of
the public. The public expects consistency rather than diversity in the
law. Such diversity tends to breed disrespect for the law in general,
especially upon the impressionable minds of our youth.

Alaska®"s lenient attitude toward marijuana 1in effect creates a legal
market for a substance that is illegally grown in other states.

Alaska®"s legalization of small amounts of marijuana directly contravenes
the terms of the Single Narcotics Convention, the international treaty
which outlaws marijuana and other controlled substances. The United
States is one of numerous countries which are signators to the convention.

Recriminalizing marijuana would net, as some fear, result in wholesale
arrest of individuals possessing small amounts of marijuana. The present
drug enforcement philosophy of source interdiction recognizes the far
greater cost-effectiveness of striking against high-level distributors,
and sadly, there is no lack of high-level drug dealers 1in Alaska to occupy
the enforcement efforts of narcotics officers.

William R. Nix
Acting Commissioner



REQUEST

STATE OF ALASKA 1987 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date:

Title:

Sponsor:

_Part i
Requestor:

EXPENDITURES/REVENUES:

OPERATING
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS”™ CLAIMS

M 1SCELLANEOUS
TOTAL OPERATING

| capltal :

FUNDING:
GENERAL FUNDS
FEDERAL FUNDS
OTHER
TOTAL

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS:

No additional
anticipated.

Prepared by:

H_HESS/FN_

(Attach a separate page

enforcement activities

_Fyancys_C™__Allan

An_Act_re [ati_nE_to_mari”uanay
XicHng_for_an_ef f ectyve date/_

Bill Version: _HB 55
Publish Date:

Agency Affected:
BRU: _Alaska State Troopers

_PybJ_i £ Safet”_

n

(Thousands of Dollars

(Thousands of Dollars)

Fy 87 FY 88
0 0
0 0
0 0

q
ft' c-C

if necessary)

are anticipated

Components: _“iiathments & C*JBi _
Narcetics_
FY 89 FY 90 FYy 91 FY 92
0 0 0 0
0 0 0 0
0 0 0 0

Alaska State Troopers

by Commissioner
Public Safety
Distribution
Legislative Finance
Legislative Sponsor
Requestor

(by preparer):

Office of Management and Budget
Impacted Agency(ies)

Senate Secretary

is

and thus no fiscal impact
Phone: _269-5691_
Date: 1/21/87
Date:
page 1

of





