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0 HOUSE COMMITTEE REPORT

Date referred: 2/3/88 FURTHER REFERRALS: Finance

DATE: 2 Zt

Health, Education and
The Social Services Committee has considered HB 424

"An Act relating to the state Board of Education."

RECOMMENDS:

[ X] replace with CS HR H2H C [ 1 the same title

[ ] attached amendment(s) [ 1 anew title

do pass

do not pass

no recommendation

individual recommendations

additional referral to the Committee

ADOPTS: letter of intent

ATTACHES NEW FISCAL NOTE(s):

[ 1 fiscal impact ] same as previous fiscal note
[X ~ zero fiscal note published
[ 1 zero with analysis ] same as previous zero fiscal

note published




STATE OF ALASKA 1987 LEGISLATIVE SESSION
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DRAFT DRAFT DRAFT

LETTER OF INTENT
TO
HB 424
BY THE
HOUSE HEALTH, EDUCATION AND SOCIAL SERVICES COMMITTEE

It is the intent of the House Health, Education and
Social Services Committee that the governor consider the
state Board of Education®"s traditional method of selecting
student and military members when making appointments.

The student and military members are currently appointed
through a two tiered selection process. The Alaska
Association of Student Governments (AASG) and the Commanding
General each submit a list of three candidates for
appointment. The state Board of Education then interviews the
finalists and selects the representative members.

Rep. Niilo Koponen, Co-Chair Rep. Johnny Ellis, Co-Chair
House HESS Committee House HESS Committee
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STEVE COWPER, GOVERNOR

REPLY TO:
DEPARTMENT OF LAW [ 1031 W-1th AVENUE
SUITE 200
ANCHORAGE. ALASKA 99S01-199J
OFFICE OF THEATTORNEY GENERAL PHONE: 1907) 27C-3SS0

[ 1st NATIONAL CENTER
100 CUSHMAN ST.
SUITE 900
February 11, 1988 FAIRBANKS. ALASKA 99701-9679

3 P.O. BOX K—STATE CAPITOL
JUNEAU. ALASKA 99811-03C0
PHONE: (907) J65-36C0

465-3603

Honorable Johnny Ellis
Honorahble Niilo E. Koponen
Co-chairmen
House Health, Education, and

Social Services Committee
Alaska State House
P.O. Box V
Juneau, Alaska 99811

Re: Potential constitutional
problem with HB 424 (State
Bop d of Education memhbers)

Dear Co-chairmen EIllis and Koponen:

House Bill 424 would amend the statutes governing the
State Board of Education to provide that the member representing
military reservation schools and the student member would be full
voting members of the board, rather than mere advisory members,

as they are wunder present board bylaws. While that may be a
laudable goal, we believe the bill may have a constitutional
problem.

Section 3 of the bill would amend AS 14.03.085(h) to

provide that the representative of the military reservation
schools and the student member "shall be appointed from a list of
nominees proposed by the board and submitted to the governor."
We believe that provision would be an infringement on the execu-
tive power of appointment under art. IIIl, § 26, Alaska Constitu-
tion. That section provides:

When a board or commission is at the head of
a principal department or a regulatory or quasi-
judicial agency, its members shall be appointed by
the governor, subject to confirmation by a majori-
ty of the members of the legislature in joint ses-
sion, and may be removed as provided by law. They
shall be citizens of the United States. The board
or commission may appoint a principal executive
officer when authorized by law, but the



Honorable Johnny Ellis and February 11, 1988
Honorable Niilo E. Koponen Page 2
Re: HB 424 (State Board of Education)

appointment shall be subject to the approval of
the governor.

Section 25 of art. IIl is similar with respect to other depart-
ment heads, providing for appointment by the governor subject to
confirmation by a joint session of the legislature. At issue is
whether the legislature may impose additional restrictions on the
governor's appointment power, limiting the governor to appoint-
ment from a list of nominees submitted by some other entity, in

this case the incumbent State Board of Education.

In Bradner v. Hammond, 553 P.2d 1 (Alaska 1976), in
considering whether the Jlegislature could by statute make other
executive branch officers subject to legislative confirmation, or
whether art. I, 8§ 25 and 26, deserve the outer Ilimits of the
legislature's confirmation authority, the Alaska Supreme Court
held that legislative confirmation is not a distinct legislative
power, but rather is a specific attribute of the appointment pow-
er of the executive. It held that sections 25 and 26 "mark the
full reach of the delegated, or shared, appointive function to
Alaska's legislative branch of government.”

We believe the courts would reach a similar result in
determining whether the legislature can impose by statute a re-
quirement that the governor's appointments to a board that is "at
the head of a principal department or a regulatory or gquasi-
judicial agency™ be made from a Ilist of nominees submitted by
some other entity. Because the appointment power is an executive
power and the only role constitutionally delegated to the legis-
lature is that of confirmation, the doctrine of separation of
powers leads us to conclude that the legislature does not have
the constitutional authority to require that the governor make
appointments to those bodies from a list of nominees submitted by
some other entity. Any statute imposing such a requirement s
likely to be struck down by the courts as an unconstitutional
legislative infringement on the executive appointment power.

For the above reasons, we vrecommend that HB 424 bhe
amended to remove the sentence beginning on page 1, line 28,
AS 14.07.085(a) would still require that the governor consider
recommendations made by vrecognized educational associations in
the state, but would not .require that the appointment be made
from lists of nominees submitted by those organizations. Please



Honorable Johnny Ellis and February 11, 1988
Honorable Niilo E. Koponen Page 3
Re: HB 424 (State Board of Education)

contact me if you have questions regarding my comments on this
matter.
Sincerely,

GRACE BERG SCHAIBLE
ATTORNEY GENERAL /

AThomas E. Wagner (J
Assistant Attorney Genera

TEW:jal

cc: Arthur H. Peterson
Bob Evans
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CO-CHAIR
HEALTH, EDUCATION & SOCIAL SERVICES

LABOR & COMMERCE
SUBCOMMITTEE ON FOREIGN TRADE

WHILE INSESSION

RO. BOX V
JUNEAU, ALASKA 99811
(907) 465-3704

REPRESENTATIVE JOHNNY ELLIS

MEMORANDUM

TO: All House Members
FROM: Rep. Johnny Ellis
DATE: January 25, 1988

SUBJECT: Co-sponsorship of State Board of Education
Legislation

I plan to introduce the attached legislation which is in
response to the 1987 Alaska Girl®"s and Boy"s State legislation
and the Alaska Association of School Governments resolution
requests that the student and military members of the State
Board of Education be granted voting rights.

Currently the State Board of Education consists of seven
voting members apointed by the Governor for five year terms.
The student and military representatives are appointed by the
Board of Education for one year advisory terms.

The enclosed legislation would grant the student and
military members voting privileges and make their yearly
appointments the responsibility of the Governor. As 1is
currently the tradition of the Board, representatives may be
reappointed for successive terms if they remain qualified.
Nominess for appointment will be proposed by the Board and
submitted to the Governor.

I ask for your support in encouraging greater student and
military participation on the Board by granting their requests
to become voting members. I plan to introduce this
legislation on Friday January 29th. Please contact Leola
Weimer of my staff at x3704 by this Thursday if you wish your
name to be added as co-sponsor of this bill.



Student Vote Resolution

Whereas, current Alaska Statute stipulates that a student member of
the Alaska Association of School Governments serve on the Alaska
State Board of Education.in an advisory capacity, and

Whereas, past experience has shown that the student advisory members
posses sufficient levels.of maturity and competence to handle the
responsibility of voting,- and

Whereas, policies effected by the Alaska State Board of Education have
a large and direct impact on the student population, and

Whereas, students are aware of problems and situations on the education
system that adults may not be immediately cognizant of, and

Whereas, other states, including California and Rhode Island, have had
favorable resulfs with having a voting student member on their State
Boards of Education, and

Whereas, Alaska Girl's State 1987 and Alaska Boy's State 1987 have passed
legislation supporting this concept.

Therefore, be it resolved, that the Alaska Association of School Governments
supports and encourages legislative measures to increase the size of
the Alaska State Board of Education by one member, establishing the
student advisory member as a full voting member
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e ' SENATE  BILL NO. 4
° »-, T . * *
IN THE LEGISLATURE OF ALASKA GIRLS ATE \
A pint for an net entitled: __;"Ar Act _relatir.c to the change in membership gi-*tus..

_ and voting rights of the student member on the

State Board of Educationr and providing for ~r-__

ivs date."
BE IT ENACTED BY THE LEGISLATURE OF BOYS®" STATE

NSection 1. AS 14.077.07S is amended to read;

Creation. There is created at the head of the nenarfv>nt of r“n™t-inn

a 3oard of Education consisting of nine Tsgy-nl members. () ch QA > -sat*

*

Secticr. 2. AS 14.07.08— is amended to read:

'Appoimﬂwent of members, (@ The nine fseven! members.of the board, no

o * *

-POte_thaii fj.\ve.ffour_ 1 _of whom, shall ke member? of the same pnlit-iral

as the governor, shall be appointed hv the l<agidat-nr« iIn -imMrt= encd®nn

In appointing board members, the governor shall consider recommendations

race by recognized educational associations in the state.

(®) One member shall be appointed from each of the four judicial district;

and three from the state at large with a Ireet- nnp -lefh™ representing

regional educational attendance areas, one c;tnent- npHiE<~ gh™»n 10

_a.go;pint-:d from the stat<* at lar.oe who. during, his-Chen.term of office.

is currently enrolled in any Alaska nioh school. The governor shall
appoint the student member or.lv unon the endorsement of the student
by the Alaska Association of School Governments (A.A.S.G.) and the
State Board of Education currently instated. One military member
“Section 2. This Act Lakes effect on
Signed by: HOUSE SPEAKSQ f U ih
SENATE PRESIDEKTX U f M Krs A -~ ~ Apciti:TARY A CcTfrpC"?

c ° % E : : i i 0 e //OuMa *7
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.shall be appointed 'from the state at-large who/ duringhis term of office, '.;//:K:f*VN
is currently stationed at any military base within the state of Alaska. .

The governor shall appoint the military member only upc . the endorsement

of the military joir.t command and the State ."lcad of Education.

members are entitled tr the expenses, travel, and pe* die.:

allowances provided by law.

(@ A member may act and receive compensation from vire date of ap-
pointment until confirmation cr rejection by the legislature. (1 ch 96
SLA 1967)

NSection 3. AS 14.07.093. isamended to read:
Term of office. The members of the board, with the excepticn of the

student member, shall be appointed for overlapping five-year terms con-
mencino February 1 of the year of appointment. A member appointed to
fill a vacancy serves for the unexpired term of the member whoso vacancy
is filled. A vacancy occurring during a term of office* is L-lled ip the
same manner as the original appointrent. The student ner-ner snail be

" appointedsfor one, cne"vsar term commencing on the first August-meeting
of the board and terminating at the end of the fir;t June meeting of the
board. (1 ch 96 SLA 1967)

*Section 4. AS-14.07.105. isamende.: tc read:

Quorum and chairman, (@) Five [Four] members constitute a quorum.

(b) The board shall designate cr.e member of the board as the chair-
man-who serves as chairman ct the beard at the pleasure of the board.
(1 ch 96 SLA 1967)

*Section 5. AS 14.07.110. isamended to read:

Removal. Members of the board serve at the pleasure of the governor
with exception of the military and student member. The military and/cr
student members may be removed uscr. -c-cuest of the governor and m.ai-
critv vote of the beard. , 1 a* 96 SLA 1907}

"Section 6. AS 39.05.100. isamended to re.id:

Qualifications for appointment. (n) A person appointed tc a board or

commission of the state government, with tiu exception of a student ap-

pointee, shall be and have been before the last general election, (@) a
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registered voter in the state, if the appointment is mac: at larva or (i
a registered vote: iron the judicial cistrics. if the a.prr . : is radc-
from a specific judicial district.

(®) A member of a board or commission of the stare government who ceases
to reside in the state during the member®s term t™.ir.at-.s mcmbershir on th.e
beard or commission. For the purposes of this section, the. act-.:stance- of
employment outside the state fcr a six-ircnth period or longer, or snvsicai.
absence from rhe scare for one year or longer, r. registration as a voter in
a voting precinct outside the stare is considered as disivr.tinuinc residence
in the state, {°ch 64 SLA 195"; am ~i ch 167 SLA 1557)

NSection 7. AS 44.19.130. is amended to read:

Appointment to boards and commissions, (@) Nofowithstr.'ding -*S 39.05.110
or a provision of law relating to age, the «*.c-mor may appoint any resident
of Alaska to a board or commission If retormented ry the- c roo:n.

" () A ycung person recommended by the ccmmissic. may he :-prcirr:d to
boards or commissions with cr without special cua.lificati-.r.s for membership
if the propose(;I nominee, .except for age, meets the rcr.uij‘csacations
as set by law.

(© An individual appointed to a beard or commission under this section
is entitled to the rights, privileges, a+l respondbi lirv-y c” other rem—
bers, ar.d toe app: ir.tmcnt is subject to joxfimatier by :h: 1-y.siavure
rthen required by b~~ No c.iditior.ai sea: cm a uc™rd ir comism 0N is cre-

e.rod by virtue- c: AS 44.1D.j23- 44.19.iu-). & >mll; AA ;971



MEMORAND UM February 5, 1Q8R

SUBJECT: House Bill A2A, relating to the composition
of the State Board of Education

T0: Representative Johnny Ellis

FROM: Jack ChenowetlrATTA

Mav | submit the enclosed for addition to the record as the
House considers the above-captioned bill

The author of the letter served five vears as the advisoryv
military representative on the State Board of Education,
concluding his service this past summer due to his
reassignment to a Florida Air Force Base.

Enclosure



DEPARTMENT OF THE AR FORCE

AIR FORCE SYSTEMS COMMAND REGIONAL HOSPITAL EGLIN (AFSC)
EGLIN AIR FORCE BASE, FLORIDA 3254? S300

22 Jan 98

ars

Dear State Board Members.

Recently. | was asked to proffer an opinion re?ardlng the
military advisor position on the State Board of Education.
Sé)e_mflcally,_ the question was raised whether the military
advisor shouid be a voting member or remain in an advisory
capacity. As in most things. | do have an opinionl

Evaluating my own role and overall effectiveness for the last
five years as a non-voting advisory member is better left to your
udgement. However, | certainly came to one conclusion, and that

J .
was in regard to the student mémber. | watched four %/oung_adults
spend their time and energy, often to the detriment of their
grades, and certainly for the most part not a lot of fun.
edicate themselves 'to the issues as tenaciously as any of the
more senior members. The question is then, wh¥ shouldn't they
vote, assuming the political climate is right for 3uch a change?
| respected their opinions but sometimes wondered if those

0P|n|ons.were brushed aside because they did not have the weight
of a valid vote. | suspect that | am correct. Not when the
issues were relatively innocuous but when they became more
emotional and heated.” And as they did, shorter attention was
paid to either advisory members comments. This is certainly not
to be condemnatory, but merely a philosophical observation, |
believe, of human nature.

Should the military member vote? As with all the board members,
the time | spent on Board duties impacted on my ﬁ)rlvate_ and
Erofessmnal life. Should my time spent be any less ‘important*
han theirs? The implication being that if the advisory member
was not present, it certainly did not affect the Ie?al_ status of
the board. The question was raised by legal counsel in 1983,
although ignored, whether advisory members could even sit in
executive session. Somewhat demeaning wouldn't you think? The
military in the State of Alaska | suspect, approaches fifteen
percent” of the total population or even better. Although | never
really thought of myself as ‘'representing* only the military of
Alaska, it 1s certainly viewed that way by many others and ~
presumed that we could act on matters that impacted the military
member or their families. | believe that is a sizeable
responsibility and should be honored with a valid vote.



The real danger is for the advisory member to lose interﬁst and

Is probably more critical for the military membper than the
ear for the student,

student, due to the normal tenure of one 'y

If your comments are not taken serlous[¥, if it does not reai'v
matter if you are present or not. and it yoy come and go rather
more frequéently than the regular member it is easy to not take
any issye . too. seriously. . wﬂwther this happens to other% | cannol
saé. ut it did on occasion happen to me. | would not hav®
lasted with the first board because of the closed attitude they
appeared to have toward the advisory members. The second boar®
was about one-half of the present niembers, and was much, much
more oPen and easier to work with. The present board0 Only the
current advisory members can say. | say they should vote, why*

not ask them7
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM January 7, 1988

SUBJECT: Draft bill relating to the membership of
the Board of Education (W.0. 5-1565 A)

TO: Representative Johnny Ellis, Jr.

FROM: George Utermohlen/

Legislative Counsel

Enclosed is a bill enlarging the State Board of Education by
adding two members - a military reservation school
representative and a student member.

Under the Dbill as drafted, the military reservation school
representative must be a registered Alaska voter. Military
personnel frequently retain their residence in another state
while they are stationed in Alaska. As a result, a large
hody of potentially interested, and otherwise qualified
persons w ill be disqualified from serving on the board. The
registered voter requirement for the military reservation
school representative can be waived, if you want to exempt
this person from the requirement,.

For your information, the current military reservation
school liaison to the board is not a registered voter in
Alaska according to the Division of Elections.

Enclosure

GU:bb
WKB1/24



n
| I | I @F JAM 25 iKa
-ouchv SsrAiECAPiroi

T K d | | O | | U ™ /UNEAU AIAS<A<JOBI!

=07 465 3800

LEGISLATIVE AFFAIRS AGENCY

MEMORANDUWM January 25, 1988

SUBJECT: Appointment of Members of the Stare
Board of Education (W.0. 5-1565)

70, Representative Johnny EIlIlis

FROM: George Utermohlenr/n

Legislative Counsel

This memorandum is in response to the question of whether
the State Board of Education could appoint the student and
military members of the board, subject to the approval of
the Governor.

The authority to appoint the members of a board that is at
the head of a principal department lies exclusively with the
Governor under Article 111, Section 26 of the Alaska
Constitution.

When a board or commission is at the head of a
principal department or regulatory or quasi-judicial
agency, its members shall be appointed by the governor
subject to confirmation by a majority of the members of
the legislature, in joint session, and may be removed as
provided by law. . . . Art. IIll, Sec. 26 (in part)

The State Board of Education is at the head of the
Department of Education, a principal department of state
government. The Governor has the exclusive authority to
appoint the members of the board. The Governor's authority
to appoint members of the board cannot be limited by a
statute that forces the Governor to appoint a specific
individual. The proposal to allow the State Board of
Education to select the student and military members of the
board subject to the approval of the Governor would result
in an invasion of the Governor's authority to appoint. Even
though the Governor could reject the person selected by the
board, and thus retain the ultimate control over who is
appointed to the board, the fact that the Governor could
only accept or reject the person would defeat the intent of



Representative Johnny Ellis
Page 2
January 25, 1988

the constitution that the Governor have exclusive authority
to appoint members of the bhoard. A law delegating
responsibility for appointments of certain members of the
State Board of Education to the board would be subject to
constitutional challenge.

The Alaska Supreme Court strictly construes the Alaska
Constitution in regard to the power of the Governor to make
gxecutive appointments. In Bredner v. Hammond, 553 P .2d !
(Alaska, 1976), the court found that the Legislature's only
powers to "meddle™ in appointments by the Governor were
limited to those powers expressly mentioned in the
constitution. The Legislature could not extend its powers
by enacting a statute. Given the court's position that the
Legislature cannot extend its power over the Governor's
appointments by statute, it is unlikely that the court would
allow the Legislature to dilute the Governor's authority to
make appointments by requiring the Governor to accept or
reject appointments made by the State Board of Education.

A process whereby the Governor would select :he student and
military members of the board from a list of nominees
prepared by the board is less offensive to the Governor's
authority than the proposal discussed above. However, this
process could become suspect if the Governor must select
appointees from the list, because the Governor's authority
and discretion would be Ilimited. If the Governor is allowed
to appoint the student and military members from this list
of nominees, rather than required to appoint from the list,
there would not be an unconstitutional invasion of the
Governor's authority. The Governor would retain full
authority and discretion to appoint whomever the Governor
desired.

I[f | can provide further discussion of this issue, please
contact me.

GU:bb
WKB1/095



MEVORANOLM Seed Ada

Department of Education

TO: Members, State Board of Education DATE: January 15, 1988
FILE NO. 88-74

THRU: Commissioner William Demmert TELEPHONE NO: 465-2800

SUBJECT: Consideration of Reggulation
Co

FROM: Rosemary Hagevig for Adoption: 4 AA
Adoption, Repeal, Amendment

of State Board of Education
Regulations

HISTORICAL BACKGROUND

In the context of the annual review of the Bylaws of the State Board of _
Education, the committee found that much re the material that had been contained

in the Bylaws would be more appropriately placed in regulation. As a result the
attached regulations were revised and were sent out for public comment. No
adverse comments were received and the regulations are now ready for adoption.

ALTERNATIVES
1. Adopt the regulations as presented.
2. Postpone action until a date certain.

DEPARTMENT RECOMMENDTION

It is recommended that the Board adopt the regulations in 4 AAC 03.101-.03.100
dealing with adoption, repeal and amendment of the regulations clarifying and
expanding the organization, duties, meeting procedures and membership of the

State Board of Education.



4 AAC 03 Is amended by adding a new subsection to read:

4 AAC 03.025. ADVISORY MEMBERS OF STATE BOARD, (a) In addition to the
number of members authorized by law, tho board shall appoint as advisory

members
(1) one military representative; and

(2) one student,, who Is enrolled In a state secondary education
program.

(b) Installation commanders at Elemendorf AFB, Fort Richardson, Elelson
AFB, Fort Walnwrlght, Fort Gfoely, and Adak Naval station may each select one
person to serve as the military representative under (a)(1) of this section.
The senior military commander In Alaska shall nominate the three best
gualified persons among those selected by the Installation commanders, or may
nominate any others whom the senior military commander wishes the board to
consider as the military representative. The senior military commander In
Alaska shall submit the names of the three nominees to the board, providing a
written statement of qualifications or resume for each candidate whose name i
submitted. The board shall select an advisory member from among the nominees
whose names have been submitted by the senior military commander, and shaVl.
set a term of membership for the military representative appointed not to

exceed three years.

(c) The Alaska Association of School Governments may nominate candidates
the appointment of a student representative under (a)(2) of this section.

nominate not less than two nor more than five persons
and summit

for

The association shall
for consideration for appointment as the student representative,

the names of nominees to the board, providing a written statement of
gqualifications or resume for each nominee whose name Is submitted. The board
shall select a student advisory member from among the nominees whose names
have been submitted. The board shall select the student advisory member at
the last regular meeting of the school year. The term of the student advisory
member 1s one year, commencing with the first board meeting of each school

year.

(d) Advisory members appointed under this section are entitled to

expenses, travel, and per diem allowances provided by law.

(e) Advisory members appointed under this section may participate in the
work of the board, and may deliberate and debate matters brought to the
attention of the board. An advisory member may cast an advisory vote, but an
advisory vote Is not counted In determining the disposition of board matters.





