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C op i e s  o f  m in u t e s  l i s t e d  b e l ow  were  o r i g i n a l l y  i n c l u d e d  
i n  t h i s  f i l e .  The m in u t e s  a r e  a v a i l a b l e  on t h e  STAIRS 
d a t a b a s e  CMPR, I n  o r d e r  t o  s a v e  space  c o p i e s  o f  m in u te s  
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| O r i g i n a l  s p o n s o r :  R u l e s / G o v e r n o r

IN  THE HOUSE
CS FOR HOUSE B IL L  NO. A06 ( )

IN  THE LEGISLATURE OF THE STATE OF ALASKA 
FIFTEENTH LEGISLATURE -  SECOND SESSION

A B IL L
F o r  an Ac t  e n t i t l e d :  "An Ac t  r e l a t i n g  t o  immun i ty  f o r  t h e  d e c i s i o n  t o  t a k e

an i n t o x i c a t e d  o r  i n c a p a c i t a t e d  p e r s o n  i n t o  p r o t e c -
j

t i v e  c u s t o d y ;  and p r o v i d i n g  f o r  an e f f e c t i v e  d a t e . "
BE I T  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

I *  S e c t i o n  1. AS 4 7 . 3 7 . 1 7 0 ( g )  i s  r e p e a l e d  and r e e n a c t e d  t o  r e a d :
i

( g )  A p e r s o n  may n o t  b r i n g  a c i v i l  o r  c r i m i n a l  a c t i o n  b a s e d  on 
t h e  d e c i s i o n  o f  a p eace  o f f i c e r  o r  member o f  t h e  emergency s e r v i c e ,  
p a t r o l  t o  t a k e  an i n t o x i c a t e d  o r  i n c a p a c i t a t e d  p e r s o n  i n t o  p r o t e c t i v e  
c u s t o d y  o r  t o  r e l e a s e  a p e r s o n  f r o m  p r o t e c t i v e  c u s t o d y  as p r o v i d e d  i n  
t h i s  s e c t i o n ,  u n l e s s  t h e  d e c i s i o n  i s  made m a l i c i o u s l y .

*  Sec .  2 .  T h i s  A c t  t a k e s  e f f e c t  im m e d i a t e l y  u n d e r  AS 0 1 . 1 0 . 0 7 0 ( c ) .
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KENAI POLICE DEPT.
107 SOUTH WILLOW ST., KENAI, ALASKA 99611 

TELEPHONE 283-7879

F e b r u a r y  1 2 ,  1 9 8 8

H o n o r a b le  M ic h a e l  N a v a r r e  
H o u se  o f  R e p r e s e n t a t i v e s  
Box V
J u n e a u , A la s k a  9 9 8 1 1

RE: H ou se B i l l  4 0 6
P r o t e c t i v e  C u sto d y

Dear RepreslsntJa^Ns^ Navarre,
S e c t i o n  1 o f  t h i s  b i l l  t h a t  a iren d s AS 3 3 .3 0 . 0 7 1 ( a )  i s  u n a c c e p t a b l e .  I t  w o u ld  
r e q u i r e  m u n i c i p a l i t i e s  t o  now a b s o r b  t h e  c o s t  o f  p r o t e c t i v e  c u s t o d y  d e t e n t i o n s  
m ade w i t h i n  t h e i r  j u r i s d i c t i o n .  T h o se  d e t e n t i o n s  made i n  t h e  B o ro u g h  w o u ld  s t i l l  
b e  a t  S t a t e  e x p e n s e .  The m u n ic ip a l  ta x p a y e r  i s  b e in g  a s k e d  t o  a b s o r b  a  c o s t  f o r  
a  s e r v i c e  t h a t  i s  p r o v id e d  w i t h o u t  t a x p a y e r s  c o s t  o u t s i d e  t h e  m u n ic ip a l  j . t y .  A s 
p r o t e c t i v e  c u s t o d y  u n d er  T i t l e  4 7  i s  n o t  a  v i o l a t i o n  o r  c r i m i n a l  o f f e n s e  t h e r e  i s  
n o  m eans b y  w h ic h  t h e  m u n i c i p a l i t y  ca n  r e c o u p  t h e  e x p e n s e  i n c u r r e d .  In  t h e  C i t y  
o f  K en a i a lm o s t  a l l  p r o t e c t i v e  c u s t o d y  d e t e n t i o n s  i n v o l v e  t r a n s i e n t s  o r  o t h e r  
n o n - c i t y  r e s i d e n t s  w h ere  n o  o t h e r  d i s p o s i t i o n  i s  a v a i l a b l e .

S e c t i o n  2  o f  t h i s  b i l l  i s  much n e e d e d  i n  o r d e r  t o  p r o t e c t  t h e  S t a t e  and  
m u n i c i p a l i t y  from  e x c e s s i v e  l i a b i l i t y  e x p o s u r e  o v e r  an  a r e a  o f  l i m i t e d  c o n t r o l .  
C h a n g in g  t h e  p r o t e c t i v e  c u s t o d y  from  a  m i n i s t e r i a l  t o  a  d i s c r e t i o n a r y  f u n c t i o n  a s  
p r o v id e d  b y  t h i s  b i l l  w i l l  a c c o m p lis h  t h a t .

Y ou r t im e  and  c o n s i d e r a t i o n  o f  t h i s  in p u t  i s  a p p r e c i a t e d .

R e s p e c t f u l l y ,

C h ie f  o f  P o l i c e

R A R /tc



S T F . V E  C G ' W P E R
G O V E R N O R

S  T  A T  13 O  r  A  L A  S  IC A
O F F I C E  O F  T H E  G O V E R N O R  

J  U N  K  A  U

J a n u a r y  27, 19 8 8

T h e  H o n o r a b l e  B e n  G r u s s e n d o r f  
S p e a k e r  o f  t h e  H o u s e  
A l a s k a  S t a t e  L e g i s l a t u r e  

P. O .  B o x  V  
J u n e a u ,  A K  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  G r u s s e n d o r f :

U n d e r  t h e  a u t h o r i t y  o f  art. Ill, sec. 18, o f  t h e  A l a s k a  C o n­
s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a b i l l  r e l a t i n g  t o  t h e  r e s p o n­
s i b i l i t y  f o r  t h e  t r e a t m e n t  a n d  c a r e  o f  i n t o x i c a t e d  a n d  i n­
c a p a c i t a t e d  p e r s o n s  t a k e n  i n t o  p r o t e c t i v e  c u s t o d y .

T h e  b i l l  is i n t e n d e d  t o  a d d r e s s  a n  e x i s t i n g  c r i s i s  r e l a t i n g  
t o  t h e  p l a c e m e n t  o f  i n t o x i c a t e d  a n d  i n c a p a c i t a t e d  p e r s o n s  i n  
s t a t e  c o r r e c t i o n a l  f a c i l i t i e s .  A s  a p p l i e d  i n  t h e  r e c e n t  
d e c i s i o n  o f  t h e  A l a s k a  S u p r e m e  C o u r t  in B u s b y  v. M u n i c i p a l­
i t y  o f  A n c h o r a g e , 7 4 1  P . 2d 230 ( A l a s k a  1 9 8 7 ) ,  A S  4 7 . 3 7 . -  
170(b) c r e a t e s  a n  a c t i o n a b l e  d u t y  t o  t a k e  i n t o  p r o t e c t i v e  
c u s t o d y  p e r s o n s  w h o  a r e  i n c a p a c i t a t e d  b y  a l c o h o l .  A c c o r d i n g  
t o  t h e  c o u r t ,  f a i l u r e  t o  t a k e  a n  i n c a p a c i t a t e d  p e r s o n  i n t o  
p r o t e c t i v e  c u s t o d y  c r e a t e s  a c a u s e  o f  a c t i o n  a g a i n s t  a p e a c e  
o f f i c e r  (or m e m b e r  o f  a n  e m e r g e n c y  s e r v i c e  p a t r o l )  w h o  e x e r­
c i s e s  t h e  d i s c r e t i o n  n o t  t o  d o  so, f o r  a n y  d a m a g e s  o r  i n­
j u r i e s  t h a t  o c c u r  as a r e s u l t  o f  t h e  o f f i c e r ' s  (or m e m b e r ' s )  
d e c i s i o n .  T h e  B u s b y  d e c i s i o n  h a s  r e s u l t e d  i n  a t r e m e n d o u s  
i n c r e a s e  in t h e  n u m b e r  o f  p e r s o n s  b e i n g  t a k e n  i n t o  p r o t e c­
t i v e  c u s t o d y  u n d e r  A S  4 7 . 3 7 . 1 7 0  b y  l a w  e n f o r c e m e n t  a g e n c i e s  
d u e  t o  t h e  a g e n c i e s '  f e a r  o f  p o t e n t i a l  l i a b i l i t y .  B e c a u s e  
o f  t h e  l a c k  o f  a d e q u a t e  a l t e r n a t i v e  p l a c e m e n t s ,  m o s t  o f  
t h e s e  p e r s o n s  e n d  u p  b e i n g  d e t a i n e d  i n  s t a t e  c o r r e c t i o n a l  
f a c i l i t i e s .

S e c t i o n  2 o f  t h i s  b i l l  a d d r e s s e s  t h i s  p r o b l e m  b y  m a k i n g  
c l e a r  t h a t ,  w h i l e  t h e  d u t y  t o  p r o v i d e  f o r  t h e  s a f e t y  o f  i n­
c a p a c i t a t e d  p e r s o n s  e x i s t s ,  t h e  d e c i s i o n  t o  t a k e  a p e r s o n  
i n t o  p r o t e c t i v e  c u s t o d y  o r  t o  r e l e a s e  a p e r s o n  in p r o t e c t i v e  
c u s t o d y  is a d i s c r e t i o n a r y  f u n c t i o n  u n d e r  A S  0 9 . 5 0 . 2 5 C ( 1 )  
(for s t a t e  e m p l o y e e s )  a n d  A S  0 9 . 6 5 . 0 7 0 ( d ) ( 2 )  (for m u n i c i p a l  
e m p l o y e e s ) , a n d  n o  c a u s e  o f  a c t i o n  m a y  b e  b r o u g h t  b a s e d  u p o n  
s u c h  a d e c i s i o n .  I n  o t h e r  w o r d s ,  t h i s  b i l l  w o u l d  h a v e  the 
e f f e c t  o f  c o u n t e r i n g  t h e  d e c i s i o n  i n  B u s b y , a n d  is s u p p o r t e d  
b y  t h e  m u n i c i p a l i t i e s  i n  A l a s k a  as w e l l  as t h e  D e p a r t m e n t  of 

C o r r e c t i o n s ,  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s ,  D e­
p a r t m e n t  o f  L a w ,  a n d  D e p a r t m e n t  o f  P u b l i c  S a f e t y .  In a d d i -
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t io n ,  b y  m a k i n g  c l e a r  n o t  o n l y  t h a t  t h i s  is a d i s c r e t i o n a r y  
f u n c t i o n  b u t  t h a t  it is t h e  sc-’-t o f  d i s c r e t i o n a r y  f u n c t i o n  
t h a t  d o e s  n o t  g i v e  r i s e  t o  ' _t̂ ility, t h i s  b i l l  a v o i d s  t h e  
p r o b l e m  c r e a t e d  b y  N e a k o k  . D i v i s i o n  o f  C o r r e c t i o n s , 7 2 1
P. 2d 1 1 2 1  ( A l a s k a  1 9 8 6 ) .  T h e  d e c i s i o n  i n  N e a k o k  v i r t u a l l y  
e l i m i n a t e d  a n y  e f f e c t  r e m a i n i n g  in t h e  l e g i s l a t u r e ' s  p h r a s e  
" d i s c r e t i o n a r y  f u n c t i o n "  in A S  0 9 . 5 0 . 2 5 0 ( 1 ) .

S e c t i o n  1 o f  t h e  b i l l  a d d r e s s e s  a r e l a t e d  p r o b l e m .  A S  3 3 . -  
3 0 . 0 7 1 ( a )  p r e s e n t l y  r e q u i r e s  m u n i c i p a l i t i e s  t o  b e  r e s p o n s i­
b l e  f o r  the c o s t  o f  c a r e  f o r  i n c a p a c i t a t e d  p e r s o n s  p l a c e d  in 
m u n i c i p a l  d e t e n t i o n  f a c i l i t i e s ,  w h i l e  t h e  s t a t e  is r e s p o n s i ­
b l e  w h e n  s u c h  p e r s o n s  a r e  p l a c e d  i n  s t a t e  c o r r e c t i o n a l  
f a c i l i t i e s .  N e a r l y  a l l  i n c a p a c i t a t e d  p e r s o n s  a r e  t a k e n  i n t o  
p r o t e c t i v e  c u s t o d y  b y  m u n i c i p a l  p e a c e  o f f i c e r s  o r  e m e r g e n c y  
s e r v i c e  p a t r o l s ,  b u t  m u n i c i p a l i t i e s  in w h i c h  a s t a t e  c o r r e c ­
t i o n a l  f a c i l i t y  e x i s t s  h a v e  l i t t l e  i n c e n t i v e  to i d e n t i f y  a n d  
u s e  a l t e r n a t i v e  p l a c e m e n t s  f o r  i n c a p a c i t a t e d  p e r s o n s  s i n c e  
i t  c o s t s  t h e m  n o t h i n g  t o  p l a c e  t h o s e  p e r s o n s  in a s t a t e  c o r ­
r e c t i o n a l  f a c i l i t y .  T h e  a m e n d m e n t s  i n  sec. 1 o f  t h e  b i l l  
r e q u i r e  t h e  a p p r o p r i a t e  m u n i c i p a l i t y  t o  p a y  t h e  c o s t s  o f  
p r o t e c t i v e  c u s t o d y  i n  a s t a t e  f a c i l i t y ,  r e g a r d l e s s  o f  w h o  
p l a c e d  t h e  i n c a p a c i t a t e d  p e r s o n  in c u s t o d y .

M u n i c i p a l i t i e s  i n  w h i c h  a s t a t e  c o r r e c t i o n a l  f a c i l i t y  d o e s  
n o t  e x i s t  a r e  f u l l y  r e s p o n s i b l e  f o r  t h e  c a r e  a n d  p l a c e m e n t  
o f  i n c a p a c i t a t e d  p e r s o n s  u n d e r  A S  3 3 . 3 0 . 0 7 1 ( a ) ,  a n d  t h u s  
h a v e  s u b s t a n t i a l  i n c e n t i v e  t o  i d e n t i f y  a n d  u s e  p l a c e m e n t s  
l e s s  c o s t l y  t h a n  p r i s o n  c e l l s .

T h e  p r o b l e m  o f  c r o w d i n g  in A l a s k a ' s  p r i s o n  s y s t e m  is w e l l  
k n o w n ,  a n d  is e x a c e r b a t e d  b y  t h e  l a r g e  n u m b e r s  o f  i n c a p a c­
i t a t e d  p e r s o n s  w h o  a r e  a d m i t t e d  u n d e r  A S  4 7 . 3 7 . 1 7 0 .  S e c t i o n  
1 o f  t h i s  b i l l  w o u l d  e q u a l i z e  t h e  b u r d e n  f o r  t h e  c o s t  o f  
c a r e  o f  i n c a p a c i t a t e d  p e r s o n s  b e t w e e n  a l l  A l a s k a n  c o m m u ­
n i t i e s ,  a n d  h e l p  a d d r e s s  t h e  s e r i o u s  c r o w d i n g  p r o b l e m  in 
s t a t e  c o r r e c t i o n a l  f a c i l i t i e s .  I t  w i l l  a l s o  p r o v i d e  i n c e n­
t i v e  f o r  m u n i c i p a l i t i e s  to i d e n t i f y  a n d  u s e  p l a c e m e n t s  f o r  
i n c a p a c i t a t e d  p e r s o n s  t h a t  a r e  l e s s  c o s t l y  t h a n  p r i s o n  b e d s  
a n d  m o r e  t r e a t m e n t  o r i e n t e d ,  as i n t e n d e d  b y  A l a s k a ' s  U n i f o r m  
A l c o h o l i s m  a n d  I n t o x i c a t i o n  T r e a t m e n t  A c t  (AS 4 7 . 3 7 ) .

F i n a l l y ,  d u e  t o  t h e  crisi: n d e d  t o

a d d r e s s ,  t h e  b i l l  c o n t a i n s  :e.

S T e v e  C o w p e r  

G o v e r n o r
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Agency:  __________
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STATE OF ALASKA
1988 LEGISLATIVE SESSION

FISCAL NOTE

Bill Version:

Publish Date: 1 / 2 7 / 8 5~

Revision D a t e : ________________________

Title: Relating to the responsibility

for treatment and care of intoxicated...

Sponsor: Rules Committee________________

Requestor: Governor's Office___________

Agency Affected: Public Safety

BRU: DPS Administration_________

Components: Contract Jails

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

REVENUE

:UNDING: (Thousands of Dollars)

GENERAL FUNDS -0- -0- -0- -0- -0- -0-
FEDERAL FUNDS

OTHER

TOTAL -0- -0- -0- -0- -0- -0-

POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME

TEMPORARY •

ANALYSIS: (Attach a separate page if necessary)

See Fiscal Note continuation page for analysis.

Prepared by: Gayle Horetski, Deputy Commissioner Phone: 465-4322

Division: Commissioner's Office___________________  Date:___________________

Approved by Commissioner: ( ~ Date: / -  "2- I -9" £

Agency: Public Safety ^

Distribution (by preparer):
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Legislative Sponsor 

Requestor

Office of Management and Budget

Impacted Agency(ies) page _1__  of _2
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No. 2

HB AO 6  
1 / 2 7 / 8 8

FISCAL NOTE ANALYSIS

An act relating to the responsibility for treatment 

and care of intoxicate^ and incapacitated persons 

taken into protective custody; and providing for 

an effective date."

Under this bill, the municipality in which an intoxicated person was taken into 

protective custody under AS 47.37.170 is responsible for the cost of care of 

that person while he or she is incapacitated. This would have no effect on the 

Department of Public Safety, as we do not pay the costs of care for these 

persons now, nor would we under this bill.
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STEVE COWPER, GOVERNOR

P.O. BOX K-STATE CAPITOL 
JUNEAU, ALASKA 99811-0300 
PHONE: (907) 465-3600

’' ^ D iu a r y  3 ,  1988

H o n o r a b l e  N i i l o  Koponen 
H o n o r a b l e  J ohnny  E l l i s  
C o -C h a i r s
House H e a l t h ,  E d u c a t i o n ,  and 

S o c i a l  S e r v i c e s  Committee 
A l a s k a  S t a t e  L e g i s l a t u r e  
P .O .  Box V
Ju n e a u ,  A l a s k a  99811

Re :  HB 4 0 6 ,  t r e a tm e n t  and c a r e  o f
i n t o x i c a t e d  and i n c a p a c i t a t e d  
p e r s o n s
Our f i l e  n o .  7 7 3 - 8 8 - 0 0 5 1

D ea r  R e p r e s e n t a t i v e s  Koponen and E l l i s ;

I  l e t  an e r r o r  i n  t h i s  b i l l  s l i p  b y .  On page 1, l i n e  
2 7 ,  t h e  w o rd  " r e a d o p t e d "  s h o u l d ,  o f  c o u r s e ,  r e a d  " r e e n a c t e d . "  
Assuming t h a t  t h e  b i l l  w i l l  be  r e p o r t e d  o u t  o f  y o u r  c om m i t t e e ,  I  
w ou ld  a p p r e c i a t e  y o u r  mak ing t h i s  c o r r e c t i o n  i n  a comm it te e  su b ­
s t i t u t e .  (The " r e a d o p t "  l a n g u ag e  comes, f r o m  r e g u l a t i o n s  w o r k ,  
w he rea s  t h e  " r e e n a c t "  i s  a p p r o p r i a t e  fo-r^ l e g i s l a t i o n . )

We have  been  a d v i s e d  by R e v i s o r  o f  S t a t u t e s  D a v id  
D i e r d o r f f  t h a t ,  w i t h  t h e  c o m p u t e r i z a t i o n  o f  b i l l  p r o c e s s i n g ,  t h e  
e f f e c t  o f  t h i s  e r r o r  i s  t o  have  t h e  s e c t i o n  " r e a d "  by  th e  S IRS 
p r o g ram  i n  BASIS as s im p l y  " r e p e a l i n g "  t h e  p r o v i s i o n .  S IRS  i s  
p rogrammed t o  r e a d  " r e p e a l e d  and r e e n a c t e d "  as e q u i v a l e n t  t o  
" am en d in g , "  b u t  i f  t h e  words  " a nd  r e e n a c t e d "  do n o t  a p p e a r  a f t e r  
" r e p e a l e d , "  i t  assumes t h a t  t h e  s e c t i o n  c i t e d  i n  t h e  l e a d - i n  i s  
r e p e a l e d .  D a v id  a l s o  a d v i s e s  t h a t  i t  i s  n o t  p o s s i b l e  t o  m a n u a l l y  
o v e r r i d e  t h e  e n t r y  and c o r r e c t  i t  u n t i l  a new document ,  such  as a 
comm it te e  s u b s t i t u t e ,  i s  a c t u a l l y  e n t e r e d  i n t o  t h e  s y s tem .

/
D E P A R T M E N T  O F  L A W

j

OFFICE OF THE A TTORNEY GENERAL



Hon. N i i l o  Koponen and Hon. J ohnny  E l l i s  F e b r u a r y  3 ,  1988 
C o -C h a i r s ,  House H e a l t h ,  E d u c a t i o n ,  and Page 2

S o c i a l  S e r v i c e s  Committee 
F i l e  n o .  7 7 3 - 8 8 - 0 0 5 1

S o r r y  t o  have  l e t  t h i s  s l i p  b y .  Thanks f o r  t a k i n g  c a r e
o f  i t .

Y ou r s  t r u l y ,
GRACE BERG SCHAIBLE 
ATTORNEY GENERAL
By : _

•Art fhur f l .  P e t e r s o n  
A s s i s t a n t  A t t o r n e y  G e n e r a l

GBS: AHP: cb
cc :  Bob Evans

L e g i s l a t i v e  L i a i s o n  
O f f i c e  o f  t h e  G o v e rn o r




