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CONTINUATION o f FISCAL NOTE ANALYSIS 
For Bill/Resolution No.«—— 237____

ANALYSIS

This analysis addresses the effects of sections 5, 6, 8, 9, 10 and 13 on the Department of 

Corrections. These sections would create three new ofi.-rises titled Repeated Sexual Abuse of a 

Minor (RSAM) in the First, Second and Third Degree and provide penalties for them.

The profile of Alaska's prison population shows that approximately 200 persons are incarcerated at 

any time for Sexual Abuse of a Minor in the First, Second, Third and Fourth Degree. A large 

proportion of the offenders have probably committed the crime several times before the victim felt 

sufficiently endangered and compelled to seek the assistance of othevc and they would therefore 

possibly be charged with one of the new offenses.

In order to determine the fiscal impact of this legislation, five scenarios were created based on 

the profile of sentenced Sexual Abuse of Minor offenders currently being placed in the custody of 

the department and the length of sentences being served. The scenarios present the effects if 10% 

of these offenders were sentenced under the proposed statutes, 25%, 50%, 75% and 100%. The 

scenario which occurs will depend upon the charging policies of the Department of Law.

Scenario_______________________ '_________________ 10%___________25%___________50%____________75%__________ 100%

Additional Man Years to be Served 96 239 476 712 951

Additional Operating Costs $14,496.0 $36,089.0 $71,876.0 $107,512.0 $130,500.0

Additional Capital Costs $ 1,024.0 $ 2,549.3 $ 5,077.3 $ 7,594.7 $ 12,097.4

The impact of HB 237 will be to increase the State's inmate population requiring the additional 

beds to be built and associated operating costs.

Capital construction and operational costs are based on $31,960.00 per man year inflated by 5% per 

year and $151,000 per bed constructed.
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Revised 1 / 1 9 /8 8
POSITION PAPER 

CS HB 237 (HESS)

The Alaska Public Defender Agency and the Office of Public Advocacy are 

totally reactive agencies which provide representation to indigent 

persons when appointed by the court. These agencies do; not make policy 

nor do they initiate litigation. Only proposed legislation with fiscal 

or program ramifications for these agencies can be said to have a direct 

agency inmpact. Thus, the Public Defender Agency and Office of Public 

Advocacy submit position papers for legislation which will affect these 

agencies fiscally or p,rogramatically or will require these agencies to 

litigate constitutional issues raised by the legislation.

Fiscal Impact: X None See attached fi'scal n o t e ______

Program impact: ________ None See analysis attached X

Constitutional impact: ______  None See analysis attached X

Based on the attached information, the Alaska Public Defender Agency and 

the Office of Public Advocacy oppose this bill.

Public Defender Agency

Office of Public Advocacy

epartment of Administration



CS HB 237 (HESS) 
POSITION PAPER (Cont.)

This bill is a wide-ranging collection of amendments to the criminal 

laws and rules of evidence. It appears to be designed to overrule a 

number of appellate decisions unfavorable to the Department of Law in 

cases involving child victims. Since some of the decisions are 

constitutionally based, the corresponding attempted changes appear 

unconstitutional. The changes do not appear to be necessary to vigorous 

prosecution and effective enforcement of laws preventing assaults on 

children. Their primary consequence will be increased costs in 

processing the cases through the court system and increased populations 
in the already overcrowded prison system.

A. SECOND DEGREE MURDER AND ASSAULT

This bill proposes two changes to the second degree murder and assault 

statutes:

1. Neitzel c h a n g e . The bill would change AS 11.41.110(a)(2) to

define second degree murder as "knowingly engagfing] in conduct [instead 

of: intentionally performing an act] that”results in the death of 

another person under circumstances manifesting an extreme indifference 

to the value of human life." We support this change, since it comports 

with appellate case law. See Neitzel v. S t a t e . The parallel change in 

the first degree assault statute is also unobjectionable.

2. Extreme indifference to the welfare of a child under 16. Under

this section, it would be second degree murder i f  a child died as a

result of a "pattern and practice of abuse." We have no problem with 

this concept, but suggest some tightening of the drafting.

Abuse is defined in section 2 to include bodily impact, restraint, 

and confinement. This is too broad, since it could encompass many 

normal disciplinary measures including spanking or placing a child in 

"time out" in his bedroom. Similar problems exist in the parallel 

assault provision. We suggest the following definition for abuse:

(c) In this sectirn, "Abuse is defined as:

(1) striking a child with a body part or instrument in a 

manner likely to cause serious physical injury to the 

child: or

(2) confining a child in a small enclosed area or 

container for a prolonged period of time without food or 

water in a manner likely to cause serious physical injury 

to the child; or

(3) restraining a child by use of physical restraints in 

a manner which significantly limits the child's freedom 

of movement in a manner likely to cause serious physical 

injury to the child.
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These changes to Sections 1 and ?. should eliminate the overbroad 

application of a second degree murder statute to those persons using 

reasonable disciplinary techniques which result in the accidental death 

of a child.

B. REPEATED SEXUAL ABUSE OF A MINOR

The bill creates a new set of offenses entitled Repeated Sexual Abuse of 

a Minor in the First, Second and Third Degrees (RSAM). These offenses, 

which require a "pattern and practice" of sexual abuse involving three 

or more incidents, will apply primarily to incest and family sexual 

abuse cases. As the Court of Appeals has noted in State v. A n d r e w s , 

virtually all family sexual abuse cases involve repeated abuse.

1. Enhanced presumptive term (deleted by H E S S ) . In the original 

draft of the bill, a person who is convicted on the first offense of 

Repeated Sexual Abuse of a Minor in the First Degree, would have been 

subject to a 13-year presumptive jail term. HESS removed this 

presumptive term. In the absence of the presumptive term we have no 

objection to the concept of the bill, although it is not necessary to 

get a pattern of acts against a victim into evidence.

It should be noted that the current offense of Sexual Abuse o f a  Minor 

in the First Degree carries an 8-year presumptive term for a first 

offender, as does Sexual Assault in the First Degree. Thus, the typical 

family incest offender will be punished much more harshly than a person 

charged with a violent rape of an adult due to the repetitive nature of 

incest behavior. On a second felony offense a defendant would receive a 

25-year presumptive term, even if the prior felony were a theft 

conviction when the defendant was a young adult.

Although there may be some offenders who deserve lengthy periods of 

incarceration, others who willingly admit their conduct, seek treatment 

and exhibit remorse may not require such a lengthy presumptive term, 

particularly on a first offense. The prosecutor would also have 

unbridled discretion to charge one offender with three separate counts 

of Sexual Abuse in the First Degree and another offender with RSAM.

Thus, two similarly situated offenders could receive vastly disparate 

sentences. This would certainly raise equal protection problems which 

would be litigated in virtually every RSAM case.

2. Non-unanimous jury v e r d i c t s . As noted above, it is an element 

of Repeated Sexual Abuse of a Minor that three or more incidents of the 

prohibited conduct have occurred. Section 3 of the bill provides that 

the jury need not be unanimous as to any particular incident.

This provision is in direct conflict with Covington v. S t a t e , a 1985 

decision of the Alaska Court of Appeals. Covington requires that jurors 

must unanimously agree that the same criminal act has been proved beyond 

a reasonable doubt. The Covington holding is based upon the defendant's 

constitutional right to a unanimous verdict. No state or federal court 

has reached a contrary result, even in the RICO line of cases which 

involve parallel "pattern and practice" provisions.
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3. Definition of "Authority Over C h i l d " . The last troublesome 
portion of the Repeated Sexual Abuse of a Minor provision is the 

definition of "having authority over a child" found in Section 8. 

This broad language presumes that all members of a social unit have 

authority over a child v/hen in fact they may not. Examples of the 

problematic application of this provision include a romantic 

relationship between a young teenager and an exchange student or 

step-sibling who is living in the family unit.

C. PRIOR INCONSISTENT STATEMENTS (DELETED BY HESS)

This section, which was drafted to combat perceived problems caused by 

Brower v. State, was deleted by the HESS committee. This portion of the 

bill stated that in a prosecution for any offense, evidence of a prior 

inconsistent statement is sufficient to support a conviction despite a 

complete dearth of corroborating evidence.

The question whether an uncorroborated prior inconsistent statement is 

sufficient to support a conviction is a uniquely judicial determination, 

not one susceptible to legislative fiat. The federal constitution 

prohibits conviction except upon proof beyond a reasonable doubt. In re 

W i n s h i p , 397 U.S. 358. A court's holding on a question of the 
sufficiency of certain evidence is an interpretation of the 

constitutional requirement of proof beyond a reasonable doubt. Thus, 

the Court of Appeals' decision in Brower took no radical or novel 

position; the Brower holding is consistent with all other courts which 

have considered' this question. The constitutional minimal standard for 

the proof required for a conviction cannot be reduced by legislative 

action.

D, CHANGES TO EVIDENCE RULE 404

The bill proposes a new subsection to Evidence Rule 404. The proposed 

new section states that, notwithstanding A.R.E. 404(b), in a pttsecution 

for physical or sexual assault on a child, evidence of prior acts by the 

defendant involving the same or another victim is admissible to show the 

defendant's disposition to commit the offense.

This raises serious constitutional problems. In a very long line of 

cases, the Alaska appellate courts have held that evidence o f  prior bad 

acts by a defendant are not admissible to prove the defendant's 

propensity to commit crimes. E . g . , Eubanks v. S t a t e , 516 P.2d 726 

(Alaska 1973); Oksoktaruk v. S t a t e , 611 P.2d 52T"( Alaska 1980); 

Lerchenstein v. State, 697 P.2d 312 (Alaska App. 1985), a f f 'd , 726 P.2d 

546 (Alaska 1986). The rationale for these cases is rooted in the 

constitutional guarantee of due process and the requirement of proof 

beyond a reasonable doubt. U.S. Const., amend. VI; Alaska Const., 

art.I, subsection 7. V/hen evidence of a defendant's character, as shown 

through prior bad acts, is admitted to-show his propensity to commit a 

crime, there is a grave likelihood that the ju.v will convict the 

defendant because he appears to be a bad person, not because the 

evidence proves beyond a reasonable doubt that he committed the crime 

with which he was charged. Michaelson v. United S t a t e s , 335 U.S. 469 

(1948).
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Prior bad acts, relevant to show only disposition, are also excluded 

because admitting such evidence prolongs trials, causing added expense 

*to all parties and the court system. Rather than have a five-day trial 

focused on the c r i m i n a l :act. alleged in the indictment, if prior bad acts 

were invariably admissible, trials' could take two to three times as 

long, as witnesses are called by both sides to establish and refute 

incidents entirely collateral to the real issues at trial. Longer 

trials also mean longer transcripts; increasing the cost of appeals 

means more defendants would need public defenders.

The existing Rules of Evidence, as interpreted by the Alaska courts, 

broadly opens the door to evidence of prior bad acts when such evidence 

is probative of something other than criminal disposition, such as 

motive, intent, opportunity and common scheme or plan. The Alaska 

Supreme Court and Court of Appeals have in ma n y  instances allowed 

evidence of a defendant's prior abusive conduct to come in at trial, 

including abuse of the named victim, abuse of other victims 1n the 

family and abuse of victims outside of the family who are similarly 

situated to the named victim. Following are brief summaries of the 

cases in this area of the law.

1. Evidence of Other Abuse on Named Victim is Ordinarily 

Admissible,

In Burke v. S t a t e , 624 F.2d 1240 (Alaska 1980), the Alaska Supreme Court 

established the rule that evidence of earlier assaults on the same 

victim is admissible. The Supreme Court held that it was proper for a 

victim to testify to the whole history of assault by her step-father, 

the defendant.

A recent Court of Appeals decision, Patterson v. S t a t e , 732 P.2d 1102, 

1103 (Alaska App, 1987), explained the justifiction for the 

well-established Burke rule: "First, to establish an ongoing

relationship between the victim and the accused; and, second, to place 

an offense in context and to show the background of the offense." In 

P a t t e r s o n , the court approved admitting evidence of a prior sexual 

assault on the named victim even though that assault occurred nearly two 

years earlier.

The "same victim" rule is also followed in cases charging physical 

assaults on children. The Court of Appeals in Garner v. S t a t e , 711 P.2d 

1191, 1193 (Alaska App. 1986), held that it was proper to admit evidence 

indicating prior physical abuse by the defendant during the four-month 

period before the child's death.

2. Evidence of Abuse of Other Victims in the Same Family is 

Ordinarily Admissible.

In Soper v. S t a t e , 731 P . 2d 587 (Alaska App. 1987), the Court of Appeals 

expanded Burke to cover testimony of abuse on other family members. The 

court in Soper said:

The limited exception for lewd disposition recognized

in Burke should be extended to cover the testimony of

5



the complaining witnesses' sisters who were allegedly

seduced under similar circumstances at roughly the

same age as the complaining witness.

3. Evidence of Abuse Outside the Family Can Be Admissible.

Evidence of abuse of other victims not in the same family but in the 

same class is admissible if the defendant's plan or pattern of sexual 

misconduct is relevant. Soper appears to authorize admission of 

evidence concerning sexual assaults of non-family victims so long as the 

victims are members of a "limited class [having] highly relevant common 

characteristics." 731 P.2d at 590. For example, in recent trials where 

the defendant was charged with sexual abuse of a child in a daycare 

situation, the state successfully argued that Soper authorized admission 

of evidence concerning sexual abuse on other chi 1dren in the daycare.

Other cases upholding admission of evidence concerning abuse on 

non-family victims include Oswald v. S t a t e , 715 P.2d 276 (Alaska App,

1986); Moor v. S t a t e , 709 P.2d 498 (Alaska App. 1985).

4. Bolden v. State —  Similar in concept to the Rape Shield Law.

The only time a prior bad act is not admissible in this context is when 

there is no nexus or connection between the prior act and the charged 

conduct.

Bolden v. S t a t e , 720 P . 2d 957 (Alaska App. 1986), illustrates the rule 

that evidence of sexual abuse of uncharged victims not part o f  the same 

class as the victim is ordinarily inadmissible. Bolden was charged with 

sexually abusing two of his daughters. At trial the state presented 

testimony by other girls that they had been sexually molested by the

defendant. The Court of Appeals found that the evidence was

inadmissible because neither identity nor intent was an issue at the

trial and the acts did not establish a common scheme or plan.

The Bolden rule, which disallows evidence of other sexual assaults where 
the only purpose for such testimony is to show the defendant's 

propensity to commit such acts, is comparable to the rape shild law 

protection for victims. That is, the fact that a victim may have 

engaged in a certain type of sexual practice on one occasion with one 

partner is not admissible to prove the victim consented to such practice 
on another occasion with the defendant.

In summary, in all situations in which prior bad acts by the defendant 

are relevant and probative of the issues at hand, the Court of Appeals 

and Supreme Court have upheld their admissibility. If it is not 

relevant and is admitted only to show that the defendant has done this 
in the past, there is a great danger that the defendant will be 

convicted because he is a "bad person" regardless of whether there, is 

sufficient evidence to support the charges at hand.
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i n  c r i m i n a l  c h i l d  a b u s e  p r o s e c u t i o n s .

S e c t i o n  1 a l l o w s  p r o s e c u t i o n  f o r  s e c o n d - d e g r e e  m u r d e r  i n  c a s e s  
w h e r e  a p e r s o n  e n g a g e s  i n  a p a t t e r n  o r  p r a c t i c e  o f  a b u s e  o f  a  c h i l d  
u n d e r  t h e  a g e  o f  16  t h a t  r e s u l t s  i n  t h e  d e a t h  o f  t h e  c h i l d .  Many o f  t h e  
c a s e s  w h ic h  w o u ld  be  s e c o n d - d e g r e e  m u r d e r  u n d e r  t h e  new l a w  a r e  now  
b e i n g  p r o s e c u t e d  a s  m a n s l a u g h t e r  o r  a s  c r i m i n a l l y  n e g l i g e n t  h o m i c i d e .  
B e c a u s e  t h e  m a j o r i t y  o f  t h e s e  c a s e s  a r e  a l r e a d y  b e i n g  p r o s e c u t e d  
( a l t h o u g h  a t  a  l o w e r  l e v e l ) ,  t h i s  s e c t i o n  w i l l  n o t  h a v e  a  s i g n i f i c a n t  
f i s c a l  im p a c t  o n  t h e  d e p a r t m e n t .

S e c t i o n  3 a l l o w s  p r o s e c u t i o n  f o r  f i r s t - d e g r e e  a s s a u l t ,  a  c l a s s  
A f e l o n y ,  i n  c a s e s  w h e r e  a p e r s o n  e n g a g e s  i n  a p a t t e r n  d r  p r a c t i c e  o f  
a b u s e  o f  a -’’ h i l d  u n d e r  t h e  a g e  o f  16  t h a t  r e s u l t s  i n  s e r i o u s  p h y s i c a l  
i n j u r y  t o  t h e  c h i l d .  The d e p a r tm e n t  c u r r e n t l y  p r o s e c u t e s  many o f  t h e  
c a s e s  w h i c h  w o u ld  f a l l  u n d e r  t h i s  s e c t i o n  u n d e r  l o w e r  l e v e l  a s s a u l t  
s t a t u t e s .  B e c a u s e  t h e s e  a r e  c a s e s  w h i c h ,  b y  a nd  l a r g e ,  a r e  a l r e a d y  

d b e i n g  h a n d l e d  b y  t h e  d e p a r t m e n t ,  t h i s  s e c t i o n  w i l l  n o t  h a v e  a
s i g n i f i c a n t  f i s c a l  im p a c t .

S e c t i o n s  5 and 6 c r e a t e  a  new  c r im e  o f  r e p e a t e d  s e x u a l  a b u s e  
o f  a m i n o r ,  i n  t h r e e  d e g r e e s .  T h i s  a l l o w s  p r o s e c u t i o n  f o r  a  p a t t e r n  o f

s e x u a l  a b u s e  o f  a  c h i l d  i f  t h e  c h i l d  ( b e c a u s e  o f  y o u t h ,  t h e  p a s s a g e  o f  
t i m e ,  o r  t h e  f r e q u e n c y  o f  t h e  a s s a u l t s )  i s  n o t  a b l e  t o  p a r t i c u l a r l y  
i d e n t i f y  s p e c i f i c  i n c i d e n c e s .  A l t h o u g h  we a n t i c i p a t e  t h a t  t h e r e  w i l l  b e  
o n l y  a  f e w  o f  t h e s e  c a s e s  e a c h  y e a r ,  i t  i s  i m p o r t a n t  t o  e f f e c t i v e l y  
p r o s e c u t e  th em  b e c a u s e  t h e y  a r e  some o f  t h e  m o s t  e g r e g i o u r  o f f e n s e s  
c o m m i t t e d  a g a i n s t  c h i l d r e n .  B e c a u s e  m o s t  o f  t h e  c a s e s  i n v o l v i n g  
m u l t i p l e  a s s a u l t s  a g a i n s t  c h i l d r e n  a r e  a l r e a d y  b e i n g  p r o s e c u t e d  a s  

J n u m e ro u s  c o u n t s  a l l e g i n g  s p e c i f i c  i n c i d e n t s  o f  a b u s e ,  t h e  f e w  new  c a s e s
t h a t  w i l l  b e  p r o s e c u t e d  u n d e r  t h e  new c r im e  c a n  b e  h a n d l e d  w i t h  e x i s t i n g  
r e s o u r c e s .

S e c t i o n s  11 and 14 w i l l  b r o a d e n  t h e  k i r d s  o f  e v i d e n c e  t h a t  may 
be a d m i t t e d  and u s e d  t o  s u p p o r t  a  c o n v i c t i o n  i n  c a s e s  o f  p h y s i c a l  a n d  
s e x u a l  a b u s e  o f  a m i n o r ,  t h u s  m a k in g  i t  e a s i e r  t o  s u c c e s s f u l l y  p r o s e c u t e  
t h e s e  c a s e s .  T h i s  w i l l  p r o b a b l y  l e a d  t o  t h e  a c c e p t a n c e  o f  some 
a d d i t i o n a l  c a s e s  w h ic h  w o u ld  be  c o n s i d e r e d  " m a r g i n a l "  u n d e r  t h e  e x i s t i n g  
e v i d e n t i a r y  r u l e s .  I t  i s  o u r  v i e w ,  h o w e v e r ,  t h a t  t h e  a d d i t i o n  o f  t h e s e  
c a s e s  w i l l  n o t  h a v e  a s i g n i f i c a n t  f i s c a l  im p a c t  on  t h e  d e p a r t m e n t  
b e c a u s e  t h e  a v a i l a b i l i t y  o f  a d d i t i o n a l  p r o b a t i v e  e v i d e n c e  i s  l i k e l y  t o  
r e s u l t  i n  a  l a r g e r  p e r c e n t a g e  o f  g u i l t y  p l e a s  i n  t h e s e  c a s e s ,  t h u s  
o f f s e t t i n g  t h e  c o s t  o f  some a d d i t i o n a l  t r i a l s .

2  2
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CONTINUATION o f FISCAL NOTE ANALYSIS 
For Bill/Resolution No... .HB 237 ___

ANALYSIS

Sections 5-8 of this legislation would create three new offenses titled 

Repeated Sexual Abuse of a Minor (RSAM) in the First, Second and Third Degree 
and provide penalties for them.

The profile of Alaska's prison population shows that approximately 200 persons 

are incarcerated at any time for Sexual Abuse of a Minor in the First, Second, 

Third and Fourth Degree. The majority of the offenders have probably committed 

the crime several times before the victim felt sufficiently endangered and c om­
pelled to seek the assistance of others.

If this legislation is passed and this population segment is convicted of these 

new offenses and given the indicated sentences, it would have a large fiscal 

impact on the Department of Corrections.

Current Inmates - Serving Time for Sexual Abuse of Minor

Total Number of man-years to be served = 750 years.

Total Cost of Care - $23,969,250.

Future Inmates - Repeated Sexual Abuse of Minor sanctions implemented

Total Number of man-years to be served = 1701 years.

Total Cost of Care = $54,362,259.

Increased Costs - Repeated Sexual Abuse of Minor sanctions implemented

Additional Number of man-years to be served = 951 years.
Additional Cost of Care = $30,393,009 

Additional Capital Costs = $130,500,000.

The impact of HB 237 will be to quickly escalate the State's inmate 

population requiring the equivalent of 3 more Spring Creek facilities; one 

needed by FY90, another by FY91 and another by FY92. Additional costs will be 

incurred to operate the new institutions.

Capital construction and operational costs are based on the original estimates 
for the Spring Creek Correctional Center in Seward and full y e a r  cost of 

operation of that facility inflated by 5% per year.
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S T E V E  COWPER, G O V E R N O R

PUBLIC DEFEXDEK AG E AT Y
900W .5TH  AVENUE 
SUITE 200
ANCHORAGE. ALASKA 99501 
PHONE: (907) 279-7541 A

A p r i l  9, 1987

R e p r e s e n t a t i v e  N i i l o  K o p o n e n  
C o - C h a i r m e n
H e a l t h /  E d u c a t i o n  & S o c i a l  S e r v i c e s  C o m m i t t e e
P. 0. B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e s  E l l i s  a n d  Kop o n e n :

I u n d e r s t a n d  t h a t  H o u s e  B i l l  237 has b e e n  r e f e r r e d  to yo u r  
c o m m i t t e e  for c o n s i d e r a t i o n .  A l t h o u g h  I c e r t a i n l y  u n d e r s t a n d  the 
c o n c e r n  of its d r a f t e r s  for t h e  s a f e t y  a n d  w e l f a r e  of c h i l d  
v i c t i m s ,  the p r o p o s e d  c h a n g e s  c o n t a i n e d  in the bill do not a p p e a r  
to be n e c e s s a r y  to v i g o r o u s  p r o s e c u t i o n  and e f f e c t i v e  e n f o r c e m e n t  
of l a w s  p r e v e n t i n g  a s s a u l t s  on c h i l d r e n .  M a n y  of the c h a n g e s  in 
the bill a p p e a r  to be d e s i g n e d  t o  o v e r r u l e  a v a r i e t y  of a p p e l l a t e  
d e c i s i o n s  u n f a v o r a b l e  to the s t a t e  in c a s e s  i n v o l v i n g  c h i l d  
v i c t i m s .  S i n c e  s o m e  of the ciecisions a r e  c o n s t i t u t i o n a l l y  based, 
the c o r r e s p o n d i n g  a t t e m p t e d  c h a n g e s  a p p e a r  u n c o n s t i t u t i o n a l .  
F u r t h e r m o r e ,  o t h e r  p r o v i s i o n s  w o u l d  s u b s t a n t i a l l y  i n c r e a s e  the 
p r e s u m p t i v e  jail t e r m  for a f i r s t  i n c e s t  c o n v i c t i o n ,  r e n d e r i n g  
t h a t  t e r m  m u c h  m o r e  s e v e r e  t h a n  t h e  s e n t e n c e  r e q u i r e d  for a 
v i o l e n t  ra p e  of an a d u l t  w h i c h  r e s u l t s  in s e r i o u s  p h y s i c a l  
i njury.

F o l l o w i n g  is m y  a n a l y s i s  of the bill.

S e c t i o n  1 p r o p o s e s  t w o  c h a n g e s  to t h e  s e c o n d  d e g r e e  m u r d e r  
s t a t u t e  (AS 1 1 . 4 1 . 1 1 0 ( a ) ) :

1, N e i t z e l  c h a n g e . T h e  bi l l  w o u l d  c h a n g e  A S  
1 1 . 4 1 . 1 1 0 ( a ) ( 2 )  to d e f i n e  s e c o n d  d e g r e e  m u r d e r  as "k n o w i n g l y  
e n g a g i n g )  in c o n d u c t  [ i nstead of: i n t e n t i o n a l l y  p e r f o r m i n g  an
act] t h a t  r e s u l t s  in the d e a t h  of a n o t h e r  p e r s o n  under 
c i r c u m s t a n c e s  m a n i f e s t i n g  an e x t r e m e  i n d i f f e r e n c e  to the vr • of
h u m a n  l i f e . "  T h i s  c h a n g e  s i m p l y  b r i n g s  the l a n g u a g e  of t' 
s t a t u t e  in a c c o r d a n c e  w i t h  the i n t e r p r e t a t i o n  of t’s stat 
a d o p t e d  by t h e  C o u r t  of A p p e a l s  in N e i t z e l  v. S t a t e , 655 .. „.g 325 
( A l a s k a  App. 1982) . T h e  c h a n g e  d o e s  not p r e s e n t  a p r o b l e m  and

A. S E C O N D  D E G R E E  M U R D E R



c o u l d  r e d u c e  c o n f u s i o n  w i t h o u t  s u b s t a n t i v e l y  c h a n g i n g  the law. 
S e c t i o n  3 p r o p o s e s  a p a r a l l e l  c h a n g e  in the f i r s t  d e g r e e  a s s a u l t  
sta t u t e ,  AS 1 1 . 4 1 . 2 0 0 ( a ) ( 3 ) ,  and is a l s o  n o t  a s u b s t a n t i v e  c h a n g e  
in the l a w  as it is p r e s e n t l y  app l i e d .

2. E x t r e m e  i n d i f f e r e n c e  to the w e l f a r e  of a c h i l d  u n d e r  16. 
P r o p o s e d  AS  1 1 . 4 1 . 1 1 0 ( a ) ( 4 )  c r e a t e s  a n e w  s u b s e c t i o n  of s e c o n d  
d e g r e e  m u r d e r ,  d e f i n e d  as "under c i r c u m s t a n c e s  m a n i f e s t i n g  an 
e x t r e m e  i n d i f f e r e n c e  to the w e l f a r e  of a c h i l d  u n d e r  16, the 
p e r s o n  e n g a g e s  in a p a t t e r n  or p r a c t i c e  of a b u s e  of that c h i l d  
th a t  r e s u l t s  in the d e a t h  of the c h i l d . "  A b u s e  is d e f i n e d  in 
s e c t i o n  2 t o  i n c l u d e  b o d i l y  impact, r e s t r a i n t ,  a n d  c o n f i n e m e n t .  
" P a t t e r n  or p r a c t i c e "  is d e f i n e d  in s e c t i o n  8 ( p r o p o s e d  AS
1 1 . 4 1 . 6 1 0 ( 2 ) )  t o  m e a n  "three or m o r e  i n c i d e n t s  of the p r o h i b i t e d  
c o n d u c t . "

It is not c l e a r  to m e  w h a t  the p u r p o s e  of th i s  s e c t i o n  is. It 
a p p e a r s  to be u n n e c e s s a r y  s i n c e  if a p e r s o n ' s  c o n d u c t ,  e v e n  once, 
d i s p l a y s  m a n i f e s t  i n a i f f e r e n c e  to the v a l u e  of a c h i l d ' s  life, 
an d  the c h i l d  dies, that is u n a m b i g u o u s l y  i n c l u d e d  in AS
1 1 . 4 1 . 1 1 0 ( a ) ( 2 ) .  R e q u i r i n g  a " p a t t e r n  or p r a c t i c e  of abuse" 
m i g h t  be i n t e r p r e t e d  to e x c l u d e  m u r d e r  p r o s e c u t i o n s  u n d e r  AS
1 1 . 4 1 . 1 1 0 ( a ) ( 2 )  w h e n  the p e r s o n  h a s  o n l y  a b u s e d  the c h i l d  o n c e  or 
twice.

If the p o i n t  of the new s e c t i o n  is to  i n s u r e  t h a t  e v i d e n c e  of any 
p a t t e r n  or p r a c t i c e  of a b u s e  w i l l  a l w a y s  be a d m i s s i b l e ,  the 
s t a t u t e  is s t i l l  u n n e c e s s a r y .  E x i s t i n g  c a s e  l a w  e s t a b l i s h e s  that 
a h i s t o r y  of a b u s e  w i l l  o r d i n a r i l y  be a d m i s s i b l e .  E . g . . G a r n e r  
v. S t a t e , 711 P . 2d 1191 (Alaska App. 1983); see a l s o  A b r u s k a  v. 
S t a t e , 705 P . 2d 1261, 1 2 6 4  & n.l ( A l a s k a  App. 1985).

B. F I R S T  D E G R E E  A S S A U L T

S e c t i o n  3 c r e a t e s  a new c a t e g o r y  of f i r s t  d e g r e e  a s s a u l t  for any 
p e r s o n  w h o  e n g a g e s  in a p a t t e r n  of a b u s e  w h i c h  r e s u l t s  in s e r i o u s  
p h y s i c a l  i n j u r y  to a c h i l d  u n d e r  16.

T he p r o p o s e d  n e w  a s s a u l t  p r o v i s i o n  is u n n e c e s s a r y .  G i v e n  the 
b r o a d  d e f i n i t i o n  of " d a n g e r o u s  i n s t r u m e n t "  a d o p t e d  in W e t t a n e n  v. 
S t a t e , 656 P . 2d 1213 (Alaska App. 19 8 3 ) ,  m a n y  a s s a u l t s  on  a c h i l d  
w o u l d  fit u n d e r  e x i s t i n g  AS 1 1 . 4 1 . 2 0 0 ( a ) ( 1 )  ( r e c k l e s s l y  c a u s e s  
s e r i o u s  i n j u r y  w i t h  a d a n g e r o u s  i n s t r u m e n t ) .  M a n y  o ther 
a s s a u l t s ,  p a r t i c u l a r l y  t h o s e  as p a r t  of a p a t t e r n  of abuse, w o u l d  
f it u n d e r  AS 1 1 . 4 1 . 2 0 0 ( a ) ( 3 )  (the N e i t z e l - t v o e  a s s a u l t  s t a t u t e ) .  
Fur t h e r ,  a p r o s e c u t i o n  u nder AS 1 1 . 4 1 . 2 0 0 ( a ) ( 3 )  w o u l d  be m o r e  
l i k e l y  t h a n  a c h a r g e  under the n e w  o f f e n s e  to o p e n  the door to 
e v i d e n c e  of a s s a u l t s  on o t h e r  v i c t i m s ;  e v i d e n c e  of su c h  o ther 
a s s a u l t s  w o u l d  not be r e l e v a n t  u nder p r o p o s e d  A S  1 1 . 4 1 . 2 0 0 ( a ) ( 4 )  
a n d  the c u r r e n t  r ules of e v i d e n c e ,  but s u c h  e v i d e n c e  c ould o f t e n  
be r e l e v a n t  to e s t a b l i s h  e x t r e m e  i n d i f f e r e n c e  t o  the v a l u e  of



l i f e  by s h o w i n g  t h a t  the d e f e n d a n t  knew the l i k e l y  c o n s e q u e n c e s  
of his a c t i o n s .

Fur t h e r ,  AS 1 1 . 4 1 . 2 0 0 ( a ) ( 4 )  c o u l d  be r e a d  d a n g e r o u s l y  b r o a d l y .  A 
p a r e n t  w h o  t h r e e  t i m e s  " c o n f i n e d "  his c h i l d  to  his r o o m  for 
r e a s o n a b l e  d i s c i p l i n e  c o u l d  be l i a b l e  u nder t h i s  c l a s s  A  f e l o n y  
if, one time, the c h i l d  h u r t  h i m s e l f  s e r i o u s l y  w h i l e  in his room.

C. R E P E A T E D  S E X U A L  A B U S E  OF A  M I N O R

S e c t i o n s  5 - 8  c r e a t e  a new set of o f f e n s e s  t i t l e d  R e p e a t e d  S e x u a l  
A b u s e  of a M i n o r  (RSAM) in the First, S e c o n d ,  a n d  T h i r d  Degree. 
" R e p e a t e d "  is g i v e n  m e a n i n g  in s e c t i o n  8 as " p a t t e r n  or 
p r a c t i c e , "  d e f i n e d  as t h r e e  or m o r e  i n c i d e n t s .  S e c t i o n  13 
p r o v i d e s  p e n a l t i e s  for R S A M  in t h e  F i r s t  Degree, an u n c l a s s i f i e d  
f e l ony, s e t t i n g  a p r e s u m p t i v e  t e r m  f o r  f i r s t  o f f e n d e r s  of 13 
y e a r s  (and 25 a n d  35 years, r e s p e c t i v e l y ,  for s e c o n d  and t h i r d  
o f f e n d e r s ) , w i t h  a m a x i m u m  of 50 years. R S A M  in the S e c o n d  
D e g r e e  is an A  f e l o n y ,  w i t h  a p r e s u m p t i v e  f i v e - y e a r  t e r m  for a 
f i r s t  o f f e n d e r .

E f f e c t i v e l y ,  the p r o p o s e d  o f f e n s e  of R S A M  in t h e  f i r s t  d e g r e e  
d e c l a r e s  t h a t  all f a m i l y  sex u a l  a b u s e  c a s e s  w i l l  be t r e a t e d  far 
m o r e  h a r s h l y  t h a n  v i o l e n t  rape of a s t r a n g e r .  As t h e  C o u r t  of 
A p p e a l s  h a s  not e d ,  v i r t u a l l y  all f a m i l y  s e x u a l  a b u s e  c a s e s  
i n v o l v e  r e p e a t e d  abuse. S tate v. A n d r e w s , 707 P . 2d 900, 9 0 8 - 0 9  
(Alaska App. 1985), a f f 1d , 723 P . 2d 85 ( A l aska 1986); see B e n b o e  
v. S t a t e , 698 P . 2d 1230, 1 2 3 2  (Alaska App. 1985) (single i n c i d e n t  
of a b u s e  m a y  m a k e  c r i m e  a m o n g  l e a s t  s e r i o u s  in its c l a s s ) . To 
p e n a l i z e  the f a m i l y  o f f e n d e r  m o r e  h a r s h l y  t h a n  the b i k e - p a t h  
r a p i s t  is an i l l o g i c a l  and u n f a i r  result. T h e  t y p i c a l  d e f e n d a n t  
c h a r g e d  u n d e r  R S A M  w i l l  be a m i d d l e - a g e d  m a n  w h o  h a s  a b u s e d  his 
s t e p - d a u g h t e r  on a n u m b e r  of o c c a s i o n s .  He w i l l  h a v e  no c r i m i n a l  
r e c o r d  of a n y  so r t  and w i l l  be an u p s t a n d i n g  m e m b e r  of the 
c o m m u n i t y  in all o t h e r  r e s p e c t s  t h a n  his se x u a l  off e n s e .  Yet, he 
wi l l  f a c e  a p r e s u m p t i v e  t e r m  of 13 y e a r s .  If he h a d  a p r i o r  
f e l o n y  c o n v i c t i o n  as a y o u n g  adult, p e r h a p s  for a p r o p e r t y  c r i m e  
s u c h  as theft, h e  w o u l d  f a c e  a p r e s u m p t i v e  t e r m  of 25 y e a r s .

By c o n t r a s t ,  the b i k e - p a t h  rapist, w h o  is c o n v i c t e d  of one sexual 
a s s a u l t  a n d  h a s  a m i s d e m e a n o r  record, a s e r i o u s  a l c o h o l  pro b l e m ,  
or a s o c i o p a t h i c  p e r s o n a l i t y  w h i c h  m a k e s  h i m  p r e d i c t a b l y  
d a n g e r o u s ,  f a c e s  a p r e s u m p t i v e  t e r m  of o n l y  8 y e a r s  f o r  his f i r s t  
o f f e n s e  a n d  15 y e a r s  for h i s  s e c o n d  v i o l e n t  rape.

R S A M  in the s e c o n d  d e g r e e  p a r a l l e l s  the f i r s t  d e g r e e  o f f e n s e  and 
c o v e r s  a n y  p a t t e r n  of sex u a l  c o n t a c t  w i t h  a c h i l d  u n d e r  16 or of 
sexual p e n e t r a t i o n  w i t h  a c h i l d  ag e d  13-15 w h o  is at l e a s t  3 
y e a r s  y o u n g e r  t h a n  the d e f e n d a n t .  T h i s  is m a d e  a c l a s s  A  f e l o n y ,  
in c o n t r a s t  t o  the p r e s e n t  s tatute, w h i c h  t r e a t s  b a s i c a l l y  the 
same c o n d u c t  as a c l a s s  B f e l ony. See A S  1 1 . 4 1 . 4 3 6 .  The f a t h e r



w h o  f o n d l e s  his 1 2 - y e a r - o l d  on  a few o c c a s i o n s  w o u l d  n o w  fa c e  a 
p r e s u m p t i v e  t e r m  of 8 y e a r s  in pris o n ;  the b i k e - p a t h  a s s a i l a n t  
w h o  g r a b s  a n d  f o n d l e s  a c h i l d  once w o u l d  f a c e  no p r e s u m p t i v e  
term.

I n c r e a s i n g  the p r e s u m p t i v e  t e r m s  for s e x u a l  o f f e n s e s  w i l l  
u n d o u b t e d l y  i n c r e a s e  the n u m b e r  of c a s e s  g o i n g  to trial. W h i l e  
the p r e s e n t  8 - y e a r  p r e s u m p t i v e  t e r m  for f i r s t  d e g r e e  sexual a b u s e  
of a m i n o r  is c e r t a i n l y  long, m o r e  d e f e n d a n t s  w i l l  p l e a d  g u i l t y  
to an 8 - y e a r  t e r m  t h a n  a 1 3 - y e a r  term. S i m i l a r l y ,  a l t h o u g h  the 
p r e s e n t  s a n c t i o n s  for sexual c o n t a c t  w i t h  a m i n o r  are s t i f f  (0-10 
y e a r s ) ,  t h e r e  is n o  p r e s u m p t i v e  t e r m  a p p l i c a b l e  to f i r s t  
o f f e n d e r s .  C l e a r l y  m o r e  p e o p l e  w i l l  p l e a d  g u i l t y  to c l a s s  B 
c h a r g e s  t h a n  t o  t h e  n e w  c l a s s  A  c h a rge. A n y  i n c r e a s e  ir. the 
n u m b e r  of t r i a l s  w i l l  m e a n  i n c r e a s e d  c o s t s  for the p r o s e c u t o r s ,  
c o u r t  s y s tem, a n d  P u b l i c  D e f e n d e r  A g e n c y .  E v e r y  ti m e  the n u m b e r  
of t r i a l s  i n c r e a s e s ,  a p p e a l s  i n c r e a s e ,  too, w i t h  c o r r e s p o n d i n g  
e x t r a  b u r d e n s  on  the a p p e l l a t e  courts, O f f i c e  of S p e c i a l  
P r o s e c u t i o n s  & A p p e a l s  a n d  the P u b l i c  D e f e n d e r  a p p e l l a t e  ca s e  
load.

T h e  p r o p o s e d  n e w  s t a t u t e s  are not n e c e s s a r y .  If the s t a t e  can 
p r o v e  t h r e e  i n c i d e n t s  of sexual abuse, the s t a t e  is p r e s e n t l y  
f r e e  to f i l e  t h r e e  c h a r g e s  of sexual a b u s e  of a m i n o r  in the 
f i r s t  d e g r e e .  A l t h o u g h  the c o n v i c t e d  d e f e n d a n t  w o u l d  f a c e  a 
p r e s u m p t i v e  t e r m  of 8 yea r s ,  ra t h e r  t h a n  13, A n d r e w s  v. S t a t e  
e s t a b l i s h e s  t h a t  c o n s e c u t i v e  t e r m s  can be i m p o s e d ,  a n d  the 
p o s s i b l e  m a x i m u m  t e r m  w o u l d  be 90 y e a r s .  Thus, the d e f e n d a n t  
w h o s e  p a t t e r n  of a b u s e  d e s e r v e s  m o r e  s e r i o u s  p u n i s h m e n t  th a n  8 
y e a r s  can be s e n t e n c e d  m o r e  s e v e r e l y  by i m p o s i t i o n  of c o n s e c u t i v e  
terms.

T h e  p r o b l e m s  w i t h  the p r o p o s e d  R S A M  c r i m e s  a r e  c o m p o u n d e d  w h e n  
c o n s i d e r e d  in the l i g h t  of o t her p r o v i s i o n s  in the bill. All of 
the r e p e a t e d  s e x u a l  a b u s e  of a m i n o r  c r i m e s  d e s c r i b e d  a b o v e  
i n c l u d e  as an  e l e m e n t  that the d e f e n d a n t  "hav[e] a u t h o r i t y  o v e r  a 
c h i l d  u n d e r  the age of 16." " H a v i n g  a u t h o r i t y  o v e r  a c h i l d "  is 
d e f i n e d  in s e c t i o n  8, p r o p o s e d  AS 1 1 . 4 1 . 6 1 0 ( 1 ) ,  to  m ean;

(a) t h e  c h i l d  is e n t r u s t e d  t o  the 
d e f e n d a n t ' s  c a r e  by a u t h o r i t y  of 
l a w  [e.g., f o s t e r  p a r e n t s ] ;

(b) the c h i l d  is the d e f e n d a n t ' s  
so n  or d a u g h t e r ,  i n c l u d i n g  a d o p t e d  
c h i l d r e n  a n d  s t e p - c h i l d r e n ;

(c) the c h i l d  r e s i d e s  as a m e m b e r  
of a so c i a l  unit in the sa m e  
h o u s e h o l d  as the child; or



(d) t h e  c h i l d  h a s  b e e n  t e m p o r a r i l y  
e n t r u s t e d  to the d e f e n d a n t ' s  c a r e  
[e.g., b a b y s i t t e r ,  o l d e r  sib l i n g ,  
d a y  c a r e  w o r k e r ] .

T h e s e  d e f i n i t i o n s ,  p a r t i c u l a r l y  (c) a n d  ( d ) , are so b r o a d  that 
v i r t u a l l y  e v e r y  s e x u a l  a b u s e  of a m i n o r  c a s e  w o u l d  i n v o l v e  a 
p e r s o n  h a v i n g  a u t h o r i t y  over a child. T h e  d e f i n i t i o n  of " h a ving 
a u t h o r i t y  ov e r  a c h i l d "  is so f a r  r e a c h i n g  t h a t  a 1 6 - y e a r - o l d  boy 
who, on s e v e r a l  o c c a s i o n s  h a s  c o n s e n s u a l  s e x u a l  f o r e p l a y  
i n v o l v i n g  d i g i t a l  p e n e t r a t i o n  w i t h  his n e w  s t e p - s i s t e r  ju s t  p r i o r  
to her 1 3 t h  b i r t h d a y ,  w o u l d  be e x p o s e d  to the 1 3 - y e a r  p r e s u m p t i v e  
t e r m  s h o u l d  he be w a i v e d  i n t o  a d u l t  cou r t .  A n  1 8 - y e a r - o l d  
i n v o l v e d  w i t h  a 1 5 - y e a r - o l d  s t e p - s i s t e r  u n d e r  s i m i l a r  
c i r c u m s t a n c e s  c o u l d  be p r o s e c u t e d  f o r  R S A M  in the s e c o n d  d e g r e e  
w i t h  a p r e s u m p t i v e  8 - y e a r  t e r m  on  the f i r s t  o f f e n s e .

D. P R I O R  I N C O N S I S T E N T  S T A T E M E N T S  AS S O L E  E V I D E N C E  A T  T R I A L

S e c t i o n  11, p r o p o s e d  A S  1 2 . 8 4 5 . 0 2 5 ,  is an  a t t e m p t  to  o v e r r u l e  
B r o w e r  v. S t a t e , 7 2 8  P . 2d 645 (Alaska App. 198 6 ) .  T h i s  p r o p o s a l  
s t a t e s  t h a t  in a p r o s e c u t i o n  f o r  any o f f e n s e ,  e v i d e n c e  of a p r i o r  
i n c o n s i s t e n t  s t a t e m e n t  is s u f f i c i e n t  to s u p p o r t  a c o n v i c t i o n  
d e s p i t e  a c o m p l e t e  d e a r t h  of c o r r o b o r a t i n g  e v i d e n c e .

The q u e s t i o n  w h e t h e r  an u n c o r r o b o r a t e d  p r i o r  i n c o n s i s t e n t  
s t a t e m e n t  is s u f f i c i e n t  to s u p p o r t  a c o n v i c t i o n  is a u n i q u e l y  
j u d i c i a l  d e t e r m i n a t i o n ,  not one s u s c e p t i b l e  to l e g i s l a t i v e  fiat. 
T h e  f e d e r a l  c o n s t i t u t i o n  p r o h i b i t s  c o n v i c t i o n  e x c e p t  u p o n  p r o o f  
b e y o n d  a r e a s o n a b l e  doubt. In re W i n s h i p , 397 U.S. 358. A  
c o u r t ' s  h o l d i n g  on a q u e s t i o n  of the s u f f i c i e n c y  of c e r t a i n  
e v i d e n c e  is a n  i n t e r p r e t a t i o n  of the c o n s t i t u t i o n a l  r e q u i r e m e n t  
of p r o o f  b e y o n d  a r e a s o n a b l e  doubt. Thus, the C o u r t  of A p p e a l s  
d e c i s i o n  in B r o w e r  t o o k  no r a d i c a l  or n o v e l  p o s i t i o n ;  t h e  B r o w e r  
h o l d i n g  is c o n s i s t e n t  w i t h  all o t h e r  c o u r t s  w h i c h  h a v e  c o n s i d e r e d  
th i s  q u e s t i o n .  The c o n s t i t u t i o n a l  m i n i m a l  s t a n d a r d  for the p r o o f  
r e q u i r e d  f o r  a c o n v i c t i o n  c a n n o t  be r e d u c e d  by l e g i s l a t i v e  
action. S e c t i o n  11 is, t h e r e f o r e ,  u n c o n s t i t u t i o n a l .

E. N O N U N A N I M O U S  J U R Y  V E R D I C T S

S e c t i o n  8, p r o p o s e d  A S  1 1 . 4 1 . 6 0 0 ,  p r o v i d e s  t h a t  in t h e  s t a t u t e s  
r e q u i r i n g  a " p a t t e r n  or p r a c t i c e , "  e a c h  j u r o r  m u s t  be c o n v i n c e d  
b e y o n d  a r e a s o n a b l e  d o u b t  t h a t  at l e a s t  t h r e e  i n c i d e n t s  of the 
p r o h i b i t e d  c o n d u c t  o c c u r r e d ,  but the ju r y  n e e d  not be u n a n i m o u s  
as to any p a r t i c u l a r  i n c i d e n t .  T h i s  p r o v i s i o n  is a n  a t t e m p t  to 
o v e r r u l e  C o v i n g t o n  v. S t a t e . 703 P . 2d 436, opjn. on r e h . . 711 
P . 2d 1183 ( A l aska App. 1985).

C o v i n g t o n  r e q u i r e s  that, w h e r e  a d e f e n d a n t  is c h a r g e d  w i t h  one 
c o u n t  of c r i m i n a l  c o n d u c t ,  in o r d e r  to c o n v i c t  t h e  d e f e n d a n t ,



j u r o r s  m u s t  u n a n i m o u s l y  a g r e e  that the s a m e  c r i m i n a l  act has b e e n  
p r o v e d  b e y o n d  a r e a s o n a b l e  doubt. T h e  C o v i n g t o n  h o l d i n g  is b a s e d  
up o n  the d e f e n d a n t ' s  c o n s t i t u t i o n a l  r i ght to a u n a n i m o u s  v e r d i c t .  
J o h n s o n  v. L o u i s i a n a , 406 U.S. 356, 3 6 2  (1972) . No s t a t e  has 
r e a c h e d  a c o n t r a r y  result. T h e  l e g i s l a t u r e  c a n n o t  o v e r r u l e  
C o v i n g t o n . P r o p o s e d  A S  1 1 . 4 1 . 6 0 0 ( 2 )  is u n c o n s t i t u t i o n a l .

F. C H A N G E S  T O  E V I D E N C E  R U L E  404

S e c t i o n  14 p r o p o s e s  a n e w  s u b s e c t i o n  t o  E v i d e n c e  R u l e  404. T h e  
p r o p o s e d  n e w  s e c t i o n  s t a t e s  that, n o t w i t h s t a n d i n g  A . R . E .  404(b), 
in a p r o s e c u t i o n  for p h y s i c a l  or se x u a l  a s s a u l t  o n  a child, 
e v i d e n c e  of p r i o r  ac t s  by the d e f e n d a n t  i n v o l v i n g  the s a m e  or 
a n o t h e r  v i c t i m  is a d m i s s i b l e  to s h o w  the d e f e n d a n t ' s  d i s p o s i t i o n  
to c o m m i t  the o f f e n s e .

T h i s  is a r g u a b l y  not c o n s t i t u t i o n a l .  In a v e r y  l o n g  l i n e  of 
cases, the A l a s k a .a p p e l l a t e  c o u r t s  h a v e  h e l d  t h a t  e v i d e n c e  of 
p r i o r  bad ac t s  by  a d e f e n d a n t  a r e  not a d m i s s i b l e  t o  p r o v e  the 
d e f e n d a n t ' s  p r o p e n s i t y  to c o m m i t  crimes. E . g . . E u b a n k s  v. s t a t e . 
516 P . 2d 726 ( A l a s k a  1973); O k s o k t a r u k  v. S t a t e . 6 1 1  P . 2d 521 
(Alaska 1980); L e r c h e n s t e i n  v. S t a t e . 697 P . 2d 312 ( A l aska App. 
198 5 ) ,  a f f 'd , 726 P . 2d 546 ( A l aska 1986). T h e  r a t i o n a l e  for 
t h e s e  c a s e s  is r o o t e d  in the c o n s t i t u t i o n a l  g u a r a n t e e  of due 
p r o c e s s  a n d  the r e q u i r e m e n t  of p r o o f  b e y o n d  a r e a s o n a b l e  doubt. 
U.S. C o n s t . ,  amend. VI; A l a s k a  C o n st., art. I, § 7. W h e n  
e v i d e n c e  of a d e f e n d a n t ' s  c h a r a c t e r ,  as s h o w n  t h r o u g h  p r i o r  bad 
acts, is a d m i t t e d  to s h o w  his p r o p e n s i t y  to c o m m i t  a crime, t here 
is a g r a v e  l i k e l i h o o d  t h a t  t h e  j u r y  w i l l  c o n v i c t  the d e f e n d a n t  
b e c a u s e  he a p p e a r s  to be a b a d  p e r s o n ,  not b e c a u s e  the e v i d e n c e  
p r o v e s  b e y o n d  a r e a s o n a b l e  d o u b t  that h e  c o m m i t t e d  the c r i m e  w i t h  
w h i c h  he w a s  c h a r g e d .  K i c h a e l s o n  v. U n i t e d  S t a t e s , 335 U.S. 469 
(1948).

P r i o r  bad acts, r e l e v a n t  to show o n l y  d i s p o s i t i o n ,  are a l s o  
e x c l u d e d  b e c a u s e  a d m i t t i n g  s u c h  e v i d e n c e  p r o l o n g s  t r i a l s ,  c a u s i n g  
a d d e d  e x p e n s e  to  all p a r t i e s  and the c o u r t  s y s tem. R a t h e r  than 
h a v e  a f i v e - d a y  trial f o c u s e d  o n  the c r i m i n a l  act a l l e g e d  in the 
i n d i c t m e n t ,  if p r i o r  b a d  a c t s  w e r e  i n v a r i a b l y  a d m i s s i b l e ,  t r i a l s  
c o u l d  take t w o  t o  t h ree t i m e s  as long, as w i t n e s s e s  are c a l l e d  by 
b o t h  s i a e s  to e s t a b l i s h  ana r e f u t e  i n c i d e n t s  e n t i r e l y  c o l l a t e r a l  
t o  the real i s s u e s  at trial. L o n g e r  t r i a l s  a l s o  m e a n  l o n g e r  
t r a n s c r i p t s ;  i n c r e a s i n g  t h e  cost of a p p e a l s  m e a n s  m o r e  d e f e n d a n t s  
w o u l d  n e e d  p u b l i c  d e f e n d e r s .

T h e  e x i s t i n g  R u l e s  of E v i d e n c e ,  as i n t e r p r e t e d  b y  the A l a s k a  
courts, b r o a d l y  o p e n  the d o o r s  to e v i d e n c e  of p r i o r  bad a c t s  w h e n  
s u c h  e v i d e n c e  is p r o b a t i v e  of s o m e t h i n g  o t h e r  t h a n  c r i m i n a l  
d i s p o s i t i o n .  E . g . , C o l e m a n  v. S t a t e , 6 2 1  P . 2d 869 ( A l a s k a  1980); 
A d k i n s o n  v. S t a t e . 611 P . 2d 528 (Alaska 1 9 8 0 ) ;  O s w a l d  v. S t a t e , 
715 P . 2 d  276 ( A l a s k a  App. 1976). F u r t h e r ,  the A l a s k a  c o u r t s



a l r e a d y  r e c o g n i z e  a n d  h a v e  r e c e n t l y  e x p a n d e d  an e x c e p t i o n  to 
E v i d e n c e  R u l e  404(b) for c a s e s  w h e r e  the d e f e n d a n t  is c h a r g e d  
w i t h  sexual m i s c o n d u c t  a n d  the state w i s h e s  t o  o f f e r  e v i d e n c e  of 
p r i o r  m i s c o n d u c t  w i t h  the same v i c t i m  or a n o t h e r  v i c t i m  h a v i n g  
h i g h l y  r e l e v a n t  c o m m o n  c h a r a c t e r i s t i c s  (e.g., a n o t h e r  c h i l d  in 
the same f a m i l y ) ,  p a r t i c u l a r l y  w h e r e  the e v i d e n c e  of m i s c o n d u c t  
w i t h  t h e  o t h e r  [s] a p p r o a c h e s  b e i n g  e v i d e n c e  of a h a b i t .  B u r k e  v. 
S t a t e , 624 P . 2d 1240 (Alaska 1980); S o p e r  v. S t a t e , Op. No. 675 
(Alaska A pp., Jan. 23, 1987), pet, h e a r i n g  d e n i e d  (April 3,
1987) . Thus, t h e  s t a t e  is c u r r e n t l y  a b l e  to i n t r o d u c e  e v i d e n c e  
of p r i o r  b a d  a c t s  in c h i l d  sexual a s s a u l t  c a s e s  w h e n  it is 
p r o b a t i v e .

P l e a s e  l e t  m e  k n o w  if 1 c a n  p r o v i d e  y o u  w i t h  any f u r t h e r  
i n f o r m a t i o n  o n  t h i s  or any o ther p r o p o s e d  l e g i s l a t i o n .  I 
a p p r e c i a t e  t h i s  o p p o r t u n i t y  for input.

V e r y  t r u l y  yours,

D a n a  F a b e  
P u b l i c  D e f e n d e r

D F : r j b
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A b u s e  o f  c h i l d r e n / a d m i s s i b i l i t y  o f  c e r t a i n  
c r i m i n a l  e v i d e n c e  ( W o r k  O r d e r  No. 5-0809)

R e p r e s e n t a t i v e  Fran U l m e r  
Ch a i r ,  S t a t e  A f f a i r s  C o m m i t t e e

K e i t h  B. L e v y ' 4 ^ —
L e g i s l a t i v e  C o u nsel

Y o u  h a v e  r e q u e s t e d  a s e c t i o n a l  a n a l y s i s  of  W o r k  O r d e r  5-0809, 
r e l a t i n g  to a b u s e  o f  c h i l d r e n  and t h e  a d m i s s i b i l i t y  o f  c e r t a i n  
e v i d e n c e  in c r i m i n a l  p r o s e c u t i o n s .  A s  a p r e l i m i n a r y  m a t t e r ,  
n o t e  t h a t  a s e c t i o n a l  a n a l y s i s  or s u m m a r y  o f  a b i l l  s h o u l d  
n o t  b e  c o n s i d e r e d  a n  a u t h o r i t a t i v e  i n t e r p r e t a t i o n  o f  the 
b i l l  a n d  t h e  b i l l  i t s e l f  is the b e s t  s t a t e m e n t  o f  its c o n­
tents. If y o u  w o u l d  l i k e  an i n t e r p r e t a t i o n  o f  the b i l l  as 
it m a y  a p p l y  to a p a r t i c u l a r  set o f  c i r c u m s t a n c e s ,  p l e a s e  
a d v i s e .

S e c t i o n  1 m a k e s  two c h a n g e s  to the o f f e n s e  o f  m u r d e r  in the 
s e c o n d  degree. Fi r s t ,  u n d e r  e x i s t i n g  law, o n e  w a y  a p e r s o n  
m a y  b e  g u i l t y  o f  m u r d e r  in the s e c o n d  d e g r e e  is if t h e  p e r ­
son " i n t e n t i o n a l l y  p e r f o r m s  an act" r e s u l t i n g  in d e a t h  u n d e r  
c e r t a i n  c i r c u m s t a n c e s .  S e c t i o n  1 l o w e r s  the l e v e l  o f  i n t e n t  
r e q u i r e d  b y  s u b s t i t u t i n g  uhe l a n g u a g e  " k n o w i n g l y  e n g a g e s  in 
c o n d u c t "  (AS 1 1 . 4 1 . 1 1 0 ( a ) ( 2 ) ) ,  S e c t i o n  1 a l s o  ad d s  a n e w  
p r o v i s i o n  u n d e r  w h i c h  a p e r s o n  m a y  b e  g u i l t y  o f  m u r d e r  in  
the s e c o n d  degree: if " u n d e r  c i r c u m s t a n c e s  m a n i f e s t i n g  an
e x t r e m e  i n d i f f e r e n c e  to the w e l f a r e  o f  a c h i l d  u n d e r  the age 
of 16, the p e r s o n  e n g a g e s  in a p a t t e r n  or p r a c t i c e  o f  a b u s e  
of t h e  c h i l d  t h a t  r e s u l t s  in the d e a t h  o f  the c h i l d "
(AS 1 1 . 4 1 . 1 1 0 ( a ) ( 4 ) ) .  T h e  ph r a s e  " p a t t e r n  o r  p r a c t i c e "  is 
d e f i n e d  in sec. 8 o f  the b i l l  to m e a n  t h r e e  or m o r e  i n c i­
dents o f  the p r o h i b i t e d  c o n d u c t  (AS 1 1 . 4 1 . 6 1 0 ( 2 ) ) .

S e c t i o n  2 d e f i n e s  the t e r m  "abuse", as u s e d  in the s e c o n d  
d e g r e e  m u r d e r  s t a t u t e ,  to include b o d i l y  impact, r e s t r a i n t ,  
or c o n f i n e m e n t  (AS 1 1 . 4 1 . 1 1 0 ( c ) ) .
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S e c t i o n  3 m a k e s  c h a n g e s  to the o f f e n s e  o f  a s s a u l t  in the 
f i r s t  d e g r e e  s i m i l a r  to t h o s e  c h a n g e s  d i s c u s s e d  in sec. 1. 
First, u n d e r  c u r r e n t  law, a p e r s o n  m a y  be g u i l t y  o f  a s s a u l t  
i n  the f i r s t  d e g r e e  if  t h a t  p e r s o n  " i n t e n t i o n a l l y  p e r f o r m s  
a n  a c t "  that r n s u l t s  in s e r i o u s  p h y s i c a l  i n j u r y  u n d e r  c e r­
ta i n  c i r c u m s t a n c e s .  S e c t i o n  2 l o w e r s  the r e q u i r e d  l e v e l  of 
i n t e n t  by  s u b s t i t u t i n g  the w o r d s  " k n o w i n g l y  e n g a g e s  in c o n­
duct" (AS 1 1 . A 1 . 2 0 0 ( a ) (3)). S e c t i o n  2 a l s o  adds a n e w  p r o­
v i s i o n  u n d e r  w h i c h  a p e r s o n  m a y  b e  g u i l t y  o f  a s s a u l t  in the 
f i r s t  degree: if " t h e  p e r s o n  e n g a g e s  in a p a t t e r n  or p r a c­
tice  o f  a b u s e  o f  a c h i l d  u n d e r  the a g e  of 16 that r e s u l t s  in 
s e r i o u s  p h y s i c a l  i n j u r y  to the c h i l d "  (AS 1 1 . 4 1 . 2 0 0 ( a ) (4)). 
T h e  p h r a s e  " p a t t e r n  or  p r a c t i c e "  is d e f i n e d  in sec. 8 o f  the 
b i l l  to m e a n  t h r e e  o r  m o r e  i n c i d e n t s  of  the p r o h i b i t e d  c o n­
duct (AS 1 1 . 4 1 . 6 1 0 ( 2 ) ) .

S e c t i o n  4 d e f i n e s  the t e r m  "a b u s e " ,  as u s e d  in the f i r s t  
d e g r e e  a s s a u l t  s t a t u t e ,  to i n c l u d e  b o d i l y  impact, r e s t r a i n t ,  
or c o n f i n e m e n t  (AS 1 1 . 4 1 . 2 0 0 ( c ) ) .

S e c t i o n s  5 a n d  6 c r e a t e  t h r e e  n e w  o f f e n s e s :  r e p e a t e d  s e x u a l
a b u s e  o f  a m i n o r  in the f i r s t  d e g r e e  (AS 1 1 . 4 1 . 4 4 1 ) ,  in the 
s e c o n d  d e g r e e  (AS 1 1 . 4 1 . 4 4 2 ) ,  a n d  in the t h i r d  d e g r e e  
(AS 1 1 . 4 1 . 4 4 4 ) .  E a c h  o f  t h e s e  o f f e n s e s  is c o m m i t t e d  if a 
p e r s o n  o v e r  a c e r t a i n  a g e  h a v i n g  a u t h o r i t y  o v e r  a c h i l d  
u n d e r  16 y e a r s  o f  age (1) e n g a g e s  in a p a t t e r n  or p r a c t i c e  
of s e x u a l  p e n e t r a t i o n  or s e x u a l  c o n t a c t  w i t h  the child, or
(2) aids, i n duces, c a u s e s ,  or e n c o u r a g e s  the c h i l d  to e n g a g e  
in a p a t t e r n  or p r a c t i c e  o f  s e x u a l  p e n e t r a t i o n  or  s e x u a l  
c o n t a c t  w i t h  a n o t h e r  p e r s o n .  T h e  p h r a s e  " p a t t e r n  or p r a c­
tice" is d e f i n e d  in sec. 8 of the b i l l  to m e a n  t h r e e  or m o r e  
i n c i d e n t s  o f  the p r o h i b i t e d  c o n d u c t  (AS 1 1 . 4 1 . 6 1 0 ( 2 ) ) .  The 
p h r a s e  " h a v i n g  a u t h o r i t y  o v e r  a c h i l d "  is d e f i n e d  in sec. 8 
of the b i l l  to m e a n  (1) the c h i l d  is e n t r u s t e d  to the p e r­
son's c a r e  b y  a u t h o r i t y  o f  law, (2) the c h i l d  is the p e r­
son's son, d a u g h t e r ,  i l l e g i t i m a t e  o r  a d o p t e d  c h i l d  or step 
child, (3) the p e r s o n  r e s i d e s  as a m e m b e r  o f  a s o c i a l  u n i t  
in the sa m e  h o u s e h o l d  as the child, or (4) the c h i l d  has 
b e e n  t e m p o r a r i l y  e n t r u s t e d  to the p e r s o n ' s  ca r e  
(AS 1 1 . 4 1 . 6 1 0 ( 1 ) )  .

Th e  d e g r e e  o f  the o f f e n s e  o f  r e p e a t e d  s e x u a l  a b u s e  o f  a m i n o r  
d e p e n d s  u p o n  the age o f  the d e f e n d a n t ,  the a g e  o f  the v i c t i m ,  
a n d  the n a t u r e  o f  the s e x u a l  c o n d u c t .  R e p e a t e d  s e x u a l  a b u s e  
of a m i n o r  in the f i r s t  d e g r e e  is a n  u n c l a s s i f i e d  f e l o n y  
p u n i s h a b l e  as p r o v i d e d  in A S  1 2 . 5 5 . 1 2 5 ( j ) u n d e r  sec. 13 of 
the b i ll. R e p e a t e d  s e x u a l  a b u s e  of  a m i n o r  in the s e c o n d
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d e g r e e  is a class A  f e l o n y  a n d  r e p e a t e d  s e x u a l  a b u s e  of  a 
m i n o r  in  the third, d e g r e e  is a c lass B felony.

S e c t i o n  7 a m e n d s  e x i s t i n g  l a w  to m a k e  two a f f i r m a t i v e  
d e f e n s e s  a p p l i c a b l e  to the o f f e n s e s  of  r e p e a t e d  s e x u a l  a b u s e  
o f  a m i n o r  in  the first, second, a n d  t h i r d  degr e e .  T h e  
f i r s t  d e f e n s e  is that, at the ti m e  o f  the a l l e g e d  o f f e n s e ,  
the v i c t i m  w a s  the l e g a l  s p o u s e  o f  the d e f e n d a n t  a n d  the 
d e f e n d a n t  h a d  the c o n s e n t  of  the v i c t i m  (AS 1 1 . 4 1 . 4 4 5 ( a ) ) .  
T he s e c o n d  d e f e n s e  is that, if the o f f e n s e  r e q u i r e d  t h a t  the 
v i c t i m  b e  u n d e r  a c e r t a i n  age, t h e  d e f e n d a n t  r e a s o n a b l y  
b e l i e v e d  the v i c t i m  to b e  th a t  a g e  o r  older. H o w e v e r ,  this 
d e f e n s e  does n o t  a p p l y  if the v i c t i m  is u n d e r  the a g e  o f  13 
(AS 1 1 . 4 1 . 4 4 5 ( b ) ) .

S e c t i o n  8 ad d s  two n e w  g e n e r a l  p r o v i s i o n s .  A S  1 1 . 4 1 . 6 0 0  
a p p l i e s  to the o f f e n s e s ,  d i s c u s s e d  above, th a t  r e q u i r e  a 
" p a t t e r n  or p r a c t i c e "  o f  c o n d u c t  as an  e l e m e n t  of  the o f ­
fense. First, it p r o v i d e s  that a p r o s e c u t i o n  for an  o f f e n s e  
r e q u i r i n g  a " p a t t e r n  or p r a c t i c e "  of  c o n d u c t  does n o t  p r e­
clu d e  a p r o s e c u t i o n  on  c h a r g e s  o f  s e p a r a t e  i n c i d e n t s  of 
the c o nduct. Second, this s e c t i o n  p r o v i d e s  t h a t  the j u r y  
m u s t  f i n d  th a t  at l e a s t  t h r e e  i n c i d e n t s  o f  p r o h i b i t e d  
c o n d u c t  o c c u r r e d ,  b u t  the j u r y  n e e d  n o t  b e  u n a n i m o u s  as to 
the s p e c i f i c  i n c i d e n t s .  Th i r d ,  if a p e r s o n  is f o u n d  
i n n o c e n t  o f  a s p e c i f i c  i n c i d e n t ,  t h a t  i n c i d e n t  m a y  n o t  be 
u s e d  to e s t a b l i s h  the p a t t e r n  or p r a c t i c e .  Fr'nally, as m a n y  
as two o f  the t h r e e  i n c i d e n t s  u s e d  to e s t a b l i s h  a p a t t e r n  or 
p r a c t i c e  m a y  h a v e  o c c u r r e d  b e f o r e  the e f f e c t i v e  d a t e  o f  the 
act.

A S  1 1 . 4 1 . 6 1 0  c o n t a i n s  the d e f i n i t i o n s  of " p a t t e r n  or  p r a c­
tice" a n d  " h a v i n g  a u t h o r i t y  o v e r  a c h i l d "  d i s c u s s e d  above.

S e c t i o n s  9 a n d  10 m a k e  t e c h n i c a l  a m e n d m e n t s  to e x i s t i n g  p r o­
v i s i o n s  i n d i c a t i n g  t h a t  r e p e a t e d  s e x u a l  a b u s e  of a m i n o r  in 
the f i r s t  d e g r e e  is an u n c l a s s i f i e d  f e l o n y  a n d  is a m o n g  the 
m o s t  s e r i o u s  o f  o f f e n s e s  (AS 1 1 . 8 1 . 2 5 0 ) .

S e c t i o n  11 p r o v i d e s  that in a c r i m i n a l  p r o s e c u t i o n ,  e v i d e n c e  
of a p r i o r  i n c o n s i s t e n t  s t a t e m e n t  o f  a w i t n e s s  is, b y  itself, 
s u f f i c i e n t  to s u p p o r t  a c o n v i c t i o n  if o e l i e v e d  b y  the t r i e r  
of fa c t  (AS 1 2 .45.025).

S e c t i o n  12 a m e n d s  e x i s t i n g  l a w  to p r o v i d e  th a t  a d e f e n d a n t  
c o n v i c t e d  o f  s e x u a l  a b u s e  o f  a m i n o r  in the f i r s t  d e g r e e  or 
r e p e a t e d  s e x u a l  a b u s e  o f  a m i n o r  in the f i r s t  d e g r e e  m a y  be 
s e n t e n c e d  to p a y  a fine o f  up  to $ 7 5 , 0 0 0  (AS 1 2 . 5 5 . 0 3 5 ( b ) ) .
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S e c t i o n  13 sets o u t  the p u n i s h m e n t s  a d e f e n d a n t  c o n v i c t e d  of 
r e p e a t e d  s e x u a l  a b u s e  o f  a m i n o r  is s u b j e c t  to. T h e  m a x i m u m  
t e r m  is 5 0  y e a r s  w i t h  p r e s u m p t i v e  t erms o f  13 y e a r s  for a 
f i r s t  f e l o n y  c o n v i c t i o n ,  15 y e a r s  for a f i r s t  f e l o n y  c o n­
v i c t i o n  if the d e f e n d a n t  p o s s e s s e d  a fir e a r m ,  u s e d  a d a n g e r­
ous i n s t r u m e n t ,  or c a u s e d  s e r i o u s  p h y s i c a l  i n j u r y  d u r i n g  the 
c o m m i s s i o n  o f  the o f f e n s e ,  2 5  y e a r s  f o r  a s e c o n d  f e l o n y  c o n­
vi c t i o n ,  a n d  35 y e a r s  f o r  a t h i r d  f e l o n y  c o n v i c t i o n  
(AS 1 2 . 5 5 . 1 2 5 ( j )).

S e c t i o n  14 a m e n d s  R u l e  404 o f  the A l a s k a  R u l e s  of  E v i d e n c e  
b y  a d d i n g  a n e w  s u b s e c t i o n  to p r o v i d e  t h a t  in a n y  p r o s e­
c u t i o n  for p h y s i c a l  a s s a u l t  u p o n  o r  s e x u a l  m i s c o n d u c t  w i t h  a 
c h i l d  u n d e r  the a g e  o f  16, e v i d e n c e  o f  p r i o r  ac t s  o f  the 
d e f e n d a n t  i n v o l v i n g  the s a m e  or a n o t h e r  v i c t i m  is a d m i s s i b l e  
to s h o w  the d e f e n d a n t’s d i s p o s i t i o n  to c o m m i t  the of f e n s e .

S e c t i o n  15 m a k e s  t h e  p r o v i s i o n s  o f  sec. 14 r e t r o a c t i v e  a n d  
a p p l i c a b l e  to o f f e n s e s  a n d  e v i d e n c e  o f  acts c o m m i t t e d  b e f o r e  
the e f f e c t i v e  d a t e  of  the bill.

S e c t i o n  16 p r o v i d e s  for a n  i m m e d i a t e  e f f e c t i v e  date.

K B L :m k r  
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R e m a r k s  b y  R e p r e s e n t a t i v e  F r a n  U l m e r  
O n  t h e  F l o o r  of t h e  H o u s e  

M a r c h  27, 1987

T h e  S a f e t y  of  O u r  C h i l d r e n

I w o u l d  a s k  p e r m i s s i o n  of  t h i s  b o d y  t o  s p e a k  o n  t h e  s a f e t y  
o f  o u r  c h i l d r e n .

T h e  d e a t h  in t h i s  c o m m u n i t y  of a s e v e n  y e a r  o l d  b o y  w h o  w a s  
a c c i d e n t a l l y  e l e c t r o c u t e d  h a s  b r o u g h t  t o  m i n d  f o r  all o f  us  t h e  
n e e d  t o  b e  p a r t i c u l a r l y  c o n c e r n e d  a b o u t  t h e  s a f e t y  o f  y o u n g  
c h i l d r e n .  W h e n  a y o u n g  c h i l d  d i e s  f o r  w h a t  a p p e a r s  t o  b e  n o  g o o d  
r e a s o n ,  i t  m a k e s  u s  a l l  v e r y  sad. B u t  w h e n  y o u n g  c h i l d r e n  in o u r  
c o m m u n i t y  a n d  in o u r  s t a t e  d i e  b e c a u s e  o f  abuse, it m a k e s  u s  n o t  
o n l y  s a d  b u t  a l s o  mad.

A p r i l  is C h i l d  A b u s e  P r e v e n t i o n  M o n t h  a n d  o n  t h e  f i r s t  of 
A p r i l ,  n e x t  W e d n e s d a y ,  I w i l l  b e  i n t r o d u c i n g  s o m e  l e g i s l a t i o n  
w h i c h  w i l l  i n c r e a s e  p e n a l t i e s  f o r  c h i l d  a b u s e  a n d  w h i c h ,  I 
b e l i e v e ,  w i l l  m a k e  it e a s i e r  f o r  t h e  p r o s e c u t o r s  in t h e  S t a t e  of 
A l a s k a  t o  s u c c e s s f u l l y  o b t a i n  c o n v i c t i o n s  o f  c h i l d  a b u s e r s .  I'd 
l i k e  t o  t a l k  j u s t  v e r y  b r i e f l y  t h i s  m o r n i n g  a b o u t  that, b e c a u s e  
n o t h i n g  w o u l d  b e  g r e a t e r  t h a n  t o  h a v e  40 c o - s p o n s o r s  o n  th i s  
l e g i s l a t i o n .

C h i l d  s e x u a l  a s s a u l t  a n d  c h i l d  a b u s e  in A l a s k a  h a v e  r e a c h e d
e p i d e m i c  p r o p o r t i o n s .  In  F Y  80 t h e r e  w e r e  185 c a s e s  o f  c h i l d
s e x u a l  a s s a u l t .  T h a t  n u m b e r  h a s  g r o w n  t o  1 , 4 4 7  in FY  86. A n d
n a t i o n a l  s t a t i s t i c s  s h o w  t h a t  o n l y  o n e  o u t  o f  s e v e n  c a s e s  
a c t u a l l y  g e t s  r e p o r t e d ,  a n d  a m u c h  s m a l l e r  p e r c e n t a g e  t h a n  t h a t  
a c t u a l l y  g e t  s u c c e s s f u l l y  p r o s e c u t e d .  M o r e o v e r ,  t h e  n u m b e r  of 
c h i l d r e n  w h o  r e c e i v e  p r o t e c t i v e  s e r v i c e s  d u e  t o  c h i l d  a b u s e  h a s  
a l s o  r i s e n  i n  w h a t  I w o u l d  d e s c r i b e  as a n  a s t r o n o m i c a l  n u m b e r .  
O n e  o u t  o f  n i n e t e e n  c h i l d r e n  in A l a s k a  l a s t  y e a r  r e c e i v e d  s o m e  
k i n d  o f  c h i l d  p r o t e c t i o n  s e r v i c e s .  I n d e e d ,  9 , 2 2 2  c h i l d r e n  h a d  
s u c h  s e r i o u s  p r o b l e m s  t h a t  s o m e  k i n d  o f  a s s i s t a n c e  w a s  r e q u e s t e d  
a n d  r e c e i v e d  f r o m  t h e  S t a t e  o f  A l a s k a  d u e  t o  c h i l d  a b u s e  o r
n e g l e c t .

T h e  c y c l e  o f  v i o l e n c e  if g o n e  u n b r o k e n  c r e a t e s  n o t  o n l y  
u n d u e  a n g u i s h  a n d  i n j u r y  w i t h i n  t h e  f a m i l y  b u t  a l s o  o n  t h e
s t r e e t s .  S o n s  w h o  w i t n e s s  t h e i r  f a t h e r ' s  v i o l e n c e  in t h e  h o m e
h a v e  a 1 , 0 0 0  p e r c e n t  g r e a t e r  c h a n c e  of  c r e a t i n g  t h a t  k i n d  of 
a b u s e  f o r  e i t h e r  t h e i r  s p o u s e s  o r  t h e i r  c h i l d r e n .  W e  d o n ' t  k n o w  
w h a t  t h e  s t a t i s t i c s  a r e  on  t h e  n u m b e r  of  p e o p l e  w h o  c o m m i t  c r i m e s  
w h e n  t h e y  a r e  a d u l t s  w h o  w e r e  a b u s e d  a s  c h i l d r e n ,  b u t  e x p e r t s  in 
t h e  f i e l d  i n d i c a t e  t h a t  a v e r y  l a r g e  p e r c e n t a g e  o f  t h e s e  a d u l t s  
w e r e  a b u s e d  as c h i l d r e n .

A s  a s o c i e t y ,  h o w  d o  w e  b r e a k  t h a t  c y c l e  of  v i o l e n c e ?  W h a t  
d o  w e  h e r e  in t h e  A l a s k a  L e g i s l a t u r e  d o  a b o u t  t h i s  p r o b l e m ?
W e ll, w e  f i r s t  h a v e  t o  r e c o g n i z e  it e x i s r s .  I t  is a p r o b l e m  t h a t
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w e  c a n n o t  h i d e  f r o m  a n d  w e  c a n n o t  c o v e r  up. I t  is a p r o b l e m  
w h i c h  n e e d s  o u r  r e s o u r c e s ,  n o t  o n l y  in t e r m s  of  i n t e r v e n t i o n  a n d  
p r o t e c t i o n  of  t h e  v i c t i m ,  b u t  p r e v e n t i o n  a n d  t r e a t m e n t  o f  t h e  
a b u s e r s  a n d  t h e  v i c t i m s .  W e  h a v e  m a n y  w o r t h w h i l e  p r o g r a m s  in t h e  
S t a t e  of A l a s k a  b u t  t h e y  a r e  a t  risk, b o t h  in t e r m s  of  f u n d i n g  
a n d  in t e r m s  o f  s u p p o r t  f r o m  t h o s e  o f  us  w h o  c h o o s e  to i g n o r e  t h e  
p r o b l e m  as  w e  o f t e n  do.

W e  a l s o  n e e d  t o  t i g h t e n  t h e  p r o s e c u t i o n  of  t h e s e  o f f e n s e s .  
O u r  r e s o u r c e s  m u s t  f i r s t  a n d  f o r e m o s t  g o  t o  t h e  v i c t i m s  t o  g e t  
t h e m  o u t  o f  t h e  a b u s i v e  s i t u a t i o n  a n d  t o  g e t  t h e m  t r e a t m e n t  a n d  
p r o t e c t i o n .  I b e l i e v e  it is a l s o  t i m e  f o r  u s  t o  fa c e  u p  t o  t h e  
f a c t  t h a t  w e  m a k e  it i n c r e d i b l y  e a s y  f o r  t h o s e  w h o  c o m m i t  t h e  
a b u s e  to  n e v e r  b e  p u n i s h e d  f o r  t h e  o f f e n s e .  P a r t  o f  t h e  p r o b l e m  
is a f a i r l y  r e c e n t  r u l i n g  b y  A l a s k a ' s  C o u r t  of  A p p e a l s  w h i c h  
m a k e s  it m u c h  m o r e  d i f f i c u l t  t o  p r o s e c u t e  t h e s e  cases.

I ' d  l i k e  t o  e x p l a i n  t h a t  t h i s  m o r n i n g  b e c a u s e  t h a t  w i l l  b e  
t h e  f i r s t  o f  t h e  b i l l s  t h a t  I i.icroduce a n d  w i t h  w h i c h  I w o u l d  
l i k e  y o u r  a s s i s t a n c e .  In C o v i n g t o n  vs. S t a t e  o f  A l a s k a , t h e  
C o u r t  o f  A p p e a l s  m a d e  it m u c h  m o r e  d i f f i c u l t  t o  o b t a i n  s u c c e s s f u l  
c o n v i c t i o n s  f o r  s e x u a l  a b u s e r s  w h o  a b u s e  m o r e  t h a n  once. 
C o v i n g t o n ' s  v i c t i m  w a s  h i s  n a t u r a l  d a u g h t e r .  H e  s t a r t e d  a b u s i n g  
h e r  a t  a b o u t  a g e  9, c o n t i n u e d  t o  d o  so; h e  f o r c e d  h e r  to h a v e  
s e x u a l  i n t e r c o u r s e  w i t h  h i m  a t  a g e  16. T h i s  c o n d u c t  c o n t i n u e d  
n i g h t  a f t e r  n i g h t ,  w e e k  a f t e r  w eek, y e a r  a f t e r  year. In t h i s  
c a s e  t h e  C o u r t  o f  A p p e a l s  r e v e r s e d  C o v i n g t o n ' s  c o n v i c t i o n  b e c a u s e  
h i s  d a u g h t e r  c o u l d  n o t  b e  s p e c i f i c  w i t h  t h e  j u r y  as to  a n y  
p a r t i c u l a r  i n s t a n c e .  H e n c e ,  it w a s  p o s s i b l e  t h a t  s o m e  m e m b e r s  of 
t h e  j u r y  w e r e  t h i n k i n g  o f  o n e  i n s t a n c e  o f  s e x u a l  i n t e r c o u r s e  a n d  
c o n v i c t i n g  h i m  f o r  t h a t  o f f e n s e ,  w h i l e  o t h e r s  w e r e  t h i n k i n g  of  a 
d i f f e r e n t  i n s t a n c e  of  s e x u a l  a s s a u l t  a n d  c o n v i c t i n g  C o v i n g t o n  for 
t h a t  o f f e n s e .  In  e f f e c t ,  C o v i n g t o n ,  b e c a u s e  of  t h e  f r e q u e n c y  a n d  
n u m b e r  of o c c a s i o n s  t h a t  h e  a t t a c k e d  h i s  d a u g h t e r ,  w a s  a b l e  to 
c o n v i n c e  t h e  C o u r t  o f  A p p e a l s  t h a t  t h e  j u r y  c o u l d  n o t  b e  
u n a n i m o u s  a s  t o  a n y  s p e c i f i c  a c t  t h a t  h e  e n g a g e d  in. T h e r e f o r e  
h i s  c o n v i c t i o n  w a s  r e v e r s e d .  T h i s  c a s e  a l l  b u t  e l i m i n a t e s  t h e  
p r o s e c u t i o n  o f  m u l t i p l e  s e x u a l  a s s a u l t s  o n  y o u n g  c h i l d r e n  w h o  
c a n n o t  r e a d i l y  d i s t i n g u i s h  b e t w e e n  e v e n t s  o r  r e m e m b e r  s p e c i f i c  
n i g h t s .  I n d eed, t h e  C o v i n g t o n  d e c i s i o n  r e w a r d s  m u l t i p l e  sex 
o f f e n d e r s  w h o  o f f e n d  a g a i n s t  y o u n g  c h i l d r e n .

R e c e n t l y  in a K e t c h i k a n  case, d u r i n g  t h e  m i d d l e  o f  a trial, 
t h e  S t a t e  w a s  f o r c e d  to d i s m i s s  a s e x u a l  a b u s e  case, a l t h o u g h  t h e  
c h i l d ' s  t e s t i m o n y  w a s  t h a t  h e  w a s  c o n s i s t e n t l y  a b u s e d  b y  h i s  
f a t her. O n  c r o s s  e x a m i n a t i o n  t h e  c h i l d  g a v e  d i f f e r e n t  d a t e s  t h a n  
t h e  S t a t e  h a d  e l i c i t e d  in d i r e c t  e x a m i n a t i o n .

I g i v e  t h e s e  t w o  e x a m p l e s  a n d  t h e r e  a r e  i n d e e d  h u n d r e d s  of 
o t h e r  c a s e s  j u s t  l i k e  t h e s e  in t h e  S t a t e  o f  A l a s k a .  B e c a u s e  the 
c h i l d  c a n n o t  r e m e m b e r  t h e  s p e c i f i c  e v e n t  a n d  c a n n o t  t e s t i f y  as to 
t h e s e  s p e c i f i c  e v e nts, t h e  a b u s e r  g e t s  o f f  s c o t  fr e e  o r  w i t h  a 
s i g n i f i c a n t l y  r e d u c e d  c h a rge.

- 2 -



Fran U l m e r  (March 27, 1987) S a f e t y  of Our Children

T h e r e ' s  a n o t h e r  p r o b l e m  r e g a r d i n g  a d m i s s i b i l i t y  of  e v i d e n c e  
in c h i l d  a b u s e  c a s e s  t h a t  I ' d  l i k e  t o  b r i n g  t o  y o u r  a t t e n t i o n  and 
t h a t  I h o p e  y o u  w i l l  j o i n  m e  in d e a l i n g  w i t h  in t h i s  l e g i s l a t i o n .  
It  is t h e  m u l t i p l e  o f f e n s e  of  c h i l d  abuse. A  r e c e n t  c a s e  in 
J u n e a u ,  w h i c h  y o u  h a v e  p r o b a b l y  r e a d  a b o u t  i n  t h e  n e w s p a p e r  
b e c a u s e  a c i t i z e n s  g r o u p  h a s  b e c o m e  v e r y  i n v o l v e d  w i t h  it, 
i n v o l v e s  t h e  d e a t h  o f  a 2 0 - m o n t h - o l d  child. N e x t  M o n d a y  w i l l  b e  
t h e  o n e  y e a r  a n n i v e r s a r y  of  t h e  d e a t h  o f  t h a t  child. H e  d i e d  as 
a r e s u l t  o f  a k i c k  o r  a p u n c h  t o  t h e  s t o m a c h  w h i c h  w a s  s o  h a r d  as 
t o  r u p t u r e  h i s  i n t e s t i n e s .  He d i e d  in t h e  m i d d l e  o f  t h e  n i g h t  
w i t h o u t  a n y  m e d i c a l  care. H a d  t h a t  c a s e  g o n e  t o  t r i a l ,  t h e  
p r o s e c u t i o n  w o u l d  h a v e  t r i e d  t o  a d m i t  e v i d e n c e  t h a t  t h i s  w a s  n o t  
t h e  f i r s t  b u t  a s e r i e s  o f  a b u s e  w h i c h  t h i s  c h i l d  r e c e i v e d  f r o m  
t h e  l i v e - i n  b o y f r i e n d  o f  h i s  m o t h e r .  I n d eed, a c o u p l e  o f  w e e k s  
e a r l i e r  h i s  a r m  w a s  b r o k e n ,  a m o n t h  o r  so  e a r l i e r  h i s  a r m  h a d  
b e e n  t i e d  b e h i n d  h i s  b a c k  b e c a u s e  h e  w a s  u s i n g  t h e  w r o n g  a r m  to  
e a t  w i t h .  B u t  b e c a u s e  of  e v i d e n t i a r y  r e s t r i c t i o n s  i m p o s e d  b y  
p r i o r  d e c i s i o n s ,  t h a t  e v i d e n c e  c o u l d  n o t  b e  p r e s e n t e d .

I f o r c e  y o u  t o  d e a l  w i t h  t h e s e  f a c t s  s o  t h a t  y o u  c a n  
u n d e r s t a n d  p r o s e c u t i o n  h a s  b e e n  m a d e  v e r y  d i f f i c u l t  b y  C o u r t  of 
A p p e a l s  r u l i n g s .  T h e  p r o s e c u t o r  w o u l d  n o t  h a v e  b e e n  a l l o w e d  to  
b r i n g  i n t o  e v i d e n c e  t h e  f a c t  t h a t  t h i s  c h i l d ' s  a r m  h a d  b e e n  
b r o k e n  o r  a n y  o f  t h e  o t h e r  a b u s e  o f  w h i c h  t h e r e  w a s  g o o d  
e v i d e n c e ,  b e c a u s e  of a r u l i n g  t h a t  s h o w s  t h a t  t h i s  k i n d  of 
p r e v i o u s  i n c i d e n t s  o r  p r e v i o u s  e v e n t s  a r e  i n a d m i s s i b l e  as b e i n g  
t o o  p r e j u d i c i a l .

H a v i n g  r e v i e w e d  t h e s e  c a s e s  a n d  a r e c e n t  c a s e  in t h e  S t a t e  
of  W a s h i n g t o n  w h e r e  a y o u n g  c h i l d  d i e d  as a r e s ult, again, o f  a 
s e r i e s  o f  abuse, I h a v e  c o m e  t o  t h e  c o n c l u s i o n  t h a t  w e  s h o u l d  
c r e a t e  a n e w  s t a t u t o r y  o f f e n s e :  It  is a c h i l d  a b u s e  o f f e n s e
w h i c h  r e c o g n i z e s  a p a t t e r n  o f  c o n d u c t .  W h e n  a c h i l d  is b e i n g  
a b u s e d  in  h i s  o r  h e r  h o m e  b y  a p a r e n t  o r  a u t h o r i t y  figure, n i g h t  
a f t e r  ni g h t ,  d a y  a f t e r  day, w e e k  a f t e r  week, y e a r  a f t e r  y e ar, it 
is a v e r y  d i f f e r e n t  k i n d  o f  o f f e n s e  t h a n  a s i m p l e  a s s a u l t  case. 
I f  I ' m  w a l k i n g  d o w n  S o u t h  F r a n k l i n  S t r e e t  in f r o n t  o f  t h e  R e d  D o g  
S a l o o n  a n d  s o m e  d r u n k  :"lugs me, t h e r e  a r e  l i k e l y  t o  b e  w i t n e s s e s ,  
it is o n e  event, it is a r e l a t i v e l y  s i m p l e  c a s e  t o  p r o v e  a n d  
w o u l d  p r o b a b l y  b e  d e a l t  w i t h  b y  o u r  c o u r t  system. C h i l d  a b u s e  
cases, b y  t h e i r  v e r y  n a t u r e ,  t a k e  p l a c e  in t h e  p r i v a c y  of 
p e o p l e ' s  h o m e s  w h e r e  t h e r e  f r e q u e n t l y  a r e n ' t  w i t n e s s e s ,  a n d  
r e c e n t  r u l i n g s  a r e  m a k i n g  it e v e n  m o r e  d i f f i c u l t  f o r  t h e  p r o o f  to 
b e  p r e s e n t e d .  I s u b m i t  t o  y o u  it is a d i f f e r e n t  k i n d  of  o f f e n s e ?  
it d e s e r v e s  a m o r e  s e r i o u s  p e n a l t y ?  a n d  w e  o u g h t  t o  h a v e  
d i f f e r e n t  r u l e s  of  e v i d e n c e  a s s o c i a t e d  w i t h  w h a t  k i n d  of  p r o o f  is 
p e r m i s s i b l e  t o  b e  a b l e  to  g e t  s u c c e s s f u l  c o n v i c t i o n s  in t h e s e  
h i d e o u s  ca s e s .  I s p e a k  n o t  o n l y  t o  t h o s e  w h i c h  r e s u l t  in d e a t h  
o f  a c h i l d  b u t  a l s o  s e r i o u s  abuse, o f  w h i c h  t h e r e  a r e  many.

I w i l l  b e  s u b m i t t i n g  t h e s e  b i l l s  o n  A p r i l  1. I w i l l  h o l d  a 
b r i e f i n g  s e s s i o n  M o n d a y  at 9: 0 0  a.m. f o r  t h o s e  o f  y o u  w h o  a r e  
i n t e r e s t e d  in l e a r n i n g  m o r e  a b o u t  t h e  b i l l s .  I w o u l d  w e l c o m e  y o u
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t o  c o m e  to  m y  o f f i c e  at  9: 0 0  o n  M o n d a y  m o r n i n g  t o  d i s c u s s  it. I 
w o u l d ,  again, w e l c o m e  y o u r  p a r t i c i p a t i o n  a n d  yo\ir c o - s p o n s o r s h i p .  
I s i n c e r e l y  b e l i e v e  t h a t  c h i l d  ab u s e ,  b e c a u s e  it is so i n c r e d i b l y  
p a i n f u l  f o r  us t o  c o n s i d e r ,  is a n  e x a m p l e  of  a p r o b l e m  t h a t  h a s  
b e e n  l o n g  o v e r l o o k e d  a n d  i n a d e q u a t e l y  d e a l t  w i t h  in o u r  s o ciety. 
I w o u l d  u r g e  you, d u r i n g  April, C h i l d  A b u s e  P r e v e n t i o n  M o n t h ,  to 
p u t  a s  m u c h  e n e r g y  as y o u  c a n  i n t o  h e l p i n g  t h o s e  w h o  w a n t  to 
r e d u c e  c h i l d  a b u s e  in A l a s k a .

T h a n k  y o u  v e r y  much.

-4-
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Re: H o u s e  B i l l  237

D e a r  R e p r e s e n t a t i v e  K o p o n e n :

I a m  w r i t i n g  c o n c e r n i n g  H o u s e  B i l l  237 w h i c h  c r e a t e s  the n e w  
o f f e n s e  o f  " R e p e a t e d  S e x u a l  A b u s e  o f  a M i n o r "  a n d  p r o p o s e s  
c e r t a i n  c h a n g e s  to  A l a s k a ' s  l a w  on  s e n t e n c i n g  a n d  the R u l e s  of 
E v i d e n c e .  T h i s  B i l l  h a s  s e r i o u s  p r o b l e m s  a n d  s h o u l d  n o t  be
p a s s e d .

In o p p o s i n g  H o u s e  B i l l  237, I d o  n o t  m e a n  t o  m i n i m i z e  the 
s e r i o u s n e s s  o f  t h e  p r o b l e m  of  s e x u a l  a b u s e  of c h i l d r e n .  N o  
i n t e l l i g e n t  o r  r e a s o n a b l e  p e r s o n  w o u l d  q u a r r e l  w i t h  the n o t i o n  
t h a t  c h i l d r e n  s h o u l d  b e  p r o t e c t e d  f r o m  a b u s i v e  a d u l t s  a n d  t h a t  
a d u l t s  w h o  a b u s e  c h i l d r e n  s h o u l d  be  p r o s e c u t e d .  B u t  the e x i s t i n g  
c r i m i n a l  c o d e  p r o v i s i o n s  p r o v i d e  an a m p l e  f r a m e w o r k  for the 
p r o s e c u t i o n  o f  c h i l d  a b u s e r s .  S t a t i s t i c s  r e f l e c t  t h a t  the 
i n c i d e n c e  of c h i l d  a b u s e  p r o s e c u t i o n  a n d  c o n v i c t i o n  h a s  r i s e n  
s i g n i f i c a n t l y  in r e c e n t  y e a r s  a n d  I d o  n o t  b e l i e v e  th a t  a 
c o m p e l l i n g  c a s e  c a n  b e  m a d e  in s u p p o r t  o f  the p r o p o s i t i o n  t h a n  
t he e x i s t i n g  laws d o  n o t  p r o v i d e  an o p p o r t u n i t y  to i m p o s e  s e r i o u s  
a nd s e v e r e  c r i m i n a l  p u n i s h m e n t  on  t h o s e  c o n v i c t e d  of  s e x u a l l y
a b u s i n g  c h i l d r e n .

T h e  p r o p o s e d  o f f e n s e  of  r e p e a t e d  s e x u a l  a b u s e  of a m i n o r  w o u l d  
p r o v i d e  a n  e n h a n c e d  p e n a l t y  for t h o s e  i n d i v i d u a l s  f o u n d  to h a v e  
e n g a g e d  "in a p a t t e r n  or p r a c t i c e "  of s e x u a l  m i s c o n d u c t .  The 
t e r m  " p a t t e r n  o r  p r a c t i c e "  is d e f i n e d  in t h e  p r o p o s e d  s t a t u t e s  as 
t h r e e  or m o r e  i n c i d e n t s  of m i s c o n d u c t .  T h e  f a c t  of the m a t t e r  is 
t h a t  o n l y  r a r e l y  is s e x u a l  m i s c o n d u c t  w i t h  c h i l d r e n  d e t e c t e d  u p o n  
t h e  f i r s t  e p i s o d e .  T h e  r e a l i t y  is t h a t  n e a r l y  all a d u l t s
p r o s e c u t e d  f o r  o n e  l e v e l  or a n o t h e r  of s e x u a l  m i s c o n d u c t
m i s b e h a v e d  f o r  a p e r i o d  of  t i m e  ( s o m e t i m e s  lo n g  a n d  s o m e t i m e s  
short) b e f o r e  b e i n g  r e p o r t e d  and p r o s e c u t e d .
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T h e  e x i s t i n g  laws, b y  m a n d a t i n g  a s u b s t a n t i a l  m i n i m u m  s e n t e n c e  of 
s e v e n  y e a r s ,  a l r e a d y  v i r t u a l l y  e n s u r e  t h a t  p u n i s h m e n t ,  r a t h e r  
t h a n  r e h a b i l i t a t i o n ,  is t h e  f o c u s  of  s e x u a l  a b u s e  p r o s e c u t i o n s .  
E v e n  in f a m i l i e s  t h a t  a r e  r e l a t i v e l y  " i n t a c t "  a n d  h a v e  a s e v e r e  
a n d  m o t i v a t e d  i n t e r e s t  in w o r k i n g  o u t  t h e i r  p r o b l e m s ,  the 
e x i s t i n g  l a w s  g o v e r n i n g  the p r o s e c u t i o n  o f  s e x u a l  a b u s e  m a k e  it 
d i f f i c u l t ,  a n d  o f t e n  t i m e s  i m p o s s i b l e ,  to k e e p  a f a m i l y  t o g e t h e r ,  
e v e n  w h e n  it is t h eir s t r o n g  d e s i r e  to r e m a i n  t o g e t h e r  a n d  
p r o f e s s i o n a l  t h e r a p i s t s  and c o u n s e l o r s  a r e  s u p p o r t i v e  of s u c h  
plan. T h e  n e w  l a w  w i l l  h a v e  t h e  e f f e c t  of t a k i n g  v i r t u a l l y  e v e r y  
p e r s o n  w h o  h a s  e n g a g e d  in s e x u a l  m i s c o n d u c t  (since n e a r l y  all 
e n g a g e d  in m o r e  t h a n  t h r e e  ins t a n c e s )  a n d  e s s e n t i a l l y  t u r n  t h e m  
i n t o  l i f e t i m e  p r i s o n e r s .  M a n y  o f  t h e s e  i n d i v i d u a l s  a r e  n o t  "hard 
c o r e  c r i m i n a l s " ,  i n  t h e  c l a s s i c  sense, b u t  f a t h e r s  and 
s t e p f a t h e r s  w h o  h a v e  a real, a n d  o f t e n  t i m e s  c u r a b l e ,  e m o t i o n a l  
o r  p s y c h o l o g i c a l  p r o b l e m .  T o  b e  sure, t h e i r  c o n d u c t  is i m p r o p e r  
a n d  h a r m f u l .  C a r e f u l  t h o u g h t  s h o u l d  b e  gi v e n ,  h o w e v e r ,  b e f o r e  a 
p o l i c y  d e c i s i o n  is m a d e  to t u r n  a l l  o f  t h e s e  p e o p l e ,  r e g a r d l e s s  
o f  t h e i r  p a s t  c i r c u m s t a n c e s ,  t h e i r  f a m i l y  s e t t i n g s ,  t h e i r  p r i o r  
c r i m i n a l  r e c o r d s  or a b s e n c e  o f  r e c o r d s ,  t h e i r  e m o t i o n a l  
c o n d i t i o n s ,  t h e i r  p h y s i c a l  c o n d i t i o n s ,  a n d  the c i r c u m s t a n c e s  of 
t h e i r  o f f e n s e s ,  i n t o  l o n g - t e r m  p r i s o n e r s .  S u c h  a d e c i s i o n  
i n e v i t a b l y  w i l l  i m p o s e  e n o r m o u s  h a r d s h i p  o n  a l a r g e  n u m b e r  of 
i n d i v i d u a l s  a n d  t h e i r  f a m i l i e s  w i t h o u t  a r a t i o n a l  b a s i s  a n d  w i l l  
c o s t  t h e  S t a t e  l i t e r a l l y  m i l l i o n s  of  d o l l a r s  o f  f u n d s  to 
w a r e h o u s e  t h e s e  i n d i v i d u a l s  for d e c a d e s .

M o s t  i r o n i c  is t h e  p r o v i s i o n  in S e c t i o n  7 of  t h e  B i l l  w h i c h  w o u l d  
p r o v i d e  t h a t  the p r o s e c u t i o n  for r e p e a t e d  s e x u a l  a b u s e  d o e s  n o t  
p r e c l u d e  c h a r g e s  for the s e p a r a t e  i n c i d e n t s  t h a t  c o m p r i s e  the 
s e x u a l  ab u s e .  A s  a r e s u l t ,  c h a r g e s  c o u l d  b e  s t a c k e d  u p o n  
c h a r g e s ,  a l l  a r i s i n g  o u t  of the sa m e  c o n d u c t .  T h e  law on 
c o n s e c u t i v e  s e n t e n c i n g  in t h i s  s t a t e  is s u c h  t h a t  it is e n t i r e l y  
c o n c e i v a b l e  t h a t  a s t e p f a t h e r  w h o  e n g a g e s  in s e x u a l  m i s c o n d u c t  on 
t h r e e  o r  f o u r  o c c a s i o n s  w i t h  h i s  t e e n a g e  s t e p d a u g h t e r  a n d  w h o  has 
a s i n c e r e  i n t e r e s t  a n d  g o o d  p r o g n o s i s  for r e h a b i l i t a t i o n ,  a n d  w h o  
e n j o y s  the s u p p o r t  o f  h i s  f a m ily, m i g h t  b e  p r o s e c u t e d  a n d  n e v e r  
see t h e  l i g h t  o f  day.

A n o t h e r  p o r t i o n  o f  the B i l l  is s e e m i n g l y  a i m e d  at m a k i n g  
c o n v i c t i o n s  e a s i e r  to o b t a i n .  S e c t i o n  12 p r o v i d e s  t h a t  a p r i o r  
i n c o n s i s t e n t  s t a t e m e n t  of a w i t n e s s  is, alone, s u f f i c i e n t  to 
s u p p o r t  a c o n v i c t i o n .  W h a t  t h i s  m e a n s  is t h a t  if an i n d i v i d u a l  
m a k e s  an u n s w o r n  s t a t e m e n t  o u t  of c o u r t  a n d  t h e n  l a t e r  r e c a n t s  
t he s t a t e m e n t  w h e n  h e  or  s h e  is p l a c e d  u n d e r  oath, the u n s w o r n  
p r i o r  i n c o n s i s t e n t  s t a t e m e n t  is, al o n e ,  s u f f i c i e n t  to s u p p o r t  a
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c o n v i c t i o n .  T h i s  is q u i t e  b i z a r r e .  C o n v i c t i o n s  s h o u l d  be 
p r e d i c a t e d  on  c o m p e t e n t  and s w o r n  t e s t i m o n y .  I d o  n o t  t h i n k  t h a t  
it is an o v e r s i m p l i f i c a t i o n  to s a y  t h a t  if a n  i n d i v i d u a l  is n o t  
w i l l i n g  t o  s w e a r  t h a t  t h e  f a c t s  c o m p r i s i n g  t h e  o f f e n s e  a r e  true, 
t h a t  the i n d i v i d u a l  c h a r g e d  s h o u l d  n o t  b e  c o n v i c t e d  of the 
o f f e n s e .  I k n o w  t h a t  the p r o s e c u t i o n  r e s p o n s e  to t h i s  a r g u m e n t  
is t h a t  t h e r e  a r e  t i m e s  w h e n  c h i l d r e n  w i l l  m a k e  a l l e g a t i o n s  of 
a b u s e  a n d  th e n  l a t e r  r e c a n t  t h e m  in court. I, p e r s o n a l l y ,  h a v e  
se e n  e v i d e n c e  of su c h  o c c u r r e n c e s  o n l y  r a r e l y .  It is c e r t a i n l y  
n o t  a s u f f i c i e n t l y  f r e q u e n t l y  or  c o n s i s t e n t l y  o c c u r r i n g  
p h e n o m e n o n  to j u s t i f y  c r e a t i n g  a f r a m e w o r k  b y  w h i c h  i n d i v i d u a l s  
c a n  e s s e n t i a l l y  b e  c o n v i c t e d  u p o n  u n s w o r n  p r i o r  s t a t e m e n t s .  
P o l i c e  o f f i c e r s ,  i n v e s t i g a t o r s ,  a n d  s o c i a l  w o r k e r s  o f t e n  times, 
p e r h a p s  w i t h  the b e s t  o f  m o t i v a t i o n s ,  i n t e r r o g a t e  c h i l d r e n  w i t h  
l e a d i n g  q u e s t i o n s  th a t  s u g g e s t  t h e  a n s w e r .  T h e  p h e n o m e n o n  of 
c h i l d r e n  a n d  t h o s e  in d e p e n d e n t  p o s i t i o n s  d e s i r i n g  to p r o v i d e  
a n s w e r s  t h a t  the p a r e n t a l  o r  a u t h o r i t y  f i g u r e  d e s i r e s  is w e l l  
k n o w n  a n d  f r e q u e n t l y  o b s e r v e d .  As a c o n s e q u e n c e ,  i t  is n o t  at 
a ll u n c o m m o n  to h a v e  i n d i v i d u a l s ,  n o t  o n l y  in s e x u a l  a b u s e  c a s e s  
b u t  in o t h e r  c a s e s  as w e l l ,  p r o v i d e  r e s p o n s e s  to i n t e r r o g a t i o n s  
o u t  o f  c o u r t  t h a t  are q u i t e  d i f f e r e n t  f r o m  w h a t  t h e  i n d i v i d u a l  
w o u l d  s t a t e  in court, v/hen p r o p e r l y  q u e s t i o n e d  a n d  p l a c e d  u n d e r  
oath.

In s u m m a r y ,  H o u s e  B i l l  237 has a l o t  of  p r o b l e m s .  It is a b a d  
B i l l  and s h o u l d  n o t  b e  p a s s e d .  It is e a s y  a n d  p o p u l a r  to t a k e  
p o s i t i o n s  t h a t  m a k e  one a p p e a r  " t o ugh" o n  p r o b l e m s  s u c h  as c h i l d  
abuse. A n d  to b e  sure, c h i l d  a b u s e  is a p r o b l e m  w o r t h  b e i n g  
"tough" over. B e i n g  "tough" d o e s  n o t  n e c e s s a r i l y  m e a n  b e i n g  
i r r a t i o n a l ,  u n f a i r  a n d  m i s g u i d e d ,  w h i c h  I t h i n k  is h o w  H o u s e  B i l l  
237 is b e s t  d e s c r i b e d .  If y o u  h a v e  a n y  f u r t h e r  q u e s t i o n s  
c o n c e r n i n g  th i s  issue, I w o u l d  b e  p l e a s e d  to c o n f e r  w i t h  you.

V e r y  t r u l y  yours,

J M F :j d
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B a r b a r a  W a l k e r
326 F o u r t h  S t r e e t ,  S u i t e  B
J u n e a u ,  A l a s k a  9 9 8 0 1

Re: I m p a c t  o f  F Y  88 b u d g e t  o n  s e x u a l  a b u s e  c a s e s

D e a r  B a r b a r a :

A s  a r e s u l t  o f  y o u r  r e q u e s t  o n  F r i d a y ,  F e b r u a r y  6, 

1987, I a m  p r o v i d i n g  y o u  w i t h  i n f o r m a t i o n  r e g a r d i n g  t h e  i m p a c t  o f  

t h e  p r o p o s e d  F Y  88 b u d g e t  o n  t h e  p r o s e c u t i o n  o f  b o t h  p h y s i c a l  a n d  

s e x u a l  a b u s e  o f  c h i l d r e n .

In F Y  84 t h e r e  w e r e  309 c a s e s  r e f e r r e d  to t h e  d i s t r i c t  

a t t o r n e y  o f f i c e s  a c r o s s  t h e  s t a t e  w h i c h  d e a l t  w i t h  s e x u a l  a b u s e  

o f  c h i l d r e n .  D u r i n g  t h a t  y e a r ,  t h e  d i s t r i c t  a t t o r n e y s  d e c l i n e d  

37% o f  t h e  c a s e s  s u b m i t t e d  f o r  p r o s e c u t i o n .  T h e r e  w a s  a d r a m a t i c  

i n c r e a s e  i n ^ t h e  n u m b e r  o f  c a s e s  i n  F Y  85 w i t h  462 c a s e s  b e i n g  

s u b m i t t e d  f o r  p r o s e c u t i o n  a n d  40% o f  t h o s e  c a s e s  b e i n g  d e c l i n e d .  

In F Y  86, 356 c a s e s  w e r e  s u b m i t t e d  f o r  p r o s e c u t i o n  w i t h  43% of  

t h e  c a s e s  b e i n g  d e c l i n e d .  T h i s  f i g u r e  c o m p a r e s  w i t h  a 30% r a t e  

<■£ d e c l i n e  o f  a l l  f e l o n y  c a s e s  b e i n g  s u b m i t t e d  to u h e  C r i m i n a l  

D i v i s i o n  o f  t h e  D e p a r t m e n t  o f  Law.
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It is m y  b e l i e f  _tjiat_ t h e  h i g h e r  p e r c e n t a g e  o f  d e c l i n a­

ti o n  in s e x u a l  a s s a u l t  c a s e s  i s a d i r e c t  r e s u l t  o f  t h e  a v a i l a b i l­

ity o f  s t a f f  to d e a l _ w i t h  t h e s e  c a s e s .  C h i l d  s e x u a l  a s s a u l t

c a s e s  a r e  v e r y  l a b o r  i n t e n s i v e .  In F Y  84 w e  h a d  t h e  r e s o u r c e s  to 

s p e n d  t i m e  w i t h  c h i l d r e n  to  p r e p a r e  t h e m  f o r  .the i m p a c t  o f  t h e  

c r i m i n a l  j u s t i c e  s y s t e m  o n _  t h e i r  l i v e s  a f t e r  t h e y  n a d  a l r e a d y  

b e e n  v i c t i m i z e d .  . F o r  e x a m p l e ,  i n  F Y  84 o n e  a t t o r n e y  in t h e  

J u n e a u  D i s t r i c t  A t t o r n e y ' s  O f f i c e  w a s  a s s i g n e d  r e s p o n s i b i l i t y  f o r  

al l  c h i l d  s e x u a l  a b u s e  c a s e s ;  I w a s  t h e  a s s i g n e d  a t t o r n e y  t o  d e a l  

w i t h  c h i l d  s e x u a l  a b u s e  c a s e s  a n d  h a d  s u f f i c i e n t  t i m e  to b e  

i n v o l v e d  in t h e  i n i t i a l  i n t e r v i e w  w i t h  the c h i l d .  B e c a u s e  o f  the 

i m p a c t  o f  d e c l i n i n g  o i l  r e v e n u e s  o n  t h i s  o f f i c e ,  it is i m p o s s i b l e  

to  m a i n t a i n  t h i s  s p e c i a l i z e d  sk i l l .  In t h e  c o u r t  b u i l d i n g  h e r e  

in J u n e a u  w e  h a d  e s t a b l i s h e d  a c h i l d  i n t e r v i e w  r o o m  w h e r e  t h e  

p o l i c e  o r  s o c i a l  w o r k e r ' s  i n i t i a l  i n t e r v i e w  w i t h  t h e  c h i l d  w a s  

c o n d u c t e d  w i t h  m e  b e i n g  p r e s e n t .  T h i s  l i m i t e d  t h e  n u m b e r  o f  

t i m e s  t h e  c h i l d  h a d  t o  b e  i n t e r v i e w e d  r e g a r d i n g  t h e  s e x u a l  

a s s a u l t .  T h i s  is n o  l o n g e r  t h e  c ase. As  a r e s u l t  o f  t h e  d e c l i n e  

in r e s o u r c e s ,  i t  b e c a m e  n e c e s s a r y  to d o  a w a y  w i t h  t h e  c h i l d  

i n t e r v i e w  r o o m  a n d  to n o  l o n g e r  b e  i n v o l v e d  in  t h e  i n i t i a l  i n t e r­

v i e w  w i t h  t h e  c h i l d .  T h i s  is a r e s u l t  o f  b o t h  t h e  d e c l i n i n g  

r e s o u r c e s  in t h e  d i s t r i c t  a t t o r n e y ' s  o f f i c e  a n d  w i t h  t h e  p o l i c e  

o f f i c e r s  i n v e s t i g a t i n g  t h e s e  c a s e s .



W h a t  I a t t e m p t e d  to do, a f t e r  I c o u l d  n o  l o n g e r  b e c o m e

i n v o l v e d  i n  t h e  i n i t i a l  i n t e r v i e w ,  w a s  to c o n d u c t  t w o  m e e t i n g s

w i t h  t h e  c h i l d .  T h e  f i r s t  m e e t i n g  w a s  s i m p l y  a n  i n t r o d u c t o r y  

m e e t i n g  w h e r e  I w o u l d  t a l k  w i t h  t h e  c h i l d  a n d  w e  w o u l d  n o t  

d i s c u s s  t h e  e l e m e n t s  o f  t h e  s e x u a l  a s s a u l t .  D u r i n g  t h e  n e x t  

c o u p l e  o f  d a y s  a g r a n d  j u r y  w o u l d  b e  s e t  up a n d  b e f o r e  t h e  g r a n d  

j u r y  w a s  to  h e a r  .the c a s e ,  I w o u l d  s p e n d  a n o t h e r  h o u r  t a l k i n g

w i t h  t h e  c h i l d ,  g o i n g  o v e r  w h a t  w a s  g o i n g  t o  h a p p e n  d u r i n g  t h e

g r a n d  jury, a v i e w  o f  t h e  g r a n d  j u r y  r o o m  a n d  g o i n g  o v e r  w h a t  t h e  

c h i l d ’s t e s t i m o n y  w o u l d  be. U n f o r t u n a t e l y ,  w i t h  t h e  d e c l i n e  in 

r e s o u r c e s ,  t h e  t i m e  a v a i l a b l e  t o  e v e n  d o  t h i s  t w o - s t e p  m e e t i n g  

p r o c e s s  h a s  b e e n  f o r  t h e  m o s t  p a r t  e l i m i n a t e d .

T o  i l l u s t r a t e  t h e  e f f e c t  o f  t h e  F Y  88 b u d g e t  o n  the 

C r i m i n a l  D i v i s i o n ,  I s h o u l d  f i r s t  p o i n t  t o  t h e  a m o u n t  o f  p r o p o s e d  

f u n d i n g  f o r  t h i s  d i v i s i o n .  In t h e  g o v e r n o r ' s  b u d g e t  f o r  F Y  88 

t h e r e  is 7.7 m i l l i o n  d o l l a r s  a l l o c a t e d  to  t h e  C r i m i n a l  D i v i s i o n  

o f  t h e  D e p a r t m e n t  o f  Law. T h i s  c o m p a r e s  to  9. 3 5  m i l l i o n  d o l l a r s  

w h i c h  is p r e s e n t l y  a l l o c a t e d  f o r  t h e  O f f i c e  o f  P u b l i c  A d v o c a c y  

a n d  t h e  P u b l i c  D e f e n d e r  A g e n c y . In o t h e r  w o r d s ,  O P A  a n d  P u b l i c  

D e f e n d e r  h a v e  a p p r o x i m a t e l y  20% m o r e  m o n e y  f o r  t h e  d e f e n s e _ p f .  

c r i m i n a l  c a s e s  t h a n  t h e  s t a t e  h a s  f o r  t h e  p r o s e c u t i o n  o f  t h e s e  

c a s e s . T h i s  o b v i o u s l y  d o e s  n o t  i n c l u d e  a n y  p r i v a t e  m o n e y  s p e n t

B a r b a r a  W a l k e r
F e b r u a r y  11, 1987
Page 3
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f o r  t h e  d e f e n s e  o f  c r i m i n a l  c a s e s .  T w o  y e a r s  ago, a p p r o x i m a t e l y  

50% o f  a l l  c h i ld  s e x u a l  a b u s e  c a s es w e r e  handled.- b v  p r i v a t e

a t t o r n e y s .  T h i s  is p r o b a b l y  t h e  f i r s t  t i m e  in  h i s t o r y  t h a t  the 

d e f e n s e  c a n  far o u t s p e n d  t h e  p r o s e c u t i o n  in b r i n g i n g  a c a s e  to 

t r i a l .  It m u s t  n o t  b e  f o r g o t t e n  t h a t  t h e  s t a t e  h a s  the b u r d e n  of  

p r o v i n g  b e y o n d  a r e a s o n a b l e  d o u b t  t h a t  a n  o f f e n s e  o c c u r r e d  a n d  

t h i s  g e n e r a l l y  m e a n s  t h a t  t h e  m a j o r i t y  o f  t h e  c o s t  o f  t h e  t r i a l  

w i l l  b e  b o r n e  b y  t h e  st a t e .  On  a n  a v e r a g e ,  m y  e s t i m a t e  w o u l d  b e  

f i v e  w i t n e s s e s  a r e  c a l l e d  b y  t h e  s t a t e  f o r  e v e r y  t w o  o r  t h r e e  

c a l l e d  b y  t h e  d e f e n s e  in a c h i l d  s e x u a l  a b u s e  c a se. T h e  d e f e n s e  

c a n  r e l y  u p o n  a n y  p e r c e i v e d  w e a k n e s s  in t h e  s t a t e ' s  c a s e  a n d

c h o o s e  to  c a l l  n o  w i t n e s s e s  at  all. O b v i o u s l y  t h e  i n c r e a s e d

f u n d i n g  f o r  c o u n s e l  a t  p u b l i c  e x p e n s e  a n d  t h e  a b i l i t y  o f  p e o p l e

w h o  c a n  a f f o r d  a t t o r n e y s  t o  d e f e n d  c a s e s  w i l l  n e g a t i v e l y  i m p a c t  

t h e  a b i l i t y  o f  t h e  s t a t e  t o  p r o s e c u t e  a l l  f e l o n y  c a s e s ,  i n c l u d i n g  

c h i l d  p h y s i c a l  a n d  s e x u a l  a b u s e  ca s e s .

A s  I i n d i c a t e d  a b o v e ,  t h e  C r i m i n a l  D i v i s i o n ' s  p r o p o s e d  

b u d g e t  f o r  F Y  88 __ls 7.7 m i l l i o n  d o l l a r s .  T h i s  c o m p a r e s  t o  the 

F Y  87 b u d g e t  w h e n  t h e  s t a t e  w a s  f u n d e d  a t  11.7 m i l l i o n d o l la r s  

a n d  t h e  F Y  36 b u d g e t  w h e r e  t h e  C r i m i n a l  D i v i s i o n  r e c e i v e d  e v e n  

m o r e .  S i x t y - s i x  p o s i t i o n s  a r e  b e i n g  e l i m i n a t e d  f r o m  t h e  C r i m i n a l  

D i v i s i o n .  T h e  C r i m i n a l  D i v i s i o n  h a s  o p e r a t e d  w i t h  20 o f  t h e s e



p o s i t i o n s  u n f i l l e d  f o r  s e v e r a l  m o n t h s ,  so t h e r e  w i l l  b e  a l a y­

off, c o m e  t h e  f i r s t  o f  J u l y ,  o f  4 6 D e p a r t m e n t  o f  L a w  e m p l o y e e s .  

T h i s  w i l l  i n c l u d e  t h e  e l i m i n a t i o n  o f  a l m o s t  a l l  v i c t i m - w i t n e s s  

a i d  t h a t  w e  n o w  p r o v i d e .  T h e  p a r a l e g a l s  w h o  w i l l  b e  l e f t  w i t h  

t h e  d e p a r t m e n t  w i l l  h a v e  to s p e n d  a l l  o f  t h e i r  t i m e  o n  l i t i g a t i o n  

s u p p o r t  a n d  w i l l  n o t  b e  a b l e  to  d e a l  w i t h  l e s s e n i n g  t h e  i m p a c t  o f  

t h e  c r i m i n a l  j u s t i c e  s y s t e m  o n  v i c t i m s  a n d  w i t n e s s e s .  A l t h o u g h  

i t  is a p o l i c y  o f  t h e  C r i m i n a l  D i v i s i o n  n o t  to d i v e r t  a n y  s e x  

o f f e n d e r s ,  t h e  P r e t r i a l  D i v e r s i o n  P r o g r a m  is t o t a l l y  e l i m i n a t e d .  

T h e  p r o s e c u t i o n  o f  c h i l d  a b u s e  c a s e s  i n  V a l d e z ,  S i t k a ,  D i l l i n g h a m  

a n d  B a r r o w  w i l l  o b v i o u s l y  b e  i m p a c t e d  b y  t h e  c l o s i n g  o f  o f f i c e s  

in t h o s e  l o c a t i o n s .

C h i l d  s e x u a l  a b u s e  c a s e s  h a v e  b e e n  o n  t h e  i n c r e a s e  i n  

J u n e a u  w i t h  20 c a s e s  b e i n g  r e f e r r e d  in F Y  84, 28 in F Y  85 a n d  31 

i n  F Y  8b. B e c a u s e  o f  t h e  c l o s u r e  o f  t h e  S i t k a  D i s t r i c t  

A t t o r n e y ' s  O f f i c e ,  it  is n e c e s s a r y  to  u s e  a n  a t t o r n e y  f r o m  t h e  

J u n e a u  D A ' s  O f f i c e  to c o v e r  t h a t  c o m m u n i t y .  W i t h  t h e  l e g i s l a t u r e  

c r e a t i n g  a s u p e r i o r  c o u r t  j u d g e s h i p  in W r a n g e l l  a n d  P e t e r s b u r g ,  

it is n e c e s s a r y  f o r  t h e  J u n e a u  D i s t r i c t  A t t o r n e y ' s  O f f i c e  to h a v e  

a n  a t t o r n e y  c o v e r  t h o s e  c o m m u n i t i e s  as w ell. B e c a u s e  t h i s  

o b v i o u s l y  d e c r e a s e s  t h e  a m o u n t  o f  t i m e  a J u n e a u  a t t o r n e y  c a n  

s p e n d  o n  J u n e a u  c a s e s ,  t h i s  n e g a t i v e l y  i m p a c t s  a l l  c r i m i n a l  c a s e s
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in J u n e a u ,  e s p e c i a l l y  c h i l d  a b u s e  c a s e s ,  w h i c h  a r e  e s p e c i a l l y  

l a b o r  i n t e n s i v e .

A n o t h e r  c a u s e  f o r  t h e  i n c r e a s e d  t i m e  i n v o l v e d  i n  c h i l d  

s e x u a l  a b u s e  c a s e s  a n d  t h e  i n c r e a s i n g  r a t e  o f  d i s t r i c t  a t t o r n e y  

o f f i c e s  d e c l i n i n g  t h e s e  c a s e s  is a r e s u l t  o f  p r o c e d u r a l  c h a n g e s  

i n  t h e  l a w  m a d e  b y . t h e  c o u r t  o f  a p p e a l s .  T h e  f i r s t  m a j o r  s e t b a c k  

d e a l t  to t h e  s t a t e  b y  t h e  c o u r t  o f  a p p e a l s  i n  t h e  p r o s e c u t i o n  of 

c h i l d  s e x u a l  a s s a u l t  c a s e s  c a m e  in C o v i n g t o n  v. S t a t e , 503 P. 2d 

436 ( A l a s k a  Ap p .  1985) . T h e  f a c t s  in C o v i n g t o n  a r e  s e t  o u t  b y  

t h e  c o u r t  o f  a p p e a l s  as f o l l o w s :

C o v i n g t o n ' s  v i c t r m  w a s  h i s  n a t u r a l  d a u g h t e r ,  D . C . O .

S h e  t e s t i f i e d  a t  t r i a l  t h a t  C o v i n g t o n  b e g a n  s e x u a l l y  
a b u s i n g  h e r  w h e n  s h e  w a s  9 o r  10 y e a r s  old. D . C . O .  w a s  
18 y e a r s  o l d  a t  t h e  t i m e  o f  t r i a l .  D . C . O .  t e s t i f i e d  
t h a t  C o v i n g t o n  s l e p t  w i t h  he r ,  t o u c h e d  h e r  b r e a s t s  a n d  
p e n e t r a t e d  h e r  v a g i n a  w i t h  h i s  f i n g e r .  A f t e r  D . C . O ' s  
d e a t h  in  N o v e m b e r  1 9 7 7  w h e n  D . C . O .  w a s  1 3 - y e a r s - o l d ,  
C o v i n g t o n  t o l d  h e r  t h a t  s h e  r e m i n d e d  h i m  o f  h e r  m o t h e r  
a n d  h a d  D . C . O  s l e e p  w i t h  h i m  in  bed.

S h o r t l y  b e f o r e  D . C . O . ' s  s i x t e e n t h  b i r t h d a y ,  C o v i n g t o n  
b e g a n  h a v i n g  s e x u a l  i n t e r c o u r s e  w i t h  her. D . C . O .  
t e s t i f i e d  t h a t  s h e  h a d  s e x u a l  i n t e r c o u r s e  w i t h  
C o v i n g t o n  " p r a c t i c a l l y  e v e r y  n i g h t , "  u n t i l  s h e  m o v e d  
o u t  in M a r c h  1983. C o v i n g t o n  a l l e g e d l y  t o l d  h e r  t h a t  
h e  d i d  n o t  w a n t  h e r  t o  " g r o w  u p  n a i v e  l i k e  [her]
m o t h e r . "  C . C . ,  D . C . O . ' s  b r o t h e r ,  t h e  1 3 - y e a r - o l d  s o n  
o f  t h e  d e f e n d a n t ,  a l s o  c o r r o b o r a t e d  D . C . O  t e s t i f y i n g
t h a r  o n  M o t h e r ' s  D a y  1 9 8 2  h e  s a w  a n  e m p t y  c o n d o m  p a c k­
age  o n  t h e  n i g h t  t a b l e  n e x t  to t h e  b e d  in w h i c h
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C o v i n g t o n  a n d  D . C . O .  w e r e  s l e e p i n g  b u t  t h a t  h e  c o u l d  

n o t  s e e  i f  t h e y  h a d  c l o t h e s  o n ,  n o r  c o u l d  h e  r e m e m b e r  

i f  t h e  d o o r  o f  t h e  b e d r o o m  h a d  b e e n  s h u t .  H e  a l s o  

t e s t i f i e d  t h a t  t h r o u g h o u t  1 9 8 2  h i s  f a t h e r  a n d  s i s t e r  

w e r e  s l e e p i n g  i n  t h e  s a m e  b e d .  C o v i n g t o n  t e s t i f i e d  i n  

h i s  o w n  d e f e n s e ,  h e  c o n c e d e d  t h a t  h e  h a d  s l e p t  i n  t h e  

s a m e  b e d  w i t h  D . C . O .  f r o m  A u g u s t  o r  S e p t e m b e r  1 9 7 9  

u n t i l  D . C . O .  m o v e d  o u t  i n  M a r c h  1 9 8 3  b u t  c o n t e n d e d  h e  

h a d  n e v e r  f o n d l e d  o r  p e n e t r a t e d  h e r  w i t h  h i s  f i n g e r  o r  

p e n i s . -  H e  s t a t e d  t h a t  t h e  b e d r o o m  d o o r  w a s  a l w a y s  o p e n  

a n d  t h a t  D . C . O .  h a d  s l e p t  w i t h  h i m  a t  h e r  o w n  r e q u e s t  

a n d  n o t  b e c a u s e  o f  a n y t h i n - y  h e  s a i d  o r  d i d .  H e  a l s o  

d e n i e d  t h e  t r u t h  o f  e a r l i e r  o u t - o f - c o u r t  t a p e  r e c o r d e d  

s t a t e m e n t s  i n  w h i c h  h e  a d m i t t e d  h a v i n g  h a d  s e x u a l  

i n t e r c o u r s e  w i t h  D . C . O .  a f t e r  h e r  s i x t e e n t h  b i r t h d a y .  

C o v i n g t o n ' s  t e s t i m o n y  a l s o  s u g g e s t e d  t h a t  D . C . O .  w a s  

m o t i v a t e d  t o  l i e  i n  o r d e r  t o  o b t a i n  c u s t o d y  o f  h e r  

y o u n g e r  s i s t e r  a n d  p r e v e n t  C o v i n g t o n  f r o m  m o v i n g  o u t -  

o f - s t a t e  w i t h  h e r .

I n  t h i s  c a s e  t h e  c o u r t  o f  a p p e a l s  r e v e r s e d  C o v i n g t o n ' s  c o n v i c t i o n

b e c a u s e  D . C . O .  c o u l d  n o t  b e  s p e c i f i c  w i t h  t h e  j u r y  a s  t o  a n y ,

p a r t i c u l a r  i n s t a n c e  a n d  h e n c e  i t  w a s  p o s s i b l e  t h a t  s o m e  m e m b e r s  

o f  t h e  j u r y  w e r e  t h i n k i n g  o f  o n e  i n s t a n c e  o f  s e x u a l  i n t e r c o u r s e  

a n d  c o n v i c t i n g  M r .  C o v i n g t o n  f o r  t h a t  o f f e n s e ,  w h i l e  o t h e r s  w e r e  

t h i n k i n g  o f  a  d i f f e r e n t  i n s t a n c e  o f  s e x u a l  a s s a u l t  a n d  c o n v i c t i n g  

C o v i n g t o n  f o r  t h a t  i n s t a n c e .  I n  e f f e c t ,  C o v i n g t o n  b e c a u s e  c f  t h e s

f r e q u e n c y  a n d  n u m b e r  o f  o c c a s i o n s  t h a t  h e  p e n e t r a r . a d  h i s  

d a u g h t e r ,  w a s  a b l e  t o  c o n v i n c e  t h e  c o u r t  o f  a p p e a l s  t h a t  a  j u r y  

c o u l d  n o t  b e  u n a n i m o u s  a s  t o  a n y  s p e c i f i c  a c t  h e  e n g a g e d  i n  a n d  

t h e r e f o r e  s h o u l d  h a v e  h i s  c o n v i c t i o n  r e v e r s e d .  I n  C o v i n g t o n  t h e "  

v i c t i m  w a s ,  a t  t h e  t i m e  o f  t r i a l ,  o v e r  1 8  y e a r s  o f  a g e  a n d  t h e



s t a t s  m a y  w e l l  h a v e  b e e n  a b l e  t o  f o c u s  i n  o n  o n e  o f  t h e  s e x u a l  

a s s a u l t s  s u f f i c i e n t  t o  c o n v i n c e  a l l  t w e l v e  p e o p l e  o n  a  j u r y  o f  

t h a t  o n e  e v e n t .  H o w e v e r ,  t h i s  c a s e  a l l  b u t  e l i m i n a t e s  t h e  p r o s e ­

c u t i o n  o f  m u l t i p l e  s e x u a l  a s s a u l t s  o n  y o u n g  c h i l d r e n  w h o  c a n n o t  

a s  r e a d i l y  d i s t i n g u i s h  b e t w e e n  e v e n t s  o c c u r r i n g  o n  c o n s e c u t i v e  

n i g h t s  w h e n  t h e y  a r e  f o u r  o r  f i v e  y e a r s  o f  a g e . T h e  C o v i n g t o n  

d e c i s i o n  r e w a r d s  t h e  m u l t i p l e  s e x  o f f e n d e r  w h o  o f f e n d s  a g a i n s t  

y o u n g e r  c h i l d r e n .  I f  a n  o f f e n d e r  w e r e  t o  s e x u a l l y  a b u s e  a  c h i l d  

o n  o n l y  o n e  o c c a s i o n ,  t h e  c h i l d  c o u l d  b e  s p e c i f i c  t o  t h a t  e v e n t ;  

h o w e v e r ,  i f  m u l t i p l e  s e x u a l  a s s a u l t s  h a v e  o c c u r r e d ,  a s  t h e y  d o  i n  

t h e  m a j o r i t y  o f  c a s e s ,  y o u n g  c h i l d r e n  a r e  u n a b l e  t o  d i s t i n g u i s h  

b e t w e e n  m u l t i p l e  e v e n t s .

T h i s  w a s  a p t l y  d e m o n s t r a t e d  o n l y  a  w e e k  a g o  i n  

K e t c h i k a n  w h e n  d u r i n g  t h e  m i d d l e  o f  a  t r i a l  t h e  s t a t e  w a s  f o r c ' d  

t o  d i s m i s s  t h e  s e x u a l  a b u s e  c a s e  a g a i n s t  a  c h i l d  w h o ,  a l t h o u g h  

t e s t i f i e d  c o n s i s t e n t l y  a s  t o  s e x u a l  a b u s e s  b y  h i s  f a t h e r ,  o n  

c r o s s - e x a m . ' !  n a t i o n  g a v e  d i f f e r e n t  d a t e s  t h a n  t h e  s t a t e  e l i c i t e d  i n  

i t s  d i r e c t  e x a m i n a t i o n .  C h i l d r e n  u p  t h r o u g h  t h i r d  g r a d e  o f t e n  

h a v e  a i f r i c u l t y  i n  t i m e  s e q u e n c i n g  a n d  s p e c i f i c i t y  a s  t o  d a t e s .

A  s t a t u t e  s i m i l a r  t o  A S  1 1 . 4 6 . 1 1 0 ,  C o n s o l i d a t i o n  o f  T h e f t  

O f f e n s e s :  P l e a d i n g  a n d  P r o o f ,  w h i c h  a l l o w s  f o r  a  j u r y  t o  c o n v i c t
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a  p e r s o n  g u i l t y  o f  a  c r i m e  o f  t h e f t  o n  m u l t i p l e  t h e o r i e s  m a y  

s o l v e  t h e  C o v i n g t o n  p r o b l e m .

I n  ct c a s e  a r i s i n g  o u t  o f  J u n e a u ,  M o o r  v .  S t a t e , 7 0 9  

P . 2 d  4 9 8  ( A l a s k a  A p p .  1 9 8 5 ) ,  t h e  c o u r t  o f  a p p e a l s  r e j e c t e d  t h e  

l o n g - h e l d  b e l i e f  t h a t  i n c i d e n t s  o f  s e x u a l  a b u s e  i n v o l v i n g  o t h e r  

c h i l d  v i c t i m s  a r e  a d m i s s i b l e  i n  s e x u a l  a s s a u l t  c a s e s  t o  s h o w  

" l e w d  d i s p o s i t i o n . 11 T h e  A l a s k a  S u p r e m e  C o u r t  i n  B u r k e  v .  S t a t e , 

6 2 4  P . 2 d  1 2 4 0  ( A l a s k a  1 9 8 0 ) ,  s e e m e d  t o  a g r e e  w i t h  t h e  s t a t e ' s  

p o s i t i o n  b u t  t h e  c o u r t  o f  a p p e a l s  d i s t i n g u i s h e d  B u r k e  i n  s a y i n g  

t h a t  t h e  p r i o r  s e x u a l  m i s c o n d u c t  n e e d e d  t o  b e  w i t h  t h e  s a m e  

v i c t i m .

A n o t h e r  b l o w  w a s  d e a l t  t o  t h e  p r o s e c u t i o n  o f  c h i l d  

s e x u a l  a s s a u l t  c a s e s  b y  t h e  c o u r t  o f  a p p e a l s  i n  B o l d e n  v .  S t a t e , 

7 2 0  P . 2 d  9 5 7  ( A l a s k a  A p p .  1 9 8 6 ) .  T h e  f a c t  i i n  B o l d e n  a s  r e c i t e d  

b y  t h e  c o u r t  o f  a p p e a l s  a r e :

R o b e r t  B o l d e n  w a s  c o n v i c t e d  a f t e r  a  j u r y  t r i a l  o f  t h r e e  

c o u n t s  o f  L e w d  a n d  L a s c i v i o u s  A c t s  T o w a r d s  C h i l d r e n ,  

f o r m e r  A S  1 1 . 1 5 . 1 3 5 ( a )  a n d  o f  o n e  c o u n t  o f  R a p e ,  f o r m e r  

A S  1 1 . 1 5 . 1 2 0 ( a ) .  T h e  v i c t i m s  w e r e  B o l d e n ' s  d a u g h t e r s ,  

R . , t h e n  a g e d  1 3  o r  1 4 ,  a n d  M .  , t h e n  a g e d  1 1  o r  1 2 .  

T h e  i n c i d e n t s  o c c u r r e d  i n  D e c e m b e r  1 9 7 3  a n d  t h r o u g h
1 Q 7 QJ. ̂  / >  ■
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C o n c e r n i n g  t h e  i n c i d e n t  c h a r g e d  i n  C o u n t  I o f  t h e  

i n d i c t m e n t ,  R .  t e s t i f i e d  t h a t  B o l d e n  h a d  o f f e r e d  t o  p a y  

h e r  $ 5 0  t o  " g i v e  h i m  h e a d . "  R .  t e s t i f i e d  t h a t  B o l d e n  

f o r c e d '  h e r  t o  t o u c h  h i s  p e n i s  a f t e r  s h e  r e f u s e d .  I n  

a d d i t i o n  t o  t h i s  i n c i d e n t ,  R .  t e s t i f i e d  t h a t  B o l d e n  

f r e q u e n t l y  f o n d l e d  h e r  b r e a s t s  a n d  t h a t  3 o i c e n  h a d  

t o u c h e d  h e r  v a g i n a  o n  n u m e r o u s  o c c a s i o n s .

R .  a l s o  t e s t i f i e d  t o  o t h e r  i n c i d e n t s  i n v o l v i n g  B o l d e n ,  

I h e r s e l f ,  h e r  s i s t e r s ,  a n d  f r i e n d s .  R .  t e s t i f i e d  t h a t  

s h e  h a d  s e e n  B o l d e n  f o n d l e  h e r  s i s t e r  K . ' s  v a g i n a l  

a r e a .  S h e  a l s o  t e s t i f i e d  t h a t  B o l d e n  s u p p l i e d  h e r s e l f  

a n d  o n e  o f  h e r  f r i e n d s  w i t h  l i q u o r ,  a n d  t h a t  B o l d e n  

a t t e m p t e d  t o  m o l e s t  h e r  f r i e n d .  R .  a d d i t i o n a l l y  t e s t i ­

f i e d  t h a t  B o l d e n  h a d  o n c e  a t t e m p t e d  p e n i l e  i n t e r c o u r s e  

w i t h  h e r  a n d  t h a t  h e  h a d  a t t e m p t e d  t o  b r i b e  h e r  t o  h a v e  

s e x  w i t h  h i m .  T h e  s t a t e  c h a r g e d  B o l d e n  w i t h  o n e  

i n c i d e n t  o n l y  w i t h  r e s p e c t  t o  R .  -  t h a t  b e i n g  t h e  i n c i ­

d e n t  w h e n  h e  o f f e r e d  R .  t h e  $ 5 0 .

O f  c o u r s e ,  u n d e r  C o v i n g t o n  t h e  s t a t e  w a s  p r e c l u d e d  f r o m  c h a r g i n g  

m u l t i p l e  c o u n t s  a n d  h a d  t o  b e  v e r y  s p e c i f i c  a s  t o  o n e  i n c i d e n t .  

R e t u r n i n g  t o  t h e  c o u r t ' s  d e s c r i p t i o n  o f  t h e  c a s e ,  t h e  c o u r t  s a i d :

T h e  o t h e r  t h r e e  c o u n t s  o f  t h e  i n d i c t m e n t  c h a r g e d  B o l d e n  

w i t h  i n c i d e n t s  i n v o l v i n g  M .  M .  t e s t i f i e d  t h a t  B o l d e n  

h a d  i n s e r t e d  h i s  f i n g e r s  i n t o  h e r  v a g i n a  o n  f o u r  o r  

f i v e  o c c a s i o n s .  M .  a l s o  t e s t i f i e d  t h a t  B o l d e n  t o u c h e d  

h e r  b r e a s t s  a n d  f o r c e d  h e r  t o  t o u c h  h i s  p e n i s .

I n  a d d i t i o n  t o  t h e  i n c i d e n t s  i n v o l v i n g  h e r  p e r s o n a l l y ,  

M .  t e s t i f i e d  t h a t  s h e  s a w  B o l d e n  w i t h  h i s  h a n d  u n d e r  

t h e  b e d  c o v e r s  n e a r  R .  ' s  v a g i n a l  a r e a .  M .  a l s o  r e l a t e d  

a n  i n c i d e n t  w h e n  s h e  h e a r d  a  f r i e n d ,  w h o  w a s  s p e n d i n g  

t h e  n i g h t ,  t e l l  B o l d e n  t o  " s t o p  i t . "  M .  s i m i l a r l y  

d e s c r i b e d  a n  i n c i d e n t  i n v o l v i n g  a n o t h e r  f r i e n d  w h o  w a s  

a l s o  s p e n d i n g  t h e  n i g h t .  I n  t h i s  i n c i d e n t ,  M .  ' s  f r i e n d  

a p p a r e n t l y  b e c a m e  i n t o x i c a t e d  o n  l i q u o r  t h a t  B o l d e n  h a d  

s u p p l i e d  a n d  h a d  i n t e r c o u r s e  w i t h  B o l d e n .  T h e  v i c t i m  

w a s  a l s o  a  m i n o r .
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I n  a d d i t i o n  t o  3 o l d e n 1s t w o  d a u g h t e r s '  t e s t i m o n y ,  t h e  

s u a t e  p r e s e n t e d  s e v e r a l  o t h e r  w i t n e s s e s  w h o  t e s t i f i e d  

a b o u t  u n c h a r g e d  s e x u a l  a c t s .  A  t h i r d  d a u g h t e r ,  K . ,  

r e l u c t a n t l y  t e s t i f i e d  f o r  t h e  s t a t e .  S h e  t e s t i f i e d  

t h a t  E o l d e n  h a d  t o u c h e d  h e r  b r e a s t s  a n d  v a g i n a .  S h e  

a l s o  i n d i c a t e d  t h a t  s h e  h a d  s e e n  B o l d e n  t o u c h  h e r  

s i s t e r s  a n d  c o r r o b o r a t e d  M .  ' s  a c c o u n t  o f  t h e  i n c i d e n t  

w h e r e  E o l d e n  h a d  s u p p l i e d  l i q u o r  a n d  h a d  s e x u a l  i n t e r ­

c o u r s e  w i t h  M . ' s  f r i e n d .  B o l d e n ' s  d a u g h t e r s '  m o t h e r  

( B o l d e n ' s  e x - w i f e )  t e s t i f i e d  t h a t  s h e  h a d  s e e n  o n e  

i n c i d e n t  i n  w h i c h  E o l d e n  w a s  f o n d l i n g  K .

T h e  s t a t e  c a l l e d  s e v e r a l  o t h e r  m i n o r  v i c t i m s .  O n e  

t e s t i f i e d  t h a t  B o l d e n  h a d  l a i d  o n  t o p  o f  h e r ,  w i t h o u t  

h e r  c o n s e n t ,  a n d  t r i e d  t o  f o r c e  u e r  l e g s  a p a r t ,  a n d  

t h a t  3 o l d e n  h a d  b o u g h t  h e r  l i q u o r .  A n o t h e r  t e s t i f i e d  

t h a t  B o l d e n  p u l l e d  h e r  c l o s e  t o  h i m  o n  t h e  c o u c h  a n d  

t h e n  a s k e d  h e r  t o  t a k e  o f f  h e r  r o b e .  Y e t  a n o t h e r  

t e s t i f i e d  t h a t  B o l d e n  k i s s e d  h e r  w i t h o u t  h e r  p e r m i s ­

s i o n .  F i n a l l y ,  t h e  s t a t e  c a l l e d  a  m i n o r  w h o  r e l a t e d  

t w o  s e p a r a t e  i n c i d e n t s  i n v o l v i n g  B o l d e n .  F i r s t ,  ’s h e  

t e s t i f i e d  t h a t  B o l d e n ,  M . , a n d  h e r s e l f  w e r e  a l l  ir. 

B o l d e n ' s  b e d r o o m  n a k e d .  S h e  t e s t i f i e d  t h a t  B o l d e n  

p e r f o r m e d  c u n n i l i n g u s  u p o n  h e r ,  d i g i t a l  p e n e t r a t i o n  o n  

h e r ,  a n d  f o r c e d  h e r  t o  p e r f o r m  f e l l a t i o  u p o n  h i m .  

S e c o n d ,  s h e  t e s t i f i e d  t h a t  B o l d e n  b o u g h t  h e r ,  R . , M . , 

a n d  a n o t h e r  f r i e n d  l i q u o r  a n d  o r d e r e d  t h e m  t o  t a k e  

t h e i r  u n d e r w e a r  o f f .  S h e  t e s t i f i e d  t h a t  B o l d e n  t h e n  

h a d  i n t e r c o u r s e  w i t h  t h e  o t h e r  f r i e n d  w h i l e  s h e  a n d  

B o l d e n ' s  d a u g h t e r  w a t c h e d .  A l l  o f  t h e  d e s c r i b e d  

i n c i d e n t s  o c c u r r e d  w h e n  t h e  w i t n e s s e s  w e r e  s p e n d i n g  t h e  

n i g h t  a t  B o l d e n ' s  h o m e  w h e n  B o l d e n ' s  w i f e  w a s  a w a y  a n d  

a p p e a r e d  t o  h a v e  o c c u r r e d  w i t h i n  a  t h r e e  y e a r  p e r i o d .

T h e  t r i a l  c o u r t  a d m i t t e d  t h e  e v i d e n c e  o f  t h e  a c t s  o f  s e x u a l  

m i s c o n d u c t  w h i c h  w e r e  n o t  s p e c i f i c a l l y  s e t  o u t  i n  t h e  i n d i c t m e n t  

u n d e r  E v i d e n c e  R u l e  4 0 4 ( b )  w h i c h  s a y s :

E v i d e n c e  o f  o t h e r  c r i m e s ,  w r o n g s ,  o r  a c t s  i s  n o t  a d m i s ­

s i b l e  t o  p r o v e  t h e  c h a r a c t e r  o f  a  p e r s o n  i n  o r d e r  t o
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s h o w  t h a t  h e  a c t e d  i n  c o n f o r m i t y  t h e r e w i t h .  I t  m a y ,  

h o w e v e r ,  b e  a d m i s s i b l e  f o r  o t h e r  p u r p o s e s ,  s u c h  a s  

p r o o f  o f  m o t i v e ,  o p p o r t u n i t y ,  i n t e n t ,  p r e p a r a t i o n ,  

p l a n ,  k n o w l e d g e ,  i d e n t i t y ,  o r  a b s e n c e  o f  m i s t a k e  o r  

a c c i d e n t .

3 o l d e n  a p p e a l e d  h i s  c o n v i c t i o n  c l a i m i n g  t h a t  t h e  t r i a l  c o u r t  w a s  

w r o n g  i n  a l l o w i n g  i n  t h e  e v i d e n c e  o f  h i s  s e x u a l  a c t i v i t y  e x c e p t  

f o r  t h e  v e r y  s p e c i f i c  i n c i d e n t s  c h a r g e d  i n  t h e  i n d i c t m e n t .  T h e  

s t a t e  c o n t e n d e d  t h a t  t h e  a c t s  w e r e  a d m i s s i b l e  u n d e r  E v i d e n c e  

R u l e  4 0 4  (b) t o  s h o w  a  c o m m o n  s c h e m e '  o r  p l a n .  T h i s  i s  t h e  a c c e p t ­

e d  r u l e  i n  C a l i f o r n i a .  P e o p l e  v .  T h o m a s , 2 0  C a l .  3 r d  4 5 7 ,  1 4 3

C a l . R p t r . 2 1 5 ,  5 7 3  P . 2 d  4 3 3  ( C a l i f .  1 9 7 8 ) .  T h e  A l a s k a  C o u r t  o f  

A p p e a l s  f o u n d  t h a t  a d m i s s i o n s  o f  t h e  d e f e n d a n t ' s  p r e v i o u s  s i m i l a r  

s e x u a l  a c t s ,  w i t h  a n o t h e r  v i c t i m ,  c o n s t i t u t e d  i n a d m i s s i b l e  

p r o p e n s i t y  e v i d e n c e  a n d  t h e r e f o r e  r e v e r s e d  h i s  c o n v i c t i o n .

3 y  f a r  t h e  m o s t  t r o u b l i n g  c a s e  i s  B r o w e r  v .  S t a t e , _______

P . 2 d  _________ , C t .  A p p .  O p .  N o .  6 5 6  ( N o v e m b e r  2 8 ,  1 9 8 6 ) ,  b e c a u s e

t h i s  c a s e  c h a n g e s  t h e r u l e s  o f  e v i d e n c e a s  t h e y  r e l a t e t o  s e x u a l

a b u s e  o f  m i n o r  c a s e s b u t  t o  n o  o t h e r o f f e n s e .  T h e c o u r t  o f

a p p e a l s  a p p e a r s  t o  b e h o l d i n g  t h e  s t a t e t o  a  d i f f e r e n t s t a n d a r d ,

a n d  a  h i g h e r  s t a n d a r d i n  s e x u a l  a b u s e c a s e s  t h a n  i n a n y  o t h e r

t y p e  o f  c r i m i n a l  p r o s e c u t i o n .  T h e  f a c t s  a s  s e t  c u t  b y  t h e  c o u r t

o f  a p p e a l s  i n  B r o w e r  a r e :
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J o h n  B r e w e r  w a s  c h a r g e d  w i t h  s e v e r a l  c o u n t s  i n v o l v i n g  

s e x u a l  m i s c o n d u c t .  T h e  c o n v i c t i o n s  f r o m  w h i c h  B r o w e r  

a p p e a l s  i n v o l v e s  J . L .

J . L .  t e s t i f i e d  t o  t h e  g r a n d  j u r y  t h a t  s h e  w a s  1 6  y e a r s  

o l d  a t  t h e  t i m e  o f  t h e  i n c i d e n t s .  J . L .  l i v e d  w i t h  

B r o w e r  i n  B a r r o w .

J . L .  t e s t i f i e d  b e f o r e  t h e  g r a n d  j u r y  a b o u t  s e v e r a l  

i n c i d e n t s  i n v o l v i n g  B r o w e r .  J . L .  t e s t i f i e d  a b o u t  a n  

i n c i d e n t  w h i c h  o c c u r r e d  w h e n  h e  w a s  w a t c h i n g  T V  i n  t h e  

l i v i n g  r o o m  o f  B r o w e r ' s  h o m e .  J . L .  t e s t i f i e d  t h a t

B r o w e r  e n t e r e d  t h e  r o o m ,  a p p r o a c h e d  J . L . ,  a n d  b e g a n  t o  

r u b  J . L .  o n  t h e  b a c k  a n d  l e g s .  J . L .  a l l e g e d l y  t o l d

B r o w e r  t o  s t o p ,  b u t  B r o w e r  c o n t i n u e d ,  u n i u c k l i n g  J . L . ' s  

b e l t .  J . L .  b e c a m e  s c a r e d  a n d  b e g a n  w r e s t l i n g  w i t h  

B r o w e r .  B r o w e r  t h e n  p u r p o r t e d  t h r e w  J . L .  o n  t h e  f l o o r .  

J . L .  p i c k e d  u p  a  m e t a l  c o f f e e  c u p  a n d  t h r e a t e n e d

B r o w e r ,  w h o  t h e n  d i s c o n t i n u e d  h i s  a d v a n c e s .  J . L .  

s t a t e d  t h a t  h e  r e c e i v e d  a  b r u i s e  f r o m  t h e  f a l l .  J . L .  

m o v e d  o u t  o f  3 r o w e r ' s  h o u s e  f o r  t h r e e  d a y s ,  t h e n  

r e t u r n e d .  T h e  i n c i d e n t  g a v e  r i s e  t o  C o u n t  I X ,  c h a r g i n g  

a t t e m p t e d  f i r s t  d e g r e e  s e x u a l  a s s a u l t ,  f o r  w h i c h  t h e  

j u r y  c o n v i c t e d  B r o w e r  o f  t h e  l e s s e r  i n c l u d e d  o f f e n s e  o f  

a t t e m p t e d  s e c o n d  d e g r e e  s e x u a l  a s s a u l t .

J . L .  a l s o  t e s t i f i e d  t h a t  B r o w e r  a p p r o a c h e d  J . L .  o n  o n e  

n i g h t  a s  J . L .  w a s  g o i n g  t o  s l e e p .  B r o w e r  a l l e g e d l y  

b e g a n  t o  r u b  J . L . ' s  p e n i s .  M o  f u r t h e r  t e s t i m o n y  w a s  

p r e s e n t e d .  T h i s  i n c i d e n t  g a v e  r i s e  t o  C o u n t  X I  ( s e c o n d  

d e g r e e  s e x u a l  a s s a u l t ) .

A t  t r i a l ,  J . L .  t e s t i f i e d  r e g a r d i n g  a n o t h e r  i n c i d e n t  

d e s c r i b i n g  B r o w e r ' s _ a c t i o n s _ :  _  " h e  t r i e d  t o  h u m p  o n  m e  

s o  I  t o l d  h i m  n o . "  H o w e v e r ,  J i L .  t o t a l l y  r e c a n t e d  h i s  

d e s c r i p t i o n  o f  t h e  i n c i d e n t  w h i c h  h a d  g i v e n  r i s e  t o  t h e  

s e x u a l  a s s a u l t  c h a r g e .  T h e  s t a t e  s u c c e s s f u l l y  

i m p e a c h e d  J . L .  w i t h  h i s  g r a n d  j u r y  t e s t i m o n y .

I t  i s  a  l o n g s t a n d i n g  r u l e  i n  t h e  p r o s e c u t i o n  o f  a l l  

f o r m s  o f  c r i m i n a l  a c t i v i t y  t h a t  a  w i t n e s s ,  i n c l u d i n g  t h e  v i c t i m ,  

m a y  b e  i m p e a c h e d  b y  h i s  o r  h e r  p r i o r  i n c o n s i s t e n t  e v i d e n c e .  T h e
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i m p e a c h m e n t  e v i d e n c e  i s  t o  b e  c o n s i d e r e d  b y  t h e  j u r y  a s  s u b s t a n ­

t i v e  e v i d e n c e  i n  t h e  t r i a l . ’ T h e  c o u r t  o f  a p p e a l s  r e c o g n i z e d  t h i s  

r u l e  i n  V a n  H a t t e n  v .  S t a t e , 6 6 6  P . 2 d  1 0 4 7 ,  1 0 5 0 - 5 1  ( A l a s k a  A p p .  

1 9 8 3 )  , b u t  d e c i d e d  i n  B r o w e r  t h a t  a  n e w  r u l e  s h o u l d  p r e v a i l  f o r  

s e x u a l  a b u s e  c a s e s .  I n  B r o w e r  t h e  c o u r t  f o u n d  t h a t  J . L . ' s  u n ­

c o r r o b o r a t e d  p r i o r  s w o r n  t e s t i m o n y  b e f o r e  t h e  g r a n d  j u r y  w a s  a n

i n c o n s i s t e n t s t a t e m e n t  w i t h  h i s t e s t i m o n y  a t  t r i a l  a n d  h e n c e

i n s u f f i c i e n t t o  c o n v i c t  B r o w e r . T h e  c o u r t  r e a c h e d  t h i s  c o n c l u -

s i c n  d e s p i t e t h e  e v i d e n c e  o f  w i t n e s s  t a m p e r i n g  b y  B r o w e r  i n  s e n d -

i n g  J . L .  a n o t e  p r i o r  t o  t r i a l a t t e m p t i n g  t o  i n f l u e n c e  J . L . ' s

t e s t i m o n y .

T h e  c o m b i n a t i o n  o f  b u d g e t a r y  c u t s  a n a  c h a n g e s  i n  t h e  

p r o c e d u r a l  l a w  b y  t h e  c o u r t  o f  a p p e a l s  o v e r  t h e  l a s t  t h r e e  y e a r s  

h a s  r e s u l t e d  i n  a  d e c l i n e  i n  t h e  n u m b e r  o f  c h i l d  s e x u a l  a b u s e  

c a s e s  a c c e p t e d  f o r  p r o s e c u t i o n  b y  t h e  d i s t r i c t  a t t o r n e y ' s  o f f i c e s  

a c r o s s  t h e  s t a t e  a n d  i t  c a n  b e  e x p e c t e d  t h a t  t h e  r e d u c e d  b u d g e t



o f  t h e  C r i m i n a l  D i v i s i o n  o f  t h e  D e p a r t m e n t  o f  L a w  w i l l  s u b s t a n ­

t i a l l y  i m p a i r  t h e  s t a t e ' s  a b i l i t y  t o  b r i n g  c h i l d  a b u s e r s  t o  

j u s t i c e .

S i n c e r e l y ,

G R A C E  3 E R G  S C H A I B L E  

' A T T O R N E Y  G E N E R A L
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B y :_________________________________

R i c h a r d  S v o b o d n y  

D i s t r i c t  A t t o r n e y
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1t> H E S S

R E: W r i t t e n  t e s t i m o n y  o n  H . B .  2 3 7  

D a a r  s i r  o r  M a d a m e ,

I a m  s o r r y  t h a t  I w a s  n o t  a b l e  t o  t e s t i f y  o n  b e h a l f  o f  S P E C ' s  m e m b e r s  a n d  

a f f i l i a t e s  o n  4 / 2 2 / 3 7  r e g a r d i n g  H B 2 3 7  d u e  t o  a n  o v e r s i g h t  o n  t h e  m o d e r a t e r s  

p a r t .  I w o u l d  l i k e  t h e  c c o r t u n i t v  h o w e v e r  t o  l e t  y o u  k n o w  h o w  w e  f e e l  o n  

H B  237.

W e  a r e  m o s t  c o n c e r n e d  a b o u t  v i c t i m s  a n d  l a d e  o f  j u s t i c e  o n  t h e i r  p a r t  a n d / o r  

t h e  i n a b i l i t y  o f  tk. i c t i m  t o  h a v e  h i s / h e r  " d a y  i n  c o u r t " .  T h i s  i s  e s p e c i a l l y  

t r u e  o f  c h i l d r e n  a? ien t h e y  a r e  v i c t i m s  t h e  c o u r t  s y s t e m  s e e m s  t o  p u t  s p e c i a l  

r o a d  b l o c k s  i n  t h e r .  w a y  m a k i n g  i t  e x t r e m e l y  d i f f i c u l t  t o  b e  h e a r d .  A c c o r d i n g  

to t h e  N . I . J .  p u b l i c a t i o n  " W h e n  t h e  V i c t i m  i s  a  C h i l d "  o v e r  9 0 %  o f  k n o w n  s e x u a l  

a b u s e  c a s e s  d o  n o t  g o  f o r w a r d  t o  p r o s e c u t i o n .

I n  c h e  H o m e r  a r e a  of Ch e  38 r e p o r c e d  s e x u a l  a b u s e  c a s e s  in 1 9 8 6  c h r e e  w e r e  u n ­

f o u n d e d  a n d  35 w e r e  eic'ner p a r c i a l l y  o r  f u l l y  s u b s c a n t i a c e d  a c c o r d i n g  Co D . F . Y . S .

Of  t h _ s e  3 5  c a s e s  o n l y  C wo w e n C  f o r w a r d  Co p r o s e c u C i o n .  T h e r e  a r e  a n u m b e r  of 

r e a s o n s  f o r  C h i s  Co i n c l u d e  f e a r  of Ch e  d e f e n d a n c ,  d e l a y e d  r e p o r c i n g ,  c h i l d r e n  

r.oc a b l e  Co p i n p o i n C  d a c e s  o r  t i m e s ,  a g e  o f  C h e  c h i l d ,  ecc.

T h e  u p s h o c  of a l l  c h i s  is c h a t  w e  h a v e  i n  t h e  S t a t e  of  A l a s k a  a v e r y  b i g  f i s c a l  

n o t e  in c r e a t i n g  t h e s e  v i c c i m s  a n d  i n  a  c o n t i n u i n g  c y c l e  of c r i m e .  S i n c e  Che 

a v e r a g e  s e x u a l  a b u s e r  c a n  m o l e s t  u p  to 8 0  v i c t i m s  w e  h a v e  a p r o b l e m  i n  n o t  

'.dandifying r*">e a b u s e r  co c he p u b l i c  t h u s  n u t  m a k i n g  it m o r e  d i f f i c u l t  for h i m  co 

c o n t i n u e  h i s  c r i m e .

W e  t h e r e f o r e  s u p p o r c  HB  2 3 7  a n d  o t h e r s  t h a t  m a k e  it  p o s s i b l e  f o r  i n c r e a s e d  e v i d e n c e  

to b e  e n t e r e d  i n t o  t h e  c o u r t s .  T h i s  h o p e f u l l y  w i l l  r e s u l t  ill a g r e a t e r  n u m b e r  

or p r o s e c u t i o n s .

I w o u l d  l i k e  co c a k e  c he o p p o r t u n i t y  n o w  to a d r e s s  D a n a  F a b e s '  r e m a r k s .  I w o u l d  

.suggest c h a t  s h e  h a s  m i s i n t e r p r e t e d  t h e  i n t e n t  of s e c t i o n  6 or  t he " p a t t e r n  of 

lbuse a s p e c t "  o f  the l e g i s l a t i o n  a s  s h e  s t a t e s  it is " u n c o n s t i t u t i o n a l " .  O b v i o u s l y  

“h i s  is n o t  t r u e  as  the j u r y  s t i l l  n e e d s  a u n a n i m o u s  d e c i s i o n  c h a t  t h e  a c t  

o c c u r e d  a t  l e a s t  t h r e e  t i m e s .  In f a c t  th e  a c t  m a y  h a v e o c c u r e d  f i f t e e n  to c wo 

h u n d r e d  t i m e s .  W e  v i c t i m s  o f  c r i m e  a r e  t i r e d  of h e a r i n g  t h e  t w e n t y  f i v e  c e n t  c a t c h

w o r d  " u n c o n s t i t u t i o n a l "  w h e n  w e  s p e a k  of e q u a l  r i g h t s  f o r  t h e  v i c t i m  u n d e r  t h e  law.



(2)

W h e r e  is che v i c c i m  in  che p r o c e s s ?  W h y  d o n ’c c h e y  h a v e  a c o n s c i c u c i o n a i  r i g h t  

co b e  h e a r d ?  W h y  !_s c h e r e  n o  p a r i t y  o r  j u s t i c e  f o r  t h e  c h i l d  v i c t i m  in  o u r  

s y s t e m ?

S h e  a l s o  s t a t e d  in h e r  t e s t i m o n y  t h a t  l e g i s l a t i o n  r e g a r d i n g  a  " p a t t e r n  o f  a b u s e "  

is n o t  n e c e s s a r y  b e c a u s e  s e p e r a c e  c o u n t s  c a n  b e  b r o u g h c  b y  e s t a b l i s h i n g  s e p e r a c e  

d a c e s  a n d  t i m e s  S h e  is d i s r e g a r d i n g  a m a j o r  s t u m b l i n g  b l o c k  in  th e  a b i l i t y  to 

p r o s e c u t e  a s  v e  > y o u n g  c h i l d r e n  do n o t  o r i e n t  w e l l  co d a t e s  a n d  t i m e s  a n d  m a n y  

c i m e s  it t a k e s  up  to tw o  y e a r s  or  m o r e  b e f o r e  d i s c l o s u r e  is m a d e  o n  t he p a r t  of 

t he c h i l d .

In a d r e s s i n g  h e r  r e m a r k s  o n  t h e  n e e d  to d i f f C e r e n t i a t e  b e t w e e n  i n c e s t  a n d  o t h e r  

o f f e n d e r s ,it is t r u e  t h a t  c h e r e  a p p e a r s  to n o t  be m u c h  d i f f e r e n c e  in o f f e n d e r s ,  

h o w e v e r  " i n c e s t  is n o t  b e s t " .  A s  c h e  r e s e a r c h  a n d  c o m m o n  s e n s e  d i c t a t e s ,  i n c e s t  is 

m u c h  m o r e  d e v i s t a t i n g  to t h e  v i c t i m  t h a n  n o n - i n c e s t u o u s  o f f e n s e s .  I c a n  t e l l  

y o u  f r o m  f i r s t  h a n d  e x p e r i e n c e  a b o u t  t h e  " n o n - v i o l e n t "  c r i m e  of i n c e s t  a n d  h o w  

it c r e a t e s  t he r u n a w a y s  o n  t he s t r e e t s  o f  A l a s k a  a n d  h o w  it p u t s  16 y e a r  o l d  

g i r l s  in che h o s p i t a l  w i t h  d r u g  o v e r d o s e s  a n d  a t t e m p t e d  s u i c i d e  b y  k n i f e  w o u n d s .  

h ' o n - v i o L e n t ?  G i v e  m e  a b r e a k .  W h e n  a c h i i d s  u n i v e r s e  i.e. p a r e n t  or p a r e n t s  or 

g a u r d i a n  t u r n s  a g a i n s t  t h e n  t h e y  h a v e  n o  w h e r e  to go. T h e r e  is  n o  w a y  out ,  the 

a d u l t - c h i l d  t r u s t  r e l a t i o n s h i p  h a s  b e e n  t o t a l y  b r e e c h e d .  A  c h i l d  m a y  s u f f e r  

v e r y  m u c h  w h o  h a s  b e e n  a b u s e d  b y  a f r i e n d  o f  the f a m i l y ,  n e i g h b o r ,  b a b y  s i t t e r ,  

etc. b u t  u s u a l l y  t h e y  h a v e  t he s u p p o r t  o f  t h e  p a r e n t s .  B e c a u s e  of  t h e  g r e a t e r  

r e s p o n s i b i l i t y  of  p a r e n t  a n d  o r  g a u r d i a n  I f e e l  t h i s  b i l l  is  a s t e p  in  t h e  r i g h t  

d i r e c t i o n .

L a s t l y ,  w h e n  s h e  s t a t e s  t h e r e  i s  " n o  p r o b l e n "  r e g a r d i n g  t h e  i c i ] i t y  t o  p r o s e c u t e  

t h e s e  c a s e s ,  a n d  c i t e s  t h e  f u l l  p r i s o n s  a s  h e r  d o c u m e n t a t i o n  i t  is  o b v i o u s  s h e  is  

n o t  i n f o r m e d  o n  t h e  i s s u e ,  ilanv o f  t h e  t h r e e  h u n d r e d  p e o p l e  i n  t h e  H c m e r  a r e a  

a f f i l i a t e d  w i t h  S P E C  c a n  d o c u m e n t  t h e  n a t i o n a l  s t a t i s t i c s  o f  o n l y  o n e  i n  t e n  

k n o w n  s e x u a l  a s s a u l t  c a s e s  g o i n g  f o r w a r d  t o  p r o s e c u t i o n .  W e  c a n  d o c u m e n t  f i r s t  

h a n d  t h e  d i f f i c u l t i e s  o f  t h i s  t y p e  o f  p r o s e c u t i o n  i n  a  s y s t e m  t h a t  t r e a t s  c h i l d r e n  

w i t h  m i s c r u s t  a n d  e x p e c t s  t h e n  t o  p e r f o r m  a s  a d u l t s .  O u r  s t a t i s t i c s  a r e  m u c h  

w o r s e  t h a n  t h e  n a t i o n a l  a v e r a g e  o n  l a c k  o f  p r o s e c u t i o n  a n d  o n  t h e  f r e q u e n c y  o f  

a b u s e .  T h e s e  tv.o t h i n g s  a r e  u n d e n y a b l v  l i n k e d .

T h a n k  y o u  f o r  y o u r  r i m e .  P l e a s e  f i n d  e n c l o s e d  a  b r o c h u r e  i n t r o d u c i n g  S P E C  a n d  s o m e  

l e g i s l a t i v e  p r o p o s a l s  w e  a r e  c u r r e n t l y  w o r k i n g  o n.

x i m o t h y  F . 23ean 

P r e s i d e n t  - B o a r d  o f  D i r e c t o r s
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A  g r o u p  o f  p a r e n t s  a n d  c o n c e r n e d  c i t i z e n s  i n  H o m e r  h a v e  f o r m e d  

a  n o n - p r o f i t  o r g a n i z a t i o n  c a l l e d  S o c i e t y  t o  P r e v e n t  t h e  E x p l o i t a t i o n  

erf C h i l d r e n  ( S P E C )  . O u r  f u n d a m e n t a l  p u r p o s e  i s  t o  d e c r e a s e  t h e  

a l a r m i n g  n u m b e r  o f  c h i l d  s e x u a l  a b u s e  c a s e s  i n  o u r  s t a t e .  O u r  

p r i m a r y  t o o )  f o r  a c c o m p l i s h i n g  t h i s  w i l l  b e  p u b l i c  e d u a t i o n  a n d  

d e v e l o p m e n t  o f  p u b l i c  a w a r e n e s s .  S o m e  o f  o u r  s p e c i f i c  g o a l s  a r e :

— A r r a n g i n g  w o r k s h o p s  a n d  s e m i n a r s  f o r  p r o f e s s i o n a l s  a n d  l a y  p e o p l e .

— D e v e l o p i n g  r e s o u r c e  m a t e r i a l  f o r  p r o f e s s i o n a l s  a n d  p a r e n t s .

— P u b l i c i z i n g  t h e  u n i q u e  p l i g h t  o f  s e x u a l l y  v i c t i m i z e d  c h i l d r e n .

— A d v o c a t i n g  c h i l d  s a f e t y  a n d  t h e  c h i l d ' s  a b s o l u t e  r i g h t  t o  b e  f r e e  

f r o m  s e x u a l  a b u s ' . a n d  s e x u a l  e x p l o i t a t i o n .

— M o n i t o r i n g  t h e  h a n d l i n g  a n d  d i s p o s i t i o n  o f  c h i l d  s e x u a l  a b u s e  c a s e s  

w i t h i n  t h e  c o u r t  s y s t e m .

— W o r k i n g  t o  m a k e  t h e  p u b l i c  a n d  t h e  l e g i s l a t u r e  a w a r e  o f  l e g i s l a t i o n  

t h a t  w i l l  l e s s e n  t h e  t r a u m a  o f  c h i l d  v i c t i m s  i n  t h e  c o u r t r o o m  a n d  

l e g i s l a t i o n  t h a t  w i l l  h e l p  e n s u r e  t h a t  t r u l y  g u i l t y  o f f e n d e r s  d o n ' t  

e s c a p e  j u s t i c e  i f  a t  a l l  p o s s i b l e .

R e c e n t  n a t i o n w i d e  s t a t i s t i c s  s h o w  t h a t  o n e  i n  e v e r y  t h r e e  o r  f o u r  

c h i l d r e n  w i l l  b e c o m e  a  v i c t i m  o f  s o m e  t y p e  o f  s e x u a l  a b u s e  o r  a s s a u l t .  

T h i s  i s  a l a r m i n g  i n f o r m a t i o n . /  b u t  e v e r ,  m o r e  a p p a l l i n g  i s  t h e  k n o w l e d g e  

m a t  m o r e  t n a n  m n e t v  t a r  c a n t  o r  a l l  r e p o r t e c  c n r l c  s s x u u j l  a b u s e s  

c a s e s  n e v e r  g o  f o r w a r d  \o p r o s e c u t i o n  ( a c c o r d i n g  t o  t h e  N a t i o n a l  

I n s t i t u t e  o f  J u s t i c e  i n  W a s h i n g t o n ,  D . C . ) .  S i n c e  t h e  a v e r a g e  p e d o p h i l  

m o l e s t s  a p p r o x i m a t e l y  e i g h t y  v i c t i m s ,  t h e  c h i l d r e n  a r e  i n d e e d  b e t w e e n  

a  r o c k  a n d  a  h a r d  p l a c e .

L e g i s l a t i v e  r e f o r m  i s  a n  a b s o l u t e  n e c e s s i t y  i f  w e  a r e  t o  s e e  a  c h a n g e  

i n  t h e  w a y  o u r  c h i l d r e n  a r e  h a n d l e d  i n  t h e  c o u r t s .  ~ ' t h e r  s t a t e s  a r e  

a l r e a d y  a h e a d  o f  A l a s k a  i n  a d d r e s s i n g  t h i s  p r o b l e m .  W i t h i n  o u r  

j u d i c i a l  s y s t e m  c h i l d r e n  a r e  s p e c i a l l y  h a n d i c a p p e d .  F i r s t ,  t h e  

c r i m i n a l  j u s t i c e  s y s t e m  d i s t r u s t s  t h e m  a n d  p u t s  s p e c i a l  b a r r i e r s  i n  

t h e  p a t h  o f  p r o s e c u t i n g  t h e i r  c l a i m s  t o  j u s t i c e .  S e c o n d ,  t h e  

s y s t e m  s e e m s  i n d i f f e r e n t  t o  t n e  l e g i t i m a t e  s p e c i a l  n e e d s  t h a t  a r i s e  

r r 031 —  c n i - c i s  pci2r‘C2.C— p Q “i.on i.n " n s  coixiTuirwcr?»*

*t'rt mT -x. ^T£*3-2£* — ci*isdi crii.!Lci 2. b u£6 ~ t : r vzt?. rr.iir'.v zz.r.-^- s - 5 ~ 9 5



• • ;:" 11 in !' ) .- > • • • . . . —

3 • P  . £  . C .

p a g e  t w o

(1) R e m o t e  c l o s e d - c i r c u i t  t e s t i m o n y  f o r  c h i l d  v i c t i m s .  C h i l d  

s e x u a l  a b u s e  v i c t i m s  w o u l d  b e  a l l o w e d  t o  t e s t i f y  f r o m  a  r o o m  

a d j o i n i n g  t h e  c o u r z r c o m  a n d  z h s y  w o u l d  b e  p r e s e n t  v i a  l i v e  

c l o s e d - c i r c u i t  t e l e v i s i o n .  A n  a d v o c a u e  c o u l d  b e  p r e s e n t  w i t h  

t h e  c h i l d ,  b u t  n o  o n e  e l s e .  T h e  j u d g e ,  j u r y ,  d e f e n d a n t  a n d  

a t t o r n e y s  c o u l d  s t i l l  o b s e r v e  t h e  c h i l d  a n d  q u e s t i o n  h e r  o r  h i m .

T h e  c h i l d  w o u l d  s t i l l  s e e  t h e  c o u r t r o o m  s c e n e .  T h e  o n l y  

d i f f e r e n c e  w o u l d  b e  t h a t  t h e  c h i l d  w o u l d  n o t  b e  p h y s i c a l l y  p r e s e n t ;  

b u t  t h i s  c a n  m e a n . a l l  t h e  d i f f e r e n c e  i n  t h e  w o r l d  t o  a n  a b u s e d  

c n i l d .  A  " f a c e  t o  f a c e "  c o u r t r o o m  c o n f r o n t a t i o n  b e t w e e n  a  c h i l d  

v i c t i m  a n d  a n  a d u l t  d e f e n d a n t  i s  i n h e r e n t l y  i n t i m i d a t i n g  a n d  

u n f a i r .  T h i s  l e g i s l a t i o n  c a n  b e  w r i t t e n  s o  a s  n o t  t o  a b r i d g e

t h e  r i g h t s  g i v e n  i n  t h e  1 4 t h  a n d  6 t h  A m e n d m e n t s  t o  t h e  C o n s t i t u t i o n .  

A s  a  p a r t  o f  t h i s  l e g i s l a t i o n  w e  s t  ' o n g l y  s u p p o r t  a  c o m p e t e n c y  

l a w  t h a t  w o u l d  d e e m  c h i l d r e n  a u t o m a t i c a l l y  c o m p e t e n t  t o  t e s t i f y  

a n d  w o u l d  l e a v e  i n  t h e  h a n d s  o f  t h e  j u r y  t h e  q u e s t i o n  o f  t h e  

c h i l d s  v e r a c i t y  a n d  t h e  w e i g h t  t o  b e  g i v e n  t o  t h e  c h i l d ' s  t e s t i m o n y .

(2) H e a r s a y  e x c e p t i o n  l a w  f o r  c e r t a i n  s t a t e m e n t s .  T h i s  l a w  w o u l d

a l l o w  t h e  i n t r o d u c t i o n  a t  t r i a l  o f  c e r t a i n  t y p e s  o f  s t a t e m e n t s  . . m a d e  

b y  t h e  v i c t i m  t h a t ,  b e c a u s e  o f  t h e i r  v e r y  n a t u r e ,  a r e  i n h e r e n t l y  

r e l i a b l e .  T h i s  l a w  w o u l d  r e q u i r e  a  s e t  o f  c a r e f u l l y  c r a f t e d  

g u i d e l i n e s  o u t l i n i n g  t h e  t y p e s  o f  h e a r s a y  t h a t  w o u l d  b e  a d m i s s a b l e .

(3) S e x  o f f e n d e r  r e g i s t r a t i o n .  W e  s u p p o r t  l e g i s l a t i o n  t h a t  w o u l d

r e s u l t  i n  a l l  c o n v i c t e d  s e x  o f f e n d e r s  b e i n g  r e q u i r e d  t o  r e p o r t

t o  l o c a l  a u t h o r i t i e s  t h e i r  w h e r e a b o u t s  w i t h i n  t h i r t y  d a y s  o f  

m o v i n g .  C a l i f o r n i a  h a s  h a d  t h i s  l a w  s i n c e  t h e  1 9 5 0 ' s .  W e

k n o w  t h a t  o f f e n d e r s  m o v e  o f t e n  a n d  r h i s  l a w  w o u l d  b e  a  d e t e r r e n t  

t o  r n e i r  r e - o f f e n d i n g .  W e  f e e l  t h a t  t h i s  l a w  w o u l d  b e  e s p e c i a l l y  

i m p o r t a n t  i n  a  s t a t e  a s  s p r e a d  o u t  a s  A l a s k a  b u t  w i t h  s u c h  a  s m a l l

p o p u l a t i o n  b a s e .  C o u p l e d  w i t h  t h i s  l e g i s l a t i o n  w o u l d  b e  a  l a w

r e q u i r i n g  a  c h e c k  f o r  s e x  o f f e n s e  c o n v i c t i o n s  f o r  p r o f e s s i o n a l s  

w o r k i n g  w i t h  c h i l d r e n  ( i . e .  t h i s  c h e c k  w o u l d  b e  r e q u i r e d  b e f o r e  

a  t e a c h e r  c o u l d  b e  c e r t i f i e d  b y  t h e  s t a t e  c e r t i f i c a t i o n  b o a r d  

t o  t e a c h  i n  A l a s k a ) .

P l e a s e  h e l p  u s  a c c o m p l i s h  o u r  g o a l  o f  c h i l d  s a f e t y .  L e t  y o u r  l e g i s l a t o r  

k n o w  t h a t  y o u  s u p p o r t  s u c h  l a w s .  M a n y  o f  o u r  m e m b e r s  a r e  p a r e n t s  o f  

c h i l d r e n  w h o  h a v e  b e e n  v i c t i m i z e d  b y  s e x u a l  a b u s e ;  i f  y-'-a n e e d  t o  

t a l k  t o  s o m e o n e  w h o  h a s  e x p e r i e n c e d  t h i s  p a i n  p l e a s e  c o n t a c t  u s .  A n d

i f  y o u  a r e  a b l e ,  s u o o o r t  o u r  e f f e r r  b y  j o i n i n g  S P E C .



S O C I E T Y  TO P R E V E N T  T H E  E X P L O I T A T I O N  OF C H I L D R E N

S u m m a r y  o r  g o a l s  a n d  o b j e c t i v e s  i n  t h e  a r e a  o f  

d e a l i n g  w i t h  c h i l d  s e x u a l  a b u s e .

l e c i s l a t  i o n



T h e  f o l l o w i n g  i s s u e s  r e p r e s e n t  a r a n d o m  c o m p i l a t i o n  a n d  a r e  n o t  

i n t e n d e d  t o  b e  p r e s e n t e d  i n  a n y  o r d e r  o f  p e r c e i v e d  i m p o r t a n c e .

M A N D A T O R Y  R E C O R D  C H E C K S

P r o f e s s i o n a l s  d e a l i n g  w i t h  c h i l d  m o l e s t e r s  h a v e  l e a r n e d  t h a t  

o f f e n d e r s  w i l l  o f t e n  s e e k  o u t  a c t i v i t i e s  w h i c h  w i l l  b r i n g  t h e m  

i n t o  f r e q u e n t  c o n t a c t  w i t h  c h i l d r e n * . *  C r i m i n a l  h i s t o r y  c h e c k s  

s h o u l d  b e  r e q u i r e d  f o r  a l l  t e a c h e r s  i n  A l a s k a  ( b e f o r e  t h e y  a r e  

a l l o w e d  i n t o  t h e  c l a s s r o o m )  a n d  fc-r a l l  l i c e n s e d  d a y  c a r e  

p r o v i d e r s .  T h i s  c r i m i n a l  h i s t o r y  c h e c k  m u s t  b e  a c c o m p l i s h e d  

t h r o u g h  t h e  u s e  o f  f i n g e r p r i n t  c a r d s  i n  o r d e r  t o  b e  e f f e c t i v e .

T h e  o n l y  t r u l y  r e l i a b l e  w a y  t o  c h e c k  a  p e r s o n ' s  c r i m i n a l  r e c o r d  

i s  b y  h a v i n g  a s e t  o f  a p p l i c a n t  f i n g e r p r i n t  c a r d s  w h i c h  c a n  b e  

i.ent t o  t h e  F . B . I .  W e  f e e l  t h a t  i t  w o u l d  b e  p o s s i b l e  t o  i m p l e m e n t  

a s y s t e m  w h e r e b y  o t h e r  c r i m i n a l  h i s t o r y  e n t r i e s  ( f o r  c r i m e s  o t h e r  

t h a n  s e x  o f f e n s e s )  a r e  n o t  d i s c l o s e d  t o  t h e  s c h o o l  d i s t r i c t .

E X T E N D I N G  T H E  S T A T U T E  O F  L I M I T A T I O N S  F O R  C H I L D  A B U S E

I t  i s  c o m m o n  f o r  v i c t i m s  o f  c h i l d  s e x u a l  a b u s e  t o  h i d e  t h e  f a c t  o f  

t h e  m o l e s t a t i o n  f o r  y e a r s .  O f f e n d e r s  f r e q e n t l y  u s e  t h r e a t s  o r  

i n t i m i d a t i o n  t o  e n s u r e  t h e  v i c t i m ' s  s i l e n c e .  P r o s e c u t i o n  s h o u l d  

n o t  b e  i m p o s s i b l e  m e r e l y  b e c a u s e  t h e  o f f e n d e r  w a s  s u c c e s s f u l  i n  

s i l e n c i n g  t h e  v i c t i m  f o r  a  p e r i o d  o f  t i m e .  A l t h o u g h  m o s t  o t h e r  

c r i m e s  c a n n o t  b e  p r o s e c u t e d  u n l e s n  a n  a r r e s t h a s  o c c u r e d  w i t h i n  a 

c e r t a i n  a m o u n t  o f  y e a r s  ( u s u a l l y  2 t o  5 y e a r s  f o r  f e l o n i e s )  t h e  

r e a l i t y  o f  m o l e s t a t i o n  r e q u i r e s  a m u c h  l o n g e r  p e r i o d  ( p e r h a p s  1 0  

y e a r s )  w i t h i n  w h i c h  c h a r g e s  m a y  b e  b r o u g h t  a g a i n s t  a n  o f f e n d e r .

V I C T I M  A D V O C A T E  P R O V I S I O N

A  c h i l d  v i c t i m  s h o u l d  b e  a l l o w e d  t o  h a v e  a p e r s o n  p r e s e n t  d u r i n g  

a n y  t e s t i m o n y  ( i n c l u d i n g  G r a n d  J u r y )  f o r  m o r a l  s u p p o r t .  L e g i s l a t i o n  

s h o u l d  a l s o  a l l o w  t h e  c o u r t r o o m  t o  b e  c l e a r e d  o f  s p e c t a t o r s ,  i n  

l e g a l l y  a p p r o p r i a t e  c a s e s ,  w h i l e  a  c h i l d  - r i o t i m  i s  t e s t i f y i n g .

R E M O T E  V I C T I M  T E S T I M O N Y

T h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  g i v e s  a l l  c r i m i n a l  d e f e n d a n t s  t h e  

r i g h t  t o  c o n f r o n t  a n c  c r o s s - e x a m i n e  a l l  w i t n e s s e s  a g a i n s t  t h e m .  

N e v e r t h e l e s s ,  c h i l d  a b u s e  c a s e s  a r e  u n i q u e  i n  t h a t  t h e  v i c t i m  i s  

a c h i l d  a n d  c h i l d r e n  a r e  o b v i o u s l y  g o i n g  t o  b e  t r a u m a t i z e d  b y  

t h e  o r d e a l  o f  f a c i n g  t h e i r  a b u s e r  i n  a n  i n t i m i d a t i n g  c o u r t r o o m
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R E M O T E  V I C T I M  T E S T I M O N Y ,  ( c o n t . )

s e t t i n g  a n d  t h e n  u n d e r g o i n g  c r o s s - e x a m i n e /  o f t e n  m o r e  t h a n  o n c e .  W e  

r e c o g n i z e  t h a t  a  f a i r  t r i a l  r e q u i r e s  t h a t  t h e  c h i l d  p r o v i d e  t e s t i m o n y  

a n d  u n d e r g o  e x a m i n a t i o n . b y  d e f e n s e  - c o u n s e l  a n d  b e  v i s i b l e  a n d  a u d i b l e  

t o  t h e  j u d g e ,  j u r y ,  d e f e n d a n t  a n d  c o u n s e l .  W e  f e e l  t h a t  t h e  r e q u i r e m e n t s  

o f  t h e  C o n s t i t u t i o n ,  a n d  o f  a; f a i r  t r i a l ,  w o u l d  b e  m e t  b y  h a v i n g  t h e  

c h i l d  v i c t i m  g i v e  t e s t i m o n y  f r o m  a  r o o m  a d j a c e n t  t o  t h e  c o u r t r o o m  a n d  

v i a  c l o s e d  c i r c u i t  t e l e v i s i o n .  T h e  o n l y  d i f f e r e n c e  h e r e  i s  t h a t  t h e  

p e r s o n  i s  n o t  p h y s i c a l l y  p r e s e n t  o n  t h e  w i t n e s s  s t a n d ;  t h e  w i t n e s s  c a n  

b e  s e e n  a n d  h e a r d  a n d  q u e s t i o n e d  r e m o t e l j h .  C o n v e r s e l y ,  t h e  w i t n e s s  

c a n  a l s o  s e e  t h e  a t t o r n e y s ,  d e f e n d a n t ,  j u r y  a n d  j u d g e .  M a n y  c o u r t s  

t h r o u g h o u t  t h e  c o u n t r y  n o w ' u t i l i z e  c l o s e d - c i r c u i t  t e l e v i s i o n  f o r  

c o u r t  p r o c e e d i n g s ,  i n c l u d i n g  t h e  a r r a i g n m e n t  o f  d e f e n d a n t s  ( w h o  r e m a i n  

i n  t h e  c o r r e c t i o n a l  f a c i l i t y  a n d  a r e  a r r a i g n e d  b y  a  j u d g e  v i a  c l o s e d  

c i r c u i t  t e l e v i s i o n ) .

O F F E N D E R  R E G I S T R A T I O N

S o m e  s t a t e s  r e q u i r e  c o n v i c t e d  s e x  o f f e n d e r s  t o  r e g i s t e r  w i t h  l o c a l  

p o l i c e  w h e r e v e r  t h e y  g o  a n d  b o t h  s t a t e w i d e  a n d  l o c a l  r e c o r d s  a r e  k e p t .  

O n l y  l a w  e n f o r c e m e n t  a n d  t h e  c o u r t s  h a v e  a c c e s s  'to t h e s e  r e c o r d s .  

C a l i f o r n i a  h a s  h a d  s u c h :a  l a w  s i n c e  t h e  1 9 5 0 ' s a n d  i t  h a s  w i t h s t o o d  

c o n s t i t u t i o n a l  c h a l l e n g e s .  T h i s  l a w . b e c o m e s  m o r e  i m p o r t a n t  a s  w e  

r e a l i z e  t h a t  t r e a t m e n t  s p e c i a l i s t s  s t i l l  d o  n o t  k n o w  t h e  u n d e r l y i n g  

r o o t  c a u s e  o f  c h i l d  s e x u a l  a b u s e .  W e  k n o w  t h a t  o f f e n d e r s ' f r e q u e n t l y  

r e o f f e n d  a n d  t e n d  t o  b e  v e r y  m o b i l e ,. t r a v e l i n g  t o  a v o i d  d e t e c t i o n  a n d  

c o m e  i n t o  c o n t a c t  w i t h  o t h e r  v i c t i m s .  ::

P A Y M E N T S  F O R  V I C T I M  T R E A T M E N T  * *
: ;i* . . .

I f  p a y m e n t  i s  n o t  a  m e a n s  o f  a v o ’i d i n g  i m p r i s o n m e n t  j c o n v i c t e d  m o l e s t e r s  

s h o u l d  b e  ; e q u i r e d  b y  s t a t u t e  t o  r e i m b u r s e  t h e  v i c t i m  o r  t h e  s t a t e  f o r  

t h e  c o s t  o f  v i c t i m  c o u n s e l i n g  o r  t r e a t m e n t  m a d e  n e c e s s a r y  b y  t h e  a b u s e .

Q U A L I F I C A T I O N  O F  C H I L D R E N  A S  W I T N E S S E S  : ( C O M P E T E N C Y)

C h i l d r e n  o f  a n y  a g e  s h o u l d  n o t  . h a v e  t o  " q u a l i f y "  a t  “a  h e a r i n g  b e f o r e  

b e i n g  a l l o w e d  t o  t e s t i f y .  A  c h i l d ' s  c o m p e t e n c y  - s h o u l d  b e  a  m a t t e r  

f o r  t h e  j u r y  t o  w e i g h .  C u r r e n t l y  ,• a d u l t s  w h o ' m a v - ' b e  m u r d e r e r s  , 

p e r j u r e r s  o r  h a b i t u a l  l i a r s  d o  n o t  h a v e  t o  s p e c i a l l y -  q u a l i f y  i n  o r d e r  

t o  p r o v i d e  t e s t i m o n y ;  n o r  s h o u l d  c h i l d r e n .  L e g i s l a t i o n  s h o u l d  e s t a b l i s h  

t h a t  a l l  c h i l d  v i c t i m s  a r e  c o m p e t e n t  t o  t e s t i f y . ’ O n l y  t h e  j u r y  s h o u l d  

d e c i d e  t h e  t r u t h f u l n e s s  a n d - a c c u r a c y - o f  a  w i t n e s s e s  ''' t e s t i m o n y  .
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C H I L D  V I C T I M  H E A R S A Y

I n  s i t u a t i o n s  w h e r e  a c h i l d  v i c t i m  m a d e  a s t a t e m e n t  d e s c r i b i n g  

a s e x u a l  a c t ,  u n d e r  c i r c u m s t a n c e s  s t r o n g l y  i n d i c a t i n g  t h e  s t a t e ­

m e n t s  r e l i a b i l i t y ,  t h e  s t a t e m e n t  s h o u l d  b e  u s e d  a s  e v i d e n c e ,  

p a r t i c u l a r l y  w h e r e  t h e  c h i l d  i s  t o o  p s y c h o l o g i c a l l y  t r a u m a t i z e d  

t o  t e s t i f y .

P R E S U M P T I V E  S E N T E N C I N G

T h e  S t a t e  o f  A l a s k a  s h o u l d  r e t a i n , , i n  i t ' s  o r i g i n a l  f o r m ,  m a n d a t o r y  

j a i l  s e n t e n c e s  f o r  f i r s t  d e g r e e  o f f e n s e s .  T h e  S t a t e  C o u r t  o f  A p p e a l s  

h a s  r e c e n t l y  b e g u n  h a n d i n g  d o w n  r e v e r s a l s  o f  m a j o r  c h i l d  a b u s e  c a s e s  

i n v o l v i n g  p r e s u m p t i v e  s e n t e n c i n g .  T h e  C o u r t  o f  A p p e a l s  h a s  s a i d  

t h a t  t h e  p r e s u m p t i v e  s e n t e n c i n g  l e g i s l a t i o n  i s  n o t  c l e a r  o n  s e v e r a l  

i s s u e s .  T h e  l e g i s l a t u r e  s h o u l d  a c t  s p e e d i l y  t o  c l e a n  u p  a n y  p r o b l e m  

a r e a s  i n  t h e  l e g i s l a t i o n  s ) t h a t  t h e  i n t e n t  o f  t h e  o r i g i n a l  l e g i s l a t i o n  

i s  c a r r i e d  o u t  b y  t h e  c o u r t s .  A d d i t i o n a l l y ,  t h e  l e g i s l a t u r e  s h o u l d  

r e c o g n i z e  t h a t  e i g h t  y e a r  p r e s u m p t i v e  s e n t e n c e s  h a v e  h a d  t h e  s i d e  

e f f e c t  o f  c a u s i n g  n u m e r o u s  p l e a  b a r g a i n s  r e s u l t i n g  i n  s e c o n d  d e g r e e  

c o n v i c t i o n s .  W h i l e  t h i s  i s  o f t e n  a d e s i r e a b l e  d i s p o s i t i o n  ( f r e q u e n t l y  

s p a r i n g  c h e  v i c t i m  t h e  t r a u m a  o f  a t r i a l  a n d  e n s u r i n g  a  c o n v i c t i o n ) ,

i t  a l s o  f r e q u e n t l y  r e s u l t s  i n  l i t t l e  o r  n o  j a i l  t i m e .  R e c o g n i z i n g

t h a t  t r e a t m e n t  p r o g r a m s  g e n e r a l l y  t a k e  a t  l e a s t  t w o  o r  t h r e e  y e a r s ,  

a n d  t h a t  j a i l  t i m e  c a n  b e  a n  e f f e c t i v e  a e t e r r a n t ,  w e  a d v o c a t e  a 

p r e s u m p t i v e  s e n t e n c i n g  l a w  t h a t  w o u l d  r e q u i r e  j a i l  s e n t e n c e s  o f  

t w o  t o  t h r e e  y e a r s  f o r  c o n v i c t i o n s  o f  s e x u a l  a b u s e  o f  a  m i n o r  i n  t h e

s e c o n d  d e g r e e  ( A S H  . 4 1  . 4 3 6 )  . T h i s  w o u l d  h a v e  t h e  a d d e d  b e n e f i t  o f

s e p a r a t i n g  t h e  o f f e n d e r  f r o m  a n y  c h i l d r e n  a t  l e a s t  f o r  t h e  p e r i o d  

o f  t i m e  t h a t  t h e  o f f e n d e r  i s  i n  c u s t o d y .

M A N D A T E D  P U B L I C  S C H O O L  P R O G R A M S

L e g i s l a t i o n  s h o u l d  r e q u i r e  a n d  f u n d  s c h o o l  p r o g r a m s  w h i c h  i n v o l v e  

e d u c a t i n g  c h i l d r e n  t o  r e c o g n i z e ,  r e p o r t  a n d  a v o i d  s e x u a l  a b u s e  a n d  

a b d u c t i o n .  E d u c a t i n g  c h i l d r e n  a b o u t  s e x u a l  a b u s e  a n d  w h a t  t o  d o  

a b o u t  i t  i s  o u r  b e s t  w a y  o f  b r e a k i n g  t h e  c y c l e  o f  c h i l d  s e x u a l  a b u s e .

D I V E R S I O N  O F  C H I L D  M O L E S T E R S

D i v e r s i o n  s h o u l d  b e  s p e c i f i c a l l y  f o r b i d d e n  i n  a l l  c l a s s e s  o f  

c h i l d  s e x u a l  a b u s e .  D i v e r s i o n  i n v o l v e s  t h e  p r o s e c u t o r  a g r e e i n g  

t o  f o r e g o  p r o s e c u t i o n  i f  t h e  o f f e n d e r  e n t e r s  i n t o  a n  a g r e e m e n t  

w h e r e  h e / s h e  p r o m i s e s  t o  a b i d e  b y  c e r t a i n  c o n d i t i o n s ,  i . e .  

r e c e i v i n g  t r e a t m e n t .



p a g e  f o u r / S P E C  l e g i s l a t i v e  o b j e c t i v e s

S P E C I A L I Z E D  I N V E S T I G A T I O N  A N D  P R O S E C U T I '

L e g i s l a t i o n  s h o u l d  c r e a t e  a n d  f u n d  a  t a s k  f o r c e ( s )  o f  s p e c i a l l y  

t r a i n e d  i n v e s t i g a t o r s  a n d  p r o s e c u t o r s  w i t h i n  t h e  D e p a r t m e n t  o f  

L a w  w h o  w o u l d  b e  r e s p o n s i b l e  f o r  p r o s e c u t i o n  o f  m o s t  c h i l d  

a b u s e  c a s e s  i n  t h e  s t a t e .  S u c h  u n i t s  w o u l d  u t i l i z e  " v e r t i c a l  

p r o s e c u t i o n "  ( t h e  s a m e  p r o s e c u t o r  a t  a l l  s t a g e s )  , l i m i t e d  p l e a  

b a r g a i n i n g  a n d  o t h e r  t e c h n i q u e s  d e s i g n e d  t o  i n c r e a s e  t h e  c h a n c e s  

o f  c o n v i c t i o n  a n d  i m p r i s o n m e n t  o f  t h e  o f f e n d e r  w h i l e  m i n i m i z i n g  

t h e  t r a u m a  t o  t h e  v i c t i m ( s ) .
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O r i g i n a l  s p o n s o r s :  U l m e r ,  H u d s o n ,
G r u s s e n d o r f ,  e t  a l .
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B Y THE  H E A L T H ,  E D U C A T I O N  AND
I N  T H E  H O U S E  S O C I A L  S E R V I C E S  C O M M I T T E E

C S  F O R  HO U S E  B I L L  N O .  2 3 7  ( H E S S )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF A L A S K A

F I F T E E N T H  L E G I S L A T U R E  -  F I R S T  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  m u r d e r ,  a s s a u l t ,  a n d  t h e  p h y s i c a l

a n d  s e x u a l  a b u s e  o f  c h i l d r e n ;  a m e n d i n g  R u l e  4 0 4  o f

t h e  A l a s k a  R u l e s  o f  E v i d e n c e ;  a n d  p r o v i d i n g  f o r  a n

e f f e c t i v e  d a t e . "

B E  I T  E N A C T E D  BY THE L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1 .  A S  1 1 . 4 1 . 1 1 0 ( a )  i s  a m e n d e d  t o  r e a d :

( a )  A p e r s o n  c o m m i t s  t h e  c r i m e  o f  m u r d e r  i n  t h e  s e c o n d  d e g r e e  i f

( 1 )  w i t h  i n t e n t  t o  c a u s e  s e r i o u s  p h y s i c a l  i n j u r y  t o  a n o t h e r  

p e r s o n  o r  k n o w i n g  t h a t  t h e  c o n d u c t  i s  s u b s t a n t i a l l y  c e r t a i n  t o  c a u s e  

d e a t h  o r  s e r i o u s  p h y s i c a l  i n j u r y  t o  a n o t h e r  p e r s o n ,  t h e  p e r s o n  c a u s e s  

t h e  d e a t h  o f  a n y  p e r s o n ;

( 2 )  t h e  p e r s o n  k n o w i n g l y  e n g a g e s  i n  c o n d u c t  [ I N T E N T I O N A L L Y  

P E R F O R M S  AN A C T ]  t h a t  r e s u l t s  i n  t h e  d e a t h  o f ,  a n o t h e r  p e r s o n  u n d e r
n

c i r c u m s t a n c e s  m a n i f e s t i n g  a n  e x t r e m e  i n d i f f e r e n c e  t o  t h e  v a l u e  o f  

h u m a n  l i f e ;  [ O R ]

( 3 )  a c t i n g  e i t h e r  a l o n e  o r  w i t h  o n e  o r  m o r e  p e r s o n s ,  t h e  

p e r s o n  c o m m i t s  o r  a t t e m p t s  t o  c o m m i t  a r s o n  i n  t h e  f i r s t  d e g r e e ,  k i d ­

n a p p i n g ,  s e x u a l  a s s a u l t  i n  t h e  f i r s t  d e g r e e  u n d e r  A S  1 1 . 4 1 . 4 1 0 ( a ) ( 1 )

o r  ( 2 ) ,  s e x u a l  a s s a u l t  i n  t h e  s e c o n d  d e g r e e ,  b u r g l a r y  i n  t h e  f i r s t  

d e g r e e ,  e s c a p e  i n  t h e  f i r s t  o r  s e c o n d  d e g r e e ,  o r  r o b b e r y  i n  a n y  d e g r e e  

a n d ,  i n  t h e  c o u r s e  o f  o r  i n  f u r t h e r a n c e  o f  t h a t  c r i m e ,  o r  i n  i m m e d i a t e  

f l i g h t  f r o m  t h a t  c r i m e ,  a n y  p e r s o n  c a u s e s  t h e  d e a t h  o f  a  p e r s o n  o t h e r  

t h a n  o n e  o f  t h e  p a r t i c i p a n t s ; o r

( 4 )  u n d e r  c i r c u m s t a n c e s  m a n i f e s t i n g  a n  e x t r e m e  i n d i f f e r e n c e

"  W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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t o  t h e  w e l f a r e  o f  a  c h i l d  u n d e r  t h e  a g e  o f  1 6 ,  t h e  p e r s o n  e n g a g e s  i n  a  

p a t t e r n  o r  p r a c t i c e  o f  a b u s e  o r  g r o s s  n e g l e c t  o f  t h e  c h i l d  t h a t  r e ­

s u l t s  i n  t h e  d e a t h  o f  t h e  c h i l d .

*  S e c .  2 .  A S  1 1 . 4 1 . 1 1 0  i s  a m e n d e d  b y  a d d i n g  a  n e w  s u b s e c t i o n  t o  r e a d :

( c )  I n  t h i s  s e c t i o n ,  " a b u s e  o r  g r o s s  n e g l e c t "  i n c l u d e s  i n t e n ­

t i o n a l  b o d i l y  i m p a c t ,  r e s t r a i n t ,  c o n f i n e m e n t ,  a d m i n i s t r a t i o n  o f  l e t h a l  

c h e m i c a l b  o r  d r u g s  t h a t  c r e a t e  a  s u b s t a n t i a l  a n d  u n j u s t i f i a b l e  r i s k  

t h a t  t h e  c h i l d  w i l l  s u f f e r  s e r i o u s  p h y s i c a l  i n j u r y ,  o r  k n o w i n g l y  

e x p o s i n g  t h e  c h i l a  t o  c o n d i t i o n s  w h i c h  c r e a t e  a  s u b s t a n t i a l  r i s k  t h a t  

t h e  c h i l d  w i l l  s u f f e r  s e r i o u s  p h y s i c a l  i n j u r y  d u e  t o  b u r n s ,  h y p o t h e r ­

m i a ,  o r  s u f f o c a t i o n .

*  S e c .  3 .  A S  1 1 . 4 1 . 2 0 0 ( a )  i s  a m e n d e d  t o  r e a d :

( a )  A p e r s o n  c o m m i t s  t h e  c r i m e  o f  a s s a u l t  i n  t h e  f i r s t  d e g r e e  i f

( 1 )  t h a t  p e r s o n  r e c k l e s s l y  c a u s e s  s e r i o u s  p h y s i c a l  i n j u r y  

t o  a n o t h e r  b y  m e a n s  o f  a  d a n g e r o u s  i n s t r u m e n t ;

( 2 )  w i t h  i n t e n t  t o  c a u s e  s e r i o u s  p h y s i c a l  i n j u r y  t o  a n o t h ­

e r ,  t h e  p e r s o n  c a u s e s  s e r i o u s  p h y s i c a l  i n j u r y  t o  a n y  p e r s o n ;  [ O R ]

( 3 )  t h e  p e r s o n  k n o w i n g l y  e n g a g e s  i n  c o n d u c t  [ I N T E N T I O N A L L Y  

P E R F O R M S  AN A C T ]  t h a t  r e s u l t s  i n  s e r i o u s  p h y s i c a l  i n j u r y  t o  a n o t h e r  

u n d e r  c i r c u m s t a n c e s  m a n i f e s t i n g  e x t r e m e  i n d i f f e r e n c e  t o  t h e  v a l u e  o f  

h u m a n  l i f e ; o r

( 4 )  t h e  p e r s o n  e n g a g e s  i n  a  p a t t e r n  o r  p r a c t i c e  o f  a b u s e  o r

g r o s s  n e g l e c t  o f  a  c h i l d  u n d e r  t h e  a g e  o f  1 6  t h a t  r e s u l t s  i n  s e r i o u s

p h y s i c a l  i n j u r y  t o  t h e  c h i l d .

*  S e c .  4 .  A S  1 1 . 4 1 . 2 0 0  i s  a m e n d e d  b y  a d d i n g  a  n e w  s u b s e c t i o n  t o  r e a d :

( c )  I n  t h i s  s e c t i o n ,  " a b u s e  o r  g r o s s  n e g l e c t "  i n c l u d e s  i n t e n ­

t i o n a l  b o d i l y  i m p a c t ,  r e s t r a i n t ,  c o n f i n e m e n t ,  a d m i n i s t r a t i o n  o f  l e t h a l  

c h e m i c a l s  o r  d r u g s  t h a t  c r e a t e  a  s u b s t a n t i a l  a n d  u n j u s t i f i a b l e  r i s k  

t h a t  t h e  c h i l d  w i l l  s u f f e r  s e r i o u s  p h y s i c a l  i n j u r y ,  o r  k n o w i n g l y
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e x p o s i n g  t h e  c h i l d  t o  c o n d i t i o n s  w h i c h  c r e a t e  a  s u b s t a n t i a l  r i s k  t h a t  

t h e  c h i l d  w i l l  s u f f e r  s e r i o u s  p h y s i c a l -  i n j u r y  d u e  t o  b u r n s ,  h y p o ­

t h e r m i a ,  o r  s u f f o c a t i o n .

*  S e c .  5 .  A S  1 1 . 4 1  i s  a m e n d e d  b y  a d d i n g  n e w  s e c t i o n s  t o  r e a d :

S e c .  1 1 . 4 1 . 4 4 1 .  R E P E A T E D  S E X U A L  A B U S E  O F  A M I N O R  I N  THE F I R S T  

D E G R E E .  ( a )  A  p e r s o n  c o m m i t s  t h e  c r i m e  o f  r e p e a t e d  s e x u a l  a b u s e  o f  a

m i n o r  i n  t h e  f i r s t  d e g r e e  i f ,  b e i n g  1 6  y e a r s  o f  a g e  o r  o l d e r  a n d

h a v i n g  a u t h o r i t y  o v e r  a  c h i l d  u n d e r  t h e  a g e  o f  1 3 ,  t h e  p e r s o n  e n g a g e s  

i n  a  p a t t e r n  o r  p r a c t i c e  o f  s e x u a l  p e n e t r a t i o n  w i t h  a  c h i l d  w h o  i s  

u n d e r  1 3  y e a r s  o f  a g e  o r  a i d s ,  i n d u c e s ,  c a u s e s ,  o r  e n c o u r a g e s  a  p e r s o n

w h o  i s  u n d e r  1 3  y e a r s  o f  a g e  t o  e n g a g e  i n  a  p a t t ' e r n  o r  p r a c t i c e  o f

s e x u a l  p e n e t r a t i o n  w i t h  a n o t h e r  p e r s o n .

( b )  R e p e a t e d  s e x u a l  a b u s e  o f  a  m i n o r  i n  t h e  f i r s t  d e g r e e  i s  a n  

u n c l a s s i f i e d  f e l o n y  a n d  i s  p u n i s h a b l e  a s  p r o v i d e d  i n  AS  1 2 . 5 5 .

S e c .  1 1 . 4 1 . 4 4 2 .  R E P E A T E D  S E X U A L  A B U S E  OF  A M I N O R  I N  T H E  SECOND 

D E G R E E .  ( a )  A  p e r s o n  c o m m i t s  t h e  c r i m e  o f  r e p e a t e d  s e x u a l  a b u s e  o f  a

m i n o r  i n  t h e  s e c o n d  d e g r e e  i f ,  b e i n g  1 6  y e a r s  o f  a g e  o r  o l d e r  a n d

h a v i n g  a u t h o r i t y  o v e r  a  c h i l d  u n d e r  t h e  a g e  o f  1 6 ,  t h e  o f f e n d e r
I

( 1 )  e n g a g e s  i n  a  p a t t e r n  o r  p r a c t i c e  o f  s e x u a l  p e n e t r a t i o n  

w i t h  a  c h i l d  w h o  i s  1 3 ,  1 4 ,  o r  1 5  y e a r s  o f  a g e  a n d  a t  l e a s t  t h r e e  

y e a r s  y o u n g e r  t h a n  t h e  p e r s o n ,  o r  a i d s ,  i n d u c e s ,  c a u s e s ,  o r  e n c o u r a g e s  

a  c h i l d  w h o  i s  1 3 ,  1 4 ,  o r  1 5  y e a r s  o f  a g e  a n d  a t  l e a s t  t h r e e  y e a r s  

y o u n g e r  t h a n  t h e  p e r s o n  t o  e n g a g e  i n  a  p a t t e r n  o r  p r a c t i c e  o f  s e x u a l  

p e n e t r a t i o n  w i t h  a n o t h e r  p e r s o n ;  o r

( 2 )  e n g a g e s  i n  a  p a t t e r n  o r  p r a c t i c e  o f  s e x u a l  c o n t a c t  w i t h  

a  c h i l d  w h o  i s  u n d e r  1 3  y e a r s  o f  a g e  o r  a i d s ,  i n d u c e s ,  c a u s e s ,  o r

e n c o u r a g e s  a  c h i l d  u n d e r  1 3  y e a r s  o f  a g e  t o  e n g a g e  i n  a  p a t t e r n  o r

p r a c t i c e  o f  s e x u a l  c o n t a c t  w i t h  a n o t h e r  p e r s o n .

( b )  R e p e a t e d  s e x u a l  a b u s e  o f  a  m i n o r  i n  t h e  s e c o n d  d e g r e e  i s  a
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c l a s s  A  f e l o n y .

*  S e c .  6 .  A S  1 1 . 4 1  i s  a m e n d e d  b y  a d d i n g  a  . n e w  s e c t i o n  t o  r e a d :

S e c .  1 1 . 4 1  . 4 4 4 .  R E P E A T E D  S E X U A L  A B U S E  OF  A M I N O R  I N  T H E  T H I R D  

D E G R E E .  ( a )  A p e r s o n  c o m m i t s  t h e  c r i m e  o f  r e p e a t e d  s e x u a l  a b u s e  o f  a  

m i n o r  i n  t h e  t h i r d  d e g r e e  i f

( 1 )  b e i n g  1 6  y e a r s  o f  a g e  o r  o l d e r  a n d  h a v i n g  a u t h o r i t y  

o v e r  a  c h i l d  u n d e r  t h e  a g e  o f  1 6 ,  t h e  p e r s o n  e n g a g e s  i n  a  p a t t e r n  o r  | 

p r a c t i c e  o f  s e x u a l  c o n t a c t  w i t h  a  c h i l d  w h o  i s  1 3 ,  1 4 ,  o r  1 5  y e a r s  o f  

a g e  a n d  a t  l e a s t  t h r e e  y e a r s  y o u n g e r  t h a n  t h e  p e r s o n ,  o r  a i d s ,  i n ­

d u c e s ,  c a u s e s ,  o r  e n c o u r a g e s  a  c h i l d  w h o  i s  1 3 ,  1 4 ,  o r  1 5  y e a r s  o f  a g e  

a n d  a t  l e a s t  t h r e e  y e a r s  y o u n g e r  t h a n  t h e  p e r s o n  t o  e n g a g e  i n  a  p a t ­

t e r n  o r  p r a c t i c e  o f  s e x u a l  c o n t a c t  w i t h  a n o t h e r  p e r s o n ;  o r

( 2 )  b e i n g  u n d e r  1 6  y e a r s  o f  a g e  a n d  h a v i n g  a u t h o r i t y  o v e r  a  

c h i l d  u n d e r  t h e  a g e  o f  1 3 ,  t h e  p e r s o n  e n g a g e s  i n  a  p a t t e r n  o r  p r a c t i c e  

o f  s e x u a l  p e n e t r a t i o n  o r  s e x u a l  c o n t a c t  w i t h  a  c h i l d  w h o  i s  u n d e r  1 3  

y e a r s  o f  a g e  a n d  a t  l e a s t  t h r e e  y e a r s  y o u n g e r  t h a n  t h e  p e r s o n .

( b )  R e p e a t e d  s e x u a l  a b u s e  o f  a  m i n o r  i n  t h e  t h i r d  d e g r e e  i s  a  

c l a s s  B f e l o n y .  ,

*  S e c .  7 .  A S  1 1 . 4 1 . 4 4 5  i s  a m e n d e d  t o  r e a d :  1

S e c .  1 1 . 4 1 . 4 4 5 .  A F F I R M A T I V E  D E F E N S E S  [ G E N E R A L  P R O V I S I O N S ] .  ( a )

I n  a  p r o s e c u t i o n  u n d e r  A S  1 1 . 4 1 . 4 3 4  -  1 1 . 4 1 . 4 4 4  [ AS  1 1 . 4 1 . 4 3 4  -  1 1 . -  

4 1 . 4 4 0 ]  i t  i s  a n  a f f i r m a t i v e  d e f e n s e  t h a t ,  a t  t h e  t i m e  o f  t h e  a l l e g e d  

o f f e n s e ,  t h e  v i c t i m  w a s  t h e  l e g a l  s p o u s e  *->* > d e f e n d a n t  u n l e s s  t h e  

o f f e n s e  w a s  c o m m i t t e d  w i t h o u t  t h e  c o n s e n t  o f  t h e  v i c t i m .

( b )  I n  a  p r o s e c u t i o n  u n d e r  A S  1 1 . 4 1 . 4 1 0  -  1 1 . 4 1 . 4 4 4  [ A S  1 1 . -  

4 1 . 4 1 0  -  1 1 . 4 1 . 4 4 0 ] ,  w h e n e v e r  a  p r o v i s i o n  o f  l a w  d e f i n i n g  a n  o f f e n s e  

d e p e n d s  u p o n  a  v i c t i m ' s  b e i n g  u n d e r  a  c e r t a i n  a g e ,  i t  i s  a n  a f f i r m a ­

t i v e  d e f e n s e  t h a t ,  a t  t h e  t i m e  o f  t h e  a l l e g e d  o f f e n s e ,  t h e  d e f e n d a n t  

r e a s o n a b l y  b e l i e v e d  t h e  v i c t i m  t o  b e  t h a t  a g e  o r  o l d e r ,  u n l e s s  t h e  

CSHJB 2 3 7 ( H F . s s ' i
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v i c t i m  w a s  u n d e r  1 3  y e a r s  o f  a g e  a t  t h e  t i m e  o f  t h e  a l l e g e d  o f f e n s e .

*  S e c .  8 .  A S  < 1 . 4 1  i s  a m e n d e d  b y  a d d i n g  n e w  s e c t i o n s  t o  r e a d :

A R T I C L E  6 .  G E N E R A L  P R O V I S I O N S .

S e c .  1 1 . 4 1 . 6 0 0 .  P A T T E R N  OR P R A C T I C E .  I n  a  p r o s e c u t i o n  u n d e r  

t h i s  c h a p t e r  f o r  a n  o f f e n s e  t h a t  i n c l u d e s  a s  o n e  o f  i t s  e l e m e n t s  t h a t  

a  p e r s o n  e n g a g e d  i n  a  " p a t t e r n  o r  p r a c t i c e "  o f  c o n d u c t  t o w a r d  a  c h i l d

( 1 )  i t  i s  n o t  n e c e s s a r y  t h a t  t h e  p e r s o n  b e  s e p a r a t e l y

c h a r g e d  w i t h  s p e c i f i c  i n c i d e n t s  o f  p r o h i b i t e d  c o n d u c t ;  h o w e v e r ,  p r o s e ­

c u t i o n  f o r  s e p a r a t e  i n c i d e n t s  i s  n o t  p r e c l u d e d ;

( 2 )  t o  s u p p o r t  a  c o n v i c t i o n ,  e a c h  j u r o r  i n  a  j u r y  t r i a l

m u s t  b e  c o n v i n c e d  b e y o n d  a  r e a s o n a b l e  d o u b t  t h a t  a t  l e a s t  t h r e e  i n c i ­

d e n t s  o f  p r o h i b i t e d  c o n d u c t  o c c u r r e d ,  b u t  t h e  j u r y  n e e d  n o t  b e  u n a n i ­

m o u s  a s  t o  p a r t i c u l a r  i n c i d e n t s ;

( 3 )  i f  a  p e r s o n  w h o  i s  s e p a r a t e l y  c h a r g e d  w i t h  a  s p e c i f i c  

i n c i d e n t  o f  p r o h i b i t e d  c o n d u c t  i s  f o u n d  n o t  g u i l t y  o f  a n  i n c i d e n t ,  

t h a t  i n c i d e n t  m a y  n o t  b e  r e l i e d  u p o n  t o  e s t a b l i s h  t h e  p a t t e r n  o r

p r a c t i c e ;  a n d

( 4 )  i n c i d e n t s  o c c u r r i n g  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h e  

l a w  e s t a b l i s h i n g  t h e  o f f e n s e  m a y  b e  u s e d  t o  e s t a b l i s h  t h e  p a t t e r n  o r  

p r a c t i c e  a s  l o n g  a s  t h e r e  w a s  a t  l e a s t  o n e  i n c i d e n t  t h a t  o c c u r r e d  

a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h e  l a w .

S e c .  1 1 . 4 1 . 6 1 0 .  D E F I N I T I O N S .  I n  t h i s  c h a p t e r

( 1 )  " h a v i n g  a u t h o r i t y  o v e r  a  c h i l d "  m e a n s

( A )  t h e  c h i l d  i s  e n t r u s t e d  t o  t h e  p e r s o n ' s  c a r e  b y  

a u t h o r i t y  o f  l a w ;

( B )  t h e  c h i l d  i s  t h e  p e r s o n ' s  s o n  o r  d a u g h t e r ,  i n c l u d ­

i n g  a n  i l l e g i t i m a t e  o r  a d o p t e d  c h i l d ,  o r  a  s t e p c h i l d ;

( C )  t h e  p e r s o n  r e s i d e s  a s  a  m e m b e r  o f  a  s o c i a l  u n i t  i n  

t h e  s a m e  h o u s e h o l d  a s  t h °  c h i l d ;  o r
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( D )  t h e  c h i l d  h a s  b e e n  t e m p o r a r i l y  e n t r u s t e d  t o  t h e  

p e r s o n ' s  c a r e ;

( 2 )  " p a t t e r n  o r  p r a c t i c e "  m e a n s  t h r e e  o r  m o r e  i n c i d e n t s  o f  

t h e  p r o h i b i t e d  c o n d u c t .

*  S e c .  9 .  A S  1 1 . 8 1 . 2 5 0 ( a )  i s  a m e n d e d  t o  r e a d :

( a )  F o r  p u r p o s e s  o f  s e n t e n c i n g  u n d e r  AS  1 2 . 5 5 ,  a l l  o f f e n s e s  

d e f i n e d  i n  t h i s  t i t l e ,  e x c e p t  m u r d e r  i n  t h e  f i r s t  a n d  s e c o n d  d e g r e e ,  

s e x u a l  a s s a u l t  i n  t h e  f i r s t  d e g r e e ,  s e x u a l  a b u s e  o f  a  m i n o r  i n  t h e  

f i r s t  d e g r e e ,  r e p e a t e d  s e x u a l  a b u s e  o f  a  m i n o r  i n  t h e  f i r s t  d e g r e e ,  

m i s c o n d u c t  i n v o l v i n g  a  c o n t r o l l e d  s u b s t a n c e  i n  t h e  f i r s t  d e g r e e ,  a n d  

k i d n a p p i n g ,  a r e  c l a s s i f i e d  o n  t h e  b a s i s  o f  t h e i r  S e r i o u s n e s s ,  a c c o r d ­

i n g  t o  t h e  t y p e  o f  i n j u r y  c h a r a c t e r i s t i c a l l y  c a u s e d  o r  r i s k e d  b y  

c o m m i s s i o n  o f  t h e  o f f e n s e  a n d  t h e  c u l p a b i l i t y  o f  t h e  o f f e n d e r .  E x c e p t  

f o r  m u r d e r  i n  t h e  f i r s t  a n d  s e c o n d  d e g r e e ,  s e x u a l  a s s a u l t  i n  t h e  f i r s t  

d e g r e e ,  s e x u a l  a b u s e  o f  a  m i n o r  i n  t h e  f i r s t  d e g r e e ,  r e p e a t e d  s e x u a l  

a b u s e  o f  a  m i n o r  i n  t h e  f i r s t  d e g r e e ,  m i s c o n d u c t  i n v o l v i n g  a  c o n ­

t r o l l e d  s u b s t a n c e  i n  t h e  f i r s t  d e g r e e ,  a n d  k i d n a p p i n g ,  t h e  o f f e n s e s  i n

I
t h i s  t i t l e  a r e  c l a s s i f i e d  i n t o  t h e  f o l l o w i n g  c a t e g  t i e s :

}
( 1 )  c l a s s  A  f e l o n i e s ,  w h i c h  c h a r a c t e r i s t i c a l l y  i n v o l v e

c o n d u c t  r e s u l t i n g  i n  s e r i o u s  p h y s i c a l  i n j u r y  o r  a  s u b s t a n t i a l  r i s k  o f  

s e r i o u s  p h y s i c a l  i n j u r y  t o  a  p e r s o n ;

( 2 )  c l a s s  B f e l o n i e s , "  w h i c h  c h a r a c t e r i s t i c a l l y  i n v o l v e

c o n d u c t  r e s u l t i n g  i n  l e s s  s e v e r e  v i o l e n c e  a g a i n s t  a  p e r s o n  t h a n  c l a s s

A  f e l o n i e s ,  a g g r a v a t e d  o f f e n s e s  a g a i n s t  p r o p e r t y  i n t e r e s t s ,  o r  a g ­

g r a v a t e d  o f f e n s e s  a g a i n s t  p u b l i c  a d m i n i s t r a t i o n  o r  o r d e r ;

( 3 )  c l a s s  C f e l o n i e s ,  w h i c h  c h a r a c t e r i s t i c a l l y  i n v o l v e

c o n d u c t  s e r i o u s  e n o u g h  t o  d e s e r v e  f e l o n y  c l a s s i f i c a t i o n  b u t  n o t  s e r i ­

o u s  e n o u g h  t o  b e  c l a s s i f i e d  a s  A o r  B f e l o n i e s ;

( 4 )  c l a s s  A m i s d e m e a n o r s ,  w h i c h  c h a r a c t e r i s t i c a l l y  i n v o l v e

CSHB ?‘}7fWFC<n
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l e s s  s e v e r e  v i o l e n c e  a g a i n s t  a  p e r s o n ,  l e s s  s e r i o u s  o f f e n s e s  a g a i n s t  

p r o p e r t y  i n t e r e s t s ,  l e s s  s e r i o u s  o f f e n s e s  a g a i n s t  p u b l i c  a d m i n i s ­

t r a t i o n  o r  o r d e r ,  o r  l e s s  s e r i o u s  o f f e n s e s  a g a i n s t  p u b l i c  h e a l t h  a n d  

d e c e n c y  t h a n  f e l o n i e s ;

( 5 )  c l a s s  B m i s d e m e a n o r s ,  w h i c h  c h a r a c t e r i s t i c a l l y  i n v o l v e  

a  m i n o r  r i s k  o r  p h y s i c a l  i n j u r y  t o  a  p e r s o n ,  m i n o r  o f f e n s e s  a g a i n s t  

p r o p e r t y  i n t e r e s t s ,  m i n o r  o f f e n s e s  a g a i n s t  p u b l i c  a d m i n i s t r a t i o n  o r  

o r d e r ,  o r  m i n o r  o f f e n s e s  a g a i n s t  p u b l i c  h e a l t h  a n d  d e c e n c y ;

( 6 )  v i o l a t i o n s ,  w h i c h  c h a r a c t e r i s t i c a l l y  i n v o l v e  c o n d u c t  

i n a p p r o p r i a t e  t o  a n  o r d e r l y  s o c i e t y  b u t  w h i c h  d o  n o t  d e n o t e  c r i m i n a l ­

i t y  i n  t h e i r  c o m m i s s i o n .

*  S e c .  1 0 .  A S  1 1 . 8 1 . 2 5 0 ( b )  i s  a m e n d e d  t o  r e a d :

( b )  T h e  c l a s s i f i c a t i o n  o f  e a c h  f e l o n y  d e f i n e d  i n  t h i s  t i t l e ,  

e x c e p t  m u r d e r  i n  t h e  f i r s t  a n d  s e c o n d  d e g r e e ,  s e x u a l  a s s a u l t  i n  t h e  

f i r s t  d e g r e e ,  s e x u a l  a b u s e  o f  a  m i n o r  i n  t h e  f i r s t  d e g r e e ,  r e p e a t e d  

s e x u a l  a b u s e  o f  a  m i n o r  i n  t h e  f i r s t  d e g r e e ,  m i s c o n d u c t  i n v o l v i n g  a  

c o n t r o l l e d  s u b s t a n c e  i n  t h e  f i r s t  d e g r e e ,  a n d  k i d n a p p i n g ,  i s  d e s i g n a t ­

e d  i n  t h e  s e c t i o n  d e f i n i n g  i t .  A f e l o n y  u n d e r  A l a s k a  l a w  d e f i n e d  

o u t s i d e  t h i s  t i t l e  f o r  w h i c h  n o  p e n a l t y  i s  s p e c i f i c a l l y  p r o v i d e d  i s  a  

c l a s s  C f e l o n y .

*  S e c .  1 1 .  AS  1 2 . 5 5 . 0 3 5 ( b )  i s  a m e n d e d  t o  r e a d :

( b )  U p o n  c o n v i c t i o n  o f  a n  o f f e n s e ,  a  d e f e n d a n t  w h o  i s  n o t  a n  

o r g a n i z a t i o n  m a y  b e  s e n t e n c e d 1" t o  p a y ,  u n l e s s  o t h e r w i s e  s p e c i f i e d  i n  

t h e  p r o v i s i o n  o f  l a w  d e f i n i n g  t h e  o f f e n s e ,  a  f i n e  o f  n o  m o r e  t h a n

( 1 )  $ 7 5 , 0 0 0  f o r  m u r d e r  i n  t h e  f i r s t  o r  s e c o n d  d e g r e e ,

s e x u a l  a s s a u l t  i n  t h e  f i r s t  d e g r e e ,  s e x u a l  a b u s e  o f  a  m i n o r  i n  t h e  

f i r s t  d e g r e e ,  r e p e a t e d  s e x u a l  a b u s e  o f  a  m i n o r  i n  t h e  f i r s t  d e g r e e ,  

k i d n a p p i n g ,  o r  m i s c o n d u c t  i n v o l v i n g  a  c o n t r o l l e d  s u b s t a n c e  i n  t h e  

f i r s t  d e g r e e ;
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1 ( 2 )  $ 5 0 , 0 0 0  f o r  a  c l a s s  A ,  B ,  o r  C f e l o n y ;

2 ( 3 )  $ 5 , 0 0 0  f o r  a  c l a s s  A  m i s d e m e a n o r ;

( A )  $ 1 , 0 0 0  f o r  a  c l a s s  B m i s d e m e a n o r ;

( 5 )  $ 3 0 0  f o r  a  v i o l a t i o n .4

D *  S e c .  1 2 .  AS  1 2 . 5 5 . 1 2 5 ( i ) i s  a m e n d e d  t o  r e a d :
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( i )  A d e f e n d a n t  c o n v i c t e d  o f  s e x u a l  a s s a u l t  i n  t h e  f i r s t  d e g r e e ^  

r e p e a t e d  s e x u a l  a b u s e  o f  a  m i n o r  i n  t h e  f i r s t  d e g r e e ,  o r  s e x u a l  a b u s e  

o f  a  m i n o r  i n  t h e  f i r s t  d e g r e e  m a y  b e  s e n t e n c e d  t o  a  d e f i n i t e  t e r m  o f  

i m p r i s o n m e n t  o f  n o t  m o r e  t h a n  3 0  y e a r s ,  a n d  s h a l l  b e  s e n t e n c e d  t o  t h e  

f o l l o w i n g  p r e s u m p t i v e  t e r m s ,  s u b j e c t  t o  a d j u s t m e n t  a s  p r o v i d e d  i n  

A S  1 2 . 5 5 . 1 5 5  -  1 2 . 5 5 . 1 7 5 :

( 1 )  i f  t h e  o f f e n s e  i s  a  f i r s t  f e l o n y  c o n v i c t i o n  a n d  d o e s  

n o t  i n v o l v e  c i r c u m s t a n c e s  d e s c r i b e d  i n  ( 2 )  o f  t h i s  s u b s e c t i o n ,  e i g h t  

y e a r s ;

( 2 )  i f  t h e  o f f e n s e  i s  a  f i r s t  f e l o n y  c o n v . c t i o n ,  a n d  t h e

d e f e n d a n t  p o s s e s s e d  a  f i r e a r m ,  u s e d  a  d a n g e r o u s  i n s t r u m e n t ,  o r  c a u s e d

s e r i o u s  p h y s i c a l  i n j u r y  d u r i n g  t h e  c o m m i s s i o n  o f  t h e  o f f e n s e ,  10 

y e a r s ; ,

( 3 )  i f  t h e  o f f e n s e  i s  a  s e c o n d  f e l o n y  c o n v i c t i o n ,  1 5  y e a r s ;

( A )  i f  t h e  o f f e n s e  i s  a  t h i r d  f e l o n y  c o n v i c t i o n ,  2 5  y e a r s .

*  S e c .  1 3 .  R u l e  A 0 A ,  A l a s k a  R u l e s  o f  E v i d e n c e ,  i s  a m e n d e d  b y  a d d i n g  a  

n e w  s u b s e c t i o n  t o  r e a d :

( c )  - N o t w i t h s t a n d i n g  ( b )  o f  t h i s  r u l e ,  i n  a  p r o s e c u t i o n  f o r  

p h y s i c a l  a s s a u l t  u p o n  o r  s e x u a l  m i s c o n d u c t  w i t h  a  c h i l d  u n d e r  t h e  a g e

o f  1 6 ,  e v i d e n c e  o f  p r i o r  a c t s  o f  t h e  d e f e n d a n t  i n v o l v i n g  t h e  s a m e  o r

a n o t h e r  v i c t i m  i s  a d m i s s i b l e  t o  s h o w  t h e  d e f e n d a n t ' s  d i s p o s i t i o n  t o  

c o m m i t  t h e  o f f e n s e .

*  S e c .  1 A .  S e c t i o n  1 3  o f  t h i s  A c t  i s  r e t r o a c t i v e  a n d  a p p l i e s

( 1 )  t o  e v i d e n c e  o f  a c t s  c o m m i t t e d  b e f o r e  t h e  e f f e c t i v e  d a t e  o f
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t h i s  A c t ;  a n d

( 2 )  i n  t r i a l s  i n v o l v i n g  o f f e n s e s  c o m m i t t e d  b e f o r e  t h e  e f f e c t i v e  

d a t e  o f  t h i s  A c t .

*  S e c .  1 5 .  T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  u n d e r  AS  0 1 . 1 0 . 0 7 0 ( c ) .




