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U.S. ENVIRONMENTAL PROTECTION

REGION X
ALASKA OPERATIONS OFFICE
3200 HOSPITAL DRIVE
SUITE 101
AOO/] JUNEAU. ALASKA 99801

February 13, 1987

FEB 20 1937

Mr. Dennis D. Kelso, Coimlssloner e e emme e .
Department of Environmental Conservation mlle *

P.O. Box O

Juneau, AK 99811-1800

Dear Mr. Kelso:

In response to your request we have completed a cursory review of Senate
Bill 98.

Sections Kb), 2(c) and 3(b) state '"The commissioner may not require a
higher discharge quality for water used than the quality of water received for
the use.” This provision is incompatible with the federal Clean Water Act

(AcD).

The Act establishes, prior to any consideration of water quality, a
technological basis for pollution control. This control takes into
consideration available treatment technology and economics. Once this level
of control is identified and established through the regulation development
process it must, at a minumum, be applied regardless of quality of water
received at an operation. For example, properly sized settling ponds might be
the prescribed treatment technology for certain categories of placer mining
operations. Settling ponds have consistently demonstrated the capability to
achieve .2 milliliter per liter settleable solids or lower in the effluent
regardless of the quality of the water received at the operation. Under this
scenario, fTederal law would limit settleable solids from a placer mining
operation to .2 milliliter per liter, regardless of the influent or other
water quality factors. Where more stringent control, is necessary to meet
water quality standards, the additional limits are set in the permit.

Section 3 as amended 1s confusing, but its focus seems to be limited
rotection of downstream beneficial use. It is unclear what is intended in the
separate treatment of drinking water supply in the second sentence of Section
3. There is not a problem from a federal perspective with state law being "no
more restrictive than federal law.”” However, the Act and implementing
regulations require that all beneficial uses (existing or potential)
established through state classification be protected in a manner consistent
with state water quality standards. Classifications can only be changed
through procedures established by federal regulation. Water quality standards
are federally approved and likewise can only be modified through federally

established procedures.
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To the extent that Section 3 as amended 1s consistent with the foregoing
discussions, 1t does not present a problem from a federal perspective.
However, if the Intent 1s to limit the commissioner's authority to require
protecton of all established beneficial uses or to fully Implement established
state water quality standards It does present a problem. Limitation of the
commissioner s authority would restrict the state's ability to continue
performance of functions provided for under the Act such as Seelton 401 water
quality certifications for National Pollutant Discharge Elimination System
(NPDES) permits. It would also run counter to efforts by the state to assume
additional authority under the Act, l.e. delegation of the NPDES permit
program. In addition, adoption by the state of any law that conflicts with
the Act would Inhibit the state's and EPA's flexibility to seek resolution of
Issues associated with placer mining. The other three sections cited would
potentially have the same Impact.

I hope this Information 1s useful to you. |If there are addltonal
questions, please call nme at (907) 271-5083.

Sincerely,



STATE OF ALASKA 1987 LEGISLATIVE SESSION

FISCAL NOTE

Bill Version : HB 109
REQUEST: Publish Date:
Revision Date: Agency Affected: Environmental Consgrvation
Title: &ILrct relating to the use, of Bru: Environmental Quality

water

Sponsor: Representative Mike Miller, et al Component* +egional offices, laboratory
Requestor:___ HESS central office

EXPENDITURES/REVENUES:  (Thousands of Dollars)
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OTHER _
TOTAL 1871 .3 1531.2 1461.2 1461.2 14bi.Z
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ANALYSIS .  (Attach aseparate page if necessary)
possible risks to sources of Clean Water Act federal funds to DEC's
operating budget ($896,000/year) and to sewer construction money
($13,800,000/year) are not included
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Requestor
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DEC FISCAL NOTE ANALYSES
KB 109 An Act relating to the use of water
page 2 of 11 Coraments and Assumptions

At present, the State has not assumed wastewater permitting
authorities from the federal Environmental Protection Agency
under the federal NPDES permit program. When EPA issues
feaaral permits, DEC reviews them to see whether water
quality standards would be met; the so-called
"certification™"1l process.

Since HB 109 1is incompatible with the federal Clean Water
Act*, DEC could not "certify"” federal permits, either EPA
NPDES permits, Corps of Engineer dredge and fill permits, Or
Federal Energy Regulatory Commission (FERC) licenses.

Alaska Statutes 46.03.110 provide that if DEC can not
certify a federal permit, DEC must issue a separate state
permit. IT HB 109 became law, DEC would need to develop a
permitting structure similar to the federal structure.

Because HB 109 diverges from the federal Clean Water Act,
DEC could not rely upon information or guidance from EPA for
permit issuance. DEC would have to collect facts and
evidence for each permit application.

In accordance with AS 46.03.110, DEC procedures require
public notice, 30 day comment period, and participation by
the Departments of Kish and Game, Natural Resources,
Commerce and Economic Development, and Health and Social
Services. DEC rules, 18 AAC 15, provide for an optional
public hearing.

To calculate the fiscal impact to DEC from HB 109, we
started with the costs of assuming the federal NPDES permit-®
program, which would have the same number of permits and
roughly the same procedural requirements.

Costs of assuming the NPDES program have been well studied.
Attachments are provided to document these costs.

Fifteen percent has been added to these projected costs in
this Tfiscal note to reflect the increased costs to address
the additional requirements imposed under HB 109 to assess
"immediate downstream uses."

* Problems with compatability with the Clean Water Act are
described in more detail in our Position Paper. Also see
EPA"s letter dated February 13, 1987 re SB 98, identical
language to HB 109, paragraph 2:

"Sections 1(b), 2(c), and 3(b) state °’The commissioner
may not require a higher discharge quality for water used
than the quality of water received for use.” This provision
is incompatible with the federal Clean Water Act."
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FISCAL NOTE
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Assuming the federal program would increase the State's flexibility in regulating discharges to Alaska's
waters, to a certain extent. Agency actions would still be subject to federal statutes and regulations.
EPA would retain an active oversight role.

At the same time, the State must carefully consider all implications of assuming the program. Both financial
support and a commitment to addressing complex technical requirements will be needed. In addition, program
assumption imposes some constraints upon the State, specifically:

The State's regulatory flexibility will remain limited. To a la™ge extent, permit terms and conditions
will be prescribed by federal regulation. EPA's oversight would extend to reviewing and approving major
permits, conducting occasional independent, inspections of permitted facilities, and taking independent
enforcement actions when determined necessary by EPA.

The state must be prepared to enact new state laws, if needed, and regulations to meet federal program
requirements, both for initial assumption and on an ongoing basis as federal requirements change.

EPA will retain the right to withhold federal grant funds from the state for non-compliance with
program requirements.

Of course, there will be increased costs to the state to assume and maintain the program as reflected
in this increment.

No new sources of federal funds have been identified by EPA as available to defray the costs of NPOES program
assumption. While program costs are eligible for federal funding und«r sections 106 and 205(j) of the Clean Water
Act, the state is In receipt of all federal funds available under these sections, and those funds are presently
fully obligated for ongoing water pollution control activities.

Costs to assume the NPDES program have been estimated by DEC staff. Thecostof each program activity requiredby
federal regulation was estimated from EPA pricing factors, cost Information supplied by other states, and staff
estimates of required level of effort. Existing resources presently devoted to NPDES functions were deducted from
the total coststo yield the Incremental costs shown in the cost summary  that follows. EPA will review the state's
proposed budget for program assumption. Program delegation is contingentupon their finding that the state has
budgeted sufficient funds to administer the program.

FY 83
ADDITIONAL
EXPLANATION . .
BRU Environmental Qualit
FORM Q y Page of
roMPONFNT Water Quality Management Revised Date: 1-9-87
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CODE EXPENDITURE BY OBJECT ACENCY REO. GOVS REO.

TITLE OF INCREHENT/DECREMEMT: ACENCY CONTACT/rilONE NUHOER: 100 Personal Services 850"
NPDES Program Assumption Dan Easton 465-2653 200 Travel ruo -
DESCRIBE WHY THIS INCREHLNT/DECREMENT IS NEEDED AND WHAT IT PURCHASES: 300 Contractual Services 314.0
*00 Supplles T O
This increment provides funding for State assumption of the federal 500 Equipment 306.6
National Pollutant Discharge Elimination System (NPDES) permitting 600 Lands. Buildings, Etc.
program currently conducted in Alaska by the U.S. Environmental 700 Grants. Claims, Etc.
Protection Agency (EPA). The program consists of Issuing permits for tl eeco Miscellaneous
discharge of wastewaters to surface waters, monitoring compliance with TOTAL 1627.3
those permits by performing Inspections and reviewing monitoring report I-A Transfer (NON-ADO)
prepared by the permittees, and taking appropriate enforcement 1002 Federal Receipts
measures in instances of noncompliance. Operations regulated under 1003 General Fund Hatch
the program include placer mining, seafood processing, oil and gas 100* General Fund 1627.3
development and municipal sewage treatment plants that discharge to 1006 1-A Receipts
surface waters. Other
The State has pursued assumption of this program because it would PFT TO™"
have several benefits. The primary advantages are: POSITION  PP."
INFORMATION  Non Perm.i.iont
Establishing a single agency responsible for issuing Staff Months 228.0
wastewater discharge permits In Alaska would reduce _ Enhance Existing Service
the bureaucratic burden on permit applicants. J Compared to FY 07
More consistent and predictable enforcement of permit / xxy \ew Service Coppered J Formula
o . to FY 87
conditions by the state would provide for a more stable Program
regulatory climate for Alaskan industry. Continuation of FY 87
/ Service Level
Rather than a federal agency based in Seattle, Alaskan
Industry would be working with an Alaska state agency with IMPACT FROM CAPITAL PROJECT (NAME)
more direct knowledge of Alaska's unique circumstances; the
state can provide more direct and accessible assistance to
the public and industry. Chapter SLA _Page/Line
AGENCY . Environmental Conservation
INCREMENT/ BRU e Environmental Quality Fy 81
(5 HI <R1IMKNT
kl'il 111 COMPONENT Water Quality Management Page ./7?. ofl k
- Lo~
PROJECT J Revised Date: 1-9-87
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A sunmary of the required program activities and Itemized costs are shown below. While this request shows all \
funding within the Water Quality Management component, funding would eventually be distributed to other components
through the revised program process as shown below.

@)-iel

ADDITIONAL

EXPLANATION

FORM

SUMMVARY OF REQUIRED NPDES PROGRAM ACTIVITIES

Activity

Permitting

° Issue and reissue permits

° Revoke permits

0 Modify permits

0 Hold public hearings

0 Assist permit applicants

0 Hold adjudicatory hearings
(Includes contractual funding
for hearing officers)

Compliance Monitoring

° Inspect permitted facilities

° Review monthly reports submitted
by permittees

0 Investigate complaints

° Locate nonpermitted facilities

0 Analyze water samples

Enforcement (includes assistance from
the Department of Law)

° Administrative actions

0 Civil cases

° Criminal complaints

0 Pre-enforcement actions

° Analyze water samples

AGENCY __ Environmental Conservation

COMPONENT Water Quality Management

Oru Environmental Quality-

Responsible Components

Southeast Region
Southcentral Region
Northern Region

Water Quality Management

Southeast Region
Southcentral Region
Norvhern Region

Laboratory and Monitoring Section

Southeast Region
Southcentral Region
Northern Region

Laboratory and Monitoring Section

Page - |

Revised Date:

of

FY 8 1

1-9-87



Activity

Program Management

° Public Information

° Training

° State/Federal coordination
0 Maintenance of regulations
0 Technical assistance

Data and Records Management

° Develop data management system

° Develop application and other
required forms

0 Routinely enter data

Routinely transmit Information to

EPA

o

Responsible Components

Water Quality Management
Office of the Commissioner

Southeast Region
Southcentral Region
Northern Region

Water Quality Management
Office of the Commissioner

0 Maintain mailing lists
Component FTEs 100 200 400 500 TOTAL
Water Quality Management 3.0 143.1 15.5 220.0 3.0 10.5 392.1
Southeast Region 2.0 89.1 7.9 10.0 2.0 10.0 119.0
Southcentral Region 5.0 227.1 30.0 25.0 . 5.0 21.5 308.6
Northern Region 4.5 212,1 36.0 22.5 4.5 11.3 286.4
Laboratory and Monitoring 4.0 188.4 8.0 34.0 4.0 253.0 487.4
Office of the Commissioner 0.5 27.0 3.5 2.5 0.5 0.3 33.8
Total 19.0 886.8 100.9 314.0'- 19.0 306.6 1627.3*
“Includes $296.0 in one-time equipment and contractual funds. Continuing total costs are $1331.3,

Environmental

Conservation

ADDITIONAL AGENCY
EXPLANATION . 2
& FORM BRU Environmental Qualltv_ Page 23, of p t*
COMPONENT water Qua)ity fonagenieat— | Revised Dale:

@H)-tel

FY 83 |

1-9-87



SUMVARY OF COSTS BY LINE ITEM

100 Line Items

The $886.8 in personal services will fund 19 new permanent full-time positions. Those positions are comprised of
11.5 professional positions, 4.0 subprofessional administrative and technician positions, and 3.5 clerical/typist
positions. The 19 positions are 1n addition to the existing 9 positions currently performing NPDES-related

functions.

200 Line Items

The $100.9 in travel will provide funding for the new professional positions, and supplement current travel funding
for existing professional positions to perform inspections, respond to complaints and emergencies, and otherwise

carry out field activities.

300 Line Items

The $314.0 in contractual funds Includes a one-time cost of $50.0 in. the Water Quality Management Component to
develop the data management system required as part of the program. Also Included are funds in all components for

routine contractual services (rent, copying, telephones, etc.);
component for mainf~nance contracts for laboratory equipment.

$34.0 is Included in the Laboratory and Monitoring
In the Water Quality Management component $30.0 1s

Included for discharge Impact evaluation studies, $80.0 for legal assistance frcm the Department of Law, $40.0 for
hearing officers for adjudicatory hearings, and $5.0 for printing of forms and manuals.

400 Line Items

The $19.0 in this line is to provide routine supplies (paper, pencils, etc.) for the new positions.

. . |"fY 88
ADDITIONAL AGENCY Environmental Conservation
(03] Eé::\‘AANATION BRU Environmental Quality Page of 2/ — .
COMPONENT Water Quality Management Revised Dale: 1-9-87
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500 Line Items

The $253.0 1n equipment funding Includes a one-time cost of $46.0 for filing, word processing and computer
equipment; and a one-time cost of $200.0 for a spectrophotometer to allow the laboratory to analyze water for
toxic constituents as required under the NPDES program. The remaining funding will be needed on a continuing
basis for vehicles, and minor laboratory and office equipment.

: : FY 83
Environmental Conservation
additional AGENCY
i XPl anation ; ;
HiMM BRU Environmental Quality Page of
CO M0 NENT Water Quality Management Revised Date: | 1-9-87
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STATE OF ALASKA
OFFICE OF THE GOVERNOR

BILL ANALYSIS

OEPAHTMSSfir DIVISION BILL NUMBER SPONSOR
Fish and Game Habitat Division HB 109 MiHer et al.

ooartment position

\

..ﬁ'!‘x

Support State"s opposition to Section 1(b)

SUMMARY
OTKH AGENCIES AFFECTED BY BILL CONSTITUENT GROUPfS) AFFECTED BY BILL
Department of Natural Resources Sportsmen, Recreational Users,
Department of Environmental Conservation m Subsistence Users, Commercial
Fishermen, Tourism Industry
ﬂRGANIZATIONAL SUPPORT FOR BILL ORGANIZATIONAL OPPOSITION TO BILL
i Placer Mining Industry Native Groups, Environmental
Groups,Commercial Fishing Groups
*
HSCAL IMPACT: [0 NONE 0O FISCAL NOTE ATTACHED

MNOCGHOUNDAJEGESLATIVE INTENT

A HB 109 would prohibit the departments of fish and game, environmental conservation, and
*m natural resources from requiring a higher discharge quality for water used than the
o quality of water received for use. HB 109 would also restrict imposition of wastewater
vm effluent criteria for turbidity which are more restrictive than federal standards.
\ Finally, HB 109 will streamline the water use permitting process by establishing a base,
jl: epresumptive threshold for small scale water appropriations below which notice and permit

notification unripr AS 46.15 are waived.

OF BMLIPHOGRAM EFFECTS

Section 1(b) implies that ADE&6 implements water quality standards, and because
~fcfdepartaient does not, the provision should be deleted,
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7 Deletion of Section 1(b).
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PLEASE ATTACH A SEPARATE SHEET FOR ADDITIONAL COMMENTS OR ANALYSIS.

M VIRL



STATE OF ALASKA 1987 LEGISLATIVE SESSION
FISCAL NOTE

Bill Version:
REQUEST: Publish Date: V7/B7
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Agency: Fish and Ga
Distribution (by preparer ):
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ANCHORAGE WATERWAYS COUNCIL

801 W. Fireweed Lane,Suite 103 < Anchorage, Alaska 99503 < 277-9287

March 10, 1987
Committee on Health, Education
and Social Services
Pouch V
Juneau, Alaska 99811

Attn: Representative Niilo Koponen
Committee Chairman

Re: House Bill No. 109

Dear Representative Koponen:

The Anchorage Waterways Council (AWC) has reviewed HB109 and has
concluded that the bill should not be passed or should be substantially
revised. Our conclusions are based on the potential for adverse water
quality effects, and the subsequent threat to the health and welfare of
downstream users, if HB109 1is passed asit 1is now written. Our
specific comments are provided below by issue, with reference to
relevant section numbers in the bill.

DISCHARGE QUALITY BETTER THAN QUALITY RECEIVED
(Ref: Sections 1, 2, and 3 of HB109)

While the AWC concurs that it should not be the responsibility of the
user to clean up waters which do not meet water quality standards due
to natural causes or upstream users, we would like to point out
potential problems with this issue as it is written:

D The quality of the water received by the user should be
measured upstream of all influence by the user and should not
in any way have been affected by the user upstream of the
point of measurement. This concern relates to the potential
for the user to develop areas of the basin that could degrade
the water quality upstream of the location of intake by the
user.

2) All pertinent water quality parameters should be considered
in the evaluation. While turbidity may not increase during
use, other water quality parameters may do so. These other
parameters may include, but arenot limited to: inorganic
chemical contaminants such as arsenic, 1iron, lead, mercury,
and silver; organic chemical contaminants such as endrin,
lindane, and toxaphene; physical contaminants such as
temperature, total suspended solids, and total dissolved



solids; and total coliform bacteria contaminants. These
parameters, and others that may be added to the waters during
use, are likely to be a larger health threat than turbidity
and should be checked.

REGULATION ON THE USE OF WATER
(Ref; Section 3 of HB109)

Setting water quality regulations on the basis of "immediate downstream
use”™ Is not appropriate since water quality constituents c¢c?n be
transported large distances downstream. Following the argument that
the user should not be required to clean up the water more than what
would be in the stream naturally, downstream users should not be
required to clean up water discharged by an upstream user that has
greater concentrations of pollutants than what 1is naturally found in
the stream. Water quality regulations need to be based on all of the
downstream users that could be affected.

SMALL SCALE USE OF WATER
(Ref; Section 4 of HB109)

The use of small quantities of water without obtaining a permit has two
weaknesses:

1) Monitoring of the quantity of water used could not be
accomplished wunless some notification of the 1iIntent to
withdraw the water is given.

2) The lack of a formal application eliminates the ability to
identify what other water rights have been granted for that
reach of stream.

While the definitions of "significant amount of water™ are precise, a
quantification of the maximum amount of withdrawal should also be
expressed as a percentage of the existing stream Tflow so that the
stream is not dewatered during low flows.

The AWC has lessor concerns regarding the remainder of HB109. We think
that this bill should not be passed as it is currently written since it
requires substantial revisions to maintain adequate health and welfare
protection for downstream users. We would like to review the bill
again if you choose to retain and revise it. Please feel free to call
either Larry Rundquist (wk: 562-2514 hm; 279-7395) or me (wk: 261-4664
hm: 345-2453) if you have any questions.

Sincerely,

Maureen McCrea
President
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/ STEVE COWPER, GOVERNOR

/ 400 WILLOUGHBY AVE.

JUNEAU, ALASKA 99801-1796
PHONE: (907) 465-2400

DEPAItT M EM (H NATURAL HESOITICES

OFFICE OF THE COMMISSIONER /

April 8, 1987

(

The Honorable Niilo Koponen

The Honorable Johnr/ Ellis

Co-Chairmen, House Health, Education,
and Social Services Committee

Alaska State Legislature

P.O. Box V

Juneau, AK 99811

Dear Representatives Koponen and Ellis:
Subject: HB 109, an act relating to use of water.

Position: The Department of Natural Resources supports the
provisions of the bill that exempts small scale uses of
water from permit and notice requirements.

Background: Section 4 combined with Section 7 amends

AS 46.15 to allow the use of less than 5,000 gallons of
water in a single day or the recurring use of 500 gallons
per day from a single source without a permit or certificate
to appropriate, except when adverse impacts to existing
water rights or the public interest are identified.

Sections 5 and 6 amend AS 46.15.133 to exempt applications
to appropriate 1,000 gallons per day or less from the
current notice requirements, subject to certain exceptions
with respect to the number of users, the request of a
municipality, or if the source of water is from a stream
designated as anadromous.

Recommendation: The Department of Natural Resources
supports the changes described above. CSSB 98 currently
would grant the same notice exemption, but sets the level at
5,000 gallons per day and the department supports that
degree of change as well. In the experience of the depart-
ment, the appropriation of such amounts of water has not
caused significant problems. There are provisions in the
proposed amendments which require public notice if the
amount of water available is limited with respect to the
number of users, or upon request of municipalities.

10.J3LH
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STATE OF ALASKA

OFFICE OF THE GOVERNOR

BILL ANALYSIS

DEPARTMENT Health and j DIVISION BILL NUMBER SPONSOR

Social Services I Public Health HB 109 Representative Mike Miller
DEPARTMENT POSITION

The Department of Health and Social Services has no position on this bill. It does not

affect any areas of the Department®s or Division®s responsibility/.

PREPARED BY | DATE COMMISSIONER'S SIGNATURE DATE
Randall P. Bums, Special Assistant 02/20/87- o
02/2°/87
SUMMARY "
OTHER AGENCIES AFFECTED BY BILL CONSTITUENT GROUP(S) AFFECTED BY BILL
ORGANIZATIONAL SUPPORT FOR BILL ORGANIZATIONAL OPPOSITION TO BILL
FISCAL IMPACT: @ NONE O FISCAL NOTE ATTACHEO

BACKGROUND/LEGISLATIVE INTENT

ANALYSIS OF BILL/PROGRAM EFFECTS

AMENDMENTS PROPOSEO

PLEASE ATTACH A SEPARATE SHEET FOR ADDITIONAL COMMENTS OR ANALYSIS.

01-009 (Rev. 12/83)



HOUSE COMMITTEE REPORT

@
Date referred: 2/6/87 FURTHER REFERRALS: Resources
DATE:
Health, Education and
The Social Services Committee has considered HB 109

"An Act relating to the use of water."1

RECOMMENDS :
[ 1 vreplace with
[ 1 attached amendment(s)
do pass

[ 1 the same title
[ 1 a new title

do not pass

no recommendation

individual recommendations

additional referral to the Committee

ADOPTS: [ ] letter of intent

ATTACHES NEW FISCAL NOTE(s)

[ 1 fiscal impact [ ] same as previous fiscal note
[ 1 zero fiscal note published
[ ] zero with analysis [ ] same as previous zero fiscal

note published

SIGNING DO PASS: SIGNING OTHER RE ATIOHS:

Chairman®s signature





