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Mala  flegtslature

REPRESENTATIVE BILL HUDSON

o

February 5, 1987

Representative Koponen

Representative Ellis

Co-Chair - House Health, Education
and Social Services Committee

Alaska State Legislature

Juneau, Alaska 99811

Dear Representatives Koponen and Ellis:

COMMITTEES:

Tran]s_PEoggation

Telecommunications
Fis| erlfs
International Trade

Enclosed is a copy of a letter from Mr. Jon B. Wolfe, Executive Director
of the Older Alaskans Commission, 1in which he suggests an amendment to

HB 104.

I submit the suggestion to you for the Committee®s consideration.

Respectfully yours,

Enclosure



BILL NO: HOUSE BILL NO. 104 DATE: February 17, 1987

TITLE: An Act Relating to CONTACT: Barbara Miklos
Confidential Communications Executive Director
Between Victims and Victim Council on Domestic
Counselors and Amending Violence and
Alaska Rules of Evidence Sexual Assault
504 and 570

The Council on Domestic Violence and Sexual Assault supports HB 106
which makes victim counseling legally privileged and not subject to
defense discovery or subpoena. The development of crime victim
counseling programs resulted from efforts of the women"s movement
during the 1960s and 1970s to ameliorate social and psychological
injuries of rape victims. By the end of the 1970s, such efforts had
spread to the field of family violence, where similar counseling was
offered for victims. Today hundreds of programs around the country
and 21 programs in Alaska provide counseling to victims of sexual
assault and family violence.

This legislation is imoortant because it protects victims from further
dbuse by the system. Counseling may not benefit victims and, ir. fact, may
add to their trauma if the confidential communications exchanged between
victims and counselors during treatment can be used as evidence in criminal
proceedings. Victims often speak to their counselors about their fears and
feelings arising from the crime. Those who are under the impression that
they are revealing such information solely for therapeutic purposes often
feel betrayed when their counselors are compelled to disclose their
communication before the public at an open trial. Victims who realize in
advance that their communications may be subject to disclosure may avoid
counseling altogether.

The President®s Task Force on Victims of Crime recommended that legislation
be enacted making designated victim counseling legally privileged.

HB104, which was developed from a model law prepared by the Office for
Victims of Crime in the U.S. Department of Justice with technical
assistance from the Victim/Witness Project of the Criminal Justice

Section of the American Bar Association, would provide that protection

to the victim. The privilege prevents either party in a criminal or

civil case from compelling disclosure of the communications without

the victim"s consent.

To further the truth-finding process, the general rule in American
jurisprudence is that anyone called upon by either party in a case must
testify as to any knowledge that may bear on the case. However, certain
narrowly defined exceptions or "privileges"” exempt some ~formation from
this general rule. These include, for example, cvjmtfunications between
attorneys and their clients, physicians and their patiffs-s, and priests and
penitents.

John H. Kigmore, noted evidence scholar, has identified four elements
necessary for establishing a privilege. These are: (1) the communications
must originate in confidence; (2) confidentiality must be essential to the
proper maintenance of the relationship; (3) the relationship must be one
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society deems worthy of protecting; and (4) disclosure must injure the
relationship more than it benefits the litigation. Using Wigmore®"s test,
considerable arguments can be made for protecting counselor-victim
communications through passage of HB 104.

Counselor-victim communications originate in confidence. Counseling
generally takes place in private, one-on-one meetings between the counselor
and victim. Some clients are informed that their communications will

remain confidential; others assume such confidentiality.

Confidentiality is essential to the proper maintenance of the counselor-
victim relationship. Counseling requires a trusting, supportive relation—
ship to be effective, and confidentiality is an essential feature of this
relationship. Without it, few victims would discuss fully sensitive and
intimate matters essential for successful treatment.

The counselor-victim relationship is one society deems worthy of
protection. At least 15 states already extend a privilege of confiden—
tiality to sexual assault counselors and six states to family violence
counselors. Many states and local communities support counseling programs
for crime victims. In addition to benefiting victims directly, these
programs benefit society when they result in shorter term welfare,
disability, and unemployment payments to victims whose psychological
injuries inhibit their return to a productive life. Other benefits include
increased victim participation and cooperation in reporting and prosecuting
crime.

Disclosure injures the counselor-victim relationship more than it benefits
litigation. On the one hand, the potential of disclosure is likely to
deter victims from seeking assistance or from being as open with their
counselors as effective counseling requires. The sense of betrayal of
those victims who do undertake counseling and find their confidences
subsequently disclosed by their counselors may negate or significantly set
back their treatment. On the other hand, there is little relevant
information which disclosure could produce. Much of the information
counselors could provide would be hearsay and thus inadmissible as
evidence. Moreover, since detailed factual information about the crime is
generally not germane to the treatment process and is therefore not pursued
during counseling, the counselor®s knowledge about the facts and
circumstances of the crime is likely to be incomplete and more reflective
of the victim"s fears than the realities of the situation. Finally,
because the privilege only protects the communication of facts, but not the
underlying facts, admissible evidence which the counselor could provide
(e.g., independently observable facts) can usually be furnished by other
witnesses.

The Council on Domestic Violence and Sexual Assault, Department of
Public Safety, supports HB 104.

William R. Nix
Acting Commissioner
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CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution No. ™3 104

This bill amends AS 12.61 by adding a new section that
provides for the confidentiality of communications between the
victims of domestic violence and sexual abuse and wvictinm
counselors. The bill iu intended to prevent the prolongation of
the harmful psychological trauma experienced by victims that
sometimes occurs when the personal feeling of victims, expressed
during abuse counseling, are later recited during the trials of
abusers.

The bill will probably affect the admissibility of
evidence that the state uses 1in abuse cases, sometimes making it
more difficult to obtain convictions 1in criminal prosecutions.
Child in Need of Aid proceedings, where the victim is a young
child, and where the evidence provided by a counselor 1is useful
in corroborating the child"s testimony, will also be affected”
On the other hand, prohibiting counselor testimony will Tlimit
otherwise extraneous personal information that the defense
sometimes attempts to get into evidence that can have a
detrimental effect on a victim"s willingness and ability to
testify. Consequently, it is our view that this bill will hot
cause a marked 1increase or decrease in the resources needed by
the Department of Law to prosecute abuse cases, although it may
resr.It in fewer criminal convictions and fewer CINA proceedings
being brought due to insufficient evidence.
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JUNEAU. ALASKA 99811

OLDER ALASKANS COMMISSION PHONE: 19071 465-3250

February 3, 1987

Representative Bill Hudson
Alaska State Legislature
Post Office Box V

Juneau, Alaska 99811

Dear Representative Hudson:

I am writing to you as a member of the House Health Education end Social

Services Committee in regard to HB 104. This bill will establish
confidentiality requirements for counselors of the victims of domestic violence
and sexual assault. We believe this is a very important bill but are concerned

that an unintended result may be that persons required to report elder abuse
under AS 47.24 may not report due to their belief that to do so would violate

this proposed legislation.

This potential problem was apparently considered in the case of child abuse.
Page two line 19 paragraph (c) states, "This section does not relieve victinm
counselors of the duty to report suspected child abuse or neglect under

AS 47.17.020 or any evidence that the victim is about to commit a crime."” We
would like to offer as a simple amendment to this paragraph the following
insertion following line 20; "AS 47.17.020 or the duty of persons mandated to
report elder abuse under AS 47.24 or any evidence that the victim is about to

commit a crime..."

With this amendment or one of similar impact, the Older Alaskans Commission
would offer their support for HB 104.

Thank you for your consideration.
Sincerely,

Jon "WpTfFe
Executive Director

cc: Representative Cliff Davidson
Peggy Burgin, O0AC Chair
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AMENDMENT

FEB o 5 198/

Offered in the HOUSE sy ELLIS

TO: HB 104

Page 2, line 20, following "AS 47.17.020":

Insert ", suspected harm to an elderly person under AS 47.24.010,"

2/5/87



HB 104 - An Act relating to confidential communications between
victims and victim counselors; and amending Alaska Rules
of Evidence 504 and 510.
FILE CONTENTS

1)  HB 104
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IN THE HOUSE -1l p BY DAVIDSON

HOUSE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to confidential communications

between victims and victim counselors; and amending
Alaska Rules of Evidence 504 and 510."
BE ITENACTEDBY THE LEGISLATURE OF THE STATE OF ALASKA:
*Section 1. FINDINGS AND PURPOSE. (a) The legislature finds that:

(1) the emotional and psychological injuries that are inflicted
on victims of domestic violence and sexual assault are often more serious
than the physical injuries suffered;

(2) counseling is often a successful treatment to ease the real
and profound psychological trauma experienced by these victims and their
families;

(3) in the counseling process, victims of domestic violence and
sexual assault openly discuss their emotional reactions to the crime; these
reactions are often highly intertwined with their personal histories and
psychological profiles;

4 counseling of domestic violence and sexual assault victims
is most successful when the victims are assured their thoughts and feelings
will remain confidential and will not be disclosed without their permis—
sion; and

(5) confidentiality should be accorded all victims of domestic
violence and sexual assault who require counseling whether or not they are
able to afford the services of private psychiatrists or psychologists.

(b) The purpose of this Act is to extend to all victims of domestic

violence and sexual assault a testimonial privilege encompassing the

21
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contents of communications with a victim counselor and to render immune
from discovery or legal process the records of such communications main—
tained by the counselor.

* Sec. 2. AS 12.61 1is amended by adding new sections to read:

ARTICLE 2. VICTIM/COUNSELOR CONFIDENTIALITY.

Sec. 12.61.100. COMPULSORY DISCLOSURE OF COMMUNICATIONS PRO—
HIBITED. () A victim, victim counselor without the consent of the
victim, or a minor or 1incapacitated victim without the consent of a
custodial guardian or a guardian ad litem appointed upon application
of either party, may not be compelled to give testimony or to produce
records concerning confidential communications for any purpose 1in a
criminal, civil, legislative, or administrative proceeding.

(b) A victim or victim counselor may not be compelled to provide
testimony 1in a civil or criminal proceeding that would 1identify the
name, address, Jlocation, or telephone number of a safe house, abuse
shelter, or other facility that provided temporary emergency shelter
to the victim of the offense or transaction that is the subject of the
proceeding, unless the facility is a party to the proceeding.

(c) This section does not relieve victim counselors of the dutv
to report suspected child abuse or neglect under AS 47.17.020 or any
evidence that the victim is about to commit a crime. This section is

f

not intended to limit any other testimonial privilege available under

law.

Sec. 12.61.110. WAITVER . (@) A victim does not waive the pro—

tections provided in AS 12.61.100 by testifying in court about the
crime except that, if the victim partially discloses the contents of a

confidential communication 1in the course of testifying, then either

party may request the court to rule that justice requires the protec—

tions of AS 12.61.100 be waived, to the extent they apply to that

-2-
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portion of the communication. A waiver under this subsection applies
only to the extent necessary to require a witness to respond to
counsel®s questions concerning the confidential communication that are
relevant to the facts and circumstances of the case.

(b) A victim counselor may not waive the protections afforded to
a victim under AS 12.61.100 without the consent of the victim. How—
ever, 1T a victim brings suit against a victim counselor or the facil—
ity in which the victim counselor was employed or served as a volun—
teer at the time of the counseling relationship and the suit alleges
malpractice during the counseling relationship, the victim counselor
may testify or produce records regarding confidential communications
with the victim and is not liable for doing so.

Sec. 12.61.120. DEFINITIONS. In AS 12.61.100 - 12.61.120,

€D "confidential communication™ means information ex—

changed between a victim and a victim counselor in private or in the
presence of a third party who 1is necessary to facilitate communication
or further the counseling process and that 1is disclosed in the course
of the counselor®s treatment of the victim for an emotional or psycho—

logical <condition resulting from a sexual assault or domestic vio-—

lence ;

(2) "domestic violence™ has the meaning given 1in AS 25.-
35.060;

3) "sexual assault"” means an offense under AS 11.41.410 -
11.41.470;

(4) "victim™ means a person who consults a victim counselor

for assistance in overcoming adverse emotional or psychological
effects of a sexual assault or domestic violence;

(5) "victim counseling”™ means assessment, diagnosis, aﬁd
treatment to alleviate the adverse emotional or pSychological impact

-3-
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of a sexual assault or domestic violence on the victim, including

crisis intervention;

(6) "victim counseling center™ means a private organization
or unit of a government agency that has as one of its primary purposes
the treatment of victims for emotional or psychological conditions
resulting from a sexual assault or domestic violence;

@) "victim counselor” means an employee or supervised
volunteer of a victim counseling center or other facility that pro—
vides counseling to victims who is not affiliated with a law enforce—
ment agency or a prosecutor®"s office and whose duties include treating
victims for emotional or psychological <conditions resulting from a
sexual assault or domestic violence.

* Sec. 3. (a) AS 12.61.100 and 12.61.120, added by sec. 2 of this Act,
have the effect of amending Alaska Rule of Evidence 504 by extending an
evidentiary privilege to certain individuals who would not be entitled to
the privilege under Rule 504. Alaska Rule of Evidence 504(a)(3) limits the
psychotherapist-patient privilege to persons authorized to practice medi—
cine, while -engaged 1in diagnosis or treatment of a mental or emotional
condition, or persons licensed or certified as a psychologist or psycho—
logical examiner. AS 12.61.100 and 12.61.120 -extend the privilege to
employees or supervised volunteers of certain counseling centers if the
person®s duties include counseling, even if the person 1is not licensed or
certified as a physician or counselor.

) AS 12.61.110, added by sec. 2 of this Act, has the effect of
amending Alaska Rule of Evidence 510 by providing that, by testifying 1in
court, a patient does not waive the evidentiary privilege provided for in
AS 12.61.100, added by sec. 2 of this Act, unless the court orders that

there be a waiver.
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The Social Services committee has considered HB 104

"An Act relating to confidential communications between victims and victim
counselors; and amending Alaska Rules of Evidence 504 and 510."
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