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O f f e r e d :  5 / 1 5 / 8 7  5 - 0 5 5 3 T
R e f e r r e d :  Fi.ni.nce

Or i g i n a l  sponsor: C o g h i l l

1 IN T HE S E N A T E  BY  T HE L A B O R  A N D  C O M M E R C E  C O M M I T T E E

2 H O U S E  CS F O R  CS F O R  S E N A T E  B I L L  NO. 108 (L&C)

3 IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B ILL

6 F o r  an Act en t i t l e d :  "An Act r e l a t i n g  to d e c i s i o n s  of the c o m m i s s i o n e r  of

7 n a t u r a l  r e s o u r c e s  r e g a r d i n g  the e l i g i b i l i t y  of an

8 a p p l i c a n t  for a p i p e l i n e  r i g h t - o f - w a y  p e r m i t . "

9 BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF T H E  S T A T E  O F  A L A S K A :

10 * S e c t i o n  1. AS  3 6 . 3 5 . 1 0 0  is a m e n d e d  to read:

11 Sec. 3 8 . 3 5.100. D E C I S I O N  O N  A P P L I C A T I O N .  (a) T h e  c o m m i s s i o n e r

12 shall p r o m p t l y  d e t e r m i n e , in a w r i t t e n  f i n d i n g , on an  a p p l i c a t i o n

13 f i led u n d e r  AS  38.35.050, w h e t h e r  the a p p l i c a n t  is fit, w i l l i n g ^  and

14 able to p e r f o r m  the t r a n s p o r t a t i o n  or o t h e r  acts p r o p o s e d  in a m a n n e r

15 that w i l l  be r e q u i r e d  by the p r e s e n t  o r  f u ture p u b l i c  interest. In

16 m a k i n g  a d e t e r m i n a t i o n  the c o m m i s s i o n e r  s h a l l  c o n s i d e r  w h e t h e r  or n ot

17 (1) the p r o p o s e d  use of the r i g h t - o f - w a y  w i l l  u n r e a s o n a b l y

18 confl i c t  w i t h  e x i s t i n g  use s  of the land i n v o l v i n g  a s u p e r i o r  p u b l i c

19 interest;

20 (2) the a p p l i c a n t  has the t e c h n i c a l  a n d  f i n a ncial capabil-

21 ity to p r o t e c t  state and p r i v a t e  p r o p e r t y  in t e r e s t s ;

22 (3) the a p p l i c a n t  has the t e c h n i c a l  a n d  financial capabil-

23 ity to t a k e  a c t i o n  to the e x t e n t  r e a s o n a b l y  p r a c t i c a l  to

24 (A) p r e v e n t  a n y  s i g n i f i c a n t  a d v e r s e  e n v i r o n m e n t a l

25 impact, i n c l u d i n g  but not l i m i t e d  to, e r o s i o n  of the s u r f a c e  of

26 the land a n d  d a m a g e  to fis h  and w i l d l i f e  a n d  t h e i r  habitat;

27 (B) u n d e r t a k e  a ny n e c e s s a r y  r e s t o r a t i o n  or r e v e geta-

28 tion; and

29 (C) p r o t e c t  the i n t e rests of  i n d i v i d u a l s  l i ving in the
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1 g e n e r a l  a r e a  of the r i g h t - o f - w a y  w h o  r e l y  o n  fish, w i l d l i f e ^  a n d

2 b i o t i c  r e s o u r c e s  of  the are a  f or s u b s i s t e n c e  p u r p o s e s ;

3 (4) t he a p p l i c a n t  has the f i n a n c i a l  c a p a b i l i t y  to p a y

4 r e a s o n a b l y  f o r e s e e a b l e  d a m a g e s  for w h i c h  the a p p l i c a n t  may b e c o m e

5 liable on clai m s  a r i s i n g  f r o m  the c o n s t ruction, o p e r a t i o n ,  m a i n t e -

6 n a n c e A  or t e r m i n a t i o n  o f  the p i p e l i n e ^

7 (5) t he a p p l i c a n t  has a g r e e d  that i n  the c o n s t r u c t i o n  a n d

8 o p e r a t i o n  of a p i p e l i n e  w i t h i n  the r i g h t - o f - w a y  t h e  a p p l i c a n t  w i l l

9 c o m p l y  with, a nd r e q u i r e  c o n t r a c t o r s  a n d  t h e i r  s u b c o n t r a c t o r s  to

10 c o m ply with, a p p l i c a b l e  and v a l i d  laws a n d  r e g u l a t i o n s  r e g a r d i n g  the

11 h i r i n g  of r e s i d e n t s  of the s t a t e  t h e n  in  e f fect or that tak e  effe c t

12 s u b s e q u e n t l y .

13 (b) If the c o m m i s s i o n e r  m a k e s  the [THESE] d e t e r m i n a t i o n s  u n d e r

14 (a) of  this s e c t i o n  f a v o r a b l y  to th e  a p p l icant, the n  the c o m m i s s i o n e r

15 m a y  g r a n t  t he w h o l e  or par t  o f  the a p p l i cation. If the c o m m i s s i o n e r

16 m a k e s  the d e t e r m i n a t i o n s  u n d e r  (a)(1) - (5) of  this s e c t i o n  f a v o r a b l y

17 to the a p p l i c a n t  bu t  d e t e r m i n e s  tha t  the a p p l i c a n t  is n ot t h e n  fit,

18 w i l l i n g ,  a n d  a ble to p e r f o r m  u n d e r  the a p p l i c a t i o n ,  the c o m m i s s i o n e r

19 m a y  g r a n t  the a p p l i c a t i o n  u n d e r  a c o n d i t i o n a l  lease s u b j e c t  to con-

20 d i t i o n s  e s t a b l i s h e d  by the c o m m i s s i o n e r  that wil l  en s u r e  that the

21 a p p l i c a n t  will, w i t h i n  a p r e s c r i b e d  p e r i o d  of time not e x c e e d i n g  10

22 years, e s t a b l i s h  that t he a p p l i c a n t  is fit, w i l ling, a nd able, u n d e r

23 (a) of this secti o n ,  to p e r f o r m  the t r a n s p o r t a t i o n  o r  o t h e r  acts that

24 w i l l  be  r e q u i r e d  b y  the p r e s e n t  or future p u b l i c  interest. A n  appli-

25 cant is not e n t i t l e d  to a n o t i c e  o r  a u t h o r i z a t i o n  to p r o c e e d  to con-

26 struction, o r  its equ i v a l e n t ,  u n d e r  a c o n d i t i o n a l  l e ase u n t i l  t h e

27 c o m m i s s i o n e r  d e t e r m i n e s  in w r i t i n g  that the a p p l i c a n t  h a s  s a t i sfac-

28 torily e s t a b l i s h e d  that the a p p l i c a n t  is t h e n  fit, w i l l i n g ,  a nd able

to p e r f o r m  u n d e r  (a) of t h i s s e c t i on. Otherwise, the c o m m i s s i o n e r29
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shall d e n y  the a p p l i c a t i o n .

(c) The c o m m i s s i o n e r  m a y  o f f e r  the a p p l i c a n t  a lease o r  a c o n d i­

t ional lease u n d e r  this section. If the a p p l i c a n t  doe s  not a c c e p t  a 

lease o f f e r e d  u n d e r  this s e c t i o n  w i t h i n  30 days, the lease o f f e r e d  is 

w i t h d r a w n  [IN O R D E R  T O  G R A N T  T H E  W H O L E  OR P A R T  O F  T HE A P P L I C A T I O N  THE 

C O M M I S S I O N E R  S H A L L  O F F E R  A  L E A S E  TO T H E  A P P L I C A N T  F OR ITS A C C E P T A N C E  

T H R O U G H  S I G N I N G  OF T H E  L E A S E  A N D  A G R E E I N G  T O  C O M P L Y  W I T H  I T S  TERMS, 

C O N D I TIONS, A N D  O B L I G A T I O N S .  O N L Y  U P O N  P R O P E R  A C C E P T A N C E  O F  O F F E R E D  

L E A S E  BY  THE A P P L I C A N T  W I T H I N  30 DAYS A F T E R  ITS H A V I N G  BEE N  P R E S E N T E D  

IS TH E  G R A N T  O F  T HE A P P L I C A T I O N  C O N S U M M A T E D ] .

* Sec. 2. AS 3 8 . 3 5 . 1 0 0  is a m e n d e d  by a d d i n g  n e w  s u b s e c t i o n s  to read:

(d) The c o m m i s s i o n e r  shall i n c l u d e  in  a c o n d i t i o n a l  l e ase e ach 

r e q u i r e m e n t  a n d  c o n d i t i o n  of the c o v enants e s t a b l i s h e d  u n d e r  AS  38.-

35.120. The c o m m i s s i o n e r  m a y  a l s o  r e q u i r e  that the less e e  a g r e e  to 

a d d i t i o n a l  c o n d i t i o n s  that the c o m m i s s i o n e r  finds to be  in t he p u b l i c  

interest. In p l a c e  of t he c o v e n a n t  e s t a b l i s h e d  u n d e r  A S  38.35.- 

120(a)(9), the c o m m i s s i o n e r  s h all r e q u i r e  the lessee to a g ree that it 

w i l l  not transfer, assign, pledge, or  d i s p o s e  of in a n y  m a n n e r ,  d i­

rect l y  or  indirectly, its i n t e r e s t  i n  a c o n d i t i o n a l  r i g h t - o f - w a y  lease 

or a p i p e l i n e  s u b ject to the c o n d i t i o n a l  lease, u n l e s s  the c o m m i s­

sioner, a f t e r  c o n s i d e r i n g  the p u b l i c  i n t erest and i s s u i n g  w r i t t e n  

findings to s u b s t a n t i a t e  a d e c i s i o n  to a l l o w  the transfer, a u t h o r i z e s  

the transfer. T he c o m m i s s i o n e r  s h all also r e q u i r e  the less e e  to a g r e e  

not to a l l o w  the t r a n s f e r  of c o n t r o l  of  the less e e  w i t h o u t  the 

ap p r o v a l  of the c o m m i s s i o n e r ;  as use d  in  thi s  s u b s e c t i o n ,  " t r a n s f e r  of 

control of the l e s see" m e a n s  the t r a n s f e r  o f  30 p e r c e n t  or more, in 

the aggregate, of o w n e r s h i p  i n t erest in  the lessee i n  one or m ore 

t r a n s a c t i o n s  to one or m o r e  p e r s o n s  b y  one o r  m o r e  persons.

(e) The c o m m i s s i o n e r  shall r e q u i r e  a c o n d i t i o n a l  lessee to a g ree
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1 that

2 (1) i n  the a b s e n c e  of th e  a p p r o v a l  of the c o m m i s s i o n e r ,  a

3 t r a n s f e r  m a y  not r e l i e v e  the l e s s e e  of a n  o b l i g a t i o n  a s s u m e d  u n d e r  the

4 lease;

5 (2) a t r a nsfer, i n c l u d i n g  t h e  t r a n s f e r  of lessee, that

6 occu r s  w i t h o u t  the a p p r o v a l  o f  th e  c o m m i s s i o n e r  is i n e f f e c t i v e  to

7 t r a n s f e r  i n t e r e s t s  in a n d  o b l i g a t i o n s  u n d e r  t he lease; a n d

8 (3) a t r a n s f e r  c o n s t i t u t e s  a d e f a u l t  u n d e r  the lease.

9 (f) I n  an a p p l i c a t i o n  f o r  t he a p p r o v a l  u n d e r  (d) of this s e c t i o n

10 of a t r a n s f e r  of a n  i n t e r e s t ,  the c o m m i s s i o n e r  shall c o n s i d e r  w h e t h e r

11 the p r o p o s e d  t r a n s f e r e e  w i l l  be fit, w i l l i n g ,  an d  abl e  to p e r f o r m  the

12 t r a n s p o r t a t i o n  o r  o t h e r  acts p r o p o s e d  u n d e r  t he c o n d i t i o n s  e s t a b l i s h e d

13 in the c o n d i t i o n a l  l e ase and w h e t h e r  the t r a n s f e r  is in the p u b l i c

14 interest. I n  a p p r o v i n g  the t r a n s f e r  of a n  i n t e r e s t  u n d e r  (d) of  this

15 s e c t i o n  and this s u b s e c t i o n ,  the c o m m i s s i o n e r  m a y  impo s e  any c o n d i t i o n

16 on the t r a n s f e r  that t he c o m m i s s i o n e r  c o n s i d e r s  in the p u b l i c  inter-

17 est.

18 (g) If, d u r i n g  the t e r m  of a c o n d i t i o n a l  lease, the c o m m i s s i o n e r

19 d e t e r m i n e s  u n d e r  (a) of  this s e c t i o n  that the a p p l i c a n t  is fit, w i ll-

20 ing, a n d  a b l e  to p e r f o r m  the t r a n s p o r t a t i o n  o r  o t h e r  acts p r o p o s e d  in

21 a m a n n e r  that w i l l  be r e q u i r e d  by t he p r e s e n t  or  f u ture p u b l i c  inter-

22 est, t he c o m m i s s i o n e r  m a y  a m e n d  the c o n d i t i o n a l  r i g h t - o f - w a y  l e ase to

23 insert the c o v e n a n t  e s t a b l i s h e d  in A S  3 8 . 3 5 . 1 2 0 ( a ) ( 9 )  in p l a c e  of  the

24 c o v e n a n t  a g a inst a t r a n s f e r  e s t a b l i s h e d  unde- (d) and (e) of  this

25 section.

26 (h) T h e  i s s u a n c e  of a c o n d i t i o n a l  lease does not p r e v e n t  the

27 c o m m i s s i o n e r  fro m  i s s u i n g  o t h e r  c o n d i t i o n a l  o r  u n c o n d i t i o n a l  leases

28 for the same r i g h t - o f - w a y .  A  c o n d i t i o n a l  lease m ay be  r e v o k e d  at any

29 time that the c o m m i s s i o n e r  d e t e r m i n e s  that t he a p p l i c a n t  or

H C S  C S S B  1 0 8 (L& C) -4- S B 0 1 0 8 E
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c o n d i t i o n a l  lessee w i l l  not be fit, w i l l i n g ,  and able to p e r f o r m  

d u r i n g  the t e r m  of the lease or  w h e n  a n o t h e r  a p p l i c a n t  or  c o n d i t i o n a l  

lessee is d e t e r m i n e d  to be fit, w i l l i n g ,  and able to p e r f o r m  u n d e r  an 

a p p l i c a t i o n  or lease f o r  all or p a r t  of the r i g h t - o f - w a y .  A n  a p p l i­

cant or  c o n d i t i o n a l  lessee a c c r u e s  no  rights, i n c l u d i n g  p r e f e r e n c e  or  

p r i o r i t y  rights, to a p a r t i c u l a r  r i g h t - o f - w a y  u n t i l  the c o m m i s s i o n e r  

m a k e s  a d e t e r m i n a t i o n  that the a p p l i c a n t  or c o n d i t i o n a l  less e e  is the n  

fit, w i l l i n g ,  a nd able to p e r f o r m  the t r a n s p o r t a t i o n  or  o t h e r  acts 

p r o p o s e d  u n d e r  (a) of this section.

(i) T he c o m m i s s i o n e r  shall insert a p r o v i s i o n  i m p l e m e n t i n g  the 

re q u i r e m e n t s  of (a)(5) of this s e c t i o n  into eac h  a g r e e m e n t  e n t e r e d  

into by  the c o m m i s s i o n e r  for the c o n s t r u c t i o n  a n d  o p e r a t i o n  of a 

p i p e l i n e  w i t h i n  the state.
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STATE OF ALASKA

S E N A T E  

L e t t e r  of I n t e n t

CSSB 1 0 8 (RES) * ’ ■

T h e  J u d i c i a r y  committee, in c o n s i d e r i n g  SB-108, w a s  m a d e  
aware b y  a p r i n c i p a l  p r o p o n e n t  o f  t h e  bill (Yukon-Pacific 
Corporation) t h a t  in t h e  c o r p o r a t i o n ' s  p r o j e c t  d e s c r i p t i o n  and 
its s c o p e i n g  document, it h a s  s i g n i f i e d  its i n t e n t i o n  t o  
e n c o urage local h i r e  at all "TAGS" facilities; to p r o v i d e  
training for o p e r a t i o n  and m a i n t e n a n c e  personnel; t o  c omply 
w i t h  S t a t e  and Federal stand a r d s  w h i c h  are a p p l i c a b l e  o r  w h i c h  
will b e c o m e  applic a b l e  for t h e  A l a s k a  l a b o r  m a r k e t  and to u s e  
qu a l i f i e d  A l a s k a  labor in construction.

The c o m m i t t e e  w e l c o m e s  t h e s e  assurances. It is i n t e n d e d  
that in t h e  a d m i n i s t r a t i o n  of t h i s  chapter, t h e  c o m m i s s i o n e r  
will e n c o u r a g e  t h e  u t i l i z a t i o n  o f  q u a l i f i e d  A l a s k a  w o r k e r s  to 
the m a x i m u m  p o s s i b l e  extent.

i

Adopted May 9 ,  1987 .
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MEMORANDUM

To: All Members of the House Diftanc^ffiOTmfBtee

Frcm: Senator John B. Coghill Y

Re: CSSB 108 (Res), "An Act relating to decisions of the canmissioner
of Natura\J2esources regarding the eligibility 
of an applicant for a pipeline right-of-way 
permit."

Presently under AS 38.35.100(b), the Caimissioner of DNR must make the 
determination that the applicant is "fit, willing and able to perform 
the transportation" prior to issuance of a right-of-way lease permit.

Past interpretation of this standard has meant that any applicant must 
have the financial capability to go forth with the project which would 
utilize the right-of-way.

In today's world a right-of-way permit has a value all its own when 
negotiating financing. To make financing a condition of the ROW lease 
application hampers a project's chances of becoming a financial reality.

This bill amends the Right-of-Way Leasing Act so that the Caimissioner 
can condition a grant of right-of-way so that the applicant can receive 
the right-of-way but must demonstrate that it is "fit, willing and able" 
prior to bsing allowed to start construction on that right-of-way.

The current standard of "fit, willing and able" is not circumvented but 
the finding is postponed to a later phase in the process.

This legislation applies to all right-of-way applicants equally and 
allows those who have been seeking a permit to benefit frcm these 
provisions.

I believe it is important in these times to allow modifications in our 
statutes that assist industry in the real world, without lifting our 
standards.
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D E P A I K T M E N T  O F  N A T U R A B .  R E S O U R C E S

OFFICE OF THE COMMISSIONER

S T E V E  C O W P E R ,  G O V E R N O R

400 WILLOUGHBY AVE 
JUNEAU, ALASKA 99801 
PHONE: (907) 465-2400

February 16, 1987

The Honorable Lloyd Jones 
C h a irman
Senate Transportation Committee 
A l a s k a  State Legislature 
P.O. Box V  
Juneau, A K  99801

Dear Senator Jones:

S u b j e c t : Senate Bill 108, relating to decisions on
right-of-way lease applications.

P o s i t i o n : The Department of Natural Resource supports the
amendment to the oil and gas pipeline right-of-way leasing 
statute (AS 38.35.100(b)) described in this bill.

B a c k g r o u n d : Senate Bill 108 would allow the commissioner to
issue a conditional pipeline right-of-way lease even if the 
applicant is not presently "fit, willing and able."

The existing "fit, w i lling and able" standard requires the 
appli c a n t  to be nearly ready to begin construction before a 
right-of-way lease can be issued. In other words, financing 
has to be reasonably assured, gas sale contracts and markets 
in place, and construction designs substantially completed.

Th e  c o mmissioner currently has only one alternative to 
finding an applicant "fit, willing and able," and that is to 
deny the application. This bill would provide the 
c o m m i s s i o n e r  with an additional alternative; the ability to 
issue a conditional right-of-way lease, subject to 
conditions that ensure the applicant will become "fit, 
w i l l i n g  and able."

T h i s  bill would have a positive effect on the economic 
d e v e l o p m e n t  of pipeline projects in Alaska and would not 
r educe the "fit, willing and able" standards an applicant 
w o u l d  be required to m e e t  prior to actual construction of a 
pipeline.

10-J9LH



The Honorable Lloyd Jones -2- February 16, 1987

R e c o m m e n d a t i o n : T o  ensure that the applicant is required to
be c o m e  "fit, w i l l i n g  and able" w i t h i n  a reasonable period of 
time, add the words "within a prescribed amount of time" to 
line 15, after the word able.

P l e a s e  let me know if you w ould like additional information.

cc: Committee members
Governor's Legislative Liaison
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PUBLIC OPINION MESSAGE

TO: ALL MEMBERS 0? THE HOUSE OF REPRESENTATIVES
PROM: JEFF LOWENFELS
RE: SENATE BILL 108 ,  "THE PIPELINE BILL"
DATE: MAY 1 5 ,  1987

HBB CON N CCT'CUT AvC., N,W, 
• M»T0 ICOO 

WAQMlNHtON. b. O. l o a n  
'1311 iBi'Bio: 

Tc^ecoAiCM <1021 936 (027

As you know I am G enera l  C ounse l  f o r  Yukon P a c i f i c  
C o r p o r a t i o n .  We are  t r y i n g  our h a r d e s t  t o  b u i l d  a p i p e l i n e  to  
h e l p  r e v i v e  th e  A laskan  economy. In  a l l  s i n c e r i t y  we need to  s e e  
t h e  S t a t e  P i p e l i n e  R ig h t  Of Way L e a s in g  Act  amended - -  not  to  
g i v e  us a r i g h t  to  a p i p e l i n e  r i g h t  o f  way, but  t o  g i v e  us a t  
l e a s t  t h e  o p p o r t u n i t y  to  d e m o n str a te  t h a t  t h e  p r o j e c t  i s  worthy  
o f  One.

The B i l l  c u r r e n t l y  has la n g u a g e  in  i t  which w i l l
s u p p o rt  l o c a l  h i r e  s o  t h a t  s h o u ld  not  be an i s s u e .  What i s  an
i s s u e  i s  w hether  t h e  L e g i s l a t u r e  s u p p o r t s  th e  c o n c e p t  o f  a 
p i p e l i n e  p r o j e c t  which might su c c ee d  and which would g e t  our  
economy moving forward a g a in ,

Some o f  you know me as a la w y e r .  Others  know me as  a
garden c o l u m n i s t .  What I am, above a l l  e l s e ,  i s  an A la sk a n .  As
s u c h ,  I urge you to  su p p o r t  th e  House v e r s i o n  o f  SB108 so  t h a t  we 
can a l l  have a ch an ce  to  move t h i s  s t a t e  forw ard .  P l e a s e  Vote  
y e s  to  A l a s k a ’ s f u t u r e ,

s i g n e d ,

JSL/rmm
J e f f  L o w e n fe l s
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1 IN T H E  S E N A T E  BY T H E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E

2 H O U S E  CS F O R  CS F O R  S E N A T E  B I L L  NO. 108 (L&C)

3 IN T H E  L E G I S L A T U R E  O F  THE S T A T E  OF  A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 Fo r  an A c t  e n t itled: "An A c t  r e l a t i n g  to d e c i s i o n s  of the c o m m i s s i o n e r  of

7 n a t u r a l  r e s o u r c e s  r e g a r d i n g  the e l i g i b i l i t y  of an

8 a p p l i c a n t  for a p i p e l i n e  r i g h t - o f - w a y  p e r m i t . "

9 BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF T H E  S T A T E  O F  ALASKA:

10 * S e c t i o n  1. AS 3 8 . 3 5 . 1 0 0  is a m e n d e d  to read:

11 Sec. 38.35.100. D E C I S I O N  O N  A P P L I C A T I O N .  (a) T h e  c o m m i s s i o n e r

12 s h all p r o m p t l y  d e t e r m i n e , in  a w r i t t e n  f i n d i n g , on an a p p l i c a t i o n

13 f i l e d  u n d e r  AS 38.35.050, w h e t h e r  the a p p l i c a n t  is fit, w i l l i n g ^  and

14 able to p e r f o r m  the t r a n s p o r t a t i o n  or o t h e r  acts p r o p o s e d  in a m a n n e r

15 that w i l l  be r e q u i r e d  by the p r e sent o r  future p u b l i c  interest. In

16 m a k i n g  a d e t e r m i n a t i o n  the c o m m i s s i o n e r  s h all c o n s i d e r  w h e t h e r  or not

17 (1) the p r o p o s e d  use of the r i g h t - o f - w a y  w i l l  u n r e a s o n a b l y

18 c o n flict w i t h  e x i s t i n g  u ses of the land i n v o l v i n g  a s u p e r i o r  p u b l i c

19 interest;

20 (2) the a p p l i c a n t  has the t e c h n i c a l  a n d  f i n ancial capabil-

2 1  ity to p r o t e c t  state and p r i v a t e  p r o p e r t y  int e r e s t s ;

22 (3) the a p p l i c a n t  has the t e c h n i c a l  a n d  financial capabil-

23 ity to tak e  a c t i o n  to the exte n t  r e a s o n a b l y  p r a c t i c a l  to

24 (A) p r e v e n t  a n y  s i g n i f i c a n t  a d v e r s e  e n v i r o n m e n t a l

25 impact, i n c l u d i n g  but not l i m i t e d  to, e r o s i o n  of the s u r f a c e  of

26 the land a n d  d a m a g e  to f i s h  and w i l d l i f e  a nd their habitat;

27 (B) u n d e r t a k e  an y  n e c e s s a r y  r e s c o r a t i o n  or re v e g e t a -

28 tion; and

29 (C) p r o t e c t  the in t e r e s t s  of  i n d i v i d u a l s  l i v i n g  in the

S B 0 1 0 8 E - 1 - H C S  C S S B  1 0 8 (L&C)
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1 g e n e r a l  a r e a  of t he r i g h t - o f - w a y  w h o  r ely o n  fish, w i l d l i f e ^  a n d

2 b i o t i c  re s o u r c e s  of the a r e a  f o r  s u b s i s t e n c e  p u r p o s e s ;

3 (4) the a p p l i c a n t  has the f i n a n c i a l  c a p a b i l i t y  to p a y

4 r e a s o n a b l y  f o r e s e e a b l e  d a m a g e s  for w h i c h  the a p p l i c a n t  m ay b e c o m e

5 liable on claims a r i s i n g  fro m  the c o n s t r u c t i o n ,  o p e r a t i o n ,  m a i n t e -

6 n a n c e ^  or t e r m i n a t i o n  of  the p i p e l i n e ^

7 (5) the a p p l i c a n t  h as a g r e e d  tha t  i n  the c o n s t r u c t i o n  a n d

8 o p e r a t i o n  of  a p i p e l i n e  w i t h i n  the r i R h t - o f - w a y  t he a p p l i c a n t  w i l l

9 c o m p l y  with, and r e q u i r e  c o n t r a c t o r s  a n d  t h e i r  s u b c o n t r a c t o r s  to

10 c o m p ly with, a p p l i c a b l e  and v a l i d  laws an d  r e g u l a t i o n s  r e g a r d i n g  the

11 h i r i n g  of r e s i d e n t s  of the state t h e n  in e f f e c t  or that take e f f e c t

12 s u b s e q u e n t l y .

13 (b) If the c o m m i s s i o n e r  m a k e s  the [THESE] d e t e r m i n a t i o n s  u n d e r

14 (a) of this s e c t i o n  f a v o r a b l y  to th e  ap p l i c a n t ,  t h e n  the c o m m i s s i o n e r

15 m a y  g r ant t he w h o l e  or p art of the a p p l i c a t i o n .  If the c o m m i s s i o n e r

16 m a k e s  the d e t e r m i n a t i o n s  u n d e r  (a)(1) - (5) of this s e c t i o n  f a v o r a b l y

17 to the ap p l i c a n t  but d e t e r m i n e s  that the a p p l i c a n t  is n ot the n  fit,

18 w i l l i n g ,  and able to p e r f o r m  u n d e r  the a p p l i c a t i o n ,  the c o m m i s s i o n e r

19 m a y  g r ant the a p p l i c a t i o n  u n d e r  a c o n d i t i o n a l  lease s u b j e c t  to con-

20 d i t i o n s  e s t a b l i s h e d  by the c o m m i s s i o n e r  that w i l l  e n s u r e  that the

21 a p p l i c a n t  will, w i t h i n  a p r e s c r i b e d  p e r i o d  of time n ot e x c e e d i n g  10

22 years, e s t a b l i s h  that the a p p l i c a n t  is fit, w i l l i n g ,  a nd able, u n d e r

23 (a) of this section, to p e r f o r m  the t r a n s p o r t a t i o n  o r  o t h e r  acts that

24 w i l l  be  r e q u i r e d  b y  the p r e s e n t  o r  futu r e  p u b l i c  interest. An  appli-

25 cant is not e n t i t l e d  to a n o t i c e  o r  a u t h o r i z a t i o n  to  p r o c e e d  to con-

26 s t r u ction, o r  its equivalent, u n d e r  a c o n d i t i o n a l  lease u n t i l  the

27 c o m m i s s i o n e r  d e t e r m i n e s  in w r i t i n g  that t he a p p l i c a n t  h a s  s a t i sfac-

28 torily e s t a b l i s h e d  that the a p p l i c a n t  is t h e n  fit, w i l l i n g ,  a nd able

29 to p e r f o r m  u n d e r  (a) of this section. O t h e r w i s e ,  the c o m m i s s i o n e r
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s h a l l  d e n y  the appl i c a t i o n .

(c) The c o m m i s s i o n e r  m a y  o f f e r  the a p p l i c a n t  a lease or a c o n d i­

tional lease u n d e r  this section. If the a p p l i c a n t  does not a c c e p t  a 

lease o f f e r e d  u n d e r  this s e c t i o n  w i t h i n  30 days, the lease o f f e r e d  is 

w i t h d r a w n  [IN O R D E R  T O  G R A N T  T H E  W H O L E  O R  P A R T  O F  T HE A P P L I C A T I O N  T HE 

C O M M I S S I O N E R  S H A L L  O F F E R  A  L E A S E  TO T H E  A P P L I C A N T  FOR ITS A C C E P T A N C E  

T H R O U G H  S I G N I N G  OF  T H E  L E A S E  A N D  A G R E E I N G  T O  C O M P L Y  W I T H  ITS TERMS, 

CON D I T I O N S ,  A N D  O B L I G A T I O N S .  O N L Y  U P O N  P R O P E R  A C C E P T A N C E  OF O F F E R E D  

L E A S E  B Y  T HE A P P L I C A N T  W I T H I N  30 DAY S  A F T E R  ITS H A V I N G  B E E N  P R E S E N T E D  

IS THE G R A N T  O F  T H E  A P P L I C A T I O N  C O N S U M M A T E D ] .

* Sec. 2. AS 3 8 . 3 5 . 1 0 0  is a m e n d e d  by a d d i n g  n e w  s u b s e c t i o n s  to read:

(d) The c o m m i s s i o n e r  s h all i n c l u d e  i n  a c o n d i t i o n a l  lease e a c h  

r e q u i r e m e n t  a n d  c o n d i t i o n  of t he c o v e n a n t s  e s t a b l i s h e d  u n d e r  A S  38.-

35.120. The c o m m i s s i o n e r  m a y  a l s o  r e q u i r e  that the lessee a g r e e  to 

a d d i t i o n a l  c o n d i t i o n s  that the c o m m i s s i o n e r  finds to be  in the p u b l i c  

interest. In p l a c e  of the c o v e n a n t  e s t a b l i s h e d  u n d e r  AS  38.35.- 

1 2 0 ( a)(9), the c o m m i s s i o n e r  s h a l l  r e q u i r e  the less e e  to a g ree that it 

w i l l  not transfer, assign, p l e d g e ,  o r  d i s p o s e  of  in a ny m a n ner, d i­

rect l y  o r  in d i r e c t l y ,  its i n t e r e s t  i n  a c o n d i t i o n a l  r i g h t - o f - w a y  lease 

o r  a p i p e l i n e  s u b j e c t  to the c o n d i t i o n a l  lease, u n l e s s  th e  c o m m i s­

sioner, a f t e r  c o n s i d e r i n g  the p u b l i c  i n t e r e s t  and i s s u i n g  w r i t t e n  

f i n d i n g s  to s u b s t a n t i a t e  a d e c i s i o n  to  a l l o w  the transfer, a u t h o r i z e s  

the transfer. The c o m m i s s i o n e r  s h a l l  a lso r e q u i r e  the l e ssee to agree 

not to a l l o w  the t r a n s f e r  of c o n t r o l  of  the l e ssee w i t h o u t  the 

a p p r o v a l  of t h e  c o m m i s s i o n e r ;  as u s e d  in this sub s e c t i o n ,  " t r a n s f e r  of 

c o n trol of the lessee" m e a n s  t h e  t r a n s f e r  of 30 p e r c e n t  or  more, in 

the aggregate, of o w n e r s h i p  i n t e r e s t  in the l e ssee in  o n e  or mor e  

t r a n s a c t i o n s  to one or m o r e  p e r s o n s  b y  o ne or  m o r e  persons.

(e) The c o m m i s s i o n e r  s h a l l  r e q u i r e  a c o n d i t i o n a l  lessee to agree

S B 0 1 0 8 E  - 3 -  H C S  C S S B  1 0 8 ( L & C )
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1 that

2 (1) in  the a b s e n c e  of t he a p p r o v a l  of the c o m m i ssioner, a

3 t r a n s f e r  m a y  not r e l i e v e  the less e e  of a n  o b l i g a t i o n  a s s u m e d  u n d e r  the

4 lease;

5 (2) a transfer, i n c l u d i n g  th e  t r a n s f e r  of lessee, that

6 occu r s  w i t h o u t  th e  a p p r o v a l  of the c o m m i s s i o n e r  is i n e f f e c t i v e  to

7 t r a n s f e r  i n t e r e s t s  in a n d  o b l i g a t i o n s  u n d e r  t he lease; and

8 (3) a t r a n s f e r  c o n s t i t u t e s  a d e f a u l t  u n d e r  the lease.

9 (f) I n  an a p p l i c a t i o n  for the a p p r o v a l  u n d e r  (d) of this s e c t i o n

10 of a t r a n s f e r  of a n  i n t e r e s t ,  the c o m m i s s i o n e r  shall c o n s i d e r  w h e t h e r

11 the p r o p o s e d  t r a n s f e r e e  w i l l  be fit, w i l l i n g ,  and abl e  to p e r f o r m  the

12 t r a n s p o r t a t i o n  o r  o t h e r  acts p r o p o s e d  u n d e r  t he con d i t i o n s  e s t a b l i s h e d

13 in the c o n d i t i o n a l  lease a n d  w h e t h e r  the t r a n s f e r  is in the p u b l i c

14 interest. I n  a p p r o v i n g  the t r a n s f e r  of a n  i n t e r e s t  u n d e r  (d) of  this

15 s e c t i o n  and this sub s e c t i o n ,  the c o m m i s s i o n e r  m a y  impose any c o n d i t i o n

16 o n  the t r a n s f e r  that the c o m m i s s i o n e r  c o n s i d e r s  in the p u b l i c  inter-

17 est.

18 (g) If, d u r i n g  the t e r m  of a c o n d i t i o n a l  lease, the c o m m i s s i o n e r

19 d e t e r m i n e s  u n d e r  (a) of  this s e c t i o n  that the a p p l i c a n t  is fit, will-

20 ing, a n d  a b l e  to p e r f o r m  the t r a n s p o r t a t i o n  or o t h e r  acts p r o p o s e d  in

21 a m a n n e r  tha t  w i l l  be r e q u i r e d  by the p r e s e n t  or f u t u r e  p u b l i c  inter-

22 est, the c o m m i s s i o n e r  m a y  a m e n d  the c o n d i t i o n a l  r i g h t - o f - w a y  l e ase to

23 i n s e r t  the c o v e n a n t  e s t a b l i s h e d  in  A S  3 8 . 3 5 . 1 2 0 ( a ) ( 9 )  in p l a c e  of the

24 c o v e n a n t  a g a i n s t  a t r a n s f e r  e s t a b l i s h e d  u n d e r  (d) and (e) of this

25 section.

26 (h) T h e  i s s u a n c e  of a c o n d i t i o n a l  lease does not p r e v e n t  the

27 c o m m i s s i o n e r  from i s s u i n g  o t h e r  c o n d i t i o n a l  or  u n c o n d i t i o n a l  leases

28 for t he s ame r i g h t - o f - w a y .  A  c o n d i t i o n a l  lease m a y  be  r e v o k e d  at a ny

29 time that the c o m m i s s i o n e r  d e t e r m i n e s  t h a t  t he a p p l i c a n t  or
@
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c o n d i t i o n a l  lessee w i l l  not be fit, w i l l i n g ,  and a ble to p e r f o r m  

d u r i n g  the ter m  of the lease or w h e n  a n o t h e r  a p p l i c a n t  o r  c o n d i t i o n a l  

lessee is d e t e r m i n e d  to be fit, willing, and able to p e r f o r m  u n d e r  an 

a p p l i c a t i o n  or lease for all or par t  of the r i g h t - o f - w a y .  A n  a p p l i­

cant or  c o n d i t i o n a l  lessee a c c rues no rights, i n c l u d i n g  p r e f e r e n c e  or 

p r i o r i t y  rights, to a p a r t i c u l a r  r i g h t - o f - w a y  u n til the c o m m i s s i o n e r  

m a k e s  a d e t e r m i n a t i o n  that the a p p l i c a n t  or c o n d i t i o n a l  lessee is t h e n  

fit, w i l l i n g ,  a n d  able, to p e r f o r m  the t r a n s p o r t a t i o n  or o t h e r  acts 

p r o p o s e d  u n d e r  (a) of this section.

(i) T h e  c o m m i s s i o n e r  shall insert a p r o v i s i o n  i m p l e m e n t i n g  the 

r e q u i r e m e n t s  of (a)(5) of this s e c t i o n  into e a c h  ag r e e m e n t  e n t e r e d  

into by  the c o m m i s s i o n e r  for the c o n s t r u c t i o n  a nd o p e r a t i o n  of a 

p i p e l i n e  w i t h i n  the state.
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O f f e r e d :  5 / 1 5 / 8 7
R e f e r r e d :  F i n a n c e

5 - 0 5 5 3 T

O r i g i n a l  sponsor: C o g h i l l

1 IN T H E  S E N A T E  BY  T H E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E

2 H O U S E  CS F OR CS F OR S E N A T E  B I L L  NO. 108 (L&C)

3 IN T H E  L E G I S L A T U R E  OF T H E  S T A T E  O F  A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 F or an  Act entitled: " An Act r e l a t i n g  to d e c i s i o n s  of the c o m m i s s i o n e r  of

7 n a t u r a l  r e s o u r c e s  r e g a r d i n g  t he e l i g i b i l i t y  of an

8 a p p l i c a n t  f or a p i p e l i n e  r i g h t - o f - w a y  p e r m i t . "

9 B E  IT E N A C T E D  BY  T H E  L E G I S L A T U R E  OF  TH E  S T A T E  O F  ALASKA:

10 * S e c t i o n  1. A S  3 8 . 3 5 . 1 0 0  is a m e n d e d  to read:

11 Sec. 38.35.100. D E C I S I O N  ON A P P L I C A T I O N .  (a) T he c o m m i s s i o n e r

12 shall p r o m p t l y  d e t e r m i n e , in a w r i t t e n  f i n d i n g , on  an a p p l i c a t i o n

13 f i led u n d e r  A S  38.35.050, w h e t h e r  the a p p l i c a n t  is fit, w i l l i n g ^  and

14 able to p e r f o r m  the t r a n s p o r t a t i o n  o r  o t h e r  acts p r o p o s e d  in a m a n n e r

15 that w i l l  be r e q u i r e d  by the p r e s e n t  or f u t u r e  p u b l i c  interest. In

16 m a k i n g  a d e t e r m i n a t i o n  the c o m m i s s i o n e r  s h a l l  c o n s i d e r  w h e t h e r  or  not

17 (1) the p r o p o s e d  u se of the r i g h t - o f - w a y  w i l l  u n r e a s o n a b l y

18 c o n f l i c t  w i t h  e x i s t i n g  uses of the l and i n v o l v i n g  a s u p e r i o r  p u b l i c

19 interest;

20 (2) the a p p l i c a n t  h as the t e c h n i c a l  a n d  f i n a n c i a l  capabil-

21 ity to p r o t e c t  s t ate and p r i v a t e  p r o p e r t y  interests;

22 (3) the a p p l i c a n t  h a s  the t e c h n i c a l  and f i n a ncial capabil-

23 ity to take a c t i o n  to the e x tent r e a s o n a b l y  p r a c t i c a l  to

24 (A) p r e v e n t  a ny s i g n i f i c a n t  a d v e r s e  e n v i r o n m e n t a l

25 impact, i n c l u d i n g  but not l i m i t e d  to, e r o s i o n  of the s u r f a c e  of

26 the land and d a m a g e  to f i s h  a nd w i l d l i f e  a n d  t h eir habitat;

27 (B) u n d e r t a k e  a ny n e c e s s a r y  r e s t o r a t i o n  or r e v e g e t a -

28 tion; a nd

29 (C) p r otect the i n t e r e s t s  of i n d i v i d u a l s  livi n g  in  the
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g e n e r a l  a r e a  of the r i g h t - o f - w a y  w h o  r e l y  o n  fish, w i l d l i f e ^  and 

b i o t i c  r e s o u r c e s  of t he a r e a  for s u b s i s t e n c e  purposes;

(4) the a p p l i c a n t  h as the f i n a n c i a l  c a p a b i l i t y  to pay 

r e a s o n a b l y  f o r e s e e a b l e  d a m a g e s  f o r  w h i c h  the a p p l i c a n t  m a y  b e c o m e  

l i a b l e  o n  clai m s  a r i s i n g  f r o m  t he c o n s t r u c t i o n ,  operation, m a i nte- 

n a n c e ^  o r  t e r m i n a t i o n  of the p i p e l i n e ^

(5) the a p p l i c a n t  has a g r e e d  that in th e  c o n s t r u c t i o n  and 

o p e r a t i o n  of a p i p e l i n e  w i t h i n  the r i R h t - o f - w a y  the ap p l i c a n t  wil l  

c o m p l y  w i th, a nd r e q u i r e  c o n t r a c t o r s  and t h e i r  s u b c o n t r a c t o r s  to 

c o m p l y  with, a p p l i c a b l e  a n d  v a l i d  laws and r e g u l a t i o n s  r e g a r d i n g  the 

h i r i n g  of r e s i d e n t s  of the state then in e f f e c t  o r  that tak e  effect 

s u b s e q u e n t l y .

(b) If the c o m m i s s i o n e r  m a k e s  the [THESE] d e t e r m i n a t i o n s  u n d e r

(a) of  this s e c t i o n  f a v o r a b l y  to the app l i c a n t ,  t h e n  the c o m m i s s i o n e r

m a y  g r ant the w h o l e  or  part of the a p p l i c a t i o n .  If the c o m m i s s i o n e r

m a k e s  the d e t e r m i n a t i o n s  u n d e r  (a)(1) - (5) of this s e c t i o n  f a v o r a b l y

to the a p p l i c a n t  but d e t e r m i n e s  that the a p p l i c a n t  is not t hen fit.

»
w i l l i n g ,  a nd abl e  to p e r f o r m  u n d e r  the a p p l i c a t i o n ,  the c o m m i s s i o n e r  

m ay g r ant the a p p l i c a t i o n  u n d e r  a c o n d i t i o n a l  lease subject to c o n­

d i t i o n s  e s t a b l i s h e d  by the c o m m i s s i o n e r  that w i l l  e n sure that the 

a p p l i c a n t  will, w i t h i n  a p r e s c r i b e d  p e r i o d  of time not e x c e e d i n g  10 

y e ars, e s t a b l i s h  that the a p p l i c a n t  is fit, w i l l i n g ,  a nd able, u n d e r

(a) of this section, to p e r f o r m  the t r a n s p o r t a t i o n  or o t h e r  acts that 

w i l l  be  r e q u i r e d  by the p r e s e n t  o r  futu r e  p u b l i c  interest. A n  a p p l i­

cant is n ot e n t i t l e d  to a n o t i c e  o r  a u t h o r i z a t i o n  to p r o c e e d  to c o n­

str u c t i o n ,  or  its e q u i v a l e n t ,  u n d e r  a c o n d i t i o n a l  lease u n t i l  the 

c o m m i s s i o n e r  d e t e r m i n e s  in w r i t i n g  that the a p p l i c a n t  has s a t i s f a c­

tori l y  e s t a b l i s h e d  that the a p p l i c a n t  is t h e n  fit, willing, an d  able 

to p e r f o r m  u n d e r  (a) of this section. O t h e r w i s e ,  the c o m m i s s i o n e r



1 s h all d e n y  the application.

2 (c) The c o m m i s s i o n e r  m ay o f f e r  t he a p p l i c a n t  a lease or  a condi-

3 t i o n a l  lease u n d e r  this section. If the a p p l i c a n t  does n ot a c c e p t  a

4 l e ase o f f e r e d  u n d e r  this s e c t i o n  w i t h i n  30 days, the lease o f f e r e d  is

5 w i t h d r a w n  [IN O R D E R  TO  G R A N T  T H E  W H O L E  O R  P A R T  OF  TH E  A P P L I C A T I O N  THE

6 C O M M I S S I O N E R  S H A L L  O F F E R  A  L E A S E  TO  T H E  A P P L I C A N T  F O R  ITS A C C E P T A N C E

7 T H R O U G H  S I G N I N G  OF  T H E  L E A S E  A N D  A G R E E I N G  T O  C O M P L Y  W I T H  IT S  TERMS,

8 C O N D I T I O N S ,  A N D  OBLIGATIONS. O N L Y  U P O N  P R O P E R  A C C E P T A N C E  OF O F F E R E D

9 L E A S E  B Y  T H E  A P P L I C A N T  W I T H I N  30 D AYS A F T E R  ITS H A V I N G  B E E N  P R E S E N T E D

10 IS T H E  G R A N T  O F  THE A P P L I C A T I O N  C O N S U M M A T E D ] .

11 *  Sec. 2. AS  3 8 . 3 5 . 1 0 0  is a m e n d e d  by a d d i n g  n e w  s u b s e c t i o n s  to read:

12 (d) The c o m m i s s i o n e r  shall i n c l u d e  in a c o n d i t i o n a l  l e ase e a c h

13 r e q u i r e m e n t  and c o n d i t i o n  of the c o v e n a n t s  e s t a b l i s h e d  u n d e r  AS  38.-

14 35.120. T he c o m m i s s i o n e r  m a y  also r e q u i r e  that the l e s s e e  a g ree to

15 a d d i t i o n a l  co n d i t i o n s  that the c o m m i s s i o n e r  finds to be i n  the p u b l i c

16 interest. In p l a c e  of the c o v e n a n t  e s t a b l i s h e d  u n d e r  AS  38.35.-

17 120(a)(9), the c o m m i s s i o n e r  shall r e q u i r e  the l e s s e e  to agree that it

18 w i l l  not transfer, assign, pledge, or  d i s p o s e  of in  any m a n ner, di-

19 r e c t l y  or  indirectly, its i n t e r e s t  in a c o n d i t i o n a l  r i g h t - o f - w a y  lease

20 or a p i p e l i n e  subject to the c o n d i t i o n a l  lease, u n l e s s  the commis-

21 sioner, a f t e r  c o n s i d e r i n g  the p u b l i c  i n t e r e s t  a n d  i s s u i n g  w r i t t e n

22 f i n dings to s u b s t a n t i a t e  a d e c i s i o n  to a l l o w  the t r a nsfer, a u t h o r i z e s

23 the t r a n sfer. T h e  c o m m i s s i o n e r  s h all a lso r e q u i r e  the lessee to agree

24 not to a l l o w  the t r a n s f e r  of c o n t r o l  of the lessee w i t h o u t  the

25 a p p r o v a l  of  the comm i s s i o n e r ;  as u s e d  in this sub s e c t i o n ,  " t r a n s f e r  of

26 c o n t r o l  of the lessee" m e a n s  the t r a n s f e r  of 30 p e r c e n t  or more, in

27 the a g g r egate, of o w n e r s h i p  inter e s t  in the l e s s e e  in one or  m o r e

28 t r a n s a c t i o n s  to one or  m o r e  p e r s o n s  by  one o r  m o r e  persons.

29 (e) The c o m m i s s i o n e r  shall r e q u i r e  a c o n d i t i o n a l  l e ssee to a g ree
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1 that

2 (1) in  the a b s e n c e  of the a p p r o v a l  of the c o m m i s s i o n e r ,  a

3 t r a n s f e r  m a y  not r e l i e v e  the l e ssee of a n  o b l i g a t i o n  a s s u m e d  u n d e r  the

4 lease;

5 (2) a t r a nsfer, i n c l u d i n g  the t r a n s f e r  of lessee, that

6 occu r s  w i t h o u t  th e  a p p r o v a l  of the c o m m i s s i o n e r  is i n e f f e c t i v e  to

7 t r a n s f e r  i n t e r e s t s  in a n d  o b l i g a t i o n s  u n d e r  the lease; an d

8 (3) a t r a n s f e r  c o n s t i t u t e s  a d e f a u l t  u n d e r  the lease.

9 (f) In an a p p l i c a t i o n  f or the a p p r o v a l  u n d e r  (d) of this s e c t i o n

10 of a t r a n s f e r  of a n  interest, the c o m m i s s i o n e r  s h all c o n s i d e r  w h e t h e r

11 the p r o p o s e d  t r a n s f e r e e  w i l l  be fit, w i l ling, a nd a b l e  to p e r f o r m  the

12 t r a n s p o r t a t i o n  or o t h e r  acts p r o p o s e d  u n d e r  the c o n d i t i o n s  e s t a b l i s h e d

13 in  the c o n d i t i o n a l  lease and w h e t h e r  the t r a n s f e r  is in the p u b l i c

14 interest. In  a p p r o v i n g  the t r a n s f e r  of a n  i n t e r e s t  u n d e r  (d) of  this

15 s e c t i o n  and this s u b s ection, the c o m m i s s i o n e r  m a y  i m pose a ny c o n d i t i o n

16 on  the t r a n s f e r  t hat the c o m m i s s i o n e r  c o n s i d e r s  in t he p u b l i c  inter-

17 est.

18 (g) If, d u r i n g  the ter m  of a c o n d i t i o n a l  lease, the c o m m i s s i o n e r

19 d e t e r m i n e s  u n d e r  (a) of this s e c t i o n  that the a p p l i c a n t  is fit, will-

20 ing, a n d  a b l e  to p e r f o r m  the t r a n s p o r t a t i o n  or  o t h e r  acts p r o p o s e d  in

21 a m a n n e r  that w i l l  be r e q u i r e d  by t he p r e s e n t  or  f u t u r e  p u b l i c  inter-

22 est, the c o m m i s s i o n e r  m a y  a m e n d  the c o n d i t i o n a l  r i g h t - o f - w a y  lease to

23 insert the c o v e n a n t  e s t a b l i s h e d  in A S  3 8 . 3 5 . 1 2 0 ( a ) ( 9 )  in p l a c e  of  the

24 c o v e n a n t  a g a inst a t r a n s f e r  e s t a b l i s h e d  u n d e r  (d) a n d  (e) of this

25 section.

26 (h) T h e  issuance of a c o n d i t i o n a l  lease does not p r e v e n t  the

27 c o m m i s s i o n e r  f rom i s s u i n g  o t h e r  c o n d i t i o n a l  o r  u n c o n d i t i o n a l  leases

28 f or the same r i g h t - o f - w a y .  A  c o n d i t i o n a l  lease m a y  b e  r e v o k e d  at any

29 time that the c o m m i s s i o n e r  d e t e r m i n e s  that the a p p l i c a n t  or
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c o n d i t i o n a l  l e s s e e  w i l l  not be fit, w i l l i n g ,  a n d  a b l e  to p e r f o r m  

d u r i n g  the t e r m  of the lease or w h e n  a n o t h e r  a p p l i c a n t  o r  c o n d i t i o n a l  

lessee is d e t e r m i n e d  to be fit, w i l l i n g ,  an d  abl e  to p e r f o r m  u n d e r  an 

a p p l i c a t i o n  or lease for all or p art of the r i g h t - o f - w a y .  A n  a p p l i­

cant or  c o n d i t i o n a l  lessee a c c r u e s  no rights, i n c l u d i n g  p r e f e r e n c e  or 

p r i o r i t y  r i g hts, to a p a r t i c u l a r  r i g h t - o f - w a y  u n t i l  t he c o m m i s s i o n e r  

m a k e s  a d e t e r m i n a t i o n  that the a p p l i c a n t  or c o n d i t i o n a l  l e ssee is t h e n  

fit, w i l l i n g ,  a n d  a b l e  to p e r f o r m  the t r a n s p o r t a t i o n  or  o t h e r  acts 

p r o p o s e d  u n d e r  (a) of this section.

(i) T h e  c o m m i s s i o n e r  shall insert a p r o v i s i o n  i m p l e m e n t i n g  the 

r e q u i r e m e n t s  of (a)(5) of this s e c t i o n  into e a c h  a g r e e m e n t  e n t e r e d  

into by the c o m m i s s i o n e r  f or the c o n s t r u c t i o n  a n d  o p e r a t i o n  of a 

p i p e l i n e  w i t h i n  the state.
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O f f e r e d :  5 / 4 / 8 7
R e f e r r e d :  F i n a n c e

5 - 0 5 5 3 F

O r i g i n a l  sponsor: C o g h i l l

1 IN T H E  S E N A T E  B Y  T H E  R E S O U R C E S  C O M M I T T E E

2 CS F OR S E N A T E  B I L L  NO. 108 (Resources)

3 IN T H E  L E G I S L A T U R E  OF  TH E  S T A T E  O F  A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A B I L L

6 For an  Act entitled: " An A c t  r e l a t i n g  to d e c i s i o n s  of the c o m m i s s i o n e r  of

7 n a t u r a l  r e s o u r c e s  r e g a r d i n g  the e l i g i b i l i t y  of an

8 ap p l i c a n t  f or a p i p e l i n e  r i g h t - o f - w a y  p e r m i t . "

9 BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T ATE OF ALASKA:

10 * S e c t i o n  1. AS 3 8 . 3 5 . 1 0 0  is a m e n d e d  to read:

11 Sec. 38.35.100. D E C I S I O N  ON A P P L I C A T I O N .  (a) The c o m m i s s i o n e r

12 shall p r o m p t l y  de t e r m i n e ,  on  an a p p l i c a t i o n  f i led u n d e r  A S  38 . 3 5 . 0 5 0 ,

13 w h e t h e r  the a p p l i c a n t  is fit, w i l l i n g ^  and abl e  to p e r f o r m  the trans-

14 p o r t a t i o n  or  o t h e r  acts p r o p o s e d  in a m a n n e r  that w i l l  be  r e q u i r e d  by

15 the p r e s e n t  or f u t u r e  p u b l i c  interest. In m a k i n g  a d e t e r m i n a t i o n  the

16 c o m m i s s i o n e r  s h a l l  c o n s i d e r  w h e t h e r  or not

17 (1) the p r o p o s e d  u se of the r i g h t - o f - w a y  w i l l  u n r e a s o n a b l y

18 c o n flict w i t h  e x i s t i n g  uses of the land i n v o l v i n g  a s u p e r i o r  p u b l i c

19 interest;

20 (2) the a p p l i c a n t  has the t e c h n i c a l  and f i n a n c i a l  c a p abil-

21 ity to p r o t e c t  s t a t e  a nd p r i v a t e  p r o p e r t y  interests;

22 (3) the a p p l i c a n t  has t he te c h n i c a l  and f i n a n c i a l  c a p abil-

23 ity to take a c t i o n  to the exte n t  r e a s o n a b l y  p r a c t i c a l  to

24 (A) p r e v e n t  any s i g n i f i c a n t  a d v e r s e  e n v i r o n m e n t a l

25 impact, i n c l u d i n g  but n ot l i m i t e d  to, e r o s i o n  of t he s u r f a c e  of

26 the l and a n d  d a m a g e  to f i s h  a n d  w i l d l i f e  and t h e i r  h a b i t a t ;

27 (B) u n d e r t a k e  any n e c e s s a r y  r e s t o r a t i o n  or  r e v e g e t a -

28 tion; and

29 (C) p r o t e c t  the i n t e r e s t s  of i n d i v i d u a l s  l i v i n g  in the
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1 g e n e r a l  area of the r i g h t - o f - w a y  w h o  rely on  fish, w i l d l i f e ^  a nd

2 b i o t i c  re s o u r c e s  of tne area for s u b s i s t e n c e  p u r p o s e s ;

3 (4) the a p p l i c a n t  has the f i n a ncial c a p a b i l i t y  to pa y

4 r e a s o n a b l y  f o r e s e e a b l e  d a m a g e s  f or w h i c h  the a p p l i c a n t  m a y  b e c o m e

5 liable on claims a r i s i n g  f r o m  the cons t r u c t i o n ,  o p e r ation, ma.inte-

6 nance, or t e r m i n a t i o n  of the p i p e l i n e ^

7 (5) the a p p l i c a n t  has a g r e e d  that in the c o n s t r u c t i o n  an d

8 o p e r a t i o n  of  a p i p e l i n e  w i t h i n  the r i g h t - o f - w a y  the a p p l i c a n t  w i l l

9 comply w i t h  and r e q u i r e  c o n t r a c t o r s  and t h eir s u b c o n t r a c t o r s  to comp l y

10 w i t h  a p p l i c a b l e  a nd v a l i d  laws a nd r e g u l a t i o n s  r e g a r d i n g  the h i r i n g  of

11 r e s i dents of  the s t ate the n  in  e f fect or  that take effe c t  s u b s e q u e n t -

12 1*.

13 (b) If the c o m m i s s i o n e r  m a k e s  the [THESE] d e t e r m i n a t i o n s  u n d e r

14 (a) of this s e c t i o n  f a v o r a b l y  to the a p p l icant, t h e n  the c o m m i s s i o n e r

15 m ay g r ant the w h o l e  or part of the appl i c a t i o n .  If the c o m m i s s i o n e r

16 makes the d e t e r m i n a t i o n s  u n d e r  (c)(1) - (5) of  this s e c t i o n  f a v o r a b l y

17 to the a p p licant but d e t e r m i n e s  that the a p p licant is n ot t h e n  fit,

18 willinR, a nd able to p e r f o r m  u n d e r  the appl i c a t i o n ,  the c o m m i s s i o n e r

19 m a y  grant the a p p l i c a t i o n  s u b j e c t  to c o n d i t i o n s  e s t a b l i s h e d  by the

20 c o m m i s s i o n e r  that w i l l  e n s u r e  that the a p p l i c a n t  will, w i t h i n  a pre-

21 s c r i b e d  p e r i o d  of time not e x c e e d i n g  10 years, e s t a b l i s h  that the

22 a p p l icant is fit, w i l l i n g ,  a n d  able, u n d e r  (a) of this section, to

23 p e r f o r m  the t r a n s p o r t a t i o n  or  o t h e r  acts that wil l  be r e q u i r e d  by the

24 p r e s e n t  or futu r e  p u b l i c  interest. A n  a p p l i c a n t  is not e n t i t l e d  to a

25 n o tice or a u t h o r i z a t i o n  to p r o c e e d  to c o n s t ruction, or its equ i v a l e n t ,

26 u n d e r  a c o n d i t i o n a l  lease u n t i l  the c o m m i s s i o n e r  d e t e r m i n e s  in w r i t i n g

27 that the a p p l i c a n t  h as s a t i s f a c t o r i l y  e s t a b l i s h e d  that the a p p l i c a n t

28 is t h e n  fit, w i l ling, a nd a b l e  to p e r f o r m  u n d e r  (a) of this section.

29 Otherwise, the c o m m i s s i o n e r  shall d e n y  the application.
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1 (c) Th e  c o m m i s s i o n e r  m a y  o f f e r  the a p p l i c a n t  a lease u n d e r  this

2 section. If the a p p l i c a n t  does n ot a c c e p t  a lease o f f e r e d  u n d e r  this

3 s e c t i o n  w i t h i n  30 days, the lease o f f e r e d  is w i t h d r a w n  [IN O R D E R  TO

4 G R ANT THE W H O L E  O R  P A R T  OF T H E  A P P L I C A T I O N  TH E  C O M M I S S I O N E R  S H A L L

5 O F F E R  A  L E A S E  TO  TH E  A P P L I C A N T  F O R  ITS A C C E P T A N C E  T H R O U G H  S I G N I N G  OF

6 T HE L E A S E  A N D  A G R E E I N G  TO C O M P L Y  W I T H  ITS TERMS, C O N D I T I O N S ,  A N D

7 OBLIGATIONS. O N L Y  U P O N  P R O P E R  A C C E P T A N C E  OF  O F F E R E D  L E A S E  BY T H E

8 A P P L I C A N T  W I T H I N  30 D A Y S  A F T E R  ITS H A V I N G  B E E N  P R E S E N T E D  IS T H E  G R A N T

9 OF  T HE A P P L I C A T I O N  C O N S U M M A T E D ] .

10 * Sec. 2. AS  38 . 3 5 . 1 0 0  is a m e n d e d  by  a d d i n g  n e w  s u b s e c t i o n s  to read:

11 (d) The c o m m i s s i o n e r  shall i n c l u d e  in a c o n d i t i o n a l  l e ase e a c h

12 req u i r e m e n t  and c o n d i t i o n  of the c o v e n a n t s  e s t a b l i s h e d  u n d e r  AS  38.-

13 35.120. T he c o m m i s s i o n e r  m a y  als o  r e q u i r e  that the l e s s e e  a g r e e  to

14 a d d i t i o n a l  co n d i t i o n s  that the c o m m i s s i o n e r  finds to be in the p u b l i c

15 interest. In  p l a c e  of  the c o v e n a n t  e s t a b l i s h e d  u n d e r  A S  38.35.-

16 120(a)(9), the c o m m i s s i o n e r  shall r e q u i r e  the lessee to a g r e e  t h a t  it

17 will not transfer, assign, pledge, or d i s p o s e  of in any m a n n e r ,  di-

18 r e c t l y  or indirectly, its i n t e r e s t  in a c o n d i t i o n a l  r i g h t - o f - w a y  lease

19 or a p i p e l i n e  subject to the c o n d i t i o n a l  lease, u n l e s s  the commis-

20 sioner, a f t e r  c o n s i d e r i n g  the p u b l i c  i n t erest, a u t h o r i z e s  the trans-

21 fer. The c o m m i s s i o n e r  s h all also r e q u i r e  the lessee to a g r a e  not to

22 a l l o w  the t r a n s f e r  of c o n t r o l  of the lessee w i t h o u t  the a p p r o v a l  of

23 the commissioner; as u s e d  i n  this sub s e c t i o n ,  " t r a n s f e r  of c o n t r o l  of

24 the lessee" m e ans the t r a n s f e r  of 30 p e r c e n t  or  more, in  the aggre-

25 gate, of o w n e r s h i p  i n t e r e s t  in the l e ssee in one o r  m o r e  t r a n s a c t i o n s

26 to o ne or m o r e  p e r s o n s  by o ne or m o r e  p e r sons.

27 (e) T he c o m m i s s i o n e r  shall r e q u i r e  a c o n d i t i o n a l  l e ssee to a g r e e

28 that

29 (1) in the a b s e n c e  of the a p p r o v a l  of the c o m m i s s i o n e r ,  a
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1 t r a n s f e r  m ay not r e l i e v e  the l e s s e e  of a n  o b l i g a t i o n  a s s u m e d  u n d e r  the

2 lease;

3 (2) a transfer, i n c l u d i n g  the t r a n s f e r  of lessee, that

4 occurs w i t h o u t  the a p p roval of the c o m m i s s i o n e r  is i n e f f e c t i v e  to

5 t r a n s f e r  in t e r e s t s  in a n d  o b l i g a t i o n s  u n d e r  t he lease; and

6 (3) a t r a n s f e r  c o n s t i t u t e s  a d e f a u l t  u n d e r  the lease.

7 (f) In an a p p l i c a t i o n  f or the a p p r o v a l  u n d e r  (d) of this s e c t i o n

8 of a t r a n s f e r  of a n  interest, the c o m m i s s i o n e r  shall c o n s i d e r  w h e t h e r

9 the p r o p o s e d  t r a n s f e r e e  w i l l  be fit, w i l l i n g ,  a n d  a b l e  to p e r f o r m  the

10 t r a n s p o r t a t i o n  or o t h e r  acts p r o p o s e d  u n d e r  the c o n d i t i o n s  e s t a b l i s h e d

11 in the c o n d i t i o n a l  lease and w h e t h e r  the t r a n s f e r  is in the p u b l i c

12 interest. I n  a p p r o v i n g  the t r a n s f e r  of a n  i n t e r e s t  u n d e r  (d) of  this

13 s e c t i o n  and this s u b s ection, the c o m m i s s i o n e r  m a y  i m p o s e  a n y  c o n d i t i o n

14 o n  the t r a n s f e r  that the c o m m i s s i o n e r  c o n s i d e r s  in t he p u b l i c  inter-

15 est.

16 (g) If the c o m m i s s i o n e r  d e t e r m i n e s  u n d e r  (a) of this s e c t i o n

17 that the ap p l i c a n t  is fit, w i l l i n g ,  and a ble to p e r f o r m  the tr a n s p o r -

18 t a tion or o t h e r  acts p r o p o s e d  in a m a n n e r  that w i l l  be  r e q u i r e d  by the

19 p r e s e n t  or future p u b l i c  interest, the c o m m i s s i o n e r  m ay a m e n d  the

20 con d i t i o n a l  r i g h t - o f - w a y  lease to insert the c o v e n a n t  e s t a b l i s h e d  in

21 AS  3 8 . 3 5 . 1 2 0 ( a ) ( 9 )  in p l a c e  of the c o v e n a n t  a g a i n s t  a  t r a n s f e r  estab-

22 lished u n d e r  (d) a nd (e) of this section.

23 (h) T he i s s u a n c e  of a c o n d i t i o n a l  lease does not p r e v e n t  the

24 c o m m i s s i o n e r  from i s s u i n g  o t h e r  c o n d i t i o n a l  o r  u n c o n d i t i o n a l  leases

25 for the same r i g h t -of-way. A n  a p p l i c a n t  or  c o n d i t i o n a l  lessee a c c r u e s

26 no p r i o r i t y  rights to a p a r t i c u l a r  r i g h t - o f - w a y  u n t i l  the c o m m i s s i o n e r

27 m a k e s  a d e t e r m i n a t i o n  that the a p p l i c a n t  o r  c o n d i t i o n a l  lessee is t hen

28 fit, w i l l i n g ,  and able to p e r f o r m  the t r a n s p o r t a t i o n  or o t h e r  acts

29 p r o p o s e d  u n d e r  (a) of this section.
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(i) T h e  c o m m i s s i o n e r  shall i n sert a p r o v i s i o n  i m p l e m e n t i n g  the 

r e q u i r e m e n t s  of (a)(5) of this s e c t i o n  into e ach ag r e e m e n t  e n t e r e d  

into b y  the c o m m i s s i o n e r  f or the c o n s t r u c t i o n  a n d  o p e r a t i o n  of a 

p i p e l i n e  w i t h i n  the state.
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3 IN T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 F or a n  Act e n t i tled: " A n  A c t  r e l a t i n g  to d e c i s i o n s  on  r i g h t - o f - w a y  lease

7 a p p l i c a t i o n s ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

8 BE IT E N A C T E D  BY  T HE L E G I S L A T U R E  O F  T H E  S T ATE O F  ALASKA:

9 * S e c t i o n  1. AS 3 8 . 3 5 . 1 0 0  is a m e n d e d  to read:

10 Sec. 3 8 . 3 5.100. D E C I S I O N  O N  A P P L I C A T I O N .  (a) The c o m m i s s i o n e r

11 shall p r o m p t l y  d e t e r m i n e ,  on  an  a p p l i c a t i o n  f i l e d  u n d e r  A S  38 . 3 5 . 0 5 0 ,

12 w h e t h e r  the a p p l i c a n t  is fit, w i l l i n g  a n d  able to p e r f o r m  the trans-

•
13 p o r t a t i o n  o r  o t h e r  acts p r o p o s e d  in a m a n n e r  that w i l l  be r e q u i r e d  by

14 the p r e s e n t  or f u ture p u b l i c  interest. In m a k i n g  a d e t e r m i n a t i o n  the

15 c o m m i s s i o n e r  s h all c o n s i d e r  w h e t h e r  or n o t

16 (1) the p r o p o s e d  u s e  of the r i g h t - o f - w a y  w i l l  u n r e a s o n a b l y

17 c o n f l i c t  w i t h  e x i s t i n g  uses of the land i n v o l v i n g  a s u p e r i o r  p u b l i c

18 interest;

19 (2) the a p p l i c a n t  has the t e c h n i c a l  and f i n a n c i a l  c a p a b i l -

20 ity to p r o t e c t  s t ate a n d  p r i v a t e  p r o p e r t y  interests;

21 (3) the a p p l i c a n t  has the t e c h n i c a l  and f i n a n c i a l  c a p a b i l -

22 ity to take a c t i o n  to the e x tent r e a s o n a b l y  p r a c t i c a l  to

23 (A) p r e v e n t  any s i g n i f i c a n t  a d v e r s e  e n v i r o n m e n t a l

24 impact, i n c l u d i n g  but n ot l i m i t e d  to, e r o s i o n  o f  the s u r f a c e  of

25 the l a n d  a n d  d a m a g e  to f i s h  a n d  w i l d l i f e  a nd t h e i r  h a b i t a t ;

26 (B) u n d e r t a k e  any n e c e s s a r y  r e s t o r a t i o n  o r  r e v e g e t a -

27 tion; a nd

28 (C) p r o t e c t  the i n t e r e s t s  of i n d i v i d u a l s  l i ving in the

29 g e n e r a l  a r e a  of t he r i g h t - o f - w a y  w h o  r e l y  on fish, w i l d l i f e  a n d
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b i o t i c  r e s o u r c e s  of the are a  f or s u b s i s t e n c e  p u r p o s e s ;

(4) the a p p l i c a n t  has the f i n a n c i a l  c a p a b i l i t y  to p a y  

r e a s o n a b l y  f o r e s e e a b l e  d a m a g e s  for w h i c h  the a p p l i c a n t  m ay b e c o m e  

liable on  clai m s  a r i s i n g  fro m  the c o n s t r u c t i o n ,  operation, m a i n t e n a n c e  

o r  t e r m i n a t i o n  of the p i p e l i n e ^

(5) the ap p l i c a n t  has a g r e e d  that in the c o n s t r u c t i o n  a n d  

o p e r a t i o n  of a p i p e l i n e  w i t h i n  the r i g h t - o f - w a y  t he a p p l i c a n t  w i l l  

c o m p l y  w i t h  a nd r e q u i r e  c o n t r a c t o r s  and t h e i r  s u b c o n t r a c t o r s  to c o m p l y  

w i t h  a p p l i c a b l e  a n d  v a l i d  laws and r e g u l a t i o n s  r e g a r d i n g  the h i r i n g  of  

r e s i d e n t s  of the state t hen i n  effect or that take effect s u b s e q u e n t­

l y

(b) If the c o m m i s s i o n e r  m a kes the [THESE] d e t e r m i n a t i o n s  u n d e r  

( a ) of  this s e c t i o n  f a v o r a b l y  to t h e  a p p l icant, t h e n  the c o m m i s s i o n e r  

m a y  g r a n t  the w h o l e  oi part of the a p p l i c a t i o n .  If the c o m m i s s i o n e r  

m a k e s  the d e t e r m i n a t i o n s  u n d e r  (a)(1) - (5) of  this s e c t i o n  f a v o r a b l y  

to the ap p l i c a n t  bu t  d e t e r m i n e s  that the a p p l i c a n t  is not t h e n  fit, 

wi l l i n g ,  and able to p e r f o r m  u n d e r  t he a p p l i c a t i o n ,  the c o m m i s s i o n e r  

m a y  g r ant the a p p l i c a t i o n  subject to c o n d i t i o n s  e s t a b l i s h e d  by t h e 

c o m m i s s i o n e r  that w i l l  e n s u r e  that the a p p l i c a n t  will, w i t h i n  a p r e­

s c r i b ed p e r i o d  of time not e x c e e d i n g  10 years, e s t a b l i s h  t h a t the 

a p p l i c a n t  is fit, w i l l i n g ,  an d  able, u n d e r  (a) of this s e c tion, to 

p e r f o r m  the t r a n s p o r t a t i o n  or o t h e r  acts that w i l l  be  r e q u i r e d b y  t h e 

p r e s e n t  or f u ture p u b l i c  interest. A n  a p p l i c a n t  is not e n t i t l e d  to a 

n o t i c e  or a u t h o r i z a t i o n  to p r o c e e d  to c o n s t r u c t i o n ,  or  its e q u i v a l e n t ,  

u n d e r  a c o n d i t i o n a l  lease u n t i l  the c o m m i s s i o n e r  d e t e r m i n e s  in w r i t i n g  

that the a p p l i c a n t  has s a t i s f a c t o r i l y  e s t a b l i s h e d  that t he a p p l i c a n t

is the n  fit, w i l l i n g , a n d  able to p e r f o r m  u n d e r  ( a ) of t h i s  s e c t ion.

O t h e r w i s e ,  th e  c o m m i s s i o n e r  s h all d e n y  t h e  app l i c a t i o n .

(c) T h e  c o m m i s s i o n e r  m a y  o f f e r  the a p p l i c a n t  a lease u n d e r  this
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1 section. If  the a p p l i c a n t  does n o t  a c c e p t  a  lease o f f e r e d  u n d e r  this

2 s e c t i o n  w i t h i n  30 days, the lease o f f e r e d  is w i t h d r a w n  [IN O R D E R  TO

3 G R A N T  T H E  W H O L E  O R  P A R T  OF  T H E  A P P L I C A T I O N  T H E  C O M M I S S I O N E R  S H A L L

4 O F F E R  A  L E A S E  T O  T HE A P P L I C A N T  F O R  ITS A C C E P T A N C E  T H R O U G H  S I G N I N G  OF

5 TH E  L E A S E  A N D  A G R E E I N G  TO C O M P L Y  W I T H  ITS TERMS, C O N D I T I O N S ,  A N D

6 O B L I G A T I O N S .  O N L Y  U P O N  P R O P E R  A C C E P T A N C E  O F  O F F E R E D  L E A S E  BY T HE

7 A P P L I C A N T  W I T H I N  30 D A Y S  A F T E R  I T S  H A V I N G  B E E N  P R E S E N T E D  IS T H E  G R A N T

8 OF  T H E  A P P L I C A T I O N  C O N S U M M A T E D ]  .

9 *  Sec. 2. A S  3 8 . 3 5 . 1 0 0  is a m e n d e d  b y  a d d i n g  n e w  s u b s e c t i o n s  to read:

10 (d) T h e  c o m m i s s i o n e r  shall i n c l u d e  in  a c o n d i t i o n a l  lease eac h

11 r e q u i r e m e n t  and c o n d i t i o n  of  the c o v e n a n t s  e s t a b l i s h e d  u n d e r  AS 38.-

12 35.120. T h e  c o m m i s s i o n e r  m a y  a l s o  r e q u i r e  that t h e  less e e  agree to

13 a d d i t i o n a l  c o n d i t i o n s  that the c o m m i s s i o n e r  finds to be i n  the p u b l i c

14 interest. In  p l a c e  of t h e  c o v e n a n t  e s t a b l i s h e d  u n d e r  A S  38.35.-

15 120(a)(9), the c o m m i s s i o n e r  shall r e q u i r e  the l e s s e e  to agree that it

16 w i l l  not t r a n s f e r ,  assign, p l e dge, or d i s p o s e  of in a n y  manner, di-

17 r e c t l y  or i n d i r e c t l y ,  its i n t e r e s t  in a c o n d i t i o n a l  r i g h t - o f - w a y  lease

18 or a p i p e l i n e  s u b j e c t  to the c o n d i t i o n a l  lease, u n l e s s  the commis-

19 sioner, a f t e r  c o n s i d e r i n g  the p u b l i c  i n t e r e s t ,  a u t h o r i z e s  t he trans-

20 fer. The c o m m i s s i o n e r  s h all a lso r e q u i r e  the lessee to a g r e e  not to

21 a l l o w  the t r a n s f e r  of c o n t r o l  of the l e s s e e  w i t h o u t  th e  a p p r o v a l  of

22 the c o m m i s s i o n e r ;  as u s e d  i n  this sub s e c t i o n ,  " t r a n s f e r  of c o n trol of

23 the l e s see" m e a n s  the t r a n s f e r  of  30 p e r c e n t  or m o re, i n  the aggre-

24 gate, of o w n e r s h i p  i n t e r e s t  in t he less e e  in  one o r  m o r e  t r a n s a c t i o n s

25 to o n e  or m o r e  p e r s o n s  by o ne or  m o r e  p e r sons.

26 (e) T h e  c o m m i s s i o n e r  shall r e q u i r e  a c o n d i t i o n a l  less e e  to a g ree

27 that

28 (1) i n  the a b s e n c e  of the a p p r o v a l  of t he c o m m i s s i o n e r ,  a

29 t r a n s f e r  m a y  not r e l i e v e  th e  l e s s e e  of an  o b l i g a t i o n  a s s u m e d  u n d e r  the
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1 lease;

2 (2) a transfer, i n c l u d i n g  the t r a n s f e r  of  lessee, that

3 o c c u r s  w i t h o u t  the a p p r o v a l  of the c o m m i s s i o n e r  is i n e f f e c t i v e  to

4 t r a n s f e r  i n t e r e s t s  i n  a nd o b l i g a t i o n s  u n d e r  the lease; and

5 (3) a t r a n s f e r  c o n s t i t u t e s  a d e f a u l t  u n d e r  the lease.

6 (f) In a n  a p p l i c a t i o n  for the a p p r o v a l  u n d e r  (d) of thi s  s e c t i o n

7 of  a t r a n s f e r  of an  interest, the c o m m i s s i o n e r  shall c o n s i d e r  w h e t h e r

8 the p r o p o s e d  t r a n s f e r e e  w i l l  be fit, w i l l i n g ,  an d  able to p e r f o r m  the

9 t r a n s p o r t a t i o n  or o t h e r  acts p r o p o s e d  u n d e r  the con d i t i o n s  e s t a b l i s h e d

10 in the c o n d i t i o n a l  lease and w h e t h e r  the t r a n s f e r  is in t h e  p u b l i c

11 interest. In  a p p r o v i n g  the t r a n s f e r  of an  i n t e r e s t  u n d e r  (d) of this

12 s e c t i o n  and t h i s  s u b s ection, t he c o m m i s s i o n e r  m a y  impo s e  any c o n d i t i o n

13 o n  the t r a n s f e r  that the c o m m i s s i o n e r  c o n s i d e r s  in the p u b l i c  inter-

14 est.

15 (g) If t he c o m m i s s i o n e r  d e t e r m i n e s  u n d e r  (a) of this s e c t i o n

16 that the a p p l i c a n t  is fit, willing, a n d  abl e  to p e r f o r m  the transpor-

17 t a t i o n  or  o t h e r  acts p r o p o s e d  in  a m a n n e r  that w i l l  be r e q u i r e d  by the

18 p r e s e n t  or  f u t u r e  p u b l i c  interest, th e  c o m m i s s i o n e r  m ay a m e n d  the

19 c o n d i t i o n a l  r i g h t - o f - w a y  lease to insert the c o v enant e s t a b l i s h e d  in

20 AS 3 8 . 3 5 . 1 2 0 ( a ) ( 9 )  in p l ace of the c o v e n a n t  against a t r a n s f e r  estab-

21 lish e d  u n d e r  (d) a n d  (e) of this section.

22 (h) T he i s s u a n c e  of a c o n d i t i o n a l  lease doe s  n ot p r e v e n t  the

23 c o m m i s s i o n e r  f r o m  i s s u i n g  o t h e r  c o n d i t i o n a l  or u n c o n d i t i o n a l  leases

24 f or the same r i g h t - o f - w a y .  A n  a p p l i c a n t  or  c o n d i t i o n a l  lessee a c c r u e s

25 no p r i o r i t y  r i g h t s  to a p a r t i c u l a r  r i g h t - o f - w a y  u n t i l  the c o m m i s s i o n e r

26 m a k e s  a d e t e r m i n a t i o n  that the a p p l i c a n t  o r  c o n d i t i o n a l  l e s s e e  is then

27 fit, w i l l i n g ,  and able to p e r f o r m  the t r a n s p o r t a t i o n  or o t h e r  acts

28 p r o p o s e d  u n d e r  (a) of  this section.

29 (i) T he c o m m i s s i o n e r  shall insert a p r o v i s i o n  i m p l e m e n t i n g  the
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1 r e q u i r e m e n t s  of (a)(5) of this s e c t i o n  into eac h  a g r e e m e n t  e n t e r e d

2 into by the c o m m i s s i o n e r  f or the c o n s t r u c t i o n  a n d  o p e r a t i o n  of a

3 p i p e l i n e  w i t h i n  the state.

4 * Sec. 3. A S  38 is a m e n d e d  b y  a d d i n g  a n e w  c h a p t e r  to read:

5 C H A P T E R  36. R E S I D E N T  E M P L O Y M E N T  P R E F E R E N C E  U N D E R  S T A T E  R I G H T S - O F - W A Y .

6 A R T I C L E  I. H I R I N G  PRE F E R E N C E .

7 Sec. 38.36.010. S T ATE POLICY. It is t he p o l i c y  of the s t ate to

8 d e v e l o p  the state to p r o v i d e  the m a x i m u m  b e n e f i t  to the p e o p l e  of the

9 state as r e q u i r e d  by the C o n s t i t u t i o n  of  the State of A l a s k a .  Th e

10 b e n e f i t s  i n c l u d e  e m p l o y m e n t  o p p o r t u n i t i e s  in p r o j e c t s  u n d e r  A S  38.35

11 for re s i d e n t s  q u a l i f i e d  for the emp l o y m e n t ,  as w e l l  as r e c e i p t  of

12 state r e v e n u e  f r o m  the dev e l o p m e n t .

13 Sec. 38.36.020. L E G I S L A T I V E  FINDINGS. (a) T he l e g i s l a t u r e

14 finds that

15 (1) b e c a u s e  of its u n i q u e  c l i m a t e  and its d i s t a n c e  f r o m  the

16 contiguous states, the state has h i s t o r i c a l l y  s u f f e r e d  f r o m  u n i q u e

17 social, seasonal, g e o g r a p h i c ,  and e c o n o m i c  c o n d i t i o n s  tha t  r e s u l t  in

18 an u n s t a b l e  economy;

19 (2) t he u n s t a b l e  e c o n o m y  is a h a r d s h i p  o n  the r e s i d e n t s  of

20 the state a n d  is a g g r a v a t e d  by t he large n u m b e r s  of s e a s o n a l  a nd

21 transient n o n r e s i d e n t  w o r k e r s ;

22 (3) the rate of u n e m p l o y m e n t  a m ong re s i d e n t s  o f  the state

23 is one of the h i g h e s t  in the nation;

24 (4) the state has one of  the h i g h e s t  r a t i o s  of  n o n r e s i d e n t -

25 t o - r esident w o r k e r s  in the nation;

26 (5) the s t ate h as a c o m p e l l i n g  i n t e r e s t  in r e d u c i n g  the

27 level of u n e m p l o y m e n t  a m o n g  its r e s i dents;

28 (6) the c o n s t r u c t i o n  i n d u s t r y  in t he s t a t e  a c c o u n t s  for a

29 s u b s t a n t i a l  p e r c e n t a g e  of t he a v a i l a b l e  employment;
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(7) c o n s t r u c t i o n  w o r k e r s  r e c e i v e  a g r e a t e r  p e r c e n t a g e  of 

the u n e m p l o y m e n t  b e n e f i t s  p a i d  by the state tha n  is typical of o t h e r

-s;

(8) c h r o n i c  u n e m p l o y m e n t  c an b r e e d  s e vere social p r o b l e m s

i n c l u d i n g  a l c o h o l i s m  a nd d o m e s t i c  v i o l ence;

(9) the r ate of u n e m p l o y m e n t  in the c o n s t r u c t i o n  i n d u s t r y

in the s t a t e  is h i s t o r i c a l l y  h i g h e r  t h a n  the rate of u n e m p l o y m e n t  in 

o t h e r  i n d u s t r i e s  in t he state;

(10) the i n f l u x  of  n o n r e s i d e n t  c o n s t r u c t i o n  w o r k e r s  c o n t r i­

butes to o r  causes the h i g h  u n e m p l o y m e n t  rat e  a m o n g  resident c o n s t r u c­

tio n  w o r k e r s  b e c a u s e  n o n r e s i d e n t  w o r k e r s  c o m pete w i t h  r e s i d e n t s  for 

the l i m i t e d  n u m b e r  of a v a i l a b l e  c o n s t r u c t i o n  jobs;

(11) the r i g h t s - o f - w a y  o n  s t ate l and ar e  o w n e d  by the s t ate

a nd b e l o n g  to the r e s i d e n t s  of t he state;

(12) the v a s t  m a j o r i t y  of the state's r e v e n u e  is d e r i v e d

from inco m e  r e s u l t i n g  from the d e v e l o p m e n t  of the state r a t h e r  tha n  

from o t h e r  forms of taxation;

(13) b e c a u s e  the s t ate has no  p e r s o n a l  inco m e  tax or s a les

tax, n o n r e s i d e n t  w o r k e r s  u se s e r vices p r o v i d e d  by the state but do not

c o n t r i b u t e  f a i r l y  to the c o sts of t h ose services; and

(14) A. ikans, m o r e  t h a n  the r e s i d e n t s  of o t h e r  states,

s u f f e r  e c o n o m i c a l l y  w h e n  n o n r e s i d e n t s  d i s p l a c e  q u a l i f i e d  r e s i d e n t s

since r e s i d e n t  w o r k e r s  c o n t r i b u t e  local taxes as w ell as t h e i r  share

of the r o y a l t i e s  f r o m  n a t u r a l  resources.

(b) Th e  l e g i s l a t u r e  f u r t h e r  finds that

(1) th e  f i n d i n g s  of t he D e p a r t m e n t  of L a b o r  of the State of 

A l a s k a  in its repo r t  e n t i t l e d  " N o n r e s i d e n t s  W o r k i n g  in A l a s k a  in 1985" 

su p port the n e e d  for a r e s i d e n t  h i r i n g  pre f e r e n c e ;

(2) there is a n e e d  f or timely, a c c u r a t e  i n f o r m a t i o n  on  the
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1 n u m b e r  of n o n r e s i d e n t  a n d  r e s i d e n t  w o r k e r s  in i n d u s t r i e s  in the state;

2 (3) the s t a t e  has a c o n t i n u i n g  i n t e r e s t  in  d e t e r m i n i n g

3 w h e t h e r  indirect b e n e f i t s ,  i n c l u d i n g  e m p l o y m e n t  o p p o r t u n i t i e s ,  f r o m

4 state e x p e n d i t u r e s ,  c o n s t r u c t i o n  p r o j e c t s , a n d  a g r e e m e n t s  c o n c e r n i n g

5 the d e v e l o p m e n t  o f  the s t a t e ' s  re s o u r c e s  a c c r u e  to r e s i d e n t s  of the

6 state or  to n o n r e s i d e n t s ;

7 (4) a m a j o r  f a c t o r  in the u n e m p l o y m e n t  p r o b l e m  is the

8 f a i lure of some e m p l o y e r s  e n g a g e d  in  the d e v e l o p m e n t  of t he s t a t e  a n d

9 u n d e r  leases or o t h e r  a g r e e m e n t s  g r a n t e d  or  p e r m i t t e d  by t h e  s t a t e  to

10 e m ploy state residents;

11 (5) w h e r e a s  at an e a r l i e r  s t age of the s t a t e ' s  h i s t o r y  it

12 w a s  a s s e r t e d  that h i g h  u n e m p l o y m e n t  in t he state was due to c u l t u r a l

13 a nd g e o g r a p h i c a l  m i g r a t i o n  ba r r i e r s ,  the state n o w  h a s  m a n y  r e s i d e n t s

14 w h o  are qua l i f i e d ,  trained, a n d  a v a i l a b l e  for e m p l o y m e n t  i n  the e x plo-

15 ration, d e v e l o p m e n t ,  p r o d u c t i o n ,  a n d  e x t r a c t i o n  of n a t u r a l  r e s o u r c e s

16 o n  s t a t e  land;

17 (6) the state has m a d e  s i g n i f i c a n t  i n v e s t m e n t s  i n  t r a i n i n g

18 p r o g r a m s  and v o c a t i o n a l  e d u c a t i o n  to h e l p  f u r n i s h  i n d u s t r y  w i t h  q u al-

19 ified r e s i d e n t s  abl e  to w o r k  i n  the d e v e l o p m e n t ,  e x p l o r a t i o n ,  p r o d u c -

20 tion, a n d  e x t r a c t i o n  of n a t u r a l  r e s o u r c e  p r o d u c t s  o n  state land;

21 (7) the s t a t e ' s  i n v e s t m e n t  in t r a i n i n g  a n d  e d u c a t i o n  pro-

22 grams w i l l  be  of l i t t l e  a v a i l  u n l e s s  state r e s i d e n t s  r e c e i v e  e m p l o y -

23 m e n t  o p p o r t u n i t i e s  in c o n s t r u c t i o n  p r o j e c t s  on  s t ate land;

24 (8) e m p l o y m e n t  of n o n r e s i d e n t s  d i s p l a c e s  q u a l i f i e d  resi-

25 d e n t s  f r o m  w o r k  in the d e v e l o p m e n t  of the state; th e r e f o r e ,  the n u m b e r

26 o f  n o n r e s i d e n t s  h i r e d  f o r  w o r k  on t he d e v e l o p m e n t  of s t a t e  land is a

27 p e c u l i a r  sour c e  of the u n e m p l o y m e n t  p r o b l e m  n o w  b e s e t t i n g  the state;

28 (9) the n u m b e r  of s t ate r e s i d e n t s  w h o  are u n a b l e  to fin d

29 w o r k  is c o n s i d e r a b l y  h i g h e r  t h a n  is r e f l e c t e d  by u n e m p l o y m e n t  r a tes
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b a s e d  on  n a t i o n a l l y  a c c e p t e d  m e a s u r e s ;

(10) man y  rural s t ate r e s i d e n t s  w h o  w i s h  to w o r k  do n ot see k  

e m p l o y m e n t  as f r e q u e n t l y  as n e c e s s a r y  to m e e t  f e d e r a l  d e f i n i t i o n s  of 

u n e m p l o y m e n t  b e c a u s e  of c o n t i n u i n g  lac k  of e m p l o y m e n t  o p p o r t u n i t i e s  in 

r u r a l  areas of the state.

Sec. 38.36.030. U N A V A I L A B I L I T Y  OF  P R E F E R R E D  WORKERS. (a) An 

e m p l o y e r  subject to h i r i n g  r e q u i r e m e n t s  u n d e r  A S  38 . 3 5 . 1 0 0  m a y  r e q u e s t  

the c o m m i s s i o n e r  of l a bor to a s s i s t  in the l o c a t i o n  of q u a l ified, 

e l i g i b l e  employees u n d e r  A S  3 6 . 1 0.070. A f t e r  r e c e i v i n g  a r e q u e s t  for 

a s s i s t a n c e ,  the c o m m i s s i o n e r  of l a bor s h all r e f e r  q u a l i f i e d ,  eligible, 

an d  av a i l a b l e  r e s i d e n t s  to the e m p l o y e r  to fill the e m p l o y e r ' s  h i r i n g  

n e e d s .

(b) If the c o m m i s s i o n e r  of l a bor is u n a b l e  to r e f e r  a s u f f i c i e n t  

n u m b e r  o f  qualified, eligible, and a v a i l a b l e  r e s i d e n t s  able to p e r f o r m  

t he work, the c o m m i s s i o n e r  of l a bor m a y  a p p r o v e  the h i r i n g  of r e s i­

dent s  w h o  are not e l i g i b l e  for p r e f e r e n c e  and n o n r e s i d e n t s  for the 

b a l a n c e  of the request.

Sec. 38.36.040. REGU L A T I O N S .  T he c o m m i s s i o n e r  of l a bor shall 

a d opt r e g u l a t i o n s  u n d e r  the A d m i n i s t r a t i v e  P r o c e d u r e  A c t  (AS 4 4 .62) to 

i m p l e m e n t  this c h a p t e r  a n d  e n c o u r a g e  a nd r e q u i r e  the h i r i n g  of r e s i­

de n t s  to the m a x i m u m  extent p e r m i t t e d  by law.

Sec. 38.36.050. P R E F E R E N C E  IN Z O N E  O F  U N D E R E M P L O Y M E N T .  (a) For 

the full two fiscal y e ars f o l l o w i n g  a d e t e r m i n a t i o n  by the c o m m i s­

sio n e r  of l a b o r  that a zone of u n d e r e m p l o y m e n t  exists, q u a l i f i e d  

r e s i d e n t s  who are e l i g i b l e  for an  e m p l o y m e n t  p r e f e r e n c e  u n d e r  A S  36.- 

10 .140 shall be  g i v e n  p r e f e r e n c e  in h i r i n g  for w o r k  on e a c h  right- 

o f - w a y  p r o j e c t  on s t a t e  lan d  u n d e r  A S  38.35 that is w h o l l y  or  p a r t i a l­

ly sited w i t h i n  the zone of u n d e r e m p l o y m e n t .  T h e  p r e f e r e n c e  a p p l i e s  

o n  a c r a f t - b y - c r a f t  or o c c u p a t i o n a l  basis.
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(b) T he c o m m i s s i o n e r  of  l a b o r  s h a l l  d e t e r m i n e  the amou n t  of w o r k  

that must b e  p e r f o r m e d  u n d e r  this s e c t i o n  by q u a l i f i e d  r e s i d e n t s  w h o  

are e l i g i b l e  for an e m p l o y m e n t  p r e f e r e n c e  u n d e r  AS 3 6 . 1 0.140. In

m a k i n g  this d e t e r m i n a t i o n ,  the c o m m i s s i o n e r  s h all c o n s i d e r  the n a t u r e  

of t h e  work, the c l a s s i f i c a t i o n  of w o r k e r s ,  a v a i l a b i l i t y  of e l i g i b l e  

r e s i d e n t s ,  and t he w i l l i n g n e s s  of  e l i g i b l e  r e s i d e n t s  to p e r f o r m  the 

work.

(c) Th e  c o m m i s s i o n e r  of l a b o r  s h a l l  d e t e r m i n e  that a zone of 

u n d e r e m p l o y m e n t  e x i s t s  on a d e t e r m i n a t i o n  that

(1) th e  rat e  of u n e m p l o y m e n t  w i t h i n  the zone is s u b s t a n­

tial l y  h i g h e r  t h a n  the n a t i o n a l  r a t e  of u n e m p l o y m e n t ;

(2) a s u b s t a n t i a l  n u m b e r  of r e s i d e n t s  in the zone h a v e

e x p e r i e n c e  or t r a i n i n g  in o c c u p a t i o n s  that w o u l d  be e m p l o y e d  on a

p r o j e c t ;

(3) th e  l a c k  of e m p l o y m e n t  o p p o r t u n i t i e s  in the zone h as 

s u b s t a n t i a l l y  c o n t r i b u t e d  to s e r i o u s  s o c i a l  o r  e c o n o m i c  p r o b l e m s  in 

the zone; and

(4) e m p l o y m e n t  of w o r k e r s  w h o  are not r e s i d e n t s  is a p e c u­

liar s o urce of th e  u n e m p l o y m e n t  of r e s i d e n t s  of the zone.

Sec. j 8 .36.060. P R E F E R E N C E  IN E C O N O M I C A L L Y  D I S T R E S S E D  ZONE. T h e  

h i r i n g  p r e f e r e n c e  e s t a b l i s h e d  in A S  3 6 . 1 0 . 1 6 0  f or r e s i d e n t s  of an 

e c o n o m i c a l l y  d i s t r e s s e d  zone w ho q u a l i f y  u n d e r  AS 3 6 . 1 0 . 1 4 0  a p p l i e s  to 

w o r k  o n  e a c h  c o n s t r u c t i o n  p r o j e c t  o n  a s t ate r i g h t - o f - w a y  u n d e r

AS 3 8 .35 tha t  is w h o l l y  or p a r t i a l l y  s i t e d  w i t h i n  the e c o n o m i c a l l y  

d i s t r e s s e d  zone.

Sec. 38.36.070. G E N E R A L  R E Q U I R E M E N T S .  (a) If  the g o v e r n o r  h as 

d e c l a r e d  a n  area to be an a r e a  a f f e c t e d  by  a n  e c o n o m i c  d i s a s t e r  u n d e r  

AS 4 4 . 3 3 . 2 8 5 ,  t h e n  the p r e f e r e n c e  for r e s i d e n t s  o f  the are a  e s t a b­

li s h e d  u n d e r  AS 4 4 . 3 3 . 2 8 5  - 4 4 . 3 3 . 3 1 0  s u p e r s e d e s  a  p r e f e r e n c e  u n d e r
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1 t his chapter.

2 (b) The c o m m i s s i o n e r  of labor shall d e f i n e  the b o u n d a r i e s  of a

3 zon e  in w h i c h  a p r e f e r e n c e  applies. The b o u n d a r i e s  may i n c l u d e  a

4 p o r t i o n  of  the s t ate or the s t ate as a whole.

5 Sec. 38.36.080. D E T E R M I N A T I O N  O F  Q U A L I F I C A T I O N S ,  TRANSFERS, AN D

6 C E R T I F I C A T I O N .  (a) An e m p l o y e r  shall d e t e r m i n e  and j u dge the wor k

7 q u a l i f i c a t i o n s  of a p p l i c a n t s  f o r  emp l o y m e n t .

8 (b) A n  e m p l o y e r  m ay m a k e  a b o n a  f i d e  t r a n s f e r  of m a n a g e m e n t

9 e m p l o y e e s  from one p r o j e c t  or b u s i n e s s  a c t i v i t y  to another. A posi-

10 t i o n  f i l l e d  by a b o n a  fide t r a n s f e r  u n d e r  this s u b s e c t i o n  is not

11 c o n s i d e r e d  to h a v e  b e e n  a v a c a n c y  f or the p u r p o s e s  of the h i r i n g

12 r e q u i r e m e n t s  u n d e r  A S  3 8 . 3 6 . 0 5 0  - 3 8 . 3 6.060.

13 (c) An e m p l o y e r  s u bject to a r e s i d e n t  h i r i n g  r e q u i r e m e n t  u n d e r

14 t h i s  c h a p t e r  shall c e r t i f y  that i n d i v i d u a l s  e m p l o y e d  as r e s i dents

15 u n d e r  a p r e f e r e n c e  w e r e  e l i g i b l e  for the p r e f e r e n c e  at the tim e  of

16 h i ring.

17 (d) A  l a b o r  o r g a n i z a t i o n  that d i s p a t c h e s  m e m b e r s  for w o r k  o n  a

18 r i g h t - o f - w a y  p r o j e c t  on s t ate land u n d e r  A S  38.35 u n d e r  a c o l l e c t i v e

19 b a r g a i n i n g  a g r e e m e n t  shall c e r t i f y  that i n d i v i d u a l s  d i s p a t c h e d  as

20 r e s i d e n t s  to m e e t  a p r e f e r e n c e  w e r e  e l i g i b l e  for the p r e f e r e n c e  at the

21 t i m e  of d i s p atch.

22 (e) A n  e m p l o y e r  or l a bor o r g a n i z a t i o n  m a y  r e q uest a s s i s t a n c e

23 f r o m  the c o m m i s s i o n e r  of l a bor in v e r i f y i n g  the e l i g i b i l i t y  o f  an

24 a p p l i c a n t  for a h i r i n g  p r e f e r e n c e  u n d e r  this chapter.

25 Sec. 38.36.090. I N C O R P O R A T I O N  I N T O  C O N T R A C T S .  (a) I n  o r d e r  to

26 create, p r o t e c t ,  a nd p r e s e r v e  t he r i ght of e l i g i b l e  q u a l i f i e d  resi-

27 d e n t s  to e m p l o y m e n t  on  r i g h t - o f - w a y  p r o j e c t s  o n  s t ate land u n d e r

28 AS  38.35, the c o m m i s s i o n e r  s h all i n c o r p o r a t e  int o  e a c h  lease or condi-

29 t i o n a l  lease a p r o v i s i o n  r e q u i r i n g  c o m p l i a n c e  w i t h  this chapter,
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#

1 r e g u l a t i o n s  a d o p t e d  u n d e r  this chapter, a n d  e a c h  l a t e r  a m e n d m e n t  to

2 this c h a p t e r  or  the reg u l a t i o n s ,  and a u t h o r i z i n g  p e n a l t i e s  u n d e r

3 A S  3 8 . 3 6 . 2 1 0  for f a i l u r e  to comply.

4 (b) T h e  c o m m i s s i o n e r  s h all i n c o r p o r a t e  int o  e a c h  lease or condi-

5 t i o n a l  lease a r e q u i r e m e n t  that the l e ssee i n c l u d e  in  e a c h  c o n t r a c t

6 w i t h  c o n t r a c t o r s  o r  s u b c o n t r a c t o r s  w h o  w i l l  be o p e r a t i n g  o n  a state

7 r i g h t - o f - w a y  p r o j e c t  u n d e r  A S  38.35 a p r o v i s i o n  r e q u i r i n g  c o m p l i a n c e

8 w i t h  t h i s  chapter, r e g u l a t i o n s  a d o p t e d  u n d e r  thi s  chapt e r ,  a nd e a c h

9 l a ter a m e n d m e n t  to this c h a p t e r  or the r e g u l a t i o n s ,  and a u t h o r i z i n g

10 p e n a l t i e s  u n d e r  AS  3 8 . 3 6.210 f or f a i l u r e  to comply.

11 Sec. 38.36.100. R E P O R T I N G  P R O V I S I O N S .  A n  e m p l o y e r  o b l i g a t e d  to

12 e m p l o y  r e s i d e n t s  u n d e r  this c h a p t e r  s h all c o m p l y  w i t h  the r e p o r t i n g

13 p r o v i s i o n s  that th e  c o m m i s s i o n e r  of labor d e t e r m i n e s  are n e c e s s a r y  to

14 c a rry out this chapter. E x cept f or s t a t i s t i c a l  data, i n f o r m a t i o n

15 c o n c e r n i n g  s p e c i f i c  e m p l o y e e s  is c o n f i d e n t i a l  a n d  m a y  not be  r e l e a s e d

16 to  the p u b l i c  by the d e p a r t m e n t .  T h e  c o n f i d e n t i a l  e m p l o y e e  informa-

17 t i o n  m a y  be s h a r e d  b e t w e e n  d e p a r t m e n t s  f o r  p u r p o s e s  of this chapter.

18 Sec. 38.36.110. R E S I D E N T  C E R T I F I C A T I O N .  (a) The c o m m i s s i o n e r

19 of  l a b o r  m a y  implement a c e r t i f i c a t i o n  s y s t e m  for state residents.

20 T h e  c o m m i s s i o n e r  of l a b o r  m ay char g e  a p p l i c a n t s  f or c e r t i f i c a t i o n  a

21 r e a s o n a b l e  fee to c o ver the costs of the c e r t i f i c a t i o n  system.

22 (b) A n  e m p l o y e r  w h o  r e a s o n a b l y  r e l i e s  o n  a c e r t i f i c a t i o n  by the

23 c o m m i s s i o n e r  of l a bor t hat an a p p l i c a n t  o r  e m p l o y e e  is a r e s i d e n t  is

24 not liable f or p e n a l t i e s  u n d e r  this c h a p t e r  b a s e d  on the n o n r e s i d e n c e

25 of  the a p p l i c a n t  o r  employee.

26 A R T I C L E  2. E N F O R C E M E N T .

27 Sec. 3 8 . 3 6.210. C I V I L  P E N A L T Y  F O R  W I L F U L  N O N C O M P L I A N C E .  (a)

28 T h e  c o m m i s s i o n e r  of l a bor m ay c o n d u c t  i n v e s t i g a t i o n s  and h e a r i n g s  to

29 e n f o r c e  c o m p l i a n c e  w i t h  this chapter. A f t e r  a hearing, if the
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c o m m i s s i o n e r  of l a bor finds that an e m p l o y e r  has w i l f u l l y  f a i l e d  to 

c o m p l y  w i t h  this chapter, the c o m m i s s i o n e r  of l a b o r  ma y  i m p o s e  a civil 

p e n a l t y  in  an a m o u n t  no g r e a t e r  than

(1) $ 5 , 0 0 0  for the f i rst r e j e c t i o n  of a q u a l i f i e d  eligible 

a p p l i c a n t  o r  o t h e r  v i o l a t i o n  of this chapter;

(2) $ 1 0 , 0 0 0  for the s e c o n d  a nd e a c h  s u b s e q u e n t  r e j e c t i o n  or

o t h e r  v i o l a t i o n  of this chapter.

(b) In a d d i t i o n  to the i m p o s i t i o n  of o t h e r  p e n a l t i e s  u n d e r  this 

section, if the c o m m i s s i o n e r  of l a b o r  finds that an  e m p l o y e r  has

w i l f u l l y  r e j e c t e d  a q u a l i f i e d  e l i g i b l e  a p p l i c a n t  or  t e r m i n a t e d  a

q u a l i f i e d  e l i g i b l e  e m p l o y e e  in v i o l a t i o n  of this c h a pter, the c o m m i s­

sio n e r  m a y  r e q u i r e  the e m p l o y e r  to p ay the p e r s o n  the amou n t  of w a g e s  

the p e r s o n  lost and m a y  r e q uire a d d i t i o n a l  a m o u n t s  to r e i m b u r s e  the 

p e r s o n  fo r  a c t u a l  e x p e n s e s  i n c u r r e d  as a r e sult of the w r o n g f u l

action.

(c) Th e  c o m m i s s i o n e r  of l a b o r  m a y  i m p o s e  the p e n a l t i e s  u n d e r  

this s e c t i o n  on an e m p l o y e r  only if the e m p l o y e r  i t s e l f  has f a i l e d  to 

c o m p l y  w i t h  this chapter, r e g u l a t i o n s  a d o p t e d  u n d e r  this chapter, or 

la ter a m e n d m e n t s  to this c h a p t e r  or  the r e g u l a t i o n s ,  o r  if the e m­

pl o y e r  ha s  f a i l e d  to i n c o r p o r a t e  into its c o n t r a c t s  the p r o v i s i o n  

r e q u i r e d  u n d e r  A S  3 8 . 3 5 . 1 0 0 ( h )  a n d  AS 3 8 . 3 6 . 0 9 0 ( b ) .

(d) In  a d d i t i o n  to th e  i m p o s i t i o n  of p e n a l t i e s  u n d e r  thi s  s e c­

tion, the c o m m i s s i o n e r  of l a bor m a y  s e e k  i n j u n c t i v e  r e l i e f  a g a i n s t  a 

p e r s o n  w h o  is n o t  in c o m p l i a n c e  w i t h  this c h a p t e r  a n d  the e n f o r c e m e n t  

of p e n a l t i e s  i m p o s e d  u n d e r  this section.

Sec. 3 8 . 3 6.220. P E N A L T I E S  F O R  A P P L I C A N T S  A N D  E M P L OYERS. (a) An  

n d i v i d u a l  w h o  m a k e s  a f a lse s w o r n  s t a t e m e n t  in c o n n e c t i o n  w i t h  a 

c e r t i f i c a t i o n  of  e l i g i b i l i t y  for an  e m p l o y m e n t  p r e f e r e n c e  u n d e r  this 

c h a p t e r  is s u b j e c t  to c r i m i n a l  p r o s e c u t i o n  f o r  p e r j u r y  u n d e r
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1 A S  1 1 . 5 6.200.

2 (b) A n  i n d i v i d u a l  who m a k e s  a n  u n s w o r n  f a l s i f i c a t i o n  w i t h  the

3 i n tent to m i s l e a d  a p u b l i c  s e r v a n t  in t he p e r f o r m a n c e  of  a d u t y  in

4 c o n n e c t i o n  w i t h  a c e r t i f i c a t i o n  o f  e l i g i b i l i t y  for a n  e m p l o y m e n t

5 p r e f e r e n c e  u n d e r  this c h a p t e r  is s u b j e c t  to c r i m i n a l  p r o s e c u t i o n  u n d e r

6 A S  11.56.210.

7 (c) I n  a d d i t i o n  to c r i minal p e n a l t i e s  i m p o s e d  by s t a t e  law, a n

8 i n d i v i d u a l  w h o  is c o n v i c t e d  of  a c r i m e  in  c o n n e c t i o n  w i t h  a false

9 s t a t e m e n t  m a d e  in  a c e r t i f i c a t i o n  r e q u i r e d  u n d e r  AS 38.36.080, if the

10 c o n v i c t i o n  is not reversed, f o r f e i t s  all f u ture r i ghts to e l i g i b i l i t y

11 for a n  e m p l o y m e n t  p r e f e r e n c e  u n d e r  this chapter.

12 Sec. 3 8 . 3 6.230. C I V I L  P E N A L T I E S  F O R  F A L S E  C E R T I F I C A T I O N S .  (a)

13 I n  a d d i t i o n  to a ny criminal p e n a l t i e s  i m p o s e d  and to p e n a l t i e s  i m posed

14 u n d e r  A S  3 8 . 3 6 . 2 1 0  and 38.36.220, a f t e r  a h e a r i n g  t h e  c o m m i s s i o n e r  of

15 l a bor m a y  i m pose a civil p e n a l t y  o n  an i n d i v i d u a l  who, i n  c o n n e c t i o n

16 w i t h  c e r t i f i c a t i o n  of e l i g i b i l i t y  f or a n  e m p l o y m e n t  p r e f e r e n c e  u n d e r

17 this chapter,

18 (1) m a d e  a false s w o r n  st a t e m e n t ;  or

19 (2) m a d e  an u n s w o r n  f a l s i f i c a t i o n  w i t h  intent to m i s l e a d  a

20 p u b l i c  s e r v a n t  i n  the p e r f o r m a n c e  of  a duty.

21 (b) T h e  a m o u n t  of  the civil p e n a l t y  u n d e r  (a) of this s e c t i o n

22 for a n  i n d i v i d u a l  who f a l s e l y  c e r t i f i e s  that the p e r s o n  is e l i g i b l e

23 for a n  e m p l o y m e n t  p r e f e r e n c e  u n d e r  this c h a p t e r  is no t  m o r e  t h a n  $400

24 for e a c h  f a l s e  c e r t i f i c a t i o n .  Th e  i n d i v i d u a l  also f o r f e i t s  all future

25 r i g h t s  to e l i g i b i l i t y  f or an e m p l o y m e n t  p r e f e r e n c e  u n d e r  this chapter.

26 (c) T h e  amou n t  of  the civil p e n a l t y  u n d e r  (a) of this s e c t i o n

27 for a n  e m p l o y e r  w h o  f a l sely c e r t i f i e s  that an  e m p l o y e e  is a r e s i d e n t

28 e l i g i b l e  for a p r e f e r e n c e  u n d e r  thi s  c h a p t e r  is not mor e  tha n  $2,0 0 0

29 for e a c h  o f  the first five f a lse c e r t i f i c a t i o n s .  T h e  p e n a l t y  f o r  the

9
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1 s i x t h  and e a c h  s u c c e e d i n g  false c e r t i f i c a t i o n  m a d e  by a n  e m p l o y e r  is

2 at least $ 2 , 0 0 0  and n ot m o r e  t h a n  $4,000.

3 A R T I C L E  3. G E N E R A L  PRO V I S I O N S .

A Sec. 38.36.310. A P P L I C A B I L I T Y  O F  CHAPTER. T h i s  c h a p t e r  a p p l i e s

5 to e a c h  r i g h t - o f - w a y  p r o j e c t  on s t ate land u n d e r  A S  38.35. T h e  pref-

6 e r e n c e  a p p l i e s  o n l y  to e m p l o y m e n t  that is p e r f o r m e d  d i r e c t l y  for an

7 employer.

8 Sec. 38.36.390. D E F I N I T I O N S .  In  this c h a p t e r

9 (1) " e m p l o y e r "  m e ans a p e r s o n  o t h e r  t h a n  the state who is a

10 p a r t y  to a lease or c o n d i t i o n a l  lease u n d e r  AS  3 8 . 3 5 . 1 0 0  on s t ate land

11 and the p e r s o n’s af f i liate, p r i n c i p a l ,  s u b s i d i a r y ,  con t r a c t o r ,  or

12 s u b c o n t r a c t o r  if the a c t i v i t y  of the a f f i l i a t e ,  p r i n c i p a l ,  s u b s i d i a r y ,

13 con t r a c t o r ,  or s u b c o n t r a c t o r  is p e r f o r m e d  o n  s t ate land;

14 (2) " q u a l i f i e d "  has t he m e a n i n g  g i v e n  in  AS  36.10.990;

15 (3) " r e s i d e n t "  h a s  the m e a n i n g  g i v e n  in  AS  36 . 9 5 . 0 1 0 ;

16 (4) " r i g h t - o f - w a y  p r o j e c t  o n  s t ate land" m e a n s  a p r o j e c t

17 a u t h o r i z e d  by a lease or c o n d i t i o n a l  lease f or t he c o n s t r u c t i o n  and

18 o p e r a t i o n  of a n  oil a n d  gas p i p e l i n e  u n d e r  A S  3 8 .35 if the s t a t e  is a

19 p a r t y  to the lease a n d  the p r o j e c t  is p e r f o r m e d  in  w h o l e  or in part on

20 s t a t e  land;

21 (5) " s t a t e  land" m e a n s  all land, i n c l u d i n g  shore, tide, and

22 s u b m e r g e d  land, b e l o n g i n g  to or a c q u i r e d  by  the state.

23 * Sec. 4. AS  38.36, e n a c t e d  in sec. 3 of  this Act, a p p l i e s  to a l e ase

24 or c o n d i t i o n a l  lease for the d e v e l o p m e n t  of s t ate r i g h t s - o f - w a y  u n d e r

25 AS 38.35 e n t e r e d  into on o r  a f t e r  the e f f e c t i v e  d a t e  of this A ct a n d  to a

26 r e n e g o t i a t i o n  of  the lease or c o n d i t i o n a l  l e ase u n d e r  A S  38.35. AS  3 8 .36

27 applies to the r e n e g o t i a t i o n  on or  a f t e r  the e f f e c t i v e  d ate of this Act of

28 a lease o r  c o n d i t i o n a l  lease e n t e r e d  into b e f o r e  the e f f e c t i v e  d ate of this

29 Act if the r e n e g o t i a t i o n  r e s u l t s  in a m a j o r  c h a n g e  i n  the d u t i e s  of  a

©
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1 party.

2 * Sec. 5. This A c t  takes e f fect i m m e d i a t e l y  u n d e r  A S  0 1 . 1 0 . 0 7 0 ( c ) .

SB0108c -15- C S S B  1 0 8 (Jud)



Offered: 2/18/87
R e f erred: J u d i c i a r y  and F i n a n c e

5 - 0 5 5 3 B

e
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1 IN THE S E N A T E  BY T H E  T R A N S P O R T A T I O N  C O M M I T T E E

2 CS F O R  S E N A T E  B I L L  NO. 108 ( T r a n s p o r t a t i o n )

3 IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 F o r  an Act e n t i tled: "An Ac t  r e l a t i n g  to d e c i s i o n s  o n  r i g h t - o f - w a y  lease

7 a p p l i c a t i o n s . "

8 BE  IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF T H E  S T A T E  O F  A L A SKA:

9 * S e c t i o n  1. AS  3 8 . 3 5 . 1 0 0 ( b )  is a m e n d e d  to read:

10 (b) If the c o m m i s s i o n e r  m a k e s  the [THESE] d e t e r m i n a t i o n s  de-

11 s c r i b ed in (a) of this s e c t i o n  f a v o r a b l y  to the a p p l i c a n t ,  t h e n  the

12 c o m m i s s i o n e r  m a y  g r ant all [THE W H OLE] or part of t he appl i c a t i o n .

13 O t h e r w i s e ,  the c o m m i s s i o n e r  m a y  [SHALL] d e n y  the a p p l i c a t i o n  or g r ant

14 the^ ap p l i c a t i o n  s u b ject to c o n d i t i o n s  e s t a b l i s h e d  by th e  c o m m i s s i o n e r

15 that w i l l  en s u r e  th at the a p p l i c a n t  is fit, w i l l i n g ,  a n d  a b l e  w i t h i n  a

16 p r e s c r i b e d  p e r i o d  of time to p e r f o r m  the t r a n s p o r t a t i o n  or  o t h e r  acts

17 that w ill be r e q u i r e d  by the p r e s e n t  o r  f u t u r e  p u b l i c  i n t e r e s t . In

18 o r d e r  to grant all [THE WHOLE] or p a r t  of th e  a p p l i c a t i o n  t he commis-

19 s i o n e r  shall o f f e r  a lease to th e  a p p l i c a n t  for its a c c e p t a n c e  t h r o u g h

20 s i g n i n g  of  the lease and a g r e e i n g  to c o m p l y  w i t h  Its terms, condi-

21 tions, a n d  obl i g a t i o n s .  O n l y  u p o n  p r o p e r  a c c e p t a n c e  of  o f f e r e d  lease

22 by the a p p l i c a n t  w i t h i n  30 days a f t e r  its h a v i n g  b e e n  p r e s e n t e d  is the

23 g r ant of the a p p l i c a t i o n  c o n s u mmated.
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I n t r o d u c e d :  2/5/87
Re f e r r e d :  T r a n s p o r t a t i o n ,

J u d i c i a r y  an d  F i n a n c e

5 - 0 5 5 3 A

1 IN TH E  S E N A T E  BY C O G H I L L

2 S E N A T E  B I L L  NO. 108

3 IN T HE L E G I S L A T U R E  OF T H E  S T A T E  OF  A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 F o r  an  Act entitled: " An Act r e l a t i n g  to d e c i s i o n s  o n  r i g h t - o f - w a y  lease

7 a p p l i c a t i o n s . "

8 B E  IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF T H E  S T A T E  O F  ALASKA:

9 * S e c t i o n  1. A S  3 8 . 3 5 . 1 0 0 ( b )  is a m e n d e d  to read:

10 (b) If the c o m m i s s i o n e r  m a k e s  the [THESE] d e t e r m i n a t i o n s  de-

11 s c r i b e d  in (a) of this s e c t i o n  f a v o r a b l y  to the ap p l i c a n t ,  t h e n  the

12 c o m m i s s i o n e r  m a y  g r a n t  a ll [THE WHOLE] or part of the appl i c a t i o n .

13 O t h e r w i s e ,  the c o m m i s s i o n e r  m a y  [SHALL] d e n y  the a p p l i c a t i o n  or grant

14 the a p p l i c a t i o n  s u bject to c o n d i t i o n s  e s t a b l i s h e d  by the c o m m i s s i o n e r

15 that w i l l  ensure that the ap p l i c a n t  is fit, w i l l i n g ,  a n d  abl e  to

16 p e r f o r m  the t r a n s p o r t a t i o n  or o t h e r  acts that w i l l  be r e q u i r e d  by the

17 p r e s e n t  or future p u b l i c  i n t e r e s t . I n  o r d e r  to grant all [THE WHOLE]

18 or part of the a p p l i c a t i o n  the c o m m i s s i o n e r  shall o f f e r  a lease to the

19 a p p l i c a n t  for its a c c e p t a n c e  t h r o u g h  s i g n i n g  of the l e a s e  a n d  a g r e e i n g

20 to comp l y  w i t h  its terms, c o n d i tions, and o b l i g a t i o n s .  O n l y  upo n

21 p r o p e r  a c c e p t a n c e  of o f f e r e d  lease by  the a p p l i c a n t  w i t h i n  30 days

22 a f t e r  its h a v i n g  b e e n  p r e s e n t e d  is the g r a n t  of the a p p l i c a t i o n  con-

23 summated.
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