


USE COMMITTEE REPORT

5/15/87
- FURTHER REFERRALS
DATE
Finance J <CSSB 108(Res) $3%
- . 7 i
"An Act relating to decisions of the commissioner of natural resources ft

regarding the eligibility of an applicant for a pipeline right-or-way
permit."

tjo replace with \\QS Cftbfzyb [ the same title
[ ] attached amendment(s) [ 1 anew title
[ ] do pass
L | ] do not pass
[»/] no recommendation
[ 1 individualrecommendations

[ ] additional referral to the Committee

ADOPTS; L 1 letter of intent

ATTACHES MEW FISCAL NOTE(s) :

[ ] fiscal impact 1 [ ] same as previous fiscal note
[ 1 zero fiscal note published
[ 1 zero with analysis [ \/{same as previous zero fiscal
Aijuﬂv--E:yfl ‘ Lo - note published
SIOFISG DO PASS: _gTHER KBOGUFENDATIONS:
- tYo »
//

oo’ X&Vt.- * :



rU e 0

STATE OF ALASKA 198?”LEGISLATIVE SESSION

\ , FISCAL NOTE 'Y e}
N - ' * Bill Version C.SSg>4'CW
REQUEST: . ‘ ' : *Publish Date: -
Revision Date: February 16, 1987 J Agency Affected: Natural Resources
Title: p-ah— T.Aagp DpHsions. HRI1; Land and Water Management
Sponsor : c.nat-nr rngM 11 Components:.

RequestorTT-angpgvct-flt-jLon-

EXPENDITURES/REVENUES:  (ThousandsotDollars)

OPERATING FY 87 FY 88 FY 89 FY 90 FYO9lI FY 92

PERSONALSERVICES
TRAVEL
CONTRACTUAL
SUPPUES

EQUIPMENT
LAND&STRI CTURES
GRANTS.CljMMS
MISCELLANEOUS

TOTAL OPERATING

CAPITAL

REVENUE

FUNDING: (Thousands ofDollars)

GENERAL FUND
FEDERAL FUNDS

other DA

AL

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS :  (Attach a separate page if necessary)

Prepared by: Carol J. Wilson Ph=,=:J5"E2.
Division: Commissioners 6ffi.ce n,.. wom

Approved by Commissioner:
Agency: Natural Resources

Distribution (by preparer): ||
Legislative Finance A
Legislative Sponsor
Requestor
Office of Management and Budget 1 1
Impacted Agency(ies) page of —
Senate Secretary

n . ist [ ]



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

Offered: 5/15/87 5-0553T
Referred: Fi.ni.nce

Original sponsor: Coghill

IN

THE SENATE BY THE LABOR AND COMMERCE COMMITTEE
HOUSE CS FOR CS FOR SENATE BILL NO. 108 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to decisions of the commissioner of

BE

natural resources regarding the eligibility of an
applicant for a pipeline right-of-way permit."

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 36.35.100 is amended to read:

Sec. 38.35.100. DECISION ON APPLICATION. (a) Thecommissioner
shall promptly determine, in a written finding, on an application
filed under AS 38.35.050, whether the applicant is fit, willing”® and
able to perform the transportation or other acts proposed in a manner
that will be required by the present or future public interest. In
making a determination the commissioner shall consider whether or not

(¢D) the proposed use of the right-of-way will wunreasonably
conflict with existing uses of the land involving a superior public
interest;

(2) the applicant has the technical and financial capabil-
ity to protect state and private property interests;

A) the applicant has the technical and financial capabil-
ity to take action to the extent reasonably practical to

(A) prevent any significant adverse environmental
impact, including but not limited to, erosion of the surface of
the land and damage to fish and wildlife and their habitat;

(B) undertake any necessary restoration or revegeta-
tion; and

(C) protect the interests of individuals living in the

SBO108E -1- HCS CSSB 1.8(L&C)
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general area of the right-of-way who rely on fish, wildlife® and
biotic resources of the area for subsistence purposes;

(4) the applicant has the financial ~capability to pay
reasonably foreseeable damages for which the applicant may become
liable on claims arising from the ~construction, operation, mainte-
nanceA or termination of the pipeline”

(5) the applicant has agreed that in the ~construction and
operation of a pipeline within the right-of-way the applicant will
comply with, and require contractors and their subcontractors to
comply with, applicable and valid laws and regulations regarding the
hiring of residents of the state then in effect or that take effect
subsequently.

(b) If the commissioner makes the [THESE] determinations under
(a) of this section favorably to the applicant, then the commissioner
may grant the whole or part of the application. If the commissioner
makes the determinations under (a)(l) - (5) of this section favorably
to the applicant but determines that the applicant is not then fit,
willing, and able to perform under the application, the commissioner
may grant the application under a conditional lease subject to con-
ditions established by the commissioner that will ensure that the
applicant will, within a prescribed period of time not -exceeding 10
years, establish that the applicant is fit, willing, and able, under
(a) of this section, to perform the transportation or other acts that
will be required by the present or future public interest. An appli-
cant is not entitled to a notice or authorization to proceed to con-
struction, or its equivalent, under a conditional lease until the
commissioner determines in writing that the applicant has satisfac-
torily established that the applicant is then fit, willing, and able

to perform under (a) of this section. Otherwise, the commissioner

HCS CSSB 108(L&C) -2- SBO108E



shall deny the application.

(c) The commissioner may offer the applicant a lease or a condi—
tional lease under this section. If the applicant does not accept a
lease offered under this section within 30 days, the lease offered is
withdrawn [IN ORDER TO GRANT THE WHOLE OR PART OF THE APPLICATION THE
COMMISSIONER SHALL OFFER A LEASE TO THE APPLICANT FOR ITS ACCEPTANCE
THROUGH SIGNING OF THE LEASE AND AGREEING TO COMPLY WITH ITS TERMS,
CONDITIONS, AND OBLIGATIONS. ONLY UPON PROPER ACCEPTANCE OF OFFERED
LEASE BY THE APPLICANT WITHIN 30 DAYS AFTER ITS HAVING BEEN PRESENTED
IS THE GRANT OF THE APPLICATION CONSUMMATED].

* Sec. 2. AS 38.35.100 is amended by adding new subsections to read:

(d) The commissioner shall include in a conditional lease each
requirement and condition of the covenants established under AS 38.-
35.120. The commissioner may also require that the lessee agree to
additional conditions that the commissioner finds to be in the public
interest. In place of the covenant established under AS 38.35.-
120(a)(9), the commissioner shall require the lessee to agree that it
will not transfer, assign, pledge, or dispose of in any manner, di—
rectly or indirectly, its interest in a conditional right-of-way lease
or a pipeline subject to the conditional lease, unless the commis—
sioner, after considering the public 1interest and issuing written
findings to substantiate a decision to allow the transfer, authorizes
the transfer. The commissioner shall also require the lessee to agree
not to allow the transfer of <control of the lessee without the
approval of the commissioner; as used in this subsection, "transfer of
control of the lessee” means the transfer of 30 percent or more, in
the aggregate, of ownership interest in the Jlessee in one or more
transactions to one or more persons by one or more persons.

(e) The commissioner shall require a conditional lessee to agree

SBO108E -3- HCS CSSB 108(L&C)
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that

(1) in the absence of the approval of the commissioner, a
transfer may not relieve the lessee of an obligation assumed under the
lease;

(2) a transfer, including the transfer of lessee, that
occurs without the approval of the commissioner is ineffective to
transfer interests in and obligations under the lease; and

(3) a transfer constitutes a default under the lease.

(f) In an application for the approval under (d) of this section
of a transfer of an interest, the commissioner shall consider whether
the proposed transferee will be fit, willing, and able to perform the
transportation or other acts proposed under the conditions established
in the conditional lease and whether the transfer is in the public
interest. In approving the transfer of an interest under (d) of this
section and this subsection, the commissioner may impose any condition
on the transfer that the commissioner considers in the public inter-
est.

(g) If, during the term of a conditional lease, the commissioner
determines under (a) of this section that the applicant is fit, will-
ing, and able to perform the transportation or other acts proposed in
a manner that will be required by the present or future public inter-
est, the commissioner may amend the conditional right-of-way lease to
insert the covenant established in AS 38.35.120(a)(9) in place of the
covenant against a transfer established unde- (d) and (e) of this
section.

(h) The issuance of a conditional lease does not prevent the
commissioner from issuing other conditional or wunconditional leases
for the same right-of-way. A conditional lease may be revoked at any

time that the commissioner determines that the applicant or

HCS CSSB 108 (L&C) -4- SBO108E



conditional lessee will not be fit, willing, and able to perform
during the term of the lease or when another applicant or ~conditional
lessee is determined to be fit, willing, and able to perform under an
application or lease for all or part of the right-of-way. An appli—
cant or conditional lessee accrues no rights, including preference or
priority rights, to a particular right-of-way until the commissioner
makes a determination that the applicant or conditional lessee is then
fit, willing, and able to perform the transportation or other acts
proposed under (a) of this section.

(i) The commissioner shall insert a provision implementing the
requirements of (a)(5) of this section into each agreement entered
into by the commissioner for the construction and operation of a

pipeline within the state.

SBO108E -5- HCS CSSB 108 (L&C)



STATE OF ALASKA

SENATE
Letter of Intent
CSSB 108(RES) * |

The Judiciary committee, in considering SB-108, was made
aware by a principal proponent of the bill (Yukon-Pacific
Corporation) that in the corporation®s project description and
its scopeing document, it has signified its intention to
encourage local hire at all "TAGS" facilities; to provide
training for operation and maintenance personnel; to comply
with State and Federal standards which are applicable or which
will become applicable for the Alaska labor market and to use
gualified Alaska labor in construction.

The committee welcomes these assurances. It is intended
that in the administration of this chapter, the commissioner
will encourage the utilization of qualified Alaska workers to
the maximum possible extent.

1

Adopted May 9, 1987.



Senator Jofjn JJ. (Jack) Cogfji"u
JoUeBlin g>tate legislature

box v
.Juneau. Alaska 9961 1
(007) 465-4707

box 55026
North Pole. Alaska 90705
(907) 466-0602

May 15, 1987

MEMORANDUM

To: All Members of the House DiftancfiOTmfBtee
Frcm: Senator John B. Coghill Y

Re: CSSB 108 (Res), "An Act relating to decisions of the canmissioner
of NaturalJ2esources regarding the eligibility
of an applicant for a pipeline right-of-way
permit."

Presently under AS 38.35.100(b), the Caimissioner of DNR must make the
determination that the applicant is "fit, willing and able to perform
the transportation” prior to issuance of a right-of-way lease permit.

Past interpretation of this standard has meant that any applicant must
have the financial capability to go forth with the project which would
utilize the right-of-way.

In today®s world a right-of-way permit has a value all its own when
negotiating financing. To make financing a condition of the ROW lease
application hampers a project"s chances of becoming a financial reality.

This bill amends the Right-of-Way Leasing Act so that the Caimissioner
can condition a grant of right-of-way so that the applicant can receive
the right-of-way but must demonstrate that it is "fit, willing and able
prior to bsing allowed to start construction on that right-of-way.

The current standard of "fit, willing and able"™ is not circumvented but
the finding is postponed to a later phase in the process.

This legislation applies to all right-of-way applicants equally and
allows those who have been seeking a permit to benefit frcm these
provisions.

I believe it is important in these times to allow modifications in our
statutes that assist industry in the real world, without lifting our
standards.
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STEVECOWPER, GOVERNOR
M i i f m
400 WILLOUGHBY AVE
DEPAITIKTMENT OF NATURAB. RESOURCES JUNEAU, ALASKA 99801

PHONE: (907) 465-2400
OFFICE OF THE COMMISSIONER

February 16, 1987

The Honorable Lloyd Jones
Chairman

Senate Transportation Committee
Alaska State Legislature

P.O. Box V

Juneau, AK 99801

Dear Senator Jones:

Subject: Senate Bill 108, relating to decisions on
right-of-way lease applications.

Position: The Department of Natural Resource supports the
amendment to the oil and gas pipeline right-of-way leasing
statute (AS 38.35.100(b)) described in this bill.

Background: Senate Bill 108 would allow the commissioner to
issue a conditional pipeline right-of-way lease even if the
applicant 1is not presently "fit, willing and able."

The existing "fit, willing and able"” standard requires the
applicant to be nearly ready to begin construction before a
right-of-way lease can be issued. In other words, financing
has to be reasonably assured, gas sale contracts and markets
in place, and construction designs substantially completed.

The commissioner currently has only one alternative to
finding an applicant "fit, willing and able,”™ and that is to
deny the application. This bill would provide the
commissioner with an additional alternative; the ability to
issue a conditional right-of-way lease, subject to
conditions that ensure the applicant will become "fit,
willing and able."

This bill would have a positive effect on the economic
development of pipeline projects in Alaska and would not
reduce the "fit, willing and able” standards an applicant
would be required to meet prior to actual construction of a
pipeline.



The Honorable Lloyd Jones -2- February 16, 1987

Recommendation: To ensure that the applicant 1is required to
become "fit, willing and able™ within a reasonable period of
time, add the words "within a prescribed amount of time" to
line 15, after the word able.

Please let me know if you would like additional information.

cc: Committee members
Governor®™s Legislative Liaison
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TO: ALL MEMBERS 0? THE HOUSE  OFREPRESENTATIVES
PROM: JEFF LOWENFELS
RE: SENATE BILL 108, "THEPIPELINE BILL"
DATE: MAY 15, 1987
As you know | am General Counsel for Yukon Pacific
Corporation. We are trying our hardest to build a pipeline to

help revive the Alaskan economy.

In all sincerity we need to see

the State Pipeline Right Of Way Leasing Act amended -- not to
give us a right to a pipeline right of way, but to give us at
least the opportunity to demonstrate that the project is worthy
of One.

The Bill currently has language in it which will
supportlocal hire so that should not be an issue. What is an
issue is whether the Legislature supports the concept of a
pipeline project which might succeed and which would get our

economy moving forward again,

garden co
such, 1 u
can all

yes to Al

JSL/rmm

have a chance to move this

Some of you know me as alawyer. Others Kknow me as a
lumnist. What | am, above all else, is an Alaskan. As
rge you to support the House version of SB108 so that we

state forward. Please Vote
aska’s future,
signed,

Jeff Lowenfels
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Offered: 5/15/87 5-0553T
Referred: Finance

Original sponsor: Coghill

IN THE SENATE

BY THE LABOR AND COMMERCE COMMITTEE
HOUSE CS FOR CS FOR SENATE BILL NO. 108 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to decisions of the commissioner of

BE

natural resources regarding the eligibility of an
applicant for a pipeline right-of-way permit."”

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 38.35.100 is amended to read:

Sec. 38.35.100. DECISION ON APPLICATION. (a) The commissioner
shall promptly determine, in a written finding, on an application
filed under AS 38.35.050, whether the applicant is fit, willing® and
able to perform the transportation or other acts proposed in a manner
that will be required by the present or future public interest. In
making a determination the commissioner shall consider whether or not

(1) the proposed use of the right-of-way will unreasonably
conflict with existing uses of the land involving a superior public
interest;

(2) the applicant has the technical and financial capabil-
ity to protect state and private property interests;

(3) the applicant has the technical and financial capabil-
ity to take action to the extent reasonably practical to

(A) prevent any significant adverse environmental
impact, including but not limited to, erosion of the surface of
the land and damage to fish and wildlife and their habitat;

(B) undertake any necessary rescoration or revegeta-
tion; and

©) protect the interests of individuals living in the

SBO108E -1- HCS CSSB 108 (L&C)
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general area of the right-of-way who rely on fish, wildlife® and
biotic resources of the area for subsistence purposes;

(4) the applicant has the financial capability to pay
reasonably foreseeable damages for which the applicant may become
liable on claims arising from the ~construction, operation, mainte-
nance”™ or termination of the pipeline”

(5) the applicant has agreed that in the <construction and

operation of a pipeline within the riRht-of-way the applicant will
comply with, and require contractors and their subcontractors to
comply with, applicable and valid laws and regulations regarding the
hiring of residents of the state then in effect or that take effect
subsequently.

(b) If the commissioner makes the [THESE] determinations under
(a) of this section favorably to the applicant, then the commissioner
may grant the whole or part of the application. If the commissioner
makes the determinations under (a)(l) - (5) of this section favorably
to the applicant but determines that the applicant is not then fit,
willing, and able to perform under the application, the commissioner
may grant the application under a conditional lease subject to con-
ditions established by the commissioner that will ensure that the
applicant will, within a prescribed period of time not exceeding 10
years, establish that the applicant is fit, willing, and able, under
(a) of this section, to perform the transportation or other acts that
will be required by the present or future public interest. An appli-
cant is not entitled to a notice or authorization to proceed to con-
struction, or its equivalent, under a <conditional lease until the
commissioner determines in writing that the applicant has satisfac-
torily established that the applicant is then fit, willing, and able

to perform under (a) of this section. Otherwise, the commissioner

HCS CSSD 108 (L&C) -2- SBO108E



shall deny the application.

(c) The commissioner may offer the applicant a lease or a condi—
tional lease under this section. If the applicant does not accept a
lease offered under this section within 30 days, the lease offered is
withdrawn [IN ORDER TO GRANT THE WHOLE OR PART OF THE APPLICATION THE
COMMISSIONER SHALL OFFER A LEASE TO THE APPLICANT FOR ITS ACCEPTANCE
THROUGH SIGNING OF THE LEASE AND AGREEING TO COMPLY WITH ITS TERMS,
CONDITIONS, AND OBLIGATIONS. ONLY UPON PROPER ACCEPTANCE OF OFFERED
LEASE BY THE APPLICANT WITHIN 30 DAYS AFTER ITS HAVING BEEN PRESENTED
IS THE GRANT OF THE APPLICATION CONSUMMATED].

* Sec. 2. AS 38.35.100 is amended by adding new subsections to read:

(d) The commissioner shall include in a conditional lease each
requirement and condition of the covenants established wunder AS 38.-
35.120. The commissioner may also require that the lessee agree to
additional conditions that the commissioner finds to be in the public
interest. In place of the covenant established under AS 38.35.-
120(a)(9), the commissioner shall require the lessee to agree that it
will not transfer, assign, pledge, or dispose of in any manner, di—
rectly or indirectly, its interest in a conditional right-of-way lease
or a pipeline subject to the conditional lease, unless the commis—
sioner, after considering the public 1interest and 1issuing written
findings to substantiate a decision to allow the transfer, authorizes
the transfer. The commissioner shall also require the lessee to agree
not to allow the transfer of control of the lessee without the
approval of the commissioner; as used in this subsection, "transfer of
control of the lessee”™ means the transfer of 30 percent or more, in
the aggregate, of ownership interest in the lessee iIn one or more
transactions to one or more persons by one Oor more persons.

(e) The commissioner shall require a conditional lessee to agree

SBO108E -3- HCS CSSB 108(L&C)
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that

(1) in the absence of the approval of the commissioner, a
transfer may not relieve the lessee of an obligation assumed under the
lease;

(2) a transfer, including the transfer of |lessee, that
occurs without the approval of the commissioner 1is ineffective to
transfer interests in and obligations under the lease; and

(3) a transfer constitutes a default under the lease.

(f) In an application for the approval under (d) of this section
of a transfer of an interest, the commissioner shall consider whether
the proposed transferee will be fit, willing, and able to perform the
transportation or other acts proposed under the conditions established
in the conditional lease and whether the transfer is in the public
interest. In approving the transfer of an interest under (d) of this
section and this subsection, the commissioner may impose any condition
on the transfer that the commissioner considers in the public inter-
est.

(g) If, during the term of a conditional lease, the commissioner
determines under (a) of this section that the applicant is fit, will-
ing, and able to perform the transportation or other acts proposed 1in
a manner that will be required by the present or future public inter-
est, the commissioner may amend the conditional right-of-way lease to
insert the covenant established in AS 38.35.120(a)(9) in place of the
covenant against a transfer established under (d) and (e) of this
section.

(h) The 1issuance of a conditional lease does not prevent the
commissioner from issuing other conditional or unconditional leases
for the same right-of-way. A conditional lease may be revoked at any

time that the commissioner determines that the applicant or

HCS CSSB 108 (L&C) -4- SBO108E



conditional lessee will not be fit, willing, and able to perform

during the term of the lease or when another applicant or conditional

lessee is determined to be fit, willing, and able to perform under an

application or lease for all or part of the right-of-way. An appli—
cant or conditional lessee accrues no rights, including preference or
priority rights, to a particular right-of-way until the commissioner
makes a determination that the applicant or conditional lessee 1is then

fit, willing, and able, to perform the transportation or other acts

proposed under (a) of this section.

(i) The commissioner shall insert a provision implementing the
requirements of (a)(5) of this section into each agreement entered
into by the commissioner for the construction and operation of a

pipeline within the state.

SBO108E -5- HCS CSSB 108 (L&C)
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Offered: 5/15/87 5-0553T
Referred: Finance

Original sponsor: Coghill

IN THE SENATE BY THE LABOR AND COMMERCE COMMITTEE

HOUSE CS FOR CS FOR SENATE BILL NO. 108 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to decisions of the commissioner of

BE

natural resources regarding the eligibility of an

applicant for a pipeline right-of-way permit."”

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 38.35.100 is amended to read:

Sec. 38.35.100. DECISION ON APPLICATION. (a) The commissioner
shall promptly determine, in a written finding, on an application
filed under AS 38.35.050, whether the applicant is fit, willing”® and
able to perform the transportation or other acts proposed in a manner
that will be required by the present or future public interest. In
making a determination the commissioner shall consider whether or not

(1) the proposed use of the right-of-way will unreasonably
conflict with existing uses of the land involving a superior public
interest;

(2) the applicant has the technical and financial capabil-
ity to protect state and private property interests;

(3) the applicant has the technical and financial capabil-
ity to take action to the extent reasonably practical to

(A) prevent any significant adverse environmental
impact, including but not limited to, erosion of the surface of
the land and damage to fish and wildlife and their habitat;

(B) undertake any necessary restoration or revegeta-
tion; and

©) protect the interests of individuals living in the

SBO108E -1- HCS CSSB 108 (L&C)



general area of the right-of-way who rely on fish, wildlife® and
biotic resources of the area for subsistence purposes;

(4) the applicant has the financial capability to pay
reasonably foreseeable damages for which the applicant may become
liable on claims arising from the construction, operation, mainte-
nance” or termination of the pipeline”

(5) the applicant has agreed that in the <construction and
operation of a pipeline within the riRht-of-way the applicant will
comply with, and require contractors and their subcontractors to
comply with, applicable and valid laws and regulations regarding the
hiring of residents of the state then in effect or that take effect
subsequently.

(b) If the commissioner makes the [THESE] determinations under
(a) of this section favorably to the applicant, then the commissioner
may grant the whole or part of the application. If the commissioner
makes the determinations under (a)(l) - (5) of this section favorably
to the applicant but determines that the applicant is not then fit.
willing, and able to perform under the applicat;%n, the commissioner
may grant the application under a conditional lease subject to <con—
ditions established by the commissioner that will ensure that the
applicant will, within a prescribed period of time not exceeding 10
years, establish that the applicant is fit, willing, and able, under
(a) of this section, to perform the transportation or other acts that
will be required by the present or future public interest. An appli-—
cant is not entitled to a notice or authorization to proceed to con-—
struction, or its equivalent, under a conditional lease until the
commissioner determines in writing that the applicant has satisfac—
torily established that the applicant is then fit, willing, and able

to perform under (a) of this section. Otherwise, the commissioner
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shall deny the application.

(c) The commissioner may offer the applicant a lease or a condi-
tional lease under this section. If the applicant does not accept a
lease offered under this section within 30 days, the lease offered is
withdrawn [IN ORDER TO GRANT THE WHOLE OR PART OF THE APPLICATION THE
COMMISSIONER SHALL OFFER A LEASE TO THE APPLICANT FOR ITS ACCEPTANCE
THROUGH SIGNING OF THE LEASE AND AGREEING TO COMPLY WITH ITS TERMS,
CONDITIONS, AND OBLIGATIONS. ONLY UPON PROPER ACCEPTANCE OF OFFERED
LEASE BY THE APPLICANT WITHIN 30 DAYS AFTER ITS HAVING BEEN PRESENTED
IS THE GRANT OF THE APPLICATION CONSUMMATED].

Sec. 2. AS 38.35.100 is amended by adding new subsections to read:

(d) The commissioner shall include in a conditional lease each
requirement and condition of the covenants established under AS 38.-
35.120. The commissioner may also require that the lessee agree to
additional conditions that the commissioner finds to be in the public
interest. In place of the covenant established wunder AS 38.35.-
120(a)(9), the commissioner shall require the lessee to agree that it
will not transfer, assign, pledge, or dispose of in any manner, di-
rectly or indirectly, its interest in a conditional right-of-way lease
or a pipeline subject to the conditional lease, unless the commis-
sioner, after considering the public interest and issuing written
findings to substantiate a decision to allow the transfer, authorizes
the transfer. The commissioner shall also require the lessee to agree
not to allow the transfer of control of the lessee without the
approval of the commissioner; as used in this subsection, "transfer of
control of the lessee” means the transfer of 30 percent or more, in
the aggregate, of ownership interest in the lessee in one or more
transactions to one or more persons by one or more persons.

(e) The commissioner shall require a conditional lessee to agree

SBO108E -3- HCS CSSB 108(L&C)
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that

(1) in the absence of the approval of the commissioner, a
transfer may not relieve the lessee of an obligation assumed under the
lease;

(2) a transfer, including the transfer of lessee, that
occurs without the approval of the commissioner 1is ineffective to
transfer interests in and obligations under the lease; and

(3) a transfer constitutes a default under the lease.

(@) Inan application for the approval under (d) of this section
of a transfer of an interest, the commissioner shall consider whether
the proposed transferee will be fit, willing, and able to perform the
transportation or other acts proposed under the conditions established
in the conditional lease and whether the transfer is in the public
interest. In approving the transfer of an interest under (d) of this
section and this subsection, the commissioner may impose any condition
on the transfer that the commissioner considers in the public inter-
est.

(9) If,during the term of a conditional lease, thecommissioner
determines under (a) of this section that the applicant is fit, will-
ing, and able to perform the transportation or other acts proposed 1in
a manner that will be required by the present or future public inter-
est, the commissioner may amend the conditional right-of-way lease to
insert the covenant established in AS 38.35.120(a)(9) in place of the
covenant against a transfer established under (d) and (e) of this
section.

(h) Theissuance of a conditional lease does not prevent the
commissioner from issuing other conditional or wunconditional leases
for the same right-of-way. A conditional lease may be revoked at any

time that the commissioner determines that the applicant or

HCS CSSB 108(L&C) -4- SBO108E



conditional lessee will not be fit, willing, and able to perform
during the term of the lease or when another applicant or conditional
lessee is determined to be fit, willing, and able to perform under an
application or lease for all or part of the right-of-way. An appli—
cant or conditional lessee accrues no rights, including preference or
priority rights, to a particular right-of-way until the commissioner
makes a determination that the applicant or conditional lessee 1is then
fit, willing, and able to perform the transportation or other acts
proposed under (a) of this section.

(i) The commissioner shall insert a provision implementing the
requirements of (a)(5) of this section into each agreement entered
into by the commissioner for the construction and operation of a

pipeline within the state.

SBO108E -5- HCS CSSB 108 (L&C)
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Offered: 5/4/87
Referred: Finance

Original sponsor:

IN THE SENATE

For an Act entitl

BE IT ENACTED BY

* Section 1.

5-0553F

Coghill

BY THE RESOURCES COMMITTEE
CS FOR SENATE BILL NO. 108 (Resources)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
ed: "An Act relating to decisions of the commissioner of
natural resources regarding the eligibility of an
applicant for a pipeline right-of-way permit."”
THE LEGISLATURE OF THE STATE OF ALASKA:

AS 38.35.100 is amended to read:

Sec. 38.35.100. DECISION ON APPLICATION. (a) The commissioner

shall promptly determine, on an application filed under AS 38.35.050,

whether the applicant is fit, willing® and able to perform the trans-

portation or

other acts proposed in a manner that will be required by

the present or future public interest. In making a determination the

commissioner

shall consider whether or not

(1) the proposed use of the right-of-way will wunreasonably

conflict with existing uses of the land involving a superior public

interest;

(2) the applicant has the technical and financial capabil-

ity to protect state and private property interests;

(3) the applicant has the technical and financial capabil-

ity to take action to the extent reasonably practical to

impact,

(A) prevent any significant adverse environmental

including but not limited to, erosion of the surface of

the land and damage to fish and wildlife and their habitat;

(B) undertake any necessary restoration or revegeta-

tion; and

SB0108d
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general area of the right-of-way who rely on fish, wildlife® and
biotic resources of tne area for subsistence purposes;

(4) the applicant has the financial <capability to pay
reasonably foreseeable damages for which the applicant may become
liable on claims arising from the construction, operation, ma.inte-
nance, or termination of the pipeline”

(5) the applicant has agreed that in the construction and
operation of a pipeline within the right-of-way the applicant will
comply with and require contractors and their subcontractors to comply
with applicable and valid laws and regulations regarding the hiring of
residents of the state then in effect or that take effect subsequent-
1*.

(b) If the commissioner makes the [THESE] determinations under
(a) of this section favorably to the applicant, then the <commissioner
may grant the whole or part of the application. If the ~commissioner
makes the determinations under (c)(l1) - (5) of this section favorably
to the applicant but determines that the applicant is not then fit,
willinR, and able to perform under the application, the commissioner
may grant the application subject to conditions established by the
commissioner that will ensure that the applicant will, within a pre-
scribed period of time not exceeding 10 years, establish that the
applicant is fit, willing, and able, under (a) of this section, to
perform the transportation or other acts that will be required by the
present or future public interest. An applicant is not entitled to a
notice or authorization to proceed to construction, or its equivalent,
under a conditional lease until the commissioner determines in writing
that the applicant has satisfactorily established that the applicant
is then fit, willing, and able to perform under (a) of this section.

Otherwise, the commissioner shall deny the application.

CSSB 108(Res) -2- SB0108d
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(c) The <commissioner may offer the applicant a lease under this
section. If the applicant does not accept a lease offered under this
section within 30 days, the lease offered is withdrawn [IN ORDER TO
GRANT THE WHOLE OR PART OF THE APPLICATION THE COMMISSIONER SHALL
OFFER A LEASE TO THE APPLICANT FOR ITS ACCEPTANCE THROUGH SIGNING OF
THE LEASE AND AGREEING TO COMPLY WITH ITS TERMS, CONDITIONS, AND
OBLIGATIONS. ONLY UPON PROPER ACCEPTANCE OF OFFERED LEASE BY THE
APPLICANT WITHIN 30 DAYS AFTER ITS HAVING BEEN PRESENTED IS THE GRANT
OF THE APPLICATION CONSUMMATED].

Sec. 2. AS 38.35.100 is amended by adding new subsections to read:

(d) The commissioner shall include in a conditional lease each
requirement and condition of the covenants established under AS 38.-
35.120. The commissioner may also require that the lessee agree to
additional conditions that the commissioner finds to be in the public
interest. In place of the covenant established under AS 38.35.-
120(a)(9), the commissioner shall require the lessee to agree that it
will not transfer, assign, pledge, or dispose of in any manner, di-
rectly or indirectly, 1its interest in a conditional right-of-way lease
or a pipeline subject to the conditional lease, unless the commis-
sioner, after considering the public interest, authorizes the trans-
fer. The commissioner shall also require the lessee to agrae not to
allow the transfer of control of the lessee without the approval of
the commissioner; as used in this subsection, "transfer of control of
the lessee”™ means the transfer of 30 percent or more, in the aggre-
gate, of ownership interest in the lessee in one or more transactions
to one or more persons by one or more persons.

(e) The commissioner shall require a conditional lessee to agree
that

(1) in the absence of the approval of the commissioner, a

SB0108d -3- CSSB 108(Res)
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transfer may not relieve the lessee of an obligation assumed under the
lease;

(2) a transfer, including the transfer of lessee, that
occurs without the approval of the commissioner 1is ineffective to
transfer interests in and obligations under the lease; and

(3) a transfer constitutes a default under the lease.

(f) In an application for the approval under (d) of this section
of a transfer of an interest, the commissioner shall consider whether
the proposed transferee will be fit, willing, and able to perform the
transportation or other acts proposed under the conditions established
in the conditional lease and whether the transfer is in the public
interest. In approving the transfer of an interest under (d) of this
section and this subsection, the commissioner may impose any condition
on the transfer that the commissioner considers in the public inter-
est.

(9) If the commissioner determines under (a) of this section
that the applicant is fit, willing, and able to perform the transpor-
tation or other acts proposed in a manner that will be required by the
present or future public interest, the commissioner may amend the
conditional right-of-way lease to insert the covenant established in
AS 38.35.120(a)(9) 1in place of the covenant against a transfer estab-
lished under (d) and (e) of this section.

(h) The issuance of a conditional lease does not prevent the
commissioner from issuing other conditional or unconditional leases
for the same right-of-way. An applicant or conditional lessee accrues
no priority rights to a particular right-of-way until the commissioner
makes a determination that the applicant or conditional lessee is then
fit, willing, and able to perform the transportation or other acts

proposed under (a) of this section.

CSSB 108 (Res) -4- SB0108d



(i) The commissioner shall insert a provision implementing the
requirements of (a)(5) of this section into each agreement entered
into by the commissioner for the construction and operation of a

pipeline within the state.
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Offered: 4/15/87 5-0553X
Referred: Resources and Finance

Original sponsor: Coghill

IN THE SENATE BY THE JUDICIARY COMMITTEE
CS FOR SENATE BILL NO. 108 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to decisions on right-of-way lease
applications; and providing for an effective date.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
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* Section 1. AS 38.35.100 is amended to read:

Sec. 38.35.100. DECISION ON APPLICATION. (a) The commissioner
shall promptly determine, on an application filed under AS 38.35.050,
whether the applicant is fit, willing and able to perform the trans-
portation or other acts proposed in a manner that will be required by
the present or future public interest. In making a determination the
commissioner shall consider whether or not

(1) the proposed use of the right-of-way will unreasonably
conflict with existing uses of the land involving a superior public
interest;

(2) the applicant has the technical and financial capabil-
ity to protect state and private property interests;

(3) the applicant has the technical and financial capabil-
ity to take action to the extent reasonably practical to

(A) prevent any significant adverse environmental
impact, including but not limited to, erosion of the surface of
the land and damage to fish and wildlife and their habitat;

(B) undertake any necessary restoration or revegeta-
tion; and

©) protect the interests of individuals living in the

general area of the right-of-way who rely on fish, wildlife and

SB0108c -1- CSSB 108 (Jud)



biotic resources of the area for subsistence purposes;

(4) the applicant has the financial capability to pay
reasonably foreseeable damages for which the applicant may become
liable on claims arising from the construction, operation, maintenance
or termination of the pipeline”

(5) the applicant has agreed that in the construction and
operation of a pipeline within the right-of-way the applicant will
comply with and require contractors and their subcontractors to comply
with applicable and valid laws and regulations regarding the hiring of
residents of the state then in effect or that take effect subsequent—
ly

(b) If the commissioner makes the [THESE] determinations under
(a) of this section favorably to the applicant, then the commissioner
may grant the whole oi part of the application. If the commissioner
makes the determinations under (a)(1) - (5) of this section favorably
to the applicant but determines that the applicant is not then fit,
willing, and able to perform under the application, the commissioner

may grant the application subject to conditions established by the

commissioner that will ensure that the applicant will, within a pre—
scribed period of time not exceeding 10 years, establish that the
applicant is fit, willing, and able, under (a) of this section, to

perform the transportation or other acts that will be required by the
present or future public interest. An applicant is not entitled to a
notice or authorization to proceed to construction, or its equivalent,
under a conditional lease until the commissioner determines in writing
that the applicant has satisfactorily established that the applicant
is then fit, willing, and able to perform under (a) of this section.
Otherwise, the commissioner shall deny the application.

(c) The commissioner may offer the applicant a lease under this

CSSB 108(Jud) 2. SB0108c
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section. If the applicant does not accept a lease offered under this
section within 30 days, the lease offered is withdrawn [IN ORDER TO
GRANT THE WHOLE OR PART OF THE APPLICATION THE COMMISSIONER SHALL
OFFER A LEASE TO THE APPLICANT FOR ITS ACCEPTANCE THROUGH SIGNING OF
THE LEASE AND AGREEING TO COMPLY WITH ITS TERMS, CONDITIONS, AND
OBLIGATIONS. ONLY UPON PROPER ACCEPTANCE OF OFFERED LEASE BY THE
APPLICANT WITHIN 30 DAYS AFTER ITS HAVING BEEN PRESENTED IS THE GRANT
OF THE APPLICATION CONSUMMATED] .

Sec. 2. AS 38.35.100 is amended by adding new subsections to read:

(d) The commissioner shall include in a conditional lease each
requirement and condition of the covenants established wunder AS 38.-
35.120. The commissioner may also require that the Jlessee agree to
additional conditions that the commissioner finds to be in the public
interest. In place of the covenant established wunder AS 38.35.-
120(a)(9), the commissioner shall require the lessee to agree that it
will not transfer, assign, pledge, or dispose of in any manner, di-
rectly or indirectly, its interest in a conditional right-of-way lease
or a pipeline subject to the conditional lease, unless the commis-
sioner, after considering the public interest, authorizes the trans-
fer. The commissioner shall also require the lessee to agree not to
allow the transfer of control of the lessee without the approval of
the commissioner; as used in this subsection, "transfer of control of
the lessee” means the transfer of 30 percent or more, in the aggre-
gate, of ownership interest in the lessee in one or more transactions
to one or more persons by one or more persons.

(e) The commissioner shall require a conditional lessee to agree
that

(€D) in the absence of the approval of the commissioner, a

transfer may not relieve the lessee of an obligation assumed under the

SB0108c -3- CSSB 108(Jud)
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lease;

(2) a transfer, including the transfer of lessee, that
occurs without the approval of the commissioner is ineffective to
transfer interests in and obligations under the lease; and

(3) a transfer constitutes a default under the lease.

() In an application for the approval under (d) of this section
of a transfer of an interest, the commissioner shall consider whether
the proposed transferee will be fit, willing, and able to perform the
transportation or other acts proposed under the conditions established
in the conditional lease and whether the transfer is in the public
interest. In approving the transfer of an interest under (d) of this
section and this subsection, the commissioner may 1impose any condition
on the transfer that the commissioner considers in the public inter-
est.

(g) If the commissioner determines under (a) ofthis section
that the applicant is fit, willing, and able to perform the transpor-
tation or other acts proposed in a manner that will be required by the
present or future public interest, the commissioner may amend the
conditional right-of-way lease to insert the covenant established in
AS 38.35.120(a)(9) 1in place of the covenant against a transfer estab-
lished under (d) and (e) of this section.

(h) The issuance of a conditional 1lease does not prevent the
commissioner from issuing other conditional or unconditional leases
for the same right-of-way. An applicant or conditional lessee accrues
no priority rights to a particular right-of-way until the commissioner
makes a determination that the applicant or conditional lessee 1is then
fit, willing, and able to perform the transportation or other acts
proposed under (a) of this section.

(i) The commissioner shall inserta provision implementing the

CSSB 108 (Jud) -4- SB0108c
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requirements of (a)(5) of this section into each agreement entered
into by the commissioner for the <construction and operation of a

pipeline within the state.

* Sec. 3. AS 38 is amended by adding a new chapter to read:

CHAPTER 36. RESIDENT EMPLOYMENT PREFERENCE UNDER STATE RIGHTS-O0F-WAY.

ARTICLE 1. HIRING PREFERENCE.

Sec. 38.36.010. STATE POLICY. It is the policy of the state to
develop the state to provide the maximum benefit to the people of the
state as required by the Constitution of the State of Alaska. The
benefits include employment opportunities in projects under AS 38.35
for residents qualified for the employment, as well as receipt of
state revenue from the development.

Sec. 38.36.020. LEGISLATIVE FINDINGS. (a) The legislature
finds that

(1) because of its unique climate and its distance from the
contiguous states, the state has  historically suffered from wunique
social, seasonal, geographic, and economic conditions that result in
an unstable economy;

(2) the unstable economy is a hardship on the residents of
the state and is aggravated by the Jlarge numbers of seasonal and
transient nonresident workers;

(3) the rate of unemployment among residents of the state
is one of the highest in the nation;

(4) the state has one of the highest ratios of nonresident-
to-resident workers in the nation;

(5) the state has a compelling interest in reducing the
level of unemployment among its residents;

(6) the construction industry in the state accounts for a

substantial percentage of the available employment;

SB0108c -5- CSSB 108 (Jud)



(7) construction workers receive a (greater percentage of

the unemployment benefits paid by the state than is typical of other
-s:

(8) chronic unemployment canbreed severe social problems
including alcoholism and domestic violence;

) the rate of unemploymentin the construction industry
in the state is historically higher than the rate of unemployment in
other industries in the state;

(10) the influx of nonresident construction workers contri —
butes to or causes the high unemployment rate among resident construc—
tion workers because nonresident workers compete with residents for
the limited number of available construction jobs;

(11) the rights-of-way on state land are owned by the state
and belong to the residents of the state;

(12) the vast majority of the state®"s revenue is derived
from income resulting from the development of the state rather than
from other forms of taxation;

(13) because the state has no personal income tax or sales
tax, nonresident workers use services provided by the statebut do not
contribute fairly to the costs of those services; and

(14) A. ikans, more than the residents of other states,
suffereconomically when nonresidents displace qualified residents
since resident workers contribute localtaxes as well as their share
of the royalties from natural resources.

(b) The legislature further finds that

(1) the findings of the Department of Labor of the State of
Alaska in its report entitled "Nonresidents Working in Alaska in 1985"
support the need for a resident hiring preference;

(2) there is a need for timely, accurate information on the

108 (Jud) -6- SB0108c
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number of nonresident and resident workers in industries in the state;

(3) the state has a continuing interest in determining
whether indirect benefits, including employment opportunities, from
state expenditures, construction projects, and agreements concerning
the development of the state®s resources accrue to residents of the
state or to nonresidents;

(4) a major factor in the unemployment problem 1is the
failure of some employers engaged in the development of the state and
under leases or other agreements granted or permitted by the state to
employ state residents;

(5) whereas at an earlier stage of the state"s history it
was asserted that high unemployment in the state was due to cultural
and geographical migration barriers, the state now has many residents
who are qualified, trained, and available for employment in the explo-
ration, development, production, and extraction of natural resources
on state land;

(6) the state has made significant investments in training
programs and vocational education to help furnish industry with qual-
ified residents able to work in the development, exploration, produc-
tion, and extraction of natural resource products on state land;

(7) the state"s investment in training and education pro-
grams will be of little avail unless state residents receive employ-
ment opportunities in construction projects on state land;

(8) employment of nonresidents displaces qualified resi-
dents from work in the development of the state; therefore, the number
of nonresidents hired for work on the development of state land is a
peculiar source of the unemployment problem now besetting the state;

(9) the number of state residents who are wunable to find

work is considerably higher than is reflected by wunemployment rates

SB0108c -7- CSSB 108(Jud)



based on nationally accepted measures;

(10) many rural state residents who wish to work do not seek
employment as frequently as necessary to meet federal definitions of
unemployment because of continuing lack of employment opportunities in
rural areas of the state.

Sec. 38.36.030. UNAVAILABILITY OF PREFERRED WORKERS. (a) An
employer subject to hiring requirements under AS 38.35.100 may request
the commissioner of labor to assist in the location of qualified,
eligible employees under AS 36.10.070. After receiving a request for
assistance, the commissioner of labor shall refer qualified, eligible,
and available residents to the employer to fill the employer®s hiring
needs.

(b) If the commissioner of labor is unable to refer a sufficient
number of qualified, eligible, and available residents able to perform
the work, the commissioner of labor may approve the hiring of resi-—
dents who are not eligible for preference and nonresidents for the
balance of the request.

Sec. 38.36.040. REGULATIONS. The commissioner of [labor shall
adopt regulations under the Administrative Procedure Act (AS 44.62) to
implement this chapter and encourage and require the hiring of resi—
dents to the maximum extent permitted by law.

Sec. 38.36.050. PREFERENCE IN ZONE OF UNDEREMPLOYMENT. (a) For
the full two fiscal years following a determination by the commis—
sioner of labor that a zone of underemployment exists, qualified
residents who are eligible for an employment preference under AS 36.-
10.140 shall be given preference in hiring for work on each right-
of-way project on state land under AS 38.35 that is wholly or partial—
ly sited within the zone of underemployment. The preference applies

on a craft-by-craft or occupational basis.

CSSB 108 (Jud) -8- SB0108c
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(b) The commissioner of labor shall determine the amount of work
that must be performed under this section by qualified residents who
are eligible for an employment preference under AS 36.10.140. In
making this determination, the commissioner shall consider the nature
of the work, the classification of workers, availability of eligible
residents, and the willingness of eligible residents to perform the
work.

(c) The commissioner of labor shall determine that a zone of
underemployment exists on a determination that

(1) the rate of unemployment within the zone 1is substan-—
tially higher than the national rate of unemployment;

(2) a substantial number of residents in the zone have
experience or training in occupations that would be employed on a
project;

(3) the lack of employment opportunities in the zone has
substantially contributed to serious social or economic problems in
the zone; and

(4) employment of workers who are not residents is a pecu—
liar source of the unemployment of residents of the zone.

Sec. j8.36.060. PREFERENCE IN ECONOMICALLY DISTRESSED ZONE. The
hiring preference established in AS 36.10.160 for residents of an
economically distressed zone who qualify under AS 36.10.140 applies to
work on each construction project on a state right-of-way under
AS 38.35 that is wholly or partially sited within the economically
distressed zone.

Sec. 38.36.070. GENERAL REQUIREMENTS. (a) If the governor has
declared an area to be an area affected by an economic disaster under
AS 44.33.285, then the preference for residents of the area estab-—

lished under AS 44.33.285 - 44.33.310 supersedes a preference under

SB0108c <9- CSSB 108 (Jud)
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this chapter.

(b) The commissioner of labor shall define the boundaries of a
zone in which a preference applies. The boundaries may include a
portion of the state or the state as a whole.

Sec. 38.36.080. DETERMINATION OF QUALIFICATIONS, TRANSFERS, AND
CERTIFICATION. (a) An employer shall determine and judge the work
qualifications of applicants for employment.

(b) An employer may make a bona fide transfer of management
employees from one project or business activity to another. A posi-
tion filled by a bona fide transfer wunder this subsection 1is not
considered to have been a vacancy for the purposes of the hiring
requirements under AS 38.36.050 - 38.36.060.

(c) An employer subject to a resident hiring requirement under
this chapter shall certify that individuals -employed as residents
under a preference were eligible for the preference at the time of
hiring.

(d) A labor organization that dispatches members for work on a
right-of-way project on state land under AS 38.35 under a <collective
bargaining agreement shall certify that individuals dispatched as
residents to meet a preference were eligible for the preference at the
time of dispatch.

(e) An employer or labor organization may vrequest assistance
from the commissioner of labor in verifying the eligibility of an
applicant for a hiring preference under this chapter.

Sec. 38.36.090. INCORPORATION INTO CONTRACTS. (a) In order to
create, protect, and preserve the right of eligible qualified resi-
dents to employment on right-of-way projects on state land wunder
AS 38.35, the commissioner shall incorporate into each lease or condi-

tional lease a provision requiring compliance with this chapter,
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regulations adopted under this chapter, and each Jlater amendment to
this chapter or the regulations, and authorizing penalties under
AS 38.36.210 for failure to comply.

(b) The commissioner shall incorporate into each lease or condi-
tional lease a requirement that the lessee include in each contract
with contractors or subcontractors who will be operating on a state
right-of-way project under AS 38.35 a provision requiring compliance
with this chapter, regulations adopted under this chapter, and each
later amendment to this chapter or the regulations, and authorizing
penalties under AS 38.36.210 for failure to comply.

Sec. 38.36.100. REPORTING PROVISIONS. An employer obligated to
employ residents under this chapter shall comply with the reporting
provisions that the commissioner of labor determines are necessary to
carry out this chapter. Except for statistical data, information
concerning specific employees is confidential and may not be released
to the public by the department. The confidential employee informa-
tion may be shared between departments for purposes of this chapter.

Sec. 38.36.110. RESIDENT CERTIFICATION. (a) The commissioner
of labor may implement a certification system for state residents.
The commissioner of labor may charge applicants for certification a
reasonable fee to cover the costs of the certification system.

(b) An employer who reasonably relies on a certification by the
commissioner of labor that an applicant or employee is a resident is
not liable for penalties under this chapter based on the nonresidence
of the applicant or employee.

ARTICLE 2. ENFORCEMENT.

Sec. 38.36.210. CIVIL PENALTY FOR WILFUL NONCOMPLIANCE. (@)

The commissioner of labor may conduct investigations and hearings to

enforce compliance with this chapter. After a hearing, if the
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commissioner of labor finds that an employer has wilfully failed to
comply with this chapter, the commissioner of labor may impose a civil
penalty in an amount no greater than

(1) $5,000 for the first rejection of a qualified eligible
applicant or other violation of this chapter;

(2) $10,000 for the second and each subsequent rejection or
other violation of this chapter.

(b) In addition to the imposition of other penalties under this
section, if the commissioner of labor finds that an employer has
wilfully rejected a qualified eligible applicant or terminated a
qualified eligible employee in violation of this chapter, the commis—
sioner may require the employer to pay the person the amount of wages
the person lost and may require additional amounts to reimburse the
person for actual expenses incurred as a result of the wrongful
action.

(c) The commissioner of labor may impose the penalties under
this section on an employer only if the employer itself has failed to
comply with this chapter, regulations adopted under this chapter, or
later amendments to this chapter or the regulations, or if the em—
ployer has failed to incorporate into its contracts the provision
required under AS 38.35.100(h) and AS 38.36.090(b).

(d) In addition to the imposition of penalties under this sec—
tion, the commissioner of labor may seek injunctive relief against a
person who 1is not in compliance with this chapter and the enforcement
of penalties imposed under this section.

Sec. 38.36.220. PENALTIES FOR APPLICANTS AND EMPLOYERS. (a) An

ndividual who makes a false sworn statement in <connection with a
certification of eligibility for an employment preference under this

chapter is subject to criminal prosecution for perjury under
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AS 11.56.200.

(b) An individual who makes an unsworn falsification with the
intent to mislead a public servant in the performance of a duty in
connection with a certification of -eligibility for an employment
preference under this chapter is subject to criminal prosecution under
AS 11.56.210.

(c) In addition to criminal penalties imposed by state law, an
individual who is convicted of a crime in <connection with a false
statement made in a certification required under AS 38.36.080, if the
conviction is not vreversed, forfeits all future rights to eligibility
for an employment preference under this chapter.

Sec. 38.36.230. CIVIL PENALTIES FOR FALSE CERTIFICATIONS. (a)
In addition to any criminal penalties imposed and to penalties imposed
under AS 38.36.210 and 38.36.220, after a hearing the commissioner of
labor may impose a civil penalty on an individual who, in connection
with certification of eligibility for an employment preference under
this chapter,

(1) made a false sworn statement; or
(2) made an unsworn falsification with intent to mislead a
public servant in the performance of a duty.

(b) The amount of the civil penalty under (a) of this section
for an individual who falsely certifies that the person 1is eligible
for an employment preference under this chapter is not more than $400
for each false certification. The individual also forfeits all future
rights to eligibility for an employment preference under this chapter.

(c) The amount of the civil penalty under (a) of this section
for an employer who falsely certifies that an employee is a resident
eligible for a preference under this chapter is not more than $2,000

for each of the first five false certifications. The penalty for the
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sixth and each succeeding false certification made by an employer 1is
at least $2,000 and not more than $4,000.
ARTICLE 3. GENERAL PROVISIONS.

Sec. 38.36.310. APPLICABILITY OF CHAPTER. This chapter applies
to each right-of-way project on state land under AS 38.35. The pref-
erence applies only to employment that is performed directly for an
employer.

Sec. 38.36.390. DEFINITIONS. In this chapter

(1) "employer"™ means a person other than the state who is a
party to a lease or conditional lease under AS 38.35.100 on state land
and the person® affiliate, principal, subsidiary, contractor, or
subcontractor if the activity of the affiliate, principal, subsidiary,
contractor, or subcontractor is performed on state land;

(2) "qualified" has the meaning given in AS 36.10.990;

(3) "resident" has the meaning given in AS 36.95.010;

(4) "right-of-way project on state land” means a project
authorized by a lease or conditional lease for the ~construction and
operation of an oil and gas pipeline under AS 38.35 if the state is a
party to the lease and the project is performed in whole or in part on
state land;

(5) "state land" means all land, including shore, tide, and

submerged land, belonging to or acquired by the state.

* Sec. 4. AS 38.36, enacted in sec. 3 of this Act, applies to a lease

orconditional lease for the development of state rights-of-way under

AS 38.35 entered into on or after the effective dateof this Act and to a

renegotiation of the lease or conditional lease under AS 38.35. AS 38.36

applies tothe renegotiation on or after the effective date of this Act of

a lease orconditional lease entered into before the effective date of this

Act

if therenegotiation results in a major change in the duties of a
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2 * Sec. 5. This Act takes effect immediately under AS 01.10.070(c).
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IN THE SENATE BY THE TRANSPORTATION COMMITTEE
CS FOR SENATE BILL NO. 108 (Transportation)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to decisions on right-of-way lease
applications."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 38.35.100(b) 1is amended to read:

(b) If the commissioner makes the [THESE] determinations de-
scribed in (a) of this section favorably to the applicant, then the
commissioner may grant all [THE WHOLE] or part of the application.
Otherwise, the commissioner may [SHALL] deny the application or grant
the” application subject to conditions established by the commissioner
that will ensure that the applicant is fit, willing, and able within a
prescribed period of time to perform the transportation or other acts
that will be required by the present or future public interest. In
order to grant all [THE WHOLE] or part of the application the commis-
sioner shall offer a lease to the applicant for its acceptance through
signing of the lease and agreeing to comply with Its terms, condi-
tions, and obligations. Only upon proper acceptance of offered lease
by the applicant within 30 days after its having been presented is the

grant of the application consummated.
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Introduced: 2/5/87 5-0553A
Referred: Transportation,
Judiciary and Finance

IN THE SENATE BY COGHILL
SENATE BILL NO. 108
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to decisions on right-of-way |lease
applications.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 38.35.100(b) is amended to read:

(b) If the commissioner makes the [THESE] determinations de-
scribed in (a) of this section favorably to the applicant, then the
commissioner may grant all [THE WHOLE] or part of the application.
Otherwise, the commissioner may [SHALL] denythe application or grant
the application subject to conditions established by the commissioner
that will ensure that the applicant is fit, willing, and able to
perform the transportation or other acts that will be required by the
present or future public interest. |In order to grant all [THE WHOLE]
or part of the application the commissioner shall offer alease to the
applicant for its acceptance through signing of the lease and agreeing
to comply with its terms, conditions, and obligations. Only upon
proper acceptance of offered lease by the applicant within 30 days
after its having been presented is the grant of the application con-

summated.
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