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O r i g i n a l  s p o n s o r s :  D o n le y ,  G r u e n b e r g ,
B o y e r ,  e t  a l .

IN THE HOUSE BY THE FINANCE COMMITTEE

CS FOR HOUSE JOINT RESOLUTION NO. 18 ( F i n a n c e )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION

P r o p o s i n g  a n  amendment t o  t h e  C o n s t i t u ­

t i o n  o f  t h e  S t a t e  o f  A l a s k a  r e l a t i n g  t o  

r e s i d e n t  p r e f e r e n c e .

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1. A r t i c l e  I ,  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a ,  i s  amended 

b y  a d d i n g  a  new s e c t i o n  t o  r e a d :

SECTION 23 .  RESIDENT PREFERENCE. T h i s  c o n s t i t u t i o n  does  n o t  

p r o h i b i t  t h e  S t a t e  f rom  g r a n t i n g  p r e f e r e n c e s ,  on t h e  b a s i s  o f  A l a s k a  

r e s i d e n c e ,  t o  r e s i d e n t s  o f  t h e  S t a t e  o v e r  n o n r e s i d e n t s  t o  t h e  e x t e n t  

p e r m i t t e d  b y  t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s .

* S e c .  2 .  The amendment p r o p o s e d  by  t h i s  r e s o l u t i o n  s h a l l  b e  p l a c e d  

b e f o r e  t h e  v o t e r s  o f  t h e  s t a t e  a t  t h e  n e x t  g e n e r a l  e l e c t i o n  i n  c o n f o r m i t y  

w i t h  a r t .  X I I I ,  s e c .  1, C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a ,  and  t h e  e l e c ­

t i o n  law s  o f  t h e  s t a t e .

-1- CSHJR 1 8 (Fin)
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L / U I l l C  y  |  v i  U C l l U C I ^  |   1 IBoyer, et al.

IN THE HOUSE BY THE FINANCE COMMITTEE
CS FOR HOUSE JOINT RESOLUTION NO. 1 8  (Finance)

IN THE LEGISLATURE OF THE STATE OF ALASKA 
FIFTEENTH LEGISLATURE - SECOND SESSION

Proposing an amendment; to the Constitu­
tion of the State of Alaska relating to 
resident preference.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1 . Article I, Constitution of the Stite of Alaska, is amended 

by adding a new section to read: 3

SECTION 2 3 . RES IDENTA PREFERENCE. This constitution does not
prohibit the State from grantinĝ preferences, on the basis of Alaska 
residence, to residents of the State over nonresidents to the extent
permitted by the Constitution of the United States.

* Sec. 2 . The amendment proposed by this resolution shall be placed 
before the voters of the state at the next general election in conformity 
with art. XIII, sec. 1 , Constitution of the State of Alaska, and the elec­
tion laws of the state.

-1- CSHJR 18(Fin)
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BURKE, J u s t i c e ,  c o n c u r r i n g .

I  c o n c u r  i n  t h e  d e t e r m i n a t i o n  t h a t  A l a s k a ' s  " l o c a l

h i r e "  l a w 1 v i o l a t e s  t h e  P r i v i l e g e s  a n d  I m m u n i t i e s  C l a u s e  o f  th*e

C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s ,  f o r  t h e  r e a s o n s  s t a t e d  i n  t h e

o p i n i o n  o f  t h e  c o u r t ,  a u t h o r e d  b y  J u s t i c e  M a t th e w s .  I n  my 

j u d g m e n t ,  h o w e v e r ,  we s h o u l d  d e c i d e  t h i s  c a s e  o n  a n  i n d e p e n d e n t  

g r o u n d .  T h u s ,  a s  F r a n c i s  u r g e s  u s  t o  d o  i n  o n e  o f  h i s

a l t e r n a t i v e  a r g u m e n t s ,  I  w o u l d  h o l d  t h e  l o c a l  h i r e  l aw  i n v a l i d  

u p o n  t h e  g r o u n d  t h a t  i t  v i o l a t e s  t h e  c l e a r  and  u n a m b ig u o u s  

l a n g u a g e  o f  a r t i c l e  I ,  s e c t i o n  1 o f  t h e  A l a s k a  C o n s t i t u t i o n .

When c a l l e d  u p o n  t o  d e t e r m i n e  t h e  c o n s t i t u t i o n a l i t y  o f  

a n  A l a s k a  s t a t u t e  u n d e r  b o t h  t h e  s t a t e  a n d  f e d e r a l  c o n s t i t u t i o n s ,  

i t  i s  my b e l i e f  t h a t  t h i s  c o u r t  s h o u l d  c o n s i d e r  f i r s t  t h e  

r e q u i r e m e n t s  o f  t h e  A l a s k a  C o n s t i t u t i o n .  S h a f e r  v .  V e s t ,  680 

P . 2d  1 1 6 9 ,  1172 ( A l a s k a  1984} ( B u r k e ,  C . J . ,  c o n c u r r i n g ) .

A l t h o u g h  t h i s  a p p r o a c h  h a s  b e e n  c r i t i c i z e d  b y  som e,  i t  i s  t h e  o n e  

f a v o r e d  b y  a  n um ber  o f  r e s p e c t e d  j u d g e s  a n d  l e g a l  c o m m e n t a t o r s ,  

w h o s e  r e a s o n s  a p p e a r  f a r  m ore  p e r s u a s i v e  t o  me t h a n  d o  t h o s e  o f  

t h e  p e r s o n s  i n  t h e  o p p o s i t e  c am p .  S ee  R . F .  U t t e r ,  F reedom  a n d

1 .  . AS 3 6 . 1 0 .

2 .  ■ U .S .  C o n s t . ,  a r t .  IV , .  S 2 .

3 .  A r t i c l e  X, s e c t i o n  1 o f  t h e  A l a s k a  C o n s t i t u t i o n  
p r o v i d e s ,  lin p a r t ,  " t h a t  a l l  p e r s o n s  a r e  e q u a l  a n d  e n t i t l e d  t o  
. e q u a l  r i g h t s ,  o p p o r t u n i t i e s ,  a n d  p r o t e c t i o n  u n d e r  t h e  l a v . "
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D i v e r a i t v  i n  t h e  F e d e r a l  S y s t e m :  P e r s p e c t i v e s  o n  S t a t e '

C o n s t i t u t i o n s  a n d  t h e  W a s h i n g t o n  D e c l a r a t i o n  o f  R i g h t s , 7 D. 

P u g e t  S ound  L .  R ev .  491 ( 1 9 8 4 ) .  I n  a n y  e v e n t ,  i t  i s  t h e  a p p r o a c h  

t h a t  I  w o u l d  e m p lo y  i n  t h e  c a s e  a t  b a r ,  f o r  t h e  f o l l o w i n g  

r e a s o n s .

A d e c i s i o n  b y  t h i s  c o u r t  t h a t  t h e  l o c a l  h i r e  law  

v i o l a t e s  t h e  A l a s k a  C o n s t i t u t i o n  w o u l d  b r i n g  t h i s  c a s e  t o  an  

i m m e d i a t e  e n d ,  s i n c e  i t  h a s  l o n g  b e e n  h e l d  t h a t  i t  i s  b e y o n d  t h e  

p o w e r  o f  t h e  U n i t e d  S t a t e s  Supreme C o u r t  t o  r e v i e w  a  s t a t e  

c o u r t ' s  i n t e r p r e t a t i o n  o f  i t s  s t a t e  c o n s t i t u t i o n ,  " a s  l o n g  a s  t h e  

s t a t e  g r o u n d  i s  I n d e p e n d e n t  o f  a n y  f e d e r a l  g r o u n d  a n d  i s  a d e q u a t e  ■ 

t o  s u p p o r t  t h e  j u d g m e n t . "  I d .  a t  5 0 5 ,  c i t i n g  M i c h i g a n  v .  L o n g . 

463 U . S .  1 0 3 2 ,  77 L . E d . 2 d  1 2 0 1 ,  103 S . C t .  3469  (1983)  a n d  Fox 

F i l m  C o r p .  v .  M i l l e r ,  296 U . S . :  2 0 7 ,  80 L . E d .  1 5 8 ,  56 S . C t .  183 

( 1 9 3 5 ) .  The m a j o r i t y  o p i n i o n ,  h o w e v e r ,  l e a v e s  t h e  f i n a l  r e s u l t  

s t i l l  u n c e r t a i n .

G iv e n  t h e  u n d e r s t a n d a b l e  p o p u l a r i t y  o f  l o c a l  h i r e  .
• ' • •  « 

m e a s u r e s  i i i  A l a s k a ,  i t  i s  a  - f o r e g o n e  c o n c l u s i o n  t h a t  s t a t e

o f f i c i a l s  w i l l  b e  u n d e r  c o n s i d e r a b l e  p r e s s u r e  t o  s e e k  r e v i e w  o f

o u r  d e t e r m i n a t i o n  o f  tdie f e d e r a l  q u e s t i o n  b y  t h e  f i n a l  a r b i t e r  o f

s u c h  d i s p u t e s ,  t h e  U n i t e d  S t a t e s  S u p rem e  C o u r t .  S h o u l d  t h e

a d v o c a t e s  o f  l o c a l  h i r e  p r e v a i l  i n  t h a t  , f o r u m ,  i t  w i l l  s t i l l  b e

n e c e s s a r y  f o r  t h i s ■c o u r t  t o  d e c i d e  w h e t h e r  t h e  p r e s e n t  s t a t u t e  ,



v i o l a t e s  t h e  A l a s k a  C o n s t i t u t i o n .  T h u s ,  t h e  u l t i m a t e  o u t c o m e  

c o u l d  r e m a i n  u n s e t t l e d  u n t i l  t h e r e ,  i s . ,  a  s e c o n d  d e c i s i o n  b y  t h i s  

c o u r t .  R a t h e r  t h a n  e x p o s e  t h e  p a r t i e s  a n d  t h e  & o p l e  o f  t h i s  

s t a t e  t o  s u c h  u n c e r t a i n t y ,  a n d  t h e  a d d e d  c o s t  o f  f u t u r e  

l i t i g a t i o n ,  I  t h i n k  we s h o u l d  d e c i d e  t h i s  c r i t i c a l  i s s u e  o f  s t a t e  

l aw  h e r e  a n d  now.

A n o t h e r  r e a s o n  f o r  u s  t o  e x a m in e  t h e  r e q u i r e m e n t s  *of 

t h e  A l a s k a  C o n s t i t u t i o n  i s  t h e  a l m o s t  c e r t a i n  f a c t  t h a t  t h e  s t a t e  

l e g i s l a t u r e  w i l l  b e  a s k e d  t o  e n a c t  new l o c a l  h i r e  l e g i s l a t i o n ,  

a f t e r  t h e  a n n o u n c e m e n t  o f  o u r  d e c i s i o n .  The m a in  d i f f i c u l t y  t h a t  

t h e  l e g i s l a t u r e  f a c e s ,  a s  I  s e e  i t ,  i s  t h e  c l e a r  a n d  u n a m b ig u o u s ,  

s t a t e m e n t  c o n t a i n e d  i n  o u r  s t a t e  c o n s t i t u t i o n ,  " t h a t  a l l  p e r s o n s  

a r e  e q u a l  a n d  e n t i t l e d  t o  e q u a l  r i g h t s  [and ]  o p p o r t u n i t i e s . 1' 

A l a s k a  C o n s t ,  a r t* .  I ,  § 1 ( e m p h a s i s  a d d e d ) .  The f a c t  t h a t  i t  may 

b e  p o s s i b l e  t o  d r a f t  a  s t a t u t e  t h a t  w o u ld  s a t i s f y  t h e  r e q u i r e m e n t  

o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  d o e s  n o t  mean t h a t  t h e  same 

s t a t u t e  w i l l ! p a s s  m u s t e r  u n d e r  t h i s  o r  some o t h e r  p r o v i s i o n  o f ;  

t h e  A l a s k a  C o n s t i t u t i o n .  I t  i s  i m p o r t a n t ,  I  t h i n k ,  t o  make t h i s  

c l e a r  t o  t h e  p e o p l e  o f  t h i s  s t a t e  a n d  t h e i r  e l e c t e d  

r e p r e s e n t a t i v e s .



REPRESENTATIVE DAVE DONLEY
ALASKA STATE LEGISLATURE 
DISTRICT ELEVEN • SPENARD 
NORTHWOOD ■ SPENARD • THOMPSON TURNAGAIN

P.O. BOX V, JUNEAU 99811 
(907) 465-3892 

UPPER MIDTOWN • WINDEMERE

CHAIRM AN

LABOR AND COMMERCE 
COMMITTEE

J a n u a r y  22, 1988

M _§ _ M _ 0 _ R _ A _ N _ D _ U _ M

To: R e o r e s e n t a t i v e  A1 A d a m s ,  C h a i r
H o u s e  F i n a n c e  C o m m i t t e e

F ro m :  R e p r e s e n t a t i v e  D a v e  D o n l e y  ^

Re: R e q u e s t  for h e a r i n g  on H J R  18

I a m  w r i t i n g  to r e q u e s t  a h e a r i n g  b e f o r e  the H o u s e  F i n a n c e  C o m m i t t e e  
on H J R  18, r e l a t i n g  to local h i r e  laws u n d e r  A 1 a s k a 's C o n s t i t u t i o n .

H J R  18 w o u l d  put a p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t  b e f o r e
the v o t e r s  that w o u l d  c l a r i f y  the S t a t e ' s  r i ght to g r a n t  e m p l o y m e n t

p r e f e r e n c e s  to its o w n  c i t i z e n s .

T h e  m e a s u r e  w a s  s p a r k e d  by r e m a r k s  m a d e  by J u s t i c e  B u r k e  in 
r e v i e w i n g  the F £ a n c U s  c a s e  that A l a s k a ' s  c o n s t i t u t i o n  has a 
s t r o n g e r  p r o h i b i t i o n  a g a i n s t  local h i r e  p r e f e r e n c e s  t h a n  the 
U. S .  C o n s t i t u t i o n  m a n d a t e s .  J u s t i c e  B u r k e  c o m m e n t e d  that local 
h i r e  laws a d o p t e d  by the L e g i s l a t u r e  m a y  h a v e  a h a r d e r  time 
m e e t i n g  c o n s t i t u t i o n a l  m u s t e r  u n d e r  our own C o n s t i t u t i o n  th a n  
th e y  w o u l d  e x p e r i e c e  u n d e r  f e d e r a l  r e view.

H J R  18 has a small fiscal n o t e  to c o v e r  the c o s t  of p u t t i n g  
the m e a s u r e  on the b a l l o t .  P l e a s e  call m e  or G i n g e r  Bairn at 
4 9 5 4  if you h a v e  any q u e s t i o n s  or n e e d  a d d i t i o n a l  i n f o r m a t i o n .

M EM B E R
STATE AFFAIRS COMMITTEE

HEALTH. EDUCATIONAL 
AND SOCIAL SERVICES COMMITTEE

ANCHORAGE OFFICE
3111 "C" STREET. SUITE 450 • A N C H O R A G E ,  ALAS K A  99503 • (907)561-7629

•<̂ £> •«
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O r i g i n a l  sponsors: D o n ley, G r u e n b e r g ,  
B o yer, et al.

1 I N  T H E  H O U S E  B Y  THE J U D I C I A R Y  C O M M I T T E E

2 CS F O R  H O U S E  J O I N T  R E S O L U T I O N  NO. 18 (Judiciary)

3 I N  T H E  L E G I S L A T U R E  OF T H E  S T A T E  O F  A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

5 P r o p o s i n g  a n  a m e n d m e n t  to t h e  C o n s t i t u -

6 t i o n  of  the State of A l a s k a  r e l a t i n g  to

7 r e s i d e n t  e m p l o y m e n t  p r e f e r e n c e .

8 B E  IT R E S O L V E D  B Y  T HE L E G I S L A T U R E  O F  T H E  S T A T E  OF A L A SKA:

9 * S e c t i o n  1. A r t i c l e  I, C o n s t i t u t i o n  of t h e  S t a t e  of A l a s k a ,  is a m e n d e d

10 b y  a d d i n g  a n e w  s e c t i o n  to read:

11 S E C T I O N  23. R E S I D E N T  E M P L O Y M E N T  P R E F E R E N C E .  T his c o n s t i t u t i o n

12 d o e s  n o t  p r o h i b i t  t he S t a t e  f r o m  g r a n t i n g  e m p l o y m e n t  p r e f e r e n c e s  to

13 r e s i d e n t s  of the State.

14 * Sec. 2. T he a m e n d m e n t  p r o p o s e d  by this r e s o l u t i o n  s h all be p l a c e d

15 b e f o r e  the v o t e r s  of t he s t a t e  at t h e  n e x t  g e n e r a l  e l e c t i o n  i n  c o n f o r m i t y

16 w i t h  art. XIII, sec. 1, C o n s t i t u t i o n  of t he S t a t e  o f  A l a s k a ,  a n d  the elec-

17 t i o n  laws of the state.
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3 IN  T HE L E G I S L A T U R E  OF T H E  S T A T E  OF  A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 P r o p o s i n g  a n  a m e n d m e n t  to th e  C o n s t i t u -

6 t i o n  of  the S t a t e  of A l a s k a  r e l a t i n g  to

7 r e s i d e n t  p r e f e r e n c e  u n d e r  the e q u a l

8 p r o t e c t i o n  clause.

9 B E  IT R E S O L V E D  BY  T H E  L E G I S L A T U R E  O F  THE S T A T E  O F  ALASKA:

10 * S e c t i o n  1. A r t i c l e  I, sec. 1, C o n s t i t u t i o n  of the State of  A l a s k a ,  is

11 a m e n d e d  to read:

12 S E C T I O N  1. I N H E R E N T  R I G H T S .  T h i s  c o n s t i t u t i o n  is d e d i c a t e d  to

13 the p r i n c i p l e s  that all p e r s o n s  hav e  a n a t u r a l  right to life, liberty,

14 the p u r suit of  ha p p i n e s s ,  and t he e n j o y m e n t  of the r e w a r d s  of t h eir

15 o w n  industry; that all p e r s o n s  are e q u a l  a n d  e n t i t l e d  to e q ual rights,

16 o p p o r t u n i t i e s ,  and p r o t e c t i o n  u n d e r  the law; a n d  that all p e r s o n s  hav e

17 c o r r e s p o n d i n g  o b l i g a t i o n s  to t h e  p e o p l e  a n d  to the State. This sec-

18 t i o n  d o e s  not p r o h i b i t  t he S t a t e  f r o m  g r a n t i n g  p r e f e r e n c e s  co n s i s t e n t

19 w i t h  t he C o n s t i t u t i o n  of the U n i t e d  S t a t e s  to r e s i d e n t s  of the State.

20 * Sec. 2. The a m e n d m e n t  p r o p o s e d  by t his r e s o l u t i o n  shall be p l a c e d

21 b e f o r e  the v o t e r s  of the s t ate at t h e  nex t  g e n e r a l  e l e c t i o n  in c o n f o r m i t y

22 w i t h  art. XIII, sec. 1, C o n s t i t u t i o n  of the S t a t e  of Alaska, a nd the elec-

23 t i o n  laws of the state.
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