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Date referred: 4/11/88 FURTHER REFE:RRALS: 

DATE : __ L/_-2_0,-_8_8 __ 

The Finance · Committee has considered HB 545 ------------- ---------
"An Act amending crimes relating to sexual assault as they relate to 
persons who a:e mentally incapable." 

RECOMMENDS: 
c )(J replaT~ .. w,i;th_:,, _c_S.....___.t\....._l:),...__.5Y~5 __ ._( ___ j ___ ,ut) ___ ~_ 

.. I • • I • • • • • • 

['/.,. ] the ~ title 
[' ] a new title [ ] attached amendment(s) 

['{_] do pass 
[ ] do not pass 
[ J no·recom:mendation 
[ J individual recom:mendations 
[ ] additional referral to the Committee 

ef\.~~s 
ADOPTS: [)l J :.=£', .t:ln c.£. letter of intent 

I - --• • 

ATTACHES NEW FISCA~·NOTE(s): 
[ J 
[ J 
C1-J 

f:Lscal impact 
zero fiscal note 
zero with a~alysis . 

c'i.1 same as previous fiscal note 
published _LI'---' \_-_S_B ____ _ 

[ ] same as previous zero fiscal 
note published ______ _ 

SIGNING OTHER RECOMMENDATIONS: 



• 
STATE OF ALASKA BILL VERSION: HB 545 (JUD) 

1988 LEGISLATIVE SESSION PUBLISH DA1E: _____ _ 

REQUEST: 
FISCAL NOTE 

Revision Date: ----------,,--­
Title: "An Act amending crimes relating 

Agency Affected: Department of Corrections 

to sexual assault •.• " 
BRU: ___________ _ 

Sponsor: ___________ _ 
R"!J.Uestor: __________ _ Componenis =----------

EXPENDITURES/REVENUES: (Thousands of Dollars) 

OPERATING FY88 FY89 FY90 FY91 FY92 FY93 
:PERSONAL SERVICES 
TRAVEL 
CONTRACTUAL 
SUPPUES 
EQUIPMENI' 
LAND& STRUCTURES 
GRANTS, CLAIMS 
MlSCEUANEOUS 

TOTAL OPERATING -0- -0- -0- -0- -0- -0-

I CAPITAL -0- -0- -0- -0- I -o- 1 -o- J 
-0- -0- -0- -0- I . -a- 1 -o-

~·· 
___...FUNDING: (Thousands of Dollars) 

I F= ,.._ ___ o_--11--_-o_--t---o----+--_-o----·+l-_-o----+-_-o_----t 
POSITIONS: 

I ~~ _ TEMPORARY -0- -0- -0- -0- -0- -0-

ANALYSIS : (Attach a separate page if necessary) 
This legislation will have•minimal impact on the Department of Corrections. 

& .... ~.~~. 
Susan E. Knighton, Director 

Prepared by : . . • • 
Division: Administrative Services 

Appro~ed by Co~o.~·:.:....i.~u..i:;;.;..=,r.-'----"'.,-;""H-t-t-tt...,..-=~ 
Agency : De a rtm 
Distribution (by preparer) : 

Legislative Finance 
Legisl:i.tive Sponsor 
Requestor 
Office of Management and Budget 
Impacted Agency(ies) L~c,s, l' "i",, 

. t..;,, ''/' ....... . . l. .. , .. , :• :.!~/,lnE 
I 'IJ ~ 

465-3376 
4-15-88 

4-15-88 
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STATE OF ALASKA BILL VERSION : HB 5 45 (JUD) 
1988 LEGISLATIVE SESSION PUBLISHDATE: _____ _ 

REQUEST: 
FISCAL NOTE 

Revision Date: _ ____.A~pi..:r-=i-=1_8;;;..1___,1 ... 9.;:.;88 _____ _ 
Title: "An Act amending crimes relating 

Agency Affected; Department of Law 
BRU: Prosecution 

to sexual assault ••. mentally incapable." 
Sponsor: House Judiciary 
Requester: House Judiciary 

Components: First, Second, Third and 
Fourth Judicial Districts 

EXrENDITURES/REVENUES: (Thousands of Dollars) 

OPERATING FY 88 FY89 FY90 FY91 FY.92 FY93 ., 
PERsONALSERVICES 
TRAVEL 
CONI'RACnJAL 30.0 30.9 31.8 32.8 33.8 
SUPPLIES 
EQUIPMENl' 
LAND & STRUCTlJRES 
GRANI"S, CLAIMS 
MISCEl.l.ANEOUS -TOTAL OPERATING -o- 30.0 30.9 31.8 32.8 33.8 

I CAPITAL t 
I REVENUE 

FUNDING: (Thousands of-Dollars) 

] 

I ~=1 .... _-_o_-_ _,,~_3_0_.o_--+-_3_0_._9_+-_3_1_._a_ ....... _32_._a_~ 

POSITIONS: 

I ~~ . TEMPORARY 

-o- -0- -0-. -0- -0- -o-

ANALYSIS : (Attach a separate page if necess31)') 

Please see the attached analysis. 

Q,·J,_[~' 'i) -w-:, 
Prepared by: Richard I. Pegue~ ~rec tor 
Division: Administr[ive Ser'@tes } 

Phone:_4_6_5_-~3 .... 67_2;;_ __ 

R1<l--i~ cl<. P\~ 1 FOf< 
Approved by Commissioner: Grace Berg S~aible, Atty. Gen. 

D te April 8, 1988 - a : _ ___,,_......,.___,--:..-=~-

Ca~: __ A_p_r_i_l_S_,~1~98_8_ 
Agency: Department of Law 

Distribution (by preparer) : 
Legislative Finance 

. Legislative Sponsor 
Requester 
Office of Management and Budget 
Impacted Agency(ies) 

I· 

p@tm7lt~ 
APR 111988. 

•-i- ,,.: '" ! :.i ~-r \N'.'. I r'"'1c-L". 1·, ·· .. . ·\.' •i i. _r.-'l", ..i ,J r•: ' L. ~ . 

page+ of -L 
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CONTINUATION of FI~CAL NOTE ANALYSIS 
For IliH/Resolution No. __ H_B_S4_5 __ 

After further thought and evaluation, the Department of Law is 
herewith revising its ~iscal note for HB 545. The department now 
believes that the number of occasions on which it would have to prove 
that victims are "mentally incapable" should be reduced from 24 to 15 
occasions. Thus, the annual amount required should be $30,000. 
Although the incidence rate in Alaska may appear high when compared to 
other jurisdictions, this is reflective of the high number of sexual 
abuse offenders that are prosecuted in Alaska. The department's 
previous analysis of the cost of expert witnesses remains the same • 

2 page __ of __ 3 _ 
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CONTINUATION of FI.SCAL N9TE ANALYSIS 
For Dill/Resolution No. __ H_B _S_4s __ 

Fiscal Analysis 

1st Dist 2nd Dist 3rd Dist 4th Dist 

Contractual 4,000 6,000 · 12.000 8,000 
(Expert Witness Fees) 

Total 4,000 6,000 12,000 ~.ooo 

Total 

30,000 

30,000 

Costs beyond FY 89 have been increased 3% annua~ly ~o reflect inflation. 

3 of __ 
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HOUSE FINANCE COMMITTEE 
LETTER OF INTENT 

FOR 
cs HB 545 (Judiciary) 

It is the intent of the Legislature in enacting CSHB 545 
(Judiciary) that a developmentally disabled or mentally ill 
person not be deprived of the right of consensual sexual 
expression with a person who is not in a caretaker 
relationship as described in 11.41.410 (a) (3) (B) and 
11.41.420 (a) (2) (B), whether he or she lives independently 
or in a supervised setting. /·· /' /} w {1,,,--a" ct ..... -~ 

Al Adams, Chair 
House Finance Committee 



., .. 

• 

• 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

Offered: 4/11/88 
Referred: Finance 

5-2078B 

Original sponsor: Judiciary Committee 

IN THE HOUSE BY THE JUDICIARY ·COMMITTEE 

CS FOR HOUSE BILL NO. 545 (Judiciary) 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION 

A BILL 

For an Act entitled: "An Act amending crimes relating to sexual assault as 

they relate to persons who are mentally incapable." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA: 

* Section l. AS ll.41.410(a) is repealed and reenacted to read: 

(a) A person commits the crime of sexual assault in the first 

degree if, 

(1) being any age, the defendant engages in sexual pene­

tration with another person without consent of that person; 

(2) being a~y age, the defendant attempts to eng&ge in 

sexual penetration with another person without consent of that person 

and causes serious physical injury to that person; 

(3) being over the age of 18, the defendant engages in 

sexual penetration with another person 

(A) who the defendant knows is mentally incapable; 

and 

(B) who is entrusted to the defendant's care 

(i) by authority of law; or 

(ii) in a facility or program that is required by 

law to be licensed by the Department of Health and Social 

Services. 

* Sec. 2. AS ll.41.420(a) is amended to read: 

(a) An offender commits the crime of sexual assault in the 

s~~ohd degree if [THE OFFtNDER ENGAGES IN] 

(1) the offender engages in sexual contact with another 

HB0545B -1- CSHB 545(Jud) 



1 person without consent of that person; [OR] 

2 (2) be i ng over the age of 18 1 the offender engages in 

3 sexual contact [PENETRATION] with a person 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

ill who the offender knows is mentally incapable ; and 

(B) who is entrusted to the offender's care 

(i) by authority of law; or 

(ii) in a facility or program that is requi red by 

law to be licensed by the Department of Health and Social 

Services; or 

(3) being over the age of 18 1 the offender engages in 

sexual penetration with a person who the offender knows is 

(A) mentally incapable; [IS SUFFERING FROM A MENTAL 

DISORDER OR DEFECT WHI CH RENDERS THE PERSON INCAPABLE OF APPRAIS­

ING THE NATURE OF THE CONDUCT UNDER CIRCUMSTANCES IN WHICH A 

PERSON WHO IS CAPABLE OF APPRAISING THE NATURE OF THE CONDUCT 

WOULD NOT ENGAGE IN SEXUAL PENETRATION]; or 

(B) [IS] incapacitated. 

18 * Sec. 3. AS 11.41 is amended by adding a new section to read: 

19 Sec . 11.41.425. SEXUAL ASSAU~T IN THE THIRD DEGREE. (a ) An 

20 offender commits the cri me of sexual assault in the third degree if, 

21 being over the age of 18, the offender engages in sexual contact with 

22 a person who the offender knows is 

23 

24 

(1) mentally incapable; or 

(2) temporarily incapable of ~~praising the nature of the 

25 person ' s conduct and is physically unable to express unwillingness to 

26 act. 

27 

28 

29 

* Sec . 

(b) 

4. 

Sec. 

CSHB 545(Jud) 

Sexual assault in t he 

AS i l.41 is amended by 

11 ,41.432. DEFENSE. 

- 2-

third degree is a class C felony. 

adding a new section to read: 

It is a defense to a crime charged 

HB0545B 

.. .. 

• 

• 



' . 

• 
1 under AS ll.41.410(a)(3), ll.41.420(a)(2), ll.41.420(a)(3), or 11.41.-

2 425 that the offender is 

3 (1) mentally incapable; or 

4 (2) married to the person and neither party has filed with 

5 the court for a separation, divorce, or dissolution of the marriage. 

6 * Sec. 5. AS 11.41.470 is amencled by adding a new paragraph to read: 

7 (4) "mentally incapable" means a person who suffers from a 

8 mental disease or defect that renders the person incapable of under-

9 standing the nature or consequences of the person's conduct, including 

10 the potential for harm to that person . 

• 

• HB0545B -3- CSHB 545(Jud) 



HOUSE FINANCE COMMITTEE 
LETTER OF INTENT 

FOR 
cs HB 545 (JudiciarJ) 

It is the intent of the Legislature in enacting CSHB 545 
(Judiciary) that a developmentally disabled or mentally ill 
person not be deprived of the right of consensual sexual 
expression with a person who is not ir. a caretaker 
relationship as described in 11.41.410 (a) (3) (B) and 
11.41.420 (a) (2) (B), whether he or she lives independently 
or in a supervised setting. /·· / · /} 

w.. {t-Zff&f-,,_y 
Al Adams, Chair 
House Finance Committee 



DRAFT 4/8/88 

LETTER OF INTENT 
CSHB 545 Judiciary 

It is the intent of the legislature in ~nacting CSHB 545 
(Judiciary) that a developmentally disabi ed or mentally ill 
person not be deprived of the right of consensual sexual 
expression, whether he or she lives independently or in a 
supervised setting. 

__J 
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STATE OF ALASKA 
1988 LEGISLATIVE SESSION 

BCLL VERSlON: CSHB545 (,1110 ) 
PUBLISHDATE: _____ _ 

REQUEST: 
FISCAL NOTE 

Revision Date: _:,4~/J1..1.J.,./Ul88.,___ _____ _ r ; 

Title: ... amending crjmes rel a ti og to 
sexual assault .... mentally incapable. 

Sponsor: Judfcfary Committee 
Requestor : ___________ _ 

. 

Agency Affected: Hea Jtb & Socia J Service,; 
BRU: various • 

Components=----------

EXPENDITURES/REVENUES: (Thousands of Dollm) 

OPERATING FY88 FY 89 FY 90 FY91 FY 92 
PERSONAL SER VICES 
'!RAVEL 
CON'JRACTUAL 
SUPPLIES 
EQUIPMENT 
UNO & STRUCTURES 
GRANfS, CLAIMS 
MTSCEUJ\NEOUS 
TOT AL OPERATING -0- -0- -0-- -0- -Q-. 

CAPITAL -0- -0- -0-. -Q-. I -Q-. I 
REVENUE -0- -Q-. -0-, -0- I -Q-. I 

FUNDING: (Thousands of Dollars) 

GENERALFtlND 

I I I 
FEDERAL FUNDS 
ornER 
TITTAL -Q- -a- -a- -□-, -□-

POSITIONS: 

LJ ~TIME f ART-TIME 
TEMPORARY 

ANALYSIS : (Attach a separate page if necessary) 

Passage of CSHB545 {JUD) will have no significant fi.scal i.mpact on. _the 
Department of Health & Social Services. 

FY93 

-o.,. 

-0-. 

-0-

-□--~ 

page_ of-
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PO~: -:-: " i; F-.::.r-ER 
C$ 1-'0.:~~ RIL ' ,·o. 545 (,woi c,l.11y~ 

Fer er· Act entitled: "An ,,ct r.rrHc'fr-t u--ir.it:s r~lating to sexuo1 assault 
c..s they relate to persons who ilrr: r.:er.:r1l_y incapable. 11 

tffect of Bill: 

The purpose of this legi~l?.tion is to protect ment2.l1y incapable persons 
from sexual ~ss~ult from care providers and frcw t~€ 9e~~rbl public. 

Discussion: 

The intent ot this legislatic~ is to remedy the situation i11 which turrErt 
lfr·:!.1,,tior, foils to protect mer,i:al'iy ir.capable persons from sexual 
P5s~~lt unless there is forcible r~pe. This legislation expa~~s t~e types 
of SE-Y.u2l ccntuc~ that would be constrl.)ec.i cs 5E::Ur1 assaults and thereby 
offers greater protection. 

Tr.e [;epartment had s0111e cor,ce.rr:s c..~n•t tre original version of this bill. 
How~vE:r, this committee substitute-, i r. c.c.1ijurict ion with the 1 etter of 
intent accompanying tlic t,-;~~. ccifrnctely address those concerns. 

Recr.r::rr E-ndations: 
, . 

The Division and Department support pas~s~:•tioo~,. 

Proposed by: - -......_ 
Mel Henry, Directo,· , 
Division of Mental Health -
and Developmental Disabilities 

Date : ;grb 11 ~.:J!._ • 1 ~ er~ 
I I 

Approved: 

Date: 

Mj11·a ~ Mun on, Cammi ss i oner 
Depar ment of Health and Social 
Srrvices 

'f/;'Sfg>--"--g __ _ 
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... . 
STATE OF ALASKA BILL VERSION : HB 545 ------1988 LEGISLATIVE SESSION PUBLISHDAIB: _____ _ 

REQUEST: 
FISCAL NOTE 

Revision D:ice: -------,,--,-,--.-- Agency Affected: Heal th & Social Services 
Title: ••• amending crimes re 1 ati ng to s:-xua 1 BRIJ: various 
assault as they relate to ... mentally 1ncapable.-------------
Sponsor: House Judiciary Comm1ttee c_o_m_po-ne_n_LS_: __________ _ 
Requestor: ___________ _ 

EXPENDITURES/REVENUES: (Thous:inds of DoUm) 

OPERATING FY88 FY89 FY90 FY91 FY92 FY 93 ·-PERSONAL SER VlC'ES 
lRAVEL 
CONrn.ACJtJAL 
SUPPLIES 
EQUIPMENT 
LAND & STRUCTURES 
GRANTS, CUJMS 
MISCELLANEOUS 
TOTAL OPERATING -0- -0- -u- -0- -0- -fl-

.[ CAPITAL -0- -0- -0- -0- -0- I -0-

REVENUE -0- -0- -0- -0- -0- I -0-

FUNDING: (Thousands of Dollars) 

GENERAL RJND 

I I 
FEDERAL FUNDS 
OTHER 
iOTAL -0- -0- -0- -0- -0- -Q-
POSITIONS: 

FUU.-TIME 

I PART-TIME 
'IB.1PORARY 

ANALYSIS : (Att:ich a separate page if necessary) 

The passage of HB 545 would have no significant fiscal impact on the Departm~1t 
of :iealth & Social Services. 

Prepa,edby: Mel Henry, Director ~ Phone: 465-3370 
Di•1ision: .,,,M-:-c+aJ Health & Develo~::1Qn~:al Jisabilities D:ice: ii.j':Jaj8fl 

• . Myra M i ·,1,.., .. nnn,~ J«., ~ ./. ft1 1iJ. Approved by Comnuss1oner_: . • ' ·.,,. ~ ., ·- _ D:ite: --➔"""'""'~""-er/t:.=f,.__ __ _ 
L.:1:YAgency: Health & Social Sery1ces .. .. · · · : ·· : 

i ~l.j \ · , . ; 1 ·. , .• , \ 
Distribution (by preparer) : 

Legislative Finance 
Legisl:itive Sponsor 
Requester 
Office of Man:igement and Budget 
Imp:icted Agency(ies) 

: ~-J '·1 j 1,• :..:. • · - - ·- '"'J i ' ' 1 4 ' • 
t •· \ ., ; •• • • ... : : ' ; 
, I . 1 :•t · ' '-•',-. 1 I •:) , 
; •: ; ... · _; ' •. 1 -

•.:. -: a • .'! 011; ~ ;·., 3 J ·' ', i Q •:: ..!-7 
1 1 \, \ .... :,,;._,; 

I :- ,"'\I : i ";,*~•i' :: - ·,- · .. ·' .. I ·, . • 
L ~ 1.; 1· • . _; ·1 I ; i •:: (, :•. : ·;;•; !., ;:_ 

page_ of,-
L 



POSITION PAPER 
HOUSE BILL NO. 545 

For an Act entitled: "An Act affiending crimes relating to sexual 
assault as they relate to persons who are mentally incapable.~ 

Effect of Bill: 

The purpose of this legislation is to protect mentally incapable 
persons from sexual assault from care providers and from the 
g.eneral public. 

Discussion: 

The intent of this legislation is to remedy the situation ~n 
which current legislation fails to protect mentally incapable 
persons from sexual assault unless there is forcible rape. This 
legislation expands the types of sexual contact that would be 
construed as sexual assaults and thereby offers greater pro­
tection. The Division and the Department supports the intent of 
this legislation, but have some concerns. 

Under Sexual Assault in the First Degree, SECT. I(A) (3), lines 
17 through 20 is intended to address assault by care providers. 
In reality it might protect only clients that are involuntary 
commitments. If the words 'lor through service in a program 
receiving public funds" were added to the end of line 20, this 
should serve to strengthen the intent. This should also be 
,added to line 29. 

This legislation may unintentionally prohibit any farm of sexual 
contact between married persons when one of them, but not both, 
is mentally incapable. The same concerns are present in the 
situation in which the couple is unmarried, but cohabitating, 
dating, etc., in a "legitimate" consentual relationship. 

Recommendations: 

The Division and Department supports passage of this legislation 
if the above concerns are addressed aft·ncorporated. 

Proposed by: · ~ elenry, Director 

Date: 

Approved: 

Date: 

Division of Mental Health 
and Developmental 
Disabilities 

·? 70 ir 
Myra . Munson, Commissioner 
Department of Health 

and Social Services 



ST ATE OF ALASKA Bil.L VERSION: HB 545 . (JUD) 
1988 LEGISLATIVE SESSION PUBLISHDA'IE: _____ _ 

REQUEST: 
FISCAL NOTE 

Revision Date: ___ A_.p ___ r_.i=l_S__,,......,_1 __ 9 __ 88 __ . __ _ 

Title: "An Act amendipg crimes relating 
AgencyAffected.: Department of Law 
BRU: Prosecution 

to sexual assault ••• ment.s.lly incapable. 11 

Sponsor: Hou,;e Judiciary 
Reques10r: House Judiciary 

Components :First, Second, Third and 
Fourth Judicial Districts 

EXPENDITURES/8EVENUES: (Thousands of Dollars) 

OPERATING FY88 FY89 FY90 FY91 FY92 FY93 
PERSONAL SERVICES 
TRAVEL 
CONTRAcnJAL 30.0 j0,9 31.8 32.8 33.8 
SUPPUES 
EQUIPMENT 
LAND~ STRUCI1.JRES 
GRANTS, CLAIMS 
MJSCEUJ\NEOUS 

TOTAL OPERATING -0- 30.0 30.9 31.8 32.8 33.8 

CAPITAL I 
REVENUE I 

if ="OUSMt-r-l)-~_: ___ llars-)+■1-3-0_._o_-+-_3_0_. _9 _t-_3_1_. 8---t--3-2_. 8--+--3_3_. 8~ 

POSITIONS: 

I Fl/U,-TIME PART-TIME 
TEMPORA.'?.Y 

-0- -o- -o- . -0- -0- -0-

ANALYSIS : (Attach a :,eparate page if necessary) 

Please see the attac~ed analysis. 

Q·J,_[d. 'j) -~ 
Prepared by: Richard I. Pegue~ :--nrector ____ _ 

Division: Administr tive Ser ·•~es 1 

Phone:_4_6 __ 5_-__ 36 __ 7;..;;2;_... __ 
Dare : __ A_.p_r_i_1_8...,.,.......;;l .... 9 .... 88 __ 

, d,-,.f,,\.. • ~ ~~ J F Of< 1 
Approved by Commissioner: race Berg Shl\aible, Atty. Gen. Da~: __ A~p_r_i_l_8 __ >_1_98_8_ 
Agency: Department of Law 

Distribution (by preparer) : 
Legislative Finance 

. Legislative Sponsor 
Requestor 
Office of Management and Budget 

1 
.. 

ImpilCted Agency(ies) 

f@mN1£~ 
P.PR 11,988. 

"'Li\T'' ,,.: n:.: -.qrr. I r.nJ ,- ; ,•• •· .. , .. ,. q 1 . _r.:- ..., 1·· . •· 1 . : 

page_!_ of --1... 
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CONTINUATION of FISCAL NOTE ANALYSIS 

For Bill/Resolution No. __ H_B...;;.5...;.4.;;..5 __ 

After further thought and evaluation, the Departmeo.t of Law is 
herewith revising its fiscal note for HB 545. The department now 
believes that the number of occasions on which it would have to prove 
that victims are "mentally incapable" should be reduced from 24 to 15 
occasions, Thus, the annual amount required should be $30,000. 
Although the incidence rate in Alaska may appear high when compared to 
other jurisdictions, this is reflective of the high number of sexual 
abuse offenders that are prosecuted in Alaska. The department's 
previous analysis of the cost of expert witnesses remains the same • 

2 p:ige __ 3 of __ _ 



CONTINUATIO~ of FISCAL NOT.E ANALYSIS 

For Bill/Resolution No. __ HB_5_45 __ 

Fi.seal Analysis 

1st Dist 2nd Dist 3rd Dist 4th Dist 

Contractual 4,000 6,000 · 12,000 8,000 
(Expert Witness Fees) 

Total 4,000 6,000 12,000 ~.ooo 

Total 

30,000 

30,000 

Costs beyond FY 89 have been increased 3% annually to reflect inflation. . . 

3 p:ige __ 3 of __ 
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STATE OF ALASKA 
1988 LEGISLATIVE SESSION 

8[.L VERSION: _..:.:H=B-=5~4.:::..5 __ 
PUBLISHDATE: _____ _ 

REQUEST: 
FISCAL NOTE 

Revision Date: __________ _ 

Title: "An Act amending crimes relating 
Agency Alfecr.ed: Department of Law 
BRU: Prosecution 

to sexual assault ••• mentally incapable." 
Sponsor: House Judiciary 
Requester: House Judiciary 

ComponentS: First, Second, Third and 
Fourth Judicial Districts 

EXPENDITURES/REVENUES: (Thousands of Dollm) 

OPER.A..TING FY88 
PERSONAL SER VICES 
TRAVFL 
CONTRACTUAL 
SUPPLIES 
EQUIPMENT 
LAND & STRUCTURES 
GRANTS, CUJMS 
MlSCELl.ANEOUS 

TOT AL OPERATING 

CAPITAL 

REYE..~ 

FUNDlNG: (Thousands ofDoUm) 

GENERAL FUND 
FEDERAL FUNDS 
OTHER 
1UfAL 

POSITIONS: 

FUU,,. TIME 
PART:nME 
TE.\iPORAR y 

I I 

FY 89 

48.0 

48.0 

48.0 · 

-0-

ANALYSIS : (Attach a separate page if necessary) 

Please see the attached analysis. 

FY90 

49.4 

49.4 

49.4 

-0-

t. ( 

FY 91 

50.9 

50.9 

50.9 

-0-

,e ~ .. /r-r4R 7 
ible 1 Atty. Gen. Approved by Commissioner : ...;G_r.;;;a.;;;.c.;;;.e _B~e_r..,g......,a;;.===..,__,,= .... 

Agency: Department of Law 

Disaibution (by preparer ) : 
Legislative Finance : 
Legislative Sponsor 
Requestor 
Office of Management and Budget 
Impacted Agency(ies) 

··.= i 

. _. . ,. ,, :- . 
, . • . ,J J 
•• • ' ' • , •J ' ~ .J 

• j • • 

FY92 FY93 

52.4 54.0 

. 

52.4 54.0 

52.4 54.0 

-0- -o-

Phone: 465-3672 
Date: March 25. 1988 

Date: March 25, 1988 

page _L_ of _L 
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CONTINUATION of FISCAL NOTE ANALYSIS . . ' 

For Dill/Resolution No. __ H_B_S4_s_. __ 

This bill amends AS 11.41 relating to sex~al assault of per­
sons who are mentally incapable·, by establishing new crimes for sexual 
assault in the first, second. and third degrees for offenders who have 
varying levels of sexual contact with persons who are mentally 
incapable. 

The department estimates that this bill will result in up to 
24 new prosecutions annually, This increase is not sufficient enough to 
warrant additional prosecutor staff, although some additional prosecutor 
time will be required. The department will, however, have an additional 
out-of-pocket expense in proving that victims are "mentally incapable." 
This cost involves the hire of expert witness psychologists or psychia­
trists, the costs for whom vary between $100 and $150 per hour, · A 
straightforward case usually requires about eight hours of work, both 
for expert preparation and expert testimony, at an average cost of 

· $1,000. A more complicated case, on the other hand, may require twenty­
five or more hours, at a cost of $3,125. Also, the state must pay for 
standby time whenever an expert travt!ls to locations distant from the 
expert's practice to testify, On these occasions, the department has to 
pay between $1,000 and $1,500 per day for the time that is lost to an 
expert's usual practice. The department therefore believes that its 
cost for expert testimony in these cases will average about $2,000 per 
case. or $48,000 annually. 

2 p:ige __ _ of __ 3_ 



. 
.>· CONTINUATION of :VISCAL NOTE ANALYSIS 

For Dill/Resolution No. __ H_B ____ 54_5_. __ 

Fiscal Analysis 

1st Dist 2nd Dist 3rd Dist 4th Dist Total 

Contractual 6,000 10,000 18,000 14,000 48,000 
(Expert Witness Fees) 

Total 6,000 10,000 18,000 14,000 48,000 

Costs beyond FY 89 have been increased 3% annually to r.eflcct inflation. 

of __ 3_ 
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DEl'ART~IE~T OF LAW 

CRIMINAL DIVISION/Tl-I/RD JUDICIAL DISTRICT , 

OFFICE OF THE DISTRICT ATTORNEY 

' , 

March 29, 1988 

House Judiciary Committee 
Box V 
Juneau, Alaska 99801 

Re: House Bill 545 

. 
i 

I 
I 
I 

I ,. 

STEVE COWPER, GOVERNOR 

~EJLY TO: 

~ 1031 WEST 4tfl AVENUE. SUITE 520 
ANCHORAGE. ALASKA 99501-5906 
PHONE: (9071 271-8622 

C P.O. BOX 470 
DILLINGHAM. ALASKA 99576-0470 
PHONE: (907) 842-2482 

□ 145 MAIN ST~EEr LOOP. ROOM 201 
KENAI; ALASKA 99611·9998 
P/-IONE; (907) 283-3131 

□ 326 CENTER AVE. SUITE 205 
KODIAK. ALASKA 99615·9998 
PHONE: (907} 486-5144 

0 809 S. CHUGACH ST .. SUITE 3 
PALMER. ALASKA 99645-9998 
PHONc.- (907) 745-5027 

0 P.O BOX 671 
VALDEZ, ALASKA 99686-0671 
PHONE: (907) 835:-2462 

Sexual Assault of Mentally Handicapped Persons 

Dear Commit.tee Members: 

I am an Assistant District Attorney in Anchorage who 
prosecutes sexual assault cases. I have reviewed House Bill 
545 which proposes significant amendments to the sexual 
assault laws relating to mentally handicapped victims. That 
bill greatly increases the protection against sexual 
exploitation of ·the mentally handicapped beyond present law. 

The present criminal statute of second degree sexual 
assault does not adequately protect the mentally handicapped 
persons from sexual exploitation. It does not criminalize 
sexual contact crimes but only prohibits sexual penetration. 
It places a near impossible burden on the prosecution to prove 
that the mental handicap was so severe that the person does 
not even understand the nature of the conduct. Some judges 
say this means we have to prove the victim cannot even 
comprehend that someone is having sex with them. The proposed 
bill offers an alternative by all11wing us instead to prove 
that the mental handicap affected the victim's abili t:t· to 
evaluate the consequences of her conduct even if she is 
capable of knowing that sex is occurring. The present second 
degree statute also includes a rE;?quirem~nt to prove that the 
handicapped person would not have engaged in the conduct had 
they been mentally normal: The sex must occur 11 under 
circumstances in which a person who is capable of appraising 
the nature of the conduct would not engage in sexual 
penetration." Since it is very difficult to prove that normal 
people would not have engag~d in sex under most circumstances, 
it is difficult to meet this burden of proof. 

Two 1987 cases in Anchorage illustrate the problems 
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in the present law which would be alleviated by the proposed 
bill. 

Our of fic,e prosecu.t'=d the manager of an apartment. 
building which had a number of female mentally handicapped 
tenants placed there by a social service agency. He was 
convicted of sex crimes against four of these severely 
mentally handicapp~d women who lived in the complex. He could 
only be convicted of a felony on two of them because he only 
penetrated those two. The other two women were only fondled 
by him. For these fondling crimes he could only be convicted 
of the class B misdemeanor of harassment carrying a maximum 90 
day jail sentence. 

In another case prosecuted last year the judge 
acquitted one of two defendants who were having sex in a park 
in broad daylight with a severely schizophrenic woman. 
Eyewitnesses and medical evidence proved she was being 
forcibly assaulted. All of the witnesses agree that the woman 
was so mentally ill that she could not e~en understand that 
these men were having sex with her. Part. of the reason for 
the acquittal was the ambiguous requirement of present law to 
prove "t.hat. the woman would not have engaged in the sexual 
activity had she been men-cally normal. The judge reasoned 
that even normal people sometimes engage in group sex in 
public so the state had failed to prove that element. He felt 
the only way to prove this element was to prove that the woman 
was being raped or being physically injured because this is 
the only sexual activity to which normal people would not 
consent. But he acquitted him on the rape· charge apparently 
because the woman did not testify since s~e was too mentally 
ill to be a competent witness. In other words, he ruled that 
to prove second degree sexual assault under present law the 
state had to prove first degree sexual _assault, but the state 
could not prove first degree because the victim was so 
mentally ill. This was the ~trongest case of second degree 
sexual assault which could be brought under present law yet 
the judge acquitted the defendant and ·did not let the case go 
to the jury. 

As I read House Bill 545 it would create a strong 
policy f ,or protecting severely mentally h·.:indicapped people 
from sexual exploitation but would not crim~nalize consensual 
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sexual activity between two handicapped people or sexual 
activ1.-c.y with persons who were not severely mentally 
handicapped. The proposed law requires that the mental 
handicap be so severe that the person cannot either. understand 
that sex is occurring or cannot give informed consent. These 
,people need the protection of the criminal laws which this 
.bill gives them without unnecessarily infringing on their 
,privacy and sexual rights. 

EHS:bch 

Very truly yours, 

GRACE BERG SCHAIBLE 
ATTORNEY GENERAL 

DWAYNE W. MCCONNELL 
DISTRICT ATTORNEY 

E~.!~ 
Assistant District Attorney 
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POSI'TI O~ PAPER 
HOUSE BI LL NO. 545 

For an Act entitled: "An Act amending crirees relating to sexual 
assault as they relate to persons who are mentally incapable." 

Effect of Bill: 

The purpose of this legislation is to protect mentally incapable 
persons from sexual assault from care providers and from the 
general public. 

Discussion: 

The intent of this legislation is to remedy the situation in 
which current legislation fails to protect mentally incapable 
persons from sexual assault unless there is forcible rape. This 
legislation expands the types of sexual contact that would be 
construed as sexual assaults and thereby offers greater pro­
tection. The Division and the Department supports the intent of 
this legislation, but have some concerns. 

Under Sexual Assault in the First Degree, SECT. I(?,((3), lines 
17 through 20 is intended to address assault by care providers. 
In reality it might protect only clients that are involuntary 
corr.rnitments. I f the words "or through service in a p:::-og!"arr. 
receiving public funds" were added to the end of line 20, this 
should serve to strengthen the intent. This should also be 
added to line 29. 

This legislation may unintentionally prohibit any form of sexual 
contact between married persons when one of them, but not both, 
is mentally incapable. The same concerns are present in the 
situation in which the couple is unmarried, but cohabitating, 
dating, etc., in a "legitimate" consentual relationship. 

Recommendations: 

The Division and Department supports passage of this legislation 
if the above concerns are addressed a~n~orpor~ 

Proposed by: ___::: ~ 
el enry, Director 

Division of Mental Health 
and Developmental 
Disabilities 

Date: 

Approved: 

Date: 

-, -:,o ir 
Myra . Munson, Commissioner 
Department of Health 

and Social Services 
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- 0-

-0-

FY 91 FY 92 FY 93 

-0- -0- -0-

-0- -0- -0-

-0- -0- -0-

-0- -0- -P-

The passage of HB 545 would have no significant f i scal impact on 
of :iealth & Social Services. 

the Departmelt 

Phone: 465-3370 Preparedby: Mel ~enry, Director ~ 
Division: t:4 "' c+aJ HeaJtb & QeveJoomentaJ Djsabilities 

·1:J Approved by Commissioner: Myra M. Munson~ °l( · ~ 
C· Agency: Health & social Services 

Distribution (by preparer) : 
Legislative Finance 
Legislative Sponsor 
Requestor 
Office of Management and Budget 
Impacted Agency(ies) 

Date : a/ :>!J/ g"j 

Date: 3/¥f 
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STEVE COWPER, GOVERNOR 

PUBLIC DEFENDER AGENCY 900 W. ~TH AVENUE 
SUnE 200 
ANCHORAGE, ALAS/G4 99501•2090 
PHONE: (I01) 279-7541 

Rep. John Sund, Chairman 
House Judiciary Committee 
P.O. Box V 
Juneau, Alaska 99811 

.l_e: 

Dear Representative Sund: 

March 29, 1988 

· HB' 545, 

Thank you for requesting my comments on BB 545. 

This bill fills a significant gap in the existing criminal code 
by penalizing sexual contact with mentally incapable people, 
those who are incapable of understanding the nature and 
consequences of their conduct. It aleo increases the penalties 
for sexual penetration offenses committed against a mentally 
incapable pe.rson by someone with a legal duty to care for the 
pe,son. Adults who are developmentally incapable of giving a 
meaningful consent to sexual conduct should be protected from 
being sexually victimized. The hatshest penalties should be . 
imposed on those who exploit the mentally incapable by abusing 
their positions of leg~ authority over them. 

Because this bill denies a category of adults the ability to 
consent to the full range of voluntary sexual behavior, the 
elements of the offenses and the definitions which they use must 
be narrowly drawn t0 protect those who require protection but not 
to deny a fundamental right to those who do indeed have the 
capacity to consent to sexual behavior. Given the need for 
sensitivity in drawing lines in this area; the bill's focus on 
"legal authority" as a requisite for the more serious crimes is 
substantially preferable to using broader concepts of having any 
position of authority or being temporarily entrusted to care for 
someone, such as are used in the child sexual abuse laws. 
Someone entrusted by law to care for a mentally incapable adult 
will always be in a position to know the extent of that person's 
incapacity, and the professional caregiver status makes any 
sexual overture inherently coercive. Sy contrast, a neighbor or 
friend occasionally entrusted to care for a mentally disabled 
adult may develop a genuine friendship which leads to a . 
noncoercive se~uaJ. relationship, which is fully consensual but 
for the one adult's being so mentally 3mpaireo that the law 

, .. 
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defines him or her as legally incapable of consent. Though 
knowingly engaging in a sexual relationship ~ith a mentally 
incapable person may be criminalized, the severe presumptive 
sentences for unclassified felonies should not apply to the 
ne ight,or or friend ei t ua ti on. 

Section 2 leaves the current statute on sexual penetration with a 
person who is temporarily incapacitated -- e.g., a person who is 
extremely intoxicated -- unchangeo, except that the term 
"incapa.ci tated• has been eliminated. That is, .fcrmer AS 
ll.41.420(a) (2) (B) would be .420(a) (3) (B) under this bill. The 
term "incapacitateo" has a V9ty different meaning in Title 13, 
and it is helpful to eliminate the confusion which arises from 
giving a term two different meanings. Section 3 crea.tes a new 
offenee for sexual contact with a temporarily incapable person. 

Section 4 provides that a person who is himself or herself 
mentally incapable cannot be charged with a crime of sexual abuse 
of another mentally incapable person. Practically speaking, the 
defense of mental incapability provides a means of 
decriminalizing sexual conduct between mentally incapable people. 
Between incapable people, sexual conduct has none of the 
exploitive character that exists when a non-incapable person 
preys upon an incapable person. such concuct is ordinarily 
voluntary (even if the parties lack the legal capacity to 
•consent"), and it occurs almost exclusively within institutions 
for the mentally incapable. It ie better dealt with through 
institutional rules than through the criminal justice system. 

Secticn 5 provides tbe critical definition of who is "mentally 
incapable." The proposed definition is far preferable to the 
definition in current AS ll.41.420(a} (2) (A). The present 
definition depends on a common morality, presuming that an 
incapable person's consent is invalid when the consent covets 
sexual activity that a "normal" (non-incapable) person would not 
consent to. That definition is vague; it ie both hard to prove 
and hard to defend against in a pluralistic society. The 
definition in !ie ct ion S focuses on the reason why mentally 
incapable aaults shoUld not be capable of giving valid consents 
to sexual behavior: a consent is meaningless if it is given by 
someone who does not understand the potential harm in the 
situation. The proposed definition is significantly more 
protective of the mentally disabled than comparable statutes from 
other states. 
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I appreciate tl'lis opportunity to co1nment on this bill.. Please 
let me knQII if I can provide any further information or 
assistance on this bill. 

DF: rjb 

Very truly yours, 

~~ 
Dana Fabe 
Public Def ender 

. 
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ALASKA NETWORK 
ON 

DOMESTIC VIOLENCE 
AND 

SEXUAL ASSAULT 
130 Seward, No. 301 • Juneau, Alaska 99801 • (907) 586·3650 

Abuled Wome:11 Aid ,n C1,111 !AWA.IC\; 
Ad..«11111 la,Via1tn1 o1 Violence !AWi; 

Aldin& Womrn in Abui,e ind 111,w fm"lfl'(tf'I IAWARU: 
Alukl Womrn·1 leolirce Cenltf IAWRO: An:tlc Women in Crili1 IAWICl; 

Betjna Sa Wcmtn'1 CIOIIP (BSWCil; Emmonali Wo!nfl'l'I Shrl1er: 
Kod~k Wr:wnfflt R.eckln:e & Criloil Ctn1e, IKWRCO: 

M&nlilaq Reglo!lal Women'1 Cmi1 ~m: MEN, Inc.: 
S.le & fe•r•flff Effllill)nfflffll (SAFEJ; nun, AplnA F,miy VIOience CSAFV): 

Sou11Mft111111 AlaU Council lo, the 
~tlon at Chlld Seiu.11 ~uh <SWACPCSAr: 

S®th f'eninsul1 Women'1 Sffltic111 !SPWS): 
St11ldin1 loSflhl!I' A11in11 lt,pe !STAAi: Tundri Womef11 C01lit1on l'fWCl: 

v,11., Women', lleource C1n1er IVWRO; 
Women ,n C1is11 Counstli11g & Ali1111.1nce {WICCAI: 

We.m1m in Sile Ham111 lWISHI; ~n·1 Resource & Crisl1Ce111er IWRCCl 

SUPPORT OF HOUSE BILL 545 
AN ACT AMENDING CRIMES RELATING TO SEXUAL ASSAULT AS THEY 

RELATE TO PERSONS WHO ARE MENTALLY INCAPABLE 

The Alaska Network on Domestic Violence and Sexual Assault strongly 
supports House Bill 545. Current law does not sanction sexual 
assault of the mentally incapable unless the assault involves 
penetration; This bill would close tbis significant gap by 
criminalizing a sexual assault that involves sexual contact. 

It also changes the statutes to most severely penalize a person in a 
position of leg~l authority over a mentally incapable person who 
sexually victimizes their charge. A caretakers has a special trust 
relationship with his or her charge that carries with it power over 
and knowledge of the mental incapacity of the victim. Caretakers 
who abrogate this trust by preying on this special relationship 
should be the most severely penalized. 

Mentally incapacitated people are very vulnerable to sexual assault. 
The Network is aware of two studies on this subject. The first was 
the Seattle Rape Relief Disabilities Project completed in 1981. In 
this study, 75% of the developmentally disabled people surveyed had 
been sexually assaulted during their lifetime. 99% of the 
perpetrators involved were known to the victims. 

The second study was conducted by the California State Committee on 
the Sexuality of the Developmentally Disabled in 1986. Statwide 
professionals working in the field in California agreed that 98% of 
their clients had been victims of sexual assault. The study also 
concluded that developmentally disabled people do not self report 
because of thelr vulnerability in general; the fact that they are 
frequently dependent on their assailant to meet basic needs; their 
lack of awareness of the benefits of reporting; and their lack of 
awareness of the services available to them. It was found that 
professionals often do not report because of a lack of knowledge 
about their legal obligation to report (California has a mandatory 
reporting law for abuse of the developmentally disabled.), and their 
perception that the system will not adequately respond. 

This last point ls extremely relevant to Alaska given the fact that 
there is currently no legal response to a developmentally disabled 
person ~ho has been sexually assa~lted unless actual penetration has 
occurred. 

The Network strongly urges passage of this bill. 
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32S East 3rd, 4th Ftc,or 
Anchorage, Al<. 99501·2606 
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March 29, 1988 

~9presentative John sund 
ct cirparaon 
Houae Judici·ary committee 
P.O. Box V 
Juneau, Alaska 99811 

Dear Representative Sund: 

P,2,,2 

ADVOCACY StRVICfS Of ALASKA 
127 5. Franklin 
Juneau, AK. ~801 
(9071 586·1627 TT C 

250 01.snrnan, su,,e 3H 
~alrbcnlcl .S.I<. 99701 
(907J 456•~070 T 0 

I understand that your committee is considering House Bill 545 
which would ehcmge the crilttinal at1:1tutes relating to sexual 
assa~lts committed ~gainat mentally incapable adults. This 
lAtt.A?" t ,- t-n G11t'1%"il:',.t ~hi,ai bill. ~nd 1:0 common<! YQ\o& ~OJ. 1,.Qt\J.uw \.hct 
initiative on this important issua. 

A ~ooon~ ino~dcn~ ~~ ~he u~.uv~vJ.~w ~~v~iupmental ~enter COnCiU• 
sively demon,trates the need tor this type ot legislative action. 
In that case, a statr member was discovered while having sexual 
contact with a severely impaired resident who clearly could not 
consent to such activity. We were all shocked to discover that 
sexual contact without cenetrs.t1on 1 n Cl11t""h ~~ ,..~,,..,, • .-:1,,,. •• ~.a Act.: =i. 

cr1.me unaar current statutes. This loophole nw.a.t be closed as 
soon as possible. 

I also understand that your Committee's bill would increase the 
penalties tor sexual assaults committed against mentally incap­
able adults by care givers. We fully support these efforts, we 
must send a clear message that such violations ot a position or 
trust will not be tolerated, 

Again, I appreciate and support your efforts to protect theso 
vulnerable m•ers of our community. Please contact me if I can 
be of ,my assistance. 

Sincerely, 

Jettrey L, Jessee 
supervising Attorney 

.:JLJ:dw 
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§ 11.41.410 ALASKA STATUTES § 11.41.410 

Incest as included within charge of rape. 
76 .ALR2d 484. 

Criminal responsibility of hu!'band for 
rape, or assauh 10 commit rape. on w1f1:-. 8-1 
ALR2d IOJj 

Fraud or 1mpersona110n. rape b~ . 9 I 
ALR:?d 591 

lmpo1enc~· a; defense 10 cttar;,re of rapt>. 
attempt Lo rape . or aHault with mtl'nl 1c. 
commit rape . 23 ALRJd lJ51 

Rape or similar olTense ba ·ed on 1n1er• 
coun-e 11,1 ~h woman wi,c, 15 allegl'd ~ 
men1.alh· de!ic1en1. 31 ALRJd 1227 

L1abriny of parent for tnJur:,: 10 
uneman1c1pa1ed child cau;.ed by parent 'f 
negligence. -11 ALR3d 90-1 

Seizure or detention for purpo~e of com • 

milting rape. robbery, or similarofTense as 
constituting separate crime of kidnapping. 
43 ALRJd 699. 

Consent as defense in prosecution for 
sodomy. 58 ALRJd 636 

Multiple instances of forcible 1nLer­
cour!'e mvolvmg same defendant and ,ame 
\·1ct1m a~ consrnuting muluple crimes of 
r3pe . SI ALR3d 1228 

What const11u1es o'TenH• of "sexual 
ba1terv:· iii ALRJd 1250 

Cons11tu11onaht} of rilpe law~ hm1ted lO 

protect ion of females only. 99 ALRJd 129 
\'al1d1ty and construcuon of Slill\ll.e 

defining crime of rape to 1ndude acti\·1 tv 
tradiuonall~· punishable a;c sodomy or th~ 
like. 3 ALR4th 1009. 

Sec. 11.41.410. Sexual assault in the first degree. 1a1 A person 
commits the crime of sexual .issault in the first degree if. 

111 being any age, the defendant engages in sexual penetration with 
another person without consent of that person: 

121 being any age. the defendant attempts to engage in sexual 
penetration with another person without consent of that person and 
causes 5erious physical injury to that person: 

13 1 {Repealed. § 10 ch i8 SLA 1983.J 
14 1 {Repealed, § 10 ch 78 SLA 1983.J 
1b 1 Sexual assault in the first degree is an unclassified felony and is 

punishable as provided in AS 12.55 . t § 3 ch 166 SLA 1978: am * 8 ch 
102 SLA 1980. am ~ 6 ch 143 SLA 1982: am ~ 10 ch 78 SLA 1983 , 

Cross rderences. - For evidence of 
past sexual conduct in tnal~ of ;;exual 
assault 1n an~ ciegree or attempt to comm 1: 
sexual as..ault m any degree , se~ A5 
12.45 045 

Effect or amendments, - The 196<• 
amendment inserted .. or aid;, induce,. 
cause!' or encourage~ a person under 13 
years. or age to en~age in sexua l 
penetration with :mother person '" near the 
end of paragraph ,31 in subsecuon 1a 1 

The l9b2 amendm~nt i.ubsututed ··an 

unclaH1lied felony and ,,. punishable a~ 
pro\·ided 1n AS 12.55 .. for .. a das$ A felony-· 
at the end of subsection •b · 

Thl' 191!3 amendment repealed para­
i;rraphs 13 , and ,4, or subsernon •a • 

Legislath·e history reports. - For a 
report on Chapter IO::!. SL-\ 19 O , HCS 
CSSB 511 •. see 19 0 Senate Journal 
Supplemenl. 'o 4-1. Mar:29. 1980. or 1960 
House Jouraal Supplement. So. 79. May 
28. 1980. 

SOTE.S TO DECISIO~S 
[. General Cons1derat1on. 

ll . Fonner Law. 
A. Generally. 
B. Age of ConsenL. 
C. Procedure. 

I. GESERAL CO!liSIOERATIO.S. 

Histary of first-degree sexual assault 
statuw. - See Reynolds \' State, Ct. App 
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Op. So 262 1File ~o. 6 90 •. 664 P.2d 621 
• l9@ J•. 

Constitutionality. - In order to pro\·e 
a violation of .-\S 11.-11.4101 a 11 J 1, the s1.ate 
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§ 11.41.420 CRIMINAL LAW § 11.41.420 

not applicable to the crime or rape or a 
person under 16 years by a person 19 years 
or older. made punishable by former AS 
I l.15.1301a1 bv "anv term of vears." 
Edenshaw \". Stale. c·t App Op ~o 005 
1ft1e No. 5239 •. 631 P 2d 506 , 19Sl • 

What mu91 be renected in sentence 
for forcible rape. - Althou~h 1he pl'rpt:• 
trator of such a crime a, iorc1ble rape may 
not be be\·ond rehab1lttat1on. :he cnme 
itself deser.·e~ community condemnation: 
in addition to serving rehabd1tal1\'e 
purposes the sentence must renect such 
condemnation as 11·ell as act as a deterrent 
to the offender and to others . :-ie11som v. 
State, Sup. Ct. Op. :--;o. 1136 • File So. 
21891. 533 P.2d 904 119-;-5 ,_ 

Sentence for rape upheld . - See 
Gordon v. State. Sup. Ct. Op So 831 1 File 
~o. 1535 . 501 P.2d 7i2 , 197:? •; Torres " · 
State, Sup. Ct. Op. So. 1031 •File So. 
19511, 521 P .. 2d 386 119i4•; :--;ewsom \". 
State. Sup Ct. Op. ~o 1136 · Fi le :-.o. 
2189 •. 533 P.2d 90-1 11975 1: Ames\· State. 

up. Cl Op So. 1137 1 File So. :? _.5 •. 533 
P.2d 2-46. modified on rehearing. 53-;- P.2d 
1116 , 1975 1: Coleman \". State. Sup. Ct. 
Op . • o. 1288 1F1le No 233L•. 553 P 2d 40 
119-;"6 1: Sukapigak v. St.ate. Sup Ct. Op 
So. 1410 •File , o. 2915 •. 562 P :?d 697 
119771, aJfd on rehearing. 576 P :?d 982 
119781; Bordewick v. State. Sup Ct Op. 
, o. 1500 •File No, 33,U ·. 569 P 2d 184 
, 197i 1: Morrell \·. State. Sup Ct Op So. 
15ii I File No. 2i90 1• 5i5 P 2d 1200 , 19';81: 
Alexander\' . State. Sup Ct. Op. :,.;o 1622 
1f1le So. 3505 1. 578 P 2d 591 197!! •: State 
\' Wass1lie. Sup. Ct. Op :O.o 1630 ,file :--;o. 
36911. 578 P,2d 971 • 197S ·. ~foore v State. 
Sup Ct. Op. ~o. 1880 , File ~o -1 032 ·. 59; 
P 2d 9i5 119791: Wagner \·_ State. Sup. Ct 
Op No. li!9j 1Fi le ~o 4381 ,. 598 P.:.?d 936 
119791: Wikstrom v. State. Sup. Ct. Op. ~o. 
198i +File No. 4535 1, 603 P.2d 908 • 19';91: 
Tat.e v. State. Sup, Ct. Op ~o. 2020 1 File 
No. 4550 ,. 606 P.2d l + 1980 1; Mallott \'. 
St.at.e. Sup. Ct. Op. ~o. 2027 1file o. 
3364 1, 608 P.2d 73i c 1980•; Alexander \". 

State. Sup. Ct. Op. No. 2077 !File No. 
3522 1, 61 ! P.2d 469 t 19801; Cochrane v. 
St:-te. Sup. Ct. Op. No. 2086 1File ?\o. 
-15311. 611 P.2d 61119801: Helmen·. State. 
Sup. Ct Op !l:o 2181 1 File So. -1383 ,. 616 
P :.?d 884 , 19801; Tuck.field \·, State. Sup 
Ct Op. :-:o 2266 •file :-o;o 4569 1. 621 P.2d 
1J50 • 1981 1: Edenshaw " State. Ct App. 
Op :,.;o 005 1 File ~o 5239 1• 63 l P 2d 5•'.'6 
198 l •. Kompkofh State. Ct App Op ~o. 

015 , f'cle :-:o. 5324 •. 626 P.2d 1091 • 198~ : 
Williams \" State. Cl. .",pp, Op. :--;o. 139 
, file :-o;o. 56i6 1, 652 P.:?d 4781\9821. 

Sentence for rape held ucessh·e. -
SEie Ah,·1k ,. Stat.e. Sup Ct. Op. So 21 ?.J 
File :-.o. 4556 •. 613 P2d 1252 •198/J ·: 

Hintz v State. Sup. Ct . Op. No. 2334 1 File 
~o. 35,W. 627 P.2d 207 11981 I: Qualle ,·. 
State. Ct . App. Op. !l:o. 138 1 File So. 5666 ·. 
652 P.2d 481 c 19 2•. 

Sentences of 15 J·ears for rape of one 
\·icum: 10 years concunent w,th lhe 
15-year term for burglanzing her resi­
dence: 10 years for burglmzmg another 
nt"t1m·~ residence. six IT:,mths concurre:,t 
.,. 11h the 10-~·eat buri; iary term for assat.:I: 
on the second nc11m. 15 years for rape oi a 
third nctim. and 10 years concurrent ... ,:h 
the 15-year sentence for burglarizing the 
third v1Cllm·s re.;1dence. for a total of 40 
,·ears tr.carcerauon. wa error. =-:ix ,·. 
Sta te. Ct App Op :-:o l5i • File So 54e, . 
653 P.2d 1093 , 1982 •. 

Senlence for rape too lenient. - See 
State \' Lancaster. Sup Ct Op. :-.o 1247 
File 1'o. 25'; 1 •. 550 P.2d 125';' • 1976 ; 

State v Wamlae. Sup Ct. Op. :-.o 1530 
File No. 3691 1• 57€ P 2d 9; 111978 ,. State 

\' Jensen. Ct App , Op So, 126 1 File ~o. 
58i9 1. 650 P :2d 42:2 t 1982 1 

Sentence for a1temp1ed rape upheld. 
- See Shelton v State. Sup, Ct. Op. ~o 
20i4 +Fi le So. 3908 1• 611 P.2d 24 , 19~0+ 
•decided under former AS 11.15.130•. 

Sentl'nce (or assault with intent to 
rape upheld. - See Fom1n ~ State. Sup. 
Ct . Op So. 2214 1File So 5013 1. 619 P 2d 
HS 119801. 

Sec, 11.41.420. Sexual assault in the second degree. la> An 
offender commits the crime of sexual assault in the second degree if the 
off ender engages in 

I 1 I sexual contact with another person without consent of that per­
son; or 

{21 sexual penetration with a person who the offender knows 
IAl is suffering from a mental disorder or defect which renders the 

person incapable of appraising the nature of the conduct under circum­
stances in which a person who is capable of appraising the nature of the 
conduct would not engage in sexual penetration; or 
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§ 11.41.430 ALASKA STATUTES § 11 .41.434 

1B) is incapacitated. 
rb1 Sexual assault in the second degree is a class B felony. C§ 3 ch 

166 SLA 19i8; am § l cb 78 SLA 1983 1 

Effect of amendmeots. - The 1983 
amendment re~TOle subsection , a •. 

~OTES TO DECISIONS 

for cases construing former crime of 
rape, see notes to AS 11.41.410. 

Attempted sexuaJ assault io the first 
degree and seruaJ assault io the sec­
ond degree are closely related, since 
se.xual penetration in\·oh-es sexual contact 
and both of!'en.."(I~ proceed on a theory of 
coerced assent !\"icholson \'. State. Ct. 
App. Op. ~o . 193 , f'ile So. 6192 ,. 656 P.2d 
1209 • 19821, 

ConstitutionalitY of con\'iction 
where o.riginaJ charge was unde.r AS 
11.41.410. - Y.'here defendant v,as 
charged with attempted sexual a;sault in 

the first degree. he ~·as thereby assumed 
to ha,·e notice that he might be con,·1cted 
or second-degree sexual assault because of 
the s1milariues 1n the element.s of the rwo 
offenses. and his con,·iction for the latter 
offense did not ,·1olat~ due process. 
!\"1cholson v. State. Ct. App. Op. :-.o. 193 
1file So. 6192 ,. 656 P.2d 1209 , 1962 •. 

E\-idence. - \\'here victim woke up in 
the earl) morning hours to find defendant 

m her bed and fondling her breast. and 
~·here she testified that she was 
temporaril~· 1n shock and afraid he would 
hur1 her. a jury could find that victim's 
momentary acqu1eKence in defendant's 
fondling her breast constituted sec­
ond-degree se:cual assault . Nicholson v. 
State. Ct. App. Op. 1 o. 193 1 File No. 6192 1, 
656 P.2d 1209 , 1982 ,. 

lnstTUctions. - The lnal judge did not 
en- in refusing to instruct on the lesser 
included offense of attempted sexual 
contact in the second degTee. Johnron v. 
State. Ct. App Op, ~o. 267, File t-;o 6662J. 
665 P 2d 566 , 1983 •. 

Sentence upheld . - Senwnce of eight 
~-ear~ with three years suspended for 
sexual assauh in the ;econd degree was 
not clear]~- m1Haken. Howard v St.ate. Ct. 
App. Op. r.io 260 1F1le '.'-ios. 6027. 6123 •. 
66-1 P.2d 603 + 1983• 

Cited 1n St.ores\", State. Sup. Ct . Op No. 
225:! •File So. 3595 1• 625 P.2d 820 '1980 •. 

Sec. 11.41.430. {Repealed.§ 10 ch iB SL..\ 1983. For current la~·. 
see AS 11.41 .420,aJ/21.] 

Sec. 11.41.434. Sexual abuse of e minor in the first degree. la l 
An offender commits the crime of sexual abuse of a minor in the first 
degree if 

(ll being 16 years of age or older. the offender engages in sexual 
penetration with a person who is under 13 years of age or aids, induces, 
causes, or encourages a person who is under 13 years of age to engage 
in sexual penetration with another person; or 

(2) being 18 years of age or older, the offender engages in sexual 
penetration with a person who is under 18 years of age and who 

1A) is entrusted to the offender's care by authority of law; or 
(Bl is the offender's son or daughter, including an illegitimate or 

adopted child, or a stepchild. 
(bl Sexual abuse of a minor in the first degree is an unclassified 

felony and is punishable as provided in AS 12.55. 1§ 2 ch 78 SLA 19831 
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131, The mmendmenl 1l10 ffdesirnol.ed 
former aubseclion lb) aa subs«tion !cl and 
added presenl subsection lbl. 

I 

NOTES TO DECISIONS 

Applied in Qualle v Stale. C1. App Op. 
No 138 tfile No. 56661. 6.52 P 2d 4111 
1198:.! I. 

Sec. 11.41.460. Indecent exposure. (al An offender commits the 
crime of indecent exposure if the offender intentionally exposes the 
ofTender·s genitals to another person with reckless disregard for the 
ofTensive, insulting, or frightening efTect the acl may have on that 
person. 

<bl Indecent exposure before a person under 16 years of age is a class 
A misdemeanor. Indecent exposure before a person 16 years of age or 
older is a class B misdemeanor. (§ 4 ch 78 SLA 19831 

Sec. 11.41.470. Definitions. For purposes of AS £.41.410 -
11.41.470, unless the context requires otherwise, 

(1 I "incapacitated" means temporarily incapable of appraising the 
nature of one's own conduct and physically unable to express 
unwillingness to act; 

121 "victim" means the person alleged to have been subjected to 
sexual assault in any degree or sexual abuse of a minor in any degree: 

(3 ) "without consent .. means that a person 
(Al with or without resisting. is coerced by the use of force against 

a person or property, or by the express or implied threat of death , 
imminent physical injury, or kidnapping to be inflicted on anyone; or 

cBJ is incapacitated as a result of an acl of the defendant , 1§ 3 ch 166 
SLA 19i8; am § 5 ch iS SLA 19831 

Cross references. - For defin1t1on of 
terms used in lhis title . see AS ll .81.900 

Effect or amendmenlS. - The 1983 
amendment de leled "lhat a person ,s" 
preced ing "temporarily incapable" Jnd 

substituted •·one·s own conduct and " for 
"his conduct and is" in paragTaph , 11 and 
deleted "imminent " preceding "death" and 
preceding "kidnapping" in pardi;raph 
t;J 11 A 1. 

!liOTES TO DECISIO.''iS 

Applled in Nicholson v. Swu-. CL. App 
Op. No. 19:! 11-'ih: No. 61921, 6.'lf\ P.:!d 1 '.!09 
!19821; Jun.:by v SLule, Cl App. Op. Nu 
259 (File No . 56U61, 665 P .2d :JU 11~831: 
Reynolds v. Slate, Cl. App. Op. No. 262 
I File No. 68901, P.2d 11983 t 

49 

Quoted 1n Wwd~ \' Stall:". Sup Cl Op 
u. 2698 •Filr Ne, 6180 •. P 2d 

1!9t!Jl, 
Cit11d 1n tl..trll1ey \' Slate , Cl App Op. 

No. 153 !File No. 57:J71. 653 P .2d 1052 
1191!2 1. 
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§ 11.41.440 ALASKA STATVTES Sl',PPLEMENT § 11.41.445 

Sec. 11.41.440. Sexual abuse of a minor in the fourth degree . 

.:mTES TO DECISJO.SS 

Specific intent crime. - &xual abuse 
of a minor ,s a spe-c1fic intent crime J E.C. 
v. State. Ct. App Op, No. 3il tFile So. 
6806 ), 681 P.2d 1358 « 1984 ,. 

Instructions. - The trial court en-ed 
in it.s instructions regarding the mens rea 
required for sexual abuse of a minor un­
der former AS ll.41.4-401al!2 1 and contrib• 
uting t.o the delinquency of a minor under 
fonner AS 11.51. 130taJt4 I , Flink v. St.ate, 
Ct. App. Op. No. 3i0 1File Nos. 6962, 
70601, 683 P.2d 725 ( 1984 l . 

Although the trial court erred in refus­
ing to give defendant's proposed instruc­
tion that he bad to have a specific intent 
to arouse or gratify his or the child's ~x­
ual desires in order to be convicted of \·io­
lating former AS 11.,11..1401a 11 21. this 
error was harmless bevond reasonable 
doubt where the jw;· wa~ told that defen• 
dant had to knowingly engage m sexual 
contact with the child. J.E.C. v. StaLe. Cl. 
App. Op. ~o. 3il 1File No. 68061. 661 P.2d 
1358 119841. 

Probationary sentence. - Allho1,1gh 
a probationar:-,· sent.ence may properly be 
used when a first offender is convicted of a 
class C felony involving sexual abuse of a 
child. such a sentence will be app"1priate 
only if mitigating circumstances exlst and 
the offender is a promising candidate for 
rehabilitation through probationan.· su, 

pel"\·1s1011 SL1te v. Coat.'i, Ct. App. Op. No . 
291 1File ~o 7102•. 669 P 2d 1329 11983 •. 

Con,iction under pre-1983 section 
upheld. - See Moor ,·. St.ate, Cl App. 
Op. t,;o. 543 1File No. A-315 ,, 709 P.2d 498 
119851. 

Con""ictioc and 11enl.ence under 
pre-1983 stttion upheld. - See Depp v. 
State. Ct. App. Op. ?-.o . 390 «File No. 
7002•. 686 P.2d 712 119841. 

Con'\."iction reversed, - Conviction 
under teh pre-1983 version of this sect.ion 
was re,·ersed where the jw;• was not prop­
erb· instructed regarding the cuJpable 
mental st.ate for the crime. Potts v. St.ate, 
Ct. App. Op. No. 553 (file No. A-2-171, 712· 
P.::!d 385 119851. 

Remand in light of Flink v. State. -
CaH" involving a non-jury trial under this 
section as it read before 1989 was re­
ma,ided for application of the specific in• 
tent standard that the defondant acted 
"·ith the specific inLent to achieve his own 
sexual arousal or the sexual arousal of the 
,·1cum. Colgan , .. St.aLe. Ct. App Op. So. 
~5-11file No. A-5891, 711 P.2d 533 •19851. 

Applied in Higgs v. State, Ct. App. Op. 
So. 344 rFile No. A46t, 676 P.2d 610 
11984 1. 

Cited m State v. R.H .. Ct. App, Op. ~o. 
375 File So. 7768 1, 683 P.2d 269 11984 l; 
Kiuire \· . State, Ct. App. Op. No. 591, File 
t-;o. A-933 •. 715 P.2d 2i2 09861. 

Sec. 11.41.443. Spousal relationship no defense. In a prosecu­
tion under AS 11.41.410 or 11.41.420, it is not a defense that the 
victim was, at the time of the alleged ofTem,e, the legal spouse of the 
defendant. (§ 1 ch 43 SLA 19851 

Sec. 11.41.445. General pro,isions. la ) In a prosecul;ion under 
AS 11.41.434 - 11.41.440 it is an affirmative defense that1 11t the time 
of the alleged offense, the victim was the legal spouse of the defendant 
un]ess the offense was committed without the consent of the victim. 

(b) In a prosecution under AS 11.41.410 - 11.41.440, whene\·er a 
provision of law defining an offense depends upon a victim's being 
under a certain age, it is an affirmative defense that, at the time of the 
alleged offense, the defendant reasonably believed the victim to be 
that age or older, unless the victim was under 13 years of age at the 
time of the alleged offense. (§ 3 ch 166 SLA 1978; am § 2 ch 43 SLA 
1985) 
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sEXUAL OFFENSE'S 

9A,44,0l0, DeftnJtlons 

9A.44.0l0 

As used in this chapter: 
(l) "Sexual intercourse" (a) has its ordinary meaning and occurs 

upon any penetration. however slight, and 

(b) Also means any penetration of the vagina or anus however 
slight, by an object, when committed on one person by another, 
whether such persons are of the same or opposite sex, except when 
such penetration is accomplished for medically recognized treat­
ment or diagnostic purposes, and 

(c) Also means any act of sexual contact between persons involv­
ing 1he sex organs of one person and the mouth or anus of another 
whether such persons are of the same or opposite sex. 

(2) "Married" means one who is legally married to ano1her, but 
does not include a person who is living separate and apart from his 
or her spouse and who has filed in an appropriate court for legal 
separation or for dissolution of his or her marriage. 

(3) "Mental incapacity" is that condition existing at the time of 
the offense which prevents a person from understanding the nature 
or consequences of the act of sexual intercourse whether that 
condition is produced by illness, defect, the influence of a substance 
or from some other cause; 

(4) "Physically helpless" means a person who i; unconscious or 
for any other reason is physically unable to communicate unwill• 
ingness to an act; 

(5) "Forcible compulsion" means physical force which overcomes 
resistance, or a threat, express or implied, that places a person in 
fear of death or physical injury to herself or himself or another 
person, or in fear that she or he or another p-erson will be kid-
napped; 

(6) "Consent" means that at the time of the act of sexual inter­
course there are actual words or conduct indicating freely given 
agreement to have sexual intercourse . 
Formerly § 9.79.140, enacted by Laws 1975, 1st Ex.Sess., ch. 14, § 1. 
Recodified as§ 9A.44.010 by Laws 1979, E.x.Sess., ch. 244, § 17, eff. July 1, 
1979. Amended by Laws 1981, ch. 123, § 1. 

H11torlcal Note 

Laws 1979, Ex.Sess., ch. 244, § l7, re• Source: 
cfldified the section. 

Laws 1981, ch. 123, § I, in sub~. (2), 
added the language followine wmeans 
one who Is legally married t.o another". 
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Laws 1873, p. 187, § 37. 
Laws 1909, ch. 249, § 185. 
RRS § 2437. 
Former § 9.79.030. 
Laws 1973, 1st ExSe.ss., ch. 154, § 124. 
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firsl 
ash. 

~f complaining wi1ness wher: 
hng reason is shown. State 
0 980) 9~ Wash.2d 733, 619 ;· 

In at~emp1ed rape prosecut( 
court did no1 abuse its disc I ? 
n•·in . h rel o ~ _g mot ion 10 ave vktlm 
rccei,:ed menial hcahh trcatm~nl 
subm11 10 psy<.:hological e 
\~·here defondanl presented no 
h~g rc.JSOn why victim should haoo 
m1He~ 10_ possibly traumatic 
examina11on when other mo/sy 
al and less in1rusivc means of t.radl 
her credibility and percepiuaJ 
were presumably available, and 
coul"! care~ully left issue open for i 

con~1d,era11_on if testimony showed 
v1c11m s pnor mental history m"gh 
had bearing upon her reci~ti~ 
event!> at time of inciden1. State v 
mos (1980) 94 Wash.2d 733 619 
968. ' , 

In_ a~nce or an)• compelling :. 
mo11on~ Judge did not abuse di 
by ~efusing to order a psychialric 
nauon of alleged rape victim. S 
Demos (19i9) 25 Wash.App. 15, 605 _ 
786, affirmed 94 Wash.2d 733, 619 
968. ~ 

23. E\ide~ 
Evidence of secrctor-l)--pe lests 

~f which tended to some degree io 
II _more probable that defendant1 
guilty of rape and burglary with w 
he ~as charged, was properly admi 
~esp1te assenion that 1est results · • 
~rrclevanl since 1hey merely tended 
rn~ludc him in class of people 
m_1gh1 have commined rape. Sta'' · 
Nicholas (1983) 34 Wash.App. 7751· , 

P.2d 1356. .: 

S1~1~ments made by rape vie~ 
physicidJl for purpose of diagnosis 
1rea1men1 arc considcrei:I inhcr 
lnastwonhy because dcclaranl's well 
Ing rests on 1n1th of 1he staicm 
S1a1e v. Fleming (1980) 27 Wash 
9S2, 621 P.2d 779. 

. Tcs_li",'lony of lwo vic1ims, poslti~ 
idenufy_ing dcfcndanl as perpetrator 
tw~ comes._ was substantial evid 
which pcnruned jury to disbelieve . 
fcndant's alibi wi1nesses and to find 
Cendant guilty on 1wo counts of first' 

" gree rape while anned with a d 
.s dis- weapon. S1a1e v. Edwards (1979f 
1a1ion Wash.App. 893, 600 P.ld 566. _ 

n2 · 

5EX,UAL off'ENSES 

. . dence showing lustful disposition 
l:' 1d only be admilled in sex offense 

.h<•11~,-here ii tends to show lus1f ul incli­

.~~ toward offended female. Slate v. w~•~~n -(J970l I Wash.App. 785, 464 

r •d 730-
;:,,dc:ncc of complaints made _by fe-

1 • is restricted 10 bare complaint un-
~ \ rn.iement is strictly p~r1_ of re~ gcs• 

1n .;ases of -r3pc and s1m1\ar crimes. 
:.ic,. ,. King (1961) 58 Wash.2d 77, 360 
""l,.lh,; , .. 

i· . J 757. 

9A.44.0SO 

24, Unanimity of Jury 
Jury unanimi1y was nol required on 

one of two ahcrna1ive means charged in 
prosecution for first-degree rape charg· 
ing commission by two altcrna1ivc 
means, where cons1i1u1ionally sufficicnl 
evidence supported both charged aher• 
natives. State v. Whitney (1987) 108 
Wash.2d 506. 739 P.2d 1150. 

9A.44,045, Minimum term for first degree rape-Restrictions 
on release from conflnement-Appllcatlon to of-
fenses before July I, 1984 

, 0 person convicted of rape in the first degree shall be granted a 
dderred or suspended sentence except for 1he purpose of commit-
111..:nt to an inpatient treatment facility: Provided, That every person 
l·on\'icted of rape in the first degree shaH be confined for a mini• 

01um of three years: Provided further, That the board of prison 

1..:rms and paroles shall have authority to set a period of confine­
mi:nt greater than three years but shall never reduce the minimum 
three-year period of confinement; nor shall the board release the 
convicted person during tht: first three years of confinement as a 
result of any type of good time calculation; nor shall the depan• 
mcnt of corrections permit the convicted person to participate in 
:my work release program or furlough program during the first 
three years of confinement. This section applies only to offenses 

committed prior to July 1, 1984. 
Enacted by Laws 1982, ch . 192, § 12, eff. April 1, 1982. 

Law Review Commentarlet 

Forcible rape in Washington-crirni• 
nal and civil sanctions. 19 Gonzaga 
L.Rev. 363 {1983/84). 

Ubrary References 

Rape ~64. 
CJ.S. Rape § 86 et seq. 
Probalion, deferred sentences, see 

Wash.Prac. vol. 13, Ferguson, 
§ 4318 . 

Sentencing guidelines, mandatory 
minimum sentence, see Wash,Prac. 
vol. 13, Fergusor., § 4307. 

9A.44.0SO. Rape ln the second degree 

(1) A person is guilty of rape in the second degree when, under 
circumstances not constituting rape in the first degree, the person 
engages in sexual intercourse with another person: 
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9A.44.0SO 

(a) By forcible compulsion; or . 
' I, 

(b) When the victim is incapable of consent by reason 0 
physically helpless or mentally incapacitated. ·. 

(2) Rape in the second degree is a clMS B felony. 
Formerly § 9.79.(80, enacted by Laws 1975, 1st Ex.Sess., ch. u 
Amended by Laws 1979, Ex.Sess., ch. 244, § 2, eff. July 1, 1979. R ' . 
as § 9A.44.050 by Laws I 979, Ex.Sess., ch. 244, § 17, eff. July I, :1,g 

Amended by Laws 1983, ch. 118, § 2. ·1 .... ·~-· 
Hlslorical Nole 

Laws 1979, E,r..Sess .. ch, 2-14, §§ 2, 17, Laws t869, p. 204, § 35. 
recodified the sec1ion; and, in subscc. Laws 1873, p. 187, § 37. ~ 
(2), precedfing "felonyr.1•1 insertded1 "cdla~ Code 1881, §§ 812, 814. ~ 
B"; and, ollowing " e ony" e e1e ·. Laws 1886, p. 84, § t. 
and shall be punished by imprisonment La I 897 h 9 § . h . . r t ws • c . 1 , 1. 
m t e state pcn11ent1ary or no more Laws 1909, ch. 249, §§ ISJ, 1o~ .. , 
than ten years'', .,.. 

Laws 1983, ch. 118, § 2, at the end of Laws 1919' ch. 132• § I. i~ 
th.e introductorj' paragraph of subsec. Laws 1937, ch. 74, § l. · 
(t), deleted ", not married to the perpe• Laws 1943, ch. 112, § I. 
trator". RRS §§ 2435, 2436. 

Former §§ 9.79.010, 9.79.020. h~­

Laws 1973, 1st ExSess., cli:;j{ Source: 
Laws 1854, p. 80, § 33. §§ 122, 123. 

Law Review Commentaries 

Forcible rape in Washington--<rimi-
nal and civil sanctions. 19 Gonzaga 
LR,ev. 363 (1983/84). 

:;tl 
Library Reference, !~ 

Rape, second degree, definition.1 
Wash.Prac. vol. 11, WPIC ~U 

Rape Pl. 
CJ .S. Rape § I et seq. 
Jury instructions, 

Defenses, rape, second degree or in­
decent libenies, sec Wash.Prac. 
vol. 11, WPIC 19.03, 

Rape, second degree, elements,"i 
Wash.Pm. vol. II, WPIC -~~ 

Notea of Declalom , , 

Corpua dellctf l 
Included o£fen,ea 2 

I, Corpu1 delldl 

Thrcal of defendant lo take his own 
child, in order 10 coerce defendant's es­
tranged wife inlo engaging in sexual in• 
tercourse, constituted a threat of kidnap­
ping when without legal authority and, 
as such, went to forcible compulsion so 
3S IQ constitute crime of second-degree 
rape. Stale v, Tuitasi (1986) 46 Wash. 
App. 206, '129 P.2d 75. 

Proof that male person had sexual i 
tcrcourse with ft. nale, not his wife, ai 
that al time she ,.as incapable of givt 
her consent thereto because of WlSOUI) 

nes.s of mind, would establish corp 
delicti of crime of rape under provisia 
now contained in Ibis statute. Stale 
Meyer (1951) 37 Wash.2d 759, 226 p.: 
204. -.. 

.-,r: 
2. Included offema ··'?. 

Where defendant was charged with 1, 
sault in lhe second degree under secoi 
of .statute relating to assauh with . 
to commit a felony, dcfendanl was . 
charged with attempted rape in the 
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WASlllSGTON CRIM 

1lsion: or 

s incapable of consent by reason\ . 
entally incapacitated. , ~ 
:J degree is a class B felony. 
led by laws 1975, 1st Ex.Sess., ch. ,1 
.Sess., ch. 244, § 2. eff. July J, 1979 R· .. 
n9, Ex.Sess., ch. 2-4-4, § 17, eff. iuly 1 
1, 118, § 2. ,. 

Hlslortcal Note 

§§ 2. 17, 
n subscc. 
ed "class 
~elcted ", 
1sonmen1 
not more 

:ic end of 
•f subsec. 
he perpe-

l....r-''S I 869, p. 204, § JS. 
Laws 1873, p. 187, § 37. 
Code ISSI,§§ 812,814. 
Laws I S86, p. 84, § I. _ 
Laws 1897, ch. 19, § I. ·., 
l.a·,,·s I 909, ch. 249, §§ 183, J 84. 
l.a\,s 1919, ch. 132, § t. r 
Laws 1937, ch. 74, § I. · 
Law~ 1943, ch. 112, § 1. 
RRS §-§ 2435, 2436. 
Former §§ 9.79.010, 9.79.020. . 
l.a1i.·s 1973, 1st Ex.Sess., ch: 

§§ 1:?1, 123. 

v Revfew Commentaries 

n---crimi-
Gonzaga 

Ubrary Rerereoces 

Rape. second degree, definlti~ai 
Wash.Prac. vol. 11, WPIC,.4 

·ce or in• Rape. second degree, elements; 
1 sh.Prac. Wash.Prac. vol. 11, WPIC i 

Notes of DeclaloaJ 

his own 
laol's es­
:xual in­
. kidnap­
·11y and, 
llsion so 
d-0cgrcc 
6 Wash. 

Proof that male person had ~ 
tercour~ with female, not his wife. · 
1ha1 at 11me she was incapable of • 
her con.scot thereto because or 
ness or mind, would establish c:o 
delicti of crime of rape under pro · 
now conuuned in this ttal\lte. S · 
Meyer (I 951) 37 Wash.2d 759 226 P. 
204. ' 

2. Included offen1e1 
W~e defendant was charged with 

sault LO the second degre.e under · 
of statute rela1ing to assault with'ui 
10 commit a felony, defendant was~ 
charged with attempted raoe in the 
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sf.XVAL OFFENSES 
9A.44.060 

J degree under forcible compulsion 
1' 11 , 0 of 1hat statute, and. under 0£. 

~••0 as charged, pro\·cd and instructed 
lr 11: 5 the same evidence or physical vio-
111"' e· 00 part of defendant constituted 
""'·assault • • • committed with ln1ent 
tht" 11nmit rape" clement of the crime of 
"' ~1.1h in the second degree and the 
~~~<•mpl to i:ng:isc in sexual intercourse 

• • • by forcible com::iulsion" element 
of the crime of attempted rape in the 
seconJ degree, only one offense was 
commi1tcd, not two; appropriate reme• 
dy was 10 set aside the conviction or the 
lcs.ser offense of auempted rape in the 
second degree. S1a1e v. Hinz (1979) 22 
Wash.App. 906, S94 P.2d 1350, affirmed 
93 Wash.2d 510, 6IO P..2d 1322. 

9A,44,060, Rape In the third degree 
( 1) A person is guilty of rape in the third degree when, under 

circumstances not constituting rape in the first or second degrees, 
such person engages in sexual intercourse with another person, not 
married to the perpetrator: 

(a) Where the victim did not consent as defined in RCW 9A.44.-
0J0(6), to sexual intercourse with the perpetrator and such lack of 
consent was clearly expressed by the victim's words or conduct, or 

(b) Where there is threat of substantial unlawful harm to proper­
ty rights of the victim. 

(2) Rape in the thfrd degree is a class C felony. 
formerly § 9.79.190, enacted by Laws 1975, 1st Ex.Sess., ch. 14, § 6. 
Amended by Laws 1979, Ex.Sess., ch. 244, § 3, eff. July I, 1979. Recodified 
as § 9A.44.060 by Laws 1979, Ex.Sess., ch. 244, § 17, eff. July l. 1979. 

Historical Nole 

Laws 1979. Ex.Sess., ch. 244, §§ J, 17, Laws 1869, p. 204, § JS. 
recodified the section; and, io subsec. Laws 1873. p. 187, § 37. 
(l)(a), substituted a reference to RCW Code 1881. §§ 812. 814. 
9AA4.C10(6) for a reference to RCW Laws 1886, p. 84, § I. 
9,79.140(6); and, in subsec. (2), preced- Laws 1897, ch. 19, § 1. 
ing ''felony" inserted "class C": and, fol, Laws 1909, ch. 249, §§ 183, 184. 
lowing ''felony" deleted ", and shall be Laws 1919, ch. 132, § I. 
punished by imprisonment in the state Laws 1937, ch. 74, § L 
penitentiary for no, more than five Laws 1943, ch. 112, § 1. 
years". RRS §§ 2435, 2436. 

Source.: 
Laws 1854, p. 80, § 33. 

Fonner§§ 9.79.010, 9.79.020. 
Laws '".:J73. 1st fa .Sess., ch. 

§§ 122, 123. 

Law Review Commentarlai 

Forcible rape in Washington~rimi• 
nal and civil sanctions. 19 Gonz.aga 
L.Rev. 363 (1983/84). 

Ubrary Re£ereocu 

154, 

Rape e:>I. 
CJS. Rape § I et seq. 

Definition, see Wash.Prac. vol, l l, 
WPIC 42.01 . 

Jury instructions, rape, third degree, 
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Elements, see Wash.Prac. vol. 11 , 
WPIC 42.02. 



. ' . . . . . . : ' . . . ' . . .. : ~ .' . . . . . ... 

i { 
;.1 
~­
.) 

'J 

, .. 

i.', 
~-· .... -.-

9A.44.090 WASHINGTON CRIMINAL co' 
~ 

Note• of Dcclalon, hi 
Intent I 3. Marriage ■ubsequent lo offe111e .t: 

Marrtage 1ub1cquenl lo orfcn.e 3 In prosecution for stalu1ory rape · 
Multlplc convlcllon1 for rame act 5 one under age of consen1, who had since 
Pregnancy 4 married defendant, it is error 10 require 
Se:ii: llf.i: of victim 2 wife 10 appear in court for PW'J>Osc of 

being idcn1ificd by witness, when her 
condition as lo pregnancy was app:irent 
and could be observed by jury, thereby · I, lnient 

Every laying on of hands upon female 
of age of fifteen docs not necessarily 
imply iment to ha~·e carnal knowledge. 
Staie v. Leach ( 1950) 36 Wash.2d 641. 
219 P.2d 972. 

2. Sex llfo of ,·kllm 

In a prosecution for c;irnal knowledge 
of fem.ile child, testimony concerning 
prior acts of intercourse between de­
fendant and prosecuting wi1nes5 is ad­
missible to show his luslful disposition 
toward her. Stale ,·. H.irold (1954) 45 
Wash.2d 505, 275 P.2d 895. 

State was not required 10 prove previ­
ous chastity of prosecuting witness, nor 
would proof or unchas1i1y in any way 
rebut state's proof that defendant carnal­
ly knew female, or 1ha1 she was under 
age of eighteen years, or that she was 
not his wife. since former statu1e merely 
recited "any female child under the age 
of eighteen years,'' not any chaste female 
unde1 eighu:en years of age. Stale v. 
Linton (1950) 36 Wash.2d o7, 216 P.2d 
761. 

In prosecution for statutory rape, evi­
dence that prosccutrix had sexual inter• 
course with othr.rs is not admissible. 
Stale v. Gay (1914) 82 Wash. 423, 144 P. 
711. 

9.A.44.100. Indecent liberties 

in reali1y compelling wife :o become wit- 1n, 
ncss against ddcndanl. Stale v. Winnett £': 
(19071 48 Wash. 93, 92 P. 904. :•~ • 

., 

4. Pregnmcy \T' 

Instruction that pregnancy of com- ." 
plaining \\'ilness is nol in and of itself ·; · , 
evidence that defendant is guilty of spe- ,:·, 
cific act of carnal knowledge charged in ~~ 
informa1ion, is correct s1atem1:nt of law ~'l 
and sufricienl cau1ionary instruction, ~ ·,~·: . 
any be needed. Slate v. Jennen (1961) • ·1 
58 Wash.2d 171, 361 P.2d 739. . n~ , 

In prosecu1ion for carnal knowledge .l',t 
of female under age of consen1, it is not :!,&= 
error to permit jury lo consider pregnan. ·~ 
cy of prosecuting witness as evidence 4 
chat offense has been commiued and or .. 
time al which it occurred. State v. Jen-· . 
nen (1961) 58 Wash.2d 171, 361 P.2d · 
739. 

Where charge is c;arnal knowledge of .: 
child, pregnancy ·:an be shown, as It • 
proves corpus delicti and affects credi- :; 
bilit)' of prosecutrix. State \". Chambe~ .. 
(1957) 50 Wash.2d 139, 309 P.2d JOSS • . : 

5. Mulllplc cnnvlctlons for same act 
Legislature did not intend I.hat defend- ' 

ant be convicted of both nonconsensual .~ 
rape and statutory rape for single act of 
intercourse. Stale v. Birgen (1982) 33 
Wash.App. I, 651 P.2d 240. 

(1) A person is guilty of indecent liberties when he knowingly .:· 
causes another person who is not his spouse to have sexual contact :.. 
with him or another: 

(a) By forcible compulsion: or 

(b) When the other persr.n is less than fourteen years of age; or ·. 

(c) When the other person is less than sixteen years of age and . 
the perpetrator is more than forty-eight months older than the : 
person and is in a position of authority over the person; or ;:, 
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t . 

·£ D«l1lon1 ); 
3. Marriage 1ubsequen1 lo offe111e ! 

In prosccu1ion for s1:11utory rape ·. 
' one ~nder age of conscn1, who had 5• 

m_amed defendan1. it is error 10 req~ 
w1~e I~ ap~.1r in ..:-our1 for purpose o( 
bcm~ _1den11ficd by wirncss. when her 
cond111on .1s 10 pr~"Tl.tnC)' was appareat 
~nd c~uld ~ ob~~ cd by jury, thereby 
In rc.1luy compdlir.~ wife :o become wit 
ness againsl defcn.l.lnl. S1atc v. Winne~ 
(1907) 48 Wash. 9.3 . 9:? P. 904. 

4. Pregnanc\· 
l~s~ructi':'n · 1ha_1 pregnancy of com, 

pl~ming wuncs.s 1s not in and of' itself 
c~1.dence 1ha1 defer.J.ant is guilty of spc. 
~1f1c act ~f ca_rnal knowledge charged in 
1nforma1_1~n. 1s correct s1a1emen1 of law, 
and suffic1er.1 c,1u1:onary instruction if 
any be ne-eded. Sc.1te v. Jennen (1961) 
58 Wash.2d J 71. 3f. I P.2d 739. . 

In prosecution for carnal knowledg~·: 
of female under age of consent, it is not 
error to permit jury 10 consider pregnan, 
cy of prosecuring 1.1.-itness as evidencci 
l~at offense has been commiued and of 
time at which i1 occurred. State v. Jen­
nen (1961) 58 Wa.sh .2d 17 I 361 p 2d 
739, ' • 

Where charge is carnal knowledge of • 
child, pregnancy .:an be shown, as ii 
proves corpus del ic:i ;snd affects credj. 
bility of prosecutri:\. Slate v. Chambers 
(1957) 50 Wash.2d 139, 309 P.2d 1055. .. 
5. Mulllple cnn\-JctJon• for same act 

u=gislature did not intend that defend­
ant be con\·icted of both nonconsensual · 
~pc and s1atutory rape for single act of · 
intercourse. S1a1c \". Birgen (1982) JJ 
Wash.App. 1, 651 P..2d 24U. ~ 

ent libe1 ties when he knowingly 
his spouse to have sexual contact 

:. 

·ss than fourteen vears of age· or . ' , 
ess than sixteen years of age and~. 
•rty-eight months older than the. 

authority over the person; ·· 
12 

SEXUAL OFFENSE'S 9A.44.100 

(d) When the other person is incapable of consent by reason of 
being mentally defective, mentally incapacitated, or physically help-

less. 
(2) For purposes of this section: 
(a) "Sexual contact" means any touching of the sexual or other 

intimate parts of a person done for the purpose of gratifying sexual 
desire of either party. 

{b) ''Person in a position of authority" means any person who is a 
parent or acting in the place of a parent and is charged with any of 
a parent's rights, duties, or responsibilities to a child, or a person 
who is charged with an_ duty or responsibility for the health. 
welfare, education, or supervision of a child, either independently 
or through another, no matter how briefly, at the time of the act. 

(3) Indecent liberties is a class B felony. 
Formerly § 9A.88.100, enacted by Laws 1975, 1st Ex.Sess., ch. 260, 
§ 9A.88. IOO. Recodified as § 9A.44.IOO by Laws 1979, Ex.Scss., ch. 244, 
§ t7, eff. July I, 1979. Amended by Laws 1986, ch. 131 , § 1. 

Historical Note 

Laws 1979, Ex.Sess., ch. 244, § 17, re• Laws 1905, ch. 33, § 1. 
codified the section wilhout change. Lav.•s 1909, ch. 249, §§ 189, 190. 

Laws 1986, ch. Ill,§ I, in subsec, (ll, Laws 1935, ch . 74. § 2. 
insencd subd. (c): relcttered form er RRS §§ 2441, 2442. 
subd. (c) as (d); in subsec. (2), inserted Former §§ 9.79.070, 9.79.080. 
subdivision designation "(a)": and added Laws 1955, ch. 127, § I. 
subd. (b). Laws 1913. 1st Ex.Sess., ch. 

Source: 
§§ 128, 129. 

Code 1881. § 816, 

Law Review Commentaries 

lmp.ict of common law and reform 
statutes o:; rape prosecutions. Wallace 
D. Loh. 55 Wash.L.Rcv. 543 ( 1980). 

Library Reference, 

154, 

Infants 'i=>l3, 20. 
Obscenity e:>3. 

Indtcent libenies, elements, see 

CJ.S. Assault and Battery § 74. 
CJ .s. Infants §§ S Cl .seq., 95 el seq. 
CJ.S, Obscenity§ 8 et seq. 
Jury instructions, 

Defenses, rape, second degree or in• 
decent libenies, sec Wash.Prac. 
vol. 11, WPIC 19.03. 

Indecent libenies, definition, sec 
Wash.Prac. vol. 11. WPIC 49.01 . 

Wash .Prac. vol. 11, WPIC 49.02. 
Indecent liberties, sexual contact, 

definition, see Wash.Prac. vol. 11. 
WPIC 49.03. 

Sexual intercourse, definition, see 
Wash.Prac. vol. 11, WPlC 45.01. 

Words and Phrases {Perm.!:.d,) 

WESTLAW Elect.ronlc Returch 

See WFSrLAW guide following the Preface of this volume. 
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5-2078A 

1 IN THE HOUSE 

2 

BY THE JUDICIARY COMMITTEE 

HOUSE BIL~ NO. 545 

3 

4 

5 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION 

A BILL 

6 For an Act entit l ed: "An Act amending crimes relating to sexual assault as 

7 they relate to persons who are mentally incapable." 

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA: 

9 * Section l. AS 11.41.410{a) is repealed and reenacted to read: 

10 (a) A person commits the crime of sexual assault in the first 

11 degree if, 

12 (1) being any age, the defendant engages in sexual pene-

13 tration with another person without consent of that person; 

14 (2) being any age, the defendant attempts to engage in 

15 sexual penetration with another person without consent of that person 

16 and causes serious physical injury to that person; 

17 (3) being over the age of 18, the defendant engages in 

18 sexual penetration with another person who the defendant knows is 

19 mentally incapable and who is entrusted to the defendant's care by 

20 authority of law. 

21 ,., Sec. 2. AS ll.41.420(a) is amended to read: 

22 (a) An offender commits the crime of sexual assault in the 

23 second degree if [THE OFFENDER ENGAGES IN] 

24 (1) the offender engages in seAual contact with ~nother 

25 person without consent of that person; [OR) 

26 (2) being over the age of 18 1 the offender engages in 

27 sexual contact [PENETRATiON] with a person who the offender knows is 

28 

29 

mentally incapable and who is entrusted to the offender's care by 

authority of law; or 

HB0545A - l- HB 545 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

Pl being over the age of 181 the offender engages in 

sexual eenetration with a eerson who the offender knows is 

(A) mentalli'. incaeable; or 

(B) temporarilt incaeable of aeeraising the nature of 

the eerson's conduct and physically unable to exeress unwilling­

ness to act 

[(A) IS SUFFERING FROM A MENTAL DISORDER OR DEFECT 

WHICH RENDERS THE PERSON INCAPABLE OF APPRAISING THE NATURZ OF 

THE CONDUCT UNDER CIRCill!STANCES IN WHICH A PERSON WHO IS CAPABLE 

CF APPRAISING THE NATURE OF THE CONDUCT WOULD NOT ENGAGE IN 

SEXUAL PENETRATION; OR 

(B) IS INCAPACITATED] . 

* Sec. 3. AS 11. 41 is amended by adding a new section to read: 

Sec. 11.41.425. SEXUAL ASSAULT IN THE THIRD DEGREE. (a) An 

15 offender commits the crime of sexual assault in the third degree if, 

16 being over the age of 18, the offender engages in sexual contact with 

17 a person who the o=fender knows is 

18 

19 

(1) mentally incapable; or 

(2) temporarily incapable of appraising the nature of the 

20 person ' s conduct and is physically unable to express unwillingness to 

21 act. 

22 (b) Sexual assault in the third degree is a class C felony. 

23 * Sec. 4. AS 11.41 is amended by adding a new section to read: 

24 Sec. 11.41.432. DEFENSE. It is a defense to a crime charged 

25 under AS ll.41.410(a)(J), l l.4l.420(a)(2), ll.4l.420(a)(3), or 11.41.-

26 425 that the offender is mentally incapable. 

27 * Sec. 5. AS 11.41.470(1) is repealed and ~eenncted to read: 

28 

29 

(1) "mentally incapable" means a person who suffers from a 

mental disease or defect that renders the person incapable of 

HB 545 -2- HB0545A 

• 

• 

-



1 

2 

understanding the nature or consequences of 

including the potential for harm 

HB0545A -3-

the 

to 

person's 

that 

HB 545 

conduct, 

person; 




