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5-1773L

Original sponsor: Rules/Admin istrative
R e g u l a t i o n  R e v i e w  Committee

IN THE HOUSE BY THE F I NANCE COMMITTEE

CS F O R  HOUSE BILL NO. 420 (Finance)

IN THE LEGISLATURE O F  THE STATE OF A L A S K A  

F I F T EENTH L EG ISLATURE - SECOND SESSION

A  BILL

For an Act entitled: "An Ac t  relating to ad option of regulations."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1 AS 44.62.040(b) is a m ended  to read:

(b) Citation of the general statutory a u t h ority under w h i c h  a 

r egulation is adopted, as well as citation of specific statutory 

sections being implemented, interpreted or m a d e  clear, shall follow 

the text of each r egulation submitted u n d e r  (a) of this section. The 

signature of the governor approving adoption of the regula t i o n  or 

order of repeal as required by AS 44.62.065 m u s t  ac company the r e g u­

lation or order of repeal.

* Sec. 2. AS 44.62 is amended b y  adding a n e w  section  to read:

Sec. 44.62.065. GOVERNOR'S SIGNATURE. A  r e g u l a t i o n  or order of 

repeal is not v a l i d  unless the governor  has a p p roved its a d o ptio n in 

writing. The lieutenant governor m a y  not accept a r e g u l a t i o n  or order 

of repeal for filing under AS 44.62.040 unless it is a ccompa nied by 

the governor's approval of adoption. This section also applies to 

regulations and orders of repeal e x e mpt ed f r o m  s ubmission to the 

lieutenant governor under AS 44.62.040(a). This section does not 

apply to emergency regulations, e m e r gen cy orders of repeal, or to 

regulations or orders of repeal of the

(1) A l a s k a  Permanent Fund Corporation;

(2) A l a s k a  Public Offices Commission;

(3) Board of Fisheries and Boar d of Game, including r e g u­

lations adopted under AS 16.05.270; and

-1- CSHB 4 2 0 (Fin)
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For an Act entitled: "An Act relating to adoption of regulations." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA: 

* Section 1. AS 44.62.040(b) is amended to read: 

(b) Citati01.".' of t:he general statutory authority under which a 

regulation is adopted, as well as citation of specific statutory 

sections being implemented, interpreted or mad.e clear, shall follow 

the text of each regulation submitted under (a) of this section. The 

signature of the governor approving adoption of the regulation or 

order of repeal as required by AS 44.62.065 must accompany the regu­

lation or order of repeal. 

* Sec. 2. AS 44.62 is amended by adding a new section to read: 

Sec. 44.62.065. GOVERNOR'S SIGNATURE. A regulation or order of 

repeal is not valid unless t~e governor has approved its adoption in 

writing. The lieutenant governor may not accept a regulation or order 

of repeal for filing under AS 44. 62. 040 ~nless it is accompanied by 

the governor's approval of adoption. This section also applies to 

regulations and orders of repeal exempted from submission to the 

lieutenant governor under AS 44. 62. 040 (a). This section does not 

apply to emergency regulations, emergency orders of repeal, or to 

regulations or orders of repeal of the 

(1) Alaska Permanent Fund Corporation; 

(2) Alaska Public Offices Commission; 

(3) Board of Fisheries and Board of Game, including regu­

lations adopted under AS 16.05.270; and 

-1- CSHB 420(Fin) 
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(A) ombudsman.

* Sec. 3. AS 44.62.200(a) is amended to read:

(a) The no tice of proposed adoption, amendment, or repeal of a 

r egula t i o n  shall include

(1) a statement of the time, place, and n a tur e of p r o c e e d­

ings for adoption, amendment, or repeal of the regulation;

(2) reference to the authority u nder w h i c h  the regu lation 

is prop osed and a reference to the particular code section or other 

provisions of law w h i c h  are being implemented, interpreted, or made 

specific;

(3) an informative summary of the p r o p o s e d  subject of 

agency action and of the action's intended effect on persons subject 

to the action; the summary must include a description of the substance 

of each repealed regulati on or group of related regulations and a

descript ion of the intended effect of the r e p e a l ;

(4) other matters prescribed by a statute applicable to the 

specific agency or to the specific regulation or class of regulations;

(5) a summary of the fiscal information r e q u i r e d  to be

p r e pared under AS 44.62.195.

* Sec. 4. The amendments made to AS 44.62.040 b y  sec. 1 of this A c t  and 

A S  44.62.065, enacted b y  sec. 2 of this Act, apply to r egulation s and 

orders of repeal adopted on or after the effective date of thia Act. The 

amendments m a d e  to AS 44.62.200 b y  sec. 3 of this Act apply to notices  of 

p r o p osed action p u b l is hed on or after the effective date of this Act.

CSHB 4 2 0 ( F i n ) -2-
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(1) a statement vf the time, place, and nature of pr~ceed­

ings for adoption, amendment, or repeal of the regulation; 

(2) reference to the authority . under which the regulation 

is proposed and a reference to the particular code section or other 

provisions of law which are being implemented, interpreted, or made 

specific; 

(3) an informative summary of the proposed subject of 

agency action and of the action's intended effect on persons subiect 

to the action; the summary must include a description of the substance. 

of each repealed regulation or group of related regulations and a 

description of the intended effect of the repeal; 

(4) other matters prescribed by a statute applicable to the 

specific agency or to the specific regulation or class of regulations; 

(5) a summary of the fiscal information required to be 

prepared under AS 44.62. 195. 

* Sec. 4. The amendments made to AS 44.62.040 by sec. 1 of this Act and 

AS 44. 62. 065, enacted by sec. 2 of this Act, apply to regulations and 

22 orders of repeal adopted on or after the effective date of thid Act. The 

23 amendments made to AS 44·. 62. 200 by sec. 3 of this Act apply to notices of 

24 proposed ection published on or after the effective date of this Act. 

29 
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Bannister
A/22/88

Original sponsor: Rules/ A d m i n i s t r a t i v e
R egulation R e v i e w  Committee

r \ o « ^  ’—

IN THE HOUSE BY THE FINANCE COMMITTEE

CS FO R HOU SE BILL NO. 420 (Finance)

IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A  

FIFTEENTH L E G I S L A T U R E  - SECOND SESSION

A  BILL

For an A c t  entitled: "An A c t  r e l a t i n g  to a d o p t i o n  of r e g ul ations." ,

BE IT ENACTED BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* Section 1. AS 44.62.040(b) is amended to read:

(b) Citation of the general statut ory a u t h ority u nder w h i c h  a 

regulation is adopted, as w e l l  as c i t a t i o n  of specific statutory 

sections being implemented, i n t e r p r e t e d  or made clear, shall follow 

the text of each r e g u l a t i o n  submitted u n d e r  (a) of this section. The 

signature of the governor appro ving a d o ption of the r egulation  or 

order of repeal as r e q u i r e d  by AS 44.62.065 must a c c o mpany the r e g u­

lation or order of repeal.

* Sec. 2. AS 44.62 is a m e n d e d  b y  adding a n e w  section to read:

Sec. 44.62.065. G O V E R N O R ' S  SIGNATURE. A  r e g u l a t i o n  or order of 

repeal is not v alid unless the gover n o r  has a p p r o v e d  its adoption in 

writing. The lieutenant g o v e r n o r  m a y  n o t  accept a r e g u l a t i o n  or order 

of repeal for filing u n d e r  AS 44.62.040 unless it is a c compani ed by 

the governor's approval of adoption. This section also applies to 

regulations and orders of repea l e x e mp ted from s ubmission to the 

lieutenant governor u n d e r  AS 44.62.040(a). This section does not 

apply to emergency r e g u l a t i o n s , em erg e n c y  orders of repeal, or to 

regulations or orders of repeal of the V

(1) Alaska P e r m a n e n t  Fund C o r p o ration;

(2) Alaska P ublic Offices Commission;

(3) Board of F i s h eries and  B oard of Game, including r e g u­

lations adopted under AS 16.05.270; and
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* Section 1. AS 44.62.040(b) is amended to read: 

(b) Citation of the general statutory authority under which a 

regulation is adopted, as well as citation of specific statutory 

sections being implemented, interpreted or made clear, shall follow 

the text of each regulation submitted under (a) of this section. The 

signature of the gove,:-nor approving adoption of the regulation or -order of repeal as required by AS 44.62.065 must accompany the regu­

lation or order of repeal. 

* Sec. 2. AS 44.62 is amended by adding a new section to read: 

Sec. 44.62.065. GOVERNOR'S SIGNATURE. A regulation or order of 

repeal is not valid unless the governor has approved its adoption in 

writing. The lieutenant governor may not accept a regulation or order 

of repeal for filJng under AS 44.62.040 unless it is accompanied by 

the governor's approval of adoption. This section also applies to 

rer-ulations and orders of repeal exempted from submission to the 

lieutenant governor under A~ 44. 62. 040 (a). This section does not 

apply to emergency regulations, emergency orders of repeal. or to :--------------------... . . .. -.. 
. ~e_gu_lati_ons or orders of repeal of the to-\ -\-~<., ~c.~""t. o\ ~\~ 'n ..,_ 

( 1) Alaska Permanent Fund Corporation; ~"'°"~] 
(2) Alaska Public Offices Commission; -------------------(3) Board of Fisheries and Board of Game, including regu-

lations adopted under AS 16.05.270; and 
_,_ 
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(4) ombudsman.

* Sec. 3. AS 44.62.200(a) is amended to read:

(a) The notice of p r o p o s e d  adoption, amendment, or r epeal of a 

r e g u l a t i o n  shall include

(1) a statement of the time, place, and nature of p r o c e e d­

ings for adoption, amendment, or repeal of the regulation;

(2) reference to the authority under w h i c h  the regulation 

is p r o p o s e d  and a reference to the pa rticular code section or other 

provis i o n s  of law w h i c h  are bein g implemented, interpreted, or made 

s p e c i f i c ;

(3) an informative summary of the proposed subject of 

a gency a c t i o n  and of the action's intended effect on persons subject 

to the action; the summary must include a description of the substance 

of each  repealed regulation  or group of related regulations and a 

d e s c r i p t i o n  of the intended effect of the r e p e a l ;

(4) other m a t t e r s  prescr i b e d  b y  a statute applicable to the 

specific a gen cy or to the specific regula t i o n  or class of regulations;

(5) a summary of the fiscal information required to be

p r e p a r e d  u n d e r  AS 44.62.195.

* Sec. 4. The amendments m a d e  to AS 44.62.040 b y  sec. 1 of this A ct and 

AS 44.62.065, enacted by sec. 2 of this Act, apply to regulations and 

orders of repeal a d opted on or after the effective date of this Act. The 

amendments m a d e  to AS 44.62.200 b y  sec. 3 of this Act apply to notice s of 

p r o posed a ction p u b l i s h e d  on or after the effective date of this Act.
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(4) ombudsman. 

* Sec. 3. AS 44.62.200(a) is amended to read: 

(a) The notice of proposed adoption, amendment, or repeal of a 

regulation shall include 

(1) a statement of the time, place, and nature of proceed­

ings for adoption, amendment, or repeal of the regulation; 

(2) reference to the authority under which the regulation 

is proposed and a reference to the particular code section or other 

provisions of law which are being implemented, interpreted, or made 

specific; 

(3) an informative summary of the proposed subject of 

agency action and of the action's intended effect on persons subject 

to the action; the summary must include a description of the substance 

of each repealed regulation or group of re lated regulations and a 

description of the intended effect of the repeal; 

(4) other matters prescribed by a statute applicable to the 

specific agency or to the specific regulation or class of regulations; 

(5) a summary of the fiscal information required to be 

prepared under AS 44.62.195. 

* Sec. 4. The amendments made to AS 44.62.040 by sec. 1 of this Act and 

AS 44. 62. 065, enacted by sec. 2 of this Act, apply to :-egulations and -
orders of repeal adopted . on or after the effective date of this Act. The 

amendments made to AS 44.62.200 by sec. 3 of this Act apply to notices of 

proposed action published on or after the effective date of this Act. 

CSHB 420(Fin) -2-
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CONTI N U A T I O N  OF F ISCAL NOTE FOR CSHB 420 (STATE AFFAIRS)

Section 1 of this bill amends A S  44.62.040(b) to include the 
Governor's signature on regulations. "The signature of the 
governor approving adoption of the regulation as required b y  
AS 44.62.065 must a c c o mpany the r egulation."

The addition of the signing of regulations to the Governor's 
duties could result in some delays in the approval process 
due to scheduling conflicts.

Section 2 of this bill adds a new section to AS 44.62, "Sec. 
44.62.065. GOVERNOR'S SIGNATURE. A  regulation o r  order of 
repeal is not valid unless the governor has approved its 
adoption in writing."

The Office of the Governor will need to establish a 
regulatory review process, w h i c h  will create the need for an 
additional Special Staff Assistant who will b e  charged with 
research and preparation of a p o l i c y  review of each 
regulation referred to the Governor for approval.

>

Personal Services

Special Staff Assistant - Range 24

FY 89 FY 90 FY 91 FY 92 FY 93

Salary 56.3 58.3 60.3 62.5 64.6
Benefits 12.7 13.2 13.6 14.2 14.7
I n s . 3.7 3.7 3.7 3.7 3.7

Total: 72.7 75.2 77.6 80.4 83.0

Equipment

Purchase of personal computer, printer, and software, plus 
required cabling for hookup to mainframe.

FY 89

Total: 5.0

Travel, contractual services, and supply requirements for 
this p o s ition will b e  absorbed b y  the Executive Office 
budget, as will any administrative or clerical support 
r e q u i r e m e n t s .

, -. -~-
•: 

CONTINUATION OF FISCAL NOTE FOR CSHB 420 (STATE AFFAIRS) 

Section 1 of this bill amends AS 44.62.040(b) to include the 
Governor's signature on regulations. "The signature of the 
governor approving adoption of the regulation as required by 
AS 44.62.065 must accompany the regulation." 

The addition of the signing of regulations to the Governor's 
duties could result in some delays in the approval process 
due to scheduling conflicts. 

Section 2 of this bill adds a new section to AS 44.62, "Seca 
44.62.065. GOVERNOR'S SIGNATURE. A regulation or order of 
repeal is not valid unless the governor has approved its 
adoption in writing." 

The Office of the Governor will need to establish a 
regulatory review process, which will create the need for an 
additional Special Staff Assistant who will be charged with 
research and preparation of a policy review of each 
regulation referred to the Governor for approval. 

Personal Services 

Special Staff Assistant Range 24 

FY 89 FY 90 FY 91 FY 92 FY 93 

Salary 56.3 58.3 60.3 62.5 64.6 
Benefits 12.7 13.2 13.6 14.2 14.7 
Ins. 3.7 3.7 3.7 3.7 3.7 

Total: 72. 7 75.2 77.6 80.4 83. 0 

Equipment 

Purchase of personal computer, prir-ter , and software, plus 
required cabling for hookup to mainframe. 

FY 89 

Total: 5.0 

Travel, contractual services, and supply requirements for 
this position will be absorbed by the Executive Office 
budget, as will any administrative or clerical support 
requirements. · 
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STEVE COW PER, GOVERNOR

- j j .. EPLY TO:

V /D E P A R T M E N T  OF L A W  / □  wsi w  m  avenue
i  SUITE 200

/ ANCHORAGE. ALASKA 99501-1994
OFF/CF OF 77/F A T T O RN E Y  G E N E R A L /  PHONE: (907) 276-3550

April 15, 1988 □  *sr am tional center
100 CUSHMAN ST.
SUITE 400

„  , ,  . ,  . , . FAIRBANKS. ALASKA 99701-4679
The Honorable A 1  Adams, Chair /
House Finance Committee B m

Al a s k a  State Legislature juneau. alaska 99311-0300
P.O. Box V  PHONE: (907) 465-3600
Juneau, A K  99811

Re: CSHB 420 (SA) --
administrative regulations

Dear Representative Adams:

I understand that your committee will be considering 
this bill this afternoon. In connection w i t h  that consideration 
y o u  w i l l  find the following two items attached: a fiscal note
from the governor's office, and a copy of m y  April 14, 1988
letter to Senator H e n sley regarding additional exceptions that 
should appear in sec. 2.

For the duplicate senate bill —  proposed CSSB 384 
(Jud) -- Senator Hensle y has suggested that, on page 1, line 23, 
the following words be substituted for "of the Department Fish 
and Game": "promulgated under AS 16.05.251, AS 16.05.255 and
under AS 16.05.270 if there is no conflict between and b oard and 
the commissioner." As a minor, technical matter, "promulgated" 
should read "adopted" to be consistent w i t h  the rest of the 
Admini strative Procedure Act, and, since the second "under" is 
intended to have the language regarding a conflict apply only
w i t h  regard to AS 16.05.270, then the comma in the n e w  language 
should be deleted and the conjunction "and" should be inserted.
As a substantive matter, the reference to the specific statutes 
is good, but the reference to the conflict between a board and
the commissioner (alluding to the text of AS 16.05.270) could
perhaps be clarified.

W i t h  r egard to sec. 1, the necessity of having the
governor "approve" adopting of a regulation is certainly not 
obvious. If the point is m erely to assure the governor's 
accountability for regulations, perhaps that could be more simply 
and economically achieved by having the n e w  sentence r e a d  "The 
signature of the governor indicating [review] [awareness] 
[knowledge] of adoption . . . "  instead of referring to the 
governor "approving adoption."

Al t h o u g h  it w o u l d  be best to delete secs. 1 and 2 from 
the bill altogether, making these four changes w o u l d  certainly 
improve them: (1) the change just referred to regarding
approving adoption; (2) the clarification of Senator Hensley's 
amendment regarding fish and game regulations; (3) appropriately

... . 
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-.-- STEVE COWPER, GOVERNOR 

.:EPL Y TO: 

0 7037 W 4th AVENUE 
SUITE 200 

OFFICE OF THE ATTORNEY GENERAL I 
April 15, 1988 

ANCHORAGE. ALASKA 99501-1994 
PHONE: (907) 276-3550 

□ 1st NATIONAL CENTER 
100 CUSHMAN ST. 
SUITE 400 

The Honorable Al Adams, Chair 
House Finance Connnittee 
Alaska State Legislature 
P.O. Box V 
Juneau, AK 99811 

Dear Representative Adams: 

FAIRBANKS. ALASKA 99701-4679 
I 

rfl P.O. BOX K- STATE CAPITOL 
JUNEAU. ALASKA P9811-0300 
PHONE: (907} 465-3600 

Re: CSHB 420 (SA) 
administrative regulations 

I understand that your committee will be considering 
this bill this afternoon. In connection with that consideration 
you will find the following two items attached: a fiscal note 
from the governor's office, and a copy of my April 14, 1988 
letter to Senator Hensley regarding additional exceptions that 
should appear in sec. 2. 

For the duplicate senate bill -- proposed CSSB 384 
(Jud) -- Senator Hensley has suggested that, on page 1, line 23, 
the following words be substituted for "of the Department Fish 
and Game": "promulgated under AS 16.05.251, AS 16.05.255 and 
under AS 16.05.270 if there is no conflict between and board and 
the commissioner. 11 As a minor, technical matter, "promulgated" 
should read "adopted" to be consistent with the rest of the 
Administrative Procedure Act, and, since the second "under" is 
intended to have the language regarding a conflict apply only 
with regard to AS 16.05.270, then the comma in the new language 
should be delE:.i:ed and the conjunction "and" should be inserted. 
As a substantive matter, the reference to the specific statutes 
is good, but the reference to the conflict between a board and 
the commissioner (alluding to the text of AS 16.05.270) could 
perhaps be clarified. 

With regard to sec. 1, the necessity of having the 
governor "approve" adopting of a regulation is certainly not 
obvious. If the point is merely to assure the governor's 
accountability for regulations, perhaps that could be more simply 
and economically achieved by having the new sentence read "The 
signature of the governor indicating [review] [awareness] 
[knowledge] of adoption . • . " instead of referring to the 
governor "approving adoption." 

Although it would be best to delete secs. 1 and 2 from 
the bill altogether, making these four changes would certainly 
improve them: (1) the change just referred to regarding 
approving adoption; (2) the clarification of Senator Hensley's 
amendment regarding fish and game regulations; (3) appropriately 



The Honorable A1 Adams, Chair 
House Finance Committee

April 15, 1988
Page 2

expanding the list of exceptions as indicated in the attached 
letter from me to Senator Hensley; and (4) the deletion of the 
two references to orders of repeal that were added to the 
existing sentence of AS 44.62.040(b) in sec. 1 of the proposed 
CSSB 3 8 4 (Jud).

Wi t h  regard to sec. 3, a more-or-less technical change 
to page 2, line 7, w o u l d  be helpful. After the word 
"regulation," insert "or group of related regulations." This 
w o u l d  take care of the situation where an entire article or 
chapter is being repealed, and little w o u l d  be gained by 
describing each individual regulation. For example, suppose that 
a chapter of loan regulations were being repealed, and sec. 10 
deals w i t h  applications, sec. 20 perhaps sets some time limit for 
the agency's response, sec. 30 deals w i t h  a request for a 
hearing, etc. The repeal of the entire chapter could be easily 
described, without  bu rdening the reader w i t h  a description of 
each individual section. I believe that Senator Hens ley and his 
assistant, Dave Gray, have agreed to this amendment.

Perhaps I should also m e n t i o n  that, w h e n  the 
Legislative Affairs A genc y Legal Services Division attorn ey was 
preparing the proposed CS for SB 3 8 4 (Jud), sne included 
references to orders of repeal at appropriate spots (and, 
inadvertently, at the two inappropriate spots m e n t i o n e d  above) in 
secs. 1 and 2. I bring this to your attention so that a specific 
decision can be m a d e  on the insertion of those words and so that 
they are not either inadvertently overlooked in this v e r s i o n  of 
the bill or inappropriately included. The policy question 
involved is whether it is considered ne cessary or advisable to 
have the governor approve each repeal of a regulation. 
Personally, I do not think that it is. But I cannot speak for 
the sponsors of this bill.

Sincerely yours,

GRACE BERG SCHAIBLE
ATTORNEY

By:
Arthur H. Peterson 
Assistant A t t orney  General 
and Regulations Attorney

AHP:nb
cc w/o enc.: The Honorable W i l l i e  Hensley, Chair

Administrative Regulat ion R e view Committee 
Alaska State Legislature 
Bob Evans, L egislative Liaison 
Governor's Office
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expanding the list of exceptions as indicated in the attached 
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two references to orders of repeal that were added to the 
existing sentence of AS 44.62.040{b) in sec. 1 of the proposed 
CSSB 384{Jud). 

With regard to sec. 3, a more-or-less technical change 
to page 2, line 7, would be helpful. After the word 
"regulation," insert "or group of related regulations." This 
would take care of the situation where an entire article or 
chapter is being repealed, and little would be gained by 
describing each individual regulation. For example, suppose that 
a chapter of loan regulations were being repealed, and sec. 10 
deals with applications, sec. 20 perhaps sets some time limit for 
the agency's response, sec. 30 deals with a request for a 
hearing, etc. The repeal of the entire chapter could be easily 
described, without burdening the reader with a description of 
each individual section. I believe that Senator Hensley and his 
assistant, Dave Gray, have agreed to this amendment. 

Perhaps I should also mention that, when the 
Legislative Affairs Agency Legal Services Division ~ttorney was 
preparing the proposed CS for SB 384(Jud), sne included 
references to orders of repeal at appropriate spots {and, 
inadvertently, at the two inappropriate spots mentioned above) in 
secs. 1 and 2. I bring this to your attention so that a specific 
decision can be made on the insertion of those words and so that 
they are not either inadvertently overlooked in this version of 
the bill or inappropriately included. The policy question 
involved is whether it is considered nE!-cessary or advisable to 
have the governor approve each repeal of a regulation. 
Personally, I do not think that it is. But I cannot speak for 
the sponsors of this bill. 
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cc w/o enc.: 

Sincerely yours, 

GRACE BERG SCHAIBLE 
ATTORNEY ;1~~~ 

By: ~~ 
Arthur H. Peterson 
Assistant Attorney General 
and Regulations Attorney 

The Honorable Willie Hensley, Chair 
Administrative Regulation Review Committee 
Alaska State Legislature 
Bob Evans, Legislative Liaison 
Governor's Office 
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STEVE COWPER, GOVERNOR

REPLY TO:

□  1031 W 4th AVENUE 
SUITE 200
ANCHORAGE. ALASKA 99S0:-1994 
PHONE 19071 276-3550

□  1st NATIONAL CENTER 
100 CUSHMAN ST.
SUITE 400
FAIRBANKS. ALASKA 99701-4679

April 14, 1988 □  P O  BOX K -STATE CAPITOL 
JUNEAU. ALASKA 99611-0300 
PHONE. 1907) 465-3600

Senator Willie Hensley, Chair 
Administr ative Regulation Review 

Committee 
A l a s k a  State Legislature 
P.O. Box V 
Juneau, AK 99811

Re: CSHB 420 (SA) —
administrative regulations

Dear Senator Hensley:

When testifying on this bill before the House State 
Affairs Committee a couple of days ago, I mentioned that, if Sec. 
2 is to be retained, the exception at page 1, lines 22 and 23, 
should be expanded. After the hearing, your assistant, 
Dave Gray, phoned to ask me for a list of additional kinds of 
regulations that should be excepted from the general requirement 
of having the governor's signature. Here is a quick list:

1. regulations that implement federal/state programs 
(e.g., aid to families with dependent children);

2. regulations such as safety standards (e.g., highways 
and airports) imposed as a condition of federal aid;

3. University of Alaska regulations, adopted by the Board 
of Regents;

4. ombudsman r e g u l a t i o n s ;

5. occupational licensing regulations adopted by the 18 
citizen boards appointed by the governor;

' .. 
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Administrative Regulation Review 

Committee 
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STEVE COWPER, GOVERNOR 

REPLY TO: 

0 7037 W Jlh AVENUE 
SUITE 200 
ANCHORAGE. ALASKA 9950: -799J 
PHONE t907J 27C•J550 

□ 1st NATIONAL CENTER 
100 CUSHMAN ST. 
SUITE 400 
FAIRBANKS. ALASKA 99701-J679 

□ PO BOX K-STATE CAPITOL 
JUNEAU. ALASKA 99811-0300 
PHONE 19071 J65•3600 

Re: CSHB 420 (SA) -­
administrative regulations 

Dear Senator Hensley: 

When testifying on this bill before the House State 
Affairs Committee a couple of days ago, I mentioned that, if Sec. 
2 is to be retained, the exception at page 1, lines 22 and 23, 
should be expanded. After the hearing, your assistant, 
Dave Gray, phoned to ask me for a list of additional kinds of 
regulations that should be excepted from the general requirement 
of having the governor's signature. Here is a quick list: 

1. regulations that implement federal/ state programs 
(e.g., aid to families with dependent children); 

2. regulations such as safety standards (e.g., highways 
and airports) imposed as a condition of federal aid; 

3. University of Alaska regulations, adopted by the Board 
of Regents; 

4. ombudsman regulations; 

5. occupational licen§iµg regulations adopted by the 18 
citizen boards appointed by the governor; 



Senator Willie Hensley, Chair April 14, 1988
Administrative Regulation Review Committee Page 2

6. regulations of the A l aska Public Offices Commission, a 
body charged w i t h  regulating certain activities of politicians, 
including the governor;

7. regulations of the following multi-member boards, 
commissions, authorities, e c c . , where the intent of the enabling 
legislation was clearly to provide for multi-person decision 
making:

A. Alcoholic Beverage Control Board;
B. A l a s k a  Industrial Development and Export 

Authority;
C. A la ska Housing Finance Corporation;
D. A l aska  State Building Authority;
E. A l aska  Public Utilities Commission;
F. State Board of Education;
G. Professional Teaching Practices Commission;
H. Board of Fisheries and Board of Game;
I. A l a s k a  Resources Corporation;
J. A l a s k a  Oil and Gas Conservation Commission;
K. M e d i c a i d  Rate Commission;
L. Permanent Fund Corporation;
M. Municipal Bond Bank Authority;
N. Alaska Public Broadcasting Commission;
0. A laska Railroad Corporation;
P. Parole Board;
0. Commercial Fisheries Entry Commission;
R. A laska Commission on Postsecondary Education;
S. Workers' Compensation Board.

I have not had time to check all of the relevant 
statutes pertaining to each of the items in this list, but I 
think that the point is clear. There are certain functions and 
certain kinds of decisions for w h i c h  it w o u l d  not be appropriate 
to have a statute formally requiring gubernatorial approval in 
each instance. There undoubtedly are more than I have been able 
to come up w i t h  in this quick list.

I w o u l d  renew m y  suggestion that secs. 1 and 2 be 
deleted from this committee substitute.

I have just received w o r d  that the Senate Judiciary 
Committee w i l l  be taking up SB 384 (identical to HB 420) this

Senator Willie Hensley, Chair 
Administrative Regulation Review Committee 
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6. regulations of the Alaska Public Offices Commission, a 
body charged with regulating certain activities of politicians, 
including the governor; 

7. regulationR of 
commissions, authorities, 
legislation was clearly 
making: 

the following multi-member boards, 
ecc., where the intent of the enabling 
to provide for multi-person decision 

A. Alcoholic Beverage Control Board; 
B. Alaska Industrial Development and Export 

Authority; 
C. Alaska Housing Finance Corporation; 
D. Alaska State Building Authority; 
E. Alaska Public Utilities Commission; 
F. State Board of Education; 
G. Professional Teaching Practices Commission; 
H. Board of Fisheries and Board of Game; 
I. Alaska Resources Corporation; 
J. Alaska Oil and Gas Conservation Commission; 
K. Medicaid Rate Commission; 
L. Permanent Fund Corporation; 
M. Municipal Bond Bank Authority; 
N. Alaska Public Broadcasting Commission; 
0. Alaska Railroad Corporation; 
P. Parole Board; 
Q. Commercial Fisheries Entry Commission; 
R. Alaska Commission on Postsecondary Education; 
S. Workers' Compensation Board. 

I have not had time to check all of the relevant 
statutes pertaining to each of the items in this list, but I 
think that the point is clear. There are certain functions and 
certain kinds of decisions for which it would not be appropriate 
to have a statute formally requiring gubernatorial approval in 
each instai1ce. There undoubtedly are more than I have been able 
to come up with in this quick list. 

I would renew my suggestion that secs. 1 and 2 be 
deleted from this committee substitute. 

I have just received word that the Senate Judiciary 
Committee will be taking up SB 384 ( identical to HB 420) this 



Senator Willie Hensley, Chair
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afternoon. Therefore, I am sending Senator Kerttu la a copy of 
this letter.

Yours truly,

GRACE BERG SCHAIBLE 
ATTORNEY GENERAL

By:
Arthur H. Peterson 
Assistant Attorney General 

and Regulations Attorney

A H P :j f

cc: The Hon. Jay Kerttula, Chair
Senate Judiciary Committee 
A laska State Legislature
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GRACE BERG SCHAIBLE 
ATTORNEY GENERAL 

By,k~ 
Arthur H. Peterson 
Assistant Attorney General 

anc Regulations Attorney 
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Senate Judiciary Committee 
Alaska State Legislature 



C O N T I N U A T I O N  o f  F IS C A L  N O T E  A N A LY SIS  

For DilI/Resc!ution No. HB ^20— _

This bill amends the Administrative Procedure Act in three 

important respects. One, Sections 1 and 3 of the bill provide that a 

regulation or order of repeal would not be valid unless the Governor has 

approved its adoption in writing. This n e w  requirement for the signa­

ture of the Governor approving adoption or repeal of a regulation will 

necessarily impose an additional administrative burden on the Office of 

the Governor. Because costs will be involved in complying with this 

section, a fiscal note analysis should be requested from the Office of 

the Governor.

Two, Section 5 provides that the legislature may, by special 

concurrent resolution, determine that a regulation is not within the 

procedural or substantive authority delegated to an agency and disap­

prove its enforcement. In such event, the burden is upon the agency in 

any proceeding for judicial review or for enforcement cf the regulation 

to establish whether the regulation objected to is within the procedural 

and substantive authority delegated to the agency. This section will 

undoubtedly result in litigation to test the validity of a regulation 

that has been disapproved by concurrent resolution. It is not possible 

to quantify the extent of such litigation, given the variety and breadth 

of activities, public and private, that are subject to state regulation. 

However, to the extent that such litigation becomes extensive, or 

threatens to cripple a vital state program, the department may be forced 

to request funds at a later time.

Three, Section 6 provides that an information summary of the 

effect of the proposed agency action on persons subject to or affected 

by the proposed action be included with the notice of proposed adoption, 

amendment, or repeal of a regulation. The summary must include a

description of the substance of each repealed regulation and a short 

analysis of the effect of the repeal. Although the Department of Law 

adopts few regulations of its own, the department reviews all 

regulations prior to their filing by the Lieutenant Governor, and it 

sometimes assists other departments in drafting their regulations. It 

Is anticipated that the department will receive innumerable requests 

from other agencies for advice about the sufficiency of their efforts to 

comply wit h  the requirements of this section for a substantive analysis 

on the effects of proposed -regulatory actions. These requests will 

probably result in the department's regulations and legislative drafting 

staff, as well as the department's individual agency attorneys, becoming 

more swamped than they already are.

Because the workload, and resulting cost to the department, 

that will occur if this bill is enacted cannot be accurately predicted, 

fiscal note funds are not being requested at this time. Such a request

may become necessary in the future, and the potential for additional

Department of L a w  costs should be noted while the bill is being

considered.

CONTINUATION of FISCAL NOTE ANALYSIS 

For Dill/Resc!ution No. __ H_B_4_2 __ o_. __ 

This bill amends the Administrative Proc~dure Act in three 
important respects. One, Sections 1 and 3 of the bill provide that a 
regulation or order of repeal would not be valid unless the Governor has 
approved its adoption in writing. This new requirement for the signa­
ture of the Governor approving adoption or repeal of a regulation will 
necessarily impose an additional administrative burden on the Office of 
the Governor. Because costs will be involved in complying with this 
section, a fiscal note analysis should be requested from the Office of 
the Governor. 

Two, Section 5 provides that the legislature may, by special 
concurrent resolution, determine that a regulation is not within the 
procedural or substantive authority dehgated to an agency and disap­
prove its enforcement. In such event, the burde~ is upon the agency in 
any proceeding for judicial review or for enforcement cf the regulation 
to establish whether the regulation objected to is within the procedural 
and substantive authority delegated to the agency. This section will 
undoubtedly result in litigation to test the validity of a regulation 
that has been disapproved by concurrent resolution. It is not possible 
to quantify tr.e extent of such litigation, given the variety and breadth 
of activities, public and private, that are subject to state regulation. 
However, to the extent that such litigation becomes extensive, or 
threatens to cripple a vital state program, the department may be forced 
to request funds at a later time. 

Three, Section 6 provides that an information summary of the 
effect of the proposed agency action on persons subject to or affected 
by the proposed action be included with the notic~ of proposed adoption, 
amendment, or repeal of a regulation, The summary must include a 
description of the substance of each repealed regulation and a short 
analysis of the effect of the repeal. Although the Department of Law 
adopts few regulations of its own, ·the department reviews all 
regulations prior to their filing by the Lieutenant Governor, and it 
sometimes assists other departments in drafting their regulations. It 
is anticipated that the department will receive innumerable requests 
from other agencies for advice about the sufficiency of their efforts to 
comply with the requirements of this section for a substantive analysis 
on thP. effects of proposed ·regulatory actions. These requests will 
probably result in the department's regulations and legislative drafting 
staff, as well as the department's individual agency attorneys, becoming 
more swamped than they already are. 

Because the workload, and resulting cost to the department, 
that will occur if this bill is enacted cannot be accurately predicted, 
fiscal note fun~~ are not being requested at this time. Such a request 
may become necessary in the future, and the potential for ·additional 
Department of Law costs should be noted while the bill is being 
considered. 
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man m m u m ®
LEGISLATIVE AFFAIRS AGENCY

PO UC H Y  SFAI1 C AP l IO l  
JUNtAU . AtASKA 9 9 f l  11 

90/ 465 3800

M E M O R A N D U M February 19, 1988

S U B J E C T : 

TO:

FROM:

Sectional analysis of SB 384 & KB 420 
(Adoption of regulations)

Senator Willie Hensley, Chairman 
Administrative Regulation R eview Committee

Teresa B. C r a m e i s < ^ Q y  
Legislative Counsel

Y o u  hav e request ed a sectional analysis of SB 384 and HB 420 
(Adoption of regulations and presumption of validity of 
r e g u l a t i o n s ) .

Sections 1 and 3 require that, under the Administrative 
Procedure Act, the governor approve a regulation before it 
becomes valid. The requirement extends to regulations that 
do not have to be submitted to the lieutenant governor under 
AS 44.62.040(a). That subsection exempts from filing a 
regul a t i o n  that

(1) establishes or fixes rates, prices or tariffs;

(2) relates to the use of public works, including 
streets and highways, under the jurisdiction of a state 
a gency if the effect of the order is indicated to the 
public b y  means of signs or signals; or

(3) is directed to a specifically named person or to a 
group of persons and does not apply generally 
throughout the state.

Under sec. 7 of the bill, regulations that were adopted 
b efore the effective date of the Act w o u l d  remain valid 
w i t h o u t  the governor's signature.

@[? &rl&~[r{& 
[L~@ ~ ~ rl& 1TUJJ 00 ~ 

LEGISLATIVE AFFAIRS AGENCY 

l'OUCH Y STAIE CAPHOl 

JUNlAU. Al A5KA Q?R I I 

QQ/ 4b) J800 

MEMORANDUM February 19, 1988 

SUBJECT : Sectional analysis of SB 384 & HB 420 
(Adoption of regulations) 

TO: 

FROM: 

Senator Willie Hensley, Chairman 
Administrative Regulation Review Committee 

Teresa B. Crame~ 
Legislative Counsel 

You have reiuested a sectional analysis of SB 384 and HB 420 
(Adoption of regulations and presumption of validity of 
regulations). 

Sections 1 and 3 require that, under the Administrative 
Procedure Act, the governor approve a regulation before it 
becomes valid. The requirement extends to regulations that 
do not have to be submitted to the lieutenant governor under 
AS 44.62.040(a). That subsection exempts from filing a 
regulation that 

(1) establishes or fixes rates, prices or tariffs; 

(2) relates to the use of public works, including 
streets and highways, under the jurisdiction of a state 
agency if the effect of the order is indicated to the 
public by means of signs or signals; or 

(3) is directed to a specifically named person or to a 
group of persons and does not apply generally 
throughout the state. 

Under sec. 7 of the bill, regulations that were adopted 
before the effective date of the Act would remain valid 
without the governor's signature. 



Senator Willie Hensley 
Pate 2
February 19, 1988

Section 2 requires that the drafting ma nual for 
administrative regulations contain instructions and examples 
for summaries of proposed actions.

Sections 4 and 5 address the presumption of validity of 
r e g u l a t i o n s . Under AS 44.62.100(c), added by sec. 5, the 
legislature can, by special concurrent resolution, remove 
the presumption of validity of a regulation if the l e gisl a­
ture finds that the regulation is not w i t h i n  the procedural 
or substantive authority delegated to the agency. This sec­
tion raises constitutional issues.

The section permits the legislature to change the legal 
standard under w h i c h  a hearing or case wi ll be decided by 
resolution. The Alaska Supreme Court held, in State v. 
A.L.I.V.E. V o l u n t a r y , 606 P . 2d 769 (Alaska 1980), that the 
legislature m a y  not use resolutions to affect the rights of 
others. The court stated, at 773 that

Of course, w h e n  the legislature wishes to act in an 
advisory capacity it ma y act by resolution. However, 
w h e n  it means to take action having a b i n ding effect on 
those outside the legislature it m a y  do so only by 
following the enactment procedures.

Section 5 permits the legislature to take a binding action 
by resolution and therefore probably violates the provisions 
of the state constitution that set out requirements for 
enactment of bills, Article II, sections 13 - 17.

Section 6 changes the requirement concerning n o tice of 
proposed action which an agency is required to give before 
adopting, amending, or repealing a regulation. The section 
requires the agency to summarize the effect of the proposed 
change. For a repealed regulation, the agency m u s t  describe 
the substance of the regulation and analyze the effect of 
the repeal. Under section 7, the n e w  requirement applies to 
notices of pro posed actions published on or after the 
effective date of the Act.

Section 7 addresses the application of sections 1 and 3 and 
of section 6, as discussed above.

If I may be of further assistance, please advise.

TC :bb 
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Senator Willie Hensley 
Pate 2 
February 19, 1988 

Seccion 2 requires that the drafting manual for 
administrative regulations contain instructions and examples 
for summaries of proposed actions. 

Sections 4 and S address the presumption of validity of 
regulations. Under AS 44.62. l00(c), added by sec. 5, the 
legislature can, by special concurrent resolution, remove 
the presumption of validity of a regulation if the legisla­
ture finds that the regulation is not within the procedural 
or substantive authority delegated to the agency. This sec­
tion raises constitutional issues. 

The section permits the legislature to change the legal 
standard under which a hearing or case will be decided by 
resolution. The Alaska Supreme Court held, in State v. 
A.L.I.V.E. Voluntary, 606 P,2d 769 (Alaska 1980), that the 
legislature may not use resolutions to affect the rights of 
others. The court stated, at 773 that 

Of course, when the legislature wishes to act in an 
advisory capacity it may act by resolution. However, 
when it means to take action having a binding effect on 
those outside the legislature it may do so only by 
following the enactment procedur~s. 

Section S permits the legislature to take a binding action 
by resolution and therefore probably violates the provisions 
of the state constitution that set out requirements for 
enactment of bills, Article II, sections 13 - 17. 

Section 6 changes the requirement concerning notice of 
9roposed action which an agency is required to give before 
adopting, amending, or repealing a regulation. The section 
requires the agency to summarize the effect of the proposed 
change, For a repealed regulation, the agency must describe 
the substance of the regulation and analyze the effect of 
the repeal. Under section 7, the new requirement applies to 
notices of proposed actions published on or after the 
effective date of the Act, 

Section 7 addresses the application of sections 1 and 3 and 
of section 6, as discussed above. 

If I may be of further assistance, please advise. 
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D E PA R TM E N T OF L A W

O F F IC E  OF THE A T T O RN E Y  GENERA  L

STEVE COWPER, GOVERNOR

P.O. BOX K -S TA TE  CAPITOL 
JUNEAU, ALASKA 99811-0300 
PHONE: (907) 465-3600

February 18, 1988

Honorable Fran Ulmer 
Chair
House State Affairs Committee 
Alaska State Legislature 
P.O. Box V 
Juneau, Alaska 99801

Re: HB 420 (and SB 384) --
adoption of regulations 
and presu m p t i o n  of v a l­
idity of regulations

Dear Representative Ulmer,

A  copy of m y  February 8, 1988 letter to Senator Jay
Kerttula, chair of the Senate Judiciary Committee, regarding this 
bill, is attached. As I m e n t ioned  there, this bill (identical 
bills in the house and senate) presents some interesting issues.

At the Senate Judiciary Committee hearing, February 9, 
1988, Dave Gray, assistant to Senator Hensley and the A d m i n i s t r a­
tive Regulation R e v i e w  Committee, m e n t i o n e d  that there were two 
basic parts to the bill: provisions dealing w i t h  the executive
branch itself and provisions for the legislature. Although the 
comments in m y  letter to Senator Kerttula are not organized along 
those l i n e s , I have offered a section-by-section commentary i n­
stead.

The gist of m y  comments is that the bill raises s i gnif­
icant constitutional and practical problems, and it w o u l d  enact 
legislation on points that could adequately be covered by a let­
ter or phone call to the regulations attorney in the Department 
of Law. HB 420 (and its Senate counterpart) evidences a general 
frustration w i t h  the details of government —  in this instance, 
administrative regulations -- and w i t h  the tension built into the 
three-branch s y stem  of American government. If w e  can identify 
the precise p r o b l e m  sought to be solved b y  this bill, and if you 
should w i s h  it, I w o u l d  be happy to w o r k  w i t h  y o u  and your c o m­
mittee in drafting any n e c e ss ary legislation. However, as I m e n­
tioned in m y  letter to Senator Kerttula, there is no adequate, 
constitutional shortcut. Although litigating some of these i s­
sues w o u l d  be fun for us lawyers, I w o u l d  rather avoid the costly 
litigation that some statutory proposals invite.

03-C32LH 

STEVE COWPER, GOVERNOR 

DEll'ARTIHENT OF LA\\" P.O. BOX K-STATE CAPITOL 
JUNEAU, ALASKA 99811-0300 
PHONE: (907) 465-3600 

OFFICE OF THE ATTORNEY GENERAL 

February 18, 1988 

Honorable Fran Ulmer 
Chair 
House State Affairs Committee 
Alaska State Legislature 
P.O. Box V 
Juneau, Alaska 99801 

Dear Representative Ulmer, 

Re: HB 420 (and SB 384) -­
adoption of regulations 
and presumption of val­
idity of regulations 

A copy of my February 8, 1988 letter to Senator Jay 
Kerttula, chair of the Senate Judiciary Committee, regarding this 
bill, is attached. As I mentioned there, this bill (identical 
bills in the house and senate) presents some interesting issues. 

At the Senate Judiciary Committee hearing, February 9, 
1988, Dave Gray, assistant to Senator Hensley and the Administra­
tive Regulati9n Review Committee, mentioned that there were two 
basic parts to the bill: provisions dealing with the executive 
brrich itself and provisions for the legislature. Although the 
comments in my letter to Senator Kerttula are not organized along 
those lines, I have offered a section-by-section commentary in­
stead. 

~he gist of my comments is that the bill raises signif­
icant constitutional and practical problems, and it would enact 
legislation on points that could adequately be covered by a let­
ter or phone call to the regulations attorney in the De:;,artment 
of Law. HB 420 (and its Senate counterpart) evidences a general 
frustration with the details of government -- in this instance, 
administrative regulations -- and with the tension built into the 
three-branch system of American government. If we can identify 
the precise problem sought to be solved by this bill, and if you 
should wish it, I would be happy to work with you and your com­
mittee in drafting any necessary legislation, However, as I men­
tioned in my letter to Senator Kerttula, there is no adequate, 
constitutional shortcut. Although litigating some of these is­
sues would be fun for us lawyers, I would rather avoid the costly 
litigation that some statutory proposals invite. 



Representative Fran Ulmer 
House State Affairs Committee

February 18, 1988
Page 2

You have indicated that it might be helpful if I were 
to attend your committee's hearin g on this bill, scheduled for 
tomorrow. Thank y o u  for this opportunity to comment.

Chair
Administrative Regu lation R eview Committee 
A lask a State Legisl ature

Hon. Stephen McAlpine 
Lieutenant Governor

Yours truly,

Grace Berg Schaible 
A t t o rney General

By:
Arthur H. Peterson 

Assistant Attorney General

G B S :A H P :cb

Attachment

cc w/o att.: Hon. Will ie Hensley

Bob Evans
Legislative Liaison 
Office of the Governor

Representative Fran Ulmer 
House State Affairs Committee 

February 18, 1988 
Page 2 

You have indicated that it might be helpful if I were 
to attend your committee's hearing on this bill, scheduled for 
tomorrow. Thank you for this opportunity to comment. 

GBS:AHP:cb 

Attachment 

cc w/o att.: Hon. Willie Hensley 
Chair 

Yours truly, 

Grace Berg Schaible 
Attorney General 

By: /1...J--
Ar~. Peterson 

Assistant Attorney General 

Administrative Regulation Review Committee 
Alaska State Legislature 

Hon. Stephen McAlpine 
Lieutenant Governor 

Bob Evans 
Legislative Liaison 
Office of the Governor 



Alaska State Senate
P.O . Box V  
Juneau. A K  99811 
Phone: (907 ) 465*2444

465*3862/4654923
P.O . Box 1069 
Koaebue, Alaska 99752 
(907 )442*2494

William L. Hensley

Senate Finance Committee 
State Affairs Committee 

Vice-Chair, Rules Committee 
Chair, Administrative Regulation Review

Sectional Analysis of Proposed CS for HB 420

Sections 1 and 2 r e quire that, u n d e r  the A d m i nistrative  
Procedure Act, the g o v e r n o r  approve a regulation b e f o r e  it 
becomes valid. The requirement extends t o  requlations that 
currently do not h a v e  to b e  submitted to the lieutenant 
go v ernor under AS 44.62.040(a). That subsection exempts from 
filing with the lieutenant governor a regulation that

(1) establishes or fixes rates, p r i c e s  or tariffs;

(2) relates to the use o f  public works, including  
streets and highways, under the j u risdiction of a state 
agency if the effect of the order is indicated to the 
public by means of signs or signals; or

(3) is directed to a specifically named person or to a 
group of persons and does not a p p l y  g e n e rally throughout 
the state.

Specifically exempted from the requirement of the governor's 
approval are emergency requlations and requlations of the 
Department of Fish and Game.

Section 3 changes the requirement concerning notice of 
proposed action which an agency is r e q uired to give before 
adopting, amending, o r  repealing a regulation. The section 
requires the agency to summarize the e f fect of the proposed 
change. For a repealed regulation, the agency must describe 
the substance of the regulation and analyze the e ffect of the 
repeal.

Alaska State Senate 
P.O. Bo" V 
Juneau, AK 99811 
Phon~: (907) 465-2444 

Senare Finance Commmee 
Srare Affairs Ct.mminee 

Vice-Chair, Rules Commuree 
Chair, Adminisrrarive Regularu,n Review 465-3862/465-4923 

P.O. Box 1069 
Koaebue, Alaslca 99752 
(907) 442-2494 

William L. Hensley 

Sectional Analysis of Proposed CS for HB 420 

Sections 1 and 2 require that, under the Administrative 
Procedure Act, the governor approve a regulation before it 
becomes valid. The requirement extends to requlations that 
currently do not have to be submitted to the lieutenant 
governor under AS 44.62.040{a). That subsection exempts from 
filing with the lieutenant governor a regulation that 

(1) establishes or fixes rates, prices or tariffs; 

(2) relates to the use of public works, including 
streets and highways, under the jurisdiction of a state 
agency if the effect of the order is indicated to the 
public by means of signs or signals; or 

(3) is directed to a specifically named person or to a 
gro~p of persons and does not apply generally throughout 
the state. 

Specifically exempted from the requirement of the governor's 
approval are emergency regulations and regulations of the 
Department of Fish and Game. 

Section 3 changes the requirement concerning notice of 
proposed action which an agency is required to give before 
adopting, amending, or repealing a regulation. The section 
requires the agency to summarize the effect of the proposed 
change. For a repealed regulation, tre agency must describe 
the substance of the regulation and analyze the effect of the 
repeal. 



BACKGROUND

L .  H I S T O R Y  OF LEGISLATIVE VETO O F  REGULATIONS IN ALASKA.

1975 Administrative Regulation R e v i e w  Committee

approved by legislature w i t h  power to review 

regulations and recommend annulment under AS 

44.62.320.

1977 Legislature passed AS 46.03.758, authorizing DEC

to prepare a schedule of penalties for oil 

spills —  several oil suppliers strongly opposed 

resulting regulation. The Regulation Review 

Committee's recommendation of annulment and the 

probable success of an anticipated annulling 

resolution by the legislature caused the 

Governor to exempt discharges of 5,000 b a r rels.1

See David S. Neslin. "Quis Custodiet Ipsos 
Custodes? (Who guards the g u a r d i a n s ? ) : Gubernatorial and
L e gislative Review of Agency Rulemaking under the 1981 
Model Act", 57 Washington Law R e v i e w  691 (1982). That
a r t icle uses this instance to provide an example of the 
d a ngers of legislative veto mechanisms: ". . .[they are]
su sceptible to abuse by powerful legislators with

(Footnote Continued)
s.

-  1 -

r 

( 

. 
\, 

BACKGROUND 

&. HISTORY OF LEGISLATIVE VETO OF REGULATIONS IN ALASKA. 

1975 Administrative Regulation Review Committee 

approved by legislature with power to review 

r~gulations and recommend annulment under AS 

44.62.320. 

1977 Legislature passed AS 46.03.758, authorizing DEC 

to prepare a schedule of penalties for oil 

spills -- several oil suppliers strongly opposed 

resulting regulation. The Regulation Review 

Committee's recommendation of annulment and the 

probable success of an anticipated annulling 

resolution by the legislature caused the 

Governor to exempt discharges of s,ooo barrels. 1 

1see David s. Neslin. "Quis Custodiet Ip sos 
Custodes? (Who guards the guardians?): Gubernatorial and 
Legislative Review of Agency Rulemaking under the 1981 
Model Act", 57 Washinaton Law Review 691 (1982). That 
article uses this instance to provide an example of the 
dangers of legislative veto mechanisms: 11 ••• [they are) 
susceptible to abuse by powerful legislators with 

(Footnote Continued) 
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1978 Legislature added power of suspension to the

R egulation Review Committee. Requires an 

affirmative vote by two-thirds of committee 

memb er s to suspend effectiveness of interim 

regulations until 30 days after legislature 

reconvenes.

1980 The Alaska Supreme Court in S tate v. A.L.I.V.E.

VOLUNTARY held that the ability of the

legislature to annul regulations b y  concurrent

2
resolution was unconstitutional. (See Appendix 

1 for a copy of th e d e c i s i o n ) .

A.L.I.V.E., a political action committee for the 

Teamsters' Union, had sued the state, alleging 

that the Department of Revenue's denial of a

(Footnote Continued)
p a r o c hi a l interests and by influential interest groups 
a c t i n g  c o n tr ar y to the public interest. Because of the 
informal nature of this proc es s and the tendency of 
a gencies to accede to committee requests, abuse will be 
d i f f ic ul t  to de tect or remedy. Legislative vetoes also 
facil i ta te  over-involvement by the legislature in the 
d a i l y  a dm inistration of agency programs, and allow the 
committee. . .to n arrow the scope of agency discretion. 
This subverts the more representative and formal statutory 
process, wi th  its built-in checks and balances. Finally, 
b y  a v o i d in g the governor's veto, legislative vetoes reduce 
t he g ov e rn or 's  authority and b a r ga in in g power wi th  the 
l e g i s l a t u r e . "

2A l as ka  V .  A.L.I.V.E. V O L U N T A R Y . Alaska, 606 P . 2d 769 
(1980) .
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1978 Legislature added power of suspension to the 

Regulation Review Committee. Requires an 

affirmative vote by two-thirds of committee 

members to suspend effectiveness of interim 

regulations until 30 days after legislature 

reconvenes. 

1980 The Alaska supreme court in state v. A.L.I.V.E. 

VOLUNTARY held that the ability of the 

legislature to annul regulations by concurrent 

resolution was unconstitutional. 2 (See Appendix 

1 for a copy of the decision). 

A.L.I.V.E,, a political action committee for the 

Teamsters' Union, had sued the state, alleging 

that the Department of Revenue's denial of a 

(Footnote Continued) 
parochial interests and by influential interest groups 
acting cont~ary to the public interest. Because of the 
informal nature of this process and the tendency of 
agencies to accede to committee requests, abuse will be 
difficult to detect or remedy. Legislative vetoes also 
facilitate over-involvement by the legislature in the 
daily administration of agency programs, and allow the 
committee. • • to narrow the scope of agency di~cretion. 
This subverts the more representative and formal statutory 
process, with its built-in checks and balances. Finally, 
by avoiding the governor's veto, legislative vetoes reduce 
the governor's authority and bargaining power with the 
legislature." 

2Alaska v. A.L.I.V.E. VOLUNTARY, Alaska, 606 P.2d 769 
(1980). 
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p ermit to conduct lotteries was wrongful, partly

beca us e the denial was based on a regulation

w h i c h  had been nullified b y  the legislature.

The Court held that legislative annulment of a

regulation by concurrent resolution violated

A r t ic le  II of Alaska's Constitution, which

requires the governor to have the o pportunity to

v e t o  any bill before it becomes law. ". . .the

annulment p r o v i s i o n s . . .permit the legislature to

v o i d  administrative regulations w hi ch  are in

effect. Such regulations are laws in every

meaningful sense, and annulling any one of them

3
effects a change m  the law."

Constitutional Amendment to allow legislature to 

annul regulations b y  concur re nt  resolution 

d efeated by voters in general election.

Legislature amended R eg ul at io n R e v ie w Committee 

powers to allow suspension of regulations wi t h a 

committee resolution (rather than a committee 

r e p o r t ) . Legislative intent stated that "It is 

the intent. . .that [suspension powers] be 

granted to . . .prevent the pu blic suffering

permit to conduct lotteries was wrongful, partly 

because the denial was based on a regulation 

which had been nullified by the legislature. 

The court held that legislative annulment of a 

regulation by concurrent resolution violated 

Article II of Alaska's constitution, which 

requires the governor to have the opportunity to 

veto any bill before it becomes law. "· .. the 

annulment provisions ... permit the legislature to 

void administrative regulations which are in 

effect. such regulations are laws in every 

meaningful sense, and annulling any one of them 

effects a change in the law. 113 

1980 Constitutional Amendment to allow legislature to 

annul regulat:i ons by concurrent resolution 

defeated by voters in general election. 

1982 Legislature amended Regulation Review Committee 

powers to allow suspension of regulations with a 

committee resolution (rather than a committee 

report). Legislative intent stated that 11 It is 

the intent. 

granted to • 

3rd at 777. 

.that [suspension powers] be 

• prevent the public suffering 
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h a r m  before the full legislature has the

o pportunity to annul the regulation b y  law.

1984 Constitutional Amendment to a l lo w  legislature to

annul regulations by concurrent resolution

d e f ea te d b y  voters in general election.

1986 Constitutional-Amendment to a llow legislature to

annul regulations by concurrent resolution

d efeated by voters in general election.

B. O T H E R  L EGISLATIVE OVERSIGHT FUNCTIONS IN ALASKA.

. 4
L e g is la ti v e Budget and Audit —  A  pe rmanent interim 

c om mi t t e e  of the legislature whose power s  include the 

p o we r t o  "review and approved proposed changes to agency 

a ut ho ri ze d  budgets as provided in t he Ex ec utive Budget Act 

(AS 3 7 . 0 7 ) "5 U n de r the Executive Budget Act, the 

L e gi sl a t i v e  Budget a nd Audit Committee c an d el ay  a revised 

p r og ra m for 45 days, after which time the governor can
g

c omm en ce  w i t h  that activity.

4AS 24.20.151 et seq.

5AS 24.20.201 (5).

6AS 3 7 . 0 7 . 0 8 0 ( h ) (2).
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harm before the full legislature has the 

opportunity to annul the regulation by law. 

Constitutional Amendment to allow legislature to 

annul regulations by concurrent resolution 

defeated by voters in general election. 

1986 Constitutional--Amendment to allow legislature to 

annul regulations by concurrent resolution 

defeated by voters in general election. 

B. OTHER LEGISLATIVE OVERSIGHT FUNCTIONS IN ALASKA. 

Legislative Budget and Audit4 
-- A permanent interim 

committee of the legislature whose powers include the 

power to "review and approved proposed changes to agency 

authorized budgets as provided in the Executive Budget Act 

(AS 37. 07) 115 Under the Executive Budget Act, the 

Legislative Budget and Audit Committee can delay a revised 

program for 45 days, after which time the governor can 

commence with that activity. 6 

4As 24.20.151 et seq. 

5AS 24.20.201 (5). 

6 AS 3 7 • O 7 • 0 8 O ( h) ( 2 ) • 
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n
Legislative Council —  A permanent interim committee 

and service a g ency of the legislature whose po wers include 

the po we r to "execute a p r o g r a m  for the oversight of the 

a d mi nistration and construction of laws by state agencies 

and the courts through regulations, opinions & r ul in g s . " 8 

The Le gislative Council is also specifically a ut ho r iz ed  in 

the Co n st itution to "perform duties as pr ovided by the

legislature." T he Legislative Council is also required 

to annu a ll y examine regulations a nd court opinions to 

d et ermine wheth er  they p r o p e r l y  implement legislative 

purposes or w h e t h e r  they indicate u n c l e a r  statutes. The

Council is req ui r ed  to submit an annual report to the

l e g i s l a t u r e . 10

Legi sl at iv e A u d i t 11 —  A  pe rm anent staff agency 

r espo ns ib le  to the L egislative Budget and Au di t Committee. 

A m o n g  other duties, L eg islative Audit is r equired to 

p e r f o r m  p e rf or ma nc e p os t-audits of any agency at the

r e q u es t of the Legislative Budget and A u d i t  C o m m i t t e e . 12

7 AS 24.20.010 et seq.

8AS 2 4 . 2 0 . 0 6 1 ( C ) .

g

Article II, section 12.

10AS 24.20.065. 

i;LAS 24.20.241 et seq.

12AS 24.20.271(3).
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Legislative council ' -- A permanent interim committee 

and service agency of the legislature whose powers include 

the power to "execute a program for the oversight of the 

a~ministration and construction of laws by state agencies 

and the courts through regulations, opinions & rulings. 118 

The Legislative Council is also specifically authorized ih 

the Constitution to "perform duties as provided by the 

legislature. 119 The Legislative Council is also required 

to annually examine regulations and court opinions to 

determine whether they properly implement legislative 

purposes or whether they indicate unclear statutes. The 

Council is required to submit an annual report to the 

legislature. 10 

' 1 t' d't11 Legis a ive Au 1 A permanent staff agency 

responsible to the Legislative Budget and Audit Committee. 

Among other duties, Legislative Audit is required to 

perform performance post-audits of any agency at the 

request of the Legislative Budget and Audit Committee. 12 

7As 24.20.010 et seq. 
8As 24.20.06l(C). 

9Article II, section 12. 
10 AS 24.20.065. 
11AS 24.20.241 et seq. 
12AS 24.20.271(3). 
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13
Code Rev is io n Commission —  A permanent commission

r
of the legislature which is required to examine statutes 

t o  d i s c ov e r defects in law, r e vi ew  and consider prop o se d 

chan ge s recommended by the American Law Institute, the 

Na t io na l Conference of Commissioners on U n i fo r m State 

Laws, etc., and to submit reports and r ecommendations to 

the Legislative Council.

14 .
Om bu ds ma n —  A n  office created in the legislative

b r an ch  wh ic h has jurisdiction to investigate the

. . . . 15
ad m in is tr at iv e  acts of agencies. The Om bu ds m an  is

r e q ui re d to report opinion and recommendations to the

agency, and then to present the report to the governor,

legislature, g rand jury, and/or the public.

C. SEPARA TI ON  OF POWERS ISSUES.

A n y  attempt by a legislature to exert influence over 

the regul at or y process raises a m aj o r constitutional 

issue: D o e s  the a t t e m p t  c o n s t i t u t e  a v i o l a t i o n  of the

s e p a r a t i o n  p o w e r s  d o c t r i n e ?  This issue is re so l ve d by 

aski n g w h e t h e r  the legislature is t re spassing on the

13AS 24.20.075 et seq.

14AS 24.55.010 et seq.

15
AS 2 4 . 5 5 . 1 0 0
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Code Revision Cornrnission13 -- A permanent commission 

of the legislature which is required to examine statutes 

to discover defects in law, review and consider proposed 

ch.anges recommended by the Amer}.can Law Institute, the 

National Conference of Commissioners on Unifor:n State 

Laws, etc., and to submit reports and recommendations to 

the Legislative Council. 

Ombudsman14 -- An office created in the legi slative 

branch which has jurisdiction to investigate the 

administrative acts of . 15 agencies. The Ombudsman is 

required to report opinion and recommendations to the 

agency, and then to present the report to the governor, 

legislature, grand jury, and/or the public. 

C. SEPARATION OF POWERS ISSUES. 

Any attempt by a legislature to exert influence over 

the· regulatory process raises a major constitutional 

issue: Doe■ the attempt constitute a violation of the 

sepil£~;,c;,n .. ~ powers doctrine?· This issue is resolved by 

asking whether the legislature is trespassing on the 

13AS 24.20.075 et seq. 

14AS 2'¼.55.010 et seq. 

15AS 24.55.100 . 
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a ut hority of the executive branch, and w h et he r the attempt 

involves an improper delegat i on  of legislative authority 

(i.e. a d elegation of the po we r of the legislature as a 

w h o l e  to a legislative c o m m i t t e e ) .

The A laska Supreme Court has  held that Alaska 

recognizes the separation of powers d o c t r i n e . 16 In

B r a d n e r . the legislature, b y  statute, attempted to require 

legislative confirmation of ex ecutive officers b e l o w  the 

level of d epartment head. In finding that action a 

v i o l a t i o n  of the s eparation of p owers doctrine, the court 

found th at  th e appointment of executive officers was an' 

e x ecutive function and stated: "In our view, the

se pa ra ti on  of powers doct ri ne  r equires that the blending 

of go ve r nmental powers will not be inferred in the absence 

of an express constitutional provision." In B r a d n e r . the 

Court first asked the th re shold question of whether the 

appo in tm en t of executive officers is a legislative or 

executive function.

In A . L . I . V . E . , the A l as k a Supreme Court h e l d  that 

th e legislature cannot exercise its legislative power 

w i t h o u t  following the e na ctment provisions of the

1 S Bradner v. H a m m o n d . Alaska, 553 P . 2d 1, 5 (1976).

r 

( 

( 

C 

authority of the executive branch, and whether the attempt 

involves an improper delegation of legislative authority 

(i.e. a delegation of the power of the legislature as a 

whole to a legislative committee). 

The Alaska supreme Court has held that Alaska 

recognizes the separation of powers doctrine. 16 In 

Bradner: the legislature, by statute, attempted to require 

legislative confirmation of executive officers below the 

level of department head. In finding that action a 

violation of the separation of powers doctrine, the court 

found that the appointment of executive officers was an· 

executive function and stated: "In our view, the 

separation of powers doctrine requires that the blending 

of governmental powers will not be inferred in the absence 

of an express constitutional provision." In Bradner, the 

Court first asked the threshold question of whether the 

appointment of executive officers is a legislative or 

executive function. 

In A,L,I,V,E., the Alaska Supreme Court held that 

the legislature cannot exercise its legislative power 

without following the enactment provisions of the 

16aradner v. Hammond, Alaska, 553 P.2d 1, 5 (1976). 
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constitution. (passage b y  requisite ma jority of each 

house; opportunity of governor to veto bill; three 

r eadings of a bill, on three separate days, etc.)

T h e  central question in d e t er mi ni ng  whether an action 

constitutes a v io lation of the separation of powers 

d o c tr in e appears to be w h e t h e r  or not the act would be 

c onsidered a "legislative" act, requiring the governor to 

h av e an opportunity of vet oi ng  the act.

Th e A.L.I.V.E. opinion clearly states that the

m a j o r i t y  of the Court (Chief Just ic e  Boochever and Justice

Connor dissented) considers an annulment of a regulation

an exercise of legislative power, and an invalid exercise

unless the annulment is a c h i ev e d thr ou gh  a bill which is

subject to t he governor's veto. However, the majority

opinion does not clarify w h a t  other sort of legislative

ov e rs ig ht  in the r e gu la to ry  process w ould be

18
constitut io na ll y valid. In particular, the A.L.I.V.E.

17

17Id. at 772.

18
A l t h o u g h  it does seem clear that the Court would have 

c on si de re d the delegation of an nu lment authority to an 
independent a gency to be cons ti tu ti on al l y valid. ". . .we may 
assume th at  the legislature has the p o w e r  to establish an 
i nd ependent a gency w hich w ou ld  have the po w er  to disapprove of 
agency regulations. Since the agen cy  would be a part of the 
executive department, the article II constraints on 
legislative action w ou ld  not govern its functions." Id at 
777.

( 

( 

constitution. 17 (passage by requisite majority of each 

house; opportunity of governor to veto bill; three 

readings of a bill, on three separate days, etc.) 

The central question in determining whether an action 

constitutes a violation of the separation of powers 
• 

doctrine appears to be whether or not the act would be 

considered a "legislative" act, requiring the governor to 

have an opportunity of vetoing the act. 

The A.L.I.V.E. opinion clearly states that the 

majority of the court (Chief Justice Boochever and ~ustice 

Connor dissented) considers an annulment of a regulation 

an exercise of legislative power, and an invalid exercise 

unless the annulment is achieved through a bill which is 

subject to the governor's veto. However, the majority 

opinion does not clarify what other sort of legislative 

oversight in the regulatory process would be 

constitutionally valid. 18 In particular, the A. l. I. v. E. 

17IsL. at 772. 

18Although it does seem clear that the Court would have 
considered the delegation of annulment authority to an 
independent agency to be constitutionally valid. "· .• we may 
assume that the legislature has the power to establish an 
independent agency which would have the power to disapprove of 
agency regulations. since the agency would be a part of the 
executive department, the article II constraints on 
legislative action would not govern its functions." .lg at 
777. 
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d e c i s i o n  does not clarify the constitu ti on a li ty  of AS 

24.20.225 (the authority of the A d m i n i s t r a t i v e  Regulation  

R e v i e w  Committee to suspend r e g u l a t i o n s ) , n o r  forms of 

l i mi te d legislative vetoes w h i ch  have b e e n  va li d in other 

states.

In some cases decided b y  other states subsequent to 

t h e  A.L.I.V.E. decision, there has b ee n  some cautious 

a cceptance of a selective legislative veto? a v et o  of 

eith er  regulations or other executive br anch actions by 

c on cu rr en t resolution, or in some cases by committee

. IQ
action. In other cases, such as the two Kentucky 

d ec isions discussed below, there have be en  allusions to 

p o s s i b l e  gaps in the usual inability of the legislature to 

v e t o  executive actions.

19 . . .
See N e w  Jersey, Pennsylvania, and V i r g i n i a  cases

d is cu ss ed  in text below.

( 

( 

decision does not clarify the constitutionality of AS 

24.20.225 (the authority of the Administrative Regulation 

Review Committee to suspend regulations), nor forms of 

limited legislative vetoes which have been valid in other 

states. 

In some cases decided by other states subsequent to 

the A. L. I. V.E. decision, there has been some cautious 

acceptance of a selective legislative veto; a veto of 

either regulations or other executive branch actions by 

concurrent resolution, or in some cases by committee 

t . 19 ac ion. In other cases, such as the two Kentucky 

decisions discussed below, t::ere have been allusions to 

possible gaps in the usual inability of the legislature to 

veto executive actions. 

19
see New ~ersey, Pennsylvania, and Virginia cases 

discussed in text below. 
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A.I. Vet o budget decisions; Invalid in Kentucky.

The Kentucky Supreme Court has held that the power 

given to the Legislative R e s ea rc h  Commis si on  to veto 

executive decisions concerning the administration of the 

b u dg et  was considered executive in nature a nd not the 

subject of proper deleg at io n  by the General A s s e m b l y . 20 

However, in that case, the court emphas i ze d the fact that 

K entuck y' s Constitution has an express separation of 

powers pro vi si on  (which Alaska's Constitution does not) . 

In addition, Kentucky's Legislative R esearch Commission 

w as authorized to ". . .conduct wh il e  the General A s sembly 

is not in session, any and all business of the legislative

? 0
Legislative Rese ar ch  Com'n v. B r o w n . Ky, 664 S.W. 

2d 907 (1984).

- \0 -

SURVEY OF ALTERNATIVE A PPROACHES IN OTHER STATES.

F ol lowing is a survey of approaches to t he regulatory 

c ontrol or annulment in ot he r  states as well as a 

d is cu s s i o n  of court opinions d e a l i n g  with those 

a p p r o a c h e s .

A. A c t i o n  By Legislative Committee:

( 

( 

-

SURVEY OF A!~ERNATIVE APPROACHES IN OTHER STATES. 

Following is a survey of approaches to the regulatory 

control or annulment in other states as well as a 

discussion 

approaches. 

of court opinions 

A. Action Bv Legislative Committee: 

dealing with 

A.l. Veto budaet decisions: Invalid in Kentucky. 

those 

The Kentucky Supreme Court has held that the power 

given to the Legislative Research Commission to veto 

executive decisions concerning the administration of the 

budget was considered executive in nature and not the 

subject of proper delegation by the General Assembly. 20 

However, in that case, the court emphasized the fact that 

Kentucky's Constitution has an express separation of 

powers provision (which Alaska's Constitution does not) . 

In addition, Kentucky's Legislative Research Commission 

was authorized to 11 ••• conduct while the General Assembly 

is not in session, any and all business of the legislative 

201eaislative Research Com•n v. Brown, Ky, 664 s.w. 
2d 907 (1984). 

·.o 
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d epartment of government, except for the passage of 

legislation, w hich could be conducted. . .if the General 

As s em bl y was in session." (A m u c h  b r o ad er  statute that 

has be e n attempted in A l a s k a ) .

A . 2. Disapprove regulations: I n v a li d in W e s t  Virginia,

N e w  Hampshire.

In We s t Virginia, the Court struck down an attempt b y 

the l e gislature to allow a re view committee to disapprove

r eg ulations holding that the legislature c an no t disappr o ve

. . * 21 
or amend re gulations unless by legislative enactment.

In N e w  Hampshire, the Supreme Court issued an adv is or y

o p i n i o n  th at  a p r o p os e d statute w h i c h  w o u l d  allow

committees of the legislature to d is ap pr ov e  rules was

22
u n c o n s t i t u t i o n a l .

A. 3. Approval of Department of Administ ra t io n 

requlations: Va l id  in Kansas.

In a challenge to the State Finance Council (which is 

ma d e up of the governor and eight legislators and which

I

21Barker v. M a c h i n . W.Va., 279 S.E.2d 622 (1981).

Opinion of the J u s t i c e s . N.H. 431 A . 2d 783 (1981).
2 2

( 

( 

( 
' 

' department of government, except for the passage of 

legislation, which could be conducted •.• if the General 

Assembly was in session." (A much broader statute that 

has been attempted in Alaska). 

A. 2. Disa-c-crove regulations: Invalid in West Virginia, 

New Hampshire. 

In West Virginia, the Court struck down an attempt by 

the legislature to allow a review committee to disapprove 

regulations holding that the legislature cannot disapprove 
· 21 or amend regulations unless by legislative enactment. --

In New Hampshire, the Supreme court issued an advisory 

opinion that a proposed statute which would allow 

committees of the legislature to disapprove rules· was 

unconstitutiona1. 22 

A. 3. Ao-croval of Department of Administration 

regulations: Valid in Kansas. 

In a challenge to the State Finance Council (which is 

made up of the governor and eight legislators and which 

21 h' V d Barker v. Mac int W. a., 279 S.E.2 622 (1981). 
22ooinion of the Justices! N.H. 431 A.2d 783 (1981). 
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has au th or it y over the Department of Administration: 

fixing compensation, approving regulations, etc.)/ the 

Kansas Supreme Court held the c o u n c i l 1s authority 

constitutional, holding that a strict appli ca ti on  o* 

s epara ti on  of powers doctrine was not appr o pr ia te  in the 

m o d e r n  con t ex t of complex state government o pe ra t io ns .23 

(Case co nt ai n ed  in App en d ix  2). It might be noteworthy 

that the juri sd ic ti o n of the Kansas State Fina nc e Council 

is limit ed  to the Department of Administration, and that 

po ss ib le  interference by the legislature w i t h  executive 

functions are also limited to that department.

A . 4. Suspens i on  of Regulations by L eg islative Committee:

T he re  is statutory authority for a legislative

committee to suspend regulations in Alaska, Alabama,

Connecticut, Illinois, Minnesota, Nebraska, Nevada, and

24
South Dakota.

23
S c h n ei d er  v. Bennett. 219 Kan. 285, 247 P . 2d 786

(1975) .

24 . .
Philip P. F n c k e y . The C on s ti t u t i o n a l i t y  of 

Legi sl at iv e Co mm i tt ee  S uspension of A d m i n i st ra ti ve  Rules: 
The Case of Minnesota. 70 M i n n e s ot a Law R e v i e w  1237 
(1986) .

- 12 -

( 

( 

has authority over the Department of Administration: 

fixing compensation, approving regulations, etc.), the 

Kansas supreme court held the council I s authority 

constitutional, holding that a strict application of 

separation of powers doctrine was not appropriate in the 

modern context of complex state government operations. 2 3 

(Case contained in Appendix 2) • It might be noteworthy 

that the jurisdiction of the Kansas State Finance Council 

is limited to the Department of Administration, and that 

possible interference by the legislature with executive 

functions are also limited to that department. 

A.4. Suspension of Reaulations bv Legislative Committee: 

There is statutory authority for a legislative 

committee to suspend regulations in Alaska, Alabama, 

Connecticut, Illinois, Minnesota, Nebraska, Nevada, and 

South Dakota. 24 

23schneider v. Bennett. 219 Kan. 285, 247 P.2d 786 
(1975). 

24 Philip P. Frickey. The Constitutionalitv of 
Legislative Committee Suspension of Administrative Rules: 
The case of Minnesota. 70 Minnesota Law Review 1237 
(1986). 
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In A l a s k a , AS 24.20.445 authorizes the Administ ra ti ve  

R eg ul at io n Review Committee to suspend the "effectiveness 

of t he adoption of or amendment to a regulation adop te d 

after adjournment of the previous regular session of the 

legislature, until 30 days after the legislature 

reconvenes." The statute allows suspension w i t h  an 

a ff ir ma ti v e vot e of two-thirds of the committee members, 

a nd o n c e  a resolution to that effect is filed w i t h  the 

l ieutenant governor. T he committee has not at te mpted to 

susp en d regulations to this time.

Since the procedure authorized in the A l a s k a  statutes 

does n ot involve an actual annulment of a regulation 

w i t h o u t  giving the governor the opportunity to veto, AS 

24.20.445 skirts the major problem the Court poin t ed  to in 

the A.L.I.V.E. case; the vi ol ation of Article II of the 

Constitution. U n de r A . L . I . V . E , annulment of a regulation 

is a "legislative" action, requiring pas sa g e by both 

bodies and the op p ortunity for the governor to veto.

The q u e st io n is whe th e r the Court wo u ld  also find a 

suspension of a regulation by the R e gu l at io n R e v i e w  

C om mittee a "legislative" action, having the effect of 

law. If the suspension was considered a "legislative" 

action then any action by the committee would b e  an 

unconstit ut io na l vi olation of the separation of powers. 

On one side it could be said that suspension is not a 

legislative action; it does not have the force and effect

- 13 -

( 

-

In Alaskar AS 24.20.445 authorizes the Administrative 

Regulation Review Committee to suspend the "effectiveness 

of the adoption of or amendment to a regulation aaopted 

after adjournment of the previous regular session of the 

legislature, until 30 days after the legislature 

reconvenes. 11 'l.1he statute allows suspension with an 

affirmative vote of two-thirds of the committee members, 

and once a resolution to that effect is filed with the 

lieutenant governor. The committee has not attempted to 

suspend regulations to this time. 

Since the procedure authorized in the Alaska statutes 

does not involve an actual annulment of a regulation 

without giving the governor the opportunity to veto, AS 

24.20.445 skirts the major problem the Court pointed to in 

the A.L.I.V.E. case; the violation of Article II of the 

constitution. Under A.L.I.V.E ~ annulment of a regulation 

is a "legislative" action, requiring passage by both 

bodies and the opportunity for the governor to veto. 

The question is whether the court would also find a 

suspension of a regulation by the Regulation Review 

committee a "legislative" action, having the effect of 

law. If the suspt=nsion was considered a "legislative" 

action then any action by the committee would be an 

unconstitutional violation of the separation of powers. 

on one side it could be said that suspension is not a 

legislative action; it does not have the force and effect 

13 



of law since it is only temporary. On the other side it 

c ould be said that suspension is worse than annulment

since it leaves agencies in regulatory limbo until the

legislature convenes; and thus, in effect, suspension does 

have the force of law. From previous court decisions, it 

is not clear h o w  the court w o ul d rule on this issue.

B. An nu l me nt  a ut ho r i t y  in independent agency.

B.l. S t a t u t o r y  au th ority in C a l i f o r n i a .

C alifo rn ia  p a s s e d  legislation autho ri zi ng  an Office 

of A d m i n i s t r a t i v e  L aw (OAL) in 1980. The OAL is an 

independent a g e n c y  w h i c h  has po we r to disapprove rules 

subject to the  governor's veto. "The O AL is the best 

financed and the m o s t  active reviewing body in the states. 

The legislature a p p r op ri at ed  $1.4 m i l l i o n  for the OAL's 

first-year o pe ra ti ng  budge t and another $2.1 million to

d e fe r the c ompliance of state agencies. As of March,

1981, the O A L  h a d  a staff of 26, including seven 

attorneys. . .During its first year of operation, Ju ly 

1980 to Ju n e 1981, the OAL disa pp ro ve d  27% of all pr oposed 

r u l e s . " 25

Neslin, 57 W as h in gt on  Law R e vi ew  670.
2 5

of law since it is only temporary. On the other side it 

could be said that suspension is worse than annulment 

since it leaves agencies in regulatory limbo until the 

legislature convenes; and thus, in effect, suspension does 

have the force of law. From previous court decisions, it 

is not clear how the court would rule on this issue. 

B. Annulment authority in indeoendent agencv. 

B.l. Statutorv authoritv in California. 

California passed legislation authorizing an Office 

of Administrative Law (OAL) in 1980. The OAL is an 

independent agency which has power to disapprove rules 

subj ect to the governor ' s veto. "The OAL is the best 

financed and the most active reviewing body in the states. 

The legislature appropriated $1. 4 million for the OAL I s 

first-year operating budget and another $2 .1 million to 

def er the compliance of state agencies. As of March, 

1981, the CAL had a staff of 26, including seven 

attorneys. • • During its first year of operation, July 

1980 to June 1981, the CAL disapproved 27% of all proposed 

rules. 1125 

25Neslin, 57 Washington Law Review 670. 
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B.2. Mentioned as a constitutional a lt ernative in the

A.L.I.V.E. d e c i s i o n .

In A.L.I.V.E. . the Court stated 11. . .we m a y  assume

that the legislature has the p o w e r  to es ta blish an 

independent agency w hi ch  w ou ld  have the p o w e r  to 

d isapprove of agency regulations. Since the agen c y would 

be a part of the executive department, the article Ii 

constraints on legislative actions would not go vern its 

f u nc ti o n s . 1,26

C. Selective ve to  by legislature as a w h ol e (no vet o  

p ower by g o v e r n o r ) :

C . 1. Veto of sentencing guidelines adopted b y  Sentencing 

Commission: Narrowly upheld by Pennsylvania Supreme

C o u r t .

In a plurality opinion, the Pennsylvania Sup er io r

Court he ld  that legislative veto of sentencing guidelines

27
were constitutional. (Case contained m  A p p e n d i x  3). 

Four justices joined in an opinion w h i c h  h e l d  th at  the 

General Assembly's rejection of the guidelines was not a

2SA . L . I . V . E . . 606 P . 2d 769, 777.

2 7 Com, v. K u p h a l , Pa., 500 A . 2d 1205 (1985).

-  1 5

( 

( 

{ 
' '-

B. 2. Mentioned as a constitutional alternative in the 

A.L.I.V.E. decision. 

In A.L.I.V.E. , the Court stated"· •. we may assume 

that the legislature has the power to establish an 

independent agency which would have the power to 

disapprove of agency regulations. Since the agency would 

be a part of the executive department, the article Ii 

constraints on legislative actions would not govern its 

functions." 26 

c. Selective veto bv legislature as a whole (no veto 

power by governor}: 

c.1. Veto of sentencina quidelines adooted bv Sentencinq 

Commission: 

cou.rt. 

Narrowly upheld by Pennsylvania Supreme 

In a plurality opinion, the Pennsylvania Superior 

Court held that legislative veto of sentencing guidelines 

were constitutional. 27 
( Case contained in Appendix 3) • 

Four justices joined in an opinion which held that the 

General Assembly's rejection of the guidelines was not a 

26 
A.L.I.V.E. , 606 P.2d 769, 777. 

~
7

com. v. Kuphal, Pa . , 500 A.2d 1205 (1985}. 
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vi ol ation of the separation of powers because it was not

an "exercise of legislative p o w e r " . That opinion stressed

that the guidelines w hich we re  rej e ct ed  wer e  only proposed

and not permanent (thus the effect of rejection did not

have the force of law) , and also that the "legislative

power" was exercised when the enabling legislation was

p a ss ed  and gone to the governor —  since the governor had

the oppo rt un it y to veto, there were no separation of

28
p ow er s problems. (Four ju stices dissented, one justice 

concurred in part, and dissented in p a r t ) .

C. 2. Public Building Authority cannot build any project  

not specifically passed bv General Assembly: Upheld in

Virginia.

28
The Alaska Supreme Court rejected a form of this 

arg um en t in A.L.I.V.E. where the legislature was arguing 
that since the bill which a uthorized the legislature to 
annul regulation by resolution was ap proved by the 
governor, that freed the legislture ". . .of the
constitutional restraints w h i ch  wo ul d otherwise govern its 
actions. In other words, by virtu e of one enactment 
app ro ve d by the governor, the legislature can free itself, 
in certain instances, of the constitutional constraints 
that w o u l d  otherwise govern its actions." Of course, the 
P en nsylvania General Assembly's legislation w h ic h included 
a v e t o  pr ov ision for sentenc in g  guidelines is
d istin gu is ha bl e  from, and m u c h  m o r e  n arrowly drawn than 
t he A l aska Legislature's l egislation w h i c h  authorized a 
legislative veto for all regulations.

violation of the separation of powers because it was not 

an "exercise of legislative power". That opinion stressed 

that the guidelines which were rejected were only proposed 

and not permanent (thus the effect of rejection did not 

have the force of law), and also that the "legislative 

power" was exercised when the enabling legislation was 

passed and gone to the governor -- since the governor had 

the opportunity to veto, there were no separation of 

powers problem~. 28 (Four justices dissented, one justice 

concurred in part, and dissented in part). 

C.2. Public Buildina Authoritv cannot build anv c~oiect 

not scecificallv cassed bv General Assemblv: Upheld in 

Virginia. 

28The Alaska supreme Court rejected a form of this 
argument in A.L.I.V.E. where the legislature was arguing 
that since the bill which authorized the legislature to 
annul regulation by resolution was approved by the 
governor, that freed the leg isl ture ". . . of the 
constitutional restraints which would otherwise govern its 
actions. In other words, by virtue of one enactment 
approved by the governor, the legislature can free itself, 
in certain instances, of the constitutional constraints 
that would otherwise govern its actions," Of course, the 
Pennsylvania General Assembly's legislation which included 
a veto provision for sentencing guidelines is 
distinguishable from, and much more narrowly drawn than 
the Alaska Legislature's legislation which authorized a 
legislative veto for all regulations. 
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The Virginia Supreme Court he ld  that the provision

in the Public Building Au th o r i t y  Act that the Aut ho ri ty

could not undertake any pro j ec t n ot specifically included

in a bill passed b y  the General A s s e m b l y  was' n ot a

v i o l a ti o n of the separation of p o w e r s . 29 (Case contained

in Ap pe n d i x  4). The Court cited the N e w  J ersey case

(Enourato) discussed below, and quoted an early Virginia 

30
case (which in turn quoted S t o r y’s C o n s t . ", . .It is 

not m ea n t to affirm that they [the three departments of 

government] must be kept w h ol ly  and entirely separate and 

distinct, and have no common link or dependence. . .The 

true m e a ni n g is that the whole p o w e r  of one of these 

departments should not be ex ercised b y  the same hands 

w h i c h  possess the whole power of either of the other 

d e p a r t m e n t s .

C.3. Building authority mus t obta in  legislative approval 

of pr ojects over $100,000: U p h el d  in N e w  Jersey.

See E n o u r a t o . discussed in "C.4." below.

Bailies v. M a z u r . Va, 297 S.E. 2d 695 (1982).

30
W in ch es te r S Strasburg R.R. Co. v. Commonwealth. 

106 Va 264, 270 55 S.E. 692, 694 (1906).

( 

( 

The Virginia Supreme court held that the provision 

in the Public Building Authority Act that the Authority 

could not undertake any project not specifically included 

in a bill passed by the General Assembly wasi not a 

violation of the separation of powers. 29 (Case contained 

in Appendix 4) • The Court cited the New Jersey case 

(Enourato) discussed below, and quoted an early Virginia 

case30 (which in turn quoted Story's Const.): "· .. It is 

not meant to affirm that they [the three departments of 

government) must ~e kept wholly and entirely separate and 

distinct, and have no common link or dependence .•. The 

true meaning is that the whole power of one of these 

departments should not be exercised by the same hands 

which possess the whole power of either of the other 

departments. 

C.3. Building authority must obtain leaislative aooroval 

of projects over $100,000: Upheld in New Jersey. 

See Enourato, discussed in "C.4. 11 below. 

29saliles v. Mazur, Va, 297 S.E. 2d 695 (1982). 
3 0winchester & Strasbura R.R. Co. v. Commonwea 1th. 

106 Va 264, 270 55 S.E. 692, 694 (1906). 
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c .4. Building authority must obtain approval of presiding

o f f i c e r  of each house for every lease agreement with state

31
agency: U p h e l d  in N ew Jersey.

In E n o u r a t o . the N e w  J e r s e y  Supreme Court held that

l e g i s l a t i v e  v e t o  provisions in the N e w  Je rsey Building

, 32
A u t h o r i t y  Act were constitutional. (Case contained in

A p p e n d i x  5) . Un de r the Act, the A u t h o r i t y  mus t obtain a

c o n c u r r e n t  resolution of the legislature w i th in  45 days of

the su bm is s io n of a project wh os e estimated cost exceeds

$100,000 and also m us t have the approval of the presiding

o f f i c e r  of each house of the  legislature of every lease

a g r e em en t  b e t we en  the A u t h o r it y and a state agency. The

co ur t s t ressed the limited n ature of the veto power, the

fact that it is "only one part of th e broa de r statutory

31
Enourato is an c l a r i fi ca ti on  of the limits imposed 

on th e New J e r se y General Asse mb ly  in another case decided 
b y  the New J e r s e y  Supreme Court on the same day. General 
A s s e m b l y  of State of N e w  J e rs ey  v. B y r n e . N.J. 448 A . 2d 
438 (1982). In Byrne, the court hel d that the Legislative 
O v e r s i g h t  A c t  which had passed over the governor's veto 
and w h i c h  allow e d the legislature to v e t o  vi rt ually every 
ru le  prop os ed  b y  any state agency w a s  unconstitutional. 
However, the court m e n t io ne d  p o s s i b l e  limits on its 
holding, stating: "Our holding he re  does not foreclose
all legislative veto provisions. W h e r e  legislative action 
is ne c es s a r y  to further a statutory scheme requiring 
c o o p e r a t i o n  between the two branches, and such action 
offers no substantial po tential to interfere with 
e x c l u si v e executive functions or a lter the statute's 
purposes, legislative veto can pass constitutional 
m u s t e r . "

32 .
Enourato v. N.J. Building A u t h . . N.J., 448 A . 2d 449

(1982) .

( 

( 

C.4. Bui ldina authoritv must obtain approva l of nre s idina 

officer of each house for everv lease agreement with stat e 

aaency: h ld , N J 31 Up e 1n ew ersey. 

In Enourato , the New Jersey Supreme Court held that 

legislative veto provisions in the New Jersey Building 

Authority Act were constitutional. 32 (Case contained in 

Appendix 5). Under the Act, the Authority must obtain a 

concurrent resolution of the legislature within 45 days of 

the submission of a project whose estimated cost exceeds 

$100,000 and also must have the approval of the presiding 

officer of each house of the legislature of every lease 

agreement between the Authority and a state agency. The 

court stressed the limited nature of the veto power, the 

fact that it is "only one part of the broader statutory 

31Enourato is an clarification of the limits imposed 
on the New Jersey General Assembly in another case decided 
by the New Jersey supreme Court on the same day. General 
Assembly of state of New Jersev v. Byrne! N.J. 448 A.2d 
438 (1982). In Byrne, the court held that the Legislative 
oversight Act which had passed over the governor' s veto 
and which allowed the legislature to veto virtually every 
rule proposed by any state agency was unconstitutional. 
However, the court mentioned possible limits on its 
holding, stating: "Our holding here does not foreclose 
all legislative veto provisions. Where legislative action 
is necessary to further a statutory scheme requiring 
cooperation between the two branches, and such action 
offers no substantial potential to interfere with 
exclusive executive functions or alter the statute's 
purposes, legislative veto can pass constitutional 
muster." 

32Enourato v. N.J. Buildina Auth. , N.J., 448 A.2d 449 
(1982). 
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s c h e m e  e n s u r i n g  fiscal p r u d e n c e " ,  t h a t  it o f f e r s  " l i t t l e  

p o t e n t i a l  for i n t e r f e r e n c e  w i t h  e x e c u t i v e  f u n c t i o n s  o r  

a l t e r a t i o n  o f  t h e  s t a t u t e ' s  p u r p o s e . "

D. S u n s e t  of r e q u l a t i o n s .  S t a t u t o r y  a u t h o r i t y  in S o u t h  

Dakota.

S o u t h  D a k o t a  s t a t u t e  S D C L  1 - 2 6B t e r m i n a t e s  the 

a u t h o r i t y  o f  s t a t e  a g e n c i e s  t o  p r o m u l g a t e  r e g u l a t i o n s  and 

v o i d s  e x i s t i n g  r e g u l a t i o n s  o n  a sched u l e .  T h e  s t a t u t e  

a l s o  p r o v i d e s  f o r  i n t e r i m  l e g i s l a t i v e  c o m m i t t e e s  to r e v i e w  

e a c h  a g e n c i e s '  r e g u l a t i o n s  d u r i n g  t h e  i n t e r i m  p r e c e d i n g  

t h e  s c h e d u l e d  y e a r  f o r  t e r m i n a t i o n .

O n e  p o s s i b l e  v e r s i o n  of  s u n s e t t i n g  r e g u l a t i o n s  w h i c h  

w a s  n o t  u s e d  b y  a n y  of t h e  s t a t e s  s u r v e y e d  m i g h t  b e  to 

a u t h o r i z e  r e g u l a t o r y  p o w e r s  to  a n  a g e n c y  for o n l y  a v e r y  

s h o r t  t e r m  —  for e x a m p l e  u n t i l  t h e  n e x t  l e g i s l a t i v e  

s e s s i o n ;  in effect, o n l y  a u t h o r i z i n g  an  a g e n c y  to 

p r o m u l g a t e  t e m p o r a r y  r e g u l a t i o n s .  D u r i n g  t h e  ne x t  

l e g i s l a t i v e  session, t h e  l e g i s l a t u r e  w o u l d  b e  in a 

p o s i t i o n  to e i t h e r  f o rce t h e  a g e n c y  to i s sue r e g u l a t i o n s  

m o r e  in l i n e  w i t h  l e g i s l a t i v e  i n t e n t  o r  e x t e n d  the 

a u t h o r i z a t i o n  for the r e g u l a t i o n s  f o r  a l o n g e r  p e r i o d  of 

time.

r 

( 

I 
..... 

scheme ensuring fiscal prudence", that it offers "little 

potential for interference with executive functions or 

alteration of the statute's purpose." 

D. sunset of regulations. Statutory authority in South 

Dakota. 

South Dakota statute SDCL 1-26B terminates the 

authority of state agencies to promulgate regulations and 

voids existing regulations on a schedule. The statute 

also provides for interim legislative committees to review 

each agencies' regulations during the interim preceding 

the scheduled year for termination. 

One possible version of sunsetting regulations which 

was not used by any of the states surveyed might be to 

authorize regulatory powers to an agency for only a very 

short term -- for example until the next legislative 

session; in effect, only authorizing an agency to 

promulgate temporary regulations. During the next 

legislative session, the legislature would be in a 

position to either force the agency to issue regulations 

more in line with legislative intent or extend the 

authorization for the regulations for a longer period of 

time. 
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E. V e t o  of r e g u l a t i o n  b v  governor. S t a t u t o r y  a u t h o r i t y  in

Iowa, Louisiana, Wyoming. R e c o m m e n d e d  b y  the M o d e l  S t a t e

33
A d m i n i s t r a t i v e  P r o c e d u r e  A c t  (1981).

U n d e r  the A l a s k a  A d m i n i s t r a t i v e  P r o c e d u r e  Act, the 

D e p a r t m e n t  of L a w  has t h e  a u t h o r i t y  t o  d i s a p p r o v e  a 

r e g u l a t i o n  a f t e r  d e t e r m i n i n g  its: 1) legality,

c o n s t i t u t i o n a l i t y  a n d  c o n s i s t e n c y  w i t h  o t h e r  r e g u l a t i o n s ;

2) t h e  e x i s t e n c e  of s t a t u t o r y  a u t h o r i t y  [note t h i s  a l l o w s  

t h e  D e p a r t m e n t  of L a w  b r o a d  d i s c r e t i o n  of i n t e r p r e t a t i o n  

o f  s t a t u t o r y  limits] and the c o r r e c t n e s s  o f  t h e  r e q u i r e d  

c i t a t i o n  of s t a t u t o r y  a u t h o r i t y  f o l l o w i n g  e a c h  sec t i o n ;  3) 

its cl a r i t y ,  s i m p l i c i t y  of e x p r e s s i o n ,  a n d  a b s e n c e  of  

p o s s i b i l i t y  of m i s a p p l i c a t i o n ;  4) c o m p l i a n c e  w i t h  the 

d r a f t i n g  m a n u a l  for a d m i n i s t r a t i v e  r e g u l a t i o n s . 34

F. A p p r o v a l  of r e g u l a t i o n  b v  g o v e r n o r .  S t a t u t o r y

. . • . 3 5
a u t h o r i t y  m  Hawaii, Indiana, N e b r a s k a ,  Wyo m i n g .

U n d e r  t h e  A l a s k a  A d m i n i s t r a t i v e  P r o c e d u r e  Act, the

3 6
L i e u t e n a n t  G o v e r n o r  files r e g u l a t i o n s .  It s h o u l d  b e

3 3 Id at  671, 679.

3 4 AS 44.62.060(b)

N e s l m ,  57 W a s h i n g t o n  L a w  R e v i e w  669, 671.
3 5

( 

( 

.... 

E. Veto of reaulation bv governor. Statutory authority in 

I~wa, Louisiana, Wyoming. Recommended by the Model State 
· 33 Administrative Procedure Act (1981). 

Under the Alaska Administrative Procedure Act, the 

Department of Law has the authority to disapprove a 

regulation after determining its: 1) legality, 

constitutionality and consistency with other regulations; 

2) the existence of statutory authority [note this allows 

the Department of Law broad discretion of interpretation 

of statutory limits] and the correctness of the required 

citation of statutory authority following each section; 3) 

its clarity, simplicity of expression, and absence of 

possibility of misapplication; 4) compliance with the 

drafting manual for administrative regulations. 34 

F. Approval of regulation bv aovernor. Statutory 

authority in Hawaii, Indiana, Nebraska, Wyoming. 35 

Under the Alaska Administrative Procedure Act, the 

Lieutepant Governor files reg1Jlations. 3 6 It should be 

33 Id at 671, 679. 

34AS 44.62.060(b) 

35Neslin, 57 Washinaton Law Review 669, 671. 
36 AS 44.62.040 • 
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n o t e d  t h a t  t h e  L i e u t e n a n t  G o v e r n o r  h a s  n o  d i s c r e t i o n  to 

a p p r o v e  r e g u l a t i o n s ,  o t h e r  t h a n  h e  m a y  n o t  a c c e p t  a

r e g u l a t i o n  f o r  f i l i n g  u n l e s s  it h a s  a w r i t t e n  s t a t e m e n t

. • 37
a p p r o v i n g  t h e  r e g u l a t i o n  b y  t h e  D e p a r t m e n t  of Law.

G . S h i f t  b u r d e n  o f  p r o o f  of r e g u l a t i o n s  v a l i d i t y  in _?» 

j u d i c i a l  r e v i e w  to t h e  agency:

T h e r e  is s t a t u t o r y  a u t h o r i t y  to  s h i f t  t h e  b u r d e n  of 

p r o v i n g  a r e g u l a t i o n ' s  v a l i d i t y  to  a n  a g e n c y  in Iowa, 

L o u i s i a n a ,  Wy o m i n g .  T h i s  is a l s o  a n  o p t i o n  u n d e r  the 

M o d e l  S t a t e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  ( 1 9 8 1 ) . 38

T h e  M o d e l  S t a t e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  (1981)

h a s  a p r o v i s i o n  w h e r e b y  an  a g e n c y  has b u r d e n  o f  p r o o f  of

e s t a b l i s h i n g  t h e  v a l i d i t y  o f  a r e g u l a t i o n  u p o n  j u d i c i a l

r e v i e w  w h e n  a r e v i e w  c o m m i t t e e  files a n  o b j e c t i o n  o n  the

g r o u n d s  o f  invali d i t y .  Th i s  r e v e r s e s  t h e  u s ual

. . 39
p r e s u m p t i o n  of a ru l e ' s  validity.

3 7 A S  4 4 . 6 2 . 0 6 0 ( c ) .

3 8 N e s l i n  a t  681.

3 9 See U n i o n  Oil Co. v. S t a t e , A l a ska, 574 P . 2d  1266 
(1978), w h e r e  t h e  c o u r t  h e l d  t h a t  a r e g u l a t i o n  is a c c o r d e d  
t h e  p r e s u m p t i o n  of v a l i d i t y  a n d  t h e  c h a l l e n g e r  m u s t  
d e m o n s t r a t e  i n validity. N o t e  a l s o  A S  4 4 . 6 2 . 3 0 0  w h i c h  
p r o v i d e s  f o r  a j u d i c i a l  d e c l a r a t i o n  on v a l i d i t y  of a 
r e g u l a t i o n  b y  a n  i n t e r e s t e d  p e r s o n  w h e n  t h a t  p e r s o n  b r i n g s  
a n  a c t i o n  f o r  d e c l a r a t o r y  r e l i e f  in the s u p e r i o r  court.

( 

( 

noted that the Lieutenant Governor has no discretion to 

approve regulations, other than he may not accept a 

regulation for filing unless it has a written statement 

approving the regulation by the Department of Law. 37 

G. Shift burden of oroof of recrulations validitv ii", . .? 

iudicial review to the aaency: 

There is statutory authority to shift the burden of 

proving a regulation I s validity to an agency in Iowa, 

Louisiana, Wyoming. This is also an option under the 

Model State Administrative Procedure Act (1981) • 38 

The Model State Administrative Procedure Act (1981) 

has a provision whereby an agency has burden of proof of 

establishing the validity of a regulation upon judicial 

review when a review committee files an objection on the 

grounds of invalidity. This reverses the usual 

presumption of a rule's validity. 39 

37AS 44.62.060(c). 

38Neslin at 681. 

39see Union Oil Co. v. State , Alaska, 574 P,2d 1266 
(1978), where the court held that a regulation is accorded 
the presumption of validity and the challenger must 
demonstrate invalidity. Note also AS 44.62.300 which 
provides for a judicial declaration on validity of a 
regulation by an interested person when that person brings 
an action for declaratory relief in the superior court. 
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A  p r o c e d u r a l  r u l e  of t h e  I o w a  D e p a r t m e n t  of So c i a l  

S e r v i c e s  w a s  c h a l l e n g e d  o n  t h e  b a s i s  t h a t  it v i o l a t e d  the 

p u r p o s e  a n d  i n t e n t  o f  the A d m i n i s t r a t i v e  P r o c e d u r e  A c t . 40 

T h e  I o w a  l e g i s l a t u r e ' s  a d m i n i s t r a t i v e  r u l e s  r e v i e w  

c o m m i t t e e  h a d  o b j e c t e d  t o  t h e  rule, b u t  t h e  d e p a r t m e n t  

a r g u e d  t h a t  the o b j e c t i o n  w a s  i n e f f e c t i v e  b e c a u s e  it did 

n o t  n o t i f y  t h e  a g e n c y  of t h e  o b j e c t i o n  as r e q u i r e d  by  

s t a t u t e  (". . .ob j e c t i o n  m u s t  c o n t a i n  e s s e n t i a l  fi n d i n g s

a n d  a b r i e f  e l a b o r a t i o n  of reasons.") T h e  C o u r t  h e l d  th a t  

w h i l e  t h e  ". . .skimpy o b j e c t i o n  l o d g e d  in t h i s  i n s t a n c e  

a n d  s e t  o u t  a b o v e  o n l y  m i n i m a l l y  p a s s e s  m uster", the 

b u r d e n  o f  p r o v i n g  the r e g u l a t i o n ' s  v a l i d i t y  p a s s e d  to  the 

agency. In t h i s  case, t h e  C o u r t  h e l d  t h a t  t h e  a g e n c y  d i d  

n o t  m e e t  its b u r d e n  of  p r o v i n g  t h e  r u l e s  v a l i d i t y .

H. L i m i t  a g e n c y  jurisdiction:

T h e  f o l l o w i n g  q u o t e  is f r o m  a n  a r t i c l e  on 

a l t e r n a t i v e s  to  t h e  l e g i s l a t i v e  v e t o  w h i c h  a r e  a v a i l a b l e  

t o  C o n g r e s s .  T h e s e  w o u l d  b e  an o p t i o n  f o r  s t a t e s  as well. 

By  u t i l i z i n g  a n y  o f  t h e  six p o s s i b i l i t i e s  l i s t e d  below, a 

l e g i s l a t u r e  w o u l d  a v o i d  s e p a r a t i o n  of p o w e r s  p r o b l e m s  

i m p l i c i t  in v a r i o u s  forms of the l e g i s l a t i v e  veto.

4 0 .
S c h m i t t  v. Iowa Dept. Of S o c i a l  S e r v i c e s ,  263 N.W. 

2d 739 (1978).

( 

( 

A procedural rule of the Iowa Department of social 

Services was challenged on the basis that it violated the 

purpose and intent of the Administrative Procedure Act. 40 

Th.e Iowa legis'iature' s administrative rules review 

committee had objected to the rule, but the department 

argued that the objection was ineffective because it did 

not notify the agency of the objection as required by 

statute ( 11 , • • objection must contain essential findings 

and a brief elaboration of reasons.") The Court held that 

while the 11 • • • skimpy objection lodged in this instance 

and set out above only minimally passes muster" , the 

burden of proving the regulation's validity passed to the 

agency. In this case, the Court held that the agency did 

not meet its burden of proving the rules validity. 

H, Limit aaencv jurisdiction: 

The following quote is from an article on 

alternatives to the legislative veto which are available 

to Congress. These would be an option for states as well. 

By utilizing any of the six possibilities listed below, a 

legislature would avoid separation of powers problems 

implicit in various forms of the legislative veto. 

40schmitt v. Iowa Deot. Of Social Services, 263 N.W. 
2d739 (1978). 
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"A. . .major s t a t u t o r y  t e c h n i q u e  for C o n g r e s s  to

l i m i t  t h e  i m p a c t  o r  e f f e c t  t h e  o v e r t u r n  of  e x i s t i n g  or  

p r o p o s e d  r u l e s  t o  a l t e r  t h e  j u r i s d i c t i o n  of  the i s s u i n g  

f e d e r a l  agency:

a. b y  g r a n t i n g  e x e m p t i o n s  t o  t h e  r u l e m a k i n g  

a u t h o r i t y  o f  t h e  a g e n c y  head;

b. b y  r e m o v i n g  e x p r e s s  a r e a s  f r o m  t h e  r e g u l a t o r y  

a u t h o r i t y  of  t h e  a g e n c y  head;

c. b y  e s t a b l i s h i n g  m o r a t o r i u m s  on  c e r t a i n  

r u l e m a k i n g ;

d. b y  t r a n s f e r r i n g  j u r i s d i c t i o n  f r o m  o n e  a g e n c y  to 

a n o t h e r  o r  f r o m  t h e  f e d e r a l  a g e n c y  to  s t a t e  a u t h o r i t i e s ;

e. b y  p r o v i d i n g  f o r  w a i v e r s  for r e g u l a t e d  

c a t e g o r i e s ;  a n d

f. b y  d e r e g u l a t i n g  a n  area.

S u c h  s t a t u t o r y  i n s t r u m e n t s ,  o c c a s i o n a l l y  u s e d  in

t a n d e m  w i t h  d i r e c t  o v e r r i d e s  o r  c o n g r e s s i o n a l  p r e e m p t i o n

o f  s p e c i f i c  rules, u s u a l l y  h a v e  a b r o a d e r  i m p a c t  t h a n  the

41
m o r e  f o c u s e d  r e v o c a t i o n  or p r e e m p t i o n . "

I. V e t o  s t a t u t e  in b u d g e t  bill.

F r e d e r i c k  M. Kaiser, " C o n g r e s s i o n a l  A c t i o n  to 
O v e r t u r n  A g e n c y  Rules: A l t e r n a t i v e s  to  t h e  ' L e g i s l a t i v e
V e t o 1", A d m i n i s t r a t i v e  L a w  R e v i e w  667, 674.

"A• .major statutory technique for Congress to 

limit the impact or effect the overturn of existing or 

p~oposed rules to alter the jurisdiction of the issuing 

federal agency: 

a. by granting exemptions to the rulemaking 

authority of the agency head; 

b. by removing express areas from the regulatory 

authority of the agency head; 

c. by establishing moratoriums on certain 

rulemaking; 

d. by transferring jurisdiction from one agency to 

another or from the federal agency to state authorities; 

e. by providing for waivers for regulated 

categories; and 

f. by deregulating an area. 

Such statutory instruments, occasionally used in 

tandem with direct overrides or congressional preemption 

of specific rules, usually have a broader impact than the 

more focused revocation or preemption. 1141 

I. Veto statute in budaet bill. 

41Frederick M. Kaiser, "Congressional Action to 
overturn Agency Rules: Alternatives to the 'Legislative 
Veto'", Administrative Law Review 667, 674. 
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In  a r e c e n t  decis i o n ,  t h e  K e n t u c k y  S u p r e m e  C o u r t  h e l d

t h a t  t h e  G e n e r a l  A s s e m b l y  h a d  t h e  a u t h o r i t y  t o  p r o v i d e  in

a b u d g e t  b i l l  for the s u s p e n s i o n  o r  m o d i f i c a t i o n  of the

o p e r a t i o n  of  a s t a t u t e . 42 (Case i n c l u d e d  in A p p e n d i x  6).

I n  C o l l i n s , t h e  C o u r t  c o n c l u d e d  that: "The budget, w h i c h

p r o v i d e s  t h e  r e v e n u e  for t h e  C o m m o n w e a l t h  and w h i c h

d e t e r m i n e s  h o w  t h a t  r e v e n u e  s h all b e  spent, is

f u n d a m e n t a l l y  a l e g i s l a t i v e  matter. . .In a word, the

f i n a l  a c t i o n  o n  t h e  e n a c t m e n t  or a d o p t i o n  of t h e  b u d g e t  is

43
a l e g i s l a t i v e  m a t t e r . "  Thus, m  Kentu c k y ,  t h e r e  is an 

i n d i c a t i o n  t h a t  t h e  l e g i s l a t u r e  m a y  h a v e  m o r e  v a l i d  

a u t h o r i t y  i n  a n n u l l i n g  s t a t u t e s  a n d  r e g u l a t i o n s  d e a l i n g  

w i t h  b u d g e t a r y  m a t t e r s  w i t h o u t  v i o l a t i n g  t h e  s e p a r a t i o n  of 

p o w e r s  d o c t r i n e .

J. C o n s t i t u t i o n a l  c o n s i d e r a t i o n s  t o  v a r i o u s  a p p r o a c h e s  to 

r e g u l a t o r y  c o n t r o l  o r  a n n u l m e n t  in o t h e r  states.

A l t e r n a t i v e s  A  and C l i s t e d  a b o v e  —  v a r i a t i o n s  of 

a n n u l m e n t  o r  s u s p e n s i o n  of r e g u l a t i o n  b y  c o m m i t t e e  or a 

l i m i t e d  l e g i s l a t i v e  v e t o  n o t  s u b j e c t  to the g o v e r n o r ' s  

v e t o  —  a r e  a t  r i s k  t o  a s u c c e s s f u l  c o n s t i t u t i o n a l  

c h a l l e n g e .  T h e  A l a s k a  S u p r e m e  C o u r t  has not c l a r i f i e d

42
Com. Ex R e l . A r m s t r o n g  v. C o l l i n s . K y . , 709 S.W. 2d 

7, 441.

r 

( 

I 
' 

In a recent decision, the Kentucky Supreme Court held 

that the General Assembly had the authority to provide in 

a budget bill for the suspension or modification of the 

operation of a statute. 42 (Case included in Appendix 6). 

In Collins, the Court concluded that: "The budget, which 

provides the revenue for the Commonwealth and which 

determines how that revenue shall be spent, is 

fundamentally a legislative matter. • In a word, the 

final action on the enactment or adoption of the budget is 

a legislative matter.. 1143 Thus, in Kentucky, there is an 

indication that the legislature may have more valid 

authority in annulling statutes and regulations dealing 

with budgetary matters without violating the separation of 

powers doctrine. 

J. Constitutional considerations to various approaches to 

regulatorv control or annulment in other states. 

Alternatives A and c listed above -- variations of 

annulment or suspension of regulation by committee or a 

limited legislative veto not subject to the governor's 

veto 

challenge. 

are at risk to a successful constitutional 

The Alaska Supreme Court has not clarified 

42 com. Ex Rel. Armstrona v. Collins, Ky., 709 s.w. 2d 
437, 441. 

43 rd at 441. 
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w h a t  w o u l d  b e  c o n s t i t u t i o n a l l y  invalid, o t h e r  th a n  

a n n u l m e n t  of a regula t i o n .  In o t h e r  states, t h e r e  are 

i n d i c a t i o n s  t h a t  s o m e  i n v o l v e m e n t  b y  t h e  l e g i s l a t u r e  into 

t h e  e x e c u t i v e  b r a n c h ' s  a c t i o n s  m i g h t  b e  a c c e p t a b l e  —  

p a r t i c u l a r l y  in t h e  r e a l m  of t h e  b u d get, a n d  a l s o  if the 

i n v o l v e m e n t  is limited.

A l t e r n a t i v e s  B a n d  D - I a p p e a r  to b e  least 

s u s c e p t i b l e  to a s u c c e s s f u l  c o n s t i t u t i o n a l  cha l l e n g e ,  and 

t h u s  t h e  s a f e s t  a l t e r n a t i v e s .  T h e  A l a s k a  S u p r e m e  C o urt 

h a s  s t a t e d  in t h e  A . L . I . V . E .  d e c i s i o n  t h a t  B —  an 

i n d e p e n d e n t  a g e n c y  t o  a n n u l  r e g u l a t i o n s  —  w o u l d  be 

a c c e p t a b l e .  D —  s u n s e t t i n g  r e g u l a t i o n s  —  w o u l d  a p p e a r  

t o  b e  a c c e p t a b l e ,  s i n c e  r e g u l a t o r y  a u t h o r i t y  d o e s  not 

e x i s t  in a g e n c i e s  w i t h o u t  a u t h o r i z a t i o n  f r o m  the 

l e g i s l a t u r e  to  b e g i n  with. E a n d  F —  a p p r o v a l  o r  v e t o  by 

t h e  g o v e r n o r  —  w o u l d  a p p e a r  t o  b e  a c c e p t a b l e ,  s i n c e  the 

s e p a r a t i o n  of p o w e r s  d o c t r i n e  r e q u i r e s  t h a t  t h a t  the 

l e g i s l a t u r e  c a n n o t  b o t h  m a k e  la w s  a n d  a d m i n i s t e r  them, and 

t h e  S u p r e m e  C o u r t  h a s  s a i d  t h a t  a n  a g e n c y  w i t h i n  the 

e x e c u t i v e  b r a n c h  w o u l d  be  a c c e p t a b l e .  G  —  s h i f t i n g  the 

b u r d e n  o f  p r o o f  —  a p p e a r s  to b e  a c c e p t a b l e ,  s i n c e  the 

l e g i s l a t u r e  is n o t  m a k i n g  t h e  f i nal d e c i s i o n  of  a 

r e g u l a t i o n ' s  valid i t y ,  the c o u r t  is. H  —  l i m i t i n g  an 

a g e n c y ' s  j u r i s d i c t i o n  —  is c e r t a i n l y  a c c e p t a b l e ,  s i n c e  

t h a t  is a f u n c t i o n  of t h e  l e g i s l a t u r e .  I —  a n n u l l i n g  a 

s t a t u t e  o r  r e g u l a t i o n  in t h e  b u d g e t  b i l l  —  w o u l d  a p p e a r

r 

( 

what would be constitutionally invalid, other than 

annulment of a regulcition. In other states, there are 

indications that some involvement by the legislature into 

t~e executive branch I s actions might be acceptable -­

particularly in the realm of the budget, and also if the 

involvement is limited. 

Alternatives B and D I appear to be least 

susceptible to a successful constitutional challenge, and 

thus the safest alternatives. The Alaska Supreme court 

has stated in the A.L.I.V.E. decision that B an 

independent agency to annul regulations would be 

acceptable. D -- sunsetting regulations -- would appear 

to be acceptable, since regulatory authority does not 

exist in agencies without authorization from the 

legislature to begin with. E and F -- approval or veto by 

the governor -- would appear to be acceptable, since the 

separation of powers doctrine requires that that the 

legislature cannot both make laws and administer them, and 

the Supreme Court has said that an agency within the 

executive branch would be acceptable. G -- shifting the 

burden of proof -- appears to be acceptable, since the 

legislature is not making the final decision of a 

regulation's validity, the court is. H -- limiting an 

agency I s jurisdiction -- is certainly acceptable, since 

that is a function of the legislature. I -- annulling a 

statute or regulation in the budget bill -- would appear 

25 



to b e  a c c e p t a b l e ,  s i n c e  the g o v e r n o r  is s t i l l  g i v e n  the

o p p o r t u n i t y  t o  v e t o  the a n n u l m e n t  t h r o u g h  t h e  li n e  item

veto. Ho w e v e r ,  th i s  o p t i o n  w o u l d  n e e d  t o  b e  a n a l y z e d

f u r t h e r  t o  a s c e r t a i n  any c o n f l i c t s  w i t h  A l a s k a ' s

r e q u i r e m e n t s  for l e g i s l a t i o n  —  t h e  s i n g l e  s u b j e c t  rule, 

etc.

to be acceptable, since the governor is still given the 

opportunity to veto the annulment through the line item 

veto. However, this option would need to be analyzed 

further to ascertain any conflicts with Alaska's 

requirements for legislation -- the single subject rule, 

etc. 

- 26 
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I N  TH E  H O U S E B Y  T H E  S T A T E  A F F A I R S  C O M M I T T E E  

CS F O R  H O U S E  B I L L  NO. 4 20 (State A f f a i r s )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N  

A  B I L L

F o r  a n  A c t  e n t i t l e d :  "A n  Act r e l a t i n g  to a d o p t i o n  of r e g u l a t i o n s . "

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1. A S  4 4 . 6 2 . 0 4 0 ( b )  is a m e n d e d  to read:

(b) C i t a t i o n  of the g e n e r a l  s t a t u t o r y  a u t h o r i t y  u n d e r  w h i c h  a 

r e g u l a t i o n  is adopted, as w e l l  as c i t a t i o n  of  s p e c i f i c  s t a t u t o r y  

s e c t i o n s  b e i n g  i m p l e mented, i n t e r p r e t e d  o r  m a d e  clear, s h a l l  f o l l o w  

t he text of e a c h  r e g u l a t i o n  s u b m i t t e d  u n d e r  (a) o f  this section. The 

s i g n a t u r e  of th e  g o v e r n o r  a p p r o v i n g  a d o p t i o n  o f  t he r e g u l a t i o n  as

14

15

16

17

18

19

20 

21 

22

23

24

25

26

27

28 

29

r e q u i r e d  by  A S  4 4 . 6 2 . 0 6 5  must a c c o m p a n y  t he r e g u l a t i o n .

* Sec. 2. AS 4 4 . 6 2  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to read:

Sec. 4 4 . 6 2.065. G O V E R N O R ' S  SI G N A T U R E .  A  r e g u l a t i o n  or  o r d e r  of

r e p e a l  is no t  v a l i d  u n l e s s  the g o v e r n o r  ha s  a p p r o v e d  its a d o p t i o n  in

w r i t i n g .  T h e  l i e u tenant g o v e r n o r  m a y  n ot a c c e p t  a r e g u l a t i o n  o r  o r d e r  

of r e p e a l  for f i l i n g  u n d e r  AS 4 4 . 6 2 . 0 4 0  u n l e s s  it is a c c o m p a n i e d  by

the g o v e r n o r ' s  a p p r o v a l  of  adoption. Thi s  s e c t i o n  als o  a p p l i e s  to

r e g u l a t i o n s  e x e m p t e d  from s u b m i s s i o n  to the l i e u t e n a n t  g o v e r n o r  u n d e r  

A S  4 4 . 6 2 . 0 4 0 ( a ) .  Thi s  s e c t i o n  does n ot a p p l y  to e m e r g e n c y  r e g u l a t i o n s  

or to r e g u l a t i o n s  of the D e p a r t m e n t  of F i s h  and Game.

*  Sec. 3. AS 4 4 . 6 2 . 2 0 0 ( a )  is a m e n d e d  to read:

(a) The n o t i c e  of p r o p o s e d  a d o p tion, a m e n d m e n t ,  o r  r e p e a l  of a 

r e g u l a t i o n  s h all i n clude

(1) a s t a t e m e n t  of t he time, place, a n d  n a t u r e  of  p r o c e e d­

ings  f or adoption, amendment, o r  r e p e a l  of the r e g u l a t i o n ;

(2) r e f e r e n c e  to the a u t h o r i t y  u n d e r  w h i c h  the r e g u l a t i o n
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1 IN THE HOUSE BY THE STATE AFFAIRS COMMITTEE 

2 CS FOR HOUSE BILL NO. 420 (State Affairs) 

3 IN THE LEGISLATURE OF THE STATE OF ALASKA 

4 FIFTEENTH LEGISLATURE - SECOND SESSION 

5 A BILL 

6 For an Act entitled: "An Act relating to adoption of regulations." 

7 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA: 

8 * Section 1. AS 44.62.040(b) is amended to read: 

9 (b} Citation of the general statutory authority under which a 

10 regulation is adopted, as well as citation of specific statutory 

11 sections being implemented, interpreted or made clear, shall follow 

12 the te~t of each regulation submitted under (a) of this section. The 

13 

14 

signature of the governor approving adoption of the regulation as 

required by AS 44.62.065 must accompany the regulation. 

15 * Sec. 2. AS 44.62 is amended by adding a new section to read: 

16 Sec. 44.62.065. GOVERNOR'S SIGNATURE. A regulation or order of 

17 repeal is not valid unless the governor has approved its adoption in 

18 writing. The lieutenant governor may not accept a regulation or order 

19 of repeal for filing under AS 44.62.040 unless it is accompanied by 

20 the governor's approval of adoption. This section also applies to 

21 regulations exempted from submission to the lieutenant governor under 

22 AS 44.62.040(a). This section does not apply to emergency regulations 

23 or to regulations of the Department of Fish and Game. 

24 * Sec. 3. AS 44.62.200(a) is amended to read: 

25 (a) The notice of proposed adoption, amendment, or repeal of a 

26 regulation shall include 

27 (1) a statement of the time, place, and nature of proceed-

28 ings for adoption, amendment, or repeal of the regulation; 

29 (2) reference to the authority under which the regulation 

HB0420B -1 - CSHB 420(SA) 



is p r o p o s e d  and a r e f e r e n c e  to the p a r t i c u l a r  code s e c t i o n  o r  o t h e r  

p r o v i s i o n s  of l aw w h i c h  a re b e i n g  i m p l e m e n t e d ,  i n t e r p r e t e d ,  o r  m a d e  

s p e c i f i c ;

(3) a n  i n f o r m a t i v e  s u m m a r y  of  t h e  p r o p o s e d  s u b j e c t  of 

a g e n c y  a c t i o n  a nd of  t h e  a c t i o n ' s  i n t e n d e d  e f f e c t  o n  p e r s o n s  s u b ject 

to  the action; th e  s u m m a r y  m u s t  i n c l u d e  a d e s c r i p t i o n  of the s u b s t a n c e  

of  e a c h  r e p e a l e d  r e g u l a t i o n  a n d  a d e s c r i p t i o n  of t he i n t e n d e d  e f fect 

o f  t he r e p e a l ;

(4) o t h e r  m a t t e r s  p r e s c r i b e d  b y  a s t a t u t e  a p p l i c a b l e  to t h e  

s p e c i f i c  a g ency o r  to t h e  s p e c i f i c  r e g u l a t i o n  o r  c l a s s  of r e g u l a t i o n s ;

(5) a s u m m a r y  of the f i s c a l  i n f o r m a t i o n  r e q u i r e d  to be 

p r e p a r e d  u n d e r  AS  44 . 6 2 . 1 9 5 .

* Sec. 4. T he a m e n d m e n t s  m a d e  to AS  4 4 . 6 2 . 0 4 0  b y  sec. 1 of this A c t  a n d  

AS 4 4 . 6 2 . 0 6 5 ,  e n a c t e d  b y  sec. 2 of this Act, a p p l y  to r e g u l a t i o n s  a d o p t e d

o n  or a f t e r  the e f f e c t i v e  d a t e  of this Act. T h e  a m e n d m e n t s  m a d e  to

A S  4 4 . 6 2 . 2 0 0  by sec. 3 of t his A c t  a p p l y  to n o t i c e s  of p r o p o s e d  a c t i o n  p u b­

lished on o r  a f t e r  the e f f e c t i v e  d a t e  of this Act.

CSHB 4 2 0 (SA) - 2 - HB0420B

1 is proposed and a reference to the particular code section or other 

2 provisions of law which are being implemented, interpreted, or made 

3 specific; 

4 (3) an informative summary of the proposed subject of 

5 agency action and of the action's intended effect on persons subject 

6 to the action; the summary must include a description of the substance 

7 of each repealed regulation and a description of the intended effect 

8 of the repeal; 

9 (4) other matters prescribed by a statute applicable to the 

10 . specific agency or to the specific regulation or class of regulations; 

11 (5) a summary of the fiscal information requir~d to be 

12 prepared under AS 44.62.195. 

13 * Sec. 4. The amendments made to AS 44.62.040 by sec. 1 of this Act and 

14 AS 44.62.065, enacted by sec. 2 of this Act, apply to regulations adopted 

15 on or after the effective date of this Act. The amendments made to 

16 AS 44.62.200 by sec. 3 of this Act apply to notices of proposed action pub-

17 lished on or after the effective date of this Act. 
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B Y  T H E  R U L E S  C O M M I T T E E  BY  
R E Q U E S T  O F  T H E  A D M I N I S T R A T I V E

1 IN T H E  H O U S E  R E G U L A T I O N  R E V I E W  C O M M I T T E E

2 H O U S E  B I L L  NO. 420

3 IN T H E  L E G I S L A T U R E  O F  T HE S T A T E  O F  A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

5 A  B I L L

6 F or an A c t  e n t itled: " A n  A c t  r e l a t i n g  to a d o p t i o n  of r e g u l a t i o n s  a nd the

7 p r e s u m p t i o n  of v a l i d i t y  of r e g u l a t i o n s . "

8 BE  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF  A L A SKA:

9 * S e c t i o n  1. A S  4 4 . 6 2 . 0 4 0 ( b )  is a m e n d e d  to read:

10 (b) C i t a t i o n  of the g e n e r a l  s t a t u t o r y  a u t h o r i t y  u n d e r  w h i c h  a

11 r e g u l a t i o n  is adopt e d ,  as w e l l  as c i t a t i o n  of s p e c i f i c  s t a t u t o r y

12 s e c t i o n s  b e i n g  i m p l e m e n t e d ,  i n t e r p r e t e d  or m a d e  clear, shall f o l l o w

13 the text of e a c h  r e g u l a t i o n  s u b m i t t e d  u n d e r  (a) of this section. The

14 s i g n a t u r e  of  the g o v e r n o r  a p p r o v i n g  a d o p t i o n  of the r e g u l a t i o n  as

15 r e q u i r e d  b y  AS 4 4 . 6 2 . 0 6 5  m u s t  a c c o m p a n y  the r e g u lation.

16 *  Sec. 2. A S  4 4 . 6 2 . 0 5 0  is a m e n d e d  to read:

17 Sec. 4 4 . 6 2 . 0 5 0 .  S T Y L E  A N D  FORMS. The D e p a r t m e n t  of L a w  shall

18 p r e p a r e  a n d  s h a l l  r e v i s e  w h e n  n e c e s s a r y  a d r a f t i n g  m a n u a l  for a d m inis-

19 t r a t i v e  r e g u l a t i o n s  w h i c h  p r e s c r i b e s  t h e  s t y l e  a nd forms for submit-

20 ting r e g u l a t i o n s  u n d e r  AS  4 4 . 6 2 . 0 4 0 .  T h e  m a n u a l  s h all als o  p r o v i d e

21 d e t a i l e d  i n s t r u c t i o n s  and e x a m p l e s  of i n f o r m a t i v e  s u m m a r i e s  of the

22 p r o p o s e d  a c t i o n s  r e q u i r e d  u n d e r  A S  4 4 . 6 2 . 2 0 0 ( a ) ( 3 ) .

23 * Sec. 3. A S  4 4 . 6 2  is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

24 Sec. 4 4 . 6 2 . 0 6 5 .  G O V E R N O R ' S  SI G N A T U R E .  A  r e g u l a t i o n  or o r d e r  of

25 r e p e a l  is n o t  v a l i d  u n l e s s  the g o v e r n o r  has a p p r o v e d  its a d o p t i o n  in

26 w r i t i n g .  T h e  l i e u t e n a n t  g o v e r n o r  m a y  n ot a c c e p t  a r e g u l a t i o n  or  o r d e r

27 of r e p e a l  f o r  f i l i n g  u n d e r  A S  4 4 . 6 2 . 0 4 0  u n l e s s  it is a c c o m p a n i e d  by

28 the g o v e r n o r ' s  a p p r o v a l  of a d o ption. T h i s  s e c t i o n  als o  a p p l i e s  to

29 r e g u l a t i o n s  e x e m p t e d  f r o m  s u b m i s s i o n  to the l i e u t e n a n t  g o v e r n o r  u n d e r
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HOUSE BILL NO. 420 
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IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION 

A BILL 

6 For an Act entitled: "An Act l'elating to adoption of regulations and the 
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BE 

presumption of validity of regulations." 

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA: 

* Section 1. AS 44.62.040(b) is amended to read: 

(b) Citation of the general statutory authority under which a 

regulation is adopted, as well as citation of specific statutory 

sections being implemented, interpreted or made clear, shall follow 

the text of each regulation submitted under (a) of this section. The 

signature of the governor approving adoption of the regulation as 

required by AS 44.62.065 must accompany the regulation. 

* Sec. 2. AS 44.62.050 is amended to read: 

Sec. 44.62.050. STYLE AND FORMS. The Department of Law shall 

prepare and shall revise when necessary a drafting manual for adminis­

trative regulations which prescribes the style and forms for submit­

ting regulations under AS 44.62.040. The manual shall also provide 

detailed instructions and examples of informative summaries of the 

proposed actions required under AS 44.62.200(a)(3). 

* Sec. 3. AS 44.62 is amended by adding a new section to read: 

Sec. 44.62.065. GOVERNOR'S SIGNATURE. A regulation or order of 

repeal is not valid unless the governor has approved its adoption in 

writing. The lieutenant governor may not accept a regulation or order 

of repeal for filing under AS 44.62.040 unless it is accompanied by 

the governor's approval of adoption. This section also applies to 

regulations exempted from submission to the lieutenant governor under 
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* Sec. 4. A S  4 4 . 6 2 . 1 0 0 ( a )  is a m e n d e d  to read:

(a) E x c e p t  as p r o v i d e d  in (c) of this section, [THE] f i l i n g  of a 

c e r t i f i e d  c o p y  of  a  r e g u l a t i o n  or a n  o r d e r  of  r e p e a l  b y  t he l i e u t e n a n t  

g o v e r n o r  r a i s e s  t he r e b u t t a b l e  p r e s u m p t i o n s  that

(1) it w a s  d u l y  adopted;

(2) it w a s  d u l y  f i l e d  a n d  m a d e  a v a i l a b l e  f or p u b l i c  i n­

s p e c t i o n  at the d a y  a nd h o u r  e n d o r s e d  o n  it;

(3) all r e q u i r e m e n t s  of this c h a p t e r  a n d  the r e g u l a t i o n s  

r e l a t i v e  to the r e g u l a t i o n  h a v e  b e e n  c o m p l i e d  with;

(4) the text of the c e r t i f i e d  copy of a r e g u l a t i o n  or o r d e r  

of  r e p e a l  is the text of the r e g u l a t i o n  or  o r d e r  of r e p e a l  as a d o pted.

* Sec. 5. AS  4 4 . 6 2 . 1 0 0  is a m e n d e d  by a d d i n g  a n e w  s u b s e c t i o n  to read:

(c) A  p r e s u m p t i o n  d e s c r i b e d  u n d e r  (a) of this s e c t i o n  is n o t  

a p p l i c a b l e  if the l e g i s l a t u r e  has a d o p t e d  a s p e c i a l  c o n c u r r e n t  r e s o l u­

t i o n  d e t e r m i n i n g  that a r e g u l a t i o n  is no t  w i t h i n  t he p r o c e d u r a l  o r  

s u b s t a n t i v e  a u t h o r i t y  d e l e g a t e d  to the a g e n c y  a n d  d i s a p p r o v i n g  its e n­

forc ement. T h e  l i e u t e n a n t  g o v e r n o r  s h all i n c l u d e  t he r e s o l u t i o n  in  

the p e r m a n e n t  file of the c e r t i f i e d  copies of r e g u l a t i o n s  a n d  o r d e r s  

of r e p e a l  u n d e r  AS  4 4 . 6 2 . 0 8 0  a n d  s h a l l  p u b l i s h  n o t i c e  of  th e  r e s o l u­

ti o n  in  the a d m i n i s t r a t i v e  code a nd t he a d m i n i s t r a t i v e  j o u r n a l .  A f t e r  

th e  f i l i n g  o f  a r e s o l u t i o n  d i s a p p r o v i n g  a r e g u l a t i o n ,  the b u r d e n  is 

u p o n  t he a g e n c y  in a ny p r o c e e d i n g  f o r  j u d i c i a l  r e v i e w  or  f o r  e n f o r c e­

me n t  of the r e g u l a t i o n  to e s t a b l i s h  that the w h o l e  or p o r t i o n  of the 

r e g u l a t i o n  o b j e c t e d  to is w i t h i n  t he p r o c e d u r a l  a n d  s u b s t a n t i v e  a u­

tho r i t y  d e l e g a t e d  to the agency.

* Sec. 6. AS 4 4 . 6 2 . 2 0 0 ( a )  is a m e n d e d  to read:

(a) T h e  n o t i c e  of p r o p o s e d  ad o p t i o n ,  a m e n d m e n t ,  o r  r e p e a l  of a 

r e g u l a t i o n  s h all i n c l u d e
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l AS 44.62.040(a). 

2 * Sec. 4. AS 44.62.lOO(a) is amended to read: 

3 (a) Except as provided in (c) of this section, [THE] filing of a 

4 certified copy of a regulation or an order of repeal by the lieute~ant 

5 governor raises the rebuttable presumptions that 

(1) it was duly adopted; 6 

7 (2) it was duly filed and made available for public in-

8 spection at the day and hour endorsed on it; 

9 (3) all requirements of this chapter and the regulations 

10 relative to the regulation have been complied with; 

11 

12 

13 

14 

(4) the text of the certified copy of a regulation or order 

of repeal is the text of the regulation or order of repeal as adopted. 

* Sec . 5. AS 44.62.100 is amended by adding a new subsection to read: 

(c) A presumption described under (a) of this section is not 

15 applicable if the legislature has adopted a special concurrent resolu-

16 tion det~rmining that a regulation is not within the procedural or 

17 substantive authority delegated to the agency and disapproving its en-

18 forcement. The lieutenant governor shall include the resolution in 

19 the permanent file of the certified copies of regulations and orders 

20 of repeal under AS 44.62.080 and shall publish notice of the res olu-

21 tion in the administrative code and the administrative journal. After 

22 the filing of a resolution disapproving a regulation, the burden is 

23 upon the agency in any proceeding for judicial review or for enforce-

24 ment of the regulation to establish that the whole or portion of the 

25 regulation objected to is within the procedural and substantive au-

26 thority delegated to the agency. 

27 * Sec, 6, AS 44.62.200(a) is amended to read: 

28 (a) The notice of proposed adoption, amendment, or repeal of a 

29 regulation shall include 
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V. •->.

1 (1) a s t a t e m e n t  of the time, place, a n d  n a t u r e  of  p r o ceed-

2 ings f o r  a d o p tion, am e n d m e n t ,  or  r e peal of the reg u l a t i o n ;

3 (2) r e f e r e n c e  to the a u t h o r i t y  u n d e r  w h i c h  the r e g u l a t i o n

4 is p r o p o s e d  a n d  a r e f e r e n c e  to the p a r t i c u l a r  c ode s e c t i o n  or o t h e r

5 p r o v i s i o n s  of l aw w h i c h  are b e i n g  imp l e m e n t e d ,  i n t e r p r e t e d ,  or  m a d e

6 s p e cific;

7 (3) an i n f o r m a t i v e  s u m m a r y  of t he e f f e c t  of  t he p r o p o s e d

8 [ S U B J E C T  OF] a g e n c y  a c t i o n  on p e r s o n s  s u b ject to or  a f f e c t e d  by the

9 p r o p o s e d  action; the s u m m a r y  m u s t  i n c l u d e  a d e s c r i p t i o n  of the

10 s u b s t a n c e  of e a c h  r e p e a l e d  r e g u l a t i o n  and a s h ort a n a l y s i s  of  the

11 e f fect of  the r e p e a l ;

12 (4) o t h e r  m a t t e r s  p r e s c r i b e d  by  a s t a t u t e  a p p l i c a b l e  to the

13 s p e c i f i c  a g e n c y  or to the s p e c i f i c  r e g u l a t i o n  or class of r e g u l a t i o n s ;

14 (5) a s u m m a r y  of  the fiscal i n f o r m a t i o n  r e q u i r e d  to be

15 p r e p a r e d  u n d e r  AS 44 . 6 2 . 1 9 5 .

16 *  Sec. 7. Th e  a m e n d m e n t s  m a d e  to A S  44.62. >40 by sec. 1 of this A c t  and

17 AS  4 4 . 6 2 . 0 6 5  e n a c t e d  by sec. 3 of this A c t  a p p l y  to r e g u l a t i o n s  a d o p t e d  on

18 o r  a f t e r  the e f f e c t i v e  d a t e  of  this Act. The a m e n d m e n t s  m a d e  to AS  4 4 . 6 2 . -

19 200 by sec. 6 of this A c t  a p p l y  to n o t i c e s  of p r o p o s e d  a c t i o n  p u b l i s h e d  on

20 or  a f t e r  the e f f e c t i v e  d a t e  of this Act.

©
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(1) a statement of the time, place, and nature of proceed­

ings for adoption, amendment, or repeal of the regulation; 

(2) reference to the authority under which the regulation 

is proposed and a reference to the particular code section or other 

provisions of law which are being implemented, interpreted, or made 

specific; 

(3) an informative summary of the effect of the proposed 

(SUBJECT OF] agency action on persons subject to or affected by the 

proposed action: the summary must include a description of the 

substance of each repealed regulation and a short analysis of the 

effect of the repeal; 

(4) other matters prescribed by a statute applicable to the 

specific agency or to the specific regulation or class of regulations; 

(5) a summary of the fiscal information required to be 

prepared under AS 44.62.195. 

16 * Sec, 7. The amendments made to AS 44.62. ,40 by sec. 1 of this Act and 

17 AS 44.62.065 enacted by sec. 3 of this Act apply to regulations adopted on 

18 or after the effective date of this Act, The amendments made to AS 44.62.-

19 200 by sec. 6 of this Act apply to notices of proposed action published on 

20 or after the effective date of this Act. 
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