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The Finance Committee has considered HB 389

"An Act relating to recovery of state costs for oil and hazardous substance
releases; and providing for an effective date."

RECOMMENDS:
mp<] replace with _ 06 Pcfrbyj (-U - [Na the same title
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do pass
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[ ] individual recommendations
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1988 LG I6LAT A s 0 UBLISH DATE: HOUSE /1168

FISCAL NOTE

REQUEST.
Revision Date: 29 January 1988 _ Agency Affected: DEC, Dept, of Law
Title: An Act Relating to 0il and rriie DEC/Environmental Quality

Hazardous Substance Cleanup Costs

sP°nsor: vern . Components
Requestor: ansp flesmircts :

EXPENDITURES/REVENUES:  (ThousandsofDollars)

OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 0 0

CAPITAL 0 0 0 0 0
REVENUE

FUNDING: (ThousandsofDollars)

GENERALFUND

FEDERAL FUNDS

OTHER —_ |].
TOTAL

POSITIONS: None

FULL-TIME j
PART-TIME
TEMPORARY !

ANALYSIS @ (Attach aseparate page if necessary)

The bill will not increase state expenditures. Over the long run, it will
likely decrease state expeditures for spill cleanup.

Prepared by: Amy D. Kyle Phone: 465-2600
Division : Commissioner's O ffice Date: 29 January 1988
Approved by Commissioner: [7A Date:

Agency: Department of Environrtenta.ljConservation

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget . :
Impacted Agency(ies) Pe— — of — m



Offered: 3/24/88 g00298hB
Referred: Finance

Original sponsors: Rules/Governor

IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 389 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to recovery of state costs for oil
and hazardous substance releases; and providing for
an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 46.08 is amended by adding a new section to read:

Sec. 46.08.075. LIENS AGAINST PROPERTY AS SECURITY FOR STATE
EXPENDITURES. (@) The state has a lien for expenditures by the state
from the oil and hazardous substance release response fund or from any
other state fund, for the containment, cleanup, or mitigation of oil
or hazardous substance spills, against all property owned by a person
who 1is determined by the commissioner to be liable for the expendi—
tures under this chapter, AS 46.03, AS 46.04, 42 U.S.C. 9607, or other
state or federal law. The lien includes interest, at the maximum rate
allowable under AS 45.45.010(a), from the date of the expenditures.

(b) A lien established under this section against real property
is not effective unless

(1) a certificate of lien 1is recorded in the district
recorder®"s office for the district in which the property is located,
describing the property and stating the amount of the lien, the name
of the owner as grantor, and, if known, the name of the person causing
the oil or hazardous substance release; and

(2) the commissioner sends a copy of the certificate by
certified mail to the persons described in (1) of this subsection and

to all other persons of record holding an interest in the property.

HB0389B 1- CSHB 389(Jud)



(c) When any amount with respect to which a lien has been re—
corded under this section has been paid or reduced, the commissioner
shall, upon request of the property owner, issue a certificate dis—
charging or partially releasing the lien. That certificate may be
recorded in the office where the certificate of lien was recorded.

(d) A person with an ownership interest in property against
which a lien is recorded may bring an action in the superior court to
require that the lien be released. The lien shall be released if the
court finds that the owner of the property is not liable for the costs
of the state in connection with containment, cleanup, or mitigation of
the oil or hazardous substance release.

* Sec. 2. This Act takes effect immediately under AS 01.10.070(c).

CSHB 389(Jud) - HB0389B
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IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 389 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA

FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to recovery of state costs for oil
and hazardous substance releases; andproviding for

an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 46.08 is amended by adding a new sectionto read:

Sec. 46.08.075. LIENS AGAINST PROPERTY AS SECURITY FOR STATE
EXPENDITURES. (a) The state has a lien for expenditures by the state
from the oil and hazardous substance release response fund or from any
other state fund, for the containment, cleanup, or mitigation of oil
or hazardous substance spills, against all property owned by a person
who 1is determined by the commissioner to be liable for the expendi-
tures under this chapter, AS 46.03, AS 46.04, 42 U.S.C. 9607, or other
state or federal law. The lien includes interest, at the maximum rate
allowable under AS 45.45.010(a), from the date of the expenditures.

(b) A lien established under this section against real property
is not effective unless

(1) a certificate of lien is vrecorded 1in the district
recorder®s office for the district in which the property is located,
describing the property and stating the amount of the lien, the name
of the owner as grantor, and, if known, the name of the person causing
the oil or hazardous substance release; and

(2) the commissioner sends a copy of the certificate by
certified mail to the persons described in (1) of this subsection and

to all other persons of record holding an interest in the property.

HB0389B -1- CSHB 389(Jud)



(c) When any amount with respect to which a lien has been re—
corded under this section has been paid or reduced, the commissioner
shall, upon request of the property owner, issue a certificate dis—
charging or partially releasing the lien. That certificate may be
recorded in the office where the certificate of lien was recorded.

(d) A person with an ownership 1interest 1in property against
which a lien is recorded may bring an action in the superior court to
require that the lien be released. The lien shall be released if the
court finds that the owner of the property is not liable for the costs
of the state in connection with containment, cleanup, or mitigation of
the oil or hazardous substance release.

* Sec. 2. This Act takes effect immediately under AS 01.10.070(c).

CSHB 389(Jud) -2- HB0389B
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1988 LEGIELAT A Ehs10n S e /88

FISCAL NOTE

REQUEST:
Revision Date: 29 January 1988__  * Agency Affected: DEC, Dept, of Law
Title: An Act Relating to Oil and BRU : PEC/Environmental Quality

Hazardous Substance Cleanup Costs
sponsor:  (GOVEINOr

Requestor: Hnnse Resnurr.es

Components:.

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93

PERSONAL SERVICES
TRAWT
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 U 0

CAPITAL 0 0 0 0 0 0

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND

FEDERAL FUNDS

OTHER U

TOTAL U n 0 0 0

POSITIONS: None

FULL-TIME
PART-TIME
TEMPORARY

ANALYSES : (Attach aseparate page if necessary)
The bill will not increase state expenditures. Over the long run, it will
likely decrease state expeditures for spill cleanup.

Prepared by : Amy D. Kyle Phone:, 465-2600
Division : Commissioner®s Office Date: _ 29 January .7988

Approved by Commissioner: ,./fcrfez&j/J* 1jh.

. Date:
Agency: Department o#f Environmental IConseCm.tJ.pn.

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) page of



STEVE COWPER, GOVERNOR

POSITION PAPER
CS HB 389 (Judiciary)

CONTACT: AMY D. KYLE April 6, 1988
465-2600

Title

An act relating to recovery of state costs for oil and hazardous
substance releases; and providing for an effective date

Effect of the bill

The bill would enable the state to file a lien against assets of
a responsible party to recover its costs for cleanup of oil and
hazardous waste sites, in cases where the responsible party
declares bankruptcy. At present, the Department must first
secure a judgement through the court and then participate in the
bankruptcy proceeding.

Department Position

The bill was introduced at the request of the Governor upon the
recommendation of the Department of Law. The Department supports
the bill. The bill was amended in the Judiciary Committee to
provide that the state be allowed to obtain a lien, but not a
priority lien. The rationale for the change was that a state
claim should not supercede pre-existing secured claims. Even
with this change, the bill will still provide the state with an
enhanced capacity to recover costs.

The state is seeing increasing numbers of cases where entities
that are responsible for improper waste disposal declare
bankruptcy. In such cases, the state would have to foot the
bill for necessary site cleanup costs. This bill would help the
state recover such costs in a bankruptcy proceeding. Similar
legislation has been adopted by several other states and
recommended by the U.S. Supreme Court.

Fiscal Effect
There will be no additional costs associated with this bill. The

legislation should reduce State expenditures for cleanup over the
long term. The Department has provided a zero fiscal note.



Alaska State Legislature
Representative Mike Davis District 19

P.0. Box V Interim Office:
Juneau, Alaska 99811 P.0. Box 81435
(907) 456-4930/4941 Fairbanks, Alaska 99708

(907) 456-8161

MEMORANDUM

To Chair House Finance Committee

From: Rep. Dal
Date: March 25, 1988

Re: HB 389

I would like to request that you schedule HB 389, An act
relating to recovery of state costs for oil and hazardous
substance releases. HB 389 gives the state the ability to
recover its costs for clean up of oil and hazardous waste
sites in cases where the responsible party declares
bankruptcy.

The original bill gave the state a priority lien. The House
Judiciary committee amended the bill to give the department
the ability to file a lien in sequence with other secured

creditors.

Presently, the Department has to go to court to secure a
judgment to recover costs which is extremely time consuming.
If this bill were passed, an immediate right to file a lien
without first having to secure judgement.



SUPREME COURT OF THE UNITED STATES

No. 83-1020

OHIO, PETIg IQO{FENTE\QLH@/H_EFAFEQVACS, DBA

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE SIXTH CIRCUIT

[Januar y 9, 1985]

J stice O’Connor, concurring.
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2 OHIO V. KOVACS
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NOTE: Where it li feuible, t syllabus (heidnou) will be released, aa is
being done in connection with this case, at tha time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but haa been pre—
pared by the Reporter of Decisions for the convenience of the reader. See
UniUd StaUt v. Detroit Lumbtr Co.. 200 (. S. 221, 337.

SUPREME COURT OF THE UNITED STATES

Syllabus

OHIO v. KOVACS, vea B & W ENTERPRISES et aL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SIXTH CIRCUIT

No. 83-1020. Argued October 10, 1984—Decided January 9, 1985

Petitioner State of Ohio obtained an injunction in state court ordering re-
spondent and other defendants to clean up a hazardous waste disposal
site. When the injunction was not complied with, the State obtained the
appointment in state couxt of a receiver, who was directed to take pos-
session of the defendants' property and other assets and to implement
the injunction. The receivertook possession of the site but had not com-
pleted his tasks when respondent filed a personal bankruptcy petition.
Seeking to require part of respondent’s postbankruptcy income to be ap-
plied to the receiver's unfinished tasks, the State filed a motion in state
court to discover respondent’s income and assets. At respondent’s re-
quest, the Bankruptcy Court 3tayed these proceedings. The State then
filed a complaint in the Bankruptcy Court seeking a declaration that re-
spondent's obligation under the state injunction was not dischargeable in
bankruptcy because it was not a “debt" or “liability on a claim” within
the meaning ofthe Bankruptcy Code. For bankruptcy purposes, a debt
is a liability on a claim. Section 101(4)(B) of the Bankruptcy Code in
pertinent part defines a claim as the “right to an equitable remedy for
breach of performance if such breach gives rise to a right of payment,
whether or not such right to an .equitable remedy is reduced to judg-
ment, fixed, contingent, matured, unmatured, disputed, undisputed, se-
cured, or unsecured.” The Bankruptcy Court ruled against the State,
as did the District Court. The Court of Appeals affirmed, holding that
the State essentially sought from respondent only a monetary payment
and that such a required payment was a liability on a claim that was dis-
chargeable under the Bankruptcy Code.

Held:

1. The fact tliat the Army Corps of Engineers, using funds recovered
from those concerns that generated the wastes in question, has removed



n OHIO v. KOVACS

Syllabus

the wastes from the site does not render the case moot. The State still
has a stake in the outcome of the case based on its claim that the removal
of the wastes did not satisfy all of respondent's obligation to clean up the
site since the ground remains permeated with toxic materials that must
be removed to as oid further pollution. P. 3.

2. Respondent's obligation under the injunction is a "debt” or "liability
on a claim” subject to discharge under the Bankruptcy Code. Contrary
to the State’s contention, there is no indication in the language of
8§ 10K4XB) that the right to performance cannot be a Haim unless it
arises from a contractual arrangement. Moreover, it is apparent that
Congress desired a broad definition of a “claim” and knew how to limit
the application of a provision to contracts when it desired to do so.
Where it ia dear that what the receiver wanted from respondent after
bankruptcy was the money to defray cleanup costs, the Court of Appeals
did not err in concluding that the cleanup order had been converted into
an obligation to pay money, an obligation that was dischargeable in bank-
ruptcy. Pp. 3-9.

717 F. 2d 984, affirmed.

White,J., delivered the opinion for a unanimous Court. O’Connor,]J.,
filed a concurring opinion.
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SUPREME COURT OF THE UNITED STATES

No. 83-1020

OHIO v. WIENM%REIEE OVACS, ava B&W

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE SIXTH CIRCUIT

(Januar y 9, 1985]

Justice White delivered the opinion of the Court.
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*Kovacs originally filed a reorganization petition under Chapter 11 of
the Bankruptcy Code, 11 U. S. C. 51101 etseq., but converted the petition
to a liquidation bankruptcy under Chapter 7. See 11 U. S. C. §1112.

‘The Bankruptcy Court held that the requested hearing was an effort
to collect money from Kovacs in violation of the automatic stay provision.
See 11 U. S. C. 5362. It entered a specific stay as well The District
Court affirmed, ruling that Ohio waa trying to enforce a judgment obtained
before filing of the bankruptcy petition. The Court of Appeals for the
Sixth Circuit also found the hearing barred. In re Kovacs, 681 F. 2d 454
(1382). Inthat court's view, while 8362(b) allowed governmental units to
continue to enforce police powers through mandatory injunctions, it denied
them the power to collect money in their enforcement efforts. Because of
the later filing by Ohio of a complaint to declare that Kovacs® obligations
were not claims under bankruptcy, we granted certiorari, vacated the
judgment of the Court of Appeals, and remanded to that court to consider
whether the dispute over the stay was moot. 459 U. S. US7 (1983). As
far as we are advised, the Court of Appeals hss taken no action on the
remand.
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"H. R. Rep. N0.95-555, p. 309 (1977); S. Rep. No. 95-989, p. 21 (1978).
See 2 R. Levin &K. Klee, Collier oa Bankruptcy 1101-.04,101-16.4 (15th
ed. 1984).

‘See 11 U. S. C. 5365 (assumption or rejection of executory contracts
and leases).

" Congress created exemptions from discharge for claims involving pen-
alties and forfeitures owed to a governmental unit, 11 U. S. C. 5523(a)(7),
and for claims involving embezzlement and larceny. 5523(a)(4). If a
bankruptcy debtor has committed larceny or embezzlement, giving rise to
a remedy of either damages or equitable restitution under state law, the
resulting liability for breach of an obligation created by law is clearly a
claim which is nonJischargeable in bankruptcy.

'H. R. 8200, 95th Cong., 1st Sess., 309-310 (House Committee print
1977), as reported September 8,1977.

TSee S. 2266, 95th Cong., 1st Sess., 299 (1977), as introduced October
31, 1977.
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1124 Cong. Rec. 32393 (1978) (remarks of Rep. Edwards); see also id.,
at 33992 (remarks of Sen. DeConcmi).

*More fully 3tated, the Bankruptcy Court's observations were:

“What is at stake in the present motion is whether defendant's bank-
ruptcy-will discharge the affirmative obligation imposed upon him by the
Judgment Entry, that he remove and dispose of all industrial and/or other
wastes at the subject premises. If plaintiffis successful here, it would be
able to levy on defendant's wages, the action prevented by our Prior De-
cision, after defendant's bankruptcy case is closed and/or the stay of 11
U. S. C. 5362 aa interpreted by our Prior Decision is no longer in force.
The parties have crystallized the issue here in simple fashion, plaintiff
stoutly insisting that the just identified affirmative obligation is not a mon-
etary obligation, while defendant says that it Is. The problem arises, of




83-1020— OPINION

OHIO V. KOVACS 7

The D strict Court aﬁrr rrmarr y beca se It was bound
w er or int rrorornron
fate Was

nt as aIternatrve 0 re ovacs erso
ormheo alions | s Injunction, 10 1o
theryise, the trrct Court n ubve on-
g&essc eIn ec?ulrOn %BNGF ors .rF?% ejecting the
R o T p 11 r]to i \Aes at-

tates msrster}cercte at It

tempting to entorce, an aIternatrve t to payment:
“Ohio does not suooest that Kova le of person-
ﬁ clean Lﬁg r}rrrronmenteiclS ge ave
case oclﬂmst elsna tenatrerr ar;
ova arIedo ave,

stae recerve fota controlo Kovacs
hro ater used state | discover ovacs

etition | me Io nt statusr P
% empt tgjo ut re §
orrrence | ri% |%

ey payment o e pelets
Feanup FITOTEY payre

course, because it is not stated as a monetary obligation. Essentially for
this reason plaintiffargues that it is not a monetary obligation. Yet plain-
tiff in discussing the background for the Judgment Entry 3ays that it ex-
pected that defendant would generate sufficient funds in his ongoing busi-
ness to pay for the clean-up. Moreover, we take judicial notice that
plaintiff sought discovery with respect to defendant's earnings, the matter
dealt with in our Prior Decision, forthe purpose oflevying upon his wages,
a technique which has no application other than in the enforcement of a
money judgment. There is no suggestion by plaintiff that defendant can
render performance under the affirmative obligation other than by the pay-
ment of money. We therefore conclude that plaintiff has a claim against
defendant within the meaning of 11 U. S. C. 5101(4), and that defendant
owes plaintiff a debt within the meaning of 11 U. S. C. §101(11). Fur-
thermore, we have concluded that that debt is dischargeable.” 29 B. R.,
at 818.
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“We were advised at oral argument that the receiver at that time was
still in possession of the site, although he was contemplating terminating
the receivership. Tr. of Oral Arg. 4,56-57. We were also advised that it
was difficult to tell exactly who owned the property at 500 Ford Boulevard
and that although the trustee did not formally abandon the property, he did
not seek to take possession ofit. Id., at 55, 58.

“The State relies on Penn Terra, Ltd. v. Department of Environmental
Resources, 733 F. 2d 267 (CA3 1984). There, the Court of Appeals for the
Third Circuitheld that the automatic stay provision of 11 U. S. C. §362 did
not apply to the State's seeking an injunction against a bankrupt to require
compliance with the environmental laws. This was held to be an effort to
enforce the police power statutes ofthe State, nota suitto enforce a money
judgment. Butin that case, there had been no appointment of a receiver
who had the duty to comply with the state law and who was seeking money
from the bankrupt. The automatic stay provision does not apply to suits
to enforce the regulatory statutes ofthe State, but the enforcement of such
a judgment by seeking money from the bankrupt—what the Court of Ap-
peals for the Sixth Circuit concluded was involved in this case—is another
matter.
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aThe commencement of a case under the Bankruptcy Act creates an es-
tate which, with limited exceptions, consists of all of the debtor's property
whereverlocated. 11U. S. C. §541. The trustee, whois to be appointed
promptly in Chapter 7 cases, is charged with the duty of collecting and re-
ducing the property of the estate and is to be accountable for all of such
property. 11 IT. S. C. 5704. A custodian of the debtor's property ap-
pointed before commencement of the case is required to deliver the debt-
or's property in his custody to the trustee, unless the bankruptcy court
concludes that the interest of creditors would be better served by permit-
ting the custodian to continue in possession and control of the property.
11 U. S. C. 9543. Afternotice and hearing, the trustee may abandon any
property of the estate that is burdensome to the estate or that is of in-
consequential value to the estate. 11U. S. C. 9554. Such abandonment
is to the person having the possessory interest in the property. S. Hep.
No. 95-989, p. 92 (1978). Property thatis scheduled butnot administered
is deemed abandoned. 11 U. S. C. 9554(c). Had no receiver been ap-
pointed prior to Kovacs' bankruptcy, the trustee would have been charged
with the duty of collecting Kovacs' nonexempt property and administering
it |Ifthe site at issue were Kovacslproperty, the trustee would shortly
determine whether it was of value to the estate. If the property was
worth more than the costs ofbringing itinto compliance with state law, the
trustee would undoubtedly sell it for its net value, and the buyer would
clean up the property, in which event whatever obligation Kovacs might
have had to clean up the property would have been satisfied. Ifthe prop-
erty were worth less than the cost of cleanup, the trustee would likely
abandon it to its prior owner, who would have to comply with the state
environmental law to the extent of his or its ability.
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68-46-209 SAFETY AND HEALTH 540

water by the department of health and environment or the federal environ-
mental protection agency under the authority ofthe Safe Drinking W ater Act.
All.such tests shall be paid for by such county. [Acts 1983, ch. 423, § 8.]

Compiler®s Notes. Concerning the Safe name is codified in part 7, chapter 13 of this
Drinking Water Act referred to in subsection title.
(), the federal act by that name iscompiled in Section to Section References. This sec-
U.S.C. in various sections throughout titles 5, tion is referred to in 5 68-46-210.
21, and 42, and the Tennessee act of the same

68-46-209. Liens on property. — (a) Whenever a hazardous substance
site is placed on the list of hazardous substance sites pursuant to
8§ 68-46-206(e), or whenever the commissioner otherwise begins to expend
money for investigation, identification, containment or clean up of a particu-
lar site under this part, the commissioner may file a notice with the office of
the register of deeds of the county in which the property lies.

(b) Within one (1) year after the completion of a project to contain or clean
up the hazardous substance at a particular site under this part, the commis-
sioner shall itemize the money so expended and shall file a statement thereof
in the office of the register of deeds of the county in which the property lies,
together with notarized appraisals by an independentappraiser ofthe value of
the property before and after the clean up work performed at the site, if the
money so expended shall result in a significant increase in property values.
Such statement shall constitute a lien upon such land. The lien shall not
exceed the amount determined by the appraisal to be the increase in the
market value of the property as a result of the clean up work.

(c) Ifthe property owner is aggrieved by the amount of the lien filed under
subsection (a), the property owner may cause another appraisal to be per-
formed by an independent appraiser and may submit the matter to the chan-
cery court of the county in which the property is located to determine the
appropriate amount of the lien. A decision of that court may be appealed
according to the Tennessee Rules of Appellate Procedure.

(d) The lien provided in this section shall be entered in the records of the
register of deeds of the county in which the property lies. Such statements
shall constitute a lien upon such property as of the date the notice is filed
pursuant to subsection (a), and shall have priority as a lien second only to tax
liens. Such a lien shall be satisfied to the extent of the value of the consider-
ation received at the time of transfer of ownership, and if the lien is not fully
satisfied at the time oftransfer, it shall remain a lien on the property until it
is fully satisfied.

(e) A form of notice substantially as follows is sufficient to comply with
subsection (a):

NOTICE OF LIEN UNDER
HAZARDOUS WASTE MANAGEMENT ACT OF 1983

Name oftitleholder(s)
PrOPErtY @0 0 @SS ittt ettt bbb e
Description of property subject to possible lien sufficient to identify

SUCKH P IO P @Y ettt ettt bt e e eae
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Date, signature, and address of the Commissioner or his authorized
(o R o 1= =TSSR
The register of deeds shall note the date and time of filing, and an appropriate
registration number, and shall record the notice in the lien book in the office
of the register.

(f) The effective date of all prior liens claimed under this chaptershall be
unaffected by the 1986 amendment to this section if anotice is filed inaccor-
dance with subsection (a) of this section on or before December 31, 1986.
which notice shall set forth, in addition to the information required by subsec-
tion (e) hereof, the claimed effective date of the lien if earlier than the date of
the filing of the notice. After December 31, 1986, all claimed liens shall be
effective as of the date the notice is filed pursuant to subsection (a). (Acts
1983, ch. 423, § 9; 1986, ch. 528, § 11

Compiler™s Notes. Acts 1986, ch. 528, K 1,
added (a), (e), and (0 and amended (d).

68-46-210. Responsible waste disposal incentive fund. — (a) There is
created a special agency account in the general fund to be known as the
"responsible waste disposal incentive fund.”

(b) There is appropriated to the responsible waste disposal incentive fund
the sum of five hundred thousand dollars ($500,000) for fiscal year 1983-1984
and there shall be appropriated the sum ofone million five hundred thousand
dollars ($1,500,000) for fiscal year 1984-1985.

(c) Interest accruing on investments and deposits of such fund shall be
returned to it and remain a part of such fund.

(d) Any unencumbered and any unexpended balance ofthis fund remaining
at the end of any fiscal year shall not revert to the general fund, but shall be
carried forward until expended in accordance with the provisions of this sec-
tion.

(e)(1) The board shall promulgate rules and regulations in accordance with
the provisions of the Uniform Administrative Procedures Act, compiled in
title 4, chapter 5, to establish eligibility requirements for a local government
to receive the money deposited in the responsible waste disposal incentive
fund.

(2) At a minimum, for a local government to be eligible to receive such
funds, the commercial facility must be located within the jurisdiction of such
local government, such facility must have a permit to operate pursuant to the
provisions of § 68-46-108, such facility must be constructed and operational
and the following standards must be met:

(A) The facility is multi-purpose with both land disposal capability and
facilities for advanced technolog)', high-temperature thermal treatment;

(B) The facility has a minimum design capacity to operate for twenty (20)
years;

(C) The facility is operated pursuant to the provisions of part 1 of this
chapter; and

(D) The local government with jurisdiction over the facility does not have
any zoning requirement, subdivision regulation, ordinance, regulation or



RS 3011496 minerals, oil. and gas

compel cleanup or containment consistent with regulations and guidelines established by
the secretary.

E. (1) When a site has been declared an abandoned hazardous waste site, the secre-
tary is authorized to undertake the physical control, containment wtd-chramrpTor closure
of the abandoned hazardous waste site and may retain personnel for these purposes who
shall operate under his direction.

(2) In all cases in which the secretary proposes to treat, store, or dispose of hazardous
wastes at the abandoned hazardous waste site, he shall prepare a closure plan setting
forth how the site will be closed. The secretary shall provide an opportunity for the
public to submit comments about the plan. The secretary shall provide adequate notice to
the public of any public hearings on the closure plan by placing a notice in the general
circulation newspaper of the parish in which the hearing is to be held. If the secretary
determines that immediate action is required to secure the site or dispose of any waste in
order to protect the health or safety of persons affected by the site or its contents or to
protect the environment, he may take such action prior to submission of the plan and may
subsequently submit a plan detailing emergency actions taken and those actions which he
will be taking in the future.

(3) The secretary shall have authority to implement the closure plan and to take all
actions including erecting fences, signs, gates, levees, and monitoring devices as are
reasonably necessary to secure the site and prevent unauthorized or inadvertent entry.

F. (1) The secretary, by recording the declaration of abandonment in the mortgage
records of the parish where the property is located, may create a liejL-against property
declared to be abandoned to the extent of the expenditures by the state necessary to
remedy the problem or to the extent of the appraised value after said expenditures,
whichever is less. The secretary may provide in the declaration that the lien is limited to
certain portions of property declared to be abandoned and may provide that a lien shall
not be recorded against property of a person that the commission finds was in no way
responsible for the spill or accident causing the damage requiring the expenditure of
money from the fund. The filing of a sworn statement of the amount expended perfects
the lien retroactively to the date of the recordation of the declaration.

(20  Subsequent to a declaration of abandonment, a person whose property has been
declared to be abandoned and against which a lien has been created thereby may apply to
the secretary or file an action in the district court to require that the clerk erase the lien
from the records if the secretary or the court finds that the spill was in no way caused by
any action or negligence on the part of the person who is the owner of the property
subject to the lien or may file an action to have the debt reduced to the appraised value of
the property.

Added by Acts 1384, No. 674, 81.

§ 1149.7. Hazardous Waste Assessment Report; requirements; submission

A. The secretary is hereby authorized and mandated to develop a comprehensive
evaluation of hazardous waste in Louisiana, and to issue such evaluation in the form of a
report as provided for herein. The office of solid and hazardous waste shall assist the
secretary in the development and on-going update of the report

B. Prior to January 31, 1986, the secretary shall present a report as authorized in
Subsection A of this Section to the Senate and House Natural Resources Committees.
The report shall, at a minimum, provide the following information:

(1) An inventory of the known hazardous waste sites in Louisiana, including:

(a) The types of wastes as determined by the secretary to be present in the waste
sites.
(b) An estimate of the amount of each type of waste in a waste site as may be
reasonably determined by the secretary.
322
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Code of Massachusetts Regulations When trade secrets may be disclosed b>
Department of environmental quality engi* department, see 310 CMR 3.21.

neering,

Availability of public records to genera® pub—
lic, see 310 CMR 3.10.

§13. Judgment; interest; lien on property of persons liable

Any liability to the commonwealth under this chapter shall constitute a debt to the
commonwealth. Any such debt, together with interest thereon at the rate of twelve pei
cent per annum from the date such debt becomes due, shall constitute a lien on lal
property owned by persons liable under this chapter when a statement of claim naminf
such persons is recorded|>r tiled. A1t*th6"5If5TtesCribed in such statement comprises rea
property, the statement shall be recorded in each registry of deeds in the commonwealth
and shall also be registered in each registry district in which any person named in sue!
statement of claim holds record title to registered land as shown on the current index oi
registered land owners in such district. 'Hie land court certificate number of each sucl
owner shall be noted on the statement when presented for recording and each assistanl
recorder, upon receipt of such statement, shall note such statement on the owner’s
certificate of title. In the case of personal property, whether tangible or intangible, th<
statement shall be filed in accordance with the provisions of section 9-401 of chapter om
hundred and six. Any lien recorded, registered or filed pursuant to this section shall hav«
priority over any encumbrance theretofore recorded, registered or filed with respect V
any site, other than real property the greater part of which is devoted to single oi
multi-family housing, described in such statement of claim, but as to all other rea
property shall be subject to encumbrances or other interests recorded, registered or filec
prior to the record, registration or filing of such statement, and as to all other persona
property shall be subject to the priority rules of said chapter one hundred and six. Such
lien, other than a lien on real property the greater part of which is devoted to single oi
multi-family housing, shall continue in force with respect to any particular real o'
personal property until a release of the lien signed by the commissioner is recorded
registered or filed in the place where the statement of claim as to such property affectec
by the lien was recorded, registered or filed. In addition to discretionary releases o:
liens, the commissioner shall forthwith issue such a release in any case where the debt foi
which such lien attached, together with interest and costs thereon, has been paid o'
legally abated. This section shall not apply to any property, real or personal, tangible o
intangible, any money, fees, charges, revenues or otherwise, owned, payable to or by, hel<
in trust by or for, or otherwise owned, operated or managed by the Massachusetts
Municipal Wholesale Electric Company established pursuant to chapter seven hundrei
and seventy-five of the acts of nineteen hundred and seventy-five, Massachusetts munici
pal light departments organized under chapter one hundred and sixty-four or any othe
special law, or with respect to any property real or personal whatsoever of municipal ligh
departments administered pursuant to chapters forty-four and one hundred and sixty-fou
A. < Notwithstanding the foregoing, the aforesaid Massachusetts Municipal Wholesai
Electric Company and Municipal Light Departments shall use their authority as provide,
by applicable statutes to assess, contain, or remove any such oil or hazardous materia
release for which they are responsible under chapter twenty-one E.

Added by St.1983, c. 7, 85. Amended by SU983, c. 573, 83.

1983 Amendment. St.1983, c. 573, 83, an er, is filed within ninety days after the incu.
emergency act, approved Dec. 15, 1983, and by rence of costs and expenses™; rewrote the thir
84 made effective as of March 24, 1983, in the sentence, which prior thereto read; "In the cas
second sentence, substituted owned by for , Of rea]ppgpe” the statement shall be filed ii
and rights to rpg?:;gerty, real and personal, pres- accepted and recorded by thtle approgiiate regi

a

ently owned o er acquired, of the , substitut- .
ed "when" for “if "and "naming such persons is ", < deeds. > inserted the fourth sentenc.

recorded or filed" for “, describing the property designated the former firstand second sentenci
subject to the lienand signed by the commission- of the second paragraph as the sixth and seveni

50
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pollution or contamination or emergency results from the joint negligence or other actions
of two or more persons, firms or corporations, each shall be liable to the others fora pro
rata share of the costs of containing, and removing or otherwise mitigating tbe effects of
tbe same and for all damage caused thereby.

(b) No person, firm or corporation which renders assistance or advice in mitigating
or attempting to mitigate the effects of an actual or threatened discharge of oil or
petroleum or chemical liquids or solid, liquid or gaseous products or hazardous materials
or which assists in preventing, cleaning-up or disposing of any such discharge shall be
held liable, notwithstanding any other provision of law, for civil damages as a result of
any act or omission by him in rendering such assistance or advice, except acts or
omissions amounting to gross negligence or wilful or wanton misconduct, unless he is
compensated for such assistance or advice for more than actual expenses. For the purpose
of this subsection, “discharge” means spillage, uncontrolled loss, seepage or filtration
and “hazardous materials” means any material or substance designated as such by any
state or federal law or regulation.

(c) The immunity provided in this section shall not apply to (1) any person, firm or
corporation responsible for such discharge, or under a duty to mitigate the effects of such
discharge, (2) any agency ot instrumentality of such person, firm or corporation or (3)
negligence in the operation of a motor vehicle.

(1969, P.A. 765, S. 5; 1971. P.A. 872. S. 105; P.A. 79-605, S. 6, 17; PA. 83-374, S. 1, 2; PA. 86-239. S. 12,
14.)

H&ory: 1971 ict ttpUced reference to witer rwocrct* commiuwo in Subsec. (b) with refermie to eaviroom a tri
protectionmmmk ti iwr- p.A. 79-605 clarified provisions by adding references to containment ot mitigzboa of pofintnrt, o
“%lid, licuid or gaseous' products, to hmrdous wester, etc.; See. 25-54ffF transferred to See. 22%-<52 1a 1983; P A 83-374
replaced provisions re ligbility of pasocs, fomt tnd corpormau twining in cleaning ap or disposing of discharges
with new provisions sod defined “discharge™ and *2112116001 mueriii* and added Subsec. (©), rtchiding froa the immumrirs
provided those responsible for the discharge or those who are negligent ia (he opsitioa of a motor vetide; P A 86-239
amended Subsoc. (@) by nuhoriring mtinidpslities to be reimbursed for clean-up expenses.

Sec 22a-452a. State lien against real estate as security for amounts paid tr
clean up hazardous waste, (a) On and after June 3, 1985, any amount paid by the
commissioner of environmental protection pursuant to subsection (b) of section 22a-451
to contain and remove or mitigate the effects of a spill shall be a lien against the real estate
of tbe person causing such spill in accordance with the provisions of this section.

(b) A lien pursuant to this section shall not be effective unless (1) a certificate of lien
is filed in the land records of each town in which the real estate is located, describing the
real estate, the amount of the lien, the name of the owner as grantor and the name of the
person causing die spill, if known, and (2) the commissioner mails a copy of the
certificate to such persons and to all other persons of record holding an interest in such
real estate over which tbe commissioner's lien is endded to priority.

(c) Such lien shall take precedence over all transfers and encumbrances recorded on
or afterJune 3,1985, in any manner affecting such interest in such real estate or any part
of it on which the spill occurred or from which the spill emanated, or real estate which
has been included, within the preceding three years, in the property description of such
real estate and is contiguous to such real estate. This subsection shall not apply to real
estate which consists exclusively of residential real estate, including but not limited to,
residential units in any common interest community, as defined in section 47-202.
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(d) In the case of all other real estate, including real estate which consists exclusively
of residential real estate, including but not limited to, residential units in any common
interest community, as defined in section 47-202, the lien shall take precedence over any
transfer or encumbrance recorded after the commissioner files with the town clerk notice
of intent to file a lien on the land records in the town in which the real estate is located.

(e) When any amount with respect to which a lien has been recorded under the
provisions of this section has been paid or reduced, the commissioner, upon request of
any interested party, shall issue a certificate discharging or partially discharging such
lien, which certificate may be recorded in the same office in which the lien was recorded.
Any action for reduction or discharge of such lien or any appeal therefrom shall be in
accordance with the provisions of sections 49-35a to 49-35c, inclusive, except that the
forms prescribed in section 49-35a shall be modified as the court deems appropriate. Any
action for the foreclosure of such lien shall be brought by the attorney general in the name
of the state in the superior court for the judicial district in which the property subject to
such lien is situated, or, if such property is located in two or more judicial districts, in tbe
superior court for any one such judicial district, and the court may limit the time for
redemption or order the sale of such property or make such other or further decree as it
judges equitable.

(P-A. 84535 s. 7i P.A. 85443. S. 2, 5.

His»ry: P.A. 85-443 divided section iMo Subsets, and amended Subset, (i) to tppij sectica to tmoaBts paid after has
3, 1985, instend of October 1, 1984; inserted new provisions ts Subsec. (b) to require filing of toe lies is the town clat’a
office; amended Sebsec. (C) togive the lien precedence over trarsfers and encumbrances to propertyon which the spill oceantd
oremanated from three yean poor to the il except resicential real estate; inserted new provision U Subsec. (@) lo give th*
lien precedence over all trarsfers after filirg, and amended Subsee. (g) to authorize die comissioner o issied cohfiaae

prtially discharging the lien.

See, 22a-452b. Exemption. Notwithstanding any provision of the general statutes,
a mortgagee who acquires title to real estate by virtue of a foreclosure or tender of a deed
in lieu of foreclosure, shall not be liable for any assessment, fine or other costs imposed
by the state for any spill upon such real estate beyond the value of such real estate,
provided such spill occurred prior to the date of acquisition of title to such real estate by
such mortgagee.

(P-A. 85443. S. 3. 5)

Sec. 22a-452c. Definition of spill. For the purposes of sections 22a-452a and
22a-452b, “spill* means the discharge, spillage, uncontrolled loss, seepage or filtration
of oil or petroleum or chemical liquids or solid, liquid or gaseous products or hazardous
waste.

(P.A 85443, S. 1, 5.)

Sec, 22a-453. (Formerly Sec. 25-54gg). Coordination of activities with other
agencies. Contracts for services. The commissioner shall represent the state in its
relations with the federal government and with any municipality and with any regional or
interstate authority in all matters relating to oil or petroleum or chemical liquids or solid,
liquid or gaseous* products or hazardous wastes pollution or contamination or emergency
resulting from the discharge, spillage, uncontrolled loss, seepage or filtration of such
substance or material or waste. Said commissioner may enter into agreements with the
federal government, such municipalities or authorities, to coordinate supervisory
activities and, subject to adequate appropriations, share reasonable costs. The
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1 (c) of section 22a-56. Any
iis section shall be deposited in
t this section and shall be used
lissiouer pursuant to subsection
or mitigation.

P.A. 76-9. S. 1. 2i P.A. 79-605, S. 5. 17;
I; 84-370. S. 1. 6; P.A. 85-177.S. 1, 2;
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pollution or contamination or emergency results from the joint negligence or other actions
of two or more persons, firms or corporations, each shall be liable to the others for a pro
rata share of the costs of containing, and removing or otherwise mitigating the effects of
the same and for all damage caused thereby.

(b) No person, firm or corporation which renders assistance or advice in mitigating
or attempting to mitigate the effects of an actual or threatened discharge of oil or
petroleum or chemical liquids or solid, liquid or gaseous products or hazardous materials
or which assists in preventing, cleaning-up or disposing of any such discharge shall be
held liable, notwithstanding any other provision of law, for civil damages as a result of
any act or omission by him in rendering such assistance or advice, except acts or
omissions amounting to gross negligence or wilful or wanton misconduct, unless he is
compensated for such assistance or advice formore than actual expenses. For the purpose
of this subsection, “discharge” means spillage, uncontrolled loss, seepage or filtration
and “hazardous materials” means any material or substance designated as such by any
state or federal law or regulation.

(c) The immunity provided in this section shall not apply to (1) any person, firm or
corporation responsible for such discharge, or under a duty to mitigate the effects of such
discharge, (2) any agency or instrumentality of such person, firm or corporation or (3)
negligence in the operation of a motor vehicle.

(1969, P.A. 765, S. 5; 1971, P.A 872, S. 105; P.A 79-605, S. 6. 17; P-A. 83-374, S_ 1, 2; P A 86-239, S. 12,
1)

Hixtaty; 1971 set replaced reference to water teaocroea cotnnrioioa in Subsec. (b) with reference th envirmmental
protection comissioner; P.A. 79-605 clarified provisions by adding references ta cooti inment O mitigation ef pollutant*, to
“%lid, liquid OF' gajeous™ products, to hazardous westes, eft.; See. 25-54FF transferred to Sec. 22*452 in 1983; P . A 83-374
replaced i-iimng provisions re ligbility of penoos, firms and corporations assisting in cleaning up OF disposing of discharge*
with new provisions and defijned "'discharge' and “ffazardous miterial “and added Subsec. (C), excluding from tho inmunities
provided those responsible T0[ the discharge or those who are Deyr in the operation of a motor ehicle; P A 86-239
nmnwWirf Subsec. (@) by mrtmririn; naniripaliik* to be reimbursed 10 clean-up expense*.

Sec. 22a-452a. State lien against real estate as security for amounts pﬁid tO
clean up hazardous waste, (a) On and after June 3, 1985, any amount paid by the
commissioner of environmental protection pursuant to subsection (b) of section 22a-451
to contain and remove or mitigate the effects of a spill shall be a lien against the real estate
of the person causing such spill in accordance with the provisions of this section.

(b) A lien pursuant to this section shall not be effective unless (1) a certificate of lien
is filed in the land records of each town in which the real estate is located, describing the
real estate, the amount of the lien, the name of the owner as grantor and the name of the
person causing the spill, if known, and (2) the commissioner mails a copy of the
certificate to such persons and to all other persons of record holding an interest in such
real estate over which the commissioner's lien is entitled to priority.

(c) Such lien shall take precedence over all transfers and encumbrances recorded on
or after June 3, 1985, in any manner affecting such interest in such real estate or any part
of it on which the spill occurred or from which the spill emanated, or real estate which
has been included, within the preceding three years, in the property description of such
real estate and is contiguous to such real estate. This subsection shall not apply to real
estate which consists exclusively of residential real estate, including but not limited to,
residential units in any common interest community, as defined in section 47-202.

H
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(d) Inthe case of all other real estate, including real estate which consists exclusively
of residential real estate, including but not limited to, residential units in any common
interest community, as defined in section 47-202, the lien shall take precedence over any
transfer or encumbrance recorded after the commissioner files with the town clerk notice
of intent to file a lien on the land records in the town in which the real estate is located.

(e) When any amount with respect to which a lien has been recorded under the
provisions of this section has been paid or reduced, the commissioner, upon request of
any interested party, shall issue a certificate discharging or partially discharging such
lien, which certificate may be recorded in the same office in which the lien was recorded.
Any action for reduction or discharge of such lien or any appeal therefrom shall be in
accordance with the provisions of sections 49-35a to 49-35c, inclusive, except that the
forms prescribed in section 49-35a shall be modified as the court deems appropriate. Any
action for the foreclosure of such lien shall be brought by the attorney general in the nanv.
of the state in the superior court for the judicial district in which the property subject to
such lien is situated, or, if such property is located in two or more judicial districts, in the
superior court for any one such judicial district, and the court may limit the time for
redemption or order the sale of such property or make such other or further decree as it
judges equitable.

(P.A. 84535, S. 2 PA 85443. S. 2. S)

History: P.A. 85443 divided sectica into Subsecs. 2nd amended Subsec. (3) to apply sectioa to amoaatx paid after Juao
3, 1965, instead of October 1, 1964; Inserted new provisionsas Subsec. (b) to requite filing of the lies in the town clerk’s
office; amended Subsec. (C) togive the lien precedence over transfers and encumbrances to property oa whiich the spill occurred
or emanated frrom three years prior to the sill except residential real estate; inserted new provisionsas Subsec. (d) to give the
lien precedence over all trarsfers after filling, aod amended Subsec. (€) to authorize the commissioner o issie a certificate
partially disctargkg the lien.

Sec. 22a-452b. Exemption. Notwithstanding any provision of the general statutes,
a mortgagee who acquires title to real estate by virtue of a foreclosure or tender of a deed
in lieu of foreclosure, shall not be liable for any assessment, fine or other costs imposed
by the state for any spill upon such real estate beyond the value of such real estate,
provided such spill occurred prior to the date of acquisition of title to such real estate by
such mortgagee.

(PA. 85443. s. 3. 5)

Sec. 22a-452c. Definition of spill. For the purposes of sections 22a-452a and
22a-452b, “spill” means the discharge, spillage, uncontrolled loss, seepage or filtration
of oil or petroleum or chemical liquids or solid, liquid or gaseous products or hazardous
waste.

(P.A. 85443. S. 1, 5)

Sec. 22a-453. (Formerly Sec. 25-54gg). Coordination of activities with other
agencies. Contracts for services. The commissioner shall represent the state in its
relations with the federal government and with any municipality and with any regional or
interstate authority in all matters relating to oil or petroleum or chemical liquids or solid,
liquid or gaseous products or hazardous wastes pollution or contamination or emergency
resulting from the discharge, spillage, uncontrolled loss, seepage or filtration of such
substance or material or waste. Said commissioner may enter into agreements with the
federal government, such municipalities or authorities, to coordinate supervisory
activities and, subject to adequate appropriations, share reasonable costs. The
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compel cleanup or containment consistent with regulations and guidelines established by
the secretary.

E. (1) When a site has been declared an abandoned hazardous waste site, the secre-
tary is authorized to undertake the physical control, containment and eleaTTEpror closure
of the abandoned hazardous waste site and may retain personnel for these purposes who
shall operate under his direction.

(2) In all cases in which the secretary proposes to treat, store, or dispose of hazardous
wastes at the abandoned hazardous waste site, he shall prepare a closure plan setting
forth how the site will be closed. The secretary shall provide an opportunity for the
public to submit comments about the plan. The secretary shall provide adequate notice to
the public of any public hearings on the closure plan by placing a notice in the general
circulation newspaper of the parish in which the hearing is to be held. If the secretary
determines that immediate action is required to secure the site or dispose of any waste in
order to protect the health or safety of persons affected by the site or its contents or to
protect the environment, he may take such action prior to submission of the plan and may
subsequently submit a plan detailing emergency actions taken and those actions which he
will be taking in the future.

(3) The secretary shall have authority to implement the closure plan and to take all
actions including erecting fences, signs, gates, levees, and monitoring devices as are
reasonably necessary to secure the site and prevent unauthorized or inadvertent entry.

F. (1) The secretary, by recording the declaration of abandonment in the mortgage
records of the parish where the property is located, may create a hep-against property
declared to be abandoned to the extent of the expenditures by the state necessary to
remedy the problem or to the extent of the appraised value after said expenditures,
whichever is less. The secretary may provide in the declaration that the lien is limited to
certain portions of property declared to be abandoned and may provide that a lien shall
not be recorded against property of a person that the commission finds was in no way
responsible for the spill or accident causing the damage requiring the expenditure of
money from the fund. The filing of a sworn statement of the amount expended perfects
the lien retroactively to the date of the recordation of the declaration.

(2)  Subsequent to a declaration of abandonment, a person whose property has been
declared to be abandoned and against which a lien has been created thereby may apply to
the secretary or file an action in the district court to require that the clerk erase the lien
from the records if the secretary or the court finds that the spill was in no way caused by
any action or negligence on the part of the person who is the owner of the property
subject to the lien or may file an action to have the debt reduced to the appraised value of
the property.

Added by Acts 1984, No. 674, S 1.

§ 1149.7. Hazardous Waste Assessment Report; requirements; submission

A. The secretary is hereby authorized and mandated to develop a comprehensive
evaluation of hazardous waste in Louisiana, and to issue such evaluation in the form of a
report as provided for herein. The office of solid and hazardous waste shall assist the
secretary in the development and on-going update of the report.

B. Prior to January 31, 1986, the secretary shall present a report as authorized in
Subsection A of this Section to the Senate and House Natural Resources Committees.
The report shall, at a minimum, provide the following information:

(1) An inventory of the known hazardous waste sites in Louisiana, including:

(@) The types of wastes as determined by the secretary to be present in the waste
sites.

(b) An estimate of the amount of each type of waste in a waste site as may be
reasonably determined by the secretary.
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January 22, 1988

The Honorable Ben Grussendorf
Speaker of the House

Alaska State Legislature

P.O. Box V

Juneau, AK 99811

Dear Representative Grussendorf:

Under the authority of art. 111, sec. 18, of the Alaska Con—
stitution, | am transmitting a bill relating to recovery of
state costs incurred in containing or cleaning up oil and
hazardous substance spills.

This bill is needed because of cases where parties responsi—
ble for oil an hazardous substance spills have declared
bankruptcy or left the state. The state is left to remove
the hazard with little hope of recovering the costs. Clean—
up of such discharges can be enormously expensive, running
into the millions of dollars on large spills.

Once a state has undertaken that expense, it can seek to
recover its costs against the liable party, but if that par—
ty has declared bankruptcy or fled, the state might not be
able to obtain repayment from the liable party®s remaining
assets. The U.S. Supreme Court has ruled that in this situ—
ation the responsible party"s liability to the state is a
debt that can be discharged through bankruptcy like any oth-—
er debt. Ohio v. Kovacs, 469 U.S. 274 (1985) .

But the court also noted that a state could protect itself
from the effects of a liable party®"s bankruptcy by enacting
a law giving the state a priority lien on the liable party”s

assets for the state®s costs in remedying a hazardous sub-—
stance problem. This bill is intended to implement the su—
preme court"s suggestion. Many states already have statutes
such as this (e.g., Massachusetts (M.G.L.A. <c. 2lE, sec.

13]; Connecticut [Conn. Genl. Stats. 22a-452a]; Tennessee
[T.C.A. 68-46-209]; Louisiana [LSA-RS 30:1149.6]).

The bill adds a new section to AS 46.08, the chapter on oil
and hazardous substance releases. Subsection (&) creates a
lien in favor of the state whenever money from the oil and
hazardous substance release response fund or any other state
fund 1is used to contain, clean up, or mitigate an oil or
hazardous substance spill. The lien would be effective
against all property of the persons liable for the spill.
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Subsection (b) states the mechanics of enforcing the lien
against real property, including a requirement of recording

the certificate of lien and giving notice to the liable par—
ty and to anyone else with an 1interest 1in the property.

Subsection (c) contains the important provision that a lien
established under the new section takes priority over other
liens (except those existing before this bill takes effect),
and states the exception for residential real property. As

to residential real property, subsec. (d) states that this
lien does not have an automatic priority, but only takes

precedence over liens filed later. That provision 1is in—
tended to avoid difficulties with the residential mortgage

market, in which lenders might be reluctant to lend for home

mortgages if such a mortgage could become secondary to a
state lien because of an 1intervening hazardous substance
incident.

Subsection (e) requires the commissioner of the Department
of Environmental Conservation to certify that a lien has
been reduced or satisfied if payments are made on the liable

party"s obligation. Subsection (f) permits the owner of
property against which such a lien has been asserted to seek
a court order removing it. The lien will be released if

that person can show that he or she is not liable for the
state"s costs in a hazardous substance cleanup.

In an era when hazardous substances are an 1increasing part
of our environment, and when the state must safeguard the
money available to it for protecting the public health, |
believe that this bDbill would®u.ve us important tools. I
urge your support of it.

cerely,

»ve Cowper
Governor
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BY THE RULES COMMITTEE BY
IN THE HOUSE REQUEST OF THE GOVERNOR

HOUSE BILL NO. 389
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to recovery of state costs for oil
and hazardous substance releases; and providing for
an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 46.08 is amended by adding a new sectionto read:

Sec. 46.08.075. LIENS AGAINST PROPERTY AS SECURITY FOR STATE
EXPENDITURES. (a) The state has a lien for expenditures by the state
from the oil and hazardous substance release response fund (AS 46.08.-
010) or from any other state fund, for the containment, cleanup, or
mitigation of oil or hazardous substance spills, against all property
owned by a person who is determined by the commissioner to be liable
for the expenditures under this chapter, AS 46.03, 46.04, or 46.08,
42 U.S.C. sec. 9607, or other state or federal law. The lien includes
interest, at the maximum rate allowable under AS 45.45.010(a), from
the date of the expenditures.

(b) A lien established under this section against real property
is not effective unless (1) a certificate of lien is recorded in the
district recorder"s office for the district in which the property is
located, describing the property and stating the amount of the lien,
the name of the owner as grantor, and, if known, the name of the
person causing the oil or hazardous substance release; and (2) the
commissioner mails a copy of the certificate to the persons described
in (1) of this subsection and to all other persons of record holding

an interest in the property.

HB0389A -1- HB 389



(c) A lien established under this section 1is superior to a
transfer, mortgage, attachment, claim, demand, or other encumbrance
established on or after the effective date of this Act, in any manner
affecting the property. This subsection does not apply to real prop—
erty that consists exclusively of residential real property. The
commissioner may adopt regulations defining "residential real proper—
ty" for the purposes of this section.

(d) For property consistingexclusively of residential real
property, a lien established under this section is superior to a
transfer, mortgage, attachment, claim, demand, or other encumbrance on
that property recorded after a certificate of lien is vrecorded under
this section on that property.

(e) When any amount, with respect to which a lien has been re—
corded under this section, has been paid or reduced, the commissioner
shall, upon request of the property owner, issue a certificate dis—
charging or partially releasing the lien. That certificate may be
recorded in the office where the certificate of lien was recorded.

(f) A person with an ownership interest 1in property against
which a lien is recorded may bring an action in the superior court to
require that the lien be released. The lien must be released if the
court finds that the owner of the property is not liable for the costs
of the state in connection with containment, cleanup, or mitigation of
the oil or hazardous substance release.

* Sec. 2. This Act takes effect immediately under AS 01.10.070(c).
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