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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution N'n. CSHB 323 (Jud.)

This bill adds new sections to AS 12.45 that provide for 
alternative methods for taking the testimony of a child in certain 
criminal proceedings (AS 11.41) in which that child was the victim or is 
to be a witness. The bill provides that closed circuit .television, 
one-way mirrors or other spatial arrangements may be used in these 
proceedings so that a child’s testimony may be viewed by the defendant, 
the court, and the finder of fact, but which also provides that the 
child does not have visual contact with the defendant and jurors.

The Department of Law believes that alternative methods for 
taking the testimony of a child, in those cases where normal court 
procedures would result in the child's inability to reasonably 
communicate, can be accomplished in three ways. One, closed circuit 
television would be used routinely at Anchorage, Fairbanks, and Juneau, 
when isolation of the child is required. If necessary, a modified 
closed circuit televised method would be used only occasionally at other 
locations. Two, a one-way mirror or perforated one-way screen method 
could be used routinely at most other locations when isolation of the 
child witness from the defendant or jurors is required. Three, use of 
child-size furniture for the child witness would be appropriate at all 
locations when it becomes necessary to schedule the proceeding in a room 
that provides adequate privacy, freedom from distractions, informality, 
and comfort appropriate to the child’s developmental age.

Use of closed circuit.television at Anchorage, Fairbanks and 
Juneau would be contracted out to private vendors. Video/audio communi­
cations from the victim/witness to the defendant, the court and the 
trier of fact would be required. Private audio communciation between 
the defendant and the defendant’s counsel would also be required. The 
department estimates that about four hours of testimony will occur at 
each pretrial or trial proceeding. The department also estimates that a 
total of two hours of setup/takedown time will also be required for each 
proceeding, including vendor's chargable travel time. It is estimated 
that contracted costs for operator(s), audio/visual equipment, and 
cabeling wilt 6e $300 per hour, at these three locations.

Occasional use of a modified audio/visual method at other 
locations, using video recordirgs of testimony, and involving rental of 
a video camcorder and monitors, is estimated to $600 per year at each of 
the department's other locations. This cost is based upon three days 
rental, at $200 per day, of one camcorder, defense audio equipment, and 
monitors at each location. Operation of the equipment would be handled 
by existing Department of Law paralegals.

Use of one-way mirrors or some other method that provides 
one-way sight so that the witness may be viewed by the defendant and the 
jurors, but which prevents the witness from viewing the defendant and
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution NTn. CSHB 323 (Jud.)

the jurors, will require the manufacture or fabrication of freestanding 
(or attachable) portable, safe, and easily stored viewing/ screening 
devices. Thus far, the department has not been able to locate regularly 
manufactured devices of this nature. However, freestanding partitions 
providing a 96" x 96" "L" barrier, with two plexiglass 48" x 48" view 
areas retail for $1,890. Substitution of a one-way mirror, or other 
device, would probably cost $2,000 at a minimum. Devices of this type 
are not easily nor safely transported between locations by air carrier. 
For this^ reason,, the cost for one-way screening devices at each of our 
district attorney office locations is included in this fiscal note 
request.

The cost of child furniture, at $150 for a table and chair, is 
included for each location, except Anchorage costs are for three sets, 
and Fairbanks costs are for two sets.

During FY 1987, 346 child sexual assault cases were referred 
to the department. Of this number, 125 cases, or 36% of the total 
number of cases referred, were declined. It is estimated that about 40% 
of the declined cases, or 51 complaints, would have been accepted for 
prosecution had the alternative child testimony methods, contained in 
this bill, been available to prosecutors. Moreover, due to the obvious 
trauma experienced by some child witnesses, it would have been appro­
priate to use the bill’s alternate testimony methods on twenty or more 
occasions in cases that were accepted for prosecution.

A schedule is attached that details the cost of contractual 
services and equipment that will be necessary for the department to 
implement this bill.



Fiscal Note final/sis CSHB 323 (Jud.)

Court Roos Close Circuit/Screening 
Crisinal Division

— Cne-Tiee—  
Screen Screen Rental/ Annual 73000 75000

Office Type Scases Jury Defendant Furniture Contractual ccst Contractual Equipsent

Juneau DAO CC 6 2000 2000 150 10800 14950
Ketchikan DAO SC 2 2000 2000 150 600 4750
Sitka CA0 SC 2 2000 2000 150 600 4750

F irst Judicial: 10 6000 6000 450 12000 24450 12000 12450

Bart o n  DAO SC 3 2000 2000 150 600 4750
Kotzebue DAO SC 1 2000 2000 150 600 4750
None DAO SC 2 2000 2000 150 600 4750

Second Judicial: 6 6000 6000 450 1800 14250 1800 12450

Anchorage DAO CC 24 2000 2000 450 43200 47650
Bethel DAO SC 3 2000 2000 150 600 4750
Dillinghas DAO SC 2 2000 2000 150 600 4750
Kenai DAO SC 4 2000 2000 150 600 4750 '
Kodiak DAO SC 3 2000 2000 150 600 4750
Paloer DAO SC 5 2000 2000 150 600 4750
Valdez DAO SC 2 2000 2000 150 600 4750

Third Judicial: - 43 14UO0 14000 1350 46800 76150 46800 29350

Fairbanks DA0/4th CC 12 2000 2000 '3 0 0 21600 25900 21600 4300

6rand Total: 71 2B000 23000 2550 82200 140750 32200 58550

CC = Closed c ircu it: 1700 Far case
SC = Screen: 2000 One-Tine
Rental $ 200 per day 600 based on three day average
Furniture/set 150 Children size
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Swackham m er
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CS HB  323
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• h ► JSs . . .  *
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A g e n c y :

P h o n e : 
D a te :

A la s k a  C o u r t  S y s te m

D i s t r i b u t i o n  (b y  p r e p a r e r ) t  
L e g i s l a t i v e  F in a n c e  
L e g i s l a t i v e  S p o n s o r  
R e q u e s to r
o f f i c e  o f  M anagem en t & B u d g e t 
Im p a c te d  A g e n c y ( ie s )
S e n a te  S e c r e t a r y

A d m in i s t r a t i v e  D i r e c t o r  D a te :

2 6 4 -8 2 28
0 3 /1 4 /8 8

0 3 /1 4 /8 8
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Because the video equipment and operators necessary to Implement 
this bill are to be provided by the Department of Law, the court system's fiscal 
note for this committee substitute Is zero,

A L A S K A  C O U R T  S Y S T E M

C S H B  323 - FISCAL A N A L Y S I S
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O r i g i n a l  sponsor: S w a c k h a m m e r

Offered: 3/14/88 5-1233L
Referred: Finance

1 I N  T H E  H O U S E  B Y  T H E  J U D I C I A R Y  C O M M I T T E E

2 CS F O R  H O U S E  B I L L  NO. 323 ( J u d iciary)

3 I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

5 A  B I L L

6 F o r  an  A c t  e n t i t l e d :  " A n  Ac t  r e l a t i n g  to t e s t i m o n y  of  c h i l d r e n  in  c e r t a i n

7 c r i m i n a l  p r o c e e d i n g s ;  a n d  p r o v i d i n g  f or a n  e f f e c t i v e

8 d a t e . "

9 B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

10 * S e c t i o n  1. PURPOSE. It is t he p u r p o s e  of this A c t  that, i n  p r o v i d i n g

11 a l t e r n a t i v e  m e t h o d s  for t a k i n g  the t e s t i m o n y  of a c h i l d  in c e r t a i n  c r i m i n a l

12 p r o c e e d i n g s  i n  w h i c h  that c h i l d  w as t he v i c t i m  or is to be  a w i t n e s s ,  the

13 l e g i s l a t u r e  is a c t i n g

14 (1) to b a l a n c e  the n e e d  f o r  t he v i c t i m ' s  o r  w i t n e s s ' s  t e s t i m o n y

15 a g a i n s t  the r i g h t  of the d e f e n d a n t  to c o n f r o n t  w i t n e s s e s ;

16 (2) to m i t i g a t e  t he m e n t a l  a n d  e m o t i o n a l  d i s t r e s s  that m ay arise

17 as the c h i l d  is r e q u i r e d  to testi f y ;  and

18 (3) to m i n i m i z e  p o s s i b l e  v i c t i m  h a r a s s m e n t  by  l i m i t i n g  the

19 o p p o r t u n i t i e s  fo r  u n n e c e s s a r y  e x a m i n a t i o n  of th e  c h i l d  by  the parties'

20 counsel.

21 *  Sec. 2. A S  12.45 is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to read:

22 Sec. 12.45.046. T E S T I M O N Y  OF  C H I L D R E N  IN C R I M I N A L  P R O C E E D I N G S .

23 (a) I n  a c r i m i n a l  p r o c e e d i n g  u n d e r  A S  1 1 . 4 1  i n v o l v i n g  the p r o s e c u t i o n

24 of a n  o f f e n s e  c o m m i t t e d  a g a i n s t  a c h i l d  u n d e r  the age of 13, or  wit-

25 n e s s e d  b y  a c h i l d  u n d e r  the age of 13, the court

26 (1) m a y  a p p o i n t  a g u a r d i a n  ad l i t e m  for t he child;

27 (2) on  its o w n  m o t i o n  or o n  the m o t i o n  of  t he p a r t y  p r e s e n t i n g

28 t he w i t n e s s  or  the g u a r d i a n  ad l i t e m  of the child, m a y  o r d e r  that the

29 t e s t i m o n y  of the c h i l d  be t a k e n  by c l o s e d  c i r c u i t  t e l e v i s i o n  or

HB0323B -1- CSHB 323(Jud)



1 t h r o u g h  o n e - w a y  m i r r o r s  if t he c o urt d e t e r m i n e s  that the t e s t i m o n y  by

2 t he c h i l d  v i c t i m  or w i t n e s s  u n d e r  n o r m a l  court p r o c e d u r e s  w o u l d  r e s u l t

3 i n  the c h i ld's i n a b i l i t y  to e f f e c t i v e l y  c o m m u n i c a t e .

4 (b) In  m a k i n g  a d e t e r m i n a t i o n  u n d e r  (a)(2) of this section, the

5 court s h all c o n s i d e r  f a c t o r s  it c o n s i d e r s  r e l evant, i n c l u d i n g

6 (1) the c h i l d ' s  c h r o n o l o g i c a l  age;

7 (2) the c h i l d ' s  l e vel of d e v e l o p m e n t ;

8 (3) the c h i l d ' s  g e n e r a l  p h y s i c a l  h e a lth;

9 (4) any p h y s i c a l ,  e m o t i o n a l ,  or  p s y c h o l o g i c a l  i n j u r y  ex-

10 p e r i e n c e d  by the child; a n d

11 (5) the m e n t a l  or  e m o t i o n a l  s t r a i n  that w i l l  be c a u s e d  by

12 r e q u i r i n g  the c h i l d  to t e s t i f y  u n d e r  n o r m a l  c o u r t r o o m  p r o c e d u r e s .

13 (c) If the court d e t e r m i n e s  u n d e r  (a)(2) o f  thi s  s e c t i o n  that

14 the t e s t i m o n y  by  the c h i l d  v i c t i m  or  w i t n e s s  u n d e r  n o r m a l  court p r o c e -

15 d u r e s  w o u l d  r e sult in the c h i l d ' s  i n a b i l i t y  to e f f e c t i v e l y  communi-

16 cate, t he court m a y  o r d e r  that the t e s t i m o n y  of t he c h i l d  be  t a k e n  in

17 a r o o m  o t h e r  t h a n  the c o u r t r o o m  a nd be t e l e v i s e d  by c l o s e d  c i r c u i t

18 e q u i p m e n t  in the c o u r t r o o m  to be  v i e w e d  by the d e f e n d a n t ,  the court,

19 a n d  the f i n d e r  of fact in  the p r o c e e d i n g .  If  the c o urt a u t h o r i z e s  use

20 of  c l o s e d  c i r cuit t e l e v i s e d  t e s t i m o n y  u n d e r  this sub s e c t i o n ,

21 (1) e a c h  of t he f o l l o w i n g  m a y  be  i n  the r o o m  w i t h  the c h i l d

22 w h e n  the c h i l d  testifies:

23 (A) the p r o s e c u t i n g  a t t o rney;

24 (B) the a t t o r n e y  for the d e f e n d a n t ;  a n d

25 (C) o p e r a t o r s  of the c l o s e d  c i r c u i t  t e l e v i s i o n  equip-

26 m e n t ;

27 (2) the court may, i n  a d d i t i o n  to p e r s o n s  s p e c i f i e d  in (1)

28 of this s u b s e c t i o n ,  a d mit a p e r s o n  w h o s e  p r e s e n c e ,  in the o p i n i o n  of

29 th e  court, c o n t r i b u t e s  to the w e l l - b e i n g  of the child.

CSHB 323(Jud) -2- HB0323B



1 (d) W h e n  a c h i l d  is to t e s t i f y  u n d e r  (c) of this section, only

2 the court and c o u n s e l  m a y  q u e s t i o n  the child. T h e  p e r s o n s  o p e r a t i n g

3 the e q u i p m e n t  s h all do  so in  as u n o b t r u s i v e  a m a n n e r  as p o s s i b l e .  If

4 the d e f e n d a n t  r e q u e s t s ,  the c o urt s h a l l  e x c u s e  the d e f e n d a n t  f r o m  the

5 co u r t r o o m ,  shall p e r m i t  the d e f e n d a n t  to a t t e n d  i n  a n o t h e r  location,

6 a nd s h all a f f o r d  the d e f e n d a n t  a m e a n s  of v i e w i n g  the c h i l d ' s  testi-

7 m o n y  a nd of c o m m u n i c a t i n g  w i t h  t he d e f e n d a n t’s a t t o r n e y  t h r o u g h o u t  the

8 p r o c e e d i n g s .  U p o n  r e q u e s t  of t he d e f e n d a n t  or the d e f e n d a n t ' s  attor-

9 ney, the court shall p e r m i t  a r e c e s s  to a l l o w  t h e m  to confer. The

10 court s h all p r o v i d e  a m e a n s  of c o m m u n i c a t i n g  w i t h  the a t t o r n e y s  d u r i n g

11 the q u e s t i o n i n g  of th e  child. O b j e c t i o n s  m a d e  b y  the a t t o r n e y s  to

12 q u e s t i o n s  of a c h ild w i t n e s s  m a y  be r e s o l v e d  in t he c o u r t r o o m  if the

13 court finds it n e c e s s a r y .

14 (e) If  the court d e t e r m i n e s  u n d e r  (a)(2) of this s e c t i o n  that

15 the t e s t i m o n y  by the c h i l d  v i c t i m  or w i t n e s s  u n d e r  n o r m a l  court p r oce-

16 d u r e s  w o u l d  result in the c h i l d ' s  i n a b i l i t y  to e f f e c t i v e l y  c o m muni-

17 cate, the court m ay a u t h o r i z e  the use of  o n e - w a y  m i r r o r s  in c o n junc-

18 t i o n  w i t h  the t a k i n g  of the c h i l d ' s  t e s t imony. T h e  a t t o r n e y s  m a y  p o s e

19 q u e s t i o n s  to the c h ild and h a v e  v i s u a l  c o n tact w i t h  the c h i l d  d u r i n g

20 q u e s t i o n i n g ,  but the m i r r o r s  shall be p l a c e d  to p r o v i d e  a p h y s i c a l

21 s h i e l d  so that the c h i l d  d o e s  n ot hav e  v i s u a l  c o n t a c t  w i t h  the d e fen-

22 d ant a n d  jurors.

23 (f) If the court does not f i n d  u n d e r  (a)(2) of  this s e c t i o n  that

24 the t e s t i m o n y  by  the c h i l d  v i c t i m  or w i t n e s s  u n d e r  n o r m a l  court p r o c e -

25 d u res w i l l  r e sult in the c h i l d ' s  i n a b i l i t y  to e f f e c t i v e l y  com m u n i c a t e ,

26 the court may, a f t e r  t a k i n g  into c o n s i d e r a t i o n  the f a c t o r s  s p e c i f i e d

27 in (b) of this section, s u p e r v i s e  the s p a t i a l  a r r a n g e m e n t s  of the

28 c o u r t r o o m  a nd the location, m o v e m e n t ,  a n d  d e p o r t m e n t  of all p e r s o n s  in

29 a t t e n d a n c e  so as to s a f e g u a r d  the c h i l d  f r o m  e m o t i o n a l  h a r m  or  stress.
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I n  a d d i t i o n  to o t h e r  p r o c e d u r e s  it f i nds a p p r o p r i a t e ,  the court m a y

(1) a l l o w  the c h i l d  to t e s t i f y  w h i l e  s i t t i n g  on  t he f l o o r  

o r  o n  an a p p r o p r i a t e l y  s i z e d  chair;

(2) s c h e d u l e  th e  p r o c e d u r e  in  a r o o m  that p r o v i d e s  a d e q u a t e  

p r i vacy, f r e e d o m  f r o m  d i s t r a c t i o n s ,  i n f o r m a l i t y ,  a nd c o mfort a p p r o p r i­

ate to t he c h i l d ' s  d e v e l o p m e n t a l  age; and

(3) o r d e r  a  r e c e s s  w h e n  the e n e rgy, comfort, or a t t e n t i o n  

s p a n  of t he c h i l d  w a r r a n t s .

* Sec. 3. A S  4 4 . 2 1 . 4 1 0 ( a )  is a m e n d e d  by  a d d i n g  a n e w  p a r a g r a p h  to read:

(6) p r o v i d e  g u a r d i a n  ad l i t e m  s e r v i c e s  in p r o c e e d i n g s  u n d e r  

A S  12.45.046.

*  Sec. 4. A S  1 2 . 4 5 . 0 4 7  and 1 2 . 4 5 . 0 4 8  ar e  repealed.

*  Sec. 5. A S  1 2 . 4 5.046, e n a c t e d  b y  sec. 2 of this Act, is r e t r o a c t i v e  

a nd a p p l i e s  in c r i m i n a l  p r o c e e d i n g s  i n v o l v i n g  the p r o s e c u t i o n  of a n  o f f e n s e  

c o m m i t t e d  b e f o r e  the e f f e c t i v e  d a t e  of this Act.

* Sec. 6. T h i s  A c t  takes e f f e c t  i m m e d i a t e l y  u n d e r  A S  01.1 0 . 0 7 0 ( c ) .
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SECTIONAL ANALYSIS

SECTION 1: States the purpose of the act when providing alternative

methods for taking testimony from children In certain criminal proceedings. 

The main purpose is to minimize a child's trauma or emotional stress when 

facing the defendant in a criminal proceeding under AS 11.41, particularly 

sexual abuse cases.

SECTION 2: Adds a n ew section to Title 12 (AS 12.45.046) regarding the

testimony of children in criminal proceedings. In criminal proceedings 

involving the prosecution of an offense committed under AS 11.41 against a 

child under the age of 13. or witnessed by a child under the age of 13, the 
court

(1 ) may appoint a guardian ad litem for the child;

(2) on its own motion, the motion of the party presenting the witness or 

the guardian ad litem may order the testimony of the child be taken by 

closed circuit television or through one way mirrors if the court 

determines the child's testimony would result in the child's inability to 
effectively communicate.

When making a determination whether or not to use closed circuit television 

testimony, the court must consider relevant factors including
(1 ) the age of the child;

(2) the child's level of development;

(3) the general physical health and any emotional, physical or 
psychological injury the child m ay have experienced; and

(5) the mental or emotional strain caused by the child having to testify 
under normal court proceedings.

If the court decides to use closed circuit television, it may order that 

testimony be taken in a room other than the courtroom and be televised by 

closed circuit equipment to be viewed by the defendant, the court and the 

finder of fact in the proceeding. If the court authorizes the use of 

closed circuit television testimony, only the prosecuting attorney, the 

defendant's attorney and operators of the closed circuit equipment may be 

present whe n  the child testifies. In addition, the court may allow a 

person whose presence contributes to the well being of the child to be in 

the room whe n  the child testifies.

Only the court and counsel may question the child if closed circuit 

testimony is used. The persons operating equipment must do so in as 

unobtrusive manner as possible. The defendant, upon request, will be 

excused from the courtroom and have the ability to view the child's 

testimony in another location and have the means to communicate with the 

defense attorney throughout the proceedings. A  recess will be permitted, 

upon request of the defendant's attorney or the defendant, to allow them to 

confer. During the questioning of the child, the court will provide a 

means of communications with the defendant's attorney. Objections made by 

the attorneys to questions imposed on the child may be resolved in the 

courtroom if the court finds it necessary.



T h e  c o u r t  m a y  a l s o  a u t h o r i z e  the u s e  o f  o ne w a y  m i r r o r s  w h i l e  t a k i n g  the 

c h i l d ' s  t e s t i m o n y .  T h e  a t t o r n e y s  m a y  q u e s t i o n  t h e  c h i l d  a n d  h a v e  v i s u a l  

c o n t a c t  d u r i n g  t h e  q u e s t i o n i n g  b u t  t he m i r r o r s  w i l l  b e  p l a c e d  i n  s u c h  a w a y  

t h a t  a s h i e l d  is s i t u a t e d  s o  the c h i l d  d o e s  n o t  h a v e  v i s u a l  c o n t a c t  w i t h  

t h e  d e f e n d a n t .

I n  t h e  e v e n t  the c o u r t  d o e s  n o t  a l l o w  t h e  u s e  o f  c l o s e d  c i r c u i t  t e l e v i s i o n  

o r  o n e  w a y  m i r r o r s ,  it  m a y  s u p e r v i s e  th e  s p a t i a l  a r r a n g e m e n t s  o f  the

c o u r t r o o m  a n d  t h e  l o c a t i o n ,  m o v e m e n t  a n d  d e p o r t m e n t  o f  a l l  p e r s o n s  in 

a t t e n d a n c e  to  s a f e g u a r d  th e  c h i l d  f r o m  e m o t i o n a l  h a r m  o r  s t r e s s .  T h e  c o u r t  

m a y  m a k e  o t h e r  a p p r o p r i a t e  a r r a n g e m e n t s  it  d e e m s  n e c e s s a r y  d u r i n g  the 

q u e s t i o n i n g  o f  t h e  c h ild.

S E C T I O N  3: A  t e c h n i c a l  a m e n d m e n t  t h a t  c r o s s  r e f e r e n c e s  in T i t l e  44, t he

u s e  o f  a  g u a r d i a n  a d  l i t e m  i n  p r o c e e d i n g s  u n d e r  s e c t i o n  2 o f  t h e  b i l l .

S E C T I O N  4: R e p e a l s  t w o  s t a t u t e s ,  A S  1 2 . 4 5 . 0 4 7  a n d  A S  1 2 . 4 5 . 0 4 8 ,  t h a t

p r o v i d e d  f o r  v i d e o t a p i n g  o f  t e s t i m o n y  a n d  t he e x c l u s i o n  o f  t he p u b l i c  

d u r i n g  t e s t i m o n y  o f  y o u n g  v i c t i m s  o f  s e x u a l  a b use.

S E C T I O N  5: M a k e s  s e c t i o n  two r e t r o a c t i v e  a n d  a p p l i e s  i n  c r i m i n a l

p r o c e e d i n g s  i n v o l v i n g  t h s  p r o s e c u t i o n  o f  a n  o f f e n s e  c o m m i t t e d  b e f o r e  t he 

e f f e c t i v e  d a t e  o f  t h i s  b i l l .

S E C T I O N  6: P r o v i d e s  t h e  b i l l  t a k e s  e f f e c t  i m m e d i a t e l y .
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CS for HB323 (Judiciary) has a very important purpose: to provide 

alternative methods for taking the testimony of child victims or witnesses 

in certain criminal proceedings. It is recognized that testifying in court 

can be very traumatic for a child unless modifications are made to current 
court procedures.

The 3/11/88 draft of this bill has addressed the concerns the Council on 

Domestic Violence and Sexual Assault had about earlier versions of this 

bill. Therefore, The Council on Domestic Violence and Sexual Assualt 
supports CS for HB323 (Judiciary).
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E v i d e n t i a r y  and Procedural Trends in state 
Le g i s l a t i o n  and Other Emerging ’

Legal issues in Child Sexual A b u s e  Cases '

J o s e p h i n e  A. Bulkley, Esq. 
Project Director 

C h i l d  Sexual Abuse Law R e f o r m  Project 
N a t i o n a l  Legal R e s o u r c e  Center 

for C h i l d  A d v o c a c y  and P r o tection 
A m e r i c a n  Bar A s s o c i a t i o n

General Discussion of Tr e n d s

Since the e a r l y  1980's, a number of states have u n d e r t a k e n  
statutory reform effo r t s  to improve the h a n d l i n g  of child 
sexual abuse cases in the legal system. L e g i s l a t i v e  reform in 
a few areas had b egun earlier, including a trend to abolish the 
c o r r o b o r a t i o n  r e q u i r e m e n t  and to a b o lish c o m p e t e n c y  tests for 
c h i l d r e n . 1 For example, in 1981, a dozen states had 
e l i m inated c o m p e t e n c y  q u a l i f i c a t i o n s  of c h ild witnesses; by 
1985, almost half of the states had ma d e  this change, nearly 
twice the number of st a t e s  in a four year period. The reasons 
mot i v a t i n g  the recent re f o r m  mov e m e n t  seem to be the greater 
awareness and repo r t s  of c h i l d  sexual abuse, the i n c r easing 
number of cases b e i n g  p r o s e c u t e d  and c h i l d r e n  who must be 
witne s s e s  in court, and w i d e  c i r c u l a t i o n  of the ABA's 
R e c o m m e n d a t i o n s  for I m p r o v i n g  Legal I n t e r v e n t i o n  in I n t r a f a m i l y  
C h ild sexual A b use C ases with a range of s uggestions regarding 
state l egislative a c t i o n  and other innovations in legal 
intervention. An a d d i t i o n a l  reason for some of the reforms 
relates to changes in a t t i t u d e s  regarding c h i l d r e n  and their 
abilities.

T h e  new l e g i s l a t i o n  is des i g n e d  to s erve three basic 
purposes - to m o d i f y  legal pro c e d u r e s  to be more s e n s i t i v e  to 
child victims, to i m p rove p r o s e c u t i o n  and c o n v i c t i o n  rates, and 
to provide treatment in s p e cial pro g r a m s  for the offender, 
child and family. T h e  lit e r a t u r e  is r e p lete wiith d o c u m e n t a t i o n  
by mental health clinicians, child w e l fare professionals,, 
prosecutors, c h i l d r e n ' s  attorneys, and other legal experts that 
ch i l d r e n  suffer a d d i t i o n a l  p s y c h o l o g i c a l  h a r m  by insen s i t i v e  
legal p r o c e d u r e s . 2 Moreover, until recent years, criminal 
procee d i n g s  often we r e  not initiated ( p a r t i c u l a r l y  in incest 
cases) due to a v a r i e t y  of reasons, inclu d i n g  iack of 
eyewitnesses or p h y s i c a l  evi d e n c e  and p e r c e p t i o n s  that chi l d r e n  
were not credible w i t n e s s e s . 2 Finally, since the 1 9 7 0 's a 
number of s p e c i a l i z e d  incest treatment programs have d e v e l o p e d  
around the country, some of which were funded for several years
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by the Na t i o n a l  Center on Child A b use and N e g lect to p r o vide 
training to p r o f e s s i o n a l s  in other jurisdictions. These 
programs vary in terms of treatment p h i l o s o p h y  and their 
i n volvement with the legal system. A l t h o u g h  the e f f e c t i v e n e s s  
of programs that p r o v i d e  a l t e r n a t i v e  d i s p o s i t i o n s  for o f f e n d e r s  
and their families sh o u l d  be explored, tnis paper o n l y  deals 
with reforms to m i n i m i z e  trauma and improve prosecutions.

This paper will deal with two areas that have g e n e r a t e d  a 
si g n i f i c a n t  amount of l e g i s l a t i v e  a c t i v i t y  —  special h e a rsay 
e xc e p t i o n s  for c o m p l a i n t s  of sexual abuse by child v i c t i m s  and 
v i d e o t a p i n g  or c l o s e d - c i r c u i t  tel e v i s i o n  p r o c e d u r e s  for taking 
a child's testimony o u t side the courtroom. L e g i s l a t i v e  efforts 
in other areas, such as v i d e o t a p e d  interviews, competency, 
e xpert testimony, civil p r o t e c t i v e  orders or m a n y  other ideas 
o ut l i n e d  in the A BA's R e c o m m e n d a t i o n s  are not exa m i n e d  here. 
T h ese and other areas will be a n a l y z e d  at the ABA's March, 1985 
N a t i o n a l  Policy C o n f e r e n c e  on Legal R e f orms in Child Sexual 
A b u s e  Cases and in the C o n f e r e n c e  report. A p p e n d i x  A, however, 
contains a list of states that have a d o p t e d  statutes in the 
following areas: v i d e o t a p e d  testimony, c l o s e d - c i r c u i t
tel e v i s i o n  testimony, v i d e o t a p e d  interviews, special h e a rsay 
exceptions, and a b o l i s h m e n t  of c o m p e t e n c y  requirements.

A s  s o m e  r e s e a r c h e r s  s u g g e s t ,  n e w  r e s e a r c h  r e l a t i n g  t o  

c h i l d r e n  i n  t h e  l e g a l  s y s t e m  w o u l d  b e  h e l p f u l  i n  a n u m b e r  o f  

a r e a s . 4 T h e s e  i n c l u d e  t h e  e f f e c t s  o f  p r e t r i a l  i n v e s t i g a t i o n  

a n d  t h e  t r i a l  i t s e l f  o n  t h e  c h i l d ' s  p e r f o r m a n c e  a s  a w i t n e s s ;  

d e t e r m i n i n g  w h a t  f a c t o r s  m a y  m a k e  s o m e  c h i l d r e n  m o r e  

v u l n e r a b l e ,  e . g . ,  a g e ,  t y p e  o f  a b u s e ,  r e l a t i o n s h i p  o f  c h i l d  t o  

p e r p e t r a t o r ,  t h r e a t s ,  y o u n g  a g e ,  s e x ;  d e t e r m i n i n g  w h a t  a s p e c t s  

o f  t h e  l e g a l  p r o c e s s  ( s u c h  a s  r e p e a t e d  p r e t r i a l  q u e s t i o n i n g ,  

d e l a y s ,  t e s t i f y i n g  i n  o p e n  c o u r t ,  o r  i n  f r o n t  o f  t h e  d e f e n d a n t )  

c a u s e  g r e a t e s t  t r a u m a ,  i n h i b i t  r e p o r t i n g ,  o r  c o n t r i b u t e  t o  a 

c h i l d ' s  r e t r a c t i o n  o r  r e f u s a l  t o  t e s t i f y ;  a n d  w h a t  if  a n y  a r e  

t h e  l o n g  t e r m  e f f e c t s  o f  l e g a l  i n t e r v e n t i o n  o n  c h i l d r e n .  

N e v e r t h e l e s s ,  t h e  e x p e r i e n c e  o f  n u m e r o u s  p r o f e s s i o n a l s  

t h r o u g h o u t  t h e  c o u n t r y  w h o  h a v e  f r e q u e n t  c o n t a c t  w i t h  c h i l d r e n  

is  s u f f i c i e n t  t o  j u s t i f y  t h e  r e c e n t  l e g i s l a t i v e  r e f o r m  

m o v e m e n t .

In 1981, the N a t i o n a l  Center on C h i l d  A buse and N e g lect 
(N C C A N ) reported that the a v e r a g e  age of a c h i l d  v i c t i m  of 
sexual abuse was b e t w e e n  11 and 14 y e ars of age; however, it 
also was noted that more recent p r o g r a m  inform a t i o n  sh o w e d  a 
h igher p e r c e n t a g e  of chi l d r e n  under age 12, and one p r o g r a m  
s howed that 1/3 of the victims we r e  under age s i x . 5 R e c e n t  
revel a t i o n s  about sexual abuse of p r e - s c h o o l  age c h ildren in 
child care forces us to accept the fact that very young 
c h i l d r e n  are at risk. Further, it must now be a c k n o w l e d g e d  
that in a d d i t i o n ' t o  p a r e n t a l  sexual abuse, a significant, am o u n t  
of sexual abuse is c o m m i t t e d  by adults o u t side of the home.



These new problems also raise new legal concerns. In cases 
involving offenders w h o  are not parents, such as teachers, day 
care providers, or babysitters, the criminal justice s y s t e m  is 
more likely to be involved than when the offender is a parent. 
Alt h o u g h  more incest cases also are being pro s e c u t e d  in many 
jurisdictions, a juvenile court child p r o tection p r o c e e d i n g  
sometimes is the only legal intervention in an incest case.
Even if criminal p r o s e c u t i o n  occurs in an incest case, a 
special prog r a m  may exist for offenders who plead guilty, where 
they may obtain s p e c i a l i z e d  treatment along with the child and 
family under a s e n t e n c e  of wor k - r e l e a s e  or p r o b a t i o n . ^ The 
child in a n o n - i n c e s t  case therefore pro b a b l y  has a greater 
chance of having to t e s tify in a criminal proceeding, since 
more p r o s e cutions and fewer guilty pleas are likely. Further, 
in cases with y o ung victims, there may be greater pro b l e m s  in 
proving the abuse and greater trauma to the child.

A lthough one may acc e p t  the need to reform laws and legal 
procedures, the a s s u m p t i o n s  and purposes und e r l y i n g  propo s a l s  
need to be examined, and the legal and pract i c a l  c o n s e q u e n c e s  
should be ana l y z e d  t h o r o u g h l y  before states adopt i n n ovative 
approaches. It is wi s e  to p r o ceed with c a u tion in order to 
protect against reversals of c onvictions by appeals courts 
based on a statu t e ' s  u n c o n s t i t u t i o n a l i t y ,  to p r e vent bac k l a s h  
and failure of l e g i s l a t u r e s  to enact reforms for fear they will 
be found u n c o n s t i t u t i o n a l  by the judiciary, and to ensure that 
reforms are n a r r o w l y  drawn to a p p l y  only in cases w h e r e  it has 
been shown that a p a r t i c u l a r  c h ild w ould be injured by a 
p a r ticular legal procedure.

G e n e r a l l y  speaking, therefore, a state may want to consider 
adopting a range of legis l a t i v e  a l t e r n a t i v e s  that per m i t  a 
court to de c i d e  "on a c a s e - b y - c a s e  basis whether the state's 
legitimate concern for the w e l l - b e i n g  of the minor v i c t i m  
n e c e s s i t a t e s " 7 the use of a particular approach. As the U.S. 
Supreme Court stated in G l o b e  Newsp a p e r  Co. v. Superior C o u r t , 
a cas e - b y - c a s e  d e t e r m i n a t i o n  "ensures that the c o n s t i t u t i o n a l  
right of the press and p u b l i c  to gain access to criminal trials 
will not be res t r i c t e d  except w h ere neces s a r y  to p r o tect the 
State's int e r e s t . " 8 In a d dition to a voiding cons t i t u t i o n a l  
challenges, whether they involve the first amendment or the 
rights of a d e f e n d a n t  in criminal trials, a statute that 
p r ovides "a n a rrowly t a i l o r e d  means of a c c o m m o d a t i n g  the 
state's asserted i n t e r e s t " 9 also assures that an app r o a c h  is 
used only when clearly necessary. In G lobe N e w s p a p e r , 
m a n d a t o r y  closure of the c o u r t r o o m  during the t e s t i m o n y  of 
child sexual abuse victims in a c r iminal trial was held to be 
ov e r l y  broad, since it w o u l d  a pply whether or not the v i c t i m  
sought to have closure and even if the vi c t i m  w ould not suffer 
injury if the p r o c e e d i n g  was open to the press or public.



Indeed, research and clinical evidence suggests that 
children, like adults, react d i f f e r e n t l y  to being vic t i m i z e d  
and react d i fferently to the aftermath and the judicial 
p r o c e s s . 10 In addition, m a n d a t i n g  an approach for all 
children could be i n terpreted as degrading. Al t h o u g h  efforts 
should be made to p r o tect children, efforts also should be 
directed to treating them equally as adults, where 
appropriate. For example, reform laws abo l i s h i n g  com p e t e n c y  
requirements for c h ildren reflect such an attitude.

Another issue relating to the d e v e l o p m e n t  of reforms for 
child sexual abuse victims is whether it m i ght be wiser to 
enact them as part of a broader p a c k a g e  of special p r o c e d u r e s  
for any victim of crime who is shown to have specific 
vu l n e r a b i l i t i e s  or who is likely to be p s y c h o l o g i c a l l y  harmed 
by particular legal p r ocedures. On the one hand, concern for 
sa f e g uarding ' e w e l l - b e i n g  of y o u n g  victims may justify 
special treatment; on the other hand, ma n y  other p o t e n t i a l l y  
vulnerable populations, such as e l d e r l y  persons, adult persons 
who have a h i s t o r y  of p s y c h i a t r i c  problems, or adult persons 
who were victimized in an e x t r e m e l y  traumatic crime al s o  m a y  
d eserve special p r o c e d u r e s  to reduce the trauma they e x p e r i e n c e  
in the criminal iustice system.

Although it might be better for states to deve l o p  a 
c o m p r e h e n s i v e  l e g i s l a t i v e  scheme for all v u l n e r a b l e  crime 
victims, this approach seems u n l i k e l y  to happen. First, 
l egislatures tend to deal with si n g l e  issues and to con s i d e r  
laws that address a s p ecific current problem. Second, it seems 
improbable that the reforms p r o p o s e d  in child sexual abuse 
ca.ses could be justified for a much larger c a t e g o r y  of all 
v ul n e r a b l e  crime victims. Still, the idea of dev e l o p i n g  
special p r o c edures by statute only for young victims may lead 
other groups to lobby for similar reforms.

Moreover, perhaps a more s i g n i f i c a n t  issue for research 
involves the need to study and c o m p a r e  the effects of 
v i c t i m i z a t i o n  and legal int e r v e n t i o n  on a variety of crime 
victims. One risk with e s t a b l i s h i n g  special a p p roaches for 
child witnesses w i t h o u t  p r o c e d u r e s  a v a i l a b l e  for other 
w i t n e s s e s  is that a social p o l i c y  of special treat m e n t  for a 
particular g roup n e c e s s a r i l y  e x c l u d e s  other p o t e n t i a l l y  
e l igible groups in society. If chi l d r e n  do not suffer greater 
harm than certain other crime victims, or if other c r iminal 
cases are equally d i f f icult to prove, it seems unwise to 
d e v elop approaches solely for children. Thus, for example, in 
the area of special h e a r s a y  exceptions, it may be q u e s t i o n e d  
whether initial s t a t e m e n t s  of young v i c t i m s  should receive 
special eviden t i a r y  status more than s t a tements of other 
victims in cases which are diffi c u l t  to prove.



A f i n a l  s u g g e s t i o n  f o r  f u t u r e  d e v e l o p m e n t  o f  i n n o v a t i o n s  i s  
t o  c o n s i d e r  l i m i t i n g  t h e i r  u s e  t o  y o u n g  v i c t i m s ,  s u c h  a s  
c h i l d r e n  u n d e r  t e n  y e a r s  o f  a g e .  M a n y  s t a t u t e s  t h a t  p r o v i d e  
f o r  t e s t i m o n y  b y  v i d e o t a p e  o r  t e l e v i s i o n  c o v e r  c h i l d r e n  u p  t o  
1 6 ,  1 7  o r  1 8  y e a r s  o f  a g e . 1 1  T h i s  w o u l d  e l i m i n a t e  a  l o t  o f  
c h i l d r e n  w h o  m a y  b e  t r a u m a t i z e d ,  b u t  i t  m a y  b e  o n e  m e t h o d  o f  
e n s u r i n g  t h a t  s p e c i a l  a p p r o a c h e s  a r e  u s e d  o n l y  i n  t h e  m o s t  
s e r i o u s  c a s e s  o r  e x t r a o r d i n a r y  c i r c u m s t a n c e s .

S t a t e  L e g i s l a t i o n  C r e a t i n g  a  S p e c i a l  H e a r s a y  E x c e p t i o n  f o r  a  
C h i l d ' s  C o m p l a i n t  o f  S e x u a l  A b u s e

O n e  e v i d e n t i a r y  r e f o r m  a t t r a c t i n g  a t t e n t i o n  b y  s t a t e  
l e g i s l a t u r e s  i s  t h e  c r e a t i o n  o f  a  s p e c i a l  e x c e p t i o n  t o  t h e  h e a r s a y  
r u l e  t o  p e r m i t  a  c h i l d  v i c t i m ' s  c o m p l a i n t  o f  s e x u a l  a b u s e  t o  b e  
a d m i t t e d  i n t o  e v i d e n c e .  T r a d i t i o n a l l y ,  s u c h  a  s t a t e m e n t  i s  h e a r s a y  
a n d  m a y  n o t  b e  a d m i t t e d  t o  p r o v e  t h e  t r u t h  o f -  t h e  a s s e r t i o n  u n l e s s  
i t  f a l l s  w i t h i n  a n  e x i s t i n g  h e a r s a y  e x c e p t i o n ,  s t a t e  c o d e s  i n c l u d e  
a  v a r i e t y  o f  e x c e p t i o n s  f o r  a d m i t t i n g  t h e s e  s t a t e m e n t s ,  i n c l u d i n g  
t h e  f o l l o w i n g :  ( 1 )  e x c i t e d  u t t e r a n c e s  o r  r e s  g e s t a e ;  ( 2 )
s t a t e m e n t s  t o  p h y s i c i a n s ;  ( 3 )  s t a t e m e n t s  o f  p r e s e n t  b o d i l y  f e e l i n g s  
o r  s y m p t o m s  o r  p r e s e n t  s e n s e  i m p r e s s i o n s ;  ( 4 )  n e c e s s i t y  e x c e p t i o n ;
( 5 )  p r i o r  c o n s i s t e n t  s t a t e m e n t s  ( i f  t h e  c h i l d  i s  a v a i l a b l e  t o  
t e s t i f y ) ;  a n d  ( 6 )  r e s i d u a l  e x c e p t i o n . 1 2  A  c h i l d ' s  p r o m p t  
c o m p l a i n t  a l s o  m a y  b e  a d m i t t e d  n o t  a s  p r o o f  o f  t h e  t r u t h  o f  t h e  
s t a t e m e n t s  b u t  t o  c o r r o b o r a t e  t h e  c h i l d ' s  i n - c o u r t  t e s t i m o n y  t o  
r e b u t  a n  i n f e r e n c e  o f  s i l e n c e  i n c o n s i s t e n t  w i t h  t h e  a b u s i v e  
a c t . 1 3  N e v e r t h e l e s s ,  s o m e  s t a t e s  h a v e  n o t  a d o p t e d  a l l  t h e  a m o v e  
e x c e p t i o n s 1 4 ,  a n d  e v e n  w i t h  a  r a n g e  o f  t r a d i t i o n a l  e x c e p t i o n s ,  a  
c h i l d ' s  s t a t e m e n t  m a y  n o t  m e e t  t h e  s t r i c t  r e q u i r e m e n t s  o f  a  
p a r t i c u l a r  e x c e p t i o n .

B e c a u s e  o f  t h e  n e e d  f o r  s u c h  s t a t e m e n t s  a s  e v i d e n c e ,  s i n c e  
d i r e c t  e v i d e n c e  o r  o t h e r  c i r c u m s t a n t i a l  e v i d e n c e  m a y  b e  m i n i m a l ,  a n d  
b e c a u s e  a  s t a t e m e n t  m a y  n o t  f i t  w i t h i n  a n  e x i s t i n g  e x c e p t i o n ,  t e n  
s t a t e s  h a v e  a d o p t e d  b y  s t a t u t e  a  s p e c i a l  h e a r s a y  e x c e p t i o n .  ( S e e  
A p p e n d i x  A f o r  l i s t  o f  S t a t e s ) .  A l t h o u g h  t h e  l a n g u a g e  a n d  
o r g a n i z a t i o n  o f  t h e  p r o v i s i o n s  v a r y ,  m o s t  s t a t u t e s  a l l o w  a  c h i l d  
v i c t i m ' s  s t a t e m e n t  t o  b e  a d m i t t e d  i f :  ( 1 )  e i t h e r  t h e  c h i l d
t e s t i f i e s  o r  i s  f o u n d  t o  b e  u n a v a i l a b l e ;  a n d  ( 2 )  t h e  c o u r t  f i n d s  t h e  
s t a t e m e n t  t o  b e  r e l i a b l e .  I l l i n o i s  o n l y  a l l o w s  s u c h  s t a t e m e n t s  t o  
c o r r o b o r a t e  t h e  c h i l d ' s  i n - c o u r t  t e s t i m o n y .  I o w a  a l l o w s  s t a t e m e n t s  
t o  b e  a d m i t t e d  o n l y  i n  j u v e n i l e  c o u r t  c h i l d  a b u s e  a d j u d i c a t i o n  
p r o c e e d i n g s  a n d  d o e s  n o t  r e q u i r e  u n a y a i l a b i l i t y  o r  r e l i a b i l i t y .

F o u r  s t a t u t e s  ( I n d i a n a ,  M i n n e s o t a ,  S o u t h  D a k o t a ,  a n d  W a s h i n g t o n )  
r e q u i r e  c o r r o b o r a t i o n  o r  o t h e r  e v i d e n c e  o f  t h e  a c t ,  i n  a d d i t i o n  t o  
r e q u i r i n g  u n a v a i l a b i l i t y  o f  t h e  c h i l d  a n d  r e l i a b i l i t y  o f  t h e



s t a t e m e n t  b e f o r e  t h e  s t a t e m e n t  m a y  b e  a d m i t t e d .  T h e  p u r p o s e  o f  
r e q u i r i n g  o t h e r  e v i d e n c e  i n  a d d i t i o n  t o  t h e  s t a t e m e n t  w h e n  t h e  c h i l d  
v i c t i m ' s  t e s t i m o n y  i s  n o t  a v a i l a b l e  i s  t o  p r e v e n t  a  c o n v i c t i o n  b a s e d  
u p o n  e v i d e n c e  o f  t h e  c h i l d ' s  s t a t e m e n t ' s  a l o n e .  T h e  a p p r o p r i a t e  
s t a t u t o r y  l a n g u a g e  s h o u l d  b e  t h a t  a f t e r  a  c o u r t  f i n d s  D o t h  
u n a v a i l a b i l i t y  a n d  r e l i a b i l i t y ,  a n d  a d m i t s  t h e  s t a t e m e n t  i n t o  
e v i d e n c e ,  t h e r e  m a y  n o t  n e  a  c o n v i c t i o n  u n l e s s  o t h e r  e v i d e n c e  e x i s t s  
i n  a d d i t i o n  t o  t h e  c h i l d ' s  s t a t e m e n t .  A s  d i s c u s s e d  b e l o w ,  t h i s  m a y  
n o t  b e  n e c e s s a r y ,  s i n c e  a  p r o s e c u t i o n  i s  u n l i k e l y  t o  b e  c o m m e n c e d  
w i t h  o n l y  t h e  c h i l d ' s  s t a t e m e n t .  O n  t h e  o t h e r  h a n d ,  a  s t a t e  m a y  
w a n t  t o  i n c l u d e  t h i s  R e q u i r e m e n t  t o  e n s u r e  t h a t  d e f e n d a n t s  r e c e i v e  a  
f a i r  t r i S T ' T

U n d e r  t h e  n e w  e x c e p t i o n s ,  i f  t h e  c h i l d  t e s t i f i e s  a t  t r i a l ,  t h e  
p r i o r  s t a t e m e n t  c a n  b e  a d m i t t e d  a s  s u b s t a n t i v e  e v i d e n c e ;  h o w e v e r ,  
t h e  c h i l d ' s  t e s t i m o n y  i s  s u f f i c i e n t  t o  c o n v i c t  w i t h o u t  t h e  
s t a t e m e n t ,  a n d  t h e  s t a t e m e n t  m e r e l y  s e r v e s  t o  c o r r o b o r a t e  t h e  
i n - c o u r t  t e s t i m o n y .  I n  c a s e s  w h e r e  t h e  c h i l d  c a n n o t  t e s t i f y ,  t h e  
n e c e s s i t y  f o r  t h e s e  s t a t e m e n t s  i s  m u c h  g r e a t e r .  S i t u a t i o n s  w h e r e  
t h e  c h i l d  m a y  n o t  b e  a b l e  t o  t e s t i f y  i n c l u d e  c a s e s  i n v o l v i n g  
e x t r e m e l y  y o u n g  v i c t i m s  ( s u c h  a s  t w o  o r  t h r e e - y e a r  o l d s )  w h o  m a y  
n o t  b e  a b l e  t o  c o m m u n i c a t e  o r  r e m e m b e r  w h a t  h a p p e n e d  t o  t h e m ,  o r  
o t h e r  c h i l d r e n  w h o  w o u l d  b e  h i g h l y  t r a u m a t i z e d  e m o t i o n a l l y  f r o m  
t e s t i f y i n g  o r  i n t i m i d a t e d  b y  t h e  d e f e n d a n t  i n t o  n o t  t e s t i f y i n g . 1 5  
A s  n o t e d  a b o v e ,  t h e  p r o b l e m  w i t h  t h e s e  c a s e s ,  i s  t h a t  i f  t h e  c h i l d  
d o e s  n o t  t e s t i f y  a n d  t h e  s o l e  e v i d e n c e  i s  t h e  v i c t i m ' s  o u t - o f - c o u r t  
s t a t e m e n t ,  i t  i s  u n l i k e l y  t h a t  t h e  s t a t e  w o u l d  b r i n g  a  c a s e .  B u t  
w h e r e  c i r c u m s t a n t i a l  e v i d e n c e  i n  a d d i t i o n  t o  t h e  s t a t e m e n t  i s  
a v a i l a b l e ,  a  p r o s e c u t o r  c o u l d  d e c i d e  t h a t  t h e r e  i s  s u f f i c i e n t  
e v i d e n c e  t o  c o n v i c t  t h e  d e f e n d a n t  b e y o n d  a  r e a s o n a b l e  d o u b t .

D e s p i t e  t h e  h o p e  t h a t  t h e s e  n e w  e x c e p t i o n s  b r i n g  t o w a r d  
i n c r e a s i n g  t h e  n u m b e r  o f  p r o s e c u t i o n s  a n d  c o n v i c t i o n s ,  i n  c a s e s  
w h e r e  t h e  c h i l d  d o e s  n o t  t e s t i f y  a n d  i s  n o t  s u b j e c t  t o  
c r o s s - e x a m i n a t i o n ,  a d m i s s i b i l i t y  o f  s t a t e m e n t s  u n d e r  t h e  n e w  
e x c e p t i o n s  m a y  b e  j e o p a r d i z e d  u n d e r  t h e  c o n f r o n t a t i o n  c l a u s e  o f  t h e  
s i x t h  a m e n d m e n t .  T h e  c o n f r o n t a t i o n  c l a u s e  h a s  b e e n  i n t e r p r e t e d  a s  a  
r u l e  o f  p r e f e r e n c e  f o r  " f a c e - t o - f a c e  c o n f r o n t a t i o n  a t  t r i a l , "  
r e q u i r i n g  t h e  " p e r s o n a l  p r e s e n c e  o f  t h e  w i t n e s s  a t  t r i a l ,  e n a D l i n g  
t h e  t r i e r  t o  o b s e r v e  h i s  d e m e a n o r  a s  a n  a i d  i n  e v a l u a t i n g  h i s  
c r e d i b i l i t y  a n d  m a k i n g  f a l s e  a c c u s a t i o n  m o r e  u n l i k e l y  b e c a u s e  o f  t h e  
p r e s e n c e  o f  t h e  a c c u s e d  a n d  t h e  s o l e m n i t y  o f  t h e  o c c a s i o n . " 1 6  I f ,  
h o w e v e r ,  t h e  d e c l a r a n t ' s  l i v e  t e s t i m o n y  i n  c o u r t  c a r n o t  b e  o b t a i n e d ,  
p r i n c i p l e s  o f  n e c e s s i t y  a n d  p u b l i c  p o l i c y  h a v e  b e e n  i n v o k e d  t o  a d m i t  
s o m e  h e a r s a y  s t a t e m e n t s . 1 ' (

I t  w o u l d  b e  n o t  e n o u g h ,  h o w e v e r ,  f o r  t h e  p r o s e c u t o r  s i m p l y  n o t  
t o  c a l l  o r  p r o d u c e  t h e  c h i l d  v i c t i m  t o  t e s t i f y  a t  t r i a l .  I n d e e d ,  
t h e  U . S .  S u p r e m e  C o u r t  i n  t h e  1 9 8 0  d e c i s i o n  o f  O h i o  v .  R o b e r t s  h e l d  
t h a t  t o  s a t i s f y  t h e  c o n f r o n t a t i o n  c l a u s e ,  t h e  " p r o s e c u t i o n  m u s t



e i t h e r  p r o d u c e ,  o r  d e m o n s t r a t e  t h e  u n a v a i l a b i l i t y ,  o f  t h e  d e c l a r a n t  
w h o s e  s t a t e m e n t  i t  w i s h e s  t o  u s e  a g a i n s t  t h e  d e f e n d a n t . " 1 8  T h u s  
a s  n o t e d  e a r l i e r ,  i f  t h e  c h i l d  i s  a v a i l a b l e  a n d  t e s t i f i e s  a t  t r i a l ,  
t h e  s t a t e m e n t  m a y  b e  a d m i t t e d  u n d e r  a  s p e c i a l  e x c e p t i o n  a s  a  p r i o r  
c o n s i s t e n t  s t a t e m e n t  w i t h  n o  f u r t h e r  i n q u i r y .  W h e n  t h e  c h i l d  i s  n o t  
p r o d u c e d  a s  a  w i t n e s s ,  h o w e v e r ,  t w o  r e q u i r e m e n t s  m u s t  b e  m e t  u n d e r  
O h i o  v .  R o b e r t s .  I n  a d d i t i o n  t o  u n a v a i l a b i l i t y  t h e  s t a t e m e n t  m u s t  
p o s s e s s  i n d i c i a  o f  r e l i a b i l i t y ,  w h i c h  i s  d i s c u s s e d  i n  g r e a t e r  d e t a i l  
l a t e r .

M o s t  o f  t h e  n e w  h e a r s a y  e x c e p t i o n s  r e q u i r e  a  s h o w i n g  o f  t h e  
d e c l a r a n t ' s  u n a v a i l a b i l i t y  b e f o r e  t h e  s t a t e m e n t  m a y  b e  a d m i t t e d .  

- T r a d i t i o n a l  c a t e g o r i e s  o f  u n a v a i l a b i l i t y  i n c l u d e  d e a t h ,  a b s e n c e ,  
p h y s i c a l  d i s a b i l i t y ,  m e n t a l  i n f i r m i t y  o r  i n s a n i t y ,  f a i l u r e  o f  
m e m o r y ,  r e f u s a l  t o  t e s t i f y ,  p r i v i l e g e ,  o r  s u p e r v e n i n g  
d i s q u a l i f i c a t i o n , 1 9  U n a v a i l a b i l i t y  o f  t n e  w i t n e s s  a t  t r i a l  a l s o  
i s  a  r e q u i r e m e n t  f o r  a d m i t t i n g  h e a r s a y  u n d e r  c e r t a i n  t r a d i t i o n a l  
e x c e p t i o n s ,  i n c l u d i n g  d y i n g  d e c l a r a t i o n s ,  s t a t e m e n t s  a g a i n s t  
i n t e r e s t ,  a n d  f o r m e r  t e s t i m o n y .  ( M o s t  e x c e p t i o n s  a l l o w  h e a r s a y  t o  
b e  a d m i t t e d  e v e n  i f  t h e  d e c l a r a n t  d o e s  n o t  t e s t i f y  a t  t r i a l ) .

T h e r e  i s ,  h o w e v e r ,  a  h i g h e r  s t a n d a r d  o f  u n a v a i l a b i l i t y  f o r  
c o n s t i t u t i o n a l  p u r p o s e s .  T h e  S u p r e m e  C o u r t  h a s  a d d r e s s e d  t h e  . i s s u e  
o n l y  i n  t h e  c o n t e x t  o f  a  d e c l a r a n t ' s  a b s e n c e  f r o m  t h e  j u r i s d i c t i o n ,  
h o l d i n g  t h a t  t h e  p r o s e c u t i o n  m u s t  m a k e  a  " g o o d  f a i t h  e f f o r t "  t o  
o b t a i n  t h e  p r e s e n c e  o f  t h e  w i t n e s s  a t  t r i a l . 2 0  T h e  C o u r t  a l s o  h a s  
i n d i c a t e d  t h a t  t h e  " l e n g t h s  t o  w h i c h  t h e  p r o s e c u t i o n  m u s t  g o  t o  
p r o d u c e  t h e  w i t n e s s  i s  a  q u e s t i o n  o f  r e a s o n a b l e n e s s . " 2 1  U n t i l  t h e  
S u p r e m e  C o u r t  d e c i d e s  t h e  i s s u e ,  t h i s  i s  t h e  o n l y  g u i d e  f o r  c o u r t s  
i n  d e c i d i n g  w h a t  i s  a  s u f f i c i e n t  s h o w i n g  o f  u n a v a i l a b i l i t y  t o  
s a t i s f y  t h e  c o n f r o n t a t i o n  c l a u s e .

I n  c h i l d  s e x u a l  a b u s e  c a s e s ,  a  c h i l d  i s  l i k e l y  t o  b e  u n a v a i l a b l e  
u n d e r  t h e  c a t e g o r i e s  o f  m e n t a l  i n f i r m i t y  ( p s y c h o l o g i c a l  h a r m ) , 2 2  
f a i l u r e  o f  m e m o r y 2 3 ,  r e f u s a l  t o  t e s t i f y  ( b a s e d  o n  t h r e a t s  o f  h a r m  
t o  t h e  c h i l d  b y  t h e  d e f e n d a n t ) 2 ^ ,  a n d  i n c o m p e t e n c y . 2 8  C o u r t s  
a l s o  s o m e t i m e s  h a v e  e s t a b l i s h e d  a  s p e c i a l  t y p e  o f  u n a v a i l a b i l i t y  f o r  
v e r y  y o u n g  c h i l d  s e x u a l  a b u s e  v i c t i m s  w h o  c a n n o t  b e  m e a n i n g f u l l y  
c r o s s - e x a m i n e d  a l t h o u g h  t h e y  a r e  p r e s e n t  a t  t r i a l  a n d  t a k e  t h e  
w i t n e s s  s t a n d . 2 6  T h u s ,  p r o s e c u t o r s  m a y  b e  a b l e  t o  o b t a i n  a d m i s s i o n  
o f  s t a t e m e n t s  b o t h  i n  c a s e s  w h e r e  t h e  c h i l d  d o e s  n o t  t a k e  t h e  
w i t n e s s  s t a n d  a t  a l l ,  o r  w h e r e  t h e  c h i l d  " f r e e z e s  u p "  o n  t h e  s t a n d ,  
a n d  b e c o m e s  u n a v a i l a b l e  b e c a u s e  o f  f a i l u r e  o f  m e m o r y ,  i n a b i l i t y  t o  
c o n t i n u e  t e s t i f y i n g ,  o r  i n a b i l i t y  t o  c o m m u n i c a t e .  S h o w i n g  
u n a v a i l a b i l i t y ,  h o w e v e r ,  m a y  n o t  a l w a y s  b e  e a s y .  O n e  c o u r t  h e l d  
t h a t  t h e  e v i d e n c e  e s t a b l i s h e d  t h a t  t h e  w i t n e s s e s '  m e n t a l ,  e m o t i o n a l ,  
a n d  p h y s i c a l  c o n d i t i o n  r e n d e r e d  h e r  a b i l i t y  t o  t e s t i f y  m e r e l y  
i n c o n v e n i e n t  a n d  n o t  r e l a t i v e l y  i m p o s s i b l e . 2 ^.

O n e  s p e c i a l  e x c e p t i o n  s t a t u t e  i n  I n d i a n a  s p e c i f i c a l l y  d e f i n e s  
u n a v a i l a b i l i t y  o f  a  c h i l d  s e x u a l  a b u s e  v i c t i m ,  p r o v i d i n g  t h a t  a  
c h i l d  i s  u n a v a i l a b l e  i f :



( i )  A p s y c h i a t r i s t  h a s  c e r t i f i e d  t h a t  t n e  c h i l d ' s  p a r t i c i p a t i o n  
i n  t h e  t r i a l  w o u l d  b e  a  t r a u m a t i c  e x p e r i e n c e ;  ( i i )  a  p h y s i c i a n  
h a s  c e r t i f i e d  t h a t  t h e  c h i l d  c a n n o t  p a r t i c i p a t e  i n  t h e  t r i a l  f o r  
m e d i c a l  r e a s o n s ;  o r  ( i i i )  t h e  c o u r t  h a s  d e t e r m i n e d  t h a t  t h e  
c h i l d  i s  i n c a p a b l e  o f  u n d e r s t a n d i n g  t h e  n a t u r e  a n d  o b l i g a t i o n  o f  
a n  o a t h .

S t a t e s  t h a t  h a v e  a d o p t e d  o r  a r e  c o n s i d e r i n g  s p e c i a l  e x c e p t i o n s  
s h o u l d  i n c l u d e  d e f i n i t i o n s  o r  r e f e r  t o  o t h e r  s e c t i o n s  o f  t h e i r  c o d e  
r e g a r d i n g  u n a v a i l a b i l i t y . 2 8  H o w  u n a v a i l a b i l i t y  s h o u l d  b e  s h o w n  
a l s o  s h o u l d  b e  s p e c i f i e d ,  i n c l u d i n g  t h e  r e q u i r e m e n t  o f  a  h e a r i n g  o n  
t h e  i s s u e  a n d  t h e  m a k i n g  o f  t r i a l  r e c o r d .  A h e a r i n g  s h o u l d  b e  h e l d ,  
f o r  e x a m p l e ,  o n  a  c h i l d ' s  i n c o m p e t e n c y  i f  t h a t  i s  t h e  b a s i s  o f  
u n a v a i l a b i l i t y  a l l e g e d  b y  t h e  p r o s e c t o r .  H o l d i n g  a  h e a r i n g  e n s u r e s  
f a c t u a l  s u p p o r t  f o r  t h e  t r i a l  c o u r t ' s  f i n d i n g  a n d  f o r  a n  a p p e a l s  
c o u r t  t o  u p h o l d  t h e  t r i a l  c o u r t ' s  d e t e r m i n a t i o n .

I n  o n e  s t a t e ,  C a l i f o r n i a ,  c o u r t s  a l s o  h a v e  h e l d  t h a t  
u n a v a i l a b i l i t y  d u e  t o  p s y c h o l o g i c a l  h a r m  c a n  b e  e s t a b l i s h e d  o n l y  b y  
a n  e x p e r t ,  n o t  a  l a y  w i t n e s s . 2 *  T h u s ,  w h e n  s e e k i n g  t o  a d m i t  
s t a t e m e n t s  w h e n  t h e  c h i l d  i s  a l l e g e d  t o  b e  u n a v a i l a b l e  d u e  t o  s e v e r e  
p s y c h o l o g i c a l  h a r m  f r o m  t e s t i f y i n g ,  a  m e n t a l  h e a l t h  p r o f e s s i o n a l  w h o  
h a s  h a d  d i r e c t  e x p e r i e n c e  w i t h  t h e  c h i l d  s h o u l d  t e s t i f y  t o  e m o t i o n a l  
p r o b l e m s  o f  t h e  c h i l d  a n d  t h a t  s u c h  p r o b l e m s  w o u l d  b e  s e r i o u s l y  
e x a c e r b a t e d  b y  t e s t i f y i n g  i n  c o u r t .  I n d i a n a ' s  s t a t u t e  i s  a  g o o d  
e x a m p l e  o f  s p e c i f y i n g  a  r e q u i r e m e n t  f o r  e x p e r t  t e s t i m o n y ,  a l t h o u g h  
C a l i f o r n i a  h a s  a d d e d  a  c a t e g o r y  o f  u n a v a i l a b i l i t y  t h a t  d e f i n e s  a n  
e x p e r t  a s  " a  p h y s i c i a n ,  s u r g e o n ,  p s y c h i a t r i s t ,  l i c e n s e d  
p s y c h o l o g i s t ,  l i c e n s e d  c l i n i c a l  s o c i a l  w o r k e r ,  o r  l i c e n s e d  m a r r i a g e  
f a m i l y  o r  c h i l d  c o u n s e l o r . " 3 0

A s  n o t e d  p r e v i o u s l y ,  i n  o r d e r  t o  p r o t e c t  a n  a c c u s e d ' s  
c o n s t i t u t i o n a l  r i g h t  t o  c o n f r o n t  w i t n e s s e s ,  a  s e c o n d  r e q u i r e m e n t  
a l s o  m u s t  b e  m e t  b e f o r e  a  c h i l d ' s  s t a t e m e n t  m a y  b e  a d m i t t e d  u n d e r  
t h e  n e w  e x c e p t i o n s .  I n  O h i o  v .  R o b e r t s ,  t h e  U . S .  S u p r e m e  C o u r t  
i n d i c a t e d  t h a t  a f t e r  a  w i t n e s s  i s  s h o w n  t o  b e  u n a v a i l a b l e ,  a  
s t a t e m e n t  m a y  b e  a d m i t t e d  o n l y  i f  i t  h a s  " s u f f i c i e n t  i n d i c i a  o f  
r e l i a b i l i t y " ;  s u c h  r e l i a b i l i t y  " c a n  b e  i n f e r r e d  w i t h o u t  m o r e  i n  a  
c a s e  w h e r e  t h e  e v i d e n c e  f a l l s  w i t h i n  a  f i r m l y  r o o t e d  h e a r s a y  
e x c e p t i o n . I n  o t h e r  c a s e s ,  t h e  e v i d e n c e  m u s t  b e  e x c l u d e d ,  a t  l e a s t  
a b s e n t  a  s h o w i n g  o f  p a r t i c u l a r i z e d  g u a r a n t e e s  o f  
t r u s t w o r t h i n e s s . " 3 1  ( e m p h a s i s  a d d e d ) .  T h i s  r e q u i r e m e n t  m e a n s  
t h a t  a  c o u r t  m a y  n o t  a d m i t  a  s t a t e m e n t  u n d e r  a  s p e c i a l  e x c e p t i o n  
u n l e s s  t h e  s t a t e m e n t  i s  s h o w n  t o  p o s s e s s  p a r t i c u l a r i z e d  g u a r a n t e e s  
o f  t r u s t w o r t h i n e s s ,  s i n c e  t h e  s t a t e m e n t  w o u l d  n o t  f a l l  w i t h i n  a  
" f i r m l y  r o o t e d  e x c e p t i o n . "



A s  w i t h  t h e  s h o w i n g  o f  u n a v a i l a b i l i t y ,  f a c t o r s  s h o w i n g  
t r u s t w o r t h i n e s s  m a y  n o t  b e  e a s y  t o  e s t a b l i s h .  I n d e e d ,  i t  i s  
p r e f e r a b l e  f o r  p r o s e c u t o r s  t o  s e e k  a d m i s s i b i l i t y  o f  h e a r s a y  
s t a t e m e n t s  o f  c h i l d  s e x u a l  a b u s e  v i c t i m s  u n d e r  o n e  o r  m o r e  o f  t n e  
l o n g - s t a n d i n g  o r  a c c e p t e d  e x c e p t i o n s ,  a s  w e l l  a s  t h e  n e w  e x c e p t i o n .
A c o u r t  w o u l d  b e  l i k e l y  t o  a d m i t  a  s t a t e m e n t  u n d e r  a  t r a d i t i o n a l  
e x c e p t i o n  i n  o r d e r  t o  a v o i d  m a k i n g  p a r t i c u l a r i z e d  f i n d i n g s  o f  
t r u s t w o r t h i n e s s .  S o u t h  D a k o t a ' s  s t a t u t e  m a k e s  a  s t a t e m e n t  
a d m i s s i b i l e  u n d e r  t h e  n e w  e x c e p t i o n  o n l y  i f  i t  i s  n o t  a d m i s s i b l e  
u n d e r  a n y  o t h e r  s t a t u t e .

I n  s e e k i n g  S ' d M s s i o i l i t y  u n d e r  t h e  n e w  e x c e p t i o n ,  a  p r o s e c u t o r  
f i r s t  s h o u l d  a t t e m p t  t o  s h o w  t h a t  t h e  s t a t e m e n t  s a t i s f i e s  o n e  o r  
m o r e  c r i t e r i a  c i t e d  i n  t h e  U . S .  S u p r e m e  C o u r t ' s  d e c i s i o n  i n  D u t t o n  
v .  E v a n s . 3 2  T h e  D u t t o n  c r i t e r i a  a r e :  ( 1 )  T h e  s t a t e m e n t  c o n t a i n s
n o  e x p r e s s  a s s e r t i o n  o f  p a s t  f a c t ;  ( 2 )  C r o s s - e x a m i n a t i o n  c o u l d  n o t  
s h o w  t h e  d e c l a r a n t ' s  l a c k  o f  k n o w l e d g e ;  ( 3 )  T h e  p o s s i b i l i t y  o f  
d e c l a r a n t ' s  f a u l t y  r e c o l l e c t i o n  i s  r e m o t e ;  a n d  ( 4 )  T h e  c i r c u m s t a n c e s  
s u r r o u n d i n g  t h e  s t a t e m e n t  a r e  s u c h  t h a t  t h e r e  i s  n o  r e a s o n  t o  
s u p p o s e  t h e  d e c l a r a n t  m i s r e p r e s e n t e d  t h e  d e f e n d a n t ' s  i n v o l v e m e n t .

C o u r t s  h a v e  h e l d  t h a t  a l l  f o u r  D u t t o n  f a c t o r s  n e e d  n o t  b e  s h o w n  
i n  o r d e r  t o  a d m i t  a  s t a t e m e n t  o v e r  c o n f r o n t a t i o n  o b j e c t i o n s ,  a n d  i n  
f a c t ,  i f  o t h e r  f a c t o r s  i n d i c a t e  r e l i a b i l i t y ,  a  s t a t e m e n t  m a y  n o t  b e  
r e q u i r e d  t o  s a t i s f y  a n y  o f  t h e  e l e m e n t s . 3 3  P r o s e c u t o r s  a l s o  
s h o u l d  m a r s h a l l  f a c t s  t o  s a t i s f y  c r i t e r i a  c i t e d  b y  o t h e r  c o u r t s  a s  
i n d i c a t i n g  a  s t a t e m e n t ' s  t r u s t w o r t h i n e s s ,  i n c l u d i n g  t h e  f o l l o w i n g :

( 1 )  w h e t h e r  t h e r e  i s  a n  a p p a r e n t  m o t i v e  t o  l i e ;
( 2 )  t h e  g e n e r a l  c h a r a c t e r  o f  t h e  d e c l a r a n t ;
( 3 )  w h e t h e r  m o r e  t h a n  o n e  p e r s o n  h e a r d  t h e  s t a t e m e n t s ;
( 4 )  w h e t h e r  t h e  s t a t e m e n t s  w e r e  s p o n t a n e o u s  o r  d i r e c t l y  

r e s p o n s i v e  t o  q u e s t i o n s ;
( 5 )  t h e  t i m i n g  o f  t h e  d e c l a r a t i o n ;
( 6 )  t h e  r e l a t i o n s h i p  o f  s p e a k e r  a n d  d e c l a r a n t ;
( 7 )  t h e  c h i l d ' s  y o u n g  a g e  m a k e s  i t  u n l i k e l y  t h e  c h i l d

f a b r i c a t e d  w h e r e  t h e  s t a t e m e n t  r e p r e s e n t s  a  g r a p h i c  
a c c o u n t  b e y o n d  t h e  c h i l d ' s  e x p e r i e n c e ;

( 8 )  t h e  n a t u r e  a n d  d u r a t i o n  o f  a b u s e ;
( 9 )  t h e  r e l a t i o n s h i p  o f  d e c l a r a n t  a n d  d e f e n d a n t ;
( 1 0 )  t h e  s t a t e m e n t  h a s  a  " r i n g  o f  v e r i t y "  a n d  t e r m i n o l o g y

a p p r o p r i a t e  t o  t h e  c h i l d ' s  a g e ;
( 1 1 )  t h e  c h i l d  w a s  s u f f e r i n g  p a i n  o r  d i s t r e s s  w h e n  m a k i n g  

s t a t e m e n t ;  a n d
( 1 2 )  e x t r i n s i c  e v i d e n c e  e x i s t s  t o  s h o w  d e f e n d a n t ' s  o p p o r t u n i t y

t o  c o m m i t  t h e  a c t  c o m p l a i n e d  o f  i n  c h i l d ' s  s t a t e m e n t . 3 4
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A l t e r n a t i v e  A p p r o a c h e s  f o r  A v o i d i n g  t h e  C h i l d  V i c t i m ' s  T e s t i m o n y  i n  
O p e n  C o u r t  W h e r e  N e c e s s a r y  t o  P r e v e n t  S e v e r e  E m o t i o n a l  T r a u m a  o r  
W h e n  t h e  C h i l d  i s  O t h e r w i s e  N o t  A v a i l a b l e  a s  a  W i t n e s s

T h e  A B A  R e c o m m e n d a t i o n s  s t a t e  t h e  f o l l o w i n g  r e g a r d i n g  t h e  
t e s t i m o n y  o f  c h i l d  s e x u a l  a b u s e  v i c t i m s :

1 . 4 . 4 .  C h i l d * s .  T e s t i m o n y

I n  c r i m i n a l  „ s e s ,  a  c h i l d  s e x u a l  a b u s e  v i c t i m  s n o u l d  
t e s t i f y  a t  p r e l i m i n a r y  h e a r i n g s  o r  g r a n d  j u r y  
p r o c e e d i n g s  o n l y  i f  n e e d e d .  W h e r e  n e c e s s a r y  t o  
p r e v e n t  t r a u m a  t o  t h e  c h i l d ,  p r o c e d u r e s  s h o u l d  b e  
d e v e l o p e d  t o  a v o i d  t h e  n e e d  f o r  t h e  c h i l d ' s  t e s t i m o n y  
i n  o p e n  c o u r t  i n  c r i m i n a l  a n d  c i v i l  t r i a l s ,  t a k i n g  
i n t o  a c c o u n t  a n y  c o n s t i t u t i o n a l  l i m i t a t i o n s .

T e s t i f y i n g  i n  a  f o r m a l  c o u r t r o o m  a t  a  c r i m i n a l  t r i a l  i n  f r o n t  
o f  t h e  d e f e n d a n t ,  j u r y ,  j u d g e  a n d  a n  a u d i e n c e  o f  s p e c t a t o r s ,  
a n d  b e i n g  s u b j e c t e d  t o  d i r e c t  a n d  c r o s s - e x a m i n a t i o n  o f t e n  i s  
c i t e d  a s  o n e  o f  t h e  m o s t  i n t i m i d a t i n g  a n d  s t r e s s f u l  a s p e c t s  o f  
t h e  l e g a l  p r o c e s s  f o r  c h i l d r e n . 3 5  A l t h o u g h  s u c h  a n  
e x p e r i e n c e  a l s o  m a y  b e  a n x i e t y - p r o d u c i n g  f o r  a d u l t s ,  a d u l t s  
g e n e r a l l y  h a v e  d e v e l o p e d  c o p i n g  m e c h a n i s m s  t o  d e a l  w i t h  s u c h  
s i t u a t i o n s .  F u r t h e r ,  a d u l t s  a l s o  h a v e  a  g e n e r a l  u n d e r s t a n d i n g  
o f  t h e  p u r p o s e  a n d  o p e r a t i o n  o f  o u r  l e g a l  s y s t e m  a n d  s h o u l d  b e  
b e t t e r  a b l e  t o  w i t h s t a n d  a n d  d e a l  w i t h  a  d e f e n s e  a t t o r n e y ' s  
e f f o r t s  t o  d i s c r e d i t  t h e i r  t e s t i m o n y .

T h e  c h o i c e  o f  a l t e r n a t i v e s  f o r  t a k i n g  a  c h i l d ' s  t e s t i m o n y  
s h o u l d  d e p e n d  u p o n  t h e  n e e d s  a n d  p r o b l e m s  o f  a  p a r t i c u l a r  
c h i l d .  F o r  s o m e  c h i l d r e n ,  t e s t i f y i n g  i n  f r o n t  o f  t h e  d e f e n d a n t  
m a y  n o t  b e  a s  t r a u m a t i c  a s  s i t t i n g  o n  t h e  w i t n e s s  s t a n d  i n  a  
f o r m a l  c o u r t r o o m  w i t h  a n  a u d i e n c e  f u l l  o f  s t r a n g e r s  a n d  t h e  
p r e s s  o r  w i t h  t h e  j u r y  p r e s e n t .  A v i d e o t a p e d  d e p o s i t i o n  w i t h  
t h e  d e f e n d a n t  p r e s e n t  m a y  b e  t h e  p r o p e r  m e c h a n i s m  f o r  s u c h  a  
c h i l d .  I n  j u v e n i l e  c o u r t  c h i l d  p r o t e c t i o n  c a s e s ,  c h i l d r e n  m a y  
b e  i n t e r v i e w e d  i n  t h e  j u d g e ' s  c h a m b e r s  ( g e n e r a l l y  w i t h  t h e  
p a r e n t  a l l e g e d  t o  h a v e  c o m m i t t e d  c h e  a b u s e  p r e s e n t ) ,  p r o v i d i n g  
a  l e s s  f o r m a l  s e t t i n g  i n  w h i c h  t h e  c h i l d  m a y  b e  e x a m i n e d  a n d  
c r o s s - e x a m i n e d .  O t h e r  c h i l d r e n  m a y  n o t  b e  d i s t u r b e d  b y  
t e s t i f y i n g  i n  t h e  p r e s e n c e  o f  t h e  p u b l i c  o r  t h e  j u r y ,  b u t  
t e r r i f i e d  o f  f a c i n g  t h e  d e f e n d a n t .  S t i l l  o t h e r  c h i l d r e n  m a y  
o n l y  r e q u i r e  a n  a d v o c a t e ,  c l o s e  f r i e n d  o r  r e l a t i v e  i n  o r d e r  t o  
f e e l  l e s s  t r a u m a t i z e d .  F i n a l l y ,  s o m e  c h i l d r e n  m a y  f i n d  
t e s t i f y i n g  a  h e l p f u l  e x p e r i e n c e  i n  d e a l i n g  w i t h  t h e  a b u s e  a n d  
m a y  n o t  b e  t r a u m a t i z e d  a t  a l l .
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F o r .  t h e  a b o v e  r e a s o n s ,  l e g i s l a t u r e s  a d o p t i n g  i n n o v a t i v e  
a p p r o a c h e s  s h o u l d  n o t  m a n d a t e  a  p a r t i c u l a r  a p p r o a c h  f o r  a l l  
c h i l d  v i c t i m s ,  s u c h  a s  e x c u s i n g  a l l  c h i l d r e n  f r o m  t e s t i f y i n g ,  
c l o s i n g  t h e  c o u r t r o o m  i n  a l l  c a s e s  w h e n  a  c h i l d  t e s t i f i e s ,  o r  
p r e v e n t i n g  t h e  c h i l d  f r o m  s e e i n g  t h e  d e f e n d a n t  i n  a l l  c a s e s  
d u r i n g  t h e  c h i l d ' s  t e s t i m o n y .  I n d e e d ,  t h e  U . S .  S u p r e m e  C o u r t  
i n  G l o b e  N e w s p a p e r  C o .  v .  S u p e r i o r  C o u r t  h e l d  t h a t  m a n d a t o r y  
e x c l u s i o n  o f  t h e  p r e s s  d u r i n g  t h e  t e s t i m o n y  o f  a  c n i l d  s e x u a l  
a b u s e  v i c t i m  w a s  v i o l a t i v e  o f  t h e  f i r s t  a m e n d m e n t .

A n u m b e r  o f  s t a t e s  h a v e  e n a c t e d  o r  a r e  c o n s i d e r i n g  
l e g i s l a t i o n  a l l o w i n g  a l t e r n a t i v e s - - f o r  t a k i n g  t h e  t e s t i m o n y  o f  a  
c h i l d  s e x u a l  a b u s e  v i c t i m  i n  o r d e r  t o  p r e v e n t  t h e  c h i l d  f r o m  
h a v i n g  t o  t e s t i f y  i n  o p e n  c o u r t  a t  t r i a l ,  i n c l u d i n g  t e s t i m o n y  
b y  v i d e o t a p e  o r  c l o s e d - c i r c u i t  t e l e v i s i o n .  I n d e e d ,  i t  i s  
a d v i s a b l e  f o r  s t a t e s  t o  a d o p t  l e g i s l a t i o n  a l l o w i n g  t h e  u s e  o f  
s u c h  a l t e r n a t i v e s .  A C a l i f o r n i a  a p p e a l s  c o u r t  s k i r t e d  t h e  
c o n s t i t u t i o n a l  i s s u e s  a n d  d i s a l l o w e d  t h e  u s e  o f  c l o s e d - c i r c u i t  
t e l e v i s i o n  f o r  t a k i n g  a  c h i l d ' s  t r i a l  t e s t i m o n y  b e c a u s e  
s p e c i f i c  a u t h o r i z a t i o n  f o r  s u c h  a  p r o c e d u r e  h a d  n o t  b e e n  
g r a n t e d  b y  s t a t e  s t a t u t e ,  a  n e c e s s i t y  g i v e n  t h e  s e r i o u s  
c o n s t i t u t i o n a l  i s s u e s  r a i s e d  b y  t h e  p r o c e d u r e s . 3 6

O t h e r  c o u r t s ,  h o w e v e r ,  h a v e  a l l o w e d  s u c h  a l t e r n a t i v e s  
w i t h o u t  l e g i s l a t i v e  a u t h o r i t y ,  o r  a t  l e a s t  h a v e  a d d r e s s e d  t h e  
c o n s t i t u t i o n a l  i s s u e  d e s p i t e  t h e  a b s e n c e  o f  l e g i s l a t i o n . 3 ?
F o r  e x a m p l e ,  w h e r e  n o  l e g i s l a t i v e  a u t h o r i t y  e x i s t e d ,  s o m e  
c o u r t s  h a v e  a l l o w e d  a  c h i l d  s e x u a l  a b u s e  v i c t i m  t o  t e s t i f y  i n  
c o u r t  w i t h  t h e  d e f e n d a n t  h i d d e n  f r o m  t h e  c h i l d ' s  v i e w ,  a l t h o u g h  
o t h e r s  h a v e  h e l d  s u c h  a  p r o c e d u r e  t o  b e  v i o l a t i v e  o f  t h e  
d e f e n d a n t ' s  r i g h t  o f  c o n f r o n t a t i o n . 3 8  T h u s ,  a l t h o u g h  s t a t e s  
s h o u l d  e n a c t  l e g i s l a t i o n  a u t h o r i z i n g  v a r i o u s  m e t h o d s ,  
p r o s e c u t o r s  s t i l l  s h o u l d  r e q u e s t  a  c o u r t  t o  a l l o w  t h e  u s e  o f  
v i d e o t a p i n g ,  c l o s e d - c i r c u i t  t e l e v i s i o n ,  o r  o t h e r  m e a n s  w h e r e  
n e c e s s a r y  t o  l e s s e n  t h e  t r a u m a  o f  t e s t i f y i n g  e v e n  i f  t h e i r  
s t a t e  h a s  n o  s t a t u t e .

V i d e o t a p e d  T e s t i m o n y  o r  D e p o s i t i o n

S t a t e s  s e e m  t o  b e  m o s t  i n t e r e s t e d  i n  s t a t u t e s  t o  a l l o w  
v i d e o t a p i n g  o f  a  c h i l d ' s  t e s t i m o n y .  I n  1 9 8 2 ,  t h e  A B A ' s  C h i l d  
S e x u a l  A b u s e  P r o j e c t  f o u n d  t h a t  f o u r  ( 4 )  s t a t e s  a l l o w e d  
v i d e o t a p e d  t e s t i m o n y .  B y  1 9 8 5 ,  f o u r t e e n  ( 1 4 )  s t a t e s  h a d  
s t a t u t e s  p e r m i t t i n g  v i d e o t a p e d  t r i a l  o r  p r e l i m i n a r y  h e a r i n g  
t e s t i m o n y .  ( S e e  A p p e n d i x  A  f o r  s t a t e s )  S i x  ( 6 )  o f  t h e  1 4  
s t a t u t e s  p e r m i t  t h e  v i d e o t a p e  t o  b e  m a d e  o r  a d m i t t e d  i n t o  
e v i d e n c e  a t  t r i a l  o n l y  i f  t h e  c o u r t  f i n d s  t h a t  t h e  c h i l d ' s  
t e s t i m o n y  i n  o p e n  c o u r t  w o u l d  c a u s e  s e v e r e  e m o t i o n a l  
t r a u m a . 3 8  T h r e e  ( 3 )  o f  t h e s e  s t a t u t e s  a l l o w  e i t h e r  t h e  
v i d e o t a p e  t o  b e  m a d e  o r  t o  b e  a d m i t t e d  a t  t r i a l  i f  t h e  c o u r t
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f i n d s  t h e .  c h i l d  t o  b e  " m e a i c a l l y  u n a v a i l a D l e "  b e c a u s e  t e s t i m o n y  
w o u l d  c a u s e  e m o t i o n a l  t r a u m a ,  o r  o t h e r w i s e  " u n a v a i l a D l e "  a s  
d e f i n e d  i n  a  s t a t e ' s  e v i d e n c e  c o d e  s e c t i o n s  r e l a t i n g  t o  t n e  
a d m i s s i b i l i t y  o f  h e a r s a y  o r  p r i o r  t e s t i m o n y . 4 0  T h e  r e m a i n i n g  
s t a t u t e s  s i m p l y  g i v e  t h e  c o u r t  d i s c r e t i o n  t o  o r d e r  t h e  m a k i n g  
o f  t h e  v i d e o t a p e .  T h i r t e e n  ( 1 3 )  s p e c i f i c a l l y  a l l o w
c r o s s - e x a m i n a t i o n  o r  q u e s t i o n i n g  o f  t h e  c h i l d  b y  t h e  d e f e n d a n t
o r  h i s  l a w y e r .

T w e l v e  ( 1 2 )  s t a t u t e s  r e q u i r e  t h e  p h y s i c a l  p r e s e n c e  o f  t h e  
d e f e n d a n t  i n  t h e  r o o m  w h e r e  t h e  v i d e o t a p i n g  t a k e s  p l a c e ;  t h e  
s t a t u t e s  i n  K e n t u c k y  a n d  T e x a s  m a n d a t e  t h a t  t h e  d e f e n d a n t  b e  
h i d d e n  f r o m  t h e  c h i l d ' s  v i e w ,  a l t h o u g h  t h e  d e f e n d a n t  m u s t  b e  
a b l e  t o  s e e  a n d  h e a r  t h e  c h i l d .  T h e  a g e  o f  t h e  c h i l d  v a r i e s  b y  
s t a t u t e ,  a l t h o u g h  a l l  p r o v i s i o n s  a l l o w  v i d e o t a p i n g  o f  c h i l d r e n  
u n d e r  1 2  y e a r s  o f  a g e .

L i v e  T e s t i m o n y  o f  t h e  C h i l d  b y  C l o s e d - C i r c u i t  T e l e v i s i o n

T h r e e  ( 3 )  s t a t e s ,  K e n t u c k y ,  L o u i s i a n a ,  a n d  T e x a s ,  h a v e  
s t a t u t e s  p e r m i t t i n g  c l o s e d - c i r c u i t  t e l e v i s i o n  o f  a  c h i l d ' s  
t e s t i m o n y .  ( S e e  A p p e n d i x  A )  D u r i n g  t h e . t r i a l ,  t h e  c h i l d  i s  
q u e s t i o n e d  b y  t h e  p r o s e c u t o r  a n d - d e f e n s e  a t t o r n e y  ( w i t h  a  
s u p p o r t  p e r s o n  a l l o w e d  t o  b e  p r e s e n t )  i n  a  r o o m  o u t s i d e  t h e  
c o u r t r o o m ,  w h i c h  i s  t e l e v i s e d  t o  t h e  j u d g e ,  j u r y  a n d  p u b l i c  i n  
t h e  c o u r t r o o m .  T h e  d e f e n d a n t  m u s t  b e  a b l e  t o  " o b s e r v e  a n d  h e a r  
t h e  t e s t i m o n y  o f  t h e  c h i l d  i n  p e r s o n , "  b u t  t h e  c h i l d  m a y  n o t  
s e e  o r  h e a r  t h e  d e f e n d a n t .  O n l y  L o u i s i a n a  c o n d i t i o n s  t h e  u s e  
o f  t h i s  p r o c e d u r e  " w h e n  j u s t i c e  s o  r e q u i r e s . "

A b i l l  i n  C a l i f o r n i a ,  w h i c h  h a s  p a s s e d  t h e  s t a t e  s e n a t e ,  
p r o p o s e s  t w o - w a y  t e l e v i s i o n  o f  t h e  c h i l d ' s  t e s t i m o n y ,  w h i c h  m a y  
b e  u t i l i z e d  i f  p s y c h o l o g i c a l  h a r m  t o  t h e  c h i l d  f r o m  t e s t i m o n y  
i n  o p e n  c o u r t  i s  s h o w n .  U n d e r  t h i s  b i l l ,  t h e  c h i l d  w o u l d  b e  i n  
a  r o o m  o u t s i d e  t h e  c o u r t r o o m ,  a n d  t h e  j u d g e ,  j u r y ,  d e f e n d a n t ,  
a n d  b o t h  a t t o r n e y s  w o u l d  b e  i n  t h e  c o u r t r o o m .  T h e  c h i l d  w o u l d  
b e  a b l e  t o  s e e  t h e  c o u r t r o o m  b y  t e l e v i s i o n ,  a n d  t h e  p e o p l e  i n  
t h e  c o u r t r o o m  c a n  s e e  t h e  c h i l d  b y  t e l e v i s i o n .  T h e  a t t o r n e y s  
w o u l d  q u e s t i o n  t h e  c h i l d  f r o m  t h e  c o u r t r o o m ,  a n d  o n l y  a  s u p p o r t  
p e r s o n  w o u l d  b e  p e r m i t t e d  w i t h  t h e  c h i l d .  T h i s  p r o p o s a l  t h u s  
d i f f e r s  f r o m  t h e  o t h e r  l a w s  b y  a l l o w i n g  t h e  c h i l d  t o  s e e  t h e  
c o u r t r o o m  a n d  t h e  j u r y ,  j u d g e ,  p u b l i c  a n d  d e f e n d a n t ,  b u t  
p e r m i t s  t h e  q u e s t i o n i n g  t o  o c c u r  b y  t e l e v i s i o n  r a t h e r  t h a n  i n  
t h e  c h i l d ' s  p r e s e n c e .

P o t e n t i a l  C o n s t i t u t i o n a l  A n d  O t h e r  P r o b l e m s  W i t h  A l t e r n a t i v e  
P r o c e d u r e s  f o r  T a k i n g  a  C h i l d ' s  T e s t i m o n y

T h e  a b o v e  s t a t u t o r y  a l t e r n a t i v e s  m a y  r a i s e  a  n u m b e r  o f  
c o n s t i t u t i o n a l  v i o l a t i o n s ,  m a n y  o f  w h i c h  a r e  t o  b e  e x a m i n e d  f o r  
t h e  f i r s t  t i m e  a t  t h e  A m e r i c a n  B a r  A s s o c i a t i o n ' s  N a t i o n a l
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P o l i c y  C o n f e r e n c e  o n  L e g a l  R e f o r m s  i n  C h i l d  S e x u a l  A b u s e  C a s e s  
o r  h a v e  b e e n  a n a l y z e d  b y  v a r i o u s  l a w  j o u r n a l  a r t i c l e s ’ ? 1̂  A s  
n o t e d  e a r l i e r ,  c a r e f u l  c o n s i d e r a t i o n  o f  t h e s e  i s s u e s  i s  a d v i s e d  
i n  o r d e r  t o  a v o i d  r e v e r s a l s  o f  c o n v i c t i o n s  a n d  t o  p r e v e n t  
r e t r i a l s .  O n c e  a  s i g n i f i c a n t  n u m b e r  o f  s t a t e s  h a v e  p a s s e d  
l e g i s l a t i o n  d e a l i n g  w i t h  a n  a r e a  o f  g r e a t  c o n c e r n  t o  t h e  p u b l i c  
s u c h  a s  c h i l d  s e x u a l  a b u s e ,  t r e m e n d o u s  i n t e r e s t  i n  f o l l o w i n g  
t h e  t r e n d  s h o u l d  b e  t e m p e r e d  b y  e v a l u a t i n g  t h e  i s s u e  i n  t e r m s  
o f  b o t h  i t s  c o n s t i t u t i o n a l i t y  a s  w e l l  a s  i t s  p r a c t i c a l i t y .

T h e  c o n s t i t u t i o n a l  i s s u e s  r a i s e d  b y  t h e  n e w  v i d e o t a p i n g  a n d  
c l o s e d - c i r c u i t  t e l e v i s i o n  s t a t u t e s  i n c l u d e  t h e  d e f e n d a n t ' s  
r i g h t  t o  a  f a i r  t r i a l  u n d e r  c n e  d u e  p r o c e s s  c l a u s e  o f  t h e  
f o u r t e e n t h  a m e n d m e n t ,  t h e  d e f e n d a n t ' s  s i x t h  a m e n d m e n t  r i g h t  t o  
a  p u b l i c  t r i a l  a n d  t o  a  t r i a l  b y  j u r y ,  t h e  d e f e n d a n t ' s  s i x t h  
a m e n d m e n t  r i g h t  t o  c o n f r o n t  w i t n e s s e s ,  a n d  t h e  p u b l i c ' s  ( a n d  
p r e s s ' )  f i r s t  a m e n d m e n t  r i g h t  t o  a t t e n d  c r i m i n a l  t r i a l s .  
C o m m e n t a t o r s  h a v e  s u g g e s t e d  t h a t  t h e  d e f e n d a n t ' s  j u r y  t r i a l  
r i g h t  m a y  b e  i n f r i n g e d ,  e v e n  i f  t h e  v i d e o t a p i n g  i s  s h o w n  t o  t h e  
j u r y  l a t e r ,  b e c a u s e  i t  i n t e r f e r e s  w i t h  t h e  j u r y ' s  
d e c i s i o n m a k i n g  f u n c t i o n  b y  d i s t o r t i n g  o r  n o t  f u l l y  c o n v e y i n g  
e v i d e n c e ,  e s p e c i a l l y  a  w i t n e s s '  d e m e a n o r ;  i t  d e n i e s  t h e  j u r y ' s  
p o w e r  a t  c o m m o n  l a w  t o  q u e s t i o n  w i t n e s s e s ;  a n d  " i t  c o m p r o m i s e s  
t h e  i n t e g r i t y  o f  t h e  c o u r t . * 4 2

•

T h e  d e f e n d a n t ' s  r i g h t  t o  a  f a i r  t r i a l  u n d e r  t h e  1 4 t h  
a m e n d m e n t  d u e  p r o c e s s  c l a u s e  " t r a d i t i o n a l l y  h a s  r e q u i r e d  j u d g e  
a n d  j u r y  t o  b e  u n b i a s e d  a n d  e v i d e n c e  t o  b e  t r u s t w o r t h y . " 4 2  
T h e  u s e  o f  v i d e o t a p i n g  m a y  p r e v e n t  t h e  j u r y  f r o m  m a k i n g  a n  
a c c u r a t e  a n d  u n b i a s e d  d e c i s i o n  i f  t h e  v i d e o t a p i n g  m e d i u m  
p r e j u d i c i a l l y  a l t e r s  o r  d o e s  n o t  c o n v e y  e v i d e n c e .  M o r e o v e r ,  
t h e  t r u t h - e l i c i t i n g  a s p e c t s  o f  t h e  j u r y  t r i a l  a r e  r e m o v e d  w h e n  
v i d e o t a p i n g  i s  u s e d ,  e n h a n c i n g  t h e  p o s s i b i l i t y  o f  u n f a i r n e s s  o r  
p e r j u r y . 4 4

A s  w i t h  t h e  j u r y  t r i a l  r i g h t ,  t h e  d e f e n d a n t ' s  r i g h t  t o  a  
p u b l i c  t r i a l  a n d  t h e  r i g h t  o f  t h e  p r e s s  a n d  p u b l i c  t o  a t t e n d  
c r i m i n a l  t r i a l s  m a y  b e  i n f r i n g e d  e v e n  i f  t h e  v i d e o t a p e  i s  s h o w n  
l a t e r  t o  t h e  p u b l i c .  C o m m e n t a t o r s  h a v e  c i t e d  a  n u m b e r  o f  
r e a s o n s  t o  s u p p o r t  t h i s  c o n t e n t i o n ,  s u c h  a s  t h e  f a c t  t h a t  
w i t n e s s e s  " m a y  s p e a k  m o r e  t r u t h f u l l y  i f  p l a c e d  b e f o r e  t h e  
s c r u t i n y  o f  t h e i r  p e e r s , "  a n d  t h a t  c o n f i d e n c e  i n  j u d i c i a l  
r e m e d i e s  m a y  l e a d  t o  p u b l i c  s k e p t i c i s m  o f  j u d i c i a l  p r o c e s s e s  
i f  t h e  v i d e o t a p i n g  i s  d o n e  p r i v a t e l y . 4 5

T h e  f i r s t  a m e n d m e n t  r i g h t  o f  a c c e s s  t o  c r i m i n a l  t r i a l s  b y  
t h e  p r e s s  a n d  p u b l i c  h a s  b e e n  a n a l y z e d  i n  d e p t h  e l s e w h e r e . 4 6

, T h e  i s s u e  h a s  r e a c h e d  t h e  U . S .  S u p r e m e  C o u r t ,  w h i c h  h e l d  i n  
G l o b e  N e w s p a p e r  t h a t  m a n d a t o r y  c l o s u r e  o f  t h e  c o u r t r o o m  d u r i n g  
t h e  v i c t i m 1 s  t e s t i m o n y  v i o l a t e d  t h e  f i r s t  a m e n d m e n t ,  s t a t u t e s
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i n  m a n y  s t a t e s  a l l o w  c l o s u r e  w i t h i n  t h e  d i s c r e t i o n  o f  t h e  
c o u r t ,  w h i c h  s h o u l d  p a s s  c o n s t i t u t i o n a l  m u s t e r .  V i d e o t a p e d  
t e s t i m o n y  s h o w n  l a t e r  t o  t h e  p r e s s  a n a  p u b l i c  a l s o  s h o u l d  n o t  
b e  v i o l a t i v e  o f  t h e  f i r s t  a m e n d m e n t  a s  l o n g  a s  t h e y  a r e  n o t  
m a n d a t e d  b y  s t a t u t e .

T h e  d e f e n d a n t ' s  s i x t h  a m e n d m e n t  r i g h t  t o  c o n f r o n t  w i t n e s s e s  
i n  a  c r i m i n a l  t r i a l  a l s o  m a y  b e  v i o l a t e d  u n l e s s  c e r t a i n  
r e q u i r e m e n t s  a r e  m e t  b e f o r e  u s i n g  v i d e o t a p e d  t e s t i m o n y  o r  
c l o s e d  c i r c u i t  t e l e v i s i o n .  G e n e r a l l y ,  c l o s e d  c i r c u i t  
t e l e v i s i o n  o r  v i d e o t a p i n g  o f  t h e  c h i l d ' s  t e s t i m o n y  i s  s o u g h t  
w h e r e  i t  i s  b e l i e v e d  t h a t  i f  t h e  c h i l d  t e s t i f i e s ,  s h e  w i l l  
s u f f e r  s e r i o u s  e m o t i o n a l  h a r m  o r  w i l l  b e  s o  t e r r i f i e d  t h a t  s h e  
w i l l  r e f u s e  t o  t a l k  o r  w i l l  f r e e z e  u p  b e c a u s e  o f  t h e  c o u r t r o o m  
s e t t i n g  o r  p e r s o n a l  t h r e a t s  b y  t h e  d e f e n d a n t .  T h e r e f o r e ,  
a l t h o u g h  t h e  c h i l d  i s  i n  f a c t  a v a i l a b l e  t o  t e s t i f y ,  s h e  w o u l d  
b e  u n a v a i l a b l e  t o  t e s t i f y  i n  a  f o r m a l  c o u r t r o o m  s e t t i n g .  
D e p o s i t i o n s  f r e q u e n t l y  h a v e  b e e n  u s e d  i n  s i t u a t i o n s  w h e r e  i t  i s  
i m p o s s i b l e  t o  o b t a i n  t h e  w i t n e s s '  p e r s o n a l  p r e s e n c e  a t  t r i a l .  
O n e  c o m m e n t a t o r  n o t e s  t h r e e  t y p e s  o f  u n a v a i l a b i l i t y :  t h e
w i t n e s s  i s  n o t  a v a i l a b l e  f o r  l e g a l  p r o c e s s  ( e . g .  d e a t h ,  
a b s e n c e ) ;  a v a i l a b l e  f o r  p r o c e s s ,  b u t  n o t  a v a i l a b l e  f o r  a c t u a l  
a t t e n d a n c e  ( e . g . ,  i l l n e s s ) ;  o r  a v a i l a b l e  f o r  p r o c e s s  a n d  
a t t e n d a n c e  b u t  n o t  a v a i l a b l e  f o r  t e s t i f y i n g .  I t  i s  t h e  t h i r d  
c a t e g o r y  t h a t  j u s t i f i e s  v i d e o t a p i n g  o r  t e l e v i s i o n  f o r  t a k i n g  
t h e  c h i l d ' s  t e s t i m o n y . 4 ?

N e c e s s i t y  i s  t h e  b a s i c  p r i n c i p l e  f o r  t h e  u s e  o f  d e p o s i t i o n s  
a n d  f o r m e r  t e s t i m o n y  a t  t r i a l ,  a n d  f c ? ;  t h e  u s e  o f  c l o s e d  
c i r c u i t  t e l e v i s i o n .  I f  t h e  w i t n e s s ' s  t e s t i m o n y  i n  c o u r t  c a n n o t  
b e  h a d ,  " i t  w i l l  b e  l o s t  e n t i r e l y  f o r  t h e  p u r p o s e  o f  d o i n g  
j u s t i c e  i f  i t  i s  n o t  r e c e i v e d  i n  t h e  f o r m  i n  w h i c h  i t  s u r v i v e s  
a n d  c a n  b e  h a d .  T h e  o n l y  i n q u i r y  t h e n ,  n e e d  b e :  I s  h i s  
t e s t i m o n y  i n  c o u r t  u n a v a i l a b l e ? " ^ 8  T h u s ,  i n  o r d e r  t o  a d m i t  
v i d e o t a p e d  t e s t i m o n y  i n  l i e u  o f  t h e  c h i l d ' s  t e s t i m o n y  i n  c o u r t ,  
t h e  r e q u i r e m e n t  o f  u n a v a i l a b i l i t y  f i r s t  m u s t  b e  m e t .  A s  w i t h  
s p e c i a l  h e a r s a y  e x c e p t i o n s ,  u n a v a i l a b i l i t y  c a t e g o r i e s  i n c l u d e  
d e a t h ,  a b s e n c e ,  p h y s i c a l  o r  m e n t a l  d i s a b i l i t y ,  i n c o m p e t e n c y  a t  
t r i a l ,  f a i l u r e  o f  m e m o r y ,  a n d  r e f u s a l  t o  t e s t i f y .  A s  s o m e  
s t a t u t e s  p r o v i d e ,  s e v e r e  p s y c h o l o g i c a l  t r a u m a  t o  t h e  c h i l d  f r o m  
t e s t i f y i n g  a l s o  m a y  b e  a  p r o p e r  g r o u n d ,  a l t h o u g h  t h e  t h r e e  
s t a t u t e s  t h a t  a l l o w  a  v i d e o t a p e d  d e p o s i t i o n  t o  b e  a d m i t t e d  
b a s e d  o n  a n y  g r o u n d  o f  u n a v a i l a b i l i t y  a r e  p r e f e r a b l e .

I n  a d d i t i o n  t o  u n a v a i l a b i l i t y ,  O h i o  v .  R o b e r t s  a l s o  
r e q u i r e s  s t a t m e n t s  t o  p o s s e s s  i n d i c i a  o f  r e l i a b i l i t y ,  e i t h e r  b y  
f a l l i n g  w i t h i n  a n  e x i s t i n g  h e a r s a y  e x c e p t i o n  o r  h a v i n g  
p a r t i c u l a r i z e d  g u a r a n t e e s  o f  t r u s t w o r t h i n e s s .  I n  a n a l y z i n g  t h e  
v i d e o t a p i n g  l e g i s l a t i o n ,  b o t h  r e q u i r e m e n t s  o f  O h i o  v .  R o b e r t s  
m u s t  b e  c o n s i d e r e d .  F i r s t ,  t h e  e i g h t  ( 8 )  v i d e o t a p i n g  s t a t u t e s  
t h a t  d o  n o t  r e q u i r e  u n a v a i l a b i l i t y  t o  b e  d e m o n s t r a t e d  p r o b a b l y  
v i o l a t e  t h e  c o n f r o n t a t i o n  c l a u s e .  T h o s e  s t a t u t e s  t h a t  r e q u i r e  
a  f i n d i n g  o f  t h e  c h i l d ' s  u n a v a i l a b i l i t y ,  a n d  r e q u i r e
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t h e  t e s t i m o n y  t o  b e  t a k e n  i n  a c c o r d a n c e  w i t h  t h e  s t a t e ' s
h e a r s a y  e x c e p t i o n  f o r  f o r m e r  t e s t i m o n y  s h o u l d  b e
c o n s t i t u t i o n a l .  O r ,  s t a t u t e s  r e q u i r i n g  a n  u n a v a i l a b i l i t y  
s h o w i n g  a n d  c r o s s - e x a m i n a t i o n  i n  t h e  d e f e n d a n t ' s  p r e s e n c e  a l s o  
s h o u l d  s a t i s f y  c o n f r o n t a t i o n  r e q u i r e m e n t s .  C r o s s - e x a m i n a t i o n  
a n d  t h e  d e f e n d a n t ' s  p r e s e n c e  c l e a r l y  f u l f i l l  t h e
t r u s t w o r t h i n e s s  r e q u i r e m e n t ,  a n d  c o u r t s  h a v e  a l l o w e d  v i d e o t a p e d
d e p o s i t i o n s  i n  o t h e r  c a s e s  w h e r e  a  w i t n e s s  w a s  u n a b l e  t o  a t t e n d  
t h e  t r i a l  w h e r e  t h e s e  e l e m e n t s  w e r e  p r e s e n t . 4 9  A s  d i s c u s s e d  
l a t e r ,  h o w e v e r ,  s t a t u t e s  t h a t  a t t e m p t  t o  h i d e  t h e  d e f e n d a n t  
f r o m  t h e  c h i l d ' s  v i e w  m a y  n o t  b e  c o n s t i t u t i o n a l  u n d e r  t h e  
c o n f r o n t a t i o n  c l a u s e  o f  t h e  U . S .  C o n s t i t u t i o n  o r  u n d e r  s t a t e  
c o n s t i t u t i o n s  i f * ‘t ' t f e  d e f e n d a n t ' s  r i g h t  t o  b e  c o n f r o n t e d  w i t h  
t h e  w i t n e s s e s  a g a i n s t  h i m  i s  c o n s i d e r e d  a  r i g h t  t o  p h y s i c a l ,  
f a c e - t o - f a c e  c o n f r o n t a t i o n  w i t h  t h e  w i t n e s s .

T h e  c l o s e d - c i r c u i t  t e l e v i s i o n  l a w s  i n  K e n t u c k y  a n d  T e x a s  
a l s o  d o  n o t  r e q u i r e  a  s h o w i n g  s i m i l a r  t o  u n a v a i l a b i l i t y .  
L o u i s i a n a  a l l o w s  t h e  p r o c e d u r e  " w h e n  j u s t i c e  s o  r e q u i r e s . "  
S i n c e  t e s t i m o n y  b y  t e l e v i s i o n  s h o u l d  n o t  b e  c o n s i d e r e d  h e a r s a y ,  
u n a v a i l a b i l i t y  m a y  n o t  b e  t h e  t e s t .  N e v e r t h e l e s s ,  c o u r t s  m a y  
r e q u i r e  a  s h o w i n g  o f  n e c e s s i t y  o r  " e x t r a o r d i n a r y "  o r  o t h e r  
c i r c u m s t a n c e s  s i m i l a r  t o  u n a v a i l a b i l i t y  t o  j u s t i f y  r e s t r i c t i o n  
o f  a  c o n s t i t u t i o n a l  r i g h t 5 8 .  T h e  C a l i f o r n i a  S u p r e m e  C o u r t  
r e c e n t l y  u p h e l d  t h e  H o c h h e i s e r  d e c i s i o n  w h i c h  b o r r o w e d  l a n g u a g e  
f r o m  t h e  G l o b e  c a s e  a n d  s t a t e d  t h a t  " a  c o m p e l l i n g  s t a t e  
i n t e r e s t "  m u s t  b e  s h o w n  t o  p e r m i t  t w o - w a y  t e l e v i s i o n .

T h e  v i d e o t a p i n g  a n d  c l o s e d - c i r c u i t  t e l e v i s i o n  s t a t u t e s  i n  
K e n t u c k y ,  L o u i s i a n a ,  a n d  T e x a s  a l s o  d o  n o t  p e r m i t  t h e  c h i l d  t o  
s e e  t h e  d e f e n d a n t ,  a l t h o u g h  t h e  d e f e n d a n t  m u s t  b e  i n  t h e  r o o m  
a n d  b e  a b l e  t o  s e e  t h e  c h i l d .  A s  n o t e d  b e f o r e ,  t h e  s e c o n d  
r e q u i r e m e n t  o f  O h i o  v .  R o b e r t s  i s  t h a t  a  s t a t e m e n t  m u s t  f a l l  
w i t h i n  a  t r a d i t i o n a l  h e a r s a y  e x c e p t i o n  o r  p o s s e s s  
p a r t i c u l a r i z e d  g u a r a n t e e s  o f  t r u s t w o r t h i n e s s .  T h e  i . i s u e  i s  
w h e t h e r  c r o s s - e x a m i n a t i o n  w i t h o u t  p h y s i c a l  c o n f r o n t a t i o n  o f  t h e  
c h i l d  i s  s u f f i c i e n t  t o  s a t i s f y  t h e  t r u s t w o r t h i n e s s  
r e q u i r e m e n t .  I f  c o n f r o n t a t i o n  i s  i n t e r p r e t e d  t o  m e a n  t h a t  t h e  
w i t n e s s  a n d  d e f e n d a n t  m u s t  f a c e  e a c h  o t h e r  p h y s i c a l l y ,  a s  s o m e  
c o u r t s  h a v e  h e l d , 5 1  t h e s e  s t a t u t e s  w o u l d  b e  
u n c o n s t i t u t i o n a l .

T h e  p u r p o s e  u n d e r l y i n g  t h e  f a c e - t o - f a c e  r e q u i r e m e n t  i s  t h a t  
t h e  w i t n e s s  i s  l e s s  l i k e l y  t o  m a k e  a  f a l s e  a c c u s a t i o n  w h i l e  
l o o k i n g  a t  t h e  a c c u s e d .  T h i s  p u r p o s e  c l e a r l y  i s  n o t  m e t  i f  t h e  
c h i l d  c a n n o t  s e e  t h e  d e f e n d a n t ,  e v e n  t h o u g h  t h e  d e f e n d a n t  c a n  
s e e  t h e  c h i l d .  M o r e o v e r ,  a l m o s t  h a l f  t h e  s t a t e  c o n s t i t u t i o n s  
g i v e  t h e  d e f e n d a n t  a  r i g h t . t o  m e e t  w i t n e s s e s  a g a i n s t  h i m  
" f a c e - t o - f a c e , "  w h i c h  ' m a y  b e  l i t e r a l l y  i n t e r p r e t e d  b y  c o u r t s ;  
i n d e e d ,  a  t r i a l  c o u r t  i n  K e n t u c k y  r e c e n t l y  s t r u c k  d o w n  t h e  
s t a t e ' s  v i d e o t a p i n g  s t a t u t e  b e c a u s e  i t  d o e s  n o t  p e r m i t  
f a c e - t o - f a c e  c o n f r o n t a t i o n  o f  t h e  c h i l d  w i t n e s s  a n d  t h e  
d e f e n d a n t  a s  r e q u i r e d  b y  t h e  K e n t u c k y  c o n s t i t u t i o n . 5 2



T h e  a b o v e  c l o s e d  c i r c u i t  t e l e v i s i o n  o r  v i d e o t a p i n g  
p r o v i s i o n s  m a y  h a v e  g u a r a n t e e s  o f  t r u s t w o r t h i n e s s . b y  p r o v i d i n g  
a n  o p p o r t u n i t y  f o r  c r o s s - e x a m i n a t i o n /  p e r m i t t i n g  t h e  d e f e n d a n t  
t o  s e e  t h e  c h i l d ,  a n d  s h o w i n g  t h e  v i d e o t a p e  o r  t e l e v i s i n g  t h e  
t e s t i m o n y  t o  t h e  j u r y  a n d  p u b l i c ,  d e s p i t e  t h e  f a c t  t h a t  t h e  
c h i l d  c a n n o t  s e e  t h e  a c c u s e d .  A t r i a l  c o u r t  i n  N e w  J e r s e y  
u p h e l d  a n  a p p r o a c h  w h e r e  t h e  d e f e n d a n t  w a s  i n  t h e  c o u r t r o o m  
w i t h  t h e  j u d g e ,  j u r y  a n d  p u b l i c ,  w h o  c o u l d  v i e w  t h e  c h i l d  b y  a  
t e l e v i s i o n  m o n i t o r ,  a l t h o u g h  t n e  c h i l d  h a d  n o  v i e w  i n t o  t h e  
c o u r t r o o m . 5 5  F u r t h e r ,  i n  a  c h i l d  s e x u a l  a b u s e  p r o s e c u t i o n ,  
t h e  I o w a  S u p r e m e  C o u r t  a l l o w e d  t h e  d e f e n d a n t  t o  b e  h i d d e n  f r o m  
t h e  v i e w  o f  t h e  c h i l d  w i t n e s s  d u r i n g  t h e  c h i l d ' s  t e s t i m o n y  a n d  
r e j e c t e d  a  c o n f r o n t a t i o n  c h a l l e n g e  b e c a u s e  t h e r e  w a s  
c r o s s - e x a m i n a t i o n  a n d  t h e  j u r y  c o u l d  o b s e r v e  t h e  d e m e a n o r  o f  
t h e  w i t n e s s  w h i l e  t e s t i f y i n g . * 4  W i t h  t h e  a b o v e  v i d e o t a p i n g  
a n d  t e l e v i s i o n  l a w s ,  h o w e v e r ,  t h e  c h i l d  i s  n o t  t e s t i f y i n g  i n  
o p e n  c o u r t  i n  t h e  p r e s e n c e  o f  t h e  j u d g e  a n d  j u r y .  T h e  j u r y  
d o e s  n o t  h a v e  t h e  o p p o r t u n i t y  t o  o b s e r v e  t h e  c h i l d ' s  d e m e a n o r  
d u r i n g  t h e  v i d e o t a p e d  d e p o s i t i o n  o r  p r e l i m i n a r y  h e a r i n g ,  
a l t h o u g h  t h e y  m a y  v i e w  i t  l a t e r .  A l t h o u g h  t h e  j u r y  m a y  s e e  t h e  
c h i l d  t e s t i f y i n g  o n  t e l e v i s i o n  w i t h  t h e  c l o s e d - c i r c u i t  
t e l e v i s i o n  a p p r o a c h ,  t h e  p r o b l e m s  c i t e d  e a r l i e r  w i t h  d i s t o r t e d  
o r  e x c l u d e d  e v i d e n c e  a r e  s t i l l  p r e s e n t .  A s  t h e  H o c h h e i s e r  
d e c i s i o n  n o t e d ,  " . . .  u s e  o f  c l o s e d  c i r c u i t  t e l e v i s i o n  m a y  
a f f e c t  t h e  j u r o r s '  i m p r e s s i o n s  o f  t h e  w i t n e s s  d e m e a n o r  a n d  
c r e d i D i l i t y " .

I t  i s  p o s s i b l e  t h a t  a  c o u r t  m a y  h o l d  t h a t  c r o s s - e x a m i n a t i o n  
a l o n e  f u l f i l l s  t h e  t r u s t w o r t h i n e s s  r e q u i r e m e n t ,  a n d  s a t i s f i e s  
t h e  c o n f r o n t a t i o n  c l a u s e  w i t h o u t  t h e  d e f e n d a n t ' s  p h y s i c a l  
p r e s e n c e .  O n e  c o m m e n t a t o r  n o t e s :

I f  t h e r e  h a s  b e e n  a  c r o s s - e x a m i n a t i o n ,  t h e r e  h a s  b e e n  
a  c o n f r o n t a t i o n .  T h e  s a t i s f a c t i o n  o f  t h e  r i g h t  o f  
c r o s s - e x a m i n a t i o n  d i s p o s e s  o f  a n y  o b j e c t i o n  b a s e d  o n  
t h e  s o - c a l l e d  r i g h t  o f  c o n f r o n t a t i o n . 5 5

P r o f e s s o r  W i g m o r e  f u r t h e r  s t a t e s  t h a t  r e q u i r i n g  t h e  w i t n e s s '  
p e r s o n a l  a p p e a r a n c e  e n a b l e s  t h e  j u r y  a n d  j u d g e  t o  o b s e r v e  t h e  
d e m e a n o r  o f  t h e  w i t n e s s  w h i l e  t e s t i f y i n g ;  i t  d o e s  n o t  m e a n  t h e  
o p p o n e n t  a n d  w i t n e s s  m u s t  b e  c o n f r o n t e d ,  b u t  t h a t  t h e  w i t n e s s  
m u s t  b e  p r e s e n t  b e f o r e  t h e  t r i b u n a l .

I f  h o w e v e r ,  a  c o u r t  c o n s i d e r s  f a c e - t o - f a c e  c o n f r o n t a t i o n  
i n d i s p e n s a b l e ,  t w o - w a y  c l o s e d - c i r c u i t  t e l e v i s i o n  m a y  b e  v a l i d  
a s  l o n g  a s  c o n f r o n t a t i o n  i s  i n t e r p r e t e d  t o  m e a n  t h a t  t h e  
d e f e n d a n t  a n d  w i t n e s s  o n l y  m u s t  s e e  e a c h  o t h e r .  T h e  S u p r e m e  
C o u r t  o f  M i s s o u r i  a l l o w e d  t w o - w a y  c l o s e d  c i r c u i t  t e l e v i s i o n  f o r  
a n  e x p e r t ' s  t e s t i m o n y ,  h o l d i n g  t h a t  w h i l e  t h e  w i t n e s s  w a s  n o t  
p h y s i c a l l y  p r e s e n t  i n  t h e  c o u r t r o o m ,  " h i s  i m a g e  a n d  v o i c e  w e r e  
t h e r e  . . .  f o r  t h e  d e f e n d a n t  t o  s e e  a n d  h e a r  a n d ,  b y  t h e  s a m e  
m e a n s ,  s i m u l t a n e o u s l y  f o r  h i m  t o  b e  s e e n  a n d  h e a r d  b y  t h e
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w i t n e s s .  " 5 6  i n  a  1 9 7 9  c a s e ,  m o r e o v e r ,  a  v i d e o t a p e d  
d e p o s i t i o n  w a s  h e l d  t o  b e  u n c o n s t i t u t i o n a l  w h e r e  p h y s i c a l  
f a c e - t o - f a c e  c o n f r o n t a t i o n  w a s  a b s e n t ,  a l t h o u g h  t h e  c o u r t  
n o t e d :  " T o d a y ' s  d e c i s i o n  s h o u l d  n o t  b e  r e g a r d e d  a s  p r o h i b i t i n g
t h e  d e v e l o p m e n t  o f  e l e c t r o n i c  v i d e o  t e c h n o l o g y  i n  l i t i g a t i o n .  
. . .  [ W l h e r e  t h e  p r o c e d u r e  m o r e  n e a r l y  a p p r o x i m a t e s  t h e  
t r a d i t i o n a l  c o u r t r o o m  s e t t i n g ,  o u r  a p p r o v a l  m i g h t  b e  
f o r t h c o m i n g . " 5 7  T h e  c o u r t  w e n t  o n  t o  s a y ,  " I t  i s  p o s s i b l e  
t h a t  f a c e - t o - f a c e  c o n f r o n t a t i o n  t h r o u g h  t w o - w a y  c l o s e d  c i r c u i t  
t e l e v i s i o n  m i g h t  b e  a d e q u a t e , "  a l t h o u g h  c o n c e r n  w a s  e x p r e s s e d  
t h a t  n o  s h o w i n g  o f  " e x t r a o r d i n a r y  c i r c u m s t a n c e s *  w a s  m a d e  i n  
t h e  M i s s o u r i  d e c i s i o n . 5 8  A l t h o u g h  a t  l e a s t  o n e  F l o r i d a  t r i a l  
c o u r t  i s  k n o w n  t o  h a v e  a l l o w e d  t w o - w a y - t e l e v i s i o n  i n  a  c h i l d  
s e x u a l  a b u s e  p r o c e e d i n g , 5 9  t h e  r e c e n t  H o c h h e i s e r  C a l i f o r n i a  
S u p r e m e  C o u r t  d e c i s i o n  n o t e d  s e r i o u s  c o n s t i t u t i o n a l  p r o b l e m s  
w i t h  t w o - w a y  t e l e v i s i o n ,  i n c l u d i n g  v i o l a t i o n s  o f  t h e  
d e f e n d a n t ' s  r i g h t  t o  a  j u r y  t r i a l  a n d  a  f a i r  t r i a l ,  a s  w e l l  a s  
o f  t h e  r i g h t  o f  c o n f r o n t a t i o n .

A n o t h e r  p o t e n t i a l  p r o b l e m  i s  t h a t  s o m e  s t a t u t e s  d o  n o t  
r e q u i r e  a  f i n d i n g  o f  u n a v a i l a b i l i t y  a t  t h e  t i m e  o f  t r i a l  w h e n  
t h e  v i d e o t a p e  i s  s o u g h t  t o  b e  a d m i t t e d  i n  l i e u  c f  t h e  p e r s o n a l  
a p p e a r a n c e  o f  t h e  c h i l d ,  b u t  o n l y  r e q u i r e  a  f i n d i n g  o f  
u n a v a i l a b i l i t y  t o  m a k e  t h e  v i d e o t a p e .  T o  s a t i s f y  t h e  
c o n f r o n t a t i o n  c l a u s e ,  i t  m a y  b e  t h a t  u n a v a i l a b i l i t y  m u s t  b e  
e s t a b l i s h e d  n o t  j u s t  a t  t h e  t i m e  o f  t h e  t a k i n g  o f  t h e  
v i d e o t a p e ,  b u t  a t  t r i a l ,  p a r t i c u l a r l y  i f  t h e  w i t n e s s '  c o n d i t i o n  
m a y  h a v e  c h a n g e d . 6 0  C o l o r a d o  r e q u i r e s  a  s h o w i n g  b o t h  t o  m a k e  
a n d  t o  a d m i t  t h e  v i d e o t a p e .  M a n y  s t a t e  c r i m i n a l  p r o c e d u r e  
r u l e s  r e q u i r e  t w o  s h o w i n g s . 6 1

F i n a l l y ,  m o s t  s t a t u t e s  t h a t  a l l o w  p r e - t r i a l  d e p o s i t i o n s  o r  
v i d e o t a p i n g  o f  p r e l i m i n a r y  h e a r i n g  t e s t i m o n y  d o  n o t  p e r m i t  a n  
a d d i t i o n a l  d e p o s i t i o n  i f  n e w  e v i d e n c e  i s  d i s c o v e r e d  b e t w e e n  t h e  
o r i g i n a l  v i d e o t a p e  a n d  t h e  t r i a l .  ( S o u t h  D a k o t a  a l l o w s  a  
s e c o n d  t a p e ) .  U n l e s s  t h e  v i d e o t a p i n g  o c c u r s  d u r i n g  t h e  t r i a l ,  
a n  a d d i t i o n a l  d e p o s i t i o n  f r e q u e n t l y  m a y  b e  n e c e s s a r y ,  w h i c h  
w o u l d  r e s u l t  i n  o n e  m o r e  t i m e  a  c h i l d  m u s t  b e  q u e s t i o n e d .
T h u s ,  s t a t e s  m a y  w a n t  t o  c o n s i d e r  r e q u i r i n g  t h e  v i d e o t a p i n g  
a f t e r  t h e  t r i a l  h a s  b e g u n ,  a s  i s  r e q u i r e d  i n  F l o r i d a ' s  s t a t u t e .

C o n c l u s i o n  a n d  E m e r g i n g  I s s u e s

A n u m b e r  o f  a r e a s  r e l a t i n g  t o  c h i l d  v i c t i m s  i n  t h e  l e g a l  
s y s t e m  r e m a i n  t o  b e  e x p l o r e d .  T h i s  p a p e r  a d d r e s s e s  a  f e w  
i s s u e s  d e s i g n e d  t o  h e l p  i m p r o v e  p r o s e c u t i o n s  o f  c h i l d  s e x u a l  
a b u s e  a n d  t o  p r e v e n t  p s y c h o l o g i c a l  t r a u m a  t o  a  c h i l d  f r o m  
t e s t i f y i n g .  A d d i t i o n a l l y ,  t h i s  p a p e r  i n i t i a l l y  r a i s e d  i s s u e s  
a b o u t  h o w  t h e  l e g a l  s y s t e m  w i l l  h a n d l e  t h e  i n c r e a s i n g  n u m b e r  o f  
c a s e s ,  p a r t i c u l a r l y  t h o s e  i n v o l v i n g  v e r y  y o u n g  c h i l d r e n ,  a s  
w e l l  a s  c a s e s  o f  a b u s e  c o m m i t t e d  b y  a d u l t s  o u t s i d e  t h e  h o m e .  
A n o t h e r  c a t e g o r y  o f  c a s e s  e n t e r i n g  t h e  c r i m i n a l
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j u s t i c e  s y s t e m  t h a t  a l s o  s h o u l d  c r e a t e  n e w  c h a l l e n g e s  a r e  t h o s e  
i n v o l v i n g ,  m u l t i p l e  p e r p e t r a t o r s  a n d  m u l t i p l e  v i c t i m s .

C a s e s  o f  c h i l d  s e x u a l  a b u s e  a r e  b e i n g  l i t i g a t e d  i n  o t h e r  
j u d i c i a l  f o r u m s  a s  w e l l .  I n  a d d i t i o n  t o  c i v i l  c h i l d  p r o t e c t i o n  
a c t i o n s  w h i c h  m a y  b e  f i l e d  i n  c a s e s  i n v o l v i n g  a  p a r e n t ,  o t h e r  
p o s s i b l e  l e g a l  a c t i o n s  i n c l u d e  c i v i l  p r o t e c t i v e  o r d e r  
p r o c e e d i n g s ,  c u s t o d y  a n d  d i v o r c e  a c t i o n s ,  a n d  c i v i l  t o r t  s u i t s  
s e e k i n g  m o n e y  d a m a g e s  a g a i n s t  p e r p e t r a t o r s  o r  a g a i n s t  
i n s t i t u t i o n s ,  s u c h  a s  s c h o o l  s y s t e m s ,  f o r  n e g l i g e n c e  i n  h i r i n g  
o r '  m a i n t a i n i n g  a n  e m p l o y e e  f o r  s e x u a l l y  a b u s i n g  m u l t i p l e  
c h i l d r e n .  T h e s e  s u i t s  a r e  b e c o m i n g  m o r e  p r e v a l e n t ,  a n d  m a n y  o f  
t h e m  h a v e  r e s u l t e d  i n  s e t t l e m e n t s  o f  h u n d r e d s  o f  t h o u s a n d s  o f  
d o l l a r s  f o r  t h e  v i c t i m s . 6 2  S e v e r a l  a t t o r n e y s  h a v e  d e v e l o p e d  
l a w  p r a c t i c e s  o r  r e p u t a t i o n s  i n  h a n d l i n g  t h e s e  c a s e s . 6 ^

W h e n  c h i l d  s e x u a l  a b u s e  i s  a n  i s s u e  i n  a  c u s t o d y  c a s e ,  
s i g n i f i c a n t  p r o b l e m s  a r e  p r e s e n t e d .  C o n f l i c t s  b e t w e e n  t h e  
p a r e n t s  m u s t  b e  c o n s i d e r e d  w h e n  e x a m i n i n g  a n  a l l e g a t i o n  o f  
s e x u a l  a b u s e .  I n  s o m e  c a s e s ,  i t  h a s  b e e n  a l l e g e d  t h a t  c o u r t s  
b e l i e v e  t h a t  t h e  m o t h e r  i s  v i n d i c t i v e  b y  a l l e g i n g  s e x u a l  a b u s e ,  
a n d  a w a r d  c u s t o d y  o r  g e n e r o u s  v i s i t a t i o n  p r i v i l e g e s  t o  t h e  
f a t h e r ,  w h o  i n  f a c t  m a y  h a v e  s e x u a l l y  a b u s e d  t h e  c h i l d .  O n  t h e  
o t h e r  h a n d ,  c a s e s  n o w  a r e  c o m i n g  t o  l i g h t  i n  w h i c h  i t  i s  
b e l i e v e d  t h a t  s o m e  p a r e n t s  h a v e  m a n i p u l a t e d  t h e i r  c h i l d  i n t o  
c l a i m i n g  s e x u a l  a b u s e  t o  p r e v e n t  t h e  o t h e r  p a r e n t  f r o m  h a v i n g  
c o n t a c t  w i t h  o r  c u s t o d y  o f  t h e  c h i l d .  M o r e o v e r ,  w h e n  a n  
a l l e g a t i o n  i s  m a d e ,  h o w  i t  i s  h a n d l e d  i n  t h e  f a m i l y  c o u r t  i n  a  
c u s t o d y  p r o c e e d i n g  m a y  b e  p r o b l e m a t i c ,  s i n c e  j u d g e s  m a y  n o t  b e  
a s  k n o w l e d g e a b l e  a b o u t  s e x u a l  a b u s e  o f  c h i l d r e n  a s  t h e i r  
c o u n t e r p a r t s  i n  j u v e n i l e  o r  c r i m i n a l  c o u r t .  I n  m a n y  c u s t o d y  
c a s e s ,  w h e t h e r  t h e  p a r e n t  s e x u a l l y  a b u s e d  t h e  c h i l d  o f t e n  i s  
n o t  s e p a r a t e l y  p r o v e n  o r  d e t e r m i n e d .  T h u s ,  i n  M a r y l a n d ,  a  b i l l  
w a s  e n a c t e d  i n t o  l a w  i n  1 9 8 4  r e q u i r i n g  t h e  c o u r t  i n  a  d i v o r c e  
o r  c u s t o d y  c a s e  t o  m a k e  a  f i n d i n g  b y  a  p r e p o n d e r a n c e  o f  t h e  
e v i d e n c e  r e g a r d i n g  a  s e x u a l  a b u s e  a l l e g a t i o n  b e f o r e  i t  m a k e s  a  
c u s t o d y  a w a r d  t o  e i t h e r  p a r e n t . 6 4  A s u r v e y  o f  p r a c t i c e s  a s  
w e l l  a s  l e g a l  r e s e a r c h  a n d  a n a l y s i s  i n  t h i s  a r e a  w o u l d  b e  
h e l p f u l  t o  d o m e s t i c  r e l a t i o n s  l a w y e r s  a n d  f a m i l y  c o u r t  j u d g e s .

A l t h o u g h  m u c h  h a s  b e e n  l e a r n e d  a n d  m a n y  c h a n g e s  m a d e  d u r i n g  
t h e  l a s t  f i v e  t o  t e n  y e a r s ,  r e f o r m s  a r e  s t i l l  n e e d e d .  N e w  
m e t h o d s  t o  p r o t e c t  c h i l d r e n  n e v e r t h e l e s s  m u s t  b e  c o n s i d e r e d  i n  
t h e  c o n t e x t  o f  o u r  c o n s t i t u t i o n a l  s y s t e m  t h a t  v a l u e s  l i b e r t y  
a n d  a s s u m e s  a n  i n d i v i d u a l  i n n o c e n t  u n t i l  p r o v e n  g u i l t y  b y  t h e  
s t a t e .  A n o t h e r  i m p o r t a n t  i d e a  t o  k e e p  i n  m i n d  i s  t h a t  t h e  
c u r r e n t  m e d i a  a t t e n t i o n  f o c u s i n g  o n  t h e  p r o b l e m s  i n v o l v i n g  
c h i l d  w i t n e s s e s  e v e n t u a l l y  w i l l  d i e  d o w n .  H o p e f u l l y ,  a t  t h a t  
t i m e ,  t h e r e  m a y  b e  g r e a t e r  o b j e c t i v i t y  a n d  r e c o g n i t i o n  t h a t  t h e  
c u r r e n t  r e f o r m  m o v e m e n t  c o n t r i b u t e d  t o  m o r e  e f f e c t i v e  h a n d l i n g  
o f  c a s e s ,  m o r e  g u i l t y  p e r s o n s  p r o s e c u t e d  a n d  c o n v i c t e d  a n d ,  
h o p e f u l l y  f e w e r  c h i l d r e n  t r a u m a t i z e d .  I t  a l s o  m u s t  b e  e x p e c t e d
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t h a t  g r e a t e r  a w a r e n e s s  a n d  p r o s e c u t i o n s  m e a n  t h a t  s t a t i s t i c a l l y  
m o r e  c h i l d r e n  m a y  r e t r a c t  t h e i r  s t o r i e s  ( a l t h o u g h  a c t u a l l y  m a y  
b e  f a l s e  r e t r a c t i o n s ) .  T h i s  s h o u l d  r e s u l t  i n  m o r e  c a r e f u l  a n d  
t h o r o u g h  i n v e s t i g a t i o n s  b e f o r e  c a s e s  a r e  f i l e d .  F u r t h e r ,  a s  
w i t h  a n y  o t h e r  c r i m e ,  t h e r e  w i l l  b e  s o m e  f a l s e  r e p o r t s  o r  c h i l d  
w i t n e s s e s  w h o  l i e .  H o w e v e r ,  a s  o n e  c o m m e n t a t o r  n o t e d  i n  
d i s c u s s i n g  t h e  c o r r o b o r a t i o n  r e q u i r e m e n t  f o r  c h i l d  s e x  o f f e n s e  
p r o s e c u t i o n s  ( n o w  a b o l i s h e d  i n  a l l  b u t  o n e  j u r i s d i c t i o n ,  
N e b r a s k a ) :

. . .  I t  i s  e s t i m a t e d  t h a t  m o s t  s e x u a l  o f f e n s e s  a r e  
n e v e r  r e p o r t e d  t o  t h e  a u t h o r i t i e s .  T h o s e  a u t h o r i t i e s  
w h o  s u p p o r t  t h e  a s s u m p t i o n  c i t e  o n l y  i s o l a t e d  e x a m p l e s  
o f  f a l s e  c o m p l a i n t s ,  m a n y  o f  w h i c h  w e r e  b y  p e r s o n s  
s u f f e r i n g  f r o m  s e v e r e  p s y c h i a t r i c  d i s t u r b a n c e s .  
E x i s t i n g  s t a t i s t i c s  i n d i c a t e  t h a t  t h e  f r e q u e n c y  o f  
" f a l s e "  r e p o r t s  f o r  s e x  o f f e n s e s  a p p r o x i m a t e s  t h e  
f r e q u e n c y  o f  f a l s e  r e p o r t s  f o r  o t h e r  c r i m e s . 6 5

A n o t h e r  r e s e a r c h e r  a l s o  n o t e s  t h a t  " t h e r e  i s  l i t t l e  c o r r e l a t i o n  
b e t w e e n  a g e  a n d  h o n e s t y . "  a n d  t h a t  " c h i l d r e n  a r e  n o  m o r e  p r o n e  
t o  l y i n g  t h a n  a d u l t s . * 6 6
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1 4 ,  1 9 8 4  " J u d g e  S a y s  G i r l ,  4  M u s t  F a c e  F a t h e r  i n  S e x  A b u s e  
T r i a l "  d i s a l l o w i n g  c l o s e d  c i r c u i t  t e l e v i s i o n  a s  a  v i o l a t i o n  o f  
t h e  d e f e n d a n t ' s  r i g h t  t o  c o n f r o n t  w i t n e s s e s .

3 8 S e e  S t a t e  v .  S t r a b l e ,  3 1 3  N . W .  2 d  4 9 7  ( I o w a  1 9 8 1 )  ( u p h e l d ) ;  
H e r E e r t  v .  S u p e r i o r  C o u r t ,  1 7 2  C a l .  R p t r .  8 5 0  ( C a l .  C t .  A p p .  
1 9 8 1 )  ( s t r u c k  d o w n ) .

3 9 C a l i f o r n i a ,  C o l o r a d o ,  F l o r i d a ,  M a i n e ,  S o u t h  D a k o t a ,  a n d  
W i s c o n s i n  ( F l o r i d a  a n d  W i s c o n s i n  o n l y  r e q u i r e  a  f i n d i n g  b y  t h e  
c o u r t  w h e n  t h e  v i d e o t a p e  i s  m a d e ) .

4 0 C a l i f o r n i a ,  C o l o r a d o  a n d  S ' o u t h  D a k o t a .

4 ] - C o m m e n t s ,  T h e  C r i m i n a l  V i d e o t a p e  T r i a l ;  S e r i o u s  
C o n s t i t u t i o n a l  Q u e s t i o n s ,  5 $  O r e .  L .  R e v .  5 6 7  ( 1 9 7 6 ) ;  S .
B r a k e l ,  V i d e o t a p e  i n  T r i a l  P r o c e e d i n g s ;  A T e c h n o l o g i c a l  
O b s e s s i o n ,  6 1  A B A  J .  9 5 6  ( A u g .  1 9 7 5  ) ;  A n  E v a l u a t i o n  o f :  
V i d e o - T a p e  T r i a l s ,  2 6  S t a n .  L .  R e v .  6 1 1 T T ' - . 9 7 4  ) ;  D o r e t ,  T r i a l  b y  
V i d e o t a p e  -  C a n  J u s t i c e  B e  S e e n  t o  b e  D o n e ? ,  4 7  T e m p .  L . Q .  2 2 8  
( 1 9 7 3 - 7 4 ) ;  C o m m e n t ,  L i b a i ' s  C h i l d  C o u r t r o o m ;  I s  I t  
C o n s t i t u t i o n a l ? ,  7  J .  J u v .  L a w  3 1  ( 1 9 8 3 ) .
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4255 Ore. L. Rev. at 578.

4 3 I d .  a t  5 8 2 .

4 4 I d .  a t  5 8 3 .

4 5 I d .  a t  5 7 3 .

S e e  P a r k e r ,  T h e  C h i l d  Wi t n e s s  V e r s u s  t h e  P r e s s :  A P r o p o s e d
L e g i s l a t i v e  R e s p o n s e  t o  G l o b e  v .  S u p e r i o r  C o u r t ,  4 7  A l b .  L .  
R e v .  4 0 8  ( 1 9 8 3 ) ;  G .  M e l t o n ,  s u p r a  n o t e  4 .

4 7 5  W i g m o r e ,  E v i d e n c e  S 1 4 0 2 ,  a t  2 0 4  ( 1 9 7 4 ) .

4 8 I d .  a t  2 0 3 .

4 9 S t a t e  v .  H e w e t t ,  5 4 5  P .  2 d  1 2 0 1 ,  1 2 0 4  ( W a .  1 9 7 6 ) ;  S t a t e  v .  
H u t c h i n s ,  2 8 6  S o ,  2 d  a t  2 4 6 ;  U . S .  v .  S i n g l e t o n ,  4 6 0  F .  2 d  
1 1 4 3 ,  1 1 5 3  ( 2 d  C i r .  1 9 7 2 ) .  S e e  5  W i g m o r e ,  E v i d e n c e  § 1 3 8 7  
( 1 9 7 4 )  f o r  a  l i s t  o f  s t a t e  s t a t u t e s  r e g a r d i n g  d e p o s i t i o n s .

8 8 U . S .  v .  B e n f i e l d ,  5 9 3  F . 2 d  a t  8 2 2 ;  H o c h h e i s e r  v .  S u p e r i o r  
C o u r t ,  N o .  B 0 0 5 9 4 0 ,  a t  2 8 .

5 1 H e r b e r t  v .  S u p e r i o r  C o u r t ,  1 7 2  C a l .  R p t r .  8 5 0  ( C a l .  C t .  
A p p .  1 9 8 1 ) ;  U . S .  v .  B e n f i e l d ,  5 9 3  F . 2 d  a t  3 2 2 .

5 2 C o m m o n w e a l t h  v .  W i l l i s ,  N o .  8 * 4 C R 3 4 6  ( K y .  C i r .  C t .  F e b .  2 0 ,  
1 9 8 5 ) ;  S e e  5  W i g m o r e , - E v i d e n c e  S  1 3 9 7 ,  a t  1 5 5  f o r  a  l i s t  o f  
s t a t e  c o n s t i t u t i o n  c o n f r o n t a t i o n  c l a u s e s .

5 3 S t a t e  v .  S h e p p a r d ,  # 1 0 8 2 2 - 1 2 - 8 3 .

5 4 S t a t e  v .  S t r a b l e ,  3 1 3  N . W .  2 d  4 9 7 .

5 5 5  W i g m o r e ,  E v i d e n c e  S 1 3 9 6 ,  a t  1 5 4 .

56Kansas City v. McCoy, 525 S.W. 2d 336 (Mo. 1975).
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5 7U.S. v. Benfield. 593 F.2d at 821-22.

5 8 I d .  a t  8 2 2  n .  1 1 .

8 8 S e e  P a p e r s  f r o m  A N a t i o n a l  P o l i c y  C o n f e r e n c e  >n L e g a l  
R e f o r m s  i n  C h i l d  S e x u a l  A b u s e  C a s e s ,  s u p r a  t v o t . T ' 1 3 .

6 0 M c C o r m i c k - ,  E v i d e n c e  S 2 5 3 ,  a t  6 1 2 - 1 3  ( 1 9 7 2 ) .  I n d e e d ,  U . S .  
v .  B e n f i e l d  n o t e d  i t s  c o n c e r n  t h a t  o n l y  a  m a r g i n a l  s h o w i n g  o f , .  
u n a v a i l a b i l i t y  w a s  m a d e  a t  t r i a l  a n d  n o  n e w  e v i d e n c e  w a s  
p r e s e n t e d .  T h e  c o u r t  s a i d  " a n  a d d i t i o n a l  s h o w i n g  o f  t h e  
w i t n e s s '  m e n t a l  c o n d i t i o n  a n d  a v a i l a b i l i t y  o n  t h e  t r i a l  d a t e  
w o u l d  h a v e  b e e n  a  m u c h  b e t t e r  p r a c t i c e . "  5 9 3  F . 2 d  a t  8 1 7  n .  4 .

6 1 S e e ,  e ^ . ,  M c C o r m i c k ,  E v i d e n c e  § 2 5 3 ,  a t  6 1 2  n .  5 5 ,  §  6 1 3  
n . 5 6 ;  5  W i g m o r e ,  E v i d e n c e  3 411.

6 2 T h e  A B A ' s  C h i l d  S e x u a l  A b u s e  L a w  R e f o r m  P r o j e c t  h a s  a  f i l e  
w i t h  p l e a d i n g s  f r o m  a  s u b s t a n t i a l  l a w s u i t  i n  L o u i s i a n a ,  a s  w e l l  
a s  n e w s p a p e r  a r t i c l e s  o f  a  m a j o r  l a w s u i t  s e t t l e d  i n  V i r g i n i a  
a n d  s e v e r a l  o t h e r s  a r o u n d  t h e  U . S .

8 8 L .  A .  T i m e s ,  M a y  2 1 ,  1 9 8 2 ,  " I n c e s t :  T h e  V i c t i m  F i g h t s  B a c k ,  
S o m e  F i l e  S u i t s  f o r  D a m a g e s . "

6 4 M d .  C o d e  A n n .  S 9 - 1 0 1  F a m i l y  L a w  A r t i c l e  ( O c t .  1 ,  1 9 8 4 ) .

6 5 D .  L l o y d ,  T h e  C o r r o b o r a t i o n  o f  S e x u a l  V i c t i m i z a t i o n  o f  
C h i l d r e n ,  i n  c h i l d  s e x u a l  A b u s e  a n d  t h e  L a w  1 0 3 ,  A m e r i c a n  B a r  
A s s o c i a t i o n  ( J .  B u l k l e y  e d .  1 9 8 1 ) .

6 6 G .  M e l t o n ,  J .  B u l k l e y  & D .  W u l k a n ,  C o m p e t e n c y  o f  C h i l d r e n  
a s  W i t n e s s e s ,  i d .  a t  1 2 5 ,  1 3 6 - 3 8 .



APPENDIX A**

And Closed
S t a t e s  W i t h  S t a t u t e s  F o r  V i d e o t a p i n g  
5 d - C i r c u i t  T e l e v i s i o n  O f  A C h i l d ' s  TeTestimony*

( 1 )  V i d e o t a p e d  T e s t i m o n y  

S t a t e
<rij* • • \

A l a s k a
A r i z o n a
A r k a n s a s

C a l i f o r n i a ! /
C o l o r a d o
F l o r i d a
K e n t u c k y
M a i n e

M o n t a n a

N e w  M e x i c o

N e w  Y o r k ! /
O k l a h o m a ! /
S o u t h  D a k o t a ! /

T e x a s

W i s c o n s i n

1 5  s t a t e s 3

C i t a t i o n

A l a s k a  S t a t .  § 1 2 . 4 5 . 0 4 7  ( 1 9 8 2 )
A r i z .  R e v .  S t a t .  A n n .  S 1 2 - 2 3 1 1  ( 1 9 7 8 )  
A r k  S t a t .  A n n .  § S  4 3 - 2 0 3 5  t o  2 0 3 7  
( 1 9 8 1 ,  1 9 8 3 )
C a l .  P e n a l  C o d e  S 1 3 4 8  ( 1 9 8 3 )
C o l o .  R e v .  S t a t .  S 1 8 - 3 - 4 1 3  
F l a .  S t a t .  S 9 1 3 . 1 7  ( 1 9 8 4 )
K y .  R e v .  S t a t .  S  4 2 1 . 3 5 0  ( 1 9 8 4 )
M e .  R e v .  s t a t .  A n n .  t i t .  1 5 ,  S 1 2 0 5  
( 1 9 8 3 )
M o n t .  C o d e  A n n .  § S  4 6 - 1 5 - 4 0 1  t o  4 0 3  ' 
( 1 9 7 7 )
N . M .  S t a t .  A n n .  S 3 0 - 9 - 1 7  a n d  N . M .  R .  
C r .  P . R .  2 9 . i  ( 1 9 8 0 )
( R e c e n t l y  e n a c t e d  -  N o  c i t e  y e t )
O k l a .  S t a t .  A n n .  t i t .  2 2 ,  7 5 3 .
S . D .  C o d i f i e d  L a w s  A n n .  § 2 3 A - 1 2 - 9  
( 1 9 8 3 )
T e x .  C r i m .  P r o c .  C o d e  A n n .  § 3 8 . 0 7 1
( 1 9 8 3 )
W i s .  S t a t .  § 9 6 7 . 0 4 ( 7 )  ( 1 9 8 3 )

! / v i d e o t a p e d  p r e l i m i n a r y  
h e a r i n g  t e s t i m o n y  f o r  u s e  
a t  t r i a l .

! / v i d e o t a p e d  t e s t i m o n y  f o r  
u s e  a t  G r a n d  J u r y  p r o c e e d i n g ,

! / o k l a h o m a ' s  s t a t u t e  f o u n d  
a f t e r  t e x t  f i n a l i z e d .

B i l l s  P e n d i n g  

D e l a w a r e
D i s t r i c t  o f  C o l u m b i a  
K a n s a s
M a s s a c h u s e t t s
M i c h i g a n
M i s s o u r i
O h i o
S o u t h  C a r o l i n a
U t a h
V e r m o n t

- 26 -



(2) Closed Circuit T . V . 3 States

S t a t e  C i t a t i o n

K e n t u c k y  K y .  R e v .  S t a t .  § 4 2 1 . 3 5 0 ( 3 )  ( 1 9 8 4 )
L o u i s i a n a  L a .  R e v .  S t a t .  1 5 : 2 6 0  ( 1 9 8 4 )
T e x a s  T e x .  C o d e  C r i m .  P r o c .  A n n .  a r t .

3 8 . 0 7 1 ( 3 )  ( 1 9 8 3 )

B i l l s  P e n d i n g

C a l i f o r n i a  ( p a s s e d  S t a t e  S e n a t e )
M a r y l a n d  H o u s e  B i l l  N o .  1 3 4 6 ,  F e b .  1 ,  i 9 8 5

( a m e n d i n g  § 9 - 1 0 2 )

S t a t e s  W i t h  A S p e c i a l  H e a r s a y  E x c e p t i o n  f o r  a  C h i l d ' s  
S t a t e m e n t s  o f  S e x u a l  A b u s e  -  1 1  s t a t e s

S t a t e  C i t a t i o n

A r i z o n a  A r i z .  R e v .  s t a t .  A n n .  § 1 3 - 1 4 1 6
( 1 9 8 4 - 8 5 )

C o l o r a d o  C o l o .  R e v .  s t a t .  S 1 8 - 3 - 4 1 1 ( 3 )
I l l i n o i s  , 1 1 1 .  8 3 r d  G e n .  A s s e m .  P . A .  8 3 - 1 0 6 7  S e c

1 1 5 - 1 0  a n d  1 1 1 .  s t a t .  A n n .  C h .  3 7 ,  § 
7 0 4 - 6 ( 4 ) ( c )
I n d .  C o d e  S 3 5 - 3 7 - 4 - 6  ( 1 9 u 4 )
I o w a  C o d e  A n n .  § 2 3 2 . 9 6 ( 6 ) ( 1 9 8 4 - 8 5 )

K a n .  S t a t .  A n n .  § 6 0 - 4 6 0 ( d d )  ( 1 9 8 2 )  
M i n n .  S t a t .  3  5 9 5 . 0 2 ( 3 )  ( 1 9 8 4 )
S . D .  C o d i f i e d  L a w s  A n n .  § 1 9 - 1 6 - 3 8
( 1 9 8 4 )
U t a h  C o d e  A n n .  S 7 6 - 5 - 4 1 1  ( 1 9 8 3 )
V t .  R .  E v i d .  8 0 3  ( 2 4 )  ( 1 9 8 5 )
W a s h .  R e v .  C o d e  S 9 A . 4 4 . 1 2 0  ( 1 9 8 2 )

I n d i a n a
I o w a
( J u v e n i l e  C o u r t  O n l y )
K a n s a s
M i n n e s o t a
S o u t h  D a k o t a

U t a h
V e r m o n t
W a s h i n g t o n

S p e c i a l  E x c e p t i o n  f o r  V i d e o t a p e d  4  S t a t e s
I n t e r v i e w s  o f  C h i l d  S e x u a l  A b u s e
V i c t i m s

S t a t e  C i t a t i o n

I o w a  ( J u v e n i l e  I o w a  C o d e  2 3 2 . 9 6 ( 6 )  ( S u p p .  1 9 8 4 )
C o u r t  O n l y )

K e n t u c k y  • K y .  R e v .  S t a t .  S 4 2 1 . 3 5 0 ( 1 ) ( 2 )  ( 1 9 8 4 )
L o u i s i a n a  . i a .  R e v .  S t a t .  1 5 : 4 4 0 . 1 - . 6  ( 1 9 8 4 )
T e x a s  T e x .  C o d e  C r i m .  P r o c .  A n n .  a r t .

3 8 . 0 7 1 ( 1 ) ,  ( 2 )  ( 1 9 8 3 )



I

S t a t e s  W i t h  s t a t u t e s  o r  R u l e s  E l i m i n a t i n g  C o m p e t e n c y  
Q u a l i f i c a t i o n  o f  C h i l d r e n  -  2 2  S t a t e s   ---------------

C i t a t i o n

A r i z .  R e v .  S t a t .  A n n .  § 1 2 - 2 2 0 2
A r k .  S t a t .  A n n .  S 2 8 - 1 0 0 1
C o l o .  R e v .  S t a t .  S 1 3 - 9 0 - 1 0 6 ( 1 ) ( b )
R *  E v i d .  6 0 1  
F l a .  S t a t .  S 9 0 . 6 0 1
M d .  C t s .  & J u d .  P r o c .  C o d e  A n n .  § 9 - 1 0 1  
M i c h .  S t a t .  A n n .  S 2 7 A . 2 1 6 3  
M i s s .  C o d e  A n n .  5  1 3 - 1 - 3  
M o .  R e v .  S t a t .  S 4 9 1 . 0 6 0 ( 2 )
N e b ,  R e v .  S t a t .  § 2 7 - 6 0 1
N e v .  R e v .  s t a t .  S 5 0 . 0 1 5
N . J .  R e v .  S t a t .  S 2 A : 8 1 - 1
R .  E v i d .  6 0 1
R .  E v i d .  6 0 1
O k l a .  S t a t .  S 1 2 - 2 6 0 1
O r .  R e v .  S t a t .  S  4 0 . 3 1 0
P a .  S t a t .  A n n .  § 4 2 - 5 9 1 1  ( p u r d o n )
S . D .  C o d i f i e d  L a w s  A n n .  S 1 9 - 1 4 - 1  
U t a h  C o d e  A n n .  § §  7 8 - 2 4 - 2 ;  7 6 - 5 - 4 1 0  
W a s h .  R e v .  C o d e  S 5 . 6 0 . 0 5 0  
W i s .  S t a t .  S 9 0 6 . 0 1  
W y o .  s t a t .  S 1 - 1 3 8

1 C h i l d  s e x u a l  a b u s e  v i c t i m s  o n l y

♦Some  a p p l y  i n  b o t h  c r i m i n a l  a n d  c i v i l  c a s e s ,  a n d  s o m e  i n  
a l l  c h i l d  a b u s e  c a s e s ,  b u t  m o s t  c o v e r  c r i m i n a l  c h i l d  s e x  
o f f e n s e  c a s e s  o n l y .

* * I n f o r m a t i o n  f o r  t h i s  c h a r t  w a s  o b t a i n e d  t h r o u g h  r e s e a r c h  
b y  t h e  A B A ' s  C h i l d  S e x u a l  A b u s e  L a w  R e f o r m  P r o j e c t  
( i n c l u d i n g  t h e  h e l p  o f  t h e  p r o j e c t ' s  l a w  c l e r k ,  C a r l  
J e n k i n s )  a n d  f r o m  l e g i s l a t i v e  s u r v e y  p r e p a r e d  f o r  a  f i n a l  
r e p o r t  o f  a  r e c e n t  p r o j e c t  o n  c h i l d  v i c t i m  l e g a l  r e f o r m s  b y  
A b t  A s s o c i a t e s ,  I n c . ,  C a m b r i d g e ,  M a s s a c h u s e t t s  ( t h e  f i n a l  
r e p o r t  w i l l  b e  a v a i l a b l e  i n  t h e  s p r i n g ,  1 9 8 5 ) .

S t a t e

A r i z o n a
A r k a n s a s
C o l o r a d o 1
D e l a w a r e
F l o r i d a
M a r y l a n d
M i c h i g a n
M i s s i s s i p p i
M i s s o u r i 1
N e b r a s k a
N e v a d a
N e w  J e r s e y
N e w  M e x i c o
N o r t h  D a k o t a
O k l a h o m a
O r e g o n
P e n n s y l v a n i a  
S o u t h  D a k o t a  
U t a h 1
W a s h i n g t o n
W i s c o n s i n
W y o m i n g
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A b ou t ... 
The A BA  Pub lic  Services 

D iv ision

The National Legal Resource Center for Child Advocacy and Protection is one of 
a dozen American Bar Association units operating within the A B A ’s Public Services 
Division. The Public Services Division applies the knowledge and experience of the 
legal profession to public concerns through programs addressing the rights of the 
disadvantaged, including minorities, the elderly, mentally disabled, and children; 
substantive issues of broad national concern such as housing and the environment; 
and improvement of the judicial process by reducing court costs and delay and of* 
fering dispute resolution alternatives. Volunteers, largely lawyers, work with A B A  
staff in running Division programs. They prepare model legal codes and 
documents, conduct training sessions and other public education initiatives, sponsor 
working conferences, and produce subscription and one-time publications. Based in 
the Washington, D C  offices of the Association, the Public Services Division has a 
staff of over forty persons and an annual budget of more than S3 million.

A b ou t ... 
The A B A  Young  Lawyers 

D iv is ion

Within the overall structure of the American Bar Association, the Young Lawyers 

Division (YLD] occupies a' unique position. Unlike the other organizational c o m­
ponents of the A B A ,  Y L D  activities are not limited to any one substantive area of 
the law. Instead, Y L D  interests cut across all of the Association's professional and 

public interest programs. In effect, the Y L D  functions as a complete bar association 
with its o w n  national leadership structure for the younger members of the bar 
[defined as all attorney members of the A B A  under the age of 36 or those w h o  have 

been admitted to the bar for less than three years], while at the same time function­
ing as a full participant in the work.of the Association's overall Section, Division 
and Committee structure. With more than 155,000 member attorneys drawn from 

all fields of practice, the Y L D  is the largest single membership group within the 
A B A .

Young lawyers have traditionally been the most dedicated volunteers in the public 

service and pro bono work of the organized bar, and the national leadership of the 
Y L D  has sought to harness this idealism and commitment in coordinated efforts to 
address major issues and problems. The Division sponsors an active Affiliate A c­
tivation and Outreach Program which provides technical assistance and on-site con­
sultation to affiliates (Young Lawyers groups at the State or Local Bar level] seeking 
to undertake local public service action programs. Nearly one hundred new affiliate 

programs are generated each year.

The Young Lawyers Section of the Philadelphia Bar Association has, since 1971, 

sponsored a volunteer child representation program in Philadelphia. The efforts of 
this group inspired the creation of the National Legal Resource Center for Child A d ­

vocacy and Protection.



ALASKA STATE LEGISLATURE 
HOUSE OF REPRESENTATIVES 

RESEARCH AGENCY

P .O . Box Y , State Capitol 
Juneau, Alaska 998II-3IOO 

Mail Stop 3100 
<907) 465-3991

May 27, 1987
MEMORANDUM
TO: Representative C.E. Swackhaminer
ATTN: Tom Wright
FROM: Penelope WeyhrauchiT Legislative Analyst^
RE: Sexual Assault: Television Testimony by Minor Victims o f  SexualAssaultResearch Request 87.308

You asked us to address the constitutionality of legislation which allows a child's testimony to be videotaped or shown on closed-circuit television for use in court. You asked us to discuss how videotape or closed-circuit television legislation could avoid constitutional challenges.

Child Sexual Abuse Legislation
A statute which allows the videotaping or closed-circuit televising of a minor in a sexual abuse case may be constitutionally challenged on the ground that i t  deprives a defendant of the opportunity to confront his accuser face to face. A defendant's right of confrontation is established in the U.S. and Alaska Constitutions. These articles state that " . . . in  all criminal prosecutions.. .the accused shall enloy [have] the r ight. . . to be confronted with the witnesses against him."1 The confrontation clause generally requires that witnesses be present at tr ia l and that the defend­ant be allowed to cross examine them.

^ .S .  Constitution, Sixth Amendment; Alaska Constitution Article 1, Section 11. These provisions are attached to this memorandum.
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The use of videotaped testimony at tr ia l may face another legal challenge-- as hearsay--which is not admissible in court unless the statement fa l ls  within a hearsay exception/ When faced with a hearsay issue, the U.S. Supreme Court has placed major emphasis on the "reliability" of the state­ment. Three indicators are considered in regard to re l iabi l i ty : 1) whether or not a statement was made under oath; 2) whether the declarant of the statement was subjected to prior cross-examination; a/id 3) whether the jury had the opportunity to view the witness's demeanor.3 A videotaped testi­mony may or may not meet the requirements of re l iabi l i ty .
Some cases have also required that the declarant of the statement be deemed "unavailable" for tr ia l as a prerequisite to admissibility of the state­ment/ It is unclear how unavailability would apply to the videotaping of a child's testimony to avoid facing the defendant in a courtroom situa­t i o n /
Videotape S ta tu te s . At least twelve states have enacted videotaping statutes since 1977, six of them since 1983.° The statutes treat videotaped testimony as the functional equivalent of testimony at t r ia l .  Some statutes explicitly demand that the defendant be present and that cross-examination be allowed at the videotaping session; three states-- Kentucky, Texas and Wisconsin--allow, in certain circumstances, the admis­sion of videotapes made without the benefit of cross-examination.
A separate provision of the Texas and Kentucky statutes raises another confrontation clause issue. It provides that a videotape made in the presence of both prosecution and defense attorney and put to the test of cross-examination may be admitted in lieu of a child's testimony. It also states that during the videotaping session the court shall permit the defendant to observe and hear the testimony of the child in person, but shall ensure that the child cannot hear or see the defendant. At least one federal court of appeals has held, in a context other than child sexual

David Wise, "Criminal procedure--child witnesses--the constitutionality of admitting the videotape testimony at tr ia l of sexually abused children," 7 Whittier Law Review 639, 649, 1985.
3 Ibid., p. 650.
4 Ibid.
5 Ibid., p. 654.
6 Note, "The Testimony of Child Victims in Sex Abuse Prosecutions: Two Legislative Innovations," 98 Harvard Law Review 813, (1985). The follow­ing three paragraphs are taken in large part from this article. We have limited our discussion to Arizona, Kentucky, Texas, and Oklahoma--the states mentioned in your request.
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abuse cases, that the lack of a face-to-face encounter renders the use of videotaped testimony unconstitutional.
In 1982, an Arizona appellate court affirmed a conviction obtained with the videotaped statement of a sexually abused six-year-old g i r l /  The defendant and his counsel had been present at the taping, and cross- examined had been allowed. In reaching its decision, the court weighed the state's interest in presenting the videotaped testimony against possible infringements of the defendant's right of confrontation. The determinative factor in admitting the tape was the threat of the child becoming uncommuni­cative i f  placed on the witness stand/
Penny Warren, Assistant Attorney General for Kentucky, said that a recent (1986) state Supreme Court decision .upheld the use of a videotape deposi­tion in a child sexual abuse case/ The court rejected the defendant's constitutional challenge in finding that the defendant's right of con­frontation was satisfied through the mechanisms used to conduct the video­taping.
The court found that: "The statute requires that the defendant b? presentin person so that he may see and hear the witness but he shall not be seenby the child. The.. .procedure permits the testimony to be taken prior to tr ia l and preserved by videotape. The availability of procedures permits the defendant to fu l ly  participate in cross-examination and to adequately see and hear the witness. The reproduced testimony must be of adequate quality for the jurors to assess the demeanor of the witness and to evalu­ate credibility. The tr ia l judge paraphrased the issue as to whether the privilege of viewing a witness through a one-way mirror or a video monitor is  a c o n s t i t u t i o n a l l y  acceptable subst i tu te  f o r  face - to - face  confrontation. We believe that i t  is. The legislative authorization of videotape or closed-circuit tr ia l testimony by certain child victims.. .does not violate a defendant's right to confrontation."10
Ms. Warren believes that i f  a child is required to be administered an oath and i f  the competency of the child has been established prior to the video­taping, a state statute allowing videotaping may pass constitutional muster.

7State v. Melendez. 661 P.2d 654 (1982).
8"Criminal Procedure--Child Witnesses--the constitutionality of admit­ting the videotape testimony at tr ia l of sexually abused children," p. 639.
Commonwealth v. Wil l is . 716 S.W.2d 224 (1986).
1 0Wil1is. p. 228.
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State d is t r ic t  courts in Texas have differed on whether the state's videotape statute meets the constitutional right-to-confront mandate. At least one Texas appellate court has upheld a conviction based on videotaped statements, ruling that the procedure does not violate the confrontation clause since the defendant retains the opportunity to cross-examine the declarant at t r ia l .  Several cases involving videotaped testimony in Texas are currently facing a constitutional challenge in the Texas Supreme Court. According to Steve Lamirand, Assistant Attorney General for Oklahoma, a constitutional challenge has not been made on the state's videotaping or closed-circuit television statutes.
The Alaska videotaping statute--AS 12.45.047--has not been constitu­t iona l ly  challenged, according to Gayle Horetski, Assistant Attorney General. She said this is probably because the procedure established by the statute has not been used by the State because i t  believes i t  to be unconstitutional--as a violation of a defendant's right of confrontation. In addition, she believes that the procedure authorized by the statute creates a more frightening situation for a child than a courtroom does. The statute requires that testimony by the child be taken in front of the defendant in a room other than a courtroom. Ms. Horetski said that this may bring the child and the defendant into much closer contact--in a small room--than would occur in a courtroom setting.
Closed-circuit Television Statutes. The states of Kentucky and Texas have legislation which allows a child's testimony to be given at tr ia l from a room other than the courtroom by closed-circuit television.11 Neither of these states have addressed the constitutionality of this legislation. Ms. Warren, with the Attorney General's office in Kentucky, believes that because Kentucky's videotape statute has been found to be constitutional, their closed-circuit television statute will also be found to be constitu­tional. Ms. Horetski said that closed-circuit television statutes have been both upheld and struck down in other states under constitutional challenges. She believes that sed-circuit television statutes are less constitutionally vulnerable that, videotape statutes because a child's testimony occurs at t r ia l ;  providing the defendant and the jury the opportunity to witness testimony that is contemporaneous with the t r ia l .
Other legal scholars are divided on whether a closed-circuit television statute wil l meet constitutional muster. One constitutional concern expressed about the use of closed-circuit television is that the defendant is deprived of the opportunity of physically confronting his accuser. No case law requires eye contact, but "this procedure could be deemed consti­tutional only i f  cross-examination alone is preserved in .yjch a way to fu l ly satisfy the strict constraints of the sixth amendment."12
^Other states may also have closed-circuit testimony statutes. I was unable to find a compilation of these statutes for the f i f t y  states. Thus, I limited my search to states in which you were interested.
12"Criminal Procedure--Child Witnesses--the constitutionality of admit­ting the videotape testimony at tr ia l of sexually abused children," p.659.
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Another waiter stated that "...The United States Supreme Court has not l i te ra l ly  construed the confrontation clause. In the 1980 case of Ohio v. Roberts, the court said that the clause merely states a preference for face-to-face confrontation at tria l but that the 'primary interest securedby the provision is the right of cross-examination'. 3 Competinginterests when closely examined may justify dispensing with confrontation at t r i a l .  Adequate opportunity for cross-examination might meet therequirements of the clause without actual confrontation."14
Alaska does not currently have a closed-circuit television statute.

Developing C o n stitu t io n a lly  Sound Statutes

In a paper presented at the National Policy Conference on Legal Reforms in Child Sexual Abuse Cases, Professor Michael Graham outlined his suggestions for enacting constitutionally sound child sexual abuse legislation:13
provide specifically for unavailability of witness based upon the presence of, or potential for, severe psychological injury to a child witness i f  forced to face the defendant in open court;
provide for the use of closed-circuit television or a children's courtroom for eliciting testimony in child sexual abuse prosecutions where the child witness is unavailable for live face to face con­frontation, but is available to give testimony in an alternative setting.10 The statutes should provide for projection to the jury of the demeanor of both child witness and defendant. Statutes should also provide for projection of the image of the defendant before the child witness where the witness is willing and able to testify under such circumstances; and
provide that testimony of an unavailable child witness taken outside the phys ica l  presence o f  the accused--but subject to cross-examination--is admissible as an exception to the hearsay rule. The child's testimony may be presented to the jury by either

1 30hio v. Roberts. 448 U.S. 56 (1980).
1 4Comment, "Use of Videotaping to Avoid Traumatization of Child Sexual Abuse Victim-Witnesses," 21 Land and Water Law Review 565, 574, 1986.
13Michael H. Graham, "Indicia of Reliability and Face to Face Confronta­tion: Emerging Issues in Child Sexual Abuse Prosecutions," 40 University of Miami Law Review 19, 92, 1985.
*®A children's courtroom is a room set up for the comfort and security ofchildren where a minor's testimony is heard.
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closed-circuit television, use of a children's courtroom, or a videotape of the child's testimony given at a prior t r ia l ,  hearing, or other proceeding. Admissability should be conditioned upon a showing that the child's testimony possesses a guarantee of trust­worthiness equivalent to those required of statements that are admitted under a traditional hearsay exception.
Mr. Graham also stated that "It is. ..very likely that oath, demeanor, whether i i v e ,  ' v i a c losed-circuit te levision, or videotaped, and cross-examination, i f  combined with [the] projection of the defendant's image before the child witness, alone create adequate [the]. . . re l iabi l i ty to be admissible."1'
Another legal scholar stated that "Videotaping statutes should permit the child to testify on videotape and out of the presence of the defendant i f  the tr ia l court finds that testimony in open court or a face-to-face confrontation with the defendant would cause the child substantial emotional trauma. The court should defer the taking of videotaped testimony until after the tr ia l has commenced unless substantial delay would thereby result. Once the child has testified on videotape, the court should generally bar both parties from calling the child at t r ia l .  Finally, videotaping statutes should prescribe standards regulating.taping procedures and the technical quality of the videotaping equipment."
A third opinion rendered by a legal scholar stated that "The interests of the [sexually abused] child are countered by the defendant's sixth amend­ment rights which guarantee him the opportunity to confront and cross examine.. .witnesses who testify against him. The Supreme Court has stated, however, 'that competing interests, i f  closely examined, may warrant

i^Ibid., p. 94.
Note, "The testimony of child victims in sex abuse prosecutions: two legislative innovations," 98 Harvard Law Review 806. 826, 827, 1985.

18
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dispensing with confrontation at t r i a l . ' " 19 The writer went on to say that i f  the videotaping procedure includes confrontation by the defendant and cross-examination of the child by the defendant's attorney, the defendant is not denied his constitutional rights. 0

* * * *

I hope this information is useful to you. The state statutes discussed in this memorandum are attached. I f  you have any questions or would like additional information, please contact our agency.
Attachments

1 9 0hio v. Roberts, p. 64.
^"Criminal Procedure--Child Witnesses--the constitutionality of admit­ting the videotape testimony at tr ia l of sexually abused children," p.660.
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1 IN THE HOUSE BY SWACKHAMMER
2 HOUSE BILL VO. 323
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 FIFTEENTH LEGISLATURE - FIRST SESSION
5 A BILL
6 For an Act e n t i t le d :  "An Act re la t in g  to testimony o f  ch ild ren  in  ce rta in
7 crim ina l proceedings; and provid ing f o r  an e f fe c t iv e
8 d a te ."
9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 * Section 1. AS 12.45 is  amended by adding a new section to read:
11 Sec. 1 2 .4 5 .0 46 . TESTIMONY OF CHILDREN IN CRIMINAL PROCEEDINGS.
12 In  a c r im ina l proceeding invo lv ing the prosecution o f  an o ffense
13 committed against a ch i ld  under the age o f  13, o r witnessed by a ch ild
14 under the age o f 13, the cou rt , on motion o f  the p rosecution , may
15 order that the testimony o f  the ch i ld  be taken in  a room other than
16 the courtroom and be te lev ised  by closed c i r c u i t  equipment in  the
17 courtroom to be viewed by the defendant, the cou rt , and the f in d e r  o f
18 fa c t  in  the proceeding. Only the attorneys f o r  the defendant and f o r
19 the s ta te ,  persons necessary to operate the equipment, and any person
20 whose presence would contribute to the we lfa re  and we ll-be ing  o f  the
21 ch i ld  may be present in the room during the c h i ld 's  testimony. Only
22 the atto rneys may question the ch i ld . The persons operating the
23 equipment s h a l l  be confined to an adjacent room or behind a p a r t i t io n
24 tha t permits them to see and hear the c h i ld 's  testimony but does not
25 permit the ch i ld  to see o r  hear them. The defendant s h a l l  be a ffo rded
26 a means o f  communicating with the defendant's a tto rney throughout the
27 proceedings, and, upon request o f the defendant o r the defendant's
28 a t to rney , recesses s h a l l  be permitted to a l low  them to con fe r.
29 * Sec. 2 . AS 12 .45 .047  and 12.45 .048 are repea led .

HB0323A - 1 -  HB 323



1 * Sec. 3 . Section 1 o f  th is  Act is  re t ro a c t iv e  and app lies  in  crim ina l
2 proceedings invo lv ing  the prosecution o f  an o ffense committed be fo re the
3 e f fe c t iv e  date o f  th is  Act.
4 * Sec. 4 . This Act takes e f fe c t  immediately under AS 0 1 . 10.07C'(c).

9
HB 323 - 2 - HB0323A




