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IN  THE HOUSE BY THE FINANCE COMMITTEE

CS FOR HOUSE B IL L  NO. 310 (F in a n c e )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  -  S E C O N D  S E S S I O N

A  B I L L

F o r  an A c t  e n t i t l e d :  "An A c t  r e l a t i n g  to  th e  r ig h t s  and r e s p o n s i b i l i t i e s

o f  p e rso n s  f u r n is h in g  la b o r  o r  m a t e r ia l  in  th e  p ro s e ­

c u t io n  o f  p u b l ic  w o rks  and p u b l ic  c o n s t r u c t io n  co n ­

t r a c t s  . 11

BE I T  ENACTED BY THE LEG ISLA TU RE OF THE STATE OF ALASKA:

*  S e c t io n  1 . AS 3 6 . 2 5 . 0 2 0 ( b )  i s  amended to  r e a d :

(b )  H ow ever, a p e rso n  h a v in g  d i r e c t  c o n t r a c t u a l  r e la t io n s h ip s

w it h  a s u b c o n t ra c to r  b u t no c o n t r a c t u a l  r e la t io n s h ip  e x p re s s  o r  im ­

p l i e d  w it h  th e  c o n t r a c t o r  f u r n is h in g  th e  paym ent bond h as  a r i g h t  o f  

a c t io n  on th e  paym ent bond upon g iv in g  w r i t t e n  n o t ic e  to  th e  c o n t r a c ­

t o r  w i t h in  90 d ays fro m  th e  l a s t  d a te  on w h ic h  th e  p e rso n  p e rfo rm ed  

la b o r  o r  fu r n is h e d  m a t e r ia l  f o r  w h ic h  th e  c la im  i s  made. The n o t ic e  

m ust s t a t e  w it h  s u b s t a n t ia l  a c c u ra c y  th e  amount c la im e d  and th e  name 

o f  th e  p e rso n  to  whom th e  m a t e r ia l  was fu r n is h e d  o r f o r  whom th e  la b o r  

was p e rfo rm e d . The n o t ic e  s h a l l  be s e rv e d  b y m a i l in g  i t  b y  r e g is t e r e d  

m a i l ,  p o sta g e  p re p a id , i n  an e n v e lo p e  a d d re s se d  to  th e  c o n t r a c t o r  a t  a 

[ANY] p la c e  w here th e  c o n t r a c t o r  m a in ta in s  an o f f i c e  o r  co n d u cts  

b u s in e s s ,  o r  th e  c o n t r a c t o r ' s  r e s id e n c e ,  o r  in  a [ANY] m anner i n  w h ic h  

a p eace  o f f i c e r  i s  a u th o r iz e d  to  s e r v e  summons. I n  t h i s  s u b s e c t io n , 

" s u b c o n t r a c t o r "  in c lu d e s  a s u b c o n t ra c to r  o f  a n o th e r s u b c o n t r a c t o r ,  

w h e th e r o r  n o t th e  o th e r  s u b c o n t ra c to r  h as a d i r e c t  c o n t r a c t u a l  r e l a ­

t io n s h ip  w it h  th e  c o n t r a c t o r .

*  S e c .  2 .  AS 3 6 .2 5  i s  amended b y ad d in g  a new s e c t io n  to  r e a d :

S e c .  3 6 . 2 5 . 0 2 3 .  NOTICE BY CERTAIN  PERSONS. ( a )  A p e rso n  who

- 1 -  CSHB 3 1 0 ( F in )

Original sponsor: Grussendorf



1 c o n t r a c t s  o t h e r  t h a n  a s  a n  e m p l o y e e  t o  f u r n i s h  l a b o r  o r  m a t e r i a l  i n

2  t h e  p r o s e c u t i o n  o f  a  p r o j e c t  f o r  w h i c h  t h e  p r i m e  c o n t r a c t o r  i s  r e -

3  q u i r e d  t o  f u r n i s h  a  p a y m e n t  b o n d  u n d e r  A S  3 6 . 2 5 . 0 1 0  a n d  w h o  d o e s  n o t

4  h a v e  a  d i r e c t  c o n t r a c t u a l  r e l a t i o n s h i p  w i t h  t h e  p r i m e  c o n t r a c t o r  s h a l l

5  g i v e  t h e  p r i m e  c o n t r a c t o r  w r i t t e n  n o t i c e  o f  t h e  c o n t r a c t  w i t h i n  1 0

6  d a y s  o f  e n t e r i n g  i n t o  t h e  c o n t r a c t .

7 ( b )  I f  a  p e r s o n  f a i l s  t o  p r o v i d e  t h e  n o t i c e  r e q u i r e d  b y  ( a )  o f

8  t h i s  s e c t i o n  a n d  i f ,  i n  a  c o u r t  a c t i o n  o n  t h e  p a y m e n t  b o n d  o f  t h e

9  p r i m e  c o n t r a c t o r , t h e  p e r s o n  i s  s u b s e q u e n t l y  d e t e r m i n e d  t o  b e  e n t i t l e d

1 0  t o  a  j u d g m e n t  f o r  p a y m e n t  o f  a l l  o r  p a r t  o f  t h e  l a b o r  o r  m a t e r i a l

11 f u r n i s h e d  b y  t h e  p e r s o n ,  t h e  c o u r t  s h a l l  r e d u c e  t h e  a m o u n t  t o  b e

1 2  a w a r d e d  t o  t h e  p e r s o n  b y  1 0  p e r c e n t .  I n  t h i s  s u b s e c t i o n ,  " a m o u n t "

1 3 ! d o e s  n o t  i n c l u d e  c o u r t  c o s t s  a n d  a t t o r n e y  f e e s .

1 4 jj ( c )  I n  t h i s  s e c t i o n ,  " p r i m e  c o n t r a c t o r "  m e a n s  t h e  p e r s o n  w h o  h a s

c o n t r a c t e d  w i t h  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  o f  t h e  s t a t e  t o  

p e r f o r m  t h e  p r o j e c t .

*  S e c .  3 .  T h i s  A c t  a p p l i e s  t o  c o n t r a c t s  t h a t  a r e  e n t e r e d  i n t o  o n  o r  

a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t .
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A M E N D M E N T

T O :  C S H B  3 10  (J U D )

Page 1 ,  lines 6 and 7 :

D e le te  a ll material.

Insert a new b i l l  title to read:

"For an Act entitled: 'An Act relating to the rights and 

responsib ilt ies o f  persons furn ish ing  labor or m aterial in  the 

prosecution o f  p u b lic  works and  p u b lic  construction contracts.’ "

Offered in the H O U S E



REPRESENTATIVE 
B E N  G R U S S E N O O R F

P  O. Box 9 5 0  
SITKA. ALASKA 9 9 0 3 5  

(9071 7 4 7 - 0 4 5 0

RULES COMMITTEE 
LEGISLATIVE COUNCIL

□STRICT 3 
ELFIM COVE 
PE JCAN 

PORT A.EXANOER ST<A 
TEMAKEE

A l a s k a  ^ t a t e  & g i s l a t u r ^

KiuuHE of tfoprEHentatiuos
S P E A K E R  O F  T H E  H D U S E

WHILE IN JUNEAU 
PO  Box V 

JUNEAU. ALASKA 0 9 01 1

(9 0 7 ) 4 6 5 - 3 0 2 4  
(9 0 7 )  4 6 5 - 3 7 2 0

M E M O R A N D U M

T o : M artha Stewart
H o u s e  F in a n c e  Com m ittee

F r o m : D o u g  R ick
Speaker's O ff ic e

D ate : M arch 17 , 19 8 8

S u b je c t : H B  3 10

H o u s e  B i l l  3 10  am ends A S  3 6 .2 5 .0 2 0  ("L ittle  M ille r  Act"), the law 
w hich allow s those w ho have furnished labor or materials for p u b lic  
construction projects and  have not been  p a id  to sue against t h e  
p a y m e n t  b o n d  req u ir ed  o f  the genera l contractor un de r  A S .  
3 6 .2 5 .0 1 0 .

S e c t io n  1  of the b i l l  makes clear that a subcontractor need  not have
a direct contractual re lationsh ip  with the general contractor in  order
for that subcontractor (or his laborers or m ateria lm en) to sue against 
the paym ent b o n d . T h e  reason for this change  is to guarantee that 
low er-tier subcontractors (a n d  their laborers and  m ateria lm en) w ill 
be p a id  w hen they make a successful court c la im  of n on -p a y m e n t  for 
work perform ed on the project.

T h e  A la s k a  S u pr em e  C o ur t  has never d e c id e d  the q u e s t io n  o f  
w hether 3rd-tier a n d  low er subcontractors are protected by  the 
L itt le  M ille r  A ct. How ever , the Court has stated that, w hen c a lled
u p on  to interpret our statute, the Court w ill loo k  for g u id a n c e  from
federal court d e c is io n s  interpreting the M ille r  A ct, the federal law



u p o n  w hich our statute is based. In  19 7 8 , the U .S .  Suprem e Court 
h e ld  that federal M ille r  A ct protection extended o n ly  to 1 st-tier 
subcontractors and  those w ho have a direct contractual re lationsh ip  
w ith 1 st-tier subcontractors. (T h e  attached chart m ore c learly  
illustrates the perameters o f  federal M ille r  A ct protection). T h u s , if  
faced with the question , the A lask a  Suprem e Court w o u ld  probab ly  
h o ld  that 3rd-tier and  low er subcontractors (and  their laborers and 
m ateria lm en) are not protected by our statute.

It  is R e p . Grussendorf's p o s it io n  that the protection o f  the L it t le  
M ille r  A ct s h o u ld  extend to a ll subcontractors (and  their laborers and 
m atera lm en) regardless o f  where they reside on  the "tiers" of
subcontractors w orking on  a p u b lic  construction project.

S e c t io n  2 o f  the b i l l  requires that the general contractor be  notified
o f the existence o f  any 2nd-tier or lower subcontractor on  a project
for w h ich  the general contractor m ust post a L it t le  M ille r  Act
p a y m e n t  b o n d . W e  felt it  w o u ld  be u nfa ir  to h o ld  a general 
contractor responsib le  for the paym ent o f a low er-tier subcontractor 
o f  w h ic h  the general contractor has n o  k n o w le d g e . B y  g iv in g  a 
genera l contractor early n ot ic e  o f  the ex istence o f  a potentia l 
c la im ant , the general can take steps dur ing  the course of the project 
to insure that those low er-tier subcontractors are p a id , thus a v o id in g  
the later headache of lit ig a t io n .

Section 2 also provides that subcontractors w ho fa il to g ive  the in it ia l 
not ice  to the general contractor, an d  w ho later successfu lly  sue 
against the paym ent b o n d , w ill have their court ju d g m ents  reduced 
by  1 0 % .  T h is  p o te n t ia l p e n a lty  w il l  e n c o u r a g e  subcontractor 
c o m p lia n c e  with the in it ia l notice  requirem ent.

R e p . G russendorf w o u ld  greatly appreciate a hear ing  on  this b i l l  
before the H o u s e  F in a n c e  Com m ittee .



4 36.25.020 Alaska Statutes 5 36.25.020

provision* in contract as lo care to b* ex­
ercised nr precautions lo be taken fur pro­
tection of third person* 69 AI.R 622.
KflTect of payment lo aubcontrartora or 
materialmen by owni-r or contractor, or by 
•urrties on contractor * bend, within four 
montha of principal contractor's bank 
ruptcy, a* a voidable preference. 70 AI.R 
983
Construction of pat ing contract or con- 
tractor’s bond in respect of the contractor's 
obligation as Lo repatri. 72 ALR 644
Right as between surety on contractors 
bond and assignee of money lo become due 
on cuntiact. 76 ALR 917.
FfTrct of rentals or provisions of bond to 
secure performance of contract as an in­
terpretation of the terms of the contract. 
76 ALR 941
Construction and effect of provision in 
bond purporting to protect contracted in 
building contract against release of 
surety. 77 ALR 229.
Claim for medical or hospital services to 
employees as within coverage of contrac­
tors bond. 61 ALR 1051.
Statutory conditions prescribed for pub­
lic contractor’s bond as part of bond which 
does not in terms include them. 69 ALR 
446.
Necessity of giving obligee notice of 
claim or action or making it a party to 
action by laborer, materialman or subcon­
tractor upon bond of contractor for public 
work 96 ALR 1185.
Workmen’s compensation insurance 
premiums as within coverage of contrac­
tor’s bond. 102 ALR 136: 164 ALR 1468.
Loss of profit uf subcontractor, laborer, 
or materialman as within coverage of con­
tractor’s bond. 119 ALR 1281.
Money loaned or advanced to contractor 
as within coverage of bond uf building or 
ronatruction contractor. 127 ALR 974,164 
ALR 782

Contractor’* bond aa covering insurance 
premiums other Ilian workmen’s compen­
sation .nturance. 129 ALU 10H7.
Who is contractor nr subcontractor, aa 
distinguished from materialman, for pur­
poses of mechanic's lien, rontruclur's 
bond. nr other provision or securing com­
pensation under construction contract. 
141 ALR 321.
Liability on bid bond for public works 
70 ALR2d 1370
Responsibility of construction contrac­
tor or his bond to contrnctee for defects or 
insufficiency of work attributable to plana 
and specifications furnished by latter, his 
engineer or architect 6 ALR3d 1394
Construction of attorney's feta provision 
in contractor's bond 8 ALR3d 1438.
Building contractor's liability, upon 
bond or other agreement to indemnify 
owner, for iryury Lo dea*h of third persona 
resulting from owner’s negligence. 27 
ALR3d 663.
Liability of builder or subcontractor for 
insufficiency of building resulting frum la­
tent defects in materials used 61 ALR3d 
792.
Liability of subcontractor upon bond or 
other agreement indemnifying general 
contractor against liability for damage to 
person or property. 68 ALR3d 7.
Validity and construction of "no dam­
age" clause with respect to delay in build­
ing or construction contract. 74 ALR3d 
187
Construction contract provision excus- 
ing delay caused by "severe weather". B5 
ALR3d 1085.
Liability of termite or other peal control 
or inspection contractor for work or repre­
sentations. 32 ALR4th 682.
What constitutes "public work" within 
alalule relating to contractor’s bond. 48 
ALR4lh 1170.

Sec. 36.25.020. Rights o f persons furnishing labor o r material, 
(a) A person who furnishes labor or material in the prosecution of the 
work provided for in the contract for which a payment bond is fur­
nished under AS 36.25.010 and who iB not paid in full before the 
expiration of 90 days after the Iasi day on which the lubor is per­
formed or materiel is furnished for which the claim is made, may sue 
on the payment bond for the amount unpaid at the time of the suit.

ibl However, a person having direct contractual relationships with 
a subcontractor but no contractual relationship express or implied 
with the contractor furnishing the payment bond has a right of action 
on the payment bond upon giving written notice lo the contractor

24

C 9
4 36.25.020 Public Contracts 4 3G.2G.02t)

within 90 days from the last date on which the person performed labor 
or furnished material for which the claim is mnde. The notice must 
state with substantial accuracy the amount claimed and the name of 
the person to whom the material was furnished or for whom the labor 
was performed. The notice shall be served by mailing it by registered 
mail, postage prepaid, in an envelope addressed to the contractor at 
any place where the contractor maintains an office or conducts busi­
ness, or the contractor's residence, or in any manner in which a peace 
officer is authorized to serve summons.

tc) A suit brought under this Bection shall be hrought in the name of 
the state or the political subdivision of the state for the use of the 
person suing in the court with jurisdiction. A suit under this section is 
subject to AS 08.18.151. A suit may not be started after the expiration 
of one year after the date of final settlement of the contract. The state 
or political subdivision of the state is not liable for costs or expenses of 
the suit. (4 2 ch 49 SLA 1953; am 4 15 ch 142 SLA 1972; am 4 56 ch 
14 SLA 1987)

< 9

Effect of amendments. — The 1987 
amendment in subsection 4cl substituted 
"court with jurisdiction" for "superior 
court" at the end of the first sentence,

added the present second sentence, and 
substituted "A suit may not" for "No suit 
may" at the beginning of the third sen­
tence.

NOTES TO DECISIONS

Purpose. — The purpose of this section 
and AS 36 25.010 is to protect persons 
who furnish labor or material for o slate 
public works project from the risks uf non­
payment. In exchange for providing such 
protection, the state is assured that mate­
rial and labor will be readily furnished for 
its projects Slate ex rel. White v. Neal &. 
Sons, Sup. Cl. Op No. 733 (File No. 13641. 
489 P.2d 1016 1197It.
Like its federal counterpart, Alaska's 
statute is designed to protect persona who 
furnish labor or material for a state public 
works project from the risks of nonpay­
ment. Stale ex rel. Palmer Supply Co. v. 
Walsh & Co., Sup. Cl. Op. No. 1683 (File 
No. 2816). 575 P.2d 1213 (1976).
This section is substantially similar 
to 40 U.8.C. ft 270a et aeq., the "Miller 
Act." Hyundai Conatr. Co. v. Kalmboch, 
Inc.. Sup. Ct Op No. 845 (File No. 1604), 
502 P.2d 856 (1972)
The purpose of the Little Miller Act it 
the protection of all persona who supply 
Inbor and material in tho prosecution of 
the work provided for in the contract 
McGee Steel Co. v. Slate ex rel. McDonald 
Indus Alnaka, Inc., Sup Cl. Op. No. 3091 
(File No S-665), P.2d (1986)

"Final settlement" mein* that the 
contract has been completed and thut 
there has been a specific administrative 
act authorising payment. Safeco Ins Co. 
of Am. v. Honeywell, Inc., Sup. Cl. Op No 
2460 (File No*. 6112, 5127). 639 P 2d 996 
(1982).
It is appropriate to look si federal case 
law interpreting the previously similar 
Miller Act. (40 IJ5.C. ft 270n et *rq.) ch. 
642, I 2, 49 Slat. 793 when interpreting 
the phrase "final settlement" as used in 
subsection (c) of this section. Safeco Ins 
Co. of Am. v. Honeywell, Inc., Sup Ct Op. 
No. 2460 (File No* 5112, 5127), 639 P.2d 
9% (19821.
Bonda of contractors for public 
buildings or works. — See note* under 
AS J 25.010
Relianco on valid payment bond. — 
Person* who furnish labor und materials 
for the stale’* projects do so in reliance on 
the existence or a valid payment bond 
State ex rel. While v. Neal ft Son*. Sup 
Ct. Op. No. 733 (File No. 1364). 489 P.2d 
1016 (1971).
Evidence mixing presumption that 
bend was executed. — See Slate ex rel. 
While v. Neal & Sons. Sup. Ct. Op. No. 
733 (File No 13641.489 P.2d 1016(1971).

( I
25
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4.J4 U S  '
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SUMMARY

Alter a sub-subcontractor on a federal construction project had fat.ed 
pay over certain amounts withheld from employees’ wages :’;r .era..-, 
purposes, including payments to certain union trust funds as require*: ay i 
collective bargaining agreement, the employees’ union and :ne trustees 
the funds instituted an action against the pr.me contractor in the Unitea 
States District Court for the District of Columbia, see sang recover/ ur.aer 
the prime contractor’s payment bond that had been posted as required ay 
the Miller Act 40 U S C S  §§ 270a et sea.i. Section 2la; of the Miller Ac: 4-' 
U S C S  § 270ba;i provides that a person having a direct contractual relation­
ship with a "subcontractor" has a right of action on the prime contractor s 
payment bond even though he has no contractual relationship with ne 
p n m e  contractor. The District Court granted summary judgment for tr.e 
plaintiffs, and the United States Court of Appeals for the District i f  
Columbia Circuit affirmed, holding that the sub-subcontractor should be 
considered to be a "subcontractor" for purposes of payment bond recover/ 
by its employees or their representatives '551 F2d 12S4>.

O n  certiorari, the United States Supreme Cour. reversed. In in i D i n . r .  
by M a r s h a l l ,  -J.. joined by B u r g e r .  Ch. J .  and S t e w a r t .  W h i t e .  P o w e l l  
and R e h n q u i s t .  J J . .  it was rteid chat '1) under § 2'a/ of the M i l l e r  Act. t h e  
scope of protection of the prime contractor's payment bond extended r.c 
further than to sub-subcontractors. 2! the term "subcontractor." os ^sed .r. 
the Act. did not encompass a firm that was technically a sub-suDConcracttr. 
and 3> thus, while a sub-subcontractor could claim against tr.e prime 
contractor’s payment bond if the subcontractor defaulted m  its ibiigatttns 
to the suo-suoconcractor, nevertheless, employees it" a suo-suocontraotcr

B rie fs of Counsei. p 521. infra.
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w e r e  n o t  p r o t e c t e d  u n d e r  t h e  p r i m e  c o n t r a c t o r  s b o n a  i f  t r . e  s u c - s u s c r r . t r  
t o r  d e f a u l t e d  m  i t s  o o i i g a t i o n s  t o  . : s  e r r . o . o y e e s .  s i n c e  t r . e  e r r . p .  . '  e e s  : . a  • 
h a v e  a  c o n t r a c t u a l  r e l a t i o n s h i p  w i t h  a  -- s u b c o n t r a c t o r

S t e v e n s .  J.. j o i n e d  b y  B r e n n a n .  -J.. i r s s e r . t e d .  e x c r e s s : r . g  * r .e  • • - v  
t h e  M i l l e r  A c :  s r . o u i d  b e  c o n s t r u e d  a s  p r o t e c ' i r . c  e ve -- . -  p e r s o n  v n ;  
l a b o r  o r  m a t e n a i  m  t h e  p r o s e c u t i o n  o f  t h e  w o r n  p r o v i d e d  f o r  m  * r .e  o r  
c o n t r a c t .

J .  '.V. B A T E S O N  CO v B O A R D  O F T R U S T E E S

B l a c k m u n .  J.. did not participate.
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tor's payment bond even though he has 
no contractual reiauonsnip with the 
prime contractor, the scope of protection
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r .w - ' - g g  : T 5 . : : r  c e ia u - t s  .r . . : s  n e g a ­

t io n s  to . i s  e m o iu y e e s . s in c e  tr .e  e m - 

p . i - v e - s  :c  r.ot .n ave  1 c o n t r a c t u a l  - e .a -  

: t c r .s n ; ?  w ;tn  a  " s u o c o n t r o c to r  ’ S t e v e n s  

1.1 a  3  re  m a n .  J J . i i s s e r . t e a  f r o m  m i s  

n o id ir .g

Laens j 6 — governm ent p rop e rty
2. A T en  c a n n o t  i t t a c r .  :a  g o v e r n m e n t  

p ro p e r ty

Bonds > 10 — M ille r Act — persons 
en titled  to p rotection

J. The provision at the Miller Act 40 
USCS , 270ba-1 that any person nav.r.g 
a iirec: contractual reiationsmp w i t . i  a 
suocsr.tractor. but no contractual rela­
tionship with the prime contractor, shall 
have a right of action upon the pr.me 
contractor s payment bond, has the effect 
of requiring that persons who lack a 
contractual relationship express or :m- 
piiea w th the prime contractor must 
show a direct contractuai relationship 
with a subcontractor in order to recover 
on the bond.
Bonds j 10 — M ille r Act —  subcon ­

trac to rs
4. For ourooses of the Miller Act's

c r c v - . . : ; .  i ;  _ ?  . . . a *  > - » i v , r . : »  

i r .a t  c e i i - . r . s  * n o  uc.*: i  c o n t r a c tu a . * s .u - 

• :or.sr..o  .v .tr . m e  p r .m e  c o n tr a c to r  m u s t  

-r.c-.v i i i . - e c t  c o n t r a c tu a i . - e u t i c n in .o  

w ::r. a ‘s u s c c r . t r a c t o r ' .r. i r i e r  to re ­

co v e r  o m .e p r im e  c o n tra c to r  s o o r .c . a 

c o n t r a c t  w i t h  l  o r .m e  c o n t r a c to r  a  a 

p r e r e q —s i t e  to o e ir .g  a 's u o c c r . t r a c t c r

Bonds i 9: Courts : 129 — Miller Act 
— liberal construction — power 
of Congress

5. The United States Supreme Court 
must construe tr.e highly remedial 
Miller Act 40 USCS §§ 270a et seq — 
which recucres government contractors 
to furnish a payment bona to protect 
persons supplying labor ana matena-s— 
liberally m order property to mectuate 
the congressional intent to protect tr.cse 
whose laoor and materials go unto public 
projects: but this aoes not justify ignor­
ing piain words of limitation and impos­
ing wnoiesaie liability on such bones: .: 
the scope of protection anorded oy a 
Miller Ac: payment bona is to be ex- 
tenced. it j  Congress that must make 
the mange.

S Y L L A B U S  B Y  R E P O R T E R  O F  D E C I S I O N S

Petitioner pr.me contractor Bateson1 
en.erea into a Government contract for 
construction of a hospital addition and 
posted a payment bond as required by 
me Miller Act to protect those wno have 
i nrect contractuai relationship with 
either the pnme contractor or a "subcon­
tractor.' 3ateson then subcontracted a 
portion of the work to a arm Pierce' 
•wnich in turn subcontracted with an­
other arm Colquitt) for installation of a 
sprm.-tcer system. When Colquitt faded 
to pay over amounts 'withheld from .ts 
employees wages for union dues, vaca­
tion savings, and var.ous union trust 
•'u.ids. us required by a coilective-oar- 
gaining agreement 'with respondent un- 
.or., me union and respondent trustees 
hied suit against Bateson in the name of 
t.ie Umteo States for the amount 
ciaime-a cue under the payment bona.

The District Court granted summary 
judgment for respondents, and the Court 
of Appeals aifirmed. hoidmg that al­
though Colquitt was "technically a sub­
subcontractor." nevertheless it snouid be 
considered a "subcontractor" for pur­
poses of payment bona recovery by its 
employees or their representatives, since 
it was performing "an inteerai and sig- 
nine ant part of [Bateson sj contract' 
•with the Government. Held: Coiquit: s 
employees w-ere not protected oy 
Miiler Act payment oor.d. since they na  
not have a contractuai relationship ei­
ther ’with 3ateson or wun Pierce or anv 
otner "suocontractor" md smce Coicu::: 
cannot be considered a 'subcontractor.' 
C'.uford F MacEvoy Co. v United States 
ex rei. Caivin Tormuns Co. 322 US 102. 
58 L Ed L163. 84 S C: 890. and F D. 
Ricn Co. v United States ex rei. Inaus-
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OPINION OF THE COURT
[4.14 US 587[

[1a] Mr. Justice Marshall deliv­
ered cne opinion of the Court

Unde- the Miller Act. 49 Stat 7S3. 
as amended. 50 Stat 1139. 40 L’SC 
§§ 2"Qa et seq. M O  U S C S  §§ 270a ec 
seq.l, a prime contractor on a federal 
•construction project involving over 
•52.000 must post a payment bond to 
protect those who have a direct con­
tractuai relationship with either the 
prime contractor or a "subcontrac­
tor." The issue in this case is 
whether the term “subcontractor.” 
as 'used in the Act. encompasses a 
firm that is technically a "suD-sub- 
•'ntractor."

The material facts are not in dis­
pute. Petitioner J. W. Bateson Co. 
entered into a contract with the 
United States for construction of an 
addition to a hospital and provided a 
payment bond signed by Bateson's 
president and by representatives of 
petitioner sureties. Bateson, the 
prime contractor, subcontracted with 
Pierce .Associates for a portion of the 
original work, and Pierce in turn 
subcontracted with Coiquitt Sprin­
kler Co. for the installation of a 
sprinkler system, one of the items 
specified in the contract between 
Bateson and the United States. U n ­

der a ccilective-bargamir.g agree­
ment with respondent Road Sprin­
kler Fitters Locai Union No '109. 
Coiquitt was miigatea to pay over 
amounts withheld from employees' 
wages for union dues and vacation 
savings, and to contr.bute to tr.e 
union's welfare, pension, ar.d educa­
tional trust funds. W h e n  Coiquitt 
failed to make any of these pay­
ments

[434 US 588; 
by the end of the ur.ior. m e m ­

bers' employment with the arm. the 
union and respondent trustees noti­
fied 3ateson of tr.e amount tr.at tr.ey 
claimed was due them under the 
payment bona and chen died suit 
against Bateson in the name of the 
United States.

The District Court granted s u m­
mary judgment for respondents, and 
the Court of Appeals for the District 
of Columbia Circuit aiSrmed. 179 
U S  A d d  D C  325. 551 F2d
12S4 19771 The appeiiate court
recognized that Colquitt, which haa 
a contractuai relationship with
Pierce but not with Bateson, w-as
"technically a sub-suDcontractor,'
but it concluded nevertheless that 
Coiquitt should be consuierea i 'suo- 
contractor" for purposes if payment 
bond recovery by its employees

53

11. 

Ui*



r  T . e . r  - ^ c r e i e r . : a c ; v e s .  Id . ,  a :  3 2 7 .  
‘ TI '._c6 Applying u fur.c-
;:or.a. ’ e=: oaiea on the "iuostar.tiau- 
ity ana .mcorcarvce"' of tne reia- 

'icnshio between Bateson and Coi- 
rattt. the courc notea that Coiquitt 
was pefom i.ig on the .oostte an 
.r.teqrai ana significant part of 
Bateson s" contract" with the Gov­

ernment. that the work "was per- 
rormec over a suosiannai period of 
time." that Bateson had access to 
Coiquitt"s payroll records, and that 
Bateson couid have protected itseif 
"through bona or otherwise" against 
Coiquitt’s derauit. Toid.

W e  granted certiorari. 433 U S  907. 
53 L Ed 2d 1090. 97 3 Ct 2971 1977'-. 
to resolve a condict between the de­
cision below and the holdings of at 
least three other Circuits.* W e  now 
reverse.

•434 US 589)
[2. 3] Like the predecessor Heard 

Act. Act of Aug. 13. i394. ch 2S0. 23 
Stat 275. as amended. Act of Feb. 24. 
1905, "33 Stat 311. the Miller Act

r  5  s u p r e m e  ;

1. The n g n t  o f tru ste e s  o f un ion  ’.r u s t  fund s 
•.o i i s e r .  u ; ia im  a g a in s t  a  M ille r  Act pay­

m ent oona on b eh a lf  o f em p loyees w as estap - 
.•j.-.c-c r. U n ited  S ta te s  ox re i S h e rm an  v 
C a r e r .  553 US 210, 2 1 3 -2 2 0 . 1 L  So  2d 776. 
*” b Ct ' 9 3  1957 '. T h a t  case a iso  heid  th a t 

irr .our.ts w h ic h  the em p loyer agreed to con­

tr ib u te  to u n ion  t ru s t  fund s cou id  be recov­

ered  oy the em p loyees o r th e ir  rep re sen ta ­

tive s under th e  paym en t bond. See  id., a t  2 1 7 -  

2 1 s . 1 L Sd  2d  776 . 7 7  S  C t 793 .

2. U n ited  S ta te s  ex  re l. Pow ers R egu la to r 
Co v H artfo rd  A ccident 4  lao u m n ity  Co. 376  

F2d  t i l  CA1 1967 '; U nited S ta te s  ex re ^  W 
■J HA ileron Steet E rect io n  Co. v F re ae r .c k  
R -u f Co. 271 F2d  41 5  CA1 19 596  F id e lity  4  

I f c - r s i t  Co. v H a r r .- . 560 F2d  40 2 . 4 0 7 -4 0 9  

C A r . . - 6 6 :  E lm e r  v U nited  S ta te s  F id e lity  4  
G uurar.tv  Co. 27 5  .'bid 99 CA5>. c e r . aen ieo . 

163 US -4 3 . 4  I. Ed 2d 1727 . 90 S  C : 1612 
I9 6 0 ' See u iso  Um teo S ta te s  ex  rel. D uX ane

Coro. v U m teo S ta te s  F id e lity  4  G u a ran ty  Co. 
422  r 2d 597 . 5 9 9 -6 0 0 . an a  n 4 CA4 1970;

1. c r . t . i r .  .  .1 . f  tr.e  M ille r  Act. a s -e t f i r m

was designed :o provide an iiier- 
r .u r .v e  r e n - c v  *.o the mechanics 
iier.s oramaniy uvauiae.e on private 
construction projects. F D Rich To 
v United States ex rei. Industrial 
Lumber Co. 417 U S  116. 122. 40 L 
Ed 2c 703. 94 3 Ct 2157 1974. 
3e<;ause "a iien cannot attach to 
Government property." persons sup­
plying .aoor or materials on a :ec- 
erai construction project were to be 
orotected bv a pavmer.t bond. Id., a: 
121-122. 40 L Ed 2d 703. 94 5 Ct 
2157. The scope of the Miller Act’s 
protection is limited, however, by a 
proviso in § 2:aj of the Act that "had 
no counterpart in the Heard Act.1 
Clifford F. MacEvoy Co. v United 
States ex rei. Calvin Tomkins Co. 
322 U S  102. 107. 38 L Ed 1163. 64 5 
Ct 390 '1944). This proviso has the 
effect of requiring that persons who 
lack a "contractual relationship ex­
press or implied with the jonmei 
contractor" 9how a "direct contrac­
tual relationship with a subcontrac­
tor" La. order to recover on the bond. 
40 U S C  § 270b«a> [40 U S C S  
§ 270b* a >];3 see F. D. Rich Co. v

CURT REPORTS 55 1 Id _c

in  40  USC ? 27Cb,a) [40 USCS j  2 7 0 6  a ,., pro­

v id es in  fu ii.

"E v e ry  person who h as fu rn ish ed  '.abor or 

m u te r.a i ir. ’.h e  prosecution  ot the w ork  oro-. 

v-.aea for in  .th e i contract. in  respect of wm ch ' 

a  p aym en t bona is fu n u sn e a  und e r section 

2 7 0 a  o f th is  t it le  and  who naa not been paid 
m  fu ll th e re fo r before th e  e xp ira t io n  of a 

period of n in e ty  d av s a fte r the i a y  on wm cn 
tne .a s t  of the .abor w as done or perform ed 
by h i a  or m a te r .a i w as fu rn ish ed  or supp lied  
by m m  for w m cn  sucn  .-:a im  a  m ane, in a i i  

h ave  the r ig h t to sue  on su cn  oaym enc bor.a 

for the am ount, o r the b a lance  -.hereof, un ­
pa id  a t th e  tim e  of in s t itu t io n  of such  su it  
and to prosecute sa id  action  to d n a i execution 
and  jud gm en t for the sum  or sum s ju s t ly  uue 
rum; Provided, however. Fh a t anv  person h av ­

in g  direct co n tra c tu a l re ia t io n sm p  w itr . a sud- 
contracto r but no con trac tu a l re ia t io n sm o  ex ­
p ress or .m pned w ith  tne con tracto r lurrt-sr.- 
m g sa id  p aym en t bond sr .au  nave a r ig r .t of 
action  upon th e  said  pavm ent oond -so n  
g iv in g  w r it te n  notice to sa id  con tracto r wit run 
"v .r.f.v  •r?rr. *r.e iQr.i? ?n •**n :cn  *u.*r,

54
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Lumber Co.. s u D r a .  at 122. 4U 1 Zo
■). .94 2 LZ 21o '...ncrc r

MacEvoy Co. v Ur.itee States ex re:. 
Calvin Tomkins Co., sunra. at LOT— 
108. 58 L Ed 1163. 64 3 Ct 590. In 
the instant case it is conceded that 
Coiquitt 5 employees enjoyed no con­
tractuai relationship, "express or :m- 
piied." with Bateson, ana that they 
did have a "direct contractuai rela­
tionship" with Coiquitt. The ques­
tion before us. then, is whether Coi­
quitt can be considered a "jubcon- 
tiictor.’’

[4] As we observed in Clifford F. 
MacEvov Co. v Unitea States ex rei. 
Calvin Tomkins Co., supra. Congress 
used the word "subcontractor' in 
the Miller Act in accordance with 
"usage in the building trades." 322 
US. at 108-109, 88 L Ed 1163. 64 S 
Ct 890; see id., at 110. 88 L Ed 1163. 
64 5 Ct 590. In the building trades.

v .  .1.1 - j

cr.-.rce conrracror a spec:r.c par :: 
tre .aocr cr rr.ater.ai reciire- 
r.e.its u M e  cr.gtr.a* ctr.tract 

Id., a: 109. 58 1 Eo 1163. 
64 S C: 590 empr.asis acdec

It thus appears that 1 contract w.t.i 
a pr.me contractor :s a prerequisite 
to being a 'iuocor.tractor "'

.434 US 591!
[1b] This interpretation if tr.e 

Act's .ar.guage is conhrmea by tr.e 
legislative nistory. which leaves 1 0  
room for iouDt about Congress ..1 - 
tent. Whiie relatively brief, the au­
thoritative committee repora of 
botn tne House of Representatives 
and the Senate squarely focus on the 
question at issue here:

"A sub-subcontractor m a y  avail 
himseif of the protection of the 
bond by giving written notice to 
the contractor, but that is as far

person a id  o r perfo rm ed  th e  la s t  o f th e  .aoor 

o r  fu rn ish ed  or su p p iie a  th e  la s t  o f th e  m ate­

r i a l for w in ch  su cn  c la im  -s m ade, s ta t in g  

•with s u o s ta n t ia i a c cu racy  the am oun t c ia 'tneo  

and  th e  n am e  j f  th e  p arty  :o wnom  the 

m a te r ia l w a s fu rn ish e d  or supp lied  ; r  for 
whom  tn e  iaoo r w a s aone or perform ed. Sucn  

notice s h a l l  be se rved  by m a il in g  the sam e  by 
re g is te red  m a il , poatage o repaid . in an  enve- 
lo n e j ad d re ssed  to th e  con tracto r a t a n y  p lace 

he m a in ta in s  a n  otEce or conducts m s b u s i­
n e ss , o r h is  re s id en ce , o r in  an y  m an n e r  :n 
w m cn  th e  U n ited  S ta te s  m a rsh a l o f th e  d is ­

tr ic t in  w h ich  th e  pub lic  im p rovem en t a  s itu ­
ated  is  au th o r ized  by law  to se rv e  sum m o n s."

4. T he  s tru c tu re  o f th e  § 2 (a i proviso  aa it 
re la te s  to notice  lend s fu r th e r  suppo rt to th is  
•new U nder the prov iso , those h av in g  a c la im  
a g a in s t  a  ’ suo co n trac to r ’ m u st g ive  w ritten  
notice to the p rim e con tracto r w ith in  9 0  - lay s 
o f co m p le t in g  w o rk  on the job m o rd er to 
recover a g a in s t  th e  paym en t bond. 40  USC 
§ 270t> a i 4 0  U SCS § 270b«a*;; see n 3. sup ra . 
T h is  req u irem en t ’p e rm its  the p rim e con trac ­
tor. a i l e r  w a it in g  n in e ty  o av s. sa/e iy  to pay 
h ts sub co n trac to rs w itho u t fe a r j f  add itio n a l 
h a o i.ity  to suo -suo con trac to rs : r  m a te r .a i-  
men. * U n ited  S ta te s  ex ret. M l  .1 ro e -L in g -  
S tr a th . Inc. v P ra u g n t . 2 7 0  F2d  235 . 23 3  C A i

1 9 5 3 1 The notice p rov ision  th u s p reven ts k m . 
" to u o ie  p ay m en ts ’ oy p rim e contractors ar.d 
the a lte rn a t iv e  o f " in te rm in ao ie  c e ia v  set­
t lem en ts oetween con tracto rs and suocor.- ic - 
tors. ‘ United S ta te s  ex ret. J  A. E cw a .-c s i  
Co. v Thcm oson C o n str ic t io n  Corp. 2*2 : 2 a  
37 3 . 9 7 5 -9 7 5  CA2 1 9 5 9 1. te r . ce.mec. 2o2 US 
9 5 1 . 4 L  Ed 2d 969. 90 3  C t 964  I9 6 0 '

I f  the term  ’suo con tracto r" it. tr.e proviso 

had  'oeen m eant to inc lude suo-euocor.tractors 

l ik e  Co lquitt. seem s l ik e ly  th a t notice wornd 

h ave  oeen requ ired !-S e t oruy to tne or.m e 

contracto r, but a!so to in te rm ed ia te  suocon- 

tracto rs l ik e  P ie rce . The pnm e  con tractor or 
h is  su re ty , w n iie  n avm g  in it ia l re so o n sio iiity  

for paym ent of th e  c la im an t , wouid prooamy 

in  tu rn  e ith e r  w ithho ld  th a t am ount from, or 

d ie  a c;aim  a g a in st , a  oond cr indem n ity  
fu rn ish ed  oy, tne in te rm ed ia te  suocontractor 

H ere, y r exam o ie . .t appea rs m a t ? ; s r t e  .tad 

agreed  to indem n ify  3 a te so n  a g a in st  sucn 

lo sses. S r .e f  for P e t it io n e rs  13 n '.5 .-.er.ee 

notice to the in te rm ed ia te  sutxcontractor 

would serve  m e sam e puroose a s toes io f .e e  

to the prune co n tra c to r p revention  o f c c u s .e  

paym en ts e.g.. P ie rce  m ax in g  frn l paym en t to 

C o iqu itt. then  h a v in g  to m aem n ifv  3 a te sc n  

for am ounts owed by C o iqu itt to .ts  em- 

pioyeesi o r ce iayed se ttlem en ts.
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•a -r.e .-:e=. i: i not :'e.: :-jlZ 
~  .r? remote re.otior.smps jUgr.t 
- .orr.e wttr.ir. the nunnew jr tr.e 
' * H E  R e p  No. 1 2 6 3 .  74:r.
C.r.g. .it bess. i L9oo : S Re? No. 
LJ3-5. "4th Cur.g. lit Sess. 2 19-35 .

This passage indicates boch that 
Congress understood tne ‘iiiferer.ee 
bef.veer. "sub-suocor.tractors'' like 
Co.quit: and “suocor.tractors" like 
Pierce, and that it intended the 
scope of protection of a payment 
oond to extend no further tnan to 
sub-subcontractors. See MacEvoy, 
yi'2 US. at 107-106. and n 5. 56 L Ed 
1163. 64 S Ct 590. There is nothing 
to the contrary anywhere in the 
legislative history. Thus, waiie Col­
quitt couid have claimed 

;4 3 4  C S  5 9 2 |

against the
payment bond had Pierce defaulted 
in its . .igations, the employees of 
Coiquitt were not similarly protected 
against Colquitt's default, because

5. We note th a t  C o lq u itt 's  em p loyees a lso  

w i l d  ro t  n ave  oeen protected under the 

rr.ecr.amc = .:er. s ta tu te s  of m any  S ta te s. See 
su r r a , a t 559 . 55 L  Ed 2d. a t 54  W h iie  tr.ese 

s ta tu te s  r.ave a iw a y s  va r ied  w id e iy . it  aopears 

•r.a: a .u rge  n um oer of S ta te s , uneiuding som e 
at the moat com m erc ia lly  a ig n in c an t S ta te s, 

have re str ic ted  m ecn aa ic s  lie n s to persons 
le a iin g  a ire c t ly  w ith  the p rim e con tracto r or 

w ith  a  suocon tracto r w ho d e a lt  w ith  the 
p r im e  con tracto r. See, e g.. B a t t is t a  v Horton. 

M yera St ? .aym ond . 7 6  US App DC I . 128 r 2d 
29 . 31 C.ADC 1942 ) iD is tn c x  o f C o ium oia 

m ecr.ar.ic s .ie n  ata tu te i; Wymkpop v Peop le. I 
App D iv  2d 6 2 0 . 153 N Y S2d  8 3 6  1956). sum - 

m a n iy  aifd . 4  N Y2d 892 . 150  N E2d  771 1958 ) 
New Y o rk  s ta tu te  re s t r ic t in g  m ecnam cs' 

‘ len s to -nose "perfo rm ing labo r for or fu r- 
n ism r .g  m a te n a ls  to a con trac to r .o r' h is  sud- 
.-cn tra c to r ' See g en e ra lly  Note. M ecnaa ic s' 
L e n s  and S u re tv  Bonds in  the B u ild in g  

T rades. 6 3  Y a le  U  138. 1 4 7 -1 4 8  • 1958).

8. See cases c ited  m n 2. sup ra : A etna In s. 
Co v Soucnem . W a id np  4  HarvncK. 198 F  

Suoo 50 5  ND C a l 1 9 6 1 ;  C n iced  S ta te s  ex re l. 
W h itm ore  O xygen Co. v Idaho  C ran e  4  R ig ­

g in g  Co. 193 F Supp  802  Idaho 1 9 8 1 ;  U nited 

S ta te s  ex rei. Jo n a th an  H anoy Co. v Des- 

cr.er.es C onstruc tion  Co. 188 F  Supp 2 7 0

ir.cy ::: net r.u-.r i :cr.*.rac:ui. re.u- 
tior.sm? w:;n Pierce or any jtr.er 
'subcontractor

Thii view of what was .r.ter.cec .r. 
tr.e Miiier Ac: is remforcec ay tr.-r 
fac: :ha: ail reporeu decisions :ha: 
have tor.siaerec the question, excect 
that of the :curt beiow ana one 
eariy D is tne; Cour. decision, nave 
reached tne same conclusion.-1 Pre- 
sumaoiy aware of this weil-sett.ee 
oodv of law

4 3 4  US 593! 

iating oack almost 20 
years. Congress inas never moved to 
modify the Act's coverage. .As a re­
suit. ail of those concerned with G o v -  

e m m e n t  projects— pr.me contrac­
tors. sureties, var.ous levels of suo- 
contractors and their employees—  
have been led to assume that the 
employees of a 3ub-subcontractor 
would not be protected by the Miiier 
Act payment bond and to order their 
aifairs accordingiyc In the absence

M ass I 9 6 0 1: U nited S ta te s ex re i. Newport 
N ews S h ip b u ild in g  & Dry Dock Co v B lount 

B ro s. C onstruc tion  Co 16o r Supp 40 7  Md 

1958> C ontra . M cGregor .A rch itectura l Iron 
Co. v M em tt-C h ao raan  4  Scott Corp. 15*' F 
Supp  323  M D ? a  1957 See l is o  ri. Cor.en. 

P u b lic  C o n s tr ic t io n  C on tracts and the la w  
5 * 9. p 2 0 8  1961-: 8 J .  M cBr.de 4  I. W ach te i. 
G overnm ent C ontracts } 49 320 (2! 1977  ; P.. 
S h ea ie y . L aw  o f G overnm ent C ontracts 

J 143A , p 137 3d ed 1938c Fo rste r 4  D e3- 

ened ic tis , C onstruc tion  C o n t r a c t  .n Govern- 
m ent C on tracts P ra c t ice  } 14 .13 . op 6 8 3 -6 8 4  

19641: S t ic k e i is . 3ond s of C ontracto rs on Fed ­
e r a l P u b lic  W orks: The M ille r  Act. 36 3U L  
Rev 499 , 5 1 2 -5 1 6  1956); Note, sup ra , a  5. a t 

164.

7. In the in s ta n t rase , it aopea rs th a t n l  j f  

tne anected  p a rt ie s  a r ran ged  tn e ir  a ifa i.-s -a 
the a ssum p tio n  tn a t C o iqu itt 3 em ployees 

w ou ld  not oe covered oy the paym ent oond. 
B a te son  requ ired  an  ind em n ity  agreem ent 

from  P ie rce . B r ie f for P e t it io n e rs  13 n 15, 
• iou jtiess in  part to protect 3 a te so n  from 
c la im s  a g a in s t  the p aym en t oond m ace oy 

those con trac tin g  w n n  P ie rce . Bu t P ie rce  n d  
not requ ire  a i im iia r  ag reem en t from  Co.- 
q u itt . ib id .. p resum aD iv oecause P terce  ma not 

t h in *  th a t C o iqu itt'a  em ployees, on C o iqu .tt 5
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jf seme .'.ear .ncicaticr. *c tr.? :or.- 
trary. we snou.a not :e:e_i: tr.ese 
reasor.aoie expectations, partictiiariy 
::: view of tr.e : r oorar.:e A cer- 
tair.ty with regard to aor.tiir.g orac- 
t.ces or. Government cor.structim 
projects. See generally MacEvoy. su- 
ora. at 110-111. 38 L Ed L loo. -54 S 
Ct 390.

In reaching a resuit contrary to 
that of other Courts of Appeals, the 
court beiow did not undress itseif 
either to the legislative history 
quoted above or to the conriict 
a m o n g  the Circuits that its ruling 
creaced. Instead, it focused pr.mar.iy 
on the substajitiaiicv and importance 
of the relationship between Coiquitt 
and Bateson, see supra, at 538. reiv­
ing for this approach on our deci­
sions in MacEvoy and F. D. Rich Co. 
v United States ex rei. Industrial 
Lumber Co. While those cases did 
involve the scope of the term ‘'sub­
contractor” in the § 2(ai proviso, 
thev arose m  situations in which the 

[434 US 594]
firm at issue, unlike Col­

quitt. had a direct contractuai rela­
tionship with the prime contractor. 
The question in both cases was 
whether a supplier of matenais to 
the prime contractor could be con­
sidered a ''subcontractor.”* and on 
this question an absence of disposi­
tive statutory language and legisla­
tive history led the Court ultimately 
to look to "functional" considera­
tions. 417 US. at 123-124. 40 L Ed 
2d 703, 94 S Ct 2157: see 322 US. at

In ‘r.e r.itar.: case, o y  . jr.r.-as:. - 

:rac:::cr.ai '.cols cf statutory 

struct:cr. provide a definitive answ-" 

to m e  cueiiior. cefcre ar.u ner.ee 

:: wou.a ce -.r.appropriatc to cti.ice 

the opproacr. rei.ea on by the CL.rt 

of Aprea.s.

[5] In concluding that m e  .v rn 
"suocontractor' must be .im.t-c .-. 
mear.ine to m e  wno contracts w.tr. a 
prime contractor, we are not .n- 
mmafui of our obligation to construe 
tne "highly remedial" Miller Ac: 
"liberailiyj . .n order proper.;.- to 
etfectuate the Congressional intent 
to protect those wnose labor and 
matenais go T.to puoiic projects.' 
MacEvoy. supra, ac 107. 33 L Ed 
1163. 64 S Ct 690. .As we wrote .n 
MacEvoy, however, “such a saiutary 
policy does not justify ignoring piacn 
words of limitation and imposing 
wholesale liability on payment 
bonds. . . . IWje cannot uisregard 
the limitations on liability vmcn 
Congress intended to impose ana ud 
imoose :n the nrovnso of | 2' a ' >22 
US. at 107. 58 L Ed 1163. 64 S Ct 
390. It was Congress mat arew a 
line between sub-subcontractors ana 
those m  "more remote relation­
ships” to the prime contractor. H R  
Rep No. 1263, supra, at 3: 5 Rep No. 
1238. supra, at 2: MacEvov ra. a: 
108. 38 L Ed 1163 64 S Ct . Rich. 
417 US. at 122. 40 L Ed 2d 703. 94 S 
Ct 2157. If the scope of protection 
afforded by a Miller Act payment

d e fa u lt , wou ld  h ave  recourse a g a in st  B a te ­
son  3 p aym en t bona. F in a iiy . :he agreem ent 
betw een  C o iqu itt a n a  the an ion  co n ta in ea  a 
p ro v is io n , w h ich  the an ion  u lt im a te ly  onoae 
not to en force , re q u ir in g  C o lqu itt to poet a 

bond to g u a ran te e  tne v a r io u s p aym en ts t n a i 

it w a s req u ire a  to m ake  to the un ion  an a  its  

t ru s t  fu n a s . App 13. see id ., a t  49 a if id av it of 

an ion  tru stee -.

9. In  M acEvoy we h e ia  m a t  a rl.-m vnic.n 

h aa  m ere ly  sup p u ea  m a t e r x s  -o tr.e crim e 

con tracto r cou ia  not bu con sicerec  a U aoo:n- 
tra c to r ."  In  R ich  we conciuae-a :n a : a arm. 

w h ich  had con tracted  w ith  th e  pr.m e contrac­
tor both to m s ta il  ce r ta in  item s .r. a ro u s in g  
pro ject and  to su p p iv  m ace r .ao  fa r tne project 

■was a " juocon tracto r '
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:.r.i i :o ce ex:er.'iec. :t .5 Ceng:ress 
•.-.at muse rr.a.ve the change.

'(.14 L'5 595;
The .u u g n em  of tne Court of Ap-

SEP.ARATE

Mr. Justice Stevens, with w h o m  
Mr. Justice Brennan joins, dissent­
ing.

The Court's narrow reading of the 
word "subcontractor' creates a sys­
tem of protection for construction 
workers that I cannot believe Con­
gress intended. It drives a wedge 
between employees working 3ide by 
sine on tasks equally vitai to "the 
prosecution of the work." 40 U S C  
§ 270aia*2) '40 U S C S  § 270ata«2)]. 
Under the Court's reading, those 
who work for the general contractor 
or for a "first-tier” subcontractor are 
protected by the bond; those who 
work for other subcontractors tire 
unprotected.

The Court ’3 construction of the 
statute derives strong support from 
the statement in the Committee Re­
ports distinguishing between "sub- 
suocontraciors" and "more remote 
relationships." Nevertheless. I a m  
persuaded that contrary evidence of 
congressional intent outweighs the 
isolated statement upon which the 
Court ’3 decision primarily rests. I 
shail therefore first explain w hy I 
think the Act protects every person 
who has supplied labor or material 
in the prosecution of the work pro­
v id e d  for in the prime contract. 
Thereafter. I shall explain why I

■Qf •'3~n s n r  o”5 15 • r c ■>.;

pea.s is reversed.

Mr Justice B l a c k m u n  too* r.o 
pan :r. ’he :cr.sicera:icn c r  decision 
of this case

O PIN IO N

believe the excerpt from the C o m­
mittee Reports aoea not compel a 
con tra ry  conclusion.

I

The Miiier Act. like the Heard Act 
which preceded it. covers "ail per­
sons supplying laoor and material in 
the prosecution of the work provided 
for in .'a federal construction^ con­
tract. " 1

[434 U S  5901 

Unless this language were to 
be narrowly read to cover only per­
sons supplying labor or materials 
directly to the general contractor—  
and no one suggests that 3ucn a 
narrow reading is proper— it plainly 
identifies "the prosecution of the 
work" as the proper test of coverage. 
This Court so read the comparable 
language in the Heard Act in United 
States ex rel. Hill v American 
Suretv Co. 200 U S  197, 50 L Ed 437. 
26 S Ct 168.

In that case the Court recognized 
that a "liberal interpretation" was 
needed to further "the manifest; pur­
pose of the statute to require that 
material and labor actually contrib­
uted to the construction of the pub­
lic building shail be paid for and to 
provide a secuncv to that end." Id., 
at 203. 50 L Ed 437. 26 S Ct 168.J

pla ined  m  the House Report:
"Y o u r com m ittee h as fu l ly  considered the 

above b il l, and dnd th a t th e re  is no law  now 
in  ex isten ce  for th e  protection o f m ecnam cs 
and  ra a ten a i-m en  m  th is  c ia s s  of caaea. a s .t 
is  co n tra ry  to a ilo w  m echan ics ' or m a te r ia l­

m en 's l ie n s  on puo iic b ud d in g s o r puoiic 
w orxs. an a  m m any  cases person or persons 
en te r in g  in to  con tracts w ith  tne U nited S ta te s 
for the o u iid m g  of puouc o u iid in g s  i r e  w ho lly

I .  4 0  U SC  5 2 7 0 a ia i< 2 )  ; 4 0  U SC S  
)  2 7 0 a ia a 2 )] . A lm ost id en tic a l la n gu ag e  in  the 
H eard  A a  covered " a i l  persona sup p ly in g  [a 
con tracto r or con tracto rs! labo r and  m a te n a is  

:.n th e  p ro secu tion  o f th e  w o rk  provided for in  
a fen e ra i c c r s t ru c t io n ] c o n t r a a . ' A a  o f Aug. 
1J . 1 :9 4 . in  2 3 0 . 23  S ta t  273 , aa am ended. 40 
USC 5 2 7 0  .1 9 2 6  ed i ]4 0  USCS § 270],

2 . T he  pu rpo se  o f th e  A a  had  been ex-
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tr.e contractor, whether directly cr 
.mrect.y tnrougn a suocontractor

The question at the heart of this 
•case is wnether Congress inter.uea 
the Miller Ac: to cut sack the cover­
age of the Heard Act. The fact that 
there was no signnicant change in 
the statutory language identifying 
the persons protected by the Act is a 
sucf.cient reason for concluding that 
no change in coverage was intend­
ed.* This conclusion :s condrmed by

The Miller Act was prirr.an.y :e- 

S ig r .= d  to sper*u wcr.-t.~er.s reccver- 
:es under the Heard Act oy ccr-ect- 
.r.g procedural daws ..1 tne . .0  Act 
Not a  word .r. the .e - r .S ia t t v -?  -..story 
runted tr.at tne coverage vf tr.e 
Heard Ac: was too orcau Tc m -  
contrary tr.e proposed rev.s.0.1 '•as 
consistent; v oreser.tea as a 

;-»34 L‘S  3 9 8 '

meis-re
to strer.gtr.en the existing -.ghts :r 
laborers or. oublic worsts.’ "The ~cs:

in so lv e n t a t -.r.e tu ne  or a t she compiet-.on of 
su c n  w o rx . an a  th e reby  persons tu rn isn ir .g  

.-nater-.ai o r abo r 3 re  w itno u t rem eav .

In  aa! sucn  cases th e  U nited S ta te s re­
q u ire s  tn e  u su a i p ena i oond from the con trac­

to r or co n tra c to rs o i p ub lic  o u iidm gs or w orxs 
■wun good and su d ic ie n t se cu r ity  for the pro­

tection  o f the l io v e m m e n t . and it seem s to 

th e  com m ittee  th a t  it a  no th in? more th an  

ju s t  th a t  the person s fu rn ish in g  m a te r ia l or 

iaoo r for th e  con struc tion  o f sucn  w ork snou id  
a iso  oe protected in  th e  p rem ise s, an a  tr.a t 

tn e re  shou id  oe an  ad d it io n a l ob ligation  in  »i' 
such  oonas to tn e  e ifect th a t tne persons 
fu rn is h in g  n a t e r .a i  a n a  '.abor for the con- 

stru-ctton of puonc ouud ir .g  or w o rx  sn o u ia  

n ave  tn e  r-.gnt to o r.r .g  su it  or. sa id  bona 
‘ H R  Rep No. 97 . 53 a  Cong. 1st S e ss  L 

ls93>.
T h is  exce rp t is  s ig m ic a n t .  not on ly  becau se it 

e x p la in s  th e  o r ig in  o f th e  le g is la t io n , out a iso  
becau se  the t ir s t  sen ten ce  i l lu s t r a te s  tr.e care 

w ith  w h ich  com m ittee  repo rts are  som etim es 

ea ited . C f. n 16. .a ir a .

3. " I n  co n s id e r in g  th e  s ta tu te  and  d e te rm in ­
in g  th e  scope o f  the bond d ive rgen t v iew s 

h ave  been  u rged  upon th e  court. Upon the 

one h and  it  is  in s is te d  th a t  the oond -a to be 
s t r .c t ly  con strued  and  a recovery lim ited  to 
tnoee wno h ave  fu rn ish ed  m ate r ia l or laoor 

d ire c t ly  to th e  contracto r, and coon the ctr.er 

th a t  a m ore .iberaa con struc tion  oe g iven  and 
a  recovery  perm itted  to tnoee wno have fu r- 

n isn eo  iabo r and  m ace n a is  wm cn h ave  oeen 
used in  the pro secu tion  o f the w o rx . w n e tn e r 

fu r r .ish e a  under the con tract u ire c t iy  to tne 

con trac to r, or to a  subcon tracto r.

"T h e  courts of th is  coun try  h ave  g en e ra lly

gtver. "o s ta tu te s  .n teno m g  to secure to ■ 

fu rn ish in g  aoor a n a  suo p u e s for th e  tor.- 
structtor. of b u ild in g s  2 . .b e ra , ..-.terpreta-.-.cr.. 

w ith  a v iew  of e rfec tl.lg  tn e ir  purpose -o re­
qu ire  paym ent to tnoee wr.o n ave  crn ir-.o u tec  

by tn e ir  .aoor or m a te r ia l to m e erection  ct 
b u iia in g s  to oe ownea an a *n;-ov*a oy se  

wno oront by tne co n trtsu t io n  0: sucn  .aoor 

or m a te r .a ls . .

"Lo o k in g  to the te rm s of t h is  s ta tu te  1 ts  

o r .g m a i form , and a s  .amenoec .r. . s - .c  ve 
dnd the sam e C o ng re ssio n a l pu rpo se  •: -•*- 

q u ire  oavm ent for m a te r ia l and  .aco r 
h ave  been fu rn ish ed  for tn e  con struc tion  or 
puo iic  w o r x s . ' 20 0  U S. at 2C'2-2il-4. 51 L l a  

437 . 26 a  Ct 16a.

4. In gen e ra l, tne p r in c ip le s  tr.at c f . - r r . e t  
th e  H ea ra  Act a .so  contro l tn e  M u .e r Act 5e* 
F le is r .e r  E n g  it  C on str Co. v  U n ite s  d u te s  
ex re i. H a ilenoecx . i l l  US 15, 13. 55 1  Z a .2 . 

61  S  C: 31.

5 . "T h e  purpose soug.n: to be accom p .tsr .e s" 
by the Act w a s s ta te a  oy tne T rea su r-- De­
partm en t. and  the sta tem en t w a s  accp teu  oy 

tn e  House Report:
"T h e  m ajo r purpose of th e  b il l seem s -c oo 

to a ifo ra  g re a te r  pro tection  to suocon tractc rs. 
laoo re rs . an a  m a te r ia lm en  by snorter, tng Me 
perio a  w ith in  w m cn  action  m ay  :e  .r i s tu - t e a  
by tnem  a g a in st  tn e  surecv W .tn  t . u  curo -.se  
tn e  T rea su rv  D epartm en t j  fu iiv  r. accors. 
a s -he re  n ave  oeen m any  .n sta n c e s  ..1 w rie r , 
se v e ra l y ea rs have e iap sed  a fte r  tne oertorm - 
ar.ce o f the w o rx  before a .u a ic ia . -err.eav * as 

avo iiao ie  u n ae r  tne e x i t in g  law  ' H R  r.e? 
No. 1263. *4 tn  Cong. 1st Se ss. 1 -2  1 9 :2  
quo tin g  a le t te r  from  the T re a su ry  D epart­

m en t'.
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radicai :hacres rr.ade in the existing 
j w  by mils." Congressman
Miller. :r.;- proponent of the Act. 
explained, ’is that we provide ..1 this 
biil for two bonds: one a perform­
ance bond to the Government, ana 
tne other a payment bond."’

While Congress intended to speed 
the recover.es of procected workers, 
it sought to do so within the frame- 
worn of existing law. Witnesses testi­
fying :n support of the Ac: urged 
Congress to preserve as m u c h  lan­
guage from the Heard Act as possi­
ble. in order that past judicial inter­
pretations wouid continue to apply 
under the new A a .7 Congressman 
Miller

[4 3 4  U S 5 9 9 ] 

himself noted that the com­
mittee was "rather loath to disturb 
existing law and existing court deci­
sions where we can correa the diffi­
culty without doing so.’’ Thus it is 
especially significant that the draft­
ers lifted bodily from the Heard Act 
the coverage provision that had al­
ready been construed in Hill.

The historical context in which 
the statute was enacted confirms

An id en tica l p a ssag e  ap p e a rs  in  the Senate  
Reoort. w h ich  m ere ly  re p r in t s  the H ouse Re­
port. S  Rep N'o. 1238 . 7 4 th  Cong, 1st Se*s. I 
1935> B ecau se  th e re  a r e  no su b s t a n t ia l  d iffer­

ences between th em , I s h a l l  re fe r  om y to the 

House Report.

8 . H e a r in g s on Bonds o f C on tracto rs on 
P u o iic  Worsts before th e  H ou se  C om m ittee on 
th e  J u d ic ia ry . 74 th  Cong, 1 s t  Seas. 67  1935) 
h e rea fte r  c ited  a s  H e a r in g s ) .

7 . One w itn e s s  to ld th e  Com m ittee:
"T h e  H eard Act n a s  been  on th e  s ta tu te  
boons since 1905 . It s  p red ece sso r had  been in 
effect s ince A ugu st 1 894 . N ^w . in  th a t  forty- 
jc a  y ea rs th e  su re ty  com pan ie s and th e  pub- 
. i i  p er.e ra .ly  n ave  sp en t n u n a re a s  o f thou­
san d s j f  io i l a r s  in  in d in g  out ;u s t  w h a t  th at 
act m eans. .As I sa y . .t  h a s  been  co iled  to the 
a tten tio n  i f  co u n a  n u n a re c s  o f t im e s ar.d the

this analysis. The Miiier Act was 
passed iur.r.g tr.e depression if tr.e 
1930‘s. Few corstraction .scorers 
could then fir.a work except in Gov- 
e m m e n t  projects. Reform of tr.e 
Heard Act drew urgency from the 
tromc discovery that precious con­
struction jobs too often proved 
worthless when on irresponsible suo- 
cor.tractor was unable to pay his 
workers. A n  exchange oecween sen­
ators Waisn and McCarran acxmt 
the Miiier Act snows the sentiments 
of the day:

"Mr. W A L S H .  Mr. President, 
... the investigation conducted 
by the subcommittee of the C o m ­
mittee on Education and Labor 
snowed a deplorable condition 
with reference to the way e m ­
ployees on public buildings were 
defrauded and cheated of their 
wages, and any measure that will 
tend to strengthen their rights 
and help them to secure their 
compensation is justified.

"Mr. M c C A R R A N .  That is the 
object of the pending biil . . .
79 Cong Rec 13383 1935').

Tne language of the Miller Act is

dec ision s rendered nave co st >is iota ot m oney 
an a  I do not tb |n *  shore ia an y  o tn er s ta tu te  
•Hi :he  oooics th a t haa been 30 tho rougm y 

an a ly zed  and  construed . You m ig h t ja y  eve ry  

d a» ise  o r  eve ry  worn haa been e xam in ed  by 

some court, som e p lace, som e tim e . We a il 
'snow it  and  it  ia u n u su a l now for an y  contro­

versy  to a r s e  over the fu n d am en ta l p art of 
the law . The o n ly  con troversy  m  th e  H earn  

Act su it  :s w n e th e r  the c la im a n t  haa a  gooa 
c la im  or w heth e r he haa not. ‘ Id., a t  4 9 -5 0 .

A nother w itn e ss  concurred  m th is  sta tem en t. 

Id., a t 59 .

8. Id., a t  102. C -g re sam an  M ille r  w ent on 

to sta te  th a t he would h ave  p re fe rred  s im p iv  

to am end the H eard  Act. but th a t  he w as 

e v en tu a lly  persuaneo  th a t  a m ore tno rougn  

rev is ion  w as n ece ssary  Ibid.
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“0 .r. :r_ j sta tem ent.

man Miller went 3n 
ive preierrea Jimtsiy 
:t. out tr.at r.e was 
it i mere thcrougn
:a.

er.f.re-.y oonsistent *ttr. tr.e .ov.ous 
legii.ative in ten t to preserve tr.e 
iuostar.tive protections of tr.e Keara 
Aj : The Miller Act exter.as :over-

1434 US 6001 
to "ill persons supplying labor 

and matenai in the prosecution of 
the work provided for in 'the; con­
tract . This coverage is compa­
rable to that aiforded by m an y  state 
mechanic's lien statutes. See gener­
ally Note. Mechanics' L.ens ana 
Surety Bonds in the Building 
Trades, do Yale LJ 138 L'958’. The 
purpose of both the Heard Act and 
the Miller Act was to protect per­
sons supplying laoor or matenais for 
federal construction projects, which 
are not subject to state mechanic's 
liens.•I) Giving an ordinary meaning 
to the language used by both Acts 
will achieve that purpose.

The proviso to § 2(ai of the Miller 
Act. which requires persons having a

jirec: r̂.iticr.sr.io 'v.tr. a aur.n- 
tractor to give written notice :r i s  
claim to the pr.me :oniractcr. ::-s  
not narrow- *he coverage f the riat- 
jte. It mereiy reauires perscr.s 
erec oy me oor.a to give me re­
quires notice in oraer io preserve 
their protection. :

434 CS SOI 
I: .s true, of course, m at . 1 x . i . z  

be anomalous to require m at r.itice 
be given by employees j: irs t- 'ie r  
subcontractors but r.o: oy employees 
of seconc-t:er subcontractors.: CL:- 
ford r . MacEvoy Co. v ur.iiec iia ie s  
ex rel. Calvin Tomkir.s Co. ’22 L'S 
102. 108. 58 L Ed 1163. 64 S C: 590. 
But tha t anomaly  ia e n a ^ jy  Aiuio-4 
if the term  "lofacrratraBM ^iafcattti 
to twSu to any p e ra o a .^ jg n a J f te w  
has oontractadi to do 
work provided for in 
tract, whether th a t p a w n  h as  dash 
dhoceiy with th e  prime contractor or

9. 40 CSC § 270a-a''2i 40 USCS 
I C'la a«2'!. Cf. United States ex rei Hiii v 
Am.er-.car Surety Co. 200 US 197, 204, 30 L 
Ed 4J7 26 S C: 163:
[A l l  p e rson s su p p ly in g  the con tracto r w ith  

lab o r  o r m a te n a is  in  tne p rosecution  of the 
w o rk  p rov ided  for in  the contract are  to pe 

pro tected . T h e  jo u rc e  o f the iaoor o r m a te n a i 
is  not ind ica ted  or c ircum scribed . It a  on iv  
req u ired  to oe sup p lied ' to the con tracto r m 

th e  p ro secu tion  o f the w ork provided .'jr. How 
sup p lie d  is not sta ted , and  couid on ly  oe 
kno w n  aa th e  w o rk  advanced and  the labor 

an d  m a te n a i a re  fu rn ish ed .
" I f  a  co n stru c tio n  ia g iven  to the oond so 

l im it in g  th e  o b lig a t io n  incu rred  aa to perm it 
o n ly  tho se  to recover who have contracted 

d ire c t ly  w ith  the p r in c ip a l, it m ay r.appen 
th a t  the m a te n a i an d  labor w h ich  n ave  ton- 
tn o u te d  to th e  s t ru c tu re  w u l not oe paid  for. 

o w in g  to th e  d e fa u lt  o f sub con trac to rs and  the 
m an ife s t  pu rpo se  o f the s ta tu te  to requ ire  
•compensation to those who h ave  supp lied  
su c n  laoo r o r m a te n a i w iil be de fea ted ."

10. ".Aa a g a in a t th e  U nited S ta te s , no Lien 
•can be prov ided  upon its  pub lic au iid in g a  or 

g ro u nd s , and  it w aa the purpose o f th is  act to
suo sr .vu te  th e  co liga tio n  of a oona for tne
se c u r ity  w m cn  m igh t o therw ise  be ob tained

by attac.iing a tier, to t.te prtoerv • ..i 
individual.' Id., at 203. 30 L Ec 4 -i' . 6  c it

11. The proviso it a te s
P-cvcfcec. no never. That ir.v rersor. iav;.ig 

direct contractual reiacionsrup *itr. i iuc-c:re­
tractor out ia contractual reiaticrsmo ex­
press or implied with the tor.tractor tumiSR- 
mg said pavmer.t oona jr.aiL nave a rtg.-.t cf 
action upon tr.e jaua payment oor.a iocr.
giving written notice to said cor.traeter -ufth.r. 
ninety days from tr.e iate cr. -vmcr. suer,
person dio or performed the .ast cf tr.e at»r
or furnished or supplied tr.e .ast of tne matc-
nai for -v-mch such ciaim s made " 40 
USC | 27 .txai '40 USCS j 27C-b*a»].

12. Sucn an snoraaiv j  produced ov i - .a r ­

row reading :f th e  proviso to encon tM ss 

persona aeaiing w itn  'nrst-tier' ju c c c .v .-a . 
tors. Under tne narrow reading, those t e a - .r . i  
with arst-tier juDcontractors m ust gr-o ic t ic e . 

wmie those sealing w ith  second-tier suoccr.- 
tractors r.eea not. The Court lv o ic s  t .- . j  
anomaiv by cutting back :n tr.e .-cve.-i.-e 

provision Rather th an  .etttr.g tr.e ta n  < «  
tne Jog. it ;s more jensiOie to read tr.e i - t i . e  

provision oroadiy. to m atc .i tne c read t.i : ".r.e 

coverage provision
61



" S .  S U P R E M E  C O U R T  R E P O R T S CO -  C.U _U

witn another subco ntractor. In the
co m m o n  usage of the construction 
traaea. the term “subcontractor" 
ioea not taciuae ordinary laborers or 
material men. Id., at 109. 38 L Ed 
1163. 64 S C: 390. But the term is 
often used to describe subordinate 
contractors who have accepted con­
tractual responsibility for a portion 
of the work covered by the basic 
contract, no matter how m a n y  sub­
contractors lie between the general 
contractor and the subcontractor 
who actually doee the work.1*

;-m us 602]
State courts, w'ruch have more oc­

casion to deal with construction con­
tracts than we do, recognize that a 
generic 'use of the term subcontrac­
tor is entirely proper. For example. 
Colorado's construction bond law 
procects persona furnishing labor or 
matenais to a “contractor, or his 
subcontractor.-' Despite the personal 
pronoun, the Colorado Supreme 
Court has heid that the bond covers 
those who ueai with a “second-tier"’ 
subcontractor, saying:

"To construe the term 'sub-con­
tractor' so as to exclude a ’sub- 
subcontractor’ from the protection 
granted by the contractor’s bond 
statute wouid require us to ignore- 
the purpose of the statute. Since 
the benefits of our mechanic's lien 
act do not apply to projects con­
structed by governmental agen­
cies. a remedy similar to our me-

13. Tta Coots rteoa m . &  w to u u a a  from 
CLuford r  A t em  c

reL GaMa Ttadcao Co. til 101 88 L 58 
1163. 64 3 Ct 800, dadsrcag tfaca "» auboorv 
tractor n ooe who pawftraaa far aod takas, 
from the pruao contractor a apadfic part of 
the Labor or matanal raquiraMaa of the 
original contract, chui excluding ordinary la­
borer* and matenalnwn." Id., at L09. 38 L Ed 
1163. 64 5 Ct 390. The Court italicizes the 
iictcc and imita the holding. .Ante, at 590. 
55 1 Ed lo. at 55. I agree wun the noidanga

:han:c s .:en statute was provided 
by :r.e legislature for the protec- 
tion :f those furnishing supplies or 
material for sucn projects.
The statute stancs in lieu of the 
mechanic's lien statute, and is de­
signed to protect these who suppiy 
laoor and matenais for public 
works." South-Way Cor.str. Co. v 
Adams City Serv. 169 Coio 513. 
516-ol7, 458 P2d 250, 251 1969).

Other courts have taken a similar 
approach. See. e.g.. Nash Eng. Co. v 
Marcy Realty Corp. 222 Ind. 396. 54 
N E 2 d  263 11944): B u m b  v Petersmicn 
Controls. Inc. 377 F2d 817 <CA9 
19671 i r e m o w  subcontractor is pro­
tected “iubcoo tractor* under Cali­
fornia law); Hey Kiley Man. Inc. v 
Azalea Gardens Apts. 333 So 2d 48, 
50-51 'Fla App 1976). See also Note, 
45 Harv L Rev 1236. 1238-1239 
il932) 'using “subcontractor’’ gener- 
ically in noting a trend favonng 
bond coverage for "remote subcon­
tractors").

Thus, if we consider the language 
of the statute, its broad purpose to 
provide protection comparabie to 
that aiforded by state mechanic's 
lien laws on private contracts, and 
: its specific

[434 US 603] 
purpose to provide protec­

tion for laborers performing work on 
federal projects, we must conclude 
that employees of a "3ub-subcontrac-

ordinary laborer* and aatanaunan who do 
nor donl with da prna* inwanr ar a anfc- 
catenate da m *  aoppiy later ar nusw-.nls 
"In d a  narnTiffrm at tte weak." Cf. M. c-
Ever. supra, at 107. 38 L Ed 1163. 94 S Ct 39k' 
leaving question open). Tha Jkiam ia onftt- 
cuastaiy wanted. he» it tecu ate raam t n  
ay rtew. UTMwately. a aaotedrtar tefcwttte* 
tor who catea a portion of tha contna taiaa 
it "from tha prime contractor," ilihougs ho 
cate* tt indlraetiy.
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See also Note. 
«. 1238-1239 
raccor" gener- 

*end favonng 
■mote suocon-

:he language 
ad purpose co 
imparabie co 
:e mechanic's 
contracts, and

ll
•rov.de protec­
ting work on 
oust conclude 
.lo-subcontrac-

r r .a in te n  wr.o 10 
'.tractor :r  a suo- 

.oor it m ate r ia ls  

woriw .' C f Mac- 

1163. 64 5 C: 690 
n e v u s  j  -in fer- 

es not con trad ict 

a -t ie r  suocontrac- 

r.e con tract ta xe s 

•.or." a .:h o u gh  he

cor" -vr.c actually perctrrr. vtrs. ar. 
c.-.e .oo are prctectea.

II

The contrary arzurr.ent rests al­
most entirely' 4 on a statement in the 
Committee Reports that draws a dis­
tinction

1434 L‘S  604!

between a "sub-subcontrac­
tor'' and “more remote relation­
ships. " '5 I believe the signihcar.ee or 
that statement has been overempha­

sized.

Those who have participated in 
the making of legislative history 
know that congressional reports

3 0  \?,D ,'':r T P . O S T Z S
1 m 1 ' * ̂  ."7 _ * '  ,
sometimes .or.cain statements *.r._s.c 
are tr.erety nter.ueo cc su.mma.-.ce 
portions )f the hearings ir to answer 
testimony expressing specihc ;:r.- 
terr.s aoou: a mil. F:r tr.j reason, 
the near.r.gs snou.d oe examinee ,r. 
order to ar.aerstana the excerpt tr. 
which the Court relies In cr.ree :av- 
of testimony, the coverage :f tr.e Act 
was • mentioned inly criehy A  -v.t- 
ness for a surety company raiseo tne 
specter of remote materialmen see.-:- 
ir.g to recover as "subcontractors." 
an idea Congressman Miller cuici-uy 
rejected:

"Coionel PROC T O R .  . ... .If 
will cover everybody ail the way 
down the line whether tne work 
goes into the job or not you have

14. It h a s  been argu ed  th a t  C ongre ss w a s 
u n w i i l in g  to im pose  i ia m iity  on su re t ie s  for a 
long  c h a in  of r e la t io n sm p s . 3 u t  th is  a rgu m en t 
ign o re s th e  con tro i th a t su re t ie s  an a  gen e ra l 
con tra c to rs  h ave  over th e ir  sub con trac to rs. 
T hey  m ay  re fu se  to d ea l w ith  suo con tracto rs 
who do not in a em n ify  them  a g a in s t  rem ote 

c la im s . T hey  m ay  even  requ ire  i  bond from  
each  iU Dcontractor. In fact, becau se the g en ­

e r a l con tracto r ts lia o ie . even under the 
C o u rt 's  v iew , for c la im s  a g a in s t  suocon trac- 

to rs us th e  d rst t ie r , in d em n ity  aareem er.es 
betw een  g e n e ra l con trac to rs an a  th e ir  suocon- 
tra c to rs  a r e  com m on :o aay  One w as requ irea  

in  the p re sen t ca se  A nte, a t 5 9 3  n 7. 55  L  Ed 
2d . a t 5 6 -5 7 . My re ad in g  o f the s ta tu te  wou id  
s im p iy  lead  c au t io u s  suo con trac to rs to de­
m and  s im i la r  g u a ra n te e s  from  th e ir  subcon ­

tra c to rs .
T he re  is  no rea so n  to fea r th a t  su re t ie s ' 

l ia b i i i t y  wall g row  beyond th e ir  contro l or 

th e ir  a b i l i t y  to e st im a te . T he  cost o f the en ­
t ire  p ro ject p rov id es a  b a s is  for e s t im a t in g  the 
a g g re g a te  co n tin g en t l ia b i li ty .

In  add itio n , th e  C ourt su gge st s  th a t the 
M ille r  Act wou id  h ave  requ ired  .abo re rs to 
gtve no tice to in te rm ed ia te  sub con trac to rs a s 
w e ll a s  th e  g en e ra l con tracto r i f  a more ge­
n erou s re ad in g  o f the s ta tu te  had  been con­
tem p la ted . A nte, a t  5 9 0 -5 9 1 , a  4. 5 5  L Ed 2d. 
a t  55 . B u t  the d ra fte r s  were u n a e r s ta n d ab lv  

w o rried  th a t  m any  u n w a ry  w o rke rs  would 
fo r fe it  th e ir  p ro tection  i f  com o iicated  notice 
re q u irem en ts  w e re  im posed. Indeed, the T re a ­
su ry  D ep artm en t opposed an y  notice requ ire ­
m en t for ;u s t  th is  reason:
"lOJver n in e -te n th s  of your labo rers and  the

m a te r ia l men ao ing  b u s in e ss  on a smiix. sca.e 

th a : were not m con stan t toucn w itr. t.-.eir 
iaw y e r s  wouid not ttnow j f  tne requ irem ent, 

an a  they wouid w ake  up to i n  a  th a t tn e ir 

period nad exo ired  w ith in  witter, to g ive  sucn 
notice, m e  they wouid be oarrec  ' H eartr.g s 

99-1CO. See a iso  id., at 103. 30—11. m i  1 6 -  " 
R e o u in n g  notice to the su re ty  i s  v-*.. is  •: 

th e  genera ; contractor would have protect--: 

su re t ie s  from dece itfu l g enera l contractors, 

a n a  a requ irem ent of m is  n atu re  vaa jug - 

g e stea  to the Com m ittee. Id., a t 63 Tne ' 
m ittee  rejected th a t suggestion , r e rr in g  tne 

labo rer to notify  se v e ra l p artie s s  in  acne-c 
burden  th at .n crea se s the la r .g e r if  xst 

c la im s. C ongress could h ave  ccnciuce-c m at a 

s in g le  notice requ irem en t w as a ii tn at sr.ou.a 

be im posed on w o rxers an a  sm a il ousir.e-ss- 

m en.

.As a  p racv.cai m atte r, no pre jud ice s  ..k e iv  

to dow from th is  om ission . If  tne oona s  ne:J 

to cover C laim s a g a in s t  remote suDcontractors. 
p rox im ate  suocon tracto rs w til no coun t oe 
requ ired  to ind em n ify the g e ae ra i con tractor 

In  re tu rn  for the indem n ity . these suocontrac- 

to rs w iii r.o douot oem ana tr.at tne genera l 

con tracto r prom ptly  tra n sm it any sta tu te rv  

notice r.e receives.

15. "A  sup -subcontracto r m ay av a il m m se if 

o f th e  protection of the oond bv g iv in g  w ritten  
notice to the con tracto r, out tr.a t s  i s  fa r  •* 

th e  o iil goes. It s  not . t th at more remote 
re ta t io n sn io s :u gn t to come w itm n  tne pur- 
v iew  j f  tr.e bona ." H R  Rep No 1263. " 4tr. 

Cor.g. 1st Sees. 3 1935 '.
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U 5. S U P R E M E  C O U R T  R E P O R T S

iTi .nsurance policy and not a 
surety. For example, if it '.'.nil 
:o'.-er the .abor of the quarryman 
tr.at str.pa the quarry, tnat r.e is a 
succontractor to the m a n  that cuts 
tne stone, tnat he is a subcontrac­
tor with the m a n  that lays the 
stone and he is a suocontractor 
with the general contractor, you 
have a situation there that is an 
insurance policy and not a bond.

; i3 4  L 'S  COjI 

"Mr. MILLER. W e  are not figur­
ing in going into ail the subcon­
tractors." Hearings 61-62 'empha­
sis added).

This coiloquv was concerned with 
the danger that the term "subcon­
tractor" might be used loosely to 
describe the suppliers or employees 
of materialmen. It was that danger 
that I believe the Committee Report 
was intended to forestall. Obviousiy, 
suppliers or employees of matenail- 
m e n  do not provide "work [that] goes 
into the job." They are not consid­
ered "suocontractors" under the 
most c o m m o n  usage in the construc­
tion trades, as this Court recognized 
when it construed the Miller Act to 
bar the claims of remote material­
men  and their employees. Clifford F. 
MacEvoy Co. v United States ex rel.

16. As is  d em o n stra ted  by th e  le g is la t iv e  
h isto ry  o f th e  H eard  Act, see n 2, 3up ra . a 

com m ittee' repo rt is  not ed ited  a s  c a re fu lly  a s 
th e  b il l itse lf.

17. U n lik e  th e  Court. I wou ld  not put g re a t 

w e igh t on the in d u stry 's  lo n g stan d in g  'a s-  
i u n o t io n ' abou t the iaw . A nte, a t 5 9 2 -5 9 3 . 
ar.d n 7, 55 L  E d  2d, at 5 6 -5 7 . Fo r m any y ea rs 

a fte r pasaage o f the M il le r  Act, no cou rt 
ra t if ied  th is  a ssum p tio n , and  the oases sm ce 
the m ia -1 9 5 0 's  h ave  been d iv ided . The Court

Caivin Tomiens Co 322 U S  102. io 
L Ed 1163. 64 S C: 550.

I: is :he "remote relationsnic" if 
persons like the quarryman ar.a t-.e 
stonecutter mentioned in the .hear­
ings that I beiieve the author of tne 
Committee Report intended to ex­
clude from the statute. Since the 
wording of the statute is itself ace- 
quate to effectuate this intent, there 
is no reason to give further effect to 
the unnecessarily broad language 
used by the author of the Committee 
Report to allay the narrow concern 
identified in the Committee hear­
ings.1* If Congress had intended to do 
more than ailay that concern— if it 
had intended to cut back on the 
coverage of the Heard Act— I a m  
convinced that it would have usee; 
statutory language to accomplish its 
purpose. 17

[434 US 606]
In sum. while I cannot unequivo­

cally assert that m y  explanation of 
the statement in the Committee Re­
port is correct, the apparent genesis 
of the statement casts sufficient 
doubt on its intended purpose to 
prevent it from overriding wnat I 
regard as compelling evidence of a 
contrary congressional intent.

I respectfully dissent.

n o w s th re e  C irc u its  th a t h ave  supported the 
in d u strv '9  v iew  and  one th a t  .-.as a ttacked  a .  
A n ts , a t  5 8 8 -5 8 9 , a  2, 5 5  L  Ed 2d. a t 54 . It 
i n  da a s im i la r  p ar tem  am ong the D istr ic t 
Courts: tour in  favo r and  one opposed. .Ante, 

a t  5 9 2  n 6 . 5 5  L Ed 2d. a t 56 . The preponder­
ance o f au th o r ity  suppo rts the in d u stry , out 
the ca se s h a rd ly  ju s t if y  a  c ia im  th a t the law  
w a s  ’w e ll- se tt le d "  or ce r ta in  before today. 

T he  fact th a t  th is  ca se  a  oefore u s a rgu e s to 
th e  co n tra ry , for th is  C ourt seldom  g ran ts  
c e r t io ra r i to decide ’w e ii-se tt led "  question s.
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6 F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to p u b l i c  c o n s t r u c t i o n  a n d  p u b l i c

7 w o r k s  c o n t r a c t s . "

8 B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

9 *  S e c t i o n  1. A S  3 6 . 2 5 . 0 2 0 ( b )  is a m e n d e d  to read:

10 (b) H o w e v e r ,  a p e r s o n  h a v i n g  d i r e c t  c o n t r a c t u a l  r e l a t i o n s h i p s

11 w i t h  a  s u b c o n t r a c t o r  b u t  n o  c o n t r a c t u a l  r e l a t i o n s h i p  e x p r e s s  o r  im-

12 p l i e d  w i t h  t h e  c o n t r a c t o r  f u r n i s h i n g  t h e  p a y m e n t  b o n d  h a s  a  r i g h t  o f

13 a c t i o n  o n  t h e  p a y m e n t  b o n d  u p o n  g i v i n g  w r i t t e n  n o t i c e  to t h e  c o n t r a c -

14 t o r  w i t h i n  90 d a y s  f r o m  t h e  l a s t  d a t e  o n  w h i c h  t h e  p e r s o n  p e r f o r m e d

15 l a b o r  o r  f u r n i s h e d  m a t e r i a l  f o r  w h i c h  t h e  c l a i m  is m a d e .  T h e  n o t i c e

16 m u s t  s t a t e  w i t h  s u b s t a n t i a l  a c c u r a c y  the a m o u n t  c l a i m e d  a n d  t h e  n a m e

17 o f  the p e r s o n  to w h o m  t h e  m a t e r i a l  w a s  f u r n i s h e d  o r  f o r  w h o m  t h e  l a b o r

18 w a s  p e r f o r m e d .  T h e  n o t i c e  s h a l l  b e  s e r v e d  b y  m a i l i n g  it b y  r e g i s t e r e d

19 m a i l ,  p o s t a g e  p r e p a i d ,  i n  a n  e n v e l o p e  a d d r e s s e d  to t h e  c o n t r a c t o r  at a

20 [ANY] p l a c e  w h e r e  t h e  c o n t r a c t o r  m a i n t a i n s  a n  o f f i c e  o r  c o n d u c t s

2 1  b u s i n e s s ,  o r  t h e  c o n t r a c t o r ' s  r e s i d e n c e ,  o r  i n  a  [AN Y] m a n n e r  i n  w h i c h

22 a p e a c e  o f f i c e r  is a u t h o r i z e d  to s e r v e  s u m m o n s .  I n  t h i s  s u b s e c t i o n ,

23 " s u b c o n t r a c t o r "  i n c l u d e s  a  s u b c o n t r a c t o r  o f  a n o t h e r  s u b c o n t r a c t o r .

24 w h e t h e r  o r  n o t  t h e  o t h e r  s u b c o n t r a c t o r  h a s  a  d i r e c t  c o n t r a c t u a l  r e l a -

25 t i o n s h i p  w i t h  t h e  c o n t r a c t o r .

26 * Sec. 2. A S  3 6 . 2 5  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  t o  r e a d :

27 Sec. 3 6 . 2 5 . 0 2 3 .  N O T I C E  B Y  C E R T A I N  P E R S O N S .  (a) A  p e r s o n  w h o

28 c o n t r a c t s  o t h e r  t h a n  as a n  e m p l o y e e  t o  f u r n i s h  l a b o r  o r  m a t e r i a l  i n

29 t h e  p r o s e c u t i o n  of a p r o j e c t  f o r  w h i c h  t h e  p r i m e  c o n t r a c t o r  is
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2 h a v e  a d i r e c t  c o n t r a c t u a l  r e l a t i o n s h i p  w i t h  t h e  p r i m e  c o n t r a c t o r  s h a l l

3 g i v e  t h e  p r i m e  c o n t r a c t o r  w r i t t e n  n o t i c e  o f  t h e  c o n t r a c t  w i t h i n  10

4  d a y s  o f  e n t e r i n g  i n t o  t h e  c o n t r a c t .

5 (b) I f  a p e r s o n  f a i l s  to p r o v i d e  t h e  n o t i c e  r e q u i r e d  b y  (a) o f

6 t h i s  s e c t i o n  a n d  if, i n  a  c o u r t  a c t i o n  o n  t h e  p a y m e n t  b o n d  o f  t h e

7 p r i m e  c o n t r a c t o r ,  t h e  p e r s o n  is s u b s e q u e n t l y  d e t e r m i n e d  to be e n t i t l e d

8 to a j u d g m e n t  f o r  p a y m e n t  o f  a l l  o r  p a r t  o f  t h e  l a b o r  o r  m a t e r i a l

9 f u r n i s h e d  b y  the p e r s o n ,  t h e  c o u r t  s h a l l  r e d u c e  t h e  a m o u n t  t o  b e

10 a w a r d e d  to t h e  p e r s o n  b y  10 p e r c e n t .  I n  t h i s  s u b s e c t i o n ,  " a m o u n t "

11 d o e s  n o t  i n c l u d e  c o u r t  c o s t s  a n d  a t t o r n e y  fees.

12 (c) I n  t h i s  s e c t i o n ,  " p r i m e  c o n t r a c t o r "  m e a n s  t h e  p e r s o n  w h o  h a s

13 c o n t r a c t e d  w i t h  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  o f  t h e  s t a t e  to

14 p e r f o r m  t h e  p r o j e c t .

15 *  Sec. 3. T h i s  A c t  a p p l i e s  to c o n t r a c t s  t h a t  a r e  e n t e r e d  i n t o  o n  o r

16 a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t .

]. r e q u ir e d  to  f u r n i s h  a paym ent bond u n d e r AS 3 6 .2 5 .0 1 0  and who d o e s n o t
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B Y  T H E  L A B O R  A N D  C O M M E R C E
I N  T H E  H O U S E  C O M M I T T E E

CS F O R  H O U S E  B I L L  NO. 3 1 0  (L&C)

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N  

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to p u b l i c  c o n s t r u c t i o n  a n d  p u b l i c

w o r k s  c o n t r a c t s . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L a SKA:

*  S e c t i o n  1. A S  3 6 . 2 5 . 0 2 0 ( b )  is a m e n d e d  to read:

(b) H o w e v e r ,  a p e r s o n  h a v i n g  d i r e c t  c o n t r a c t u a l  r e l a t i o n s h i p s  

w i t h  a s u b c o n t r a c t o r  b u t  n o  c o n t r a c t u a l  r e l a t i o n s h i p  e x p r e s s  o r  i m ­

p l i e d  w i t h  the c o n t r a c t o r  f u r n i s h i n g  t h e  p a y m e n t  b o n d  h a s  a r i g h t  of 

a c t i o n  o n  t h e  p a y m e n t  b o n d  u p o n  g i v i n g  w r i t t e n  n o t i c e  t o  t h e  c o n t r a c­

t o r  w i t h i n  90 d a y s  f r o m  t h e  las t  d a t e  o n  w h i c h  t h e  p e r s o n  p e r f o r m e d  

l a b o r  o r  f u r n i s h e d  m a t e r i a l  f o r  w h i c h  t h e  c l a i m  is m a d e .  T h e  n o t i c e  

m u s t  s t a t e  w i t h  s u b s t a n t i a l  a c c u r a c y  t h e  a m o u n t  c l a i m e d  a n d  t h e  n a m e  

o f  t h e  p e r s o n  to w h o m  t h e  m a t e r i a l  w a s  f u r n i s h e d  o r  f o r  w h o m  t h e  l a b o r  

w a s  p e r f o r m e d .  T h e  n o t i c e  s h a l l  b e  s e r v e d  b y  m a i l i n g  it by r e g i s t e r e d  

m a i l ,  p o s t a g e  p r e p a i d ,  i n  a n  e n v e l o p e  a d d r e s s e d  to the c o n t r a c t o r  at a 

[ANY] p l a c e  w h e r e  t h e  c o n t r a c t o r  m a i n t a i n s  a n  o f f i c e  o r  c o n d u c t s  

b u s i n e s s ,  o r  t h e  c o n t r a c t o r ' s  r e s i d e n c e ,  o r  i n  a [ANY] m a n n e r  i n  w h i c h  

a p e a c e  o f f i c e r  is a u t h o r i z e d  to s e r v e  s u m m o n s .  I n  t h i s  s u b s e c t i o n ,  

" s u b c o n t r a c t o r "  i n c l u d e s  a s u b c o n t r a c t o r  o f  a n o t h e r  s u b c o n t r a c t o r ,  

w h e t h e r  o r  n o t  t h e  o t h e r  s u b c o n t r a c t o r  h a s  a d i r e c t  c o n t r a c t u a l  r e l a ­

t i o n s h i p  w i t h  t h e  c o n t r a c t o r .

*  Sec. 2. A S  3 6 . 9 0  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to read:

Sec. 3 6 . 9 0 . 0 2 0 .  N O T I C E  B Y  S U B C O N T R A C T O R .  A  p e r s o n  w h o  c o n t r a c t s  

o t h e r  t h a n  as a n  e m p l o y e e  to f u r n i s h  s e r v i c e s ,  m a t e r i a l s ,  o r  e q u i p m e n t  

f o r  a p u b l i c  c o n s t r u c t i o n  o r  p u b l i c  w o r k s  p r o j e c t  s h a l l  g i v e  t h e  p r i m e
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c o n t r a c t o r  o n  t h e  p r o j e c t  w r i t t e n  n o t i c e  o f  t h e  c o n t r a c t  w i t h i n  10 

d a y s  o f  e n t e r i n g  i n t o  t h e  c o n t r a c t .  I n  t h i s  s e c t i o n ,  " p r i m e  c o n t r a c­

t o r "  m e a n s  t h e  p e r s o n  w h o  h a s  c o n t r a c t e d  w i t h  t h e  s t a t e  t o  p e r f o r m  t h e  

p r o j e c t .

*  Sec. 3. T h i s  A c t  a p p l i e s  to c o n t r a c t s  t h a t  a r e  e n t e r e d  i n t o  o n  o r  

a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t .
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I n t r o d u c e d : 5 /1 2 /8 7  5-1199A
R e f e r r e d :  L a b o r  & Commerce,
J u d i c i a r y  and F in a n c e

1 I N  T H E  H O U S E  B Y  G R U S S E N D O R F

2 H O U S E  B I L L  NO. 3 1 0

3 I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to p a y m e n t  u n d e r  p u b l i c  c o n s t r u c t i o n

7 c o n t r a c t s . "

8 B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

9 *  S e c t i o n  1. A S  3 6 . 9 0 . 0 1 0 ( a )  i s  a m e n d e d  to rea d :

10 (a) T h e  s t a t e  s h a l l  i n i t i a t e  p r o c e d u r e s  to p a y  t h e  c o n t r a c t o r

11 u n d e r  a  p u b l i c  c o n s t r u c t i o n  o r  p u b l i c  w o r k  c o n t r a c t  w i t h i n  15 d a y s

12 a f t e r  t h e  c o n t r a c t o r  s u b m i t s  to t h e  s t a t e  a b i l l  f o r  m a t e r i a l s  p r o -

13 v i d e d  o r  s e r v i c e s  p e r f o r m e d ^  [AND] a s w o r n  s t a t e m e n t  t h a t  a l l  e m p l o y -

14 e e s  e m p l o y e d  o n  t h e  p r o j e c t  b y  t h e  c o n t r a c t o r  a n d  a l l  s u b c o n t r a c t o r s

15 h a v e  b e e n  p a i d  n o t  les s  t h a n  t h e  e s t a b l i s h e d  p r e v a i l i n g  r a t e  o f  p a y  as

16 d e t e r m i n e d  a n d  p u b l i s h e d  b y  t h e  D e p a r t m e n t  o f  L a b o r , and, i f  a p p l i c a -

17 b l e ,  t h e  s w o r n  s t a t e m e n t  r e q u i r e d  u n d e r  (f) o f  t h i s  s e c t i o n .

18 *  Sec. 2. A S  3 6 . 9 0 . 0 1 0 ( b )  is a m e n d e d  to rea d :

19 (b) I f  t h e  s t a t e  f a i l s  t o  m a k e  a p a y m e n t  d u e  t h e  c o n t r a c t o r

20 u n d e r  t h i s  s e c t i o n  w i t h i n  30 d a y s  a f t e r  r e c e i v i n g  a c o n t r a c t o r ' s

21 b i l l i n g  a n d  a f t e r  s a t i s f a c t i o n ,  i f  a p p l i c a b l e ,  o f  (f) of t h i s  s e c t i o n ,

22 t h e  s t a t e  s h a l l  p a y  i n t e r e s t  t o  t h e  c o n t r a c t o r  u n d e r  A S  4 5 . 4 5 . 0 1 0 ( a )

23 o n  t h e  a m o u n t  due.

24 *  Sec. 3. A S  3 6 . 9 0 . 0 1 0  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

25 (f) T h e  s t a t e  o r  a  p o l i t i c a l  s u b d i v i s i o n  o f  t h e  s t a t e  m a y  n o t

26 m a k e  a  s e c o n d  o r  s u b s e q u e n t  p r o g r e s s  p a y m e n t  u n d e r  a c o n s t r u c t i o n  con -

27 t r a c t  u n t i l  t h e  c o n t r a c t o r  p r o v i d e s  a s w o r n  s t a t e m e n t  t h a t  t h e  s u b c o n -

28 t r a c t o r s  of t h e  c o n t r a c t o r  h a v e  b e e n  p a i d  f o r  t h e  s u b c o n t r a c t o r s '  w o r k

29 u n d e r  t h e  c o n t r a c t  a n d  t h a t  t h e  w o r k  p e r f o r m e d  b y  t h e  c o n t r a c t o r  u n d e r
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