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Original sponsor: Grussendorf
IN THE HOUSE BY THE FINANCE COMMITTEE
CS FOR HOUSE BILL NO. 310 (Finance)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to the rights and responsibilities

of persons furnishing labor or material in the prose-
cution of public works and public construction con-

tracts . 1L

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*

*

Section 1. AS 36.25.020(b) is amended to read:

(b) However, a person having direct contractual relationships
with a subcontractor but no contractual relationship express or im-
plied with the contractor furnishing the payment bond has a right of
action on the payment bond upon giving written notice to the contrac-
tor within 90 days from the last date on which the person performed
labor or furnished material for which the claim is made. The notice
must state with substantial accuracy the amount claimed and the name
of the person to whom the m aterial was furnished or for whom the labor
was performed. The notice shall be served by mailing it by registered
m ail, postage prepaid, in an envelope addressed to the contractor at a
[ANY] place where the <contractor maintains an office or conducts
business, or the contractor's residence, or in a [ANY] manner in which
a peace officer is authorized to serve summons. In this subsection,
"subcontractor"” includes a subcontractor of another subcontractor,
whether or not the other subcontractor has a direct contractual rela-

tionship with the contractor.
Sec. 2. AS 36.25 is amended by adding a new section to read:
Sec. 36.25.023. NOTICE BY CERTAIN PERSONS. (a) A person who

-1- CSHB 310(Fin)
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tracts other than as an employee to furnish labor or material in

2 the prosecution of a project for which the prime contractor is re-
3 quired to furnish a payment bond under AS 36.25.010 and who does not
4 have a direct contractual relationship with the prime contractor shall
5 give the prime contractor written notice of the contract within 10
6 days of entering into the <contract.
7 (b) 1 f a person fails to provide the notice required by (a) of
8 this section and if, in a court action on the payment bond of the
9 prime contractor, the person is subsequently determined to be entitled
10 to a judgment for payment of all or part of the labor or material
11 furnished by the person, the court shall reduce the amount to be
12 awarded to the person by 10 percent. In this subsection, "amount?"
131 does not include court costs and attorney fees.
14jil (c) In this section, “prime contractor™ means the person who has
]
15 contracted with the state or political subdivision of the state to
16 perform the project.
17 * Sec. 3. This Act applies to contracts that are entered into on or
18 after the effective date of this Act.

19
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AMENDMENT

Offered in the HOUSE

TO: CSHB 310 (JUD)

Page 1, lines 6 and 7:

Delete all material.

Insert a new bill title to read:

"For an Act entitled: 'An Act relating to the rights and
responsibilties of persons furnishing labor or material in the

prosecution of public works and public construction contracts.” "



REPRESENTATIVE . WHILE INJUNEAU
BEN GRUSSENOORF Alaska ~tate & gislatur” JUNEAU. ALASKA 09011

P O.Box 950 907) 465-3024
SITKA. ALASKA 99035 5907;465-3720
(9071 747-0450

RULES COMMITTEE
LEGISLATIVE COUNCIL

. 3

KiuuHE of tfoprEHentatiuos
SPEAKER OF THE HDUSE

MEMORANDUM

To: Martha Stewart
House Finance Committee

From: Doug Rick
Speaker's Office

Date: March 17, 1988
Subject:  HB 310

House Bill 310 amends AS 36.25.020 ("Little Miller Act"), the law
which allows those who have furnished labor or materials for public
construction projects and have not bheen paid to sue against the
payment bond required of the general contractor under AS.
36.25.010.

Section L of the bill makes clear that asubcontractor need not have
a direct contractual relationship with the general contractor in order
for that subcontractor (or his laborers or materialmen) to sue against
the payment bond. The reason for this change is to guarantee that
lower-tier subcontractors (and their laborers and materialmen) will
be paid when they make a successful court claim of non-payment for
work performed on the project.

The Alaska Supreme Court has never decided the question of
whether 3rd-tier and lower subcontractors are protected by the
Little Miller Act. However, the Courthas stated that, when called

upon to interpret our statute, the Court will look for guidance from
federal court decisions interpreting the Miller Act, the federal law



upon which our statute is based. In 1978, the U.S. Supreme Court
held that federal Miller Act protection extended only to Ist-tier
subcontractors and those who have a direct contractual relationship
with 1st-tier subcontractors.  (The attached chart more clearly
illustrates the perameters of federal Miller Act protection). Thus, if
faced with the question, the Alaska Supreme Court would probably
hold that 3rd-tier and lower subcontractors (and their laborers and
materialmen) are not protected by our statute.

It is Rep. Grussendorf's position that the protection of the Little
Miller Act should extend to all subcontractors (and their laborers and
materalmen) regardless of wherethey reside on the "tiers" of
subcontractors working on a public construction project.

Section 2 of the bill requires that the general contractor be notified
of the existence of any 2nd-tier orlower subcontractor on a project
for which the general contractor must post a Little Miller Act
payment bond. We felt it would be unfair to hold a general
contractor responsible for the payment of a lower-tier subcontractor
of which the general contractor has no knowledge. By giving a
general contractor early notice of the existence of a potential
claimant, the general can take steps during the course of the project
to insure that those lower-tier subcontractors are paid, thus avoiding
the later headache of litigation.

Section 2 also provides that subcontractors who fail to give the initial
notice to the general contractor, and who later successfully sue
against the payment bond, will have their court judgments reduced
by 10%. This potential penalty will encourage subcontractor
compliance with the initial notice requirement.

Rep. Grussendorf would greatly appreciate a hearing on this bill
before the House Finance Committee.
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Sec. 36.25.020. Rights of persons furnishing labor or material,
(a) A person who furriishes [abor or material in the prosecution of the

work provided for In the contract for which a payment bond is fur-
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434 US
J.W. BATESON COMPANY . INC.. et al.. Petitioners.

\

UNITED STATES ex rei. BOARD OF TRUSTEES OF THE NATION Al
AUTOMATIC SPRINKLER INDUSTRY PENSION FUND et a.

434 US 556. 55 L Ed 2d 50. 96 S Ct 573
iNo. 76-14767

Argued November 30. 1977. Decided February 22. 1S75.
SUMMARY

Alter a sub-subcontractor on a federal construction project had fat.ed
pay over certain amounts withheld from employees “wages :7r .era..-,
purposes, including payments to certain union trust funds as require*: ay i
collective bargaining agreement, the employees Zunion and :ne trustees
the funds instituted an action against the pr.me contractor in the Unitea
States District Court for the District of Columbia, seesang recover/ ur.aer
the prime contractor 3 payment bond that had been posted as required ay
the Miller Act 40 USCS &8270a et sea.i. Section 2la; of the Miller Ac: 4-°
USCS &270ba;i provides that a person having a direct contractual relation—
ship with a "subcontractor" has a right of action on the prime contractor s
payment bond even though he has no contractual relationship with ne
pnme contractor. The District Court granted summary judgment for tr.e
plaintiffs, and the United States Court of Appeals for the District it
Columbia Circuit affirmed, holding that the sub-subcontractor should be
considered to be a "subcontractor™” for purposes of payment bond recover/
by itsemployees or their representatives "551 F2d 1254>.

On certiorari, the United States Supreme Cour. reversed. In in iDin.r.
by M arshall, -J. jOiHEd by Burger. Ch. 3. and stewart. White. Powell
and Rehnquist. JJ.. it was rteid chat "1) under &/ of the miller Act. the
scope of protection of the prime contractor®s payment bond extended r.c
further than to sub-subcontractors. 2! the term "subcontractor." os ”sed r.
the Act. did not encompass a firm that was technically a sub-suDConcracttr.
and 3> thus, while a sub-subcontractor could claim against tr.e prime
contractor 3 payment bond if the subcontractor defaulted m its ibiigatttns
to the suo-suoconcractor, nevertheless, employees it'a suo-suocontraotcr

Briefs of Counsei. p 521. infra.
50
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J. '"V. BATESON CO v BOARD OF TRUSTEES

were not protected under the prime contractor s bona if tr.e suc-suscrr.tr
tor defaulted m its ooiigations to .:s err.o.oyees. since tr.e err.p. .' ees :.a =«

have a contractual relationship with a --subcontractor

Stevens. J.. joined by Brennan. -J. irsser.ted. excress:r.g *r.e ee-v
the Miller Ac: sr.ouid be construed as protec'ir.c eve--.- person vn;
labor or matenai m the prosecution of the worn provided for m *r.e or

contract.

Blackm un. J.. did not participate.

HEADNOTES

C.assiaed to U S Suoreme Court Digest. LaEditim.

Bonds 10 — Miller Act —employees of the prime contractor s pavmer.t t-
of sub-subcontractor — right to extends no turner trar. to suo-euac
recover tractors; the term "iuocontractcr

la. Ib. Under 82(a) of the Miller Act used in the Act. does noc er.corr.pas
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40 USCS §§ 270a et seq.
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tions to .is emoiuyees. since tr.e em-
p.i-ve-s :c r.ot .nave 1 contractual -e.a-
:ter.sn;? w;tn a "suocontroctor ' Stevens
11a 3reman. JJ. iisser.tea from mis
noidir.g

Laens ] b— government property
2. A Ten cannot ittacr. :a government
property

Bonds >10 — Miller Act — persons
entitled to protection

J The provision at the Miller Act 40
USCS , 270ba-1that any person nav.r.g
a iirec: contractual reiationsmp wit.i a
suocsr.tractor. but no contractual rela-
tionship with the prime contractor, shall
have a right of action upon the pr.me
contractor s payment bond, has the effect
of requiring that persons who lack a
contractual relationship express or :m-
piiea wth the prime contractor must
show a direct contractuai relationship
with a subcontractor in order to recover
on the bond.

Bonds | 10 — Miller Act — subcon-
tractors
4. For ourooses of the Miller Act's

nega-

00

crev-..:;. i; ? Lar >

ir.at ceii-.r.s *no uc* i contractua. *s.u-
e:0r.sr.0 .v.tr. me pr.me contractor must

-»iV,I’.:»

-r.c-v 1 ii.-ect contractuai .-euticnin.o
w::r. a ‘susccr.tractor' .r. irier to re-
cover o m.e prime contractor s oor.c. a

contract with | or.me contractor a a
prereq—site to oeir.g a 'suoccr.tractcr

Bonds i 9: Courts : 129 — Miller Act
— liberal construction — power
of Congress

5 The United States Supreme Court
must construe tr.e highly remedial

Miller Act 40 USCS 8§ 270a et seq —

which recucres government contractors

to furnish a payment bona to protect
persons supplying labor ana matena-s—
liberally m order property to mectuate
the congressional intent to protect tr.cse
whose laoor and materials go unto public
projects: but this aoes not justify ignor-
ing piain words of limitation and impos-

ing wnoiesaie liability on such bones: .

the scope of protection anorded oy a

Miller Ac: payment bona is to be ex-

tenced. it j Congress that must make

the mange.

SYLLABUS BY REPORTER OF DECISIONS

Petitioner pr.me contractor
en.erea into a Government contract for
construction of a hospital addition and
posted a payment bond as required by
me Miller Act to protect those wno have
i nrect contractuai relationship with
either the pnme contractor or a "subcon-
tractor." 3ateson then subcontracted a
portion of the work to a arm Pierce'
swnich in turn subcontracted with an-
other arm Colquitt) for installation of a
sprm.-tcer system. When Colquitt faded
to pay over amounts 'withheld from .ts
employees wages for union dues, vaca-
tion savings, and var.ous union trust
*u.ids. us required by a coilective-oar-
gaining agreement 'with respondent un-
.or, me union and respondent trustees
hied suit against Bateson in the name of
tie Umteo States for the amount
ciaime-a cue under the payment bona.

Batesonl The District Court granted summary

judgment for respondents, and the Court
of Appeals aifirmed. hoidmg that al—
though Colquitt was "technically a sub-
subcontractor.” nevertheless it snouid be
considered a "subcontractor" for pur-
poses of payment bona recovery by its
employees or their representatives, since
it was performing "an inteerai and sig-
nineant part of [Batesonsj contract'
swith the Government. Held: Coiquit: s
employees w-ere not protected oy
Miiler Act payment oor.d. since they na
not have a contractuai relationship ei-
ther with 3ateson or wun Pierce or anv
otner "suocontractor" md smce Coicu:::
cannot be considered a 'subcontractor.’
C.uford F MacEvoy Co. v United States
ex rei. Caivin Tormuns Co. 32 US 102
58 L Ed L163. 84 S C: 890. and F D
Ricn Co. v United States ex rei. Inaus-
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APPEARANCES OF COUNSEL

Jack Rephan argued the cause for petit:cr.ers
Donaid -J. Capuano argued the cause for respondents.

Brier; or"Counsel, o 521. infra.

OPINION OF THE COURT

B4 Us 587

[1a] Mr. Justice Marshall deliv—

ered cne opinion of the Court

Unde- the Miller Act. 49 Stat 7S3.
as amended. 50 Stat 1139. 40 L 3C
&P"0a et seq. MO USCS &270a ec
seg.1, a prime contractor on a federal
econstruction project involving over
«52.000 must post a payment bond to

protect those who have a direct con—

tractuai relationship with either the

prime contractor or a '"subcontrac—

tor.” The issue in this case

whether the term “Subcontractor.””

as ‘used in the Act. encompasses a
firm that is technically a "suD-sub-
*"ntractor."

The material facts are not in dis—

pute. Petitioner J. W. Bateson Co.
entered into a contract with the
United States for construction of an
addition to a hospital and provided a
payment bond signed by Bateson"s
president and by representatives of
petitioner sureties. Bateson, the
prime contractor, subcontracted with
Pierce .Associates for a portion of the
original work, and Pierce in turn

subcontracted with Coiquitt Sprin—

kler Co. for the installation of a
sprinkler system, one of the items
specified in the contract between

der a ccilective-bargamir.g agree—
ment with respondent Road Sprin—

kler Fitters Locai Union No "109.
Coiquitt was miigatea to pay over
amounts withheld from employees”
wages for union dues and vacation
savings, and to contr.bute to ftre

union®s welfare, pension, ar.d educa—

tional trust funds. When Coiquitt

failed to make any of these pay—

ments

1434 US 588;

by the end of the ur.ior. mem —

bers® employment with the arm. the

union and respondent trustees noti—

fied 3ateson of tr.e amount tr.at tr.ey
claimed was due them under the
payment bona and chen died suit
against Bateson in the name of the
United States.

The District Court granted sum—

mary judgment for respondents, and
the Court of Appeals for the District
of Columbia Circuit aiSrmed. 179
US Add DC 325. 551 F2d
12s4 19771 The appeiiate court
recognized that Colquitt, which haa
a contractuai relationship with
Pierce but not with Bateson, w-as
"technically a sub-suDcontractor, "
but it concluded nevertheless that
Coiquitt should be consuierea i "suo-
contractor™ for purposes if payment

Bateson and the United States. Un — bond recovery by its employees

53
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r T.e.r -~creier.:ac;ves. Id., a: 327.

‘Tl '._c6 Applying u fur.c-
;;or.a. 'e=: oaiea on the "iuostar.tiau-
ity ana .mcorcarvce™ of tne reia-
‘icnshio between Bateson and Coi-
rattt. the courc notea that Coiquitt
was pefomi.ig on the .oostte an
.rtegrai ana significant part of
Bateson s" contract” with the Gov-
ernment. that the work "was per-
rormec over a suosiannai period of
time." that Bateson had access to
Coiquitt"s payroll records, and that
Bateson couid have protected itseif
"through bona or otherwise" against
Coiquitt’s derauit. Toid.

We granted certiorari. 433 US 907.
53 L Ed 2d 1090. 97 3 Ct 2971 1977"-.
to resolve a condict between the de—
cision below and the holdings of at
least three other Circuits.* We now
reverse.

w434 US 589)

[2. 3] Like the predecessor Heard
Act. Act of Aug. 13. 1394. ch 2S0. 23
Stat 275. as amended. Act of Feb. 24.
1905, 'R Stat 311. the Miller Act

1. The ngnt of trustees of union Irust funds
0 iiser. u ;iaim against a Miller Act pay-
ment oona on behalf of employees was estap-
.®j-c-c r. United States ox rei Sherman v
Carer. 553 US 210, 213-220. 1 L So 2d 776.
*” ph Ct '93 1957'. That case aiso heid that
irr.our.ts which the employer agreed to con-
tribute to union trust funds couid be recov-
ered oy the employees or their representa-
tives under the payment bond. See id., at 217-
21s. 1L Sd 2d 776. 77 S Ct 793.

2. United States ex rel. Powers Regulator
Co v Hartford Accident 4 laoumnity Co. 376
F2d til CA1 1967'; United States ex re® W

HAileron Steet Erection Co. v Freaer.ck
R-uf Co. 271 F2d 415 CALl 19596 Fidelity 4
Ifc-rsit Co. v Harr.-. 560 F2d 402. 407-409
CAr ..-66: Elmer v United States Fidelity 4
Guurar.tv Co. 275 .'bid 99 CA5>. cer. aenieo.
163 US -43. 4 I. Ed 2d 1727. 90 S C: 1612
1960' See uiso Umteo States ex rel. DuXane
Coro. v Umteo States Fidelity 4 Guaranty Co.
422 r2d 597. 599-600. ana n 4 CA4 1970;

Lertir. . 1 ftre Miller Act. as -et firm

54
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was designed :0 provide an iiier-
rur.ve ren-cv *0 the mechanics
fiers oramaniy uvauiae.e on private
construction projects. F D Rich To
v United States ex rei. Industrial
Lumber Co. 417 US 116. 122. 40 L
Ed 2c 703. 94 3 Ct 2157 1974.
3e<;ause "a 1dien cannot attach to
Government property." persons sup—
plying .aoor or materials on a :ec-
erai construction project were to be
orotected bv a pavmer.t bond. Id., a:
121-122. 40 L Ed 2d 703. 94 5 Ct
2157. The scope of the Miller Act3
protection is limited, however, by a
proviso in 8:aj of the Act that "had
no counterpart in the Heard Act.l
Clifford F. MacEvoy Co. v United
States ex rei. Calvin Tomkins Co.
322 US 102. 107. 38 L Ed 1163. 64 5
Ct 390 "1944). This proviso has the
effect of requiring that persons who
lack a "contractual relationship ex—
press or implied with the jonmei
contractor" ghow a "direct contrac—
tual relationship with a subcontrac—
tor" la. order to recover on the bond.
40 USC 8270b«a> [40 USCS
70b*a33 see F. D. Rich Co. v

in 40 USC ?27Ch,a) [40 USCS | 2706 a,., pro-
vides in fuii.

"Every person who has furnished '.abor or
muter.ai ir. the prosecution ot the work oro-.
v-.aea for in .thei contract. in respect of wmch'
a payment bona is funusnea under section
270a of this title and who naa not been paid
m full therefor before the expiration of a
period of ninety davs after the iay on wmcn
tne .ast of the .abor was done or performed
by hia or mater.ai was furnished or supplied
by mm for wmcn sucn .-:aim a mane, inaii
have the right to sue on sucn oaymenc bor.a
for the amount, or the balance -.hereof, un-
paid at the time of institution of such suit
and to prosecute said action to dnai execution
and judgment for the sum or sums justly uue
rum; Prowded, however. Fhat anv person hav-
ing direct contractual reiationsmp witr. a sud-
contractor but no contractual reiationsmo ex-
press or .mpned with tne contractor lurrt-sr.-
mg said payment bond sr.au nave a rigr.t of
action upon the said pavment oond -son
giving written notice to said contractor witrun
"v.r.f.v er?rr. *re iQnA? ?n <h:icn *utr,
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Lumber Co.. subra. at 122. 4U 1 Zo
B ¥ 2LZ 2o “"..oncrcr
MacEvoy Co. v Ur.itee States ex re:.
Calvin Tomkins Co., sunra. at LOT-
108. 58 L Ed 1163. 64 3 Ct 590. In
the instant case it is conceded that

V. 1.1

ar.-.Iee conrracror a Spec:r.c par ::
tre .aocr cr rr.ater.ai reciire-
re.its u Me crgtr.a® ctr.tract

Id., a: 109. 58 1 Eo 1163.
64 S C: 590 empr.asis acdec

It thus appears that 1 contract w.t.i

Coiquitt 5 employees enjoyed no con— a pr.me contractor :s a prerequisite

tractuai relationship, "express or :m-
piied." with Bateson, ana that they

did have a "direct contractuai rela—
tionship™ with Coiquitt. The ques—
tion before us. then, is whether Coi—

quitt can be considered a "jubcon-
tiictor. ™

[4] As we observed in Clifford F.

MacEvov Co. v Unitea States ex rei.
Calvin Tomkins Co., supra. Congress
used the word '"subcontractor® in
the Miller Act in accordance with
"usage in the building trades." 322
US. at 108-109, 88 L Ed 1163. 64 S
Ct 890; see id., at 110. 88 L Ed 1163.
64 5 Ct 590. In the building trades.

person aid or performed the last of the .aoor
0l furnished or suppiiea the last of the mate-
rial for winch sucn claim -5 made, stating
=with suostantiai accuracy the amount cia'tneo
and the name jf the party 0 wnom the
material was furnished or supplied ;r for
whom tne iaoor was aone or performed. Sucn
notice shall be served by mailing the same by
registered mail, poatage orepaid. in an enve-
lonej addressed to the contractor at any place
he maintains an otEce or conducts ms busi-
ness, or his residence, or in any manner :n
wmen the United States marshal of the dis-
trict in which the public improvement a situ-
ated is authorized by law to serve summons."

4, The structure of the §2(ai proviso aa
relates to notice lends further support to this
enew Under the proviso, those having a claim
against a ’suocontractor’ must give written
notice to the prime contractor within 90 -lays
of completing work on the job m order to
recover against the payment bond. 40 USC
§270t>ai 40 USCS § 270b«a*;; see n 3. supra.
This requirement ’permits the prime contrac-
tor. ailer waiting ninety oavs. sa/eiy to pay
hts subcontractors without fear jf additional
haoi.ity to suo-suocontractors :r mater.ai-
men. * United States ex ret. Ml.lroe-Ling-
Strath. Inc. v Praugnt. 270 F2d 235. 233 CA.Ii

to being a "iuocor.tractor

434 US 591
[I] This interpretation if tre
Act"s .ar.guage is conhrmea by tre
legislative nistory. which leaves 10
room for iouDt about Congress .-

tent. Whiie relatively brief, the au—

thoritative committee repora of
botn tne House of Representatives
and the Senate squarely focus on the
guestion at issue here:

"A sub-subcontractor may avail
himseif of the protection of the
bond by giving written notice to
the contractor, but that is as far

19531 The notice provision thus prevents km .
"touoie payments’ oy prime contractors ar.d
the alternative of "interminaoie ceiav set-
tlements oetween contractors and suocor.- ic-
tors. * United States ex ret. J A. Ecwa.-cs i
Co. v Thcmoson Constriction Corp. 2*2 :2a
373. 975-975 CA2 19591 ter. ce.mec. 202 US
951. 4 L Ed 2d 969. 90 3 Ct 964 1960'

If the term ’suocontractor" it tr.e proviso
had 'oeen meant to include suo-euocor.tractors
like Colquitt. seems likely that notice wornd
have oeen required!-Set oruy to tne or.me
contractor, but also to intermediate suocon-
tractors like Pierce. The pnme contractor or
his surety, wniie navmg initial resoonsioiiity

_ for payment of the claimant, wouid prooamy

Itin turn either withhold that amount from, or
die a c;aim against, a oond cr indemnity
furnished oy, tne intermediate suocontractor
Here, yr examoie. .t appears mat ?;srte .tad
agreed to indemnify 3ateson against sucn
losses. Sr.ef for Petitioners 13 n '5 .-.er.ee
notice to the intermediate sutxcontractor
would serve me same puroose as toes iof.ee
to the prune contractor prevention of ccus.e
payments e.g.. Pierce maxing frnl payment to
Coiquitt. then having to maemnifv 3atescn
for amounts owed by Coiquitt to .ts em-
pioyeesi or ceiayed settlements.

5
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.or.e wttr.ir. the nunnew jr tre

* HE Rep No. 1263. 74:r.
C.r.g. .it bess. i L900 :S Re? No.
L13-5. "4th Cur.g. lit Sess. 2 19-35 .

This passage indicates boch that
Congress understood tne Hiferer.ee

bef.veer. 'sub-suocor.tractors"® like
Co.quit: and “Suocor.tractors" like
Pierce, and that it intended the

scope of protection of a payment
oond to extend no further tnan to
sub-subcontractors. See MacEvoy,
W2 US. at 107-106. and n 5. 56 L Ed
1163. 64 S Ct 590. There is nothing
to the contrary anywhere in the
legislative history. Thus, waiie Col—

quitt couid have claimed
1434 CS 592

against the
payment bond had Pierce defaulted
in is ..igations, the employees of
Coiquitt were not similarly protected
against Colquitt’s default, because

5. We note that Colquitt's employees also

wild rot nave oeen protected under the
rr.ecramc = .:er. statutes of many States. See
surra, at 559. 55 L Ed 2d. at 54 Whiie tr.ese
statutes r.ave aiways varied wideiy. it aopears
era: a .urge numoer of States, uneiuding some
at the moat commercially aignincant States,
have restricted mecnaaics liens to persons
leaiing airectly with the prime contractor or
with a suocontractor who dealt with the
prime contractor. See, e g.. Battista v Horton.
Myera St 2.aymond. 76 US App DC I. 128 r2d
29. 31 C.ADC 1942) iDistncx of Coiumoia
mecr.ar.ic s .ien atatutei; Wymkpop v People. |
App Div 2d 620. 153 NYS2d 836 1956). sum-
maniy aifd. 4 NY2d 892. 150 NE2d 771 1958)
New York statute restricting mecnamcs'
‘lens to -nose "performing labor for or fur-
nismr.g matenals to a contractor .or' his sud-
-cntractor' See generally Note. Mecnaaics'
Lens and Suretv Bonds in the Building
Trades. 63 Yale 138. 147-148 «1958).

8. See cases cited m n 2. supra: Aetna Ins.

Co v Soucnem. Waidnp 4 HarvncK. 198 F
Suoo 505 ND Cal 1961; Cniced States ex rel.
Whitmore Oxygen Co. v Idaho Crane 4 Rig-

ging Co. 193 F Supp 802 Idaho 1981; United
States ex rei. Jonathan Hanoy Co. v Des-
cr.er.es Construction Co. 188 F Supp 270

56

ircy ::: net ru-r i cr*.rac:ui. re.u-
tior.sm? w:;n Pierce or any jtr.er
"subcontractor

Thii view of what was .r.ter.cec r.
tr.e Miiier Ac: is remforcec ay tr—
fac: :ha: ail reporeu decisions :ha:
have tor.siaerec the question, excect
that of the :curt beiow ana one
eariy Distne; Cour. decision, nave
reached tne same conclusion.4 Pre-
sumaoiy aware of this weil-sett.ee
oodv of law

434 US 593!

iating oack almost 20
years. Congress imes never moved to
modify the Act"s coverage. .As a re—
suit. ail of those concerned with Gov-
emment projects— pr.me
tors. sureties, var.ous levels of suo-
contractors and their employees-
have been led to assume that the
employees of a 3ub-subcontractor
would not be protected by the Miiier
Act payment bond and to order their
aifairs accordingiyc In the absence

Mass 19601 United States ex rei. Newport
News Shipbuilding Dry Dock Co v Blount
Bros. Construction Co 160 r Supp 407 Md
1958> Contra. McGregor .Architectural Iron
Co. v Memtt-Chaoraan 4 Scott Corp. 15*

Supp 323 MD ?a 1957 See liso ri. Cor.en.
Public Constriction Contracts and the law
5*9. p208 1961-: 8J. McBr.de 4 I. Wachtei.
Government Contracts }49 320(2! 1977 ; P.
Sheaiey. Law of Government Contracts
J 143A, p 137 3d ed 1938c Forster 4 De3-
enedictis, Construction Contract .n Govern-
ment Contracts Practice }14.13. op 683-684
19641: Stickeiis. 3onds of Contractors on Fed-
eral Public Works: The Miller Act. 36 3UL
Rev 499, 512-516 1956); Note, supra, a 5. at

164.

7. In the instant rase, it aopears that nl
tne anected parties arranged tneir aifai.-s -a
the assumption tnat Coiquitt3 employees
would not oe covered oy the payment oond.
Bateson required an indemnity agreement
from Pierce. Brief for Petitioners 13 n 15,
ejoujtiess in part to protect 3ateson from
claims against the payment oond mace oy
those contracting wnn Pierce. But Pierce nd
not require a iimiiar agreement from Co.-
quitt. ibid.. presumaDiv oecause Pterce ma not
thin* that Coiquitt'a employees, on Coiqu.tt5

contrac—

jf
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jf seme .".ear .ncicaticr. *c tr.? :or.-
trary. we snou.a not :eei: trese
reasor.aoie expectations, partictiiariy
o view of tre :roorar.:e A cer-
tair.ty with regard to eor.tiir.g orac-
t.ces or. Government cor.structim
projects. See generally MacEvoy. su-
ora. at 110-111. 38 L Ed Lloo. 54 S
Ct 390.

In reaching a resuit contrary to
that of other Courts of Appeals, the
court beiow did not undress itseif
either to the legislative history
quoted above or to the conriict
among the Circuits that its ruling
creaced. Instead, it focused pr.mar.iy
on the substajitiaiicv and importance
of the relationship between Coiquitt
and Bateson, see supra, at 538. reiv—
ing for this approach on our deci—
sions in MacEvoy and F. D. Rich Co.
v United States ex rei. Industrial
Lumber Co. While those cases did
involve the scope of the term “sub—
contractor®” in the (@i proviso,
thev ar m situati in which th

e ose [ﬂ 4UU§ 50&7 c e

firm at issue, unlike Col —
quitt. had a direct contractuai rela—
tionship with the prime contractor.
The question in both cases was
whether a supplier of matenais to
the prime contractor could be con—
sidered a ""subcontractor.”® and on
this question an absence of disposi—
tive statutory language and legisla—
tive history led the Court ultimately
to look to "functional"™ considera—
tions. 417 US. at 123-124. 40 L Ed
2d 703, 94 S Ct 2157: see 322 US. at

default, would have recourse against Bate-
son 3 payment bona. Finaiiy. :he agreement
between Coiquitt ana the anion containea a
provision, which the anion ultimately onoae
not to enforce, requiring Colquitt to poet a
bond to guarantee tne various payments tnai
it was requirea to make to the union ana its
trust funas. App 13. see id., at 49 aifidavit of
anion trustee-.

2<: rec:-

In Te r.itar.: case, oy .Jr.r.-ss. -
irac:icr.ai ".ols cf statutory
struct:cr. provide a definitive answ-"
to me cueiiior. cefcre ar.u ner.ee
I wou.a ce -.r.appropriatc to cti.ice
the opproacr. rei.ea on by the CL.rt
of Aprea.s.

5] In concluding that me v m
"suocontractor® must be .im.t-c =
mear.ine to me wno contracts w.tr. a
prime contractor, we are not .n-
mmafui of our obligation to construe
tne "highly remedial™ Miller Ac:
"liberailiyj . .n order proper.;.- to
etfectuate the Congressional intent
to protect those wnose labor and
matenais go T.to puoiic projects.”
MacEvoy. supra, ac 107. 33 L Ed
1163. 64 S Ct 690. .As we wrote .n
MacEvoy, however, “uch a saiutary
policy does not justify ignoring piacn
words of limitation and 1imposing
wholesale liability on payment
bonds. ... IWje cannot uisregard
the limitations on Hliability vmcn
Congress intended to impose ana ud
imoose :n the nrovnso of |2"a " >22
US. at 107. 58 L Ed 1163. 64 S Ct
390. It was Congress mat arew a
line between sub-subcontractors ana
those m "more vremote relation—
ships””to the prime contractor. HR
Rep No. 1263, supra, at 3: 5 Rep No.
1238. supra, at 2: MacEvov ra. a:
108. 38 L Ed 1163 64 S Ct . Rich.
417 US. at 122. 40 L Ed 2d 703. 94 S
Ct 2157. If the scope of protection
afforded by a Miller Act payment

9. In MacEvoy we heia mat a rl-m vnic.n
haa merely suppuea materxs -o tre crime
contractor couia not bu consicerec a Uaoo:n-
tractor." In Rich we conciuae-a :na: a arm.
which had contracted with the pr.me contrac-
tor both to mstail certain items .r. a rousing
project and to suppiv macer.ao far tne project
mwas a "juocontractor '
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.r. i zo ce exer."iec. ®t 5 Ceng:ress
e-dt muse mr.a.\e the change.

‘(14 L'5 595
The .uugnem of tne Court of Ap-

SEP.ARATE

Mr. Justice Stevens, with whom
Mr. Justice Brennan joins, dissent—
ing.

The Court®s narrow reading of the
word "subcontractor® creates a sys—
tem of protection for construction
workers that I cannot believe Con—
gress intended. It drives a wedge
between employees working 3ide by
sine on tasks equally vitai to "the
prosecution of the work."™ 40 USC
70aia*2) 40 USCS &270ata«?)].
Under the Court"s reading, those
who work for the general contractor
or for a "first-tier’”subcontractor are
protected by the bond; those who
work for other subcontractors tire
unprotected.

The Court'3s construction of the
statute derives strong support from
the statement in the Committee Re—

ports distinguishing between 'sub-
suocontraciors” and "more remote
relationships.” Nevertheless. 1 am

persuaded that contrary evidence of
congressional intent outweighs the
isolated statement upon which the
Court'3s decision primarily rests. |
shail therefore first explain why |
think the Act protects every person
who has supplied labor or material
in the prosecution of the work pro—
vided for in the prime contract.
Thereafter. 1 shall explain why |

I. 40 USC 5270aiai<2) ;40 USCS
) 270aiaa2)]. Almost identical language in the
Heard Aa covered "ail persona supplying [a
contractor or contractors! labor and matenais
wn the prosecution of the work provided for in
a fenerai ccrstruction] contraa.' Aa of Aug.
1J. 1:94. in 230. 23 Stat 273, aa amended. 40
USC 5270 .1926 edi ]40 USCS § 270],

2. The purpose of the Aa had been ex-

mJe3-Asnr 0”5

15 e rc |

pea.s is reversed.

Mr Justice Blackmun too* r.o
pan . he :cr.sicera:icn cr decision
of this case

OPINION

believe the excerpt from the Com—
mittee Reports aoea not compel a
contrary conclusion.

The Miiier Act. like the Heard Act
which preceded it covers "ail per—
sons supplying laocor and material in
the prosecution of the work provided
for in ."a federal construction® con—

tract 1
[434 US 5901

Unless this language were to
be narrowly read to cover only per—
sons supplying labor or materials
directly to the general contractor—
and no one suggests that 3ucn a
narrow reading is proper— it plainly
identifies '"the prosecution of the
work" as the proper test of coverage.
This Court so read the comparable
language in the Heard Act in United
States ex rel. Hill v American
Suretv Co. 200 US 197, 50 L Ed 437.
26 S Ct 168.

In that case the Court recognized
that a "liberal interpretation” was
needed to further "the manifest; pur—
pose of the statute to require that
material and labor actually contrib—
uted to the construction of the pub—
lic building shail be paid for and to
provide a secuncv to that end." Id.,
at 203. 50 L Ed 437. 26 S Ct 168.J

plained m the House Report:

"Your committee has fully considered the
above bill, and dnd that there is no law now
in existence for the protection of mecnamcs
and raatenai-men m this ciass of caaea. as .t
is contrary to ailow mechanics' or material-
men's liens on puoiic buddings or puoiic
WOrXs. ana m many cases person or persons
entering into contracts with tne United States
for the ouiidmg of puouc ouiidings ire wholly
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tr.e contractor, whether directly cr
.mrect.y tnrougn a suocontractor

The question at the heart of this
ecase Is wnether Congress inter.uea
the Miller Ac: to cut sack the cover—
age of the Heard Act. The fact that
there was no signnicant change in
the statutory language identifying
the persons protected by the Act is a
sucf.cient reason for concluding that
no change in coverage was intend—
ed.* This conclusion :s condrmed by

insolvent at -re tune or at she compiet-.on of
sucn worx. ana thereby persons turnisnir.g
.-nater-.ai or abor 3re witnout remeav.

In aa! sucn cases the United States re-
quires tne usuai penai oond from the contrac-
tor or contractors oi public ouiidmgs or worxs
mwun good and sudicient security for the pro-
tection of the liovemment. and it seems to
the committee that it a nothin? more than
just that the persons furnishing material or
jaoor for the construction of sucn work snouid
aiso oe protected in the premises, ana tr.at

tnere shouid oe an additional obligation in »i’
such oonas to tne eifect that tne persons
furnishing nater.ai ana ‘.abor for the con-
stru-ctton of puonc ouudir.g or worx snouia
nave tne r-gnt to or.r.g suit or. said bona

‘* HR Rep No. 97. 53a Cong. 1st Sess L
This excerpt is sigmicant. not only because it
explains the origin of the legislation, out aiso
because the tirst sentence illustrates tr.e care
with which committee reports are sometimes
eaited. Cf. n 16. .aira.

3. "In considering the statute and determin

ing the scope of the bond divergent views
have been urged upon the court. Upon the
one hand it is insisted that the oond -a to be
str.ctly construed and a recovery limited to
tnoee wno have furnished material or laoor
directly to the contractor, and coon the ctr.er
that a more .iberaa construction oe given and
a recovery permitted to tnoee wno have fur-
nisneo iabor and macenais wmcn have oeen
used in the prosecution of the worx. wnetner
furr.ishea under the contract uirectiy to tne
contractor, or to a subcontractor.

"The courts of this country have generally

t

The Miller Act was prirr.an.y :e-
Sigr.=d to sper*u wcr.-t.~er.s reccver-
:es under the Heard Act oy ccr-ect-
.rg procedural daws .1 tne ..o Act
Not a word .. the .e-rSiattv-? -..Story
runted tr.at tne coverage VF tre
Heard Ac: was too orcau Tc m-

contrary ftr.e proposed rev.s.o.1 “e&s
consistent; VvV oreser.tea as a
-»34 L'S 398
meis-re

to strer.gtr.en the existing -.ghts
laborers or. oublic worsts. ™'The ~cs:

gtver. "o statutes .ntenomg to secure to m
furnishing aoor ana suopues for the tor.-
structtor. of buildings 2 .bera, ..-.terpreta-.-.cr..
with a view of erfectl.lg tneir purpose -0 re-
quire payment to tnoee wr.0 nave crnir-.outec
by tneir .aoor or material to me erection ct
buiiaings to oe ownea ana *n;-ov*a oy se
wno oront by tne contrtsution Q sucn .aoor
or mater.als. .

"Looking to the terms of this statute 1 ts
or.gmai form, and as .amenoec I s-c ve
dnd the same Congressional purpose e -o&
quire oavment for material and .acor
have been furnished for tne construction @
puoiic worxs.' 200 US. at 2C'2-2il-4. 51 L la
437. 26 a Ct 16a.

4. In general, tne principles tr.at cf.-rr.et
the Heara Act a.so control tne Mu.er Act 5e*
Fleisr.er Eng It constr Co. v Unites dutes
ex rei. Hailenoecx. ill US 15, 13. 55 1 Za .2.
61 S C: 31.

5. "The purpose soug.n: to be accomp.tsr.es"
by the Act was statea oy tne Treasur-- De-
partment. and the statement was accpteu oy
tne House Report:

"The major purpose of the bill seems -c oo
to aifora greater protection to suocontractcrs.
laoorers. ana materialmen by snorter,tng Me
perioa within wmcn action may :e .ristu-tea
by tnem against tne surecv W.tn t.u curo-.se
tne Treasurv Department j fuiiv r. accors.
as -here nave oeen many .nstances .1 wrier,
several years have eiapsed after tne oertorm-
ar.ce of the worx before a .uaicia. -err.eav * as
avoiiaoie unaer tne exiting law ' HR r.e?
No. 1263. *4tn Cong. 1st Sess. 1-2 19:2
quoting a letter from the Treasury Depart-
ment'.
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radicai :hacres rr.ade in the existing

jw by mils." Congressman
Miller. ;- proponent of the Act.
explained, s that we provide .1 this

biil for two bonds:
ance bond to the Government,
tne other a payment bond."

ana

While Congress intended to speed
the recover.es of procected workers,
it sought to do so within the frame-

worn of existing law. Witnesses testi—

fying :n support of the Ac:
Congress to preserve as much

urged

pretations wouid continue to apply
under the new Aa.7 Congressman

Miller
[434 US 599]
himself noted that the com—
mittee was "rather loath to disturb

existing law and existing court deci—
sions where we can correa the diffi—

culty without doing so. ®Thus it is

especially significant that the draft—

ers lifted bodily from the Heard Act

the coverage provision that had al—

ready been construed in Hill.

The historical context in which
the statute was enacted confirms

An identical passage appears in the Senate
Reoort. which merely reprints the House Re-
port. S Rep N'o. 1238. 74th Cong, 1st Se*s. |
1935> Because there are no substantial differ-
ences between them, I shall refer omy to the
House Report.

8. Hearings on Bonds of Contractors on

Puoiic Worsts before the House Committee on
the Judiciary. 74th Cong, 1st Seas. 67 1935)
hereafter cited as Hearings).

7. One witness told the Committee:
"The Heard Act nas been on the statute
boons since 1905. Its predecessor had been in
effect since August 1894. N”w. in that forty-
jca years the surety companies and the pub-
i per.eraly nave spent nunareas of thou-
sands jf ioilars in inding out ;ust what that
act means. \As | say. .t has been coiled to the
attention if couna nunarecs of times ar.d the

60
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one a perform—

lan—
guage from the Heard Act as possi—
ble. in order that past judicial inter—

WU _u

this analysis. The Miiier Act was
passed iur.r.g tre depression if tre
1930S. Few corstraction .scorers
could then fir.a work except in GOV-
emment projects. Reform of tre
Heard Act drew urgency from the
tromc discovery that precious con—
struction jobs too often proved
worthless when on irresponsible suo-
cor.tractor was unable to pay his
workers. An exchange oecween sen—
ators Waisn and McCarran acxmt
the Miiier Act snows the sentiments
of the day:

"Mr. WALSH. Mr. President,
... the investigation conducted
by the subcommittee of the Com —
mittee on Education and Labor
snowed a deplorable condition
with reference to the way em—
ployees on public buildings were
defrauded and cheated of their
wages, and any measure that will
tend to strengthen their rights
and help them to secure their
compensation is justified.

"Mr. McCARRAN. That is the
object of the pending biil . ..
79 Cong Rec 13383 19%7).

Tne language of the Miller Act is

decisions rendered nave cost >is iota ot money
ana | do not tb|n* shore ia any otner statute
«H :he oooics that haa been 30 thorougmy
analyzed and construed. You might jay every
da»ise or every worn haa been examined by
some court, some place, some time. We ail
'snow it and it ia unusual now for any contro-
versy to arse over the fundamental part of
the law. The only controversy m the Hearn
Act suit :s wnether the claimant haa a gooa
claim or whether he haa not. “ Id., at 49-50.

Another witness concurred m this statement.
Id., at 59.

8. Id., at 102. C -gresaman Miller went on
to state that he would have preferred simpiv
to amend the Heard Act. but that he was
eventually persuaneo that a more tnorougn
revision was necessary lbid.



JIjL 73

i...er A: vas
oprsiicr. : tre
r:;;r. iib'treri
excep: Jr. Gov-
larorm j: tr.e
ency rrtrr. ftr.e
precious con-
orter. proved
mespcnsibie iuo-
tie to pay his
e between Sett*
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iir.g bill
19351

re Miller Act 3

.8t *8 .013 3}' money
a any ccr.er statute
oeen jo tnorougmy
*3U migr.t sav ever-'
licer. ;xaiu.r.eu oy
some .use We ail
NOW for any tontro-
uncamentai pal. 3t
versy ,r. ere Hears
-.aimant ias a gooa
*:t'1d . it 49-30

‘O .r. :r_j statement.

man Miller went 3
ive preierrea Jimisiy
it out trat re was
it i mere thcrougn
a

J "V 3ATEZON JO0 v BOARD Or TR.L"STIIS

er.f.re-y oonsistent *ttr. tr.e .ov.ous
legii.ative intent to preserve ftr.e
iuostar.tive protections of tr.e Keara
Aj: The Miller Act exter.as :over-

1434 US a0L

to "ill persons supplying labor
and matenai in the prosecution of
the work provided for in "the; con—
tract . This coverage is compa—
rable to that aiforded by many state
mechanic"s lien statutes. See gener—
ally Note. Mechanics®™ L.ens ana
Surety Bonds in the Building
Trades, do Yale LJ 138 L"9587The
purpose of both the Heard Act and
the Miller Act was to protect per—
sons supplying laoor or matenais for
federal construction projects, which
are not subject to state mechanic"s
liens.«D Giving an ordinary meaning
to the language used by both Acts
will achieve that purpose.

The proviso to &(ai of the Miller
Act. which requires persons having a

9. 40 CSC §270a-a"2i 40 USCS
I C'la a«2!. Cf. United States ex rei Hiii v
Amer-.car Surety Co. 200 US 197, 204, 0 L
Ed 407 26 SC: 163
[All persons supplying the contractor with
labor or matenais in tne prosecution of the
work provided for in the contract are to pe
protected. The jource of the iaoor or matenai
is not indicated or circumscribed. It a oniv
required to oe supplied' to the contractor m
the prosecution of the work provided .'jr. How
supplied IS not stated, and couid only oe
known aa the work advanced and the labor
and matenai are furnished.

"If a construction ia given to the oond so
limiting the obligation incurred aa to permit
only those to recover who have contracted
directly with the principal, it may r.appen
that the matenai and labor which nave ton-
tnouted to the structure wul not oe paid for.
owing to the default of subcontractors and the
manifest purpose of the statute to require
ecompensation to those who have supplied
sucn laoor or matenai wiil be defeated."

10. ".Aa againat the United States, no Lien
ecan be provided upon its public auiidinga or
grounds, and it waa the purpose of this act to
suosr.vute the coligation of a oona for tne
security wmcn might otherwise be obtained

Jirc: riidagiio . a aur.n-
tractor to give written notice :r is
claim to the pr.me :oniractcr. ::-s
not narrow- *he coverage f the riat-
jte. It mereiy reauires perscr.s
erec oy me oora to give me re-
quires notice in oraer io preserve
their protection. :

434 CS XA

I: .s true, of course, mat .l X.i.z
be anomalous to require mat r.itice
be given by employees j: irst-'ier
subcontractors but r.o: oy employees
of seconc-t:er subcontractors.: CL:-
ford r . MacEvoy Co. v ur.iiec iiaies
ex rel. Calvin Tomkir.s Co. ’22 L'S
102. 108. 58 L Ed 1163. 64 S C: 590.
But that anomaly ia ena”jy Aiuio-4
if the term "lofacrratraBM"iafcattti
to twSu to any peraoa.®jgnalftew
has oontractadito do
work provided for in
tract, whether that pawn has dash
dhoceiy with the prime contractor or

by attac.iing a tier, to tte prtoerv -« .i
individual.' 1d.,, at 203. 30 L Ec 4-i' .6 c it

11. The proviso itates

P-cvcfoec. nonever. That irv rersor. iav;.ig
direct contractual reiacionsrup *itr. i iuc-cre-
tractor out ia contractual reiaticrsmo ex-
press or implied with the tor.tractor tumiSR-
mg said pavmer.t oona jrail nave a rg-t cf
action upontr.e jaua payment oora iocr.
giving written notice to said cor.traeter -ufth.r.
ninety days from tre iate a.-vor. Suer,
person dio or performed the .astcftre at»r
or furnished or supplied tr.e.ast of tne matc-
nai for ~~mch such ciaim s made " 40
USC | 27 .txai '40 USCS j ZiCtra)

12 Sucn an snoraaiv j produced ov i -.ar-
row reading :f the Proviso to encontMss
persona aeaiing witn 'nrst-tier' juccc.v.-a.
tors. Under tne narrow reading, those tea-.r.i
with arst-tier juDcontractors must gr-o ictice.
wmie those sealing with second-tier suoccr.-
tractors reea not. The Court Ivoics t.-j
anomaiv by cutting back :n tre .-cve-i-e
provision Rather than .efitr.g tre tan <«
tne Jog. it ;s more jensiOie to read tre i-ti.e
provision oroadiy. to matc.i tne creadt.i : "re
coverage provision
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witn another subcontractor. In the
common usage of the construction

traaea. the term “Subcontractor”

ioea not taciuae ordinary laborers or
materialmen. Id., at 109. 38 L Ed

1163. 64 S C: 390. But the term IS

often used to describe subordinate

contractors who have accepted con—
tractual responsibility for a portion

of the work covered by the basic

contract, no matter how many sub—
contractors lie between the general

contractor and the subcontractor
who actually doee the work. %

;-mus e6?]

State courts, w"ruch have more oc—
casion to deal with construction con—
tracts than we do, recognize that a
generic "use of the term subcontrac—
tor is entirely proper. For example.
Colorado®s construction bond law
procects persona furnishing labor or
matenais to a “€Eontractor, or his
subcontractor.-" Despite the personal
pronoun, the Colorado Supreme
Court has heid that the bond covers
those who ueai with a “Second-tier"~
subcontractor, saying:

"To construe the term "sub-con—
tractor® so as to exclude a 3ub-
subcontractor *from the protection
granted by the contractor3 bond
statute wouid require us to ignore-
the purpose of the statute. Since
the benefits of our mechanic®s lien
act do not apply to projects con—
structed by governmental agen—
cies. a remedy similar to our me-

13
CLuford r AteM ¢
rel GaMa Ttadcao Co. til 101 88 L 58
1163. 64 3 Ct 800, dadsrcag tfaca " auboorv
tractor n ooe who pawftraaa far aod takas,
from the pruao contractor a apadfic part of
the Labor or matanal raquiraMaa of the

original cottract, chui excluding ordinary la—

borer* and matenalnwn." Id., at L09. 38 L Ed
1163. 64 5 Ct 30. The Court ralicizs the
iictcc and imita the holding. Atte, at 50.
5 1 Ed lo. a %. | agree wun the noidanga

62
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:han:c s .:en statute was provided
by :r.e legislature for the protec-
tion :fthose furnishing supplies or
material for sucn projects.

The statute stancs in lieu of the
mechanic"s lien statute, and is de—
signed to protect these who suppiy
lacor and matenais for public
works." South-Way Cor.str. Co. v
Adams City Serv. 169 Coio 513.
516-0l7, 458 P2d 250, 251 1969).

Other courts have taken a similar
approach. See. e.g.. Nash Eng. Co. v
Marcy Realty Corp. 222 Ind. 396. 54
NE2d 263 11944): Bumb v Petersmicn
Controls. Inc. 377 F2d 817 <CA9
19671 iremow subcontractor is pro—
tected “fubcootractor* under Cali—
fornia law); Hey Kiley Man. Inc. v
Azalea Gardens Apts. 333 So 2d 48,
50-51 "Fla App 1976). See also Note,
45 Harv L Rev 1236. 1238-1239
i1932) “using “Subcontractor ™gener-
ically in noting a trend favonng
bond coverage for "remote subcon—
tractors™).

Thus, ifwe consider the language
of the statute, its broad purpose to
provide protection comparabie to
that aiforded by state mechanic"s
lien laws on private contracts, and
its specific

[434 US 603]
purpose to provide protec—
tion for laborers performing work on
federal projects, we must conclude
that employees of a "3ub-subcontrac-

Tta Coots €0 n & w wuuv:: fromordinary laborer* and aatanaunan who do

nor donl with da prma* inwanr ar a afc-
catenate da m* aoppiy later ar nusw-.nls
"In da namTiffrm at tte weak.” CF. M. ¢
Bver. supra, at 107. 33 L Ed 1163. ¢4 S Ct 3K"
leaving question geen). Tha Jkiam ia onftt-
cuastaiy wanted. he» it tecu ate raam t n
ay rtew. UWvately. a aaotedrtar tefcwttte*
tor who catea a portion of tha contna taiaa
it "from tha prime contractor,” ilihougs ho
cate* tt indlraetiy.
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re contract taxes
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c-£ .00 are prctectea.

The contrary arzurr.ent rests al—

most entirely 4 on a statement in the

Committee Reports that draws a dis—

tinction
1434 L'S 604!

between a "sub-subcontrac—
tor'* and “fore remote relation—

ships.”'s | believe the signihcar.ee or

that statement has been overempha—

sized.

Those who have participated in
the making of legislative history
know that congressional reports

Iml*

*’\’.'7 ,

30 \?2,D “:r*T'P .08TZS

sometimes .or.cain statements *r.sc
are tr.erety nter.ueo cc su.mma.-.ce
portions )f the hearings ir to answer
testimony expressing specihc ;ir-

terr.s aoou: a mil. F:r tr.j reason,

the near.r.gs snou.d oe examinee J.
order to ar.aerstana the excerpt ftr.
which the Court relies In cr.ree :av-
of testimony, the coverage :ftr.e Act

was ementioned inly criehy A vt
ness for a surety company raiseo tne
specter of remote materialmen se.—-
ir.g to recover as 'subcontractors."
an 1idea Congressman Miller cuici-uy

rejected:

"Coionel PROCTOR. . .. .If
will cover everybody ail the way
down the line whether tne work
goes into the job or not you have

14. It has been argued that Congress wasmaterial men aoing business on a smiix. sca.e

unwiiling to impose iiamiity on sureties for a
long chain of relationsmps. 3ut this argument
ignores the controi that sureties ana general
contractors have over their subcontractors.
They may refuse to deal with suocontractors
who do not inaemnify them against remote
claims. They may even require i bond from
each iUDcontractor. In fact, because the gen-
eral contractor ts liaoie. even under the
Court's view, for claims against suocontrac-
tors us the drst tier, indemnity aareemer.es
between general contractors ana their suocon-
tractors are common :oaay One was requirea
in the present case Ante, at 593 n 7. 55 L Ed
2d. at 56-57. My reading of the statute wouid
simpiy lead cautious suocontractors to de-
mand similar guarantees from their subcon-
tractors.

There is no reason to fear that sureties’
liabiiity wall grow beyond their control or
their ability to estimate. The cost of the en-
tire project provides a basis for estimating the
aggregate contingent liability.

In addition, the Court suggests that the
Miller Act wouid have required .aborers to
gtve notice to intermediate subcontractors as
well as the general contractor if a more ge-
nerous reading of the statute had been con-
templated. Ante, at 590-591, a 4. 55 L Ed 2d.
at 55. But the drafters were unaerstandablv
worried that many unwary workers would
forfeit their protection if comoiicated notice
requirements were imposed. Indeed, the Trea-
sury Department opposed any notice require-
ment for ;ust this reason:

"lOJver nine-tenths of your laborers and the

tha: were not m constant toucn witr. t.-.eir
jawyers wouid not ttnow jf tne requirement,
ana they wouid wake up to ina that tneir
period nad exoired within witter, to give sucn
notice, me they wouid be oarrec ' Heartr.gs
99-1CO. See aiso id., at 103. 30—41. mi 16- "
Reouinng notice to the surety is v-*. is e
the genera; contractor would have protect--:
sureties from deceitful general contractors,
ana a requirement of mis nature vaa |jug—
gestea to the Committee. Id., at 63 Tne
mittee rejected that suggestion, rerring tne
laborer to notify several parties s in acne-c
burden that .ncreases the lar.ger if xst
claims. Congress could have ccnciuce-c mat a
single notice requirement was aii tnat sr.ou.a
be imposed on worxers ana smail ousir.e-ss-
men.

As a pracv.cai matter, no prejudice s ..keiv
to dow from this omission. If tne oona s ne:J
to cover Claims against remote suDcontractors.
proximate suocontractors wtil no count oe
required to indemnify the geaerai contractor
In return for the indemnity. these suocontrac-
tors wiii ro douot oemana tr.at tne general
contractor promptly transmit any statuterv
notice r.e receives.

15. "A sup-subcontractor may avail mmseif
of the protection of the oond bv giving written
notice to the contractor, out tr.at s is far &
the oiil goes. It s not . t that more remote
retationsnios :ugnt to come witmn tne pur-
view jf tr.e bona." HR Rep No 1263. "4tr.
Cor.g. 1st Sees. 3 1935"
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il _.nsurance policy and not a
surety. For example, if it "nl
:0"-er the .abor of the quarryman
tr.at str.pa the quarry, tnat re isa
succontractor to the man that cuts
tne stone, tnat he is a subcontrac—
tor with the man that lays the
stone and he is a suocontractor
with the general contractor, you
have a situation there that is an
insurance policy and not a bond.

;i34 L'S COjl
"Mr. MILLER. We are not figur—
ing in going into ail the subcon—
tractors." Hearings 61-62 "empha—
sis added).

This coiloguv was concerned with
the danger that the term "subcon—
tractor” might be used loosely to
describe the suppliers or employees
of materialmen. It was that danger
that | believe the Committee Report
was intended to forestall. Obviousiy,
suppliers or employees of matenail-
men do not provide "work [that] goes
into the job." They are not consid—
ered 'suocontractors" under the
most common usage in the construc—
tion trades, as this Court recognized
when it construed the Miller Act to
bar the claims of remote material—
men and their employees. Clifford F.
MacEvoy Co. v United States ex rel.

16. As is demonstrated by the legislative
history of the Heard Act, see n 2, 3upra. a
committee' report is not edited as carefully as
the bill itself.

17. Unlike the Court. | would not put great
weight on the industry's longstanding ‘as-
ijunotion' about the iaw. Ante, at 592-593.
ard n 7,55 L Ed 2d, at 56-57. For many years
after pasaage of the Miller Act, no court
ratified this assumption, and the oases smce
the mia-1950's have been divided. The Court

64

Caivin Tomiens Co 322 US 102. io
L Ed 1163. 64 S C: 550.
I: is :he "remote relationsnic" if

persons like the quarryman ar.a t-.e

stonecutter mentioned in the .hear—
ings that I beiieve the author of tne

Committee Report intended to ex—
clude from the statute. Since the

wording of the statute is itself ace-

quate to effectuate this intent, there

is no reason to give further effect

the unnecessarily broad language

used by the author of the Committee

Report to allay the narrow concern

identified in the Committee hear—
ings.¥ IfCongress had intended to do

more than ailay that concern- if it
had intended to cut back on the

coverage of the Heard Act- I am

convinced that it would have usee;

statutory language to accomplish its
purpose.17

[434 US 606]

In sum. while I cannot unequivo—
cally assert that my explanation of
the statement in the Committee Re—
port is correct, the apparent genesis
of the statement casts sufficient
doubt on its intended purpose to
prevent it from overriding wnat |
regard as compelling evidence of a
contrary congressional intent.

I respectfully dissent.

nows three Circuits that have supported the
industrv'9 view and one that .-as attacked a.
Ants, at 588-589, a 2, 55 L Ed 2d. at 54. It
inda a similar partem among the District
Courts: tour in favor and one opposed. .Ante,
at 592 n 6. 55 L Ed 2d. at 56. The preponder-
ance of authority supports the industry, out
the cases hardly justify a ciaim that the law
was ‘well-settled” or certain before today.
The fact that this case a oefore us argues to
the contrary, for this Court seldom grants
certiorari to decide ’‘weii-settled" questions.
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Offered: 3/21/88 5-1199X
Referred: Finance

Original sponsor: Grussendorf

IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 310 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to public ~construction and public
works contracts.™
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 36.25.020(b) 1is amended to read:
(b) However, a person having direct contractual relationships
with a subcontractor but no contractual relationship express or im-
plied with the contractor furnishing the payment bond has a right of
action on the payment bond upon giving written notice to the contrac-
tor within 90 days from the last date on which the person performed
labor or furnished material for which the claim is made. The notice
must state with substantial accuracy the amount claimed and the name
of the person to whom the material was furnished or for whom the labor
was performed. The notice shall be served by mailing it by registered
mail, postage prepaid, in an envelope addressed to the contractor at a
[ANY] place where the contractor maintains an office or —conducts
business, or the contractor®s residence, or in a [ANY] manner in which
a peace officer is authorized to serve summons. In this subsection,
"subcontractor" 1includes a subcontractor of another subcontractor.
whether or not the other subcontractor has a direct contractual rela-
tionship with the contractor.
* Sec. 2. AS 36.25 is amended by adding a new section to read:
Sec. 36.25.023. NOTICE BY CERTAIN PERSONS. (a) A  person who

contracts other than as an employee to furnish labor or material in

the prosecution of a project for which the prime contractor is

HB0310C -1- CSHB 310(Jud)
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*

required to furnish a payment bond under AS 36.25.010 and who does not
have a direct contractual relationship with the prime contractor shall
give the prime contractor written notice of the contract within 10
days of entering into the contract.

(b) If a person fails to provide the notice required by (a) of
this section and if, in a court action on the payment bond of the
prime contractor, the person is subsequently determined to be entitled
to a judgment for payment of all or part of the labor or material
furnished by the person, the court shall reduce the amount to be
awarded to the person by 10 percent. In this subsection, "amount"
does not include court costs and attorney fees.

(c) In this section, "prime contractor”™ means the person who has
contracted with the state or political subdivision of the state to
perform the project.

Sec. 3. This Act applies to contracts that are entered into on or

after the effective date of this Act.

CSHB 310(Jud) -2- HB0310C



Offered: 3/9/88 5-1199L
Referred: Judiciary and

Finance
Original sponsor: Grussendorf
BY THE LABOR AND COMMERCE
IN THE HOUSE COMMITTEE
CS FOR HOUSE BILL NO. 310 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL

For an Act entitled: "An Act relating to public construction and public

works contracts."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF AlLa SKA:
* Section 1. AS 36.25.020(b) 1is amended to read:

(b) However, a person having direct contractual relationships
with a subcontractor but no contractual relationship express or im—
plied with the contractor furnishing the payment bond has a right of
action on the payment bond upon giving written notice to the contrac —
tor within 90 days from the last date on which the person performed
labor or furnished material for which the claim is made. The notice
must state with substantial accuracy the amount claimed and the name
of the person to whom the material was furnished or for whom the labor
was performed. The notice shall be served by mailing it by registered
mail, postage prepaid, in an envelope addressed to the contractor at a
[ANY] place where the contractor maintains an office or conducts
business, or the contractor®s residence, or in a [ANY] manner in which
a peace officer is authorized to serve summons. In this subsection,
"subcontractor™ includes a subcontractor of another subcontractor,
whether or not the other subcontractor has a direct contractual rela—
tionship with the contractor.

* Sec. 2. AS 36.90 1is amended by adding a new section to read:

Sec. 36.90.020. NOTICE BY SUBCONTRACTOR. A person who contracts

other than as an employee to furnish services, materials, or equipment

for a public construction or public works project shall give the prime

HB0310B -1- CSHB 310(L&C)



contractor on the project written notice of the <contract within 10
days of entering into the contract. In this section, "prime contrac—
tor"” means the person who has contracted with the state to perform the
project.

* Sec. 3. This Act applies to contracts that are entered into on or

after the effective date of this Act.

CSHB 310(L&C) -2- HB0310B
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Introduced: 5/12/87 5-1199A
Referred: Labor & Commerce,
Judiciary and Finance

IN THE HOUSE BY GRUSSENDORF

HOUSE BILL NO. 310

IN THE LEGISLATURE OF THE STATE OF ALASKA

FIFTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to payment under public construction

contracts.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*

Section 1. AS 36.90.010(a) 1is amended to read:

(a) The state shall initiate procedures to pay the —contractor
under a public construction or public work <contract within 15 days
after the contractor submits to the state a bill for materials pro-
vided or services performed” [AND] a sworn statement that all employ-
ees employed on the project by the contractor and all subcontractors
have been paid not less than the established prevailing rate of pay as
determined and published by the Department of Labor, and, if applica-
ble, the sworn statement required under (f) of this section.

Sec. 2. AS 36.90.010(b) is amended to read:

(b) If the state fails to make a payment due the contractor
under this section within 30 days after receiving a contractor"s
billing and after satisfaction, 1if applicable, of (f) of this section,
the state shall pay interest to the contractor under AS 45.45.010(a)
on the amount due.

Sec. 3. AS 36.90.010 is amended by adding a new subsection to read:

(f) The state or a political subdivision of the state may not
make a second or subsequent progress payment under a construction con-
tract until the contractor provides a sworn statement that the subcon-
tractors of the contractor have been paid for the subcontractors®™ work

under the contract and that the work performed by the contractor under
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