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O r i g i n a l  s p o n s o r s :  D a v i d s o n ,  B r o w n ,
. G o l l ,  e t  a l .

I N  THE HOUSE BY THE F INANCE COMMITTEE

"  CS FOR HOUSE B I L L  NO. 1 0 6  ( F i n a n c e )

I N  THE LEG ISLA TURE  OF THE STATE OF ALASKA . .

F I FTEEN TH  LEG ISLATURE  -  F I R S T  S E S S IO N  

A B I L L

F o r  a n  A c t  e n t i t l e d :  "A n  A c t  r e l a t i n g  t o  t h e  p a y m e n t  o f  c r i m i n a l  f i n e s  a n d

r e s t i t u t i o n . "

BE I T  ENACTED. BY ’ THE LEG ISLA TURE  OF THE STATE OF ALASKA :

*  S e c t i o n  1 .  AS 1 2 . 5 5 . 0 4 5 ( a )  i s  r e p e a l e d  a n d  r e e n a c t e d  t o  r e a d :

( a )  T h e  c o u r t  m ay  o r d e r  a  d e f e n d a n t  c o n v i c t e d  o f  a n  o f f e n s e  t o

m ake  r e s t i t u t i o n  a s  p r o v i d e d  i n  t h i s  s e c t i o n ,  i n c l u d i n g  r e s t i t u t i o n  t o

t h e  v i c t i m ,  t o  a  p u b l i c ,  p r i v a t e ,  o r  p r i v a t e  n o n p r o f i t  o r g a n i z a t i o n  

t h a t  h a s  p r o v i d e d  c o u n s e l i n g ,  m e d i c a l ,  o r  s h e l t e r  s e r v i c e s  t o  t h e  

v i c t i m ,  o r  a s  o t h e r w i s e  a u t h o r i z e d  b y  l a w .  A d e f e n d a n t  i s  p r e s u m e d  t o  

h a v e  t h e  a b i l i t y  t o  p a y  r e s t i t u t i o n  u n l e s s  t h e  d e f e n d a n t  e s t a b l i s h e s  
t h e  i n a b i l i t y  t o  p a y  b y  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e .  I n  

d e t e r m i n i n g  t h e  a m o u n t  a n d  m e t h o d  o f  p a y m e n t  o f  r e s t i t u t i o n ,  t h e  c o u r t  

s h a l l  t a k e  i n t o  a c c o u n t  t h e

( 1 )  p u b l i c  p o l i c y  t h a t  f a v o r s  r e q u i r i n g  c r i m i n a l s  t o  c om - '  

p e n s a t e  f o r  t h e i r  a c t i o n s ;  *

( 2 ) f i n a n c i a l  b u r d e n  p l a c e d  o n  t h e  v i c t i m  a n d  o t h e r s  a s  a  

r e s u l t  o f  t h e  c r i m i n a l  c o n d u c t  o f  t h e  d e f e n d a n t ;  a n d

( 3 )  f i n a n c i a l  r e s o u r c e s  o f  t h e  d e f e n d a n t  a n d  t h e  n a t u r e  o f  

t h e  b u r d e n  i t s  p a y m e n t  w i l l  i m p o s e .  •

*  S e c .  2 .  AS 1 2 . 5 5 . 0 4 5 ( d )  i s  am e n d e d  t o  r e a d :

( d )  I n  a n y  c a s e ,  i n c l u d i n g  a  c a s e  i n  w h i c h  t h e  d e f e n d a n t  i s  

c o n v i c t e d  o f  a  v i o l a t i o n  o f  AS 11 . 4 6 .  1 2 0  -  1 1 . 4 6 .  1 5 0  a n d  [ I N  WHICH] 

t h e  p r o p e r t y  i s  c o m m e r c i a l  f i s h i n g  g e a r  a s  d e f i n e d  i n  AS 1 6 . 4 3 . 9 9 0 ,  

t h e  c o u r t  [SHALL CONS IDER  THE V I C T I M ' S  NEED FOR ,  AND] may  o r d e r  [ , ]
- 1 -  CSHB 1 0 6 ( F i n )



r e s t i t u t i o n  t h a t  may  i n c l u d e  c o m p e n s a t i o n  f o r  l o s s  o f  i n c o m e .

*  S e c .  3 .  AS 1 2 . 5 5 . 0 5 1 ( a )  i s  am end ed  t o  r e a d :
( a )  I f  t h e  d e f e n d a n t  d e f a u l t s  i n  t h e  p a y m e n t  o f  a f i n e  o r  a n y -  

i n s t a l l m e n t  o r  o f  r e s t i t u t i o n  o r  a n y  i n s t a l l m e n t ,  t h e  c o u r t  m ay  o r d e r  

t h e  d e f e n d a n t  t o  s h ow  c a u s e  why t h e  d e f e n d a n t  s h o u l d  n o t  b e  s e n t e n c e d  

t o  i m p r i s o n m e n t  f o r  n o n p a y m e n t .  I f  t h e  d e f e n d a n t  f a i l s  t o  e s t a b l i s h  

[COURT F IN D S ]  b y  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t  t h e  d e f e n d a n t  

d i d  n o t  i n t e n t i o n a l l y  r e f u s e  o r  f a i l  [DEFAULT WAS ATTR IBUTABLE  TO AN 

INTENT IONAL REFUSAL OR F A IL U R E ]  t o  m ak e  a g o o d  f a i t h  e f f o r t  t o  p a y  t h e  

f i n e  o r  r e s t i t u t i o n ,  t h e  c o u r t  m ay  o r d e r  t h e  d e f e n d a n t  i m p r i s o n e d  

u n t i l  t h e  o r d e r  o f  t h e  c o u r t  i s  s a t i s f i e d .  A t e r m  o f  i m p r i s o n m e n t  

im p o s e d  u n d e r  t h i s  s e c t i o n  may  n o t  e x c e e d  o n e  d a y  f o r  e a c h  $ 5 0  o f  t h e  

u n p a i d  p o r t i o n  o f  t h e  f i n e  o r  r e s t i t u t i o n  o r  o n e  y e a r ,  w h i c h e v e r  i s  

s h o r t e r .  T h e  s t a t e  may  e n f o r c e  p a y m e n t  o f  a f i n e  a n d  t h e  r e s t i t u t i o n  

r e c i p i e n t  may  e n f o r c e  p a y m e n t  o f  a  r e s t i t u t i o n  o r d e r  a g a i n s t  a  d e f e n ­

d a n t  u n d e r  AS 0 9 . 3 5  a s  i f  t h e  o r d e r  w e r e  a c i v i l  j u d g m e n t  e n f o r c e a b l e  

b v  e x e c u t i o n .  C r e d i t  s h a l l  b e  g i v e n  t o w a r d  s a t i s f a c t i o n  o f  t h e  o r d e r  

o f  t h e  c o u r t  f o r  e v e r y  d a y  a p e r s o n  i s  i n c a r c e r a t e d  f o r  n o n p a y m e n t  o f  

a  f i n e  [OR  R E S T I T U T IO N ] .
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Kay Brown
A l a s k a  S t a t e  L e g i s l a t u r e  

H o u s e  o f  R e p r e s e n t a t i v e s

M E M O R A N D U M

TO: Rep. Ad a m s ,  C h a i r m a n  DATE: M a r c h  17, 1987
H o u s e  F i n a n c e  C o m m i t t e e

FROM: Rep. K a y  B r o w nB r o w n RE: C S H B  106
S u b c o m m i t t e e  R e p o r t

T h e  S u b c o m m i t t e e  I s ^ p l e a s e d  t o  r e c o m m e n d  f o r  p a s s a g e  t h e  
a t t a c h e d  d r a f t  o f  C S H B  106 ( F i n a n c e ) . T h i s  d r a f t  i n c o r p o r a t e s  
f o u r  a m e n d m e n t s  t o  C S H B  106 ( J u d i c i a r y ) . E a c h  a m e n d m e n t  h a s  
b e e n  a p p r o v e d  b y  t h e  p r i m e  spo n s o r .

1. P a g e  1, l i n e  12:
T h i s  a m e n d m e n t  m a k e s  it c l e a r  t h a t  a j u d g e  c o u l d  o r d e r  
r e s t i t u t i o n  d i r e c t l y  t o  t h e  v i c t i m  o f  a c r i m e  a n d  t o  an 
o r g a n i z a t i o n  w h i c h  p r o v i d e d  t h e  v i c t i m  w i t h  c o u n s e l i n g ,  
m e d i c a l ,  o r  s h e l t e r  s e r v i c e s .  T h e  f o r m e r  v e r s i o n  m a y  h a v e  
b e e n  c o n s t r u e d  t o  e n c o u r a g e  o r  a l l o w  r e s t i t u t i o n  o n l y  t o  t h e  
v i c t i m  o r  f o r  c e r t a i n  t y p e s  o f  d a m a g e s .

2. P a g e  1, l i n e  12:
T h i s  a m e n d m e n t  a d d e d  t h e  w o r d  " p r i v a t e "  t o  m a k e  it c l e a r  t h a t  
a p r i v a t e  o r g a n i z a t i o n  c o u l d  g e t  r e s t i t u t i o n  t o  t h e  s a m e  
e x t e n t  as a  p u b l i c  o r  p r i v a t e  n o n p r o f i t  o r g a n i z a t i o n .

3. P a g e  1, L i n e  27:
T h e  w o r d s  "in w h i c h "  w e r e  d e l e t e d  t o  i m p r o v e  t h e  c l a r i t y  of 
t h e  s e n t e n c e ;  n o  s u b s t a n t i v e  c h a n g e  r e s u l t e d ;  t h e  a m e n d m e n t  
s t i l l  r e c o g n i z e s  t h e  r i g h t  t o  b e  a w a r d e d  r e s t i t u t i o n  f o r  l o s t  
i n c o m e  w h e n  f i s h i n g  g e a r  is stolen.

4. P a g e  1, L i n e  29:
T h e  s u b c o m m i t t e e  d e l e t e d  l a n g u a g e  r e q u i r i n g  t h e  j u d g e  t o  
c o n s i d e r  t h e  v i c t i m ' s  n e e d  b e f o r e  o r d e r i n g  r e s t i t u t i o n .  U n d e r  
t h e  s u b c o m m i t t e e ' s  a m e n d m e n t  all v i c t i m s ,  r e g a r d l e s s  of 
f i n a n c i a l  c o n d i t i o n ,  c o u l d  b e  a w a r d e d  r e s t i t u t i o n .

T h e  s u b c o m m i t t e e  is n o t  r e c o m m e n d i n g  a n  a m e n d m e n t  w h i c h  w o u l d  
r e q u i r e  t h e  d e f e n d a n t  t o  e s t a b l i s h  h i s  n e e d  f o r  a p u b l i c  
d e f e n d e r .  A l t h o u g h  t h e  s u b c o m m i t t e e  r e c o g n i z e s  t h e  p r o b a b l e  
m e r i t  o f  t h i s  idea, it a p p e a r s  it w o u l d  n o t  b e  a p p r o p r i a t e  in 
t h i s  b i l l  b e c a u s e  it  w o u l d  c h a n g e  t h e  f o c u s  o f  t h e  b i l l  f r o m  
r e s t i t u t i o n .  S u c h  a n  a m e n d m e n t  is n o t  s u p p o r t e d  b y  t h e  p r i m e  
sp o n s o r .  A d d i t i o n a l l y ,  t h e  s u b c o m m i t t e e  f e e l s  t h i s  s u b j e c t  
w o u l d  b e n e f i t  f r o m  t h e  i n f o r m a t i o n  g a i n e d  i n  h e a r i n g s  b e f o r e  
o t h e r  c o m m i t t e e s .

P. O. BOX 20-2661 
Anchorage , A K  99520-2661 

(907) 272-0207

P. O. Box V  
Juneau, A K  99811 

(907) 465-4998

During Session:
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M E M O R A N D U M  M a r c h  5 ,  1 9 8 7

L E G I S L A T I V E  A F F A I R S  A G E N C Y

SUB JECT :  C r i m i n a l  f i n e s  a n d  r e s t i t u t i o n
CSHB 1 0 6 ( J u d )

TO :  R e p r e s e n t a t i v e  C l i f f  D a v i d s o n
FROM: M i c h a e l  F .  F o r d * ^

L e g i s l a t i v e  C o u n s e l

T h e  f o l l o w i n g  i s  a  s e c t i o n  b y  s e c t i o n  a n a l y s i s  o f  CSHB 
1 0 6 ( J u d i c i a r y ) :

S e c t i o n  1 -  A l l o w s  t h e  c o u r t  t o  o r d e r  a  c o n v i c t e d  d e f e n d a n t  
t o  m ake  r e s t i t u t i o n  a n d  e s t a b l i s h e s  a  p r e s u m p t i o n  o f  a b i l i t y  
t o  p a y .  E s t a b l i s h e s  c r i t e r i a  f o r  t h e  c o u r t  t o  a p p l y  i n  
d e t e r m i n i n g  t h e  a m o u n t  a n d  m e t h o d  o f  r e s t i t u t i o n .

S e c t i o n  2 -  R e q u i r e s  t h e  c o u r t  t o  c o n s i d e r  t h e  v i c t i m ' s  n e e d  
f o r  r e s t i t u t i o n .

S e c t i o n  3 -  R e q u i r e s  t h e  d e f e n d a n t  t o  e s t a b l i s h  b y  a  p r e p o n -  
d e r a n c e  o f  t h e  e v i d e n c e  t h a t  r e f u s a l  o r  f a i l u r e  t o  p a y  r e s ­
t i t u t i o n  w as  n o t  i n t e n t i o n a l ,  o r  t h e  c o u r t  may  i m p r i s o n  t h e  
d e f e n d a n t .  A l l o w s  t h e  s t a t e  e n f o r c e  p a y m e n t  o f  a  f i n e  a n d  
t h e  r e c i p i e n t  o f  t h e  r e s t i t u t i o n  t o  e n f o r c e  p a y m e n t  o f  t h e  
r e s t i t u t i o n ,  b y  e x e c u t i o n  u n d e r  AS 9 0 . 3 5 .  R em o v e s  c r e d i t  
f o r  t i m e  i n  p r i s o n  f o r  f a i l u r e  t o  p a y  r e s t i t u t i o n .
M FF : m k r  
m 9 / 0 9 6



H O U S E  O F  R E P R E S E N T A T I V E S  

B o x  V, J u n e a u ,  A l a s k a  9 9 81 1 

( 9 0 7 ) 4 6 5 - 2 4 8 7  ® 4 6 5 - 2 4 9 8

STATE OF ALASKA

R E P R E S E N T A T I V E  C LIFF D A V I D S O N District 2 7 B o x  746, K o d iak , A l a s k a  9 9 6 1 5

March 6, 1987
To: Representative Al Adams, ChairmanHouse Finance Committee
From: Representative C l i f f  D
Re: CS FOR HOUSE BILL NO. 106 (Judiciary)

In the last few minutes of the Judiciary hearing on HB 106, three words were inserted into the bi l l  which narrowed my intent of the b i l l .  In lines 11 and 12 of the f i r s t  page, the words "to the victim" were inserted. While I agreed with the committee that the object of the bi l l was to make the victim as whole as possible, I had additional reasons for the b i l l .
In testimony we heard that costs billed to the victim for care in the shelter programs ranged from $3.50 to $10 per day, while the actual cost might be $80 to $100 per day. For a five day stay in a shelter, a restitution of $17.50, while the actual cost was $400, doesn't seem to me to send the right kind of message. I would like to have the judge be able to look at these actual costs in ordering the restitution. Protection against unrealistic or oppressive restitution is guaranteed in the three provisions of Section 1.
Paying the restitution to the victim would make the victim vulnerable to continued violence. The message should be that the defendant is answerable to society through the court for their violence. I equate restitution with a sentence of responsibility for the violence by the court to the defendant.
Also in testimony, i t  was explained that studies show the incidence of violence is lowered when the perpetrator is arrested and brought to t r ia l .  I think a sentence of counseling and restitution would be preferable to expensive incarceration.
Thank you for allowing my explanation.



STATE OF ALASKA
 ........  ' HOUSE OF REPRESENTATIVES

Box V, Juneau , A laska 99811 
(907 )465-2487 • 465-2498

REPRESENTATIVE CLIFF DAVIDSON District 27 Box 746, Kodiak, A laska 99615

February 23, 1987

To: John Sund, ChairmanHouse Judiciary Committee
From: C l i f f
Re: Re-write of HB 106

Upon reading the enclosed letter from Public Defender Dana Fabe, I would like to request that the suggested changes be made. My two main inclusions in the b i l l  were to allow the judge to ask for restitution to care-giving institutions, and that the defendant be required to establish inability to pay restitution rather than requiring the prosecution to establish ability of the defendant to 
pay.
I appreciate the-assistance in the suggested re-write.
Thank you.
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February 19, 1987

900VV.5TH A V E N U E  
SUITE 200
A N C H O R A G E .  A L A S K A  99501 
PHONE: (907) 279-7541

John HartleHouse Judicial v Committee P.O. Box VJuneau, Alaska 99811
RE: HOUSE BILL NO. 106

Dear John:
A copy of our position paper on HB 106 is currently being routed through the Commissioner's office. Since you have requested an immediate response to this legislation, this letter contains the concerns I expressed over the phone to you.

HB 106 does three things:
1. I t changes the burden of proof at sentencing to require a defendant to prove that he or she does not have the ability to pay fu l l restitution. Currently the prosecution must prove that the defendant does have the ability to pay.
2. I t  shifts the burden to the defendant of proving that he or she did not intentionally refuse or fa i l  to pay the fine; and
3. I t  requires the judge to mandatorily impose an entire suspended ja i l  sentence on the defendant i f  there is any default in the fine or restitution payment.
This third provision of the bi l l  is extremely problematical. I t  mandates that the court incarcerate a defendant who fai ls to make a single installment of his fine, a result which is contrary to Alaska Supreme Court law which requires the court to find that reincarceration is necessary once a probation violation has been found. A defendant could be incarcerated for years i f  he were to miss one fine payment unless he had the financial resources to pay the total amount of the fine or restitution.
This'provision violates equal protection standards and penalizes an indigent defendant! Two identically situated defendants would be treated differently under this provision based only on their financial status. Take the following example. Defendant A has $3,000 of restitution to pay. He has a low-paying job and is thus ordered to pay $100 a month. He has five years of suspended time hanging over his head. I f  he misses one of his $100 installments he would be revoked and would face a mandatory term of five years in j a i l .  The judge could not



modify or lessen that term under this b i l l .  Furthermore, he would remain in ja i l  for that five years i f  he didn't have the funds to pay the $3,000 to ta l .
Defendant B, who is wealthy, has also intentionally failed to make his restitution payment. His probation would also be revoked but he would be able to pay the fu l l $3,000 amount, thus enabling him to buy his way out of j a i l .  This disparate treatment of two persons based on their economic standing violates equal protection standards and comes close to debtor's prison in that a person's incarceration will depend total ly on his ability to pay the total fine (not simply the missed installment).
This provision penalizes those on probation and rewards repeat offenders who are subject to presumptive time. This bil l states that a person who does not have probationary time hanging over his head will be required to serve one day of ja i l  for every $50 of the fine or restitution which has not been paid. On the other hand, a probationer who has three years of suspended time over his head will spend the entire period of suspended time i f  the total amount of the fine cannot be paid.
Take the following example: Two defendants who have committedidentical property offenses and each has a $1000 restitution requirement for property damage to the home which was burglarized. Offender A is a f i rs t  offender who has no prior record and the court gives him three years with al l three suspended on the condition that he pay restitution. Offender B is a second time offender and is given the four-year presumptive term. He cannot receive any additional suspended probationary time on top of that four-year term under the current presumptive sentencing scheme.
Each of the offenders is found to have intentionally missed a restitution payment. Offender A, the f i r s t  time offender, will be required to serve three years in ja i l  unless he can come up with the $1000. Offender B, the repeat burglar, will be able to work o f f  his fine in 20 days (20 x $50 = $1000). This type of anomaly will penalize f i rs t  offenders who are more likely to receive probation and will reward repeat offenders who receive presumptive time.
This provision removes discretion from the judges. Current Alaska Supreme Court case law requires each judge to go through a two-prong analysis when determining whether to revoke probation. First, the judge must decide whether a condition of probation has been violated. I f  i t  has, the judge must then decide whether reincarceration is necessary, for what period of time that reincarceration should extend, and whether further restrictions or modifications of probation might solve the problem which caused the violation.
Thus, i f  a defendant is found to have been using cocaine, the judge can incarcerate him for a lengthy period of time, incarcerate him for a short period of time and then require drug rehabilitation, or can send him directly into a residential drug rehabilitation program as a new condition of probation. The judge's decision will depend greatly upon



the nature of the underlying offense, whether the violation of probation was an isolated incident or a repeated course of conduct, whether the offender's attitude requires ja i l  time to get his attention, and whether the nature of the violation of probation indicates that reincarceration is necessary to protect the public.
Under this law, failure to make one installment of a fine or restitution will often result in a much more severe form of punishment than many other more serious types of probation violations. The tria l judge who has heard the facts of the case, has had experience with the offender, and can hear the recommendations of the probation officer is in the best position to determine whether reincarceration is necessary. Often, a defendant will have a good payment record on restitution and an outside pressure or stress will cause one or more missed payments. Bringing that offender back before the judge for a s t i f f  lecture or a small j o l t  of ja i l  time as a reminder of the alternative may be as effective in motivating fu l l  payment of restitution.

In summary, this section of the b i l l  deprives the tr ia l court of discretion, penalizes f i r s t  offenders and indigent defendants and will result in unnecessary incarceration of defendants who are otherwise on the road to rehabilitation.
Also problematical is the second section of the b i l l  which shifts the burden of proof of a probation violation from the prosecution, which normally has the burden to prove that a defendant has violated a condition, to the defendant to prove that he did not violate i t .  This b i l l  requires a defendant to establish by a preponderance of the evidence that he did not intentionally fa i l  to pay his fine or restitution. This reversal of the burden of proof differs from that of all other probation violations where the prosecution is required to prove the defendant's violation.
Finally, the Public Defender Agency agrees that requiring a defendant to establish his inability to pay restitution rather than requiring the prosecution to establish his abil ity to pay, makes good sense. The defendant will usually have better access to the types of records necessary to establish an inability to pay and the prosecution may oftenbe groping in the dark to try to establish an ability to pay.

The off icia l position paper on this b i l l  will be available to youshortly. I hope this is of some assistance. I will see you onThursday, February 26th.
Sincerely,

Dana Fabe Public Defender
DF:sh
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This b i l l  makes three major changes in the restitution scheme:

1. It changes the burden of proof at sentencing to require adefendant to prove that he or she does not have the ability to payfu l l  restitution. Currently the prosecution must prove that the 
defendant does have the ability to pay.
The Public Defender Agency agrees that requiring a defendant to establish his inability to pay restitution rather than requiring the prosecution to establish his abil ity to pay, makes good sense.The defendant will usually have better access to the types ofrecords necessary to establish an inability to pay and the prosecution may often be groping in the dark to try to establish an abil ity to pay.
2. It shifts the burden to the defendant of proving that he or she did not intentionally refuse or fa i l  to pay the fine.
Section 3 of the b i l l ,  which shifts the burden of proof of a probation violation from the prosecution to the defendant, is problematical. The prosecution normally has the burden to prove that a defendant has violated a condition of probation. This provision of the b i l l  will require the defendant to prove that he did not violate his probation. The b i l l  requires a defendant to establish by a preponderance of the evidence that he did not intentionally fa i l  to pay his fine or restitution. This reversal of the burden of proof departs drastically from the requirement in a l l  other probation violations that the prosecution must prove the defendant's violation. Since imposition of j a i l  time may result, this situation differs from the one discussed above.
3. I t  streamlines enforcement and collection of a fine or restitution.



The section streamlining collection and enforcement of fines and restitution will help victims collect restitution without being required to relitigate the issue in civil court.

Dana Fabe, Public Defender Public Defender Agency

J
Brant McGee, Director Office of Public Advocacy
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5 12.55.045 A l a s k a St atutes S u p p l e m e n t § 12.55.045

715 (1985); Oswald v. Stale, CL App. Op. 
No. 694 (File Nos. A-387, A-427), 716 P.2d 
276 (1986).

Quoted in Jennings v. Stale, CL App. 
Op. No. 686 (File No. A-1189), 713 PJ2d 
1222 (1986).

II. COMPUTATION OF TERM.
Determination of credit for time 

served. — The appropriate time to re­
solve credit for time served la at the sen­
tencing hearing and the trial court should 
expressly identify those periods of time for 
which credit is to be allowed. Aekermann 
v. State, CL App. Op. No. 600 (File No. 
A-931), 716 P.2d 6 (1986).

Credit for time spent on probation. 
— A person in third-party custody who 
has the freedom to move about the com­
munity, limited only by his custodian's ac­
companiment, and one who is confined to 
a fishing boat while it is al sea is not enti­
tled to credit for time spent on probation. 
Aekermann v. Stale, CL App. Op. No. 600 
(File No. A-931), 716 P.2d 6 (1986).
III. CONSECUTIVE SENTENCES.
Preference for consecutive sen­

tences. — Subsections (e) and (g) express 
a preference for consecutive sentences 
which a trial court has discretion to reject 
in appropriate circumstances. State v. An­
drews, Ct. App. Op. No. 510 (File Nos.

A-468, A-492, A-652), 707 P.2d 900
(1985).

Crimea committed after Imprison­
ment on former ofTense. — Under sub­
section (e) trial judges are required to im­
pose consecutive sentences on individuals 
convicted for crimes which are committed 
alter they had been imprisoned on a for­
mer ofTense. Sanders v. State, Ct. App. 
Op. No. 619 (File No. A-1291), 718 P.2d 
167 (1986), following Jennings v. State, 
CL App. Op. No. 686, 713 P.2d 1222
(1986).

Upon revocation of probation, etc.
Where a defendant’s probation on a con­

viction for burglary in the first degree, AS 
11.46.300, was revoked because ofhis con­
viction of bank robbery in federal district 
court, a sentence of four years with two 
years suspended, consecutive to his fed­
eral robbery sentence, was not excessive. 
Dodd v. State, CL App. Op. No. 398 (File 
No. A-271), 686 P.2d 737 (1984).

IV. CONCURRENT SENTENCES.
Trial courts have discretion under 

thle section to impose concurrent sen­
tences. Drumbarger v. Slate, Ct. App. Op. 
No. 601 (File No. A-770), 716 P.2d 6 
(1986).

Correction of Judgment unlawfully 
Imposing concurrent sentences. — See 
Joseph v. Slate, Ct. App. Op. No. 677 (File 
No. A-1166), 712 P.2d 904 (1986).

S e c . 12 .55 .045 . R e s t itu t io n . The court m ay order a  defendant con­
victed o f an offense to m ake restitution as provided in this section or 
as otherw ise authorized by law . In determ ining the am ount and 
method o f paym ent o f restitu tion , the court 61)011 take into account the  
financial resources o f th e  defendant and the nature o f the burden its 
payment w ill impose.
(b) An order of restitution under this section doeB not limit any civil 

liability of the defendant arising from the defendant’s conduct.
(c) I f  a defendant is sentenced to pay restitution , the court mp.y 

gran t perm ission for the paym ent to be made w ithin a specified period 
of tim e or in  specified installm ents.

(d ) In a case in which th e  defendant is convicted o f a  violation o f A S
11 .46 .120  —  11 .46 .150  and in which the property is commercial fish ­
ing gear as defined in A S  16 .43 .990 , the court shall consider the vic­
tim ’s need for, and m ay order, restitution th a t may include compensa­
tion for loss o f  income. (§ 12 ch 166 S LA  1978 ; am $ 38  ch 102 S LA  
1980 ; am  5 1 ch 73  S L A  1986)
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Cross references. — For requirement Effect of amendments. — The 1986
that court suspend commercial fishing amendment added subsection (d).privileges of certain defendanta, see AS 
16.06.710(b).
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NOTES TO DECISIONS

i

Editor’s notes. — The note under the 
calchline "Enforcement of restitution un­
der AS 12.66.061” in the main pamphlet 
should be disregarded. See the note below 
under the same calchline.Purpose and amount of restitution. 
— Restitution should not only compensate 
the victim for the harm inflicted by the 
offender, but should further the rehabili­
tation of the offender; if restitution is or­
dered in an amount that is clearly impos­
sible for the offender to pay, the offender’s 
rehabilitation will be inhibited and not 
furthered. Karr v. State, Sup. Ct. Op. No. 
2848 (File No. 7011), 686 P.2d 1192
(1984).Policy considerations. — As to policy 
considerations militating against ap­
proach adopted by the Alaska Court of 
Appeals in BrezenofT, see Kbit v. State, 
Sup. CL Op. No. 2848 (File No. 7011), 686 
P.2d 1162 (1984).

Inquiry at Initial sentencing. — Ini­
tial sentencing is the appropriate time at 
which an inquiry into an offender’s ability 
to pay restitution must be performed. Thla 
inquiry should include an analysis of any 
assets the offender presently owns, his 
past earning capacity and potential in the 
future as a wage earner, based on hii ex­
perience, training, and any other relevant

factors. Karr v. State, Sup. CL Op. No. 
2848 (File No. 7011), 686 P.2d 1192
(1984).

Remand for determination of earn­
ing capacity.— Though a p re sentence re­
port recommended restitution, it did not 
discuss the defendant's earning capacity 
or the kinds of jobs that she could reason­
ably be expected to perform in the future; 
it was therefore necessary that the case be 
remanded to the trial court for further 
findings. Zimmerman v. Stale, Ct. App. 
Op. No. 624 (File No. A-921), 706 P.2d 343
(1985).

Enforcement of restitution undor AS
12.66.051. — AS 12.65.051(a) prescribes a 
specific method for dealing with enforce­
ment of court orders requiring the pay­
ment of fines or restitution, regardless of 
whether such orders are directly imposed 
as part of the original sentence, under this 
section, or indirectly imposed aa a condi­
tion of probation, under AS 12.65.100; AS 
12.66.051 expressly provides that impris­
onment for falluro to pay court-ordered 
restitution is permissible only if the fail­
ure to pay was intentional or the result of 
bad faith. Lominac v. Municipality of An­
chorage, Ct. App. Op. No. 220 (File No. 
6960), 668 P.2d 792 (1983).

S e c . 1 2 .5 5 .0 5 1 . E n fo rc em en t o f  fin es an d  res titu tion . 
NOTE8 TO DECISIONS

Editor’s notes. — The note under the 
catchline "Revocation of probation for 
willful failure to pay restitution was 
error” in the main pamphlet should be 
disregarded.

Generally. — Subsection (a) of thla sec­
tion prescribes a specific method for deal­ing with enforcement of court orders re­
quiring the payment of fines or restitu­
tion, regardless of whether such orders 
are directly impoeed as part of the origi­
nal sentence, under AS 12.65.046, or Indi­
rectly imposed as a condition of probation, 
under AS 12.65.100; thia section expressly 
provides that imprisonment for failure to

psy court-ordered restitution ia permissi­
ble only if the failure to pay was inten­
tional or the result of bad faith. Lominac 
v. Municipality of Anchorage, CL App. 
Op. No. 220 (File No. 5960), 668 P.2d 792
(1983).

Legislative mandate o f AS 
1245.046(a) is not replaced. — Opportu­
nity provided by this section for the court 
to later modify a restitution order doca not 
replace the legislative mandate of A8 
12.65.046(a). Karr v. State, Sup. CL Op. 
No. 2848 (File No. 7011), 686 P.2d 1192
(1984).
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actual loss to the victim is appropriate, enforcement of court orders requiring
even though the loss exceeds the maxi- payment of fines or restitution, regardless
mum property-valve figure which defines of whether such orders are directly
the lesser oflense. Fee v. State, CL App. imposed as part of original sentence, under
Op. No. 187 (File No. 6951), 656 P.2d 1202 AS 12.65.045, or indirectly imposed as a
(1982). condition of probation, under AS

Amount of restitution held proper.— 12.65.100; thus it was error to revoke
The trial court did not err in ordering appellant’s probation in spite of finding
(300,000 restitution upon conviction of that her failure to pay restitution, a condi-
embeolement by an employee and theft in lion of her probation, was willful. Lominac
the first degree even though it would be v. Municipality of Anchorage, Ct. App. Op.
impossible for the defendant to pay such a No. 220 (File No. 6960), 658 P.2d 792
large amount, due to the difficulty in (1983).
predicting at that point what amount of Quoted in Whittlesey v. State, Sup. CL
restitution was reasonable for defendant Op. No. 2231 (File No. 6155), 626 P.2d
to pay. Karr v. Stale, Ct. App. Op. No. 230 1066 (1980).
(File No. 7011), 660 P.2d 450 (1983). Stated in Dorris v. Slate, Ct. App. Op.

Enforcement of restitution under AS No. 192 (File No. 5947), 656 P.2d 678
12.55.051, — AS 12.55.051(a) prescribes (1982).
specific method for dealing with

Sec. 12.55.050. Increased punishment fo r persons convicted o f  more 
than one felony. [Repealed, § 21 ch 166 SLA 1978. F o r sentences o f 
imprisonment fo r felonies, see A S  12.55.125.]

S e c . 12 ,55 .051 . E n fo r c em en t  o f  fin es and  re s titu tion , (a ) I f  the 
defendant defaults in the paym ent o f a fine or any installm ent or o f 
restitution or any installm ent, the court may order the defendant to  
show cause why the defendant Bhould not be sentenced to imprison­
ment for nonpayment. I f  the court finds by a  preponderance o f  the  
evidence th a t th e  defau lt was attributab le to an intentional refusal or 
failure to m ake a  good faith effort to pay the fine or restitution , the 
court m ay order the defendant imprisoned until the order o f the court 
is satisfied. A  term  o f  imprisonment imposed under thiB section may 
not exceed one day for each $ 5 0  o f the unpaid portion o f the fine or 
restitution or one year, whichever is shorter. C red it shall be given 
toward satisfaction o f th e  order o f the court for every day a person is 
incarcerated for nonpayment o f  a  fine or restitution .

(b) W hen  a  fine or restitu tion  is imposed on an organization, the  
person authorized to m ake disbursements from the assets o f the orga­
nization sha ll pay  the fine or restitu tion  from those assets. A  person 
required to  pay a  fine o r restitution under thiB Bubsection who in ten­
tionally refuses o r  fails to  m ake a  good fa ith  effort to pay iB punishable  
under (a) o f  thiB section ,

(c) Pu rsuan t to  a  petition filed by a  defendant who has been sen­
tenced to pay a fine or restitu tion  or an installment, the court, upon a  
finding o f inab ility  to  pay, m ay order m odification o f the fine or restitu ­
tion, subject to conditions th e  court finds appropriate. (5 12 ch 166  S LA  
1978)

$ 12.55.050 C o d e  o f C riminal P r o c e d u r e § 12.55.051
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BY DAVIDSON, BROWN, GOLL, 
LARSON, MENARD, TAYLOR, 
KOPONEN, GRUENBERG AND

1 IN THE HOUSE ZAWACKI

2 HOUSE B I L L  NO. 106

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FIFTEENTH LEGISLATURE - FIRST SESSION

5 A  BILL

6 For an Act entitled: "An Act relating to the payment of criminal fines and

7 restitution."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. AS 12.55.045(a) is repealed and reenacted to read:

10 (a) The court may order a defendant convicted of an offense to

11 make restitution as provided in this section, including restitution to

12 a public or private nonprofit organization that has provided counsel-

13 ing, medical, or shelter services to the victim, or as otherwise

14 authorized by law. A defendant is presumed to have the ability to pay

15 restitution unless the defendant establishes the inability to pay by a

16 preponderance of the evidence. In determining the amount and method

17 of payment of restitution, the court shall take into account the

18 (1 ) public policy that favors requiring criminals to com-

19 pensate their victims;

20 (2 ) fact that a vic ti m may encounter difficulty in obtain-

2 1 ing an enforceable civil judgment;

22 (3) financial burden placed on the victim as a result of

23 the criminal conduct of the defendant; and

24 (4) need of the vic ti m and society for punitive compen-

25 sation to be extracted from the defendant.

26 * Sec. 2. AS 12.55.051(a) is amended to read:

27 (a) If the defendant defaults in the payment of a fine or any

28 installment or of restitution or any installment, the court may order

29 the defendant to show cause why the defendant should not be sentenced

HB0106A - 1 - HB 106



1 to imprisonment for nonpayment. If the defendant fails to establish

2 [COURT FINDS] by a preponderance of the evidence that the defendant

3 did not intentionally refuse or fail [DEFAULT WAS ATTRIBUTABLE TO AN

4 INTENTIONAL REFUSAL OR FAILURE] to make a good faith effort to pay the

5 fine or restitution, the court may order the defendant imprisoned

6 until the order of the court is satisfied. If the defendant was not

7 g iven a suspended sentence of imprisonment conditioned upon paying a

8 fine or restitution, a [A] term of imprisonment imposed under this

9 section may not exceed one day for each $50 of the unpaid porti on  of

10 the fine or restitution or one year, whichever is shorter. If the

11 de fe n dan t was given a suspended sentence of imprisonment conditioned

12 upon paying a fine or restitution, the de fendant shall be incarcerated

13 for the duration of the sentence or until the fine or restitution is

14 totally paid, whichever is shorter. The state may enforce payment of

15 a fine and the restitution recipient may enforce payment of a re-

16 stitutjion order against a defendant under AS 09.3 5 as if the order

17 were a ci v i l judgment e n forceable by execution [CREDIT SHALL BE GIVEN

18 TOWARD SATISFACTION OF THE ORDER OF THE COURT FOR  EVERY DAY A PERSON

19 IS INCARCERATED FOR NONPAYMENT OF A FINE OR R E S T I T U T I O N ] .
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