


FILE CONTENTS Dt Referred

DESCRIPTION
Subject

Distributed, all files Ltn = Master, Backup, Next Com. Files



TA"¥1 dF AU&3IKA A SHEGRII

¥oO HITOILffllia Vo man
LEILANE AFARS ABNLY

LEGISLATIVE REFERENCE LIBRARY

May, 1988
Copies of minutes listed below were originally included
in this file. The minutes are available on the STAIRS
database CMPR. In order to save space copies of minutes

have not been left in the files.
Mary Van Nimwegen

C.+RA é@pu



BILL PREPARATION/ACTION? -
Bill # CS Sa Z Date Referred: Out:

Title: QaJdbo ¢

Sponsor: n Referrals: CK.A

CONTACTS R b S S R I I kR R kS i Sk S R R A kS o ke Sk S I
’

N a m e
Q Cfclb Fa/ pPf >0
o K<
Gx+YdnGl- aMé Kjjfii  dk—§ 1 M-CXyéx a*xe e

EE R S S S R R I S S R S S S S S S S i i S S S S S S A A S S S S S

REMARKS:

MEET I NGS R b S S R S S R R S S R I S S S S S S IR Sk S e S S O

Date Action

*See other side for additional information. CONTAC.TXT



© HOUSE COMMITTEE REPORT®“<£552

Date referred: 2/19/88 FURTHER REFERRALS: Judiciary

FB 29 138

DATE:

Community -and
The Regional Affairs Committee has considered CSSB 282(C&RA)

"An Act relating to municipal sales and use taxes; and providing for an
effective date."

RECOMMENDS:

[ 1 replace with [ 1 the same title

[ 1 attached amendment(s) [ 1 a new title

do pass
do not pass

[ 1 ro recommendation

t ] 1individual recommendations

[ 1 additional referral to the Committee
ADOPTS: [ 1 letter of intent

ATTACHES NEW FISCAL NOTE(s):

[ 1 fiscal impact [ 1 same as previous fiscal note
[ 1 zero fiscal note published
[ 1 zero with analysis same as previous zero Tiscal
note published zJ/o0/£ 8
SIGNING DO PASS: SIGNING OTHER RECOMMENDATIONS:
"JJawqcki
Springei

Chairman®s gZLgnamire



COMMITTEE:

HOUSE COMMUNITY & REGIONAL AFFAIRS

DATE: wonday, Feb. 20, 1988

SIGN-IN

NAME (PLS PRINT) &

Official Bunntai

OH/™/sr/PsS PC,e. f2tp, ZEoa

/m W

Subject of meeting:# ) sss

CSSB 282(CRA) Municipal Sales & Use Taxes

'PfarcarrteHHtepe*M:4fTS

C&SB-Si~fFtNj-Prsheries Ta-x-fte-ftmds"tn I.nral Cau-F.

DO YOU WANT

PHONE REPRESENTING TO TESTIFY 7
p/th”™r)
. r((_ /<
ri/ <N s SS



File Contents

CSSB 282 (CRA) - Municipal Sales and Use Taxes

No. Description
1. Bill copy
1.1. Fiscal Note - DCRA
2. Position Paper - Alaska Banker®"s Association
3. Bill Review - HCRAStaff-Harrision
4. Memo - SCRA
5. Statutes
SB282.FIL

2/25/88



STATE OF ALASKA BILLVERSION: SB 282fQ Y AN

1988 LEGISLATIVE SESSION piirusk p.atf.e ~/0'#T

REQUEST: FISCAL NOTE
I?eron Date: Agency Affected.: Community & regional afrairs

An Act relating to municipal goy, Municipal & Regional Assistance
sales and t;se taxes. '
SPONSO: senatercara committee Components :  state Assessor
Requestor:

EXPENDITURES/REVENUES:  (Thousands of Dollars)
OPERATING Fv 85 FY 89 FY O FY al FY @2 FY B

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELIANEOUS

TOTAL OPERATING -0 - 'O' '0' ‘O' -O- —O'

CAPITAL

REVENUE
FUNDING:  (Thousands of Dollars)

GENERAL FUND -0 - -0 - -0 - -0 - -0 - -0 -
FEDERAL FUNDS

OTHER 1

TOTAL “u - -0 - -0 - -0 - -0 - -0 -

POSITIONS:

FULL-TIME -0 - -0 - -0 - -0 - -0 - -0 -
PART-TIME
TEMPORARY

ANALYSIS :  (Attach aseparate page if uu'tssary)

PreparedByy:"'® ° H2oa-PRnr LIZ 0 Phong: “°°*"°°
Division: MSmglpal t Begionayftssistyrce Daie: L E Z E g E Z
Approved by Commissioner: 11 wir Date: /172 »
Agency: Community & Regional A ffairs //

Distribution (by preparer):
Legislative Finance
Leg|slat|ve Sponsor
8% et c]ng tand Buioget
|ceo i n(% {neg u

Impacted oage---- of



"0cs S&AWCma)

ALASKA BANKERS ASSOCIATION

December 15, 1987

Draft Position Paper For Amending Alaska Law Relating To Liens
For Sales, Dse And Personal Property Taxes.

Brief History of Municipal/Eorcugh Priority Tax Lien Issue

Local government entities have experienced difficulty in collecting
unpaid sales, use and personal property taxes for a number of years.
During the 1970"s various municipalities enacted laws to establish
sales tax liens as a means of collecting unpaid taxes; however, in
1980 the Alaska State Supreme Court ruled that nunicipalities which
levied sales and use taxes had no authority to assert a lien for
unpaid taxes except through the normal judicial process. The Supreme
Court said further that authorization of such liens "should be
addressed by specific legislation rather than by municipal, or judi—
cial fiat".

In 1983, legislation was proposed that would have given boroughs and
municipalities a sales tax lien with the full foroe, priority and
duration of a judgement lien; however, this legislation did not become
law. When this legislation became law in 1985, the provision that the
sales tax obtain an attachment lien was changed in the final draft to
give the lien a priority; a priority over all other liens including
mortgages, security interests, judgement liens, and the claims of
anyone who claims an interest in either real or personal property.
This change from the initial version of the 232 page Municipal Code
Revision, and the Tfull 1impact this change was not observed by the
banks, the title companies, nor other affected parties. Only when
some of the boroughs and municipalities began enforcing their new
priority lien, was its significant impact realized.

No Other Tax Lien Has Such A Priority

Not even the State of Alaska, nor the Internal Revenue Service, have
such a priority lien. Real property taxes have a clear priority over
all other interests. But the real property tax is a charge against
the property itself and real estate is immobile. All who deal with
real estate know it 1is subject to annual taxation by a single
authority. The lien amount can be readily determined and a reserve
fund established to ensure its payment. This 1is not possible with a
sales tax or a tax on personal property. It is patently unfair that,
under present law, a lender can make a loan secured by real or per—
sonal property with all taxes or liens current and have a subsequent
lien dae to wunpaid taxes at some future date preempt the position.
There is no way Tfor a lender toprotect itself fromthis kind of
action.
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Existing Law Is Not Specific Vho Must Pay - It Is Aimed At Everybody

The priority lien provision A.S. 29.45.650(e) gives broad authority to
municipalities/boroughs to exact payment from prior lienholders who
had nothing to do with the transaction that gave rise to the tax and
also to 1innocent buyers who pay the tax to a seller and then the
seller fails to remit the proceeds to the municipality. The priority
lien law goes further; it authorizes a municipality to assert a lien
on any property of the buyer and it accords that lien a priority over
any other lien.

Personal property 1is highly mobile and can be readily moved frcm
district to district. There is no means of knowing that it is subject
to a sales or use tax lien nor any way to determine the amount.

Does an individual now have to call local government to find out if a
local auto dealer has remitted all sales tax collected and paid his
personal property taxes? Under this law he does or he can lose the
automobile, and the lienholder will also lose its lien. |In effect, the
priority tax lien requires an innocent third party to guaranty tax
payments to a municipality or a borough.

A lender relies on the information available at the time a loan is
made and then relies on its priority lien to protect it over the term

of its loan. Permitting a higher priority lien long after a loan is
made and over which a lender has no knowledge or control to erode its
safety margin is unfair. It will also have an effect on secondary

financing by outside investors and could eventually impact AHFC and
AIDA programs as existence of the priority lien becomes known.

Existing Law Is Unclear

It appears that this outoome is not what the drafters of the priority
lien provision wanted. Wiat is wanted is authority for a lien on the
seller®s property to secure the seller"s obligation to remit the taxes
collected, yet the only authority the present statute grants is for a
lien to secure payment of the tax, a liability of the buyer. It is
now clear that a revision is needed in this new law to better describe
who has the tax obligation and what is a fair priority for a lien on a
violator®™s property.

It is not contended that nunicipalities and boroughs with sales and

use taxes should not have the authority to assert liens; however, that

authority should be confined to asserting the lien against property of

the violator and the lien®"s relative priority over other innocent

g!?igants should be determined by the date notice of the lien is
iled.
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Proposed Qomprcmise Amendment

At a November 13/ 1987 meeting between the Alaska Bankers Association
and attorneys for the Alaska Municipal League, a ocmprcmise solution was
recormended. The municipalities and boroughs would give up the 1985
priority lien position in exchange for a sales and use tax lien which
is the equivalent of an attachment lien but without the need of first
bringing suit. The nunicipalities and boroughs could also obtain a
priority lien on the seller"s business assets to secure the seller"s
obligation to collect and ranit sales tax. A priority lien could be
achieved on all additional or future advances but only after giving
legal notice to senior lienholder(s) that sales and/or use taxes are
due and unpaid. A simple lien search will reveal if a senior
lienholder exists and its address. This priority lien on oonmercial
financing of business assets (i.e. accounts receivable and inventory)
is similar to the lien priority that can be obtained by the Internal
Revenue Service and offers the senior lienholder(s) the option of
either declining further advanoe requests or insuring that sales or
use taxes are paid. It also elevates concern for remitting local tax
payments to a nuch higher level for local businessmen. The Alaska
Bankers Association finds this type of compromise acceptable.

Summary

The 1985 statute authorizing a priority lien for municipal sales and
use taxes, as it now exists, is an onerous law and goes beyond what is
reasonable and fair. With a single last minute word change, local
government gained the power to assert is lien on any property of any
innocent buyer (a consumer who purchased in good faith and paid his
tax) and it can place a secured creditor in a subordinated position
without notice, without knowledge, and even though he had no part in
the taxable transaction. Further, the nunicipalities and borough
governments did not achieve a very good vehicle to collect from the
real potential violator, the seller who fails to remit taxes
collected.

The Alaska Bankers Association does not believe there should be no
authority for sales and use tax liens. However, such a law should be
worded carefully to restrict the lien to only property of the violator
and lien priority to other innocent lienholders should be based on
date notice is filed. This law should treat all parties in commerce
equally and offer an opportunity to do business without a surprise. A
provision that permits a priority lien against subsequent advances
after direct notice to a secured party seems fair and should go far in
solving the delinquent sales and use tax problems the boroughs and
municipalities have experienced.

JW3-5.1/3
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Alaska $tate legislature

House o f Representatives Jur.cau, Alaska 99K

Commlttee On ) (907) 465-4831
Community & Regional A/fairs

2/29/ 88

TO-. Rep. Henry Springer, Chairman HCRA

FRCM: David C. Harrison, P.A. HCRA
Subject; BILL REVIEW:

CS SB 282 (CRA) "An Act relating to municipal sales and use
taxes; and providing for an effective date.” [Sponsor: SCRA]]

ASection 1. AS 29.10..200(42) is amended to read:
(42) AS 29.45.650.(c), (d), (e), and (F) (sales and use tax)
Sec. 2. AS 29.45.650.(e) is amended to read:

(e) A borough may provide for the creation, recording, and
notice of a lien on real and personal property to secure the payment of
a sales and use tax, and the interest, penalties, and administration
costs in the event of delinquency. When recorded, the sales tax lien
has priority over all other liens except (1) liens for property taxes
and special assessment; and (2) liens that were perfected before the
recording of the sales tax lien. This subsection applies to home rule
and general law municipalities.

CCMMENTS: The underlined section provides for certain conditions in
which banks, institutions and or individuals must record and perfect
liens before the recording of the sales or use tax liens in order to
establish priority lien on real or personal property.

Home rule and general municipalities sales tax liens and special
property assessments have priority lien when recorded prior to liens
record by banks, institutions and or individuals.

Deleted part: [When recorded, a lien authorized under this section

has priority over other liens except those for property taxes and
special assessments.]
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ARLISS STURGULEWSKI , Chaiirmian P.0 BOX V
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PREDDARGEE Pege®-%.hf

.. OeNale .
Community anti Regional &ffairfE Committee

TO: Senate C&RA Members Feb 9, 1988
FROM: Senate C&RA StaFfj

RE: CSSB 282 (C&RA) - "An Act relating to municipal sales and
USE TAXES.™

Under existing law (29.45.650(e)] municipalities may place
LIENS ON REAL OR PERSONAL PROPERTY TO SECURE PAYMENT OF SALES
AND USE TAX. THIS ABILITY IS NEW, ADDED UNDER THE TITLE 29
REVISION TWO YEARS AGO.

The section was added to Title 29 in response to a Fairbanks
COURT CASE IN WHICH THE JUDGE RULED THAT MUNICIPALITIES DID
NOT HAVE THE POWER TO PLACE SUCH t-IENS. THE TITLE 29
TECHNICAL COMMITTEE AT THE TIME RECOMMENDED THAT SUCH LIENS
HAVE THE FORCE OF JUDGEMENT LIENS, HOWEVER, ALSO ADDED AT THAT
TIME WAS A SENTENCE THAT GAVE SUCH LIENS PRIORITY OVER OTHER
LIENS, EXCEPT FOR PROPERTY TAXES AND SPECIAL ASSESSMENTS.

This priority conflicts with 34.36.060 with gives labor liens
FIRST POSITION AND MORTGAGES SECOND POSITION. ACCORDING TO
REPRESENTATIVES OF THE HOME MORTGAGE INDUSTRY, INCLUDING AKFC,



THIS PRIORITY FOR SALES TAX LIENS COULD CAUSE MAJOR
DISRUPTIONS IN THE HOME MORTGAGE INDUSTRY AND RAISE INTEREST

RATES.

SB 282 WOULD ALTER THIS PRIORITY. THE PROPOSED CS GIVES SALES
TAX LIENS PRIORITY OVER ALL OTHER LIENS EXCEPT (1) LIENS FOR
PROPERTY TAXES AND SPECIAL ASSESSMENTS; AND (2) LIENS THAT
WERE PERFECTED BEFORE THE RECORDING OF THE SALES TAX LIEN FOR
AMOUNTS ACTUALLY ADVANCED BEFORE THE RECORDING OF THE SALES
TAX LIEN.

This draft was developed with the assistance of Tom Boedeker,
Municipal Attorney for the Kenai Borough, and Wes Coyner,
LOBBYIST FOR THE BANKING INDUSTRY. Mr . BOEDEKER, WHO HAS TAKEN
THE 1lead for the municipalities on this issue, would prefer

TO LIMIT THE PRIORITY TO PROPERTY TAXES, SPECIAL ASSESSMENTS,
AND PRIOR RECORDED MORTGAGES, TRUST DEEDS, AND LAND SALE
CONTRACTS,* BUT HE BELIEVES THE PROPOSED CS 1S REASONABLE AND
TECHNICALLY CORRECT.

Both gentlemen will be at the committee to testify. The CS
HAS A ZERO FISCAL NOTE FROM THE DEPARTMENT OF COMMUNITY AND

Regional Affairs.
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furnished Aiul InUir wax done "In rminiw-
(lull venli Hn*work d«n* upon (In*rlolm*"
nut mtnpfy willi the stntlllo
Cnl*klfin v. Noble, fi Alaska ?RZ tl1921K

A Ilm on n bui ng fur material*
furnishrd cannnl Include another
structure ngalnil which a lien Is not
filed, and into lhe construction, alter*
alion, and repairs of «ltirh some nr nil of
(he materials were employed or ii«ed
flurr v lnijse, lAIn*Vn G111 1909»

The general *ule I* (hnl o lesarr
ennnot Impose nny charge upon (hr
r.version or estate nf [Ihr |lessor
loereof. Morris v. Mnr«h. 1 Alaska 1%0
t100G1

Nor doe* I1he fncl fhnt (he lessor
ncipilesrea In thr Improvement liy (he
Irssre subject Ids reversion In (lie
mechanics ZUrns therefor. Morris v
Marsh, 3 Ala*kn 140(19061

Unless lessor folia to give notice of
nonresponsihillty or his agent rouses
Improvement.* - This section, AS
34.f1S.0S0 and AS 34..15.0*5, ronstrued
together, mean that the person in charge
n( the work shnll primn fneie I>edeemed In
lie the agent nf the owner, nnd the prop-
erly of the latter shnll he charged with the
lien under the express provisjnrs or AS
34.f1S.0S0; that, if the person In charge is
not in fact such agent, the interest of the
owner shall, nevertheless, he liable for the
improvement if it is constructed with his
knowledge, nnd he falls to post the re*
quired notice disclaim .jr responsibility;
and that, if the work isdone for n lessee of
the property, liability is confined to the

See. M4.n5.0f)0. Priorities, (n)

ftu niiihi

len««linM i-etulr, If the iiwnrr |md in*
know Mite of the mindfui ll»ti ol Ihr liu
provrmnd, nr if, having emit knowledge,
he nnvn notice that he would na( he
responsible. Cnsmdrn v. Windtish, 101 F.
741 mthClr. rmtti See AS 1( 15 IIf.

Tn determine whether or not modu*
Inr units are suffirirntly atlnrhed to
the land on which they are situated, the
supreme court will Inok to lhe fallowing
rlrments til physical annexation, i2t
adaption to u«r with real property, (I*
intention to annex to really, c4» relation-
ship of lhe rlniming parties, f51 the rela—
tive difTicullv of removal . Ifi) ihe nature of
the nrtirle annexed, and (7) whether the
fart nf Ihe annexation Is oj*rn and appar—
ent lnnnrmillrr v AMI-At. Distribution
tArp ,Sup CI Op No 1152 IKile Nn
2R95)..frr,p.jdntr, <19771.

Applied in Tnrkko Kormnn Knginrers
v Pinland Ventures, Sup CI. Op Nn
2757 IFile No filR9i. fi7fl V2d 7f.1119H.U

Quoted in Jorgensen Co. v Sheldon. 2
Alaskn fi(I7 11905).

Stntcd in Brand v First Fed Sav. A
I-nan Ass*n. Sup Ct. Op No fifiR
Nos 1lin, U54),47BP2dR29tin70)

Collntrral references. -- 5.1 Am »lur
2d. Mechanics*Liens, 11 28-4R

Public property as subject to lien 2fi
ALR.12G

Vendor®s interest as subject to me-
rhnnlc*s lien 5R AI.R DIl; U»2 ALR 21.1

Quantity or area of land around iin
provemenl which may he subject to lien
RIAI. It 12.1

E.icept nn provided in (c) of this

section, nn encumbrance which is properly recorded shnll he preferred
to n lien crontod under AS MI.Mfi.050 — M4.M5.120 unless the clnim of
lien under AS 34.35.070 or notice of right to lien under AS 34.35.004
hns been recorded before the encumbrance. The preference granted for
n prior mortgage or deed of trust under this section npplics without
regard to when the sums arc dinhurned or whether the disbursements

are required under the terms of a loan agreement.

(b) IReprnicd, § 19ch 175SLA 1978

fc) A licr created by AS 34.M5.050 — M4.M5.120 in favor nf nn

individual nctunlly performing

labor upon n building nr other

improvement in its nriginn! construction or of n trustee of nn employee
benefit trust for those individuals is preferred to a prior encumbrance
upon the land on which the building or oilier improvement is

constructed.
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NOTES TO DECISIONS

Fdltor®a not**. - The case* annotated
Mow were derided under this section a*
it rtisfed prior in the 197R amendment,
which, nmong other things, rewrote sub—
section fa* and repealed subsection *bl.
which provided when a lien created by AS
.14 .15050 - 34 .15 120 wax preferred In a
n, mortgage, or other encumbrance

1
which isunrecorded.
Legislative Intent — The legislative

intent ia to limit lhe priority granted
generally to aituations whf**- _he con-
atruclion preceded all other construction
in and upon a given area of vacant nr
cleared land Lynch v McCann. Sup Ct
Op Nr 659 (File No 1142*. 478 P 2d 815
(19701.

In the case of "original constructinn.*
the legislature Intended tn subordinate tn
some extent thr principle of first in time,
first in right, to a social interest in
securing mechanics ” lienors, flrand v
FInt Fed. Sav & Loan A«sil, Sup Ct Op
No. (%fl (File Nos 1119. 11541, 478 T 2d
829119701.

For purposes of this section, a deed
of tr**t nnd n mortgage are not differ*
entk.ed. Thorpe Constr. Co. v. Irvin &
Cn.fIFi7F.Supp 87(1) Alaskn 19731.

This aedlon prolecta the security of
n mrrtgngre or beneficiary of a deed
of trust against mechanics “liens so long
as his encumbrance attache* and it re—
corded before the mechanics ~lienor coin-
mence.i his labor or furnishes materials,
except where "original construction™ is
performed. Ilrnnd v. First Fed. Sav. &
Loan Assn. Sup. CI Op No. 658
Nos 1119, 1154*. 478 T 2d 82911970*

A beneflriary of a deed of trust whose
IntrreM altarhe* and who records before

any alteration n pair I-cin« rr msv.
rials are fuiui«hed h.t« pri‘Tits o\er a
mechanic* «r. rxrfpi m tbr ca«e *f
original ron*Ir¥ictiri u"."*r il<*

Lrand s Fir«l Frd S.u A f.om

Sup CI Op Vo fi".n «Ftle V"i 111*
MSLL.47R P2dP»9» | wisnl

Scheme of prinrili*** not n»rrc**mc
ly posting notice* nf n*»prr«]»nn«i*
bilily, - Alorlr iprr* and t-enrfin.sric* nf
deed* of Iru*l n*«-d r-» r**t roltirr of
nonre«pon!|hi|i)\. and if Ih**\ do. the
notice* d* not n\er:o“fe the vkrme nf
prirrilie* e*ta*di*h*-d »n “h*i
Brand s Fir«i Fe*1 S»% A Inn \«*n
Sup CI f>r No fi "Fde N « [Il|n
115D0.478 r 2.1 fioo.ioip,

A mechanics lienor ha* priorits «rr
lhe henefinarj a dred tru® in the
ca«e oforiginal crnUrucIn®0 uedet "“jl"-ec
linn "C\ regardless rf wbrthrr the henrfi.
cian cf*.he deed truM |*0*)* a notice nf
nonre»f**n«ibilit\ Ri.md v First Fed
Sav. A Loan Amu Sup t1 (® No 658
(File No* 1119. I1f.|] 17R 1=id c.H
19701

The legi*Liture in *eplevs* »r % prec
vided that mech snir* lu-nur. vrrf.irnunc
original rnn» ctinn *I> -uld li.nr pre*»rii\
over earlier serurirt mtemi* The
scheme nf prinritie* rrd*-rcd I\ the legi«ta
lure in the cirtiim*tanre« «fungioal cn
Struction wnuld ke di-fr itrd it Ivu
IT™ nf deed* rf Irust r*Mild aft.un p
o\er mrchnnir*® hrnor* b\ p*»«i«ng n*-tio**
of nnnrfspnn<iMli|\ |t%irjd s Fir*t Fed
Sav A Ix»an A»«”” Sup tT t*i» N'n 6**8
le No* iIn"™* ir.i r.Mm <w»
(197P«

Construction linibi* can proircl
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