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ROVt Patricia Brawl
Legislative Analyst

RE: Tax Assessments on Undeveloped Land
Research Request 89.008

You requested information about provisions in other states for property tax
relief for owners of undeveloped lands which are adjacent to developed
lands. You asked specifically about tax assessments on property near
several major western ski resorts.

Property tax laws are generally based on the traditional presumption that
the highest and best use of land is that which provides the greatest
financial profit. States with natural resources as their primary economic
base--such as Vermont, Wyoming, Washington and Oregon--provide tax relief
for areas designated as timber and/or agricultural land. Some states--such
as Oregon and Washington--also provide tax relief for areas designated as
"open spaces.” This classification is intended to preserve a variety of
natural and/or scenic resources. None of the states surveyed--Colorado,
Washington, Oregon, Wyoming and Idaho--provide tax relief to owners of
property adjacent to developments, unless such property can be classified
as timber, open space, or agricultural land for the economic purposes noted
above. Farmland in Alberta receives special tax consideration through a
similar provision. In addition, as part of a national park, the town of
Banff is leased from the federal government, and property tax relief is
provided to residents who depend or. access to the resort for their
livelihood.

An exception to the traditional notion of highest and best use of land is
Oregon's single family residence law which provides that property within a
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commercial or industrial zone, but used exclusively as a single family
residence, shall be assessed on its residential use, without consideration
of the commercial or industrial influence. Other exceptions include a tax
credit for homestead owners in Wyoming and a property tax exemption for
retired persons in Washington who are unable to pay such tax. See attached
statutes.

I am enclosing House Research Agency memorandum 88.138 (Conservation
Easements), which may be of interest to you.

I hope this information is useful. If you have questions, please call ne
at this office.

Attachments
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308.670

car companies undergoing major work including
remodeling, renovution, conversion or repairs
shall be exempt from taxation.

(2) For purposes of this section, the term
“major work™ shall include all remodeling, reno-
vation, conversion, reconversion or repairs to a
railroad car in which the total labor expended for
such work exceeds 10 work hours.

() The exemption described in subsection
(1) of this section shall apply for the period of
time in which the railroad cars are awaiting or
undergoing major work or are awaiting transpor-
tation to or from or are being transported to or
from a facility performing such major work.

(4) No exemption under subsection (1) of this
section shall be allowed unless the department is
furnished sufficient documentary information to
prove that the claimant is entitled to the exemp-
tion. [1973 c.245 §2: 1987 c.158 §48)

Note: 308.665 was enacted into law by the Legislative
Assembly but was not added to or made a part of ORS chapter
308 or any series therein by legislative action. See Preface to

Oregon Revised Statutes for further explanation.

SINGLE W%EIEYR%SIDENCE

308.670 Single family
within commercial or industrial zones
assessed at single family residence value.
Notwithstanding ORS 308.205 or 308.235, but
subject to ORS 308.232:

(1) Any land and improvements which are
within a zone allowing industrial or commercial
use or more residential density than a single
family residence zone established under ORS
215.010 to 215.190 and 215.402 to 215.438 or
227.215 to 227.300, but which are used, and have
been used for the preceding five years, exclusively
for single family residence as defined in subsec-
tion (2) of this section shall, upon compliance
with ORS 308.675, be valued at its true cash value
for single family residence and not at the true
cash value the land and improvements would
have if applied to other than single family resi-
dence.

(2) As used in ORS 308.670 to 308.685:

(@ “Owner” includes purchaser under
recorded instrument of sale.

(b) “Single family residence” means a struc-
ture designed as a residence for one family and
sharing no common wall or parcel of land with
another residence of any type and which is the
principal place of abode of the owner.

(3) The special assessment provisions of this
section shall be determined as of January 1

residences
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However, if qualified land and improvements
become disqualified prior to July 1 of the same
year, the land and improvements shall be valued
under ORS 308.23L at true cash value as defined
by law without regard to this section. ji97sc.655 si;

1977 c.679 8§1: 1981 c.804 8671

Note: 308.670 to 308.685 were enacted into Inw by the
legislative Assembly but were not added to or made a partof
ORS chapter 308 or any series therein by legislative action.
See Preface to Oregon Revised Statutes for further explana-

tion.

308.675 Application for special assess-
ment; form; contents; execution. (1) Any
owner of a single family residence entitled to
special assessment unde1ORS 308.670 must, to
secure the assessment, make application therefor
to the county assessor on or before April 1ofthe
first year in which the assessment is desired.

(2)(@ The application shall be made upon
forms prepared by the Department of Revenue
and supplied by the county assessor and shall
include information reasonably required to deter-
mine whether the special assessment shall be
allowed.

(b) The application may be signed by any one
of the following:

(A) The owner of the single family residence
land and improvements who holds an estate
therein in fee simple or for life.

(B) Any one of tenants in common or tenants
by the entirety, holding an estate in the single
family residence land and improvements in fee
simple or for life.

(C) Any person of legal age, duly authorized
in writing to sign an application on behalf of any
person described in subparagraph (A) or (B) of
this paragraph.

(D) The guardian or conservator of an owner.

(E) The purchaser of the fee simple or life
estate of an owner under a contract of sale.

(c) The assessor or the deputy of the assessor
shall not approve an application signed by a
person whose authority to sign is not a matter of
public record unless there is filed with the
assessor a true copy of the deed, contract of sale,
power of attorney or other appropriate instru-
ment evidencing the signer’s interest or author-
ity. When filed with the assessor only, the
instalment shall not constitute a public record.

(3) There shall be annexed to each applica-
tion the affidavit or affirmation of the applicant
that the statements contained therein are true.
[1975 c.655 §2; 1977 c.679 §2]

Note: See note under 308.670.
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308.680 Assessment of approved land;
notice to assessor of change in land use;
election by governing body to disqualify
property upon transfer; limitation. (1) Upon
approval of an application, the county assessor
shall assess land and improvements approved
under ORS 308.675 at the special assessment
provided in ORS 308.670 and shall also enter on
the assessment and the tax roll the notation
“potential additional tax liability" until the prop-
erty becomes disqualified for such assessment by:

(@) Notification in writing by the taxpayer to
the assessor to remove such special assessment;

(b) Sale or transfer to an ownership which
makes the property exempt from ad valorem
taxation;

() Removal of the special assessment by the
assessor upon the discovery that the property is
no longer being used for a single family residence;
or

(d) Transfer of ownership of property when
such property is subject to an ordinance which
makes subsection (2) of this section inapplicable
to such property, and the transfer occurs after the
effective date of the ordinance.

(2) (@) Except as provided in paragraph (b) of
this subsection, the sale or transfer to a new
owner or transfer by reason of death of a former
owner to a new owner or other transfer shall not
operate to disqualify property from the special
assessment provisions of ORS 308.670 to 308.685
so long as the property continues to be used
exclusively as a single family residence.

(b) This subsection shall not apply to prop-
erty if the city or county with planning and
zoning jurisdiction over such property adopts an
ordinance which makes this subsection inap-
plicable to such property. An ordinance adopted
by a city or count; mder this paragraph shall not
apply to an ent: . class of zoning districts but
shall be limited in application to property within
a single restricted geographic area within the city
or county. The city or county adopting such
ordinance shall give individual mailed notice
thereof to all owners of property within the area
receiving the special assessment within 30 days
after the effective date of the ordinance. Such
notice shall include a statement explaining the
effect of disqualification under the ordinance.

(3) When, for any reason, the property or any
portion thereof ceases to be used exclusively for a
single family residence as defined in ORS 308.670
(2), the owner at the time of the change in use
shall notify the assessor of such change prior to

the next January 1assessment date. [197s c.es5 53;.

1977 c.679 §31

Note: See note under 30H.670.

308.685 Disqualified land; additional
tax; notice to owner; cancellation of addi-
tional tax upon rezoning. (1)(@) Except as
provided in subsection (2) of this section, when-
ever property which has received special assess-
ment as a single family residence under ORS
308.670 thereafter becomes disqualified for the
assessment, the assessor shall notify the owner
thereof and there shall be added to the tax
extended against the property on the next general
property tax roll, to be collected and distributed
in the same manner as the remainder of the real
property tax, an additional tax equal to five times
(or such lesser number of times, corresponding to
the number of successive years prior to the year of
disqualification, single family residence assess-
ment was in effect for the property) the total
amount by which the taxes that would have been
imposed had the property been assessed without
regard to ORS 308.670 exceeds the taxes that
were imposed under ORS 308.670 for the assess-
ment year for which single family residence
assessment was last in effect for the property.

(b) However, if property becomes disqualifi
under ORS 308.680 (I)(d) and the property first
received the special assessment under ORS
308.670 after October 4, 1977, and prior to the
effective date of the ordinance, then the provi-
sions of paragraph (a) of this subsection shall not
apply.

(%) Whenever property which has receive
special assessment as a single family residence
under ORS 308.670 thereafter becomes dis-
qualified for 9uch assessment, and the notice
required by ORS 308.680 (3) is not given, the
assessor shall notify the owner thereof mid not-
withstanding ORS 311.220, there shall be added
to the tax extended against the property on the
next general property tax roll, to be collected and
distributed in the same manner as the remainder
ofthe real property tax, an additional tax equal to
the sum of the following:

(@ An amount equal to five times (or such
lesser number of times, corresponding to the
number of successive years prior to the assess-
ment year for which the property should have
been disqualified for special assessment as single
family residence) the total amount by which the
taxes that would have been imposed had the
property been assessed without regard to ORS
1508670 exceeds the taxes that were imposed
pursuant to ORS 308.670 for the assessment year
for which single family residence assessment was
last properly in effect for the property; and

(b) The total amount by which the taxes that
would have been imposed had the property been

141
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assessed without regard to ORS 308.670 exceeds
the taxes that were assessed for the assessment
year for which the notice should have been given
and each assessment year thereafter, together
with the interestthat would have accrued had the
amounts been placed on the tax roll in the
applicable years; and

© A penalty equal to 20 percent of
amount specified in paragraph (b) of this subsec-
tion; however, no penalty shall be imposed on any
amount attributable to interest.

(3) In cases where the designation of specially
assessed property is removed as a result of sale or
transfer to an ownership which makes it exempt
from taxation pursuant to ORS 308.680 (I)(b),
the lien for such increased taxes and interest shall
?ttach as of the day preceding such sale or trans-
er.

(4) The amount determined to be due under
subsection (1) of this section may be paid to the
tax collector prior to the completion of the next
general property tax roll, pursuant to ORS
311.370.

(5) Whenever a single family residence zone
is established which includes property which is
receiving special assessment as a single family
residence under ORS 308.670, the county
assessor and tax collector shall cancel any poten-
tial additional taxes to be collected under this
section. (1975 ¢.655 §4; 1977 c.679 §4; 1979 c.350 §8; 1985
c.524 §2]

Note: See note under 308.670.

SINGLE FAMILY DWELLING
DEFERRED MAINTENANCE
PROJECTS

308.690 “Deferred maintenance”
defined. (1) As used in ORS 308.690 to 308.700,
“deferred maintenance” means maintenance,
repairs or replacements to an existing dwelling or
portion thereof as described in subsection (2) of
this section. In no event does it mean the addition
of new construction to an existing building which
increases the number of square feet of living
space.

(2) Deferred maintenance includes mainte-
nance, repairs or replacements of the following:

(@) Broken floor joists, missing sections or
collapsed interior floors;

(b) Improperly installed or collapsing parti-
tions, loose or missing plaster;

(c) Broken or missing sash, frames or window
panes;

(d) Inadequate light or ventilation;

REVENUE AND TAXATION

(e)  Missing or defective weather stripping or
storm windows;

(0 Missing or broken doors;

(9) Collapsed or broken stairs, stairways or
stair railings*

(h) Missing or inoperative sanitary facilities;

the (i) Hazardous gas or electric installations;

(j) Leaking sinks or defective drainboards;

(k) Improperly installed, obstructed, broken
or leaking piping, drains, vents or traps;

(L) Inoperative or obsolete heating plant;

(m) Electrical insulation missing or damaged,
overloaded electrical circuits, ..nproper electrical
installations or connections;

(n) Split or buckled basement support beams,
optlaln breaks or severe settlement in basement
walls;

- (0 Inadequate exterior wall and attic insula-
tion;
(p) Open cracks or breaks in exterior building
walls;

(@) Holes or cracks through roof, defective
roof flashing or skylights;

(r) Collapsing or deteriorating chimneys;

(s) Broken or missing gutters and down-
spouts;

() Rotted fascia boards, eaves, soffits and
cornices,

(u) Collapsed or broken porch joists, columns
or railinp;

(v) Rotted or broken porch flooring;
(w) Missing or broken step treads;
(X) Exterior or interior paint; and

(y) Weatherization materials certified in
accordiance with ORS 316.088 (3). As used in this
paragraph, “weatherization materials” has the
meaning given that term by ORS 316.088 (1)(b).

(1975 c¢.355 §2; 1977 c.8U §3; 1979 c.534 §2)

Note: 308.690 to 308.700 were enacted into law by the
Legislative Assembly and were added to and made a part of
ORS chapter 308 but not added to any series therein by
legislative action. See Preface to Oregon Revised Statutes for

further explanation.

308.6C5 Application of ORS 308.690 to
308.700. ORS 308.690 to 308.700 shall apply
only to deferred maintenance of owner-occupied,
single-family dwellings performed and completed
during the period July 1, 1975, to December 31,
1982.]1975¢c35 &

Note: See note under 308.690.
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308.720 Return showing gross earn-
ings; payment of tax. Every company upon
which ntax is imposed under ORS 308.710 (2), on
or before February 1 of each year shall make a
return to the department. 1 such form and on
such blanks as the der cment may provide,
showing the amount of its gross earnings during
the calendar year preceding, the year-end number
of subscribers in each rural telephone exchange,
the pole line miles of each rural telephone
exchange and such other facts and information as
the department may require. The company shall
compute and forward with the return the tax

imposed by ORS 308.710 (2). [1957 c.628 §6]|

308.725 Examination of return by
department; apportioning tax to counties.
() The Department of Revenue shall examine
and determine the accuracy of the returns for-
warded under ORS 308.720. The department
shall thereafter apportion the amount of tax so
received among the several counties in which the
company operates rural telephone exchanges.
The part to be apportioned to a county shall bear
the same ratio to the total of the tax so received as
the number of wire miles of the rural telephone
exchanges or parts thereof in the county bears to
the total number of wire miles of all rural tele-
phone exchanges or parts thereof operated by the
company in this state. The part apportioned to
each county shall be remitted to the treasurer of
the county and shall be distributed among the
code areas of the county on the basis of wire miles
in each code area and among the districts in each
code area in the proportion that the rate of tax
levy in each district as shown by the tax levy filed
with the assessor for the year last in process of
collection bears to the total tax rate of the levies
of all such taxing bodies for such year.

(2) Whenever the department determines
that the use of wire miles under subsection (1) of
this section does not fairly apportion the tax, it
may apportion the tax to the counties in which
the property of the rural telephone exchange is
situated in such manner as the department deems
reasonable and fair. The department shall advise
each assessor of the value apportionment of the
companies’ properties within the county of the
assessor for purposes of distribution of taxes to
the taxing district in the county. (1957 c.628 s7; 1963
c.238 8§2; 1965 c.492 8§1; 1967 c.226 §1; 1969 c.595 8§12|

308.730
date; action to collect. (1) The tax imposed
under ORS 308.710 (2) shall be a debt due and
owing from the company and shall be a lien on all
the property, real and personal, of the company
on and after February 1 of each year. Interest
shall be charged and collected on any tax so

Tax as a lien; delinquenc

REVENUE AND TAXATION

imposed and not paid when due at the rate of one
percent per month or fraction of a month until
paid. The taxes so imposed shall be delinquent if
not paid within one year following the due date
thereof.

(2) The Departmentof Revenue shall enforce
collection of the tax imposed under ORS 3c3.710
(2) and immediately after the delinquency date
thereof may institute an action for the collection
of the taxes, together with interest, costs and
other lawful charges thereon. The department
shall have the benefit of all laws of this state
pertaining to provisional remedies against the
properties, either real or personal, of such com -
panies, without the necessity of filing either an
affidavit or undertaking, as otherwise provided
by law. 11957 c.628 §8; r981 c.623 85|

OPEN SPACE LANDS

308.740
to 308.790. As used in ORS 30s.740 t0 308.790,
unless a different meaning is required by the
context:

(1) “Open space land” means:

(@) Any land area so designated by an official
comprehensive land use plan adopted by any city
or county; or

(b) Any land area, the preservation of which
in its present use would:

(A) Conserve and enhance natural or scenic
resources;

(B) Protect air or streams or water supply;

(C) Promote conservation of soils, wetlands,
beaches or tidal marshes;

(D) Conserve landscaped areas, such as pub-
lic or private golf courses, which reduce air pollu-
tion and enhance the value of abutting or
neighboring property;

(E) Enhance the value to the public of abut-
ting or neighboring parks, forests, wildlife pre-
serves, nature reservations or sanctuaries or other
open space;

(F) Enhance recreation opportunities;
(G) Preserve historic sites;

(H) Promote orderly urban or suburban
development; or

y () Retain in their natural state tracts of land,
on such conditions as may be reasonably required
by the legislative body granting the open space
classification.

(2)

January 1, on which the property is to be listed

Definitions for ORS 308.740

“Current” or “currently” means as of next
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and valued by the county assessor under ORS
chapter 308.
9 !
ing the fee interest in land, except that where land
is subject to a real estate sales contract, “owner"
shall mean the contract vendee. 1971 c.493 82|

308.745 Policy. The legislature hereby
declares that it is in the best interest of the state
to maintain, preserve, conserve and otherwise
continue in existence adequate open space lands
and the vegetation thereon to assure continued
public health by counteracting pollutants and to
assure the use and enjoyment of natural resources
and scenic beauty for the economic and social
well-being of the state and its citizens. The legis-
lature further declares that it is in the public
interest to prevent the forced conversion of open
space land to more intensive uses as the result of
economic pressures caused by the assessment
thereof for purposes of property taxation at val-
ues incompatible with their preservation as such
open space land, and that assessment practices
must be so designed as to permit the continued
availability of open space lands for these pur-
poses, and it is the intent of ORS 308.740 to
308.790 to so provide. (1971 c.493 §1)

308.750 Application for open space use
assessment; contents of application; filing;
reapplication. An owner of land desiring cur-
rent open space use assessment under ORS
308.740 to 308.790 shall make application to the
county assessor upon forms prepared by the
Department of Revenue and supplied by the
county assessor. The owner shall describe the
land for which classification is requested, the
current open space use or uses of the land, and
shall designate the paragraph of ORS 308.740 (1)
under which each such use falls. The application
shall include such other information as is reason-
ably necessary to properly classify an area of land
under ORS 308.740 to 308.790 with a verification
of the truth thereof. Applications shall be made
prior to December 31, 1971, for classification for
the assessment year commencing January 1,
1972, and thereafter applications to the county
assessor shall be made during the calendar year
preceding the first assessment year for which
such classification is requested. If the ownership
of all property included in the application
remains unchanged, a new application is not
required after the first assessment year for which
application was made and approved. [1971 c.493 §3)

308.755 Submission of application for
approval of local granting authority;
grounds for denial; approval; withdrawal
of application, (li Within 10 days of filing in

“Owner" means the party or parties hay~

308.755

the office of the assessor, the assessor shall refer
each application for classification to the planning
mmission, if any, of the governing body and to
e granting authority, which shall be the county
governing body, if the land is in an unincorpo-
rated area, or the city legislative body, if it isinan
incorporated area. An application shall be acted
upon in a city or county with a comprehensive
plan in the same manner in which an amendment
to the comprehensive plan is processed by such
city or county, and by a city or county without a
comprehensive plan after a public hearing and
after notice of the hearing shall have been given
by three consecutive weekly advertisements in a
newspaper of general circulation in the city or
county, the third published at least 10days before
the hearing. Each advertisement for one or more
hearings shall be no smaller than three column by
five inches in size. In determining whether an
application made for classification under ORS
308.740 (l)(b) should be approved or disap-
proved, the granting authority shall weigh the
benefits to the general welfare of preserving the
current use of the property which is the subject of
application against the potential loss in revenue
which may result from granting the application.

(2) If the granting authority in so weighing
shall determine that preservation of the current
use of the land will:

(@ Conserve or enhance natural or scenic
resources;

(b) Protect air or streams or water supplies:

(c) Promote conservation of soils, wetlands,
beaches or tidal marshes;

(d) Conserve landscaped areas, such as public
or private golf courses, which enhance the value
of abutting or neighboring property;

(e) Enhance the value to the public of abut-
ting or neighboring parks, forests, wildlife pre-
serves, nature reservations, sanctuaries, or other
Open spaces;

(f) Enhance recreation opportunities;

(9) Preserve historic sites;

(h) Promote orderly urban or suburban devel-
opment; or

(i) Affect any other factors relevant to the
general welfare of preserving the current use of
the property;
the granting authority shall not deny the applica-

tion solely because of the potential loss in revenue
which may result from granting the application.

(3) The granting authority may approve the
application with respect to only part of the land
which is the subject of th*; application; but if any
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part of the application is denied, the applicant
may withdraw the entire application. 1971 c.493 4

308.760 Notice to assessor of approval
or denial; recording approval; assessor to
record potential additional taxes on tax
roll; appeal from denial. (1) The granting
authority shall immediately notify the county
assessor and the applicant of its approval or
disapproval which shall in no event be later than
April 1of the year following the year of receipt of
said application. An application not denied by
April 1 shall be deemed approved, and shall be
considered to be land which qualifies under ORS
308.740 to 308.790.

(2) When the granting authority determines
that land qualifies under ORS 308.740 to 308.790,
it shall enter on record its order of approval and
file 1 copy of the order with the county assessor
within 10 days. The order shall state the open
space use upon which approval was based. The
county assessor shall, as to any such land, assess
on the basis provided in ORS 308.765, and each
year the land is classified shall also enter on the
assessment roll, as a notation, the assessed value
d"such land were it not so classified.

(3) Each year the assessor shall include in the
certificate made under ORS 311.105 a notation of
the amount of additional taxes which would be
due if the land were not so classified.

(4) On approval of an application filed under
ORS 308.759, for each year of classification the
assessor shall indicate on the tax roll that the
property is being specially assessed as open space
land and is subject to potential additional taxes as
provided by ORS 308.770, by adding the notation
“open space land (potential add’l tax)”.

(5) Any owner whose application for classifi-
cation has been denied may appeal to the circuit
court in the county where the land is located, or if
located in more than one county, in that county
in which the major po.tion is located. [1971 c.493 §5)

308.765 Determination of true cash
value of open space lands. In determining the
true cash value of open space land which has been
classified as such under ORS 308.740 to 308.790,
each year the assessor shall, notwithstanding the
provisions of ORS 308.205:

(D Assume the highest and best use of the
land to be the current open space use, such as
park, sanctuary or golf course, and the assessor
shall not consider alternative uses to which the
land might be put.

(2) Value the improvements on the land, if
any, as required by ORS 308.205. [1971 c.493 6|

REVENUE AND TAXATION

308.770 Change in use of open space
land; notice to assessor; withdrawal from
classification; collection of additional
potential taxes. (1) When land has once been
classified under ORS "38.740 to 308.790, it shall
remain under such classification and it shall not
be applied to any other use than as open space
unless withdrawn from classification as provided
in subsection (2) of this section, except that if the
use as open space land changes from one open
space use to another open space use, such as a
change from park purposes to golf course land,
the owner shall notify the assessor of such change
prior to the next January 1assessment date.

(2) During any year after classification,
notice of request for withdrawal may be given by
the owner to the county assessor or assessors of
the county or counties in which such land is
situated. The county assessor or assessors, as the
case may be, shall withdraw such land from such
classification, and immediately shall give written
notice of the withdrawal to the granting authority
that classified the land; and additional real prop-
erty taxes shall be imposed on such land in an
amount equal to the total amount of potential
additional taxes computed under ORS 308.760
() during each year in which the land was
classified, together with interest at the rate of
two-thirds of one percent a month, or fraction of
amonth, from the dates on which such additional
taxes would have been payable had the land not
been so classified, limited to a total amount not in
excess of the dollar difference in the value of the
land as open space land for the last year of
classification and the market value under ORS
308.205 for the year of withdrawal.

(3) If the owner fails to give the notice
required under subsection (1) of this section
during the period of classification, upon with-
drawal under subsection (2) of this section, the
assessor shall add to the tax extended against the
land previously classified, an amount, if any,
equal to the additional taxes that would have
been collected had the assessor valued the classi-
fied land on the basis of the changed open space
use, together with interest at the rate of two-
thirds of one percent a month, or fraction of a
month, from the dates on which such additional
taxes would have been payable. [1971 c.493 §7]

308.775
use changed; notice to granting authority;
imposition of additional taxes; interest;
penalty; exception in case of certain sale of
land. (2) When land which has been classified
and assessed under ORS 308.740 to 308.790 as
open space land is applied to some use other than
as open space land, except through compliance

146

W ithdrawal by assessor when
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with ORS 308.770 (2), or except as a result of the
exercise of the power of eminent domain, the
owner shall within 60 days thereof notify the
county assessor of such change in use. The
assessor or assessors shall withdraw the land from
classification and immediately shall give written
notice of the withdrawal to the granting authority
that classified the land; and additional real prop-
erty taxes shall be imposed upon such land in an
amount equal to the amount that would have
been due under ORS 308.770 if notice had been
given by the owner as of the date of withdrawal,
plus a penalty equal to 20 percent of the amount
so determined.

(2 Ifno notice is given as required by subsec-
tion (1) of this section, the assessor, upon discov-
ery’ of the change in use, shall compute the
amount of taxes, penalty and interest described in
subsection (1) of this section, as though notice
had been given, and shall add thereto an addi-
tional penalty equal to 20 percent of the total
amount so computed, for failure to give such
notice.

(3) The limitation described in ORS 308.770
(2) applies only to the computation of taxes and
interest, and not to the penalties described in
subsections (1) and (2) of this section.

(4) The provisions of subsections (1) and (2)
of this section shall not apply in the event that
the change in use results from the sale ofa least 50
percent of such land classified under ORS
308.740 to 308.790 within two years after the
death of the owner. (971 c.493 ss)

308.780 Prepayment of additional
taxes; extending taxes on tax roll; collec-
tion; distribution. (1) The amount determined
to be due under ORS 308.770 or 308.775 may be
paid to the tax collector prior to the completion of
the next general property tax roll, pursuant to
ORS 311.370.

(2) The amounts under ORS 308.770 or
308.775 shall be added to the tax extended against
the land on the next general property tax roll, to
be collected and distributed in the same manner
as the remainder of the real property taxes. 1971

c.493 §9: 1979 ¢.350 §9]

308.785 Reports from owner to
assessor; effect of failure of owner to make
report upon request. The assessor shall at all
times be authorized to demand and receive
reports by registered or certified mail from
owners of land classified under ORS 308.740 to
308.790 as to the use of the same. If the owner
shall fail, after 90 days’ notice in writing by
certified mail to comply with such demand, the
assessor may immediately withdraw the land

308.805

from classification, give written notice to the
granting authority of the withdrawal, and apply
the penalties provided in ORS 308.770 and
308775 (1971 c.493 |10

308.790
Department of Revenue of the State of Oregon
shall make such rules and regulations consistent
with ORS 308.740 to 308.790 as shall be neces-
sary or desirable to permit its effective admin-
istration. (1971 c.493 §11]

GROSS EARNINGS TAX ON MUTUAL
OR COOPERATIVE DISTRIBUTION
SYSTEMS

308.805 Mutual and cooperative elec-
tric distribution systems subject to tax on
gross earnings. (1) Every association of per-
sons, wholly mutual or cooperative in character,
whether incorporated on unincorporated, the
principal business of which is the construction,
maintenance and operation of an electric trans-
mission and distribution system for the benefit of
the members of such association without intent
to produce profit in money and which has no
other principal business or purpose shall, in lieu
of all other taxes on the transmission and dis-
tribution lines, pay a tax on all gross revenue
derived from the use or operation of transmission
and distribution lines (exclusive of revenues from
the leasing of line', to governmental agencies) at
the rates prescr.oed by ORS 308.807. The tax
shall not apply to or be in lieu of ad valorem
taxation on any property, real or personal, which
is not part of the transmission and distribution
lines of such association.

(2) Tht/ Department of Revenue, pursuant to
ORS 308.505 to 308.655, shall assess for ad val-
orem taxation all the real and personal property
of such associations which I1s not a part of
“transmission and distribution lines," as defined
in subsection (3) of this section. All other prop-
erty subject to ad valorem taxation shall be
assessed in the manner otherwise provided by
law, by the assessor of the county in which such
property has a tax situs.

(3) As used in ORS 308.805 to 308.820:

€)) “Transmission and distribution lines"

shall include all property that is energized or
capable of being energized or intended to be
energized, or that supports or is integrated with
such property. This includes, but is not limited
to, substation equipment, fixtures and frame-
work, poles and the fixtures thereon, conductors,
transformers, services, meters, street lighting
equipment, easements for rights of way, generat-
ing equipment, communication equipment,

Rules and regulations. The
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§ 39-1-20% Home owner’stax credit.

(@ Subject to subsection (g) of this section, a person who occupies a
specified homestead as his home and principal residence is entitled to a
property tax credit in the amount provided by subsection (d) or (e) of this
section. No more than one (1) home owner’s tax credit shall be allowed on the
same piece of property during any year.

(b) A person who wishes to claim a home owner’ tax credit shall file a
claim under penalties of perjury with the county assessor on or before the
fourth Monday in May on forms provided by the department of revenue and
taxation. The forms may be mailed to property owners and may be published
in a newspaper by county assessors and the mailed or published form may be
filled out and returned by mail or in person to county assessors. The applicant
shall list the property claimed to be subject to the tax credit, state that the
property is the principal place of residence of the applicant and state that no
other home owner’ claims have been or will be submitted by the applicant
during t.he remainder of the calendar year. False claims are punishable as
provided by W.S. 6-5-303.

(© In completing the assessment roll of the county the county assessor
shall indicate the assessed value used as a base for computation of the home
owner’s tax credit and the county treasurer shall collect from the property
owner the amount of tax due minus the amount of tax credit allowed. On or
before September 1, county assessors shall certify the credits granted
pursuant to this section to the state tax commission. On or before October 1
the state treasurer out of funds appropriated for that purpose shall reimburse
each county treasurer for the amount of taxes which would have been
collected if the property tax credit had not been granted. The county treasurer
shall distribute to each governmental entity the actual amount of revenue lost
due to the tax credit.

(d) The tax credit under subsection (a) of this section is one thousand four
hundred sixty dollars ($1,460.00) times the mill levy to be applied against the
property if the dwelling and land, not to exceed two (2) acres on which the
dwelling is located, have a combined assessed value of less than three
thousand nine hundred dollars ($3,900.00), or five hundred ninety dollars
($590.00) times the mill levy to be applied against the property if the dwelling
and land, not to exceed two (2) acres on v/hich the dwelling is located, have a
combined assessed value of at least three thousand nine hundred dollars
($3,900.00) but less than five thousand eight hundred fifty dollars ($5,850.00)
and if:

(i) The dwelling and land on which the dwelling is located are owned
by the same person or entity; and

(i) The dwelling has been occupied in Wyoming since the beginning
of the calendar year by the applicant.

(e) The tax credit under subsection (a) of this section is five hundred
ninety dollars ($590.00) times the mill levy to be applied against the property
if:

14
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S P-1-24 GENERAL PROVISIONS § 30-1-204

(i) The dwelling has an assessed value of less than five thousand eight

hundred fifty dollars ($5,850.00); and

(i) The land on which the dwelling is located is not owned by the
same person or entity owning the dwelling; and

(iii) The dwelling has been occupied in Wyoming since the beginning
of the calendar year by the applicant.

() Asused in this section:

(i) "Applicant” means:

(A) A person who occupies and owns a homestead either solely or
jointly with his spouse;

(B) A person who occupies a homestead as a vendee in possession
under a contract of sale;

(© A person who occupies a homestead owned by a corporation
primarily formed for the purpose of farming or ranching if the person
is a shareholder or is related to a shareholder of the corporation; or

(D) A person who occupies a homestead owned by a partnership
primarily formed for the purpose of farming or ranching if the person
is a partner or is related to a partner in the partnership.

(i) "Dwelling" means a house, trailer house, mobile home, transport-
able home or other dwelli .g place.

(9) Every person or entity holding an escrow for the payment of taxes on
property owned by another shall notify the owner of the property of the
amount of home owner’ tax credit allowed to the owner under this section
annually on or before October 1

(h)y The home owner’s tax credit authorized by this section is allowed
during a fiscal year only if the legislature has appropriated monies [that] the
state tax commission determines to be necessary to reimburse all local
governments for tax losses created by this section during that fiscal year.
When it appears to the state treasurer that the monies appropriated are
insufficient to reimburse the counties as provided herein, the money available
shall be prorated among the counties at an amount less than one hundred
percent (100%).

() The purpose of this sec*ion is to provide general property tax relief for
certain persons who own their residences through a system of tax credits and
general fund appropriations. The reiief provided is to offset in part the general
tax burden. Thus, the tax relief provided is determined by reference to
property tax assessment and collection mechanisms but is not limited to
property tax relief nor formulated upon legislative power to relieve such
taxes. It is for the general relief of taxes and grounded upon general

legislative power. In adopting this method of reimbursement of property taxes
and providing that no local government shall incur any loss of property tax
revenue under subsection (h) of this section, any bond issues or other matters
relying upon the assessed value of a local government for computation shall
be predicated upon the assessed value of the local government before
computation of tax credits under this section. (Laws 1979, ch. 163, § 1; 1980,
ch. 41,8 1,1982,ch. 7,8 1; 1983,ch. 148,8 1;1984,ch. 64,8 200; 1985,ch.6,

§ 1.

15

mm



§ 39-1-301

Cross reference*. — As
commission, see § 39-1-302.

The 1984 amendment, effective July 1,
1984, in subsection (d) substituted "six thou-
Band one hundred sixty dollars ($6,160.00)” for
"eight thousand one hundred sixty dollars
($8,160.00)" in two places and substituted
"eight thousand two hundred dollars
($8,200.00)" for "ten thousand two hundred
dollars ($10,200.00)".

The 1985 amendment rewrote subsections
(d) and <e) to the extent that a detailed
comparison would be impracticable.

Laws 1985, ch. 6, 5 3, makes the ac- effective

toWyomingtax

ARTICLE 3.

Cross references. — As to county board of
equalization, see § 39-2-302. As to state board

WYOMING STATUTES 1977

STATE ADMINISTRATIVE

§ 39-1-302

immediately upon completion of all acta neccs-
sary for a bill to become law as provided by art.
4, 58, Wyo. Const. Approved February 8.
1985.

Editor’s notes. — There is no subsection (i)

in this section as it appears in the printed acta.

Appropriations. — Laws 1985. ch. 6., § 2,
reads: "There is appropriated to the stale
treasurer from the general fund the sum of six
million dollars ($6,000,000.00) or as much
thereof as may be necessary to reimburse
taxing entities for lost revenues as by lew
prov:ded. The tax credit authorized by this act
applies to the 1985 tax year."

PROVISIONS

Am. Jur. 2d, ALR and C.J.S. references,

_ Estoppel of state or local government in tax

of equalization, see art. 15, 8§88 9, 10, Wyo.
Const.

matters, 21 ALR4th 573.

§ 39-1-301. Departmentcreated.

The department of revenue and taxation is created. (Laws 1973, ch. 248,
§ 1;1977,ch. 45, § 1)

Law reviews. — For comment, "Competi-
tive Bidding on Public Works in Wyoming:

Determination of Responsibility and Prefer-
ence,” see XI Land & Water L. Rev. 243 (1976).

§ 39-1-302. Appointmentofcommissioners; appointment, of

division adm inistrators; additional employees.

(@ The governor shall appoint, with senate confirmation, three (3) tax
commissioners who are the department’ executive and administrative heads.
Not more than two (2) commissioners may be members of the same political
party. Each appointment of the tax commissioners shall be for a six (6) year
term. The three (3) commissioners shall compris»the Wyoming tax commis-
sion as well as the state board of equalization. The commission, with the
approval of the governor, may appoint administrators as needed for the
divisions of the department. The commission may employ professional,
technical and other employees to work in any of the divisions. The commission
may formulate the policies and programs to be carried out by the department
through its respective divisions and adopt suitable rules and regulations to
implement the administration of this act pursuant to the provisions of the
Wyoming Administrative Procedure Act [88 16-3-101 through 16-3-115],

(b) The commissioners shall elect a chairman and a vice-chairman who
shall serve for two (2) years. (Laws 1973, ch. 248, § 1, 1975, ch. 17, § 1; 1977,
ch. 45, 8 1)
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C.J.S. Taxation § 281 et seq.

84.36.370. Repealed by Laws 1974, Ex.Sess.,ch. 182, § 6. eff. May 5,1974

Laws 1971, Ex.Sess., ch. 288, § 4
Laws 1972, Ex.Sess., ch. 126,8§ 1
Laws 1973, 1st Ex.Sess., ch.98, § 1
See, now, 8§ 84.36.381 to 84.36.389.

The repealed section, relating to ex-
emptions from percentage of residential
property tax for qualified owners, was
derived from:

Ji4.36.379.

The legislature finds that the property tax exemption authorized by
Article V11, section 10 of the state Constitution should be made available on
the basis of a retired person's ability to pay property taxes. The legisla-
ture further finds that the best measure of a retired person's ability to pay
taxes is that person's disposable income as defined in RCW 84.36.383(6).

Enacted by Laws 1980, ch. 185, § 3,

Residences—Property tax exemption—Findings

this 1980 act" refers to § 84.36.379 and
to the 1980 amendments to 88 84.36.331
and 84.36.383.

Applicability—Laws 1980, ch. 185:
“Except for the amendment to
§ 84.36.381(2) by this 1980 act, sections
3 through 5 of this 1980 act are effective
for property taxes due in 1982 and there-
after.” [Laws 1980, ch. 185, § 7.] The
reference to "sections 3 through 5 of

Library References
Taxation <*=219.
C.J.S. Taxation § 240 et seq.

84.36.380. Repealed by Laws 1974, Ex.Sess., ch. 182, § 6

The repealed section, providing defini- Laws 1971, Ex.Sess., ch. 288, § 5, as
tions, procedures, and penalties applica- amended by Laws 1972, Ex.Sess., ch.
ble to owners claiming residential prop- 126, § 3.
erty tax exemption, was derived from See, now, 8§ 84.36.381 to 84.36.389.

cotenants shall be deemed to be owned by each spouse or coUmant, and any
lease for life shall be deemed a life estate;

@ The person claiming the exemption must have been sixty-one years of
age or older on January 1st of the year in which the exemption claim is
filed, or must have been, at the time of filing, retired from regular gainful
employment by reason of physical disability: Provided, That any surviving
spouse of a person who was receiving an exemption at the time of the
person's death shall qualify if the surviving spouse is fifty-seven years of
age or older and otherwise meets the requirements of this section;

(4) The amount that the person shall be exempt from an obligation to
pay shall be calculated on the basis of combined disposable income, as
defined in RCW 84.36.383. If the person claiming the exemption was
retired for two months or more of the preceding year, the combined
disposable income of such person shall be calculated by multiplying the
average monthly combined disposable income of such person during the
months such person was retired by tv/elve.

(5)(a) A person who otherwise qualifies under this section and has a
combined disposable income of eighteen thousand dollars or less shall be
exempt from all excess property taxes; and

(b)(i) A person who otherwise qualifies under this section and has a
combined disposable income of fourteen thousand dollars or less but
greater than twelve thousand dollars shall be exempt from all regular
property taxes on the greater of twenty-four thousand dollars or thirty
percent of the valuation of his or her residence, but not to exceed forty
thousand dollars of the valuation of his or her residence; or

(i) A person who otherwise qualifies under this section and has
combined disposable income of twelve thousand dollars or less shall be
exempt from all regular property taxes on the greater of twenty-eight
thousand dollars or fifty percent of the valuation of his or her residence.

Enacted by Laws 1974, Ex.Sess., ch. 182, § 1, eff. May 5, 1974. Amended by Laws
1975, 1st Ex.Sess., ch. 291, § 14, eff. July 2,1975; Laws 1977, Ex.Sess., ch. 268, § 1,
eff. June 15, 1977; Laws 1979, Ex.Sess., ch. 214, § 1, eff. June 4, 1979; Laws 1980,
ch. 185, § 4; Laws 1983, 1st Ex.Sess., ch. 11. § 2, eff. May 11, 1983; Laws 1983,1st

84.36.381.

A person shall be exempt from any legal obligation to pay all or a portion
of the amount of excess and regular real property taxes due and payable in
the year following the year in which aclaim is filed, and thereafter, in
accordance with the following:

Residences—Property tax exemptions— Qualifications

(1) The property taxes must have been imposed upon a residence which
was occupied by the person claiming the exemption as a principal place of
residence as of January 1st of the year for which the exemption is claimed:
Provided, That any person who sells, transfers, or is displaced from his or
her residence may transfer his or her exemption status to a replacement
residence, but no claimant shall receive an exemption on more than one
residence in any year: Provided further, That confinement of the person
to a hospital or nursing home shall not disqualify the claim of exemption if
the residence is temporarily unoccupied or if the residence is occupied hy a
spouse and/or a person financially dependent on the claimant for support;

(2) The person claiming the exemption must have owned, at the time of
filing, in fee, as a life estate, or by contract purchase, the residence on
which the property taxes have been imposed or if the person claiming the
exemption lives in a cooperative housing association, corporation, or part-
nership, such person must own a share therein representing the unit or
portion of the structure in which he or she resides. For purposes of this
subsection, a residence owned by a marital community or owned by
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Ex.Sess., ch. 11, § 5, eff. Jan. 1, 1984; Laws 1987, ch. 301, § 1

Applicability—Laws 1987, ch. 301;
"This act shall be effective for taxes
levied for collection in 1989 and there-
after." [Laws 1987, ch. 301,§ 2.]

Intent—Laws 1983, 1st Ex.Sess., ch.
11: "The legislature finds that inflation
has significant detrimental effects on
the senior citizen property tax relief pro-
gram. Inflation increases incomes with-
out increasing real buying power. Infla-
tion also raises the values of homes, and
thus the taxes on those homes. This act
addresses the problem of inflation in two
ways. First, the assessed value exemp-
tion is tied to home value so it will
increase as values rise.  Secondly,
though the income of must senior citi-
zens does not keep pace with inflation, it
is the legislature’s intent that inflation-
ary increases in incomes will not result
in program disqualification. Therefore,
the income levols are adjusted to reflect
the forecasted increase in inflation. The

legislature also recommends that similar
adjustments be examined by future leg-
islatures." [Laws 1983,1st Ex.Sess., ch.
11. § 1]

Applicability—Laws 1S83, 1st Ex.
Seas., ch. 11: “This act applies to taxes
first due in 1984 and thereafter.”
[Laws 1983, 1st Ex.Sess., ch. 11, § 7.]

Effective dates—Lavrs 1983, 1st Ex.
Sess., ch. Il: "This act is necessary for
the immediate preservation of the public
peace, health, and safety, the support of
the state government and its existing
public institutions, and shall take effect
immediately, except sections 5 and 6 of
this act shall take effect January 1,
1984." [Laws 1983, lot Ex.Sess.,ch. 11,
} 8] "SectionB 6 and 6 of this act”
refer to the amendments to 5§ 84.86.881
and 84.36.385 by Laws 1983, 1st EX.
Seas., ch. 11, )§ 5 and 6, respectively,
Expect for "sections 5 and 6 of thia act,1
the effective date of “this act,” Laws
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I'KIl, 1st Ex.Soss., rli. 11, including the
muendmrnts in KI JIti.MXI ;md HLIHi..
JIVS by I-uws IlIHtt, 1st Ex.Sess., ch. II,
88 2 and 3, is May 11, 1983.

Applicability—Laws 1980, ch.
See No., following § 84.36,379.

Applicability—Laws 1979, Ex.Sess.,
ch. 214: "The exemption created by sec-
tions 1 through 4 of this act shall be
effective starting with property taxes
levied in calendar year 1979 for collec-
tion in calendar year 1980. The former
exemption created by the law amended
shall continue to be effective with re-
spect to properly taxes levied in calen-
dar year 1978 for collection in calendar
year 1979. [Laws 1979, Ex.Sess., ch.
214, § 10.) "jSJections 1 through 4 of
this act" consist of the amendments by
Laws 1979 Ex.Sess., ch. 214 to §§ S4.36!-
381, 84.36.383, 84.36.385, and 84.36.389.

Effective dates—Severability—Laws
1975, 1st Ex.Sess., ch. 291: See Histori-
cal Note following § 82.04.050.

Severability—Laws 1971. EXx.Sess,,
ch. 182: "If any provision of this 1974
amendatory act, or its application to any
person or circumstance is held invalid,
the remainder of the act, or the applica-
tion of the provision to other persons or
circumstances is not affected.” (Laws
1974, Ex.Sess., ch. 182, § 8.)

185:

Cross References

Parks and recreation commission, au-
thority to grant senior citizen’s pass to
persons qualifying for property tax ex-
emption  under this section, see
§ 43.51.055.

Senior citizens, reduced utility rates
for low income senior citizens, income
not to exceed amount specified in provi-
sion of this section, see § 74.38.070.

Library References

Taxation <3=219.
C.J.S. Taxation § 240 et seq.

WESTLAW Electronic Research

See WESTLAW Electronic Research
Guide following the Preface.

8-1.36.383. Residences— Definitions

As used in RCW 84.36.381 through
clearly indicates a different meaning:

Attorney General's Opinions

lInlli because of a luck of statutory
authority and possible constitutional ob-
jections under Washington Constitution,
Article VIII, section 7, a county trans-
portation authority may not directly re-
duce or eliminate fares only for (a) sen-
ior citizens, a category being created
only on the basis of age, or (b) students
attending public schools except (in the
latter case) through an interlocal cooper-
ation act agreement with participating
school districts; likewise, although such
action would not be constitutionally ob-
jectionable in the case of low income
citizens or the handicapped, a county
transportation authority presently lacks
the requisite statutory authority to re-
duce or to entirely eliminate fares for
those individuals.  Op.Atty.Gen.1980,
No. 25

Neither Const. Art. 7, § 10 nor such
implementing legislation as is contained
in § 84.36.381 et seq., qualify an individ-
ual for a property tax exemption with
respect to a "residence occupied by a
share owner under a cooperative hous-
ing association agreement [which] is not
owned by the association, but is leased
by the association from a third party
pursuant to a long term lease". Op.
Atty.Gen.1979, L.O. No. 24.

Obligation of grantees from senior cit-
izens (who timely claim tax exemption
and pay "first half" of taxes] to pay
one-half of original amount levied. Op.
Atty.Gen,1972, No. 23.

Inclusion of all of applicant's income
from federal civil service or railroad re-
tirement pension in computing income
for purposes of exemption provided by
this statute. Op.Atty.Gen.1972, No. 10.

Property taxpayers' disqualification
for tax exemption [granted by § 4,
Chapter 288, Laws 1971,1st Ex.Sess,] on
receiving income causing reduction of
federal social security benefits; effect of
amended federal legislation. Op.Atty.
Gen.1971, No. 27.

Termination of exemption when per-
son entitled thereto dies or sells proper-
ty before taxes become payable. Op.
Atty.Gen.1971, No. 31.

84.36.389, except where the context

(1) The term "residence" shall mean a single family dwelling unit wheth-
er such unit be separate or part of a multiunit dwelling, including the land

on which such dwelling stands not to exceed one acre.

The term shall also

include a share ownership in a cooperative housing association, corporation,
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rnorcim i iaac,3 A tfh.3B3
or partnership if the person claiming exemption can establish that his or
her share represents the specific unit or portion of such structure in which
he or she resides. The term shall also include a single family dwelling
situated upon lands the fee of which is vested in the United States or any
instrumentality thereof including an Indian tribe or in the state of Wash-
ington, and notwithstanding the provisions of RCW 84.04.080, 84.04.090 or
84.40.250, such a residence shall be deemed real property.

(2) The term "real property" shall also include a mobile home which has
substantially lost its identity as a mobile unit by virtue of its being fixed in
location upon land owned or leased by the owner of the mobile home and
placed on a foundation (posts or blocks) with fixed pipe, connections with
sewer, water, or other utilities: Provided, That a mobile home located on
land leased by the owner of the mobile home shall be subject, for tax
billing, payment, and collection purposes, only to the personal property
provisions of chapter 84.56 RCW and RCW 84.60.040.

(3) The term "preceding calendar year" shall mean the calendar year
preceding the year in which the claim for exemption is to be made.

(4) "Department” shall mean the state department of revenue.

(5) "Combined disposable income" means the disposable income of the
person claiming the exemption, plus the disposable income of his or her
spouse, and the disposable income of each cotenant occupying the residence
for the preceding calendar year, less amounts paid by the person claiming
the exemption or his or her spouse during the previous year for the
treatment or care of either person in a nursing home.

(6) “Disposable income" means adjusted gross income as defined in the
federal internal revenue code, as amended 1prior to January 1, 1980, plus
all of the following items to the extent they are not included in or have
been deducted from adjusted gross income:

(a) Capital gains;

(b) Amounts deducted for loss;

(¢) Amounts deducted for depreciation;

(d) Pension and annuity receipts;

(e) Military pay and benefits other than attendant-care and medical-aid
payments;

(f) Veterans benefits other
ments;

(g) Federal social security act2 and railroad retirement benefits;

than attendant-care and medical-aid pay-

(h) Dividend receipts; and

(i) Interest received on state and municipal bonds.

(7) "Cotenant" means a person whoresides withthe person
exemption and who has an ownershipinterest inthe residence.
Enacted by Laws 1974, Ex.Sess., ch. 182, § 2, eff. May 5, 1974. Amended by Laws
1975,1st Ex.Sess., ch. 291, 8 15, eff. July 2, 1975; Laws 1979, Ex.Sess., eh. 214, § 2,
eff. June 4, 1979; Laws 1980, ch. 185, § 5; Laws 1983, 1st Ex.Sess., ch. 11, § 4, eff.
May 11, 1983; Laws 1985, ch. 395, § 3; |*ws 1987, ch. 155, § 2.

126 U.S.C.A. § 1et seq.

242 U.S.C.A. 8 301 et seq.

claiming the

Applicability—LAWS 1980, cn. 18

Intent — Applicability — Effective

dates — Laws 1983, 1st Ex.Sess., ch. 11: See Historical Note following
See Historical Notes following g g4 35379
} 84.36.381.
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Applicability—Il,aw.s 1y7H. EXx.Scan.,
ch. 21-I: See Historical Note following
§ 84.36.381.

Effective dotes—Severubility—Law*
1975, 1st Ex.Sess., ch. 291: See Histori-
cal Note following § 82.04.050.

Library References
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WESTLAW Electronic Research
See WESTLAW Electronic Research
Guide following the Preface.

Attorney Gencrul's Opinions

Wilieru but only where u mobile home
is permanently affixed to realty so as to
constitute un improvement, and the bona
fide purchaser, encumbrancer, or con-
tract buyer has acquired an interest in
the real estate upon which it iB located
prior to the time the mobile home is
assessed, the proviso to the st id sen-
tence of RCWA 84.40.080 will . ;ly so
as to prevent an omitted property as-
sessment. Op.Atty.Gen.1980, No. 4.

Residences—Claim for exemption—Forms—Change of sta-
tus—Publication and notice of qualifications and manner
of making claims

84.36.385.

A claim for exemption under RCW 84.36.381 as now or hereafter amend-
ed, shall be made and filed between January 2 and July 1 for exemption
from taxes payable the following year and thereafter and solely upon
forms as prescribed and furnished by the department of revenue.

A person granted an exemption under RCW 84.36.381 shall inform the
county assessor of any change in status affecting the person's entitlement
to the exemption on forms prescribed and furnished by the department oi
revenue.

If the assessor finds that the applicant does not meet the qualifications
as set forth in RCW 84.36.381, as now or hereafter amended, the claim or
exemption shall be denied but such denial shall be subject to appeal under
the provisions of RCW 84.48.010(5), If the applicant had received exemp-
tion in prior years based on erroneous information, the taxes shall be
collected subject to penalties as provided in RCW 84.40.130 for a period of
not to exceed three years.

The department and each local assessor is hereby directed to publicize

the qualifications and manner of making claims under RCW 84.36.381
through 84.36.389, through communications media, including such paid
advertisements or notices as it deems appropriate. Notice of the qualifica-
tions, method of making applications, the penalties for not reporting a
change in status, and availability of further information shall be included
on or with property tax statements and revaluation notices for all resi-
dential property including mobile homes, except rental properties.
Enacted by Laws 1974, ch. 182, § 3, eff. May 5, 1974, Amended by Laws 1977,
Ex.Sess., ch. 268, § 2, eff. June 15, 1977, Laws 1979, EX.Sess., ch. 214, § 3, eff. June
4, 1979; Laws 1983, 1st Ex.Sess., ch. 11, § 3, eff. May 11, 1983; Laws 1983, 1st
Ex.Sess., ch. 11, § 6, eff. Jan. 1, 1984.

Intent — Applicability — Effective
dates — Laws 1983, lat Ex.Sess,, ch. II;
See Historical Notes following
§ 84.36.381.

Applicability—Lows 1979, Ex.Sess.,
ch. 214: Sec Historical Note following
§ 84.36.381.

Library References
Taxation <£=251.
C.).S. Taxation §§ 304, 305.

Reaidencep— Claimants—Penalty for falsification—Reduc-
tion by remainderman

84.36.387.

(1) All claims for exemption shall be made and signed by the person

entitled to the exemption, by his or her attorney in fact or in the event the
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residence of such person is under mortgage or purchase contract requiring
accumulation of reserves out of which the holder of the mortgage or
contract is required to pay real estate taxes, by such holder or by the
owner, either before two witnesses or the county assessor or his deputy in
the county where the real property is located; Provided, That if a claim for
exemption is made by a person living in a cooperative housing association,
corporation, or partnership, such claim shall be made and signed by the
person entitled to the exemption and by the authorized agent of such

cooperative.

(2) If the taxpayer is unable to submit his own claim, the claim shell be
submitted by a duly authorized agent or by a guardian or other person
charged with the care of the person or property of such taxpayer.

(3) Any person signing a false claim with the intent to defraud or evade
the payment of any tax shall be guilty of the offense of perjury.

(4) The tax liability of a cooperative housing association, corporation, or
partnership shall be reduced by the amount of tax exemption to which a
claimant residing therein is entitled and such cooperative shall reduce any
amount owed by the claimant to Lhc cooperative by such exact amount of
lax exemption or, if no amount be owed, the cooperative shall make
payment to the claimant of such exact amount of exemption.

(5) A remainderman or other person who would have otherwise paid the
tax on real property that is the subject of an exemption granted under
RCW 84.36.381 for an estate for life shall reduce the amount which would
have been payable by the life tenant to the remainderman or other person
to the extent of the exemption. If no amount is owed or separately stated
as an obligation between these persons, the remainderman or other person
shall make payment to the life tenant in the exact amount of the exemp-
tion.

Enacted by Laws 1974, Ex.Sess., ch. 182, § 4, eff. May 5, 1974. Amended by Laws
1975, 1st Ex.Sess., ch. 291, § 16, eff. July 2, 1975; Laws 1980, ch. 185, § 6.

Library References
Taxation «=839.
C.J.S. Taxation § 1026.

Effective dates—Severability—Laws
1975, 1st EX.Sess., ch. 291: See Histori-
cal Note following § 82.04.050.

Residences—Rules and regulations—Audits— Confidentiality
—Criminal penalty

(1) The director of the department of revenue shall adopt such rules and
regulations and prescribe such forms as may be necessary and appropriate
for implementation and administration of this chapter subject to chapter
34.04 RCW, the administrative procedure act.

(2) The department may conduct such audits of the administration of
RCW 84.36.381 through 84.36.389 and the claims for exemption filed
thereunder as it considers necessary. The powers of the department under
chapter 84.08 RCW apply to thesp audits.

(3) Any information or facts concerning confidential income data ob-
tained by the assessor or the department, or their agents or employees,
under subsection (2) of this section shall be used only to administer RCW
84.36.381 through 84.36.389. Notwithstanding any provision of law to the
contrary, absent written consent by the person about whom the informa-
tion or facts have been obtained, the confidential income data shall not be
disclosed by the assessor or tire assessor’s agents or employees to anyone
other than the department or the department's agents or employees nor by
the department or the department's agents or employees to anyone other
than the assessor or the assessor's agents or employees except in a judicial
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proceeding pertaining lo the taxpayer's entitlement to the tax exemption
under RCW 84.36.381 through 84.36,389. Any violation of this subsection
is a misdemeanor.

Enacted by Laws 1974, Ex.Sess., ch. 182, § 5. eff. May 5, 1974. Amended by Laws
1979, Ex.Sess., ch. 214, § 4, eff. June 4, 1979.

Applicability—Laws 1979, Ex.Sess.,
ch. 214: See Historical Note fallowing
§ 84.36.381.

Library References
Taxation «=219.
C.J.S. Taxation § 240 et seq.

84.36.400.

Any physical improvement to single family dwellings upon real property
shall be exempt from taxation for the three assessment years subsequent
to the completion of the improvement to the extent that the improvement
represents thirty percent or less of the value of the original structure. A
taxpayer desiring to obtain the exemption granted by this section must file
notice of his intention to construct the improvement prior to the improve-
ment being made on forms prescribed by the department of revenue and
furnished to the taxpayer by the county assessor: Provided, That this
exemption cannot be claimed more than once in a five-year period.

The department of revenue shall promulgate such rules and regulations
as are necessary and convenient to properly administer the provisions of
this section.

Enacted by Laws 1972, Ex.Sess., ch. 125, § 3.

Improvements to single family dwellings

c 1*V»

Provided, That the exemption under this section shall not upply lo uny such

leasehold

interests which are a part of operating properties of public

utilities subject to assessment under chapter 84.12 RCW nor be construed
to modify the provisions of RCW 84.40.230.

Enacted by Laws 1975-76, 2nd Ex.Sess., ch. 61, § 14, eff. March 1, 1976. Amended
by Laws 1979, Fx.Sess., ch. 196, § 10, eff. July 1, 1979.

Effective dote—Laws 1979, Ex.Sess.,
cbh. 196: See Historical Note following
§ 82.04.240.

Effective date—Severability—Laws
1975-76, 2nd Ex.Sess., ch. 61: See
88 82.29A.900, 82.29A.910.

CroBs References

Cancellation of taxes levied for collec-
tion in 1976, see § 82.29A.150.

Leasehold excise tax, exemptions, see
§ 82.29A.130.

Taxation of improvements not defined
as contract rent, see § 82.29A.160.

Library References
Taxation «=241.1(3).
C.J.S. Taxation § 282 et seq.

WESTLAW Electronic Research
See WESTLAW Electronic Research
Guide following the Preface.

Attorney General's Opinions

non-Indian, under subd.(8) of this sec-
tion. Op.Atty.Gen.1974, No. 8.

"Renegotiation,” with respect to tax-
able leasehold interests in property
owned by state or its political subdivi-
sions, as not including mutually agreed
on changes in the lease during its term
that are not part of any extension or
renewal. Op.Atly.Gen.1973, No. 17.

Notes of Decislonti

For purposes of applying RCW 44.04.-
080, which defines leasel olds person-
alty and also includes an personalty any
improvements to realty titled in the
name of the United States, non-Indian
owned leaseholds on tribal real property
and removable improvements installed
by the holder of a leasehold interest are

Severability—Laws 1972, Ex.Sess.,
ch. 125: See Historical Note following
§ 84.40.045.

84.36.410.
The repealed section, establishing pro-

cedure and rules under which solar ener-
gy systems may be exempted from prop-

Library References
Taxation <*=220.
C.J.S. Taxation § 249.

Repealed by Laws 1980, ch. 155, § 7, eff. April 1, 1980

erty tax, was derived from Laws 1977,
Ex.Sess., ch. 384, § 1

personal property and taxable as such

exemption with respect to lime "renego- Chief Seattle Properties, Inc. v. Kitsap
tiated”; requirements for exemption of County (1975) 86 Wash.2d 7. 541 P.2d

leasehold interest granted by Indian to  699.

Entitlement to leasehold interest tax

84.36.455, 84.36.460. Repealed by Laws 1975-76, 2nd Ex.Sess., ch. 61,
§ 20, eff. March 1, 1976

84.36.450. Repealed by Laws 1975-76, 2nd Ex.Sess., ch. 61, § 20, eff.

March 1, 1976
The repealed section, exempting lease- See, now, § 84.36.451.
hold estates from property tax, was de-
rived from Laws 1973, 1st Ex.Sess., ch.
187, § 11.

Right to occupy or use certain public property (including
leusehold Interests)

84.36.451.

The following property shall be exempt from taxation: Any and all
rights to occupy or use any reul or personal property owned in fee or held
in trust by:

(1) The United States, the state of Washington, or any political subdivi-
sion or municipal corporation of the state of Washington; or

(2) A public corporation, commission, or authority created under RCW
35.21.730 or 35.21.660 if the property is listed on or is within a district listed
on any federal or state register of historical sites; and

(3) Including any leasehold interest arising from the property identified
in subsections (1) and (2) of this section as defined in RCW 82.29A.020:
log

The repealed sections, relating to
leasehold and educational exemptions ef-
fectiveness in event leasehold in lieu ex-
cise taxes held invalid and tax on im-

provements owned or by acquired by
sublessee is taxable to such sublessee,
were derived from Laws 1973, 1st Ex.
Sess., ch. 187, 8§ 14. 15,

84.36.470. Agricultural or horticultural produce or crof>—Phase out

exemption

Any agricultural or horticultural produce or crop, including any animal,
bird, or insect, or the milk, eggs, wool, fur, meat, honey, or other substance
obtained therefrom grown or produced for sale by any person upon his own
lands or upon lands in which he has a present right of possession who is
exempted from payment of business and occupation tax pursuant to RCW
82.04.330 as now or hereafter amended shall be assessed for the purposes
of ad valorem taxes according to the following schedule:

Commencing with assessment as of January 1, 1975, for taxes due in
1976 the assessment level shall be seventy-five percent of true and fair
value.

Commencing with assessment as of January 1, 1976, for taxes due in
1977 the assessment level shall be seventy percent of true and fair value.

Commencing with assessment as of January 1, 1977, for taxes due in
1978 the assessment level shall be sixty percent of true and fair value.
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February 19, 1988
MEMCRANDUM
TO: Representative Sam Cotten
ATTN:  Ned Farquhar

FROM Karen OakleyV”"
Legislative Analyst

RE: Conservation Easements
Research Request 88.138

You asked for information on conservation easement statutes in other
states. You also asked what federal and local tax benefits a landowner
achieves by granting a conservation easement and how conservation easements
affect federal and local government revenues.

In this memorandum, we present background information on easements in
general and on conservation easements in particular, and discuss the
conservation easement statutes of other states; the tax and revenue
consequences of conservation easements; and the applicability of
conservation easements to the Alaska situation.

The primary source of information presented in this memorandum is Powell on
Real Property. Vol. 3, Chapter 34A entitled "Conservation Easements,” by
William R. Ginsberg, published by Matthew Bender and Co.  This article
provides a definitive and very readable review of the topic and is attached
(Attachment A).

In summary, we found:

The conservation easement is a well-established legal concept and is
widely used throughout the United States as a means to protect
scenic or other natural values of private land and to preserve
historic structures.

Because a conservation easement is held by a person, rather than by
an adjacent parcel, the easement is considered to be held in gross.
Under common law, an easement in gross cannot run with the land. To
ensure that a conservation easement is enforceable in perpetuity,
this common law deficiency must be corrected by statute.
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Alaska is one of only four states that does not have a conservation
easement statute.

State statutes typically specify: the purposes for which easements
may be made; the types of organizations that are eligible to receive
an easement; the duration of an easement; and the parties that are
empowered to enforce the terms of an easement. In specifying the
purposes, holders and enforcers of conservation easements, states
vary considerably.

Landowners that donate a conservation easement to a charitable
organization are eligible for a federal income tax deduction. Land-
owners granting a conservation easement may also pay less local
property tax due to decreased value of the parcel.

Governments are the most common holders of conservation easements,
and easements represent a cost-effective way for governments to
protect the public value of private land. The revenue foregone by
allowing conservation easements is considerably less than the cost
of fee simple purchase of land.

Natiive corporations are the major private landowners in Alaska.
Conservation easements may provide a way to protect portions of
these lands from development while still allowing subsistence use.

BACKGEROUND
Easements in General

An easement is a legal agreement between a property owner and the holder of
the easement that affects the present owner's and all future owners' use of
the property. An easement is a limitation on the possessory rights of an
owner in the form of an enforceable property right.

Easements may be negative or affirmative.  Anegative easement restricts

the use to which land subject to theeasement may be put. An affirmative
easement grants the right to perform  certain activities on theproperty,
such as the right to cross theland or to erect powerlines.
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An easement may also be either ™"appurtenant” or "in gross.” An easement
appurtenant is the most familiarform of easement and refers to the situa-
tion where two parcels of land, usually adjacent, are held by different
owners, and one parcel is benefitted and the otherparcel burdened by the
grant of certain rights, for example, the right to cross. If the owner of
Parcel A grants a right-of-way to the owner of Parcel B, the right of the
owner of Parcel B to cross Parcel A becomes one of the property rights that
comes with ownership of Parcel B. A right-of-way is an affirmative appur-
tenant easement that lasts in perpetuity and runs with the land.

In contrast to the easement appurtenant which transfers property rights
from one parcel to another, the easement in gross transfers property
rights from one parcel to a person, corporate or natural, that owns no land
at all. Under common law, the easement in gross is not assignable and
cannot run with the land.

The Conservation Easement

The conservation easement is a restriction on the use of real estate. The
easement is usually held by a nonprofit or governmental entity and is a
negative easement in gross. A conservation easement has specific purposes
commonly including the protection of natural, scenic or open space values
or preserving the historical or cultural aspects of real property.

Conservation easements were first employed in the late 1880s in Boston to
protect parkways. During the 1930s, the U.S. Fish and Wildlife Service
began to obtain easements as a means to preserve wetlands for migratory
waterfowl. The National Park Service also began the practice of pur-
chasing scenic easements along highways. In the 1960s, many states
authorized the acquisition of scenic easements along highways to take
advantage of federal funds made available for that purpose by the Federal
Highway Beautification Act.

As the use of scenic highway easements developed, the applicability of the
easement to other objectives, such as preservation of open space or
historic preservation, was urged. Beginning with California in 1959 and
New York in 1960, many states passed legislation authorizing government or

nonprofit organizations to acquire conservation easements. The laws
removed the common law impediment to holding an easement in gross in
perpetuity. By 1975, 16 states had conservation easement statutes; by

1984, 44 states had conservation easement statutes (see following section
for a discussion of state statutes).

Although the highway beautification act had an important influence on the
development of the conservation easement, the 1964 determination by the
Internal Revenue Service that the value of a conservation easement donated
to a charitable organization was deductible for federal income tax purposes
probably had an even greater effect.
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In 1985, the Land Trust Exchange, a national association of land trusts,
published a study of the use of conservation easements throughout the
United States (Attachment B). They found that over 1.7 million acres were
protected by conservation easements. Of these easements, 1.2 million acres
were held by the federal government, 200,000 by state and local governments
and 350,000 acres by nonprofit organizations.

CONSERVATION EASEIVENT STATUTES IN OTHER STATES

The primary purpose of a state conservation easement law is to overcome the
short term nature of an easement in gross under the common law. Because an
easement in gross, under the common law, does not run with the land and
therefore does not last in perpetuity, the conservation easement must be
created in statute.

Almost all states have adopted some type of conservation easement statute
during the past 30 years.1 In 1981, the National Conference of Com
missioners on Uniform State Laws approved a Uniform Conservation Easement
Act (Attachment C). Many of the states that adopted a conservation
easement statute during the 1980s fashioned their statutes after this
uniform act.

In establishing the conservation easement, state statutes typically address
four topics:

1) Purpose. Some states may allow conservation easements to be used
to achieve a broad range of objectives, while other states restrict
the use of conservation easements to a few specifically defined
purposes.

2) Duration. State statutes generally provide that conservation
easements shall be in perpetuity or of unlimited duration, unless
the parties provide otherwise in the document creating the restric-
tions. Some states set a minimum term of 10 to 15 years.

*The only states that have not adopted a conservation easement
statute are Alaska, Hawaii, Kansas and Wyoming.

AUnder the IRS code, the tax benefits from donating a conservation
easement accrue only if the easement runs in perpetuity.
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(3) Holders. State statutes fall into two categories with respect to
the parties that are permitted to hold a conservation easement:
those which allow only a government agency to receive an easement
and those which also allow private nonprofit organizations to
receive easements. Within these categories, there are many
variations. For example, Mississippi allows only the Mississippi
Commission on Wildlife Conservation to hold conservation easements.
South Carolina allows a variety of governmental agencies to hold
easements, but allows only one nonprofit organization, the Nature
Conservancy, to hold conservation easements. Ip contrast, Utah
allows any party entitled to own real property interests to hold a
conservation easement.

(4) Enforcement. The success of a conservation easement in achieving
its objective depends in part on enforcement of the terms of the
agreement, and enforcement depends on having standing (and
resources) to sue. Few state statutes clearly specify the
categories of persons that have standing to enforce an agreement.
The Uniform act recommends that four classes, including third
parties, be granted standing.

Copies of conservation easement statutes from Oregon (1983), which is
patterned after the uniform act, Washington (1979), Connecticut (1971) and
Minnesota (1985) are attached as examples (Attachment D).

TAX AND REVENUE CONSEQUENCES OF CONSERVATION EASEIVENTS

For the property owner that grants a conservation easement, both federal
income taxes and local property taxes may be reduced. Conservation
easements therefore may act to reduce the tax revenues of the federal
government and of the local governments in which the conservation easements
lie. In this section, the tax consequences (for the individual) and the
revenue consequences (for governments) are discussed.

Federal Income Tax Consequences

Under the Internal Revenue Service (IRS) Code, the donation of a
conservation easement to a qualified charitable organization qualifies as a
tax-deductible charitable contribution. The IRS statute and implementing
regulations are attached in Attachment E, and a recent tax journal article
on obtaining the deduction for contribution of a conservation easement is
attached in Attachment F.
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The federal tax law on conservation easements is, as you might expect,

complex. In brief, to qualify for a charitable donation deduction, a
conservation easement must meet three tests: it must consist of a quali-
fied real property interest, be given tG a qualified organization and be
used, in perpetuity, exclusively for conservation purposes. Qualified

organizations must have both a commitment to protect the conservation
purposes of the donation and the resources to enforce the restriction:.

Qualified conservation purposes are defined as:

the preservation of land areas for outdoor recreation by, or the
education of, the general public;

the protection of relatively natural habitat of fish, wildlife or
plants or similar ecosystem;

the preservation of open space (including farmland and forest land)
where such preservation is: 1) for the scenic enjoyment of the
general public; or 2) pursuant to a clearly defined federal, state
or local governmental conservation policy, and will vyield a
significant public benefit; or

the preservation of an historically important land area or a
certified historic structure.

Real Property Tax Consequences

Because a conservation easement severely limits the wuses to which a
property may be put, the market value of the property should be reduced.
Since real property taxes are based on assessed valuation, conservation
easements should reduce property value and, thereby, local tax liability.
However, some local governments may fail to recognize a conservation
easement as a factor in the assessment of nroperty burdened by a
conservation easement. To ensure that the effect of a conservation
easement is considered in the determination of assessed value, some state
statutes specifically address this topic (see the Oregon statute at
271.785).

3A former IRS attorney, Stephen J. Small, who helped write the
current conservation easement regulations, is now in private practice and
has recently written a book entitled The Federal Tax Law of Conservation
Easements. This book, as well as other memos on conservation easement tax
topics, are available from the Land Trust Exchange.
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Valuation of Conservation Easements

The primary issue that arises with both the deductibility of a
conservation easement donation and local property tax assessment is the
valuation of a conservation easement. Under the IRS code and under most
local tax assessment codes, the value of ?n easement is its fair market
value. As a practical matter, however, there is no market for conservation
easements. They are not ordinarily bought and sold, thus there is no
direct method to determine their market value.

The traditional method of valuing a conservation easement is the "b.fore
and after" approach where the value of the easement is equal to the
difference between the fair market value of the total property before
granting of the easement and the fair market value of the property after
the easement. Since there have been very few sales of properties encum-
bered by conservation easements, the "after" wvaluation is difficult to
determine.

Another method of valuing conservation easements for IRS purposes has been
used: the comparable sales method. The comparable sales method suffers
from the same drawback as the "before and after"™ method; sales data on
which to base an appraisal are sparse.

Issues of conservation easement valuation are discussed in greater detail
in Attachment A pp. 55-63, and in Attachment F.

Effect on Federal and Local Government Revenues

Obviously, conservation easements cause a decrease in federal income tax
revenues and in local property tax revenues, but as yet, no one has
attempted to quantify these decreases.

The Land Trust Exchange (in their 1985 survey) found that some local
governments were opposed to conservation easements because they feared
erosion of their tax bases. However, only Zi percent of the respondents to
the survey indicated that any of their easements had reduced property
taxes. Mr. Ginsberg in (his article at pp. 53 - 54) noted that fears of
erosion of the tax base have little basis in fact:

oo Any meaningful diminution in the tax base as a result of
conservation easements is highly wunlikely in most jurisdictions
where the major portion of assessed value is based on improvements,

not land. If a reduction in assessed value occurs as a result of
conservation easements, there would be countervailing economic and
environmental benefits. These would include a reduction in the

demand for (and costs of) public services, and enhanced values of
other property in the area.
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For both the federal and local governments, conservation easements
represent a cost-effective way to secure open space or to protect other
conservation values. As the Land Trust Exchange found, the vast majority
cf conservation easements are held by federal, state and local govern-
ments. Had these governments been required to purchase these properties in
fee simple to protect the desired values, the costs woula be considerably
greater than the foregone tax revenues.

APPLICATION TO ALASKA

Although Alaska does not have a conservation easement statute, Title 29
(Municipal Code) recognizes the possibility of such easements. Alaska
Statute 29.45.050, which specifies the optional exemptions and exclusions
that a local government may include in its property tax code, allows a
local government to exempt from taxation a conservation easement that is
granted to a governmental body in perpetuity [AS 29.45.050(e)]. Since
Alaska statutes do not currently provide for conservation easements, this
section of the Municipal Code presumably has not yet had any practical
effect.

In Alaska, the majority of land is owned by federal, state and local
governments, and some persons might question the need for a conservation
easement statute. In this regard, it is important to remember that a
conservation easement 1is an agreement entered into voluntarily by a
property owner. For some persons, the federal and local tax benefits may
be the primary reason that they wish to enter into such an agreement,
although the Land Trust Exchange found that most landowners granting
conservation easements were motivated by a desire to preserve unique
characteristics of their land. A conservation easement statute merely
provides private landowners with an option for protecting their land.
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A conservation easement statute may be of particular interest to native
landowners concerned with pr-jtecting lands used for subsistence. Native
corporations are major private landowners in Alaska. In theory, there is
no reason that a native corporation could not grant a conservation easement
to a governmental or nonprofit organization for the purposes of protecting

its land. The conservation easement is a voluntary agreement made by a
private landowner, and the agreement can include any variety of terms and
conditions. Such an agreement would presumably preclude all future

development (negative easement) but allow an affirmative easement allowing
the landowners to enter .the property to pursue subsistence activities.
Conservation easement agreements commonly include such affirmative
easements for the purposes of inspection and enforcement.

I hope you find this information useful. If we can provide any additional
information, please let me know.

Attachments

Attachments are numerouse, may be seen in this office.

4We have not attempted to research the Alaska Native Claims
Settlement Act, the Alaska National Interest Lands Conservation Act, or the
recent 1991 amendments to see whether these statutes contain any provisions
that would preclude a native corporation from entering into a conservation
easement agreement; nor have we attempted to ascertain whether any federal
income tax benefits would accrue to a native corporation granting a
conservation easement for subsistence. You may wish to have an attorney
undertake these analyses.
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Director \u

RE: Approaches to Agricultural Land Preservation
Research Request 85-155

In preparation for hearings on HB 39, Bob Berry asked us to investigate
approaches to agricultural land preservation. This memorandum briefly
describes a variety of approaches used in other states to preserve agri-
cultural land. The extent to which these different approaches have
been effective is also discussed, as are some of the direct and indirect
costs associated with their implementation.

Findings

In this memorandum, four techniques for preserving agricultural land
are examined: agricultural zoning; tax incentives; purchase of develop-
ment rights; and transfer of development rights. All of these ap-
proaches except zoning are voluntary programs which rely on the land-
owners' cooperation.

Of the four approaches, agricultural zoning and tax incentives have been
used much more extensively than purchase or transfer of development
rights to protect agricultural land. Studies of the effectiveness of
the various techniques have revealed that tax incentives have been rela-
tively ineffective in the long run in preserving agricultural land.
Agricultural zoning has been effective in some situations, but has tend-
ed to be ineffective when minimum lot sizes have net been adequate and/
or when residential development is allowed too liberally in farm zones.
Both the purchase and transfer of development rights can potentially be
very effective, but these techniques have been used only to a limited
extent to date.

The studies that we have reviewed emphasize that any one approach to
farmland preservation on its own is unlikely to insure the continuation
of existing farming operations. In addition to protecting the farmland,
studies point out the need to develop markets for agricultural products
and to provide the infrastructure necessary for agricultural production.
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Criticisms which are often made of agricultural land preservation pro-
grams in growing urban areas are that: 1) land which is needed for resi-
dential, commerical and industrial development is taken off the market;
and 2) the price of other land increases, thus making residential and
other nonagricultural uses more costly to develop. The extent to which
these criticisms are valid depends upon a variety of factors; perhaps
the most important variable is the amount of land available for develop-
ment in a community. Some communities have fry* that the demand for

residential/commerical/industrial development be easily accommo-
dated on land which is not suitable for farmi In other areas, there
may be direct competition for scarce land <een agricultural and

nonagricutural uses.

Regulatory Approaches

Zoning is the primary regulatory approach to farmland preservation which
has been used by local governments in many states. According to the 1982
National Agricultural Lands Study, "agricultural zoning is the most pop-
ular and common method used by local governments to prevent the use of
agricultural land for nonagricultural purposes.”1

Agricultural zoning generally sets aside certain areas of a municipal-
ity in farm use zones, with large minimum lot sizes. Some zoning ordi-
nances allow nonfarm dwellings in the agricultural zones, while others
prohibit them altogether. Nonexclusive agricultural zones are probably
the most common; in these zones, agriculture is the preferred use, but
nonfarm dwellings and many institutional, utility and community uses
are also permitted if they meet certain conditions.

During the 1970s, at least 270 jurisdictions (104 countries and 166
municipalities) adopted agricultural zoning to protect their farn’ands.2
Public attitudes toward agricultural zoning vary widely; in sone com-
munities, there is strong support while in others, a great deal of op-
position has developed.

An example of agricutural zoning is found in the state of Oregon. State
statute requires local governments to preserve farmlands through the
adoption of exclusive farm use zones.3

Regional Science Research Institute, National Agricultural Lands Study,
"The Protection of Farmland: A Reference Guidebook for State and Local
Governments,” U.S. Government Printing Office, 1982.

ANational Agricultural Land Study.

30regon Revised Statutes, Chapter 215.
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Some nonfarm uses are permitted in farm zones, including schools,
churches, utility facilities and, with special approval, certain com
mercial activities, golf courses, parks, single-family dwellings, etc.
A specific minimum lot size is not required; however, state guidelines
note that any minimum lot size should be of an appropriate size to al-
low for the continuation of the existing commercial agricultural enter-
prise.

One of the criticisms of agricultural zoning is that it drives up the
price of other land which is not agriculturally zoned. By limiting the
supply of land for residental, commercial and industrial uses, agricul-
tural zoning may indirectly cause the price of the remaining land to
escalate. The National /';ricultural Lands Study cites five case studies
of agricultural zoning in which "the price of land within the designated
development area had jumped appreciably after the agricultural zones and
development areas were designated.”

Tax Incentives

While regulatory approaches, such as zoning, prevent a land owner from
converting his land to nonagricultural uses, other approaches are de-
signed to discourage farmland conversion through the use of special in-
centives. These nonregulatory approaches to preserving agricultural
land have been used by states and municipalities with varying degrees
of success. Probably the most widely used incentive is some form of
tax relief to the farmland owner; this tax relief can apply to property
taxes, estate taxes or income taxes.

Property tax incentives include preferential assessment and deferred
taxation. One problem often faced by farmers who own land near develop-
ing urban areas is that the land is assessed and taxed at its value for
residential or commerical use, rather than its farm value.

Under preferential assessment, farmland is assessed at itts agricultural
use value, thus reducing a farmer's taxes. According to the National
Agricultural Lands Study, 17 states authorize preferential assessment
of farmland. Another 28 states, including Alaska, have deferred taxa-
tion programs. Under deferred taxation, farmland also is taxed at its
use value; in addition, if the land is later converted to nonfarm uses,
the owner must pay all or some portion of the back taxes that were de-
ferred under the program.

The Alaska program (AS 29.53.035), for example, allows the land owner
to defer property taxes that would otherwise be due if the land were
assessed at market value. If the land is converted to nonfarm uses,
the owner is then liable "to pay an amount equal to the additional tax
at the current mill levy together with 8 percent interest for the
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preceding 7 years, as though the land had not been assessed for farm
use purposes.” An important component of the program is that the State
reimburses municipalities for the real property tax revenues lost.

This voluntary program had 115 participants statewide in FY 82, 63 per-
cent of whom were from the Mat-Su Borough. A total of 19,197 acres
were subject to farmland use value assessment in FY 82. (See Attach-*
ment A for a summary of program statistics.)

It is important to note that tax incentives will be effective in reduc-
ing the conversion of farmland to other uses only when rising taxes
are the farmer's primary motivation for selling his land. According to
a 1979 University of Alaska report, studies of the success of use-value
assessment in preserving agricultural lands have shown discouraging
results. Although use-value assessment tends to keep land temporarily
in agriculture, it does not prevent the conversion of agricultural land
to other uses in the long run.

The National Lands Study makes the following findings about di ercntial
assessment programs:

In short, differential assessment and circuit breaker tax credits
are not, in themselves, effective techniques for reducing the rate
of conversion of farmland to nonfarm uses, Most sales occur in
the fringes of urban areas, where other considerations such as high
offering prices, demographic factors, and the disruptions of sub-
urban development overwhelm rising property taxes as causes for
the sale of farmland. Even where tax reductions may enable a
farmer to keep farming, they often only postpone the sale a few
years until he retires or dies.4

Purchase or Transfer of Development Rights

Purchase of Development Rights. As of 1980, four states and five local
governments had established purchase of development rights programs for
the purpose of protecting farmland.5 A development right, in the con-
text of farmland protection, generally refers to the right of the land

National Agricultural Land Study, page 63.

Maryland, Massachusetts, Connecticut and New Hampshire all have pur-
chase of development rights programs: New Jersey also had a demon-
stration project, initiated in 1976, which was later discontinued.
King County, Washington, is an example of local government involvement
in the purchase of agricultural rights. That program was not operat-
ing until bonds were sold in the fall of 1982.
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owner to develop the land for some nonagricultural use, such as a resi-
dential or commercial™ subdivision. When this right is purchased (by a
state or local government), the land owner retains only the agricultural
rights to the land and, thus, may use the land only for farm-related
purposes. The acquisition of development rights is equivalent to the
acquisition of an easement on the property.6

A voluntary program for the purchase of development rights will not be
effective unless adequate public funds are available to purchase the
rights and land owners are willing to sell their rights. In a 1979
study conducted by the University of Alaska's Agricultural Experiment
Station, the researchers surveyed farmers in Alaska to determine their
interest in a development rights purchase program. Farmers were mailed
questionnaires in five regions of the state: Delta, Copper River Basin,
Kenai-Kodiak, Fairbanks and Matanuska-Susitna. Most of the respondents
in all regions except the Mat-Su area expressed little or no interest
in selling development rights. In the Mat-Su area, one-half of the
respondents indicated little or no interest, while one-half expressed
moderate to high interest in such a program.7 (See Attachment B for a
summary of the report's findings.)

Transfer of Development Rights. The purchase of development rights,
described above, can be expensive for a state or local governmen to
implement, especially if there is a lot of land owner interest in the
program. The transfer of development rights (TOR) is an alternative
approach which relies 'primarily on the private sector for its funding
and implementation. 'Transfer of de\ 'opment rig'hts shifts the respon-
siblity for purchasing rights from thu government to private developers.

The operation of a TOR system is described in the National Agricultural
Lands Study as follows:

In the classic TDR system, a preservation district is identified,
as is a development district. Development rights are assigned to
owners of land in the preservation district in a systematic manner.

6A variation on the purchase of development rights is to purchase the
property in fee simple arid then to lease or sell it again with cer-
tain restrictions placed on its use. The Alaska program to sell agri-
cultural rights to State-owned land is a related approach.

7William Workman, Edward Arobio, and Anthony Gasbarro, An Examination
of a Development Rights Purchase Program for Alaska Ag; ?cultural Lands,
Agricultural Experiment Station, University of Alaska, Fairbanks, Janu-
ary 1979. There were a total of 106 respondents statewide to the ques-
tion regarding interest in development rights purchase.
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However, owners of land in the preservation district are not al-
lowed to develop, but instead may sell their development rights
to owners of land in the development district, who may use these
newly acquired development rights to build at higher densities
than noramlly allowed by the zoning.8

At least 12 local governments in the United States have adopted TDR
systems to preserve farmland and open space. Most of the ordinances
allow only for the transfer of rights to build dwelling units in resi-
dential zones. According to the Lands Study cited above, very few
transfers have actually occurred under the existing TDR ordinances.

* * *

A copy of an earlier meno on this subject is attached. Please let us
know if you have any questions or would like further information on
any of the approaches discussed in this memorandum.

DT

Attachments

8National Agricultural Lands Study, page 174.



FY 82 PROGRAM SUMVARY BREAKDOAN

ATTACHVENT A
FARM WSE LAND ASSESSMENT

NVBER G NMVBR G FULL AD TRE  TOTAL DEFERRED  TOTAL DEFERRED

MUNICIPALITY
1

AJI\CI—D?AGE, MUNICIPALITY G

FAIRBANKS NCRTH STAR BCROUCH

HAINES BOROUGH

KENAI PENINSULA BOROUCH

KCDIAK ISLAND BOROUEH

hATANUSKA-SUSITNA BOROUCH

SEVENVEAR SUMVIRY CF PROGRAM PERFORVIANCE

Source:

STATEWMDE TOTAL
AVERACE PER APPLICANT..-
AVERACE PER ACRE

FISCAL "EAR 1976
FISCAL YEAR 1977
FISCAL YEAR 1978
FISCAL YEAR 1979
FISCAL YEAR 1980
FISCAL YEAR 1981

FISCAL YEAR 1982

APPLICANTS ACRES LAND VALLE VALLE TAX
5 12431  $ 2,607,800 $ 1,802,088 $ 13,364.58
17 2,839.48 2,965,125 2,517,950 $ 14,144.82
1 14.09 54,250 40,650 $ 234.72
18 3,790.24 5,415,250 3,239,350 $ 13,072.78
2 1324.44 107,079 CC.662 $ 471.13
72 12,104.43 18,503,840 12,909,740 $100,961.28
115 19,196.99  $29,653,344 $20,595,440 $142,249.31
1 167.0 $ 257,855 $ 170,091 $ 1,236.95
| $ 1,544 $ 1,073 $ 7.41
a 18,759 9,279,400 6,140,300 77,805
84 * 15,970 13,783,182 11,552,062 99,170
86 15,467 13,807,490 11,373,877 118,616
87 13,562 17,283,615 15,328,994 140,092
108 16,412 19,705,705 18,338,680 145,129
116 17,666 22,997,524 20,348,079 178,714
115 19,197 29,653,344 20,595,440 142,249

Alaska Taxable, Department of Community and Regional Affairs



ATTACHMENT B

AN EXAMINATION GF A DEVELCPVENT RIGHTS PURCHASE PROGRAM

FOR ALASKA AGRICULTURAL LANDS

William’G., Workman
Edward L. Arobio
Anthony F. Gasbarro

Agricultural Experiment Station
University of Alaska
Fairbanks, Alaska

A report submitted to the Department of Natural Resources, State of
ka, in accordance with terms of research contract CC10 1142.

January, 1979



SUMMARY AND CONCLUSIONS

The conversion of farmland Lo nonagricultural uses is progressing
at a fast pace in Alaska as in other parts of the country. The purpose
of this study was to examine the feasibility of the use of public
purchase of development rights from agricultural landowners in the state
as a means of slowing this trend. The framework for analysis called for
an assessment of the potential benefits and costs of such a public
policy designed to stall the market forces that are leading to these
shifts in rural land use patterns.

Initially, the inquiry dealt with the question of why the patterns
of resource use generated by the land market might be socially undesi-
rable. The principal determination here was that some of the benefits
that flow from the existence of agricultural land use are not captured
by the farm or ranch operators. Rather they are external benefits which
accrue to persons outside the agricultural sector and as such are not
considered by the landowner in his decisions regarding land use. Since
some of these benefits, such as open space and other environmental
mamenities, are also collective goods, a voluntary exchange market system-
provides no adequate mechanism by which t;?ose desiring these goods may
register their preferences with the landowners. Thus, there may be a
justification for social action to correct this market failure.

While conversion of agricultural land to residen al and industrial
uses is widespread in Alaska, the greatest shifts in land use patterns
are taking place within confuting distance of the more densely populated

areas around Fairbanks and Anchorage. This pattern is particularly



noticeable in the Matanuska Valley near the communities of Palmer and
Wasilia. Understandably then, the greatest support for a public program
to preserve these agricultural lands exists in this region. This
support is reflected in a resolution, under consideration by the Matanuska-
Susitna Borough Assembly, to compensate current farmers with land grants
to forego the development of their lands.

Our examination of present and potential agricultural development
in the state revealed that the economic contribution of the agricultural
industry to the Alaska economy is currently quite small. In the local
area of the Matanuska Valley, however, agriculture continues to repre-
sent a more significant portion of the economic base. Further, it was
determined that a significant amount of potentially productive agricul-
tural land exists in this area. Much of this landis held by the state
and borough governments. The publi”® sector, then,, isin a position to-------
determine future use of these lands through its land'disposal programs.
Recent sales in which only the agricultural rights were conveyed to the
private sector illustrate the influence that government may have on land
use patterns. These findings also suggest that the future of agriculture
in the Matanuska Valley (as well as other parts of the state), and,
hence, the availability of the other ampnity values associated with this
industry, may not depen™ on the lands currently in production. At
issue, of course, is whether the least cost method of achieving the
social benefits produced by an agricultural industry is to maintain the

land currently in production or to use state and local government land



A review o! develoliment rights purchase programs in other parts of
the country was instructive, although experiences with this public
policy tool are too few and relatively untested for one to adequately
evaluate their success. The one fact that stands out, however, is that
the purchase of development rights on agricultural lands is a very
expensive undertaking. Unlike the Alaska situation, the acquisition
programs initiated elsewher- are aimed at preserving agricultural
economies that are currently quite viable. Another important charac-
teristic of these programs is that they are being used in areas where
there are few opportunities for expansion of the existing agricultural
activity.

A condition necessary for the success of a development rights
purchase program is that it be acceptable to agricultural landholders.
Our surveyi.bf.farmers _and_ranchers in.the state showed.only a .small
amount of interest among these individuals on a state-wide level. Most
of the interest expressed was concentrated among those landholders in
the Matanuska and Susitna Valleys. The survey results also provided
information regarding the potential purchase price of development rights.
This information again showed a development rights purchase program to
be a costly proposition.

Information regarding the size of agricultural firms in Alaska
shows that in many cases the scale of operation is inadequate to take
advantage of size economies. One thing that a development rights buy-
back program might accomplish would be to allow the expansion of indi-
vidual operations through the availability of lower priced agricultural

land. Related to this, the buy-back method might be useful for acquiring



the development rightr. In existing ncm-agrir.nl tural "inholdincjs" within
areas of agricultural activity in the state. The acquisition of develop-
ment rights to these isolated inhoidings could reduce the risk of having
a land use develop which was incompatible with agriculture. At the same
time, the use of the prograin in this context could facilitate the appli-
cation of large-scale agricultural operations it; farming areas.

Public acquisition of development rights is only one of a number
of tools available for use in attempting to preserve agricultural lands.
The main advantages of such a program have to do with the equitable
treatment of farmland owners and the opportunity provided for long term
maintenance of agricultural activities. These advantages must be
balanced, of course, against the high relative cost of this approach.

As stated before, the primary benefit attributable to the preser-
vation of private agricultural ~land in the state appears to be the open
space and related environmental amenity values associated with this
land. This is particularly the case when applied to maintaining certain
scenic areas around communities or along highways. These benefits, by
themselves, may justify some extra-market control of the conversion of
agricultural lands to other uses in some critical areas. In Alaska
these concerns are naturally most important in the urbanized areas,
particularly in locations within commuting distance of Anchorage. The
critical questions here, of course, are how much are Alaskans willing to
compensate landowners, through the purchase of development rights, to
forego the opticn of converting their land, and how are these costs to

be distributed among the state's residents.
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HB 143 would allow the State to purchase preservation easements on
privately-owned farmland for the purpose of protecting this land from
conversion to urban uses. In selling the easement to the State, the
land owner would relinquish the right to develop the land for any pur-
pose other than farm use. Bob Harris of your staff asked us to summarize
the bill and to estimate the amount and cost of land eligible for State
purchase of easements. He also asked us to provide any available data
concerning the amount of farmland converted to other uses.

Summary of HB 148

Section 1 of the bill finds that farmland located close to urban centers
in Alaska is threatened because its market value for future development
exceeds its market value for farm use. The bill further finds that the
acquisition by the State of preservation easements on agricultural land
will help to protect this land from conversion to urban uses.

Section 2 of the bill adds a new chapter to AS 03 entitled "Preservation
of Agricultural Land." The way in which the preservation easement pro-
gram would operate is described briefly below.

AS 03.07.010 would authorize the State to rurchase agricultural preser-
vation easements on privately-owned farm land. It also would allow the
State to exchange State land for privately-owned agricultural land or
for preservation easements on that land. Any sale, exchange or donation
of an easement would be voluntary on the part of the land owner. Further-
more, the owner would not be required to farm the land as long as (s)he
does not use or subdivide the land for residential, commercial or indus-
trial purposes.

Under Section .020 of the new Chapter, land would be eligible for protec-
tion if it is privately owned and the soil under at least 40 percent of
the surface of the parcel is classified as classes 11-1V by the U.S.
Soil Conservation Service. Th addition, the parcel would have to
contain at least 40 acres in cultivation or farm use or, if it s
adjacent to an established fartn(s), would have to have no less than 20
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acres in farm use or cultivation. In this latter case, the adjacent
farm(s) would nave to be at least 40 acres in sice and have seen in
operation for 10 years or more.

The bill establishes a procedure for setting Driorities when funds are
insufficient to ourcnase easements on all eligiole land. Section .030
would allow the Director of tne State Division of Agriculture Jo identify
farmland preservation "priority districts™ and to allocate funds for
purchase of easements according the following priorities:

1. farmland threatened oy early conversion to suodivisions, commer-
cial or industrial uses;

2. farmland of recognized value for tourism;

3. farmland with a history of nigh productivity;
4. farmland cl os-, to market; and

5. farmland within establishel agricultural areas.

The bill also establishes criteria to be used in acquiring easements
within priority districts. Section .040 would require the State to
favor those valid offers where the land is threatened, the land was used
for farming in the preceding 12 months, the land will form a contiguous
farming area with other acquired land, acquisition of the easement will
achieve both urban separation and agricultural production, and where the
offer is below appraisal.

Section .050 would require the Oivision Director to consider any adopted
municipal plans, ordinances or recommendations relating to farmland pre-
servation prior to allocating easement purchase funds to priority dis-
tricts within municipalities.

Section .060 would specify the information which must be included by
the land owner as part of an offer to sell or exchange a preservation
easement. The information to be required includes a legal description
of the land and a price, and may include an appraisal in support of the
asking price. Within 30 days, the State would have to notify the owner
of the sufficiency of the offer. If a corrected, sufficient offer is
made within 30 days of the notification, the land is determined to
quali fy.

The Division Director also would have to notify the appropriate munici-
pality within 30 days if any part of the qualifying land is within a
municipality. In turn, the municipal government would have an addi-
tional 30 days to request that the State reconsider the determination.
If there is a reconsideration request, the State would be required to
hold a public hearing in the municipality.



Representsive Lacher
February 21, 1983
Page 3

Section .070 would establish time limits within which the State could
accept offers or make counter offers.

Under the proposed program, the State could purchase an agricultural
preservation easement for either the asking price or the difference
between the fair market value of the Iland and the agricultural value
of the land, whichever was less (Section .080). The value detennina-
tion would be based on one or more qualified appraisals.

Section .090 of the new Chapter would define the uses permitted on land
subject to an agricultural preservation easement. These permitted uses
would include:

1. agricultural use of the land by the owner;

2. removal of minerals or materials from the subsurface if the
land were immediately returned to a condition as favorable to
agriculture as existed prior to the extraction;

3. operation of machinery used in agricultural production;
4. sale of agricultural products produced on the land;

5. construction of buildings for farming operations; however, land
used for farm residences would not be allowed to exceed one acre
per 40 acres of land.

Residential subdivision would not be permitted on land subject to a pre-
servation easement. Furthermore, the acquisition of a preservation
easement by the State would not grant the public a right of access or
use, nor would it affect any existing easements, rights of way, or
{ghts of access.

Farmland Converted to Other Uses

We were able to obtain data on farmland conversion for the Matanuska-
Susitna Borough only. Our attempts to obtain similar data from other
areas of the state, such as the Fairbanks North Star Borough, met with
no success.

The table on page 4 shows the amount of farm land subject to subdivision
activity in the Matanuska-Susitna Borough from 1976 to 1982. Only
approved subdivisions and waivers are included. According to Borough
Manager Gary Thurlow, all land was located within farms prior to
subdivision, but it was not necessarily cleared land or active crop
land.
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Table 1
Subdivision Activity on Agricultural cands, Mat-Su Borougn
1975 - 1932
Year Regular Subdivisions aivers*
1976 346 acres*"* 528 acres
1977 1,759 acres 357 acres
1973 433 acres 1,054 acres
1979 1,731 acres 1,717 acres
1930 97S acres 1,254 acres
1931 333 acres 417 acres
1982 679 acres 1,254 acres
Total 6,859 acres 6,681 acres

*Waivers are subdivisions where the parcels created are 5 acres or
larger in size. Some of this land could continue to be farmed.
**Al11l figures are rounded to the nearest acre.

Source: Gary Thurlow, Borough Manager, Mat-Su Borough

Amount and Cost of Land Eligible for Preservation Easements

It is difficult to estimate with any accuracy the amount of land
that would be eligible for the proposed preservation easement program
and the possible cost to the State of such a program. However, we have
identified two sources of information upon which a very rough estimate
might be based. These sources are:

* a report completed in 1979 by the University of Alaska for the
Department of Natural Resources (DNR) concerning a possible develop-
ment rights purchase program for agricultural land in the state; and

» data compiled by the Department of Community and Regional Affairs
on participation in the farm use land assessment program established
under AS 29.53.035.
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University of Alaska Study. Astudy conducted in 1973 by tne U. of A.'s
Agricultural Experiment Station for DNR* examined the feasibility of a
development rights purchase program to protect Alaska's agricultural
land. As described, this program has some similarities to the preserva-
tion easements programs as proposed in HB 143. | have attached a copy
of relevant sections of the report for your information (see Attachment
A). Abrief summary of the authors' findings follows.

The report notes that the Soil Conservation Service identified approxi-
mately 15.2 million acres of potential' agricultural land throughout
the state. However, much of this land is away from population centers
without surface transportation access, and is in either State or federal
ownership. The report a'~o contains data on actual utilization of land
for crop production (commercial vegetables, feed crops and harvested
grassland) in various regions of the state.

For the period 1971-76, there was an average of about 19,270 acres being
utilized for crops in the state as a whole; 29 percent of 's acreage
was in the Tanana Valley, 59 percent in the Matanuska-Susitna Valley,
and 11 percent on the Kenai Peninsula. In 1981, according to the U.S.
Department of Agriculture, the amount of land in crops had increased
to about 38,000 acres. Of this, 65 percent was in the Tanana Valley,
26 percent in the Matanuska-Susitna Valley, and 5 percent on the
Kenai Peninsula (see Table 2).

Table 2
Alaska Cropland Utilization
1971-76 (avg.) 198!
Tanana Valley 5,670 acres 24,700 acres
Mat-Su Valley 11,290 acres 10,000 acres
Kenai Peninsula 2,170 acres 2,000 acres
Other 140 acres i ,300 acres
Total 19,270 acres 38,000 acres

Source: Alaska Crop and Livestock Reporting Service

1 William Workman, Edward Arobio, Anthony Gasbarro, An Examination of a
Development Rights Purchase Program for Alaska Agricultural Lands,
(Agricultural Experiment Station, University of Alaska, January, 1979)
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To determine how a development rights purchase program might be applied
in Alaska, the researchers for the U of A study mailed questionnaires
to 263 agricultural landowners in various regions of the state. A
total of 112 of the questionnaires were returned and used as the basis
for their report. Respondents were asked to indicate their interest in
selling development rights to their cleared and uncleared agricultural
land. On a statewide basis, 35 percent of the respondents expressed
moderate to high interest in the sale of development rights while 65
percent expressed little or no interest. Over half of the landowners
moderately or highly interested in selling development rights were
from the Matanuska-Susitna region.

The questionnaire also asked the respondents to place a value on the
development rights for their agricultural land. First, average market
values for cleared and uncleared land, as perceived by the respondents,
were calculated. Average values for cleared and uncleared land ranged
from 31,500 per acre in Delta to 33,900 per acre in the Fairbanks region.
The weighted average cleared land value for the five regions was S3,300
per acre. Table 3 summarizes the land value information obtained from
the survey. It should be remembered that these values were based on the
subjective judgment of the landowner and that the data is over four
years old.

Table 3

Average Perceived Land Values By Region
(Col lars per Acre)

Cleared Lard Number of Uncleared Land Number of

Region Value Respondents Value Respondents
Falrbanks $3,900 13 $2,900 1
Delta 1,500 9 1,300 8
Copper River 1,900 6 900 6
Matanuska-Susitna 3,800 28 3,600 24
Kenai-Kodiak 3,700 13 3,100 13

TOTALS 69 62
Weighted Average 53,300 $2,800

Source: Agricultural Experiment Station, U. of A., 1979
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Land owners were also asked to place a value on the development rights
to their land. However, the authors of the report indicate that many of
the respondents apparently did not understand how to value a develop-
ment right. This, in conjunction with the small number of respondents
answering this question, may mean that the values obtained are unreli-
able. With this cautiona' note in mind, the authors’ reported average
development rights values n the Fairbanks, Mat-Su and Kenai-Kodiak
areas ranging between $3,100 and S3,500 per acre.

Farmland Use Value Assessment Program. -Data from the State's farmland
use value assessment program also might be used to determine the amount
of interest in, and cost of, an agricultural preservation easements
program. AS 29.53.035 allows farm use land to be assessed on the
basis of its value for farm use and not as if it were subdivided or
used for some nonfarm purpose. The program allows the land owner to
defer taxes that would otherwise be due if the land were valued at
market value. If the land is converted to nonfarm uses, the owner is
then liable forall the back taxes (including interest) which were
deferred through the program (see Attachment B).

As with the proposed program in HB 148, participation in the use value
assessment program is voluntary on the part of the land owner. Data
from the Department of Community and Regional Affairs on the use value
program for fiscal years 1976 through 1982 is presented in Table 4. It
shows that there were 115 participants in the program statewide in FY
82, 63 percent of whom were from the Mat-Su Borough. Atotal of 19,197
acres were subject to farmland use value assessment in FY 82.

The column on the table entitled "total deferred value™ represents the
development rights value of the land; that is, the difference between
the full and true value of the land and the farm use value of the land.
Dividing the total statewide deferred value by the number of acres in
the program vyields an average development rights value of $1,073 per
acre, while thestatewideaverage full and true value is $1,545/acre.

The deferred (or development rights) value equals $1,067 per acre in
the Mat-Su Borough and $887 per ace in the Fairbanks North Star Borough.

These values are considerably lower than those reported in the U. of A
study discussed earlier. According to Assistant State Assessor Mike
Worley, the values may not reflect current market conditions as land in
some boroughs has not been revalued for several years. Steve Van Sant,
the Mat-Su Borough assessor, reports that they are currently in the pro-
cess of reviewing farmland values as part of their revaluation process.
He reported the most current range of values to Mike Worley for typical
farms in the borough.
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According to Hr. Van Sant, the full market value of a typical 30 acre
farm in an outlying area of the borough would be about S3,000 an acre,
while a larger 300 acre farm would be valued closer to SI,000/acre.
However, it is important to remember that there are many variables
involved in determining the market value of any particular piece of
property--water availability, topography, distance tc urban areas,
etc. Mr. Van Sant also reported to Mike Worley that the farm use
value of a typical farm currently tends to be from 20 to 50 percent
of its full market value.

Possible Costs of a Preservation Easements Program. Given the quality
of available data, it is not possible to estimate accurately the cost to
the State of apreservation easements program. However, we have com-
puted two veryrough estimates for you which may assist you in eval-
uating the cost of the proposed program.

If all those farmland owners currently participating in the State's
use value assessment program were to participate in the preservation
easement program, the cost to the State would be roughly $21 million.
In FY 32, the use value assessment program included 19,197 acres of
farmland. Multiplying this acreage by the total deferred value (see
Table 4) of this land yields a cost of approximately $20.6 million.

Farmland in the Mat-Su Borough is being converted to subdivisions at a
rate of roughly 1,000 acres per year (see Table 1). It would cost the
State roughly $1.1 million at a minimum to purchase preservation
easements on 1,000 acres of Mat-Su Valley farmland. This is bas"d on
an average deferred (or development rights) value in the Mat-Su Borough
of $1,067 per acre.

Neither of these methods provides an accurate estimate of possible
program participation and costs. Unfortunately, no data is currently
available on the amount of existing and potential farmland in private
ownership. In addition, a more thorough research effort would be re-
quired to develop good data on the average market and farm use value
of farmland in various areas of the state.

We hope the information provided here is useful to your committee's
deliberations on H8 148. Please let us know if we can be of further
assistance.



FY 82 PROGRAM SUMVARY BREAKDOMN
MUNICIPALITY

ANCHORAGE, MUNICIPALITY CF

FAIRBANKS NORTH STAR BOROUGH

HAINES BOROUGH

KENAI  PENINSULA  BOROUGH

KODIAK ISLAND BOROUGH

MATANUSKA-SUSITNA  BCROUCH
STATEWDE TOTAL
AVERACE PER APPLICANT

AVERACE PER ACRE

TABLE 4

FARM USE LAND ASSESSIVENT

NUMBER O NUMBR OF

APPLICANTS

17

18

72

115

SEVEN-YEAR SUMVARY CF PROGRAM  PERFORMANCE

FISCAL YEAR
FISCAL YEAR
FISCAL YEAR
FISCAL YEAR
FISCAL YEAR
FISCAL YEAR

FISCAL YEAR

Source:

1976
1977
1978
1979
1980
1981

1982

91
84

86

87

108

116

115

ACRES

124.31
2,839.48
14.09
3,790.24
324.44
12,104.43
19,196.99

167.0

18,759
15,970
15,467
13,562
16,412
17,666

19,197

FUL A\D TRE TOTAL DEFERRED  TOTAL DEFERRED

LAND VALLE

$ 2,607,800

2,965,125
54,250
5,415,250
107,079
18,503,840
$29,653,344
$ 257,855

$ 1,544

9,279,400
13,783,182
13,807,490
17,283,615
19,705,705
22,997,524

29,653,344

Alaska Taxable, Department of Community and Regional Affairs

VALLE

$ 1,802,088
2,517,950
40,650
3,239,350
85,662
12,909,740
$20,595,440
56 TooR

$ 1,073

6,140,300
11,552,062
11,373,877
15,328,994
18,338,680
20,348,079

20,595,440

TAX

S 13,364.58
S 14,144.82
$ 234.72
S 13,072.78
S 471.13
$100,961.28
$142,249.31
$ 1,236.95
$ 7.41
i

77,805
99,170
118,616 >

140,092
145,129

178,714

142,249
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January 13, 1987

MEVCRANDUM
TO: Representative Niilo Koponen

FROM  Mary Jennings (A
Legislative Analyst

RE: Means of Assessing Property Value
Research Request 88.067

As you requested, this memorandum discusses commonly accepted methods of
real property valuation, property tax exemptions in Alaska and the
applicability of the site valuation method of property taxation to Alaska.

Property Valuation Methods

The comparative sales approach to value is frequently called the market
data or sales approach. The approach rests on the principle of substitu-
tion, which assumes that no commodity has a value greater than that for
which a similar commodity--offering similar uses, similar utility, and
similar function--can be purchased with the reasonable time limits that the
buyers' market demands. Both subject and comparable properties must have
the potential of a similar, if not identical, highest and best use in order
to obtain valid estimate of value. In other words, all the properties
compared must possess the capacity of satisfying the needs and desires of
the same buyer. The basic steps in the comparative sales approach are: 1)
collecting and analyzing the data; 2) selecting appropriate units of
comparison; 3) making reasonable adjustments based on the market; and 4)
applying the data to the subject of appraisal.

The fundamental strength of the comparative sales approach is that it
reflects what buyers and sellers are actually doing and paying. This
approach places less reliance on subjective judgements and the opinions of
the appraiser because the data are taken directly from the market and
related directly to the subject. The comparison of actual sales is
generally recognized as a good appraisal practice by courts and other
review authorities.
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The cost approach to value, also known as the summation approach,
provides a value indication that is the summation of the estimated land
value and the depreciated cost of the building and other improvements. The
primary e of the cost approach is to obtain a value estimate that can be
compared ,/ith value estimates from other methods of appraisal. Addition-
ally, th*1 cost approach is utilized for properties for which comparable
sales data are not available, such as schools, hospitals and churches.
The steps in the cost approach are as follows: 1) estimate the site value,
as if wvacant; 2) estimate replacement costs or reproduction costs of
improvements; 3) estimate the amount of accrued depreciation; 4) subtract
the estimate of accrued depreciation from the estimated cost new, and 5)
add estimated site value to estimate of depreciated replacement or
reproduction cost. The cost approach is considered valuable by profes-
sionals because it is applicable to most classes of property and serves as
a good foundation for uniformity and equality in assessments.

The income approach, frequently referred to as capitalization of net
income estimates market value by converting the future benefits of property
ownership into an expression of present worth. As for cost and comparative
sales approaches, the principle of substitution applies; a property has a
market value equal to the amount upon which it is capable of producing a
return consistent with that anticipated from investments with similar
risk. The basic steps in the income approach are as follows: 1) estimate
potential gross income, 2) deduct for vacancy and collection loss; 3) add
miscellaneous income; 4) determine operating expenses; 5) deduct operating
expenses to determine net income before discount, recapture, and taxes; 6)
select the proper capitalization rate; 7) determine the appropriate capi-
talization procedure to be used; and 8) capitalize the flow of net income
into an estimated property value. The income approach is valuable for the
following reasons:

when no reliable sales data are available and the cost approach is
inconclusive or inconveniencing, the income approach is the best
value indicator;

investors, the typical owners of incorne-producing properties, place
chief emphasis on the income approach in making decisions to buy or
sell; and

the income approach is a valid check on the value indications in the
cost and comparative sales approaches to value.
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Property Valuation Methods 1n Alaska. Municipalities in Alaska have
discretion to appraise property by whatever recognized method of valuation
they choose, so long as there is not fraud or clear adoption of a funda-
mentally wrong principle of valuation. According to State Assessor Mike
Worley, municipalities in Alaska utilize combinations of all three methods
of valuation under a mass appraisal process (i.e., the process of valuing a
universe of properties as of a given date, utilizing standard methodology,
employing a common reference for data, and allowing for statistical
testing). Mr. Worley added that this is the universally accepted procedure
for determining property value.

We contacted assessors in the Municipality of Anchorage, the Fairbanks
North Star Borough, the Haines Borough and the City and Borough of Juneau
to obtain an overview of the application of property valuation methods in
their particular municipalities. Assessors from the City Borough of
Juneau, the Fairbanks North Star Borough, and the Haines Borough stated
that, for residential properties, the cost approach tempered with market
sales data is the primary means of determining value. The Municipality of
Anchorage wutilizes the the direct sales approach supplemented with cost
data for valuing residential properties.

All four municipalities use the cost approach, tempered with market sales
data, to estimate the value of commercial properties. Bill Olsen, of the

Municipality of Anchorage, stated thatna'ionalmanuals listing cost
information are adjusted for a particular market in order to utilize the
cost approach. In cases of assessment appeal by commercial property

owners, all the municipalities utilize income capitalization data to verify
assessments.

Property Tax Exemptions

Alaska Statutes 29.45.030 discusses the types of property that are exempt
from general taxation. Included in these exemptions are the following:
municipal-, State- or federal-owned property; household furniture; property
used exclusively for nonprofit religious, charitable, cemetery, hospital or
educational purposes; property of a nonbusiness organization composed
entirely of persons with 90 days or more of active service in the armed
forces; money on deposit; and the first $150,000 of the assessed value of
the real property of senior citizens and disabled veterans. Additionally,
two percent of the assessed value of a structure is exempt from taxation if
the structure contains a fire protection system approved under State law.

AHobit v. Greater Anchorage Area Borough, Supreme Court Opinion No.
636, (File No. 1214), 473 p. 2d 630 (1970).
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Alaska Statute 29.45.050 discusses optional exemptions. The section states
that a municipality may exclude or partially exempt certain types of resi-
dential property from taxation by ordinance. The following types of resi-
dential property tnay be exempt from taxation: boats and vessels; property
of nonprofit organizations wused exclusively for community purposes;
historic sites, buildings and monuments; land of a nonprofit organization
used for agricultural purposes--if rights to subdivide the land are con-
veyed to the State; personal property; business inventories; and any or all
types of motor vehicles. Attachment A from Alaska Taxable. 1986 identi-
fies the wvarious types of property that are exempt from taxation in
municipalities in the state.

In addition to the above mentioned optional exemptions, AS 29.45.050 states
that a municipality may, by ordinance, classify and exempt or partially
exempt the following types of property:

privately owned land, wetlands and v?.ter areas for which a scenic,
conservation, or public recreation use easement is granted to a
governmental body;

all or part of the increase in assessed value of improvements to
real property if an increase in assessed value is directly attribut-
able to aesthetic improvements in natural features or aesthetic
improvement of an existing structure (this exemption may continue
for up to four years from the date the improvement is completed);

all or part of the increase in assessed value ot improvements to a
single-family dwelling if the principal purpose of the improvements
is to increase the amount of space for occupancy (this exemption may
continue for up to two years from the date the improvement is
completed);

land for fire protection service and fire protection facilities;

the assessed value that exceeds S150,000 of real property owned by
senior citizens and disabled veterans;

real or personal property used in processing timber from up to 75
percent of the rate of taxes levied on other property; and

pollution control facilities (this exemption may not exceed five
years in duration).
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The State Assessor does not compile data concerning municipalities that
have passed ordinances allowing the above exemptions. According to Chris
Foil is, assistant to the State Assessor, these exemptions are used by
relatively few municipalities. Hr. Follis added that he was not aware of
any municipalities that have passed ordinances in order to exempt scenic
lands, land for fire protection services or pollution control facilities
from taxation.

Of the municipalities we contacted, the assessors of both the Fairbanks
North Star Borough and the City and Borough of Juneau stated that the
municipalities have passed ordinance which allow exemptions for residential
improvements. The Fairbanks North Star Borough and the Haines Borough have
passed ordinances that allow the assessed value of aesthetic improvements
to be eligible for exemption. According to the Haines Borough Assessor,
Haines has passed ordinances that allow for the partial exemption of timber
production facilities and exemption of the property with assessed value in
excess of $150,000 of senior citizens and disabled veterans.

Site Value Taxation

Site value taxation--also known as graded taxation, land taxation, two tier
taxation and incentive taxation--allows a deferentially heavy taxation of
land, or complete exemption of improvements from general taxation. This
type of tax is practiced in Pennsylvania. In 1913, Pennsylvania authorized
the cities of Pittsburgh and Scranton to shift, over a period of twelve
years, to a "graded tax" under which land istaxed at twice the rate of
improvements; since 1925this has been the practice of both cities.
However, the "graded tax" applied only tocity levies, not to county and
school levies, which are large for both of these cities. Consequently,
improvements, are taxed at approximated 70 percent of the rate on land, not
50 percent. Legislation passed in 1951  and 1959 extended authorization
for differential taxation of land to 48 other Pennsylvania cities. Accord-
ing to the Pennsylvania Local Government Commission, seven cities in the
state currently utilize site value taxation.

Mr. Steven B. Cord of the Center for the Study of Economics, has analyzed
site value taxation for many years. Mr. Cord has compiled data from cities
in Pennsylvania that have have adopted site value taxation. Mr. Cord

A"Netzer, Dick, "Economics of the Property Tax, The Brookings
Institute. Washington. D.C., 1966.

3City of Scranton and the City of Pittsburgh assessors' offices,
telephone conversation, January 1988.
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stated that his research has shown that the taxation method encourages
development. Mr. Cord explained that when localities are allowed to shift
taxes off buildings onto land, buildings are cheaper to operate and
construct, and 1t becomes more expensive to keep valuable land sites out of
use or in underuse. | have attached legisalation from Pennsylvania and a
report by Mr. Cord concerning site value taxation.

Site Value Taxation In Alaska. According to the State Assessor Mike
Worley, implemenation of site value taxation in Alaska would require statu-
tory changes. He explained that legislation would be needed to allow
municipalities to exempt improvements or to tax land at a higher rate than
improvements.  Mr. Worley said his office is aware of site value taxation
and has spoken with officials from Australia, where the method of taxation
is also practiced. According to Mr. Worley, Australia has not witnessed
significant economic benefit from the tax. Mr. Worley stated that the
limited adoption of site value taxation, especially in the United States,
prevents him from determining its economic effects.

I hope you find this information useful. Due to the complex nature of the
subjects presented in this memorandum, we have provided a broad overview.

If you would like wus to research a specific area, please contact this
office.

Attachments
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TADLE 11

LOCAL ASSESSMENT POLICY

GENERAL BOATS &
PERSONAL MOTOR BUSINESS

BOROUGHS RESIDENTIAL PROPERTY VEHICLES VESSELS INVENTORY AIRCRA
ANCHORAGE 1-v FV ST COL FV FV FV
BRISTOL BAY OP EX FVv FVv FV FV FvV
FAIRBANKS NORTH STAR OP EX E X EX EX E X EX
HAINES BOROUGH FV FV FV 5/15 FV FV
JUNEAU FV FV E X EX FV FV
KENAI PENINSULA OoP EX FV FV FVv EX FV
KETCHIKAN GATEWAY FV FV ST COL 5/15 FV FV
KODIAK ISLAND FV FV ST COL E X FV FV
MATANUSKA-SUSITNA FVv FV ST CcOL FV FV FV
NORTH SLOPE OP EX FV FV FV FV FV
SITKA FV FV FVv 5/15 FV FV

CITIES
CORDOVA FV E X E X E X E X E X
CRAIG Fv E X E X EX E X E X
DILLINGHAM FV FV Fv FV FV FV
EAGLE FV FV E X EX EX E X
GALENA NA NA NA NA NA NA
HOONAH NA NA NA NA NA NA
KYDA3URG NA N A NA NA NA NA
KAKE NA NA NA NA NA NA
KING COVE NA NA NA NA NA NA
KLAWOCK NA NA NA NA NA NA
NENANA FV FV FV FV FV FV
NOME FV FV FV FVv FV NA
PELICAN FV FV E X 5/15 FV FV
PETERSBURG FV FV ST CoOL E X FV FV
ST. MARY'S NA NA NA NA NA NA
SKAGWAY FV EX E X E X E X EX
TANANA NA NA NA NA NA NA
UNALASKA FV FV E X E X FV FV
VALDEZ OP EX E X EX EX E X EX
WRANGELL FV FV E X E X FV FV
YAKUTAT FV E X E X E X E X E X



TABLE 11

LOCAL ASSESSMENT POLICY

Notes for Interpretation of Table 11

FV * Full and True Value Assessment

EX = Exempt Property
NA = Municipality Does Not Levy Property Taxes
OPTIONAL EXEMPTION: Optional residential exemption up to $10/000 exercised
(AS 29.45.050(a))
STATE COLLECTION: State collected, annual motor vehicle tax (AS
28.10.431)
5/15 Optional, $5 & $15 fee collected in lieu of property
tax (AS 29.45.050(b)(1))
Note: Eight first class cities located outside of boroughs do not levy or

collect property taxes. They are: Galena, Hoonahf Hydaburg, Kake,
King Cove, Klawock, St. Mary"s and Tanana.

Second class cities have no school vresponsibility but may levy a
limited property tax not to exceed Tfive mills. The second class
cities of Eagle and Whittier are the only second class cities which
levy and collect a property tax.
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THE GENERAL ASS.-.YBLY OF PENNSYLVANIA

Act No, 534 - Session of 1959

Signed by Governor David L. Lawrence

AN ACT

Amending the act of June 23, 1931 (P. L. 932) entitled "An Act relating to
cities of the third class and amending, revising and consolidating the law
relating thereto"” changing tax levy provisions when land and buildings are
taxed separately.

The General Assembly of the Commonwealth of Pennsylvania hereby enacts
as follows:

Section 1, Section 2531, act of June 23, 1931 (P, L. 932) known as
the "Third Class City Code" reenacted and amended June 23, 1951 (P. L, 662)
and amended Yarch 15, 1956 (P. L. 12S3) is amended to read:

4. The council of any city may by ordinance 1in any year levy separate
and different rates of taxation for city purposes on all real estate class!
as land exclusivo of the buildings thereon and on all real estate classifie
as buildings on land.

Whon real estate tax rates are so levied, rates shall be determined by
the requirements of the city budget as apprcvod by council. Higher rates may
be levied on land if the respective rates on lands and buildings are so fixed
so as r.ot to constitute a greater levy 1in the aggregate than a rate of fifteen
mills on both land and buildings, and they shall be uniform as tc all real
estate within each such classification.

5. YVhere the city council by a majority actionshall upon due rat.se
petition the court of quarter sessions for the right tc levy addic icr.ai
millago, the court after such public notice as it may direct and after
hearing may order p. greater rate than fifteen mills but not exceeding five
additional mills to be levied.

(This Act was passed bu the State Senate of Pennsylvania by a unanimous vote
end by the House of Representatives by a vote of 138 to 45),
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Preface

What would happen in your town if the property tax
were gradually shifted, over the years, off buildings
onto land? For example, McKeesport. Pa. has done this
so that now it is levying a 10% tax rate on land only 2
Vj% on buildings, instead of raising the same revenue
by taxing both land and buildings at about 5%. If
constructing and operating buildings attracted less
property tax (eventually none), wouldn't it be more
profitable to build and construct them? Wouldn't this
encourage new construction and re-employment in your
town?

The current property tax on buildings is a powerful
deterrent to new construction and re-employment.
Consider: a typical 2% annual tax rate on a new
improvement of, say, S100.000 will cost $2,000 a year,
which is equivalent to a one-time cost of $20,000
(assuming a 10% interest rate), which in turn is
equivalent to a 20% excise tax on the $100,000
improvement. 20%! If someone proposed a 20% excise
tax on a necessity of life « on a residence, office or
factory - his proposal would be rejected immediately,
and rightly so. But the property tax on buildings does
exactly that.

If the property tax falls on land values instead, then
the city re-coups the revenue it lost by taxing buildings
less, and very important - landowners will be
encouraged to put their sites to efficient use. For who
would keep a site out of use, or in inefficient use, if the
annual rental value had to be paid out, at least in large
part, in local taxes? If you rented a site (which is
equivalent to paying atax on its value), wouldn't you be
impelled to put it immediately to the most profitable
use you could think of?

This is the theory. It is logically airtight. It should
work in reality. But does it in fact?

The articles reprinted in this pamphlet appear to
provide substantia, evidence that the theory is working
in the real world. In fact, the results seem almost too
good to believe. In all of these studies, the
building-to-land tax shift was rather mild, yet
noticeable construction spurts were obtained.

Could other factors have caused these construction
spurts? What, in literally hundreds of cities without
exception? Well, let the reader judge for himself (he
should know there is even more evidence available than
has been printed here; for example, Harrisburg, one of
the seven Pennsylvania two-rate cities, is prospering
mightily since it adopted the two-rate approach: ditto
for Washington, Pa. which went two-rate as recently as
1985).

Readers wanting additional evidence could write us
for a copy of the book entitled Catalyst! ($5/copy).

Of course, it is also true that there are many
non-land-value-tax cities throughout the world with
prosperous economies. Doesn't this weaken the case for
I.VT? Shouldn't they he suffering?

No, the existence of prosperous non-LVT cities does
not undermine the LV T case. Given the evidence in this
pamphlet, it's reasonable to think that they would be
even more prosperous if they had LVT. Also, their
prosperity could be due to the hard work of their
citizens, their enterprising and risk-taking ability, a
surge in demand for the products they produce - all
strong factors which we could assume would be even
stronger with LVT. After all, many of yesteryear's
prosperous non-LVT cities are today's depressed
areas.

These studies don't show that cities must suffer if
they don't employ LVT. They only show that cities do
better if they have it.

These studies can make one think, "if such a mild
building-to-land tax switch has produced such remark-
able results, what would happen in these cities if they
shifted all their taxes onto land values, not just some?
And then what would happen if the whole economy did
it and not just a few cities? Wouldn’t it be as if the
economy were to jump out of the water and fly into thu
sky?" 1

Here are three final thoughts:

« It was Allan Hutchinson, a city councilman in the
stale of Victoria, Australia, who conceived the method
of comparing building permits issued both before and
after a building-to-land switch, as well as comparing the
switching localities to neighboring and comparable
localities. We have changed his methodology only
slightly. Our hats off to him and his colleagues.

e The studies in this pamphlet have all been
reprinted from the eight-times yearly bulletin Incentive
Taxation. One result has been that certain statements
of a general nature are repeated in these articles. The
reader will be pardoned if he skips over the repetitions
to get at the central facts of each study.

e The idea of taxing land more than buildings has
received the endorsement of literally hundreds of urban
land tax experts, from Ralph Nader and The New
Republic on the left to William Buckley and the Wall
Street Journal on the right. For example, Urban Land
Institute Research Monograph No. 4 (p. 28) says of ihe
land value tax that it is "a golden key to urban renewal,
to the automatic regeneration of the city « and not at
public expense."

So, dear reader, first read the evidence, then judge
for yourself. And then act accordingly.
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Study

in Pittsburgh Shows

Follows Two-Rate

The theory is simple enough : decrease the property
tax rate on buildings and we make new construction
and rehabilitation more profitable. And if we increase
the land tax rate, we encourage landholders to put their
sites to an efficient use in order to get enough income to
pay at least the increased land tax plus a profit on the
improvement as well. This slight change in the property
tax can provide a carrot-and-stick incentive to urban
redevelopment, and quoting an Urban Land Institute
report, "at no extra tax cost" to local government.

Fine theory, but does it work in practice? There is
ample evidence that it does:

e Spurts in new construction have followed tax shifts
from building to land in all 24 municipalities in Victoria,
Australia which have n-'de such a shift since 1954, and
these cities have far out-constructed comparable
neighboring municipalities which did not undertake
such a shift (Incentive Taxation, 1/78, 10/77, Spring
1980. 6/84 = issues sent on request).

« Similar results emerge from a study of 325 cities in
the Republic of South Africa: those cities taxing land
the most, experienced the biggest construction spurt
ilncentive Taxation, 9/83 issue).

« All five cities which have had a two-rate property
tax for longer than three years have experienced
construction spurts larger than their comparable
neighbors (Incentive Taxation, 10-11/82, 10/83, 11, 83).

Now comes a new detailed study of Pittsburgh's
experience with the two-rate tax, conducted by the
Center for the Study of Economics ipublisher of this
bulletin). It finds the same sequence of events: a
building-to-land tax shift followed by a construction
spurt. The logic of the matter clearly points to
cause-and-effect.

CSE Study

Pittsburgh has been taxing land more than buildings
since 1913. From 1925 to 1979, its land tax rate was
always double its building tax rate. In 1979, as the
result of having obtained a Home Rule Charter from the
state legislature, it almost doubled its rate on land
without changing the building tax rate at all; in that
year its property tax rates were 9.75% on land and
245% on buildings. They have beer changed
repeatedly since then so that now the rates stand at
15.15% on land and 2.7% on buildings.

Now let us see what CSE's study of Pittsburgh’s
two-rate experience has uncovered:

(1) In the years 1980-84, when Pittsburgh was

expanding the difference between its land tax rate and
building tax rate, its new construction, as measured by
its building permits issued, was 5.9 times higher than in
the pre-change years of 1974-78 (city figures,
Pittsburgh Bureau of Building Inspection). For the
entire United States, 1980-84 building permits were
only 16 times greater than for 1974-78 ("Construct-
ion Review," 11-12/84, tables C-l. C-4, C-6). Pittsburgh

Spurt

in New Construction

Property Tax Expansion

did better than the nation, much better-almost fo3
limes belter!

(2) CSE also attempted to rule out the inflation
factor by adjusting the annual figures for building
permit issuance by changes in the cost of living. When
this was done, CSE found that the adjusted 1980-84
figures exceeded those of 1974-78 by 3.92 times (see p.

BUILDING PERMITS ISSUED, PITTSBURGH
(inflac ion-adjusted)

; C
TS Ml
n
1
IP
1974-1978 %
AAnnual Average | |Annual Average |

16. PA Economy League study).

(3) Since 1979, Pittsburgh's building boom has been
spearheaded by several big, new downtown office
buildings whose profitability was significantly increas-
ed by the building-to-land tax ,'hift. For instance:

* the Pittsburgh Plate Glass complex save S615.335

a year in property taxes because of the two-rate

approach as compared to a one-rate property

tax raising the same revenue for the ntv.
e One Mellon Square Building sav? 51,291,266

a year.

The Oxford Plaza complex saves $36/.369 a yeaij”™.

In addition, these savings are enhanced by smalli~“p”™
yet still significant three-year tax abatements on the
improvements only (not the land), which is similar to
the two-rate lax. One must assume that these tax



incentives figured in the final decision to build these
* job-producing mammoths (the Oxford Plaza Building,

with thousands of jobs, replaced a parking lot which
~orovided maybe 34 jobs).

Final empirical verification that a building-to-land tax
shift will spur new construction and re employment
must always remain elusive. We can never be sure that
we will have accounted for all the other relevant
factors, but there surely is a logical reason to connect
the two-rate tax to the construction spurt, and it has
actually occurred in so many places throughout the
world that it is hard to doubt a cause-and-effect
connection.

Contemplate this: if you are looking to buy a home in
d community which levies a tax on the full rent on land,
then the price of land would be zero (or near zero). You
could invest in common stock what you save on land
cost, and then use your dividends to pay the annual
land-rent tax.

You’d pay nothing for the land and you'd have extra
income to cover your land-rent tax. In addition, your
buildings, wages, retail purchases, etc. would all be
tax-free!

Wouldn't you prefer to locate in a land value tax
community as compared to a tax-labor-and-capital
community?

Poorer Homeown

Save Money with the

Pittsburgh’s homeowners in those wards with
less-than-median income save AT LEAST $728,741 a
year with the city's two-rate property tax, and the
annual savings are actually much more than that. So
concludes a research study conducted by the Center for
the Study of Economics (C.S.E.).

C.S.E. is a non-profit research organization which
publishes Incentive Taxation and prepares objective
studies on the two-rate property tax. It was first
organized in 1980. Incentive Taxation printed the first
half of this study in last month’s issue when it presented
evidence to show that Pittsburgh’s two-rate property
tax seems to have helped bring about a spurt in new
construction in the city.

Before examining how the two-rate approach
downtaxes poorer homeowners, we should point out
that Pittsburgh has been taxing land assessments at a
higher property tax rate than buildings since 1913.
From 1925-1979 the city's land tax rate was always
double the city’s building tax rate: since 1979, the land
tax rate has been greatly increased while the building
tax rate has been raised only slightly. as of 1985, the
land tax rate is 15.15% and the building tax rate is 2.7%
(assessments are officially at 25% of market value).

e

7. CHANGE
PERMITS

IN BLDG
ISSUED

PITTSBURGH
+793 7.

NEW OFFICE BLDG
CONSTRUCTION-  ’n¢
NATIONWIDE

+54-7. t

Tn ' 070,
b/ *8 Tillb jr3
ceenixire3, pu ﬂlg U fn
Pittotut'jh and for

wide.

i*tshurjh, r'a_increase its tox rJLo Ui -arj

MOMEr o iy " T e Ay
s issued \?X-ai

pnevv o?flce Oui'dm1 construction r.it|8rr1-

rs iIn Pittsburgh

Tivo-Rate Property Tax

The C.S.E. Study

Now let us see how C.S.E. arrived at the conclusion
that homeowners in the poorer wards in Pittsburgh
save AT LEAST $728,741 a year with the two-rate
approach. Some detective work is required.

First, it is necessary to determine which of the
thirty-two wards in the city are poorer-than-median:
this could be ascertained from U.S. census data (1980
Census-Pittsburgh, Table P-II).

Second, C.S.E. had to determine how homeowners
fared under the two-rate tax. The Allegheny County
Assessment Dept., which assesses for the city, doesn't
classify property according to use - residential,
commercial, industrial, etc. - but rather classifies
property according to incorporated and un-incorporated
ownership (see 1/5/85 "Total Value Municipal Sum-
mary," p. 3, Ray Wan, Assessor’s Office). It is safe to
assume that all or nearly all homeowners are listed on
the un-incorporated list, as there is no advantage for a
homeowner to incorporate and considerable time and
expense to do so.

When C.S.E. combined the census with the
assessment data, it found that the un incorporated
properties in Pittsburgh’s poorer-than-median wards



saved AT LEAST $728741 a year with the two-rate
approach (15.15°/0/2.7%) as compared to what they
would have to pay with a one-rate tax (5.16% on both
land and buildings) raising the same revenue for the

city,
Poorer Homeowners in Pittsburgh Save

$728,741/Year

LEAST

At Least!

But the actual savings to the homeowners in the
poorer-than-median wards are much more than
$728,741 a year. This is because the un-incorporated
classification includes, in addition to homeowners, some
unincorporated commercial and industrial property as
well as vacant lots. These properties tend to pay more
with the two-rate approach (certainly all vacant lots
do). If they were excluded from the un-incorporated
list, then only homeowners would be left and
consequently their savings in the poorer-than-median
wards would far exceed $728,741 a year.

And as far as tenants are concerned, they clearly are
beneficiaries of the building-to-land tax shift, as they
pay no land tax at all and there will be less building tax
to be passed on to them in the form of higher
apartment-rent.

Some may ask. “Isn't the land tax passed on to
tenants in the form of higher apartment-rent?" Perhaps
it is in the short run and in some cases, but every
economics textbook asserts that a tax on land values

for Ham

Harrisburg (pop. 53.115)

AT

is slowly emerging from a
rough decade. This capital city of Pennsylvania was
cruelly buffeted by the Agnes flood of 1972. In addition,
huge shopping centers ringing the city have been slowly
strangling the retail business in the downtown area.

But Harrisburg has been fighting back. New con-
struction has increased since it first started to tax
land more than buildings in 1974. A huge complex
containing office skyscrapers and an indoor shopping mall
sprouted up a few years ago - and therein lies the first
part of our tale.

This multi emillion dollar complex, called Strawberry
Square, 1is currently assessed at S24.488 million for
buildings. SI 477 million for land (assessments are at
60"; of assessed market value). If a flat tax rate of
2 829"; were levied on all land and buildings, the city
government would get as much revenue as It now gets
with 5 825"; land. 2 188"; buildings. But the Strawberry
Square complex would then pay SI 12,857 a year more in
property taxes In other words,
saves with Harrisburg®s current two-rate tax.

that is the amount it

cannot be passed on to tenants in the long run. They
argue that a tax on buildings can be passed on because
iL causes some buildings to become unprofitable to
operate and thus fall into disuse; also, it reduces the
profits on new construction and so fewer buildings

built. In the long run. the smaller supply of buildings™”™

allows the rental price to be raised. But land is different
- its supply is fixed and so a tax on land values cannot

increase the rental price of land; because the tax won't
decrease the supply of land or increase the demand for
it, the tax won't increase its rental price. In the short
run, a land tax might be passed on because of
pass-through leases but in the long run when leases are
renewed, the land-rent increases won't stick. If
landlords insisted, some tenants would move out of
town and others would economize on their use of space,
and the lower demand for lard would cause a return to
the previous land-rent level, all other factors remaining
the same.

In fact, because more sites would be used if taxed,
then the supply of available land would be increased —
with a consequent lowering (not raising) of rent!

This economic reasoning is important because it
means that a building-to-land tax shift benefits all
tenants, poor ones included - they pay no land tax and
there will be less building tax to be passed on to them in
their apartment-rents. Aimost half the city's population
lives in rental quarters (U.S. Census-Pittsburgh 1980,
H-1), and we can assume that an even greater
proportion of poorer people in town are tenants. So the

two-rate approach would be a great benefit to thedfc
poorer tenants, although by exactly how much it is hard™"

to say.

Megabuck Savings
in Harrisburg is that a new addition
to Harrisburg®"s downtown, in addition to Strawberry
Square, 1is on the verge of final approval [t is a hotel
conference office complex of huge proportions -some
S60-S80 million in all Application is being made for
a L"DAG grant to cover some of the expenses (maybe

as much as S4-S6 million).
IFwe assume that the new complex will have the same

building-to-land ratio as does the existing part of Straw-
berry Square, and that seems like a reasonable as-
sumption. then the proposed buildings will save about
$180,000 a year intaxes because of Harrisburg®s two-rate
property ax. It is hard to imagine that the prospective
developers did not include low property tax costs of
this magnitude

The latest news

in their calculations before offering to™"

bid on the project. We"ll never know whether they would M B

have gone ahead with this project even with a flat tax
rate, we can only say that this handsome tax savings was
an added inducement. It is reasonable to think it helped

clinch the deal.



Other Aspects

While it is true that these big downtown developers
get substantial tax reductions with a building-to-land
Sfex switch, do keep in mind that they provide the com-
munity with much-needed new jobs And it is not the
homeowners in town who are picking up the tax burden
Most of them pay less with a two-rate tax; about 60*7
of them, according to acitywide study performed in 1981
It is the under-users of land who pay more, and they are
preventing the unemployed from working on their sites

Just recently, the Harrisburg city government moved
to anew. modern and beautiful city hall. The old Municipal
Building, built 1910, stands starkly empty but plans are

LV T Scranton Maintains

Over Non-L VT

Nestled in the northeastern corner of Pennsylvania
are two sister cities - Scranton and Wilkes-Barre.

They are similar in many ways. The declining
anthracite coal mining industry has been important
to both of them, as is the newer electronics, garment
and trucking industries. Both can boast of many in-
stitutions of higher learning. They are twelve miles
apart and their citizenry share similar ethnic back-
grounds. They share the same airportand philharmonic
symphony. They tax real estate at about the same
general percentage. Scranton hasapopulationof87,000.
Wilkes-Barre 51.000; both experienced about a 14%
population decline from 1970 to 1980.

But there is one significant difference between the
two cities: in 1980 Scranton nearly doubled its tax
rate on land to 9.6% while maintaining its building
rate unchanged at 2.55%; in addition, it passed a
law (known as LERTA) exempting all newly constructed
commercial and industrial improvements from the
property tax (or the first ten years (the land was not
tax-exempted), and new residential construction re-
ceived a somewhat lesser but still generous exemption.
Wilkes-Barre did none of these things; it continued
to tax land and buildings at the same rate.

Scranton®s city officials had hoped to encourage new
construction. A study undertaken by the editor of
this publication and published in the Summer 1982
issue indicated that their hopes were being fulfilled.

This study of building permits issued iIn Scranton

afoot for selling it to a condominium developer Ex-
tensive remodeling will hBve to be done, of course <«
and because of the two-rate property tax. itwill all be
taxed at a lower rate Thus, the plans are more likely
to be realized CGenerally, apartment buildings are the
biggest tax savers as the result of an LVT shift

The current city administration is favorably disposed
toward land value taxation. Writes Mayor Stephen Reed:

I believe that there is an incentive for new construction
and rehabilitation when a higher rate of tax on land
exists

We look forward to continued good news from Harris-
burg

Construction Lead

Wilkes-Barre

revealed that in the two-year period followingtheuptax
on land coupled with the net downtax on buildings,
new construction in Scranton increased 14% in number
of building permits issued and 22% in value = and this
in the teeth of a nationwide construction recession) 1980-
1981). In neighboring and comparable Wilkes-Barre, the
corresponding figures showed a decline of 30% and 44%
respectively.

The Wilkes-Barre construction decline was under-
standable in light of the stiff 1980-81 construction re-
c-ssion. But what could account for the Scranton in-
cr ases during the same period of time? Ktwould seem
logica.: to ascribe it to the uptax on land, which should
dissuade landowners from keeping their sites out of
less-than-most-appropriate use; also the downtaxing
of new improvements would encourage new construction
and renovation. No other relevant changes seems to
have occurred in the economiesof Scranton and Wi lkes-
Barre since 1980.

New 1982 Figures

Your editor felt, however, that this study was some -
what incomplete. Symmetry demanded that a three-year
period following the change, not two years, was needed
to compare to the three-year period prior to the change.
So back he went not long ago to the city halls of these
two cities to unearth the taxable building permits issued
for the year 1982. He found that Scranton was still
out -constructing Wilkes- Bar re. The theory and the facts
were still in consonance. See the chart accompanying

A Comparison ofthe Number and Value of Taxable Building Permits Issued in Scranton
and Wi lkes-Barre Both Before and After January 1980. when Scranton Almost Doubled
Its Land Tax Rate and Substantially Reduced itsTax Rate on New Construction

1977-1979
Number Value
Scranton 1145 $8,658,747
Wi lkes-Barre 2520 $14,542,318

ri Change
1980-1982 (*80-1982 - 1977-1979
1977-1979
Number Value Number Value
1229 $10,669,047 -8 -23r.
1651 $7,721,48 -33% 47"

NOTE: The numbers and values are annual averages for the years indicated For example. 1145 building permits wore issued

annually, on the average, during 1977-1979.



this article

The study is now complete We have compared the
three years after the Scranton rate changes of January
1980 with the three years before. IFwe include years
too far away from the change, then we run the danger
of other factors arising to affect the rate of construc-
tion in these two cities.

Of course, the possiblity of other factors affecting
materially the construction patterns in these two cities
can never be entirely ruled out None seem apparent,

however, and it is reassuring to note that similar
comparisons of other LVT and non-LVT cities in

Pennsylvania show similar results, as dosimilarcom-
parisons iIn dozens of cities in Victoria. Australia and
literally hundreds of cities in the Republic of South
Africa

Another reassurance the highly respected Fortune
Magazine recently ran a full-scale article on the
Scranton/Wilkes-Barre statistics as well as similar
statistics from other Pennsylvania cities, all ot which
have appeared in this and previous issues of this
publication. Two of their researchers, editor Gurney
Breckenfeld and writer Ed Bailg, visited the same
sources which your IT editor visited and verified the
accuracy of these statistics. You needn"t take our
word only: take Fortune"s. It's the same. We welcome
their independent verification. So should you.

Conclusion

Has it crossed your mind. “ If Scranton"s modest
uptax on land and downtax on new construction has
seemingly produced a construction upsurge, what would
continued annual moves to uptax land and downtax
buildings produce? How much more new construction
would there be. and above all how much more new
employment would result?"

If Scranton were to move steadily, year by year, in
a land tax direction so that within five years or so the
property tax would fall only on land and not at all on
investors in new construction and rehabilitation,
couldn™t we reasonably expect to see a significant dent

LV T McKees

At first glance, the city of McKeesport. Pa. seems
to have little going for it It depends heavily on the
steel industry, and everyone knows how brdly off that
industry is. As a result, unemployment in McKeesport
is far above the national average. Downtown retailing is
suffering: vacancy signs can be seenon themain street,
and Cox. the town"s only department store, has been
"orced to close down. Many people are pessimistic
about McKeesport®s economic future.

But there"s a uof life intheold town yet. The streets
buzz with people and cars, there®s considerable office
employment downtown, city goverment and private civic
organizations are mounting strong efforts to combat
the economic malaise.

And wonderful to relate - new construction and re-
habilitation have been increasing steadily, year after
year since 1980 It's the best statistic the town can
offer to show that the city is still economically aliwve,
with a viable future.

The year 1980 is a key year, since itwas then that

made in its still-high unemployment rateTWhat we need
is vision and vigor on the part of leaders in business
and government to act upon proven theory - to turn
studies into reality

And what about your city'7

0
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port Still Ahead

the city introduced the two-rate tax:

= It increased the tax rate on land from 2.45% to 9%

« It decreased the tax rate on buildings from 2.45%
to 2%.

< New constructionwasgivenathree-year taxexemp-
tion (but not the underlying land assessment).

The net effect of the tax rate changeswas to increase
the total property tax revenues by almost 50%. The city
government was then ina financial bind. One would think
that the increased property tax burden would have re-
duced new construction and rehabilitation, but the re-
verse occurred. Following the aforementioned tax
change, new construction and rehabilitation for the
three-year period averaged 38% more than in the
previous three year period. 38%.! .

We should not be surprised that when land is taxe”
more, an incentive will be created for the owners to
put their sites to a fuller use (limited by zoning);
and that when buildings are taxed less, it would be
easier for the landowners to improve their sites.



Taxable Building Permit-' issued

1977-73
Annual Average
McKeesport $1,716,000
Clairton $746,710
Duguesne $1,053315

180
Annual Average ri Change
$2,370,191 - 3Bri
$530564 -28rr
$339,731 - 20ri

Source: Buildingpermit records in the three city halls

Tax land and we create the incentive lor it to be used
intensively, and economic growth results. This cannot
be said about any other tax. since they are levied on
labor or labor-produced commodities; the more theyare
taxed, the more dis-incentive we create. This seems
to be borne out by the facts in McKeesport See the
table below

Note that McKeesport®s 38" gain is for taxable build-
ing permits issued. Tax-exempt construction was ex-
cluded because it is not affect by tax considerations.

Duquesne and Clairton

Of course, the question should immediately arise -
could other factors have been responsible forMcKees-
port"s 38”7 gain? You can never know for sure, but
none seem to be present.

In order to further rule out other factors, itmakes
sense to compare the record of McKeesport (pop.
31.017) to that of its neighbors, Clairton (pop. 12.073)
and Duquesne (pop- 10,099). The latter is right across
the Monongahela River and the other is downstream
about two ~>.iles. Each of the three cities has one U S.
Steel mill as well as steel-related industries, and con-
sequently they all have much higher-than-average un-
employment. There are no other nearby comparable
cities.

These three cities are truly triplets, the only visible
relevant difference beingthat McKeesport up-taxed land
and down-taxed building in 1980 while the other two
cities did not.

When we compare the record of building permits
issued in Clairton and Duquesne to that of McKeesport,
we see that the latter did considerably better than its
two comparable neighbors. In fact, itdid muchbelter -
Clairton®s new construction and rehabilitation fell off
28fF in 1980-82 as compared to 1977-79, while Du-
quesne®s Tall-off was 20™~. The accompanying table
gives the details

Considering the hair-raising depression in con-
struction that occurred during 1980-82. the record
of Clairton and Duquesne is better than might be ex-
pected. but clearly McKeesport did much better.

It is reassuring to note that these results are cor-
roborated by similar studies comparing LVT Scranton
to neighboring Wilkes-Barre. LVT Pittsburgh to other
U S. cities, and by similar studies in the state of Vic-
toria, Australia (24 cities) and the Republic of South
Africa (over 300 cities).

There 1is another kind of corroboration for these
figures. FORTUNE Magazine sent two researchers
around in Pennsylvania to gather research for their
August 8 th article on land value taxation, and they came

up with near-identical figures on building permits
issued iIn McKeesport - Clairton - Duquesne (Scranton
and W.llkes-Barre also), and reached the same con-
clusions. It is legitimate to wonder if the editor of
Incentive Taxation, who is an announced land-tax ad-
vocate. didn"t doctor" the building-permit figures to
suit his preconceptions. Well, the independent FOR -
TUNE corroboration should put to rest these fears.
IFf any IT reader wants to do his own verification,
he need only consult the bulding-permit statistics
in the three city halls; they are public records.
Conclusion

This Tale of Three Cities is now completed. We have
compared their new construction for the three years
following McKeesport®s 1980 tax change to the three
years before. Although no test in a changing urban
setting can be declared as air-tight as what a chemist
might do in a controlled laboratory setting, the case
for land value taxation is clearly strengthened, especial <
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Ir. 1900, McKeesport, Pa. adopted a higher tax rate on
land than on buildings. The other two cities did not. nic atove
chart compares building permits issued in 1977-73 to 19A()~d.



ly when the corroboration is added into the record
And why not" It shouldn't surprise us that an up-tax
on land would penalize inefficient use while a down-tax
on construction would give added incentive to build
How much more evidence do our city officials need

Two-Rate Tax in

Followed by Cons

I'p 70%!

That's the average annual increase in new
construction experienced by New Castle. Pa., after it
adopted a two-rate property tax.

More specifically, the dollar-value of building permits
issued in New Castle was 70% higher per year for the
years 1982-85 than for the years 1979-81. The first year
for New Castle's two-rate property tax was 1982 and
then in 1984 the city spread the rates further apart. The
rates are now 8.78% on land and 2.1% of buildings.

8.2% of this 70% could be accounted for by general
inflation ibased on statistics from the U.S. Statistical
Abstract 1985. p. 467).

This fact was unearthed by a study conducted by the
Center for Local Tar Rp<;earch: 5 F.asr 44th st. Npw
York, N.Y. 10021. C.L.T.R. engages in objective studies
of the properly tax and based this study on an
examination of the city's records of building permits
issued, which are on file for public inspection in Citv
Hall.

The C.L.T.R. study revealed that at least $1,200,804
more ‘'adjusted for inflation) in new construction
occurred during 1982-85 than in 1979-81 e« see chart.

Comparison of Taxable Building Permits
Issued in New Castle, Pa.
for the Three Years Before the Introduction
of the Two-Rate Tax (1982) with the
Four Years Thereafter

1979 = $1,799,537 1982 $3,622,847
1980 = 2.897.330 1983 1.990.649
1981 = 899.752 1984 2.226.356

1985 4,854.569

[Source: C.L.R.T. Study bised on city records
of building permits iBsued.j

Job-starved New Castle could use the extra new
construction during the post-1982 two-rate years. The
city's economy has relied on heavy industries and they
have been severely buffeted recently.

It is interesting to note that despite the adverse
economic conditions. New Castle experienced a
construction spurt anyway. Lately, this new construc-
tion is the only bright economic trend in New Castle.

The Center for Local Tax Research reported that

before they act  introduce a two-rate property tax'l
Let them bear in mind that there are unemployed Reople
out there -some of them are their ne|%hbors -who are
suffering because thepresentone-ratetaxisanoostacle
to economic growth

ew Castle, Pa

truction Spurt

Ne W Castle increased its building permit fee in 1984 and
1985. This change has had the effect of inducing many
builders to reduce the dollar-value estimate of the
permits they are seeking in order to lessen the fee they
have to pay. If the fee had remained the same as in
previous years, the estimated dollar value of building
permits issued would have beer, higher in 1984 and 1985
than actually reported, and the construction spurt
would have been reported lo be higher than 70%. Also:
thp 1986 building permits issuance will show a huge
increase.

Comparison to Other Cities

There is good reason to believe that the building-to-
land tax shift resulted in the spurt in new construction.
After all, if we reduce taxes on buildings, we make
them cheaper and more profitable to build and
maintain. And if simultaneously we increase the tax on
land assessments, we encourage landowners to develop-
their sites more efficiently in an effort to obtain anfl
income adequate to pay for the higher land tax as well
as a reasonable profit on their improvement invest-
ment.

“But," some could say, "maybe the construction spurt
was due to other factors than the building-to-land tax
switch. Just because the spurt followed the switch
doesn't prove cause-and-effect.”

Well, this is an objection worthy of conside . :ion. It's
difficult, though, to see what other factors could
possibly cause the construction spurt, especially in view
of New Castle's depressed economy. And then there's
another aspect of the study by the Center for Local Tax
Research which strongly undermines the other-factors
explanation.

C.L.T.R. examined the building permits issued in two
neighboring and comparable cities «Farrell ar.d Sharon,
Pa. The economies of these cities also depend heavily on
heavy industry and have experienced considerable
unemployment lately. So it should come as no surprise
that the average annual construction (as measured by
building permits issued) is decidedly down for the
1982-85 period as compared to the 1978-81 period.
Sharon’s new construction was off 90% while Farrell
was down 66%. Compare this to New Castle's increase
of at least 70%!

This New Castle-Sharon-Farrell study is strongly”™
corroborated by other similar studies reported in this™
publication. For example,

« Pittsburgh experienced a 114% increase in its three
post-land-tax-increase years as compared to its three
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prior years (see Oct. Nov. 1982 issue); its construction Why shouldn't it happen in your town also?

spurt far out distanced the nationwide construction What are you doing to encourage construction and

increase during the same years. o reduce unemployment in your town via the land value
 Scranton experienced a 23% increase in its three tax?

osl-land-tax increase years as compared to its three
prior years (see Oct. 1983 issue); neighboring and

comparable Wilkes-Barre experienced a 47% decrease % CHANGE \M BLDG
during the same years.
« McKeesport experienced a 38% increase in its PERMITS ISSUED

three post land-tax-increase years as compared to its
three prior years (see Nov. 1983 issue); neighboring and
comparable Duquesne and Clairton experienced 20%
and 28% declines respectively in new construction
during the same years. Duquesne has since adopted a NEW CASTLE
two rate property tax.
« 23 cities switched to taxing only land values in the
Australian state of Victoria since 1955. All of them
experienced construction spurts far out-distancing the
construction records of neighboring and comparable
cities (see issues of Oct. 1977. Jan. 1978, and Nov. 1978).
e A 310-city study in the Republic of South Africa
showed that those cities taxing only land values
experienced the greatest construction increase over a
20 year period. Cities taxing land more than buildings
experienced the next greatest construction increase.
Cities taxing land and buildings at the same rate
experienced the least construction increase. And cities FARRELL
switching to taxing only land, or to taxing land more
than buildings, experienced a greater construction
increase than any of the above categories (see Sept.
1983 issue). These issues are available from this
publication for one dollar each. SHARON
If there were only one study supporting the
contention that a building-to-land tax switch encour- . .
ages new construction, it would be legitimate to i 104 {ev Cisste, 3. adopted a ~cjhor tax race O
question whether the tax switch caused the construc- ALOVC enere CONPSLOS B.: fii‘rfj_"‘[jéeorriis\,’ Jneies, in 197" to°
tion spurt, but in light of all these studies, can we not
conclude that the switch encourages new construction?

Mayor James Bar-
rett McNulty (Scranton;):
"We’'re really used to it.
People don't even recog-
nize that it's in place in
the City of Scranton.
We've increased the rate
four times as of 1980, and
asa result we've had a tre-
mendous increase in the
number of building per-
mits in the city for the
years 1980 and '81 with an
increase of up to 22% in
the City of Scranton,
while in our neighboring
city of Wilkes-Barre, years. | believe that one
which is 14 miles down of the main reasons for
the Susquehanna Valley, that is that the builder is
there has been a drop of no longer penalized in the
44% over the last three City of Scranton."
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T w o A merican Experts Report: L v T Easier
to Administer in Australia and N e w Zealand
In ihf fall of 1%-f two American experts visited A ust- value rating is administratively impossible because of
ralia anti New Zealand in order to evaluate the land value the difficulty of assessing land apart from the buildings
taxation systems being practiced there They were A M on it. is not heard at all in Australia and New Zealand
W oodruff then Provost of the University of Hartford Many decades of experience have convinced even .he mos:
tantl formerly a real estate appraiser) and L L Ecker- hardened skeptics that while it may be considerably mon
Racz then Assistant Director for Taxation and Finance difficult to appraise (he land component of a single im -
of the Advisory Commission on Intergovernmental Rela- proved parcel apart from the building on it. the reverse
tions Their report appeared in the October 1065 issue is true when great numbers of properties have to be
of The Tax Executive evaluated for tax purposes Involved calculations need
Their comments on the ease and fairness with which be made only for selected bench mark properties and the
land value taxation can be administered are especially values established for the bench marks may be extra-
inlerestine We quote the following from their report polated to all properties, very much as American asses-
Dr ) F N Murray, the highly regarded author of the sors customarily build up land value maps The land
leading Australian textbook on valuation techniques holds value atlas or cadastral map is the device Tor accom -
that plishing the extrapolation Both Awustralian and New Zea-
tai equity in valuation can be more easily achieved land tax professionals, including a few who either oppose
when the rating is based on land rather than a combina- site value taxation or are lukewarm to it are agreed on
tion of land and building. its administrative simplicity
"(b) considerable economies can be achieved if the
Valuer General (chief assessor) does not need to m ain -
. . . W oodruff and Ecker-Racz also reported that "the
tain records on the character of buildings.
. . . . . earlier graduated land taxes of the Commonwealth
tci most of the errors in valuation involve buildings
of Australia, the Awustralian states, and the central
and not land, and
government of New Zealand were a decided factor
id) use of cadastral maps not only ‘'readily permits
in the breaking up of large landed estates
equalization of land values but reference to such maps
makes it very simple for an aggrieved owner to deter-
"The case for the use of unimproved capital value
mine whether he is treated equitably
. ) . ) for the base of property taxation on grounds of ad-
In consulting with the United Nations concerning tax
m inistrative simplicity, efficiency, and resultant equity
systems (or new nations, where ownership records are
between individual owners and classes of owners is also
good enough to permit clear identification of taxible
impressive, if only because professional administrators
holdings. M urray strongly advocates site value taxation
representing as a group nearly 300 years of collective
because of its sim plicity and the relative ease with
experience are satisfied that substantial savings could
w hich inexperienced civil servants can be trained to do
be realized in valuation (assessment) costs, and assess-
the job
ment quality raised, if unimproved capital value were
The argument commonly hea: d in America that site
the only base used for local and state property taxation
Th D lt K.d l‘ d .
lows In so many cases upon theadop_ civil service employees and are not

Some people who know a little bit
say that since Australian localities
don"t have to raise tax money to pay
for schools or police - those are state
and federal functions there - the tax
rates on land there are Insignificantly
low and provide no valid test of the
common Australian practice of rais-
ing all local revenue by a tax on
land only. IFthose towns exhibit spurts
In new construction when they shift
their building tax to a land tax. It's
pure coincidence and the main cause
for the construction spurt must be due
to some other factor.

You"re entitled to raise your eye-
brows at such an explanation since
the construction spurt Invariably fol-

tion of the single local land tax that
coincidence would seem tobe ruled out
as the explanation. But now new evi-
dence comes to us from the state of
New South Wale3 which shows that the
tax rate on land Is in fact signifi-
cantly high - much higher than inthis
country, for example.

In New South Wales, which Includes
the huge and booming city of Sydney,
all localities are required by law to
tax land values only. The tax rates
there range, for most localities, from
2% to 7% of assessed value, and In
Australia the assessments are up-
to-date and genuine (. large part
because the assessors there are state

paid by theirneighbors and assessees;

and also they need only assess land
rather than both land and buildings,
and this considerably sim plifies their
task).

In addition, water and sewer rates
are levied separately They range
from 1% to 5.2% and when they are
added to the basic general rates,
it is seen that the tax rate on land
is substantial enough to produce the
construction spurts mentioned above

(Inform ation from Sidney (.Sllchr\s"fc.
article In Progress Magazlne.

bourne. June 1979, page 9)



How New South Wales is Beating
the Home-Building Recession

In the past. "Incentive Taxation"
has presented ample statistical evi-
dence from many states iIn Austra-
lia showing that spurts In new con-
struction have followed the shift to a
tax on land values only. Now a new
state has Just been heard from -
New South Wales.

It had been difficult to get evidence
from this state, since every locality
In ILhas been taxing only land values
for over sixty years, thus making it
difficult 1t run before-and-after-
adoptlon studies or comparisons be
tween land-taxing and non-b*"id-taxing
localities.

But In 1974. the Sydney Metropoli-
tan Water Sewerage and Drainage
Board and theHunter District Board
(serving Newcastle and Its surround-
ing area) switched to a tax on land
values only, effective for 1975 and
thereafter. The switch affected
1,255,000 homes whichhadprevlously
been taxed both on land and build-
ings. Commercial and Industrial
properties were not affected by the
switch and continued under the old

system
Interestingly, water and sewer
boards in rural areas of New South

Wales have long been taxing on land
values only. Now that tax has been
extended to the urban boards.

The statistical table In this article
shows the home-building approvals
for the areas covered by the Sydney,
Newcastle and Melbourne water and
sewerage boards. The Melbourne and
Metropolitan Board of Works does
not use the Iland-tax-only system
and is included here for the sake of
comparison.

Before we analyze the data, the
reader should know that a serious
recession occurred In Australia, as
In this country, In 1975. It hit the
home-bullding Industry particularly
hard.

Let"s Look at the Data

The statistical table shows Imme-
diately that home-bulldIng recovered
from the recessionmuch more quickly
and fully In land-value-taxing Sydney
and Newcastlethanlnnon-land-value-
taxing Melbourne.

< In Sydney, the number of approv-
als Increased 11% from 1975 to 1979;
In Newcastle, despite serious set-
backs In Its large shlp-bullding in-
dustry, approvals Increased 72% In
unfortunate Melbourne, approvalsde-

HOME-BUILDING JOB APPROVALS

Year ended Number of Total Values
3Hth June New Dwellings of all Dwelling
approved approvals
(S000"s)
SYDNEY STATISTICAL DIVISION*
1w 25,513 878.889
1978 22.319 698.911
1977 21,312 591.981
197A 17.392 445_153
1975 23,047 452,729
NEWCASTLE STATISTICAL DISTRICT
1979 2.995 96.103
1978 1,724 88.086
1977 1.585 71.661
197A 1.407 57.536
1975 1,742 51.337
MELBOURNE STATISTICAL DIVISIONt
1979 15.674 547 .626
1978 15,863 554.825
1977 21,771 658.485
1976 24.250 618,359
1975 18,323 383.684

* Include* Wollongong Statistical District also served by lhe Sydney

Water and Sewerage Board.

t Pxcludin
lon which_
Works rating area.

shires of Hinders, Hastings, Healesville and Morning-
arc outside the Melbourne and Metropolitan Board of

f The horizontal line separates the figures since un-laxing dwell-
ings from those under the old besis where they were taxed,

creased 14% over the same period

= Sydney Increased its total dollar
value of home-bulldIng approvals by
94% in the 1975-1979 period, while
Newcastle®s increase came to 87%.
Melbourne lagged behind with only
a 43% increase.

The statistical table comes from the
September 1979 Issue of Progress
Magazine (Melbourne), page 3 and is
compiled by Alan R. Hutchinson from
building approval statistics published
regularly by the Australian Bureau
of Statistics

Corroborating Data

Mr Hutchinson also informs us that
"the superiority of the N S.W per-
formance over that of the Melbourne
area applies only to dwelling con-
struction." Remember that com-
mercial and Industrial properties In
New South Wales were not switched
over to the land-tax-only system and
they show no greater Improvement
in new approvals Issued for 1975
to 1979 titan did the similar non-
land-taxed properties In Melbourne.
Welcome corroboration! It reduces

- M1

the likelihood that other factors may
be causing the greater dwelling con-
struction iIn Sydney and Newcastle

IFf and when the land-tax-only sys-
tem 1is extended to commercial and
industrial properties In New South
Wales. It will then be interesting to
examine their four-year change tnap-
provals issued

The Darvall Board of Inquiry has
recently recommended that".he Mel -
bourne Board of Works be given power
to switch to land value taxation The
dissemination of Hutchinson s figures
should make the switch more likely

In the face of mis sea of evidence,
this flood of studies, showing that (he
higher taxation of land values stimu-
lates economic growth. Is itnot leg-
itimate to ask readers of this publi-
cation what are you doing to getyour
own home town or state to Increase
the tax on land values and decrease
unemployment and poverty?



Seymour Shire
Escalate

Land Value Taxation

Three years have now passed since Seymour Shire -a
rural area in Victoria, Australia * changed over to
taxing only land values instead of penalizing building
owners with a property tax on both iand and buildings.
? %5 now time to analyze the results, as seen by this
chart produced by Allan Hutchinson > the February
1985 issue of "Progress" Magazine:

Year Values of Buildine Permits Issued for:

Altcrahom
No* of New & Addition Budding All new
Dwe'iik9* »o Dwelhng* Other

Ending

30th Scpi

S Ill1ll's S 000's s nool\

Buildings I'n - T axed

1984 131 5.270 78 3.215 8.563
198.3 89 3.672

1982 63 2.412 13;.

Buildines Taxed
1981 58 1.998
*
1980 56 1.760 56 3.361

1979 68 1.9Q5 62 ~45 2.812

The source of these statistics is the quarterly
publication by the Victorian office of the Australian
Bureau of Statistics (catalog number 8702.2), which
contains data on building permits issued.

The essence of the chart is this:
e Seymour Shire issued 55% more building permits

Seymour

IT readers of some years®" standing will remember
that we have published three separate studies on all 23
localities in the southeastern AustralianstateofVictoria
which switched after 1954 from taxing land and buildings
to taxing only land. Ineach case, abuilding boom followed
the switch, and the boom exceeded any new-construction
increase that might have occurred in neighboring and
comparable localities. See IT issues of October 1977.
January 1978 and November 1978 (available upon re-
quest).

In September 1981. Seymour Shire became the twenty-
fifth locality in Victoria to shift to land-only taxation
since 1954. Reports received earlier this year in this
country tell that Seymour Shire is no exception: building
permits issued are far greater than iIn the best previous
year. The '"Seymour Telegraph'™ of October 9. 1982
quoted a local government report as saying:

"There has been a building boom in Sey-

mour Shire over the past year with building

permits valued at more than S7,000,000 be-

ing issued."

Since Adoption

Building Permits
0 f

in the three-year period following the switch to land
value taxation ILVT) as compared to the three-year
period preceding.

e The dollar value (in Australian dollars) of building
permits issued was 99% greater for the after period as
compared to the before-period.

Could this construction spurt in Seymour Shire be
due to factors other than the introduction of LVT? We
are aware of no other factors, although you ne'er know.
But it is relevant to point out that ALL 22 ¢ he other
localities in the state of Victoria which switch., lo LVT
since 1955 experienced a similar construction spurt,
after-switch as compared to before, and not only that,
but their construction spurt exceeded by far that of
neighboring and comparable cities. See Incentive
Taxation issues of 10/77, 1/78 and 11/78. In the light of
all this experience, each reader should judge for himself
how valid the “other factors" explanation is in
explaining the construction results of LVT.

And after making an appropriate judgment, let each
reader then ACT accordingly.

(The state of Victoria is in the southeastern corner of
Australia. Its capital city is Melbourne).

Shire Prospers During a Recession

The official reportwent on tosay thatSeymour Shire"s
building permits issued intheyear endIngSeptember30.
1982 (which is the first year following the switch to
land-only taxation) was almost 2 1/2 times the value of
the best previous year, and the number of building
permits issued represented a 5% increase over the best
previous year.

This should come as no surprise: un-tax buildings and
we"ll have more of them; up -tax land and we encourage
the fuller use of sites.

But wait - there is more to consider. The Australian
Bureau of Statistics reported that in the year ended
October 31, 1982, new home construction in the state
Victoria slumped to its lowest level in20 years! "If ever
there were any doubts as toJusthow bad conditions have
become. then these figures will certainly put an end to
tieir.,™ Housing Industry Association chief executive Les

Groves said.
So - after Seymour Shire switchedto land-only taxation,

it experienced an unprecedented building boom while the



SEYMOR SHIRE PROSPERS (cont.)

state in which < is located slumped to a 20-year low.

The score on land value taxation in Victoria is now
23 wins, no losses. In Pennsylvania, the score is s.o.
Isn't it reasonable to say that the longer we delay in-
troducing a two-rate tax in our home town, the more we
contribute to the decline of local business and the more
the army of the unemployed grows andgrows?How much
more evidence is needed to convert intellectual approval

into real-life action? To know and not to act

(Information for this article came from Progress
Magazine of Melbourne, issue of Dec. 1ss.-Jan.

Perhaps this question has crossed your mind "if
land value taxation is so good, why hasn't it been more
widely adopted?" Well, if you're not going to act after
reading articles like the one above, then at least you'll
know the basic answer to the question.

1983)

Hard Facts Show Land Value Taxation
Spurs Economic Growth

In its five years of existence, this
periodical has presented literally
dozens of studies showing how the
adoption of land value taxation was
almost immediately followed by in-
creased construction and rehabilita-
tion. The chart on the right presents
still more evidence. presents build-
ing permit statistics for those local-
ities which have switched to the land-
value-tax-only basis since 1970.

The chart 1is based on A.M.L.S.
Australian government statistics as
gathered by the Land Values Research
Group. AlanHutchinson, Director, and
as reproduced from Progress Maga-
zine (Melbourne), November 1975,
p- 11. UCV stands for unimproved
capital value, which to Americans
means a tax only on land values.
NAV means net annual value and re-
presents a tax on the estimated an-
nual Income of real estate; itismost-
ly a tax on buildings.

The figures in parentheses repre-

AL R HUTCHINSON,

. M.I.LE. Aust.

Municipality and Dwelling permit! issued TOta V lue
local lax basil. Noi. Value
Year ended J (C0o0i) bUIldlnﬁ
30th June
(0o/=)
KILMORE SHIRE
Building* on-taxed
1975 UCV 12 55% 2258 (981) 2577 1646
1974 UCV no 6 1688 (1000 1830 (1363
1973 UCV 79 1109 662 134 (104
1972 UCV 45 (41 611 443 925 680
*1971 UCV 2% (2 348 334 570 530
Balldings taxed
1970 NAV 7 2 592
1969 NAV 19 202 333
1968 NAV 2 207 320
BUNINYONG SHIRE
Buildings os-taxed
1975 UCV 108 (38 2149 763) 3349 986
1974 UCV 114 60 1824 A4 2723 982
1973 UCV NV (48 1278 624) 2080 65
*1972 UCV 4 550 (39%6) 1897 444
Buildingi taxed
1971~ NAV 0 322 393
1970 NAV <] B3 214
1969 NAV 28 298 415
MELTON SHIRE
Buildings «a-taxed
1975 UCV 517 é 26503% 11902  (7689)
*1974 UCV 825 11881  (7461) 14850 (8423)
Building taxed
1973 NAV 587 7202 8348
1972 NAV 467 5043 5893
1971 NAV 29 3907

3212
UCV means Unimproved Capital Value of land.

NAV means Annual Value of land plus buildings.

«The transition year conprises 9

9 months of untaxed and the

remaining three months of taxed buildings
HimimimiiiiiniiimiHHiiHiiiiittwnBtiimniHOTMVWMWMMIMHHWBMtBIai | 1 —

sent the building permits which could
have been expected had local taxes
on buildings continued after 1970 in
accordance with the general construc-
tion trends In the State Statistical
Divisions in which these localities
are situated.

For example, in 1975, Kilmore
Shire Issued $2,577,000 in building
permits, more than four times the
value Issued in the last year prior
to the switch to the land-only tax.
Had Kilmore Shire experienced the
same post-1970 growth rate as iIts
district did, itwould have issuedonly
$1,646,000 In building permits. The
difference of $931,000 represented
wages and profits that would not have

existed at all without a switch to a
land-tax-only system.

It might croes your mind that per-
haps we are showing you statistics
for only those land-taxing localities
which have had good construction re-
cords. Not so. Rest easy.

This article, coupled with three
others that have appeared in the past,
show statistics for ALL the local-
ities in the state of Victoria which
have adopted land value taxation be-
tween 1955 and 1974. See our pre-
vious Issues for October 1977, Jan-
uary 1978 and November .1978. Thus,
there has been no selective use of sta-
tistics to substantiate the case for
land value taxation.



New Victorian Study:

LVT Towns OQutgrow Their Neighbors

If more hard evidence Is needed,
here I is

e In the Melbourne metropolitan
area the 27 cities taxing land values
only for local government showed
an average inter-census growth for
privately built dwellings of 12 o~
while the 15 cities that tax land and
building values together showed an
average growth of only 2 8t

= For all of the state of Victoria

refers to the difference In privately
dwelling construction between the lat-
est government census. June30.1976.
and the previous census of June 30.
1971

These statistics come 1o us from
Progress Magazine(Melbourne). July-
1979 page ™ and were based on a 17-
page report giving details for each
of the 211 councils in Victoria Cop-
ies of -he full study (Reference 4 %)
are nhtainable at S1 00 per copy from

One can wonder what tremendous
economic growth would ensue Ifthese
land taxing towns In Victoria were to
Impose an Increasingly higher tax
rate on land assessment, using the
extra revenue to pay for their re-
sidents” state and federal taxes, or
perhaps they could distribute the
extra land tax revenue received on
an equal per capita basis

Conclusion How much more hard

Australia, the average growth rate
15 2% for the

Every.

evidence do you need before you try
Hon Secretary.

was laud tax only Mr H B to gel your town to lower the property
localities compared with a 10 9T for Land Values Research Group, 27  tax rate on buildings and raise Iton
the tax-bulldIngs-also localities McCallum Road. Doncaster. Vic landl
A comment on "inter-census” It  3108. Australia
[ ] |
members. Significantly they were mostly farmers!®
a e | |ZZ eS In our American cities, wages and profits are lower
than they ought to be, and unemployment and poverty

It didn"t happen yesterday, but if it was true then, it
is true now and it has important implications for the
beleaguered economies of our American cities. We refer
to an article appearing in the February 1971 issue of
Progress Magazine. It deals with the spectacular rise of
Sale City. 136 miles east of Melbourne. The following is
excerpted from that article:

"Its growth has been spectacular for a rural city. Its
population stood at 6,537 at the census in 1954, when it
ceased imposing local taxes on homes and other improve-
ments. By the 1961 census it had risen to 7,899 (an
increase of 20.8 per cent). By the next census in 1966
it had risen further to 8,648 (increase of 9.5 per cent) and
in 1970 1is approximately 11,000. The growth to 1967
preceded the gas and oil developments which have ac-
celerated it since.

"Before it changed to site value rating with untaxed
improvements in 1954, the prospects of Sale looked bleak.
Number and value of building permits issued had pro-
gressively fallen for the three years preceeding. But the
stimulus of untaxed buildings first stopped the rot and
then reversed the trend, and the city has never looked
back since. At the time of the change-over, value of
building permits issued In the year was $296,000. For
the year ended June 1970 the value totalled $3,310,000.

"An article in the magazine "The Age” says. “The
townfolk say there 1is no doubt that the discovery of
natural gas iIn Bass Strait, with its consequent industrial
establishments near Sale, accelerated the city"s growth.
But they claim it was happening anyway < that Sale was
progressing rapidly towards increased industrial and
commercial self-sufficency and that the past three years
of rapid expansion should be regarded merely as a most
welcome shot in the arm for local confidence.”

"Motels numbered only three a couple of years ago
and now there are seven with more planned. Just about
every pub in town has the builders in remodelling and
on the outskirts of the city developers are going great
guns with new housing subdivisions. At the Sale Club
they argue whether they have 13 or 16 millionaires as

await those who slip and fall in the competitive struggle
Is there an urban politician here or there who can look
beyond the numerous short-term crises that beset him,
and do something basic and powerful for the long run
benefit of his constituents]

itM It»» H>* ">» itle

Sale City

The above chart represents actual new
construction (solid lire) after the adoption of LVT
compared with projected construction lewels
(dashed lire) had this town followed the
construction changes of other non-LVT towns in
its statistical district. (The above Tfigures
represent old Australian pounds. One pound
equals two new Australian dollars.)

H



Sydney

Another L VI

Success Story?

Sydney and Melbourne are cities in Australia of similar size
ipopulation 2.7 million and 2.4 million respectively) «but with
one important difference. Sydney has been taxing only land
values for its revenue needs for decades while Melbourne
taxes both land and buildings. In 1976, the independent
Sydney Water and Sewerage Board, which had been taxing
both land and buildings, switched to a tax on only land values
iLVT) for all of its not inconsiderable revenue needs. The
Melbourne Water and Sewerage Board continued to lewy a
land and building tax.

Study Shows
Fewer Propert

Latest information just receivedfrom Victoria. Australia
shows that towns iIn the Melbourne suburbs which tax

only land values (LVT) have less property in tax arrears
than towns which tax both land and buildings. Here are
the figures
Arrears as Percent of Revenue Collected
1976-77 1977-78 1978-73

Non-LVT Localities
Bacchus Marsh Shire
Cranbourne Shire
Bulla Shire 6 62 6 25 5 82
Lillydale Shire
Healesville Shire
Sunshine City
LVT Localities
South Melbourne City
Sherbrooke Shire
Croydon City 350 3 46 4 13
Ringwood City
Melton Shire

Source Allan Hutchinson. January 7. 1981 Iletter to

Incentive Taxation, citing Australian Government Bureau
fCensus and Statistics.

In other words, an average of 6 23~ of the revenue
collected in the non-LVT localities was in tax arrears

vs.Me I b o uspmisdang

I »xl

1»7 (.

f

VT Towns
18S

Since 1976. residential construction has increased much
faster in Sydney than in Melbourne. The difference
in excess of eleven fold! These statistics from
Progress Magazine (2/83, Melbourne) tell the story:

I H it Value i>I Dwellint: Permits J|ssued

(S niitlns 1

2 < )

7 f .. )

Sydney M etro = Melbourne Metro

11'D 7Vl

><4 718

in *w 99 ( t (Du 72

During the years covered above. Sydney"s value of dwelling
permits increased 115% while Melbourne®s increased only
10%-.

One might expect that if new construction is taxed less,
there will be more of it; if land is taxed more, then itwill be
more fully developed. Nevertheless, other factors might also
help account for Sydney®"s greater growth.

Yet it is reassuring to note that once again the LVT town
shows more economic viability than the non-LVT one. There
are literally hundreds of corroborating comparisons pointing
lo the same conclusion, with more to come.

Something 1w think about in these
unemployment.

limes of high

ave
In Tax Arrears

(non-payment), while for the LVT
percentage was 3 7~. or almost half.

Mr Hutchinson also gave the arrears®"revenue per-
centages for central Melbourne City. For the years given
above, they are: 5.147f, 3.02~. 120~. for a three-year
average of 3.12~. which is about equal to the three-year
average of the LVT localities. But it would seem wiser
to compare the arrears revenue percentages of the
suburban LVT localities with the suburban non-LVT
localities rather than with the quite different central city

These figures should help allay the fears of local
officials in the United States who think that if the property
tax 1is shifted from buildings to land, many derelict prop-
erties will ra,ert to the city in tax default. Not so < the
result rather will be an increase in construction

As a matter of fact, the LVT Ilocalities listed above
have an average improvements-to-land ratio which is
14*? higher than their suburban non-LVT counterparts
This indicates a higher rate of construction in the LVT
localities

And one last point: the taxes payable on vacant land
under LVT in all the localities listed above are more than
double the taxes payable under the non-LVT approach
It is vacant land rather than built-upon land which mainly
becomes tax delinquent. [If there were no other factor
working it could therefore be expected that the amount
of unpaid taxes on vacant land would increase under LVT
more than twice as quickly as under non-LVT But the
evidence here is that they are increasing only at about
half the rate under land value taxation.

localities the same



lgnore This

The evidence piles up. Up and up and up. Now comes still
more.

Regular readers of this bulletin have seen numerous
hard fact studies showing how land value taxation boosts new
construction and rehabilitation.

Now comes yet one study more. And it is a beauty.

The Land Values Research Group of Melbourne. Australia,
using data from the Australian Bureau of Statistics, has
examined the record of new construction and rehabilitation in
Caulfield City (Victoria. Aus.) and the seven cities adjoining it.
Here is what the Group found:

In the three-year period 1966-69, Caulfield City taxes only
land values for local revenue purposes. Then it went on to a
dual tax system, collecting part of its revenue from a tax on
land values and part from a tax on real estate income. This
unfortunate regression at least gives us the opportunity of
finding out what happens when a city reduces its reliance on
land value taxation.

What happened in Caulfield? It shouldn't happen to your
town, but maybe it has. The immediate effect of the change was
to cut the total value of dwelling permits issued by half for the
three-year 1969-1972 period as compared to the 1966-1969
land tax-only period. Nor had the total value of dwelling

permits recovered by the 1975-1978 period.

Construction Spu

The latest figures for the township of Kilmore Shire
show continued construction growth ever since its elec-
torate voted in 1971 to tax land values only.

« In the four years prior to the switch new construction
grew 104%. In the four years after the switch, iftgrew
209%.

e Construction continued to grow so that by 1977
(the last year for which statistics are available), ithad
grown by 508%.

But you an entitled to think, "Maybe it would have
happened anyway. Maybe the whole region experienced
construction growth."

As a matter of fact, the whole region did grow, but
only by 160%. which 1is considerably less than Kil-
more s 508%. All this is revealed in the figures in
parentheses iIn the table below. They show the construc-
tion which could have been expected had Ki Imore followed
the construction growth of the Gculbourn statistical dis-
trict in which it is located. They are arrived at by
multiplying the construction figure for the last year of
taxed buildings (1970 = AS592.000) by the construc-
tion change for each of the following years.

For instance construction in the entire Goulbourn
district was off 20% from 1970 to 1971. Had Kilmore
followed the construction trends of its district it could
have expected AS474_.000 in new construction
(AS592.000 minus 20%). Instead, after having adopted
taxation on land values only, it had AS570.000 in new
construction.

Hard Evidence

|f You Can

In the four adjoining cities taxing only land values iMoorabin.
Oaklcigh. Malvern. Cumberwell). the value of dwelling permits
issued progressively increased from the initial period of
1966 1969 through 1969 1972. 1972-1975 and 1975-1978. In the
latter period the value of dwelling permits issued were 50%
higher than in the initial period!

But lo! The poor non-land-taxing neighboring cities of
Brighton. Prahran and St. Hilda. Their value of dwelling
permits issued progressively decreased, so that by 1975-1978 it
was less than half of the initial period of 1966-1969!

To sum up: the cities which taxes only land values
experienced progressive economic growth Caulfield suffered
when it started taxing buildings. The cities levying an mcorne
tax on real estate did worst of all.

If you want a copy of the report, send one dollar lo Allan R
Hutchinson. Hon. Director, Land Values Research Group. 3?
Allison Ave., Glen Iris. Victoria 3146 Australia.

Is it too much to say that the unemployment and economic
stagnation that might exist in your home town is partially the
fault of those who, having read the results of this study and the
many others like it. make no effort to get the mayor and city
councilmen to lower the tax rate on buildings while increasing

the tax rate on land?

rt in Kilmore Shire

Value of all Building Permits

y ding June 30th
ear ending June Issued (AS"000°s)

Land Value Tax Only

1977 3602 (1539)
1976 2658 (1598)
1975 2577 (1527)
1974 1830 (1450)
1973 1394 ( 799)
1972 925 ( 509)
1971- 570 ( 474)

Buildings Taxed

1970 592
1969 388
1968 320
1967 290
eIn 1971, land value taxation was used for the last

nine months only.

Source of statistics. Australian Bureau of Statistics,
building permits reference number 7, 1978. Victorian
Office.

more®s actual construction outstripped what ¥t could
have expected had it followed its district®s construc-
tion trends.

In fact, it experienced AS5.660.000 more in con-



siructlon that could have been expected. In percentage
terms, 72T more for the entire seven-year period!

To Be Expected

No one should be surprised to see this faster growth
After all. wouldn®"t you prefer to build In a community
where your efforts would not be taxed? IF you owned
land, would you be less willing to keep it out of full use
if you had to pay a heavier tax on itwhether you used
it or not? Wouldn®"t you want to build an improvement
on it at least adequate to pay the tax on it so we
should exppct a shift to land value taxation to spur new
construction.

Are there people in your town walking around looking
for jobs because land is not being taxed enough, buildings
too much? Wouldn"t land value taxation spur new con-
struction in your town, just as in Kilmorel Why should
it be any different?

What are you doing to improve economic conditions
in your town?

TT* above chart represents actual new_construction b<r.iu
after the adoption of LVT compared W|th1%rojected aoti-
m levels ( line) had this town folloved the con-
on changes of other non-LVT towns in its statistical
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Conclusion

Buninyong Is a rural shire 73 miles west of Melbourne
It was famous in the past as a rich gold mining center
but its fortunes declined when the mines were worked
out In 1972. the local taxpayers, mostly farmers and
cattlemen, voted out the old property tax system and
replaced it with a tax on land values only Ithas no
other taxes.

We present here the record of building permits
issued both before and after the change You draw
your own conclusions.

Year ended Building Permits Issued
30th June Number Value (AS"000%s)
Buildings un-taxed
(LVT)
1978 184 7.087
1977 158 5.976
1976 166 4.545
1975 108 3.349
1974 114 2,723
1973 90 2.080
1972 44 1.897

Buildings taxed

1971 30 393
1970 33 414
1969 28 415

=Year of tax change. three months of taxed and nine
months of un-taxed buildings.

The source of these statistics iIs Progress Magazine
(Melbourne), June 1979, page 3. as taken from the
Australian Bureau of Statistics, series catalog number
8703.2.

Bear in mind that 1975-76 were years of serious re-
cession in the building industry.

Good OIld Evidence
for Land Value Taxation

Good evidence is good evidence, no matter how old
it is. According to a pamphlet by Johan Hansson
entitled "Land Value Reform in New Zealand" and
published around 1910

« in those towns of New Zealand which are not taxing
land values exclusively, the increase in population from
1901 to 1906 was 15.5%:

« in the land-tax-only towns, the increase was 29%.

 the value of improvements increased 36% in the
non-LVT towns and 82.3% in the LVT-only towns.

These statistics were based on government census
data. They seem to support the contention that LVT
induces economic growth, and this is how we might
combat unemployment today.
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How to Contain Urban Sprawl
and Save the Clean-and-Green Countryside

I live about a quarter of a mile north of Indiana. Pa., a
town of some 15,000 souls. Between my house and the town
boundary there are four empty lots for which the owner
is asking $17,000 apiece In the other direction, away
from the town about two miles out, is a pretty picture
postcard farm, surrounded here and there by homesteads.
The farm now bears a sign, "For Sale.”

There"s a clear cause-and-effect relationship between
the empty urban lots and this farm (aswell as others) up
for sale in the countryside. Because homeowners are
not settling on those urban empty lots, they are settling
in the countryside, enticing farmers tosell out .And when
the homeowners settle out of town, they buy an acre or
two, whereas in town they would have bought a quarter-
acre plot

To be sure, many homeowners out in the countryside
are there by choice. They prefer the great outdoors to
in-towr living But most of them would have preferred
to live in town, as the higher price of in-town land indi-
cates

Because these homeowners are living out of town while
working and shopping in town, they use gas. emit exhaust,
use up the roads, iIncrease costs for the extension of
sewers, gas and water to their distant sites, etc.;
all these costs would be less if they could have settled
on the in-town and near-town lots which were their
preferences had not these lots been held out of use at
a huge price.

Not only that, but public transportation becomes
uneconomic in sprawled out, sparsely settled areas.

In addition, the city provides roads, sewers, utilities,
schools, hospitals, police and fire protection to those
lots at huge cost. What a waste to service empty lots!
And what a windfall profit to the landowners, since the
taxes paid by workers and building owners finance the
public improvements that enable these landowners to
sell out at a huge profit. What an insane system - the
active producers of wealth are taxed to enrich non-

producers! How much would those vacant lots be worth
if those public Iimprovements didn"t exist?

Of course, the obvious solution is to tax land more.
it would become too expensive ,to keep land out of use
and it would also bring down the price of land within
the means of lower-income homeowners.

Because we don"t tax land more, the countryside
is despoiled, gas is wasted, pollution increases, and
the cost of local government services skyrockets.
Also land costs more and so does homeowning.

"When wurban land shoots up In price, developers
are encouraged to construct in the suburbs or rural
areas Instead. When vrural land prices zoom, then
farmers are encouraged to sell out at a speculative
profit. Up-taxing land and down-taxing buildings Is the
antidote.” - Catalyst!, p. 36

Moreover, because countryside land is inadequately
taxed, it is used inefficiently and this causes still
more invasion of the clean and green. Rural sprawl
is no good, either

21%

"Wait a minute." some readers will say. "That all
could be true, but look about you. There isn"t much
vacant land around There are more important causes
of the problems you mention."

Not so. In 1971, the prestigious journal ""Land Econo-
mics" published a vacant land survey of all 86 u.s.
cities with populations over 100,000. Fully 21% of the
land area in the cities for which data was available
(58 out of the 86) was vacant and buildable upon. 21%" A
much greater percentage than that was vacant, but not
all the vacant land was buildable upon (seeRay Northam,
"Vacant Urban Land in the American City,"” Land
Economics, 11 71).

The chart below gives vacant land information for 13
of the 80 cities surveyed.

Vacant and Buildable Land In 13 U.i. Cities

Proportion of

City Dale land area
Reported vacant
Allentown. Pa. 1970 22%
Erie. Pa 1970 17
Fresno, Ca. 1970 20
Jersey City, N.J. 1970 17
Los Angeles, Ca. 1970 10
Milwaukee. Wis. 1970 23
Mobile. Ala. 1966 59
Newark. N.J. 1966 9
New York. N.Y 1970 13
Pittsburgh. Pa. 1970 23
San Diego, Ca. 1970
San Francisco. Ca. 1970 5
San Jose. Ca. 1970 57

Sources: Ray Northam

Proportion Proportion Net Acres
Total Acres Considered vacant and of Buildable
Vacant Land Buildable buildable Vacant Land
75% 17% 1,849
2,063 95 17 1,960
3,169 100 20 3,169
1,750 100 17 1,750
29.408 100 10 29,408
14,092 85 20 11.978
46.782 NA NA NA
1.422 NA NA NA
25,656 90 12 23,090
8,230 36 8 2,963
107,537 95 51 102,160
1,371 85 4 1,165
39,630 62 35 24.571

"Vacant Urban Land in the American City," Land Economics, 11/71. Values referring to dates

other than 1970 are calculated from data in National Commission on Urban Problems "Land Use in 106 Large Cities."

Three Land Research Studies. Study No. 2. Research Report No.

12. (Washington. D.C.: Government Printing O ffice. 1968).

Values referring to 1970 are based wupon personal corresponddence with officials of each of the cities reported.



“Ah. yes." some will say “Bui that was In 1971.
or just prior What about todayl
Well, these are the most recent ,"lIgures 1 can find
Jut consider Most of these cities have lost population
~Bnce 1970 Abandoned old buildings are a well-known
~frban problem of the 1970 It is not likely that the
21T vacant-yet-bulldable figure has decreased, and it
may well have increased
Other studies corroborate this one. They aresummar -
ized in a book entitled “Catalyst!" available for 55 00
from HGFA, 2000 Century Plaza. Suite 238. Columbia, MD
For example, a 1966 U S census report showed the num-
ber of vacant lots to be 14 25 million, or 125 million
more than in 1957. despite all the new construction of
the 1957-1966 period This is another indicator that the
21~ vacant-yet-buildable figure 1is not out of date.
But there"s another big consideration Unused land is
just the tip of the iceberg What about al! he partially
used land sites < aren"t they semi-vacant? To the
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degree they"re vacant, shouldn t they be added to the
21*r basic figurel

For example, suppose we put a camping tent on a
valuable vacant site, isn’t it still mostly vacantl Suppose
the site contains a building which was once suitable
but has depreciated into dilapidation; once again
have a partially used site. Aren"t most downtown parkins
lots in only partial use? Ditto for two-story building®s
at valuable intersections, and so on. Many sites are not
being put to their highest and best use. and so they are
to that extent vacant.

It is not possible to measure exactly how much partial
use there is. but it is clearly considerable

Tax land more and we do much to correct the ills of
urban sprawl. We do much to keep our countryside clean
and green.

Don"t tax land more and we continue to dilapidate Doth
town and country. And fall victim to other economic ills

also.

COMPARISONS OF THE 20-YEAR GROWTH
OF THE 125 LARGEST TOWNS
IN THE R.S.A.

1959 - 1979
Flat Rate
Two Rate
Site Rate Only
Flat To H H
Two Rate
Two Rate
B r u

To Site Rate

This chart shows that in the Republic of South
Africa during 1959-79, cities taxing only land-sites
increased their building assessments the most (i.e..
bldg. asmts. increased 850% for cities taxing only site
values). And when they shifted toward taxing land-sites
more during 1959-79, they showed the greatest building
assessment increase of all. Land value taxation seems
to produce economic growth.

Bldg. Assessments
486 %
t t 748%
t a I 996 %

Flat Rate - same property tax rate on both land
>and building assessments. Two Rate e higher rate on
land. Site Rate Only - only land asmts. taxed. The
last two categories refer to towns which switched,

1959-1979.
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Tre solid line aowve represents actual rew construction.
These toars adopted LM in the year indicated by the vertical
line naked "S' (for switch). The dotted lines represent
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ed the construction changes of the other toans (sone of which
were taxing land-only) in its statistical district. [The
above figures represent old Australian pounds. Qe poud
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The Urban Land Institute calls land value taxation “A

golden key to urban renewal, to the automatic regener-

ation of the city— and not at public expense.”

(Research Monograph No. 4, Pg. 28)

We take this opportunity to thank the Robert Schalkenbach Foundation for
its generous grant which made possible the publication of this pamphlet.

Would you like to obtain copies of Catalyst! [115 pages, $5], “Incentive
Taxation"™ [free back issues, $2/yr. subscription], or more information on
two-rate taxation? Then contact the Center for the Study of Economics, 2000
Century Plaza [238], Columbia MD 21044, [301)740-1177 or after office hours
[301] 997-9232.

A biographical note about the author of these articles: Steven Cord has
been a professor of history and social science for 24 years at Indiana
University of Pennsylvania [13,000 students, Indiana, Pa.]. He retired in 1986
to become full-time president of C.S.E. and editor of “Incentive Taxation.” He
has authored two books and many research articles on land value taxation. He
is married, with three children.

1987

ISBN 0-911312-76-5
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HB A7A
S-Z-alk.

For an Act entitled: "An Act relating to real property tax

H P)HB V75~

deferments; and providing for an

effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA

eSection 1. AS 2S».4b is amended by adding a new section to read:

Sec. 29.45.063. TAXES DEFERRED ON HOMESTEAD PROPERTY (a) A
municipality may by ordinance partially defer real property

taxes due on homestead property. A tax deferment under this

section may:

(1) only be applied to taxes resulting from an

increase in the assessed value of the land, and

(2) be granted only to the extent a tax exceeds the
prior year®s tax on the same Jland by more than

10%.

(b) Deferred property taxes shall become alien against the

property and must be paid in full if the property 1is sold,

leased, conveyed or used for non-residential purposes.

(¢) Interest on the deferred tax shall accrue at 8% per annum.

(d) In this section "homestead property" is defined as owner

occupied -residential real estate in which the owner has
acquired title through established federal or State of

Alaska homestead programs.

Sec. 2 This act takes effect January 1, 1989.
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STATE OF ALASKA
1988 LEGISLATIVE SESSION

CSHB 475

bill version

PUBUSHDATE:

FISCAL NOTE

REQUEST:

Ll%.e\‘bion Date:
Ite. "An act., tax assessments of certain
undeveloped land;..effective date."

: Representative Phillips
Folestor:

Agency Affected: Community s Regional Affairs
BRU « Municipal & Regional Assistance Div.

Components : State Assessor

EXPENDITURES/REVENUES:
OPERATING FY 88

FERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES

ERUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEQUS

TOTAL OPERATING -0- -0-

FY 89

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERALFUND -0- -0-
BEDERAL FUNDS

THER
TOTAL -U- -0-
POSITIONS:
FULL-TTME -0- -0-
PART-TIME
TEMPORARY

ANALYSIS : (Attach aseparate page if necessary)

The passage of the b ill would cause no fiscal impact to the State.

(Thousands of Dollars)

FY 90

FY 91 FY 92 FY 93

If adopted

by municipalities however™ it could cause a substantial shift of the tax burdei

from one segment of taxpayers to another.

Prepared by:
Division:

Plasman, DeputyD irector

roved by Commissioner.
e Community & Regional Af/aljnjf

M cip al s Regional psistancg/

phQne . 465-4750
.4/5/88

Date:

Distribution (by preparer): *
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies)
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STEVE COWPER, GOVERNOR

DEPT. OF COMMUNTITY & REGIONAL AFFAIRS o PO.BOXB
JUNEAU. ALASKA 99811-2100
PHONE: (907) 465-4700
OFFICE OF THE COMMISSIONER
O 949 E. 36TH AVENUE. SUITE 400
April 5, 1ybb ANCHORAGE, ALASKA 99508-4302
PHONE: (907) 563-1073

POSITION PAPER
RE: CS for House Bill 475
SPONSOR: Representative Phillips
Program Effects of the Bill

House Bill 475 would allow municipalities by ordinance to assess
“ndeveloped land™ that has 1increased 1in value as a vresult of
plans for or <construction of a major development at a value as
if no construction, or plans for construction, existed.

Undeveloped 1land is defined as a parcel of at least 40 acres
with improvements worth no more than $200,000.

Comments

The Department has no general objection to the passage of
optional municipal property tax exemptions. When granted,
however, we believe those options should be consistent with
existing statutes, should serve a positive public purpose, and
should provide adequate guidance and direction to
municipalities. It is our position that HB 475 falls
considerably short of fulfilling those criteria.

We strongly believe that this bill does not serve a broad public

purpose. The benefactors of this legislation would be a narrow
segment of the state"s population, and, any tax relief enjoyed
by these few would cause a greater tax burden to be placed on
the majority. Tax exemptions should at 1least be available to,
or potentially available to the majority of the property owners
within a municipality. The property owners this bill would

benefit are 1in the extreme minority.

Municipalities are currently looking for ways to encourage
economic development and strengthen their local tax bases.
Those activities are fully supported, and, in fact, promoted by
this department. CSHB 475 encourages precisely the opposite.
It would tend to manipulate the open real estate market by
shielding certain properties from market influences, and, it

would promote economic stagnation by encouraging
non-development, which would inhibit growth of the local tax
base.

21-P1LH



fe
CS House Bill 477
April 5, 1988

Page 2

CSHB 475 does not provide adequate guidance for its
implementation at the municipal level. The terms
"substantially”, <“plans for <construction”, "major development”
and "area" are not defined and are therefore open to broad
interpretation and most certainly would result .in  unequal

application of the law statewide.

Summary

In summary, the Department opposes the <concept and direction

promoted by this bill. We believe that tax exemptions, if
adopted, should have positive impacts in municipalities and
should benefit as many taxpayers as possible. We believe that

it would be poor public policy to allow property tax relief to a
narrow segment of the state®"s population who would automatically
receive benefits through property value increases in an open
real estate market.

Marty 1irr Rutherford”_)
Acting Deputy Commissioner



Alaska Otate legislature

Pouch vV
House ofRepresentatives Juneau, Alaska 99811
(907)465-4833
Com mittee on
Community & Regional A ffairs
April 4, 1988

TO: Henry Springer, Chairman HCRA
FROM: David C. Harrison, P. A., HCRA
SUBJECT: Review HB 475 "An Act relating to tax
assessments of certain undeveloped land; and providing for

an effective date." [Phillips]

R R S B G S S I R G O G S S O

Section 1. AS 29.45 is amended by adding a new section to
read:

Sec. 29.45.063. UNDEVELOPED LAND (a) If the full and
true value of undeveloped 1land increases substantially due
to plans for or construction of a major development 1in the
area, the undeveloped land shall be assessed on the basis of
what the full and true value of the Jland would be if no
plans for or construction of the major development existed.

COMMENTS : The effects of this bill is to place/hold assess—
ment Jlimitations on the full and true value of undeveloped
land that increases for reasons specifically mentioned
herein. Concern that a large development or plans for such
type development might raise surrounding homestead like
property assessed values and cause increased property taxes.

The questions could be asked?

How many families would this bill affect?

Is it necessary to require cities to do this or should this
be optional with local governments?

Should statewide application be made if municipalities could
provide this under present law?

CS FOR HOUSE BILL NO. 475 ( )

only
Substitute bill enclosed provides to a municipality that approves the
application of this section by ordinance, dch.

Effective date Jan. 1, 1989.
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Original sponsor: Phillips
IN THE HOUSE
CS FOR HOUSE BILL NO. 475 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to tax assessments of certain unde —

veloped land; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 29.45 is amended by adding a new section to read:

Sec. 29.45.063. UNDEVELOPED LAND. (a) If the full and true
value of undeveloped land increases substantially due to plans for or
construction of a major development in the area, the undeveloped land
shall be assessed on the basis of what the full and true value of the
land would be if no plans for or construction of the major development
existed. Undeveloped 1land assessed under this subsection shall con-—
tinue to be assessed under this subsection only so long as the owner
at the time of the increase in value retains title to the. land and the
land qualifies as undeveloped land.

(b) In this section "undeveloped Uland” means a parcel of land
that 1is at least 40 acres 1in size with 1improvements assessed at no
more than $200,000.

(c) This section applies only to a municipality that approves
the application of thissection by ordinance.

* Sec. 2. This Act takes effect January 1, 1989.

-1- CSHB 475( )



HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

P.O. Box Y, State Capitol
Juneau, Alaska 99811-3100
Mail Stop 3100
(907) 465-39%91

February 9, 1988
MEVCRANDUM
TO: Representative Randy Phillips
ATTIN:  Janet Seitz

FROMt Patricia Brawley
Legislative Anal

RE: Proposed Eagle Valley .Ski Resort: Cost of Utilities and Access
Research Request 88.118 (Supplemental Information)

Attached please find additional information from the National Conference of
State Legislatures on land use taxation. | hope this information is useful
to you.

Attachment
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Wisconsin Legislative Council Staff Madison, Wisconsin

Special Committee of Interrelationship of July 28, 1982
Urban and Rural Policies (Corrections Made 8/10/82)

STAFF BRIEF 82-18*

WISCONSIN®S FARMLAND PRESERVATION PROGRAM
CURRENT LAW AND STATUS

INTRODUCTION

This Staff Brief was prepared for the Legislative Council®s Special
Committee on Interrelationship of Urban and Rural Policies, which was
created by the Legislative Council at its meeting of May 27, 1982. The
Special Committee"s directive 1included, among other things, that it
"_..examine state programs and policies relating to agricultural lands and
maintenance of urban centers to determine whether such programs are
achieving their intended objectives and whether these objectives are in
conflict or produce competition between urban and rural interests "

This Staff Br.af provides a description of the Farmland Preservation
Program and briefly reviews the current status of this vrelatively new,

major "rural™ program. PART 1 describes the statutory basis for, and
operation of, the Program, while PART Il reviews the current [level of
Program implementation. PART ITT summarizes studies which examined

whether the Farmland Preservation Program (a) preserves farmland or (b)
affects patterns of urban development.

*This Staff Brief was prepared by Leslie Glustrom, Science Analyst,
Legislative Council Staff.



PART |

DESCRIPTION OF THE FARMLAND PRESERVATION LAV

A LEGISLATIVE HISTORY
1. The Original Law; Chapter 29. Laws of 1977

The Farmland Preservation Law was enacted by the 1977 Legislature as
part of the 1977-79 Biennial Budget Act [Ch. 29, Laws of 1977], in order
to provide income tax credits to owners of farmland who participate in
some form of land use planning designed to preserve farmland.

The income tax credit available under the Farmland Preservation Law
is based on a complex formula involving the amount of property tax paid
and the household income. In general, as a farmer's property tax bill
increases, so does the credit, while as household income increases, the
tax credit decreases. In this sense, the tax credit program is termed a
"circuit breaker" approach; as the size of the property tax relative to
household  income increases, sc does the size of the tax credit.
Conversely, as the property tax decreases relative to household income, so

does the credit. Under the original formula, only low- and
moderate-income farmers who participated in the Farmland Preservation
Program received a tax credit. [The tax credit and land use planning

components of the Farmland Preservation Law will be described in further
detail in Sections B and C, below.]

Since enactment of the original law, a number of changes have been
made by the Legislature. Someof the key changes are described below.

2. Chapter 418, Laws of 1977

A variety of changes were made in the original Farmland Preservation
Law by the 1978 Budget Review Act [Ch. 418, Laws of 1977]. Among  other
things:

a. The definition of "income" was modifiedto exclude the first
$7,500 of nonfarm wages;

b. The maximum amount of property tax used to calculate the credit
was increased from $4,000 to $5,000; and

c. The maximum tax credit was increased from $2,500 to $4,200.

Inaddition, Ch. 418, Laws of 1977,modified the provisions in the law
relating to soil and water conservation. The original law [Ch. 29  Laws



of 1977] required that farmers receiving tax credits as a result of a
preservation agreement operate their farm inaccordance with a soil and
water conservation plan. No provisions were made for deviations from the
conservation plan. Chapter 418, Laws of 1977, required that the farm be
operated in substantial accordance with an approved soil and wate-
conservation district plan and allowed deviations from the conservation
plan, if personnel were not available to institute the suggested
conservation practices or the practices werenot economical forthe owner

to adopt.
3. Chapter 34. Laws of 1979

During the 1979 Legislative Session, additional changes were made in
the original'law by a number of laws including the 1979-81 Biennial Budget
Act [Ch. 34, Laws of 1979]. Among other things, Ch. 34, Laws of 1979:

a. Allowed individual stockholders of "tax-option” corporations to
claim their share of the income tax credit.

b. Modified the formulae used to calculate the amount of property
taxes used to compute the credit and the income tax credit. The effect of
these changes was to provide a higher tax credit to those farmers with a
lower income.

C. Modified the population density criteria used to define counties
where income tax credits are only available if the land is subject to
exclusive agricultural zoning. Previously, counties having a population
of 75,000 or more, or those adjacent to a county with a population of
400,000, had to have an exclusive agricultural zoning ordinance, for
owners of farmland to be eligible for an income tax credit after 1982.
Chapter 34, Laws of 1979, changed this so that presently counties having a
population density of 100 or more persons per square mile are required to
have exclusive agricultural zoning for farmers to be eligible for a tax
credit after 1982. As will be described below, farmers in counties with
population densities of less than 100 persons per square mile are eligible
for tax credits if the county either has exclusive agricultural zoning or
a farmland preservation plan.

4. 1981-83 Legislative Session

The  1981-83 Legislature made several changes in the Farmland
Preservation Law. Among other things, the 1981 Legislature:

* a. Modified the formula for calculating what constitutes "excessive
property tax" with the result being that most farmers will receive a
smaller credit than previously [Ch. 20, Laws of 1981].



b. Modified the definition of income by:

(1) Deleting the deduction for the first $7,500 of
nonfarm income [Ch. 20, Laws of 1981];

(2) Requiring the inclusion of nonfarm business
losses [Ch. 20, Laws of 1981]; and

(3) Disallowing depreciation deductions for more
than $25,000 [Ch. 317, Laws of 1981].

The net effect of these changes was to generally increase the
calculated household income and thereby reduce the tax credit.

c. Modified the Program to provide a minimum credit, equal to 10% of
property taxes, to any farmer subject to an exclusive agricultural zoning
ordinance, regardless of income [Ch. 93, Laws of 1981].

d. Provided that after July 1, 1983, the Agricultural Lands
Preservation Board would be abolished and its duties would be transferred
to the newly-created Land Conservation Board [Ch. 346, Laws of 1981].
[The functions of the Agricultural Lands Preservation Board are described
in Section B, below.] The Agricultural Lands Preservation Board [s.
15.135 (3), Stats.] consists of the Secretaries of the Department of
Administration  (DOA), the Department of Development (DOD) and the
Department of Agriculture, Trade and Consumer Protection (DATCP) or their
designees and two public members appointed by the Governor. The Land
Conservation Board consists of the Secretaries of DOA and DATCP or their
designees, three members of county land conservation committees designated
at the annual meeting of the conservation committees and two public
members appointed by the Governor.

[Chapter 346, Laws of 1981, mandated that each county establish a land
conservation committee which is to be responsible for certain soil and
water conservation functions.]

B. LAND USE PLANNING PROVISIONS CF THE FARMLAND PRESERVATION PROGRAM

This section describes the land wuse planning provisions of the
Farmland Preservation Program. The original Farmland Preservation Law



provided for two phases in the Program. The initial phase (which
terminates in 1962) all owed farmers to qualify for income tax credits
regardless of whether Jlocal government took any farmland preservation
action. After 1982, however, farmers can only become eligible for tax
credits if there has been local government action to preserve farmland.
These two phases of the Program are described below.

1. Initial Preservation Agreements

From commencement of the Farmland Preservation Program in December
1977, until September 30, 1982, farmers can qualify for tax credits
(provided the otfnr eligibility requirements are met) by signing an
initial agreement to preserve the farmland [s. 91.31, Stats.]. To be
eligible to sign an agreement, the farmer must have 35 or more acres in a
parcel and the land must have produced $6,000 in gross profit from
agricultural uses during the last year or $18,000 in gross agricultural
profit during the preceding three years [s. 91.01 (6), Stats.].

If a farmer signs a preservation agreement, no structures may be
built or improvements made on the land [s. 91.13 (8), Stats.], unless they
comply with one of the following criteria:

a. They will provide a residence for a person (or a family of which
at least one member) earns a substantial part of his or her livelihood
from the farm or for the parent or child of the operator of the farm;

b. They are consistent with agricultural use;
C. They are approved by thelocal governing body and the DATCP, or

d. They are incidentto a scenic, access or utility easement or
license.

In addition, a farmer who signs an initial agreement must either have
a soil and water conservation plan or such a plan must be under
development. Farmers who sign an initial agreement are exempt from
special assessments for sanitary sewers, water, lights or nonfarm drainage
projects unless the farmer decides to accept theassessment in order to
benefit from the improvements [s. 91.15, Stats.].

To apply for an agreement [s. 91.13, Stats.], a farmer applies to the
county clerk who notifies the DATCP as well as several local government
officials who have 30 days to comment on the application. The county
board has 120 days to approve or reject the application. If the county
board approves the application, it forwards it to the DATCP which must
approve the application unless the farmland does not meet the eligibility
criteria described above related to size and profits. If the county board



rejects the application, the farmer may appeal to the Land Conservation
Board.

The tax credits available to a farmer who executes an initial
preservation agreement and the penalties for violating or not renewing an
initial agreement after the expiration date of September 30, 1982, are
described in Sections Cand 0, below.

2. Land Use Planning Requirements After 1982

After 1982, for a farmer tu be eligible for tax credits, the local
governmental unit in which the land is located, must have taken some
action to preserve agricultural land. In counties with a population
density of 100 or more persons per square mile ("urban" counties), farmers
are only eligible for tax credits if the land is subject to an exclusive
agricultural use zoning ordinance. Counties with population densities of
100 persons per square mile or more are: Brown, Dane, Eau Claire, Fond du
Lac, Jefferson, Kenosha, La Crosse, Manitowoc, Milwaukee, Outagamie,
Ozaukee, Racine, Rock, Sheboygan, Walworth, Washington, = Waukesha and
Winnebago.

As noted previously, farmers in counties with a population density
less than 100 persons per square mile ("rural™ counties) are eligible for
tax credits if the county has an agricultural land preservation plan (and
the farmer signs a preservation agreement) or the land is subject to an
exclusive agricultural use zoning ordinance[s. 91.11 (1) and (2),
Stats.].

The provisions of and procedures to be used in adopting agricultural
use preservation plans and exclusive agricultural use zoning ordinances
are described below.

a. County Agricultural Preservation Plans

One way for a county (with a population density of less than 100
persons per square mile) to make farmers eligible for tax credits is to
adopt an agricultural preservation plan. Anagricultural preservation
plan must be consistentwith any county land use plan [s. 91.51, Stats.],
and must be based on studies and surveys of various characteristics (e.g.,
agricultural use, population, urban growth, public facilities and open
space) of the county [s. 91.53, Stats.]. County agricultural preservation
plans are not binding on landowners or the county. They are intended to
guide future land use decisions and can serve as the basis for adopting an
exclusive agricultural zoning ordinance.

Agricultural preservation plans must contain statements of policy
regarding such things as preservation of agricultural lands, urban growth,



provision of public facilities and protection of natural resources. The
plans must also contain maps identifying agricultural areas to be
preserved, areas of special environmental significance, and, if necessary,
transition areas. Transition areas are  areas in  predominantly
agricultural use which the plan identifies for future development.
Transition areas must contain at least 35 acres while areas to be
preserved for agricultural use must contain at least 100 acres [s. 91.55,
Stats.].

Agricultural preservation  plans must contain “implementation
programs™ including land use controls designed to implement the policy
statements, plans for development of public facilities to serve existing
and new developments, procedures for controlling the installation of
private waste disposal systems and a program for protecting areas of
special environmental, natural resource or open space significance [s.
91.57, Stats.].

County agricultural preservation plans must include any agricultural
preservation plans adopted by municipalities in the county (if they meet
the requirements specified for county plans) and indicate how the county
plan compares to any regional land use plans [s. 91.59, Stats.].

Before the plan can beadopted, a hearing must be held and comments
solicited from all the towns,cities and villages inthe county, the
regional planning commission for the county and all adjoining counties
[ss. 91.51 and 91.59, Stats.].

The  Farmland  Preservation Law provided state grants for the
development of county agricultural preservation plans and maps [s. 91.65,
Stats.]. W to this point, over SI.5 million in grants have been provided
to counties for planning and mapping.

In order for farmers to Dbe eligible for tax credits, counties
developing agricultural preservation plans must have the plans certified
by the Agricultural Lands Preservation Board.[After July 1, 1983,
certification will be by the Land Conservation Board.]

Once a county agricultural preservation plan has been certified, a
farmer whose land is designated for preservation is eligible to sign an
agreement to preserve the land [s. 91.11, Stats.]. Such an agreement is
identical to the initial preservation agreements described above, except:

(1) The agreement can last from 10 to 25 years
(rather than expiring on September 30, 1982, as the
initial agreements do); and

(2) That farming operations must be conducted in
"substantial accordance" with a soil and water



conservation plan (rather than"™ simply having to
have such a plan in existence or under development,
as is required for an initial agreement).

In addition, farmers who own farmland, which is classified as a
transition area under a county agricultural land preservation plan, may
sign a transition area agreement which is similar to both the initial and
final preservation agreements except:

(1) The agreement lasts for five to 20 years
(rather than 10 to 25 years); and

(2) The  farmer is not exempt from special
assessments (as farmers under a preservation
agreement are).

b. Exclusive Agricultural Use Zoning

The other route for farmers to become eligible for tax credits under
the Farmland Preservation Law is through adoption of an exclusive
agricultural use zoning ordinance by a county, city or village. [Town
adoption of an exclusive agricultural use zoning ordinance only qualifies
farmers for tax credits if the county has adopted an agricultural
preservation plan.]

Exclusive agricultural wuse zoning ordinances are generally adopted
the way other county, city, village or town zoning ordinances are [s.
91.73, Stats.]. For example, if a county which did not previously have a
county zoning ordinance adopts an exclusive agricultural zoning ordinance,
it is not effective in any town (exceptas described below for ™"urban"
counties) until the ordinance is approved by the town board [s. 59.97 (5)
(c), Stats.]. On the other hand, if a county which previously had a
county zoning ordinance amends the ordinance to adopt exclusive
agricultural zoning, the amendment automatically becomes effective unless
a town files a resolution disapproving the ordinance [s. 91.73 (4),

Stats.]. The only major change made in existing zoning procedures by the'
Farmland Preservation Law was with respect to counties with a population
density of 100 or more persons per square mile. In these "urban”

counties, towns can only reject an exclusive agricultural zoning ordinance
(if no previous county zoning existed) if a majority of the towns in the
county file resolutions disapproving of the exclusive agricultural zoning
ordinance within six months of adoption of the ordinance by the county
board. If a majority of towns in the county disapproves of the county
exclusive agricultural zoning ordinance within six months, the ordinance
is rejected for all of the towns in the county [s. Q.73 (3), Stats.].
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An  exclusive agricultural zoning ordinance-must meet the following
standards [s. 91.75, Stats.]:

(1) Except for establishment of the residences
described in (2) below, or separation of existing
residences from larger farms, the minimum parcel
size for establishing a residence or a farm
operation is 35 acres;

(2) The only new residences allowed are those
allowed under preservation agreements (i.e., for a
person who, or a family in which at least one
member, earns a substantial part of his or her
livelihood from the farm or for the parent or child
of the operator of the farm}.

(3) No structures or improvements may be allowed
unless they are consistent with agricultural- uses
(or gas and electric utility uses).

(4) The only special exceptions or conditional
uses allowed are tho." related to agricultural,
religious, utility (o;her than gas or electric),
institutional or governmental uses which do not
conflict with agricultural uses and which are
ne~ssary in light of the alternative locations
available. [The DATCP must be notified of the
approval of any exceptions or conditional uses in
areas zoned for exclusive agricultural use.]

To qualify farmers for income tax credits, ordinances must be certified by
the Agricultural Lands Preservation Board [s. 91.78, Stats.]. [After July
1, 1983, certification will be by the Land Conservation Board.]

A local unit of government may only approve a petition for a rezoning
of an area zoned for exclusive agricultural use after considering whether
[s. 91.77, Stats.]:

(1) Adequate public facilities are, or will Dbe,
available;

(2) Provision of necessary public facilities will
not place an unreasonable burden on the affected
local unit of government; and

(3) The land proposed for rezoning is suitable for
development and development will not result in
undue  water or air poPution, cause unreasonable



foil erosion or have an unreasonably adverse effect
on rare or irrepl ceable natural areas.

The DATCP is to be notified of all rezonings but does not have the pow"r
to veto a local decision to rezone.

C.  INCOME TAX CREDIT PROVISIONS CF THE FARMLAND PRESERVATION PROGRAM

This section of the Staff Brief describes the income tax credits
available to farmers who participate in the farmland preservation programs
described above.

As described previously, in general, the amount of income tax credit
available oepends on the household income and the amount of property taxes
paid. The higher the property taxes, the higher the credit, while the
higher the income, the lower the credit. [Also, the Farmland Preservation
Law was amended by the .1981 Legislature to provide a minimum tax credit to
any farmer subject to an exclusive agricultural use zoning ordinance,
regardless of the household income. The minimum credit is equal to 10% of
the property tax (up to $6,000).]

Calculation of the maximum available income tax credit involves a
fairly detailed formula which has been revised several times since
enactment of the original Farmland Preservation Law. The formula is
comprised of the following three major steps [s. 71.09 (11) (b), Stats.].

1. Determining the Household Income

Household  income includes adjusted gross income plus transfer
payments such as unemployment compensation, social security, pensions and
public  assistance. In calculating income for claiming a farmland
preservation credit, a farmer can (subsequent to the changes made by the
1981 Legislature) claim a deduction for the first $25,000 of depreciation
only, and no deductions are allowed for nonfarm business losses. Also,
nonfarm income must be included. [Previously, the first $7,500 of nonfarm
income was not considered income.]

2. Calculating the Amourt of "Excessive Property Taxesl

The amount of "excessive property taxes™ is determined by subtracting
a specified amount, based on the size of household income, from the
property tax bill. The maximum property tax which can be used as a
starting point is $6,000. Then, as household income increases, the amount
subtracted from the property tax bill increases so the amount of excessive
property taxes decreases. Conversely, lower income households will
subtract less from the property tax bill and will therefore calculate a
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higher excessive property tax. The amount subtracted from the property
tax bill to determine excessive property taxes is equal to 76 of the
second $5,000 of household income plus 9% of the third $5,000 plus 113 of
the fourth $5,000 plus 17% of the fifth S5,000 plus 27% of the sixth $5,000
plus 37% of household income in excess of $30,000.

3. Determining the Size of the Maximum Tax Credit

The size of the maximum possible income tax credit is determined
using the amount of excessive property tax and is equal to 90% of the
first $2,000 of excessive property taxes plus 70% ot the second $2,000 and
50% of the third $2,000 of excessive property taxes. The maximum credit
cannot exceed $4,200 — the credit available assuming $6,000 in excessive

property tax.

Table 1 shows the maximum amount of tax credit for a given property
tax bill and household int.ome.

TALE 1
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Source:  Department of Agriculture, Trade and Consuer Protection.

4. Determining the Size of the Actual Credit

Table 1 shows the maximum tax credit available. However, farmers are
only eligible for 100% of the maximum tax credit if the county in which
the farm is located has a certified agricultural preservation plan and the
farm is located in an area zoned by a county, city or village for
exclusive agricultural use. If a county (with a population density of
less than 100 persons per square mile) has an agricultural preservation
plan and the farmer has a farmland preservation agreement, but the land is
not zoned for exclusive agricultural use, the tax credit is equal to 70%
of the maximum. Similarly, if the farm is located in an area zoned by a
county, city or village for exclusive agricultural use, but the county has
not adopted an agricultural preservation plan, the tax credit is also 70%
of the maximum. Note in this case, as well as the case of a farmer



receiving 100% of the maximum credit, the exclusive agricultural use
zoning must be done by a county, city or village ordinance; a town
exclusive agricultural zoning ordinance (in a county which does not have
exclusive agricultural zoning) only qualifies farmers for tax credits if
the county has an agricultural preservation plan and the town adopts an
exclusive agricultural use zoning ordinance. In that case, a farmer can
be eligible for 70% of the maximum credit without signing a preservation
agreement. [A preservation agreement is normally required to receive a
tax credit in counties with agricultural preservation plans.] Finally, if
a farmer has an initial preservation agreement, the tax credit equals 50%
of the maximum. [Initial preservation agreements, which expire on
September 30, 1982, were described above.] These variations are
summarized in Table 2, below.
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5. The 10% Minimum Credit

As r;oted previously, starting in 1981, any farmer who is subject to
an exclusive agricultural use zoning ordinance iseligible to receive a
minimum tax credit (of up to $600) equal to 10%of the property tax bill
(up to $6,000), regardless of the size of thehousehold income [Ch. 93,
Laws of 1981]. In this case, the exclusive agricultural use zoning
ordinance may be adopted by a county, city, village or town.

D PENALTIES UNDER THE FARMLAND PRESERVATION LAN

This section describes penalties under the Farmland Preservation Law
for not preserving farmland in accordance with a preservation agreement or
an exclusive agricultural wuse zoning ordinance. In general, if a
preservation agreement expires, or is relinquished before the expiration
date in accordance with the procedure established by the Farmland
Preservation Law (described below) or land under an exclusive agricultural
use zoning ordinance is rezoned, the penalty is creation of a lien against
the property for all or part of the tax credits received under the Program
(including interest in some cases). The lien is payable to the state at
the time the land is sold or at the time the land is converted to a
prohibited use (e.g., developed) [s. 91.19 (10), Stats.].

If a farmer wants to relinquish a preservation agreement before the
expiration date, application must be made to the Ilocal governing body
(e.g., county, village or town board or city council). The local
governing body may only approve the application to relinquish the
agreement for one of the following reasons [s. 91.17 (2) (b), Stats.]:

1. The agreement imposes continuing "economic inviability” due to
the restrictions of the agreement. ["Economic inviability” does not,
however, result merely from the existence of uses of the land which would

allow higher returns.]

2. Significant natural physical changes which are generally
irreversible and permanently affect the land.

3. Surrounding conditions prohibit agricultural use.

If the local governing body approves the application, it must be
referred to the Land Conservation Board which may either approve or reject
the application. If the local governing body rejects the application (or
does not act within 12(1 days), the applicant may appeal to the Land
Conservation Board. If an application to relinquish a preservation
agreement is approved, a lien on the land is prepared for the amount shown

in Table 3.

Table 3 also summarizes the liens applied for nonrenewal of an
agreement, or rezoning of land previously under an exclusive agricultural
use zoning ordinance, as well as the civil penalties for violating the use



restrictions of a preservation agreement

agreement relinquished.
penalty if land subject

to

agreement is transferred with the sale.

Farmland Preservation Mechanism
and,Action Taken

Initial Preservation Agreement

- Owner withoraws from tne agreement
before the agreement expires.

- Initial agreement expires and a
final agreement is not applied
for because all or part of the
land is not eligiole for an
agreement and is not subject to
exclusive agricultural ing.

- initial agreement expires and a
final agreement is not applied
for even thougn all or part of
the land would be eligi le for
a final agreement (and tne
land is not subject to exclusive
agricultural zoning).

Final Preservation Agreement
- Ownership changes; agreement
remains in effect.

* Owner dies or is permanently
disabl ed.

Agreement expires and is not
renewed.

Application to relinouisn agree—
ment before tne expiration date
is approved.

Transition Arn Agreement

- Transition area agreement
expires an 1is not renewed.

 Application to relinouisn agree—
ment before expiration date is
approved.

TABLE 3

Penalties Under_the Farmland
Preservation Law

Penalty

Lien on the land for all tax credits
received plus 65 interest compounoed
from the time the credit was received
until the lien is paid.

Lien on the land for eridits received
during the last two years on that
part of the land wnien is not eligible
for a final agreement.

Lien on the land for all tax credits
received on that part of the land
wnien is eligible for a final ggree—
ment plus 62 interest compound

from the time of expiration.

No penalty.

Lien on the land for the credits
received during tne last 10 years
plus 62 interest compounded from
the tine of relinquisnment due to
death or disability.

Lien on the land for the credits
received during the last 10 years plus
61 Interest compounded from tne time
of relinouishment.

Lien on the lend for the credits
received during the last 10 years plus
61 interest compounded from tne time
the credit was received ur.1l the lien
is paid.

Lien on the land for the credits
received during the last 10 years plus
61 interest compounded from the time
the credit ms received until the lien
is paid.

Lien on the land for the credits
received during the last 10 years plus
61 interest compounoed from the time
the credit was received until tne lien

is paid.

without first having had the
Also, as indicated in Table 3, there is no
a preservation agreement is sold if the

Statutorv Cite

s 9137 (1), Stats.

s. 91.37 (@, (@ ad (S). Stats.

s. 9°.37 (3 and (S), Stats.

wn

OLI7 (1), Stats,
s. 9117 (2), Stats.

s. 9117 (8), Stats.

s, 9LI7 (7), Stats

s, 9L17 (7). Stats.

s. 9L17 (7). Stats.
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TAHE 3 - CONTINND

Penalties Under the Farmland
Preservation U «

Farmland Preservation Mechanism
and Action Tafoen Penalty Statutory Cite

Final Preservation Agreement or
Transition Area Agreement

- Use of the land cnanoeo to a pro—  Ouner nay be enjoined by the attrmey S, 9121 (1), Stats.
hibited use without first relin— General “(or behalf of state) or
quishing the agreement. an attorney for a local governing
body and may be subject to a civil
penalty for "actual damages" up to
double the value of the land at the
time the agreement ms approved.

- Failure to operate the farm in Civil penalties described directly S. 9121 (3) SUtS.
substantial accordance with a above may aooly after owner has been
soil and water conservation plan. given one year to comply.

Exclusive Agricultural Use Zoning

e Land is rezoned or a special Lien_on the land for the credits ss. 91.77 (2) and 91.79, Stats.
exception or conditional use per— Bcelved during the last 10 years plus
mit for a non-agricultural use is interest compounded from the time
granted. of relinouisnment.

Note: 1) With resoect to preservation agreements, liens are not filed for any tax credits paid on land which
is subject to exclusive agricultural use zoning [ss. 91.19 (12) and 91.37 (6), Stats.].

2) Interest on a lien is not compounded during any period for wnich the farmland is subject to a Sub—
sequenf preservation agreement or is zoneo for exclusive agricultural use [s. 91.19 (7) and (8),
Stats.].



STATUS OF THE FARMLAND PRESERVATION PROGRAM

This Part of the Staff Brief describes the status of the Farmland
Preservation Program, indicating che number of farmland preservation
a'""' iments in effect, the number of counties which have adopted
agricultural preservation plans, the number of towns which have adopted
exclusive agricultural zoning and the amount of tax credits paid under the
Program. Typically, the DATCP compiles statistics on the Farmland
Preservation Program every six months. The most recent report fully
summarizing the status of the Program is dated December 31, 1981
["Technical Report #9: Final Participation Report for 1981, Wisconsin
Farmland Preservation Program" (December 31, 1981); referred to hereafter
as "Technical Report #9"]. This Part relies primarily on the information
in Technical Report #9. However, where more recent information is
available from the DATCP, this is also included. It shouldbe recognized,
however, that any more recent information represents only preliminary
estimates which may change as more information becomes available.

A FARMLAND PRESERVATION AGREEMVENTS

As of December 31, 1981, there was a total of 2,100 farmland
preservation agreements in effect. According to DATCP staff, these were
essentially all initial or final preservation agreements, since only one
or two transition area agreements have been signed. These agreements
cover about 546,000 acres.

In addition, as of July 1, 1982 (the application deadline for
receiving tax credits for 1982), an additional 700 applications for
agreements were received.

B AGRICULTURAL PRESERVATION PLANS

As of December 31, 1981, 32 counties had adopted agricultural
preservation plans which had been certified by the Agricultural Lands
Preservation Board. Figure 1 shows the status of county efforts to adopt
agricultural preservation plans as of December 31, 1981. An additional 28
counties were scheduled to have plans adopted and certified in 1982. As
of July 1, 1982, seven of these county plans had been adopted and
certified (Door, Grant, Kenosha, Kewaunee, Outagamie, Racine and
Winnebago). In addition, several counties (Green Lake, Oconto, Ozaukee
and Rusk) which were not previously preparing preservation plans have
begun the planning and mapping process.
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AGRE 1
Wisconsin Farmland Preservation Planning Projects
Decenter 31, 1981
2l«nt I« «{fic: 7 7 * *-oj«ce» icMdultd | 1 Counclti noc
4 C«rclM«a. .V / *3r cc*pl«cioo 10 | péarticip«ciQ*.

1982. e
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Consumer Protection (Decemper 31, 1981).

As noted in Part I, farmers in “rural” counties (less than 100
persons per square mile) which have an agricultural preservation plan can
enter into a preservation agreement and receive 70% of the maximum
allowable tax credit. In either a rural or "urban” (100 or more persons
per square mile) county with an agricultural preservation plan, farmers
can become eligible for 70% of the maximum tax credit if the town in which
the land is located adopts exclusive agt ultural zoning.
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C.  EXCLUSIVE AGRICULTURAL ZONING

As of  December 31, 1981, 20 counties had adopted exclusive
agricultural zoning ordinances. Figure 2 indicates those counties and the
number of towns in each county that had adopted the exclusive agricultural
use zoning ordinance.

FIGURE 2

County Adopted Exclusive Agricultural Use Zuning
December 31, 1981

TOP NUMBER - TOWHS THAT HAVE ADOPTED ZONING
BOTTOM NUMBER - TOTAL NUMBER OF TOWNS IN COUNTY
Source: Technical Reoort 09, "Participation in the Wisconsin Farmland

Preservation Proqram,," Wisconsin Oeoartment of Agriculture, Trade
and Consumer Protection (December 31, 1981).



In addition to the county exclusive agricultural zoning ordinances

shown in Figure 2, there are other exclusive agricultural zoning
ordinances in effect in the state which have been certified by the
Agricultural Lands Preservation Board, First, ther> are a relatively

small number (less than 10) certified ordinances adopted by a city or
village. Secondly, there are a number of towns which have adopted (or are
in the process of adopting) an exclusive agricultural wuse zoning
ordinance, even though the county has not adopted such an ordinance. [As
noted above, in counties with an agricultural preservation plan, adoption
of an exclusive agricultural use zoning ordinance by a town qualifies
farmers for 70% of the maximum tax credit.]

The total number of farms protected by county-adopted exclusive
agricultural zoning ordinances as of December 31, 1981, was 13,278. [Not
all of these farms, however, applied for or received tax credits for the
1980 tax year, since as described below, credits were received by a total
of only 6,300 farms. For the 1980 tax year, this could be partially
attributed to the fact that not all farmers in zoned areas would have been
eligible for tax credits (i.e., their household income may have been too
high). For the 1981 tax year, however, the formula was changed to provide
a minimum tax credit (10% of the first $6,000 of property taxes) to all
farmers subject to exclusive agricultural zoning, regardless of income.
The effect of this change on the number of farms receiving tax credits
cannot yet be ascertained since a final analysis of 1981 claims has not
been made.]

D.  TAX CREDITS

For the 1980 tax year (credits paid in 1981), more than S10 million
in tax credits was paid to over 6,300 farms with the average creu.t being
approximately $1,600. Table 4 indicates the number of credits granted,
the total of the credits and the average size of the credit for each

county.
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Table 5 sunmmarizes the status of both the land use planning and tax
credit aspects of the Farmland Preservation Program as of Decenber 31,

1981.

TAEE 5

Status of the Famland Preservation Program
as of Decerrber 31, 1981

Percentage of Percentage of
Total Hurber Total Nunber
Hunber of of Fams in Nuvber of of Acres of Fanmand
Fams the State 1/ Acres in the State 1/
Farmand Preservation Provisions
Preservation Agreements 2,100 2.2: 546,000 3.0
Exclusive Agricultural Zoning 2/ 13.278 14.3: 2.667.343 14.3:
TOIAL 15,378 16.5: 3.213.343 17.3:
Tax Credits (Paid ..i 1981 for
1980 Tax Year)
Total Nunber of Credits 6,300
Total Arout of Credits S10,300,000
(approximate)
Average Site of Credit 51,600
(approximate)

1/ StaIeWIde totals from *1982 Wisconsin Agricultural Statistics.* Wsconsin Departrrent of Agriculture,
rade and Cosurer Protection (June 1982). In 1981, there were 93,000 fams and 18,600,000 acres of

farmland in the state.

2/ Totals are for nurber of fams and nunber of acres protected by county exclusive agricultural use
toning. Not all fanms protected by toning received tax credits.
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PART 111
STUOES ON THE FARMAND ARESERATION ARG\
AFRESERATION - FARMAND AND PATTHRNGS - URBAN CBAH OAMENTT

The original law creating the Farmland Preservation Program directed
the DAICP to study the Program and report back to the Legislature by
January 1, 1981 [SECTION 1641e, Ch 29, Lawns of 1977j. Consequently, the
DATCR, in conjunction with the University of Wisconsin (UW)-Medison and
UWExtension  Departnments of Agricultural Economics, studied several
aspects of the Farmland Preservation Program including an analysis of:
(&) participation in the Progrant (b) the process of local government
action unaer the Progrant (c) farmers' response to farmland preservation
agreements; (d) effects of exclusive agricultural 2zoning on farmland
preservation; (e) distribution of tax credits; and (f) the effect of the
Farmland Preservation Program on soil conservation practices.

Part 111 describes those studies which address the following two key
questions—one from a rural perspective, the other urban:

a. Does the Farmland Preservation Program preserve
farmland?

b. Does the Farmland Preservation Program affect
patterns of urban development?

This Part relies primarily on the following studies of the Farmland
Preservation Program

a Barrows, Richard and John Redman, "The Effects of Exclusive
Agricultural Zoning in Columbia County, Wisconsin," Agricultural Economics
Staff Paper #190 UWEXxtension (January 1981). [Referred to hereafter as
"Staff Paper #190."]

b. Barrows, Richard and Carol Smith, "The Effects of Exclusive
Agricultural Zoning in WAlworth County, Wisconsin,"” Agricultural Economics
Staff Paper #195 UWHExtension (February 1981). [Referred to hereafter as
"Staff Paper #195."]

C. Barrows, Richard, "Overview and Analysis of Participation in the
Farmland Preservation Program 1977-1979," Agricultural Economics Staff
Paper #194, UWExtension (January 1981). [Referrt-d to hereafter as "Staff

Paper #194."]



A O THE ARMAND AFRESERATION RO FFEERE FARMLANDY

In evaluating the Farmland Preservation Program from a rural
perspective, perhaps the nost important question is, "Does the Farmland
Preservation Program preserve farmland?® The short answer to this
question is that it is probably too early to tell. The Farmland
Preservation Program has only been in effect since Decenber 1977 and the
permanent Program is only beginning this year. Consequently, it is
difficult to tell whether, in the long run, the Farmland Preservation
Program will effectively preserve farmland. However, at least two of the
studies cited above give sone indication of the effectiveness of the
Program

1. Zoning

Zoning appears to be tne nethod of choice for nost farmers to
participate in the Farmland Preservation Program O the 6300 farns
receiving tax credits in 1981 for the 1980 tax year, only about |/3rd
(2100) had preservation agreements. The rest were subject to exclusive
agricultural use zoning. In addition, there are a large nunber of farns
(approximately 9000) protected by exclusive agricultural zoning which did
not claim tax credits. Also, the counties with exclusive agricultural
zoning are located primarily in the southeastern corner of the state where
the best agricultural soils are also located [Staff Paper #194, pp. 4-7].
Consequently, in order to evaluate whether the Farmland Preservation
Program preserves farmland, a key conponent is to determine whether
exclusive agricultural zoning preserves farmland.

Although the Farmland Preservation Law has not been in effect long
enough to have studied the effects of exclusive agricultural zoning
enacted under the law, there are two studies analyzing the effects of
exclusive agricultural zoning ordinances adopted in southeastern counties
before enactment of the Farmland Preservation Lan Because the exclusive
agricultural zoning ordinances adopted in these two counties generally net
the standards established in the Farmland Preservation Law for exclusive
agricultural zoning, these studies, described below, can give sone
indication of the effectiveness of exclusive agricultural zoning enacted
subsequent to the Farmland Preservation Law

a Effect of Exclusive Agricultural Zoning in Columbia County on
Farmland Preservation "

In March 1973, Columbia County anended its comprehensive zoning
ordinance and effectively transferred all land which waes previously in an
agricultural zoning district into an exclusive agricultural zoning
district. The difference is that under the original ordinance, land zoned
as "agricultural” could be used for "any use permitted in a Single-Family
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Residence District; two-family dwellings, except a nmjor subdivision...”
[Staff Paper #190 p. 8] The 1973 anendnment to the comprehensive
zoning ordinance deleted this provision and reduced the nunber of
residential uses permitted in the zoning district. The result was an
"exclusive" agricultural use zon\ng ordinance. [Note that "exclusive"
agricultural zoning is not completely "exclusive,” since an additional
residence can be built on each farm if the occupant is connected with the
farm operation and certain special exceptions and conditional uses which
do not conflict with agricultural use are allowed, as under the Farmland

Preservation Law]

In order to study the effects of exclusive agricultural use zoning in
Columbia County, Richard Barrons and John Redman, the authors of Staff
Paper #190, chose four zoned towns in Colunbia County to compare with four
unzoned "control” towns as follows:

Zored Tows Control Tows .

(All in Colunmbia County)
Springvale Scott (Columbia County)
Arlington Vienna (Dare County)
Leeds Windsor (Dare County)
Fort Winnebago Pacific (Columbia County)

Figure 3 shows the location of these four pairs of towns.
FIGURE 3

Location of Zoned and Unzoned Towns Used to Study

the Effects of Exclusive Agricultural Use Zoning in Columbia County



-26-

The authors note that although the towns are generally paired to
minimize differences between the zoned town and the control town, there
are, nonetheless, differences due primarily to size and locational
factors. In general, however, the differences between the control and
zoned towns leads to the expectation of nore development in the zoned
towns (i.e., because they are bigger or havesoils better suited to
development than the control towns) except that in the control towns in
Dare County (Vienna and Windsor) one wouldexpect nore development
pressure because of their proximity to Madison and other population

centers.

To conpare the anount of development in the zoned towns, the
researchers looked at the nunber of rezoning petitions granted for the
zoned towns. As noted by the authors, "The approval of a rezoning
petition does not necessarily nean that the parcel wes developed, but it
is a good indication that the owner intended to do so sometine in the
immediate future" [Staff Paper #190, p. 19].

In order to study development in the unzoned towns, other data
sources had to be used since, obviously, there were no rezoning petitions
to study. For the unzoned Columbia County townships, the authors reviewed
sanitary permits. [A sanitary permit is required to build a septic system
or other on-site waste disposal system.] For the unzoned towns in Dare
County, information on development was gathered from building permits.

Table 6 summarizes the results of the comparison of the zoned and
control towns. For all four pairs of towns, there wes nore acreage
developed in the unzoned control town than in the zoned town. In the case
of Arlington (Columbia County) and Vienna (Dare County), the difference
was relatively small, but in the other three pairs of towns, the
difference was substantial. Overall, there were 3 acres developed iIn
the zoned towns while there were 1,010 acres developed in the unzoned
control towns.

TABLE 6

Number of Developments and Acreage in
Zoned and Unzoned Control Towns, 1973-197?

Individual
Parcels Subdivisions

Total

. Z*zoned Acres
i own .
C*controld No. Acres Ho. Acres Oeveli
Springvale (2) S 99 0 0 99
Scott (C) 12 158 1 72 230
Arlington (2) 13 91 0 0 91
Vienna (C) 23 83 1 20 108
Leeds (2) 0 0 0 0 0
Windsor (C) 28 75 6 221 304
Fort Winnebago (Z) 11 132 0 0 133
Pacific (C) 35 207 4 161 368

Source: Staff Paper *190, p. 4.



In addition, the researchers looked at the quality of the soil in the
areas developed. In all cases, there was a higher proportion of
development on high-quality soils in the control towns than in the zoned
towns. The authors concluded that, "Not only was the absolute anount of
development less in the towns with exclusive agricultural zoning, but the
development that did occur waes nore often directed to lower-quality
agricultural soils than in the towns without any [exclusive agricultural
zoning]" [Staff Paper #190, p. 26].

b. Effect of Exclusive Agricultural Zoning in Walworth County on
Farmland Preservatioln

Walworth County adopted an exclusive agricultural zoning ordinance in
1974. There are at least two important differences between the exclusive
agricultural wuse zoning in Colurbia County and that in WAlworth County.
First, the Walworth County zoning neps were prepared after a large numer
of community meetings and an extensive mapping process to identify "prime
agricultural land." Designation of land to be included in -the exclusive
agricultural zoning district in Walworth County wes based on soil quality,
size of farnms and suitability of soils for on-site septic systens [Staff
Paper #195, pp. 8 and 9]. O the other hand, Columbia County did not neke
an effort to ngp their prime farmlands prior to adoption of the exclusive
agricultural zoning ordinance. Rather, Columbia County just included all
lands which were previously zoned agricultural in the exclusive
agricultural districts. Secondly, Walworth County designated a
substantial anmount of land (approximately 2% of the land in the County)
as "suitable for urban development." That is, Walworth County
specifically set aside land designated for wurban development, whereas
Columbia County did not do this.

To study the effect of exclusive agricultural zoning in Walworth
County, the authors of Staff Paper #1955 examined three areas, each
consisting of the wunincorporated land lying within about four miles of
either side of certain segments of the Walworth County line.

Figure 4 shows Walworth County and towns in surrounding counties.
The sanple areas were in the following towns:

Walworth County Towns Control Tows
Sharon, Darien and Clinton, Bradford and
Richnond Johnstown (Rock County)
Troy and East Troy Eagle and Mukwonago
(Waukesha County)
Lyons and Bloomfield Wheatland and Randall

(Kenosha County)
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FIGURE t

Walworth and Surrounding Counties

(For Description of Study Areas See Text)

Source: Staff Paper <195, p. 13.

Once again, while there are sone differences between the unzoned
control areas and the zoned areas, these differences are generally slight,
with the exception of the unzoned areas in Waukesha County which lie
apprommate\%ajfour miles closer to Miwaukee than the corresponding zoned
areas in worth County.  Consequently, the unzoned areas in
County might be expected to have experienced slightly nore development
pressure [Staff Ehper #B p. ]5— On the other hand, three of the
‘unzoned" control towns adopted sore sort of zoning or land use control
during the period of the study (1971-1977). a result, it could be
expected that these "control" towns would not have experienced as
development pressure had th%y not acted to control development. The Toan
of Eagle (Waukesha County) adopted three—acre zoning in late 1975 the
Toan of Clinton (Rock County) adopted exclusive agricultural zoning in
1974 and Mukwonago kesha County) adopted a moratorium on development
in _unincorporated areas in October of 1977, at the end of the stu
period. Because of these actions, the effects of exclusive agricultura
zoning in Walworth County as conpared to the control' towns wes probably
less pronounced than if the “‘control' towns had not taken any action

[Staff Paper #A95 p. 14].
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To examine the amount of development in the zoned and unzoned towns,
the researchers reviewed certified survey meps. All of the counties in
the study require that either certified survey neps be filed with the
county whenever land divisions occurred which resulted in the creation of
parcels five acres or less in size.

~ Table 7 shows the number of acres in certified surveys for three time
periods during this study. In the zoned Walworth towns, the number of
acres in certified surveys dropped over the study period, while in the
unzoned control towns the number of acres increased. As wes the case in
Columbia County, it appears that adoption of exclusive agricultural zoning
does reduce the number of acres of agricultural land converted for
nonagricultural uses.

TARE 7

Hurber of Acres In Certified Sunveys 1* Study Areas
Walworth ano Control Toars 1971-77

1971-73 1974-75 1976-77

(Before Adoption of (During Adoption of (After Adoption of
Exclusive Agricultural Exclusive Agricultural Exclusive Agricultural
Use Zoning) Use Zoning) Use Zoning) Total
Walworth Study Areas
(Zoned) 186 e B 410
Control Toan Study Areas
(Unzoned) 157 13 30 675

Source: Staff Paper #T95; pp. 17 ad 24.

The number of acres in certified surveys in Walworth County wes
reduced by approximately 1/2 from the period before adoption of exclusive
agricultural  zoning (1971- to the period after adoption of exclusive
agricultural use zoning (1976-77). Meanwhile, in the control towns, the
nurber of acres in certified surveys nore than doubled from the 1971-73
period to the 19/6-77 period.

. In addition, the number of acres of good agricultural soils included
in certified surveys dropped in the zoned towns over the study period
whereas it increased In the unzoned control towns as shown in Table 8
Staff Paper #4959 p. _18|]. That is, in Walworth County, as in Columbia

unty, exclusive agricultural use zoning appears to have reduced both the
total number of acres and the nunDer of acres of good agricultural soils
lost to development, as compared to unzoned towns.

TABLE 8

Number of Acres of "Good" Agricultural Soil 1n Certified Surveys

["Good™ Agricultural Soils Defined e; Soils 1n the U.S.
Soil Conservation Service Capability Classes [|-11]

1971 -73 1976-77
Walworth Study Areas (Zoned) 103 48
Control Study Areas (Unioned) 102 173

Source:  Staff Paper <195, p. 18.
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2. Preservation Agreements

Although the effect of farmland preservation agreements has not been
studied as extensively as the effects of zoning in preservation of
farmland, it can be noted that while there were approximately 2100

reservation agreements in effect as of December 3, ]ﬁ according to

\[CP staff, fewer than 10 liens have been filed against land subject to
an aqreement and no farmers have been taken to court to collect civil
penalties for conversion of farmland in violation of the provisions of an
agreement. This indicates that at least to this point, farmers wwo have
signed preservation agreements have indeed preserved the land for
agricultural use.

B DE THE ARMAD PRESRVAIION FROIRAM AHECT PATTERS OF LRBAN
CEVELCAVENT2

Fom an wurban perspective, perhaps the key question regarding the
Farmland Preservation ram is, 'Do efforts to protect farmland affect
patterns of urban development?' For example, urban officials nmay ke
concerned about patterns or urban development and what these nean for
providing urban services hecause it appears to be generally accepted that
Erowdlng services to compact development is less expensive than providing
he save services to scattered development.

There have been no studies directly examining the question of whether
farmland preservation can affect patterns of urban development, but &
part of the Columbia and Walworth County studies described above, sore
Information pertinent to this question wes gathered.

1 Columbia County

~The study of the effects of the Columbia County exclusive
agricultural zoning ordinance on farmland preservation wes described
above.  This subsection of the Staff Brief will describe the findings in
that study related to preservation of farmland and urban development.

Before reviewing the results of the study, it can first be noted that
according to interviews conducted by the researchers, a major objective of
Columbia_ County officials in enacting exclusive agricultural zoning in
March 1973 wes to help minimize the cost of BFO_\/IdIr]g public services to
new development. hat is, there wes the belief in Columbia Councy that
the location nf development influenced the cost of servicing the
development [Staff Paper #90 p. 10l Two aspects of the research
conducted on the effects of Columbia County zoning indicate that exclusive
agricultural ~ zoning does tend to reduce the amount of scattered
development. First, the researchers determined the location of all of the



parcels of land developed in the zoned towns and the results of the
researchers’ analysis are reproduced below. In each pairing, the zoned
town is described first and the unzoned town second. results indicate
that there wes "'significantly less scattered development'” in the zoned
towns than in the control towns [Staff Paper #4190 p. 29].

1 Springvale/Scott: ~ In Springvale, new
development wes clustered in the western half of
the town, in six sections; three rezoning requests
in eastern sections were denied. In  Scott,
development wes nore scattered, occurring in 10
sections throughout the. town.

2  Arlington/Vienna: New development — wes
considerably less  scattered in  Arlington,
concentrated primarily in three northern sections
near Poynette. Overall, the pattern of development
in Vienna wes scattered and nmost occurred outside,
Sndt _att sone distance from existing  sanitary
istricts.

3 Leeds/WMindsor: There was no new development on
agricultural land in Leeds during the study period.
In Windsor there were not only small individual
parcels, but also a nurber of subdivisions,
developed at sone distance from both incorporated
areas andexistingsanitary districts.

4 Fort Winnebago/Pacific: ~ New development wes
somewhat nore concentrated in Fort Wnnebago. In
Fort Wnnebago, 3 of 11 rezonings were adjacent to
the city of Portage and 5 others were located in
four adjlomlng sections in the western part of the
town. n Pacific, new development occurred in 14
different sections (of 22 total). [Staff Paper

#9Q p. 28]

Secondly, the researchers looked at the actions taken by 10 of the 11
persons whose petitions for rezoning of land in an exclusive™ agricultural
district were denied (the 11th person could not be located). actions
taken by tzrée] petitioners after denial of their petitions were [Staff Paper

p. :

a  Qebuilt on the sare parcelafter
repetitioning.
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b. O built a single-family residence in another
county.

Cc. (O built in a subdivision within an unzoned
Columbia County township.

d Oe built a sin%le—family residence within an
incorporated area of Columbia County.

e. Oe bought an existin%o house within an
incorporated area of Columbia County.

f.  Oe refurbished an existing farmhouse within a
zoned Columbia County township.

g Four had not relocated.

It can be noted that although three of the petitioners denied rezoning
went ahead and built a house in what appears to have been an
unincorporated area, four of the persons did not relocate and two moved
into incorporated areas of Columbia County. That is, six of the 10
persons denied rezoning appear to have either not relocated or relocated
In an area already receiving public services. [The 10th person denied
rezoning refurbished an existing farmhouse within a zoned Columbia County
tovviwshlp.] The effect of this action on the need to provide services is
unclear.

2  Waworth County

~ Pfs part of the review of the effectiveness of exclusive agricultural
zoning in Walworth County, the researchers examinedthe distance of land
surveyed for development from population centers. [A population center
wes defined to include both incorporated and unincorporated areas with
substantial development, such as c rural subdivision.] The surveyed land
wes divided into land within one mile or less of the population center and
land nore than one mile from a population center.

~The results of the analysis, a shown in Table O are somewhat
ambiguous.  In reviewing the total number of acres, Walworth toans had a
greater number of acressurveyed nore than one mile from a population
center prior to the zoning, but only about 1/2 as neny acres nore than one
mile from a population center after the zoning. That is, zoning seens to
have led to nore compact development in Walworth County than in the
control towns when considering total acreage. However, the proportion of
developed acres nore than one mile from a population center is greater in
Walworth towns than in  the control towns. Thatis, of the development
that did occur in Walworth County (on parcels of five acres or less), a
greater percentage occurred nore than one mile from a population center
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than did in the control towns. The researchers note, however, that the
proportions of development occurring at distances from oPuIatlon centers
did not substantially change in Walworth County from before zoning to
after zoning.  In " both cases, approximately 83 of the development that
took place n Walworth County occurred nore than one mile from a
Egpulatlon center. The researchers suggest that since the Walworth

un exclusive agricultural zoning ordinance is based on soil quality,
efforts to protect prime agricultural soil lead to a nore dispersed
pattern of development [Staff Paper #4985 p. ]2'3]Ely

TARE 9

Hnber of Acres In Certified Surveys by Distance
Fram Population Center for Two Time Periods

1971-73 1976-77
Nurrioer Hurber Per
of Acres Percentage of Acres of T
Ualworth 5tudy Areas (Toned)
¢ Qe mile or less from
a Population Center e 36.51 A 38.01
- Greater than oe mile
from a Population Center HE 63.51 % 62.01
170 100.01 D 100.01
Control Study Areas (Unzoned)
- Qe mile or less from
a Population Center B 58.51 226 68.51
- Greater than ane mile
from a Population Center 68 41.51 ™ 3151
64 100.01 330 100.01

Source: Staff Paper 195, p. 20.
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CHAPTER 1

EXECUTIVE SUMMARY*

. LOSS OF VALUABLE AGRICULTURAL
LAND: THE PROBLEM AND ITS CA USES

A. From 1967 to 1975, Three M illion Acres of
AgriculturallLand were Lost Each Year

Over the last three decades, millions of acres
of agricultural land have been lost as America’s
suburbs grew, the interstate highway system and
innumerable water resource development proj-
ects were completed, and extensive surface
mineral deposits were tapped. In_fact, in the
eight-year period from 197 to 1975 some 234
million acres were converted to urban, transpor-
tation, water resource development, and other
non-farm uses. _

Citizens across the country and their represent-
atives at all levels of government have shared
rapidly deepening concerns over the adverse ef-
fects of this loss of agricultural land. Some
feared the decline of the rural way of life, as
carefully tended fields become carefully mowed
lawns. Others emphasized the economic disrup-
tion that accomloames the decline of agriculture
in an area. Still others were apprehensive that
continued loss of farmland would lead to re-
duced production that, in turn, would have grave
impacts on the nation’s ability both to feed itself
and to make significant foreign sales that earn
foreign exchange. Still others pointed out that
using poorer, more remote land that requires ir-
rigation or more fertilizer increases the consump-
tion of energy by the farming sector. o

Underlgmg these concerns is the realization
that good farmland is a finite resource which is
necessarK for survival. The importance of pro-
tecting the land re Durce has become mcreasmgily
evident because of continually rowin_? popula-
tions which must be fed both in the United States
and throughout the world, the consta.ntli/ in-
creasm? price of oil on which U.S. agricultural
techno ogy is based, and uncertainty about the
likelihood” of major additional increases in
agr_lculturalJ)roducnvny. Many realize that the
nation could seriously reduce its long-run op-
tions b}/ under-assessing the seriousness of the
loss of farmland.

These concerns led to action. County after
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county, state after state, and Congress have
taken significant steps aimed at protecting farm-
ing and reducing the rate of conversion of farm-
land. This Guidebook presents the story of these
efforts and shows what governments can do to
achieve this goal.

B. The Reasons Why Agricultural Land s
Converted to Non-Farm Uses

The conversion of agricultural land is a com-
Plex process, often takmq place over a ﬁerlod of
ifteen or twenty ,rears. t involves such factors
as farm profitability, urban growth pressures,
land values, personal decisions about work and
retirement, community expectations, taxes and
government programs, incentives, and requla-
tions. Urban growth pressure can be compared
to a great flood, moving out slowly into the
countryside raising land values as it goes. In-
vestors beq\lln buying land for its development
Potentlal. ew farmers cannot afford to buy
arms. Old farmers are less and less able to in-
crease their hold[nPs. At some point, the process
becomes irreversible, and farm after farm is sub-
divided and developed.

Communities that wish to protect their agri-
cultural lands must start early in the process to
change the expectations of farmers, investors,
and developers. The comunities must convince
owners tha theg will allow development only in
urban or suburban areas. In effect, they must
build levees which protect farmland against the
flood of urban growth pressure.

[l. THE RESPONSE: AN O VER VIEW

State and local governments have adopted a
remarkable variety of programs whose objective
is to reduce the rate of conversion of farmland,
The most important are defined in Table 1-1 and
their numbers are summarized in Table 2-2

A. The Programs
1. Incentives: Tax Relief

Legislators have long understood that the
capacity to earn areasonable living from farming
is the most important determinant in a farmer’s
decision whether or not to keep fanning. Since

* The principal author of ihis chapter was John C. Keene.



TABLE 11
SHORT DEFINITIONS

comprehensive planning - A process leading to
adoption of a set of policies regarding land use,
transportation, housing, public facilities, and
economic and social issues. It may include a land use
plan designating particular uses and a program for
providing transportation, sewers, and other public
facilities. In most states the plan in itself is not legally
binding on governments or individuals, but a few
states require that zoning and major public facility
plans be consistent with comprehensive plans.

agricuttural zoning - A legally binding designation
of the uses to which land may be put, including the
type, amount, and location of development. Agri-
cultural zoning restricts uses to agriculture and
related uses such as a farmstead. Often a large mini-
mum lot size (20-160 acres) is stipulated in an agri-
cultural zone.

agricultural nistricting - The designation of specific
tracts of long-term agricultural uses, usually coupled
with benefits and assurances which improve the con-
ditions for farming. Generally no legally binding
controls are imposed on land use.

Purchase of Development Rights - PurChase Of the
right to develop from owners of specific parcels,
leaving the owner all other rights of ownership. The
price of the rights is the diminution in the market
value of the land as a result of the removal of the

development rights. The remaining value of the land
is the “ farm use” value.

taxes constitute a significant cost to fanners and
are under government control it is not surprising
that legislatures often turned first to tax relief as
a tool for protecting farmland. They enacted
laws which reshape the impact on farmers of the
real property and death taxes and, in two in-
stances, state income taxes.

Both the property tax and inheritance or estate
taxes are ad valorem taxes and are imposed _on
the assessed or appraised value of property. The
problem with farmland is that it often has two
values: one, its agricultural use value and the
other, its value as a site for residential, commer-
cial, or industrial development. This is referred
to as its fair market value. In many farming
areas, especially those near large cities, the fair
market value of agricultural land is much greater
than agricultural use value because developers

Purchase and Resale or Lease with Restrictions = Pur-
chase of land, imposition of restrictions on use and
development, and resale at market price. End result
is equivalent to purchase of developing rights.

Transfer of Development Rights - DeVeIOpment rlghtS
on land in a designated preservation area may be pur-
chased by a developer and transferred to a designated
development area where the equivalent amount of ad-
ditional development can be constructed.

Differential Assessment - Assessment fOI’ property
tax purposes based on the farm use value of the land
rather than on its market value. There are three ma-
jor types of differentia] assessment: pure preferential
assessment with full abatement, deferred taxation
with partial or with no abatement, and restrictive
agreement, under which a farmland owner contracts
to maintain his land in farm uses in return for a lower
assessment.

Development Permit systen - Requirement that a
special permit be obtained for development from
designated state or regional agency. Permit is in addi-
tion to normal local zoning and building permits.

Right to Farn - Legislation stating that local or-
dinances cannot be enacted which restrict normal
farming practices unless they endanger public health
or safety, and providing farmers with some protec-
tion against private nuisance lawsuits.

are able to make a reasonable profit from their
Idevdelopment even if they pay high prices for the
and.

Many farmers have found that their real prop-
erty taxes were ?omg up because of the rising fair
market value of their land and the increased fis-
cal burdens which go along with suburbaniza-
tion. Some farm estates have had liquidity prob-
lems that made it difficult or impossible to ?qy
estate taxes that were measured by the fair
market value of the land without selling some or
all of the farm. In response to their complaints,
tax incentives were enacted. They have two
primary purposes: first, to reduce taxes for
farmers, and second, as a consequence of that re-
duction, to lower the rate of conversion of farm-
land to non-farm uses by reducing the number of
tax-motivated sales.
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TABLE 12
NUMBERS OF EXISTING PROGRAMS
TO PROTECT AGRICULTURAL LAND

Type of Program State County Municipality Total
Differential Assessment for
Property Tax

Preferential Assessment 17 17

Deferred Taxation 28 28

Restrictive Agreement 2 2
Income Tax Credits 2 2
Farm Use Valuation for Death Tax

Use IRC rules 16 16

Use rules similar to IRC 8 8

Special rules 5 5
Capital Gains Tax on Land Sales 1 1
Agricultural Districts 6 6
Right-to-Farm Legislation 16 16
Agricultural Zoning 1 104 166 271
Purchase of Development Rights 4 4 1 9
Transfer of Development Rights 10 12
Development Permits 2 2
Integrated Programs ™ 3* 10

* We lack a clear definition of the numbers of elements and interrelationships necessary to define an integrated program. Depending on the defini-
tion adopted, one could include many more than the seven state and three sub-state programs listed in this table and discussed in Chapters 9 and 10.

a. Differential Assessment

As of the end of 1980, all states except Georgia
and Kansas had laws which seek to reduce the
burden of real property taxes on fanners. There
are two major kinds: differential assessment laws
(which include preferential assessment, defened
taxation, and restrictive agreement laws) and cir-
cuit breaker tax credit laws.

Seventeen states authorize O!oreferential assess-

ment. Eligible land is assessed for real propert
tax purposes at its agricultural use value. The ef-
fect is to reduce a farmer’s taxes. _
Twenty-eight states have deferred taxation
programs. In addition to permitting agricultural
use value assessment, theY require Partllmp.at.mg
land owners who develop their land for |ne||%|b|e
uses to pay some or all of the taxes that they have
been excused from paying. These ‘roll-back”
taxes are usually equal to the difference between
what the tax on fair market value would have

18

been and what the actual tax was for a given
number of years. Seven of these states simply im-
pose a “‘land use change” tax equal to a percent-
age of either this difference or of the fair market
value in the year of development.

~New Hampshire and California have restric-
tive agreement programs that require an owner
to enter into a long-term contract in which he
agrees not to deve!op his land, in exchange for
receiving preferential assessment. It is very dif-
ficult for landowners in these states to get out of
the contracts and develop their land before the
end of the contract period. See Figure 1-1 which
shows the program in effect in each state.

These ro?rams_clearly provide tax relief for
farmers. Preterential assessment is the most ef-
fective in this regard, while restrictive agreement
programs are the least. The more eligibility re-
quirements there are, the greater the recovery of
rollback taxes, and the more the farmer is re-



FIGURE 11
REAL PROPERTY OR STATE TAX INCENTIVES
FOR LOCAL PROPERTY TAX PURPOSES
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quired to restrict his land, the fewer farmers will
participate and the lower the tax benefits will be.

b. Property Tax Credits

Michigan and Wisconsin allow a farmer to ap-
ply some or all of his local real property taxes as
dollar-for-dollar credits against his state income
tax. Income tax credit approaches are more
directly relevant to alleviating the cost squeeze
that farmers in urbanizing areas find themselves
caught in, because they are hased on the farmer’s
net income rather than just one element (prop-
erty taxes) which affects ris net income.

c. Death Tax Benefitsfor Farmers

In the Tax Reform Act of 1976, Congress
made major changes in the federal estate tax
which made estate tax preferences available to
eligible farm estates. Since then, many states
have followed suit by enacting similar amend-
ments to their inheritance and estate tax laws.
These changes are complicated and technical and
can be discussed here only in a general way.

Congress raised the threshold at which estates
become liable for estate taxation and increased
the marital deduction so that at least 70% of farm
estates are exempted from estate tax liability.

In addition, Congress enacted two new sec-
tions of the Internal Revenue Code that bene-
fited qualifying farm estates. The first, Section
2032A, fpermits agricultural use valuation of
eligible farmland that is left to heirs of the
deceased. The second, Section 6166, gives ex-
ecutors of eligible farm estates the option of
deferring the payment of estate taxes on farm
property for five years and then paying them in
equal installments over another ten years. These
sections have detailed eligibility requirements

that limit their availability. They require a pay-
ment of the taxes fore?o.ne if the heirs cease to
farm the property or sell it to a person who is not
a family member. -

Section 2032A and 6166 can significantly ease
the estam tax burden of farm estates that qualify
for an'i actuallK elect to use them. Our calcula-
tions indicate that a relatively small number will
be eligible for and elect these benefits, because of
the stringent eligibility and recapture Provmons.
As a result, they will not reduce total tarm estate
taxes significantly.

A slim mamntz of the states have taken steps
to make some form of preferential valuation
available to farm estates. They are shown in
Figure 1-2

FIGURE 1-2
PREFERENTIAL VALUATON FOR STATE IN—

HERITANCE AND ESTATE TAXATION

Six others, California, Kansas, Michi%an,
Minnesota, New York, and Wisconsin, have
made special Section 6166 deferral procedures
available for farm estates.

d. Differential Assessment and Death
Tax Benefits: Effectiveness for Reducing
the Rate of Conversion ofFarmland

For a complex set of reasons which are dis-
cussed at length in the Guidebook, these tax in-
centives, if made available by themselves and not
as a part of an integrated program, are largely in-
effective in reducing the rate of conversion of
farmland. o _

Despite the above characteristics, differential
taxation and death tax be iefits are necessary
components of a comprehensive agricultural
land’ protection program. First, as a matter of
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equity, if a program prevents agricultural land
from being developed, the owner should onl
Bay taxes on its agricultural use value. Second,

enefits such as these serve as incentives to en-

courage farmers to participate in integrated
farmland protection programs.

2. Incentives: Agricultural Districting

Agricultural districts are legally recognized
geographic areas whose formation is initiated by
one or more farmers and aprroved by one or
more government agencies. The districts, with
their benefits and obligations, are created for
fixed but renewable periods of time ranging from
four to ten years. In most pro(?.rams land cannot
be included in an agricultural district without the
owner's written permission. Agricultural district-
ing programs are based on the idea that if
farmers are given incentives to join in the volun-

TABLE 1-3

tary creation of districts of significant size where
farming would be the only activity, and if they
are protected against many of the factors which
mlﬁht otherwise make it undesirable or unprofit-
able for them to farm, they wfl be able to keep
their land in agricultural use. The formation of
an organization initiated by farmland owners
that is dedicated to protecting and promoting
farming in a SEeCIfIC geographical area will, it is
hoped, strengthen the position of agriculture in
thhe |d|str|cte area and in the community as a
whole.

As of 1980 six states, California (1965), New
York (1971), Virginia (1977), Maryland (1977)
llinois (1979), and Minnesota (1980), had en-
acted laws based on this idea. Minnesota’s Agri-
cultural Preserves Act is unique in that it is in ef-
fect only in the Twin Cities Metropolitan Area.
The elements of the various programs are shown
in Table 1-3

ELEMENTS OF SIX AGRICULTURAL DISTRICTING PROGRAMS

Elements

1. Differential assessment

2. Protection from local government ordinances
which hinder fanning

3. Limitations on public investments promoting non-
farm developments within districts

4. Limitations on the acquisition of land within dis-
tricts by public agencies

5. Limitations on special assessments

6. State agency regulations and procedures supportive
of agriculture within districts

7. Limitations on annexations of land in districts by
municip.. .ities

8. Requirements for sound conservation practices

9. Limitations on rate of tax increases

10. Compensation to local governments for tax losses
11. Zoning adjacent lands so as to reduce conflict

12. Purchase of the development rights to land within
districts

13. Limitations on development of districted land with
zoning or other restrictions
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Agricultural districts provide a geo%raﬁhical
and organizational framework within which cer-
tain incentives and safeguards can he made
available to farmers. Their effectiveness as a way
to reduce the rate of conversion of farmland
depends on the particular combination of
elements they include. The programs studied
vary considerably in this regard, and evaluation
is difficult because they are either recently en-
acted or part of a broader, integrated program.
The program with sufficient fongevity to permit
evaluation is New York’s. The evidence indicates
that while it has been relatively ineffective in
reducing farmland conversion, it has Jorovided
rural farmers with an enhanced sense of security
and a modest protection against special assess-
ments and eminent domain.

3. Incentives: Right-To-Farm Legislation

There is a basic incompatibility between many
types of agricultural activity and residential use.
As cit%,people begin to move into rural areas,
they object to the smells, noises, dust, pesticides,
and other by-products of operating a modern
farm. These complaints can take several forms.
A landowner may sue the farmer, claiming that
his farm operations are a nuisance. He may try to
persuade the local government to pass an or-
dinance limiting various farm activities. He may
report the farmer to a county or state agencr that
is responsible for enforcing air or water pollution
control laws for the purpose of getting an order
to end the offending farm practices.

Farmers find that defending themselves
against such actions can be expensive, time con-
summ?, and a%gravatmg, even if they are suc-
cessful. They have turned with increasing fre-

uency to their state legislators for protection.

he laws that have heen passed in response have
been called “right-to-farm” laws.

At least sixteen states, listed in Table 1-4 have
adopted some form of right-to-farm legislation.

Some of these right-to-farm laws, such as
New York’s, simply prohibit local ?overnments
from enacting laws that unreasonably restrict or
requlate farming structures or practices unless
they are needed to protect the public health or
safety. Others, such as North Carolina’s, limit
farmers’ liability for damages in nuisance law-

TABLE 14
STATES WITH RIGHT-TO-FARM LAWS*

Laws Protecting Against Local Government
Regulations
Alabama (1980)
Delaware (1980)
lllinois** (1979)

New York** (1971)
North Cajulina (1979)
Oregon** (1973)
Kentucky (1980) Tennessee (1979)
Maryland** (1977) Virginia** (1977)
Minnesota (Twin Cities)** (1980)

Laws Protecting Against State Regulations

Tennessee (1979) Oregon (1973)

Laws Protecting Against Private Nuisance Lawsuits

Alabama (1980)
Delaware (1980)
Florida (1979)
Georgia (1980)
Kentucky (1980)

Mississippi (1980)
North Carolina (1979)
Oklahoma (1980)
Tennessee (1979)
Washington (1979)

* Some stales provide more than one form of protection.
" The statute applies only in agricultural districts or, in the case
of Oregon, in exclusive farm use zones.

suits. Still others, such as Tennessee’s, exempt
farm activities from certain of the state’s anti-
pollution laws. The laws vary considerably from
one state to another. TheK are, by and large, of
recent origin. Many of the questions of inter-
pretation that they raise are still unanswered,
and we have little evidence of their effectiveness
in achieving their central goal: to protect the
farmer against unnecessary and disruptive
nuisance actions and government regulations,
while at the same time protecting the public
health and safety.

4. Land Use Controls: Agricultural Zoning

Agricultural zoning is the most popular and
common method used by local governments to
prevent the use of a?rlcultural land for non-
agricultural purposes. In the last decade at least
2/0jurisdictions have turned to it to protect their
farmlands (See Fi%ure 1-3). Many communities
also use other tools to complement, sustain, or
reinforce the agricultural zone. Agricultural
zones are often combined with community plans,
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FIGURE 1-3
AGRICULTURAL ZONING

urban hboundary agreements, or voluntary or
mandated state programs that together protect
farmland. Thus, agricultural zoning must often
be viewed as one part of a larger local program.

a. Types of Agricultural Zoning
Ordinances

The most important characteristic of an
a%ricultural zoning ordinance is the extent to
which it limits the intrusion of new, non-
agricultural uses (usually non-farm dwellings)
into established agricultural areas. With this in
mind, we have divided agricultural zoning or-
dinances into the following categories:

1 Non-exclusive agricultural zoning

ordinances: .
a. large minimum lot size,

b. fixed area-based allocation combined
with a small building lot size,

¢. sliding scale area-based allocation com-
bined with a small building lot size, and

d. conditional use approval based on mul-
tiple, discretionary standards.

2. Exclusive agricultural zoning ordinances.

(1) Non-exclusive Zoning Ordinances

Non-exclusive agricultural zoning ordinances
are by far the most popular approach to agri-
cultural land protection. Non-farm dwellings are
allowed, but agricultural uses are preferred. In
these zones, non-farm dwellings may be permitted
conditionally or as of right.
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Large lot ordinances require a substantial
minimum lot size, ranging from as little as ten
acres to as much as acres for one single-
family dwelling.

In fixed area-based allocation ordinances,
owners are allowed to build one house fur each
unit of land of a specified area that they own,
rangmgofrom one dwellm% per ten acres to one
per 1060 acres. Thus, what have been called
“quarter/quarter” zoning ordinances allow an
owner to build one dwelling unit for each quarter
ofa 3uarter section. No units are allowed for re-
mainders of less than the specified number of
acres.

Sliding scale area-based allocation zones also
allocate building rights on the basis of ownership
of units of land of a given area, but the number
of dwellings allocated per acre decreases as farm
size increases. The advantage of area-hased
allocation zones as compared with large lot zones
is that they allow dwellings to be built on
relatively small lots, typically from one to three
acres, clustered on one part of the farm, leaving
the rest relatively far removed from potentially
conflicting residential uses.

The fourth type of non-exclusive zoning or-
dinance, the conditional use zone, allows non-
farm dwellings as a conditional use if they meet
specified criteria based on the compatibility of
the f)roposed dwelling with surrounding agricul-
tural uses. No large minimum lot size re-
quirement is imposed. Conditional use zones
have the potential for producing non-farm
development that is compatible with the purpose
of the agricultural zone, since they do not permit
non-farm dwellings as of right.

(2) Exclusive Agricultural Zoning
Ordinances

These ordinances share three characteristics.
Non-farm dwellin%s are prohibited. The com-
munities use a performance definition of a farm
or farm use rather than defining a farm by a
large minimum lot size or area-based allocation.
Each request to build a farm dwelling requires in-
dividualized review. The pnmarz advantage of
exclusive agricultural zoning is that the conflict
between residential and farm uses is minimized
because non-farm dwellings are prohibited.



b. Effectiveness: The Experience in Ten
Communities

~Inorder to see how agricultural zoning works
in practice, ten communities were selected for
more detailed study on the basis of length of ex-
Pene_nce, varied development pressure, varied
ocation, and type of governmental unit, since
their zoning programs do not represent a random
sample, the case studies simply suggest what
might happen in other communities with similar
characteristics of agriculture, development pres-
sure, and political commitment.

~ The case studies were done of the following
jurisdictions, which adopted agricultural zoning
ordinances in the year indicated:

Counties Municipalities

Black Hawk County, Brooklyn Park,
lowa (1973) Hennepin Co.

DeKalb County, ‘Minnesota (1974)
linois (1974) Sioux Falls, Minne-

haha Co., South
Dakota (1978

West Hempfield,
Lancaster Co.,
Pennsylvania
(1978)

Marion County,
Oregon E19 1)
Stanislaus County,
California (1973)
Tulare County,
California (1975)
Walworth County,
Wisconsin (1974)
Weld County,
Colorado (1973)

The case study communities adopted agricul-
tural zoning ordinances to deal with one or more
of the following three problems. First, farmland
was being lost to premature rural subdivisions at
increasing rates. Second, these rural subdivisions
required increased expenditures for public serv-
ices and facilities, expenditures which led to in-
creases in local property taxes. Third, farmers
and suburbanites discovered that rural subdivi-
sions and farm operations often conflict.
Farmers felt rictimized by vandalism, harass-
ment, and nuisance actions, while suburbanites
complained of the smells, dust, noise, and
chemicals from nearby farm operations.

The case studies permit several important con-
clusions to be drawn, although they must be ten-

tative because of the relative nove_lt?/_ of the
agricultural zoning efforts and the difficulty of
separating out other causal factors such as state
farmland protection programs and short-term
developments in the economy. First, the new
non-exclusive agricultural zoning ordinances
have greatly decreased permitted residential den-
sities In agriculture zones. Second, most of the
communities now view agriculture .is a long-term,
permanent land wuse. Third, since the initial
agricultural zoning ordinances were adopted,
most communities have revised theii approaches
s0 as to strengthen the restrictions on non-farm
uses, an indication that local approaches to
agricultural zoning are enjoying good political
supPort. Fourth, the record of communities in
dealing with proposed rezonm?s is good. For the
most part, good aa;ncultural and s simply not
being taken out of agricultural use. Rezonmgs
are %ranted, but ﬂenelrally only to those lands
which are not well-suited to agriculture. Fifth,
the important role pIaYed by the planning staff in
dealing with applicants for rezonings is another
indicator of the consistency and coherence of
local rezonlng decision-making processes. Staff
usually provided an informal evaluation of pro-
Bosed _re_zonmﬁs using the same criteria applied
y decisionmakers. Sixth, evidence of changes in
the pattern of land speculation sugge_sts that
agricultural zoning has been producing the
desired effects. In the majority of communities
speculation for non-agricultural purposes shifted
from agricultural areas to designated develop-
ment areas. Seventh, in most cases, local plan-
ners and officials felt that the subdivision of
agricultural fand had greatly decreased, while an
increasing proportion of new development was
being channeled into designated development
areas.

Establishing and appltying reasonable criteria

governing the division of land in the agricultural
area was the most common problem. The ma-

jority of the case study communities were faced

with” two additional problems. First, most of
them permitted a variety of rural-oriented or
community uses in their most restrictive districts,
Second, a'majority relied upon a large minimum
lot size to protect agricultural land from non-
agricultural development. This means that non-
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farm dwellings could easily be built within the
agricultural zone so long as the minimum lot size
was maintained. Such practices are likely to
generate the fiicrions and nuisance suits that
often result when residential and agriculture uses
mix.

Thus, large lot and fixed and sliding scale area-
based allocation ordinances may temporanly
deter non-agricultural development in agricul-
tural areas, but in the long run, the validity of
these techniques is questionable, unless per-
mitted densities are 5|gn|f|cant|¥) lowered. The
solution to this long-term problem will most
probably be found in the stringent administra-
tion of either the conditional use approach,
which requires a case-hy-case evaluation of pro-
posed dwellings in the agricultural area, or of
exclusive agricultural zoning premised on a
performance definition of a farm dwelling.

5. Land Use Controls: Purchase of In-
terests in Land
a. Purchase of Development Rights

In certain situations, zoning may not be an ap-
propriate technique for preventing the develop-
ment of agricultural land. For example, it may
prove politically "infeasible to enact an exclusive
agricultural zoning ordinance, parhcularlg in lo-
cations where development pressure is high and it
is evident that the zoning restrictions would de-
prive landowners of substantial value. In addi-
tion, in manwurlsdlctlons, experience has shown
that zoning tends to be weakened in order to ac-
commodate strong demands for development,

In re3ﬁonse to such concerns, and reflecting a
feeling that such uncompensated restrictions on
development as are embodied in exclusive agri-
cultural zoning are unfair to owners of farmland
in rapidly urbamzmg areas, many policy makers
have turned to the idea of acqumn? less-than-fee
interests in land in order to control its use.

Fee simple ownership (the full ownership) of
land may be defined as a set of interests or_rlghts:
the right to keep others off the land, the right to
sell or bequeath it, the right to use it for farmmg
forestry or outdoor recreation, the right to buil
structures on or beneath it, etc. The right to build
on or beneath the land is known as the develop-
ment right or rights. They are, of course, limited
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by restrictions embodied in health and building
codes and in whatever zoning may exist. The ob-
lbeC“.VGS of farmland protection may be served by
uzmg the develoBment rights to farm propertﬁ.
urchase of Development Rights (usually
known as PDR) programs have been adopted by
the governments shown in Table 15
New Jersey had an experimental program that
was terminated before any easements were pur-
chased.

The PDR programs have been successful in at-
tracting landowners who wish to participate. To
date, some 10300 acres have heen enrolled in
PDR ]programs at an average cost of $1848 per
acre. There has been little emphasis on clustering
the land whose development rights have been
Purchased.so as to insure that a critical mass of
armland is protected. To date, no enforcement
problems have been encountered.

b. Ways of Reducing the Cost of Devel-
opment Rights Programs

~ While the actual purchase of an interest in land
is the most permanent way to prevent its develop-
ment, it is often also the most expensive. Several
techniques have been proposed or tried that are
designed to reduce the cost. Maryland’s PDR
program assigns the highest priority for purchase
to those farmers whose offers are the lowest Per-
centage of the theoretical value of the deve,og-
ment rights. Other anroaches_mclude the right
of pre-emption and land banking. Pre-emption
allows a government to match an open market
price and buy agricultural land only when it is ac-
tually on the market. Land banking has never
been tried in the continental United States, but if
found politically acceptable, has the potential for
allowing a government to acquire land while its
price is low and then locate and program devel-
opment with a view to agricultural and other
long-term resource values.

6. Land Use Controls: Techniques that
Rely on Private Initiative

Another set of approaches relies on working
with private landowners to retire development
rights voluntarily in areas designated for agri-
cultural production. The first technique is trans-
fer of development rights (TDR), a way of re-



TABLE 15
PDR PROGRAMS FOR
FARMLAND PROTECTION

Year First
Jurisdiction Funded
Suffolk Co., N.Y. 1976
Maryland 1977
Massachusetts 1977
Connecticut 1978
Howard Co., Md. 1978
Burlington Co., N.J. 1979
King Co., Wash. 1979
New Hampshire 1979
Southampton, N.Y. 1980

ducing or eliminating the public costs of acquiring
development rights by sh|ft|n% the responsibility
for purchasing them™ from the government to
private developers. In the classic mandatory TDR
system, a preservation district is identified, as is a
development district. Development rights are
assigned to owners of land in the preservation
district in a systematic manner. However, owners
of land in the preservation district are not allowed
to develop, but instead may sell their development
rights to owners of land in the development
district, who may use these newly acquired
development rights to build at higher densities
than normaIIY allowed by the zoning. TDR
systems are intended to maintain designated land
in open uses and compensate the owners of the
preserved land for the loss of their right to
develop it. To date, only voluntary TDR systems
have been used. The owner of open land has the
option of either developing at low densities or sell-
ing the development rights to his land and then
restricting it by covenant to open space use.

Ten municipalities and two counties have
adopted TDR Sﬁstems for the preservation ot
farmland and other open space. All twelve ordi-
nances permit transfer to non-adjoining prop-
erties, a fundamental feature which distinguishes
true TDR systems from cluster, planned residen-
tial development, or planned unit development
systems. -

To date, only four TDR transactions, includ-

Total
Authorized
Acreage under Funding
Easement (ac.) (SMillion)
3,214 21.0
2,400 6.3
1,349 15.0
2,585 9.0
0 15
810 3.0
0 50.0
0 3.0
0 6.0

ing 184 acres, have taken place. If TDR pro-
grams are to be useful for protecting farmland,
they must be designed to provide the market situ-
ations which will enable the developer to realize
enough profit from the purchase and transfer of
development that he will find it worthwhile to
engage in the TDR process and will offer an at-
tractive price to the farmland owner. This in-
volves not only ﬁrpviding incentives for the land-
owners to sell their nqhts and Prowdlng_densny
incentives for the developer, but also designating
areas under strong development pressure as de-
velopment districts and assurmg the availability
of water, sewer, highways, and other facilities
necessary for higher densﬂr development. It is
possible that large metropolitan counties will be
successful in implementing TDR programs al-
though townships have generally failed.

The second approach is the donation of devel-
olgment rights in perﬁetuny. This is made pos-
sible by Section 170(n) of the Internal Revenue
Code, which permits a landowner to deduct from
his income the value of land, or of interests in
land, which he donates to a public body or a
qualified private non-profit corporation.

A third technique Involves the establishment
of a private land trust: a private, non-profit,
charitable (and tax exempt) entity set up to ac-
%uwe and manage lands in the public interest,

rusts generally have the confidgence of land-
owners and are able to move faster in acquiring
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land than governments can, though they tend to
have limited permanent funding qaﬁaC|ty. They
are able to acquire development rights either by
gift or througn purchase. In some cases, the land
trust may act as an intermediate owner, holding
the land for later sale to an appropriate public
agency. .

Finally, there is the farmland conservancy,
proposed (but untried) as a local organization
operating within a conservancy district. It would
be empowered by state law to buy and sell land
or rights in land for the purpose of maintaining
important farmland in farm u”e. The conserv-
ancy could acquire land when offered for sale
when it believed that the sale would be injurious
to the practice of farming in its area. It might
resell the land with restrictions on use to an
appropriate buyer. The conservancy would have
the right to intervene in any sale of land
previously designated by the conservancy as im-
portant farmland.

/. Integrated Programs of Incentives and
Controls: Metropolitan Growth Manage-
ment Programs

In many parts of the country, the problem of
agricultural protection can be addressed realis-
tically and effectively only by considering its
relation to the entire system of land use and de-
velopment within a given region. In other words,
the goal of protecting farmland must be balanced
with other comﬁetlng and supporting interests of
the region, such as providing housing and jobs
for current and future residents, protecting envi-
ronmentally sensitive areas, providing adequate
public services and facilities, and keeping Fiscal
expenditures at a minimum. The need to incor-
porate agricultural protection into an overall
strategy for dealing with growth is especially ap-
parent in metro,P,olltan areas, where there is often
Intense competition for limited land resources.

The Guidebook examines comprehensive
growth management programs for three metro-
politan areas: the seven-county Twin Cities re-

jon, Minnesota; Lexington-Fayette Urban
ounty, Kentucky; and Metropolitan Dade
County, Florida. ‘A coordinated regional ap-
proach to growth management can accomplish a
variety of mutually complementary objectives,
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such as minimizing public investment costs and
focusing farmland preservation efforts on areas
where agriculture is most likely to remain eco-
nomically viable over the long run. Therefore,
ideally, a growth management strategy should
consider functional and spatial interrelationships
at the regional as well as the local level.

There are too manK important aspects of these
three programs for them to be adequately sum-
marized here. The basic rationale of each pro-
gram is to promote an orderly and efficient pat-
tern of urban growth in the metropolitan area,
and each recognizes the value of adopting a
regional perspective in identifying and imple-
menting certain goals and priorities. In addition,
these programs seek not to limit the total amount
of growth in the metropolitan region, either in
the short or long run, but rather to guide it into
appropriate areas.

' The three plans share several specific objec-
ives:

e To coordinate the provision of certain
necessary public services and facilities, such
as transportation, water, and sewer, so as to
maximize efficiency in construction and
operation,

*To ,oromote the growth and redevelopment
ofalready urbanized areas.

e To protect environmentally sensitive or
unique areas.

e To protect prime farmland and maintain the
economic viability ofagriculture.

Thus, agricultural protection represents only one
of asetof mtegrated policies designed to achieve
the overall goal of rational and efficient metro-
politan growth. In general, these objectives are
mutually reinforcing when placed in a regional
context.

The Twin Cities and Dade County programs
are still youn% and not yet fully implemented,
and historical land use data are not available forv_
Lexington-Fayette County. But it is clear that the
effectiveness of any program deﬁends largely on
the degree of authority that the metropolitan
government ﬁossesses to implement the growth
policy, and the extent to which this authority is
exercised. The most basic tool required is some



power to control the location of public facilities,
especially sewers. It is also clear, however, that
facility siting is often not sufficient to keep devel-
opment out of agricultural areas, because low
density housing that uses septic systems mar still
spread, taking relatively large amounts of farm-
land out of production. In order to assure the
votection of farmland, facility siting must be
combined with other tools, such as zoning and
incentive programs,

8. Integrated State Programs of Incentives
and Controls

The states have the power to control the uses
to which land may be put. In most states, how-
ever, most of this power has been delegated to
local governments, which make nearly all deci-
|smr&s concerning the planning an 1regulation of
and use.

Local governments have an intimate know-
ledge of local conditions, needs, and .Tnun]tK
goals, but this knowledge is often con Awit
a parochial outlook, and the tendency >accom-
modate the desires and pressures of lo™J land-
owners rather than to promote the rt ional wel-
fare and to achieve long-range obg’ect es for the
use of the land resource. Most states have pro-
vided only tax incentives in order to encourage
the retention of agricultural land. A few have re-
trieved a limited number of specific powers and
have linked incentives to land use controls over
agricultural lands. _

Without involving local government in anr
way, state governments can declare it a state pol-
icy to protect prime a?rlcultural land and require
its own a?enc[es to act consistently with that ob-
]ecdtlve. llinois has issued such an executive
order.

In both voluntary and mandatory state pro-
grams a varletx of incentives and controls are
combined. In the voluntary programs, the incen-
tives play the preliminary role of inducing land-
owners to join the program and accept the re-
straints on land use. These restraints assure the
public that their expenditures for incentives will
achieve their long-term purpose of protecting
land for agricultural use. Once the restraints on
land use are in effect, the continuing incentives
act to offset the additional costs caused by near-

by urbanization and make it possible for farmers
to continue to farm. Thus, the ||nkat};]e of incen-
tives and controls is equitable for both the public
and the participating landowner.

a. Voluntary State Programs

The Guidebook analyzes three voluntary state
programs. In California’s Williamson Act pro-
gra_m, use value assessment is the incentive for in-

ividuals to contract not to develop their farm-
land for ten or more years. In Maryland, the pos-
sibility of selling development rights to the state
along with right-to-farm protection are the ma-
jor inducements for enrolling in an agricultural
district and contracting not to subdivide or build
for at least five years.

The Wisconsin Farmland Preservation Pro-
gram, which went into effect in December 1977,
will be discussed more fully. It provides annual
tax credits to farmland owners who contract not
to develop their land. Landowners’ credits will
be continued after 1982 only if their counties
adopt agricultural preservation plans or agricul-
tural zoning ordinances. The tax credits available
to owners are based on a “circuit breaker” con-
cept that provides a credit against state income
tax to the extent that pro&erty taxes are deemed
excessive in relation to the owner’s household
income. The state establishes criteria for agricul-
tural zonmg districts and works with counties to
set standards for defining agricultural land.

- By March 1980, 20 counties had adopted an
agricultural zoning ordinance, an agricultural
preservation plan, or both. Agricultural zoning
covered 2157,000 acres. N
Although there was considerable political op-
position to the pro(?ram in the beginning, the
program has evolved from a political cost to a
political asset. The only issues now related to the
program concern possibilities of improving it
and increasing its benefits. . .
Voluntary programs do not require the partici-
pation of landowners who are not willing to
assume the stipulated obligations. Thus, they
tend to generate relatively little political opposi-
tion and are relatively easy to enact, particularly
if they consist only of tax expenditures. Volun-
tary programs which require the direct expendi-
ture of public funds are more difficult to enact.
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~If the controls are _too_strqn%, and the incen-
tives too weak, participation is likely to be low,
Conversely, if attractive incentives are coupled
with weak obligations, participation is Iikelfy to
be high. At the same time, the weakness of the
controls is likely to reduce effectiveness. The
balance between participation and effectiveness
is a delicate one.

The Wisconsin program makes a bold effort to
avoid the weaknesses of a voluntary program. By
providing tax credits to landowner participants
In_the first phase, and specifying that the credits
will not be paid in the second phase unless the
local government adopts exclusive agricultural
zoning (or in rural areas at least an agricultural
Brese_rvatlon plan), the Wisconsin program is

uilding a constituency favoring the imposition
of land use controls. The step from individual
contracts to areawide agricultural preservation
plans and zoning ordinances not only increases
the acreage protected but also reduces the prob-
lem of the potential for scattered development.
The benefits of the Wisconsin program appear to
be sufficient to result in widespread participa-
tion, and its costs are no %reater than the tax ex-
penditures made by the other states to provide an
Incentive for farmers to keep farming.

b. Mandatory State Programs

Four mandatory state programs were ana-
lyzed. The Vermont program reqfuwes that a per-
mit be obtained from the state for certain types
of development. The California Coastal Com-
mission program, which is also a development
permit program, requires local governments to
adopt comprehensive plans and requlatory ordi-
nances which meet criteria of the Commission.
The Hawaii program involves zoning directly by
the state. . _

The Oregon program is the most fully inte-
grated and comprehensive in the country. It re-
quires local plarning and zoning consistent with
state goals, which are mandatory statewide plan-
ning standards. The a%ncultural goal requires
that agricultural lands be preserved and main-
tained for farm use. All Class I-IV soils (and in
eastern Ore%on, Class V and V1 soils in addmong
not committed to non-farm use must be zone
for agriculture according to general criteria set
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by the state. Cities must establish urban growth
boundaries, within which new development must
be contained and encouraged. Public facilities
and services are to be provided at levels suitable
for urban uses within urban growth boundaries,
but few, if any, public services are to be provided
outside the boundaries. Land in farm use zones
qualifies for use value assessment for property
tax and state inheritance tax purposes, is exempt
from special levies of utility districts, and enjoys
right-to-farm protection.

Although relatively few counties and cities
have completed comprehensive plans which are
in full compliance with the goals, nearly all
counties have been working cooperatively with
the state to revise land use plans and zormg or-
dinances. Sixty-seven percent of the land wnich is
expected to be ultimately zoned agricultural has
already been bought under agricultural zoning.
In the Willamette Valley, where population pres-
sure is by far the highest, 84 percent of the an-
ticipated ultimate acreage is already in agricul-
tural zoning.

Mandatory programs emphasizing control of
land can be enacted if there Is a strong consensus
on the importance of protecting farmland. They
treat all farmland owners uniformly and there-
fore avoid the central weakness of voluntary pro-
grams, that even if nearly all farmland owners
join a voluntary program and remove their land
from the development market, the remammP
farmland may be developed, and, once devel-
oped, may result in intrusions which will cause
problems for neighboring farmers and weaken
the agricultural economy. Their coverage is likely
to be much more complete than that of voluntary
programs which rely on the initiative of land-
owners. If local controls are required by a man-
datory state program, the burden of respon-
sibility can be more easily borne by state or re-
gional officials, who must treat all areas of the
state in an equal manner and who are generally
separated geographlcally, socially, and econom-
ically from individual petitioners for changes in
land use. |

Weaknesses in mandatory systems may result
from the lack of clear legislative intent and
strong poliiical resolve to give priority to the pro-
tection of agricultural land, lack of clear and
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strong criteria for granting exceptions from the
general requirement to protect agricultural land,
and from the relative lack of alternative sites for
urban development. _

Agreement is relatively easily reached on gen-
eral principles or criteria which later must be in-
terpreted tor each specific case. To reach agree-
ment on a mapped plan with clearly marked and
unarguable boundaries between future land uses
is much more difficult. Local participation is
probably necessary, and the participation may be
very time consuming, as specific details are
studied and arqued. o

The Oregon program is most clear in its treat-
ment of farmland as a natural resource to be pre-
served not only to maintain the strength of both
the present and future agricultural economy, but
also as an ost)en space resource for future genera-
tions. The law is explicit that certain types of
soils are to be preserved and contains no g].uallfy-
ing Ianguage suggestln? that profltabnty{ or
market demand for rural development should be
a consideration. .

Oregon’s legislation and subsequent adminis-
trative and case law rulings have resulted in a
specifically stated body of planning policies and
procedures. This has relieved the courts of trying
to interpret vague provisions in county or city
zoning enabling legislation or “public welfare
provisions in state constitutions.

c. The Relationship between State and
Local Programs

State programs are the key to agricultural pro-
tection for several reasons. A policy statement by
the state legislature that agricultural land is a
valuable natural economic resource which should
be protected can P_rowde a point of reference and
an hospitable policy environment for local pro-
grams. In doing so, a state policy can make it
possible to demonstrate the consistencY of a local
program with state objectives. It therefore makes
the political and legal defense of local programs
easier,

Second, a state program generally requires
or enables some local planning to take agricul-
tural land explicitly into account. Very often,
once local people have the format for dlscussmg
the program of protecting agricultural land an

the resources with which to measure and analyze
their land base and develop plans, they will take
effective action.

Third, even though a state program may fall far
short of being a complete solution to the problem,
it can provide a starting point which stimulates
positive actions by local government.

Fourth, in the absence of a state program,
many local jurisdictions, because of inertia, lack
of leadership, or local political pressures, will not
undertake agricultural protection programs. A
state program can induce or require them to take
action to protect farmland.

I1l. LEGAL AND CONSTITUTIONAL
ISSUES
A. Agricultural Zoning

There are four major legal pitfalls that an agri-
cultural zoning ordinance must avoid. First, it
must be consistent with the authorization of the
state enabling act. Many states limit the powers
of local governments to those that are expressly
delegated to them by the state legislature. Thus,
it is advisable to amend state laws so as to auth-
orize low-density agricultural zoning.

~Second, most state laws require that local or-

dinances be in accordance with a comprehensive
plan. Any municipality which is embarking on a
farmland protection program should undertake a
comprehensive planning study on which the pro-
gram will be based. This stud?; should analyze
trends in agricultural use and the importance of
farming to the municipality’s economy, and in-
clude soil and open space studies and a review of
state and regional policies concerning agriculture
and agricultural land protection, as well'as an ex-
amination of the factors such as pro(jections of
housing needs that would be considered in a
traditional growth management study. The com-
P_reh_enswe plan should be amended to reflect the
indings of these analyses and the new farmland
policies. _

Third, if an agricultural land regulatory pro-
?.ram is properly authorized by enabling legisla-
lon and is In accordance with a comprehensive
ﬁlan, the principal constitutional hurdle it will

ave to surmount is the challenge that it con-
stitutes a taking without just compensation.
Whether such a program relies on exclusive agri-
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cultural zones or very large minimum lot sizes, it
will often have the effect of significantly re-
ducing the market value of the land so limited.
Many states have framed the issue this way: if a
zoning ordinance so restricts the uses to which
land can be put that it cannot be used for any
reasonably profitable purpose, it constitutes a
taking and therefore violates the Fifth Amend-
ment’'s command that no property shall be taken
for Publlc_ use without just compensation. Re-
cently, in its decision in Penn Central Transpor-
tation Co. V. New York, the U.S. Supreme Court
held that a zoning ordinance is constitutional if it
is enacted pursuant to a public program adHust-
ing the benefits and burdens of economic life to
promote the common good, even though it re-
duces sharply the value of real property, espe-
cially where it permits the owner to continue to
use the property as he has in the past. If a court
finds the zoning ordinance constitutes a taking, it
may enjoin it or, under appropriate circum-
stances, award damages to the owner for depri-
vation of his property rights, pursuant to Section
1983 of the U.S. Civil Rights Act.

Fourth, a municipality that seeks to prevent
development of its agricultural land without
making adequate provisions for all types of
housing elsewhere, may run afoul of state anti-
exclusionary zoning doctrines. Developed pri-
marily in N*w Jersey, Pennsylvania, and New
York, these principles require’ municipalities to
take the reglonal welfare into account in shaping
their land development regulations and to make
provisions for accommodating their fair share of
the re%lonal demand for low and moderate in-
come housing. Other state supreme courts may
take similar positions, especially in the Northeast
and Midwest where small, often parochial,
municipalities have primary responsibility for
land development regulations.

B. Tax Incentives

The principal constitutional issue that differ-
ential assessment programs raise is whether they
violate the clauses found in many state constitu-
tions that require taxes to be |mBosed unlformlx.
It has been answered both ways by the courts. At
least half of the states have amended their con-
stitutions  specifically to Permn differential
assessment. The provisions of the various differ-
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ential assessment laws vary widely from one state
to the next and present a potentially rich mine
for litigation, which is only beginning to be
explored. S

ecause the estate tax incentives are of such re-
cent vintage, there has been virtually no litigation
involving them. The most probable major issue,
other than statutory interpretation, ~will be
whether or not these preferences violate the
state’s uniformity clause.

C. Comprehensive Growth Management Pro-
grams and Control of Public Water and Sewer
Extensions

In the last twenty years many suburban
mun|C|Pal|t.|e.s have come to realize that the prob-
lems of guiding new development and protecting
agriculturally and environmentally significant
areas must be solved together using a com-
Prehe,nswe growth management program. The
egal issues arising out of such programs and the
use of the Power of government to control the
provision of water supply, sewerage, transporta-
tion, and other infrastructural systems are com-
plex and largely unexplored. Courts in California
and New York have upheld proPrams which
either placed a limit on the total number of
building permits that would be issued each year,
or sought to key approval of subdivisions to the
availability of ‘sewers, schools, parks, major
roads, and firehouses against attacks that they
were not authorized by the en.ablmg act, con-
stituted a taking of property without just com-
pensation, or interfered with the right to travel.
Restrictions on water and sewer extensions have
been upheld so long as they are temporary, in
%ood faith, and seek to prevent a serious public
ealth problem.

In summary, government officials and citizens
concerned with the ﬁrotecu_on of agricultural
land must remember that their pr_|mar¥ objective
must be to enable farmers to continue farming by
protecting both the attractiveness of farming as a
way of life and its profitability. Land develop-
ment regulations and incentives deal with only a
part of the overall problem and must be drafted
to meet various legal and constitutional require-
ments, To increase their chances of success, they
should be based on sound enabling legislation,
developed through comprehensive planning and



'oolicies which give appropriate recognition to
ow and moderate income housing, commercial
and industrial development, and environmental
protection objectives. At the same time, they
must not contravene the fundamental safeguards
accorded to private property by the due process,
equal protection, and taking clauses of the
United States Constitution.

IV. RECOMMENDATIONS
A. The Goals of Protecting Farmland and
Guiding Urban Growth Are Best Achieved
Together Through the Use of a Comprehen-
sive Growth Management System

If a community seriously wants to protect its
farmland, it must find a way to deflect develop-
ment away from productive agricultural land to
areas where urban growth is most appropriate.
To do this the community may wish to use one of
several growth management approaches, com-
bined with several of the techniques discussed in
this Guidebook.

B. Farmland Protection Programs Should Be
Many-Faceted: The Loss of Farmland Is the
Result of Many Factors

Some factors, such as rising real property taxes
and special assessments for water and sewer
lines, reduce the desire and ability of farmers to
keep farming. Others, such as high offerin
PFICCS for farmland, lead directly to its sale. Ef-
ective programs will address most of the maclor
factors that lead to the conversion of farmlan

C. The States Should Provide the Key to
Saving Farmland

States should declare Sheir commitment to pro-
tect good agricultural land because it is a vital
and irreplaceable resource. These declarations
will provide political and legal support for the
efforts of local government to protect farmland,
To provide stronger programs, states should
establish criteria concerning urban growth, the
protection of environmentally significant areas,
and the protection of agricultural lands which
local governments would be required to meet in
planning and regulating land use.

D. It Is Essential to Act Early
The sooner a program for protecting farmland

can be started, the better. If a community waits
until development pressures become Strong,
farmers* and developers’ expectations will have
risen, along with land values, and it will be much
more difficult, politically, to get an effective pro-
gram started.

E. Programs Should Be Based on Accurate
Information

Communities need accurate, up-to-date infor-
mation on natural conditions, the importance of
agriculture to their economies, land use and own-
ership, and future trends of urbanization in
order to develop a farmland protection program
that is well-conceived and legally defensible.

F. Advocates of Farmland Protection Pro-
grams Should Make Sure They Have Able,
Dedicated Political Leadership

Effective programs must be tailored to local
conditions. They often involve unfamiliar con-
cepts and techniques that may be difficult for
many farmers to accept. It takes astute, per-
suasive individuals to provide the leadership
needed to design, enact, and implement an effec-
tive program.

G. Farmland Protection Should Involve More
than Land Use Controls

While incentives, land use controls, and com-
prehensive growth management Frograms are
Important for any farmland protection program,
other measures are necessary to maintain the
economic viability of agriculture. Farmers need
adequate credit, suPphers, service businesses,
labor, marketing facilities, and storage and proc-
essing facilities.

H. Farmland Protection Programs Should Be
Designed So that They Are Legally Defensible

P.ro%.rams should be based on sound enabling
legislation, deveIoPe_d through comprehensive
planning and policies that give appropriate
recognition to low and moderate income hous-
ing, commercial and industrial development, and
environmental protection objectives. At the same
time, they must not contravene the fundamental
safequards accorded to private property by the
due piocess, e%ual protection, and taking clauses
of the United States Constitution.
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CHAPTER 3

INCENTIVES: TAX RELIEF*

I. INTRODUCTION

Across the country, legislators have long
understood that the capacity to earn a reasonable
living from farming is the most important deter-
minant in a farmer’s decision whether or not to
keep farming. Since taxes constitute a significant

cost to farmers and are under %overnment con-

trol, it is not surprising that legislatures have

often turned first to tax relief as a tool for pro-

tecting farmland, In this chapter, we will ex-
amine the vv.a%s in which the real property tax,
estate and inheritance taxes, and, in two in-
stances, state income taxes, have been reshaped
S0 as to reduce their impact on farmers.

Both the property tax and inheritance/estate
taxes are ad valorem taxes. They are imposed on
the assessed or appraised value of property,
specifically here, farm real and personal prop-
erty. As a general constitutional principle, the
measure of property value for ad valorem tax
purposes is fair market value. This is usually
defined as the price a propertK would sell for in
cash or terms equivalent to cash when offered for
sale by a seller who is under no compulsion to sell
to a buyer who is under no compulsion to buy. A
central characteristic of farmland — and it is this
characteristic that, more than any other, creates
most of the economic, Ie?al, and political Prob-
lems which attend our efforts to protect farm-
land — is that it often has two values: one, its
current use value as a factor in agricultural pro-
duction, and the other, its exchange value as a
site for residential, commercial, or industrial
development. When considered as a factor for
agricultural production, its value is related to its
capitalized economic rent. Its economic rent is
determined by such factors as soil quality,
topography, rccessibility to markets and trans-
portation ~facilities, market conditions, and
natural factors such as drought. This economic
rent is capital® ed at a rate which is related to
capitalization - * of competing investments,
property ta. ' , and investors’ expectations
concerning i farm income trends and the
sup .y of agricultural land. When considered as
a site for development, the value of agricultural
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land is determined by its promixity to developed
areas, the availability of public water and sewer
facilities, population growth and migration,
topography and stability of soils, and generally
by the demand for facilities of all types. The fair
market value of farmland for which there is no
development demand approximates its agricul-
tural use value. In many farming areas, esL)e-
cially those near Iar%e cities, the fair market
value of agricultural fand is much greater than
agricultural use value because developers are able
to make a reasonable profit from their develop-
ment even if they pay high prices for the land.

Many farmers have found that their real prop-
erty taxes were going up because of the rising fair
market value of their land and the increased
fiscal burdens which attend suburbanization,
Some farm estates have had liquidity problems
that made it difficult or impossible to pay estate
taxes that were measured by the fair market
value of the land without selling some or all of
the farm. In response to their complaints, the tax
incentives which we will discuss here were
enacted. They have two primary purposes: first,
to reduce taxes for farmers, and second, as a
consequence of that reduction, to lower the rate
of conversion of farmland to non-farm uses by
reducing the number of tax-motivated sales of
farmland, and thereby keep more land in agri-
cultural use. In the sections which follow we will
analyze the general nature of the real property,
income, and death tax incentives, and evaluate
their effectiveness as a means for reducing the
conversion of farmland to non-agricultural use.

II. PROGRAMS FOR REDUCING THE
BURDEN OF REAL PROPERTY TAXES ON
FARMERS

A. Types of Programs

At the present time, forty-eight states have
laws which in one way or another seek to reduce
the burden of real property taxes on farmers.1
For purposes of analysis these laws are usually
grouped into two major categories: differential
assessment  (consisting of preferential assess-
ment, deferred taxation, and restrictive agree-
ments) and circuit breaker tax credits.2Many of

* The principal author of this chapter was John C. Keene.



these states have adopted other techniques for
preserving farmland as well, ranging from pref-
erential valuation for death tax purposes to com-
prehensive sets of planning and zoning re-
quirements. New York, Virginia, lllinois, an
Minnesota have laws which enable qualifying
farmers to create agricultural districts and
receive special benefits such as protection against
unnecessary regulation of farming practices and
limitations on the levying of special assessments
for the construction of water and sewer facilities
and roads. (See Chapter 4). Others, such as
California, Oregon, and Maryland, have agricul-
tural land protection programs which are inte-
grated with planning, zoning, and other tech-
nigues for managing urban growth. (See Chapter
1&. Clearly, as the comprehensiveness and
degree of integration of agricultural land protec-
tion pr.ograms increase, It becomes more and
more difficult to isolate the impacts of differen-
tial assessment and income tax credits and to
assess their individual contribution to protecting
farmland.

1. Preferential Assessment

Seventeen states authorize preferential assess-
ment of eligible agricultural land.3Under pref-
erential assessment, eligible agricultural land is
assessed for real property tax purposes at its
agricultural or current use value, instead of its
fair market value. Eligibility conditions are
usually minimal, consistin? only of the require-
ment that the land be in farm use. Some of the
states require that land be |n_a_%r|cu|tural use for
a few years in order to be eligible, and three set
minimum requirements for farm income per
acre. The assessor is directed to determine farm
use value by capitalizing net farm income per
acre, usually at a statutorily defined rate. The ef-
fect of preferential assessment is to reduce the
farmer’s taxes by the difference between what
they would have been if based on a fair market
value assessment and what they are, based on a
current use value assessment,

2. Deferred Taxation
Twenty-eight states have adopted deferred tax-

ation programs. Their principal feature is that, in
addition to making current use value assessment

TABLE 31
STATES WITH PREFERENTIAL ASSESSMENT
PROGRAMS AND YEAR OF ENACTMENT

Arizona (1967) Louisiana (1976, 1979)

Arkansas (1980) Mississippi (1980)
Colorado (1967) Missouri (1975)
Delaware (1968) New Mexico  (1967)

Florida (1959)
Idaho  (1971)
Indiana (1961)
lowa (1967)

North Dakota (1973)
Oklahoma 0974)
South Dakota (1967)
West Virginia (1977)
Wyoming (1973)

available for eligible land, they require owners of
participating land who convert u to ineligible
uses to pay some or all of the taxes which they
had been excused from paying as a result of that
participation. This sanction is designed to deter
landowners from convertin? their land and to
recoup some of the revenue lost as a result of dif-
ferential assessment. Eligibility requirements
vary considerably from one state to another,
Some, such as Texas, require that the owner be a
natural person, not a corporation. Others require
a minimum level of farm income per acre, pre-
vious agricultural use for a number of years, or a
minimum length of tenure within the family ap-
plying for the tax benefit. Nebraska requires
that, to be eligible, the land must be zoned ex-
clusively for agricultural use. A few, such as
Florida, terminate eligibility if the owner applies
for a rezoning.

In most states, to establish the amount of taxes
which are due upon termination of participation,
the assessor determines both the fair market
value and the agricultural use value of the land
each year. If the land ceases to be eligible, the
rollback taxes, which would have been imposed
on the difference between the fair market value
and the farm use value (the development value)
for a statutorily prescribed period of years,
become due. Thus, the effect is that taxes on
development value are abated for the years of
Eammpat!on prior to the beginning of the roll-
ack period and deferred for its length. The
length of the rollback is typically between four



TABLE 32
STATES WITH DEFERRED TAXATION PROGRAMS

Rollback Interest
State Period Rate
Alabama (1978) 3 -
Alaska (1967) 7 8%
Connecticut (1963) a -
Hawaii 1 (1961) - 10%
Hawaii 2 (1973) 10 6,10%
llinois (1970) 3 5%
Kentucky (1976) 2 -
Maine (1971) a
Maryland (1956) a -
Massachusetts  (1973) 4 a
Minnesota (1967) 3 -
Montana (1973) 4 -
Nebraska (1974) 5 6%
Nevada (1975) 7 6%
New Hampshire (1972) a -
New Jersey (1964) 2

*s This stale has a land use change tax. See Table 3-3.

and seven years, but varies from two years in
New Jersey and Kentucky to 20 years for
Hawaii's dedication program. About half the
states using this approach impose interest on the
rollback taxes, often at below market rates. (See
Table 3-2)

The six New England states and Maryland fol-
low a somewhat different approach to deferred
taxation (Table 3-3). In order to simplify ad-
ministra ‘on, they have relieved assessors of the
necessi*, of determining both fair market and
agricultural land use value each year by enacting
land use change taxes which simply make the
deferred tax equal to a stated percentage of fair
market value or the difference between fair
market value and agricultural use assessed value
in the year of sale. Massachusetts, Rhode Island,
and Connecticut impose higher taxes on land
which has been preferentially assessed for short
periods of time in an attempt to deter rapid turn-
over of agricultural land. By contrast, Maine im-
'ooses taxes at a higher rate on land held for
onger periods of time. Vermont has a capital
gams tax which applies to all sales of land. This is
iscussed in Chapter 11 N

Finally, several states charge an additional
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Rollback Interest
State Period Rate
New York (1971) 5 -
North Carolina (1973) 3 9%
Ohio (1974) 4 -
Oregon (1963) 10 6%
Pennsylvania 1 (1966) 5 5%
Pennsylvania2 (1974) 7 5%
Rhode Island  (1968) a -
South Carolina (1975) 5 -
Tennessee (1976) 7 6%
Texas (1966) 5 %
Utah (1969) 5 -
Vermont 1 (1969) 3
Vermont 2 (1971) a .
Virginia (1971) 5 6%
Washington (1970) 7 10%

penalty if landowners fail to follow prescribed
procedures. Washington, for instance, charges a
Penalt amounting to 20 percent of the rollback
axes due if an owner shifts the property to an in-
eligible use without having the statutorily re-
quired two years’ notice.

5. Restrictive Agreements

~New Hampshire and California have restric-
tive ag.reement programs for agricultural land.
They differ from the other programs in that, as a
condition of e_IiPiny, landowners wishing to
secure differential assessment must enter into en-
forceable agreements to keep their land in eligi-
ble use. Owners will not be released from con-
tracts unless they meet certain stringent statutorr
criteria. Other states, such as Hawaii, Pennsyl-
vania, and Washington, also require landowners
to sign similar agreements but, in the event of a
breach, only impose rollback taxes. Since these
states do not prevent the landowner from con-
verting his land, their programs have not been
placed in the restrictive agreement category.

In addition to its deferred taxation program,
New Hampshire has a dlscretlonarY easement
program which relies on a type of restrictive
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TABLE 33
STATES WITH LAND USE CHANGE TAXES

waine: The lax is on the difference between fair
market value at the date of withdrawal and agricul-
tural use assessed value, at the rate of 10% for land
in the program for 5 years or less, 20% for land in the
program for more than 5 years but less than 10 years,
and 30% for land in the program for more than 10
years. Me. Rev. Stat. Ann. 8§ 1101-1118 (Supp. 1980).

vernont: The tax is 10% of the fair market value at
the time of conversion to a non-qualifying ur Vt.
Stat. Ann. tit. 32, 88§ 3751-3760 (Supp. 1980).

new nampshire: Under one program, the tax is 10%
of fair market value at the time of conversion. Under
the restrictive agreement program, the tax is 12% of
fair market value if conversion is during the first half
of the contract term and 6% if in the second half.
N.H. Rev. Stat. 88 79-A:l to 79-A:14 (Supp. 1980).

The tax is on the sales price at the
time of conversion at the rate of 10% if the land is

Massachusetts:

agreement. Owners of land which does not meet
the criteria for the state’s deferred taxation pro-
gram may convey an easement on their land to
their town or city that limits it to open space uses
for at least ten years. In return, the town select-
men agree to a fixed assessment for the term of
the easement which will be no greater than the
highest per-acre valuation for open-space land
set by the state’s Current Use Advisory Board.
The owner may secure release from the easement
only if he can show extreme Personal hardship. If
he does, he must pay the land use change tax
shown in Table 3-3 _ .
California’s complex, fairly well-integrated
Program for prot_ectm?] agricultural land is ana-
zed at length in Chapter 10, Here we will
iscuss only Its tax incentive features. Under the
Williamson™ Act, which was passed in 1965, cities
and counties were authorized to establish agricul-
tural use value assessments. In return, the owners
must agree to keep their land in agricultural use
for at least ten years. These contracts are
automatically extended for one year each year,
unless one party gives the other notice of non-
renewal, in which case they terminate at the end
of ten years. After notice of non-renewal, the
assessed value increases rapidly each Year s0 that
by the end of the seventh year, it is almost at the
level where it would be if based on full market

converted after being differentially assessed for less
than one year, and declining by 1 point a year to 1%
for land differentially assessed for 10 years. The
owner pays the higher of this tax or the rollback tax.
Mass. Ann. Laws Ch. 61A, §8 1-24 (Supp. 1980).

connecticut: The tax is the same as Massachusetts’
land use change tax. Conn. Gen. Stat. § 12-504a
(Supp. 1980).

Rhode 1stand: The tax is similar to Massachusetts’
except that it is at the rate of 10% for land which has
been differentially assessed for up to six years and
declines thereafter by 1 percentage point a year to 1%
in the fifteenth year. R.1. Gen. Laws 8 44-5-39 (Supp.
1980).

waryirand: The tax is a development tax equal to 10%
of the difference between the agricultural assessment
and the non-agricultural assessment. Md. Ann. Code
art. 81, § 19 (b)(1)(B)ri)(Supp. 1980).

value. Over 16000000 acres of land, including
about 44% of the privately owned farmlan
in the state, are now under Williamson Act
contracts. N o

The passage of Proposition 13 has signifi-
cantly reduced the attractiveness of Williamson
Act incentives. Proposition 13 provides that real
property shall be taxed at 1 percent of its fair
market value in 1975 augmented each year by 2
percent to adjust for inflation. In recognition of
the dramatic reduction in reqular tax burden
brought about by7Proposmon 13, the California
legislature, in 1979, gave landowners under Wiil-
liamson Act restrictive agreements the option of
having their land assessed at current use value
under the Williamson Act or by the method used
generally pursuant to Proposition 13 There has
not yet been a snr]nlflcant Increase in the number
of non-renewals tor these contracts. It is possible
however, that there may be fewer new contracts
and more non-renewals because of the fact that
Proposition 13 has decreased the tax incentives
for participating in the Williamson Act program
and reolluced the taxes payable on notice of non-
renewal.

4. Circuit Breaker Tax Credits

Michigan and Wisconsin have adopted a dif-
ferent approach for reducing the burden of real
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property taxes on farmers. Instead of malting
avallable differential assessment of farmland an

thereby reducing proPerty taxes, they authorize
an eligible owner of farmland to apply some or
all the property taxes on his farmland and farm
structures as a tax credit against his state income
tax. These programs are called “circuit
breakers” because they relieve the farmer from
additional real proPer_ty_taxes once they exceed a
given percentage of his income.

In Michigan, a farmer can credit the amount
by which the real property taxes on his farm and
farm bundlngs exceed 7 percent of his household
income. If the credit exceeds his tax liability, he
will receive a negative income tax payment for
the difference. To be eligible, a farmer must meet
certain requirements for acreage and gross an-
nual income from agriculture and enter into a
“farmland development rights agreement”
restricting his land to agricultural use. The ap-
plication for this agreement must be reviewed by
the county and regional planning commissions
and the soll conservation district agency and then
be approved or rejected by the local governmg
body. Whatever the latter does, the State Lan
Use Agency may approve or reject the applica-
tion. Land under agreement is protected against
special assessment for sewers, water, light, and
non-farm drainage facilities and may not have
acces.sd to these facilities unless the full assessment
Is paid.

The state may relinquish the agreement if it
determines that develoPment of the land is in the
public interest. The landowner pays no back
taxes. The landowner may request relinquish-
ment following the same procedures as those
used to create the agreement. If the request is ap-
proved, he is liable for all income tax credits
received plus 6 percent compound interest. If the
agreement eXf)lres according to its terms, he is
liable for the fast seven years of credit without in-
terest. If an owner knowingly converts the land
to an ineligible use without first going through
the procedures outlined above, he may be en-
joined by the state or the local governing body,
and subjected to a civil penalty for actual
damages, not to exceed twice the land’s fair
market value at the time the application for the
development rights agreement was approved.
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Wisconsin’s program also uses a form of real
property tax credit agam.st the state income tax.
It is closely integrated with planning and zoning
and the magnitude of the credit is related to the
household income of the farmer, the magnitude
of his real property taxes, and the extent of local
zoning and planning activities. It is discussed in
Chapter 10.

B. The Effectiveness of Differential
Assessment

Differential assessment and circuit breaker
real property tax credits were enacted to serve
two principal objectives: first, to reduce the
burden of real property taxes on the owners of
farm property, and second, as a consequence of
that reduction, to reduce the rate of conversion
of farmland to non-farm uses by reducing the
number of tax-motivated sales.

/, Effectiveness for Reducing Taxes of
Farmers

The effectiveness of the program as a way of
reducing taxes is measured by the percentage of
farmers who obtain tax reductions and by the
magnitude of those reductions. Differential
assessment programs that have few eligibility
conditions and grant agricultural use value
assessment automatically to eligible farms will
normally enjoy the highest rate of participation.
As more and more eligibility conditions are im-
posed, such as application requirements, mini-
mum gross farm income, minimum length of
tenure within the family, planning and zonm? re-
quirements, and, ultimately, the requiring of en-
try into a stringent restrictive agreement, fewer
and fewer farmers will be able and W||||n% to par-
ticipate. For instance, in Indiana, land in
agricultural use is automatically assessed at cur-
rent use value and all farmland participates. By
contrast, the requirement of Nebraska’s program
that land be zoned for agricultural use has
severely limited the availability of differential
assessment because of the reluctance of counties
to pass such zoning ordinances/ .

he magnitude of the tax reductions enjoyed
bY participating farmers is determined by a com-
plex set of interlocking factors. The greater the
difference between the assessed value based on



agricultural use value and the assessed value
based on fair market value and the greater the
Percentage which the fair market value of a
armer’s land is of the total value of his land and
buildings, the greater his tax reductions will be.5
~Methods of assessment which produce rela-
tlvel)() low current use values will generate more
tax benefits than others. Assessors use one of
three methods: capitalization of farm income,
land value tables, and, in some states, com-
parable sales. If the statutory formula mandates
a high capitalization rate, the current use value
will ‘be lower. If the land value tables which
assign specific per acre assessed values to dif-
ferent kinds of farmland are set at a low level, or
not adjusted periodically to take increases in land
prices into account, they will produce relatively
greater tax reductions. Often, comparable sales
will include an element of development value,
therebg producing a smaller tax reduction.

Rollback and land use change taxes reduce ab-
solute tax benefits and therefore make deferred
taxation programs less attractive. The longer the
rollback period and the higher the interest rates
on unpaid taxes, the lesser is the amount of tax
reduction provided by a deferred taxation pro-
gram for landowners who ultimately convert
their land to an ineligible use.

While many states have data on the number of
acres of farmland that are receiving differential
assessment, few if any of those with eligibility
conditions of varying degrees of stringency have
determined the amount of land which theoreti-
cally could be eligible. Thus, we cannot actually
measure the levels of participation for the
various programs, nor is it possible in most states
to determine accurately the actual ma?nltude of
the reduction in taxes which owners of farmland
are enjoying because of differential assessment.
There Is general agreement, however, that differ-
ential assessment does significantly reduce taxes
for owners of eligible farmland. o

If a county or township wishes to maintain
municipal services at a steady level, it must raise
the tax rate so as to compensate for lost tax
revenues. The effect of this is to shift part of the
burden of paying for municipal services to
owners of ineligible real property within the tax-
ing jurisdiction. California, Alaska, Vermont,

and Minnesota (for the Twin Cities metropolitan
area) have addressed this equity problem by
authorizing state funding to local governments to
cover some or all of the tax loss occasioned by
differential assessment. o

The tax credit approach, used by Michigan
and Wisconsin, also places the burden of tax in-
centives on the statewide income tax base, and
leaves the incidence of local real property taxes
untouched. It also targets those with moderate
income and relatively high property taxes as the
primary beneficiaries of the program, instead of
making the reduction available to all owners of
farmland without regard to their need. Finally,
the approach intrudes less significantly into the
workings of the land market. The tax reductions
provided are a function of household income and
do not attach directly to the land, thereby tend-
ing to force its price up. . .

As a first conclusion then, differential assess-
ment and circuit breaker tax credits are effective
ways to reduce the taxes on farmland. Pure pref-
erential assessment with no eligibility conditions
except that the land be in farm use is'the most ef-
fective way to achieve this objective. As more
and more eligibility conditions are imposed, and
as the magnitude of the tax benefit is reduced br
methods of assessment, by imposition of roll-
back and land use change taxes, and by condi-
tioning tax reduction on the level of household
income, these approaches produce lower levels of
Bartlmpatlon and tax reduction, and therefore,

ecome less effective means of reducing farmers’
taxes.

2. Effectiveness for Preventing the Con-
version of Farmland

The effectiveness of differential assessment
and circuit breaker tax credit programs as means
of protecting farmland is measured by the extent
to which ther brln? about a reduction in the
number of sales of farmland to buyers who will
convert it to other uses. It should be noted at
the outset that about 85 percent of the approxi-
mately 85000% farm real estate transfers that
take place each year are to buyers who expect to
keep the property in agricultural or forestry use
for at least five years.7 These transfers occur in
rural areas where agriculture is the primary occu-
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pation and urban pressures are low. Here agri-
cultural use value often approximates fair mar-
ket value, and real property taxes are not rising
apidy.

Obviously, it is only in those areas where as-
sessed values based on fair market value are
significantly higher than those based on agricul-
tural use value that differential assessment pro-
grams have any chance of actually reducing the
number of farm sales. This differential occurs
only where there is significant development
pressure, and where local assessors otherwise
would base their assessments on fair market
value and not on farm use value. Indeed, several
commentators have concluded that the rapid
spread of differential assessment legislation
across the country in the last two decades was in-
timately connected with the movement toward
100% valuation of property mandated by numer-
ous court decisions and statutes.' Even today
reassessment programs in states such as New
York and North Carolina are inducing many
farmers to enroll their properties in the state’s
differential assessment program.9

It ?oeg without saying that tax incentives will
be effective in reducing sales of farmland only in
those instances where rising taxes are the prin-
cipal motivation for placing a farm property on
the market. They will have little impact where
other reasons motivate the sale or transfer, such
as transfers by estate sale, gift, or inheritance or
sales by non-farmer and absentee owners. Ap-
proximately 61 percent of all transfers in recent
years fell into these categories, and only 39 per-
cent were by family farmers. D0 f these last sales,
many are made for non-tax reasons." Two re-
cent studies of the sale of farmland in New Jersey
and in Baltimore County, Maryland, found that
between 55 percent and 60 percent occurred be-
tween retirement and death or as part of an estate
settlement. 2 These sales are motivated primarily
by personal considerations such as the retirement
or death of the farmer or the absence of a family
member who is willing and able to take over the
farm. Changes in rural areas resultln?( from the
advance of suburbanization may make it more
and more difficult to farm. Vandalism, com-
plaints about farm odors, noise, dust, fertilizers
and pesticides, and air pollution, and a shortage
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of farm labor, suppliers, and processors may all
combine to force the farmers to sell out. High of-
fering prices for farmland, especially near urban
areas, may be so attractive to the farmer that he
cannot let the opportunity to sell pass by.

In short, rising real Property taxes are only one
of many reasons why farmers sell. The consensus
is that demographic considerations, high offer-
ing prices, and changing neighborhood condi-
tions are much more important and pervasive
causes for sales for non-agricultural develop-
ment.BThere are not enough data to ﬂermn an
estimate of how many of the sales each year to
buyers intending to convert the land to non-
agricultural use are motivated primarily by ex-
cessive property taxes, but most analysts have
concluded that they constitute only a small frac-
tion of the total and occur primarily on the fringe
of urbanized areas.

In order to be influenced by differential assess-
ment, tax motivated sales must involve land
which is eligible for the tax incentives under
discussion. We have seen that while some state
p(ogbrams make all or almost all agricultural land
eliginle for differential assessment, others have
established a variety of prerequisites which will
remove varying percentages of farmland from
the eligible category. No data exist on the extent
to which these reduce participation. Also, some
landowners involved in tax-motivated sales may
not elect preferential treatment even though their
land is eligible for it. In California, for instance,
the evidence suggests that about half of owners
of the most rapidly appreciating land, located in
the rural-urban fringe, have not participated in
the Williamson Act program, because t.hei/ did
not want to be locked in to current agricultural
use." (See Chapter 10.? Furthermore, real prop-
erty taxes are deductible for federal income tax
purposes, so that their actual economic impact
on a farmer is reduced by a percentage equal to
his marginal federal income tax bracket.

Finally, in most cases rollback taxes will not
act as a significant deterrent to the sale of dif-
ferentially assessed land. Effective tax rates on
agricultural land avera%e about one percent of
fair market value," although in the rural-urban
frmEe the rates may be somewhat higher. Roll-
back taxes are usually imposed only on the dif-



ference between fair market value and agricul-
tural use value. The rollback period is typically
about five years, although it varies from two to
twenty years. In a situation where the effective
real property tax rate is one percent and the
rollback period five years, the rollback taxes
would constitute five percent of the development
value of the land. Even this amount is deductible
for federal income tax purposes because it is
classified as a tax, not a penalty.BlIn states where
no interest is imposed on deferred taxes, they
amount simply to an interest-free loan for the
period of the rollback. Even where interest is
charged on the deferred taxes, it does not con-
stitute a penalty unless it is at a higher rate than
the landowner would have to pay on a loan from
customary commercial sources, and no state im-
poses interest at a rate equivalent to the rates
prevalent in 1980.

Thus, in many cases, the net cost of the roll-
back tax will be small in relation to the capital
gain realized from the sale of eligible land to
non-agricultural uses and its deterrent efffa
minimal. The more soundly based rationale for
deferred taxation provisions is that they increase
tax equity by forcing landowners who are no
longer promotln% the public purpose of preserv-
ing agricultural land to pay the taxes deferred
and thereby reduce the tax shift which results
from differential taxation. This rationale has,
however, an ironic twist: the extent to which it is
served is inversely proportional to the effective-
ness of deferred taxation for achieving its goal of
deterring conversion of agricultural land to non-
agricultural uses.

In short, differential assessment and circuit
breaker tax credits are not, in themselves, effec-
tive techniques for reducing the rate of conver-
sion of farmland to non-farm uses. Most sales
are to other farmers. Many of those that are not
occur in the fringes of urban areas, where other
considerations such as high offering prices,
demographic factors, and the disruptions of sub-
urban development overwhelm nsmF proEerty
taxes as causes for the sale of farmland. Even
where tax reductions may enable a farmer to
keep farming, they often only postpone the sale a
few years until he retires or dies.
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C. Broader Impacts of Differential /Issass-
ment on the Agricultural Land Market

~ The value of agricultural land is a function of
its net farm income, real property taxes, and in-
terest costs. If real property taxes are reduced by
differential assessment, the net income increases
and this increase is capitalized into a higher
agricultural use value. Z/This results in a one-shot
windfall to the owner at the time of reassess-
ment. Of course, this would affect fair market
value o.nlg if the adl]usted agricultural use value
were hIlF' er than the pre-existing fair market
value. Higher land prices make it more difficult
for young farmers to buy their own farms.
Despite the rise in price, developers may find it
economically feasible to hold land open for
longer periods of time than would otherwise be
Possmle. As a result, they may buy land earlier
han they would if there were no reduction in
taxes and thereby accelerate the transfer of
farmland from the hands of family farmers to
those of absentee owners whose primary interest
is in land development, not farmln?(." To the ex-
tent that differential assessment makes it possible
for some farmers to postpone selling until they
retire and for developers to hold land undevel-
oped for a longer time, differential assessment
may also encourage leap-frog development
which not only accelerates the conversion of
farmland in the more remote areas, but also pro-
duces a pattern of development which, in the
eyes of many, is inefficient because it fails to
utilize to the fullest extent existing suburban
roads and water, sewer, and other public
facilities.

Differential assessment is an inefficient way to
soften the income squeeze that may lead some
owners to sell to a developer. It benefits all eligi-
ble landowners, be they rich or poor, private
citizens or corporations, farmers or speculators,
in return for a supply response at the margin by a
small number of prospective sellers who decide
to postpone sales."

“In_addition, differential assessment can cause
significant shifts in the incidence of the real
property tax. It reduces the assessed value of
enrolled land. If local government expenditures
are to be maintained at the same level, the local
tax rate must be raised. Thus, all the other
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FIGURE 3-1

RELATIONSHIP BETW» 5N PERCENTAGE
WHICH TAX EXPENDITURES ARE OF TAX
REVENUES AND THE PERCENTAGE OF ORIG—
INAL COMMUNITY TAX BASE IN PARTICI—
PATING LAND

taxpayers—homeowners, businesses, and indus-
tries—will pay_hlgher taxes. Figure 3-1 shows the
possible magnitude of this shift. Deferred taxa-
tion will reduce the shift to the extent that bad:
taxes are paid, as do subvention paKmen_ts to
locai governments for tax losses. The circuit
breaker tax credit approach, of course, avoids
this problem completely because it involves only
the state income tax and does not change the in-
cidence of local property taxes.

Since all but a handful of states have adopted
differential assessment laws, the real issue now s
whether those already on the statute hooks
should be amended, or whether this tax benefit
should be made a part of a more comprehensive,
integrated approach to agricultural land protec-
tion. Some states, such as Louisiana, have
amended their tax laws so as to lighten the
burden of real property taxes on farmers. |t
repealed the rollback tax and made all farm
property eligible for the homestead exemption
which effectively insulates farm buildings worth
up to $75000 from the real property tax.2
~Even though tax reduction bK either differen-
tial assessment and circuit breaker tax credits is
not, by itself, an effective tool for reducing the
rate of conversion of farmland to non-agricul-
tural uses, it is an essential element of any com-
prehensive program for farmland protection.
Tax reduction, by either differential assessment
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or tax credit, should be viewed as one of the ap-
propriate benefits which are offered to land-
owners as an incentive for participation in such a
P_rogram. Tax credits are preferable because,
irst, they can be designed to help those most
likely to be experiencing an income squeeze
because of rising real property taxes; second,
they are not so likely to be capitalized into higher
farmland values, and thus distort the agricultural
land market; and third, they do not cause intra-
jurisdictional shifts of the real property tax
burden because they are funded from the state-
wide income tax.

1. DEATH TAX BENEFITS FOR FARMERS

Inrecent years, _Congress and many state
Iealslatures have instituted significant estate and
inheritance tax reforms, many of which have
benefited farmers and their families. The Tax
Reform Act of 1976* was the most important of
these, both because it made major changes in the
federal estate tax law and because many states
have incorporated some or all of its provisions
into their own death tax laws. In this section, we
will first analyze and evaluate the recent changes
in federal estate tax law and then examine devel-
opments in death taxation in the states.

A. Federal Estate and Gift Tax Law
1. Recent Changes in the Law

The Tax Reform Act of 1976, as supplemented
by technical corrections contained in the
Revenue Act of 19782 represented a major at-
tempt by Congress to reshape many aspects of
federal income, estate, ana gift taxation. Of
special interest here are the changes made in the
estate and gift taxes.

a. Unified Credit and Marital Deduction

There was a substantial unification of the
estate and gift tax provisions which had pre-
viously been treated as separate taxes. In the
process of dom? this, Congress raised the thresh-
old at which estates become taxable by replacing
the old $60,000 exemption with a unified credit
that increased in four annual steps, so that by
1981, assets up to $175625 can be transferred b
?If'[ or at death, free of any federal estate tax.
n addition, the marital deduction was raised to



jprrrrrrmmrtrtMynn frwint— a u M W rw lihim»i annR

allow the deduction from the adgusted gross
estate of an amount equal to one half of the dece-
dent’s adjusted gross estate or $250,000, which-
ever is larger.2iThis means that a married person
dying after 1980, who has made no taxable gifts
during his lifetime and who leaves his estate to
his wife, can pass an estate of up to $425625
without having to p%y any federal estate tax.5
The unified credit and marital deduction are, of
course, available to all estates, not 5|mﬁ|y those
containing farm property. Taken togetner, ther
have the effect of exempting over 95% of all
estates from federal estate tax liability. &

b. Special Estate Tax Provisions for
Farm Estates

In addition to securing general tax reform,
Congress also took steps to soften the impact of
estate taxes on farm families. At the hearings on
the Tax Reform Act, man¥ witnesses testified
that high estate taxes were forcing executors to
sell part or all of farms after the death of the
farmer because cither the estate or his heirs did
not have the |I(;UId assets to pay death taxes.Z
Senator Mondale, for instance, emphasized the
importance of the family farm and the need to
protect it against the risk of non-liquidity.2 Con-
?ress’ principal response to these arguments was
0 enact two amendments to the estate tax, Sec-
tion 2032A, which allows current use valuation
of qualified farm real estate, and Section 6166,
allowm? deferral of the payment of taxes for five
years after death and then payment of the taxes
due in installments over the next 10 years, for
qualifying farm estates. Since these two provi-
sions are the heart of federal and state estate tax
preferences for farmers, we will examine them in
some detail. B

(1) Appraisal at Farm Use Value (Sec-
tion 2032A)

The intended benefic.iary of Congress’ tax
Preferences in the agricultural area was the
amily farm. In concept, the family farm s
owned by a family whose members supply a sig-
nificant portion of the labor and control man-
agement decisions. A more precise and com-
monlg acceﬁted definition is that a family farm is
any farm that annually uses less than 15 man-

%ears of hired labor and is not operated by a
ired manager.3Section 2032A contains detailed
requirements which seek to limit eligibility for
current valuation to bona fide farm families.
They are:

1. The decedent must have been a citizen or
ée5|dhent of the United States at the time of his
eath;

2. The real property must be located in the
United States and must have been in use as a
farm at the time of decedent’s death; _

3. The decedent or a member of his family
must have owned the property and used it for
farming and must have materially participated in
the operation of the farm for Sout of the 8years
preceding decedent’s death; .

4. The real property must pass to a “qualified
heir’” (a decedent’s ancestor, lineal descendant,
line's descendants of his grandparents, his
spouse, the spouse of such descendants, and
legally adopted children of the individuals in the
ﬁbpve classes). Step-children are not qualified
eirs.

5. Fifty percent or more of the adjusted value
of the gross estate (the value of the gross estate
determined without rePard to Section 2032A
reduced by deductions for funeral and adminis-
tration expenses, claims against the estate, and
unpaid indebtedness) consists of the adjusted
value of farm real or personal propert% which
was used for farming at the time of death.

6. Twenty-five percent or more of the ad-
justed value of the ({_ross estate consists of the ad-
justed value of qualified farm real property.

7. All persons with an interest in the property
must sign a written agreement making the elec-
tion for preferential valuation and authorize the
executor to file it.

If an estate meets all of these eligibility re-
quirements il is then entitled to have the farm
valued at farm use value according to the follow-
ing formula:

where,
FV = farm use value,



R = average annual gross cash rental (or, if
proposed amendments pass, crop share
rentals) for comparable land use for farm-
ing in the locality,

T = the average annual state and local real
estate taxes for such comparable land, and

| = the average annual effective interest
rate for new Federal Land Bank loans over
the Five most recent calendar years prior to
decedent’s death.

The interest rates vary from one Federal Land
Bank district to another and, for 1980, ranged
from 87 percent in the Houston, Texas district
to 935 percent in the Sacramento, California
district. 3L If rental rates are not available, other
methods of valuation may be used, such as com-
parable sales. In no event may the reduction in
the value of qualified real property in the estate
exceed $500,000.

If, within 15 years of a decedent’s death, the
qualified heir or @ member of his family fails to
Partlm ate materially in the operation of the
arm for a total of three years, stops using the
Property as a qualified farm, or sells it to a non-
amily member, he is liable for an additional tax
which is designed to recapture the taxes saved b%
the apﬁllcatlon of Section 2032A. After the tent
year, the amount to be recaptured is reduced at
the rate of 12/3 percent per month (or 20 percent
a year) so that by the end of 15 years, none
remains.

(2) Deferral of Payment of Taxes (Sec-
tion 6166)

The Tax Reform Act of 1976 also enacted a
new Section 6166 which enables the executor of
an estate to defer payment of taxes attributable
to the farm property for five years and then pay
them in equal payments over a period of 10
years. For an estate to be eligible, the value of the
decedent’s interest in farm personal and real
property (as reduced by Section 2032A valua-
;long must constitute at least *5 percent of the ad-
justed gross estate.3During the deferral period,
the estate pays interest at the rate of four percent
on the deferred taxes attributable to the first
million dollars of farm property,3and interest at
usual rates (now 12 percent) on the rest. This,
too, was intended to assist eligible estates with
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problems of Ii%uidity and is more favorable than
the 10—%ear deferral at 12 percent interest which
is available to closely held businesses under Sec-
tion 6166A.

A Final provision of the Tax Reform Act of
197631 would have changed the way in which
capital gains for inherited assets would be com-
Buted bg_ “carrymﬂ_over" the decedent’s cost
asis to his heirs. This amendment could have in-
hibited the sale of inherited farm property by
substantially increasing the tax on assets whose
value had appreciated over many years. How-
ever, it was repealed by Section 401 of the Crude
Oil Windfall Profits Tax Act of 1980.3 _

Sections 6166A, 2032A, and 6166 interact with
each other and the other provisions of the estate
tax in complex ways so that it is difficult to infer
principles which describe the economic impact of
these sections in a general way. As the value of
the farm assumes a larger percentage of the ad-
justed gross estate, it qualifies for more tax
benefits. B

2. The Effectiveness of Recent Estate Tax
Reforms

Like differential assessment and circuit
breaker tax credit programs, the provisions of
the Tax Reform Act of 1976 that we are examin-
ing were enacted for two majoi reasons: to
reduce estate taxes for families generaIIY and for
farmers specifically, and as a result of that re-
duction, to lower the rate at which farmland s
converted to non-farm uses by reducing the
number of farm estate sales caused by insuffi-
cient liquidity.

a. Effectiveness for
Taxes on Farms

The effectiveness of these reforms in reducing
farm estate taxes is measured, first, by the
number of farm estates which are enabled to
reduce their federal estate fax liability and,
second, by the tax savings enjoyed by those
estates that are both able and willing to meet the
often highIY restrictive eligibility requirements of
the Internal Revenue Code. .

We have seen that the unified credit and
marital deduction sections have the effect of
exempting from the estate tax all estates below

Reducing Estate



FIGURE 3-2
STEPS IN COMPUTING ESTATE TAX

For those readers who are not familiar with the esute
tax and how ;t is computed, the lullowing is a
simplified outline of the major steps involved.

1. Inventory the decedent’s assets and determine

their value. Decide whether to elect Section 2032A
valuation.

2. Determine the liabilities.

5. Deduct estate administration expenses, lega’ fees,
debts, and other deductible items to produce the ad-
justed gross estate.

4. Deduct the marital deduction.
s. Determine the tax on the taxable estate.

6 Deduct the unified tax credit to arrive at the taxes
due.

7. Decide whether to elect to defer payment of taxes
if the estate meets the requirements of Section 6166.

$175625 and all estates below $425625 that can
take full advantage of the marital deduction. An
estimated 70 percent of the nation’s farms are ex-
empted from federal estate tax liability by the
ogeratlon of these two provisions.J Since some
28500 estates involving farm real property are
administered each Eear,B this means that about
8500 of them will be large enough to be subject
to the federal estate tax and therefore in a posi-
tion to benefit from the special treatment ac-
corded by Sections 2032A and 6166 .

The next steps in evaluating the effectiveness
of Sections 2032A and 6166 as a way of reducing
farmers’ estate taxes are, first, to estimate how
many of the farm estates that would otherwise be
large enough to be subject to the tax will meet the
eligibility requirements of the two sections and,
second, how many executors and heirs would, in
fact, elect them. At the present time there are no
data concerning either eligibility or election, so
we can only speculate. It seems probable that a
significant number of farm estates will be ineligi-

ble for these benefits because of the require-

ments, first, that there he material particiBatio_n
both by the decedent before death and by his
heirs after death; second, that an heir will
manage the farm; and third, that the value of the
farm property exceed given percentages of the

adjusted value of the gross estate. Furthermore,
the prospect of having to continue fanning for
fifteen years in order to avoid liability for the
taxes on development value may well deter many
heirs from electing the tax provisions, especially
those whose farms are close to urban areas where
they would be increasingly subject to the adverse
mgacts of suburbanization. o

inally, we must consider size and significance
of the tax reductions which estates may secure
under the two sections. These savings can be sub-
stantial. For instance, if an estate had a value of
$925000 based on fair market value and con-
sisted mostly of farm Property, it might be able
to take advantage of the maximum $500000
reduction br_use value appraisal allowed by Sec-
tion 2032 If it were left to a spouse and qualified
for the full marital deduction, it would escape all
federal estate taxation.

The maximum tax reduction obtainable by rhe
use of Section 2032A for one estate is $350,000
Only estates of over $5.5 million which are in the
70 percent tax bracket and take the full $500,000
reduction would enJoy a reduction of this size. It
must also be noted that the estate tax on very
large estates may be so high, because of the pro-
gressive nature of estate tax rates, that estates
which contain farm property interests large
enough to meet the requirements of Section 61
may not contain enough ||3u|d assets to pay the
tax. For instance, if the adjusted %ross value of
an estate (after Section 2032A valuation) were
$20 million, at least 65 percent, or $13 million,
would have to be in farm property in order to
qualify for Section 6166 deferral. Assumm% a
taxable estate of $10 million (after using the tull
marital deduction) we find that the tax would be
about $6 million. Thus, if the farm constituted
more than 70 Percent of the adjusted gross
estate, there would be too few liquid assets to pay
taxes and either the heirs would have to pay
them, or part of the farm would have to be sold.

In summary, farmers with a net worth ranging
between $120000 (the amount which could be
passed tax-free to a spouse before 1976) and
$425000 will experience a significant reduction
in estate taxes as a result of the unified credit and
the enlarged marital deduction. A much smaller
number of farm estates, probably less than 8500
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each year, will be big enough to be subject to
estate tax liability and therefore potentially eligi-
ble for the benefits provided by Sections 2032A
and 6166. Many would not in fact be eligible for
orwould not elect to take advantage of these sec-
tions, but those that would, could enjoy signifi-
cant tax reductions.

b. Effectivenessfor Reducing the Rate of
Conversion of Farmland

As we have already indicated, one of the major
arguments in support of Sections 2032A and
6166 was that farm estates were land poor—that
they contain too few liguid assets which could be
used to pay administration expenses and estate
taxes. As a result, it is ar?ued, many executors
are forced to sell part or all of the farm, often to
speculators or developers, thereby contributing
to the decline in the supply of farmland and the
demise of the family farmer.

Clearly, if a farm is purchased b}/1 a young
farmer or by neighboring farmers, there ‘is no
loss of farmland. This occurs only when the land
moves into the control of non-farmers. Further-
more, insufficient |iquidit>( is only one of many
reasons why executors sell farmland. The most
important is that there is no heir able and willing
to continue the fanning operation. In rural-
urban fringe areas, suburban development may
have intruded to such an extent that it no longer
appears feasible to continue the farming opera-
tion at the present location. Thus, the executor
sells and the heirs use the proceeds to huy
another farm farther out, if they wish to farm.
Obviously, the tax benefits provided by Sections
2032A and 6166 would not have any effect on
these kinds of situations.

The effectiveness of these two sections as a
means of protecting farmland is measured by the
extent to which thety bring about a reduction in
the number of estate sales of farmland that are
made primarily because of insufficient liquidity
to buyers who will convert the land to non-farm
uses. We have already seen that only about 30
percent of farm estates are large enough to be
subject to the estate tax. Those that are too small
will obviously not be affectedatéy these benefits.
We have seen, too, that some 85 percent of farm
sales are to buyers who expect to farm for at least
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five years. Such farms are not at risk of imme-
diate conversion to non-farm use.

Next, we must estimate how many of the es-
tates which are e!IPIb|e for Sections 2032A and
6166 treatment will have liquidity problems that
are serious enough so that some or all of the farm
realty would be sold in the absence of the Section
2032A and Section 6166 tax preferences, but not
so serious that they would be sold despite them .3
Two studies shed some Iqht. on these questions.
The first involved an anagsw of 1973 estate tax
returns by James D. Smith and Stephen Frank-
lin.DThey computed the ratio between (1) fed-
eral estate taxes and administrative costs and (2)
liquid assets (not mcludmg life insurance) minus
debts, which they regarded as a conservative
measure of the estate’s ability to pay estate taxes
without_forced Ilgmdatlon of less marketable
assets. They found that for estates in the size
categories of $200,000 and over (which would be
those potentially liable for estate taxes after
1976), between 802 percent and 845 percent
were liguid, with ratios below 0.75. Between 115
percent and 143 percent of the estates in the
various sales classes had potential liquidity prob-
lems with ratios in excess of 1.04

The second study involved an analysis of 64
Iarge lowa farm estates probated between 1970
and 19742 This study defined insufficient li-
quidity as an “excess of total probate expenses
and costs over total liquid assets,” where total
probate expenses included net indebtedness, net
death taxes, and total estate settlement costs, and
total liquid assets included the net value of
stocks, bonds, checking accounts, promissory
notes, saving accounts, certificates of deposit,
and cash. The study found that 22 percent of the
estates had a probate cost/liquid asset ratio in ex-
cess of 1.4880ne of the most interesting observa-
tions was that farmers take steps to increase their
liquidity between the ages of S0 and 75, so that
estates of older fanners are significantly more
liquid than are those of working farmers in mid-
career.

Neither study gave breakdowns of the data
concerning estates with ratios higher than 1, so
that we do not know what percentage had liquid-
ity problems too serious r.o be solved hy the tax
preterences available under Sections 2032A and



6166. On the basis of the two studies, and in light
of the various conservative assumptions made
throughout this analysis, it seems reasonable to
estimate that about 15 percent of Iar_He estates
subject to the federal estate tax will have a
serious, but not too serious, liquidity problem
which can be significantly ameliorated bﬁ Sec-
tions 2032A and 6166 tax ?references. Each year
some 1300 (15 percent of 8500) estates would
fall into this category.

If the estimates are accurate that only 15 per-
centorso of farm estates Iar?e enough to be sub-
ect to the estate tax actually experience serious
|qU|d|ty problems, it follows that for every farm
estate farge enough to be subject to estate tax
liability that may be saved from partial or full li-
quidation by Sections 2032A and 6166, there are
five or six others that will be able to take advan-
tage of the significant tax savings they offer but
that would continue in operation even if these
benefits were not available. Death tax benefits,
therefore, appear to be inefficient in solving the
||.qU|d|ty problems of a small fraction of our na-
tion’s farge family farms, and they provide no
?smstance to the vast majority of smaller family
arms.

In some regions, where large farms are typical,
however, a substantial percentage of farm estates
may benefit from the provisions of Sections
2032A and 6166. These benefits may have an ef-
fect on decisions to sell a significant number of
farms in such regions. In addition, since only the
large farmers are liable for federal estate taxes,
the percentage of total farm acrea%e which is ef-
fected by the tax provisions will be larger than
the percentage of farms whose estates are bene-
fited by them.

In conclusion, Congress may have promised a
lot more than it gave with Sections 2032A and
6166. OW a small fraction of the nation’s family
farms will be big enough to be eligible for the
benefits. Only a fraction of large farm estates
have the liquidity problems which Con?ress
sou%ht to alleviate, while the rest will be able to
avall themselves of the advanta?es. Many of the
executors of eligible estates will find the restric-
tions imposed by Sections 2032A and 6166 so
onerous—especially the back-tax payments im-
posed if the farm 1is sold to a non-qualified heir
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—that they will choose not to avail themselves of
them. Others, especially those with Iarger estates,
will have such serious liquidity problems that
even substantial tax reduction and deferral will
not forestall partial or full liquidation. Still
others would be bought by farmers for farm use.
Also, tax burdens are only one of many reasons
why farms are sold after the death of their
owners. Tax benefits will have little impact where
sales are made for non-tax reasons. In short,
only a small percentage of farm estates will actu-
ally benefit from Section 2032A.44

3. Broader Impacts on Agricultural Land
Markets and Farm Structure

While the tax preferences provided bﬁ Sections
2032A and 6166 undoubtedly will make it pos-
sible for a small number of wealthy farm families
to keep their farms intact after the death of the
principal farmer, they promise to have other,
poorly anticipated effects which are detrimental
to the continued prosperity of the family farmer.
First, to the extent that these preferences do
reduce forced sales by estates, they will drive up
the price of farmland and restrict the supply
available for purchase by youn? farmers desiring
to enter agriculture.8Second, families who elect
Section 2032A valuation and Section 6166 defer-
ral are locked in for a period of 15years by their
desire to avoid the disastrous consequences of
triggering the recapture of the taxes saved by Sec-
tion 2032A valuation, termination of the Section
6166 or 6166A deferral option, and the greater
potential capital gains tax liability.4 This will
tend to reduce further the amount of land that is
being offered for sale. Third, as we have demon-
strated in the analysis above, these estate tax
preferences make farmland a relatively more at-
tractive investment by ,orowdmg_ significant tax
preferences to those able to avail themselves of
them, thus entlcm? wealthy non-farmers to in-
vest in farm real estate, and thereby further driv-
ing up farmland prices.4 Fourth, existing
farmer-owners have a tax-subsidized advantage
wHch enables them to bid higher for adjoining
land than non-land-owning buyers such as %oung
farmers who are trying to get started.4 Fifth, the
special valuation s not available for transfers
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TABLE 34
ESTIMATE OF NUMBER OF FARMS WITH SERIOUS
LIQUIDITY PROBLEMS THAT WOULD ELECT

SECTIONS 2032A AND 6166 TREATMENT EACH YEAR

Number
Total Number of Farm 28,000
Estates Probated
Each Year
Farms Large Enough to 8,500
Be Liable for Federal
Estate Tax
Farms with Liquidity 1,300

Problems Likely to Be
Ameliorated by
Sections 2032A and 6166

during lifetime, thus limiting farmers® flexibility
in planning their estates/9 .

In sum, instead of assisting the “family
farmer,” these estate tax amendments promise to
have the effect of strengthening the competitive
position of the wealthy families who can take ad-
vantage of them,®and making it more difficult
for young family farmers to get started by re-
stricting the suPpIy of land and ra|s_|n(l1 its price
both because of scarcity and the capitalization of
farm estate tax preferences.d

B. State Death Tax Incentivesfor Farmers

A few states had enacted special provisions
designed to soften the impact of their inheritance
and estate taxes on farm estates before 1976,
Oregon, for instance, permitted farms which
were zoned for exclusive farm use to be ap-
ﬁra!sed at their farm use value for Oregon in-
eritance tax purposes. Many other states auth-
orized the state tax commissioner to agree to in-
stallment payment of death taxes if he was per-
suaded that timely payment would subject the
estate to undue hardship, such as partial liquida-
tion of an operating farm. In an effort to
simplify the administration of estates, a few
states had adopted the federal estate tax law
definition of the taxable estate for state estate tax
purposes and then set the state estate tax equal to
the maximum state death tax credit® available

70

Percent of Percent of Total
Eligible Farms Number Probated
100%
100 30
15 4.6

under federal law. Finally, most states had
adopted “pick-up” taxes which ensured that if
the state death taxes on a particular estate were
less than the allowable state death tax credit, a
tax would be imposed which would pick up the
balance of the credit. In most states, this would
happen only for very large estates, because for
smaller estates most state death tax rates are
higher than corresponding federal rates. 3.

‘The passage of the Tax Reform Act of 1976
triggered a spate of activity across the nation as
many state legislatures were pressed to make
available to farmers and closely held businesses
the kind of tax benefits which were provided in
Sections 2032A and 6166 of the Internal Revenue
Code. The movement proceeded apace to sim-
Ehfi/{l the administration of estates by piggy-
Iac ing the state estate tax on federal estate tax
aw,

/. Appraisal at Farm Use Valuation

As of late 1980, sixteen statesStuse the federal
estate tax law to define the taxable estate for
state estate tax purposes, and, in most cases, im-
pose a state estate tax in the amount of the per-
missible state death tax credit. (South Carolina
uses the pre-1976 rules for determmmg the tax-
able estate and therefore does not include Section
2032A) For all of these states this means that
farms qualifying for Section 2032A treatment



will have their state estate taxes reduced in the
same way as their federal taxes are reduced. In
addition, eight states added provisions to their
death tax laws that were identical to or closely
modeled after Section 2032A.ILFour others and
Puerto Rico permit preferential valuation of
eligible farmland but do not follow either of the
first two approaches.

Michigan’s statute ties eligibility for prefer-
ential valuation (as does Oregon’s) to participa-
tion in its Farmland Open Space Preservation
Program.” The farm must be devoted primarily
to agricultural use and be eligible as farmland
under the Farmland and Open Space Preserva-
tion Act, and the heir must have executed a farm-
land development rights agreement. The farm
real and Joersonall pro ert5( must constitute 50
percent of the adjusted value of the estate and
the farm real property must constitute 25 percent
of this adjusted value. The decedent must have
owned, and materially fparhmpated in the man-
agement of the estate for five out of the eight
years immediately preceding his death. Half of
the clear market value of eligible farm property is
exempt from inheritance tax, and taxes on the
other half can be deferred for 10 years without
penalty or interest. Ten years after the heir signs
an agreement, the 50 percent exemption becomes
pe(rr}arzjent if the agreement s still being
satisfied.

In 1980, Puerto Rico amended its estate tax
law s0 as to allow a deduction of 100 percent of
the value of farm properties if the deceased had
received more than percent of his income
from the farm during the three years preceding
his death. The taxes which would have been im-
posed on the farm ﬁroperty constitute a first lien
on the property which becomes due if the farm
ceases to be an active unit of production within
ten years of the decedent’s death. If the land is
still in active production at the end of ten years,
the taxes are abated and the property becomes
exempt from the payment of estate taxes.1

The state laws allowing preferential valuation
of farm property have all been passed so recently
that only fragmentary evidence is available about
the frequency of use, tax savings, overall tax
losses, administrative problems, and so forth, in-

TABLE 35
STATE DEATH TAX BENEFITS FOR FARMERS

States Using Federal Definition of Taxable Estate,
thus Incorporating Section 2032A

Alabama Florida New Mexico
Alaska Georgia New York
Arizona Minnesota North Dakota
Arkansas Missouri Utah
Colorado Montana Vermont
Virginia

States Having Provisions like Section 2032A in their
Death Tax Law

California Kansas Tennessee
Delaware Kentucky Washington
lllinois Mississippi

States with Other Forms of Farm Use Valuation

Connecticut Michigan Puerto Rico

Maryland Oregon

volved in the approach. What has beer, said of
the strengths and weaknesses and the various im-
pacts of Section 2032A at the federal level also
applies to these state programs.

2. Deferral of Payment of Taxes

Six states, California, Kansas, M.ichi%an,
Minnesota, New York, and Wisconsin, have
either incorporated Section 6166 into their state
death tax laws or adopted substantially similar
provisions. .

Many states allow extensions for all types of
estates for varying periods of time sympfg on the
basis of a finding of undue hardship.@For in-
stance, Vermont's law allows the commissioner
of revenue to extend payment up to five years
without interest if he finds undue hardship, or
with interest at the rate of 1/2 of | percent per
month if he finds “good cause” has been shown.
Tennessee’s allows the commissioner to agree to
payment in installments if he finds that payment
of the taxes on the due date would necessitate the
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sale of any portion of the estate at a sacrifice or
at an inadequate price.@

C. Conclusions

As we have indicated in the analysis of Section
2032A, both the concept and the detailed appli-
cation of preferential valuation of farmland for
death tax purposes are flawed. First, it is not par-
ticularly effective in reducing the rate of con-
version of farmland resulting from estate liquid-
ity problems. Second, it has undesirable and
counter-productive side effects. Thus, it would
be unwise for states mmp_lr to adopt such pro-
visions by themselves, Still, as with differential
assessment, these tax incentives have a place in a
comprehensive agricultural land protection pro-
gram which includes effective measures for pre-
venting the conversion of farmland. The tax
benefits afforded by Section 2032A evaluation
are appropriate incentives to induce participation
in the programs. In fact, in creating an integrated
agricultural land protection program, states
should eliminate many of the Eresent e.||g|b|||tr
requirements and simply make the benefits avail-
able to estates which are subzect to strong, lasting
land use controls as a result of the program. In
addition, there is considerable support across the
country for makin? federal and state death taxes
uniform by simply making state death taxes
equal to the tax credit allowed by Section 2011 of
the Internal Revenue Code.@ The broader ad-
vantages achieved thereby of simplifying estate
pIannln? and administration would, in the judg-
ment of many, more than compensate for the
specific disadvantages of Section 2032A

The option provided by Section 6166 to pay
estate taxes in installments is available to closely
held businesses, as well as to farms. Its focus is
considerably broader than Section 2032A. Yet, if
an estate has serious loroblems of liquidity, its ex-
ecutor should be allowed to pay the taxes in
installments, whether or not farm property or a
closely held business is involved. This would
avoid giving a special tax benefit to farm prop-
erty and the rise in land value which would result
from the cagltahzatlon of tax advantages. It
seems preferable to the Section 6166 approach.

11

TABLE 36
TAX INCENTIVE PROGRAMS WHICH ARE
LINKED TO DIRECT CONTROLS OF LAND USE

1 Programsfor Reducing the Impact of Real Prop-
erty Taxes
Nebraska: Differential assessment is available
only in areas which a county has zoned for agri-
cultural use.
California and New Hampshire: (Program 2) An
owner must enter into an enforceable restrictive

agreement in order to be eligible for differential
assessment.

Michigan: An owner must sign a farmland devel-
opment rights agreement in order to be eligible for
real property tax credits against his state income
tax.

Wisconsin: An owner must enter into a restrictive
agreement or land must be zoned for agricultural
use (or in rural counties must be part of an agri-
cultural preservation plan) in order for owner to

be eligible for real property tax credits.

2. State Inheritance Tax Incentives

Michigan: The land must be subject to a farmland
development agreement in order to be eligible for
preferential valuation for estate tax purposes and
deferral of estate taxes.

IV. INTEGRATION OF TAX INCENTIVES
WITH OTHER APPROACHES TO FARM-
LAND PROTECTION

Tax incentives, like most other techniques, are
not, by themselves, effective tools for redume
significantly the rate of conversion of agricul-
tural land. However, when included as part of an
integrated, multi-faceted agricultural lands pro-
gram they provide economic benefits which may
make the ro?ram economically attractive and
equitable. Table 3-6 summarizes the steps which
states have taken to link tax incentives with other
elements of their farmland programs.

~ Citizens and policy makers who are interested
in strengthening agricultural land protection pro-
grams must understand that tax incentives



should be linked with effective direct controls
over land development such as restrictive agree-
ments or exclusive agricultural zoning. The avail-
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respect to transfers of property ind in the

federal gross estate to ke credited agairst any
federal estate tax due on the estate. The credit
wes initially limited to 80 percent of what wes
then known &s the basic tax under the 1939 Inter-

TABLE FOR COMPUTATION OF MAXIMUM CREDIT

FOR STATE DEATH TAXES

B ® @
estate Credit on
equd to Taxable amournt
or nore estate in colum
than— less than— A
$ 40000 J 9000 S s
90000 140000 400
140000 240000 1,200
240000 440000 3600
440000 640000 10000
640000 840000 18,000
840000 1,040000 271600
1,0MD00D 1,540,000 38800
1540000 2040000 70800
2040000 2540000 106800
2540000 3040000 146,800
3040000 3540000 190800
3540000 4040000 238800
4040000 5040000 290800
5040000 6040000 402800
6040000 7040000 522,800
7040000 8040000 650800
8040000 9040000 786,800
9040000 10040000 960800
10040000 1,082,800

A credit is especially vauade for an estate
becase it allows a dollar-for-dollar reduction of
the federd estate tax liability by an anmount eouel
to the meximum permissible state death tax
credit. The effect is to shift tax revenue from the
federal government to the state without any in-
crease in the death tax liability of the decedent's
estate.
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April 14, 1980

FROM: Office of Legislative Research
David Keith Leff, Research Attorney

RE: Oregon & Agricultural Lands Protection Program

You have asked for a background report concerning Oregon®s state—
wide planning program as it relates to zoning for the protection
of agricultural lands.

SUMMARY

Oregon has a state agency responsible for developing and enforcing
statewide planning goals. State agencies and local governments
must comply with these goals by incorporating them into their
plans of development and by adopting appropriate zoning, subdivi—
sion and other ordinances®.- One of the statewide "goals concerns
agriculture. This goal requires that all agricultural lands,
mainly defined by use of the U.S. Soil Conservation Service Soil
Capability Classification System, be 1inventoried before decisions
can be made about their ultimate use. Once inventoried, those
lands suitable for agriculture must be protected through use of
local comprehensive plans and exclusive farm use (EFU) zoning.

EFU zoning restricts land uses to farming and compatible nonfarm
uses within the zone. Land EFU zoned must have divisions of land
reviewed for compliance with statewide goals. State agencies and
local governments are forbidden to restrict farming practices on
EFU land, and such land is also given a differential property tax
assessment.

OREGON®"S LAND USE PROGRAM
State Planning and Local Power

Oregon®s agricultural land protection program is an integral part
of the statewide planning program. This Planning Program was
established i1n 1973 (S.B. 100) when the Land Conservation ar.d De —
velopment Commission (LCDC) was created to administer a statewide
land use program and review the development plans of cities,
counties, state agencies and special districts. The LCDC 1s em—
powered to set mandatory planning standards, known as goals, with
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These goals are not used as regulations for particular parcels
of property, but rather a standard against which all local land
use decisions are gauged. A failure to conform local plans or
decisions to the goals may lead to invalidation of the plans or
decision, by LCDC or the courts. While some goals contain only
generalized policy statements (energy and transportation goals;,
others such as the urbanization and agricultural goals contain
specific procedures to be followed.

Finally, an important aspect of the program is the appeals
process by which local governments, state agencies and affected
citizens can appeal a local or state government action affecting
land-use to LCDC i1f it is alleged to violate the statewide
planning goals. Since November 1, Oregon has had a new three
member Land Use Board of Appeals to hear land use cases. The
Board acts as a court on question of interpretation of law, and
as a hearing officer to LCDC on questions of land use policy
interpretation. LCDC has the final word on interpretation of
land use policy. Land use decisions are ultimately appealable
to the Oregon Court of Appeals.

PROTECTION OF AGRICULTURAL LANDS
State Policy

Agriculture is the second largest industry in Oregon, and recorded
gross sales of $1.25 billion in 1978. The agricultural lands
protection policy is based on a statutorily established Exclusive
Farm Use Zone (EFU) and Statewide Planning Goal 3, "Agricultural
Lands.”™ The EFU Zone provides farmers with tax and other benefits
and limits activity ~hich might be detrimental to agriculture.

Oregon law establishes an agricultural land use policy of four
basic elements (Oregon Rev. Stat. 8215.143). First, agricultural
land is declared an efficient means of preserving resources and

a physical, social, aesthetic and economic asset to the people

of the state. Second, preservation of a maximum amount of such
land in large blocks is found necessary to maintain the state"s
agricultural economy. Third, because of conflicts 1in uses, ,
Increases in community services costs, and loss of open spsce in
urban areas, expansion of development into rural areas is deter—
mined to be of public concern. Finally, EFU zoning which limits
rural development, is found to justify incentives and privileges
offered to owners of rural lands.

Statewide planning Goal 3 elaborates this policy by requiring

that agricultural lands be preserved and maintained for farm use
consistent with existing end future needs for agricultural products,
forest and open space. It also requires that such lands be
inventoried and protected through use of the EFU.
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Definition of Agricultural Lands

Goal 3 defines agricultural lands by reference to the Soil Capability
Classification System of the U.S. Soil Conservation Service as

well as other lands suitable for farming based on soil fertility,
climatic conditions, availability of water and other factors.
Agricultural lands, as defined by the goal, must be iInventoried
before any decisions can be made about their ultimate use. A
significant aspect of the agricultural land definition is that

it 1s not limited to "prime farmlands,” but covers virtually all
agricultural land because :the agricultural economy of Oregon is
believed dependent on other than prime lands. The definition is
based.upon scientific data, not upon current trends in agricultural
economics ol the individual management skills of the farmer.

Once farmlands have been inventoried, it is decided whether the
land is actually available for farm use o” has been committed

to nonfarm uses based upon surrounding development, parcelization,
available services and other factors. Agricultural land is to be
preserved by local comprehensive plans and EFU zoning. Exceptions
for particular lands are made in the development or revision

of the local comprehensive plan. Excepted from the agricultural
lands goal are lands no longer available for farm use because they
have been physically developed upon, or because the land has been
irrevocably committed to urban or rural uses.. Also excepted are lands
needed for future nonfarm uses 1f determined by the local compre-
hensi.ve plan to be needed for either an urban or rural nonfarm
use. The plan must specifically justify this type of exception.

Permitted Uses in the EFU

The EFU Zone 1s used in rural farm areas and allows a wide variety
of nonfarm uses. EFU Zones do not limit land use exclusively to
farming. The primary purpose of the EFU Zone 1is to i1nsure corn-
compatible development and allow farming to take place free from
interference. Farm uses which are encouraged in the EFU Zone

are broadly defined. .Farm use means the current employment

of land, including lands under buildings, supporting farming prac—
tices to obtain a money profit by raising, harvesting and selling
crops or by feeding, breeding, managing and selling livestock,
poultry fur-bearing animals, or honeybees. Farming also includes
dairying and the sale of dairy products or a.ity other agriculture
or horticultural use or animal husbandry. (Oregon Rev. Stat. 8
215.203).

Several nonfarm uses may be established as of right in an EFU
Zone. These include schools, churches, forestry uses, utility
facilities, and farm dwellings and buildings. Several nonfarm
uses may be established in an EFU Zone with approval of the local
governming body or its designate. Nonfarm uses which are per—
mitted with lIccal approval include commercial activities in con—
junction with farm use, public and private parks, golf courses,
home occupations, and boarding of horses.
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Single family residences not used in conjunction with a farm
must also be specially approved. However, in order for the
local governing body to approve such dwellings, it must make
findings that the proposed dwelling is compatible with farm
uses and the statutory agricultural lands policy, that i1t does
not interfere sericusly with accepted farming practices on
adjacent lands, does not materially alter the stability of the
overall.land use pattern of the area, and is situated upon land
generally unsuited for production of crops and livestock.

In considering the unsuitability of the land, the terrain, adverse

soil or land conditions, drainage, vegetation,V*and the location and size o:
the tract must be taken into account. The local government 1is

authorized to impose other conditions i1t considers necessary.

This procedure for siting single family residences recognizes that

small areas in farm zones may accommodate a rural dwelling on a

small lot without affecting the basic farm character of the area.

However, the strictures mandated by statute for siting such a

dwelling insure that nonfarm development has a minimal Impact on

the farm zone.

IfT an existing nonfarm use in an EF'J Zone 1is unintentionally destroyed
by fire, other casualty or natural disaster, a county may allow the
use to be reestablished to its previous nature and extent.

Land Divisions

The statewide Agricultural Lands goal does not establish a minimum
lot size in EFU Zones. Such a requirement is believed impractical
because farm acreage needs i1n Oregon vary from large wheat ran

to small intensive faYtn operations. If a local minimum lot size
Is set, Goal 3 requires that i1t provide acreage needed to continue
or create a viable farm unit. Thus, minimum lot size would be
based upon the type of farming practiced in the area. Such lot
sizes can be used to limit the amount of agricultural land lost

to production, by requiring large minimum acreages for farms, and
lessen the amount of land needed for nonfarm uses by allowing or
requiring small lots for residences.

By statute, the governing body of a county may by ordinance or
regulation require that any proposed division of land included
within an EFU Zone resulting in the creation of one or more parcels
of land of 10 or more acres be reviewed and approved or disapproved
by the governing body of the county. |If a proposed division of
land would result in the creation of one or more parcels of land

of less than 10 acres i1t must be reviewed by the county governing
body. If the governing body initiates a review proceeding, 1t may
not approve the proposed subdivision unless it finds that the
parcelization is in conformity with the statutory agricultural lands
use policy.
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Conversion of Farmland

When land has been identified as agricultural, specific findings
and procedures are necessary before the land can be designated
for nonfarm residential, commercial or industrial development.
This procedure i1s called the exceptions process.

As noted earlier, if agricultural land is already built upon

or committed to nonfarm uses, it need not be zoned EFU. However,
if uncommitted agricultural land is needed for nonfarm uses., a
detailed justification is required Four criteria must be con—
sidered before conversion. These criteria are:

1) need;

2) alternative locations;

3) 1iImpacts; and .
4) compatibility.

Lands which are zoned EFU and later proposed for conversion to
other uses require the same exceptions process findings.

According to Ron Eber at LCDC, the need criteria has been a
difficult one to evaluate. However, LCDC has stated that need
should not be based solely upon a continuation of growth trends
or the existence of a market demand for rural nonfarm homes.

Benefits of EFU Zoning

In addition to review of subdivisions, and assuring that only
compatible nonfarm uses will be allowed within the EFU Zone, two
other major benefits accrue to those who farm within such zones.
The first benefit is a prohibition on adoption, by the state or
local governments, of laws, ordinances or restrictions affecting
any farm use land within an EFU Zone which unreasonably restricts
or regulates farm structures or accepted farming practices due to
noise, dust, odor or other aii“borne materials. Also prohibited
are restrictions on other conditions not extending beyond the
boundaries of the EFU Zone in which they are created in such a
manner as to interfere with the use of adjacent lands. However,
this does not prevent state agencies and municipalities from
exercising powers to protect the health, safety and welfare of
its citizens. This prohibition on restrictions allows farmers to
run their businesses in farm zones without being hindered by
ordinances which limit the operation of equipment early in the
morning or prohibit the creation of dust or odors among other
things. Such limitations often restrict and discourage farm
activities iIn areas which are becoming suburbanized.

The second major benefit is that land zoned EFU and farmed is ap—
praised at i1ts farm use value for property and inheritance tax
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purposes. Furthermore, these lands are also exempt irov certain
special district and rural service assessments (i.e., ”ever,

water, solid waste) except for the farm dwelling and up to one

acre around i1t. Although land outside EFU Zone may be eligible

for preferential assessment, property in an EFU Zone is automatically
reviewed by the assessor to determine if it is qualified for

special farm use assessment, and nc minimum income must be earned
in three out of five preceding years 1in order to qualify. Further—
more, there 1is no requirement that farmland be used exclusively

for farm use in the two years immediately preceding qualification
for preferential assessment, and there is no tax penalty when land
qualified for special farm use assessment i1s removed from the

EFU Zone following an action by the governing body that was not
requested or initiated by the owner of the land. These advantages
are not shared by land with farm use assessment outside an EFU

Zone.

Significantly, Oregon"s differential assessment law links compre—
hensive planning and zoning with tax benefits to farmers. According
to Ron Eber, the preferential tax treatment aids the farmer by
helping to keep his land in production, while the zoning restric—
tions on nonfarm use of the land assures that the land iIs protected
for agricultural use.

DKLrssc
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FROM: Office of Legislative Research
David Keith Leff, Research Attorney

RE: Forest Land Taxation

You have asked for background information on the forest land
provisions of PA 490, including discussion of problems with the
law.

SUMMARY

Public Act 490 is a use value assessment law which allows farm,
forest, and open space land to be valued for property taxation
based on its current use without regard to development potential.
It was designed to help prevent loss of these lands to develop—
ment. Forest land under the Act must generally be at least 25
acres, and be approved by the state forester. About 560,000
acres out of about three million in the state are classified as
forest land.

Major 1issues surrounding PA 490 include lack of a management

plan requirement for forest land, lack of coordination with state
and local development, weaknesses in the conveyance tax, owner —
ship of PA 490 land by developers, and the relatively large
minimum acreage requirement.

PREDECESSOR TO PA 490

Reduced property tax assessments for forest land has existed in
Connecticut for 70 years. Public Act. 58 of the 1913 legislative
session (now codified as C.G.S., Secs. 12-96 to 12-103) estab—
lished a system whereby owners of woodland or land suitable for
forest plantings could apply to the state forester for a special
classification as forest land to reduce local property tax lia—
bility. The land eligible for classification must not be less
than 25 acres and not exceed in value $100 per acre exclusive of
timber growing on it. Land so classified and the timber are
valued separately at their actual value at the time of classifi—
cation and thereafter taxed at not more than ten mills. A
revaluation of both land and timber separately is made by the
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local assesser 50 years from the date of original classification
with the revaluation subject to a tax rate of not more than ten
mills for another 50 years. At the end of this period, if classi—
fication has been continuously maintained, the land and timber

are to be revalued when necessary and taxed annually at the

local rate.

Whenever a cutting 1is made on land classified under Sec. 12-96
to 12-103, except for cutting for domestic use, the material
removed iIs subject to a yield tax. IT the owner of the land

fails to follow statutory requirements or if the tree growth

is removed and the land used for other purposes, classification
as forest land may be cancelled by the state forester. When

the classification is cancelled, a penalty tax 1is imposed. This
tax is figured by computing the difference between the value

of the land and timber and its value at the time of classifica—
tion and applying to this difference a tax rate of five mills
per annum for the entire number of years the land was classified.
The penalty tax is in addition to any yield which may be due.

According to the State Forester"s Office, there is still land
classified under Sec. 1..-96, but no new land is coming under that
classification because the requirement that the land be valued
at no more than $100 per acre can no longer be met. The last
land classified under Sec. 12-96 was 1in Union over ten years ago.
Land cannot be switched from classification under Sec. 12-96 to
PA 490 without the Sec. 12-96 penalty tax being imposed. The
General Assembly did provide a grace period between October 1,
1972 and October 1, 1973, during which property under Sec. 12-96
could be switched to Sec. 12-107d without penalty. This exemp—
tion is obviously not helpful in any current situation.

PUBLIC ACT 490
Purposes and Background

Public Act 490, passed in 1963 by the General Assembly, is a use
value assessment law which requires valuation of farm, forest
and open space land upon its current use without regard to
neighborhood land uses of a more intensive nature (C.G.S.,

Sec. 12-63). PA 490 reduces local property taxes on these

lands where market value exceeds their value as farm, forest or
open space lands. The statutory purpose of the Act is to en—
courage the preservation of farm, forest and open space land

in order to maintain the availability of farm products and to
conserve the natural resources of the state (.G.S., Sec. 12-
107a). Prevention of forced conversion of these lands to more
intensive uses as the result of economic pressures caused by high
assessments was declared a matter of public policy. Proponents
of the act hoped that by breaking the cycle of high market value
- high assessments, great pressure would be removed from farm
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and f "tsst land owners. Although PA 490 could not keep land
open ihJefinitely, proponents believed it would buy time until
other preservation tools were available.

A key point is that PA 490 does not 1in itself preserve land in

an undeveloped condition. The Act merely attempts to make it
easier for owners to hold undeveloped land longer by reducing
costs. The Act assumes that real estate taxes are a major
factor in land use decisions regarding open space property. The

Act also assumes that the public benefit of maintaining open
space outweighs the tax expenditure caused by lower assessments.
Thus, to criticize PA 490 for not keeping land oren on the
urban fringe where development pressure 1is greatest is to set

up a straw man. It is generally accepted that PA 490 does not
necessarily discourage owners from accepting lucrative develop—
ment deals. However, without the law many believe even those

who wish to retain their property in an undeveloped condition
could not do so.

Connecticut was among the first states in the nation to enact

a differential assessment law. It was one of the suggestions
William H. Whyte made in a 1962 report requested by Governor John
Dempsey. Mr. Whyte proposed a comprehensive plan to protect

Connecticut®"s natural resources, and in recommending differential
assessment he stressed the importance of planning, a strong

tax recapture clause, as well as augmenting lower assessments
with other preservation devices. In 1963, the General Assembly
enacted a law which contained neither comprehensive planning

nor a tax recapture clause. Not until 1972 was the real estate
conveyance tax enacted.

Although 1t wasn"t until enactment of PA 490 that land could be
assessed according to its current use, many believe that local
assessors historically practiced use value taxation on open

lands until sharply increasing local expenditures and insufficient
resources caused them to turn to market value taxation. Thus,

PA 490 justified a traditional practice which was becoming

more difficult to implement. As might be expected, the greatest
application activity follows a mandatory ten year municipal
property tax reevaluation when market value assessments reflect
inflation in land values.

Forest Land Requirements

Forest land for the purposes of P.A. 490 is any tract or tracts

of land aggregating 25 acres or more in an area bearing tree

growth 1in such quantity and so spaced as to constitute, 1in the
opinion of the state forester, a forest area, and maintained 1in

a state of proper forest condition. Forest land may be 25 con-—
tiguous acres, tow or more tracks aggregating at least 25 acres 1in
which no single component tract may consist of less than ten acres, or
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tract which is contiguous to another designated parcel held by
the same owner.

Before forest land may be assessed at use value, the owner must
apply to the state forester who makes a determination whether

or not the land qualities for forest land classification. By
law, the application must contain an adequate description of the
land. Once the land is designated by the state forester, the
owner may apply to the local assessor for use value classifica-
tion. The law specifies a timetable for applying to the
assessor which, if not met, constitutes a waiver of use value
assessment on the asssessment list for which the application was
made . The municipality and land owner may appeal decisions by
the state forester to the Superior Court.

STATUS OF FOREST LAND IN CONNECTICUT

Of Connecticut®s roughly three million acres, about 560,000
are classified under the forest land provisions of Public Act
490. Forest land acreage under the program is as follows 1in
the eight counties.

" TPA 490-
Forest Average Largest
Total Land Parcel Parcel
County Acres Acres Size Size
Fairfield 403,840 42,416 78 2,253
Hartford 473,600 41,807 73 3,209
[Litchfield 600,320 161,164 101 6,255
Middlesex 237,400 52,710 76 1,096
New Haven 390,400 67,244 100 4,573
!New London 426,880 90,201 78 3,158
{Tolland 266,240 60,202 70 3,003 i
Windham 330,240 43,268 74 1,794

. i

According to Stephen Broderick, an Extension Forestry Agent
at the Cooperative Extension Service in Brooklyn, these
statistics may not represent all eligible forest land in the
state since some may be classified as farm or open space land.

The largest parcel of PA 490 forest land held in the state is
individually owned. However, many large parcels are held by
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water companies, with several held by charitable or education
organizations including the largest parcels in Windham and

Tolland Counties which are owned by Yale University. Among

owners of larger parcels are realty, construction, and develop—
ment companies, and private clubs. Several Fortune 500 companies
also hold land under PA 490. Among them are Combustion Engineer —
ing which owns a 450 acre parcel in Windsor, and Union Carbide
Corporation which owns 548 acres 1in Danbury.

According to Mr. Broderick, new land is being added to the PA
490 rolls every year, although figures are unavailable. This
is especially true in Windham and Litchfield counties where
revaluations are now making a marked difference iIn assessments
between classified and unclassified lands. It is almost
impossible to tell how many properties are removed from forest
land classification each year because assessors do not have to
file cancellations with the state forester. Based on his
experience, Mr. Broderick guesses that there are probably six
to 10 cancellations per county each year.

There is no data as to average time forest land has been
receiving the benefits of PA 490. However, classification
generally follows revaluation when land values have increased

to the point where the fair market value of open land is reason—
ably higher than its use value. Thus, 1in urban areas land has
tended to be classified earlier than in rural jurisdictions.

Any management of forest land is purely voluntary. Mr. Broderick
estimates that less than 10% of such land is now managed.

Use Value Assessments

The assessor in each town determines use value assessment

rates subject to appeal to local boards of tax review and ulti—
mately the courts. In order to aid assessors with the vexing
problem of what constitutes use value, a recommended set of values
was developed by Dr. 1lIrving Fellows, formerly of the University

of Connecticut. For farm land these values are based upon the
capitalization of net gross rentals of various broad classes of
agricultural land. The value of forest land is computed on

the capitalization of the value of the annual growth of timber

on the land. This is done by multiplying the yearly board foot

capitalization rate is a combination of interest and taxes (10.5%

when last figured in 1978). Current use values for forest land,
set in 1978, are $40 an acre in Litchfield and $30 an acre in
the rest of the state. These recommended values are reset every

few years, and a new set is now being developed.
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It must be remembered that these values are only recommended.
Town assessors may derive their own values.

The Conveyance Tax and Its Intent

When PA 490 was enacted in 1963, there was no penalty when an
owner who reaped the benefit of lower assessments subsequently
sold his land for development. In 1972, the General Assembly
established a conveyance tax on the sale of land classified

as farm, forest or open space land under PA 490 (PA 72-152).
This law imposes a tax on land classified under PA 490 if sold
by the owner within a period of ten years from the time the land
was acquired or classified whichever was earlier. The tax is
also applicable if the owner changes the use of the land within
ten years of classification. The tax would be 10% if sold the
first year and decline by 1% a year until no tax would be
collecte 1 following the tenth year. Certain transfers were
excepted including transfers resulting from eminent domain
proceedings, mortgage deeds, tax deeds, and transfers between
immediate family., In addition, if land is sold subject to a
covenant, enforceable by the town, to refrain from selling or
developing the land in a manner 1inconsistent with its classifi—
cation as farm, forest, or open space land for at least eight
years, the seller need not pay the tax.

The brief floor debates in the House and Senate reveal three
reasons for enacting the conveyance tax. Representative Clynes,
floor manager of the bill in the House, felt the tax would serve
as a deserved penalty to people who enjoyed tax shelters on

large tracts of land and subsequently sell it at a profit. Another
House member felt that the tax would add a note of equality among
town taxpayers when those who received an advantage at one time
would eventually have to pay. Finally, it was mentioned in the
Senate that the tax would help restore local revenues which had
been eroded by 490 classified land. The intent of the act

was probably most succinctly put in an article which appeared

in the Connecticut Bar Journal within a year after enactmait of
the conveyance tax: "It appears from the limited legislative
history and from expressions of the Governor on signing the Act
that it was intended to attack the problem of recovering abated
taxes from those landowners who have availed themselves of the
privileges of Public Act 490 and later encouraged the conversion
either through sale or development of the land use farm that
which the Act was intended to encourage and preserve”™ (47 CBJ

332 (1973)).



Page 7 - OLR
July 19, 1982

Criticisms and Issues

Except for enactment of the conveyance tax in 1972, amendments

to PA 490 have been relatively minor. But, despite the lack of
major amendments, many unsettled issues have arisen in the almost
20 years since enactment. What follows is a statement of the
major issues surrounding PA 490, especially the forestland pro—
visions, which may be of interest to the Environment Committee 1in
«.valuating potential changes to the law. These 1issues assume
refinement of existing law, and generally do not question the
validity of use value taxation itself.

1. Management Plan

PA 490 does not require forest land owners to do anything
with their land. As long as it meets the technical require—
ments of the act, land may receive a tax break. This differs
from farmland classification where an assessor must determine
whether or not the land qualifies based on actual farming use,
productivity and gross income. Thus, unlike farmland which,
must be actually farmed, forest land doer, not have to be
actively forested.

Although it may be maintained that the public benefits from
the tax break given to forest landowners through retention

of open land, it has been claimed that the public benefit
would be much greater if such land was required to be managed,
thereby increasing the productivity of privately-held forest
land. It is possible that the tax benefit discourages manage —
ment because higher taxes might encourage owners to harvest
timber to make the land pay for itself. The requirement of

a management plan and active management of differentially
assessed forest land is common in other states. Massachusetts
and New York are among the states with such a requirement.

2. Zoning and Town Plans of Development

Forest and farmland assessed under PA 490 need have no
relation to local zoning or a town plan of development. If
land meets the definition of farm or forest land under the
law, an assessor has no choice but to assess it at use value.
Land which is zoned industrial or commercial, or for which
the town plans a major public work or other development may
be assessed at use value in the same manner as land which

is desired as permanent open space. Critics have contended
that towns not only give up taxes for no reason in these
cases, but that land which the town wishes developed may

be developed less quickly because the owner®s holding costs
are reduced. One example is the J.C. Penney complex along
1-86 1in Manchester where business zoned land that the town
wished to have developed to bolster its tax base was differen—
tially assessed for years until some of it was included in
the Penney development.
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3. Owner®"s Development Plan

PA 490 does not take 1into account a landowners plan for
his property. A landowner who requests a zone change for
purposes of development, submits a plan for subdivision
approval or advertises his property as valuable commercial
or industrial land may still reap the benefits of lower
assessments despite clear intent to develop his land.

4. State Development Plans

Land is placed under PA 490 without regard to the State
Conservation and Development Plan, highway planning or any
other kind of plan.

5. Conveyance Tax

The lack of a penalty was considered by many to be a major
defect of PA 490 as passed in 1963. While the tax enacted

in 1972 has been considered helpful, it has been criticized

for being too small to discourage development because developers
usually plan more than ten years in advance, and rising

real estate values minimize the amount of the disincentive.

The tax has also been faulted because it bears no relation

to the amount of taxes forgone by the town to an individual

owner or on a particular property. Furthermore, the tax may
be imposed upon sale of land, even if the property remains
in an appropriate use. Strengthening of the conveyance tax

has been opposed on the basis that a large number of sales
and conversions would be precipitated prior to the effective
date of the aut.

6. Ownership of PA 490 Land

PA 490 distinguishes between types of land and does not
account for differences in ownership of those lands. Because
land held for farm, forest or open space purposes is believed
to be a public benefit, the nature of the owner 1is considered
irrelevant. Nevertheless, there has been criticism that
wealthy landowners, large corporations, and known developers
hold large tracts of PA 490 land. In fact, some have charged
that the Act encourages development by reducing a major

cost in land speculation through low taxes which allow
developers to hold land longer and reap increasing property
values while permitting them to sell off gradually and receive
the increased value which the parcels sold earlier will cause
those sold later to have. Among large holders of forestland
assessed at use value are Fortune 500 corporations and realty
and construction companies.
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7. Minimum Acreage

Generally, the law now requires a minimum of 25 acres of
forest land in order for a parcel to be differentially assessed.
Some foresters maintain that parcels of ten acres can be
beneficially managed as forest especially in light of recent
price rises for wood products. Although states differ on
this, Massachusetts 1is one which requires only ten acres.

8. EvaV~rdve Data

The lack of any reporting requirement on acreages (except
in the case of forest land which requires a state certifi—
cate) , taxes abated, assessment values and land converted
has made evaluation of the act difficult. Among others,
the Legislative Program Review and Investigations Committee
has favored state agency coordination of data.

DKL:srs
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FROM: Office of Legislative Research
David Keith Leff, Research Attorney

RE: Forest Land Taxation in surrounding States

You have asked for a discussion of features of forest land tax
laws 1n nearby states that may be relevant to potential revi—
sions of Connecticut"s Ilaw.

SUMMARY

Laws of the following states were examined: Massachusetts

(Ann. Laws Mass., Chap. 61); New Jersey (.J. Stat. Ann., Sec.
54:4-23 et. seq.), New Hampshire N.H. Rev. Stat. Ann., Chap.
79-A), New York (N.Y. Real Prop. Tax Law, Sec. 480a); Pennsyl—
vania (PA. Stat. Ann., Sec. 5490.10et. seq.); Rhode Island

(1980 Public Laws, Ch. 252) and Vermont (T. Stat. Ann.,

Chap. 124). These statutes are contrasted with each other and
with Connecticut®s law in areas that may be relevant to revision
of Connecticut®"s Act.

Forest land definitions ranged from the very broad, to those that
are specific or technical. Minimum acreage requirements ranged
from 50 1ir. New York to fivein New Jersey. Management of diffe-
rentally assessed land 1is required in all butPennsylvania and
Connecticut. Unlxke Connecticut, a couple of states define what
constitutes a change in use of forest land. Penalty taxes include
both conveyance type taxes and rollback taxes. Connecticut 1is
unigque 1in applying the tax when land is sold even if an appro—
priate use is maintained. Two states impose heavier taxes for
parcels that are subdivided. Two states abandon, use value as

a preferential assessment method and use a uniform percentage

of fair market value. Massachusetts has a unique provision

which gives municipalities a first refusal purchase option before
the use of differentially assessed land can be changed.
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Forest Land Definition

Under PA 490, the state forester 1is given discretion to determine
whether the quantity of tree growth and the spacing of crees is
sufficient to constitute forest land. New Hampshire similarly
rests a good deal of discretion with the state forester. Pennsyl —
vania®s definition is extremely broad with forest land being

that stocked by forest trees of any size and capable of producing
timber or other wood products.

Some statutes are more technical, like that of Massachusetts
which requires such land to be:

1) at least 16.7% stocked and contain at
least 7.5 square feet of basal area per
acre by forest trees of any size, or

2) formerly have had such tree cover and is
not currently developed for nonforest use,
or

3) be a plantation containing at least 500
trees per acre.

Somestatutes are specific without being technical. In New York,
forest land 1is that which is exclusively devoted to and suitable
for forest crop production through natural regeneration or through
reforestation and i1s stocked with a stand of forest trees suffi—
cient to produce a merchantable forest crop within 30 years of
certification.

Through definition, the land eligible for forest land classifi—
cation can be regulated. Not all land supporting tre”™ need be
given a tax break.

Management of Forest Land

Connecticut does not require that forest land receiving preferen—
tial assessment under PA 490 be managed or have & management plan.
Of the states surveyed, all but Pennsylvania have some require—
ment for management.

In Massachusetts, a forest management plan is a completed form
provided by the state forester and executed by the owner and the
state which establishes a ten-year program of forest management
including intermediate and regeneration cuttings. Any applica—
tion to the local assessor for preferential assessment must be
accompanied by a forest management plan. A property must be
removed from forest land classification unless there is a reappli—
cation every ten years, 1including an updated management plan.

The state forester may remove a parcel or part of a parcel from



Page 3 - OLR
July 22, 1982

classification if the management plan is not followed. He may
also grant applications imposing reasonable terms and conditions.

An owner of an eligible forest land tract in New York applies

to the Department of Environmental Conservation which must
approve a management plan for the tract in question. The plan
must, by law, contain requirements and standards deemed -necessary
by the Department for continuing production of marketable forest
crops, including stocking, cutting and access requirements. To
gualify for reduced assessments, the owner must commit the tract
to forest crop production for ten years under the management
plan, and annually for the next succeeding ten years. Therefore,
in any year, the owner decides to pull out of the program, he is
still- committed to nine more years of the management \*lan. A
parcel may be disqualified if the management plan is rot
followed.

In Vermont, only managed forest land is eligible for preferential
assessment. Managed forest land is that which is activtly managed
for the purpose of growing and harvesting repeated fores™: crops

in accordance with accepted practices. There 1is a presumption
that land 1is under active forest management if at least 50% is:

1) certified as a "tree farm™ under the
American Tree Farm System;

2) 1s certified by the county forester
as conforming with accepted management
practices;

3) has been the subject of a federal cost-
sharing forest improvement program; or

4) conforms to state agency criteria.

In order to receive use value assessment, managed forest land

must be subject to a recorded management plan, signed by the

owner and approved by the state environmental agency, which
provides for continued forest crop production for the next ten
years. An annual renewal requirement similar to New York"s

also exists. Furthermore, 1in order to obtain a use value assess—
ment in any given year, the landowner must file an annual report
of conformance with the management plan signed by the owner and
approved by the state environmental agency.

By definition, forest land qualifying for differential assessment
in Rhode Island must be subject to a management plan. An
application to the state environmental agency for designation of
a parcel as forest land must include a written forest management
plan prepared by a professionally qualified forester in consulta—
tion with the landowner. The plan must include recommended
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management practices. Furthermore, once classification is obtained
the property owner must submit an annual certificate confirming
that the land is still managed as forest land. A state forester
may examine the land during the classificaiton period and may
disqualify it from use value assessment if the plan 1is not being
followed.

New Jersey®"s use value assessment law was originally enacted

to deal with farmland, and assessors included woodland only when
part of a farm unit. OTie of the reasons it is difficult to
gualify forest tracts xs that the law has an income requirement

to insure land receiving a tax break is actively devoted to its
stated use. However, Goerge Lorbeck ofthe New Jersey Division

of Taxation, states that his office hasadvised local assessors
that woodland can be includedso long as there is a forest manage—
ment plan for the tract whichcan project appropriate income over
a reasonable time.

The key elements in mo”t of these statutes 1is that, they require
a management plan prepared bya professional forester, allow
revocation of the tax benefitif the plan is not followed,

and require an annual statement or report that the owner 1is in
fact following the plan.- Furthermore, Massachusetts, Vermont
and New York require the plan look at least ten years into the
future, with Vermont and New York requiringannually that the
land will be managed for the succeedingten years.

Contractual Arrangements

With the passage of California®s Williamson Act in 1965, the con—
cept. of covenants between landowners and the government to main-—
tain land in an undeveloped state for farm or forest purposes

in exchange for reduced property assessments gained widespread
recognition. In the northeast, Pennsylvania has had such a

law almost as long, even though it also has a use value assess—
ment law similar to Connecticut"s that was passed in 1974. Al —
though the penalty for leaving the use value assessment program
could be higher in some instances, unlike Pennsylvania®s contrac—
tual program, the property need not be planned for open space

use and no binding agreement need be made.

Since a strict convenanting procedure would be a marked departure
from the way in which PA 490 has operated it is not discussed
fully here. However, the states of Vermont and New York have
utilized contract methodology in their forest land assessment
laws in a manner which is relevant to Connecticut®"s legislation.
In order to qualify for lower assessments, forest land owners

in New York must commit their tract "to continued forest crop
production” for the next ten years under an approved management
plan. In addition, the commitment must be renewed annually for
the next succeeding ten years. Failure of the owner to make

an annual commitment results in termination of forest land tax
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benefits, although it doesn"t constitute a conversion of the
property for which a penalty tax is due. However, the owner is
still committed to the management plan for the next nine years
and development of the property during this period would

subject the owner to the penalty tax. Vermont®"s law is similar.

ITf a goal of PA 4i"0 and similar tax programs 1is to maintain
land in an undeveloped condition, this contract approach has
several advantages. It requires those who wish to develop
such land to plan years in advance from the time they decide
upon development. It puts the public and local officials on
notice that development is likely for the property thus buying
time for alternative preservation approaches if desired. It
discourages development oy imposing ad valorum taxes for nine
years before development, can take place without penalty.

Massachusetts also has a ten year management plan requirement
although the ten years is not reaffirmed yearly. Completion
of the ten year plan is encouraged by a reduced penalty tax
if the land is converted.

Minimum Acreage

In order to receive use value assessment under Connecticut®s PA
490, a forest land tract must be at least 25 acres. Most other
states also impose minimum acre requirements. Of those surveyed,
New York had the highest requirement with 50 acres. Vermont,
like Connecticut has a 25 acre minimum. Massachusetts, Pennsyl —
vania and Rhode Island require at least ten acres, and New
Jersey five. New Hampshire does not specify any minimum acreage
by statute, but gives a state agency power to establish acreage
requirements.

What Constitutes Change in Use

The change in use of PA 490 land within ten years of acquisition
of txtle subjects the owner to the conveyance tax. However,
there is no definition of change in use. In Vermont, develop—
ment. which constitutes a change in use includes the construction
of any building, road or other structure, or any mining, excava-—
tion or landfill activity. Development also means the subdivi—
sion of a panel of land into two or more parcels, regardless of
whether a change in use actually occurs, where one or more of
the resulting parcels contains less than 25 acres. However,
development does not include the construction, reconstruction,
structural alteration, relocation or enlargement of any building,
road or other structure for farming, logging or forestry purposes.

In New Hampshire, land use 1is considered changed, and the penalty
tax payable, when actual construction begins on the site causing
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physical changes in the earth, such as building a road or
installation of sewer, water, electrical or other utilities

to serve existing or planned residential commercial, industrial,
or institutional buildings. In addition, excavation or grading
of the site for present or future construction of buildings, or
"any other act consistent with the construction of buildings on
the site™ constitutes a change in use. Excavation of gravel,
minerals or topsoil also is a change in use. Similar to Vermont,
roads or buildings for agricultural, recreational, watershed

or forestry purposes are exempt.

The primary difference between the two laws is that New Hampshire
requires actual construction, while in Vermont mere subdivision

of the land may constitute a use change. The Vermont law attempts
to remove the tax benefit as soon as intent to develop is
objectively manifested through the owners attainment of subdivision
approval.

Penalty Taxes

A common attribute of preferential assessment laws is a penalty
tax which 1is imposed when the use of qualified land changes.
Not all these laws have such provisions, and although PA 490
was enacted in 1963, the conveyance tax was not on the books
until 1972. These taxes generally fall into two categories:

1D land use change taxes which are based
on a percentage of the property”"s
fair market value at the time its use
was changed; and

2) roll-back taxes which attempt to recover
some of the property taxes forgone during
a portion of the time which the land
received preferential assessment.

Connecticut has a variation on a land use change tax which is
unusual 1in that it is triggered not only by a change in use, but
by sale of the property whether or not the use 1is changed. The
tax lasts for ten years beginning at 10% of the property"s fair
market value and declining to 1% until, after the tenth year,

there is no tax at all. Rhode Island has a similarly declining
penalty tax which attaches to changes 1in use. The Rhode Island
tax lasts 15 years with a 10% tax in the first six years.
Beginning in the seventh year, the tax declines one percent

until there is no tax beyond 15 years from its time of classifica—
tion. However, with respect solely to farmland on which the owner
has held title and has farmed for five years prior to classifica—
tion, the tax begins at 10% and declines a percentage point each
year until no tax is due beyond the tenth year. No tax 1is
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imposed for mere change of ownership provided the land remains
classified. However, computation of the period the land has
been classified for the purposes of the penalty tax begins anew
when ownership has changed except for inheritance or interfamily
transfers. Vermont and New Hampshire have a flat 10% land use
change tax applied to the full fair market value of the property
at the time 1its use is changed.

Of the states surveyed, Pennsylvania and New Jersey are strictly
rollback taxes, and Massachusetts and New York have some varia-—
tions. Pennsylvania®s tax is equal to the difference between
the taxes actually paid under preferential assessment, and the
taxes which would have been paid at fair market value 1in the
year of change of use and the six years prior plus 6% interest.
However, Pennsylvania also has a penalty provision to discourage
subdivision. An owner is limited to subdividing not more than
two acres yearly and up to a total of ten acres or 10% whichever
is lesser and pay a penalty tax only on the divided portion.

Any additional subdivision would require payment of the penalty
tax on the entire property unless all the parcels qualified

for differential assessment individually. Subdivided parcels
could be used only for farm, forest or residential use during
the period the original parcel was receiving use value assessment.
In New Jersey, the rollback 1is computed on the basis of a total
of three years.

Massachusetts requires forest land to be recertified every ten
years. When land is withdrawn from classification, a penalty

tax is imposed equal to the amount of taxes forgone had the

land been assessed at fair market value since the last certifi—
cation or from the preceding five years, whichever is longer.
Interest is also charged. If withdrawal occurs at the end of

a certification period, credit is given for any taxes paid during
that period. This law thus has a maximum rollback of ten years,
and an incentive for completing a decade of forest management.

New York has two alternative penalty taxes, with the greater
applicable in any given situation. The penalty may be two
times the taxes which would have been levied on the preceding
assessment roll. In the alternative, the taxes may be two and
one-half times the amount of taxes that would have been levied
on the exempt portion of the property"s value for up to ten
years. Six percent compounded interest is also charged.
Unique to the New York law is a provision which doubles the
applicable tax when applied to only a portion of an eligible
tract (ie. a subdivided parcel).

First Refusal Option

A unique provision in the Massachusetts law requires that diffe—
rentially assessed forest land not be sold for, or converted to,
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residential, industrial or commercial use unless the municipality
in which the land is located has been notified. For a period of
60 days following notification, the municipality has, in the

case of an intended sale, a first refusal option, or in the case
of an intended conversion not involving sale, an option to
purchase the land at fair market value determined by an impartial
appraisal. No sale or conversion of the land may be consumated
unless either the option period expires or the landowner has been
notified that the option vill not be exercised.

Yield Taxes

New York and Massachusetts impose a tax called a yield tax on
forest products harvested from certified forest land. In Massa—
chusetts, the tax is 8% of stumpage value. The tax must be

paid whether cutting is for personal or commercial purposes.

New York®"s yield tax is 6% ofstumpage value. However, an owner
may make intermediate noncommercial cuttings prescribed by

the management plan or annually cut five cords for his own

use free of the tax.

Although a tax on cutting may be thought to discourage harvest—
ing, the fact that both these states require management plans
which may call for a certain amount of cutting probably minimizes
any disincentive. Under differential assessment laws, forest
lands are generally assessed on an equal basis. A yield tax may
be an attempt at tax equity by relating the taxes imposed to soil
productivity.

Method of Assessment

Under PA 490, farm, forest and open space land is assessed based
upon its current use without regard toneighborhood uses of a
more intensive nature. This is what ismeant by usevalue
assessment and it is used by most states which differentially
assess forest land. However,, it is not the only wayto assess
such lands. A Connecticut statute that was a precursor to

PA 490 froze forest land assessments for a period of time and
limited the applicable mill rate.

Massachusetts®™ differential assessment law bases property taxes
on 5% of the fair market value of the local rate applicable

to commercial property, but no less than $10 per acre. In

mlew York, forest land assessments are exempt based on the lesser
of 80% of assessed value or a formula which takes into account

a state equalization rate.

DKL:srs
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December, 1978

To: Honorable John N. Dalton, Governor of Virginia
and

The General Assembly of Virginia

I. INTRODUCTION AND BACKGROUND

In 1971, the Virginia General Assembly enacted legislation permitting localities to adopt a
program of special assessments for agricultural, horticultural, forest and open space lands. The
purpose of the program was:

To encourage the preservation and proper use of such real estate in order to assure a readily
available source of agricultural, horticultural and forest products and of open spaces within the
reach of concentrations of population,

To conserve natural resources in forms which will prevent erosion and to protect adequate and
safe water supplies,

To preserve scenic natural beauty and open spaces,

To promote land-use planning and the orderly development of real estate for the accommodation
of an expanding population, and

To promote a balanced economy and ameliorate pressures which force conversion of such real
estate to more intensive uses and which are attributable in part to the assessment of such real
estate at values incompatible with its use and preservation for agricultural, horticultural, forest or
open space purposes.

A rapidly growing population and a reduction in the quantity and quality of real estate devoted
to agricultural, horticultural, forest and open space use, and the benefits that accrue to the
Commonwealth from such land have caused the Commonwealth to adopt certain programs which
will hopefully tend to preserve these types of land. The land use assessment program is one such
program and its goal, as previously mentioned, is to assist and to aid the preservation of such real
estate. Although there are reasons that have contributed to the reduction in these lands, the rapidly
escalating real property tax has been one of the major factors. The intent of the land use
assessment law was to provide for the classification, and permit the assessment and taxation, of such
real estate in a manner that will promote the preservation of the above type of land for the public
benefit. The acceptance and usefulness of land use is demonstrated by the large number of localities
which have adopted land use.



Last year, the House Finance Committee heard considerable testimony concerning possible
abuses of the present law as well as problems in the administration of land use taxation. To further
investigate these areas, the Chairman of the House Finance Committee appointed a subcommittee to
examine Virginia’s Land Use Assessment law and to determine if there are sufficient abuses of the
present law to necessitate modification of its provisions. Moreover, the subcommittee was to
recommend changes in other areas, which would improve the administration of the land use law.

The subcommittee has received testimony and information concerning individual landowners who
have received land use tax benefits for land which was never properly devoted to agricultural,
horticultural, forest, and open space or was heM in the above uses in anticipation of a change in
use. Most of these instances have involved individuals or owners who hold land for speculative
purposes, especially in the fringes of rapidly urbanizing areas, particularly Tidewater and Northern
Virginia. These speculators receive tax preferences even when the five year roll back and 6 percent
interest rate is applied.

The subcommittee has also heard testimony regarding the propriety of granting land use taxes to
10 acre farmettes which qualify for land use but actually constitute a residence rather than a
farming operation.

In order to corroborate the extent of abuses, the subcommittee has heard testimony from a
number of members of SLEAC, including W. H. Forst, State Tax Commissioner; S. Mason Carbaugh,
Secretary of Agriculture; C. M. Pennock, Department of Conservation and Economic Development;
Rob R. Blackmore, Commission on Outdoor Recreation; and Dr. J, Paxton Marshall, VPI & SU. All
of the individuals agreed that there were abuses in land use. However, the question remained as to
what types, of changes were necessary to eliminate the abuses.

To further comprehend the specific problems and concerns of individuals the subcommitee held
a public hearing in Leesburg where an unusually large turnout demonstrated the need for the land
use program in Virginia. The individuals who appeared addressed a number of the alternatives the
subcommittee was considering.

II. POSSIBLE ALTERNATIVES
To eliminate these abuses, the subcommittee has considered a number of alternatives:

1. Increase the present 5 year roll back period to provide aa greater penalty on real estate
which has changed use.

An increase in the roll back would provide greater penalties for those that change use and
therefore impose a greater penalty on speculators. Although this alternative wouh! impose a greater
penalty, the subcommittee notes that this will not eliminate speculators from receiving land use
taxation treatment. The subcommittee has examined the roll back periods in other states and it
appears that Virginia already has one of the longer roll back periods. (There are a few states that
have 10 year roll back periods for specific types of land).

2. Increase the minimum acreage which is necessary to qualify for land use.

The subcommittee has received testimony regarding the minimum acreage that should be
required for application to land use. The subcommittee has also heard testimony concerning
primarily residential parcels of land of 5-10 acres which are also used for growing agricultural
products. Although thic land qualifies for land use, the subcommittee questions whether it should.
However, the subcommittee does acknowledge that there are some viable farm operations which
operate on 5 acres of land, particularly poultry operations.

An additional problem with a set limit of 5 acres is that this criteria must be applied throughout
the diverse localities of the Commonwealth. For example, while a 5 acre farm may be viable in
Augusta, does it constitute a viable farm in Dinwiddie?

3. Require the owner, as a condition for land use taxation, to sign a contract with the local
government to keep the land in a particular use for a specified time period (i.e., ten years).

The subcommittee notes that a limited number of other states have adooted this approach. The



adoption of this alternative would keep land in its intended use. The subcommittee believes that this
requirement, however, would lead to unnecessary conditions on the land owner and would not solve

the problem of abuse. That is, land which qualifies for land use but should not. The subcommittee
believes its recommendations should move in the direction of eliminating abuses, but not
complicating the provisions of land use.

4. Require that land taxed on the basis of use must produce a certain amount of income or that
the owner of the land must derive a certain percentage of his income from u ' land.

Although this alternative appears to have merit at first glance, the subcommittee can foresee
numerous problems. The income amount or percentage would by necessity be arbitrary, while at the
same time a figure that may be appropriate for one area may be unrealistic in another. Moreover,
a speculator who holds land for development could “rent” lard to another party to grow agricultural
crops, for example, and in this way meet the income requirement but still hold the land for
development. The subcommittee feels this approach is impractical for Virginia at the present time.

5. Require a residency requirement for owners of land qualifying for land use.

Adoption of this type of legislation would limit land use taxation only to land that is the owner’s
place of residence (also owner’s spouse, sibling, or parents). This approach would not only eliminate
the majority of abuses but would also eliminate many other parcels of land which otherwise would
qualify. The subcommittee believes that this approach is too restrictive. Moreover, the subcommittee
believes that land use eligibility should be judged by the actual use of the land rather than the

ownership.
6. Stiffen standards for classification of land.

The standards foi classification of real estate devoted to forest use, open space use, and
agricultural and horticultural use are established by the Department of Conservation and Economic
Development, Commission of Outdoor Recreation, and Department of Agriculture and Consumer
Services, respectively. These standards are then used to determine if the land in question falls into

such qualifying use.

The subcommittee has examined, as one alternative, the strengthening of these standards,
particularly the standards for forest use. The subcommittee has heard considerable testimony that
the standards for forest use need to be tightened. The subcommitee applauds the Department of
Conservation and Economic Development for formulating and proposing more meaningful standards
for forest use land. The subcommittee strongly endorses the new standards. (Please see Appendix C
for copy of old standards and new.)

7. Increase the present six percent interest rate that is applied to such roll back taxes.

The 6% interest rate is applied to all roll back taxes so that the locality does not, in fact, grant
a locally subsidized loan to the owner of the land which has changed use. The subcommittee has
heard considerable support for an increase in this interest rate because it is simply too low. It is
substantially below the interest penalties which are applied to other taxes. Moreover, the present
rate is clearly out of line with other interest rates in the money market.

The subcommittee recommends that the interest rate be increased to a more realistic figure.
The subcommittee notes that present law generally provides for up to a 8% interest rate on
delinquent property taxes (8 58-847) and recommends that the interest rate applicable to roll back
taxes be the same interest rate that the locality charges for other delinquent taxes. (Please see
Appendix A for suggested legislation.)

8. Provide that a petition by an owner or his agent for a change in zoning would be deemed to
be a change in use for purposes of land use taxation.

The subcommittee has been concerned about situations where an owner of a parcel of land,
presently under land use, petitions for a change in zoning. This petition for a change in zoning
appears to clearly signal the intention for a change in use. The subcommittee has heard interest and
support for this type of legislation in its public hearing as well as from Secretary Carbaugh and Mr.
Blackmore. The subcommittee has also heard testimony against this recommendation. After



considering both sides, the subcommittee believes that this type of legislation would only solve a
portion of the problem at best. The subcommittee does not recommend the adoption of this type of
legislation at the present time.

9. Provide more flexibility in the land use legislation to account for local variations.

The subcommittee has been concerned with the application of one set of standards to determine
if a particular piece of land qualifies for a use tax category, given the differences among Virginia
localities. The subcommittee notes that the Constitution requires the General Assembly to classify
and define the classes of property. For example, at the present time for agricultural land, five acre
minimum acreage requirement applies to the entire Commonwealth. It appears reasonable that this
number may be correct in certain instances anJ incorrect in others.

The subcommittee’s counsel is of the opinion that perhaps a system could be fashioned that
would allow the General Assembly to define and classify the categories of land, yet allow some
flexibility to reflect the diversity of farming operations throughout the Commonwealth.

One of the problems the subcommittee encountered during its study was that the definition of a
working farm varies by region. Although this area of study was not within® the scope of the
subcommittee, the issue was considered. The subcommittee believes that there is merit in a limited
amount of local flexibility and suggests that an appropriate committee study this area.

Another area that was studied, but not in the original purview of the subcommittee was the
question of linking the land use tax program to the goal of preserving farm land. The subcommittee
acknowledges the fact that the land use program, in. and of itself, cannot preserve farm land, but is
only one part of such a program. The preservation of farm land question should be addresed by the
appropriate committee. This subcommittee has concentrated on tax policy questions.

1. ADMINISTRATIVE MODIFICATIONS

The subcommittee has also examined the administrative procedures of the land use assessment
law. The subcommittee has been concerned with ensuring that the requirements for application be
as simple as possible and not cause an undue burden on the property owner. One recommendation
of the subcommittee is to modify the requirement for an application whenever the use of acreage of
land previously approved changes to exclude a change in acreage which occurs solely as a result of
a conveyance necessitated by governmental action or condemnation of a portion of any land
previously approved for land use taxation. (See Appendix B for the suggested legislation.)

The subcommittee has also examined the reapplication procedures for land wuse. The
subcommittee suggests, to ease the administrative burden on land owners, a reapplication form be
included with, or as part of, the tax ticket (notice) that is sent annually to the owner. This would
eliminate the land owner having to make a separate reapplication in those localities which require
an annual reapplication.

The subcommittee suggests that the attached legislation (see Appendix A and B) be introduced in
the 1979 Session of the General Assembly to implement these recommendations.

Respectfully submitted,

David G. Brickley, Chairman *1
Lewis W. Parker, Jr.

Warren G. Stambaugh

George P. Beard, Jr.

*1 Please note supplemental concurring statement.
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STATEMENT OF DAVID G. BRICKLEY

I commend the Land Use Subcommittee members for their
excellent wo:.:, support and long hours, and fully approve of
the recommendations offered. However, | believe that certain
changes should be made in the law when an owner or his agent
petitions for a change 1in zoning. The subcommittee was
divided on the question of whether a change 1in zoning con—
stitutes a change in use. Presently it does not. However,
as the purpose of the land use program was to preserve agri—
cultural, horticultural, forest products and open space it
must be considered that a change 1in zoning signals the

intention to change the use of the land. IfT the use is
changed, the question follows as to whether the land should
continue to be eligible for special assessment. In light

of the difference of opinion on this matter, |1 would suggest

that as a compromise, when a change in zoning occurs on Jland
currently under land use assessment, then the roll back
period be increased to ten years rather than the present

five years. This would serve to increase the penalty on
real estate when the owner has every intention of developing
the land. However, 1if the real estate was not developed

until many years later, or for that matter, never developed,
the property owner would also be protected.

David G. Brickley



APPENDIX A

A BILL to amend and reenact § 58-769.10 of the Code of Virginia, relating to interest rate applicable
to roll-back taxes.

Be it enacted by the General Assembly of Virginia:
I. That § 58-769.10 of the Code ofVirginia is amended and reenacted as follows:

§ 58-769.10. Change in use of real estate assessed under ordinance; roll-back taxes.-When real
estate qualifies for assessment and taxation on the basis of use under an ordinance adopted pursuant
to this article, and the use by which it qualified changes, to a nonqualifying use, it shall be subject
to additional taxes, hereinafter referred to as roll-back taxes, in an amount equal to the amount, if
any, by which the taxes paid or payable on the b:sis of the valuation, assessment and taxation
under such ordinance were exceeded by the taxes that would have been paid or payable on the
basis of the valuation, assessment or taxation of other real estate in the taxing locality in the year
of the change and in each of the five years immediately preceding the year of the change, plus
simple interest on such roll-back taxes at the rate ef six per eeatem per annum sarre interest rate
applicable to delingquent taxes in such locality, pursuant to § 58-847 or § 58-964 If |n the taxyeal’
in which the change of use occurs, the real estate was not valued, assessed and taxed under such
ordinance, the real estate shall be subject to roll-back taxes for such of the five years immediately
preceding in which the real estate was valued, assessed and taxed under such ordinance.

In determining roll-back taxes chargeable on real estate which has changed inuse,the treasurer
shall extend the real estate tax rates for the current and next preceding fiveyears, or such lesser
number of years as the property may have been taxed on its use value, upon the difference
between the value determined under § 58-769.9 (d) and the use value determined under § 58-769.9
(&) for each such year.

Liability to the roll-back taxes shall attach when a change in use occurs but not when a change
in ownership of the title takes placeif the new owner continues the real estate in the use for which
it is classified under the conditions prescribed in this article and in the ordinance. The owner of
any real estate liable for roll-back taxes shall, within sixty days following a change in use, report
such change to the commissioner of the revenue or other assessing officer on such forms as may be
prescribed. The commissioner shall forthwith determine and assess the roll-back tax, which shall be
assessed against and paid by the owner of the property at the time the change in use which no
longer qualifies occurs and shall be paid to the treasurer within thirty days of the assessment.



APPENDIX B

A BILL to amend and reenact § 58-769.8 of the Code of Virginia, relating to application by property
owners for special use assessment.

Be it enacted by the General Assembly of Virginia:
1. That § 58-769.8 of the Code of Virginia is amended and reenacted as follows:

§ 58-769.8. Application by property owners for assessment, etc., under ordinance; continuation of
assessment, etc.-Property owners must submit an application for taxation on the basis of a use
assessment to the local assessing officer at least sixty days preceding the tax year for which such
taxation is sought; provided, however, that in any year in which a general reassessment is being
made the property owner may submit such application until thirty days have elapsed after his notice
0i increase in assessment is mailed in accordance with § 58-792.01, or sixty days preceding the tax
year, whichever is later; provided, however, in any locality which has adopted a fiscal tax year
under 858-851.6 but continues to assess as of January one, such application must be submitted for
any year at least sixty days preceding the effective date of the assessment for such year; provided
further, that in Franklin County, such application shall be filed for the year nineteen hundred
seventy-eigl.; within thirty days of adoption of an ordinance hereunder. The governing body, by
ordinance, may permit applications to be filed within no more than sixty days after the filing
deadline specified herein, upon the payment of a late filing fee to be established by the governing
body. An individual who is owner of an undivided interest in a parcel may apply on behalf of
himself and the other owners of such parcel upon submitting an affidavit that such other owners are
minors or cannot be located. An application shall be submitted whenever the use. or acreage of such
|aﬂd preVIOUS|y approved Changes y except when a change in acreage occurs solely as a result of a

conveyance necessitated by governm ental action or condem nation o f a portion o f any land

previously approvea for taxation on the b asis of wuse assessm ent pr0V|ded, hOWeVer, that the
governing body of any county, city or town may require any such property owner to revalidate
annually with such locality, on or before the date on which the last installment of property tax prior
to the effective date of the assessment is due, on forms prepared by the locality, any applications
previously approved. The governing body may also provide for late filing of revalidation forms on or
before the effective date of the assessment, on payment of a late filing fee. Forms shall be
prepared by the State Tax Commissioner and supplied to the locality for use of the applicants and
applications shall be submitted on such forms. An application fee may be required to accompany all
such applications.

The local assessing officer shall prepare and transmit to the clerk a list of all applications filed
and approved hereunder and the clerk shall index the names in a book entitled "Land Use Tax
Assessment Book” and file said application in the clerk’s office. The local governing body shall
beginning July one, nineteen hundred seventy-three, compensate the clerk at the rate of one uo’lar
per application filed and indexed, notwithstanding any limitation provided in § 14.1-143 or any other
section of the Code of Virginia.

In the event of a material misstatement of facts in the application or a material change in such
facts prior to the date of assessment, such application for taxation based on use assessment granted
thereunder shall be void and the tax for such year extended on the basis of value determined under

§ 58-769.9 (d).

Continuation of valuation, assessment and taxation under an ordinance adopted pursuant to this
article shall depend on continuance of the real estate in the use for which classification is granted
and compliance with the other requirements of this article and the ordinance and not upon
continuance in the same owner of title to the land.

2. That the provisions of this act shall be effective for all tax years beginning on and after January
one, nineteen hundred seventy-seven.



(Old Standards)

APPENDIX C

STANDARDS FCR CLASSIFICATION OF A FOREST AREA
(LAND USE TAX ACT - Title 58, Chapter 15, Section 58-769.4 through 58-769.16)

A. STANDARDS

PRODUCTIVE FOREST LAND - is real estate devoted to forest use which has
existent on it, and well distributed, commercially valuable trees of any size
sufficient to compose at least 10% normal stocking of forest trees, or formerly
having such tree cover, and not currently developed for non-forest use. It
must be growing a forest crop or be capable of growing a forest crop of industrial
wood, and such crop must be accessable for harvesting.

NON-PRODUCTIVE FOREST LAND - is land devoted to forest use but which is
not capable of growing a crop of industrial wood because of inaccessibility on
adverse site conditions such as steep outcrops of rock and shallow soil on steep
mountain sides, excessive steepness, heavily eroded areas, coastal beach sand,
tidal marsh and other conditions which prohibits the growth and harvesting of
a crop of trees suitable for commercial industrial use.

TREE - is a single woody stem of a species presently or prospectively
suitable for commercial industrial wood products.

STOCKING - is the number of trees 3 inches and larger in diameterbreast
high (d.b.h. - at a point on the tree trunk outside bark 4n feet fromground
level) required to equal a total basal area (area in square feet of a cross
section of the tree at d.b.h.) of 75 square feet per acre, or where such trees
are not present, there shall be present tree seedlings, or tree seedlings and
trees in any combination sufficient to meet the 10% stocking .set forth in the
following Table.

Minimum Number of Trees or Combination Thereof to Determine
7.5 Square Feet of Tree Basal Area or 10 Percent stocking
Require to be Classified as Forest Land

D.B.H. in 2" Basal Area

D.B.H. Range Classes Per Tree permAcre Per 1/5 Acre Per 1/10
up to 2.9" Seedlings 100 20 10
3.0 - 4.9" ... 0.1257 ......... 59 .. -..-.. 12 Ll 6
5.0 - 6.9" 6 0.1964 38 8 4
7.0 - 8.9" ... 0.3404 ......... 22 . eeeees 4 . 2
9.0 - 10.9" 10 0.5346 14 3 1

11.0 - 12.9" ... 0.7466 ......... 10 .. ...... 2 1

13.0 - 14.9" 14 0.0690 1

15.0"+ 1.4845 ... ......

Note:

(@) Area 1/5 acre: circle., diameter 105"4", square 93"41 per side

(b) Area 1/10 acre: circle, diameter 74.6"; square 66"

(c) Number of seedlings present may qualify on a percentage basis;
Example, 20 seedlings would be equivalent of 1.5 sq. feet of
basal area (20% x 7.5 = 1.5)

10



APPENDIX C (con't.)

B. PRODUCTIVE EARNING PCWER
land productive earning power will be determined by soil series

The forest
The base species

classification and current market prices for each county.

will be selected according to the major forest type of greatest economic value

in the county.

The annual productive earning power will be computed by discounting the per
acre gross dollar value of tree growth to the time of stand establishment using
interest. The cost of establishing the stand will then

a 6% compound rate of
crop above and beyond the 6%

be subtracted, leaving a net worth of the timber

compound interest allowance for the cost of establishment.

Prepared By: VIRGINIA DIVISION OF FORESTRY
June 1, 1973



(New Standards)
APPENDIX C

STANDARDS FOR CLASSIFICATION OF A FOREST AREA
(LAND USE TAX ACT - Title 58, Chapter 15, Section 58-769.4 through 58-769.16)

A.  STANDARDS

PRODUCTIVE FOREST LAND - is real estate devoted to forest use which has
existent on it, and well distributed, commercially valuable trees of any size
sufficient to compose at least 40% normal stocking of forest trees, or formerly
having such tree cover, and not currently developed for non-forest use. It
must be growing a commercial forest crop that is accessible for harvesting.

NON-PRODUCTIVE FOREST LAND - is land devoted to forest use but which is
not ca; -hie of growing a crop of industrial wood because of inaccessibility on
adverse site conditions such as steep outcrops of rock and shallow soil on
steep mountain sides, excessive steepness, heavily eroded areas, coastal beach
sand, tidal marsh and other conditions which prohibits the growth and harvesting
of a crop of trees suitable for commercial industrial use.

TREE - is a single woody stem of a species presently or prospectively
suitable for commercial industrial wood products.

STOCKING - is the number of trees 3 inches and larger in diameter breast
high (d.b.h. - at a point on the tree trunk outside bark 4b feet from ground
level) required to equal a total basal area (area in square fee+ of a cross
section of the tree at d.b.h.) of 75 square feet per acre, or. where such trees
are not present, there shall be present tree seedlings, or tree seedlings and
trees in any combination sufficient to meet the 40% stocking set forth in the

following Table.

Minimum Number of Trees or Combination Thereof to Determine
30 Square Feet of Tree Basal Area or 40 Percent Stocking
Require to be Classified as Forest Land

D.B.H. in 2" Basal Area

D.B.H. Range Classes Per Tree Per Acre Per 1/5 Acre Per 1/10 Acre
up to 2.9" Seedlings 400 80 40

3.0 - 4.9 _. 4 ... 0.0873 ... 344 69 34

5.0 - 6.9" .. 6 ... 0.1964 ... 153 31 15

7.0 - 8.9" _. 8 ... 0.3491 - 86 17 9

9.0 - 10.9" .. 10 ... 0.5454 __. 55 11 6

11.0 - 12.9" ._. 12 ... 0.7854 __. 38 8 4

13.0 - 14.9" .. 14 ... 1.0690 ... 28 6 3
15.0"+ - - 16+ .- 1.3963 ... 21 4 2

NOTE: (@ Area 1/5 acre: circle, diameter 105%4"; square 93%4" per side
() Area 1/10 acre: circle, diameter 74"6"; square 66"
(©) Number of seedlings present may qualify on a percentage basis;
Example, 100 seedlings would be equivalent of 7.5 sq. feet of
basal area (25% x 30 = 7.5)



APPENDIX C (con't.)

B. PRODUCTIVE EARNING POWER

The forest land productive earning power will be determined by soil series
classification and current market prices for each county. The base species
will be selected according to the major forest type of greatest economic value
in the county.

The annual productive earning power will be computed by converting the
estimated acre volume yields for a rotation to dollar yields. The cost for
land management and stand establishment is then subtracted from the gross
income, leaving a net worth for the timber crop. The forest use value is
then calculated by dividing the net worth by a determined capitalization rate.

Prepared By: VIRGINIA DIVISION OF FORESTRY
July 1978
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Appendix C. Provisions tor Assessment of Property for Agricultural, Open Space, end Associated Benefited Uses by States:
1981 and Subsequent Periods

Provision affecting assessed
State value applicable to Remarks
explicitly benefited usee

Alabama. ..o v Deferred taxation ... Applies to class |1l property only (agricultursl, forest, historic, and single-family,
owner-occupied properties). Owner must request benefited use assessment. Deferred tax
activates if conversion to nonqualifying use occurs within 2 years of property sale.
Such tax is based on greater of aalea price, or appraised market value as of October 1
in each of 3 years succeeding conversion date.

AlasKa ... Deferred taxation........ Upon application, farmlands may be assessed at full and true value for farm use.
Deferred tax Is an amount equal to the additional tax at the current mill levy together
with 8 percent interest for the preceding 7 years.

ATiZONA. e Uae value assessment only......... Land used for sgrlcultural purposes valued via the income approsch (capitalized average
annual net cash rental) without allowance for urban or other nonagrlcultural market
Influences. Such rental (excluding real property and sales taxes) determined through
typical arm's length rental agreements for the preceding 5 years for comparable agri-
cultural land.

Arkansas..® . . o Use value asaessnent only...... Current use provision applies to agricultural, farm, or timber use land; application
required. Effective March 28, 1981, such lands will be valued on the basis of pro-

ductivity of soil.

California....cn Use value assessment only......... Numerous provisions including: Land zoned for single-family homes or agricultural pur-
poses on which is situated owner-occupied single-family dwelling valued no greater than
value of Its use an a site for such dwelling. Nonprofit golf courses of 10 or more
seres valued for that use, plus any mines or minerals. Tinberland valued on basis of
"approximate grade values" plus value attributable to any compatible uses of land.

Contracts and agreementS........... Historical property under agreement of at least 20 years valued using capitalization of
income method. Open space land dedicated to various uses (e.g., agricultural, wet-
lands, recrearion, wild life habitats, tinberland preserves, historical, or cultural
purposes) under an enforceable restriction valued using specified methods; restriction
generally for minimum 10-year period. Cancellation of contract or rezoning of timber-
land preserve may result in deterred taxes or tax recoupment fee.

Col0rado. . Use value assessment only........ Agricultural land (exclusive of building improvements) valued on basis of earning or

productive capacity during reasonable period, capitalized at 11.3 percent.

Connecticut. Use value assessment only (some- Application required for classification as farm, forest, or open space land. Additional
times classified as deferred conveyance tax imposed if land sold or use changed within 10 years of (1) classifica-
taxation, because of conveyance tion in case of open space or (2) initial acquisition or classification in case of farm
tax cited). and forest lands. Tax ranges, on sale or change of use, from 10 percent of sales price

in first year, to 1 percent in 10th year; exeaptlons provided.

Land of not less than 5 acres, used for sgrlcultural, horticultural, or forest purposes
for 2 previous years, valued on the basis of auch use; $500 minimum sales and applies*
tlon required. Agricultural uae land changed to nonagrlcultural uses subject to "roll-
back taxes" equal to deferred taxea for up to 5 preceding years. Effective July 11,
1983, eligibility chsnged to 10 seres minimum and/or annual agricultural Income of
$10,000.

Delaware Deferred taxation...

Current uae assessment is available for designated historic buildings if such assessment
is less than market value. Ownera may enter into agreements of at least 20 years for
continued maintenance in return for tax relief. Provides for recovery of back taxea
with interest if conditions not fulfilled.

District of Columbia.... Contracts and agreement * ...........

assessment only..... Upon application, land nay La classified as agricultural land (including forestry) and
assessed solely on the basis of its agricultural use. Contiguous urban development or
a aales price three or more times an agricultural use assessed value creates presump-
tion that land is not used primarily for bona fide agricultural purposes.

Florida Use value

Contracts and agreements........... Owners of environmentally endangered lands, or lands used for outdoor recreational or
parks purposes may convey their development rights to the county or an internal im-
provement trust fund in return for assessments incorporating auch uae and lack of
development rights. Deferred taxea Include tax differential plue 6 percent interest

per year.

Georgia.. . Contracts and agreements......... Effective April 8, 1983, property devoted to bona fide agricultural purposes (excluding

residence value) la eligible for preferential assessment. Covenant for agricultural
use must be for minimum of 10 years. Graduated penalties, plus interest, are specified
for premature termination of agreement.

Applies to land classified and used for agriculture. If owner requests certain zoning
changes, or subdivides to parcels of 5 acres or less, owner becomes liable for deferred
tax on difference between taxes paid and taxes due on higher use assessed value, plus
annual 10 percent penalty. Tax due within 60 days of conversion, unless owner dedi-
cates land within | year of conversion.

Hawaii Deferred taxation ...

See footnotes at end of table.
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Provision affecting assessed
State value applicable co
explicitly benefited uses

Hawaii--Con. Contracts and agreementS.....c......
1daho . Use vnlue assessment only........
TN 0is ..ot Use value assessment only ...

Deferred taxation ...

Special note ..........t i

Indiana. ., (Jse value assessment only........

Deferred taxation ...

TOW @i o Uae value assessment only ...
Kansas. ... o Deferred taxation........ns
Kentucky oo Deferred taxation ...
Louisiana........ F e Contracts and agreementS...........
Maine. ... Deferred taxation.........
Maryland ... oo Deferred taxation ... ...

See footnotes ac end of cable.

APPENDIX C-Continusd

Remarks

Applies to land dedicated co agricultural or ranching use in agricultural! rural, coa-
servaclon,or urban districts, for a minimum of 10 or 20 years. Assessment is on basis
of such use, or 50 percent thereof if land is within agricultural district. Pailure
co observe restrictions means tax liability for tax differential plus penalty of 10
percent per year. Other provisions relate to land dedicated to golf courses, single-
family, owner-occupied residential use, and co land classified as "wasteland,” all
assessed on basis of such uses.

Land devoted co agriculture per specified criteria may be classified as agricultural
property; this excludes land used for pleasure or available as part of a platted sub-
division. Upon application, lands having no commercial timber but suitable for refor-
estation assessed at $1 per acre. Owner-occupied residential property in area zoned
for ocher usea is assessed on basis of residential use only.

Upon application, land used for single-family residence, meeting specified conditions,
and located in National Historic D istrict or municipal landmark area assessed at 1979
valuation, effective January 1, 1981; local option co participate. Upon application,
historic property with certificate of rehabilitation assessed no more than at prereno-
vatlon value for an 8-year period; local option.

Upon application, real property used for farming or agricultural purposes and ac least
10 acres in size, valued on basis of such use but no more than value as single-family
residential real property. Two standards are available for qualification as agricul-
tural for benefited use assessment. If use changes to something not qualifying, there
is deferred tax on difference between benefited use value and conventional assessed
value, for 3 preceding years, plus 5 percent interest. Upon application, land used for
open space or for airports In 3 previous years is assessed on basis of such use. Same
deferred tax as above when use changes.

At least for 1981 assessed values, the homestead part of a farm, namely the home and its
surrounding site, was not subject co benefited use assessment but was subject co the
applicable county multiplier. Remaining parts of the property Involved were eligible
for benefited use assessment. See section 20-g and 20-e of the Illinois Revenue Act,
as amended.

Land is assessed as agricultural land as long as it la devoted co such use.

Upon application, forest land of at loast 10 acres with no dwelling is assessed at 31
per acre. Deferred tax provision applies to the lesser of (1) tax differential or

(2) "withdrawal” assessment minus initial assessment augmented by any increase due co
construction of ditch or levee. Upon application, land used as wildlife habitats of at
least 15 acres with no dwelling assessed at $1 per acre; similar deferred tax provi-
sion.

Productivity and net earning capacity constitute the valuation basis for agricultural
lands, except chat dwellings on agricultural realty arc assessed on a market value
baois, effective with 1961 assessments. Forest reservations of at least 2 acres ere
assessed at $16*82 per aCre; fruit tree reservations of 1 co 10 acres assessed at same
rate but for an 8-year period.

Agricultural land may be assessed on the basis of actual or potential agricultural in-
come or productivity. Recoupment of tax differential is possible if qualifying use
ends.

Upon application, agricultural or horticultural lands (excluding residences) meeting
minimum acreage and specified gross income levels in 3 of 5 preceding years, nay be
assessed according to the land's value for agricultural or horticultural use. Upon
change in use, deferred taxes for current year and preceding 2 cox years become due.

Agricultural, horticultural, marsh, or timber lands meeting specified conditions may be
assessed on basis of use value. Sales price four times land use value assessment
creates presumption that land no longer is used for such purposes. Buildings of his-
torical architectural importance nay be similarly valued on a use basis.

Upon application, cropland, farmland (any tract or tracts of at least 10 contiguous
acres), farm woodland, open space land, orchard land, and pastureland may be valued on
current use value for agricultural or open space purposes. A change co nonqualifying
use activates a deferred cox, in Che year of disqualification, on the difference be-
tween benefited use and conventional valuation, plus a penalty. In addition, forest
products assessed on basis of potential productivity (“tree grouch tax"), Deferred tax
is based on which of 2 specified methods produces the greater liability (5-year period
involved).

Land actively devoted to farm or agricultural uses, and marshland are assessed on basis
of such uses. Subdivided parcels under certain conditions are not disqualified from
agricultural use assessment. Conversion to nonqualify!' g use subjects land co a devel-
opment tax equal to 10 percent of the difference between the agricultural and nonagri-
cultural use assessments. (Development tax on farmland rezoned for nonfann uses was

replaced by an agricultural tronsfer tax, effective July I, 1981.) Upon application,
land designated for development in accordance with governmentslly approved plans is
assessed as agricultural use land. If rezoned to other uses, deferred tax activates on

difference between benefited use assessment and full cash value assessment, but will
not exceed 10 percent of "full cash value" assessment.



State

Maryland--Con.

M assachusetts........

Michigan.........

Minnesota...........

M iSSiSSIPPi..

Miaaourl..... .

MonCana.......cccoevennnee

Nebraska......cco...

Nevada......oene

New Hampshire........

New Jersey .......

New Mexico.....ccoeue.

New YorK...enns

See footnotes

Provision affecting aaseaaed
value applicable co
explicitly benefited uses

Contracts and agreements.........

Contracts and agreementS............
Uae value assessment only.........

Contracts and agreements...........

................. Deferred taxation ...

Use value assessment only ........

Use value assessment only.........

Deferred taxation.

Use value assessment only........

oo, Deferred taxation..

Deferred taxation ...

Use value assessment only..........

Deferred taxation ...

Contracts and agreementsS............

Use value assessment only.........

Deferred taxation ...

Use value assessment only.........

Use value assessment only........

Deferred taxation ... .

at end of table.
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APPENDIX C-Contlnu*d

Remarks

Easements to a government or to Che Nature Conservancy under agreement to preserve its
natural open character are valued on basis which includes such limitations. Lands of
at least 50 acres actively devoted to use as country club, subject to other specified
qualifying conditions, for period not 'ess than 10 years, are assessed on basis of si.ch
use. Deferred tax activates on difference between benefited use ana full value assess-
ment (for up to 10 years) upon sale or failure to meet conditions.

Local option permits assessment of agricultural or horticultural lands based upon such
use. Land oust be at least 5 acres and have been in benefited use category for 2 imme-
diately preceding years, application required. Conveyance tax is levied if land sold
for other than benefited use within 10 years; if land is disqualified from benefited
use assessment, rollback taxes are levied. Under specified conditions, city or town
hss limited right of first refusal when such property is offered for sale. Upon appli-
cation, recreational Isnd of 5 or core acres is assessed on basis of such use up to 25
percent of its fair cash value. Similar conveyance and rollback taxes and first re-
fusal rights are provided.

Specified provisions apply to land under conservation restrictions.
Upon application, private forest reservations are assessed at no more than $1 per acre.

Specified farmland or open space development rights agreements are available with mini-
mum 10-year term; law prei :lbes attachment of lien when agreements terminate.

Upon application, qualifying agricultural realty of more than 10 acres and qualifying
realty devoted to recreational uses of core than 5 acres may be assessed on a use
basis. Effective July 1, 1983, tillable agricultural land is assessed ac lesser of
market value or capitalization of free market gross rental race at 5.6 percent. De-
ferred taxes, without interest, are payable for prior 3 years in case of agricultural
land and for prior 7 years for recreational land.

Effective July 1, 1983, land used for agricultural purposes is appraised according to
its current use.

Available to agricultural or horticultural land in audh use for 5 preceding years, with
average annual gross sales of $2,500; application required.

Upon application, forest croplands of at least 40 acres, with value not exceeding $125
per acre, are assessed at $3 per acre. Deferred tax provision Includes interest pen-

alty.

Specified conditions must be met regarding use, size, and income; application la re-
quired. Rollback tax provision was repealed sb of March 31, 1981. It provided for
deferred taxes for up to the 4 preceding years of use value assessment.

Land zoned for agricultural use and uced exclusively for agricultural purposes may be
assessed on basis of auch uae; application is required. |If eligibility ends, deferred
tax applies to any difference, botween use and market-oriented values, for up to 5
years, plus applicable interest at 6 percent.

Applies to agricultural or open space land meeting specified conditions; application
required. Deferred tax provision (including penalty) may relate co back years, up
to 84 months prior to change in use.

Upon application, owner-occupied residences in industrial or commercial zones are
assessed on basis of current use.

Qualifying open space (farmland, forest land, wetland, recreation land, flood plain
land, or wild land) nay be assessed based on current use values established by current
use advisory board; application is required. A land use change tax is levied at the
race of 10 percent of the full and true value of the land changed co other than open

space use.

Benefited assessment may also be obtained for qualifying land if owner grants discre-
tionary easement co city or town for minimum 10-year term. Release occurs only for
cases of extreme personal hardship with penalties specified.

Owner-occupied residences in area previously zoned for such use but rezoned to commer-
cial or industrial ures arc assessed as residential property.

Agricultural or horticultural land of 5 or more acres meeting minimum sales criteria and
in such use for 2 preceding years may be aoseaaed based on such use; application is re-
quired. Rollback provision may Include up co 2 years of deferred taxes.

Land primarily for agricultural purposes may be assessed on basis of productive capac-
ity; application is required.

Assessment of forest and reforested lands of 15 or more acres limited to value of simi-
lar lands without substantial forest growth; application is required. Six percent tax
on atunpage value la levied upon withdrawal of land from benefited use.

Land of 10 or more acres in an agricultural district and generating $10,000 or more
from agricultural products may be entitled to an agricultural assessment. Change to
nonqualifying use activates deferred taxes for 5 preceding years.
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State

North Dakota.........

Oregon.

Pennsylvania.

Rhode Island.

Sourh Carolina.

SouCh Dakota.

Texas.

Vermont.

Provision affecting assessed
value applicable to
explicitly benefited uses

Deferred taxation.

See renarka.

Deferred taxation.

Concraccs and agreements.

Deferred caxaclon.

Concraccs and agreeaencs.

Deferred caxaclon.

Deferred caxatlon.

Use value assessment only.

Deferred caxaclon.

Deferred caxaclon.

Concraccs and agreements.

Deferred caxaclon.

Use value assessment only.

See footnotes at end of cable.
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APPENOIX C-Coniinued

Remarks
Applies to agrlcultu: horticultural parcels of 10 seres or cure; gross income from
products grown Cher*.. jc average $1,000 or more annually for 3 preceding years.

Qualifying foreat laud asc be at least 20 acres In size; application is required.
Deferred taxes are payable upon change In uae and may relate back to 3 preceding yeara
plus interest.

Land classified as agricultural prior to annexation Is retained In that clasaificatlon
until use changes. Value must be uniform with chat of adjoining agricultural land not
annexed. Effective for tax yeara beginning January 1, 1983, land platted and assessed
as agricultural land before March 30, 1981, Is valued on basis of such use (until
changed), whether or not within corporate limits.

Requirements for agricultural use assessment Include: specified minimum sizes; agricul-
tural use for 3 preceding years; and application. Deferred Caxatlon may relace hack Co
4 preceding years of use assessment.

Unique situation, applies Co more chan agricultural land: Scate Constitution (article

X' scatea chat "no real property shall be assessed . . ¢ ac a value greater chan .
;ta fair cash value foe Che highest and besc use for which such property vas actually
used, or vas previously classified fcr use." (Emphasis added.)

Agricultural land may be assessed on basis of use; specific provisions, requirements,
and deferred taxes vary according to whether land is located In farm use zone" or out-
side such zone9 but exclusively devoted to agricultural uae. Application may be re-
quired. Deferred caxatlon does not apply when use changes co forest uae or when
unzoned farmland Is subsequently Included In a farm use zone. Upon application, open
space Is assesses on basis of benefited open space land use. Deferred tax provisions
activate on a change to nonqualifying use, plus Interest. Single-family residence
used for such purpose for 3 preceding years in ares zoned for Industrial, commercial,
or mulcifamlly residential uses Is assessed on basis of residential only. Dis-
qualification results In additional tax of up to 10 times vhac deferred laxes would
be for the immediately preceding year. Anpplication is required.

For 15-ycar period, historic property is assessed at "true cash value" ac time of appli-
cation. Change in classification results In additional taxes equal to up to 13 times
the amount of deferred taxes for the Immediately preceding year.

Upon application, qualifying agricultural land, agricultural reserve, and/ov forest
reserve may be given preferential use assessments. Requirements Include 10-acre mini-
mum size for agricultural land, an anticipated annual gross income of $2,000, and 3
preceding years of benefited use. Rollback taxes may extend for up to 7 previous tax
years, and Include 6 percent Interest.

Counties may covenant with owners of land In farm, forest, water Qupply, or cpen space
use. Assessment reflects fair market value of land so restricted. Such agreements
may be negotiated to conform with more recent provisions of preferential use assessment
described above.

Applies to farm, forest, or open space land; application Is required. Effective May 15,
1980, change in use results in "land use change tax" ranging from 10 to 0 percent of
fair market value, depending on length of clasaificatlon.

Qualifying agricultural real property used for agricultural purposes or for growing
timber is assessed at specified percentages of fair market value for such purposes;
application Is required. Rollback provision may include deferred taxes for current
year and imediatoly preceding 5 years.

Land devoted exclusively co agricultural use for 5 preceding years and generating mini-
mum sales of $2,300 in 3 of chose years shall be classified and taxed as agricultural
land without regard to its zoning clasaificatlon.

Quallfylug lands Include agricultural (at least 15 acres), forest (at least 15 acres),
and open space (at least 3 acres); application Is required. Rollback taxes extend for
up to 3 years for agricultural and forest lands and up to 5 years for open space lands.
Special provision Is made for assessment of lands with open space easements.

Upon application, land owned uy natural persona and used for agricultural purposes for

the 3 years Immediately preceding may be assessed based on such use. Qualified "open

space” land (including clmberland and land devoted principally to agricultural use for
5 of preceding 7 years) is valued on basia of productive capacity; application is re-

quired. Rollback provision for agricultural land may relate back to 3 preceding years,
plus interest; for open space land, 5 preceding years, plus 7 percent interest.

Lands restricted to recreation, park, open space, or airport may be assessed based upon
such use; land must be at least 5 acres In size and restriction must be for a minimum
of 10 years. |If there is a change co nonqualifying use, a deferred tax activates on
difference between benefited use assessed value and market value, for 5 years, plus
interest at 7 percent annually.

Land actively devoted to agricultural use (25 acres or more in size, or If leas, pro-
viding annual gross Income from farm crops of $2,000 in 1 of 2, or 3 of 5 preceding
years) may be assessed based upon such use if of at least 5 contiguous acres, gener-
ating requisite Income from such use for required time; application is required.
Waivers of acreage and income limitations are possible. Rollback taxes may extend up
co 5 years of benefited use.

Orchard lands are assessed on basis of similar land used for general agricultural,
purposes.



APPENDIX C-Contlnu#d V

Provision affocclng assassed
State value applicable to Remarks
explicitly benefited uses <

Vermont—Continued Deferred taXation ... o Agricultural land and managed forest Innd mseting specified criteria are eligible for

1@ value appraisal. Upon development, land use change tax la levied in the aa/junt of
percent of the full fair market value of the changed land determined without regard
to the uae value appraisal. Lend may be withdrawn from use valua assessment and pay-

ment of land use change tax deferred until development occurs.

A municipal corporation may enter into contracts with owners of agricultural, forest
land, industrial or comaercial real and personal property for up to a 10-year period
for the purpose of fixing and maintaining the valuation of auch property on tho grand
list; contracts may aleo be made for fixed rates, fixed annual amounts, or fixed per-
centages of the annual tax. Municipal4ty may also negotiate "tax stabilization con-
tractu” with owners of farmland or furest land of at least 25 acres. Deferred taxea
covering prior 3 years are due upon conversion to noncontractual uaea.

Contracts and agreementsS........

Any county, city, or town which has adopted a land use plan may by ordinance provide for
the uae value assessment of real eatate used for agricultural, horticultural, forest,
or open space purposes. Minimum size is 5 acres “except for forest land which must be
at least 20 teres), end application ia required. Real estate in agricultural or forest
districts, with or without land use plan, Is also eligible. Rollbsck tax provision
Includes current year and up to 5 immediately preceding years, plus Interest.

Virginia....oeo o Deferred taxation..........

Contracts and agreements......... Open space land, farm and agricultural land, and tlmberland (excluding timber value) may
qualify for current use assessment. Land classified on a current uae basis oust con-
tinue to be so classified for a period of 10 yoars. |If the owner, after 8 yuars, re-
quests withdrawal from current use assessment, rollback taxes for 7 years, plus interest
at the statutory rate, are payable at the end of 2 additional years. |If s change in
uae occurs before the end of the 10-yet.r period, the aforementioned rollback taxes and
interest are dua, plus penalty of 20 percent of the rollbsck amount.

W ashington. ...

True and actual tcalue of all farms used, occupied, and cultivated by their owners or
.bona fide tenants is valve of property according to actual use. For the statewide
reappraisal to be completed by March 1, 1985, farm property is to bn appraised at "fair
and reasonable value for farming purposes.”

West Virginia...... Use value assessment only.......

Constitutional amendment, approved April 2, 1974: Taxation of agricultural and undevel-
oped land need not be uniform with that of each other oi with that of other realty.
State legislature has elected to provide owners of farmland subject to agricultural use
restrictions with Income tax credits and rcfuuds rsther than use-baaed assessments.

See remarks

W isconsin

Agricultural and horticultural land st employed for minimum of 2 previous years is
assessed on basis of current use and capacity of land to produce agricultural products.

Land must not be zoned for other uses.

WYOMING oo Uae value assessment only........

Note: This table, though carefully compiled, ia not intended as a substitute for any necessary reference to specified statutory requirements in
any given circumstance. This is especially relevant to any situation where post-1981 provisions arj sought.

Tern* (based on rnview of applicable legal provisions):
Deferred caxaclon—This refers to the additional tax, activated by a change from benefited use to a nonqualifying use, on thedifference between

benefited use nssessment and conventional assessment, for specified time periods and at interest races specified by law.

Concraccs and agreements—Those are specific agreements authorized by law, providing for limitations on use over stated timeperiods, in ex-

change for benefited use value assessment. Such agreements generally Include deferred taxation recovery provisions.
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Wisconsin Legislative Council Staff Madison, Wisconsin

Special Committee on Interrelationship
of Urban and Rural Policies July 28, 1982

STAFF BRIEF 82-17*

SITE VALUE TAXATION

INTRODUCT ION

This Staff Brief was prepared as background material for the
Legislative Council®s Special Committee on the Interrelationship of Urban
and Rural Policies. The Special Committee was created at the May 27, 1982
Legislative Council meeting, pursuant to a May 14, 1982 letter from
Representative Michael G. Kirby and 1981 Assembly Joint Resolution 32,
which requested a study of certain urban and rural policies.

Included in the study charge to the Committee 1is a directive to:

Examine the feasibility and advisability of
authorizing 1incorporated municipalities to levy
real property taxes on the value of land only,
rather than on the value of land and improvements,
to determine what effect such a tax would have on
the development and improvement of land within such
municipalities and adjacent unincorporated

territory_

[A copy of the complete charge to the Special Committee and a list of
the members of the Special Committee are contained in Appendix 1.]

As background material for the Committee study, this Staff Brief
presents a general discussion of the site value taxation concept. It
makes no attempt to analyze the ramifications of limiting the authority
for a site value tax to incorporated municipalities only nor to evaluate
its past operation in other governmental jurisdictions.

Generally, site value taxation is taxation only on the value of land.
All capital improvements attached to the land are exempted from taxation.
Site value taxation is also commonly referred to as land value taxation;
both terms will Dbe used interchangeably in this Staff Brief. A variation
of the site value tax is the "graded"” (or "differential™) property tax

*This Staff Brief was prepared by Janice M. Baldwin, Senior Staff Attorney,
Legislative Council Staff.



PART I

CONCEPT OF SITE VALUE TAXATION

Site value taxation is a concept based on historic doctrines related
to land as a source of income and wealth. As its prime champion 1in the
19th Century, Henry George proposed site value taxation as the single tax
to replace all other forms of taxation [Progress and Poverty, 1879].
Modern tax policy theorists, however, generally view a site vaiue tax as
only one of several forms of possible taxation, particularly for local
governments in the United States.

A.  CONCEPT OF SITE VALUE TAXATION

The essence of the site value tax 1is proportional or constant rate
taxation on the assessed value of only the land surface. No taxes are
levied on improvements to the land, thus, no taxes are levied on property
owners when they improve the land (such as adding water and sewer
facilities) or add improvements to the land (such as constructing
buildings). Similarly, there is no tax incentive to allow improvements to
deteriorate or to let land lie idle to avoid increased assessments and,
thus, increased taxes. The tax levied on one site is the same as that
applied to another similarly located site with similar characteristics.

A wvariation of the land value tax is the "differential” or "graded"
property tax. One rate of taxation is applied to the value of the site
and another lesser rate to the improvements 1in or on the site. Another
approach, which would secure the same results, is to allow the tax rate to
remain constant, but to assess land closer to its fair market value than
the assessment of the 1improvements on the land. Regardless of the
approach, under the graded or differential property tax system, $1,000
worth of land is taxed more heavily than $1,000 worth of improvements.

B. HISTORY

Site value taxation derives from the various theories which justified
governmental taxation of land alone. These commenced with the French
Physiocrats® assertions in the 17th Century that all wealth starts with
land and that, therefore, the income above the cost of production could be
available for the needs of the state. Taxation of the "surplus™ income
would not interfere with production. Later economists, sucfi as Ricardo,
developed an "economic rent"” concept as a measure of the difference
between the marginal productivity on one site compared to that on a site
with a higher degree of productivity or more favorable location. The



ECONOMIC ISSUES.

Recent theoretical and pragmatic literature focuses upon the site
value tax as an alternative to the traditional real property tax. It is
analyzed as being one component of an array of taxes, with the sales,
income and excise taxes being other possible components.

This Part discusses some economic issues associated with site value
taxation, including (a) the general economic incentives provided by the
tax; (b) the adequacy of land as a tax base; (c¢) a brief description of
which taxpayers benefit or lose in the replacement of the property tax by
a land value tax; and (d) its impact upon resource allocations in the
community or the economy. The discussion assumes that governments will
increase the tax rate on land compared to that on real property (land plus
improvements) in order to maintain their fiscal capacity.

A.  GENERAL ECONOMIC INCENTIVES OF A SITE VALUE TAX

As tax rates, 1imposed only on land, increase to compensate for the
loss of taxes on improvements, two results ensue. First, the tax cost of
holding vacant or underdeveloped land increases. Secondly, since
landowners must bear the increased land value tax, they are encouraged to
develop the site to reduce the tax burden as a percentage of the total
value of the real property (land plus improvements) or else sell it to
another person willing and able to improve the income potential of the
property. In other words, the site tax promotes the development of land
to its "highest and best use.” New construction and rehabilitation of
older buildings are not penalized by the site value tax as they are in the
form of increased taxes under the traditional property tax system. Thus,
site value taxation provides a tax incentive for more intensive use of
urban land and may reduce urban sprawl pressures.

B. ADEQUACY OF LAND AS A TAX BASE

To support the -current level of municipal service, revenue from a
site value tax must be approximately -equal to that generated by the
traditional real property tax. Land value tax proponents state this Iis
feasible because land is now frequently and substantially undervalued in
most municipalities. In addition, land values may increase naturally as
economic development occurs.



The projected pattern of increases and decreases in the tax incidence
for various groups of taxpayers from going to a different tax is described
as the "windfalls and wipeouts” problem. It occurs during the transition
period when existingbuildings or improvements are displaced by a new
pattern of improvements after the inauguration of a land value tax.It
may also happen when the "highest and best use" of a site
response to other factors in the -economy, such as a new technology.
Alleviation of the most undesirable effects may be provided by exemptions,
"grandfathering” or other legislative concessions.

D. RESOURCE NEUTRALITY

For an individual Ulandowner, the site value tax is "neutral,” in the
sense that the tax repercussions of any decision to improve land can be
ignored because his or her tax is not influenced by any improvements.
However, the site value tax may influence resource allocation in a
community by virtue of its differential impact upon various investment
decisions. Positively affected are the pressures to develop land to its
"highest and best use” and to develop or rehabilitate central city land.
Negatively affected is the holding of vacant or underdeveloped land which
decreases the attractiveness of land as an investment.

Other factors, however, may be more important than taxation policy or
may mitigate the primary effects of land value taxation in investment or
location decisions. For example, crime, zoning, poverty, transportation
and labor cost differentials between central city and rural or suburban
locations may be significantly more important for an entrepreneur than tax
differentials. So too, other tax 1incentives may be counterproductive.
These include tax incremental financing, industrial revenue bonding and
low tax levels associated with smaller municipalities which provide fewer
services or have lower infrastructure or welfare costs.

To the extent that site value taxation does promote the highest and
best use of land, it may have the untoward vresult of undermining a
municipality"s desire to preserve older or historic buildings or to
provide some low density developments associated with open and green areas
in an urban setting. Moreover, the very substance of the highest and best
use concept may change over time and be difficult to ascertain at any
given time, which makes evaluation of its achievement difficult.

With respect to the negative effect of site value taxation upon land
speculation, studies indicate that the predicted result is not clear cut,
particularly when expected capital gains outweigh tax differentials. 1In a
sense, land speculation may also be an essential element of a dynamic
economy: speculators take a risk 1in acquiring or holding land in

changesir



PART 111

LEGAL ISSUES

A variety of legal issues are associated with a valid enactment of
land value taxation. This Part summarizes the principal legal factors
which may affect a site value tax 1in Wisconsin. They include the
following: (@) constitutional uniformity clause; (b) legal definition of
land; ©) assessment methods; (d) tax levy [limitations; and (e)
constitutional debt limit clause.

A.  CONSTITUTIONAL UNIFORMITY CLAUSE

Article VIII, section 1 of the Wisconsin Constitution requires that
the rule of taxation be uniform, except that the Legislature may empower
cities, villages and towns to "collect and return taxes on real estate"™ by
optional methods and may designate the property subject, to tax. The
Uniformity Clause authorizes specific exceptions to the uniformity rule
for forests, minerals, agricultural and undeveloped Iland, livestock and
inventories of manufacturers and merchants as well as taxes on incomes,
privileges and occupations. Thus, the principal tax areas where the
uniformity rule applies are property, sales and excise taxes.

Wisconsin courts have interpreted the constitutional Uniformity
Clause to mean that all property must be taxed uniformly for all purposes.
However, certain property may be totally (but not partially) exempted from
taxation, because the Legislature has the authority under the Clause to
designate what property is subject to a tax [Hales v. City of Kenosha, 29
Wis. 599 (1872) and Gottlieb v. City of Milwaukee, 33 Wis. 2d 408 (1967)].

In 1965, the Wisconsin Supreme Court ruled that partial exemption of
improvements to real estate (certain sewer facilities) was
unconstitutional as a violation of the Uniformity Clause [Ehrlich v.
Racine, 26 Wis. 2d 352 (1965)]. Again, an attempt to exempt certain home
improvements completely was also declared unconstitutional in 1978,
because the tax credits to be awarded to [landowners for those home
improvements resulting in increased property tax assessments violated the
Uniformity Clause, which 1is intended to protect citizens against unequal
or unjust taxation [State ex rel. La Follette v. Torphy, 85 Wis. 2d 94
(1978)].-

In response to a request for an opinion by the Assembly Chief Clerk,
the Attorney General advised the Wisconsin Assembly, on March 8, 1979,
that an unintroduced site value proposal having certain specific features
would be unconstitutional. The elements of the site value tax proposal



B. LEGAL DEFINITION OF LAND

Common law and most statutory laws include both the geological soil
and all improvements under, in or on the soil as "land." For example, for
all tax purposes in Wisconsin, the terms "real property,” "real estate"

and "land" include:

...not only the land itself but all buildings and
improvements thereon, and all fixtures and rights
and privileges appertaining thereto [s. 70.03,
Stats.].

To avoid statutory confusion as to what precisely constitutes land and
what is an improvement, statutory modification and refinement of the
present statutory definition of land may be desirable if a land value tax
is enacted.

Another problem related to the definition of land is the nature of
the land defined. Is it an unimproved site or is it a site ready for
development? Reclaimed land or land with permanent improvements (such as
walls, sanitary and utility systems, vroads and sidewalks) may pose
problems for assessors, unless t.ie statutory definition clearly includes
or excludes such factors.

C. ASSESSMENT METHODS

In some ways, assessment practices may be simplified under a site
value taxation system because only comparative land values must be

determined by assessors. It would no longer be necessary to ascertain the
fair market value of the very broad range of present and potential
improvements which a particular parcel of land does or might sustain. On

the other hand, reliance upon land alone as the principal tax base for
municipalities makes accurate assessments of land values more critical for
revenue generating capacity and for tax equity purposes. By contrast,
errors in land valuation are likely to constitute a minor element in the
assessment of land plus buildings or improvements under the current

property tax mechanism, particularly in urban settings. This results
because usually the improvements are significantly more valuable than the
raw land - often by several orders of magnitude.

It seems to be generally conceded by commentators that valuations of
property now are often influenced by the current "use" of a particular
parcel, despite statutory directions to ascertain the fair market value
for its highest and best wuse (which 1implicitly ignores current use).
Merely changing to a site value tax may not necessarily correct that
prediliction. If continued, the bias will not only undercut some of the



constitutional percentages under a land value tax system, would be legally
constrained from introducing a land value tax system. Further, removal of
all property improvements from the tax base in some or all municipalities
may significantly curtail the potential level of permissible bonding by
those local governments and school districts. In some cases, the limited
tax base inherent in land value taxation may impede a municipality’s
capacity to borrow funds for the municipal infrastructure (such as streets
or water and sewer facilities), which may be necessary to attract or
retain private development projects encouraged by the site value tax
itself. Bondholders of existing municipal debt may seek judicial remedies
to prevent the deletion of the value of improvements from the tax base
underlying the municipal dibt, on the basis that such deletion would
impair their security. Any statutory [language proposed for the
Legislature™s consideration may have to grandfather a sufficient value of
improvements 1in the tax base to cover outstanding municipal debt.

A constitutional amendment to alter the allowable percentages may
respond to some of the legal issues involved in debt [limits 1in a land
value tax system -- for example, the extent of a municipality"s legal
authority to borrow. Whether it may adequately respond to financial
market requirements for sufficient collateral (taxing power) to warrant
new bonding after the conversion from a property tax to a site tax value
system 1is not clear.
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PART 1V

ADMINISTRATIVE [ISSUES

Inauguration of site value taxation, of course, requires a change 1in
the assessment function. Procedures will have to be developed to isolate
the wvalue of land from the total value of an improved parcel. Secondly,
appropriate review procedures and the allocation of partial interests in
land must be determined.

Administratively, it is very difficult for assessors to ascertain the
value of unimproved land, especially for parcels where the improvement
occurred long ago with the cutting of timber or drainage of water.
Therefore, it is possible that assessors will seek to compute the current
market value of land in its current or recent status.

This Part only sketches several of the administrative issues which
may occur with a site value tax and does not attempt to discuss them in
depth. These include: (a) selection of an accurate assessment method;
(b) allocation of land values to multiple landowners; (c¢) determination of
highest and best wuse; and (d) modification of review and appeals

procedures.

A.  ASSESSMENT METHODS

Four standard methods for assessing land values are: (1) market or
sales comparison, (2) land residual ("capitalization™), (3) anticipated
development and (4) allocation. Sufficient sales data on unimproved land
in a variety of geographic locations would be vrequired to validate the
first method under a site value taxation system. The second technique
capitalizes the residual income attributable to land that is not otherwise
attributable to actual or hypothetical 1improvements. ["Capitalization™
means the determination of the present worth of a future stream of
income.] This requires accurate data on income likely to be generated by

the property. In the third method, site value is the present worth of a
parcel if it were developed, less the cost of development under the
assumption that development will occur in the near future. It requires

accurate data on values of fully-developed land and in the costs of
development. The fourth method of assessing assumes that a particular
ratio vrelationship exists between the value allocated to an improvement
and that to the land for each parcel. The ratio varies with the age,
condition, physical characteristic and -economic suitability of the
improvement and requires a suitable data base.
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D. REVIEWS AND APPEALS

It is quite possible that going to a new system would trigger a
flurry of appeals the first few years.

However, citizen familiarity with land values is generally
substantially less than with total property values. Therefore, taxpayers
might be less able to detect or protest assessment errors. Moreover,
sales data are likely to be wunavailable or scarce, which impedes the
capacity of the taxpayer to challenge an assessment of land under the site
value taxation system.

One possible solution is the preparation of site value maps by the
assessors. These may highlight unusual assessments, within various
neighborhood areas and, thus, provide a basic tool for review and appeal

procedures.
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PART V

PROS AND CONS OF SITE VALUE TAXATION

This Part summarizes an extensive and detailed discussion of pros and
cons of site value taxation as presented in Ch. VIII, Report Relative to
Site Value Taxation, Massachusetts House Report No. 6075, prepared by the
Legislative Research Council, March 12, 1980.

A. ARGUMENTS IN FAVOR

1. Economic Arguments

a. The supply, quality, rehabilitation and remodeling of buildings
will increase.

b. Redevelopment of blighted urban areas will accelerate.

C. A more efficient allocation of resources will occur because the
transfer of ownership to the most intensive user will be facilitated.

d. Employment opportunities will 1increase.

e. The increased supply of housing, office, merchandise and other
units will force down rents and sale prices and, thus, make possible lower
prices of products.

f. Speculative land holding will decrease.

2. Equity Arguments

a. Removing the tax on improvements eliminates an unfair tax which
penalizes and discourages initiative and enterprise.

b. A tax on land is a tax on unearned income, which 1is more suitable
for heavy taxation than a tax on improvements which are the product of
labor and capital.

c. A tax on land values (or the "social surplus” or "economic rent")
generally cannot be shifted from the owner whereas a tax on improvements
is a taxing of social costs which can be passed on in the form of higher
rents.



c. The amount of valuable 1land held idle will decline.

d. The level of land jse with a more valuable potentialwill rise as
the profit motive operates more effectively and brings the level ofland
use closer to that for which it is zoned.

e. Redevelopment of wurban Jland will be accelerated through the
economic feasibility of early and timely recycling of uses of property.

B. ARGUMENTS AGAINST

1. Neutrality of Existing Systenm

a. The site value tax is not an ad valorem or proportional tax on
the entire real estate asset. Therefore, a Jlarge segment <cf property
value will remain untaxed.

b. A site value tax constitutes a higher percentage of the value of
land-intensive real estate developments compared to those with
above-average ratios of improvements to land.

C. The existing property tax system 1is neutral with respect to
investment decisions among various alternative types of vreal estate
investments, because the owner cannot reduce his relative tax burden by
choosing a particular type of use.

2. Non-neutrality of Ad Valorem Site Tax

Land can only be productive 1if |used. Its current and potential
productivity are determined by the improvements that are or will be placed
upon the land. Therefore, real estate investment decisions are decisions
made with regard to land development, 1its nature and 1its timing whereas
ownership of land is only part of the entire process.

3. Alleged Benefit of Capital-Intensive Use of Land

Not every case of intensive site development is a laudable activity.
Whether artificial stimulation of real estate capital formation by a site
value tax is a desirable objective must be decided on the basis of
macro-economic public policy analyses for particular situations, rather
than on a blanket policy.
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C. Society already recaptures a portion of socially created values
by means of the federal and state capital gains taxes and through property
tax based on capital value.

d. Site value taxation will enable society to share only very
slightly in the profitable activities of speculators, while taking an
inordinate share from other taxpayers.

9. Control of Urban Sprawl

Site value tax advocates ignore some of the nontax reasons for urban
sprawl such as larger lots, better schools or a neighborhood of young
families. Business operations may seek larger lots for expansion, to be
closer to transportation facilities or to escape areas with growing social
problems. Moreover, labor costs are a far greater determinant in business
decisions to relocate than taxes are. These factors may overwhelm the
effect of the site value tax on controlling urban sprawl/

10. Control of Speculation

a. The major portion of urban .land 1is zoned for use, not for
speculation.

b. Elimination of speculation in any field largely destroys
risk-taking which is a vital part of human enterprise.

C. Since speculators can be taxed only on the assessed valuation of
land, the speculator®s purchases and subsequent sales of land could well
take place during a rapidly rising market, before reassessments are
effective. Thus, speculators may evade the negative pressures of a site
value tax.

JMB(DJS) :kja;kjh



APPENDIX 1

THE MEMBERSHIP AND STUDY CHARGE
OF THE SPECIAL COMMITTEE



INTERRELATIONSHIP OF URBAN ANO RURAL POLICIES.
SPECIAL 10*MI frEE ON

OFFICERS
er.iiroerson Vice-Chairperson
MICHAEL u. KIRBY HARLAND Z. EVERSON
Reoresentative Representative
10910 West Langlade Street Route 3. 114 Kellogg Roao
Milwaukee 53225 Eogerton 52534
Secretary
RICHARD KREUL
Senator

1955-12th Street
Fennimore 53809

REPRESENTATIVES

JAMES LAATSCH MOROECAI LEE
415 Main Street 4E27 North 52nd Street
Arlington 53911 Milwaukee 53218

PUBLIC MEMBERS

LELANO MULDER NADINE STONER
Presioent 1118 Central Avenue
Farmers Union Beloit 53511

117 West Serine Street
ChicDewa Falls 54729

RICHARD M. SCULLION RICHARD SUSCHA
Chairoerson Mayer

Hignland Town Board 823 Center Avenue
Route 1 Sheboygan 53081

Hignland 53543

PROFESSOR RICHARD L. STAUBER FLORENCE 'WHALEN

UW-Extension Mayor

Decartxent of Government and City Hall
Community Development P.O. Box 27

Room 524, Loweil Hall Oconomowoc 53066

Madispn 53706

Study Assicr-ment: The Committee is directed to fl) identify and examine
state programs ana policies relating to preservation of agricultural lands
ana maintenance of urban centers to determine whetr.er such programs are
achieving their intended objectives and whether these objectives are in
conflict or produce competition between urban and rural interests: (2)
examine the feasibility and advisability of authorizing incorporated
municipalities to lew real property taxes on the value of land only,
rather rhan on the value of land and improvements, to determine what
effect such a tax would have on the development and improvement of land
within such municipalities and adjacent unincorporated territory: and (3)
make recommendations for any needea modifications in the Constitution or
various state programs, to assure maximum compatibility between competing
or conflicting interests and to promote a consistent and coherent approacn
to the resolution of problems which are identified in the study. The
Committee is directed to report to the Council by January 17, 1983.

Established at the Hay 27, 1982 Legislative Council meeting, pursuant to a
Kay 14, 1982 letter from Rep. Micnael G. Kirby and A.J.R. 32, introduced
by Rep. Kirby and others.

11 Members: Appointed at the May 27, 1982 Legislative Council meeting: 4
Representatives: 1 Senator; and 6 Public Members.

Legislative Council Staff: Russ Whitesel. Senior Staff Attorney; Janice
Baldwin: Senior Staff Attorney; Leslie Glustrom. Science Analvs and
Kathy Annen, Secretarial Staff.



NATIONAL TAX

JOURNAL

Volume XL, No. 4 December, 1987

Letter from the President
Letter from the Executive Director
Income Tax Avoidance: Evidence from Individual Tax Returns

..................................... James E. Long and James D. Gwartney

Implicit Taxation in Lottery Finance Charles T. Clotfelter and

Phillip J. Cook

Taxation of Banking Services under a Consumption Type, Destina-

tion Basis VAT Lorey Arthur Hoffman, S. N. Poddar, and
John Whallcy *

Interaction Between Demand for Education and for Municipal
ServicesHarvey E. Brazer and Therese A. McCarty

The Marriage Tax Is Down But Not O ut Harvey S. Rosen

The Effects of Site Value Taxation in an Urban Area: A General Equi-
librium Computational Approach \ . Joseph A. DiMasi

The Demand for Public Goods in the Presence ofVax Exporting

............................................................................ David Wildasin

The Effects of Recent Corporate Tax Changes on U.S. International

TrAAC o Donald,J. Rousslang

NOTES AND COMMENTS \
Participation in Individual Retirement Accounts: An Empirical
Investigation............. Cherie J. ONeil and G. Rodney Thompson
The Effect of Tax Evasion on Tax Rates Under Leviathan
Michael W. Spicer
Are Tax Price Models Really Identified: The Case of Charitable

G VNGt Daniel Feenberg
Intersecting Tax Concentration Curves and the Measurement of Tax
ProgeBsivity: A Rejoinder..........cccceceeun... Peter J. Lambert and

Wilhelm Pfahler

Cumulative Index— 1937
Index of Contributors— 1987

NTA-TIA MEETINGS

Spring Symposium—M arriott Crystal Gateway Hotel
Arlington, VA, May 16-17, 1988
18th Public Utility Workshop—W ichita State University
Wichita, KS, 1988, July 24-28, 1988
81st Annual Conference—Des Moines Marriott Hotel
Des Moines, IA, September 25-28, 1988

517

533

547

555
G67

577

591

603

617

625

629

635



Hon. Henry Springer, Representative

Chairman
House Commi tee, Community and Regional Affairs

CS FOR HOUSE BILL NO. 47b

The Alaska Association of Assessing Officers would like to take
this opportunity to inform you and the Committee of our
position in regard to HB #47b.

I have <consulted with® a majority of assessors throughout the
State in regard to HB #475, and the wunanimous consensus was an

unqualified opposition to the bill. HB #475 <contains so many
problematic aspects that it is difficult to single out any one
given point. Particular attention should be drawn to . such
ambiguities as: increases substantially, in the area, plans
for, and undeveloped land. This particular language would make
the implementation and administration of this bill a logistical

and quantitative nightmare.

It is also felt that although the bill's intent and focus is of
singular interest, it would have much further reaching and
devastating impact to other areas of the assessment

jurisdiction.

The bill is contradictory to state law reo' iring that property
taxation and assessment be based on fair market value. This
concept is designed .for the distinct purpose of insuring the
fair and equitable distribution of the local tax burden. HB

#475 would destroy any semblance of equity.

Because of these concerns and other probable impacts, the
Alaska Association of Assessing O fficers is hereby on record as
diametrically opposing HB #475 in it's entirety.

Sincerely,

i
President
Alaska Association of Assessing O fficers
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April 6, 1980

TO; House Community 4 Regional Affairs Committee
Representative Heinrioh Springer, Chairman _
Committee Members - B.Cato; A.Herjtja*nn; V.Collinaj J.Zawaoki

FROM Cary A Lewis, Borough Asseaa
SUBJECT; HB475

As Assessor of s community with many rural large parcels of land, we view the
exemption of property tax, based on influenoes of other property use, plans,
or aotual oonstruotion not in the public interest.

The ooncept presented in HB475, for a very small number of oitizena, ignores
important reasons for appreciation of value whioh are real and reoognized in

the narket place.

Departure from the cornerstone of uniform and equitable assessment, based on

market faotora oontained in AS29.45.110, ia ominous in a state known for
equity in assessment statute and praotioe.

This oonoept introduoes a different standard of assessment level for olasses
of p_roFerty. It is quite different from Farm Uae Assessment where tax is
partially deferred based on agricultural use and with legislative intent to
maintain open space. This bill Is not motivated by issues of public benefit
but directed to benefit a amall number of 40 aore peroel owners who oan bank
on increased market value resulting frc© adjaoent development.

This bill disturbs the oonoept of uniformity and equity but also baaea
asaesament on property ownership rather than market value of property.
Without very strict standards defining "substantially”, "plans", "major" and
"time of increasing”, | have professional reservation that these
determinations oan be made or supported, | oan visualize very strong argument
that a Comprehensive Land Use Plan ohangs or proposed highway, school, resort,
eta, would affect large areas and have overlapping spheres of influ*noe which
would seriously affeot looal governments, but, worse, increase the looal
effort required from those not benefitted by the major development,

For those few 40 acre plus landowners who feel threatened, opportunities exist
In zoning ordinances 1t0 restrict highest and best use of property and thus
affeot value assessed.

00; \Wayne Raerer, President AMO
Mike Worley - State Assessor
Soott Burgess - AW Exeo, Director





