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M E M 0  R A N D U M  M a r c h  1 5 ,  1988

M E  U i M E J T T M

LEGISLATIVE AFFAIRS AG EN C Y

p o u c h y  m a t i  c a p i i o i

JUNIAU AtASKA 99 B I I

9 0 /  4 6 5  3 8 0 0

SUBJECT: J o i n t  i n s u r a n c e  a r r a n g e m e n t s  
CSHB 2 2 7 (C&RA)

TO:

FROM:

R e p r e s e n t a t i v e  H e i n r i c h  S p r i n g e r

M i c h a e l  F .  F o r d  
L e g i s l a t i v e  C o u n se

I  w a n t e d  t o  p o i n t  o u t  two c o n c e r n s  w i t h  CSHB 2 2 7 (C&RA) a s  
p a s s e d  o u t  o f  t h e  c o m m i t t e e .  On p a g e  2 ,  l i n e  1 6 ,  t h e  w o rd  
" a u t h o r i z e d "  s h o u l d  b e  " u n a u t h o r i z e d " ,  i n  o r d e r  t o  a l l o w  t h e  
b o a r d  a d d i t i o n a l  a u t h o r i t y  t o  p u r c h a s e  i n s u r a n c e .  A l s o ,  t h e  
new  l a n g u a g e  i n  s e c t i o n  5 ,  i s  r e d u n d a n t  when c o m p a r e d  w i t h  
t h e  l a s t  s e n t e n c e  o f  t h a t  s e c t i o n .  The  l a s t  s e n t e n c e  s h o u l d  
b e  d e l e t e d .

P l e a s e  c o n t a c t  me i f  y o u  h a v e  f u r t h e r  q u e s t i o n s .

MFF: g c  
WKG2:5 4
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S E N A T O R  DICK ELIASON 

SITKA 

VICE C H A I R M A N

L a b o r  a n d  C o m m e r c e  C o m m i t t e e
S E N A T O R  R I C K U E H U N G  

A N C H O R A G E

2 6  1998

S E N A T O R  MIKE S Z Y M A N S K I  

A N C H O R A G E

M E M O R A N D U M

TO: Al l Legis la to r s

FROM: S e na to r T i m  K e l ly
Chairman, S e n at e Labor & Comm er ce  C om m ittee

DATE: J a n u a r y  25, 1988

RE: U p d a t e  on M u n i c i p a l  Insurance P o o li ng  Pro g ra m

E n c l o s e d  is a summ ar y of the p r e s e n t a t i o n  from the 
M un ic i p a l  League. I t h ou gh t you w o u l d  find this of 
interest.

Phil Younker, Chairman, Board of Tru st ee s of the A l a s k a  
M un ic i p a l  Leag ue  J o i n t  Insurance Arrangement, gave a b rief 
p r e s e n t a t i o n  r e g a r d i n g  p o o l i n g  insurance. Mr. Younk er  was 
j o in ed  in the c o m m it t ee  m e e t i n g  b y  several of th e Board of 
Trustees. Mr. Y o u n k e r  exp la in e d that the p r o g r a m  came 
about a ft e r l e gi sl at io n  was p as se d b y  the L e gi sl at u re  
p e r m i t t i n g  the M u n i c i p a l  League to create the joint 
i ns urance arrangement. Mr. Y o un k er  w e n t  on to say that a 
few y e ar s ago, the L e ag ue  at t empted to p ut t o g e t h e r  an 
i ns urance p o o l . T he insurance m a r k e t  h a d  g ot t en  v e r y  h a r d  
and the a v a i la bi li ty  to the m u n i c i p a l i t i e s  in A l as ka  was 
almost impossible. The p r ic e was t o t a l l y  p ro hi b i t i v e  in 
some cases. The League b a c k e d  off and left it alone for 
about five years. A b o u t  four years ago, the m a r k e t  hit one 
of its all time h a r d  spots. Mr. Y o u nk er  stated that the 
m u n i c i p a l i t y  he served h a d  a half a m i l l i o n  d o ll ar  rate 
increase in one year. M a n y  m u n i c i p a l i t i e s  in A la s ka  were 
forced to give up ca rr yi n g insurance. The  M un ic ip al  League  
a gain b e g a n  its efforts to start a joint insurance 
arrangement. It w o r k e d  t h r ou gh  the staff of the M un icipal 
League and t he Board of Directors to p r o mo te  the 
l e gi sl at i on  and al lo w  the pools to be c r ea te d in Alaska. 
A f t e r  the legi sl at io n  was adopted, the Mu ni c ip al  League 
imme d ia te ly  w e n t  t h ro ug h the Fr an k B. Hall Compar.y and 
b eg an  to d e v e lo p the joint insurance arrangement. In the 
interim t here w er e m un ic i p a l i t i e s  who c ou ld  not buy 
insurance, es pe ci a ll y some of the rural municipalities, so 
a joint p u r c h a s e  ag re em en t  was formed t h r o u g h  th e  b r o k e r  at

P O BOX V. JUNEAU. AK 99811 (907) 465-3822 • P O. BOX 210001. ANCHORAGE. AK 99521 (907) 278-3284



t h e  O l d  R e p u b l i c a n  Insurance Compa n y in Pe nnsylvania. Th.ey 
w e r e  abl e to p l a c e  109 m un ic i p a l i t i e s  and ru ra l school 
d i s t r i c t s  in t h a t  p r o g r a m  for two years.

Mr. Y o u n k e r  s t at e d that last y e a r  t he goal w a s  t o  b e g i n  to 
w r i t e  i n s u ra nc e  J u l y  1, 1987. In the ea rl y s p r i n g  of 1987, 
t h e  T r u s t e e s  m e t  and r eviewed the program. T h e r e  w a s  a 
p r o b l e m  b e c a u s e  t h e r e  we re  no excess c a r ri e rs  a v a i l a b l e  and 
t h e r e  w a s n ' t  a w a y  to set u p  financial reserves. T h e  Bo a rd  
of T r u s t e e s  d e c i d e d  to d e l a y  th e  pool one year. I n  less 
t h a n  t w o  w e e k s  a f te r th at  dec is io n w a s  made, t h e y  g o t  a 
l e t t e r  from the O l d  Re p ub l i c a n  In su ra nc e  C o m p a n y  c a n c e l l i n g  
109 c o m m u n i t i e s  in the state. T he L e a gu e h u s t l e d  to get 
t he O l d  R e p u b l i c a n  I ns urance Com pa n y to co me  b a c k  into the 
m a r k e t  in A l a s k a  for at least a n o th e r y e a r  u n t i l  t h e  pool 
c o u l d  b e  p u t  together. T h e y  agree to do that. T h e  L e a gu e 
w a s  t h e n  ab le  to p r o vi de  c o verage for 52 c o m m u n i t i e s  in t h e  
state.

-Mr. Y o u n k e r  further stated th at  as of J u l y  1, 1988, the
M u n i c i p a l  Le ague w il l issue its first policies. A  s o l ut i on 
w a s  f o un d in the excess mark et s for the fi na nc ia l reserves. 
T h e  m a r k e t s  are ava il ab l e at reasona bl e costs. T h e y  can 
r e i n s u r e  th em s e l v e s  t h r ou gh  those excess c o m p a n i e s  so th at 
t h e y  ca n control t h e i r  liability. Mr. Y o u n k e r  s t a t e d  that 
t h e y  c an do this at a rate that will save the m u n i c i p a l i t i e s  
m o n e y  or at least be co mpetitive in the m a r k e t  place.

Mr. Y o u n k e r  stated that the pools t h r o u g h o u t  the n a t i o n  
h a v e  p r o v e n  tha t the a v a il ab i li ty  of i n s u r a n c e  t h r o u g h  the 
p o o l s  h a v e  b e e n  v e r y  stable. H e  further s t a te d t h a t  fifty 
p e r c e n t  of all p u b l i c  entities In the U n i t e d  S t at es  are now  
u n d e r  some form of pool. W h i l e  t he a v a i l a b i l i t y  looks v e r y  
s t ab le  to t h e  m u n i c i p a l i t i e s  and school districts, the 
p r i c e  b e g i n s  to stable out too. The pool is n o n p r o f i t  and 
t h e  m o n e y  wi l l n o t  b e  shipped outside. T h e  r e s e r v e s  will 
b e  k e p t  in Alaska. As the reserves grow, t h e y  w i l l  b uy 
less e x cess c ov er a g e  and h av e mo r e total self-control.

Mr. Y o u n k e r  e xp la i ne d th at  he felt t h e y  w o u l d  b e  u p  and 
o p e r a t i n g  J u l y  1, 1988.



Juneau, Alaska 90811-3100 
Mail Stop 3'i00 
(907) 465-3991

February 2, 1987

MEMORANDUM

TO:

ATTN:

FROM: Penelope Weyhrauch
Legislative Analyst

RE: Solutions to the Insurance Crisis
Research Request 87.080

You asked for a discussion of what caused the insurance cr is is  and a pres­
entation of possible solutions, other than tort reform, to the cr is is .

What Caused the Insurance Crisis

The insurance c r is is ,  which began in 1985, is generally considered a crisis  
because of the lack of available and affordable insurance for some con­
sumers. Most groups which have studied the insurance cr is is  attribute its 
occurrence to insurance companies'policy of cash flow underwriting. Cash 
flow underwriting is the practice of charging inadequate premiums to gen­
erate cash for investment, and then relying upon investment returns to 
offset underwriting deficits.

During the late 1970s and the early 1980s, insurance companies offered 
premiums at bargain levels to attract more money for investments. Table 1 
shows insurance companies' income from underwriting and investments for the 
years 1981 to 1984. In 1984, interest rates began to fall and investment 
income no longer offset expenses and underwriting losses. Insurance com­
panies began to increase premiums and to select the risks they would 
underwrite with greater caution.

C



February 2, 1987
Page 2

Table 1 
U.S. Insurance Industry 

Underwriting Loss and Investment Return Rates

Underwriting Loss (in billions of dollars)

Investment Returns (in billions of dollars)

Net Gain (Loss)

SOURCE: Council of State Governments, December 1985.

1981 1982 1983 1984

6.3 10.3 13.3 21.0

13.2 14.9 15.8 17.3

6.9 4.6 2.5 (3.7)

According to a report done by the National Conference of State Legislatures 
(NCSL), "The large increase in premiums in recent months is due to the fact 
that premiums paid in the early 1980s did not accurately reflect the real 
cost of insurance and insurance companies are now trying to make up for 
losses." The NCSL, which has done extensive research on insurance, also
reports that other factors which influenced a legitimate increase in
insurance costs include an increase in sales and property values, an 
expansion in business activities, and general economic growth.

Insurance has also become more difficult to obtain because foreign-based
companies who share part of the risk with domestic insurance companies
began to withdraw from the U.S. market. The withdrawal of reinsurers was 
the result of underwriting losses and a strong U.S. dollar.

Insurers say that underpricing in combination with severe claim losses in 
1980-1984 caused the current c r is is .  They claim that the major factor in 
underpricing was insurers7 inability to predict the losses they would have 
to pay. Insurers have lobbied for tort reform, contending that courts are 
including coverages never intended in policies and that million dollar jury 
awards are becoming common, forcing insurers to increase premium costs.

Arguments regarding the need for tort reform in addressing the insurance 
c r is is  were considered to be valid by the federal Tort Policy Working Group 
on the Causes, Extent and Policy Implications of the Current Crisis in

Brenda Tolin, "Controlling Liability Insurance Costs: State Initia­
tives in the Area of Insurance Regulation." State Legislative Report. 
National Conference of State Legislatures, May 1986.
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Insurance Availability and Affordability, in their report of February 
1S36. The group stated that developments in tort law are a major cause of 
sharp premium increases. The group further stated that "...there is l i t t le  
to suggest that the recent massive increases in premiums is related solely 
to these losses, or that the cost of liability  insurance will decline 
significantly as the industry limits its underwriting losses and restores 
its desired level of overall profitability."

Addressing the Insurance Crisis

Many states have addressed the insurance cr is is  by enacting reforms to 
their civil justice systems (tort reform), while others have looked at 
tightening regulations on the insurance industry or establishing new state 
insurance mechanisms. Attachment A is a summary of 1986 legislative action 
on the liab ility  insurance issue in the fifty  states.

New insurance mechanisms and strategies that some states are considering 
include allowing the pooling of risks, allowing joint underwriting associ­
ations, and developing market assistance plans. These terms are defined 
beginning on the next page. Attachment B identifies states which are 
implementing new insurance mechanisms and strateg ies . Insurance 
regulatory reforms being considered by states include: expanding data
submitted by insurers; permitting policy cancellation only with cause; 
requiring the mandatory notice of nonrenewals, cancellations and rate 
increases; and instituting studies which estimate tort reform savings. 
Attachment C identifies states which have instituted insurance regulation 
reforms.

Alaska Legislation

Tort Reform. The 1986 Alaska Legislature passed a tort reform bill 
(Ch 139, SLA 86) which, among other things, limits the recovery of damages 
in a civil action, provides for the reduction of future damages to present 
value, requires the apportionment of damages for multiple defendants, and 
limits the joint liab ility  of certain parties. Don Koch, with the Depart­
ment of Commerce and Economic Development, Division of Insurance, said that 
while insurance companies have not responded to the tort reforms with rate 
decreases, there has been an improvement in availability. Mr. Koch 
believes that most insurance companies will wait to see how the new reforms 
work befor® they reduce their rates. Other tort reform legislation that 
was considered by the legislature but was not passed included a bill on the 
periodic payment of judgments (HB 490) and a bill on verdicts, damages and 
liab ility  in civil actions (HB 481).
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Insurance Reform. In addition to tort reform legislation recently 
enacted or introduced in Alaska, the 1985-1986 Legislature also considered
the following b ills  which addressed the insurance c r is is :

HB 356 Assignment of Group Insurance Policies
HB 506 Reinsurance Fund and Insurance Pooling
HB 522 Unfair Insurance Claims Settlement Practices
HB 547 Health Insurance Pool for High Risk People
HB 585 Joint Self-Insurance for School Districts
HB 702 State Reinsurance Fund
SB 88 Alaska Life/Disability Insurance Guarantee Assoc.
SB 156 Form of Payment for Insurance Settlements
SB 288 Liquor License Holders' Insurance Corporation
SB 366 Cancellation of Insurance Policies
SB 404 Joint Insurance Arrangements
SB 445 Miscellaneous Changes in Insurance Laws
SCR 20 Availability of Marine Insurance

Two b il ls  listed here, HB 356 and HB 506, were signed into law. The other 
b ills  listed here, excluding HB 522, did not progress out of committees in 
their house of origin. House Bill 522 died in the Senate Rules Committee. 
Shari Kochman--aide to Representative John Sund, who sponsored HB 522--said 
that the bill was not high on the l i s t  of priorities last year, but that it 
is considered a priority this year. The bill related to an insurance 
broker'/ receipt of premium payments, the cancellation or nonrenewal of 
insurant policies, and medical malpractice insurance for nurses and nurse 
midwives, among other things. Attachment D includes a complete summary of 
insurance-related legislation introduced in 1985-1986, additional infor­
mation on insurance legislation passed during that time and House Bill 522.

Solutions to the Insurance Crisis, Other than Tort Reform

In researching solutions to the insurance cr is is ,  I gathered information 
from the National Conference of State Legislatures, the Conference of 
Insurance Legislators, the Congressional Quarterly, the Council of State 
Governments, and the National Insurance Consumer Organization (NICO). I 
discussed some alternatives with Don Koch to get his reponse on how these 
solutions might work in Alaska. The alternatives that follow are gathered 
from these sources.and are divided into two sections: Insurance Mechanisms 
and Strategies, and Insurance Regulation. The alternatives listed in each 
section are in no particular order.

Insurance Mechanisms and Strategies

1. Allowing the State to act aj an insurance company could provide 
consumers with insurance when none is otherwise available to them. 
The State could act as an insurance company in a manner similar to
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those states that self-insure worker's compensation. Mr. Koch said 
that implementation of this alternative would put the State in the 
position of replacing private markets. He said that this would be 
similiar to the implementation of the Medical Indemnity Corporation 
of Alaska (MICA).

The MICA is a statutorily created insurance company which insures 
physicians and hospitals in Alaska (AS 21.88.020--Attachment E). 
The MICA was capitalized with State funds and operates with low- 
interest State loans (with a borrowing limit of $6 million). The 
MICA has already borrowed $5 million, and according to Mr. Koch, has 
been a financial concern for the State. Mr. Koch said that because 
MICA was created by the State, the corporation believed it  was their 
obligation to offer insurance to anyone, even very poor risks. 
Although MICA is now more selective, Mr. Koch is s t i l l  concerned for 
MICA's financial stability. If MICA goes out of business, the State 
will not recover the $5 million loaned to the corporation.

2. Allowing the State to act as a reinsurance company could provide 
insurance companies with a reinsurer when one might otherwise not be 
available. Reinsurance is the mechanism by which the original 
insurer transfers part or all of the liab ility  to a second insurer 
(the reinsurer).

A system of State or federal reinsurance, similar to that used dur­
ing the race riots of the 1960s, could be established. During that 
time, insurers were pulling out of the inner city areas of the 
nation. The federal government agreed to offer reinsurance for riot 
damages, and in -return, insurers formed pools to assure full cover­
age (including fire , liability, etc.) in distressed areas. The
federal government collected a reinsurance premium and also required 
the insurers to impose certain safety standards for risks they under­
took. The federal government made a $125 million profit operating 
this insurance program.

According to Mr. Koch, i f  the State acts as a reinsurance company, 
the State would be liable for insurance losses i f  an insurance
company went bankrupt. He believes this would be a risky position 
for the State to be in, particularly in light of the present budget 
deficit. He also mentioned that setting aside funds for future 
liab ility  payments could violate Alaska's constitutional prohibition 
on the dedication of funds.

3. Allowing banks to sell insurance will increase competition in the 
insurance market and provide more alternatives to consumers. The 
Florida leg is la tu re  recently passed leg is la t io n  which allows

2There is no state, according to Jay Angoff of the National Insurance
Consumers' Organization, that is considering acting as a reinsurance 
company.
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financial institutions to enter the reinsurance business. Mr. Koch 
believes that allowing banks to insure will give them too much 
leverage. His primary concern is that banks may attempt to coerce 
people into buying insurance in order to get a loan.

4. Authorizing the establishment of joint underwriting associations 
may aid in providing coverage of risk that individual insurers do 
not want to cover. Joint underwriting associations (JUAs) are 
established by state law and require that insurers insure certain 
risks. There are no JUAs in Alaska, though the automobile and 
worker's compensation assigned risk plans operate on a similar 
principle. Mr. Koch believes that establishing JUAs in Alaska will 
adversely affect the availability of voluntary underwriting in 
Alaska.

5. Allowing insurance pools affords consumers with common insurance 
needs a way to reduce insurance costs. In a pool, the group is 
often responsible for a portion of the_ losses experienced by indi­
viduals within the group. Savings result from both partial self- 
insurance and economies of scale. Tennessee and Michigan indicate 
that savings have been realized by allowing consumers to pool; 
buyers have obtained higher amounts of coverage and smaller 
municipalities have been able to insure at rates lower than those 
that would have been available to them on an individual basis. 
However, Utah reports that pooling legislation enacted in 1976 has 
not changed the availability or affordability of insurance in the 
state. Alaska allows the pooling of insurance for school districts 
and municipalities by statute (Ch 136, SLA 86). There have not been 
any pools set up under the statute, to Mr. Koch's knowledge.

Another form of "pooling" called "reciprocal insurance" is defined 
in AS 21.75. By statute, ten or more persons in the state may 
organize as a reciprocal insurer. Financial accountability is the 
primary difference between the pooling of insurance and reciprocal 
insurers. Pools set up under Ch 136, SLA 86 are free from State 
surveillance; reciprocal insurers in Alaska have certain financial 
requirements which they must meet--such as adequate capitali- 
zation--in order to begin operating. Mr. Koch hopes that i f  the 
legislature decides to allow other entities to pool outside of the 
reciprocal insurer mechanism in AS 21.75, they require such pools to 
have adequate capitalization and some government regulation.

6. Establishing Market Assistance Plans (MAPS) will provide infor­
mation on markets available for high risk and unique consumers. 
MAPS are developed through state insurance regulatory agencies in an 
effort to coordinate those seeking insurance and those willing to 
sell often hard-to-get types of insurance.
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The Division of Insurance responded to the unavailability of day 
care insurance in Alaska by coordinating with the Department of 
Health and Social Services (DHSS). This effort, the Coordination of 
Alaska Day Care Insurance Search (CADIS), has been successful in 
finding appropriate and affordable insurance for day care providers 
in Alaska. The CADIS worked by making inspection reports completed 
by the DHSS available to day care providers. Day care providers 
were then able to provide specific information (compiled by a
neutral party) to insurance brokers, who in turn were able to 
provide the information to insurers. Mr. Koch said that a lack of 
information was one of the main factors deterring insurers from
insuring day care providers. Making inspection reports available to 
day care providers also provided them with information regarding 
their deficiencies, which providers often corrected.

7. Developing an interstate organization rnay increase the availa­
bility of insurance. NICO suggests that states group together and 
agree to license insurance companies in their state only i f  they 
agree to write insurance in all the states within the group. West­
ern states--such as California, Oregon, Washington and Alaska--could 
band together to demand insurance availability in their states. Mr. 
Koch said that some state insurance commissioners are politically 
motivated and believes it  would be difficult to successfully coordi­
nate an interstate insurance organization.

8 . Establishing a State office of insurance consumer advocacy will
provide consumers with an advocate to represent the interests of 
consumers in regard to rate increases and other insurance issues.
Mr. Koch said that the Division of Insurance has a consumer advocacy 
specialist who is responsible for representing the interests of 
consumers in insurance issues.

9. Employing mediation and arbitration usually reduces the costs of 
lawsuits, which means lower litigation expenses for insurance 
companies. This may ultimately lead to lower insurance rates for 
consumers. The use of alternative forms of dispute resolution, such 
as mediation and arbitration, may also create incentives to settle 
disputes at the earliest possible time and to refrain from filing 
frivolous cases. The State of Michigan recently enacted a law which 
requires pretrial mediation of all medical malpractice cases and of 
other personal injury claims for more than $10,000.

10. Urging the federal government's involvement in insurance regula­
tion may result in federal legislation addressing the insurance 
c r is is .  Both Congress and the Reagan administration have consid­
ered federal tort reform legislation. The administration developed 
tort reform legislation and sent it  to Capitol Hill, but Congress 
has not been willing to act on national insurance legislation. This 
reluctance to act may be because insurance has traditionally been an 
area of state regulation. The last major congressional legislation
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on the subject was the McCarran-Ferguson Act, which was passed to 
overcome a 1940 Supreme Court decision authorizing federal 
regulation of insurance.

One suggestion for federal legislation is to subject the insurance 
industry to both federal and state antitrust laws. Under the 
McCarran-Ferguson Act, insurance companies are exempt from federal 
antitrust rules. This exemption makes it  harder to stop companies 
i f  they act in concert to raise prices for a particular line of 
insurance. Another suggestion is that the federal government act as 
a reinsurer, much the same as it  did during the race riots of the 
1960s. This alternative has not been seriously considered by 
Congress.

11. Authorizing the development of captive insurers creates another 
opportunity for self-insurance. • Captive insurance companies are sub­
sidiaries set up to provide insurance- for the parent corporations. 
Vermont, Colorado, and Tennessee have i l l  authorized the formation 
of captive insurers. The Confert^' of Insurance Legislators 
believes that use of this vehicle has .ceu effective in regard to 
the availability and affordability of in„. 'ance.

12. Increasing state regulatory staff may provide greater surveillance 
of the insurance industry and result in more consistent insurance 
rates for consumers. According to the NCSL, many state regulatory 
agencies are understaffed. State regulatory agencies are often 
expected to act as a watchdog over insurance companies, act as a 
consumer advocate, and act as an insurance clearinghouse between 
both groups, as well as supply a number of other necessary regu­
latory functions. Mr. Koch would like to increase surveillance over 
insurance companies and provide additional insurance information to 
consumers, but said he requires additional staff to do so.

Insurance Regulation

1. Expanding reporting requirements for insurance companies may help 
state regulatory agencies monitor the insurance industry. Insurance 
companies could provide information such as how much is reserved for 
claims as compared to the amount actually awarded, and specific 
information on how c iv il  ju st ice  doctrines affect  insurance 
companies.

State regulatory agencies often have l i t t le  information from insur­
ance companies which would allow them to understand the industry's 
methods. Terminology and accounting methods used by the industry 
often differ from the general understanding of such concepts. For 
example, reports of industry losses for 1985 have been calculated at 
anywhere from a $5.5 billion loss to a $1.7 billion profit. The
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NCSL believes that the discrepancies are due, in part, to industry 
accounting methods on certain types of income, including returns on 
investments.

In a study done by the Conference of Insurance Legislators (appli­
cable sections appear in Attachment F), the State of Oregon reported 
that there is no lack of available medical malpractice insurance in 
Oregon. This is primarily due to information obtained from closed 
claims data filed pursuant to the state's 1975 medical malpractice 
reform law, which showed loss trends. Distribution of this informa­
tion aided in establishing a climate where medical malpractice 
insurance is available in the private market. Tennessee reported 
that its 1977 law requiring the filing of closed claims data is 
e ffectiv e  in making medical malpractice insurance available in 
Tennessee. Several states, including Pennsylvania, Delaware and 
Lousiana, are increasing their state disclosure requirements. 
According to Mr. Koch, the State of Alaska has fairly strict d is­
closure standards as compared with other states.

2. Requiring cancellation, nonrenewal and policy termination notifi­
cation will allow consumers an opportunity to seek other insurance 
without a gap in insurance coverage. The current lack of available 
and affordable insurance for some consumers stems from abrupt can­
cellations and the nonrenewal of coverage by insurers. It has been 
suggested that insurance companies be permitted to cancel or refuse 
to renew coverage only in certain clearly defined circumstances, 
such as the nonpayment of premiums or fraud on the part of the 
insured. Requirements which address the timely notification of a 
cancellation or nonrenewal of a policy may cut down on the exposure
and/or disruption of business caused by the sudden cessation of
liab ility  coverage.

Oregon, Maryland and Nevada have enacted requirements which address 
the cancellation and renewal of insurance policies. According to 
the Conference of Insurance Legislators, it  is not known how these 
requirements affect insurance availability and affordability. The 
state of Alaska does not currently have requirements which address 
the timely notification of a policy cancellation or nonrenewal. 
Commercial policies can be cancelled with a ten-day notice, and
often premiums are not returned to the policy holder for 60 to 90 
days. As a result, policy holders can experience a gap in insurance 
coverage and not Iiave sufficient funds to purchase a new policy.

Mr. Koch said that the Division of Insurance has supported a can­
cellation/nonrenewal notification bill for the past two years. He
believes that a 45 to 60-day cancellation notice with a requirement 
that the policy continue until the company returns the premium to 
the policy holder would be a benefit to policy holders.



February 2, 1987
Page 10

C
3. Amending Alaska law to decrease deposit requirements for companies 

not licensed in Alaska will increase the availability of insurance 
in the state. According to Mr. Koch, AS 21.34.040 allows companies 
not licensed in Alaska to do business in the state only i f  they have 
a deposit of $3.5 million in trust in the United States. Mr. Koch 
said that only two foreign-based companies can meet this require­
ment, and 88 other foreign-based companies are barred by this 
statute from doing business in Alaska. Mr. Koch suggested that a 
deposit level of $1.5 million, which is the deposit level in most 
states, be established. Mr. Koch cautioned that amending this law 
should not include a decrease in the amount of capitalization and 
surplus funds required to do business in the state.

4. Requiring insurance companies to itemize state-by-state expenses 
may eventually lead to insurance companies basing state rates on 
what occurs in that state. Mr. Koch is not sure how the logistics 
of a state-by-state itemization by insurance companies would work. 
He believes that it  would be d ifficu lt  for some companies to 
attribute expenses for business conducted in Alaska i f  only a small 
percentage of their business is in the state.

5. Regulating prices may aid in keeping the insurance industry on an 
even keel. However, Mr. Koch believes that setting limits on what 
insurers may charge will also limit the availability of insurance.

5. Establishing rate regulation laws could ensure that rates are ade­
quate, reasonable and not unfairly discriminatory. The three types 
of rating laws are prior approval, f i le  and use, and open competi­
tion. Alaska utilizes the most stringent of these approaches, a 
prior approval law, which requires the Division of Insurance to 
approve insurance rate changes before they can be implemented.

* * * * *

I hope this information is helpful to you. Attachment F, referenced in 
this memorandum, contains additional information on states which have 
implemented some of the alternatives suggested here. Attachment G is a 
compilation of alternatives on what states should do to address the crisis  
on what states are considering doing. If you have any questions or require 
additional information, please contact our agency.

Attachments

e
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c ALABAMA 

198S Session Completed

Enacted

SB 239 - Authorizes two or more counties to establish self-funded insurance 
funds for the purpose of providing liab ility  protection for member 
counties and employees acting in the line and scope of their employment.

HB 202 - Requires insurance companies which sell medical liability  
insurance to report to the appropriate state licensing agencies any 
judgment or settlement resulting from a claim for personal injury caused 
by an error, omission or negligence in the performance of professional 
services.

HB 178 - Grants immunity from suit to the Board of Medical Examiners and
the Medical Licensure Commission.

SB 369 - Grants immunity to the Board of Dental Examiners, certain members,
agents, employees, consultants and others in connection with hearing
investigations.

Legislation Considered - Not Passed

o House Bills 213-219 comprised a legislative package proposing to:

o HB 213 - establish noneconomic damage caps at $250,000; modify the
collateral source rule; limit attorneys’ contingency fees; 
permit structured settlements; and alter the standard of 
proof.

o HB 215 - allow introduction into evidence the amount of
reimbursed expenses related to a pending civil suit.

o HB 217 - amend the "scintilla" rule by increasing the minimum
standards of proof needed to be met to bring about a 
tort liab ility  action.

HB 218

Enacted

sb 377 - r r

cap liab ility  for punitive damages in civil actions at 
$250,000 or the amount of non-punitive damages, whichever 
was less. Would have changed burden of proof from 
preponderance of the evidence to beyond a reasonable doubt.

ALASKA 

1986 Session Completed

limits of $500,000 for noneconomic damages for each claim
based or : separate injury or incident. It also:
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o Bars a person who suffers personal injury or death from recovering
damages i f  the injury or death occurs in the commission of a felony.

o Provides for itemization of damages between economic and noneconomic
losses.

o Provides for periodic payment in certain circumstances.

o Limits liability  of members of board of directors of nonprofit
corporations; public or nonprofit hospitals; school districts; and 
citizens advisory committees of a municipality.

o Modifies joint and several liab ility  by making contributory fault
(chargeable to the claimant) diminish the amount of damages 
proportionate to his fault.

o Allows a defendant to introduce into evidence the amount of
compensation from collateral sources.

o Establishes prejudgment interest accrual principle.

HB 506 - authorizes municipalities, school districts and regional
educational areas to self-insure jointly or purchase coverage on a group 
basis.

SB 442 - authorizes the Department of Commerce to provide technical 
assistance to individuals intending to form reciprocal insurers for 
provision of marine liability  insurance.

ARIZONA

1986 Session Completed

Enacted

Seven tort reform b ills  were sent to the Governor. Five were vetoed. The 
two which have been enacted into law include:

o HB 2377 - establishes penalties for unjustified actions and raises 
limits for mandatory arbitration.

o HB 2170 - prescribes liab ility  for liquor to a certain intoxicated 
person or minor; defines "obviously intoxicated" and prescribes 
certain liab ility  limitations.

o HB 2375 - modifies insurance regulation and provides for alternative 
insurance options as follows:

1. self-insurance for boards of directors of non-profit 
organizations;

2. pooling for political subdivisions;

3. self-insurance for schools;

-  3 -



4. conditions for non cancellation of policies for commercial and 
industrial risks;

5. a temporary joint underwriting association for all lines;

6. the Department of Insurance to set rules and regulations for 
disclosure of loss experience.

7. provides authority for profit and non-profit corporations to 
ensure directors and officers against certain liability .

8. establishes a study commission on insurance.

o HB 2418 - authorizes the establishment of a joint underwriting 
association for provision of medical malpractice coverage for 
licensed midwives and registered nurses.

Among the legislation vetoed were b ills  calling for structured settlements 
(SB 1378), limitation of joint and several liability  (HB 2013), collateral 
source rule modification (HB 21(53) and scheduled contingent attorneys fees 
(HB 2376).

Interim

A petition to refer to the people a proposal to invoke legislative 
authority to place caps on damages has received over 200,000 signatures and 
will appear on the November, 1986 ballot. This petition, Proposition 103, 
also calls for periodic payments; and scheduled attorneys fees.

CALIFORNIA

Under Consideration

o No less than 40 b il ls  have been introduced thus far, including
legislation extending all provisions of the state’ s medical malpractice 
laws to general tort liab ility .

o AB 4406 would expand the annual information provided by insurers to 
thelnsurance Commissioner to include total premiums paid (by individual 
lines of coverage), total reinsurance ceded and premiums paid, claims 
made or occurence base policy identification, trial and judgment 
incidence, lines of coverage provided, average settlements and 
judgments, etc.

o AB 4407 would compel all admitted insurers to offer, in California, 
every category of direct commercial liab ility  insurance or reinsurance 
for commercial liab ility  insurance offered by the insurer anywhere in 
the U.S. Similar provisions are stipulated for surplus line providers.

o AB 3554 would establish a State fund for providing excess liability  
coverage for local governments and liability  insurance for nonprofit 
organizations.



o AB 3875 would require 45 days notice of intent to renew a policy 
conditioned upon a premium increase.

o SB 1538 seeks to establish an assigned liab ility  risk pool and SB 1581 
would create a rate review board.

Previous Action

o Proposition 51, which passed by a margin of 62% - 38%, will eliminate 
joint and several liability  in all suits seeking noneconomic damages.

o Restricted attorneys’ contingency fees, an issue upheld by the U.S. 
Supreme Court in 1985.

COLORADO 

1986 Session Completed

Enacted

o SB 67 will reduce awards by sums from specific collateral sources.

o SB 67 will limit damages for non-economic loss to $250,000 unless a
court finds "clear and convincing evidence," in which case up to 
$500,000 can be awarded. Eliminates awards for derivative non-economic 
loss except when court finds "clear and convincing evidence" and may 
award up to $250,000. Provides that an action against an architect,
engineer or land surveyor must be certified ty similar professionals.

o SB 69 will make uniform most statutes of limitations at three years.
Time limits for bringing tort actions are either 1 or 2 years.

o SB 70 will eliminate the doctrine of joint and several liability.
Limits liability  of a defendant to his proportionate share of negligence 
or fault.

o SB 76 extends "good Samaritan" laws to limit the liab ility  of 
individuals, businesses and corporations, directors of non-profit 
organizations and government entites when they volunteer their time 
without pay or enforce a policy or regulation to protect another person.

o SB 86 limits the liability of vendors to $150,000 i f  liquor has been
served to an intoxicated patron or a minor. (Became law without
Governor’ s signature). Actions can be brought only by individuals other 
than the intoxicated person.

o SB 1167 permanently extends the division of risk management and its fund 
which were scheduled to expire 6/30/86. Requires purchase of property 
or liab ility  insurance policies by state agencies to be approved by the 
division.

o HB 1185, 1186 and 1187 limit liab ility  for employers, shareholders, 
officers and board members resulting from the flow of water from a



reservoir. Establishes immunity for state engineers and employees when 
monitoring reservoirs.

o HB 1192 limits liability  of manufacturers of firearms when products are 
operated properly.

o HB 1196 clarifies  the immunity of public entities and their employees.

o HB 1197 ties punitive damages to actual damages in a one-to-one ratio
with 2/3rd paid to injured parties and l/3rd to the state general fund.

o HB 1201 limits liability  for mental health professionals when they use
an accepted standard of care but fail to anticipate a patient’ s violent
behavior.

o HB 1204 permits exemptions to notice of intent to cancel, nonrenew, 
change benefits or increase rates. Authorizes the Insurance 
Commissioner to inspect any rate, underwriting rule, policy form or 
contract and prohibit those deemed hazardous to the 
public/policyholders. Also requires claims-made policy forms to be 
filed on or after 1-1-87 except for public entity self-insurance pools.

o HB 1206 changes the regulation of investments of assets by domestic 
insurers based upon model NAIC legislation.

o HB 1205 limits a homeowner’ s liab ility  when property is entered 
illegally .

o 1193 lengthens notice provisions for midterm cancellations of commercial 
and medical malpractice policies from 45 or 60 days to 90 days.
Requires 90 day notice of a unilateral premium increase or coverage 
reduction and an explanation for said action. Allows cancellations and 
coverage deductions only with cause.

o HB 1358 authorizes the Insurance Commissioner to promulgate rules
requiring insurers to f i le  supplemental reports or closed - claim 'files 
or both for any line, class or subclass, authorizes permissive public 
hearings to review rates and investigations of availability 
affordability problems. Sunsets 7-1-89.

CONNECTICUT 

1986 Session Completed

Enacted

Public Act 86-338 accomplishes the following:

o increases from 30 days to 60 days notice of nonrenewal of
commercial and personal liab ility  insurance policies.

o increases from 30 days to 60 days notice of rate or coverage changes
for insured risks paying an annual premium of $50,000 or less.



nonpayment of premiums, substantial loss of reinsurance, material 
misrepresentations, etc. Cancellations are prohibited unless one or 
more of these grounds are substantiated.

o requires insurers to submit data on multi peril, general liability 
and auto coverage lines which i.icludes information comparing 
aggregate premiums charged and premiums established through rating 
mechanisms.

Substitute HB 6134 would accomplish the following civil justice changes: 

o modify joint and several liability.
o reimpose modified sovereign immunity for municipal governments, 
o allow all judgments (currently limited to medical malpractice) to be 

reduced by sums awarded through collateral sources, 
o impose a penalty, which could include defense costs, for filing 

suits in absence of probable cause, 
o impose periodic payments on future economic and noneconomic damages 

exceeding $200,000. 
o schedule attorneys contingency fees (a five-tiered approach

commencing at 33% of the f irst  $300,000 and finishing at 10% of any 
amount exceeding $1.2 million).

o Recovery is  not barred i f  the p la intiff’ s negligence was not greater
than the combined negligence of the person or persons against whom (
recovery is  sought. Damages shall be diminished in proportion to the v
p la intiff’ s percentage of negligence. A defendant is liable to claimant 
for only his percentage of fault. Provision is made for reallocation of 
uncollectible amounts among defendants.

o Liquor liability
(a) Sellers (to intoxicated persons) are liable to the person 
injured for not more than $20,000 nr not more than an aggregate of 
$50,000 to all injured parties, (b) A rebuttable presumption that 
the se ller  who sold alcoholic liquor to the intoxicated person is 
solely liable for any damages payable to the injured person is 
established.

o Directors, Officers, Trustees
Any person who serves as a director, officer, or trustee of a 
nonprofit ''rganization qualified as tax-exempt under IRS provisions 
and who not compensated for services shall be immune from civil 
liability for acts or omissions resulting in injury (provided that 
person is acting in good faith and within the course and scope of 
his or her official duties).

Previous Action

Established a market assistance plan and statutorily authorized the
creation of joint underwriting associations.

e
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I n t e r im  Studies

Public Act 86-338 instructs a legislative committee to analyze underwriting 
standards, classification systems and premium development techniques.
It further instructs the committee to make recommendations re: the
claims-made form and potential return to prior ? :proval.

DELAWARE 

1986 Session Completed

Enacted

o SB 533 - limits personal liab ility  of directors of corporations in cases 
where directors are accused by shareholders of violating their "duty of 
care."

o HB 470 requires expanded disclosure of information by property/casualty 
insurers on a line by line basis for the state of Delaware and as total.

o HB 444 alters cancellation and nonrenewal notice requirements for
commercial, municipal and professional liability policies. Notices must 
be delivered a minimum of 60 days prior to the effective date of the 
cancellation or nonrenewal. HB 444 prohibits cancellations or 
nonrenewals unless one or more of ten reasons (such as premium 
nonpayment or breach of contractual duties) exists. Suspension of 
insurer cancel!ation/nonrenewal authority occurs after the Commissioner 
has deemed unavailability to be critica l.

FLORIDA 

1986 Session Completed

Enacted

The Tort Reform and Insurance Act of 1986 accomplishes the following:

o It freezes rates for all commercial property and liab ility  coverages in
Florida at their May 1, 1986 levels from July 1, 1986 until January 1,
1987;

o It requires a 40 percent roll-back of insurance premiums applicable to 
one-fourth of the policy-term premium of all commercial liab ility  
policies in Florida, pro-rated for the period that such policies are in
effect from October 1, 1986 until January 1, 1987; and

o It requires that all commercial property and liab ility  insurers f i le  new
rates with the department which are based upon the rates that were in 
effect on January 1; 1987.

During the period from July 1, 1986 until January 1, 1987, the 
applicable insurers would be prohibited from cancelling or nonrenewing 
their insureds at a rate greater than 30 percent of their cancellation 
and nonrenewal rates for the previous 24 months during any 30 day



period. Insurers would be permitted to escape the roll-back provisions 
to the extent that they could show that the resulting rates would be 
inadequate or would impair their solvency. Lastly, the rates to be 
implemented on January 1, 1987 would be based on 1984 rates but would be 
adjusted upward (or downward) as justified by each insurer to comply 
with actuarial principles.

o Authorizes financial institutions to participate in reinsurance and 
Florida insurance exchanges.

o Authorizes commercial liab ility  risks to be group insured.

o Increases the department’s rate review and enforcement authority.

o Creates a property/casualty insurance excess profits law.

o Authorizes creation of a commercial property/casualty joint underwriting 
association.

o Expands the types of health care providers that can self-insure and
authorizes CPAs, architects, engineers, veterinarians, land surveyors 
and insurance agents to self-insure.

o eEtablishes notice requirements for cancellation, nonrenewal and renev.dl 
of premium of commercial liab ility  policies.

o Authorizes the creation of commercial self-insurance funds.

o Modifies the application of the doctrine of joint and several liability.

o Limits when punitive damages may be pled, specifies to whom they are to
be distributed, and caps the maximum amount of such damages in certain 
cases.

o Caps noneconomic damages in civil actions at $450,000.

o Requires, under certain circumstances, periodic payment of future
damages exceeding $250,000.

o Creates a five member Academic Task Force for Review of the Insurance
and Tort Systems.

Interim

Insurers and three industry trade groups are challenging the
constitutionality of Florida’ s new law.

C
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GEORGIA 

1986 Session Completed

Enacted

o SB 369 and SB 440 - respectively authorize local governments and 
school boards to join together for purposes of securing liability  
insurance.

o HB 1146 - (Act No. 1670) compels plaintiffs found to have filed 
frivolous suits to pay fees and costs incurred by defendants.

o HB 1185 - (Act No. 1486) regards dismissal of actions for frivolous 
suits.

o HB 1471 - (Act No. 1619) c larifies  sovereign immunity of municipal 
corporations.

o HB 1549 - (Act No. 1422) and HB 1526 (Act: No. 1621) establish immunity 
for governmental employees and offic ia ls .

o HB 1503 - (Act No. 1456) places tighter restrictions on cancellation and 
renewal of policies by insurance companies.

o SB 553 - (Act No. 1457) establishes assigned risk pools for certain 
property/casualty insurance risks and authorizes the insurance 
commissioner to order a refund of portions of premiums.

o SB 384 - (Act No. 1518) requires insurers to f i le  itemized annual 
reports.

HAWAII

1986 Session and Special Session Completed

Enacted

o HB 1993-86 - provides for additional exceptions to the state’ s tort 
claims act.

o HB 2238-86 - provides a statutory mechanism for ensuring that child care 
providers will be able to secure liability  insurance.

o HB 1695-86 - authorizes mass merchandising of motor vehicle, property
casualty insurance to the employees of any employer or to the members 
of any association or organization under a mass merchandising plan 
audited by the insurance commissioner.

o HB 1694-86 - authorizes the licensure and operation of pure captive
insurance companies and association captive insurance companies.

o HB 2549-86 - aPows for the formation of workers* compensation self-
insured groups.

- 10 -



o S I -8 6 ,  s p e c ia l  session  l e g i s l a t i o n ,  accomplishes th e  f o l lo w in g : C
o Beginning October 1, 1986, all authorized insurers transacting 

commercial liab ility  insurance shall implement a 10% rate reduction, 
excepting motor vehicle and medical malpractice policies (new rates in 
effect through September 30, 1987). The Insurance Commissioner is 
empowered to except companies who petition and show that such rates 
affect solvency of company.

o Beginning October 1, 1987, all authorized insurers providing commercial 
liab ility  insurance shall implement a 12% rate reduction, excepting 
motor vehicle policies only effective through September 30, 1988.

o Effective October 1, 1988, all authorized insurers shall implement a 15% 
rate reduction, excepting motor vehicle policies, effective through 
September 30, 1989.

o Provides for a closed claim study which could result in rebates or 
credits to insureds i f  premiums are excessive.

o Prohibits cancellation of the insured prior to expiration of agreed term 
or one year from effective date of the policy or renewal, with 8 
specific exceptions.

o Provides for nonrenewal of policies i f  insurer gives 45 days notice with 
reasons for nonrenewal.

o Provides that insurance contracts shall not cover punitive o'* exemplary ^
damages’ unless specifically included.

o Provides for limitation of attorneys’ fees for plaintiff and defendant 
to a reasonable amount (determined by court of jurisdiction).

o Provides that plaintiff or defendant in a settlement may request 
attorneys’ fees be subject to approval of court of jurisdiction.

o Provides that attorneys’ contingent fees in any action for medical tort 
are subject to court of jurisdiction approval.

o Provides that courts may assess either party a reasonable sum for
attorneys’ fees i f  the court finds that the party’ s claim or defense was 
frivolous (amount shall not exceed 25% of amount originally prayed for).

o Provides for periodic payment of damages in excess of $1,000,000 i f  
defendant is  the State, political subdivision of the state or any 
governmental agency.

o Provides for a statute of limitations on medical torts; no suit can be 
brought more than 2 years after the plaintiff discovers or should have 
discovered the injury, and not more than 6 years after the date of the 
alleged act or ommission causing the injury (exception for minors).

e
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o Provides for payment of valid liens (arises out of claim for payment 
made from collateral sources for costs and expenses arising out of 
injury) from special damages recovered.

o Abolishes joint and several liab ility  with four specific exceptions.

o Provides standard for determination of loss or impairment of earning 
capacity.

o Places a $375,000 cap on non-economic damages.

o Establishes a court annexed arbitration program for cases having a 
probable jury award of $150,000 or less.

o Abolishes cause of action for serious emotional distress arising from 
damage to property or material objects.

o Appropriates $100,000 for subsidy payments covering liab ility  insurance 
premiums of certain obstetricians and gynecologists.

o Appropriates $400,000 for the insurance commissioner to carry out 
purposes of this act and hire additional staff.

o Appropriates $200,000 to implement court annexed arbitration program.

o Provides for closed case reports prior to 1988 and 1989 sessions,
evaluating the effects of the act along with recommendations for change 
or repeal of provisions.

o Provides for the chief justice to prepare a report on court annexed 
arbitration prior to 1987 regular session.

IDAHO

1986 Session Completed

Enacted

o SB 1439 - limits dram shop and social host liability.

o HB 1469 - places limits on attorney contingency fees.

Legislation Considered - Not Passed

A major proposal (SB 1297) calling for establishment of a state insurance
fund was among the b ills  not passing.

ILLINOIS 

1986 Session Completed

Enacted

SB 1200, passed on the final day of session, accomplishes the following:

-  12 -



o Joint and several liability. It retains joint liab ility  in cases of 
medical malpractice, environmental concerns and medical costs.
Defendants who are less than 25% at fault for an injury would not be 
jointly liable for other damages.

o Collateral sources. Any judgment against a defendant would be reduced 
by any insurance reimbursements to the plaintiff above $25,000.

o Comparative negligence. A plaintiff who is more than 50% responsible 
for his injury would not be permitted to collect damages in cases of 
negligence or product liability.

o Municipal immunity. Grants broad immunity from liab ility  suits to
municipalities; exempts present or former public employees from punitive 
damages for actions arising from official duties; exempts a public 
entity from liability  for "hazardous recreational activities" when 
warning of the hazard is  posted.

o Requires insurers to provide loss information with notification of
cancellation or at request of insured.

o Requires 90-day notice to the state of termination of any line of
insurance in the state.

o Requires 60-day notice to insureds of cancellation, nonrenewal or
premium increase of 30% or more.

Previous Action

o In December 1985, the Insurance Department launched a market assistance 
plan.

o Select Committees in both the House and Senate have examined the
affordability/avai1abi1ity issue.

INDIANA

1986 Session Completed

Enacted

SB 393 authorizes judges to determine what are frivolous suits 
and to assess fees for such suits.

SB 394 modifies the states’ s collateral source rule. Juries are 
to be instructed not to take into account taxes to be paid on 
potential awards.

SB 85, dealing with dram shop, asserts that licensed sellers are 
not liable for the actions of their customers unless they know 
customers making purchases are intoxicated.

HB 1255 allows the state to administer insurance pools for local
governments. ^
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o HB 1284 grants volunteers immunity from liab ility  unless the entity 
which they assist has insurance.

IOWA

1986 Session Completed

Enacted

o Increase the risk manager’ s duties in relation to providing insurance 
and risk management assistance to local governmental entities and 
increase the risk manager’s authority to self-insure fidelity exposures 
for state o ff ic ia ls .

o Authorize local governmental entities to enter into alternative
financing agreements for insurance, self-insurance, risk sharing or risk 
pooling, and for the funding of such agreements.

o Create an Insurance Assistance Act, which sets out requirements for data 
collection and analysis, authorization for certain insurance assistance 
programs, provision for the financing of the programs and required 
insurance rate adjustment reviews.

o Modify laws relating to the recovery of damages, including:

o limiting the liability  of the state for financial regulatory
activities.

o exempting social hosts from liab ility  for the service of alcohol to
guests.

o restricting the discovery and use of medical malpractice peer review
and disciplinary proceedings.

o expanding the use of voluntary agreements in medical malpractice
cases.

o creating a reta iler ’s exemption in products liab ility  actions.

o limiting the liability  of muncipalities for licensing and inspection
activities.

o limiting the liability  of municipal officers and employees for
punitive damages.

o authorizing the court to stay court actions i f  past actions by the
party have been frivolous.

o prohibiting the stating of money damages demanded in original
pleadiings and filings.

o requiring the certification of pleadings and motions, and providing
sanctions for the failure to so certify or for actions in violation 
of the certification requirement.
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o authorizing the use of structured and other nonlump-sum payment 
methods by the court.

o creating a state of the art defense in products liability  actions.

o raising the required findings for the award of punitive or exemplary
damages, and creating a new system for the award and disbursement of 
such damages.

o Establish a Liability and Liability In;'trance Study Commission to be 
comprised of eight legislators, four members of the public or private 
sector, the Attorney General and the Insurance Commissioner.

Interim

A continuing legislative/public member study will focus on tort liability  
and insurance issues for which there is insufficient documentation of need 
and effectiveness. Items likely to receive attention are the collateral 
source rule, damage caps, attorney fees, premium rollbacks and innovative 
judicial mediation techniques.

KANSAS 

1986 Session Completed

Enacted

o HB 2661 - caps damage awards against health care providers at $1 
million. Noneconomic damage awards in these same medical malpractice 
judgments are capped at $250,000 (subject to cost of living 
adjustments). Juries must itemize noneconomic damage awards and all 
settlements are to be paid periodically. .

A "pinhole" provision permits claimants to petition courts to award 
supplemental benefits for medical-related expenses up to a maximum of 
S3 million.

o SB 512 - prohibits cancellation of business and professional liability  
insurance policies unless one of 5 causes for cancellation can be 
determined (as nonpayment of premiums, material misrepresentations, 
etc.).

This legislation also requires insurers to give policyholders 60 day 
notice of a decision to nonrenew.

o SB 382 - allows deductible health care provider liab ility  insurance.

o SB 400 modifies civil procedures regarding determination of frivolous 
suits.

Legislation Which Failed

o SB 540 would have established a $1 million liability  cap for various 
professionals.
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In te r im

An interim study on liab ility  insurance has been commenced.

KENTUCKY 

1986 Session Completed

Enacted

o SB 309 - will permit the Insurance Commissioner to establish a voluntary
risk sharing association for hard-to-get lines of commercial liability 
coverage.

Legislation Considered - Not Passed

o Among dozens of introduced b ills  which did not pass was legislation
capping awards, providing for structured settlements, modifying the 
collateral source rule and providing changes in the areas of medical 
malpractice.

Interim

Legislative leadership authorized the creation of* a task force to review
the entire issue including authority to investigate the State Insurance
Department and the insurance industry.

LOUISIANA 

1986 Session Completed

Enacted

Act 18 - Provides that those who se l l ,  serve or furnish alcoholic beverages 
are generally not civ illy  liable for damages caused by purchasers and 
those served.

Act 111 - Relative to joint self-insurance programs by local governmental 
subdivisions.

Act 473 - Relative to the funding and operation of the Department of
Insurance, to establish the budget units of the Department, to create a 
special fund to provide monies for operation of the department.

Act 499 - Requires that written notice of partial settlement of medical 
malpractice claims be sent to the attorney general.

Act 548 - Requires property and casualty insurers to provide additional 
information in their annual reports.

Act 641 - Authorizes governmental subdivisions to form, join and 
participate in interlocal risk management groups.



Act 662 - Authorizes sheriffs and others to form an interlocal risk 
management agency.

Act 754 - Prohibits midterm cancellation or rewriting of insurance.

Act 830 - Empowers the attorney general to represent consumers in all 
proceedings before the Insurance Rating Commission.

Act 843 - Authorizes the Louisiana Insurance Rating Commission to use 
subpoenas and other methods of discovery.

Act 857 - Requires increased data reporting to the commissioner of 
insurance.

Act 902 - Allows statewide professional, trade and occupational
associations to establish one or more professional or public liability 
trust funds without such funds being deemed insurance.

Act 952 - Establishes a special committee to study the affordability and 
availability of liab ility  insurance. Provides for limited civil 
liab ility  in connection with hazardous waste and asbestos abatement and 
cleanup.

MAINE

1985 Session Completed

Enacted

o Public Law 671 prohibits midterm cancellations unless cause (such as 
nonpayment of premiums, fraud, breach of contract, potential insurer 
insolvency, etc.) can be confirmed. Notice of cancellation must be made 
10 days prior to the cancellation. Notice of a nonrenewal must be made 
30 days prior to a policy’ s expiration date. Policyholders can request 
that the Superintendent of Insurance verify that the insurer has 
established cause for the nonrenewal.

o LD 2080 grants immunity to servers unless minors they serve can prove 
they were negligently served. Servers who are negligent or reckless in 
serving minors or visibly intoxicated adults could be sued. Per 
occurrence caps of $250,000 on awards against alcohol servers are 
established. These caps exclude medical care and treatment expenses.

o Public Law 713 authorizes political subdivisions to participate in 
public self-funded pools.

o Public Law 804 shortens statute of limitations for suits related to 
medical and legal professional liab ility

Legislation Considered - Not Passed

LD 2053 would have given the Insurance Commissioner authority to establish
a joint underwriting association for provision of liab ility  coverage for
day care operators, public entities, liquor retailers and municipalities.
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I n t e r im

An interim commission comprised of legislators, legal and insurance 
representative' will explore tort liab ility .

MARYLAND

1986 Session Completed

Enacted

o Awards for noneconomic damages would be capped at $350,000 per SB 558.

o Prior approval of premium rates would not be required for three 
additional years per HB 329.

o SB 600 provides personal immunity for directors of charitable 
organizations provided the organization it s e l f  is insured.

o SB 899 will require that personal lines providers make coverage 
available to licensed operators of in-home clay care fa c i lit ie s .

o SB 1015 authorizes pooling and self-insuring for certain types of 
casualty risks, particularly local governments and nonprofit 
organizations.

o SB 379 permits a CCUA (Commercial Casualty Underwriting Association - a 
private association comprised of all Maryland licensed insurers) to 
write insurance for "subpools" (e.g., day care centers) upon the 
Insurance Commissioner’ s determination that commercial insurance is 
unavailable.

Interim

A Joint Task Force is exploring the feasibility of establishing a 
catastrophic loss fund to cover catastrophic losses for all commercial 
casualty lines. The task force is also examining the possibility of 
establishing a Maryland Reinsurance Exchange.

MASSACHUSETTS

Enacted

o HB 6172 accomplishes the following regarding medical malpractice:

o establishes an independent medical review board comprised of 
disciplinary and risk management units and vested with subpoena 
powers.

o requires medical malpractice insurers and tribunals to report final 
disposition of medical malpractice cases.

o eliminates the collateral source rule and establishes a mechanism to 
have awards itemized.



o establishes a $500,000 cap on general noneconomic damages except 
where plaintiff is substantially impaired or disfigured. C

o schedules attorneys fees (40% of f irst  $150,000 down to 25% of 
excess over $500,000).

o amends the outside statute of limitations (after date of occurrence 
which gave rise to an original claim) to 7 years.

o requires the Insurance Commissioner to set final rates and permits 
imposition of a surcharge on medical malpractice premiums. The 
maximum amount of coverage for physicians and hospitals is doubled.

o a medical malpractice commission shall study the health insurance 
industry including premiums, reimbursement practices, feasibility of 
a patient compensation fund, etc.

o establishes a medical malpractice analysis unit in the Department of 
Insurance.

MICHIGAN

Enacted

o HB 4550 - prescribes liability  for retail liquor licensees under certain 
circumstances; requires security for that liability  and provides
procedures, defenses and remedies. ^

o HB 4676 - health fac ilit ies  with medical staff, including HMO’s, shall 
report to appropriate licensing boards and to the Department of Health 
any disciplinary action taken against a member of the medical staff and 

. relevant circumstances.

o HB 5163 - makes uniform the liability  of municipal corporations,
political subdivisions, and the state, its agencies and departments,
when engaged in the exercise or discharge of a governmental function; 
defines and limits liability; authorizes the purchase of liability  
insurance; provides for defense of public officers, and their immunity 
in certain circumstances.

o HB 5154 - provides for a $225,000 limitation on non-economic damages in 
medic?.l malpractice cases, unless one of the following circumstances 
exist: death; intentional tort; foreign object wrongfully le ft  in body; 
injury involves reproductive system; discovery of claim was prevented by 
fraudulent conduct of health care provider; limb or organ was wrongfully 
removed; loss of bodily function. HB 5154 also:

o stipulates that the trier of fact shall itemize damages into
economic and non-economic.

o provides a cost-of-living escalator in the cap which is tied to the 
annual increase in the consumer price index.

e
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o permits a party named as one of multiple defendants in a medical 
malpractice case to f i le  an affidavit of noninvolvement.

o requires that plaintiffs and defendants in medical malpractice cases 
f i l e  an affidavit containing a written opinion from a licensed 
physician, dentist or other appropriate health care provider stating 
that the claim or defense has merit.

o allows defendant to recover (contribution) from co-defendants any 
amount for which they may have been liable.

o provides for implementation of pre-trial mediation in all medical 
malpractice claims, regardless of dollar amount of claim.

o addresses prejudgment and postjudgment interest rates.

o provides that evidence that expense or loss was paid or is payable
by collateral source is adrnissable after .the verdict and before 
judgment is entered; court will be required to determine the amount 
of expense which has been paid by collateral source and then reduce 
that amount by an amount equal to the premiums paid for the benefit 
by the plaintiff, the p la intiff’ s family or employer.

o '  .joint and several liab ility  - the trier  of fact shall determine the 
total amount of damages and the percentage of total fault of all 
parties regarding each claim as to each plaintiff, defendant and 
third party defendant. Then the amount shall be reduced by 
collateral source payments. If a party’ s share is uncollectible, 
then a reallocation of the uncollectible amount occurs (a party 
shall not be required to pay an amount which exceeds its percentage 
of fault).

o mandates structured payment provisions i f  judgment for future
damages exceeds $250,000 gross present cash value; then court enters
an order that defendant shall satisfy the entire judgment amount, 
less cost and attorneys fees, by purchase of an annuity contract; 
requires itemization of past economic and noneconomic damages and 
future damages.

MINNESOTA 

1986 Session Completed

Enacted

HF 1950 contains the following civil justice system modifications:

o imposition of a $400,000 cap on "intangible losses".

o provision for the automatic reduction from judgments of payments
made from collateral sources.

o prohibition of victims seeking punitive damages in original 
complaints.



o allows the court to award costs in frivolous suits,

o exempts future damages from prejudgment interest.

SF 2078 accomplishes the following insurance regulation and provision 
modifications:

o creates a state risk management fund.

o requires P/C insurers to submit annual reports on liquor and product
liability  and medical malpractice and any other line designated by 
the commerce commissioner. These reports shall contain: written 
and earned premiums, investment income, incurred claims, operating 
and underwriting gains and losses.

o creates a state-run joint underwriting association (specifically for
day care providers, foster homes, group homes and sheltered 
workshops).

o In determining whether rates are or are not excessive, the
commissioner will authorized to utilize a definition of "less
than 5 insurers writing more than 75% of the coverage" as 
non-competitive.

o SF 1612 - authorizes the state’ s temporary j.u.a. to issue medical
malpractice insurance to hospitals and nursing homes unable to get 
coverage.

MISSISSIPPI 

1986 Session Completed

Enacted

o HB 755 - authorizes the Commissioner of Insurance to establish a plan
for the availability of certain general liab ility  insurance policies.
In 1985, HB 983 established immunity for government employees and 
offic ia ls  and modified sovereign immunity. HB 983 placed a statute of 
limitation on suits filed against the state.

o SB 2166 - reestablishes sovereign immunity for the state effective July 
1, 1987, and for political subdivisions effective October 1, 1987.

o The Mississippi Insurance Commission has imposed a moratorium on p/c 
rate increases effective through December 30, 1986.

MISSOURI 

1986 Session Completed

Enacted

o SB 663 - caps noneconomic damages awardable in medical malpractice suits 
at $350,000. This legislation also requires certain doctors to carry



medical malpractice insurance and adds additional reporting requirements 
regarding disciplinary actions taken by hospitals against doctors. SB 
663 requires submission to court of an affidavit from a licensed health 
care provider averring that a medical malpractice action is not 
frivolous.

o HB 1435 and 1461 - create a "Missouri Public Entity Risk Management 
Fund" for participating political subdivisions whose contributions will 
be used to pay insured claims and legal fees for such claims. Coverage 
for tort claims will cover official actions of employees. A limit of 
$800,000 is established for payment for any single occurrence. 
Contribution by political subdivisions will be determined by the Board 
in accordance with standard rating procedures. The minimum contribution 
will be $1,000.

o SB 647 - reestablishes sovereign immunity with several exceptions.

o SB 701 - updates statutory language of the "FAIR Plan", authorizing that 
plan to assist people in securing basic property insurance in non-urban 
areas, and to issue its own policies. Raises coverage limit on 
commercial property at one location to one million dollars.

MONTANA

1986 Special Sessions Completed

Enacted

o SB 2 - authorizes bond issues f~r local government self-insurance funds.

o SJR 1 - authorizes an interim study commission to review public and 
private sector problems regarding liab ility  insurance.

o HB 16 - authorizes the Insurance Commissioner to establish a market 
assistance plan, and, i f  necessary, a joint underwriting association for 
provision of liab ility  insurance coverage.

o SB 22 - revises limits on tort recovery against public entities.

o Special session legislation caps government liab ility  at $750,000 per 
claimant and $1.5 million per incident. Previously enacted statutes on 
this same matter were found unconstitutional by Montana’ s Supreme Court.

Legislation Introduced - Not Passed

o HB 21 would have created a state reinsurance program.

NEBRASKA 

1986 Session Completed

o Established a major study commission to review the scope of the 
entire issue during the 1986 interim.



NEW HAMPSHIRE

1986 Session Completed

Enacted

HB 513 - will accomplish the following:

o place a $875,000 cap on pain and suffering awards;

o reduce the statute of limitations from six to three years;

o prohibit policy cancellations unless 60 days notice is given.

o permit judges to assess costs and attorneys fees from frivolous
lawsuits and frivolous defenses.

o apply liab ility  caps of $500,000 (per occurrence) and $150,000 (per
person) to municipalities. When municipalities are found over 50%
liable, joint and several liab ility  will apply with only several 
liab ility  applying when municipalities are 50% or less liable.

o defines "good business practice" for purposes of defense in liquor
liab ility  lawsuits. Intoxicated drivers will need to show "gross"
negligence in future suits against sellers and servers.

o requires contingency fee agreements to be in writing with final
costs set out at the end of litigation. Attorneys will be required 
statutorily to offer hourly rate and contingency fee options.
Judges will be permitted to review contingency fee costs in all 
judgments exceeding $200,000.

o outlaw punitive damages (existing practice).

o set out the burden of proof in medical malpractice actions.

o limit the liab ility  of directors and officers of charitable
organizations and societies.

HB 479 (Chapter 59) - relates to regulation of surplus lines insurance 
coverage.

HB 414 (Chapter 58) - provides for licensing of insurance consultants.

HB 360 - relates to credits for reinsurance.

Interim

HB 513 - also creates a Tort Reform Commission to evaluate the workability 
of the new law and to study issues, as the collateral source rule, not 
resolved in this session. The Commission will report in December, 1986 
and December, 1987.
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Enacted

NEW JERSEY

SB 1678 - grants immunity to volunteer unpaid athletic coaches provided 
these individuals have participated in league-established safety and 
training programs.

Under Consideration

o AB 2400 - 2404 have passed the General Assembly proposing the following: 
structured settlements for awards exceeding $300,000; a $500,000 per 
claimant or $1 million per occurrence cap on judgments entered against a 
public entity; immunity for volunteers and public o ff ic ia ls ; arbitration 
for all liab ility  claims of $20,000 or less; rate filings based on New 
Jersey loss experience; and a graduated cap on "pain and suffering" 
awards in the private sector. These b ills  are now before the Senate.

o Assembly Bills 2357-2365 would apply various tort and regulatory reforms 
in the area of municipal liab ility . Besides establishing an excess 
insurance fund, the b ills  would modify joint and several liability and 
provide for structured settlements.

o The Senate has put forth two packages. Majority Democrats have
developed a major package, SB 2312-2323, of insurance reform b ills  and 
selected civil justice reform measures. SJR 40 also calls on the 
federal government to take over regulation of the insurance industry. 
Minority Republicans have a six-bill, package of insurance and civil 
justice modifications and reforms. Hearings on liab ility  insurance may 
occur during the summer.

o S. 1718 would create an excess insurance fund and require all public 
entities, except the state, to join. All public entities would be 
assessed premiums and the coverage would be for claims exceeding 
$500,000 up to $20 million. This legislation has passed the Senate and 
is before the House Insurance Committee.

o Other Senate legislation seeks to provide indemnification of hazardous 
waste contractors and modify standards of negligence.

o SB 346 - now in the Assembly, would grant immunity to boards of trustees 
of nonprofit corporations carrying out their official duties.

Previous Actions

o Counties, municipalities and school boards may self-insure or join 
together in regional insurance pools.

o The Insurance Commissioner prohibited midterm cancellations and 
nonrenewals unless notice is given.

o A market assistance plan aimed at making liab ility  insurance 
available for municipalities, day care centers, taverns and 
restaurants has been established.
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NEW MEXICO 

1986 Session Completed
C

Enacted

HB 178 - provides school districts with insurance coverage at a cost 
savings and clarifies  statutes related to the public school insurance 
authority.

SB 108 - creates a District Court Arbitration Fund and provides for 
collection of an arbitration user fee.

HB 317 - extends the coverage which the risk management division is able to 
provide to school districts through the public school insurance 
authority.

SB 110 - caps attorneys fees for workers compensation cases at 20% of the
first  $5,000; 15% of next $5,000 and 10% of remaining benefits.

HB 244 - provides for certain limitations orr liab ility  for alcoholic liquor 
sales or service. Establishes caps of $20,000 for property damage, 
$50,000 for injury to or death of one person; $100,000 for injury to or 
death of two or more persons for each transaction or occurrence.

SB 105 - expands the applicability of the self-insurance and risk pooling 
provisions of the Municipal Code to include’ other political subdivisions 
and local public bodies.

Committee substitute for HB 226 - requires most insurers to submit
quarterly financial reports to the superintendent of insurance. Based on
these reports, the superintendent is required to compile an annual report
for legislators.

HL 242 - creates a public child contractor liab ility  fund.

SB 137 - creates a Metropolitan Court Mediation Fund; provides for
collection of certain costs to fund mediation programs for certain civil 
and criminal actions.

Study Groups

o establishing a legislative liab ility  insurance study committee.

NEW YORK

Enacted

Insurance and civil justice reforms are both included in omnibus 
legislation signed by the Governor in late June. SB 9351-A and A-10663 
(Chapter 220, 1986 Session Laws) accomplish the following tort reforms:

o compels courts to offset awards by amounts received from collateral 
sources (similar 1985 legislation regarding medical malpractice). e
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o allows recovery of up to $10,000 in court costs and attorneys fees 
for frivolous suits and defenses in personal injury, property and 
wrongful death actions.

o establishes "gross negligence" as the determinant of liab ility  of 
directors, trustees, officers of nonprofits.

The same legislation accomplishes the following insurance reforms:

o creates a flex rating system to open, competitive
ratemaking. Insurers must f i le  rates to reflect enacted tort 
reforms within 90 days. The Insurance Department in September,
1986, informed insurers that the net effect of tort reforms would 
compel reductions ranging from 3% to 20% depending on line of 
coverage.

o authorizes the Insurance Department to conduct a selected review of 
rates for the period 6/85 - 6/86. Mandates that every rate filed 
since 6-1-86 be reviewed.

o the flex rating system includes Commissioner - imposed "bands" on 
rate increases/decreases by line. If a proposed rate 
increase/decrease fa lls  within the band, rates are filed and used.
If the proposed rates are outside the band, rates are filed and 
subject to approval. Bandj can be changed. Commercial, 
professional and public entity lines are included in flex-rating 
(not homeowners or automobile).

o authorizes a discretionary joint underwriting association for
troubled commercial, public entity and professional liab ility  lines 
pursuant to Insurance Department determination of unavailability. 
Requires establishment of a j.u.a. for public entities by 10-1-86 
unless the Department determines that coverage is available.

o prohibits unwarranted midterm cancellations.

o requires P/C policies to extend a minimum of one year.

o prohibits policy cancellations unless warranted (as when there is 
fraud - nonpayment - material charges, etc.). Lack of reinsurance 
is  not in and of it s e l f  a reason to cancel unless solvency is 
threatened.

o requires at least 60 days notice to not renew or to affectuate a 
premium increase exceeding 10%.

o enables policyholders to secure claims loss history.

o permits municipalities, school districts and other public entities
to form reciprocal insurers.

o permits certain nonprofits and charitable/religious organizations to 
collectively purchase P/C coverage.
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o authorizes, through a "sunshine" provision, the Insurance
Superintendent to report financial and loss data and codefendsnts in 
suits regarding recreational, childcare, dram shop, municipalities, 
owners, landlords and tenants, etc.

o expedites access to provision of excess and surplus lines.

o appropriates $3 million to enhance the Insurance Department’ s 
regulatory authority. t

A. 10664 and S. 9391A, "toxic tort" legislation (CH. 682, Session Laws 
1986) includes the following proposals related to toxic torts and torts 
generally:

o extension of statute of 1 imitations for filing toxic tort actions 
from 3 years after exposure to 3 years after discovering an injury; 
with one year revival of claims.

o in personal injury actions, joint and several liab ility  is
inapplicable for noneconomic losses i-f the defendant is less than 
51% liable (with some exceptions).

o authorization of structured settlements when awards exceed $250,000.

o A. 11584 and S. 9470 (CH. 226, Session Laws, 1986) affect medical
malpractice as follows:

a) allow the Insurance Superintendent to establish medical 
malpractice rates.

b) phase in issuance of claims - made policies.
c) require certificates of merit and encourage arbitration in order 

to discourage frivolous suits.
d) enhance examination processes regarding physician misconduct.

NORTH CAROLINA 

1986 Regular and Special Session Completed

r

Enacted

o SB 873 will require insurers to provide additional data based on North 
Carolina and/or regional experience, to support rate increase requests.

o SB 873 restores the Insurance Commissioner’ s rollback authority on rates 
found to be excessive. Challenges to rollback decisions can be made 
and, when filed, rate amounts purported to be in excess will be placed 
in an escrow account. Refunds would be made with interest (computed at 
the prime rate plus 3%).

The same legislation calls for two non-voting members to serve on the 
state’ s Rating Bureau, and places additional burdens on p la intiff’s 
attorneys in proving they have meritorious claims. It requires 45 day 
notice of policy cancellations, nonrenewals and premium increases and 
authorizes formation of local government self-insurance pools.

C

C
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o SB 873 amends rules of civil procedure so that in matters in controversy 
stemming from all negligent actions where the damages sought exceed 
$10,000, pleadings for an unspecified amount over $10,000 shall be 
sought.

o HB 2103 establishes a 1.75% premium tax rate for domestic and foreign 
insurors, said rate to sunset 1-1-88.

o Authorized the Insurance Commissioner, on a standby basis, to establish 
joint underwriting associations.

* t 
o Authorized the Insurance Commissioner to extend the state’ s FAIR plan to 

all areas of the state.

o Called for a referendum on a state radioactive repository site act.

OHIO

Enacted

o HB 875 permits political subdivisions to participate in joint liability  
insurance pooling arrangements.

o SB 366 grants immunity from civil action damages with specific 
conditional exceptions, for volunteers of nonprofit or charitable 
associations. Immunity relates to liab ility  arising from civil actions 
for injury, death or loss to persons or property.

Under Consideration

o SB 330 has been assigned to a conference committee, conferees have been 
designated, and an informal review and discussion process will commence 
in the latter part of September. SB 330 propose the following insurance 
reforms:

o requiring advance notice of policy nonrenewals;

o authorizing the establishment of joint underwriting associations;

o prohibiting mid-term policy cancellations;

o permitting banks to invest in the reinsurance market;

o formalizing mechanisms for existing market assistance plans; and

o expanding the Insurance Department’ s powers to include subpoena of 
insurer records and standby authority for prior approval of rates.

o SB 330 proposes the following civil justice reforms:

o deducting benefits and/or payments from collateral sources from 
awards;

o permitting structured settlements when awards exceed $100,000;



o modifying the allocation of damages under joint and several
liab ility  when certain damages are not collectable;

o authorizing hearings to determine i f  suits are frivolous; and

o authorizing pre-trial settlement offers which would require
non-judicial settlement when offers exceed p la intiff’s demands.

OKLAHOMA 

1986 Session Completed

Enacted

SB - accomplishes the following insurance regulation changes:

o requires the 10 largest P/C insurers to annually submit reports on
premiums, losses, settlements, judicial dispositions, etc. among 11 
coverage categories.

o requires the 50 largest P/C insurers-to annually submit data on
premiums, 1 ,sses, judgments over $250,000, etc. on a less detailed, 
more restricted basis than for the 10 largest insurers.

o implements unfair claims settlement practices statutory language and
permits the Insurance Commissioner to require periodic reports from 
violators.

SB 438 accomplishes the following civil justice system changes:

o limits punitive damages to actual damages and applies a stricter
standard for justifying consideration of punitive damages.

o allows judges to direct'juries to itemize verdicts (constitutional
prohibition on a mandatq).

o allows prevailing parties to recover up to an aggregate of $10,000
in attorneys fees and court costs in judicially-determined frivolous 
suits.

o amends the interest payable on actual damages sought from 15% to the
T-Bill rate plus 4%.

HB 1983 authorizes the Insurance Commissioner to establish a market
assistance plan.

Interim

SB 488 creates an 18-member (10 legislators - 8 public members) Select
Committee on Insurance Rates and Tort Claims.



OREGON

A liab ility  insurance interim committee has recently and unanimously 
endorsed a proposal that would make punitive damages non-insurable as a 
matter of public policy. Additional recommendations may surface in early 
fa ll .

PENNSYLVANIA

Enacted

o HB 1391 provides for 30 day notice of cancellation and 60 day notice of 
premium increase.

o HB 1625 provides for immunity for referees.

Under Consideration

o Senate Bills 1392-95 have been introduced. Collectively, they propose 
to accomplish the following:

1) authorize establishment of a joint underwriting association 
for all lines of unavailable liability  coverage.

2) require 60 days notice of insurance premium rate ^creases.
3) require disclosure of insurance company loss exper. wee within 

the state.
4) establish a central risk management agency - provide advice to 

local governments.
5) establish a joint self-insurance fund for municipalities and 

authorize cit ies  to join.

o SB 1513 proposes major medical malpractice modifications.

o The House has completed a comprehensive hearing process, begun last 
September, which has looked at key problems, major causes and options to 
resolve the c r is is .  Major tort and product liab ility  reform 
legislation, HB 2425 and 2426, are in committee. The legislature 
reconvenes in September.

RHODE ISLAND 

1986 Session Completed

Enacted

o S. 2891, Sub B and HB 8534, Sub A - (related to medical malpractice) 
establish reporting requirements for every insurer providing 
professional liab ility  insurance to licensed physicians, dentist or 
dental hygienists as to any settlement or arbitration award of claim or 
any action for damages for death or personal injury. This legislation

Not In Session in 1986

In t e r im



also establishes a joint underwriting association for the provision of 
medical malpractice coverage. C

SOUTH CAROLINA 

1986 Session Completed

Enacted

o HB 2266 restores some of the state’ s sovereign immunity by
reestablishing approximately 20 categorical, qualified immunities.

It also places monetary liab ility  limits on the state and its political 
subdivisions of $250,000 per incident and $500,000 per occurrence.

Legislation Considered - Not Passed

o SB 895, originally calling for numerous medical malpractice tort 
reforms, was revised to limit punitive damages to actual damages; 
establish preaction discovery and set up a certification process 
determining whether suits are frivolous. " Final passage did not occur.

Previous Action

o South Carolina’ s Insurance Commissioner has been empowered to establish 
a joint underwriting association for any professional group unable to 
secure liab ility  insurance coverage. This authority was previously 
restricted to j.u .a . formation for health care providers.

SOUTH DAKOTA 

1986 Session Completed

Enacted

o SB 280 which will require pre-discovery, fact-finding hearings before a 
judge to prove, by clear and convincing evidence, that there was willful 
and malicious conduct in order to f i le  for punitive damages.

o SB 281 authorizes structured settlements for awards exceeding $100,000.

o SB 282 will cap medica’’ malpractice awards at $1 million. (Includes all 
recoverable damages).

o SB 216 permits establishment of se lf  insurance pools for public entities 
for purposes of securing liab ility  coverage. This can occur only i f  a 
master insurance contract is not purchased.

o HB 1106 revises provisions relating to property insurance policy 
nonrenewal notice. Increases notice time from 20 days to 30 days, 
effective 7-1-88 and from 20 days to 45 days for the period 7-1-86 to 
6-30-88.

C
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c

o Waiver of sovereign immunity for public entities, other than the state, 
will occur only to the extent that said entities have purchased 
liab ility  coverage (SB 233).

Legislation Considered - Not Passed

Bills which were introduced but were not passed included legislation 
abolishing the doctrine of joint and several liab ility  (HB 1261), limiting 
punitive damages (SB 269), reforming the tort system as it  pertains to 
public entities (HB 1278), mandating an offset for payment of special 
damages in certain circumstances (SB 279), creating a joint underwriting 
association for medical malpractice (HB 1269) and requiring insurers to 
f i le  case reports with the Insurance Division (HB 1281).

Interim

1986 Summer Interim Judiciary Committee - A stud/ of the entire area of 
liab ility  insurance, including relative legislation considered by the 
Sixty-First Legislative Session; a review of what information is needed by 
the division of insurance to regulate insurance companies* rates; and a 
study of alternative ways to regulate costs of defending tort claims 
lawsuits. The committee has met once with a second scheduled for early 
July.

TENNESSEE 

1986 Session Completed

Enacted

o HB 1582 (Public Chapter No. 6oo) will prohibit cancellation of or 
failure to nonrenew commercial risk insurance policies with some 
exceptions.

o Immunity from suit for directors of nonprofit organizations 
(exempt from federal taxation), of governing bodies of electrical 
cooperatives and electrical membership corporations is authorized in 
HB 1940.

o Regarding dram shop, HB 1199 prohibits any judge or jury from 
pronouncing any damages against an alcohol se ller  unless it  is 
ascertained that the sale of intoxicating beverages was the proximate 
cause of subsequent injury or death.

SB 1702 (Public Chapter No. 726) - all members of boards, commissions, 
agencies, authorities, and other governing bodies of any governmental 
entity, created by public or private act, whether compensated or not, 
shall be immune from suit arising from activities of the entity unless 
conduct amounts to willful, wanton or gross negligence.

SB 1854 (Public Chapter No. 730) - provides immunity for local educaton 
agency employees, including board members, superintendents, teachers and 
nonprofessional staff members for suits arising from detection, 
management or removal of asbestos.

- 32 -



HB 1199 (Public Chapter No. 519) - prohibits any judge or jury from 
pronouncing damages against an alcohol se ller  unless it  is ascertained 
that the sale of intoxicating beverages was the proximate cause of 
subsequent injury or death.

SB 1458 - (Public Chapter No. 535) raises the capital and surplus 
requirements of insurance companies in Tennessee.

Interim

SR 43 directs a special committee to study liab ility  insurance issues 
including (but not limited to) availability, coverage cost, liability  
limits and litigation.

TEXAS

Not In Regular Session in 1986

Interim

o A market assistance plan for hard-to-get lines of liab ility  coverage has 
been established.

o A joint legislative committee on Liability Insurance and Tort Law and 
Procedure Reform has been established and conducted several meetings.
Additional meetings are currently scheduled with November 15, 1986
targeted as a final reporting date. * ^

o The State Board of Insurance has initiated a closed claims survey that 
will review about 73% of the liab ility  coverage provided in the state 
for the years 1983-1985.

o Examination of the state’ s ability to create a state insurance pool for 
governmental units is underway by the State Board of Insurance.

UTAH

1986 Session Completed

Enacted

o Repealed joint and several liab ility  (SB 64).

o Established a $100,000/5300,000 cap on dram shop liab ility  and set a 
2-year statute of limitation (SB 182).

o Authorized establishment of market assistance plans and joint 
underwriting associations (SB 91).

o SB 111 limits noneconomic damages to $250,000 in medi .il malpractice 
judgments while SB 155 establishes structured settlements for medical 
malpractice judgments only. C
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o Limited directors’ and officers* liability  through revamped standards of 
care (SB 214). Governor vetoed.

Legislation Considered - Not Passed

o Modifications to statutes of limitation, mandatory arbitration and
establishment of pretrial screening panels were introduced but failed to 
pass.

Interim

o An interim committee ta.ckled this subject in 1985 and another has been 
formed for 1936.

VERMONT 

1986 Session Completed

Enacted

o Pooling by municipal governments is  authorized via HB 8641.

o HB 8657 empowers the Insurance Commissioner to establish a joint 
underwriting association for a*broad array of hard-to-get lines of 
liab ility  insurance coverage.

Legislation Introduced - Not Passed

Unsuccessful attempts to cap attorneys’ contingency fees and limit
noneconomic damages were made.

Prior Action

A market assistance plan was established in January.

VIRGINIA 

198o Session Completed

o No major action in 1986 session.

o An interim study committee has been established and is reviewing the 
entire liab ility  insurance issue.

o A joint underwriting association for provision of medical malpractice 
coverage has been created by the State Corporation Commission.

WASHINGTON 

1986 Session Completed

Enacted

SB 4630 -  accomplishes th e  f o l lo w in g :
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o Caps, noneconomic damages per a statutory formula. The estimated cap 
range is $117,000 - $493,000. The formula is  .43 x average annual 
wage (currently $18,029) x p la intiff’ s l i f e  expectancy (no less than 
15 years; use Insurance Commissioner’ s mortality table).

o Aboliches claims involving joint and several liab ility  except for the 
following:

a) hazardous waste and solid waste disposal sites;
b) business torts; and
c) manufacturers of generic products.

o Accelerates the statute of limitations for contractors.

o Authorizes structured settlements for all judgments exceeding $100,000.

o Establishes a voluntary market assistance plan requiring participation 
of 25 admitted or non-adniitted companies.

HR 2080 and 2083 - respectively authorize the establishment of a joint 
underwriting association and self-insurance mechanism for provision 
of liab ility  coverage for day care providers.

SB 3636 - enables the Insurance Commissioner’ s office to be funded from 
dedicated rather than General Revenue sources.

HB 1972 - authorizes local governments to self-insure.

SB 4541 - requires prior notice to policyholders of cancellation and 
further requires 20 days prior notice of rate and form changes 
before policy renewal anniversary dates.

Legislation Considered - Not Passed

Among the b ills  failing to pass was legislation giving the Insurance 
Commissioner additional time to review rate applications and to base rates 
on Washington State experience; authorizing establishment of joint 
underwriting associations for any hard-to-get line of coverage; 
memorializing Congress to modify the McCarran-Ferguson Act; and compelling 
all insurance companies to f i l e  all financial information with the National 
Association of Insurance Commissioners.

WEST VIRGINIA

1986 Session and 
Special Session Completed

Enacted

o Regular session legislation (SB 714) caps noneconomic damages awards in 
medical malpractice judgments at $1 million per incident. HB 149 
(special session) permits a judge, with discretionary power, to instruct 
a jury regarding these caps.
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o SB 714 prohibited insurers from cancelling or nonrenewing health care 
provider policies unless insurers could prove that the risk of loss had 
increased or that they could not back up their own risk with 
reinsurance. HB 149 removes most causal and durational restrictions on 
nonrenewals.

o SB 714 required expanded disclosure of claims, investments, judicial 
dispositions, etc. related to West Virginia. The legislation further 
required the Insurance Commissioner to conduct public hearings whenever 
rates were expected to increase 10% or more with verification of past 
loss experience in medical ma7practice settlements and judgments 
required. HB 149 reduced reporting requirements to profit and loss, 
reserve and surplus data on an aggregate rather than company basis. 
Public hearings on rate increases exceeding 10% must be held within 6C 
days or the rate filing.

o HB 149 eliminates joint and several liab ility  for individual defendants 
who are 25% or less responsible.

o Other special session legislation, SB 3, authorizes the following 
regarding the state’ s political subdivisions:

o individual or collective self-insurance; and
o purchase of liab ility  insurance through the State Board of Insurance 

and Risk Management.

o SB 3 also limits noneconomic damages in suits involving political 
subdivisions to $500,000, deploys the 25% rule (see HB 149 above) 
regarding joint and several liability  and lays out standards for 
liab ility  immunity of political subdivision emoloyees.

Interim Studies

A legislator/citizen interim committee on liab ility  insurance will be 
organized in late June.

WISCONSIN

1986 Regular Session and Special Session Completed

Enacted

The legislature approved medical malpractice legislation during its 
special session. Major ingredients of the medical malpractice legislation 
include:

o $1 million cap on noneconomic damages;

o sliding scale for attorney contingency fees (from 1/3 of f irst  $1 
million i f  proving negligence, to 25% of damages i f  defendant admits 
negligence, to 20% of damages exceeding $1 million).

0
o elimination of pretrial screening panels to be replaced with a 

voluntary, non-binding mediation process.



o authorizes the establishment of risk sharing pools for liability
insurance coverage for public and private sector entities. Risk sharing 
pools cannot be authorized to produce coverage for risks the Insurance
Commissioner determines to be "uninsurable".

o increases minimum capital and surplus requirements.

o increases, from 30 days to 60 days, the notice period for mid-term
cancellations.

Interim

A final report from an Insurance Commissioner’ s Task Force on
Property/Casualty Insurance was due in July, 1986. The final report will
include recommendations. Three subcommittees, on Civil Justice Reform,
Pools and MAPs and Industry Actions, have already reported.

The Legislative Council is considering an interim study of the civil
justice system.

WYOMING 

1986 Session Completed

Enacted

o HB 12 will modify the standards o care used to determine medical
malpractice.

o HB 13 will remove individuals legally supplying alcoholic beverages from
liability  for resultant damages caused by individuals consuming the 
alcoholic beverages.

o HB 14 will authorize courts to determine frivolous suits. Plaintiffs in
frivolous suits could be made liable for payment of reasonable court 
expenses and attorneys fees.

o HB 15 provides for an affidavit of non-involvement as a summary means to
obtain early dismissal of suits against defendants who are clearly not 
involved in the occurrence giving rise to the tort claim.

o HB 38 creates statutory definitions of unfair insurance claims
practices.

o HB 39 grants any officers, commissioners or board members of government
and nonprofit entities immunity from liab ility  for any action, omission 
or inaction of the respective government or corporate body.

o HB 40 establishes pretrial screening panels for medical malpractice
suits.

o HB 44 modifies the state’ s sovereign immunity and liab ility  limits.

S pecia l se ss io n  l e g i s l a t i o n  (AB 8) a lso  accomplishes th e  f o l lo w in g :
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o HB 59 makes certain entities not liable for injuries incurred at amateur
rodeos unless there is willful neglect.

o SF 17 repeals the doctrine of joint liability.

o SF 21 and SF 26 respectively create state and local government
self-insurance programs and establish pools for state and local 
government entities.

o SF 69 prohibits midterm cancellations with some exceptions, such as 
nonpayment of premiums. Authorized cancellations must be preceded by 
a 10-45 day notice to policyholders. A 45-day notice with statement 
of reasons is required for nonrenewals.

Legislation Considered - Not Passed

Bills restricting punitive damages, capping awards, limiting noneconomic 
damages, restricting attorneys fees, placing moratoria on suits against 
the state and authorizing joint underwriting associations were introduced 
but did not pass.
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ATTACHMENT B 

OPTIONAL INSURANCE MECHANISMS



I. SELF-INSURE AND/OR GROUP PURCHASE 
*

ARIZONA (Nonprofits; Municipalities; Schools)
GEORGIA (Municipalities; School Boards)
INDIANA (State-Adm1n1stered Pools)
IOWA (Local governments; public sector entities)
MARYLAND (Local governments; Nonprofits)
MINNESOTA (State Risk Management Fund)
SOUTH DAKOTA (Public Entities)
VERMONT (Municipal governments)
WASHINGTON (Day care providers; Local governments)
WISCONSIN (Risk Retention Pooling - Public/Private Entitles)
WYOMING (State and local governments)

II. JOINT UNDERWRITING ASSOCIATIONS

ARIZONA
HAWAII (Child care provlders)-
MINNESOTA
MONTANA
NORTH CAROLINA
VERMONT
UTAH
WASHINGTON

III. MARKET ASSISTANCE PLANS 

Majority of States 

IV. CAPATIVE LICENSURE/OPERATION 

HAWAII

A) OPTIONAL INSURANCE MECHANISMS



ATTACHMENT C 

INSURANCE REGULATION REFORM

C



ALABAMA
ARIZONA
COLORADO
CONNECTICUT
GEORGIA
WEST VIRGINIA

II. PERMIT POLICY CANCELLATION ONLY WITH CAUSE

ARIZONA
CONNECTICUT
KANSAS
TENNESSEE
MAINE
WEST VIRGINIA 
WYOMING

III. MANDATORY NOTICE OF NONRENEWALS/CANCELLATION/RATE INCREASES 

COLORADO
CONNECTICUT (60 days)
KANSAS (60 days)
MAINE (30 days

•NEW HAMPSHIRE (60 days)
WASHINGTON (20 days)
WISCONSIN (60 days
WYOMING (10-45 days)

IV. ESTIMATE TORT REFORM SAVINGS

WASHINGTON

B) INSURANCE REGULATION REFORM
, i .  EXPANSION OF DATA SUBMITTED BY INSURERS



ATTACHMENT D 

LEGISLATION SUBJECT SUMMARY



SUUJLC <___

00/JO/06
D l l  P200R

L EG I SLAT I ON SUBJECT SUMMARY

NUMBER ABBREVIATEU H U E

HYDROELECTRIC PROJEC HB 21 9 POWER OEV’ T IO A N S /JO IN T OPfRAl INC AGENCIES 
IID 1 ST rEOERAL Al ASHA POWTR ADMINISTRATION 
IIB 309 DIRECT SERVICE CHANCES TOR APA POWEK SALES 
HB 977 REAPPROPRIAT INC SUSI TNA/8RA0LEV/P0WER FUNDS 
IIJR 36 LICENSING OF GRAOLCY LAKE HYDRO PROJECT 
SB 27 APPHOP: S IA IL W IO E  CAPITAL PROJECTS 
SB 123 POWER DEVELOPMENT TUHD A APA REPORT 
SB 330 REaPPROPRIATING SUS I TNA/BRAOLEY/POWER HONEY 
SB 3*42 REAPPROPRIATING SUS I TNA/BRAOLEY/POWER FUNDS 
SR 395 ADVISORY VOTE ON SUSITNA PROJCCT TUNDIHG 
SB 959 APPROP: U I I L I I I E S ,  H U N IC IP 'S , HYDRO PROJ'S 
SD 976 ENERCY PROJECTS FOR RAILBELT; APA DESIGN k  POWER

IMPLACHMCHT 

IM PLIEO  CONSENT
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c o u r t  a c t i o n .  A l lows a p e r s o n  to c la im  eschea ted  real 
p r o p e r t y  for se ven  y ea rs  a f t e r  the c o u r t  j u d gm e n t  o f  
e s c h e a t .  (SCS CSHB  182(F i n ))

E f f e c t i v e  Date :  S ep tember  7, 1986

C h a p t e r  1 3 4 S T A T E  G U A R A N T Y  OF  BONDS  FOR  V E T E R A N S  LOANS 
P r o v i d e s  that the  state w i l l  g u a r a n t e e  r e v e n u e  b o n d s  of 
the  A laska H ou s in g  F in a n c e  C o r p o r a t i o n ,  t h e  p ro ce ed s  of 
w h i c h  a re  to b e  u sed  fo r  r e s id e n t i a l  m o r tg ag es  fo r 
c e r t a i n  v e t e r a n s .  R e q u i r e s  t h e  q u e s t i o n  o f  t h e  state 
g u a r a n t y  o f  th e  b o n d s  to be  s u bm i t t e d  to the  v o t e r s .  
A u t h o r i z e s  t h e  c o r p o ra t i o n  to i s sue  no t  more t h a n  the  
p r i n c i p a l  amoun t  o f  $600,000,000 o f  t hese  b o nd s  i f  the 
q u e s t i o n  is a p p r o v e d .  (HB 533)

E f f e c t i v e  Date :  June  10, 1986

C h a p t e r  135 ALASKA  WATER  USE A C T
Makes m is c e l l a n e ou s  c h a ng e s  in  t h e  A laska Water Use Act 
(AS 46.15), r e l a t i n g  to p e rm i t s ,  a p p r o p r i a t i o n s  o f  w a t e r ,  
a dm i n i s t r a t i v e  a nd  j u d i c i a l  a d j u d i c a t i o n s ,  o p t i o n s  o f  the 
C omm is s io n e r  o f  Na tu ra l  R e sou r c e s  in  l i t i g a t i o n  i n v o l v i n g  
w a te r  r i g h t s ,  f ede ra l  r e s e r v e d  wa te r  r i g h t s ,  
e n f o r c em e n t ,  a nd  the  data  co l l e c t i o n  a u t h o r i t y  o f  the 
c omm is s io n e r .  (HCS  CSSB 150(Res))

E f f e c t i v e  Date :  J u n e  10, 1986

C h a p t e r  136 IN S U R A N C E  FOR  S CH O O LS  AND  M U N I C I P A L I T I E S  
A l lows  m u n i c i p a l i t i e s ,  schoo l d i s t r i c t s ,  a nd  RFAA's to 
j o i n  t o g e t h e r  to b u y  i n s u r a n c e  c o v e ra g e  o r  to g r o u p
se l f- in s u r e .  Does no t  a p p l y  to c e r t a i n  t y p e s  o f
i n s u r a n c e .  S p e c i f i e s  c e r t a i n  p r o c e d u r e s  a nd  f i n a n c i a l  
r e q u i r em e n t s  fo r these  j o i n t  i n s u r a n c e  a r r a n g em e n t s .
(SCS C SSSHB  506(Jud))

E f f e c t i v e  Date :  J une  10, 1986

C h a p t e r  137 B A R B E R S .  H A IR D R E S S E R S ,  A N D  C O S M E T O LO G IS T S  
E x t e nd s  tRe t e rm in a t io n  da te  of tRe Board  oT B a rb e r s  
a nd  H a i r d r e s s e r s  to June  30, 1989, a nd  makes v a r i o u s  
c h a n g e s  in  t h e  l i c e n s i n g  laws fo r  b a r b e r s ,  h a i r d r e s s e r s ,  
a nd  cosme to log is t s .  R e q u i r e s  t h e  boa rd  to e s t a b l i s h  
i n s t r u c t o r s  l i c e n s i n g  r e q u i r em e n t s .  I n c re a se s  the  
n um b e r  o f  h o u r s  an a p p r e n t i c e  in  b a r b e r i n g  must 
comp le te .  P ro h ib i t s  p r a c t i t i o n e r s  from p r a c t i c i n g  o u ts i d e  
of  a l i c e n s e d  shop  o r  schoo l e x c e p t  in c e r t a i n  l im i ted  
cases .  (SCS C SH B  305(L&C) am S)

E f f e c t i v e  Date: June  10, 1986
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C h a p t e r  130 F I N A N C IA L  A D M IN I S T R A T IO N  - PROGRAM P .FCE IPTS
E s t a b l i s h e s  a u n i f o rm  system oT a c c o u n t i n g  and 
b u d g e t i n g  fo r p ro g ram  re ce ip t s  of state a g e n c i e s .  
P r o v i d e s  for s e t t i n g  of c h a r g e s  for m is ce l l a neous  state 
s e r v i c e s ,  i n c l u d i n g  p u b l i c a t i o n s  and  i n f o rm a t io n ,  med ica l 
a nd  i n s t i t u t i o n a l  c a r e ,  p r o b a t i o n  s u p e r v i s i o n ,  and  
i n t r a g o v e r nm e n t a l  t e c h n i c a l  a s s is t a n ce .  A u t h o r i z e s  the 
sale of m is c e l l a n e ou s  state p r o p e r t y ,  i n c l u d i n g  s u r p l u s  
h a t c h e r y  b roods to ck  and  e g g s .  P roh ib i t s  a state a ge n cy  
from c h a r g i n g  for a s e r v i c e  a f t e r  June  30, 1987, u n le s s  
the  c h a r g e  is a u t h o r i z e d  b y  s t a tu t e .
(SCS CSHB  696(Fin) am S)

E f f e c t i v e  Date :  Sec t i on  1 takes e f fec t  J u ly  1 , 1987;
se c t i o n  102 takes e f fe c t  J une  10, 1986; 
r em a in d e r  o f  Ac t  takes e f fec t  Ju ly  1, 
1986

C h a p t e r  139 T O R T  REFORM
Q E s t a b l i shes  l im it s  r e g a r d i n g  the  r e c o v e r y  o f  damages in a 

c i v i l  actTon .(£> P ro v i d e s  for i t em iza t ion  o f  the v e r d i c t  and  
for r e d u c t i o n  o f  f u t u r e  damages to a p r e s e n t  v a l u e . 

d  R e q u i r e s  a p p o r t i o nm e n t  o f  damages for m u l t i p l e  
d e f e n d a n t s ,  a n d  l im i ts  t h e  jo in t  l i a b i l i t y  o f  c e r ta in  
p a r t i e s . ( j ) C h a n g e s  the  p e r i o d  d u r i n g  w h i c h  an o f fe r  of 
j u d gm e n t  may be  m a d e . a n d £lncrjeas~es the  i n t e r e s t  rate
on c e r t a i n  o f fe r s  o f  j u d g m e n t . ^  E s t a b l i s h e s- a  p e r iod
d u r i n g  w h i c h  p r e j u d q m e n t i n t e r e st w i l l  a c c r u e d  P roh ib i t s  
the  03Urt awa rd  o f  a t t o r n e y  fees in  c e r t a i n  c i v i l  a c t i o n s 
u n l e s s  s p e c i f i c a l l y  a l lowed  b v  s ta tu te  o r  agreemen t  
b e tw een  the  p a r t i e s .  A p p l i e s  to a c t io n s  a c c r u i n g  a f te r  

“ l u n e  11 , 1986. ( C C S  SB 377)

E f f e c t i v e  Date :  J une  11, 1986

C h a p t e r  140 A D O P T IO N
Req u i r e s  t h e  state r e g i s t r a r  o f  v i t a l  s t a t i s t i c s  to re lease  
the  name a nd  a d d r e s s  o f  an adop ted  pe rson 's  b io log i c a l  
p a r e n t s  i f  t h e  p e r s o n  is a t least 18 yea rs  o f  age and  
r e q u e s t s  th e  i n f o rm a t i o n .  P r o v i d e s  fo r s im i la r  d i s c l o s u r e  
o f  m ed i c a l ,  s o c i a l ,  a n d  o th e r  in fo rma t io n  abou t  an 
adoptee 's  b io lo g i c a l  p a r e n t s .  R e q u i r e s  d i s c l o s u r e  o f  
adop ted  pe rson 's  name a nd  a d d re s s  to the  b io log ica l  
p a r e n t s  on r e q u e s t ,  i f  adop ted  pe rson  is 18 o r  o ld e r  a nd  
has f i l e d  w r i t t e n  c o n s e n t .  A l lows c o u r t s  to g r a n t  a 
b io lo g i c a i  p a r e n t  o r  o t h e r  r e l a t i v e s  v i s i t a t i o n  r i g h t s  w i t h  
an a dop ted  c h i l d  as p a r t  o f  t h e  a d op t i o n  d e c r e e .  A l lows 
pa r t i e s  who were  d e n i e d  a dop t i o n  v i s i t a t i o n  r i g h t s  b y  a 
c o u r t  s i n ce  J a n u a r y  1 , 1984, to ask  c o u r t s  to r e con s id e r  
the  d e n i a l .  R e q u i r e s  p e r s o n s  c o n s e n t i n g  to adop t i o n  to 
be in fo rmed  of c e r t a i n  lega l r i g h t s  a n d  makes o th e r  
r e q u i r em e n t s  r e g a r d i n g  c o n s e n t s .  A l lows no t i c e  o f
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i 21.87.350 Alaska Statutes i 21.87.350
«

(1) AS 21 03
(2) AS 21.06
(3) AS 21.09. except AS 21.09.090
(4) AS 21.18 010
(5) AS 21.18.030
(6) AS 21.18.040
(7) AS 21.18.120
(8) AS 21.21.321
(9) AS 21.36
(10) AS 21.69.400
(11) AS 21.69.620 r
(12) AS 21.69.600, 21.69.620, end 21.69.630 I
(13) AS 21.78
(14) AS 21.90
(15) AS 21.42.345 and 21.42.355
(16) AS 21.89.040
(17) AS 21.89.060. (I 1 ch 120 SLA 1966; am I 1 ch 92 SLA 1974;

am § 2 ch 95 SLA 1975; am I 2 ch 84 SLA 1976; am t 24 ch 40 SLA
1981; ami 3 ch 46 SLA 1981)

T1U& o f  J    —  T h .  f in *  T h .  w co o d  1981 >rrnind m < o l ufcUd
1961 am*o4m*ot xkUd "and A3 pu*(T>ph (17).
21.42 356~ in parmfraph (15). J U

Oec. 21.87.350. Existing certificate* of authority. A health care ^
service contractor registered to do business in this state on July 1,
1966, is entitled to be registered under this chapter, whether or not it 
meets '.no requirements of this chapter. (S 1 ch 120 SLA 1966)

Chapter 88. Health Care Providers Insursince.
ArtidU
1. Purpcwa (I 21.88.010)
2. Medical indemnity Corporatioo of Alui. (11 21.68.020 — 21.88 095)
3. Loan Fund (I 2188310)
1. Central Provision* (I 21.88.900)

I

Croaa reference. — For aavaiability 
proviuon* of 1976 Act, aaa I 48, ch. 102, 
SLA 1978, In lha Temporary and Special 
Acta; (or puipoaa of 1918 a mandatory Act, 
aaa I 1, ch. 177, SLA 1978 an amended by

I 7. ch. 46. SLA 1982. in the Temporary 
and Sparial Acta; for affect of 1978 Act on 
certain policiaa, m  I 21, ch. 177, SLA 
1978 aa amended by I 8,ch 48, SLA 1982. 
in the Temporary and Special Acta.

i
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Article 1. Purpose.
S rc U o e
10 Purpoaa of thia chapter

Sec. 21.88.010. Purpose of this chapter. It is the purpose of this 
chapter to provide a means of furnishing health care providers with 
adequate insurance against liability for medical negligence. (I 41 ch 
102 SLA 1976)

NOTK8 TO DECISIONS

Chapter 102, 8LA 1978, enacted In 
rtoletloa of Alaa. ConeL, erL 11,1 14.— 
Whare th* frw conference committee 
recommended Adoption of a version of ch. 
102, SLA 1976 (which, in Ur Alia, enccUd 
AS 21.88), that diflettid in many reepecte 
frotn the veraka originally paaeod by the 
houaa; the fra* coof̂ mmoe commit lea’s bill 
wai peeeed by the aaojiU by a recorded 
voU; but in the bouM there wu no roll call 
or recorded vote and the free conference 
committee bill wee peeeed there by a 
eimulUneoue voice vote, thie voice voU 
cooeti luted “final pAMAtfe" of ch 102, SLA 
1976, and Ihue violated the recorded vote 
requirement of Ala*. ConeL, art. 11,1 14. 
PlumUy v. George E. Hale, W.D., Inc., 
Sup, Ct. Op. No 1647 (File Noe. 4014, 
4017), 694 P.2d 497 (1979).

But thie bolding la to be applied 
proepoctiveJy. — Although the tup? atm 
court held that ch. 102. SLA 1976 (which, 
ioUr alia, enacted AS 21.88), wae enacted 
in violation of the recorded vota require­
ment of Ain. ConeL, arL U. 1 14. the 
suprema court held that IU holding in thia 
caae ehould be applied proepectively In 
light of iU cooduaiona that ita decieioo 
waa one of firet impreeaioo, that aubeUn- 
tial reliance had followed from the legiala* 
ture'e alUmaUve interpretation of law, 
that undue hardahip would have reeulled 
from retroeclive application of iU bolding, 
and that the rationale of the bolding did 
net compel retroectivity. Plumley v. 
George E. Hale. M.D., Inc, 8up. Cl Op. 
No. 1847 (File Noe. 4014, 4017), 594 P.2d 
497 (1979).

Article ft. Medical Indemnity Corporation 
of Alaska.

8ectJoD  i,
20 Corporation created
30. Corporation board of governor*
40. Corporation plan of operation 
60 Power* and dutie* of th* corporation 
66 Termination 
60. Premium tax

Section 
70 Sutitlica 
80. Rale*
90. Payment of prcmiuma; cancellation of 

insurance
96. Tranafer of corporate aaeete and 

liabilittee

Sec. 21.88.020. Corporation created. There is crested the Medi­
cal Indemnity Corporation of Alaska which is a public corporation 
having a legal existence independent of and separate from the state. 
Obligations issued by the corporation do not constitute a debt, liability 
or obligation of the stale or a pledge of full faith and credit of the state. 
(I 41 ch 102 SLA 1976)

Sec. 21.88.030. Corporation board of governors, (a) The corpo­
ration shall exercise its powers through s board of governors which is
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appointed by the governor ofthe stale and confirmed by the legislature. 
Members of the board of governors shall be Alaska residents as follows:

(1) four physicians licensed in the state and engaged in private prac­
tice in the slate; no more than two of the physicians shall practice or 
live in a municipality having a population of more than 100,000, and 
two of the physicians must be indemnified against loss by reason of 
liability for an act or omission in the delivery of professional health 
care by the Medical Indemnity Corporation of Alaska;

(2) an administrator or senior executive ofTicer employed by a hos­
pital licensed in the state;

(3) two professionals bom the insurance industry who are autho­
rized or licensed to do business in the state;

(4) two persons who are not health care providers or financially 
interested in the field of health care or representatives of the insurance 
industry.

(b) The term of office of each governor is three years, except that the 
governor of the state shall designate two initially appointed governors 
to serve for one year and two initially appointed governors to serve for 
two years. Upon the expiration of the term of a governor, the governor 
of the state shall appoint a successor who shall be from the same class 
described in (a) of this section as the governor whose term has expired.

(c) Upon a governor’s early resignation, death or inability to serve, 
the governor at the state shall appoint a successor from the same class 
defined in (a) of this section as the terminating governor, who uhalt 
serve for the unexpired term.

(d) The director or a designee of the director is not a voting member 
of the board of governors but shall be notified by the board of and have 
the right to attend and participate in all meetings and proceedings of 
the board.

(e) Members of the board of governors receive compensation from the 
corporation and necessary travel expenses according to a policy 
approved by the director.

(0 A governor, officer, or employee or former governor, officer, or 
employee of the corporation is not liable for damages or other relief in 
any action by reason of the person's actions or inactions as a governor, 
officer, or employee of the corporation, or by reason of the actions or 
inactions of the corporation, its board of governors, officers or 
employees unless the person acta with actual knowledge that the per­
son was acting outside the scope of the person's authority, or unless at 
the time the person was acting for a purpose which the person knew 
was not in the best interests of the corporation, or with respect to any 
criminal action the person had actual knowledge or should have known 
the person's action was unlawful. If a claim or action is brought against 
a person entitled to the protection of this subsection, the claim or action 
shall be defended by the state. If it is established that the person was 
acting with actual knowledge that the person was acting outside the
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scope of the person's authority, or at the lime was acting for a purpose 
which the person knew was not in the best interests of the corporation, 
or with respect to any criminal action the person had actual knowledge 
or should have known the person's action was unlawful, then the per­
son ahull reimburse the stale for the coat to the stale of the person's 
defense, (fi 41 ch 102 SLA 1976; am 95 4, 5 ch 177 SLA 1978; am 9 2 
ch 103 SLA 1930; am } 1 ch 46 SLA 1982)

Effect of amacdmeaU. — Ttw 1080 Tbs 1932 smsndnvsol substituted "lbs 
iiusndmeol deleted ”oCS 100 per dsy when insurance industry who are authorised or 
the board roosts'1 following 'tbs corpora- lioanmd to do business* lor ‘ insurance 
lion*, and added ''according to a policy companies authorised* In subsection 
approved by tbs director", both in aubsec- (eKS! 
tion («).

Sec. 21.88.040. Corporation plan of operation, (a) Within 30 
dayi tffer May 29, 1976, the board of governors shall prepare and 
submit to the director for approval a plan of operation which provides 
for the fair and reasonable administration of the afliain of the corpora­
tion and the discharge of the purposes for which it is created. The plan 
and any amendments to it become effective upon the director’s 
approval. l f the l>oard of governors fails to submit a plan of operation, 
or if at a 'subsequent time the board of governors fails to submit suit­
able coendments to the plan, the director shall, alter notice and 
hearing, adopt and promulgate a plan of operation or amendments 
which are necessary or advisable to carry out the oroviaiona of thia 
chapter. Adoption of the plan ia not subject to the Administrative 
Procedure Act (AS 44.62).

(b) The plan of operation shall
(1) establish the procedures by which all the powers end duties of the 

corporation specified in AS 21.88.050 shall be performed;
(2) establish procedures for handling assets and discharging 

liabilities of the corporation;
(3), establish regular times and places for meetings of the board of 

governors;
(4) establish procedures for records to be kept of all financial 

transactions of the corporation, its agents, and the board of governors;
(5) establish the procedures for awarding contracts to carry out the 

provisions of this chapter;
(6) establish the procedures for issuing contracts of insurance an 

provided in AS 21.88.050 and for the determination of rates;
(7) contain additional provisions neceauary for the execution of the 

powers and duties of the corporation. (9 41 ch 102 SLA 1976)

Sec. 21.88.050. Power* and duties of the corporation, (a) The 
corporation shall

(1) in the form approved by the director, issue to all physicians and 
hospitals who are found to be acceptable risks under standards
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developed under (5) of this subsection, and who pay the premiums for 
it, a contract or contracts indemnifying physicians and hospitals and 
their employees who are health care providers against loss by reason 
of liability for covered claims for an act or omission in the delivery of 
professional health care in this Blate, und agreeing to tender on behuir 
of the physicians and hospitals and their employees who are health 
care providers a defense to a covered claim in a proceeding brought 
under AS 09.55.630 — 09.66.660, the limits of liability for policies 
issued by the corporation shall be approved by the director; the contract 
ahnli cover the defense against but need not indemnify liability for 
punitive damages arising from a covered claim; at the option of the 
corporation, if approved by the director, and for an additional premium 
the contract may cover claims against the physician or hospital that 
arise out of professional services performed by the physician or hospital 
for any period before the contract ic issued, except that coverage will 
not be provided for a claim already filed or of which the physician or 
hospital had or reasonably should have had notice at tire time the 
retroactive insurance was purchased;

(2) charge a premium for the protection provided by the contracts 
issued by the corporation which shall be determined by the board of 
governors in accordance with AS 21.88.080 and subject to the approval 
of the director,

(3) comply with or be subject to AS 21.06.090, 21.06.120,21.06.140, 
21.06.160,21.06.250, AS 21.09.180 — 21.09.200,21.09.250, 21.09.280, 
AS 21.12.020(b)-(e), AS 21.18, AS 21.21, AS 21.24 and AS 21.36; and 
shall be exempt from participation as a member insurer in the Alaska 
Insurance Guaranty Corporation;

(4) carry out the obligations of the contracts issued by the corpora­
tion by defending all covered claims made against insured health care 
providers and by paying all liabilities which are finally adjudicated 
against the insured health care provider or which may in the opinion 
of the corporation reasonably be expected to be finally adjudicated 
against the health care provider to the extent of the contract obligation;

(5) establish standards for the acceptability of risks; in establishing 
these standards the corporation may exclude an applicant for insur­
ance based on individual risk selection factors, but may not exclude an 
applicant based only on the classification of the applicant.

(b) The corporation may
(1) employ or retain persons, individual or corporate, to discharge its 

obligations and pay reasonable compensation for these services; 
employees of the corporation arc not considered state employees;

<2) negotiate for and procure reinsurance from private casually 
insurers or reinsurers for any and all liability incurred by contracts 
issued by it;

(3) provide coverage to insureds for other hazards customarily 
included in medical malpractice insurance policies when there ia a

finding by the director that this coverage ia not available to insureds 
of the Medical Indemnity Corporation of Alaska in the private insur­
ance market at a competitive price;

(41 borrow or advance funds necessary to carry out the purposes of 
the corporation;

(5) negotiate and become a party to those contracts as are necessary 
to carry out the purposes of the corporation;

(6) sue or be sued in the name of the corporation;
(7) provide risk management advice and services to hospitals;
(8) negotiate and become a party to contracts for management ser­

vices for the corporation;
(9) perform all other acts necessary and proper to carry out the 

duties of the corporation;
(10) in a form approved by the director and for an additional pre­

mium determined under AS 21.88.080, issue endorsements which pro­
vide indemnity for claims not yet reported which arise out of 
professional services rendered during a period of continuous coverage 
under the originally issued contract, to physicians and hospitals who 
pay the premium for it and who are terminating their original covered 
claims contract with the corporation, for a period of not less than one 
year;

(11) subject to approval by the director, extend coverage to a person, 
entity, or facility that renders . ualth care services in the state under 
the supervision of a physician. (( 41 ch 102 SLA 1976; am (§ 6 — 10, 
40 ch 177 SLA 1978; am it  3. 4, 7 ch 103 SLA 1980; am 5§ 2 -  4 ch 
46 SLA 1982)

Raviaor's sots*. — lo 1984, in subset- 11,000,000 minimum plus u  additional
Uoo (a), former paragraph* (4), (5), (61, and 120,000 par bad for each occupied bod over
(8) arara renumbered u praeent para- 60" near the middle of paragraph (11. The
graphs 12), (31, (4), and (6), respectively, amendment, In paragraph (81 (now (6)) of
and, in eubeection (bl, former paragraphs subsection (a), substituted "an applicant
(II) and (12) were renumbered as prasenL for insurance" for "a physicisn", "an.vppli-
paragraphs (10) and (II), raepectivaly. cant" for’a phyiicisn", and "applicant for

Effect of amendment*. — The 1980 "physician"; and repealed former para-
aroendroent, in subaoction (a), substituted graph (101 of subsection (b) (since deleted)
“the limits of liability for policies issued by Tb« 1982 amendment, in paragraph (II
(lie corporation shall be approved by th* of subaoction (a), substituted "corporation,
director" for “the minimum limit of iiabil- if approved by (he director" for "physician
ily issued to physicians shall be 8200,000 or hospital" and substituted "before the
per occurrence and 8600.000 aggregate contract la issued" for "after Decamber 31,
liability per year, and the ininit'um limit 1974, if the coverage ia issued before Jan-
of liability provided in contracts issued to uary 1, 1977." The amendment also
hospitals shall ha 8200.000 par occurrence rewrote paragraphs (3) and (12) (now (11)1
and an annual aggregate liability of of subsection (b).

Sec. 21.88.055. Termination, (a) If at any time the corporation 
poeta written premiuma for two consecutive years of less than 35 per 
cent of all premiuma written in Alaska for physicians' medical mal­
practice insurance or posts written premiums for one calendar year of 
leas than 20 per cent of all premiuma written in Alaska for physicians'

5 21.88.055 Insurance § 21.88.055
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medical malpractice, the director may hold a public hearing in accor­
dance with AS 21.06.ISO — 21.06.230 to determine whether tho buai- 
neas or the corporation ihv'uld be terminated.

(b) Upon the effective date of an order of termination issued by the 
director under (a) and (d) of this section, the terms of the governors 
appointed under AS 21.86.030 expire, and the corporation, its gover­
nors, officers and employees are relieved of all further liabilities for all 
their obligations to the creditors and policyholden of the corporation, 
and the buaineaa of the corporation shall be liquidated according to AS 
21.78.

(c) At any time after termination of the corporation by the director, 
the director may, after public healing hold in accordance with AS 
21.06.180 — 21.06.230 and (d) of this section, order reactivation of the 
corporation if the director finds that malpractice insurance is 
unavailable for phyaidans and hospitals on the voluntary market. The 
business of the corporation shall commence operation upon appoint­
ment by the governor of new governors to the board.

(d) In determining whether to terminate or reactivate the business 
of the corporation the director shall consider the following;

(1) tho level of expected premiuma and losses for continued oper­
ation;

(2) the requirement for state funds to support continued operation;
(3) the availability of alternative markets for coverage to a substan­

tial majority of physicians and hospitals in the state;
(4) the costs of continued operation of the corporation;
(6) the impact that the continued operation of the corporation will 

have on ratea charged for coverage by the corporation or by alternative 
markets; or

(6) the expected number of physicians or hospitals who would par­
ticipate if the operations were continued.

(e) If after public hearing held in accordance with (a) and (c) of this 
section the director determines that continuing the business of the 
corporation would result in substantial underwriting loss unless exces­
sive premiums are charged to participating physicians and hospitals, 
the director may order termination of tho corporation. (§ 11 ch 177 
SLA 1978)

Sec. 21.88.060. Premium tax. (a) The corporation shall pay a pre­
mium tax in the amount of one and one-half per cent of the total direct 
premium income received by the corporation during the year ending on 
the preceding December 31, after deducting the applicable cancella­
tions, returned premium, the uuabeorbed portion of any deposit pre­
miums, all policy dividends, unabsorbed premiums refunded to 
policyholders, refunds, savings, savings coupons and other similar 
returns paid or credited to policyholders with respect to their policies. 
The tax shall be paid to the director annually before April 1 of each 
year.

I 21.88.070 Insurance { 21.88.080

(b) The corporation is exempt from taxation under this section for a 
period of five years starting from July 1,1978. (I 41 ch 102 SLA 1976; 
am i 12 ch 177 SLA 1978)

Sec. 21.88.070. Statistics. The corporation shall collect, maintain 
and report information concerning claims against health care pro­
viders which it insures. The information shall be on forma prescribed 
by the director, and shall be sufficient to enable a proper determination 
of losses for rate making and t> identify causes and sources of loss for 
loss control. At least annually the corporation shall report to the direc­
tor the number and amount of claims filed, reserved, paid, settled and 
adjudicated during the year, the premiuma paid to and the expenses 
incurred by the corporation during the year. This report shall be avail­
able to the public. The director may require that supplemental reports 
include the names of insured health care providers and the claimants; 
however, a report that becomes available to the public may not include 
the names of health care providers or claimants or information that 
will permit by inference the identity of spedflc health care providers 
or claimants. All statistics including the supplemental reports shall be 
made available to the State Medical Board. (I 41 ch 102 SLA 1976; am 
{ 14 ch 177 SLA 1978)

8ec. 21.88.080. Rates. The rates and rating plana used by the cor­
poration for the policies issued shall be determined by license category 
of health care providers in accordance with all of the following;

(1) a minimum rate may be sot for each category of health care 
provider or discipline or classification within the license category;

(2) rates may not be excessive; rates are excessive if, after a period 
of time and with respect to an amount of gross premium which ia 
actuarially credible, the premiuma exceed looses incurred by the corpo­
ration, including losses paid, reserves for covered claims reported and 
unpaid, reserves for covered claims incurred during the policy period 
and not reported, and reasonable expenses for the operation of the 
corporation;

(3) rates shall not be inadequate; rates are inadequate if, based on 
available actuarial data, the premiums to be paid by the health care 
providers are or may reasonably be expected to be insufficient to pay 
for losses incurred by the corporation, including covered claims paid, 
reserves for covered claims reported and unpaid, reserves for covered 
claims incurred during the policy period and not reported, and reason­
able expenses for the operation of the corporation;

(4) rates may not be unfairly discriminatory;
(5) rates shall be adjusted annually;
(6) rates for any policy year shall be calculated to include the adjust­

ment for actual experience of the corporation as developed for the 
preceding four policy years;
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(7) in considering losses to be incurred, changes in the law, national, 
regional or local trends in medical negligence awards, and other 
relevant factors may be considered;

(8) income from the investment of reserves shall be considered;
(9) individual risk underwriting factors shall be considered;
(10) disciplines and classifications within the license categories of 

health care providers shall be considered;
(11) amounts sufficient for repayment of loan obligations shall be 

considered;
(12) if the earned premiums of the corporation for any given year are 

less than the incurred claims, claim expense, underwriting expense, 
reserves for that year and provision for repayment of any loans, the 
corporation may, subject to the prior approval of the director, levy an 
assessment upon the insureds whu held policies during that year; the 
assessment, which may be made in periodic installments, shall be 
made within three years and may not exceed 160 per cent of the 
insured's premium for that year; the termination of any policy does not 
relieve the insured of contingent liability for the insured’s propor­
tionate share of the obligations to the corporation which accrued while 
the policy was in force;

(13) if the earned premiuma of the corporation for any given year 
exceed its incurred claim expense, underwriting expense, reservts for 
that year and provision for repayment of any loan, the corporation 
may, subject to the prior approval of the director, apportion and pay or 
credit its insureds who held policies during that year; a payment or 
credit shall be proportionate to the insured's earned premium for that 
year,

(14) upon application by any pereon, the director may issue a certif­
icate authorising the corporation to extinguish all or a portion of an 
assessment levied, or which could be levied, under (12) of thia section 
for all insureds with policies in force when the certificate is issued, and 
to omit provisions levying on assessment under (12) of this section in 
all policies delivered or issued for delivery after the certificate is 
issued, if the director determines thAt there is a sound actuarial basis 
for the extinguishment; the director may at any time revoke the certif­
icate; a policy in force at the time of revocation is not subject to the 
revocation of tho certificate for the remainder of the period for which 
the premium has been paid, but after revocation a policy may not be 
issued or renowed without providing for an assessment of the insured, 
(t 41 ch 102 SLA 197G; am i§ 13. 16,40 ch 177 SLA 1978; am 5 5 ch 
'03 SLA 1980; am 5 5 ch 46 SLA 1982)

Rcv_ , ■ — In 1984, formsr amendment iub*uluUd "inxured't" for
parmfraphi (t). (2), and (14), raptalad In *phy»icUnVnt»rLh«middlt°rp*r.|fT»ph 
1978, ware dctaLad and the rtmaimnx (18) (now (121).
paxa/'.aphj wore renumbered accordingly. Tha 1982 amsndmsnl rewrote para-

a '-et of snood men La. — TTlo 1980 ffraph (171 (now (141).
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Sec. 21.88.000. Payment of premiums; cancellation of insur­
ance. The corporation may provide for installment payment of pre­
miums in which case each installment is due by the date specified. The 
corporation may ct-.ncel any of its policies in the event of nonpayment 
of any premium or installment on a premium, or other charge, by 
mailing or delivering to the insured at the addreBa shown on. the policy 
and to the agency of tha atat'i issuing the inaured's license written 
notice of cancellation. Cancellation is not effective until 30 days after 
the date notice ia posted by the corporation, (i 41 ch 102 SLA 1976)

Sec. 21.88.096. Transfer of corporate aaaeta and liabllltlea (a) 
The corporation may, subject to the prior approval of tha director, 
transfer its assets and liabilities to a company which meets all of the 
following conditions;

(1) the company possesses a valid certificate of authority to transact 
casualty insurance business in the state; in evaluating the capital and 
surplus of the company for qualification for a certificate of authority, 
the value of the asaeta and liabilities tranaferred by the corporation 
may not be considered;

(2) the company pays to the corporation the lull value of any Burplus 
in the corporation not represented by any unrepaid proceeds of Iobtj? 
by the loan fund to the corporation;

(3) the company executes a complete reinsurance and hold harmless 
agreement in a form approvsd by the director covering all of the obli­
gations of the corporation to its creditors and policyholders; and

(4) the company executes modifications of loan agreements with the 
loan fund by which the company agrees

(A) to assume the obligations;
(B) that, if at any time the company writes less than the premium 

levels provided in AS 21.88.055(a), the director may determine that the 
loan provisions shall be modified to provide a scheduled amortization 
repayment of the principal over a period not to exceed 10 years and al 
an interest rate of four points above the federal discount rste, as that 
rate ia adjusted from time to timo; and

(C) that the provision for repayment provided in AS 21.88.210(b)(1) 
shall be modified to provide for annual installments of at least 25 per 
cent of the excess of premium and invectment income collected over the 
total ofclaima, reserves and expenses on the Alaska medical malprac­
tice book uf business or 25 per cent of the excess of premirms and 
investment income collected over the total of claims, reserves and 
expenses on the corporation's total book of business, whichever is 
greater;

(5) tho company meets such other requirements as the director may 
reasonably require to protect the interests of the state, the health care 
provider insureds, the involved company, and the public;

(6) the company provides the board of governors with a written 
statement from the director that the company qualifies under (1) — (5) 
of thia subsection.
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(b) H and while Ihe company to which the assets and liabilities of l he 
corporation are transferred in the manner provided in (a) of thia section 
continues to write premiums in excess of the levels pruvidcd in AS 
21.88.055, it shall er\joy the benefit of the following provisions:

(1) the company ia entitled to cany forward and offset against its 
premium L ax  obligation to the state the amount by which the aggregate 
claims paid on reinsurance assumed under (a)(3) of this section exceeds 
aggregate reserves on the same business established at the date of the 
reinsurance agreement; and

(2) the obligation to repay to the loan fund loans assumed by the 
company at the time of transfer of the assets and liabilities of the 
corporation need not be shown as a liability on the boolcs of the corpora­
tion. H 16 ch 177 SLA 1978)

Secs. 21.83.110 — 21.88.180. J o in t 
I  R epea led , f  40 ch  177 S LA  1978.)

U n d e rw r it in g  Assoc ia tion .

Article S. Loan Fund.
Section
210. Fund MtibiuhW

Soc. 21.88.210. Fund established, (a) There is in the Department 
of Commerce end Economic Development a medical malpractice liabil­
ity revolving loan fund to be administered by the director of insurance.

(b) Loar.s may be made from the fund to the corporation upon certi­
fication by the director that a loan is necessary and under the following 
circumstances:

(1) to provide surplus in respect to policyholders which may .ot 
exceed a total of $3,000,000 outstanding at any time; these obligations 
shall be subordinated to all other obligations of the corporation; loans 
made under this paragraph shall be repaid to the fund in annual 
installments of at least 25 per cent of the excess of premiums earned 
over the total of claims, reserves, expenses, and assessments made by 
the association, if any; interest shall be paid on the outstanding bal­
ance at a rate equal to seven per cent a year;

(2) if the director determines that the corporation is unable to pro­
cure reinsurance from a private casualty insurer or reinsurer for any 
liability incurred by contracts issued by it, additional loans up to an 
aggregate of $6,000,000 when taken together with loans made under 
(1) of this subsection to compensate for fluctuations in loss experience; 
loans made under this paragraph shall be in parity with all other 
obligations of the corporation except that they shall be subordinated to 
obligations of policyholders and claimants for indemnity of loss; these 
loans shall be repaid within five years at an annual interest rate of six 
per cent.
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(c) If a loan tnade to the corporation from the fund, the corporation 
shall iisue a  note to the fund as evidence of the loan.

(d) The director may sell at par value to the Department of Revenue 
the notes, security instruments and pledge agreements held by the 
Department of Commerce and Economic Development as security for 
loans made under this section. The Department of Revenue shall pur­
chase all the notes offered until the current principal amount of the 
notes purchased and held by the Department of Revenue equals 
$6,000,000. ({ 41 ch 102 SLA 1976; am {§ 17,18 ch 177 SLA 1978; am 
I 6 ch 103 SLA 1980)

Eiftet of amendment*. — The I MO ‘collected" near the middkt of paraoreph 
amendment xibetiluted ’aanied* for (1) of eubeection (b).

Article 4. General Provisions.
Soclian
BOO. DeOmUoai

Sec. 21.88.900. Definitions. In this chapter
(1) "chiropractor" means a person licensed under AS 08.20;
(2) "continuous coverage" means one or more successive policy 

periods which is uninterrupted by cancellation or failure to renew for 
any reason;

(3) "corporation" means the Medical Indemnity Corporation of 
Alaska;

(4) "covered claim" means
(A) a claim by an injured patient reported to the corporation during 

the period of continuous coverage by the corporation of the insured 
health care provider for an act or omission in the delivery of health care 
services; and

(B) additional claims as defined in the policy, with the prior 
approval of the director, and which are reported within specified 
periods after the expiration of the policy;

(5) "dental hygienist” means a person licensed under AS 08.32;
(6) "dentist" means a person licensed under AS 08.36;
(7) "dispensing optician" means a person licensed under AS 08.71;
(8) "governor" means a member of the board of governors of the 

Medical Indemnity Corporation of Alaska;
(9) "health care provider" means a chiropractor licensed under AS 

08.20; a dental hygienist licensed under AS 08.32; a dentist license-4 
under AS 08.36; a nurse licensed under AS 08.68; a dispensing optician 
licensed under AS 08.71; an optometrist licensed under AS 08.72; a 
pharmacist licensed under AS 08.80; a physical therapist licensed 
under AS 08.84; a physician licensed under AS 08.64; a podiatrist; a 
psychologist and a psychological associate licensed under AS 08.86; a 
hospital as defined in AS 18.20.130, including a govemmentally owned
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or operated hospital; a corporate entity covered under AS 
21.B8.050tbXll>; an employee or a health care provider acting within 
the court* and scope of employment;

(101 "hospital" means an institution licensed under AS 18.20;
(11) "nurse" means a person licensed under AS 08.68;
(12) "optometrist" means a person licensed under AS 08.72;
(13) "pharmacist" means a person licensed under AS 08 80;
(14) "physical therapist" means a person registered under AS 08.84;
(16) "physician" means a person licensed under AS 08.64;
(16) "psychologist" and "psychological associate" means a person 

licensed under AS 08.86. (I 41 ch 102 SLA 1976; am Si 19, 20, 40 ch 
177 SLA 1978; am I 6 ch 46 8LA 1982)

Reviaor’a notes. — Reorganised in period of continuous covsrsge" following
1964 la alphabetic tha dafinad terms. “delivery of haellh car* aervicea* in para-

Effect of amendment*. — The 1962 graph (17XA) (now (4XA)).
amendment deleted "during the aame

Chapter 89. Miscellaneous Provisions.
8 « c tio a  S e c tio n
10. BcUUnMnU 60. As too iaTornuUon
20. foquired motor vahiclr cuveragc 60. Medicare eupplemenul ineuraoce
30. Payment
40. Eye care under health and accident 

I at ure nee

Sec. 21.89.010. Settlements. A settlement made under a motor 
vehicle liability insurance policy of a claim againsL an insured arising 
under that policy from an accident or other event insured against for 
damage to or destruction of property owned by another person shall not 
be construed as an admission of liability by the insured, or the insurer's 
recognition of that liability, with respect to ar.y oth r̂ claim arising 
from the aame accident or event. The settlement shall lie inadmisssble 
in evidence in any L'gal action. (5 1 ch 123 SLA 1966)

Sec. 21.89.020. Required motor vehicle coverage, (a) An cuto- 
mobile liability policy that insures an owner or operator of a motor 
vehicle against loss resulting from liability for bodily iqjury or death, 
or for property injury or destruction, or both, that is sold in the stale, 
shall contain limits in at least the amount prescribed for a motor 
vehicle liability policy in AS 28.20.440 and AS 28.22.010.

(b) This section may not be construed to apply only to automobile 
liability policies obtained to satisfy a requirement of AS 28.20.

(c) An insuranc. company offering automobile liability insurance in 
this state for bodily injury or death shall offer coverage prescribed in 
AS 28.20.440 and 28.20.445, or AS 28.22.010 — 28.22.130. with limits 
equal to at least the limit purchased voluntarily to cover the insured 
person's liability for bodily injury or deBth, for the protection of the

} 21.89.020 Insiikance S 21.89.020

iiiouiwvi uiiuci me-, j —• w J VSIIIIIbU VU ILVUIt I
damages for bodily injury or death from owners or operators of 
uninsured or underinsured motor vehicles. The limit written may not 
be less thsn the limit in AS 28.20.440 or AS 28.22.010.

(d) An insurance company offering automobile liability insurance in 
this state for injury to or destruction of property shall offer coverage 
prescribed in AS 28.20.440 nnd 28.20.445, or AS 28.22.010 — 
28.22.130, with limits not less than those prescribed in AS 28.20.440 
or AS 28.22.010, to cover the insured person's liability fo. injury to or 
destruction of property, for the protection of the persons insu-ed under 
the policy who are legally entitled to recover damagoa for inju.-v to or 
destruction of the covered motor vehicle from owners or operators of 
uninsured or underinsured motor vehicles.

(e) The coverage required under (c) and (d) of this section may be 
waived in writing by the insured in whole or in part After selection of 
the limits by the insured or the exercise of the option to waive the 
coverage in whole or in part, the insurer is not required to notify any 
policy holder in any renewal, supplemental or replacement policy, as 
to the availability of the coverage or optional limita, and the waived 
coverage may not be included in any renewal, supplemental or replace­
ment policy. The insured may, at any time, make a written request for 
additional coverage or coverage more extensive than that provided on 
a prior policy. ({ 1 ch 105 SLA 1968; am i i  2, 3 ch 70 SLA 1984)

Revieor'e notes. — Subeoctions (t), (c) in that paragraph," tad made a eerie# of
and (d) of thie taction ere amended efTec- re la Led technical change#, 
live January 1, 1969 by II 18-20, ch. 70, Editor'* ootea. — Prior to January 1, 
SLA 1964. Until 1989, for the text of the 1965, subsection (a) read aa follow*: "An 
subsections aa amended by II 18-20, ch. automobile liability policy that inaurea an
70. SLA 1984, eee thoee provisions in tha owner or operator of a motor vehicle
Temporary and Special Ada. again** loea leeulling from the insured's

Effect of amendments. — Th* 1964 liability for bodily injury or death, or for
amendment, effective January 1, 1965, property injury or destruction, or both,
added aubeection* (c)—<o) and, in subset- which is sold in thia state after January 1,
lion (a), deleted "after January 1,1969, by 1969, by an insurance carrier authorized
an insurance earner authorized to to transact buaineaa in this stale, shall 
transact business in this state" following contain limita in at least the amount pre-
"slat*," substituted “AS 26.20.440 and AS senbed for s .motor vohicle liability policy
28.22 010“ for "AS 26 20.440<bK2). and in AS 28 20 44<XbX2). and meet the 
meet the requirement* of AS requirement* of AS 28 20.440<bM3) unless
28.20 440(b)(3) unless waivod as provided waived as provided in that paragraph."

NOTE8 TO DECI8ION8

This section does not require 
stacking In the tingle policy context. 
This conclusion follows from the fact that 
uninsured motorists insurance may be 
waived in Alaska. Curran v. Fireman's 
Fund Ins. Co . 393 F. Supp. 712 (D. Alas. 
1975).

Insured was allowed to "slack" the 
uninsured motorists coverage provided

him in a single mullivehicle policy where 
the insured, under the interpretation of 
the contract propounded by the insurer, 
would receive absolutely no additional 
coverage for his premium dollars paid for 
uninsured motorists coverage on the vehi­
cles other than the one involved in the 
accident end where the only pcaaible inter­
pretation of the contract was that the
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h a t  S t a t e s  S h o u l d  D o — D i f f e r e n t  V i e w s

v. Small Business View
"t Reforms

ave a l t e r n a t iv e  d isp u te  reso lu t ion  m echa n ism s .
unit  c lass  ac tion  su i ts .
e ta in  co n tr ibu to ry  negligence.
odify c o m p a ra t iv e  neg ligence  to  req u i re  an  es tab lish -
i level of f a u l t  to t r ig g e r  l iabil ity .
educe la w y e rs ’ fees o r  adopt a s l id ing  scale.
m it  th e  d iscovery process.

bolish or l im i t  p re ju d g m e n t  in te res t  aw ard s .
ivelop e v en -h an ded  j u r y  ins truc t ions .
aolish or l im i t  noneconom ic  and  p u n i t iv e  d am ag e s .
niform n a t io n a l  product l iab il i ty  leg is la t ion  o r  com-
ehensive  s t a t e  reform.
>olish or modify jo in t  and  seve ra l  liab il ity .
;nuze j u r y  aw ards .
an t  l iab il i ty  in d ra m  shop  cases.
eserve th e  exclusive rem edy doctrines in w orkers’ com-
nsa t ion  a n d  abolish  co-employee an d  dua l capac i ty
:ts
fset Loli.iieral -miroc a w a rd s  or in form  ju r ie s  of col- 
e ra  I sources.
q u ire  th e  ju d g e ,  r a t h e r  t h a n  th e  ju ry ,  se t  do lla r  
o u n ts  in d am ag e s ,  
v d a m a g e s  in in s ta l lm e n ts  
wide p re - tr ia l  p roceedings
vo plaintiffs  pay  d e fend an ts ’ a t to rney  fees w hen litiga- 
1 is f r ivolous o r  :!’court  a w a rd s  a re  less th a n  offered 
t le in en ts

e I n s u r a n c e  R e f o r m s

ieu m and a to ry  in . -u ra iu v  coverage  imposed by 
'• rnm en t.  exc lud ing  w o rk e r s ’ compeiisation . 
iblish s t a te  r e in s u ra n c e  p rogram s,  
ov s t a te  g o v e rn m e n ts  to u n d e rw r i te  in su ran ce  if 
•rage is u n a v a i l a b le  in th e  p r iv a te  sector, 
w businesses  to es tab lish  r isk  re ten tion  pools for cor- 

i ty pes  of in s u ra n c e  coverage.
mil s l a te  w o rk e rs ’ com pensa t ion  funds  to o iler  o th e r  
■:» o f  l iab i l i ty  coverage .
■iibi! m i d t e r m  cance l la tion  of policies except fur good 
-e
mit- . idvance  notice of n o n reu ew al of m - u r a i n e  
• i i i -  pro*: ijijh • ■ • :os.;r;iiici- r a t e -  In - l a s
ll .llmv igeilClo-
1 1 1 re  or  e n c o u ra g e  i n s u r a n r e  co m p an ies  In e s ta b l i sh  
ket A - i - l . m c r  IV e/.ram - •M AI’m
■ I- Ol.tile -.el-1.' -I > :u I • lie* III die;, !ol!!!-

•  Require insurance companies to form assigned risk pools 
to force insurers to provide coverage.

•  Eliminate barriers to financial institutions entering the 
insurance business.

Source: Wuyne L. Campbell. National Federation of Independent
Business. NFIB does not necessarily endorse any of these proposed
solutions.

The Health Professions’ 
View

T o r t  R e f o r m s

•  Require medical expen witnesses to be teachers or prac- 
tioners and not" expens for hire.

•  Require itemizing of economic damages.

•  Cap medical malpractice awards and require court 
review of excessive awards.

•  Require pretrial screening of claims filed
•  Admit evidence of funds from other source-
•  Limit or adopt a sliding scale for attorney contingency 

fees.
» Apportion liablity based on degree of negligence.
•  Ban requests for specific dollar amounts.
•  Require plaintiffs to pay court costs in case of frivolous 

claims and untrue allegations.
•  Require a health professional’s affidavit with filing of 

a malpractice complaint.
•  Permit nonhinding arbitration.
•  Permit payment of future damages on a periodic basts, 

rather titan a itimp sura.
•  Adopt a two-year -tatute el’ limitation- "it im-du-al 

malpractice and related suits.
•  Require notice of intent to sue.

Discipline, R e g u l a t i o n

•  Require hospitals to conduct risk management programs
•  Require hospitals to report disciplinary action- and 

potential malpractice physicians
•  Establish a Patient's Compensation Fund to finance 

awards in excess of $100,000.
•  Require health care provider- to carry malpractice in 

-uraiuv coverage
•  Require m-uraiice companie- to document that the in 

crease in malpractice premiums is supported hv claims 
experience.

•  Require the Stale lliedlCa! heard to illVe-ll-g.ite lop -r' 
of po—iliie malpractice.

•  Require continuing medical education.



^ o r t ,  I n s u r a n c e  R e f o r m s

•  Increase physician license fees to support disciplinary 
efforts

Source: The Slate Issues Forum of the American Hospital Associa­
tion and the American Medical Association's model state laws.
Note: This is a combined and abbreviated listing. The two group's
individual recommendations dilTer in various details.

A Consumer View
•  Repeal statutes that prohibit businesses and consumers 

from joining together to buy insurance in groups so that 
the price of liability insurance will fall.

•  Prohibit rate increases from taking effect until such in­
creases are approved by the insurance commission. 
Because insurance commissions do not have the staff to 
analyze many rate filings, most increases automatical­
ly take effect.

•  Allow greater consumer representation before regulatory 
bodies. States should authorize citizens insurance boards 
or offices of public advocates to intervene in rate cases.
In New -Jersey, the insurance company seeking the rate 
increase pays the public advocate's cost.
Require that insurance rates be based on experience. 
Because insurance companies today often lump all in 
sureds in a category together, regardless of how often 
any individual insured has been sued, good risks current­
ly subsidize bad risks. Experience rating would help 
hring down premiums for medical malpractice insurance.

•  Enact tough conflict-of-interest statutes to close the 
"revolving door" of state regulators with the industry.

•  Require that insurance companies disclose their loss data 
011 a line by-line basis. Disclosure would enable 
regulators to hotter discern whether rates are excessive, 
inadequate or unfairly discriminatory.

•  Establish state reinsurance programs.

■Source The National Insurance Consumer Organization

H i g h e r  P r e m i u m s  M e a n  H i g h e r  C o s t s

Percentage of gross income spent on premiums,

19HU 1981 1982 1983 1984 1985
Mirvi* National Ski Arisi> A.smici;i(i«*ii

An Insurance View
Tort Reforms

•  Use arbitration and mediation as an alternative 
lengthy and costly litigation.

•  Make modified comparative negligence, where plainti 
recover only if their negligence is less than the defe 
dants', the standard instead of pure compurati 
negligence, which allows recovery even if plaintiffs a., 
more responsible for their injuries than the defendants.

•  Replace joint and several liability, which can hold a defen­
dant who is only marginally responsible for injuries 
liable for the full amount of damages. Current courtroom 
tactics seek out “deep-pocket" defendants by their ability 
to pay.

•  Restore state-ofthe-art defenses. Judge product manufac­
turers and professionals by standards in effect at the time 
a product was made or an-action was taken.

•  Repeal the collateral source rule and allow the introduc­
tion of evidence of other sources of damage payments to 
plaintiffs.

•  Abolish or reduce punitive damages which have become 
windfalls for plaintiffs and their attorneys. Punitive 
damages are a criminal-trial punishment mechanism.

•  Place ceilings on noneconomic damages. These damages 
include "pain and suffering.” "loss of consortium.” "loss 
of companionship,” among others. Plaintiffs' actual 
damages, such as lost wages and medical expenses, 
would not be affected.

M a r k e t / R e g u l a t o r y  A c t i o n s

•  Adopt a "claims-made" general liability poiicy ivluci: 
would cover only claims made during the term of the 
policy.

•  Balance the rights of consumers with the insurers' need 
to reach changes in risk or financial status in covering 
cancellations, nonrenewals and policy changes

•  Set up Marketing Assistance Programs as a short-term 
means of making certain lines of coverage more 
available. Insurance buyers should monitor and 
minimize losses in hard to-msure lines, to improve 
chances of obtaining coverage.

•  Recognize that risks posed by toxic substances. asbestos 
and chemical wastes are too difficult lor :!u- juivaio a. 
stiranco industry and group self insurance to covi-r. ' 
is impossible for the insurance industry to cover these 
exposures under the current liabibty rules, and tbe-e 
risks may have to be t \ t i i  !n nubia revenue*

SoUICe. The .Mil.out el A tool u.ill l:.*inei>. loiiililllli; the ‘ leas
of the American Insurance Association anil llio Xutnm.il As'in-u
tmn of Independent Instireis.

S( iN Mai ■ b A|U ii 111''1' P



What States Are Considering To Solve the 
Insurance Liability CrisisV

(ulatory Initiatives

ohilntions and restrictions on midterm cancellations 
id nnnrenewals
•quiinig prior approval of rates rather than file and 
e arrangements.
•int Underwriting Associations.
arket Assistance Plans.
edification of open competition rating acts.
ograding state insurance department manpower.and
sources.
•quiring rates to reflect loss experience, 
launs made" rather lhan "occurrence based" policies, 

'proved regulation of new entrants, 
igulation of surplus line providers.
•quiring submission of data regarding incidence and 
verity of claims losses.
overing "surplus” ratios for specific lines of coverage, 
initing the percentage amount which an insurer can 
ry rates from the fixed rate.

k M a n a g e m e n t

talili<h risk retention pools for certain lines of
.er.ii!'-
lengthen di-.ciplin.ary procedures in all state agencies 
gui.iting professions.
ih.ince hazard management and public safety, 
rengthen risk assessment techniques.

•ketplace Interv e n t i o n

mil poiicy exclusions.
ithori/.e hanks and thrifts to engage in insurance 
■.ivities

a-« ’.I'r iii-.-d !-n inandaiorv coverage and mandated 
•U "i rov'-r.ige

•  Restrict annual premium increases decreases based on 
evidence of change in risk.

•  Require notice to insureds regarding cancellations ancior 
nonrenewals..

•  Provide excess profits standards
•  Establish or expand risk pooling authority.
•  Establish or expand state reinsurance, backup insurance 

and self-insurance programs.
•  Prohibit surplus line providers unless appropriately 

licensed.

Tort Reforms

•  Establish courts of claims to hear suits against govern­
ment defendants.

•  Establish pretrial screening panels to detarmine validi­
ty of suits.

•  Impose penalties for Tiling frivolous suits.
•  Abolish/limit prejudgement interest awards.
o Cap noneconomic and punitive damages.
•  Cap attorneysLfees.
•  Abolish or modify the collateral source rule and joint and 

several liability.
•  Authorize structured settlements and itemized jury 

verdicts.
•  Redefine standards of care.
•  Revitalize a restricted form of sovereign immunity.
•  Modify statutes of limitation.
•  Authorize judges only to determine damage and award 

amounts.
•  Adopt comparative negligence standards.
•  Limit the discovery process.

Source: Statement by Vermont Rep. Edward R. Zuccaro on benalf
of the National Conference of Slate Legislatures before the U.S.
House Subcommittee un Commerce, Transportation and Tourism
NVSI. '!••'— no: necessarily endorse any of these propost-ii solution*

L i t i g a t i o n  E x p l o s i o n

P ro d u c t L ia b ility  L a w su its  
(in thousands)

'74 '75 ’78 '77 '78 ’79 ’80 '81 ’82 '83 '84 '85
Niunv Aihniiii-lrative nilice "I U S Court*

The n u m b e r  of product liability lawsuits tileil in ('.S. 
distrirt courts has risen more thun eif'ht-fold since 

1974.



ATTACHMENT F

CAN ANY OF THESE LAWS SOLVE THIS PROBLEM?

CONFERENCE OF INSURANCE LEGISLATORS 

TASK FORCE ON AVAILABILITY AND AFFORDABILITY 

OF LIABILITY INSURANCE

NOVEMBER 11, 1986



6 .  A R B I T R A T I O N  

P U R P O S E :

T o  s p e e d  s e t t l e m e n t s  a n d  l o w e r  c o u r t  c o s t s ,  l e g i s l a t o r s  h a v e  

e s t a b l i s h e d  p a n e l s  w h i c h  h e a r  a r g u m e n t s  a n d  r e n d e r  d e c i s i o n s  a n d  a w a r d s  

i n  " u n c o m p l i c a t e d  c a s e s . "

B A C K G R O U N D :

A r b i t r a t i o n  h a s  b e e n  o n e  o f  t h e  m o s t  t a l k e d  o f  r e m e d i e s  i n  r e g a r d

t o  e a s i n g  l i a b i l i t y  i n s u r a n c e  p r o b l e m s  b u t  o n l y  t h r e e  r e s p o n d i n g  s t a t e s ,

M i c h i g a n  i n  1 9 7 5 , ^  W a s h i n g t o n  i n  1 9 7 9 , ® ^  a n d  U t a h  i n  1 9 8 3 ^  e s t a b l i s h e d

a r b i t r a t i o n  i n  m e d i c a l  m a l p r a c t i c e  c a s e s .  I n  e a c h ,  I n s u r a n c e  D e p a r t m e n t

8 7
s o u r c e s  b e l i e v e d  t h e  m e a s u r e  t o  h a v e  b e e n  i n e f f e c t i v e .  U t a h  r a i s e d

88
i t s  a r b i t r a t i o n  t h r e s h o l d  t o  f 2 , 5 0 0  i n  1 9 8 5 .  I t  i s  t o o  e a r l y  t o  j u d g e  

t h e  r e s u l t s .

S U B - S U M M A R Y :

N o  d e f i n i t e b e n e f i c i a l r e s u l t s t o  d a t e .

V E E N C N K / D A T O T A L

A V A I L A B I L I T Y 0  . 0 6 I 7

A F F O R D A B I L I T Y 0 0 6 1 7

-21-
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IV.

INSURANCE REFORMS

I n s u r a n c e  r e f o r m s  g e n e r a l l y  f a l l  u n d e r  t w o  h e a d i n g s :  C h o s e  c h a c

i n t e r v e n e  i n  t h e  i n s u r e r ' s  d e c i s i o n  m a k i n g  p r o c e s s ,  s u c h  a s  l a w s  c h a t  

p r o h i b i t  c a n c e l l a t i o n  a n d  n o n - r e n e w a l ,  a n d  t h o s e  c h a t  a l l o w  g r e a t e r  

f r e e d o m  t o  b u y e r s  a n d / o r  i n s u r e r s  o r  o t h e r s ,  t o  a r r a n g e  f o r  c o v e r a g e  

o u t s i d e  t r a d i t i o n a l l y  r e g u l a t e d  i n s u r a n c e  s t r u c t u r e s .

1 2 .  N O N - C A N C E L L A T I O N / N O N - R E N E W A L  A N D  N O T I C E  O F  P O L I C Y  T E R M I N A T I O N  

R E Q U I R E M E N T S

PURPOSE:

T o  c u t  d o w n  t h e  e x p o s u r e  a n d / o r  d i s r u p t i o n  o f  b u s i n e s s  c a u s e d  b y  

s u d d e n  c e s s a t i o n  o f  l i a b i l i t y  c o v e r a g e ,  m a n y  s t a t e s  h a v e  e n a c t e d  l a w s  t o  

b a r  m i d - t e r m  c a n c e l l a t i o n ,  n o n - r e r . e w a l ,  a n d  p r o v i d e  a d v a n c e  n o t i c e  c h a t  

c o v e r a g e  s t o p p e d  w e l l  i n  a d v a n c e  o f  t h e  t e r m i n a t i o n  d a t e .

L

B A C K G R O U N D :

N e a r l y  a l l  n o n - c a n c e l l a t i o n  l a w s  e n a c t e d  b e f o r e  1 9 8 6  a p p l i e d  o n l y  

t o  p e r s o n a l  l i n e s .  I n  g e n e r a l ,  t h e  e x p e r i e n c e  h r . s  b e e n  c h a t  w h e n  

u n d e r w r i t e r s  a r e  f o r c e d  t o  r e t a i n  a  r i s k  t h e y  b e c o m e  v e r y  s e l e c t i v e  

a b o u t  t h e  r i s k  t h e y  a c c e p t .  T h a t  h a s  t h e  e f f e c t  o f  a s s u r i n g  r e a s o n a b l y  

p r i c e d  c o v e r a g e  t o  g o o d  r i s k s  w h i l e  f o r c i n g  h i g h  r i s k s  i n t o  a s s i g n e d  

r i s k  a n d  F A I R  p l a n s .

-37-



Oregon, in L985, adopted a n o n c a n c e l l ation/non-renewal rule ^

135
covering all commercial insurance. It is too early to judge its long

term effectiveness in terms of availability and affordability.

136
However, Maryland enacted a non-cancellation law in 1973. But, 

according to the Maryland Insurance Department, the law has provided no

a v ailability or affordability change in the 12 years since its

* . 137 e n a c t m e n t .

138
Nevada tried to accomplish the same thing by regulation, with no 

definitive r e sults.*4

N o tification that the insurer intends to get off the risk has been

effective in relieving commercial auto liability insurance problems in

140 141
Indiana and Hawaii. But, Maryland enacted just such a law and

142
Department sources say it brought "no change."

SUB-SUMMARY:

There is too little commercial insurance experience on which to 

draw to know how effective non-cancellation policies will be in making 

non-personal liability coverage available and affordable.

VE E NC NK/DA TOTAL

AVAILABILITY 4 2 5 3 14

AFFORDABILITY 0 3  7 4 14

(

- 3 8 -
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13. A U T H O R I Z I N G  GROUP INSURANCE

PURPOSE:

To end the prohibitions against sales of group insurance which

affords economies of scale in marketing and in shared claims information

and loss experience, l egislation has been proposed authorizing

corporations, governments or professionals to buy group insurance.

Washington, has authorized group professional and commercial

1A 3
insurance. Washin g t o n ' s  law has been perceived as effective in

encouraging a v a i l a b i l i t y  of m e d ical malpractice and government

liability, as well a3 for cooperative and fraternal insurance, according

144
to legislative respondents. The measure has also been judged 

effective in h e l ping make government liability rates affordable.

VE E NC NK/DA TOTAL

A V A I L A B I L I T Y 1 3 2 6 12

A FFOR D A B I L I T Y 0 1 4 7 12



14. AUTHORIZING POOLS

PURPOSE:

T o  a l l o w  a n  o p p o r t u n i t y  t o  s e l f - i n s u r e  a n d  r e a l i z e  e c o n o m i e s  o f  

s c a l e  t h r o u g h  p o o l i n g  t h e i r  o w n  r i s k s ,  l e g i s l a t i o n  h a s  a u t h o r i z e d  m u n i c ­

i p a l i t i e s  a n d  o t h e r s  t o  p o o l  t h e i r  r i s k s .

B A C K G R O U N D :

M u n i c i p a l i t i e s  a n d  o t h e r s  h a v e  f l o c k e d  t o  j o i n  p o o l s  o r  f o r m  n e w  

o n e s  t o  s h a r e  r i s k s  b e c a u s e  t h e y  c a n n o t  f i n d  o r  a f f o r d  c o v e r a g e  a n d  

d o n ' t  w a n t  t o  s e l f - i n s u r e  a l o n e .

WHA T  WORKED:

E a r l y  r e p o r t s  i n d i c a t e  l a r g e  s a v i n g s  f r o m  w h a t  t h e y  h a d  b e e n  p a y i n g

1 4 6
f o r  l i a b i l i t y  c o v e r a g e .  I n  T e n n e s s e e ,  l e g i s l a t i v e  s o u r c e s  r e p o r t

1 4 7
t h a t  a  p o o l i n g  m e a s u r e  p r o v e d  " v e r y  e f f e c t i v e "  i n  r e g a r d  t o  m e d i c a l

m a l p r a c t i c e  a n d  " e f f e c t i v e "  i n  r e g a r d  t o  t h e  a f f o r d a b i l i t y  a n d

1 4 8
a v a i l a b i l i t y  o f  g o v e r n m e n t  l i a b i l i t y  i n s u r a n c e .

M i c h i g a n  D e p a r t m e n t  s o u r c e s  b e l i e v e  t h e  s t a t e ' s  1 9 8 2  p o o l i n g

] 4 9
s t a t u t e  e a s e d  t h e  p r o b l e m s  i n  1 9 8 5 - 8 6 .

B u t  i n  U t a h ,  S t a t e  I n s u r a n c e  D e p a r t m e n t  s o u r c e s  v i e w  p o o l i n g  

l e g i s l a t i o n  e n a c t e d  i n  1 9 7 6  a s  h a v i n g  a f f e c t e d  " n o  c h a n g e "  i n  t h e  

a v a i l a b i l i t y  o r  p r i c e  i n  a n y  m a j o r  l i n e  o f  l i a b i l i t y  i n s u r a n c e . ^

S U B - S U M M A R Y :

I n  g e n e r a l ,  p o o l s  h a v e  b e e n  e f f e c t i v e .  B u y e r s  h a v e  o b t a i n e d  h i g h  

a m o u n t s  o f  c o v e r a g e  i n  a  s i n g l e  p o l i c y .  P o o l s  h a v e  e n a b l e d  s m a l l e r  

m u n i c i p a l i t i e s  t o  I n s u r e  a t  r a t e s  l o w e r  t h a n  t h o s e  t h a t  w o u l d  o t h e r w i s e



be available Co Chem on a individual basis. The question: do pool 

managements have what it takes for the long haul? They had better 

because they are without guaranty fund protection. And while they 

essentially are self-insurance mechanisms the real challenge can be in 

paying third party claims —  where the beneficiary is not a pool member.

VE E NC NK/DA TOTAL

A VAILA B I L I T Y  2 5  3 4 14

AFFOR D A B I L I T Y  2 3  5 4 14



15. BROADENED SELF INSURANCE AND CAPTIVES

To allow more o p p o rtunities for self-insurance, three states have 

authorized the setting up of captive insurance companies which can be 

in-house insurers (pure captives) or entities which serve the insurance 

needs of several companies, generally in the same business (association 

c a p t i v e s ) .

B A C K G R O U N D :

Captives are providing cover n o w  for an estimated 2200 U.S.

152
corporations. The number of U.S. owned captives has increased from

153
some 1250 in 1980. No one knows or will say h ow many commercial 

premium dollars have been diverted from the normal insurance market into 

I captives and other forms of s e lf-insurance but, according to one

industry source, close to one-third of commercial premium dollars have
i
: 154

gone the self-insurance route.

Most captives are located overseas and have been providing coverage

without the help of one single state legislative act.
t

WHAT WORKED BEST:

Vermont, Colorado, and T e n n e s s e e ^ ^  have authorized captive

i: formation.

Vermont p r e mium volume had increased to $47 million by year end

1985, up from $22 M i l l i o n  in 1984 and from $13 million in 1 9 8 3 . * ^  Some

of the largest U.S. c o rporations including Boeing Aircraft Co, CitiCorp

159
and W e s t i n  Hotel Cc. contributed to that volume.

C

c

c
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C o l o r a d o  c a p t i v e  a c t i v i t y  h a s  l e v e l e d , 1 6 0  w i c h  n o  n e w  c a p t i v e s  

f o r m e d  l a s t  y e a r . * 61.  S t i l l  t h e  l a w ,  l i k e  V e r m o n t ' s ,  c a n n o t  h e l p  b u t  b e  

j u d g e d  e f f e c t i v e  i n  e a s i n g  a v a i l a b i l i t y  a n d  a f f o r d a b i l i t y  p r o b l e m s .

1 A ?
C o l o r a d o  1 9 8 5  p r e m i u m  v o l u m e  w a s  $ 4 9 . 2  m i l l i o n .

O N E  R E A S O N  W H Y :

S o u r c e s  p o i n t  t o  t h e  f a c t  t h a t  V e r m o n t ' s  r e q u i r e m e n t s  a r e  l e s s  

1 6 3
s t r i n g e n t .  I t s  c a p i t a l i z a t i o n  r e q u i r e m e n t s  a r e  l o . w  c o m p a r e d  t o  t h e  

o t h e r  t w o  s t a t e s  w i t h  s i n g l e  p a r e n t  c a p t i v e s  n e e d i n g  c a p i t a l  a n d  p a i d -  

i n  s u r p l u s  o f  $ 2 5 0 , 0 0 0  a n d  a s s o c i a t i o n  c a p t i v e s ,  $ 5 0 0 , 0 0 0 .  B o t h  

C o l o r a d o  a n d  T e n n e s s e e  r e q u i r i n g  $ 7 5 0 , 0 0 0  f o r  o n e  c o m p a n y  c a p t i v e  a n d  $ 1  

m i l l i o n  f o r  g r o u p s .

C A U T I O N :

W h e n  i t  c o m e s  t o  c a p t i v e s  a n d  s e l f - i n s u r a n c e  t h e  e f f e c t i v e n e s s  o f  

s t a t e  l a w  h a s  t o  b e  q u a l i f i e d  b e c a u s e  t h e  " i n s u r a n c e "  c a p t i v e s  p r o v i d e  

i s  n o t  t h e  s a m e  a s  n o r m a l  i n s u r a n c e .  C a p t i v e s  a r e  n o t  r e q u i r e d  t o  m e e t  

t h e  s a m e  s t a t e  c a p i t a l  a n d  s u r p l u s ,  o r  f i n a n c i a l  r e p o r t i n g  r e q u i r e m e n t s  

a s  n o r m a l  i n s u r e r s ,  a l t h o u g h  t h e y  a r e  s u b j e c t  t o  s t a t e  i n s u r a n c e  d e p a r t ­

m e n t ' s  o v e r s i g h t .  A s  f a r  a s  c l a i m  p a y m e n t s  g o ,  t h e  s a m e  c a v e a t s  t h a t  

a p p l y  t o  p o o l s  a p p l y  t o  c a p t i v e s ,  e s p e c i a l l y  o n  t h i r d  p a r t i e s ’ c l a i m s .  

T h e n  t h e  b e n e f i c i a r y  m a y  n o t  b e  w i t h i n  t h e  c a p t i v e ' s  c o r p o r a t e  o r  

a s s o c i a t i o n  " f a m i l y . "  A l s o  t h e  c o m f o r t  f a c t o r  i s  l e s s .  G u a r a n t y  F u n d  

l e g i s l a t i o n  d o e s  n o t  c o v e r  c a p t i v e s .

WHAT WORKED LESS:



From the experience of two scares, Vermont and Colorado, Ic voul-.: 

be difficult to say that these statutes have not been effective in 

regard to availability and affordability.

Worth considering also, is that when large insurance buyers have 

the option of going the captive route, it cannot help but make 

traditional insurers more agreeable to make insurance available at 

a ffordable prices.

When it comes to off-shore captives there is no state insurance 

department regulation at all. Also, in determining the effectiveness c 

captive laws, insurers have cautioned that the captive management has 

not lived through the ups and downs of insurance cycles. At the same 

time, it is also fair to note the fact that the management of many 

captives is handled by some of the world's largest insurance brokerage 

with long histories in the insurance business. Captives may be only a 

good as their own mo n e y  and someone else's ability to manage it.

SUB-SUMMARY: c

VE E NC NK / D A TOTAL

A V AILABILITY 0 2 1 1 4

AF F O RDABILITY 0 2 2 0 4

c
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16. JOINT UNDERWRITING ASSOCIATIONS

P U R P O S E :

T o  p r o v i d e  f o r  c o v e r a g e  o f  r i s k  C h a t  i n d i v i d u a l  i n s u r e r s  d o  n o t  

w a n t  t o  c o v e r ,  j o i n t  u n d e r w r i t i n g  a s s o c i a t i o n s  h a v e  b e e n  a u t h o r i z e d .  I n  

r e g a r d  t o  l i a b i l i t y  i n s u r a n c e  i n  r e s p o n d i n g  s t a t e s ,  t h e y  h a v e  m a i n l y ,  

b u t  n o t  e x c l u s i v e l y ,  b e e n  u s e d  i n  m e d i c a l  m a l p r a c t i c e . * ^

B A C K G R O U N D :

B y  t h e i r  n a t u r e  j o i n t  u n d e r w r i t i n g  a s s o c i a t i o n s  c a n n o t  h e l p  b u t  

m a k e  i n s u r a n c e  m o r e  a v a i l a b l e  t h a n  i t  w o u l d  b e  w i t h o u t  t h e m .

W H A T  W O R K E D :

B o t h  I n s u r a n c e  D e p a r t m e n t  a n d  l e g i s l a t i v e  s o u r c e s  i n  r e s p o n d i n g  

s t a t e s  w h i c h  a d o p t e d  t h e m ,  v i e w  t h e m  a s  " v e r y  e f f e c t i v e . " * * ^  R e s p o n d i n g  

s t a t e s  r e p o r t e d  t h a t  o f  2 8  J U A  l a w s  a n d  s t a t u t o r y  a p p l i c a t i o n s ,  1 4  w e r e  

p e r c e i v e d  a s  b e i n g  e i t h e r  " v e r y  e f f e c t i v e "  o r  " e f f e c t i v e "  i n  r e g a r d  t o  

a v a i l a b i l i t y , * ^  a n d  1 2  w e r e  p e r c e i v e d  a s  b e i n g  e i t h e r  " v e r y  e f f e c t i v e "  

o r  " e f f e c t i v e "  i n  r e g a r d  t o  a f f o r d a b i l i t y .  M o s t  a p p l i c a t i o n s  w e r e  i n  

m e d i c a l  m a l p r a c t i c e . * * * ®

O b v i o u s l y ,  m e d i c a l  m a l p r a c t i c e  J U A s  h a v e  n o t  h e l p e d  " l o w e r "  

p r e m i u m s  p r i c e s ,  e s p e c i a l l y  i n  m e d i c a l  m a l p r a c t i c e . * ® ^  S o m e  s o u r c e s  

p o i n t  o u t ,  h o w e v e r ,  t h a t  J U A s  h a v e  h e l p e d  m a k e  t h e  i n s u r a n c e  m o r e  

" a f f o r d a b l e "  t h a n  i t  w o u l d  h a v e  b e e n  w i t h o u t  t h e m . * ^ ®

Q u e s t i o n :  d o e s  w h a t  m a k e s  i n s u r a n c e  m o r e  a f f o r d a b l e  f o r  h e a l t h  c a r e  

p r o v i d e r s ,  m a k e  i t  n o t  a f f o r d a b l e  f o r  i n s u r e r s ,  t h e i r  p o l i c y h o l d e r s ,  a n d  

t h e  s o c i e t y ?  A n s w e r :  Y e s .  I n s u r a n c e  i n d u s t r y  s o u r c e s  s a y  J U A s  w e r e



designed Co be s e l f - s u p p o r t i n g , 171 buc earlier this year mosc of the 12

172
JUA's in the nation were facing large deficits. Some wanted to

173
expand their "base" by increasing their membership. In ocher words,

they were seeking subsidization from other insurers through legislation.

Relatedly, physicians mutuals which wrote "long-tail" coverages have

174
flirted with insolvency. Among the most troubled has been Medical 

L iab i l i t y  Mutual Insurance Company (MLMIC) in New York, whose 

"shortfall" was close to $750 m i l l i o n . 17^

SUB-SUMMARY:

JUAs have worked for medical malpractice availability. But the 

price has be e n  very high. And when it comes to making medical 

m a l p r actice liability "affordable," the first answer has been some form 

of subsidy.

VE E NC NK/DA TOTAL

A V A I L A B I L I T Y  6 8 9

A F F O R D A B I L I T Y  6 6 11

5

5

28

28



N o n - c a n c e l l a t i o n  l a w s  a r e  a n  e f f e c t i v e  q u i c k  f i x  b u c  c a n  e v e n t u a l l y  

b e  c o u n t e r  p r t d u c t i v e .  J U A s  w o r k  v e r y  w e l l  i n  a s s e s s i n g  c o v e r a g e ,  b u c  

t h e y  i n v o l v e  s u b s i d i z a t i o n  o f  o n e  c o m m e r c i a l  e n t e r p r i s e  b y  a n o t n e r

 ̂ r aising fundamental questions of fairness. So do pools and captives.

But with each there is some kind of trade off: Drying up of the normal 

market in the case of n o n - c ancellation laws and JUAs; less solvency 

regulation and the third party claims question in the case of pools and 

captives; and, in the case of offshore captives, there are alien ju r i s­

dictions over who m  U.S. based insureds and state governments have little 

regulatory clout in the event of claims disputes and/or insolvencies.

f o r m

VE E NC NK/DA TOTAL

A V AILABILITY 13 20 20 20 73

AFFOR D A B I L I T Y 8 14 31 20 73

135. O.R.S. 8 3 6 - 8 5 0 01-85040

136. M . I . L  48A, 547A.

137. Response to Q u e s t i o n  16, note 3 supra.

138. Nevada Insurance Department Regulations.

139. Note 137, supra

140. H.R.S. 294 . 9-C; responses to Question 16, note 3, supra.

141. M.I.L. 48A, 547A.

142. Response to Q u e s t i o n  16, note 3 supra.

143. W a s h i n g t o n  Insurance Code 48.62-120W, 1979

144. Response to Out'stiou 10, not* 3 supra.

-47-



c

V I .

REGULATORY REFORMS

W h e n  it comes to regulatory reforms the question focuses quickly on 

racing laws. But despite the focus, a wide universe of opinion remains 

as to which kind of rating law best promotes availability and/or 

affor d a b i l i t y  of insurance. In the crisis of 1985-86 it has not been 

unusual for a legislator and regulator 'to question the rating law in his 

or her state and to contemplate the alternative. As Mississippi 

Insurance Commissioner George Dale said in a follow-up interview:

"All the file and use states are looking at prior approval and all 

the prior approval states are looking at file and u s e . " ^ ^

At the same time, Commissioner Dale and others who have worked with 

insurance regulation have for years pointed out that rating laws cannot 

change prices overall, chat p r e m i u m  levels will move wh e r e  they will 

regardless of rating l a w s . * ^  Buc, study has shown that where rate 

changes do not need government approval or sanction, races can change

more quickly to serve the availability needs of the real world

, _ 178 
market.

-50-
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17. FILE AND USE/USE AND FILE/NO FILE ("Open Corapecicion")

P U R P O S E :

A b o u t  h a l f  t h e  s t a t e s  h a v e  l a w s  d e s i g n e d  t o  e n c o u r a g e  c o m p e t i t i v e  

b e h a v i o r  a n d  a l l o w  e a c h  c o m p a n y  t o  s e t  t h e  o w n  p r i c e s  w i t h o u t  S t a t e  

a p p r o v a l .  T h e  s a m e  l a w s  d o ,  h o w e v e r ,  r e q u i r e  c h a t  r a t e s  n o t  b e  

e x c e s s i v e ,  i n a d e q u a t e ,  o r  u n f a i r l y  d i s c r i m i n a t o r y .

W H A T  W O R K S :

A m o n g  r e s p o n d e r . t  s t a t e s  w h i c h  h a v e  a n  o p e n  c o m p e t i t i o n  r a t i n g  l a w ,

1 7 9
s o u r c e s  i n  o n l y  o n e ,  T e n n e s s e e ,  b e l i e v e  i t s  r a t i n g  s t a t u t e  w a s

e f f e c t i v e  i n  p r o m o t i n g  a v a i l a b i l i t y  a n d  a f f o r d a b i l i t y  o f  l i a b i l i t y

,  „  1 8 0  
i n s u r a n c e .

181
I n  N e w  Y o r k  w h e r e  f i l e  a n d  U 3 e  h a d  b e e n  i n  e f f e c t  s i n c e  1 9 7 0 ,  

o n e  l e g i s l a t i v e  s o u r c e  q u a l i f i e d  h i s  e n t h u s i a s m  f o r  t h e  s t a t u t e  t h i 3 

w a y :

" O p e n  r a t i n g ,  w h e r e  w o r k i n g ,  w o r k s  g r e a t ,  h o w e v e r  i n  a  t i g h t  m a r ­

k e t ,  i t  h a s  b e e n  u s e d  t o  c r e a t e  g r e a t  i n s t a b i l i t y  i n  t h e  m a r k e t p l a c e . "  

1 8 2

I n  r e s p o n s e  t o  t i g h t  m a r k e t s  i n  t h e  l a t e  1 9 6 0 ' s ,  N e w  Y o r k  s w i t c h e d

1 8 3
f r o m  p r i o r  a p p r o v a l  t o  c o m p e t i t i v e  r a t i n g .  I n  t h e  a f t e r  s h o c k  o f

p r i c e  increases a n d  d r o p p e d  c o v e r a g e s  o f  1 9 8 5 - 8 6 ,  t h e  S t a t e  a d o p t e d ,

" f l e x  r a c i n g . S o  h a s  O r e g o n .  ^

A n d  i n  C a l i f o r n i a  w h e r e  t h e  n a t i o n ' s  c l a s s i c  " n o  f i l e "  l a w ,  t h e

1 8 6
M c B r i d e - G r u n s k y  I n s u r a n c e  R e g u l a t o r y  A c t ,  h a s  b e e n  i n  e f f e c t  s o m e  4 0  

y e a r s ,  I n s u r a n c e  C o m m i s s i o n e r  R o x a n i  G i l l e s p i e  h a s  c h a n g e d  " n o  f i l e "  t o  

" f l e x  f i l e . "  T h e  D e p a r t m e n t  n o w  r e q u i r e s  i n s u r e r s  t o  s u b m i t  d a t a

-51-



supporting rate increases of more than 25 per cent for liability 

187
i n s u r a n c e .

In promulgating the n ew rule, the Commissioner said:

"Historically, competition has been a strong regulatory force— to 

the benefit of the insurance buying public. However, due to 

significant operating deficits caused by extreme competition and 

rapidly increasing loss costs during the early 1980s, commercial 

liability insurers have imposed, in the last two years, 

substantial rate increases which have caused hardship in many 

cases for commercial insureds and their customers. Given these 

recent conditions, some regulatory method is therefore necessary 

whereby the Commis s i o n e r  can be informed in a timely manner o f . _ H 

substantial rate increases in commercial liability insurance."

(SUB-SUMMARY ON FILE AND USE AND PRIOR FOLLOWS PRIOR APPROVAL SECTION.)

DOES NO LAW WORK BEST?

Ironically, son. "inite information regarding non-personal

liability insurance coa s from Illinois, which has no rating law. . In

Illinois, combined ratios (losses plus expenses divided by premium) for

commercial insurance lines, as well as for other liability and medical

m alpractice lines, show that Illinois insurers of outgo to income is

189
c onsistently higher than the regional and countrywide ratios.

I n s u r e r s 1 losses are as high or higher in Illinois as in other states 

which have rating l a w s . * ^

In other words, Illinois businesses and professionals are getting

more for their mo n e y  than their neighbors in Iowa, Indiana, Wisconsin,

191
M i s s o u r i ,  a n d  M i c h i g a n .

The following charts track those ratios.
192



18. PRIOR APPROVAL

PURPOSE:

To meet the same statutory mandate, the Laws in some other states 

provide that the rate changes cannot go into effect without approval of 

the Insurance Commissioner.

BACKGROUND:

Half the states have prior approval rating laws.

WHAT WORKED:

Sources in only two respondent jurisdictions, Hawaii and Puerto

193
Rico, saw their prior approval laws as "very effective" in fostering

194
both a v a ilability and affordability.

WHAT DIDN'T

From that point the cheers subside. Nebraska sources say that the

state's prior approval law, in effect since 1947, has produced "no

195
change" in liability insurance a v a i l a b i l i t y  and/or affordability.

In South Carolina, which has had prior approval for the same 40 

year period, sources also say there has been no difference from what 

would have happened anyway.

In other jurisdictions, sources did not say if the law had any 

effect, positive or negative. In three states, Alaska, Washington, and 

West Virginia, there have been a total of more than a cenCury of rating

law years, but no responses as to w h e t h e r  those laws had been

r* 197
effective.
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cSUB-SUMMARY:

In regard to both kinds of laws, recurring availability and af­

fordability crises speak for chemselves. Under both forms of law, races 

have gone up and insurance prices have risen sharply.

Ass e s s i n g  the past (or future) effectiveness of insurance racing 

law is not easy.

The sudden skyrocketing of prices beg i n n i n g  in late L984 proved 

that insurance buyers could be subject to fearsome increases. But low 

prices, w h e t h e r  produced from private co m p e t i t i o n  or government sup­

pression, are only one test of a l a w s ' e f f e c t i v e n e s s . Another test is 

w h e t h e r  the law permits the industry to respond to changes, such as a 

serious capacity shortage, produced from one or several causes e.g. 

falling investment yields, u n d erwriting losses, herd driven p r e mium ^

prices. Under more permissive rating laws like the file and use stat­

utes, the industry has been able to begin to restore that capacity 

rather quickly, albeit painfully, in many cases. Increases such as cook 

place in early 1985, would have been much more difficult and might have 

not been so w i d e spread under a system wh e r e  the full exercise of prior 

approval laws was dominant.

But still another test is the law's ability to discourage irre­

sponsible price cutting or "price war," especially the kind such as took 

place in the late seventies and the first half of the present decade.

Wh i l e  that m emory is still fresh it m ay be w o r t hwhile to note that the 

p o s s i bility of price wars had been dismissed not so long ago. In 1969, 

as N ew York began consideration of "open" rating, then N e w  York 

Superintendent of Insurance Richard E. Stewart wrote:
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"Important segments of the insurance industry have urged until 

recently chat if races were left to che forces of open competition, 

the economic law of Che jungle would apply and produce chaos.

They assert that unbridled competition would unleash rate wars and 

ruinous competitive practices...

"There is no evidence in che past two decades that greater reliance 

on the forces of che marketplace to set races results in price 
w a r s . ..."

But the price wars did come, brought on by changes that no one 

could have predicted when that statement was made nearly 20 years ago. 

Compet i t i v e  rating laws did not prevent the price war. But neither did 

prior approval. Prior approval may be the law in half the states but 

well over half the states have experienced availability and 

a f f o rdability problems in 1985-86. In rate regulation, che search 

c o n t i n u e s .

FILE & USE

k VE E NC NK/DA CP TOTAL

■e AVAILA B I L I T Y 2 3 7 5 4 21

• AFFOR D A B I L I T Y 2 2 8 5 4 21

PRIOR APPR O V A L

30k VE E NC NK/DA TOTAL

a v a i l a b i l i t y 5 0 3 17 25

e A FFOR D A B I L I T Y 3 3 3 16 25

9,



PURPOSE:

To realize che benefits of sensible compecicion, while maintaining 

a degree of control, New York and Oregon have adopted flex rating li­

nearly all commercial lines and most professional liability lines,

198
except medical malpractice. It is too early to judge the effect.

20. EXCESS PROFITS 

PURPOSE:

To keep insurers from taking advantage of their advantage in

selling what man y  consider to be essential to personal, professional,

public, and corporate well being, curbs on profits have been proposed.

Nebraska, N ew York (commercial and private passenger auto), North

199
Carolina and South Carolina have excess profit provisions. Nebraska

and N e w  Y o r k  report that the measures have effected "no change.

701
South Carolina sources said the effect was not k n o w n . -

Fe>* question the value of excess profits provisions. But they can 

be relied on only where there is adequate funding to investigate, 

^document and prosecute possible abuses.

VE E' • NC NK / D A TOTAL

A V A I L A B I L I T Y 0 0 2 2 4

AFFOR D A B I L I T Y 0 0 2 2 4

C

i
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2 1 .  I N C R E A S E D  D A T A  T O  I N S U R A N C E  D E P A R T M E N T S  

P U R P O S E :

T o  b e t t e r  u n d e r s t a n d  w h a t  i s  r e a l l y  h a p p e n i n g  i n  r e g a r d  t o  

i n s u r a n c e  p r o f i t s ,  p r e m i u m s ,  l o s s e s  e t c . ,  l e g i s l a t o r s  a n d  i n s u r a n c e  

c o m m i s s i o n e r s  h a v e  b e e n  a s k i n g  f o r  m o r e  d a t a  f r o m  i n s u r e r s .

BACKGROUND:

M a n y  i n s u r a n c e  l a w  c h a n g e s  i n  r e c e n t  y e a r s  h a v e  i n c l u d e d  a  p r o ­

v i s i o n  t h a t  c o m p a n i e s  f u r n i s h  s p e c i f i c  d a t a '  t o  S t a t e  I n s u r a n c e  

D e p a r t m e n t s .  T h e  l e g i s l a t i o n  s e l d o m ,  i f  e v e r ,  p r o v i d e s  f o r  a d d i t i o n a l  

p e r s o n n e l  a n d  c o m p u t e r  r e s o u r c e s  t o  h a n d l e  t h e  a d d i t i o n a l  d a t a .

W H A T  W O R K E D  A F T E R  A  W H I L E :

O r e g o n ' s  e x p e r i e n c e  p r o v i d e s  a n  e x a m p l e .  C l o s e d  c l a i m  d a t a ,  f i l e d

202
p u r s u a n t  t o  t h e  s t a t e ’ s  1 9 7 3  m e d i c a l  m a l p r a c t i c e  r e f o r m  l a w ,  r e m a i n e d

2 0 3
u n u s e d  u n t i l  t h e  S t a t e  M e d i c a l  A s s o c i a t i o n  r e f i n e d  t h e  d a t a .  N o w  t h e  

s o r t e d  a n d  r e f i n e d  d a t a  h a s  h e l p e d  t h e  D e p a r t m e n t  s p o t  a n d  r e v i e w  c l a i m  

a n d  l o s s  t r e n d s  a n d  e s t a b l i s h  a  c l i m a t e  w h e r e  m e d i c a l  m a l p r a c t i c e

2 0 4
l i a b i l i t y  i n s u r a n c e  i s  a v a i l a b l e  i n  t h e  p r i v a t e  v o l u n t a r y  m a r k e t .

T h e  O r e g o n  D e p a r t m e n t  r e p o r t s  t h a t  " t h e r e  i s  n o  a v a i l a b i l i t y  p r o b l e m "  i n

2 0 5
m e d i c a l  m a l p r a c t i c e  i n s u r a n c e  i n  O r e g o n .

2 0 6
S o u r c e s  i n  T e n n e s s e e  r e p o r t  t h a t  i t s  1 9 7 7  l a w  r e q u i r i n g  t h e

f i l i n g  o f  c l o s e d  c l a i m s  d a t a  t o  t h e  d e p a r t m e n t  w a s  e f f e c t i v e  i n  r e g a r d

2 0 7
m e d i c a l  m a l p r a c t i c e .

B u t  f a v o r a b l e  o p i n i o n s  i n  r e g a r d  t o  i n c r e a s e d  d a t a  a r e  n o t  

u n i v e r s a l .  M i c h i g a n  r e p o r t s  t h a t  i n f o r m a t i o n  f u r n i s h e d  t o  t h e  D e p a r t m e n t

_ « ; o _



c
2 1 .  I N C R E A S E D  D A T A  T O  I N S U R A N C E  D E P A R T M E N T S  

P U R P O S E :

T o  b e t t e r  u n d e r s t a n d  w h a t  i s  r e a l l y  h a p p e n i n g  i n  r e g a r d  t o  

i n s u r a n c e  p r o f i t s ,  p r e m i u m s ,  l o s s e s  e t c . ,  l e g i s l a t o r s  a n d  i n s u r a n c e  

c o m m i s s i o n e r s  h a v e  b e e n  a s k i n g  f o r  m o r e  d a t a  f r o m  i n s u r e r s .

B A C K G R O U N D :

M a n y  i n s u r a n c e  l a w  c h a n g e s  i n  r e c e n t  y e a r s  h a v e  i n c l u d e d  a  p r o ­

v i s i o n  t h a t  c o m p a n i e s  f u r n i s h  s p e c i f i c  d a t a - t o  S t a t e  I n s u r a n c e  

D e p a r t m e n t s .  T h e  l e g i s l a t i o n  s e l d o m ,  i f  e v e r ,  p r o v i d e s  f o r  a d d i t i o n a l  

p e r s o n n e l  a n d  c o m p u t e r  r e s o u r c e s  t o  h a n d l e  t h e  a d d i t i o n a l  d a t a .

W H A T  W O R K E D  A F T E R  A  W H I L E :

O r e g o n ' s  e x p e r i e n c e  p r o v i d e s  a n  e x a m p l e .  C l o s e d  c l a i m  d a t a ,  f i l e d

202
p u r s u a n t  t o  t h e  s t a t e ' s  1 9 7 5  m e d i c a l  m a l p r a c t i c e  r e f o r m  l a w ,  r e m a i n e d

2 0 3
u n u s e d  u n t i l  t h e  S t a t e  M e d i c a l  A s s o c i a t i o n  r e f i n e d  t h e  d a t a .  N o w  t h e  

s o r t e d  a n d  r e f i n e d  d a t a  h a s  h e l p e d  t h e  D e p a r t m e n t  s p o t  a n d  r e v i e w  c l a i m  

a n d  l o s s  t r e n d s  a n d  e s t a b l i s h  a  c l i m a t e  w h e r e  m e d i c a l  m a l p r a c t i c e

2 0 4
l i a b i l i t y  i n s u r a n c e  i s  a v a i l a b l e  i n  t h e  p r i v a t e  v o l u n t a r y  m a r k e t .

T h e  O r e g o n  D e p a r t m e n t  r e p o r t s  t h a t  " t h e r e  i s  n o  a v a i l a b i l i t y  p r o b l e m "  i n

2 0 5
m e d i c a l  m a l p r a c t i c e  i n s u r a n c e  i n  O r e g o n .

2 0 6
S o u r c e s  i n  T e n n e s s e e  r e p o r t  t h a t  i t s  1 9 7 7  l a w  r e q u i r i n g  t h e

f i l i n g  o f  c l o s e d  c l a i m s  d a t a  t o  t h e  d e p a r t m e n t  w a s  e f f e c t i v e  i n  r e g a r d

2 0 7
t o  m e d i c a l  m a l p r a c t i c e .

B u t  f a v o r a b l e  o p i n i o n s  i n  r e g a r d  t o  i n c r e a s e d  d a t a  a r e  n o t  

u n i v e r s a l .  M i c h i g a n  r e p o r t s  t h a t  i n f o r m a t i o n  f u r n i s h e d  t o  t h e  D e p a r t m e n t
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In regard to medical malpractice, government and commercial liability 

yielded "no change.

SUB-SUMMARY:

Quality data like that produced from closed claim studies can help 

enhance availability. The key is having che staff and equipment to

refine and apply the needed information.

VE E NC NK / D A TOTAL

AVAILABILITY 0 3 5 2 10

AFFORDABILITY 0 3 5 2 10

CONCLUSION ON REGULATION:

"Open" rating has enabled the market to recover faster and respond 

to its environment, with price m o v i n g  up or down —  as experience has 

shown all too clearly. But prior approval has not kept rates down for 

long. It remains to be seen w h e t h e r  flex rating will offer the best —  

or worst —  of both worlds. Both excess profits laws and measures 

requiring increased data can help if legislators provide regulators with 

the resources for implementation.

VE E NC NK / D A  CP TOTAL

AVAILA B I L I T Y  7 6 17 26 4 60

AFFORDABILITY 5 8 18 25 4 60

176. Telephone interview with George Dale, Commissioner of Insurance, 

State of Mississippi, July 1986.
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ADMINISTRATIVE ACTION

I n  C h e  c r i s i s  o f  1 9 8 5 - 8 6 ,  s e v e r a l  C o m m i s s i o n e r s  w e r e  a b l e  t o  e f f e c t  

s i g n i f i c a n t  r e l i e f  i n  s o m e  l i n e s  o f  i n s u r a n c e  —  e s p e c i a l l y  w h e n  t h e  

l e g i s l a t u r e  h a d  a l r e a d y  g i v e n  t h e m  t h e  p o w e r s  t h e y  n e e d  t o  b r i n g  a b o u t  

i n d u s t r y  c o o p e r a t i o n .

2 2 :  M A R K E T  A S S I S T A N C E  P R O G R A M S * *

T o  e s t a b l i s h  a n  a d d i t i o n a l ,  m e d i u m  o f  c o m m u n i c a t i o n  b e t w e e n  b u y e r s  

a n d  s e l l e r s  o f  i n s u r a n c e  i n  a  t i g h t  m a r k e t ,  I n s u r a n c e  C o m m i s s i o n e r s ,  

a c t i n g  a s  m o t i v a t o r s ,  h a v e  e s t a b l i s h e d  s o  c a l l e d  M a r k e t  A s s i s t a n c e  

P r o g r a m s  ( M A P s ) .

B A C K G R O U N D :

D u r i n g  t h e  c r i s i s  o f  1 9 8 5 - 1 9 8 6 ,  M a r k e t  A s s i s t a n c e  P r o g r a m s  h a v e

p r o v e d  t h e m s e l v e s  a n  e f f e c t i v e  c a t a l y s t  t o  a v a i l a b i l i t y  i n  s o m e  l i n e s  o f

l i a b i l i t y  i n s u r a n c e .

W h e r e  M A P  p r o g r a m s  h a v e  b e e n  m o s t  e f f e c t i v e ,  n o t a b l y  i n  N e w

H a m p s h i r e  a n d  N o r t h  C a r o l i n a ,  t h e  l e g i s l a t u r e  h a d  a l r e a d y  p a s s e d

2 0 9
" s t a n d - b y  J U A "  l e g i s l a t i o n ,  m e a n i n g  t h a t  t h e  c o m m i s s i o n e r  c o u l d  

m a n d a t e  t h e  e s t a b l i s h m e n t  o f  a  J U A  t o  w r i t e  i n s u r a n c e  i n  a  t r o u b l e d



With over 90 per cenc of che applications received actually placed, 

New Hampshire Commissioner Bergeron sees che evencual phasing out of che 

MAP, with che risks it covers —  municipal, day care, and liquor liabil-

*7 j r\
itv placement going back to the normal market or self-insurance.

North Carolina Commissioner James E. Long reports an equally high 

percentage of placement of risks handled through his Department's MAP

D 211Program.

Several respondent states were divided on w h e ther the MAPS were 

e f f e c t i v e .

As with other areas of inquiry,••'several states declined to offer 

answers regarding the effectiveness of their MAP programs.

OTHER A D M I N I STRATIVE ACTIONS:

In Oregon, Commissioner Josephine M. Driscoll used administrative 

powers, as noted earlier in this report, to ban cancellations in 

commercial insurance and to initiate flex rating.

SUB-SUMMARY

There is little question that a MAP can be effective in making 

insurance available, especially w h e n  the C o mmissioner has a JUA among 

his persuasive assets. One caution: different MAPs have addressed 

different lines of insurance in different states. It is also fair to say 

they have been successful in lines wh e r e  at least part of the problem 

was not related to reality but only perception, as has been the case 

with day-care. No one is beating the drums for proposed MAPs for such 

real



lingering a v a i l a b i l i t y  and affordability problems such as hazardous 

waste, medical malpractice, asbestos removal liability.

2 0 8 .  N . C . I . C .  5 8 - 4 5 0 0 - 4 6 0 .

2 0 9 .  R e m a r k s  b y  L o u i s  E .  B e r g e r o n ,  C O I L  S e m i n a r ,  n o t e  1 ,  s u p r a

2 1 0 .  R e m a r k s  b y  J a m e s  E .  L o n g ,  I n s u r a n c e  C o m m i s s i o n e r ,  S t a t e  o f  N o r t h

C a r o l i n a ,  C O I L  S e m i n a r  n o t e  1 ,  s u p r a .

* *  T h e  s u r v e y  r e s p o n s e s  f o r  M A P s  a r e  n o t  i n c l u d e d  i n  a n y  a b o v e

t a b u l a t i o n s .  M a p  e x p e r i e n c e  i s  s t i l l  v e r y  n e w ,  w h i l e  s o m e  M A P s  

m a y  b e  p h a s e d  o u t  a s  t h e  n e e d  b e c o m e s  l e s s  a c u t e .

H o w e v e r ,  t h e r e  i s  l i t t l e  d o u b t  t h a t  s t a n d b y  J U A  l a w ,  n o t  i n c l u d e d  

i n  t h e  Q u e s t i o n n a i r e  p r o v i d e s  C o m m i s s i o n e r  w i t h  f o r m i d a b l e  

l e v e r a g e  i n  e n c o u r a g i n g  i n s u r e r s  t o  c o o p e r a t e  w i t h  M A P  p r o g r a m s .

A l s o  w o r t h  n o t i n g  i s  t h e  f a c t  t h a t  f r o m  e a r l y  i n d i c a t i o n s ,  i t  i s  

a p p a r e n t  t h a t  M A P s  h a v e  b e e n  e f f e c t i v e  i n  l i n e s  o f  i n s u r a n c e  

a f f e c t i n g  s m a l l e r  b u s i n e s s e s  a n d  i n s t i t u t i o n s  s u c h  a s  d r a m  s h o p  a n d  

d a y  c a r e  l i a b i l i t y  a s  d i s t i n c t  f r o m  l a r g e r  l o n g  t a l e  a n d  " o p e n  

e n d e d "  r i s k s  l i k e  h a z a r d o u s  w a s t e  l i a b i l i t y .
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T he A sso c ia tio n  o f  Trial Law yers o f 
A m erica  w a s  fo u n d e d  a s  th e  Na­
tional A s s o c ia t io n  o f  C la im a n ts ' 
C o m p e n s a tio n  A tto rn e y s  in 1 9 4 5 . 
T he o b je c t iv e s  a n d  g o a ls  o f  th e  A s­
so c ia tio n  a r e  to  u p h o ld  a n d  d e fe n d  
th e  p rin c ip le s  of th e  C onstitu tion  of 
th e  U n ited  S ta te s :  to  a d v a n c e  th e  
s c ie n c e  o f  lu n sp ru d e n c e ;  to  tra in  in 
all Fields a n d  p h a s e s  o f  a d v o c ac y : 
to  p ro m o te  t h e  a d m in is tra tio n  o f 
ju s tic e  fo r  t h e  p u b lic  g o o d : to  u p ­
h o ld  t h e  h o n o r  a n d  d ig n ity  o f  th e  
p ro fe ss io n  o f  law; a n d  e spec ia lly  to  
a d v a n c e  t h e  c a u s e  o f  t h o s e  w h o  
a re  d a m a g e d  in p e rs o n  o r  p ro p er-  
ty an d  w h o  m u s t  s e e k  re d re s s  th e re ­
for: to  e n c o u r a g e  m u tu a l s u p p o r t  
a n d  c o o p e ra t io n  a m o n g  m e m b e rs  
o f  th e  b a r :  a n d  to  u p h o ld  a n d  im ­
p ro v e  th e  a d v e rs a ry  s y s te m  a n d  
trial b y  ju ry .

V oting  m e m b e rs h ip  in th o  A s­
so c ia tio n  is  o p e n  only to  th o s e  w ho 
r e p re s e n t  p la in tiffs  in civil tria ls  a n d  
d e fe n d a n ts  in crim inal trials. Voting 
m e m b e rs  m u s t  b e  " c o m m itted  a n d  
d e v o te d  to  t h e  c o n c e p t  o f a  fair 
tnal, th e  a d v e rs a ry  s y s te m , a n d  a 
ju s t  r e s u l t  fo r  t h e  in ju red , th e  a c ­
c u s e d . a n d  t h o s e  w h o s e  r ig h ts  a re  
jeo p a rd iz e d ."

Justice is the end ol 
government. It Is the 
end of civil society. It 
ever has been, and 
ever will be pursued, 
until it be obtained, or 
until liberty be lost in 

the pursuit.
J a m «  Madison 

The Federalist No. 51 (1788)

T h e  I n s u r a n c e  
I ndus t ry  H ides i n  
a  F o g  of Statistics
In  1 9 8 5 ,  i n s u r e r s '  . e t  i n c o m e ,  a c ­
c o r d i n g  t o  t h e  U r  . e d  S t a t e s  G e n e r ­
a l  A c c o u n t i n g  0  f ic e . s o a r e d  t o  a n  
a s t o n i s h i n g  $ 1 9  b illio n . T h is  w a s  
d u r in g  t h e  p e r io d  w h e n  t h e  in d u s tr y  
w a s  b e m o a n i n g  t h e  " f a c t "  t h a t  i t  
w a s  s u f f e r i n g  r e c o r d  l o s s e s .

I n s u r e r s  p u t  m o n e y  in to  a  l o s s  r e ­
s e r v e  n o t  o n ly  t o  p a y  c la i m s  f i le d  
t h a t  m a y  n e v e r  b e  p a id  b u t  a l s o  t o  
p a y  c l a i m s  t h a t  might b e  f ile d — a n d  
d e d u c t  t h e  l o s s  r e s e r v e s ,  w h ic h  a r e  
a v a i l a b l e  for i n v e s t m e n t ,  a s  a  b u s i ­
n e s s  e x p e n s e .  T h e n ,  t h e  i n s u r e r s  
a r e  a l l o w e d  t o  c la im — a s  in d iv id u a l  
i n v e s t o r s  c a n n o t  d o — t h a t  t h e  m o n ­
e y  t h e y  m a k e  o n  i n v e s t m e n t s  i s  n o t  
r e a l ly  i n c o m e .

The details are on 
pages 8 and 9.

Juries H e lp  M a k e  Life 
Safer for A l l  of Us
D o c t o r s  d o n ' t  d i s c ip l in e  t h e i r  c o l ­
l e a g u e s  w h o  d o  h a r m  t o  p a t i e n t s ,  
m a n u f a c t u r e r s  s a c r i f i c e  s a f e t y  t o  
p r o f i t ,  e m p l o y e r s  h i r e  p e o p le  w h o  
a r e  a  m e n a c e  t o  t h e  p u b l ic — a n d  ju ­
r i e s  t e l l  a ll o f  t h e m  t h a t  t h i s  j u s t  
w o n ' t  d o .

J u r o r s ,  s e e k i n g  n o t h in g  f o r  t h e m ­
s e l v e s .  s e e k  o n ly  t o  e n s u r e  t h a t  all 
c i t i z e n s  a r e  t r e a t e d  fa ir ly  a n d  t h a t  
w r o n g d o e r s  a r e  h e ld  t o  a c c o u n t .

T h e  ju r y  h a s  b e e n  r ig h t ly  c a l l e d  
t h e  c o n s c i e n c e  o f  t h e  c o m m u n i ty .  
J u r o r s  e n s u r e  t h a t  c o m m u n i ty  s t a n ­
d a r d s  o f  j u s t i c e  a r e  m a in t a in e d .

The storv begins on 
pages 10 and 11.

The  Jury Speaks for 
i the A m e r i c a n  Peop le
: J u r i e s  e m b r a c e  c o m m u n i ty  v a lu e s .  

• g iv e  o r d in ’ . c i t i z e n s  a  v i ta l  r o le  in  
t g o v e r n m e n t ,  a n d  a p p ly  t h e i r  c o lle c ­

t iv e  w is d o m  t o  t h e  f a i r  r e s o lu t io n  o f  
h a r d  c a s e s .  T h e y  d o  a  g o o d  jo b . to o . 
A s t u d y  b y  t h e  I n s t i t u t e  o f  Civil J u s ­
t i c e  o f  t h e  R a n d  C o r p o r a t io n  s a y s ,  
" O u r  r e s e a r c h  s h e w s  t h a t  ju r ie s  a r e  
u s u a l ly  s e n s i b l e  a n d  t h a t  t h e i r  d e c i ­
s io n s  h a v e  b e e n  r e m a r k a b l y  s ta b l e  
o v e r  2 0  y e a r s . "  T h e  ju ry , s a y s  C h ie f  
J u s t i c e  R e h n q u i s t .  " r e p r e s e n t s  t h e  
l a y m e n 's  c o m m o n  s e n s e . "

You’ll And the facts 
on pages 4 and 5.

Equal a nd exact 
justice to all men, 
of whatever state 

or persuasion, religious 
or political.
Thornes Jefferson  

First Ineugurel A ddress, M erch 4,1801

Court F i l ings 
K e e p  Pace  W i th  
Popu l a t io n  Growth
T h e  N a t io n a l  C e n t e r  t o r  S t a t e  
C o u r t s  in  a  r e c e n t  s t u d y  f o u n d  " n o  
e v id e n c e  t o  s u p p o r t  t h e  e x i s t e n c e  
o f  a  n a t io n a l  'l i t ig a t io n  e x p lo s io n ' in 
s t a t e  c o u r t s . "  T h e  N a t io n a l  A s s o c i ­
a t i o n  o f  A t t o r n e y s  G e n e r a l  r e p o r t s .  
" T h e  f a c t s  d o  n o t  b e a r  o u t  t h e  a lle ­
g a t i o n s  o f  a n  'e x p lo s i o n ' in  lit ig a ­
t io n ."  R e s e a r c h e r s  a t  t h e  U n iv e rs ity  
o f  W is c o n s in  p o i n t  o u t  t h a t  A m e ri­
c a n s  d o  n o t  l i t ig a t e  a n y  m o r e  t h a n  
p e o p le  in  E n g la n d  o r  D e n m a rk  o r  
N e w  Z e a la n d — a n d  t h e y  s u e  e v e n  
l e s s  o f te n  t h a n  Y u g o s la v ia n s .  A m e r­
i c a n s  g o  t o  c o u r t  w h e n  th e y  n e e d  
t o ,  b e c a u s e  t h e y  b e l i e v e  in  t h e  
s y s t e m .

There are more lacts 
on pages 6 and 7.

Manu fa c tu re rs  Listen 
W h e n  Juries Speak 
Ou t  o n  Safety
H u m id if ie r s  d o n ' t  s c a ld  c h ild re n  a n y  
m o r e ,  d r a in - c le a n e r  c a n s  d o n 't  b lo w  
o u t  p e o p l e 's  e y e s  a n y  m o r e ,  t r a c ­
t o r s  d o n ' t  g e y s e r  b u r n in g  g a s  o n t o  
f a r m e r s  a n y  m o r e ,  a n d  c h i ld r e n 's  
c lo t h e s  d o n ' t  c a t c h  f ire  t h e  w a y  t h e y  
u s e d  to .  E a c h  t im e ,  a  ju ry  s p o k e —  
a n d  e a c h  t im e  a  m a n u f a c tu r e r  g o t  
t h e  m e s s a g e .

Oil c o m p a n i e s  h a v e  h e a r d ,  to o :  oil 
sp il ls  a r e  d o w n  d ra m a tic a lly ,  a n d  t h e  
t h e o r y  is  t h a t  d a m a g e  a w a r d s  f o r  
t h e  h a r m  d o n e  t o  t h e  e n v i r o n m e n t  
h a v e  m a d e  t h e  c o m p a n i e s  m o r e  
c a r e f u l ,  i s  t h i s  b a d ?

Pages 12 and 13 vrill 
help you decide.

I n s u r a n c e  Reform 
Leg is la t i on  W ou ld  
Im p r o v e  the System
L o n g  a g o .  a  l o n e  p e r s o n  h u r t  b y  a  
c o r p o r a t i o n  c o u ld  d o  n o th in g  b u t  
l ic k  h i s  w o u n d s — a n d  t h e  c o r p o r a ­
t i o n s  l ik e d  i t  t h a t  w a y .  S o  d id  t h e i r  
i n s u r e r s .  T h e y  lik e  t o  k e e p  t h e  m o n ­
e y  t h e y  t a k e  in .

N o w  a  D a v id  w h o 's  w r o n g e d  c a n  
t a k e  o n  a  G o l ia th  w i th  s o m e  h o p e  o f  
w in n in g — a n d  t h e  c o r p o r a t i o n s  a n d  
t h e i r  i n s u r e r s  d o n ' t  l ik e  it  a  b i t  
T h e y 'r e  f ig h t in g  b a c k ,  b y  fa ir  m e a n s  
a n d  t o o  o f t e n  f o u l .  A n d  u n l ik e  o t h ­
e r  t r a d e s ,  i n s u r e r s  a r e n ' t  r e g u l a t e d  
b y  f e d e r a l  a n t i t r u s t  l a w s .  T h e y  c a n  
g a n g  u p  o n  c o n s u m e r s  w i th o u t  
f e a r .  M a y b e  t h e r e  o u g h t  t o  b e  a  la w  
a g a i n s t  it.
Some arguments are lound 

on pages 14 and 15.

The  Press Has 
C o m m e n t e d  o n  
the I n su ran ce  Crisis

Read all about it on 
page 16.



T H E  J U R Y  S P E A K S  F O R  

T H E  A M E R I C A N  P E O P L E

W ou ld  Y ou  Pay This Price For 
A  Ticket To The  "Lottery"?

Anti-Jury F u n  
w i t h  Numbe rs
T h e  i n s u r a n c e  in d u s t r y  a n d  t h e  J u s ­
t i c e  D e p a r tm e n t  h a v e  r e l i e d  h e a v i ­
ly  in  t h e i r  a t t a c k  o n  t h e  la w  o n  
r e p o r t s  p r o d u c e d  b y  J u r y  V e r d ic t  
R “ s e a r c h ,  In c .  (JV R). U n f o r tu n a te ly ,  
a c c o r d i n g  t o  P h ilip  J .  H e r m a n n ,  
c h a i r m a n  o f  t h e  b o a r d  a n d  f o u n d e r  
o f  JV R , h i s  c o m p a n y 's  w o r k  d o e s  
n o t  s u p p o r t  t h a t  r e l i a n c e .  'A  n u m ­
b e r  o f  h ig h ly  p u b l ic iz e d  n e w s  a r t i ­
c l e s  q u o t in g  o u r  s t a t i s t i c s  h a v e  
g r o s s ly  m i s s t a t e d  t h e m ,"  l ie  s a i d  in  
t e s t im o n y  b e f o r e  t h e  S u b c o m m i t ­
t e e  o n  E c o n o m ic  S ta b il iz a tio n  o f  t h e  
H o u s e  C o m m i t t e e  o n  B a n k in g ,  F i­
n a n c e ,  a n d  U r b a n  A ffa irs .

" J V R ,"  h e  w e n t  o n .  " h a s  n e i t h e r  
a s s e r t e d  n o r  p u b l i s h e d  a n y  c o n c l u ­
s io n s  t h a t  t h e  a v e r a g e  s iz e  o f  ju ry  
v e r d i c t s  h a s  r e c e n t ly  s k y r o c k e t e d ."  
H is c o n c lu s io n s  a r e  t h a t  v e r d i c ts  fo r  
t h e  p la in t if f  h a v e  i n c r e a s e d  a t  a n  
a v e r a g e  r a t e  o f  1 5 .2 3 %  o v e r  t h e  
p a s t  1 0  y e a r s ,  a n d  t h a t  t h e  l a r g e s t  
i n c r e a s e s  in  v e r d i c t s  c o in c id e d  w ith  
t h e  h i g h e s t  i n c r e a s e s  in  t h e  C o n ­
s u m e r  P r ic e  I n d e x  a n d  w ith  s tu d i e s  
b y  t h e  U .S . H e a l th  C a r e  F in a n c in g  
A d m in is tra t io n  o f  t h e  a v e r a g e  a n n u ­
a l  g r o w th  r a t e  f o r  h e a l t h  c a r e  b e ­
tw e e n  1 9 7 8  a n d  1 9 8 4 .

M r. H e r m a n n  e m p h a s i z e d  t h a t  
JV R  r e p o r t s  d o  n o t  c o v e r  v e r d i c t s  
fo r  t h e  d e f e n s e ,  w h ic h  w o u ld ,  o f  
c o u r s e ,  m e a n  z e r o  f o r  t h e  p la in t if f .  
In  m e d ic a l  m a l p r a c t i c e  c a s e s  t h a t  
g o  t o  t r ia l,  f o r  e x a m p le ,  p la in t if f s  r e ­
c o v e r  in  f a r  l e s s  t h a n  l ia lf  t h e  c a s e s .

A s  f o r  m illio n -d o lla r  v e r d i c t s ,  h e  
to ld  t h e  s u b c o m m i t t e e ,  " T h e  in ­
c r e a s e  in  t h e  n u m b e r  o f  m illio n -

Thci C h i e f  Justice 
a n d  Tr ia l  b y  Jury
C h ie f  J u s t i c e  W illia m  R e h n q u i s t  
h a s  s p o k e n  t o  t h e  i m p o r t a n c e  o f  
t h e  ju ry  s y s t e m .  In  a  1 9 7 9  c a s e  
h e  s a id ,  " T h e  f o u n d e r s  o f  o u r  N a ­
t io n  c o n s i d e r e d  t h e  r ig h t  o f  t r i a l  
b y  ju ry  in  c iv il c a s e s  a n  i m p o r t a n t  
b u lw a r k  a g a i n s t  t y r a n n y  a n d  c o r ­
r u p t i o n ,  a  s a f e g u a r d  t o o  p r e c i o u s  
t o  b e  l e f t  t o  t h e  s o v e r e i g n ,  o r ,  i t  
m ig h t  b e  a d d e d ,  t o  t h e  j u d ic i a r y ."

d o l la r  v e r d i c t s  m a y  b e  t h e  r e s u l t  o f  
t h e  in f la t io n  f a c t o r  a n d  n o t  n e c e s ­
s a r i ly  b e c a u s e  j u r o r s  h a v e  s im p ly  
d e c i d e d  t o  a w a r d  l a r g e r  a m o u n t s ."

JV R  s t a t i s t i c s ,  M r. H e r m a n n  s a id ,  
a r e  b a s e d  o n  w h a t  t h e  j u r ie s  s a y  t h e  
a w a r d s  s h .- u ld  b e — n o t  o n  w t ia t  t h e  
p la in t i f f s  r e c e i v e  a f t e r  a p p e a l ,  s e t ­
t l e m e n t .  o r  r e m i t t i t u r .

M r. H e r m a n n  h a d  c r i t ic i s m s  o f  in­
s u r a n c e  c o m p a n i e s  t h a t  w e n t  b e ­
y o n d  t h e i r  m i s u s e  o f  JV R  s t a t i s t i c s .  
" T h e  n u m b e r  o f  i n s u r a n t  i c o m p a ­
n i e s , "  h e  s t a t e d ,  " t h a t  e x p e n d  o n  
t h e  p a r t i a l ly  e d u c a t e d  g u e s s  in  
e v a lu a t in g  t h e i r  c la im s  is  s ta r t l in g ."

O n e  unusually large 
verdict can skew the 

numbers. The JVR statis­
tics took in the first Pinto 
verdict— more than $127 
million— in 1978, but it 
was later reduced to 

$6.7 million.
Consumer Deports,

A u g u s t  1 9 8 6

O f  j u r i e s ,  o n  t h e  o t h e r  h a n d ,  h e  
s a id ,  "I m u s t  c o n f e s s  t h a t  I h a v e  
b e e n  i m p r e s s e d ,  w ith  f e w  e x c e p ­
t io n s ,  b y  t h e  a b il i ty  o f  t n e  j u r i e s  t o  
r e s o lv e  p e r s o n a l  in ju ry  d i s p u t e s  in  a  
fair a n d  e v e n h a n d e d  m a n n e r .  J u r i e s  
r e f l e c t  t h e  c o m m u n i ty 's  p r e v a i l in g  
s o c ia l  a n d  c u l tu r a l  c o n c e r n s  a n d  
s t a n d a r d s  in  t h e i r  a p p l ic a t io n  o f  t h e  
la w  t o  t h e  c i r c u m s t a n c e s  o f  e a c h  
l i t ig a n t  in  e a c h  in d iv id u a l  c a s e . "

" T r ia l  b y  a  j u ry  o f  l a y m e n  r a t h e r  
t h a n  b y  t h e  s o v e r e i g n 's  j u d g e s , "  
h e  s a id  f u r th e r ,  " w a s  i m p o r ta n t  t o  
t h e  f o u n d e r s  b e c a u s e  j u r i e s  
r e p r e s e n t  t h e  l a y m e n 's  c o m m o n  
s e n s e ,  t h e  'p a s s i o n a l  e l e m e n t s  in  
o u r  n a t u r e , '  a n d  t h u s  k e e p  t h e  a d ­
m i n i s t r a t i o n  o f  la w  in  a c c o r d  w i th  
t h e  w i s h e s  a n d  f e e l in g s  o f  t h e  
c o m m u n i ty . "

O f  1 , 6 4 2  m il lio n -d o lla r  v e r d i c t s  b e ­
t w e e n  1 9 6 2  a n d  1 9 8 5 :

P e rm a n e n t  p a ra ly s is  3 6 2
P e rm a n e n t  b ra in  d a m a g e  3 3 8  
W rongfu l d e a th  3 6 2
A m p u ta tio n s  161

1 ,2 2 3

C o o l  a n a ly s i s  i s  d i s c r e d i t i n g  la s t  
y e a r ' s  h o r r o r  s t o r i e s  a b o u t  a n  e p i ­
d e m i c  o f  m u lt im il lio n -d o lla r  ju ry  
a w a r d s  f o r  r e la t iv e ly  l i t t le  c a u s e .  In  
a  s a m p l e  o f  3 5 9  c a s e s  in  t h e  
1 9 8 2 - 1 9 8 5  p e r io d ,  m o s t ly  in v o lv in g  
p r o d u c t  l iab ility , p u n i t iv e  d a m a g e s  
w e r e  " in s ig n if ic a n t ."  a c c o r d i n g  t o  a  
s t u d y  p u b l i s h e d  b y  t h e  A m e r ic a n  
E n te r p r i s e  I n s t i tu te .  " T h e  civil l i t ig a ­
t io n  s y s t e m  is  s t a b l e . "  s a y s  M a rk  
P e t e r s o n  o f  t h e  R a n d  I n s t i t u t e  fo r  
C ivil J u s t i c e .

•The Crois H Ove<—But Insirance 
W* Never Be the Syne * Business Week. May 25. 1987

It i s  i m p o r t a n t  t o  r e c o g n i z e  t h a f i i i o  
c o s t s  o f  in ju ry  a n d  i l l n e s s  a r e  n o t  
c r e a t e d  b y  s c ie n t if ic  k n o w le d g e  b u t  
a r e  r e v e a l e d  b y  it. T h e s e  c o s t s  a l ­
w a y s  e x i s t e d ;  t h e y  s im p ly  w e r e  h id ­
d e n  b y  i g n o r a n c e .

Cooper. "T in x s  n  liaCAty Awarm 1986

T h e  m o s t  t r o u b l in g  a s p e c t  o f  t h e  
c u r r e n t  d e b a t e  is  t h e  w a y  a ll r e s p e c t  
f o r  t h e  s y s t e m — a n d  e s p e c i a l l y  fo r  
j u r i e s — s e e m s  t o  h a v e  e v a p o ­
r a t e d  in  f a v o r  o f  f in d in g  w a y s  t o  in ­
t e r v e n e  o n  b e h a l f  o f  d e f e n d a n t s  
a n d  t h e i r  i n s u r a n c e  c o m p a n i e s ,  a s  
if t h e r e ' s  a  ly n c h  m o b  o u t  t o  g e t  
t h e m .

A s  r e p o r t e r s  w h o  o f t e n  s tu d y  ju ry  
d e l i b e r a t io n s ,  w e  f in d  t h e  j u r y  p r o c ­
e s s  m o r e  o f t e n  t h a n  n o t  t o  b e  a n  
a w e - in s p i r in g ,  d o w n r i g h t  t h r o a t -  
l u m p in g  t e s t im o n y  t o  t h e  c o m m o n  
m a n 's  d e v o t i o n  t o  t h e  v a lu e  o f  law  
in  a  d e m o c r a c y .  M o s t  i u r i e s  w e 'v e  
s tu d i e d  a c t  n o t  in fa llib ly  b u t  r a ­
t io n a lly . American Ljwyrr. May 1956

N o t  s u rp r i s in g ly ,  a  ju ry  o f  p e e r s  
t e n d s  t o  i n c r e a s e  a w a r d s  o v e r  t im e  
b y  n o  m o r e  t h a n  t h e  r i s e  in  m e d ic a l  
c o s t s ,  g e n e r a l  in f la tio n ,  a n d  t h e  v a l­
u e  o f  l o s t  w o r k .  R e c e n t  c h a n g e s  in 
a v e r a g e  ju ry  a w a r d s  a n d  n u m b e r s  
o f  l a w s u i t s  f i le d  m ir ro r  i n c r e a s e s  in 
a v e r a g e  w a g e s ,  m e d i c a l  c o s t s ,  
l ife  e x p e c t a n c y ,  a n d  p o p u la t i o n  
g r o w th .

Cocoer. "Trend* n  luc**y Award*.- 1944
4



Wha t  Juries C a n  Do

W h y  The re  A re  More  
M i l l ion-Do l la r  Suits
T h e  m il l io n -d o lla r  v e r d i c t  Is s ti ll  a  
f r e a k  o c c u r r e n c e ,  b u t  i t  I s  t r u e  t h a t  
t h e r e  a r e  m o r e  o f  t h e m  t h e s e  d a y s .  
H e r e  a r e  s o m e  o f  t h e  r e a s o n s  w h y :

•  In f la tio n :  In  t h e  p a s t  2 0  y e a r s ,  
t h e  a m o u n t  a  d o l la r  w ill b u y  h a s  
d r o p p e d  b y  a b o u t  tw o - th i rd s :  i t  
t a k e s  $ 3  n o w  t o  b u y  w h a t  $  1 w o u ld  
b u y  in  1 9 6 5 .

•  E a r n in g  P o w e r  T h e  a v e r a g e  
A m e r ic a n  c a n  n o w  e a r n  3 0 %  m o r e  
a  y e a r  t h a n  h e  w a s  a b l e  t o  e a r n  2 0  
y e a r s  a g o .

•  L ife  E x p e c t a n c y :  P e o p l e  n o w  
liv e  l o n g e r  t h a n  p e o p l e  u s e d  t o  2 0  
o r  e v e n  1 0  y e a r s  a g o .

•  I n c r e a s e d  M e d ic a l  C o s t s :  In  
t h e  p a s t  t e n  y e a r s  t h e  c o s t  o f  h o s p i ­
t a l  c a r e  a l o n e  h a s  i n c r e a s e d  5 6 %  
f a s t e r  t h a n  t h e  C o n s u m e r  P r ic e  In ­
d e x  h a s .

-  - •  M e d ic a l  B r e a k th r o u g h s :  P e o ­
p l e  w ith  c a t a s t r o p h i c  in ju r ie s  c a n  
n o w  b e  s a v e d ,  a n d  s o m e t i m e s  e v e n  
p a r t ia l ly  r e h a b i l i t a t e d ,  b u t  t h e  t e c h ­
n o lo g ic a l  c o s t s  o f  h e lp i n g  t h e m  t o  
a  v ia b le  l ife  a r e  h ig h .

The Insurance Cns& Rcoi Solutions ter Real Problems—A Consumer Perspective, p. 14

I n s u r a n c e  C l a i m s  H a v e  N o t  I n c r e a s e d  " S  

r A s  M u c h  A s  M e d i c a l  E x p e n s e s

7?; A lth o u g h  t h e  a m o u n ts  p a id  o u t  fo r  in s u r a n c e  c la im s  •'
' K In c re a s e d , th e y  h e ld  s te a d y  a s  a  p e rc e n ta g e  o f  th e  g r o s s  
^ n a t i o n a l  p ro d u c t ,  a n d  t h e y  c e rta in ly  i* d  n o t  i n c r e a s e  a s  » o g y  '
c im u c h  a s  m ed ic a l c o s t s .

Ha v e  Juries 
Run  Wild?
T h a t  w a s  t h e  q u e s t i o n  t h e  C o n ­
s u m e r  F e d e r a t i o n  o f  A m e r i c a  
(CFA) a s k e d  i ts e lf .  I t w a s  a n s w e r e d  
in  a  C FA  s t u d y  o f  " T r e n d s  in  L iabil­
i ty  A w a rd s "  d i r e c t e d  b y  D r. M a rk  
C o o p e r a n d  r e l e a s e d  in  M a y  1 9 8 6 .  
T h e  a n s w e r  s u m m a r i z e d :

F a r f ro m  ru n n in g  wild, ju rie s  
h a v e  a d ju s te d  th e ir  a w a rd s  t o  re ­
fle c t th e  b a s ic  so c ia l  a n d  e c o ­
n o m ic  c h a n g e s  t h a t  h a v e  ta k e n  
p la c e  in  t h e  p a s t  d e c a d e .  T hey  
a re  m ak in g  a w a rd s  t o  th e ir  p e e rs  
th a t  a re  c o n s is te n t  w ith  th e  in­
c re a s in g  e c o n o m ic  o u tp u t  o f  s o ­
c ie ty  a n d  th e  v a lu e  p la c e d  o n  life.

D r. C o o p e r  p o i n t s  o u t  f u r t h e r  in 
t h e  s e c t i o n  " H o w  J u r i e s  S h o u ld  
B e h a v e '  t h a t  ' j u r i e s  c a n  b e  e x ­
p e c t e d  t o  d e c id e  t h e  m a g n i t u d e  o f  
a w a r d s  a c c o r d i n g  t o  t h e i r  e x ­
p e r i e n c e  w i th  in f la t io n  a n d  th e i r  
k n o w le d g e  t h a t  i n c o m e  a n d  p r o ­
d u c tiv i ty  g r o w  o v e r  t im e  a n d  t h a t

m e d i c a l  c o s t s  h a v e  i n c r e a s e d  
s h a r p l y  in  r e c e n t  d e c a d e s .  T h e  
n u m b e r  o f  c a s e s  b r o u g h t  c a n  b e  
e x p e c t e d  t o  r e f l e c t  t h e  n u m b e r  o f  
p e o p le  in  s o c ie ty  a n d  t h e . . .  r is k s  
t o  w h ic h  th e y  a r e  e x p o s e d . "

T h e  s t u d y  s h o w s  t h a t  b e tw e e n  
1 9 7 5  a n d  1 9 8 4  r e a l  i n c o m e  in ­
c r e a s e d  1 7 % , l i f e e x p e c t a n c y 3 % ,  
a n d  e ld e r ly  i n c o m e  1 0 %  c o m ­
p a r e d  t o  a v e r a g e  i n c o m e .  A s  a  r e ­
s u l t  t h e r e  is  a n  e x p e c t e d  i n c r e a s e  
in  l i f e t im e  in c o m e  after innation o f  
2 5 %  t o  3 0 % .  A t t h e  s a m e  t im e ,  
h e a l t h  c a r e  c o s t s  i n c r e a s e d  b y  
2 3 %  m o r e  t h a n  in f la t io n ,  a n d  
h o s p i t a l  c o s t s  i n c r e a s e d  a lm o s t  
5 6 %  m o r e  t h a n  in f la t io n ,  a n d  
t h e s e  f a c t o r s  m u s t  b e  c o n s id e r e d  
in  r e d r e s s i n g  w r o n g s  t h a t  r e q u i r e  
e x t e n s i v e  m e d ic a l  c a r e .

C h a n g e s  in  m e d i a n  a w a r d s  a r e  
g e n e r a l ly  s m a l l e r  t h a n  c h a n g e s  in  
a v e r a g e  a w a r d s .  C o o p e r 's  r e p o r t  
s a y s .  A v e r a g e  a w a r d s  c o u n t  m o n ­
e y ;  m e d i a n  a w a r d s  c o u n t  p e o p le .

M e d ia n s  t h u s  r e p r e s e n t  ty p ic a l  
a w a r d s .  T h e y  s h o w  w h a t  ju r ie s  a r e  
likely' t o  d o — w h a t  t h e y  d o  m o s t  o f ­
t e n .  A v e r a g e s  i n d i c a t e  t h a t  ju r i e s  
o c c a s i o n a l l y  m a k e  m u c h  l a r g e r  
a w a r d s  t h a n  t h e y  u s u a l ly  d o .

W h a t  d o  j u r i e s  f a c t o r  i n to  a -  
w a r d s ?  H e r e  a r e  s o m e  f a c t s  f ro m  
t h e  C o n s u m e r  F e d e r a t io n  s u r v e y :

•  P r o d u c t iv i t y  o f  w o r k e r s  h a s  
i n c r e a s e d  d r a m a t i c a l l y  o v e r  t h e  
p a s t  2 0  y e a r s ,  a n d  i n c o m e s  h a v e  
i n c r e a s e d  in  r e s p o n s e .

•  T h e r e f o r e ,  t h e  l o s s  o f  in ­
c o m e  s u f f e r e d  b y  a n  i n t e  u p t i o n  
o f  w o r k  in  1 9 8 5  is  l a r g e r  o t  o n ly  
b e c a u s e  o f  in f la t io n ,  b u t  b e c a u s e  
o f  i n c r e a s e s  in  r e a l  p r o d u c t iv i ty .

•  P e o p l e  a r e  liv in g  lo n g e r ,  s o  
t h e  l i f e t im e  l o s s  w ill b e  h ig h e r .

» W h ile  p o p u l a t i o n  h a s  in ­
c r e a s e d  b y  2 3 %  o v e r  t h e  l a s t  2 0  
y e a r s ,  w o r k  f o r c e  p a r t i c ip a tio n  h a s  
i n c r e a s e d  b y  5 2 % — w h ic h  m e a n s  
t h a t  m a n y  m o r e  p e o p l e  a r e  e x ­
p o s e d  t o  h a z a r d s  in  t h e  w o rk p la c e .

J u r i e s  fa ir ly  c h o s e n  f r o m  d i f f e r e n t  
w a lk s  o f  l ife  b r in g  in to  t h e  ju ry  b o x  
a  v a r ie ty  o f  d i f f e r e n t  e x p e r i e n c e s ,  
f e e l in g s ,  in tu i t io n s ,  a n d  h a b i t s .  S u c h  
ju r i e s  m a y  r e a c h  c o m p l e t e l y  d i f f e r ­
e n t  c o n c lu s i o n s  t h a n  w o u ld  b e  
r e a c h e d  b y  s p e c i a l i s t s  in  a n y  s in g l e  
fie ld , I n c lu d in g  s p e c i a l i s t s  in  t h e  m ili­
t a r y  f ie ld . O n  m a n y  o c c a s i o n s ,  fu lly  
k n o w n  b y  t h e  F o u n d e r s  o f  th is  c o u n ­
t r y .  j u r o r s — p la in  p e o p l e — h a v e  
m a n fu l ly  s t o o d  u p  in  d e f e n s e  o f  lib ­
e r ty  a g a i n s t  t h e  i m p o r tu n i t i e s  o f  
j u d g e s  a n d  d e s p i t e  p r e v a i l in g  h y s ­
t e r i a  a n d  p r e j u d i c e s .  T h e  a c q u i t t a l  
o f  W illiam  P e n n  is  a n  i l lu s t r io u s  e x ­
a m p le .  U n f o r tu n a t e ly ,  i n s t a n c e s  
c o u ld  b e  c i t e d  w h e r e  j u r o r s  h a v e  
t h e m s e lv e s  b e t r a y e d  t h e  c a u s e  o f  
j u s t i c e  b y  v e r d i c t s  b a s e d  o n  p r e j u ­
d i c e  o r  p r e s s u r e .  In  s u c h  c i r c u m ­
s t a n c e s  i n d e p e n d e n t  t r i a l  j u d g e s  
a n d  i n d e p e n d e n t  a p p e l l a t e  j u d g e s  
h a v e  a  m o s t  i m p o r t a n t  p l a c e  u n d e r  
o u r  c o n s t i tu t io n a l  p l a n  s in c e  t h e y  
h a v e  p o w o r  t o  s e t  a s i d e  c o n ­

v ic t io n s .  Justice Hugo L Black
Tom* puarlm  35 0 US. U . IB-19I1955V

In  T e n n e s s e e ,  b e t w e e n  1 9 8 0  a n d  
1 9 8 5 :  'T h e  a v e r a g e  p la in t if f  a w a r d  
p e r  y e a r  t l u c t u a t e d .  p e a k in g  In 
1 9 8 4  a t  S 6 1 . 7 6 5  a n d  d e c r e a s i n g  
t o  5 2 1 , 3 8 4  in  1 9 8 5 .  In  c o n t r a s t ,  
t h e  m e d ia n  p la in t if f  a w a r d  p e r  y e a r  
r e m a in e d  f a ir ly  s t a b l e  b e t w e e n  
1 9 8 0  a n d  1 9 8 5 ,  n o t  e x c e e d i n g  
$ 9 , 0 0 0  in  a n y  y e a r  e x c e p t  1 9 8 4 ,  
w h e n  i t  w a s  $ 2 0 , 6 1 7 .  M e d ia n  
a w a r d  f i g u r e s  t e n d  t o  g iv e  a  m o r e  
a c c u r a t e  p i c t u r e  t h a n  a v e r a g e s ,  b e ­
c a u s e  t h e y  i g n o r e  t h e  e f f e c t  o f  e x ­
t r e m e  v a lu e s . "

Tennessee Instance Oetwrtment 
Performance »u o i I9B7

Wha t  H a p p e n s  
After th e  Verd i c t
R e m it t i t u r — T h e  tria l j u d g e  r e d u c e s  
t h e  ju ry  v e r d i c t .  T h e  f i r s t  m u lt i-  
m il lio n -d o lla r  v e r d i c t ,  w o n  b y  a c t o r  
J o h n  H e n ry  F a u lk  f o r  b e in g  b la c k l is t ­
e d ,  w a s  5 3 . 5  m illio n  d o l la r s :  it w a s  
r e d u c e d  b y  t h e  t r i a l  j u d g e  t o  
$ 4 5 0 , 0 0 0 .
A p p e a l— T h e  a p p e a l s  c o u r t  m a y  r e ­
d u c e  t h e  a w a r d ,  o r  o v e r t u r n  i t  
to ta l ly .

S e t t l e m e n t — T o  a v o id  t h e  u n c e r ­
ta in ty  a n d  a d d e d  e x p e n s e  o f  a n  a p ­
p e a l ,  s o m e  p la in t i f f s  a n d  d e f e n d ­
a n t s  a g r e e  t o  a n  i m m e d ia t e  p o s t ­
tr ia l  s e t t l e m e n t ,  w h ic h  c a n  b e  s i g ­
n i f ic a n t ly  l o w e r  t h a n  w h a t  t h e  ju ry  
a w a r d e d .
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C O U R T  F I L I N G S  K E E P  P A C E  

W I T H  P O P U L A T IO N  G R O W T H

Some Stales Thi i ik. 
Before T h e y  Act 
. . . S ome  After
W h ile  s o m e  s t a t e  l e g i s l a t u r e s  
r u s h e d  t o  r e c r e a t e  t h e i r  l e g a l  s y s ­
t e m s  in  r e s p o n s e  t o  i n s u r a n c e  c o m ­
p a n y  n e e d s ,  o t h e r s  t o o k  t h e  t im e  t o  
s tu d y  t h e  p r o b le m  f i r s t ,  a n d  s o m e  
t h a t  h a d  p a s s e d  n e w  la w s  h a d  s e c ­
o n d  t h o u g h t s .

In  1 9 8 6 ,  t h e  C o n n e c t i c u t  l e g i s la ­
t u r e  e n a c t e d  o n e  o f  t h e  m o s t  s w e e p ­
in g  " t o r t  r e f o r m "  s t a t u t e s  in  t h e  e n ­
t i r e  U n i te d  S t a t e s .

In  M a y  1 9 8 7 .  t h e  C o n n e c t ic u t  l e g ­
i s l a tu r e  r e p e a l e d  m a jo r  p o r t i o n s  o f  
t h a t  1 9 8 6  b ill. T h e  r e p e a l  r e s t o r e d  
jo in t  a n d  s e v e r a l  l iab ility  a n d  d id  
t. / a y  w i th  m a n d a t o r y  s t r u c tu r i n g  o f  
a w a r d s  m a d e  b y  ju r i e s .

T h e  l e g i s la t u r e  d e c i d e d  t o  r e c o n ­
s id e r  t h e  la w  b e c a u s e  i n s u r a n c e  a f ­
fo rd a b i l i ty  a n d  a v a ila b il ity  d id  n o t  
im p r o v e  s ig n i f ic a n t ly .

In  A pril o f  1 9 8 7 ,  t h e  S t a t e  o f  T e n ­
n e s s e e  i s s u e d  a  r e p o r t  o f  t h e  p e r ­
f o r m a n c e  a u d i t  o f  i t s  o w n  D e p a r t ­

m e n t  o f  C o m m e r c e  a n d  I n s u r a n c e .  
I n te r e s t in g ly ,  g iv e n  t h e  s i z e  a n d  
s o p h i s t i c a t i o n  o f  t h e  i n s u r a n c e  in ­
d u s t r y ,  t h e  T e n n e s s e e  A u d i t  D ivi­
s io n  s a id :  • A l th o u g h  a u d i t  w o rk  
s h o w e d  f lu c t u a t i o n s  in  t h e  n u m b e r  
o f  c iv il s u i t s  a n d  t h e  s i z e  o f  Ju ry  
a w a r d s ,  a v a i l a b le  d a t a  d o  n o t  s u p  
p o r t  c o n t e n t i o n s  t h a t  t h e  c r i s i s  i s  
t h e  d i r e c t  r e s u l t  o f  a  s u b s t a n t i a l  in ­
c r e a s e  in  l i t ig a t io n  a n d  c o u ld ,  t h u s ,  
b e  s o lv e d  b y  e n a c t i n g  t o r t  r e f o r m s ."

M ic h ig a n  d id  e n a c t  s u b s t a n t i a l  
r e s t r i c t i o n s  o n  in d iv id u a l  r ig h t s ,  b u t  
t h e n  t h e  M ic h ig a n  H o u s e  o f  R e p r e ­
s e n t a t i v e s  a s k e d  C a s u a l ty  A c t u ­
a r i e s .  I n c .  t o  s t u d y  t h e  p ro f i ta b i l i ty  
o f  c o m m e r c i a l  l iab ility  i n s u r a n c e .  
T h e  s t u d y  r e p o r t  w a s  r e l e a s e d  o n  
N o v e m b e r  1 0 .  1 9 8 6 .  a n d  m a d e  
s o m e  u n e x p e c t e d  s t a t e m e n t s :  " In ­
s u r e r s  o f t e n  d o  n o t  ' ' 'H o w  t n e  a d ­
v i c e  o f  t h e i r  o w n  a c t u a r i e s ,  a n d  r e ­
s e r v i n g  a n d  p r ic in g  p o l ic i e s  a r e  o f ­
t e n  i n s t e a d  e s t a b l i s h e d  a t  t h e  e x ­
e c u t i v e  le v e l  o f  t h e  c o m p a n y '—  
a n d  e x e c u t iv e s  h a v e  th e i r  o w n  i d e a s  
o f  w h a t  t h e  t r a f f i c  will b e a r .

A m o n g  i t s  c o n c lu s io n s ,  t h e  M ich i­
g a n  s i u d y  s a y s  c le a r ly :  " T h e  e f f e c t  
o f  t o r t  r e f o r m  l e g i s la t io n ,  if t h e r e  is  
t o  b e  a n y  e f f e c t ,  h a s  y e t  t o  e m e r g e
in  t h e  d a t a  I t  i s  d o u b t f u l  t h a t
s u c h  l e g i s la t io n  w ill e l im in a te  o r  
s o f t e n  c o m p e t i t io n ,  a n d  h e n c e  e lim ­
in a t e  o r  s o f t e n  t h e  i n s u r a n c e  c y c le ."

O th e r  s t a t e s  w e r e  t h in k in g  f irs t. In 
t h e  s p r i n g  o f  1 9 8 7 .  t h e  W y o m in g  
H o u s e  R u le s  C o m m i t t e e  k ille d  a  
p r o p o s a l  t o  p l a c e  o n  t h e  b a l lo t  a  
c o n s t i t u t i o n a l  a m e n d m e n t  t h a t  
w o u ld  a l lo w  t h e  l e g i s la t u r e  t o  lim it 
n o n - e c o n o m ic  d a m a g e s  fo r  p e r ­
s o n a l  in ju ry  o r  d e a th .

A n d  a  S o u t h  D a k o t a  l e g i s la t iv e  
c o m m i t t e e  r e j e c t e d  m o s t  o f  t h e  to r t  
' r e f o r m '  p r o p o s a l s  it w a s  c r e a t e d  t o  
c o n s id e r ,  b e c a u s e ,  a s  a  l e g i s la t iv e  
s t a f f e r  s a id ,  n o n e  o f  t h e  e x p e r t s  t h e  
c o m m i t t e e  c a l l e d  u p o n  c o u ld  p r o v e  
t h a t  t o r t  " r e f o r m "  m e a s u r e s  w o u ld  
h a v e  a  q u a n t i f i a b l e  i m p a c t  in  s t a ­
b i liz in g  i n s u r a n c e  r a t e s .

S t a t e  b a r  a s s o c i a t i o n s  (w h ic h  in ­
c lu d e  i n s u r a n c e  a n d  c o r p o r a t e  la w ­
y e r s  a s  w ell a s  tria l la w y e rs )  in  S o u th

C a r o l in a  a n d  N o r th  D a k o t a  s tu d i  
j u r y  t r i a l s  a n d  v e r d i c t s  in  t h e i r  s ta  
c o u r t s .  T h e  b a r  a s s o c i a t i o n  in  S o u  
C a r o l in a  f o u n d  t h a t  w h e n  a w a n  
w e r e  d i s c o u n t e d  f o r  in f la t io n  th e i  
h a d  b e e n  n o  i r  c r e a s e  in  dollar 
a w a r d i  d  d u r in g  v h e  1 0  y e a r s  fro i 
1 9 7 6  t h r o u g h  1 9 8 6 .  It a l s o  r e p o r  
e d  t h a t  a l t h o u g h  t h e r e  w e r e  m o ri 
a n d  la r g e r  p u m tiv o  d a m a g e  a w a rd s  
t h e  m e d i a n  a m o u n t  fo r  v e r d i c t s  h a :  
r e m a i n e d  c o n s t a n t .

T h e  S t a t e  B a r  A s s o c ia t io n  o t 
N o r th  D a k o ta  in  a  s im ila r  1 0 -y ea r  
s tu d y  f o u n d  t h a t  a b o u t  h a lf  t h e  v e r ­
d i c t s  w e r e  u n d e r  $  1 5 .0 0 0 .  a n d  o nly  
s ix  v e r d i c t s  w e r e  a b o v e  a  m illio n  
d o l la r s .  T h e  i m m e d ia t e  p a s t  p r e s i ­
d e n t  o f  t h e  s t a t e  t a r .  D a v id  P e t e r ­
s o n ,  s a id ,  " T h is  t e l l s  m e  t h a t  N o r th  
D a k o ta  ju r i e s ,  c o n t r a r y  t o  c o m m o n  
th in k in g ,  a r e  n o t  o u t  o f  c o n tr o l ."

'W e  th in k  t h e  r e p o r t  h a d  a  s ig n i ­
f ic a n t  i m p a c t  o n  t h e  le g i s la tu re ."  h e  
w e n t  o n .

" T h e  i n s u r a n c e  in d u s t r y . "  h e  
s a id ,  " u s e d  v a g u e  g e n e r a l i t i e s ,  a n d  
w e  p r e s e n t e d  s p e c i f i c s . "

“W e ’re Not a  
Li t ig ious Soc ie ty”
" T h e  f a c t s  d o  n o t  s u p p o r t  t h e  r h e t ­
o r ic  s u r r o u n d in g  t h e  l i t ig a t io n  e x p lo ­
s io n , "  s a id  S t e p h e n  D a n ie ls  in  t h e  
Judge's Journal ( S p r in g  1 9 8 5 ) .

" T h e  m e s s a g e  p r o v id e d  b y  t h e  
p a s t . ”  h e  s a id ,  " i s  t h a t  tr ia l c o u r t s  in  
d i f f e r e n t  l o c a l e s ,  e v e n  w ith in  a  
s t a t e ,  m a y  s h o w  d i f f e r e n t  p a t t e r n s  
o v e r  t im e ,  b u t  p r o b a b ly  n o t  t h e  s im ­
p le ,  u p w a r d  t r e n d  lin e  im p lie d  b y  t h e  
l i t ig a t io n  e x p lo s i o n  id e a .

" W e  m u s t  b e  p r e p a r e d  f o r  t h e  
p o s s ib i l i ty  t h a t  r e s e a r c h  in to  p a t ­
t e r n s  a n d  c h a n g e s  in  c o u r t  a c t iv i ty  
o v e r  t im e  m a y  w e ll  s h o w  t h a t  t h e r e  
is  l i t t le  f a c t u a l  b a s i s  f u r  a ll o f  t h o s e  
d i r e  p r e d i c t i o n s . "

S im ila r ly , q u o t in g  a  b r e a k d o w n  o f  
t h e  1 9 8 4  c l a i m s  a g a i n s t  S o u t h e r n  
C a l ifo rn ia  P h y s i c i a n s  I n s u r a n c e  E x ­
c h a n g e  (SC PIE). C a lifo rn ia  A s s i s ta n t  
C o m m i s s io n e r  o f  I n s u r a n c e  R o th  
s a id  t h a t  o f  1 . 1 8 0  c la im s .  7 2  p e r ­
c e n t  w e r e  c lo s e d  w i t h o u t  i n d e m n i ­
ty . T h e  3 2 4  c l a i m s  p a id  a v e r a g e d  
a b o u t  $ 8 0 , 0 0 0 ,  a n d  o v e r  t w o - th i rd s  
w e r e  f o r  $ 5 0 , 0 0 0  o r  l e s s  (California 
Lawyer. M a r c h  1 9 8 6 ,  p .  4 1 ) .
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S t a r t l i n g  n e w  e v id e n c e  s u g g e s t s  
t h a t  t h e  " la w s u i t  c r i s i s "  m a y  n o t  
e v e n  e x is t :

" T h e  i n s u r a n c e  i n d u s t r y  h a s  f o s ­
t e r e d  t h e s e  m i s p e r c e p t i o n s  w i th  a  
p h e n o m e n a l ly  s u c c e s s f u l  c a m p a ig n  
t h a t  b l a m e s  t h e  l a w s u i t  c r i s i s - f o r  
s h o c k in g  p r e m iu m  i n c r e a s e s  a n d  a  
p a r a ly z in g  in s u r a n c e  s h o r t a g e .  T h e  
r a t e  h ik e s ,  h o w e v e r ,  r e s u l t  l a r g e ly  
f r o m  t h e  i n s u r a n c e  in d u s t r y ’s  o w n  
m i s m a n a g e m e n t . "

B
T h e  o f t e n - c i t e d  l i t ig a t io n  e x p lo s io n  
t h u s  a p p e a r s  t o  b e  e x a g g e r a t e d  
w i th  r e s p e c t  t o  t h e  t o t a l  n u m b e r  o f  
c iv il f il in g s . T h e  s o u r c e  o f  t h e  p e r ­
c e p t i o n  t h a t  t h e r e  i s  a  l i t ig a t io n  e x ­
p lo s io n  m a y  b e  f o u n d e d  in  a  c h a n g ­
in g  m ix  o f  c iv il c a s e s ,  i n c r e a s e d  
c o m p le x i ty  o f  t h e  c a s e s  b e in g  f ile d , 
a n d  w i d e s p r e a d  m e d i a  r e p o r t s  o f  
e n o r m o u s  a w a r d s  in  r e la t iv e ly  f e w  
c iv il c a s e s .

Nawyvw Center for State Courts.A Pttkmmarv £»a/rwuf>on of 
Av&Mto Ov* and Cnmma/ Trend 0,1 fa 

in su re  Tnai Courts. Apr* 1986

To the extent that there 
is a n  increase in certain 
types of litigation, one 
has to wonder w h y  
that's a  b ad thing. 
Imagine having a 

"crisis in confidence" 
in a  branch of 

government in which 
the crisis was that 

people have foo m u c h  
confidence. H o w  m a n y  
other societies wouldn't 

relish that kind 
of problem, in which 
people reduce their 
arguments to paper 

a nd bring the papers to 
a  courthouse precisely 
because they believe in 

the system.
A m e r i c a n  L a w y e r ,

M a y  1 9 8 6

T h e  f a c t s  d o  n o t  b e a r  o u t  t h e  a lle ­
g a t i o n s  o f  a n  " e x p lo s i o n "  in  lit ig a ­
t io n  o r  in  c la im  s i z e  . . .  I n s t e a d ,  t h e  
a v a i l a b le  d a t a  i n d i c a t e  t h a t  t h e  
c a u s e s  o f ,  a n d  t h e r e i o r e  t h e  s o lu ­
t io n s  t o .  t h e  c u r r e n t  c r i s i s  l ie  w ith  
t h e  i n s u r a n c e  in d u s t r y  i t s e l f .  T h u s , 
t o  t h e  e x t e n t  t h a t  c ivil j u s t i c e  r e fo rm  
m a y  b e  d e s i r a b l e ,  it w o u ld  b e  fo r  
r e a s o n s  e n t i r e ly  s e p a r a t e  f r o m  th e  
liab ility  i n s u r a n c e  " c r i s i s . "  T h e  r u s h  
to  p u t  s u c h  civ il j u s t i c e  c h a n g e s  in 
p l a c e  i s  t h e r e f o r e  u n c a l l e d - f o r  a n d  
p o t e n t i a l ly  q u i t e  h a r m f u l ,  s i n c e  
t h e s e  c h a n g e s  w o u ld  r e m a in  in 
p l a c e ,  w h i le  p r o v id in g  t it t le  re l ie f  
f ro m  a n y  c y c lic a l  " c r i s i s  " p e r io d  th e  
i n s u r a n c e  i n d u s t r y  m i g h t  p a t s  
t h r o u g h  in  t h e  f u tu r e .  In  p a r t i c u l a r ,  
im p le m e n ta t io n  o f  s u c h  d a m a g e s  a t  
t h e  f e d e r a l  lev e l w o u ld  c r e a t e  in fle x ­
ib ility  a n d  w o u ld  e l i m in a te  s t a t e s '  
a b i l i t i e s  t o  m a k e  t h e r  o w n  j u d g ­
m e n t s ____

National Association o l Attorneys General.
Report. May 1986



W h y  F ed e ra l  Court 
F i l ings Rise
I f  w e  b r e a k  d o w n  t h e  o v e r a l l  In ­
c r e a s e  w e  n o t i c e  t h a t  t h e  i n c r e a s e  
in  f i l in g s  o v e r  t h e  n i n e  y e a r s  
( 1 9 7 5 - 8 4 )  i s  h e a v i ly  c o n c e n t r a t e d  
in  a  f e w  a r e a s . . . .

H a lf  t h e  t o t a l  i n c r e a s e  i s  a c ­
c o u n t e d  f o r  b y  tw o  g i a n t  i n c r e a s ­
e s — r e c o v e r y  c a s e s  a n d  s o c ia l  s e c ­
u r i ty  c a s e s .  E a c h  i s  t h e  r e s u l t  o f  
d e l i b e r a t e  a n d  c a l c u l a t e d  o f fic ia l  
p o l ic y — t o  r e c o v e r  o v e r p a y m e n t  o f  
v e t e r a n s '  b e n e f i t s  b y  l i t ig a t io n  a n d  
t o  c u r ta i l  d isa b ili ty  b e n e f i t s  ~,y s u m ­
m a r i ly  r e m o v i n g  b e n e f i c i a r i e s  f ro m  
t h e  ro lls .  I s  t h e  4 1 2 %  i n c r e a s e  in

s o c ia l  s e c u r i t y  c a s e s  t o  b e  u n d e r ­
s t o o d  a s  a n  o u t b r e a k  o f  l i t ig io u s ­
n e s s  a m o n g  s o c ia l  s e c u r i t y  c la im ­
a n t s ?  D o e s  i t  m a k e  s e n s e  t o  t a k e  
t h e  6 6 8 %  i n c r e a s e  in  r e c o v e r y  
c a s e s  a s  e v id e n c e  o f  a n  o u t b r e a k  o f  
l i t ig i o u s n e s s  a m o n g  f e d e r a l  o f f i ­
c ia l s ?  L ike s o c ia l  s e c u r i ty  r e c ip ie n t s  
w h o s e  d isa b ili ty  p a y m e n t s  w e r e  t e r ­
m in a t e d ,  f e d e r a l  o f f ic ia l s  w e r e  c o n ­
f r o n t e d  w i th  a  p r o b le m  a n d  t u r n e d  
t o  t h e  c o u r t s  t o  s o lv e  i t  b e c a u s e  
n o t h in g  b e t t e r  w a s  a t  h a n d .

Professor Marc Gaunter.
“The Day After the litigation L»oouon

SpvUt W#bt>

Statistics f rom State Courts
In  C o l o r a d o ,  t h e  p o p u l a t i o n  in ­
c r e a s e d  3 7 . 9 %  b e t w e e n  1 9 7 2  
a n d  1 9 8 5 ,  b u t  p e r s o n a l  in ju ry  
s u i t s  i n c r e a s e d  b y  l e s s  t h a n  3 1  % .

In C o n n e c t i c u t  in  1 9 8 4 - 8 5 .  
t h e r e  w e r e  o n ly  3  a w a r d s  o f  
$ 1 , 0 0 0 , 0 0 0  o r  m o r e .  O f  t h e  1 2  
p r o d u c t  liab ility  c a s e s ,  t h e  p la in t if f  
w o n  in  7 ;  o f  2 3  m e d i c a l  n e g l i ­
g e n c e  c a s e s ,  o n ly  5  p la in t if fs  w o n .

T h e  D e la w a r e  S u p e r io r  C o u r t  in 
N e w  C a s t l e  C o u n ty  f o u n d  o n ly  3  
j u ry  a w a r d s  o f  $ 1 , 0 0 0 , 0 0 0  o r  
m o r e  b e t w e e n  1 9 8 0  a n d  1 9 8 5 ,  
a n d  tw o  o f  t h e s e  w e r e  in  lib e l 
c a s e s .  T h e  A n n u a l  R e p o r t  o f  t h e  
D e la w a r e  J u d ic i a r y  s t a t e s  t h a t  t o ­
ta l  d a m a g e  c l a i m s  f r o m  1 9 8 4 - 8 5  
w e r e  d o w n  b y  4 % .  a n d  1 9 8 5  h a d  
4 2 1  f e w e r  c la i m s  t h a n  1 9 8 0 .

In F lo r id a ,  d e f e n d a n t s  w o n  a l ­
m o s t  h a l f  o f  a ll t o r t s  v e r d i c t s ,  a n d  
m o r e  t h a n  8 5 %  o f  t h e  a w a r d s  f o r  
p la in t if f s  w e r e  l e s s  t h a n  $ 5 0 , 0 0 0 .  
T h e  n u m b e r  o f  m e d ic a l  n e g l i ­
g e n c e  c a s e s  d r o p p e d  f ro m  6 %  o f  
t o ta l  f il in g s  in  1 9 8 3  t o  1 .8 %  in  
1 9 8 4  a n d  1 9 8 5 .

In G e o r g ia ,  d e f e n d a n t s  w o n  a  
m a jo r i ty  o f  c a s e s :  t h e  h i g h e s t  
a w a r d  t o  a  p la in t if f  in  1 9 8 5  w a s  
$ 7 8 , 5 0 0 .

In I n d i a n a ,  t h e  S u p r e m e  C o u r t  
u p h e ld  o n ly  4  a w a r d s  o f  p u n i t iv e  
d a m a g e s  in  t h e  3 5  y e a r s  b e tw e e n  
1 9 5 0  a n d  1 9 8 5 .

In  I o w a ,  t o r t  f il in g s  d e c r e a s e d  
b y  1 2 %  f ro m  1 9 8 1  t o  1 9 8 5 .  M e d ­

ic a l  n e g l i g e n c e  a n d  p r o d u c t  liab ili­
ty  c a s e s  a c c o u n t e d  fo r  o n ly  3 %  o f  
t o ta l  t o r t  a w a r d s .

T h e  M a in e  1 9 8 6  J u d ic ia l  D e ­
p a r t m e n t  R e p o r t  r e v e a l e d  t h a t  
s i n c e  1 9 8 0 ,  c iv il f il in g s  h a v e  s t e a d ­
ily d e c r e a s e d ,  w ith  a  to ta l  d e ­
c r e a s e  o f  1 7 . 4 % .

In M in n e s o t a ,  s t a t e w id e  d a t a  .rv  
d i c a t e  t h a t  l e s s  t h a n  2 0 %  o f  a ll 
civ il f il in g s  a r e  p e r s o n a l  in ju ry  a c ­
t io n s :  ju ry  v e r d i c t s  r e m a in e d  r e l a ­
tiv e ly  c o n s t a n t  in  H e n n e p in  C o u n ­
ty  ( M in n e a p o lis -S t .  P a u l)  a n d  w e r e  
lo w e r  in  1 9 8 5  t h a n  in  1 9 8 1 .

A s t u d y  in  N e w  J e r s e y  o f  ju ry  
v e r d i c t s  f r o m  J a n u a r y  1 9 8 0  
'h r o u g h  F e b r u a r y  1 9 8 4  s h o w e d  
t h a t  v e r d i c t s  o f  o v e r  $ 3 0 0 , 0 0 0  
w e r e  a w a r d e d  in  o n ly  -*3 c a s e s .

T h e  S o u t h  C a ro lim . J u ry  V e rd ic t  
R e s e a r c h  P r o j e c '  , i a s  c o n c lu d e d  
t h a t  in  t h a t  s t a t e  p r o d u c t  liab ility  
c a s e s  a c c o u n t e d  f o r  o n ly  2 %  to  
5 %  o f  a ll  v e r d i c t s .

In  T e x a s ,  t h e r e  w e r e  o n ly  1 6  
m e d ic a l  n e g l i g e n c e  ju ry  v e r d i c ts  in 
1 9 8 4 ;  a n d  in  1 9 8 5  t h e r e  w e r »  
o n ly  1 5 ;  in  1 9 8 4  t h e r e  w e r e  2 4  
ju ry  v e r d i c t s  in  p r o d u c t  l iab ility  
c a s e s ,  a n d  in  1 9 8 5  o n ly  1 2 .

In  W a s h i n g t o n  S t a t e ,  t o r t  f ilin g s  
p e r  1 0 , 0 0 0  p e r s o n s  h a v e  h e ld  
s t e a d y  s i n c e  1 9 7 6 .

T h e  S u p r e m e  C o u r t  o f  V e r m o n t  
r e p o r t e d  a  2 . 3 %  i n c r e a s e  f ro m  
J u n e  3 0 . 1 9 8 5  t o  J u n e  3 0 , 1 9 8 6  
in  a ll  c iv il s u i t s .

Leg is la ture Reaches  
E n d  of Its Rope
N e w  M e x ic o  e n a c t e d  a  n u m b e r  o f  
l a w s  s o m e  t im e  a g o  t h a t  i t  s u p ­
p o s e d  w o u ld  s o lv e  t h e  p r o b le m  o f  
a v a ila b ility  a n d  a f fo rd a b il ity  o f  in su ;  - 
a n c e .  In  J a n u a r y  1 9 8 7 ,  a n  in te r im  
le g i s la t iv e  c o m m i t t e e  r e p o r t e d  to  
t h e  3 8 t h  L e g i s l a tu r e .  T h a t  r e p o r t  
w a s  e l o q u e n t  in  i t s  f r u s t r a t io n .

T h e  c o m m i t t e e  w a s  c n a r g e d  w ith  
e x a m in in g  w h e t h e r  c h a n g e s  in  t h e  
l a w s  g o v e r n i n g  t h e  c iv i l - ju s tic e  s y s ­
t e m  s o lv e  t h e  p r o b 'e m  o t  i n c r e a s e d  
i n s u r a n c e  p r e m i u m s  in  a ll a s p e c t s  
o f  o u r  s o c i e t y .  A m o n g  t h e  c o m m i t ­
t e e ' s  f in d in g s :

•  T h e r e  is  a n  i n s u r a n c e  p r e m i ­
u m  c r i s i s  in  N e w  M e x ic o  e v id e n c e d  
b y  m a s s i v e  i n c r e a s e s  in  p r e m i u m s  
in  all a r e a s  o f  t o r t  liab ility  i n s u r a n c e .

A s  e a r ly  a s  1 9 7 6  N e w  M e x ic o  
h a d  e n a c t e d  c h a n g e s  w h ic h  t h e  
a d v o c a t e s  o f  t o r t  r e f o r m  d e s i g n a t ­
e d  a s  t h e  m o s t  i m p o r t a n t  r e q u i r e ­
m e n t s  t o  s t e m  t h e  t id e  o f  i n s u r a n c e  
p r e m iu m  i n c r e a s e s .

In  1 9 7 6 .  g o v e r n m e n ta l  liab ility  
w a s  c a p p e d  a t  $ 3 0 0 , 0 0 0  p e r  p e r ­
s o n  a n d  $ 5 0 0 , 0 0 0  p e r  a c c i d e n t —  
a m o n g  t h e  m o s t  r e s t r i c t i v e  in  t h e  
n a t io n .  S im ila r  c a p s  w e r e  p l a c e d  o n  
n o n - m e d ic a l  d a m a g e s  in  m e d ic a l  
n e g l i g e n c e  a w a r d s ,  a n d  b o t h  k in d s  
o f  c a s e s  w e r e  g iv e n  n e w ,  s h o r t e r  
s t a t u t e s  o f  l im ita t io n .  In  1 9 8 6  N e w  
M e x ic o  l im i te d  d r a m  s h o p  liab ility : 
t h e  N e w  M e x ic o  c o u r t s  h a d  e a r l i e r  
a b o l i s h e d  j o in t  a n d  s e v e r a l  l iab ility  
a n d  i n s t i t u t e d  a  s y s t e m  o f  p r o p o r ­
t io n e d  n e g l i g e n c e .

•  D e s p i te  all t h e s e  " to r t  r e f o r m "

c h :  n g e s .  N e w  M e x ic o  w a s  e x p e r ­
i e n c i n g  s k y r o c k e t i n g  i n s u r a n c e  
p r e m i u m s  ( in s u r a n c e  f o r  t h e  c i ty  o f  
R o s w e ll  j u m p e d  f ro m  S 8 7 . 0 0 0  p o r  
y e a r  t o  S 6 7  7 , 0 0 0  p e r  y e a r ) .

•  T h e r e  h a s  b e e n  n o  d e m o n ­
s t r a b l e  e v id e n c e  t h a t  e n a c t i n g  t o r t  
r e f o r m s  r e s u l t s  in  r a t e  re l ie f .

•  N e w  M e x ic o 's  t o r t  r e f o r m s  
h a v e  n o t  r e d u c e d  i n s u r a n c e  r a t e s  
f o r  g e n e r a l  l iab ility  i n s u r a n c e .

•  T h e  c o m m i t t e e  l o u n d  n o  e v i ­
d e n c e  o f  a  l i t ig a t io n  e x p lo s io n  in  
N e w  M e x ic o ,  n o r  w a s  t h e r e  a n y  e v i ­
d e n c e  o f  e x c e s s i v e  j u d g m e n t s  in  
t o r t  c a s e s .

•  N e w  M e x ic o  is  t h e  e ig h th  m o s t  
p r o f i t a b l e  s t a t e  in  t h e  n a t i o n  f o r  in ­
s u r a n c e  c a r r i e r s  a s  e x p r e s s e d  in  
t h e  'a t i o  o f  i n s u r a n c e  p r e m i u m s  
e a r n e d  b y  g e n e r a l  liab ility  e a r n e r s  t o  
c la i m s  p a id  b y  t h o s e  c a r r i e r s .  N e  v 
M e x ic o  p r e m i u m  p a y e r s ,  t h e r e f o r e ,  
a r e  in  t h e  u n e n v ia b l e  p o s i t io n  o f  s u b ­
s id iz in g  c l a i m a n t s  in  o t h e r  s t a t e s .

•  T h u s ,  w h a t  t h e  i n s u r a n c e  in ­
d u s t r y  a p p e a r s  t o  b e  d o i n g  is  a t ­
t e m p t in g  t o  k e e p  i t s  e c o n o m i c  p o r t ­
fo lio  c u r r e n t  b y  r a i s in g  r a t e s  n o t  in  
r e s p o n s e  t o  c a s u a l ty  l o s s e s ,  b u t  
r a t h e r  in  r e s p o n s e  t o  t h e  d o w n t r e n d  
in  i n v e s t m e n t  p ro f i ta b i l i ty .

T h e  N e w  M e x ic o  c o m m i t t e e  c o n ­
c lu d e d :

1 . T h e r e  i s  n o  l i t ig a t io n  c r i s i s  o r  
" to r t  r e f o r m "  c r i s i s  in  N e w  M e x ic o .

2 .  T h e r e  is  a n  i n s u r a n c e  p r e m iu m  
c r i s is  in  N e w  M e x ic o  t h a t  is  u n r e l a t ­
e d  t o  t h e  a m o u n t  o r  q u a l i ty  o f  t o r t  
l i t ig a t io n  in  t h i s  s t a t e .



T H E  IN S U R A N C E  IN D U S T R Y  

H ID E S  I N  A  F O G  O F  S T A T IS T IC S

W h y  Insurers Love  
the  Tax  C o d e
W h e n  a  p o l ic y h o ld e r  f i l e s  fi c la im ,  
t h e  i n s u r a n c e  c o m p a n y  e s t i m a t e s  
w h a t  i t s  u l t i m a t e  p a y m e n t  will b e  
a n d  s e t s  t h a t  m o n e y  a s id e  i n to  a  
“l o s s  r e s e r v e . "  T h e  m o n e y  n a y  n o t  
a c tu a l ly  b e  p a id  o u t  f o r  y e a r : , e s p e ­
c ia l ly  •( d a m a g e  d i s p u t e s  a r e  
d r a g g e d  t h o u g h  t h e  c o u r t s  M o re ­
o v e r .  i n s u r e r s  m a y  a l s o  r e s e r v e  f o r  
c l a i m s  t h a t  h a v e  n o t  y e t  b e e n  
m a d e — a n d  m a y  n e v e r  b  m a d e .  
B u t  f o r  t a x  p u r p o s e s  t h a t  m o n e y  is  
d e d u c t e d  a s  a n  e x p e n s e .  U s in g  th is  
p r iv i le g e ,  c o m p a n i e s  s a l t  a w a y  b il­
l io n s  o f  d o l la r s .

M e a n w h ile ,  t h e  i n s u r a n c e  c o m ­
p a n y  i n v e s t s  t h e  l o s s  r e s e r v e  in  
b o n d s ,  r e a l  e s t a t e ,  o r  t h e  s to c k  m a r ­
k e t ,  a n d  g a r n e r s  a  p ro f i t .

Consumer Reports. August 1986

' a 5  —  . . - - L o s s e s  c la im e d  fo r  t a x  p u r p o s e s  b y
In su re rs  b e c o m e  c re d i ts  a g a in s t  p a s t  a n d  

- 1 —  f u tu re  t a x e s  o r  a r e  u s e d  to  g e n e r a t e  re -
“  fu n d s .  S o u rc e :  A . M . B e s t
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Cjm Horuug

T h e  d e b a t e  h a s  b e e n  h in d e r e d  b y  a n  u n w i l l i n g n e s s  o n  t h e  p a r t  o f  t h e  
n a t i o n '  i n s u r a n c e  c o m p a n i e s  t o  o p e n  t h e i r  b o o k s  f o r  s c r u t in y .

Houston Business Journal. Aonl 27. 1987
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H o w  I n s u r a n c e  C o m p a n i e s  

P r o s p e r . . .

T h e y  P a y  O u t  L e s s  

T h a n  T h e y  T a k e  i n

S in c e  196 7  it a p p e a r s  th a t  In su re r s  
h a v e  b e e n  p ay in g  o u t  lo s s  a n d  l e s s  
o f  w h a t  th e y  ta k e  in.
S o u r c e :  A .M .  B e s t
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P r e m i u m s  S k y r o c k e t  

W h i l e  C l a i m s  D r o p
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C h i l d  Cccxe a  
Risky Business? 
Not lo r  the Insurers
In  1 9 8 5 .  t h e  h i g h e s t  c la im  p a id  o u t  
f o r  a  c h n 'J  c a r e  p r o g r a m  w a s  
$ 1 5 , 0 0 0 .  In  a  s u r v e y  b y  t h e  N a t io n ­
a l  A s s o c ia t io n  f o r  t h e  E d u c a t io n  o f  
Y o u n g  C h i ld r e n  (NA EYC) r e p o r t e d  
e a r ly  in  1 9 8 6 , 9 0  p e r c e n t  o f  t h o s e  
s u r v e y e d  h a d  never h a d  a  c la im .  O f 
t h e  f e w  t h a t  d id . 8  o u t  c f  1 0  h a d  t o ­
t a l  c la im s  o f  l e s s  t h a n  $ 5 0 0 .

A n d  w h a t  d id  t h e  c h i ld  c a r e  b u s i ­
n e s s  g e t  a s  a  r e w a r d  f o r  s u c h  g o o d  
b e h a v io r ?  In  1 9 8 5 .  i n s u r e r s  c a n ­
c e l l e d  i n s u r a n c e  f o r  tw o - th i rd s  o f  
t h e  s m a l l  fa m ily  d a y  c a r e  h o m e s  
a n d  o n e - th i r d  o f  t h e  c h i id  c a r e  c e n ­
t e r s ,  b e c a u s e  t h e y  w e r e  " u n p r o f ­
i ta b le ."

C h ild  c a r e ,  a c c o r d i n g  t o  t h e  r e ­
p o r t .  w a s  i n c lu d e d  a m o n g  t h e  in ­
d u s t r y 's  l i s t  o f  u n p r o f i t a b l e  b u s i ­
n e s s e s  o n  t h e  b a s i s  o f  s t a t i s t i c s  
t h a t  m e r g e d  c h ild  c a r e  w i th  f o s t e r  
c a r e ,  n u r s i n g  h o m e  c a r e ,  a n d  a  
n u m b e r  o f  o t h e r  b u s i n e s s e s .

In  1 9 8 5 .  t h e  NAEYC w a s  g e t t i n g  
2 0 0  p h o n e  c a l l s  a  w e e k  a b o u t  r a t e  
h ik e s ,  c o v e r a g e  c u t b a c k s ,  a n d  c a n ­
c e l l a t i o n s .  T h e  NA EY C d e c i d e d  t o  
d o c u m e n t  t h e  p r o b le m .  T o  i t s  s u r ­

p r is e .  a  r a n d o m ,  n a t io n a l  s a m p l e  o f  
c h ild  c a r e  p r o v id e r s  p r o v e d  t h e r e  
w a s  n o  p r o b le m ,  f ro m  a  r is k  p o in t  o f  
v ie w . " T h e  c a u s e  o f  t h e  c r i s i s  in  lia­
b ility  l ie s  p r im a n ly  w i th in  t h e  in s u r ­
a n c e  i n d u s t r y ."  t h e  r e p o r t  r a y s  
f la tly . A c c o r d in g  t o  M a rily n  S m ith ,  
e x e c u t iv e  d i r e c to r  o f  N A EY C. " W e 'v e  
a s k e d  t h e  i n s u r a n c e  i n d u s t r y  f o r  
e v id e n c e  o f  l a r g e  c h ild  c a r e  c la im s  
a n d  t h e y  h a v e n 't  p r o d u c e d  it. C o n ­
g r e s s i o n a l  h e a r i n g s ,  c o n v e n e d  t o  
e x a m i n e  t h e  e v id e n c e ,  c a m e  u p  
e m p t y - h a n d e d ."

T h e  r e p o r t  r e v e a l e d  t h a t  in  1 9 8 5 .  
c la im s  p a id  o u t  a m o u n t e d  t o  o n ly  6  
p e r c e n t  o f  t o ta l  p r e m iu m s .  A s  S m ith  
s a y s ,  " C h ild  c a r e  is  a  s o u n d  i n s u r ­
a n c e  r is k — t h e  CIGN A in s u r a n c e  
c o m p a n y ,  w h ic h  is  o n e  o f  t h e  le w  
t h a t  is  still w r i tin g  ch ild  c a r e  p o l ic ie s ,  
h a s  m a d e  S 5  m illio n  in  t h e  l a s t  9  
m o n th s  o n  c h ild  c a r e .  It l o o k s  t o  m e  
a s  if w e  h a v e  p a id  f o r  t h e i r  a d  
c a m p a ig n .

" It  is  t r a g i c  t h a t  p a r e n t s  will n e e d  
t o  p a y  m o r e  f o r  c h ild  c a r e  a n d  q u a l ­
i ty  m a y  d e t e r i o r a t e  in  s o m e  p r o ­
g r a m s  b e c a u s e  d o l la r s  t h a t  c o u ld  
s e r v e  c h i ld r e n  a r e  i n s t e a d  g o in g  t o ­
w a r d  e x o r b i t a n t  a n d  u n ju s t i f i e d  in ­
s u r a n c e  p r e m i u m s .

" T o r t  r e f o r m  will n o t  h e lp  m u c h  
w h e r e  t h e r e  a r e  n o  t o r t s . "

If the insurance industry has been profitable, 
what is the justification for the huge 

increases of the last two years?
If current insurance supervision is inadequate, 

w h y  is A m e  rican business being crushed 
under huge rate increases that have 

questionable justification?
T h e  H o n . J a m e s  J . F lorio , C h a irm an , H o u se  S u b c o m m itte e  o n  

C o m m e rc e , C o n su m e r  P ro te c t io n  
a n d  C o m p e titiv e n e ss

How  Bad  Is It 
For Insurers?
T h e  N a t io n a l  A s s o c ia t io n  o f  A t to r ­
n e y s  G e n e r a l ,  a f t e r  e x te n s i v e  s tu d y ,  
c a m e  t o  t h e  fo llo w in g  c o n c lu s i o n s  
in  i t s  1 5 8 6  r e p o r t .  " A n  A n a ly s is  o f  
t h e  C a u s e s  o f  t h e  C u r r e n t  C r is is  o f  
U n a v a ila b ili ty  a n d  U n a f fo rd a b i li ty  o f  
L iab ility  I n s u r a n c e " :

Conclusion tl:  T h e  p r o p e r t y /c a s ­
u a l ty  I n d u s t r y  is  in  a d e q u a t e  a n d  in ­
d e e d  im p r o v in g  f in a n c ia l  c o n d i t io n .

Conclusion 12: T h e r e  h a v e  n o t

b e e n  v a s t  o r  e x p lo s iv e  i n c r e a s e s  in  
c la i m s  a n d  p a y m e n t s  t o  v ic t im s .

Conclusion 13: T h e  c y c lic a l  n a ­
t u r e  o f  t h e  i n d u s t r y  i t s e l f ,  a n d  r o t  
a n y  c h a n g e  in  t o r t  c la im s ,  i s  l a r g e ly  
r e s p o n s i b l e  f o r  t h e  c u r r e n t  " c r i s is ."

Conclusion *4: C h a n g e s  in  t h e  
c iv il j u s t i c e  s y s t e m  a r e  n o t  like ly  t o  
s o lv e  t h e  c u r r e n t  o r  f u tu r e  p r o b le m s  
in  a v a ila b ility  a n d  a f f o r d a b il i ty  o f  I a -  
b ility  i n s u r a n c e .



J U R IE S  H E L P  M A K E  L IF E  

S A F E R  F O R  A L L  O F  U S .

Civil Justice is one of the 
great triumphs of the 
American system. . . .
It forces wrongdoers to 

change their 
products and practices or 

risk further liability.
It forces public 

disclosure of defective 
products a n d  

dangerous practices. The 
civil justice system 
must be preserved 
a n d  the rights of 

consumers protected. 
The public interest 
demands no less.

J o a n  C la y b r o o k  
P r e s i d e n t ,  P u b l ic  C i t iz e n  

M a y  2 1 , 1 9 8 6

The victim 
should be protected, 
not the ones w h o  

contributed to the injury. 
N e w s -P r e s s ,  F t  M y e r s ,  F lo r id a  

J a n u a r y  2 1 , 1 9 8 6

The amount of oil lost 
worldwide in accidents 
fell dramatically during 

the past two years, 
a  research organization 

says. The decline 
m a y  be the result 
of tighter industry 

operating procedures, 
stimulated by liability 

concerns .... 
Richard Golob, director 

of the Cambridge-based 
Center lor Short-Lived 
Phenomena a n d  World 
Information Systems, 
said, "The improved 

record m a y  result from 
the threat of high liability 

d a m a g e  awards, 
particularly lor ha r m  
caused to beaches, 
wildlife, a n d  other 
natural resources."

W a s h i n s to n  P o s t ,  
N o v e m b e r  2 8 , 1 9 8 6

A  jury, however humanly 
fallible, is our final 

repository lor 
the expression of 
a  personal sense 

of what is 
just a nd right.

M u r r a y  K e m p to n  
L o s  A n g e l e s  T im e s  

J u ly  2 2 , 1 9 8 6

DES, Pinto, a nd asbestos 
aren't code words lor 
the system destroying 

society; they're 
examples of 

the system making 
life safer for all 

of us.
‘ T h e  N o t- S o -S im p le  C risis"  

A m e r i c a n  L a w y e r ,  M a y  1 9 8 6

W h e n  Is a  Loss 
Not a  Loss?
In  1 9 8 5 ,  t h e  p r o p e r ty - c a s u a l ty  in ­
s u r a n c e  i n d u s t r y  s o m e h o w  m a n ­
a g e d  t o  a n n o u n c e  a  S 5 .5  billion  l o s s  
w h i le  s ti ll  p o s t i n g  a  S 5  b illio n  p ro f i t .

C h a r g in g  t h e  in d u s t r y  w ith  f r a u d .  
J .  R o b e r t  H u n te r ,  p r e s i d e n t  o f  t h e  
N a t io n a l  I n s u r a n c e  C o n s u m e r  O r­
g a n iz a t io n ,  e x p la in e d  h o w  i n s u r e r s  
d o  a r i t h m e t ic — n o t  like  y o u  a n d  I d o , 
b e l i e v e  m e .  H u n te r  d e s c r i b e d  w h a t  
i n s u r e r s  c o n s i d e r  l o s s e s :

•  $ 2 . 1  b illio n  w a s  d i s p e r s e d  a s

M a k i n g  G ood  o n  
a  Pred ic t ion
■W e'll s e e  t h i s  o n e  a g a in , "  b e g a n  a  
S e p t e m b e r  1 , 1 9 8 6  e d i to r ia l  in  t h e  
Journal of Commerce: i t  w e n t  o n :  
" C o n s u m e r  a d v o c a t e s  o p p o s e d  t o  
t h e  i n s u r a n c e  in d u s t r y  h a v e  b e e n  
f o n d  o f  a c c u s i n g  s o m e  o f  t h e  i n d u s ­
t r y  l e a d e r s  o f  c o llu s io n  b y  q u o t in g  
t h e m — o u t  o f  c o n te x t ,  w e  th in k —

Where product liability 
has h ad a  notab'3 

impact— where it has 
most significantly affect­

ed m a n a g e m e n t  
decision-making— has 
been in the quality of 
the products them­

selves. Managers say 
products have become 
safer, manufacturing 
procedures have been 
improved, and labels 
a n d  use instructions 
have b e c o m e  more 

explicit.
N a th a n  W e b e r ,  ‘ P ro d u c t  Liability: 

T he C o rp o ra te  R esp o n se*  
( C o n fe re n c e  B o a rd , 1987), a  
su rv e y  o I  t h e  risk  m a n a g e rs  
o f  2 3 2  m a jo r  c o rp o r a t io n s

o p t io n a l  d i v id e n d s  t o  s to c k h o l d e r s .
•  S I . 9  b ill io n  w a s  in  t a x e s ,  b u t  

t h e  i n d u s t r y  f o r g o t  t o  m e n t i o n  t h a t  
t h e s e  w e r e  r e b a t e d .

•  S 6 . 5  billion  w a s  in  r e a l iz e d  a n d  
u n r e a l iz e d  c a p i t a l  g a m s .

T h e  U .S . G o v e r n m e n t  A c c o u n t in g  
O f f ic e  in  A pril 1 9 8 7  m a k e s  t h i s  
s t r a ig h t f o r w a r d  s t a t e m e n t :

" T h e  p r o p e r t y / c a s u a l t y  in d u s t r y  
h a d  a  $  1 9  b illio n  a f t e r - t a x  p r o f i t  f o r  
1 9 8 6  a n d  a n  $ 8 1  b ill io n  p r o f i t  o v e r  
t h e  t e n - y e a r  p e r i o d  1 9 7 6  t h r o u g h  
1 9 8 5 . "

D o n 't  y o u  w is h  y o u  h a d  l o s s e s  
l ik e  t h e s e ?

f o r  p r o n o u n c e m e n t s  t h e y 'v e  m a d e  
a t  i n s u r a n c e  m e e t i n g s  a b o u t  h o w  
t h e  in d u s t r y  m u s t  m o v e  t o  r e c o v e r ."  
It t h e n  q u o t e d  J a m e s  T . L y n n , c h a i r ­
m a n  o f  A e tn a  L ife  & C a s u a l ty ,  a n ­
n o u n c in g  v e r y  s t r o n g  r e s u l t s  o f  t h e  
s e c o n d  q u a r t e r  o f  1 9 8 6 :  " H o w e v e r , 
c a s u a l ty / p r o p e r t y  e a r n i n g s  m u s t  
c o n t i n u e  t o  im p r o v e  t o  c o m p e n s a t e  
f o r  t h e  l o s s e s  a n d  i n a d e q u a t e  r e ­
t u r n s  o f  r e c e n t  y e a r s . "

Your Assumpt ions 
or Mine?
N o  o n e  c a n  p r e d i c t  p r e c i s e l y  w h a t  
t h e  i m p a c t  o f  t o r t  r e f o r m  w o u ld  b e  
o n  p r e m i u m s .  B u t  w i th  t h e  p r o p e r  
a s s u m p t i o n s ,  v a r i a b le s  s u c h  a s  
c la im s  s e t t l e m e n t s  a n d  u n d e r w r i t ­
i n g  e x p e r i e n c e  c a n  b e  w o r k e d  in to  
t h e  n e c e s s a r y  f o r m u la s  t o  m a k e  
p r o je c t i o n s .

Coyne. 
Eteciffivr CVector.

Amencan Ton Reform Association 
(a buvneu |rouc)

Justice i n  B la ck 
a n d  Wh it e
0 n M a r c h 2 1 . 1 9 8 1 .  t h e  b e a t e n  a n d  
s l a s h e d  b o d y  o f  a  b l a c k  1 9 -y e a r -o ld  
n a m e d  M ic h a e l  D o n a ld  w a s  f o u n d  
h a n g in g  f r o m  a  t r e e  in  a  M o b ile ,  Al­
a b a m a  s u r b u r b .

T h a t  d a y  D o n a ld 's  m o t h e r  r a n  
in to  M ic h a e l  F ig u re s ,  a  s t a t e  s e n a ­
t o r  w h o  l iv e s  in  t h e  n e ig h b o r h o o d  
a n d  w h o  is  a  la w y e r  in  M o b ile .  H e  
h a s  b e e n  w o r k in g  o n  t h e  c a s e  p r o  
b o n o  e v e r  s in c e ,  in  c l o s e  c o o p e r a ­
t io n  w ith  t h e  l a w y e rs  o f  t h e  S o u t h ­
e r n  P o v e r ty  L aw  C e n t e r .

T h e  tw o  p e o p le  w h o  a c tu a l ly  
l y n c h e d  M ic h a e l  D o n a ld  w e r e  c o n ­
v i c t e d  o n  c r im in a l  c h a r g e s — o n e  
w a s  s e n t e n c e d  t o  a  l ife  t e r m  a n d  
o n e  t o  d e a t h .  B u t  i t  w a s  a  civil 
la w s u it— a  w r o n g f u l  d e a t h  a c t i o n  
b r o u g h t  a g a in s t  t h e  U n i te d  K la n s  o f  
A m e r ic a — t h a t  a c h ie v e d  t r u e  lu s t ic e  
f o r  t h e  f a m ily  o f  M ic h a e l  D o n a ld .

T h e  l a w y e r s  w h o  r e p r e s e n t  M rs . 
D o n a ld  s t r e s s e d  t o  t h e  ju ry  t h a t ,  
a l t h o u g h  n o  a m o u n t  o f  m o n e y  
w o u ld  b r in g  h e r  s o n  b a c k  t o  h e r .  
o n ly  a  l a r g e  v e r d i c t  w o u ld  b r in g  
s t r o n g  e n o u g h  m e s s a g e  to  t h e  K lan  
t h a t  t h e i r  p h i lo s o p h y  o f  h a t r e d  a n d  
v io le n c e  will n o  l o n g e r  b e  t o le r a t e d .  
T h e  a ll-w h ite  ju ry  a g r e e d .  O n  F e b r u ­
a r y  1 2 .  1 9 8 7 ,  M rs . D o n a ld  w a s  
a w a r d e d  $ 7  m il lio n .in  d a m a g e s .

L y n n 's  s t a t e m e n t  i s  w o r t h  r e ­
m e m b e r i n g ,  s o  h e r e  i t  i s  a g a in .  B e ­
c a u s e .  j s  t h e  Journal of Commerce 
w is e ly  p o in te d  o u t .  "It c e r ta in ly  d o e s  
n o th in g  t o  q u i e t  t h e  a l l e g a t io n s  t h a t  
t h e  in s u r a n c e  in d u s t ry ,  w ith  d r a m a t ­
i c  p r e m i u m  r i s e s ,  is  m a k in g  i t s  c u s ­
t o m e r s  p a y  f o r  i t s  m a n a g e m e n t  m is ­
t a k e s  d u r in g  t h e  c a s h  f lo w  u n d e r -  
w n t m g  y e a r s . "  J u s t  w h a t  w e 'v e  
b e e n  s a y in g  r ig h t  a lo n g .10



Wha t  Some Doctors 
H a v e  to Say
T h e  g r e a t e s t  c a u s e  o f  m a l p r a c t i c e  
is  m a l p r a c t ic e .  Y o u  m u s t  u n d e r ­
s t a n d  t h a t  s o m e  o f  t h e  m a l p r a c t i c e  
o u t  t h e r e  i s  s o  g r ie v o u s ,  o f f e n s iv e ,  
a n d  im p la u s ib le  a s  t o  b e g g a r  t h e  
im a g in a t io n  W ith o u t  r e a l  m a l p r a c ­
t i c e ,  w e  w o u ld  n o t  h a v e  t h i s  p r o b ­
le m .

Barry S. ScMnm. M 0 
Orector of Malemavfetai Meoone 

Pasadena s Kjnuigton Memorial Hovxtai 
AMA yr* 21. 1985

I u s e d  t o  g o  o u t  a n d  t a l k  t o  a ll t h e  
h o s p i t a l s  a r o u n d  h e r e .  I t o ld  t h e m  if 
y o u  h a v e  p r e m a t u r e  b a b ie s ,  y o u  
s h o u ld  s e n d  t h e m  t o  a  c e n t e r  t h a t  
c a n  t a k e  c a r e  o f  t h e m .  T h e n  I a p ­
p e a r e d  in  o n e  c a s e .  All o f  a  s u d d e n ,  
a ll  t h e  b a b i e s  s t a r t e d  g e t t i n g  s e n t  
w h e r e  t h e y  s h o u ld  b e .Oavxl Abramyan. M 0.

Wasfwtgion. 0  C
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The utter disregard lor 
basic principles 
of ethical and 
sale practices 
is appalling.

J o h n  A d r i a n a ,  fA.D.,
N e w  O r l e a n s  a n e s t h e s io l o g i s t

States are doing a  terrible 
job in disciplining 

doctors. There are a  lew- 
notable exceptions. 

Things are getting better, 
but not last enough to 

save a  lot ol 
patients trom being 
injured or killed by 

doctors w h o  are on the 
loose because they 

haven’t been 
disciplined.

S i d n e y  W o lf e ,  M .D .

The  Prob lems of 
F lo r id a  Doctors
In  t h e  s p r i n g  o f  1 9 S 6 .  t h e  Orlando 
Sentinel p u b l i s h e d  a n  a u th o r i t a t iv e  
s ix - p a r t  s e r i e s  o n  m e d ic a l  n e g l i ­
g e n c e  a n d  m a l p r a c t i c e  l i t ig a t io n  in  
F lo r id a ,  w i th  n a t io n a l  c o m m e n ta r y .

T h is  i s  o n e  r e v e l a t i o n :
F iv e  o b s t e t r i c i a n s  a t  t h e  U n iv e rs i­

t y  o f  M in n e s o t a  a n a ly z e d  2 2 0  m a l ­
p r a c t ic e  c la im s  n a tio n w id e  in v o lv in g  
c h ild b ir th . T h e  c la im s  h a d  b e e n  p a id  
b y  t h e  S t .  P a u l  F ire  a n d  M a r in e  In ­
s u r a n c e  C o .  b e t w e e n  1 9 8 0  a n d  
1 9 8 2 .  T h e  r e s e a r c h e r s  f o u n d  t h a t  
t h e  d o c t o r s  in  t h o s e  c a s e s  h a d  m is ­
h a n d le d  6 8  p e r c e n t  o f  t h e  r i s k s  a s ­
s o c i a t e d  w i th  d e liv e ry .

T h e  Sentinel a l s o  r e p o r t e d  o n  t h e  
w o r k  o f  B o n n ie  B e r ry ,  a  f o r m e r  
U n iv e rs i ty  o f  M iam i s o c io l o g is t  w h o  
h a d  r e v i e w e d  e v e r y  c a s e  o f  d i s ­
c ip l in e  a g a i n s t  F lo r id a  d o c t o r s  b e ­
t w e e n  1 9 8 0  a n d  m id - 1 9 8 4 .  w h e n

i n s u r a n c e  c o m p a n i e s  p a id  m a l p r a c ­
t i c e  c la im s  o n  b e h a l f  o f  2 . 2 3 9  F lo ri­
d a  d o c t o r s .  D u r in g  t h a t  p e r io d .  
P r o f e s s o r  B e r r y 's  r e s e a r c h  r e v ­
e a l e d .  t h e  D e p a r t m e n t  o f  P r o f e s ­
s io n a l  R e g i s t r a t i o n  h a d  f i le d  m a l ­
p r a c t i c e  c h a r g e s  a g a i n s t  o n ly  4 5  
d o c t o r s  a n d  o n ly  2 1  w e r e  d i s c ip lin ­
e d .  'M y  n o n - s c i e n t i f i c  a n d  g u t  f e e l ­
in g ."  s h e  s a id ,  " i s  t h a t  t h e  p a t i e n t s  
a r e  n o t  s e e n  a s  i m p o r t a n t  p a r t s  o f  
t h i s  e n t i r e  . .  . p r o c e s s . "

A m o n g  t h e  c a s e s  d i s c u s s e d  in  
t h e  s e r i e s  w a s  t h e  fo llo w in g : *By t h e  
t im e  s t a t e  o f f ic ia l s  w e r e  t o ld  a b o u t  
a  p r o b le m  d o c t o r  a t  F is h  M e m o r ia l  
H o s p i ta l  in  N e w  S m y r n a  B e a c h  f iv e  
y e a r s  a g o .  r e c o r d s  s h o w e d  t h a t  t h e  
p h y s ic i a n  h a d  b e e n  s e e n  u n d e r  t h e  
i n f lu e n c e  o f  a lc o h o l  in  t h e  h o s p i t a l  
m a n y  t i m e s  b y  1 4  d o c t o r s ,  n u r s e s
a n d  a d m i n i s t r a t o r s  Y e t  t h e
h o s p ita l  r e p o r t e d  t h e  d o c t o r  t o  s t a t e  
o f f ic ia l s  o n ly , a f t e r  b e i n g  s u e d  f o r  
n o t  d o in g  s o . '

Not Every  Hosp it a l 
I n ju ry  Is C a u s e d  b y  
M a l p r a c t i c e—Some 
Are C a u s e d  b y  Bad  
Products
O n ly  o n c e  h a s  t h e  S u p r e m e  C o u r t  
o f  A r k a n s a s  a l lo w e d  a  j u r y  a w a r d  o f  
p u n i t iv e  d a m a g e s  t o  s t a n d  in  a  
p r o d u c t  liab ility  c a s e .  T h e  p r o d u c t  
w a s  a n  a r t i f ic ia l  b r e a t h i n g  m a c h i n e  
w id e ly  u s e d  b y  a n e s t h e s i o l o g i s t s  
d u r in g  s u r g e r y .  T h e  c a s e  w a s  Airco. 
Inc. v. Simmons First National Bank. 
T h e  b r e a t h in g  m a c h i n e  i i a d  a n  u n ­
n e c e s s a r y  v a lv e  t h a t  i n c r e a s e d  t h e  
lik e lih o o d  o f  o p e r a t o r  e r r o r  t h a t  
w o u ld  c a u s e  d e a t h  o r  s e r i o u s  b r a in  
in ju ry . O n ly  w h e n  t h e  p u n i t i v e  d a m ­
a g e  a w a r d  w a s  u p h e ld  a t  t h e  S u ­
p r e m e  C o u r t  le v e l  d id  t h e  c o m p u n y  
s t o p  s e ll in g  t h e  v a lv e s  a n d  te ll  u s e r s  
t o  d i s a b l e  a ll v a lv e s  in  p l a c e .

In  M a y  1 9 8 0 .  G e o r g ia  H u c h in g -  
s o n ,  a  w o m a n  in  h e r  m id - s ix t ie s ,  h a d  
s u r g e r y  a t  a  h o s p i t a l  in  L itt le  R o c k .  
A r k a n s a s ,  f o r  s u s p e c t e d  b r a in  c a n ­
c e r .  I t  t u r n e d  o u t  t h a t  s h e  d id  n o t  
h a v e  a  m a l ig n a n c y  a n d ,  h a d  th in g s  
n o t  g o n e  a w r y  d u r in g  s u r g e r y ,  s h e  
w o u ld  h a v e  h a d  a n  e x c e l l e n t  c h a n c e  
f o r  r e c o v e r y .

A t t im e s  d u r in g  s u r g e r y ,  i t  i s  
n e c e s s a r y  t o  a p p ly  p r e s s u r e  s o  t h a t  
t h e  l u n g s  e x p a n d  a n d  c o n t r a c t  a s

t h e y  d o  in  n a tu r a l  b r e a t h in g .  In  t h e  
c o u r s e  o f  a  ty p ic a l  o p e r a t io n ,  t h e  
p r e s s u r e  is  p r o v id e d  s o m e t i m e s  b y  
a  f le x ib le  b a g ,  w h ic h  t h e  a n e s t h e t i s t  
s q u e e z e s  a n d  r e l e a s e s  b y  h a n d ,  
a n d  a t  o t h e r  t i m e s  b y  t h e  a r t i f ic ia l  
b r e a t h in g  m a c h i n e ,  a  v e n n la to r  t h a t  
a l s o  c r e a t e s  a l t e r n a t in g  p r e s s u r e .  It 
is  u s u a l ly  n e c e s s a r y  t o  s w i tc h  b a c k  
a n d  f o r th  b e t w e e n  b a g  a n d  v e n ­
t i la to r .

T h e  A irco  v e n t i l a to r  u s e d  o n  M rs . 
H u c h in g s o n  h a d  tw o  w a y s  to  m a k e  
t h e  s w i tc h :  O n e  w a s  b y  m a n u a l ly  
c o n n e c t i n g  t h e  h o s e — a  m e t h o d  
t h a t  t a k e s  a b o u t  1 0  s e c o n d s  a n d  
in v o lv e s  n o  h a z a r d  to  t h e  p a t i e n t .  
T h e  o t h e r  r e l i e d  o n  a n  o p t io n a l  a c ­
c e s s o r y  c a l l e d  a  s e l e c t o r  v a lv e , a  
d e v ic e  a t t a c h e d  t o  t h e  v e n t i l a to r .  It 
h a d  t h r e e  p o r t s ,  all t h e  s a m e  s iz e ,  
p l a c e d  v e ry  c l o s e  t o g e t h e r .

B e f o r e  M rs .  H u c h m g s o n ’s  s u r ­
g e r y .  h o s e s  h a d  b e e n  a t t a c h e d  t o  
t h e  r ig h t - h a n d  p o r t  o n  t h e  s e l e c t o r  
v a lv e ,  a n d .  in c o r r e c t ly ,  o n  t h e  m id ­
d le  p o r t ,  w h e r e  o n ly  a  b a g  s h o u ld  
h a v e  b e e n  c o n n e c t e d .  B e c a u s e  t h e  
p o r t s  lo o k e d  a lik e , w e r e  s o  c lo s e  t o ­
g e t h e r .  a n d  l a c k e d  a d e q u a t e  w a r n ­
in g  l a b e l s  a n d  s ig n s ,  a  n u r s e - a n e s -  
t h e t i s t  m is ta k e n ly  a t t a c h e d  t h e  
h o s e  h a n g in g  f r o m  t h e  m id d le  p o r t  
i n s t e a d  o f  a  b a g  d u r in g  t h e  o p e r a ­
t io n .  T h e  i m p r o p e r  c o n n e c t i o n  
p u m p e d  a ir  i n to  t h e  l u n g s  o f  M rs .

H u c h in g s o n .  w ith  n o  w a y  fo r  i t  t o  e s ­
c a p e .  T h e  b u i ld -u p  o f  p r e s s u r e  a n d  
la c k  o f  o x y g e n  s e v e r e ly  d a m a g e d  
h e r  l u n g s  a n d  b r a in .

M rs . H u c h i n g s o n  l iv e d  in  a  c o m a  
f o r  1 6  m o n th s  a f t e r  t h e  s u r g e r y  a n d  
r e q u i r e d  r o u n d - th e - c lo c k  n u r s i n g  a t  
a  c o s t  o f  m o r e  t h a n  $ 3 0 0 , 0 0 0 .

A t t r ia l,  e x p e r t  t e s t im o n y ,  in c lu d ­
in g  t h a t  o f  t h e  A ir c o  e n g i n e e r  w h o  
h a d  d e s i g n e d  t h e  v e n t i l a to r  a n d  t h e  
s e l e c t o r  v a lv e ,  s h o w e d  t h a t  t h e  
c o m p a n y  d a s ig n e d ,  m a n u f a c tu r e d ,  
s o ld ,  a n d  p e r s i s t e d  in  s e l l in g  t h e  
v a lv e  e v e n  t h o u g h  it s h o u ld  h a v e  
k n o w n  t h e  d e v ic e  w a s  i n h e r e n t ly  
d a n g e r o u s .  A s  t h e  a p p e a l  c o u r t  
s a id .  " T h e  m a n u f a c tu r e r  k n e w  f ro m  
t h e  o u t s e t ,  b y  i t s  o w n  t e s t i n g ,  t h a t  
a n  u n n e c e s s a r y  c o m p o n e n t  o f  t h e  
p r o d u c t  w a s  s o  d e a d ly  t h a t  it s h o u ld  
n e v e r  h a v e  b e e n  m a d e  a v a i l a b le  to  
t h e  p u b l i c . '

B e f o r e  m a r k e t i n g  t h e  m a c h i n e .  
A irc o  h a d  f ie ld - t e s t e d  t h e  v e n t i l a to r  
a n d  s e l e c t o r  a t  3 0  s i t e s  t h r o u g h o u t  
t h e  c o u n t r y .  A l th o u g h  r e p o r t s  w e r e  
g e n e r a l ly  u n f a v o r a b le ,  t h e  c o m p a ­
n y  m a n u f a c tu r e d  a n d  s o ld  t h e  p r o d ­
u c t  a n y w a y .

T w o  m e m b e r s  o f  t h e  m e d ic a l  
p a r t n e r s h i p  t h a t  w a s  a  d e f e n d a n t  in  
t h e  c a s e  t e s t i f i e d  t h a t  t h e y  d id  n o t  
l e a r n  u n til  a f t e r  t h e  H u c h i n g s o n  in ­
ju ry  t h a t  t h e  v e n t i l a t o r  c o u ld  b e  
u s e d  w i t h o u t  t h e  s e l e c t o r  v a lv e .

O n e  o f  t h e  d o c t o r s  s a id  d i re c t ly  t h a t  
t h e  v a lv e  ' i s  a b s o lu t e ly  a  t im e  
b o m b ,  a n d  a n y b o d y  t h a t  s i t s  t h e r e  
a n d  c o n n e c t s  it a  f e w  t h o u s a n d  
t i m e s . . .  (is) g o i n g  t o  m i s c o n n e c t  
it  s o o n e r  o r  l a te r ."

T h e  ju ry  a w a r d e d  c o m p e n s a t o r y  
d a m a g e s  o f  $ 1 , 0 7 0 , 0 0 0  a n d  p u n i ­
t i v e  d a m a g e s  o f  $ 3 , 0 0 0 , 0 0 0  
a g a i n s t  A irc o . w h o s e  n e t  w o r t h  e x ­
c e e d e d  $ 6 0 7 , 0 0 0 , 0 0 0 .

A irc o  h a d  a r g u e d  t h a t  i t  t o o k  a  
c o m b i n a t i o n  o f  n i n e  s e p a r a t e  a c t s  
o f  n e g l i g e n c e  ( m o s t  o f  w h ic h  w e r e  
a t t r i b u t e d  t o  t h e  n u r s e - a n e s t h e t i s t )  
t o  b r in g  a b o u t  M rs . H u c h i n g s o n 's  
in ju r ie s ,  b u t  a s  J u s t i c e  S m i th  s a id  
f o r  t h e  A r k a n s a s  S u p r e m e  C o u r t .  
'T h a t  p o s s ib ili ty  o f  in ju ry  c o u ld  h a v e  
b e e n  e l i m in a te d  h a d  A irc o  s im p ly  
p u t  t h e  v e n t i l a t o r  o n  t h e  m a r k e t  
w i t h o u t  t h e  o p t io n a l  b u t  l e th a l  s e ­
l e c t o r . "  W h e n  t h e  c o u r t  u p h e ld  t h e  
p u n i t i v e  d a m a g e  a w a r d  in  1 9 8 2 .  
tw o  y e a r s  a f t e r  G e o r g ia  H u c h in g s o n  
w a s  in ju r e d ,  t h a t  i s  e x a c t l y  w h a t  
A irc o  d id .

O f  t h e  1 9  m il lio n  o p e r a t i o n s  p e r ­
f o r m e d  a n n u a lly  w h ile  A irc o  s o ld  t h e  
d e f e c t iv e  v e n t i l a t o r ,  a b o u t  2 5 . 0 0 0  
d e a t h s  o n  t h e  o p e r a t i n g  t a b l e  w e r e  
l i s te d  a s  ‘ c a u s e  o f  d e a t h  u n k n o w n ."  
a n d  it i s  i m p o s s ib l e  t o  d e t e r m i n e  
h o w  m a n y  o f  t h e s e  w e r e  b r o u g h t  
a b o u t  b y  m i s t a k e s  r e l a t i n g  t o  t h e  
s e l e c t o r  v a lv e .
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M A N U F A C T U R E R S  L IS T E N  W H E N  

J U R IE S  S P E A K  O U T  O N  S A F E T Y .

Consumer- in i t ia ted p rodu c t  safety lawsuits h a v e  b e e n  effect ive i n  
m o d i f y i n g  or p u l l i n g  f rom the  marke t  the f o l l ow in g  products:

Asbestos
In  a  l a n d m a r k  c a s e  in  T e x a s  in  
1 9 7 3 ,  t h e  c o u r t  f o u n d  t h a t  J o h n s  
M a n v il le  a n d  o t h e r  c o m p a n i e s  t h a t  
m a n u f a c t u r e d  a c b e s t o s  h a d  f a i le d  
t o  w a r n  t h e i r  e m p l o y e e s  o f  t h e  
k n o w n  h a z a r d s  o f  w o r k in g  w i th  a s ­
b e s t o s .  T h e  m a n j f a c t u r e r s  o f  a s ­
b e s t o s  h a d  f a i l e d  t o  t e s t  t h e i r  
p r o d u c t s  a n d  l e f t  t h e  p r o d u c t s  o n  
t h e  m a r k e t  f o r  5 0  y e a r s  k n o w in g  
fu ll w e ll  t h a t  t h e y  c o u ld  c a u s e  a s -  
b e s t o s i s  ( a  c a n c e r o u s  b r o n c h ia l  
d i s e a s e ) .  T w e n ty - o n e  m illio n  A m e ri­
c a n s  h a v e  b e e n  e x p o s e d  t o  a s ­
b e s t o s  in  t h e  w o r k p la c e .  T w e n ty  
t h o u s a n d  A m e r i c a n s  d i e  e a c h  y e a r  
f r o m  c a n c e r  c a u s e d  b y  a s b e s t o s .  
F e d e r a l  l e g i s la t io n  n o w  r e q u i r e s  
t h a t  a s b e s t o s  b e  r e m o v e d  f r o m  
p u b l i c  b u i l d i n g s ,  a n d  r e m o v a l  
p r o j e c t s  a r e  c u r r e n t ly  u n d e r w a y  
t h r o u g h o u t  t h e  c o u n t r y .

Blenders
T im  L ittle  w a s  h e lp in g  h i s  m o th e r  
m a k e  b r o w n ie s ,  w h e n  t h e  b l e n d e r  
u n e x p e c t e d l y  c a m e  u n s c r e w e d  
f r o m  i t s  b a s e .  T im  r e a c h e d  f o r  t h e  
b l e n d e r  a n d  h i s  h a n d  s t r u c k  t h e  
w h ir l in g  b l a d e s .  T im  n e e d e d  s u r ­
g e r y  t o  r e p a i r  s e v e r a l  t e n d o n s  a n d  
a  n e r v e  in  h i s  h a n d .  O n e  te n d o n  h a d  
b e e n  s o  b a d ly  s h r e d d e d  t h a t  i t  
c o u ld  n o t  b e  r e p a i r e d .  T im  will 
n e v e r  r e g a in  c o m p l e t e  m o t io n  in  all 
h i s  f in g e r s .

T h e  d e s ig n  o f  t h e  b l e n d e r  c a u s e d  
t h e  c o n ta i n e r  t o  d e t a c h  f ro m  t h e  
b a s e  w h e n  s u f f i c i e n t  t o r q u e  w a s  
c r e a t e d  in s i d e  t h e  c o n ta i n e r .  T h is  
t e n d e d  t o  h a p p e n  o f t e n  w h e n  th ic k  
s u b s t a n c e s ,  lik e  b a i t e r ,  w e r e  b l e n d ­
e d .  T h e  c o m p a n y  k n e w  t h i s  b u t  
f a i l e d  t o  c a u t i o n  c u s t o m e r s  in  t h e  
h a n d b o o k  f o r  t h e  b l e n d e r .

If T im  h a d  n o t  b e e n  a b l e  t o  s u e  
t h e  m a n u f a c t u r e r ,  h i s  fa m ily  w o u ld  
h a v e  h a d  t o  a b s o r b  t h e  c o r t s  o f  a ll 
h i s  m e d ic a l  b ills .
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Chiinsaws
C h a  n s a w s  h a v e  b e e n  r e d e s i g n e d  
a s  a  r e s u l t  o f  p r o d u c t  l iab ility  
la w  w i t s .  A w o o d c u t t e r 's  fam ily  w a s  
a w a r d e d  $ 3 4 5 , 0 0 0  in c o m p e n s a to ­
ry  d a m a g e s  a f t e r  t h e  c o u r t  d e t e r ­
m in e d  t h a t  h i s  d e a th  w a s  c a u s e d  b y  
a  d e f e c t  in  t h e  s a w .  S a f e t y  d e v ic e s  
i n c lu d in g  c h a in  b r a k e s  a n d  h a n d  
s h i e l d s  a r e  n o w  s t a n d a r d  o n  m o s t  
b r a n d s  o f  c h a in s a w s .

DES
D E S  w a s  p r e s c r i b e d  in  t h e  1 9 5 0 s  
f o r  w o m e n  p r o n e  t o  m is c a r r i a g e .  It 
w a s  m a r k e t e d  w i th o u t  t e s t i n g  b y  
s e v e r a l  h u n d r e d  p h a r m a c e u t i c a l  
f i r m s ,  m a k i n g  it  d i f f ic u l t ,  if  n o t  im ­
p o s s ib l e .  t o  id e n t i fy  t h e  s p e c i f ic  
m a n u f a c t u r e r  w h e n  filin g  s u i t .  T h e  
d a u g h t e r s  o f  t h e s e  w o m e n  a r e  
p r o n e  t o  v a g in a l  a n d  c e r v i c a l  c a n ­
c e r ,  a n d  m a n y  s u f f e r  s te r i l i ty — a n  
e s t i m a t e d  3  m illio n  w o m e n .  In  a  
l e a d i n g  c a s e  in v o lv in g  D E S  it w a s  
f o u n d  t h a t  p r o p e r  t e s t i n g  w o u ld  
h a v e  r e v e a l e d  t h e  c a n c e r  p r o b le m  
in  f e m a le  o f f s p r in g .

Diano Containers 
D r a n o d r a i n c l e a n e r 's p a c k a g i n g w a s  
m o d if ie d  a f t e r  a  w o m a n  lo s t  h e r  
s ig h t  f r o m  t h e  e x p lo s io n  o f  a  D ra n o  
c o n ta i n e r  w ith  a n  u n s a f e  s c r e w  to p .  
T h e  h o u s e w i f e  ( 4 8 )  w a s  a w a r d e d  
$ 9 1 0 , 0 0 0  in  c o m p e n s a to r y  a n d  p u ­
n i t iv e  d a m a g e s  in  1 9 7 0 .

Flammable Children's 
Clothing
L a w s u i ts  in v o lv in g  f la m m a b le  f a b ­
r ic s  u s e d  in  m a k in g  c h i ld r e n s ' c lo th ­
in g  h a v e  l e d  t o  t h e  s t r e n g th e n i n g  o f  
f e d e r a l  f la m m a b i l i ty  s t a n d a r d s .  T h e  
c o u r t s  e x p o s e d  t h e  f a c t  t h a t  t h e  
m a n u f a c t u r e r s  h a d  k n o w n  t h e i r  
d a n g e r o  j s  p r o d u c t s  c o u ld  n o t  p a s s  
t h e  f e d e r a l  s a f e t y  t e s t .

Ford Pintos
F o rd  t e s t i n g  r e v e a l e d  d e s ig n  p r o b ­
l e m s  in  t h e  P in to  g a s  ta n k :  w h e n  th e  
P in to  w a s  h i t  f r o m  t h e  r e a r  a t  2 1  
m p h ,  f u e l  l e a k a g e  e x c e e d e d  f e d e r ­
a l  s t a n d a r d s .  T h is  i n fo r m a t io n  w a s  
f o r w a r d e d  to  t h e  h i g h e s t  lev e l o f  
F o r d 's  m a n a g e m e n t ,  w h o  d e c id e d  
to  g o  a h e a d  w ith  p r o d u c t io n  d e s p i t e  
t h e  d e f e c t .  T h e  n e c e s s a r y  d e s ig n  
c h a n g e s  w o u ld  h a v e  c o s t  F o rd  l e s s  
t h a n  $ 1 5  a  c a r .  T h e  d e c is io n  w a s  
r e p e a t e d  w ith  t h e  M u s ta n g  II. w h ic h  
h a d  s im ila r  d e f e c t s .  O n ly  a f t e r  s u c ­
c e s s f u l  la w s u it s  o n  b e h a lf  o f  in ju re d  
v ic t im s  w e r e  t h e  P in to  a n d  t h e  M u s ­
t a n g  II r e c a l le d  a n d  m o d if ie d .

Formaldehyde 
F o r m a ld e h y d e  is  s ti ll  u s e d  in  w o o d  
p r o d u c t s  s u c h  a s  p a n e l in g  a n d  t h e  
p a r t i c l e  b o a r d  u s e d  t o  b u i ld  m o b i le  
h o m e s .  T h e  f u m e s  c a n  c a u s e  c a n ­
c e r  a n d  o t h e r  i l l n e s s e s .

O n e  w o m a n  a n d  h e r  t w o  c h ild re n  
e x p e r i e n c e d  h e a l th  p r o b le m s  a  f e w  
m o n t h s  a f t e r  m o v in g  in to  t h e i r  n e w  
m o b i l e  h o m e .  O n e  c h ild  w a s  h o s ­
p i ta l iz e d  f o r  c h e m ic a l  h e p a t i t i s .  T h e  
j u r o r s  f o u n d  t h a t  t h e  h o m e  w a s  u n ­
f it  f o r  h u m a n  h a b i t a t i o n .  T h e y  a l s o  
f o u n d  t h a t  t h e  m a n u f a c t u r e r  h a d  
k n o w in g ly  v io la t e d  t h e  T e x a s  D e ­
c e p t i v e  T r a d e  P r a c t i c e s  A c t  a n d  
w a s  n e g l i g e n t  in  fa i l in g  t o  w a r n  
o f  t h e  f o r m a ld e h y d e  c o i  i t e n t  in  t h e  
h o m e .  T h e  v ic t im s  v / e r e  a w a r d e d  
$ 1 7 8 ,  9 0 4  in  c o m p e n s a t o r y  a n d  
$ 2 1 , 1 0 5  in  o u n i i iv e  d a m a g e s .

Infemational Harvester 
Tractors
T h e  g a s  t a n k s  o n  I n t e r n a t io n a l  H a r ­
v e s t e r  t r a c t o r s  h a d  a  d e f e c t iv e  v e n t  
h o le  w h r  h  c a u s e d  b u r n in g  g a s o l in e  
t o  g e y s e r  o n t o  d r v e r s .  E v e n  a f t e r  
r e c e iv in g  n o t ic e  o f  s e v e r e  in ju r ie s  t o  
a  n u m b e r  o f  f a r m e r s ,  t h e  m a n u f a c ­
t u r e r  c o n t in u e d  t o  m a r k e t  f a r m  t r a c ­
t o r s  w ith  t h e  d e f e c t iv e  fu e l  c a p s  a n d  
fu e l  t a n k s .  O n ly  a f t e r  j u r i e s  b e g a n  
a w a r d in g  c o m p e n s a t o r y  a n d  p u n i ­
t iv e  d a m a g e s  d id  t h e  m a n u f a c ­
t u r e r s  c h a n g e  t h e  d e f e c t iv e  d e s ig n .

Kissing Dolls
T h e  k i s s i n g  d o ll c o n t a i n e d  s tu f f in g  
t h a t  h a d  b e e n  t r e a t e d  w i th  a  p e s t i ­
c id e  w h ic h  h a d  c h lo r d a n e  in  it. O n e  
doll h a d  b e e n  le f t  o u t s i d e  o v e m i g n t  
a n d  t h e  m o r n i n g  d e w  a c t i v a t e d  t h e  
p e s t i c id e .  A n  e ig h t - y e a r -o ld  g irl  w a s  
in ju r e d  w h e n  s h e  w a s  e x p o s e d  to  
t h e  p e s t i c i d e  w h e n  s h e  k i s s e d  a n d  
h e ld  t h e  d o ll.

T h e  m a n u f a c t u r e r  p u l le d  t h e  to y  
f ro m  t h e  m a r k e t  w h e n  it  w a s  n o t i ­
f ie d  b y  t h e  f a m i ly 's  l a w y e r  t h a t  s u i t  
w o u ld  b e  f ile d  f o r  c o m p e n s a t i o n  fo r  
t h e  in ju r ie s  to  t h e  l i t t le  g irl.

Pickup Trucks 
M o s t  p ic k u p  t r u c k s  u s e d  t o  h a v e  
th e i r  g a s  t a n k s  b e h in d  t h e  s e a t .  In 
r e a r - e n d  a n d  s id e  c o l l i s i o n s  a n d  
ro l l -o v e r s ,  t h e  t a n k  o f t e n  r u p tu r e d ,  
s p illin g  g a s  in to  t h e  p a s s e n g e r  c o m ­
p a r t m e n t .  If a n y o n - j  w a s  s m o k in g  o r  
a  s p a r k  ig n i t e d  t h e  fu e l ,  t h e  o c ­
c u p a n t s  w e r e  o f t e n  k ille d  o r  b a d ly  
b u r n e d .  C o n s u m e r s  b e g a n  c o m ­
p la in in g  a b o u t  in ju r ie s  s o o n  a f t e r  
t h e  i n t r o d u c t i o n  o f  t h e s e  t a n k s  in  
1 9 5 6 .  b u t  t h e y  w e r e  n o t  r e m o v e d  
f ro m  t h e  m a r k e t  u n t i l  1 9 7 3 ,  a f t e r  
p la in t if fs  w e r e  s u c c e s s f u l  in  a  s e r i e s  
o f  c a s e s .

Zenith TVs
Z e n i th ,  s t a r t i n g  in  1 9 7 2 ,  r e c e i v e d  
o v e r  3 0 0  c o m p l a in t s  a b o u t  f i r e s  
c a u s e d  b y  a  d e f e c t iv e  r e s i s to r  in  t h e  
b a c k  o f  Z e n i th  c o lo r  T V s. T h is  t y p e  
o f  TV c a u s e d  a  f ire  in  t h e  L ie u te n a n t  
G o v e r n o r 's  a p a r t m e n t  a t  t h e  T e x a s  
S t a t e  C a p i to l ,  w h ic h  k ille d  o n e  p e r ­
s o n  a n d  s e r io u s ly  d a m a g e d  t h e  
b u i ld in g .  T h e  s t a t e  s u e d  t h e  m a n ­
u f a c t u r e r .  t h e  w h o l e s a l e r ,  a n d  t h e  
r e t a i l e r  u n d e r  t h e  d o c t r i n e  o f  jo in t  
a n d  s e v e r a l  l ia b ility  a n d  f o r  t r e b l e  
d a m a g e s  u n d e r  t h e  d e c e p t i v e  t r a d e  
p r a c t i c e s  a c t .  T h e  s t a t e  i n v e s t e d  
$ 1 0 0 , 0 0 0  in  e x p e n s e s  (n o t  i n c lu d ­
in g  a t t o r n e y 's  f e e s )  a n d  s e t t l e d  f o r  
$ 1 . 3  m illio n  in  d a m a g e s ,  o r  8 0 %  o f  
t h e  c o s t  o f  r e p a i r i n g  t h e  C a p i to l  
b u i ld in g .

TACT SHIP
nreuc o t o n  or itxAS
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W h a t  I s  Y o u r  L i f e  W o r t h ?

F igures u se d  by Ford 
lo  calcu late  the value 
o l a  hum an  lile

187) Costs

M iscellaneous Accident C o st—S200 
Funeral— S900 

Em ployer l o s s e s — i t , 000 
Insurance Administration—$4,700

M edical C osts: Hospital—S700'

Indirect—W  1,300 .
" -Z'JWi

F o rd  k n e w  th e  P in to  w a s  likely to  
e x p lo d e  it h it fro m  b e h in d . T h e  m a n ­
a g e m e n t  d id  a  c o s t  b e n e f i t  a n a ly s is ,  
e s t im a t in g  th a t  180  p e o p le  w o u ld  
d ie  a n d  1 8 0  b e  in ,u re d , a n d  d e c id e d  
it w o u ld  b e  c h e a p e r  to  s a c n f ic e  
t h o s e  p e o p le  th a n  to  fix th a  car.

Property D am age— S I ,500 
Legal and  Court— S3,000^ 

Victim's Pain and  Sulforing—J10 .000  
A sse ts  (Lost Consum ption)— S5.000

T o t a l  p e r  F a t a l i t y :  S 2 0 0 .7 2 5  
Tablo Irom "Pinto M adness," by  Mark Dowte in 
M other Jo n o s  Sopt.rOct. 1977, p a g e  18. B ased  on  
National Highway Traffic S a le ty  Administration study 
u sed  by Ford in Cost Benofit analysis.

---—— ~
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Pun i t iv e D a m a g e s— 
W h e n  the Corpora t ion 
Doesn't C a re
A s t h e  American Lawyer s a id .  "A 
l a r g e  c o m p a n y  t h a t  d e l ib e r a t e ly  d e ­
c id e s ,  a t  t h e  c o s t  o f  s e v e r a l  liv e s , t o  
e v a d e  a  s a f e t y  r e g u la t i o n  o r  m a r k e t  
a  p r o d u c t  t h a t  i t s  o w n  p e o p l e  f e a r  
i s  u n s a f e  n e e d s  t o  h a v e  m illio n s  a s ­
s e s s e d  a g a i n s t  it f o r  t h e  p u n i s h ­
m e n t  t o  h u r t . "

P u n i t iv e  d a m a g e s  a r e  j u s t  t h a t :  
p u n i s h m e n t  o f  a  c o r p o r a t i o n  t h a t  
k n o w s  i t s  p r o d u c t  w ill h u r t  o r  kill 
p e o p le ,  a n d  m a r k e t s  it  a n y w a y .

A re  p u n i t iv e  d a m a g e s  a c tu a l ly  
b a t t e r i n g  c o r p o r a t i o n s  t o o  m u c h ?  
S h o u ld  t h e y  b e  l im ite d  b y  l e g i s la ­
t io n ?  O n ly  t h e  U .S . J u s t i c e  D e p a r t ­
m e n t  s e e m s  t o  t h in k  s o ,  a n d  in  
r e s p o n s e  t h e  N a t io n a l  A s s o c ia t io n  
o f  A t to rn e y s  G e n e r a l  s a id  u n e q u iv o ­
c a lly : " T h e  f ig u r e s  p r e s e n t e d  b y  t h e  
J u s t i c e  D e p a r tm e n t  R e p o r t  a r e  
m e a n i n g l e s s . ’

T h e  R a n d  C o r p o r a t i o n 's  I n s t i tu t e  
f o r  Civil J u s t i c e ,  w h o s e  b o a r d  is  
d o m in a t e d  b y  i n s u r a n c e  in d u s t r y  
f ig u r e s ,  in  1 9 8 7  r e l e a s e d  a  s u m ­
m a r y  o f  i t s  r e s e a r c h  r e s u l t s  o n  " P u ­
n itiv e  D a m a g e s . . .  H o w  M u c h  a n d  
T o  W h o m ."  A m o n g  t h e  f in d in g s :

•  T h e  f e w  l a r g e  a w a r d s  h a v e  
s k e w e d  t h e  t o ta l s .

•  In  2 5  y e a r s  t h e  f r e q u e n c y  o f  
p u n i t iv e  a w a r d s  in  p e r s o n a l  in ju ry  
c a s e s  h a s  c h a n g e d  l it tle .

•  P u n i t iv e  d a m a g e s  w e r e  r a r e ly  
g r a n t e d  in  p e r s o n a l  in ju ry  c a s e s  in  
a n y  j u r i s d ic t io n — t h e y  a r e  f a r  m o r e  
f r e q u e n t  in  b u s i n e s s  c o n t r a c t  liti­
g a t io n .

•  In  a b o u t  h a lf  t h e  t r ia ls ,  p u n itiv e  
a w a r d s  w e r e  r e d u c e d ,  a n d  t h e  r e ­
d u c t i o n s  w e r e  g r e a t e s t  in  p e r s o n a l  
in ju ry  t r ia ls .  A s  a  r e s u l t  o f  p o s t - t r i a l  
a c t i o n ,  p la in t if f s  a c tu a l ly  r e c e i v e d  
o n ly  a b o u t  h a lf  t h e  m o n e y  a w a r d e d  
b y  ju r ie s .

The  Courts C l a m p  
D ow n  o n  Construct ion
In  M a y  1 9 8 2 .  C ly d e  M c W illia m s , a  
c o n s t r u c t i o n  c a r p e n t e r ,  w a s  w o rk ­
in g  o n  a  3 0 - s t o r y  c o n d o m in iu m  in  
S e a t t l e .  T h e  c o r e  o f  t h e  b u i ld in g —  
i t s  c o n c r e t e  s k e l e t o n — w a s  b e in g  
c o n s t r u c t e d .  D u r in g  th i s  s t a g e ,  c o n ­
c r e t e  i s  p o u r e d  o n e  f lo o r  a t  a  t im e .  
S t e e l  a n d  lu m b e r  f o r m s  a r e  u s e d  a s  
m o ld s  a n d  t h e n  r e m o v e d  w h e n  t h e  
c o n c r e t e  h a s  s e t .  E a c h  f o rm  is  
a b o u t  4 0  f e e t  f r o m  e n d  t o  e n d .  
M c W il l i a m s 's  j o b  w a s  t o  u n f a s t e n  
t h e  f o r m s  a f t e r  t h e  c o n c e r t e  h a r d ­
e n e d .  A s  h e  s t o o d  o n  t h e  e d g e  o f  
t h e  c o n c r e t e  c o r e ,  a  t o w e r  c r a n e ,  
w h ic h  t h e  c o n s t r u c t i o n  c o m p a n y  
h a d  l e a s e d  f r o m  t h e  M o b ile  C r a n e  
C o m p a n y ,  h o o k e d  o n  t o  t h e  f o rm  
a n d  n u r s e d  i t  o u t  o f  t h e  c o r e .

T h e  t o w e r  c r a n e  h a d  b e e n  in  
o p e r a t i o n  o n  t h e  s i t e  d a ily  fo r  a b o u t  
tw o  m o n th s .  T h e  d e a d e n d  o f  t h e  lift 
l in e  t h a t  r a n  a r o u n d  t h e  p u lle y  a t  t h e  
e n d  o f  t h e  c r a n e  w a s  s e c u r e d  w ith  
U -b o lt  c l a m p s .  W ith  u s e .  t h e  lift l in e  
c a b l e  s t r e t c h e s  l ik e  ta f fy .  A s  it 
s t r e t c h e s ,  it d e f e a t s  t h e  c la m p in g  
e f f e c t  o f  t h e  U -b o its .

S u d d e n t ly  t h e  lift l in e  a t t a c h in g  
t h e  s p r e a d e r  b a r  t o  t h e  c r a n e  g a v e  
w a y .  T h e  b a r  d r o p p e d  o n  M cW il­
l ia m s ,  f ir s t  s t r ik in g  h i s  r ig h t  s h o u ld e r  
a n d  t h e n  h i s  r ig h t  f o o t .  T h e  b lo w  
s e v e r e d  t h e  n e r v e  t o  M c W illia m s '

d e l to id ,  t h e  m a in  s h o u ld e r  m u s c l e ,  
a n d  c r u s h e d  t h e  b o n e s  in  h i s  f o o t .  
H e  s p e n t  t h r e e  w e e k s  in  t h e  h o s p i ­
t a l  a n d  a  y e a r  in  r e h a b i l i t a t io n .

H is  in ju r ie s  a r e  p e r m a n e n t .  M c ­
W ill ia m s  c a n n o t  lift h i s  a r m  a b o v e  
h i s  s h o u l d e r  a n d  w a lk s  w i th  a  l im p . 
H e  h a s  l o s t  h i s  a b ility  t o  b a l a n c e  a n d  
c a n n o t  c l im b .  A t i n g l e  p a r e n t  w i th  
t h r e e  c h i ld r e n ,  M c W illia m s  w a s  3 6  
a t  t h e  t im e  o f  t h e  a c c i d e n t ,  e a r n e d  
$ 3 3 , 0 0 0  a  y e a r ,  a n d  w a s  lo o k in g  
f o r w a r d  t o  a  b r ig h t  f u t u r e  in  S e a t ­
t l e 's  b o o m in g  c o n s t r u c t i o n  i n d u s t r y .

T h e  c r a n e  c o m p a n y  c la i m e d  t h e  
a c c i d e n t  w a s  d u e  t o  o p e r a t o r  e r r o r :  
T h e  b o l t s  h o ld in g  t h e  m o ld  h a d  n o t  
b e e n  p r o p e r ly  r e l e a s e d ,  t h e  c e m e n t  
h a d  n o t  c u r e d ,  a n d  t h e  c r a n e  o p e r ­
a t o r  h a d  o v e r l o a d e d  t h e  c r a n e .

M c W il l ia m s 's  la w y e r  s t u d i e d  t h e  
e n g i n e e r i n g  t h e o r y  in v o lv e d  a n d  
w a s  a b le  t o  s h o w  t h a t  t h e  c r a n e  w a s  
n o t  o v e r l o a d e d .  H e  s e t  o u t  t o  p r o v e  
t h a t  s e c u r i n g  t h e  c a b l e  w i th  U -b o l ts  
w a s  in h e r e n t ly  u n s a f e  b e c a u s e  o f  
t h e  k n o w n  s t r e t c h i n g  p r o p e r t i e s  o f  
s t e e l  c a b l e  w o u n d  a r o u n d  h e m p .  H e  
e v e n  c l i m b e d  u p  1 8 0  f e e t  o n t o  t h e  
t o p m o s t  p a r t  o f  t h e  c r a n e  a b o v e  t h e  
c a b — t h e  r o o s t e r  ta i l .  " I 'v e  n e v e r  
b e e n  s o  s c a r e d  in  m y  life ,"  h e  s a y s .  
A t t h e  b o o m  e n d  o f  t h e  c r a n e ,  h e  
s a w  a  s im p le  f a s t e n i n g  d e v i c e  
k n o w n  a s  a  b e c k e t  a n d  th im b le ,  
w h ic h  t i g h t e n s  t h e  c o n n e c t i o n  a s  
t h e  c a b l e  s t r e t c h e s .  T h e  c a b le  p u l ls

t h e  th im b le  a g a i n s t  t o p s  I n s id e  t h e  
b e c k e t .  a n d  t h e  m o r e  p u ll  e x e r t e d  
o n  t h e  c a b l e ,  t h e  t i g h t e r  t h e  c o n ­
n e c t i o n  b e c o m e s .

W h e n  t h e  la w y e r  a s k e d  t h e  c r a n e  
c o m p a n y  o w n e r  w h y  U -b o l ts  w e r e  
n o t  u s e d  t o  s e c u r e  t h e  b o o m ,  t h e  
a n s w e r  w a s  t h a t  if t h e y  w e r e ,  " t h e  
w h o le  b o o m  w o u ld  c o m e  d o w n " —  
a  d a m a g i n g  a d m i s s io n .

T h e  b e c k e t  a n d  t h im b le  w a s  e f ­
f e c t iv e ,  e c o n o m ic a l ,  a n d  w e ll-k n o w n  
a s  a  fail s a f e  f a s t e n in g  d e v ic e .  If t h e  
b e c k e t  a n d  th im b le  h a d  b e e n  u s e d  
to  s e c u r e  t h e  lif tlm e . t h e  o n ly  w a y  
a  l o a d  c o u ld  b e  d r o p p e d  w o u ld  b e  
b e c a u s e  o f  c a b l e  f a i lu r e .

F o r  t h e  tw o - a n d - a - h a l f  y e a r s  t h e  
c a s e  w a s  p e n d in g ,  t h e  d e f e n d a n t  
c o n t i n u e d  t o  s e c u r e  t h e  d e a d e n d  o f  
t h e  lif t l in e  o n  a ll i t s  t o w e r  c r a n e s  
w i th  U -b o l ts .  O n e  w e e k  b e f o r e  t r ia l,  
t h e  p a r t i e s  a g r e e d  t o  s e t t l e  t h e  c a s e  
fo r  $ 6 7 5 , 0 0 0 .

W ith in  a  f e w  w e e k s  o f  t h e  s e t t l e ­
m e n t  t h e  M o b ile  C r a n e  C o m p a n y  
a n d  all o t h e r  l e s s o r s  o l  c r a n e s  in  t h e  
S e a t t l e  a r e a  r e p l a c e d  U -b o l ts  o n  all 
t h e i r  t o w e r  c r a n e s  w i th  b e c k e t - a n d -  
t h im b le  a t t a c h m e n t s .  T h e  c o s t  p e r  
m o d i f ic a t io n  w a s  l e s s  t h a n  $ 4 0 .

A s  t h e  l a w y e r  f o r  C ly d e  M c W il­
l ia m s  m a d e  c l e a r .  " W h ile  t h e  in f l ic ­
t io n  o f  a n  in ju ry  o n  a  h u m a n  b e i n g  
o f t e n  d o e s  n o t  i n s p i r e  s u b s e q u e n t  
s a f e t y  m e a s u r e s ,  a  s u c c e s s f u l  l a w ­
s u i t  a lm o s t  in v a r ia b ly  d o e s . "
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Shou ld  The re  b e  
Fede ra l  Legislat ion?
In  M a y  a n d  J u n e  1 9 8 6 ,  t h e  H o u s e  
E n e r g y  a n d  C o m m e r c e  S u b c o m m it ­
t e e  o n  C o m m e r c e ,  T r a n s p o r t a t i o n  
a n d  T o u r is m  h e ld  s e v e n  d a y s  o f  
h e a r i n g s .  T h e  s u b c o m m i t t e e  i d e n ­
t if ie d  s e v e n  c r i t ic a l  p r o b le m s :  w id e ­
s p r e a d  a n d  s u b s t a n t i a l  r a t e  in ­
c r e a s e s ;  i n s u r e r  w i th d ra w a l  f ro m  
e n t i r e  a r e a s ,  i n c lu d in g  p o l lu t io n  
c o n t r o l  a n d  c h i ld  c a r e :  t h e  s u d d e n  
r a s h  o f  a r b i t r a r y  c a n c e l la t io n s :  r e ­
s t r i c t i o n  o f  c o v e r a g e ;  in ab ility  o f  
s t a t e s  t o  id e n tify  f in a n c ia lly  t ro u b le d  
i n s u r a n c e  c o m p a n i e s  b e c a u s e  o f  
u n r e l i a b l e  d a t a :  s t a t e  r e g u la t i o n  o f  
r e in s u r a n c e :  a n d  c a p a b i l i ty  o f  s t a t e s  
t o  s u p e r v i s e  t h e  liab ility  i n s u r a n c e  
m a r k e t .  ,

T h e  s u b c o m m i t t e e  c h a i r m a n .  
J a m e s  J .  F lo r io  (D -N J ) .s a id . " I t  is  n o t  
a p p r o p r i a t e  a t  t h i s  m o m e n t  f o r  t h e  
f e d e r a l  g o v e r n m e n t  t o  a s s u m e  p r i ­
m a r y  r e s p o n s ib i l i ty .  B u t  t h e  p u b l ic 's  
p a t i e n c e  is  n o t  u n l im ite d .  T h e  s t a t e s  
m u s t  a c t . "  T h e  in f o r m a t io n  w a s  t o  
h a v e  b e e n  s u p p l i e d  b y  J a n u a r y  1 5 .  
1 9 8 7 .

F lo rio  s a i d  t h a t  t h e r e  w e r e  p r o ­
p o s a l s  d u r i n g  t h e  h e a r i n g s  t o  
c h a n g e  t h e  c iv il j u s t i c e  s y s t e m ,  b u t  
" i t  i s  a p p a r e n t  f r o m  o u r  h e a r i n g s  
t h a t  n o  e v i d e n c e  is  a v a ila b le  t o  
d e m o n s t r a t e  t h a t  d r a s t i c  r e s t r i c ­
t io n s  o n  t h e  r i g h t s  o f  in ju r e d  p a r t i e s  
will s o lv e  t h e  i n s u r a n c e  c r i s is .  T h e  
d a t a  o n  c la im s  h a v e  n o t  b e e n  f o r th ­
c o m i n g —  T h e  ju ry  v e r d i c t  s t a . i s -  
t i c s  a r e  r id d le d  w i th  h o l e s . "

A t t h e  s a m e  t im e  t h e  C u b c o m m it-  
t e e  o n  M o n o p o lie s  a n d  C o m m e r c ia l  
L a w  o f  t h e  H o u s e  J u d ic ia ry  C o m m it­
t e e  w a s  a ls o  i n v e s t ig a t in g  t h e  in s u r ­
a n c e  c r i s is .  T h e  c h a i r m a n  o f  t h e

J u d ic ia ry  C o m m it te e .  P e t e r  W . R odi- 
n o ,  J r .  (D -N J). h a d  t h i s  to  s a y :

T h e  c o m p a n ie s  s a y  th ey  a rc  
lo sin g  m o n e y  o n  u nderw riting .
B u t th e  f a c ts  rev ea l t h a t  o v e r th e  
p a s t  d e c a d e ,  th e y  h a v e  p a id  n u t  
on ly  2 9  c e n ts  to  5 7  c e n ts  in 
c la im s  a n d  a llo c a te d  lo s s  a d its t-  
m e n t e x p e n s e s ,  s u c h  a s  d e fe n s e  
c o s ts ,  o n  e v e ry  prem ium , d o la r  
th e y  h a v e  ta k e n  in. Actually, th e  
c a s h  p ic tu r e  i s  m u c h  m o re  
favorab le  to  t h e  in d u stry  th an  th is  
b e c a u s e  in v e s tm e n t in c o m e  h a s  
n o t  b e e n  a d d e d  in. M oreover, th e  
p a y o u t to  p o licy h o ld ers  is  low er 
th a n  t h e s e  f ig u re s  in d ic a te  b e ­
c a u s e  th e  lo s s  f ig u re s  in clu d e  
s o m e  lo s s  a d iu s tm e n t  e x p e n se s .
T h e  s o -c a lle d  " lo s se s"  a re  really  
p a p e r  l o s s e s ,  c a lc u l a t e d  b y  
d e d u c tin g  r e s e rv o  a m o u n ts  th a t  
th e  c o m p a n ie s  r e ta in  a n d  in v e s t  
Even in th e  tro u b led  lines, su c h  a s  
d a y  c a re ,  th e  c o m p a n ie s  a re  ta k ­
in g  in tw ice  a s  m u c h  a s  th r  i a re  
p ay in g  o u t  In c la im s . At a  m ini­
m u m . w h a t  th is  s h o w s  is  t h a t  th e  
c la im s o f  lo ss e s  a re  a lm o s t wholly 
sp e c u la tiv e .

R o d in o  p o i n t e d  o u t  t h a t  f o r  p r o d ­
u c t  liab ility , o f  t h e  p r e m iu m  d o l la r s  
t a k e n  in  o v e r  t h e  p a s t  t e n  y e a r s ,  
l e s s  t h a n  h a l f  h a d  b e e n  p a id  b a c k  
o u t .  a n d  t h e  l in e  h a d  p r o d u c e d  a  
p o s i t iv e  c a s h  f lo w  o f  $ 2 . 6  b illio n , 
n o t  i n c lu d in g  i n v e s t m e n t  i n c o m e .  
" In  v ie w  o f  f ig u r e s  lik e  t h e s e . "  R o d i­
n o  s a id ,  "I q u e s t i o n  h o w  t h e  c o m p a ­
n i e s  c a n  c la im  t h e y  a r e  l o s in g  
m o n e y .

" I n s u r a n c e  c o m p a n i e s  h a v e  y e t  
t o  ju s t i f y  t h e i r  a c t i o n s  b y  p r o d u c in g  
a c tu a l  p a y m e n t s  a n d  c la im s  in f o r ­
m a t io n ,"  h e  s a id .

I consider trial by jury 
as the only anchor ever 

yet imagined 
by man, by which 

a  government can be 
held to the principles 
of its constitution.

T h o m a s  J e f f e r s o n ,  L e t t e r s  t o  T h o m a s  P a i n e  ( 1 7 8 9 )
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The  Mo re  Th ings 
C h a n g e  . . .
T e n  y e a r s  a g o ,  d u r in g  t h e  l a s t  r e g u ­
larly  r  t h e d u l e d  in s u r a n c e  c r is is ,  t h e  
S m a ll  B u s i n e s s  S u b c o m m i t t e e  in  
t h e  U .S . H o u s e  o f  R e p r e s e n t a t i v e s  
w a s  r e c e i v in g  c o m p l a in t s  o f  u n ­
b e l i e v a b ly  h ig h  p r e m iu m  i n c r e a s e s  
a n d  d e c i d e d  t o  in i t ia te  h e a r i n g s .  In 
1 9 8 6 ,  t h e  c h a i r m a n  o f  t h a t  c o m m i t ­
t e e ,  J o h n  L a F a lc c  (D-NY), s p o k e  
a b o u t  w h a t  h e  h a d  l e a r n e d  in  1 9 7 5 .

I q u ick ly  fo u n d  o u t  th a t  in th e  in­
s u ra n c e  in d u stry  a p p e a ra n c e s  
c a n  o f te n  b e  d e ce iv in g . I quickly 
fo u n d  o u t  th a t  th e  v o cab u la ry  o l 
th e  In su ra n c e  in d u stry  d iffe rs  
m ark e d ly  f ro m  th e  vo cab u la ry  
th a t  y o u  a n d  I ordinanly u se . Their 
d e fin itio n  o r  u s e  o f a  w o rd  w ould  
o f te n  d iffe r f ro m  o u r  o c lm ition  o f 
t h a t  s a m e  w ord .

For ex am p le , th e  w ord "losses." 
Y ou a n d  I m ig h t th ink  th a t  w e  
k n o w  w h a t  a  lo s s  is: It m e a n s  
s o m e th in g  th a t  l ia s  b e e n  lost, 
r a th e r  s im p le . W ell, n o t  s o  w ithin 
t h e  in s u ra n c e  in d u stry .

In t n e  in su ra n c e  in d u s t r y . . .  if

T o d a y ,  t h e  o n ly  r e c o u r s e  f o r  t h e  v ic ­
t im  o f  m a l p r a c t i c e  is  t h e  l e g a l  s y s ­
t e m :  s u i n g  t h e  d o c t o r  o r  t h e
h o s p i t a l ____

It i s  t h e  f a i l u r e  o :' t h e  s t a t e  t o  e f ­
f e c t iv e ly  d i s c ip l in e  b a d  d o c t o r s  a n d  
o f  h o s p i t a l s  t o  e f f e c t iv e ly  c u r b  m a l ­
p r a c t i c e  t h r o u g h  m o r e  r ig o r o u s  
o v e r s i g h t  p r o c e d u r e s  t h a t ' s  f o r c e d  
m o r e  in ju r e d  p a t i e n t s  t o  t u r n  t o  t h e  
c o u r t s  f o r  h e lp .

R-charrl ThfeNHd 
ABC News Claseuo. 
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y o u  u s e  th e  w e d  " lo ss"  In c o n ­
n ec tio n  w nh ra tem ak m g . it m e a n s  
s o m e th in g  q u ite  d iffe re n t. T h u s, 
w h e n  th e  in su ra n c e  in d u stry  tor 
p u rp o se s  of S ta te  financial rep o rt-  
ing  u s e s  th e  w ord  'lo ss ."  it m e a n s
th a t  w h ich  it paid  o u t  B ut th e
in d u stry  a lso  m e a n s  th a t  w h ich  it 
h a s  s e t  a s id e  a s  r e s e rv e s  fo r  
t h o s e  c la im s  th a t  h a v e  b e e n  
r e p o r te d  to  it. In o th e r  w o rd s , 
"loss" in th is  c o n te x t  in c lu d es  n o t  
ju s t  w h e t  is  a c tu a lly  p a id  o u t. b u t  
e s t im a te s  o f f u tu re  p a y o u ts  o s  
well.

. . .  The in su ra n c e  industry  a lso  
in c lu d e s  w ith in  its  d efin ition  o f 
"loss." r e s e rv e s  t h a t  h a v e  C een  
s e t  a s id e  fo r c la im s  th a t  it s a y s  
p ro b ab ly  h a v e  o c c u rre d . Out o f 
w h ich  it h a s  a b so lu te ly  n o  k now l­
e d g e  w h a ts o e v e r ,  it c a lls  t h e s e  
lo s s e s  IBNR (in c u rre d  b u t  n o t  r e ­
p o r te d ) . H ow ever, w h e n  it u s e s  
th e  w o rd  " lo ss ' within th e  c o n te x t 
o f r a te m a k lrg . it d o e s  n o t in clu d e  
IBNR b e c a u s e  it is  d e e m e d  s ta t is ­
tically un reliab le— a n d  t h a t 's  p u t­
tin g  it m ildly.

T h e  m a lp r a c t ic e  c r i s is  is  r e a l ,  b u t  I ts  
c a u s e s  h a v e  b e e n  m i s u n d e r s t o o d  
a n d  t h e  s o lu t io n s  h a v e  f a i le d .  T h e  
m e d ic a l  p r o f e s s io n  m u s t  b e  m o r e  
c o n s c i e n t i o u s  a b o u t  a d m i t t i n g  i t s  
m i s t a k e s .  T h e  s t a t e s  m u s t  b e  m o r e  
d i l ig e n t  a b o u t  s to p p i n g  t h o s e  w h o  
a r e  p e r s i s t e n t ly  g u i l ty  o f  t h e m .  A n d  
if  t h e  i n s u r a n c e  c o m p a n i e s  c a n  t 
g iv e  a  b e t t e r  a c c o u n t i n g  o f  w h y  
th e i r  m a l p r a c t i c e  r a t e s  fo r  d o c t o r s  
a r e  s o  a la rm in g ly  h ig h ,  t h e n  t h e  f e d ­
e r a l  a n d  s t a t e  g o v e r n m e n t s  will 
h a v e  t o  d o  it f o r  t h e m ,  a n d  f in d  a  
m e a n s  t o  g u a r a n t e e  t h a t  t h o s e  
r a t e s  a r e  r e a s o n a b le .  E v e n  t h e n  t h e  
m a lp r a c t ic e  c r is is  w ill t h r e a t e n  a ll o f  
u s  u n til  t h e  g o v e r n m e n t ,  t h e  h o s p i ­
t a l s .  a n d  t h e  d o c t o r s  t h e m s e l v e s  
f in d  t h e  w ill t o  r e m e d y  t h e  f u n ­
d a m e n ta l  c a u s e  o f  it: m a l p r a c t i c e  
i ts e lf .

Retard Thre*t«d
ABC Hew* Ooseuo.

Otcemo« 27. 1986
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W h y  I  V e toed  
Tort Reform
B r u c e  B a b b i t t .
f o r m e r  G o v e r n o r  o f  A r iz o n a

. . .  A s  a  n a t io n ,  w e  h a v e  t ra d i t io n ­
a lly  c h o s e n  tw o  w a y s  t o  d e t e r  u n ­
s a f e  c o r p o r a t e  b e h a v io r :  r e g u la t i o n  
a n d  t h e  t h r e a t  o f  l i t ig a t io n .  T h e  a d ­
v a n t a g e  t h e  ju r y  s y s t e m  h a s  o v e r  
t h e  b u r e a u c r a t i c  a p p r o a c h  is ,  f i r s t ,  
i t s  t h o r o u g h n e s s .  N o  n u m b e r  o f  
f e d e r a l  o r  s t a t e  s a f e t y  i n s p e c t o r s  
c a n  h o p e  t o  p r o v id e  t h p  - ' m e  le v e l  
o f  d e t e r r e n c e  t h a t  o i -  A m e r i c a n  
ju ry  s y s t e m  p r o v id e s .  In  f a c t ,  o u r  
n o t io n s  o f  f r e e  e n t e r p r i s e  p r o b a b ly  
w o u ld  p r o h ib i t  t h e  l e v e l s  o f  b u r e a u ­
c r a t i c  in t r u s io n  t h a t  w o u ld  b e  n e c ­
e s s a r y  t o  p r o v id e  t h e  s a m e  le v e l  o f  
s a f e t y  t h a t  t h e  l e g a l  s y s t e m  d o e s .

S e c o n d ,  o u r  ju d ic ia l  s y s t e m  h a s  
a n  a d v a n t a g e  o f  f le x ib ility . In  t h i s

a g e  o f  c o n s t a n t  d e v e lo p m e n t  o f  
n e w  p r o d u c t s  a n d .  t h e r e f o r e ,  o f  
n e w  h a z a r d s  t o  b o t h  c o n s u m e r  a n d  
e n v i r o n m e n t ,  t h e  b o d y  o f  la w  t n a t  
h a s  b e e n  c a r e f u l ly  c r a f t e d  o v e r  t h e  
l a s t  tw o  c e n t u r i e s  t o  p r o t e c t  A m e ri­
c a n s  f r o m  t h o s e  c o r p o r a t e  h a z a r d s  
h a s  c o n s i s t e n t l y  p r o v e n  m o r e  f le x i­
b le .  m o r e  a d a p ta b l e  t o  t h e  c h a n g in g  
t i m e s .  T h is  l e g a l  s y s t e m  h a s  a l s o  
p r o v e n  t o  b e  m o r e  d e l ib e r a t iv e  a n d  
m o r e  c a u t i o u s  in  i t s  a d a p t a t i o n  o f  
t h e  la w  t o  c h a n g in g  c o n c e p t s  o f  j u s ­
t i c e  a n d  s o c i a l  r e s p o n s ib i l i ty .

In  l ig h t  o f  t h e  u n d e n ia b l e  s o c ia l  
v a lu e  o f  a n  e f f e c t iv e  civil ju s t i c e  s y s ­
t e m .  t h e  b u r d e n  o f  p r o o f  m u s t  r e s t  
w ith  t h o s e  w h o  w o u ld  r a d ic a lly  a l t e r

Th e  K ey  to Hote l Safety
In  King v. Trans-Sterling, t h e  e f f e c t s  
o f  t h e  v e rd ic t  w e r e  g r e a t e r  t h a n  t h e  
m o n e t a r y  a w a r d .  N o t  o n ly  d id  t h e  
d e f e n d a n t s  t a k e  s ig n i f ic a n t  a c t i o n  
t o  p r e v e n t  f u tu r e  h a r m ,  b u t  t h e  v e r ­
d i c t  s e n t  a  m e s s a g e  t h a t  w a s  h e e d ­
e d  b y  o t h e r  p o t e n t i a l  d e f e n d a n t s —  
in  t h i s  i n s t a n c e  t h e  h o t e l  in d u s t r y .

O n  A u g u s t  2 1 . 1 9 8 2 .  a  C h ic a g o  
w o m a n ,  J u l ia  K in g , a n d  h e r  m o th e r -  
in -law , D o ro th y  W illiam s , w e r e  v a c a ­
t io n in g  a t  t h e  S t a r d u s t  h o t e l  a n d  
C a s in o  in  L a s  V e g a s .  T h a t  n ig h t  t h e y  
h a d  b e e n  in  t h e  c a s in o ,  a n d  a t  a b o u t  
1 0 : 3 0  J u lia  K in g  w e n t  u p  t o  h e r  
r o o m  t o  p ic k  u p  t i c k e t s  f o r  a  s h o w .  
M rs . K in g  u s e d  h e r  r o o m  k e y  t o  
o p e n  t h e  d o o r .  A s  s h e  m o v e d  to  
t u r n  o n  t h e  l ig h t ,  s h e  w a s  g r a b b e d  
b y  a  m a n  w h o  h e ld  a  k n i f e  t o  h e r  
t h r o a t  a n d  t h r e a t e n e d  t o  kill h e r  ill 
s h e  s c r e a m e d .  S h e  b e g g e d  h im  not: 
t o  h u r t  h e r .  H e  u s e d  t h e  k n ife  t o  c u t:  
h e r  d r e s s  a n d  p a n t y h o s e  f ro m  h e r  
b o d y ,  a n d  b e d  h e r  h a n d s  b e h in d  h e r  
b a c k  w ith  a  c u r t a in  c o r d .  H e  th e n  
t o o k  a  w a s h c lo t h ,  s t u f f e d  it  In h e r  
m o u th ,  a n d  u s e d  h e r  p a n t y h o s e  t o  
w r a p  t h e  g a g  in  p l a c e .  H e  p r o c e e d ­
e d  t o  r a p e  h e r  v a g in a l ly  a n d  r e c ta l -  
ly, t i e d  h e r  f e e t  w ith  m o r e  c o r d ,  
r u m m a g e d  t h r o u g h  h e r  p u r s e  ( t a k ­
in g  a b o u t  $ 6 0  in  c a s h ) ,  a n d  finally- 
l e f t  t h e  r o o m .

A t 1 1  o 'c lo c k  M rs . K in g 's  m o th e r -  
in -la w  a s k e d  a  s e c u r i t y  g u a r d  tc  
c o m e  w ith  h e r  t o  c h e c k  t h e  r o o m ,  
w h e r e  t h e y  f o u n d  M rs . K in g  n a k e d :

th is  c a re fu lly  b a la n c e d  le g a l  s y s te m .  
In  t h e  1 9 8 6  le g is la t iv e  s e s s i o n .  I 
w a s  p r e s e n t e d  w i th  f iv e  b i lls  t o  e n ­
a c t  s u c h  d r a s t i c  c h a n g e s ,  c h a n g e s  
t h a t  w o u ld  h a v e  s e v e r e ly  r e d u c e d  
t h e  a b il i ty  o f  in ju r e d  p e o p le  t o  g a in  
fu ll c o m p e n s a t i o n  f o r  t h e i r  in ju r ie s .  
O f  b r o a d e r  im p o r t ,  t h e s e  b ills  w o u ld  
h a v e  e r o d e d  t h e  s y s t e m  o f  c h e c k s  
a n d  b a l a n c e s  t h a t  k e e p s  c o r p o r a ­
t i o n s  a n d  b u r e a u c r a c i e s  c o n s c i o u s  
o f  t h e i r  s o c ia l  o b l ig a t io n  t o  p r o t e c t  
t h e  m e m b e r s  o f  t h e  p u b l ic  f ro m  
n e e d l e s s  h a r m .  All f iv e  b i lls  w o u ld  
h a v e  d r a s t ic a l ly  t ip p e d  t h e  s c a l e s  o f  
j u s t i c e  in  f a v o r  o f  t h e  w r o n g d o e r  
a n d  h i s  i n s u r e r  a n d  a w a y  f r o m  t h e  
in ju r e d  v ic t im . In  s o  d o in g ,  t h e s e

s h e  w a s  s ti l l  b o u n d  a n d  g a g g e d .
A t t h e  L a s  V e g a s  h o s p i t a l  w h e r e  

M rs . K in g  w a s  t r e a t e d ,  s h e  r e q u i r e d  
m o r e  s e d a t i o n ,  a c c o r d i n g  t o  t h e  
e m e r g e n c y  r o o m  n u r s e ,  t h a n  h a d  
b e e n  a d m i n i s t e r e d  t o  a n y  o f  t h e  
m o r e  t h a n  1 0 0  r a p e  v i c b m s  s h e  
h a d  t r e a t e d .  W h e n  J u lia  K in g  r e ­
tu r n e d  h o m e  t o  C h ic a g o ,  s h e  b e g a n  
t r e a t m e n t  w i th  a  p s y c h o lo g i s t  a n d  
c o n t i n u e d  In t r e a t m e n t  f o r  s e v e r a l  
y e a r s .  A n  e x p e r t  w i t n e s s  t e s t i f i e d  a t  
t h e  tria l t h a t  M rs . K in g  s u f f e r e d  p e r ­
m a n e n t  a n d  c h r o n ic  p o s t - t r a u m a t i c  
s t r e s s  d i s o r d e r  a s  a  r e s u l t  o f  t h e  
r a p e  a t  t h e  S t a r d u s t .  S h e  a l s o  d e v e l­
o p e d  a  s k in  d i s o r d e r  d i a g n o s e d  a s  
a  c o m b i n a t i o n  o f  l u p u s  e r y th m a to -  
s i s  a n d  v itig ilo ,  b o t h  d i s e a s e s  o f  t h e  
i m m u n e  s y s t e m ,  t h e  o n s e t  o f  w h ic h  
w a s  f o u n d  t o  h a v e  b e e n  p r e c i p i t a t ­
e d  b y  t h e  t r a u m a  o f  t h e  r a p e .

D u r in g  t h e  t r ia l ,  a  g r e a t  d e a l  o f  
e v id e n c e  p r o v e d  t h a t  t h e  s e c u r i ty  
s y s t e m  a t  t h e  S t a r d u s t  w a s  a  f a r c e .  
P a t r o l s  o f  t h e  b u i ld in g  w e r e  s p o r a d ­
ic  a t  b e s t ,  d e s p i t e  t h e  f a c t  t h a t  k e y -  
c lo c k  s t a t i o n s  s u p p o s e d l y  I n s u r e d  a  
r e g u l a r  f o o t  p a t r o l .  T h e  s t a t i o n s  
w e r e  u n u s e d  o n  t h e  d a y  o f  t h e  a s ­
s a u l t ,  h a d  n o t  b e e n  in  u s e  fo r  
m o n th s ,  a n d  p e r h a p s  h a d  n e v e r  
b e e n  u s e d .  A l th o u g h  m o r e  t h a n  
1 2 5  c lo s e d - c i r c u i t  v id e o  c a m e r a s  
w e r e  in  o p e r a t i o n  a t  t h e  h o t e l ,  t h e  
w in g  c o n ta i n in g  M rs . K i n g 's  r o o m  
w a s  to ta l ly  u n p r o t e c t e d .  G u e s t s  
w e r e  g iv e n  a  f a l s e  s e n s e  o f  s e c u r e

b ills  w o u ld  h a v e  le d  t o  m o r e  u n s a f e  
w o r k p la c e s ,  m o r e  t o x i c  h a z a r d s ,  
a n d  m o r e  b u r e a u c r a t i c  i r r e s p o n s i ­
b ility .

Y eL  d e s p i t e  t h e  r a d i c a l  n a t u r e  o f  
t h e s e  b ills , t h e i r  a d v o c a t e s  n e v e r  
d e m o n s t r a t e d  t h a t  t h e y  w o u ld  b r in g  
re l ie f  f ro m  r is in g  in s u r a n c e  c o s t s  t o  
t h e  b u s i n e s s e s  a n d  m u n ic ip a l ib e s  in  
m y  s t a t e .  A c tu a lly , w h a t  lit tle  e v i­
d e n c e  w a s  p r e s e n t e d  in d ic a te d  t h a t  
t h e  le g i s la t iv e  c h a n g e s  w o u ld  b r in g  
a b s o lu t e ly  n o  r e l ie f  t o  t h e s e  v ic b m s  
o f  t h e  i n s u r a n c e  c r i s is .

I v e t o e d  a ll  f iv e  o f  t h e s e  a n t i c o n ­
s u m e r  b ills .  T h e  a d v o c a t e s  o f  r e ­
s t r i c t i o n s  o n  c o n s u m e r 's  r ig h t s  
s im p ly  d id  n o t  p r o v e  th e i r  c a s e . . . .

ty  b y  t h e  s t r a t e g i c  p l a c e m e n t  o f  
■ d u m m y "  v id e o  c a m e r a s .

It a ls o  a p p e a r e d  t h a t  t h e  S t a r d u s t  
l o s t  a n  a v e r a g e  o f  5 0 0  g u e s t  r o o m  
k e y s  n t ir  w e e k ,  a n d  t h a t  t h e  r o o m s  
in  M rs . K in g ’s  b u i ld in g  h a d  n o t  b e e n  
r e k e y e d  s in c e  c o n s t r u c t io n  in  1 9 5 7 .  
M a n a g e m e n t  w a s  a l s o  a w a r e  o f  a t  
l e a s t  1 0 1  m a s t e r  k e y s  In c irc u la t io n .  
N o  r e c o r d s  w e r e  k e p t  o f  l o s t  m a s ­
t e r  k e y s .  T o  m a k e  m a t t e r s  w o r s e ,  
t h e s e  m a s t e r  k e y s  w e r e  o f  a  t y p e  
w h ic h  c a n  o v e r r i d e  t h e  n ig h t  l a tc h ,  
e v e n  if a  g u e s t  i s  'n  t h e  r o o m .  E x ­
p e r t  w i t n e s s e s  t e s t i f i e d  t h a t  n o  
o p e r a t i o n  s h o u ld  h a v e  m o r e  t h a n  
o n e  o r  tw o  e m e r g e n c y  m a s t e r  k e y s  
a n d  t h a t  t h e s e  s h o u ld  b e  lo c k e d  u p ,  
l o g g e d  in  a n d  o u t .  a n d  k e p t  u n d e r  
s t r i c t  m a n a g e m e n t  c o n tr o l .  T h e r e  
w a s  n o  q u e s t i o n  t h a t  t h e  la c k  o f  a  
k e y  c o n t r o l  s y s t e m  a n d  t h e  lax  
s e c u r i ty  p o l ic ie s  a t  t h e  S t a r d u s t  w a s  
g r o s s  c r im in a l  n e g l i g e n c e .

T h e  l a w s u i t  r e s u l t e d  o n  J u ly  1 7 .  
1 9 8 5 ,  in  a  p la in t if f ’s  v e r d i c t  in  t h e  
a m o u n t  o f  $ 7 5 0 , 0 0 0  c o m p e n s a t o ­
ry  a n d  $ 2 , 5 0 0 , 0 0 0  p u n i t iv e  d a m ­
a g e s .  M rs . K in g  w a s  f in a lly  a w a r d e d  
$ 8 2 1 , 0 0 0  ( in c lu d in g  in te r e s t ) ,  a l ­
t h o u g h  t h e  p u n i t iv e  d a m a g e  a w a r d  
r e m a i n e d  a t  i s s u e  f o r  s o m e  t im e .  
T h e  q u e s t io n  w a s  a r g u e d  b e f o r e  t h e  
N e v a d a  S u p r e  n e  C o u r t  in  J a n u a r y .  
1 9 7 8  ( N e v a d a  h a s  n o  i n t e r m e d i a t e  
C o u r t  o f  A p p e a ls ) :  b u t  t h e  p a r t i e s  
d e c i d e d  t o  s e t t l e .

F ro m  t h e  t im e  o f  M rs . K in g 's  r a p e

in  1 9 8 2  t o  t h e  v e r d i c t — a lm o s t  
t h r e e  y e a r s — t h e r e  w a s  v ir tu a lly  n o  
c h a n g e  in  k e y -c o n t ro l  p o l ic y  a t  t h e  
S t a r d u s t .  B u t  a s  s o o n  a s  t h e  v e rd ic t  
w a s  h a r d e d  d o w n , t h e  L a s  V e g a s  
h o t e l  m a n a g e r s  g o t  t h e  m e s s a g e .  
T h e  S c h l a g e  L o c k  C o m p a n y  w a s  
d e lu g e d  w i th  r e q u e s t s  f o r  b id s .  B y  
t h e  s p r i n g  o f  1 9 8 6 ,  b e t w e e n  
1 5 , 0 0 0  a n d  2 0 , 0 0 0  L a s  V e g a s  h o ­
te l  r o o m s  h a d  b e e n  r e k e y e d  w i th  
s y s t e m s  m e e t i n g  n a . i o n a l  i n d u s t r y  
s t a n d a r d s .  A t t h e  S t a r d u s t ,  t h e  e n ­
t i r e  1 ,0 0 0 - r o o m  M e r c u r y  b u ild in g , 
w h e r e  M rs . K in g 's  r o o m  w a s  l o c a t ­
e d ,  h a d  b r a n d - n e w  h a r d w a r e  o f  t h e  
l a t e s t  d e s ig n  in s ta l le d  o n  t h e  d o o r s .  
S a y s  M rs . K i n g 's  l a w y e r .  " T h e  im ­
m e d i a te  a n d  s a lu to ry  e f f e c t  o n  c o n ­
s u m e r  s a f e t y  in  L a s  V e g a s  r e m a in s  
a  s o u r c e  o f  c o n s i d e r a b l e  p r id e  t o  
m e ."

S o m e  m o n t h s  l a t e r ,  M rs .  K in g ’s  
l a w y e r  w a s  in  C h ic a g o ,  c h e c k i n g  a  
f r i e n d  in to  t h e  P a l m e r  H o u s e .  H e  
n o t i c e d  a  s ta t e - o f - t h e - a r t  lo c k  s e t  
p r o m i n e n t l y  d i s p l a y e d  a t  t h e  r e g i s ­
t r a t i o n  d e s k  t o  s h o w  g u e s t s  h o w  
t h e i r  l o c k s  w o r k e d .  H e  a s k e d  t h e  
d e s k  c le r k  w h y  t h e  h o t e l  u s e d  s u c h  
a  t e c h n o lo g ic a l ly  a d v a n c e d  m e c h a ­
n i s m .  " T h e  w o r d  a r o u n d  h e r e . "  t h e  
c l e r k  s a id ,  " i s  t h a t  t h e r e  w a s  s o m e  
c a s e  m  L a s  V e g a s  w h e r e  a  h u g e  
a w a r d  w a s  m a d e . "
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I n s u r a n c e  Fog  Is 
H a rd  to Penetrate
S t a t i s t i c s  c a n  b e  t w i s t e d  in  m a n y  
d i f f e r e n t  w a y s ,  a n d  s o m e  s t a t i s t i c s  
t h a t  w o u ld  b e  r e l e v a n t  t o  t h e  i n s u r ­
a n c e  d e b a t e  s im p ly  h a v e n 't  b e e n  
g a th e r e d .  B u t  lo o k in g  a t  t h e  f ig u r e s  
a v a ila b le  a n d  p e r h a p s  s e e k in g  s o m e  
t h a t  a r e n ' t  r e p r e s e n t s  a  b e t t e r  a l t e r ­
n a t iv e  t h a n  s im p ly  a s s u m i n g ,  a s  A t­
t o r n e y  G e n e r a l  E d  f v 'e e s e  d id  r e c e n t ­
ly , t h a t  t h e r e  h a s  b e e n  a n  e x p lo s io n  
in  c e r t a in  t y p e s  o f  l a w s u i t s  a t  t h e  
s t a t e  le v e l .  L e g is la t iv e  p r o p o s a l s  
s h o u ld  b e  b a s e d  o n  s o m e t h in g  
m o r e  t h a n  s t a t i s t i c a l  a s s u m p t i o n s  
a n d  h o r r o r  s t o r i e s .

CONSUMER REPORTS 
AUGUST 1986

The  M anu fa c t u r e d  
Crisis
U a b i l i ty - in s u ra n c e  c o m p a n i e s  h a v e  
c r e a t e d  a  c r i s i s  a n d  d u m p e d  i t  o n  
y o u ____

T h e  i n d u s t r y 's  v e r s io n  o f  t o r t  r e ­
f o r m  m e a n s  p l a c in g  l im its  o n  t h e  
r i g h t s  o f  in ju r e d  p e o p le  t o  s u e  fo r  
a n d  r e c o v e r  d a m a g e s . . . .

T h e  l a w s u i t  c r i s i s  m a y  b e  p h o n y ,  
b u t  t h e  i n s u r a n c e  c r i s is  i s  r e a l .  
T o w n s ,  d o c t o r s ,  d a y - c a r e  c e n t e r s  
a n d  o t h e r s  f n - e  u r g e n t  p r o b le m s  o f  
i n s u r a n c e s  ab ility  a n d  a f f o r d a b il ­
ity . W h a t  i s  n e e d e d  t o  a l le v ia te  t h e  
p r o b le m  is  n o t  t o r t  r e f o r m  b u t  b e t ­
t e r  r e g u l a t i o n  o f  t h e  i n s u r a n c e  in ­
d u s t r y .

ANNISTON STAR 
APRIL 13. 1987

Tort Reform i n  40 
States Has F a i l e d  to 
Cu t  Prem iums
" N o t  in  o n e  s t a t e  h a s  it  b e e n  
d e m o n s t r a t e d  t h a t  t o r t  r e f o r m  h a s  
r e s u l t e d  in  lo w e r  i n s u r a n c e  p r e m i ­
u m s , ’  s a id  R o b e r t  H u n te r ,  p r e s id e n t  
o f  t h e  N a tio n a l  I n s u r a n c e  C o n s u m e r  
O r g a n iz a t io n .

I n d u s t r y  s p o k e s m e n  c o u n te r  t h a t  
t h e  r e f o r m s  w e r e  p a s s e d  t o o  r e ­
c e n t l y  t o  h a v e  p r o d u c e d  r e s u l t s .  
A n d  t h e  e f f e c t  o f  t o r t  r e f o r m  o n  
r a t e s  i s  a t  b e s t  s p e c u l a t i v e ,  t h e y  
s a y .  ’ T h e r e  is  n o  t ie - in  b e tw e e n  t o r t  
r e f o r m  a n d  i n s u r a n c e  r a t e s — w e 'v e  
c la im e d  t h a t  f r o m  d a y  o n e ,"  s a id  
J a m e s  P u rc e ll ,  r e g io n a l  m a n a g e r  fo r  
t h e  A m e r ic a n  A ll ia n c e  o f  I n s u r e r s  in  
A t la n ta .

HOUSTON BUSINESS JOURNAL 
APRIL 27, 1987

A  Ve ry  Profi tab le 
I n s u ran ce  Crisis
In  t h e  m id s t  o f  w h a t  m o s t  b u s i n e s s  
a n d  p o l i t ic a l  l e a d e r s  a r e  c a l l in g  
a  n a t io n w id e  i n s u r a n c e  c r is is ,  a lo n g  
c o m e s  a  s t u d y  s h o w in g  t h a t  t h e  n a ­
t i o n 's  i n s u r a n c e  c o m p a n i e s  a r e  e x ­
p e r i e n c in g  r e c o r d  p r o f i t s  T h e
d e b a t e  ( a b o u t  t o r t  r e f o r m )  h a s  b e e n  
h in d e r e d  b y  a n  u n w i l l in g n e s s  o n  th e  
p a r t  o f  t h e  n a t i o n 's  i n s u r a n c e  c o m ­
p a n ie s  t o  o p e n  t h e i r  b o o k s  f o r  s c r u ­
tin y —  If i n s u r a n c e  c o m p a n i e s  a r e  
h u r t i n g  t o  t h e  e x t e n t  t h e y  c la im , 
t h e y  s h o u ld  p r o v e  i t

JOURNAL OF COMMERCE 
OCTOBER 24, 1986

Industry Bites 
Customer
T h e  i n s u r a n c e  i n d u s t r y  i s  s h o w in g  
s i g n s  o f  b e in g  i t s  o w n  w o r s t  e n e m y .  
H o w  c a n  a n  i n d u s t r y  t h a t  s p e n d s  
m il lio n s  o n  a d v e r t i s i n g  a n d  c o n t r i b ­
u t e s  h e a v ily  t o  s t a t e  a n d  f e d e r a l  
c a m p a i g n s  t o  r e f o r m  t o r t  la w  n o t  
r e c o g n i z e  t h e  p u b l ic  r e l a t i o n s  d e b a ­
c l e  a s s o c i a t e d  w i th  t e l l in g  a  s t a t e ,  
w h ic h  r e f o r m e d  i t s  t o r t  law , t h a t  t h e  
r e f o r m s  a r e  w o r t h  z e r o  in  t h e  p r ic ­
in g  o f  i n s u r a n c e  p r o d u c t s ?

CHICAGO SUN-TIMES 
AUGUST 30. 1986

W ha t  L iab i l i t y  Crisis?
T h e  p r o f i t s  o f  t h e  p r o p e r t y  a n d  l ia ­
b ility  i n s u r a n c e  in d u s t r y  in  t h e  f i r s t  
h a l f  o f  t h i s  y e a r  w e r e  s ix  t i m e s
h i g h e r  t h a n  t h e y  w e r e  l a s t  y e a r ____
T h e  f a c t s  u n d e r s c o r e  t h e  m a j o r  
p o in t ;  D o n 't  u n d e r t a k e  m a jo r  ’ r e ­
f o r m s '  t h a t  e n ta i l  t h e  l o s s  o f  im p o r ­
t a n t  In d iv id u a l  r i g h t s  u n til  i t  is  
d e m o n s t r a t e d  t h a t  t h e  c h a n g e s  a r e  
a b s o lu te ly  n e c e s s a r y .  T h e y  w e r e n ' t

B U S IN E S S  W E E K  
APRIL 21, 1986

The  Exp los ion  i n  
L iab i l i t y  Lawsuits Is 
N o t h i n g  But a  M y th
S t a r t l i n g  n e w  e v id e n c e  s u g g e s t s  
t h a t  t h e  ’ l a w s u i t  c r i s i s ’  m a y  n o t  
e v e n  e x i s t . . .  T h e  in s u r a n c e  in d u s ­
t ry  h a s  f o s t e r e d  t h o s e  m i s p e r c e p ­
t io n s  w i th  a  p h e n o m e n a l ly  s u c c e s s ­
fu l c a m p a i g n  t h a t  b l a m e s  t h e  ’ la w ­
s u i t  c r i s i s ’ fo r  s h o c k in g  p r e m iu m  in ­
c r e a s e s  a n d  a  p a ra ly z in g  in s u r a n c e  
s h o r t a g e .  T h e  r a t e  h ik e s ,  h o w e v e r ,  
r e s u l t  l a r g e ly  f r o m  t h e  i n s u r a n c e  in ­
d u s t r y 's  o w n  m is m a n a g e m e n t .

THE RECORD 
JULY 22, 1986

Stay Out of 
the Jury Box
T h e  p r o b le m  i s  c o m p l i c a t e d  a n d  
m u l t id im e n s io n a l .  Y e s .  t h e r e  a r e  
m o r e  l a w y e r s  a n d  m o r e  la w s u i t s :  
w h a t  c o n s u m e r s  o r  w o r k e r s  w a n t  to  
r e t u r n  t o  t h e  d a y s  w h e n  t h e y  c o u ld  
b e  m a i m e d  o r  p o i s o n e d  w i th  n o  r e ­
c o u r s e ?

The Association of Trial Lawyers of America 
1050 31st Street, N.W. 

Washington, D.C. 20007-4499 
202/965-3500



STATE OF ALASKA 
1988 LEGISLATIVE SESSION

REQUEST:

£

BILL VERSION: HB 227

PUBLISH DATE: 03/30/87

F I S C A L  N O T E

Revision Date: OP/OS/ 8 8
Title: An Art. relating to joint insurance BRU: Insurance

arrangpmpnts-------------------------
Sponsor: Taylor_______________________

Agency Affected: Commerce & Economic Dev.

Components: Public Protection

Requester:

EXPENDITURES I REVENUES: fThousands of Dollars)
OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND it STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

„•

TOTAL OPERATING 0.0 0.0 0.U U.U 0.0 0 . 0

CAPITAL 0.0 0.0 0.0 0.0 0.0 0.0

REVENUE 0.0 0.0 0.0 0.0 0.0 0.0

FUNDING: (Thousands of dollars)

GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL 0.0 0.0 0.0 0.0 0.0 0 • 0

POSITIONS:

FULL-TIME
PARTTIME
TEMPORARY

0.0 0.0 c.o 0.0 0.0 0 • 0

ANALYSIS: (Attach a separate page if necessary.)

Prepared by: John L. George, Director
Division: Division of Insurance

Ebone:

Approved by Commissioner: J. Anthony Smit 
Agency: Department of Commerce and Economic Development

Distribution (by preparer):
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies)

Date:

'ate:

465-2515 
February 5 - , T9B8 

February , 1988

page _! of L

dgl/0645K/020588a



M E M O R A N D U M

T o :  R e p .  H e n r y  S p r i n g e r ,  C h a i r m a n
HCRA

F r o m :  HCRA S t a f f  - H a r r i s o n

D a t e :  F e b r u a r y  8 , 1988
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* S e c t i o n  1. AS 21 .76 .010(a )  i s  r e p e a l e d  a n d  r e e n a c t e d  t o  
r e a d . . .

House o f Representatives
Committee on 

Community & Regional A ffa irs

State Capitol 
Juneau, Alaska 99811 

(907) 465-4833

C om m en t :  T h i s  s e c t i o n  a l l o w s  n o t  o n l y  m u n i c i p a l i t i e s ,  s c h o o l
d i s t r i c t s  a n d  R e g i o n a l  E d u c a t i o n a l  A t t e n d a n c e  A r e a s  (REAAs) t o  
p o o l  c o n t r i b u t i o n s ,  i n t e r  i n t o  c o o p e r a t i v e  i n s u r a n c e  
a g r e e m e n t s ,  e t c . ,  b u t  n ow  i n c l u d e s  a s s o c i a t i o n s ,  e n t i t i e s  
q u a l i f i e d  t o  d o  b u s i n e s s  u n d e r  15 U . S . C .  3901-3904 ( P r o d u c t  
L i a b i l i t y  R e t e n t i o n  A c t )  ( s e e  a t t a c h e d ) ; a n d  g r o u p s  t h a t  w o u l d  
b e  c o n s i d e r e d  v a l i d  u n d e r  t h i s  t i t l e  f o r  t h e  t y p e  o f  i n s u r a n c e  
f o r  w h i c h  t h i s  j o i n t  i n s u r a n c e  a r r a n g e m e n t  i s  e s t a b l i s h e d .
T h e  a s s u m p t i o n  i s  t h a t  t h e  i n s u r a n c e  w o u l d  b e  m o r e  r e a d i l y  
a v a i l a b l e  a n d  c o s t s  m i g h t  b e  l e s s .

* S e c .  2 . AS 21 .76 .010(b)  i s  am e n d e d  t o  r e a d . . .

C om m e n t :  T h i s  s e c t i o n  i n d i c a t e s  j o i n t  c o o p e r a t i v e  i n s u r a n c e
a r r a n g e m e n t s  may  b e  m ad e  f o r  t y p e s  o f  i n s u r a n c e  d e f i n e d  i n  
t h i s  t i t l e  e x c e p t  l i f e  i n s u r a n c e  a n d  t i t l e  i n s u r a n c e .

* S e c .  3 . AS 21 .76 .020 i s  r e p e a l e d  a n d  r e e n a c t e d  t o  r e a d :  
 REGULAT ION  BY D I V I S I O N  OF IN SU RA N CE____

Com m en t :  R e p e a l e d  p a r t s  o f  t h e  l a w  c o n c e r n i n g  j o i n t  i n s u r a n c e
a p p r o v a l  b y  t h e  d i r e c t o r  a n d  c o n d i t i o n s  p e r t a i n i n g  t o  t h e  
u s u a l  j o i n t  i n s u r a n c e  a r r a n g e m e n t s .  P l e a s e  s e e  a t t a c h e d  1986 
SLA CH 136, p a g e  2 , L i n e s  4-24.

* S e c .  4 .  AS 2 1 . 7 6 . 0 4 0 . . . .  (c) A j o i n t  i n s u r a n c e
a r r a n g e m e n t  s h a l l  u s e  a  m e t h o d  o f  a c c o u n t i n g  t h a t
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c o n f o r m s  w i t h  g e n e r a l l y  a c c e p t e d  g o v e r n m e n t  a c c o u n t i n g  
p r i n c i p l e s .

C om m en t :  I t  i s  p o s s i b l e  t h a t  t h e  i n c l u s i o n  o f  t h i s  (c)  c a n  
t a k e  c a r e  o f  some  p a r t i c u l a r s  u n d e r  S e c .  3 AS 21 .76 .020 .

* S e c .  5. AS 21 .76 .070____
A u t h o r i z e s  t h a t  a  b o a r d  o f  d i r e c t o r s  c a n  d o  b u s i n e s s  f r c m  a n  
a u t h o r i z e d  i n s u r e r  i f  t h e  i n s u r a n c e  i s  p l a c e d  t h r o u g h  a  
l i c e n s e d  s u r p l u s  l i n e s  b r o k e r .

C om m en t :  T h e  d e l e t e d  s e c t i o n  r e l a t e s  t o  t h e  d e l e t i o n  o f
e x c e p t i o n s  t h a t  m u n i c i p a l i t i e s  o r  s c h o o l  d i s t r i c t s  may  
p u r c h a s e  i n s u r a n c e  u n d e r  t h i s  s e c t i o n  a s  s t a t e d .  T h e  a d d i t i o n  
o f  l a n g u a g e  i n  L i n e  16 p r o b a b l y  p r e c l u d e s  t h e  r e s t  o f  t h e  
c o n d i t i o n s  s p e l l e d  o u t  i n  t h i s  s e c t i o n ;  t h e r e f o r e  d e l e t e d .

* S e c .  6 . AS 21 .76 .080(e )  i s  a m e n d e d  t o  r e a d . . . .

C om m en t :  D e l e t i o n s  a r e  d e l e t e d  t o  c o n f o r m  t o  p r e v i o u s  a m e n d e d
s e c t i o n s  o f  t h i s  s e c t i o n  o f  t h e  l a w .

* S e c .  7 . AS 21 .76 .110 i s  r e p e a l e d  a n d  r e e n a c t e d  t o  
r e a d . . . .

C om m en t :  A t t e m p t s  t o  a d d r e s s  f i n a n c i a l  a r r a n g e m e n t s  a n d  c a u s e
f o r  a c t i o n s  i n t e r r e l a t e d  w i t h  j o i n t  i n s u r a n c e  a r r a n g e m e n t s .

* S e c .  8 . AS 21 .76 .010(d )  r e p e a l e d .

C om m en t :  R e f e r s  t o  a  j o i n t  i n s u r a n c e  a r r a n g e m e n t  b e i n g
c o n s i d e r e d  t o  b e  a n  a s s o c i a t i o n  d u l y  a u t h o r i z e d  t o  t r a n s a c t  
w o r k e r s '  c o m p e n s a t i o n  i n s u r a n c e  i n  t h e  s t a t e .  I f  t h i s  i s  
r e p e a l e d  t h i s  may  l e a v e  w o r k m e n ' s  c o m p e n s a t i o n  i n  
u n c e r t a i n t i e s  a s  t o  i s s u e s  u n d e r  j o i n t  i n s u r a n c e  a r r a n g e m e n t s .  
R e n ew s  r e s p o n s i b i l i t i e s  o f  p a r t i e s  i n v o l v e d  w i t h  w o r k m e n ' s  
c o m p e n s a t i o n — i s  t h e r e  s u f f i c i e n t  i n s u r a n c e  o r  p r o t e c t i o n  
w h e r e  r e q u i r e d  f o r  w o r k m e n ' s  c o m p e n s a t i o n .

H B 2 2 7 . r e v
2/7/88



S T A T E S  C O D E  

A N N O T A T E D

Title 15
Commerce and Trade 

§ 1701 to E n d

1987Cumulative Annual Pocket Part
Replacing 1986 pocket part in back of volume

J

{ A

Includes the Laws of the 
99th CONGRESS, SECOND SESSION (1986)

.... For close of Notes of Decisions 
See page III

For Later Laws and Cases 
Consult 
USCA

Supplementary Pamphlet Service
r e c e i v e d

¥ '  ftPR ?, 9 1987
L - G IS L A T IV E  A F F A IR .  PAu l , m in n .

^ef^renro U I^e s t  p u b l is h in g  co.
55U.S.CA—1 

• 1867 PJ>.



15 § 3713
COMMERCE AND TRADE 142

J 3713. Authorization of appropriation!
[See main volume for text of section]

tPub.L 96-400, 5 17. formerly ) 14. Oct. 21, 1980, 94 StnL 2320, renumbered { 18 by Pub.L 
99-602, } 2, Oct. 20, 1986, 100 Stat. 1785, renumbered } 17 by Pub.L t>>-602, ( 9(eXl), Oct 20, 
1986, 100 Slat 1797.)

I  3714. Spending authority 
No payment* shall be made or cortracta shall be entered into pursuant to the 

provisions of this chapter (other th 't  sections 3710a, 3710b and 3710c of this title) 
except to such extent or In such amounts a* are provided in advance In appropriation
Acts.
(Pub.L. 96-480, f 18, formerly ( 15, Oct 21, 1980, 94 Stat. 2320, renumbered { 19 and amended 
by Pub.L 99-602, 55 2, 9(bX18), Oct 20, 1986, 100 Stat 1786, 1796, renumbered § 18 and 
amended by Pub.L 99-602, 5} 9(eKD. (4). Oct 20, 1986, 100 Stat 1797.)

Codification. Amendment by section 9(eX4) of 19S6 Amendment Pub.L 99-502, I 9(bX13), 
Pub.L 99-502, directing that “sections II, 12, added exception relating to sections 3710a, 3710b
and 13" be substituted for "seclloni 12, 13, and and 3710c of Ibis title.
14” was not executed in view of renumbering of Pub.L 97-502, { 9<eX4), substituted reference*
sections 12, 13, and 14 of Pub.L 96-480 u  to sections II, 12 and 13 of Pub.L 96-480 for
sections II, 12 and 13, respectively, of Pub.L refetences to sections 12, 13 and 14 of Pub.L
96-480 by section 9(eX0 of Pub.L 99-502. 96-480. See Codification note set out under tills
Slrce both references translate as "sections 3710a, section.
3710b, and 3710c of this title", amendment by Legislative History. For legislative (littery and
section 9(eX4) of Pub.L 99-502 resulted In no purpose of Pub.L 99-502, see 1386 U.S. Code
change in text. Cong, and Adm. News, p. 3442.

CHAPTER 64—METHANE TRANSPORTATION RESEARCH. 
DEVELOPMENT, AND DEMONSTRATION

Library References 
War and National Emergency *»J6, 40.
CJ.S. War and National Defense 55 44, 48.

} 3803. Duties of Secretary of Energy

[See main volume for text of (a) and (b)]

(e) Assurance reapectlng aeope of program activities
In assuring the effective management of this program, the Secretary shall have 

specific responsibility to ascertain that the program includes activities to—

[See main volume for text of (1) to (7)]

(8) ascertain any changes in fuel supply patterns, tax policies, and standards 
governing the manufacture of vehicles which are needed to facilitate the 
manufacture and use of methane-fueled vehicles.

[See main volume for text of (d) ]

(Aa amended Pub.L, 97-376, Title I, 5 106(c), Dec. 21, 1982, 96 Stat 1820.)

1982 Amendment Subsec. (e) (8). Pub.L Coda of Federal Regulations—  ■ ■-----   .- ,u .  /------. Review i 
CFR 478.1.

1982 Amendment Subsee. ruo.i- LWO Ol routiau
K e J ' i w d n ^ 11 reP°rt 10 "* C°ngr'"  R' * w *"d certification of agreements, see 10

Legislative History. For legislative history and 
purpose of Pub.L 97-375, see 1982 U.S. Code 
Cong, and Adm. News, p. 3435.
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CHAPTER 66—LIABILITY RISK RETENTION
See.
3902. Risk retention groups.

(s) to (c) (See main volume for text].
(d) Documents for submission to Sute

insurance commissioners.
(e) Power of courts (o enjoin conduct.
(() Sute powers to enforce Sute laws.
(g) Sutes' authority to sue.
(h) State authority to regulate or prohibit

ownership interests In risk retention 
groups.

3?03, Purchasing groups.
(a) to (c) [See main volume for text].
(d) Notice to Sute Insurance commission.

en of Intent to do business.
(e) Designstion of agent for service of

documenu and process.

(0 Purchsses of Insurance through li­
censed agents or broken acting pur­
suant to surplus lines laws.

(g) Sute powers to enforce Sute laws.
(h) States'authority to sue.

3905. Clarification concerning permissible Sute
authority.

(a) Sute motor vehicle no-fsult and mo­
tor vehicle financial responsibility 
lawa.

(b) Applicability of exemption!.
(c) Prohibited Insurance policy coverage.
(d) Stale authority to specify acceptable

mans of nubltshing financial re­
sponsibility.

3906. Injunctive otden issued by United Suta
district courts.

Library References 
liuunuce «*31.1.
CJ.S. Insurance 5 91 el stq.

§ 3 9 0 1 .  Definition*
(a) As used in thia chaptei^-

(1) "insurance” mean* primary insurance, excess Insurance, rclmurance, sup 
plus lines insurance, and any other arrangement for shifting and distributing 
risk which is determined to be Insurance under applicable State or Federal law;

(2) ‘'liability”—
(A) means legal liability for damages (including costs of defense, legal 

costs and fees, and other claims expenses) becau«e of fnjuries to other 
persons, damage to their property, or other damage or loss to such other 
persons resulting from or arising out of—

(I) any business (whether profit or nonprofit), trade, product, servic­
es (including professional services), premises, or operations, or

(II) any activity of any Stats or local government, or any agency or 
political subdivision thereof; and

(B) docs not include personal risk liability and an employer’s liability with 
respect to its employees other than legal liability under the Federal Employ­
ers’ Liability Act (46 U.S.C. 51 et seq.);

( 3 )  "personal risk liability" means liability for damages because of injury to 
any person, damage to property, or other loss or damage resulting from any 
personal, fr.milial, or household responsibilities or activities, rather than from 
responsibilities or activities referred to in paragraphs (2XA) and (2XB);

(4) "risk retention group” means any corporation or other limited liability 
association—

(A) whose primary activity consists of assuming and spreading all, or any 
portion, of the liability exposure of its group members;

(B) which is organized for the primary purpose of conducting the activity 
described under subparagraph (A);

(C) which—
(I) is chartered or licensed as a liability insurance company under the 

lawa of a State and authorized to engage In the business of insurance 
under the laws of such State; or

(II) before January 1,1985, was chartered or licensed and authorized 
to engage in the business of insurance under the laws of Bermuda or 
Cayman Islands and, before such date, had certified to the insurance 
commissioner of at least one State that it satisfied the capitalization 
requiremcnta of such State, except fhat any such group shall be 
considered to be a risk retention group only If It haa been engaged In 
bualnen continuously since auch date and only for the purpoe* of
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continuing to provide insurance to cover product liability or completed 
operations liability (as -uch terms were defined in this section before 
the date of the enactment of the Risk Retention Act of 1986);

(D) which does not exclude any person from membership In the group 
solely to provide for members of such a group a competitive advantage over 
such a person;

(E) which—
(I) has S3 its owners only persons who comprise the membership of 

the risk retention group and who are provided insurance by such group; 
or

(II) has as it* sole owner an organization which haa as—
(I) Its members only persons who comprise the membership of 

the risk retention group; and
(II) its owners only persons who comprise the membership of 

the risk retention group and who are provided insurance by such 
group;

(F) w!.ose members are engaged In businesses or activities similar or 
related with respect to the liability to which such members are exposed by 
virtue of any related, similar, or common business, trade, product, services, 
premises, or ope-^lons;

(G) whose - do not include the provision of insurance other 
tha ii—

(I) liability insurance for assuming and spreading all or any portion 
of the similar or related liability exposure of its group members; and

(II) reinsurance with respect to the similar or related liability expo­
sure of any other risk retention group (or any member of such other 
group) which is engaged in businesses or activities so that such group 
< r member) meets the requirement described in subparagraph (F) for 
membership in the risk retention group which provides such reinsur­
ance; and

(H) the name of which includes the phrase "Risk Retention Group". 
(6) "purchasing group" means any group which—

(A) has as one of its purposes the purchase of liability insurance on a 
group basis;

(B) purchases such insurance only for its group members and only to 
cover their similar or related liability exposure, ns described in subpara­
graph (C);

(C)' is composed of members whose businesses or activities are similar or 
related with respect to the liability to which members are exposed by virtue 
of any related, similar, or common business, trade, product, services, 
premises, or operations; and

(D) is domiciled in any State;
(6) "State" means any State of the United States or the District of Columbia; 

and
(7) "hazardous financial condition" means that, based on its present or 

reasonably anticipated finnncial condition, a risk retention group is unlikely to 
be able—

(A) to meet obligations to policyholders with respect to known claims and 
reasonably anticipated claims; or

(B) to pay other obligations in the normal course of business.
(b) Nothing in this chapter Bhall be construed to affect either the tort law or the 

law governing the interpretation of insurance contracts of any State, and the 
definitions of liability, personal risk liability, and insurance under any State law shall 
not be applied for the purposes of this chapter, including recognition or qualification 
of risk retention groups or purchasing groups.
(As amended Pub.L. 98-193, Dec. 1, 1983, 97 Stat 1344; Pub.L 99-563, §5 3, 4, 12(b), Oct 27, 
1986, 100 Stat 3170-3172, 3177.)

1983 Amendment. Subeec. (b). Pub.L. 98-193 the lew |ovemln| the Interpretation of Iniuranca
lubftltuted provlilon that nothin* In thli chipter contract! of any Stale, and that tha dcflnltloni of
would be conitrued to affect either the tort law or product liability and product liability Insuranca
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under any State law would not be applied for the 
purposes of thli chapter, Including recognition or 
qualification of riik, retention groups or purchu- 
Ing groups for provlilon that the definition of 
product liability In thli acctlon would not U 
conitrued to afTect cither the tort law or the law 
governing the interpretation of iniurance contract! 
of any State.

References In Text. The date of the enactment 
of the Riik Retention Act of 1986. referred to In 
lubiec. («X4XCXil). probably refen to the date of 
the enactment of the Riik Retention Amendment! 
of 1986 (Pub.L. 99-563) which wai approved Oct, 
27. 1986.

Effective Date of 19*6 Amendment Section . 
11(a), (b) of Pub.L 99-563 provided that:

“(a) General rule.—Subject to lubaeclion (b), 
thli Act [enacting icctioni 3903 and 3906 of thia 
title, amending (hit section and section! 3902 and 
3903 of thli title and icctioiu 9671-9675 of Title 
42, The Public Health and Welfare, and enacting 
provisions set out at notes under this section and 
sectioni 9671 of Title 42] shall lake effect on the 
dste of lu enactment [Oct. 27, 1986).

“(b) Special rule regarding feasibility study. 
—The provisions of section 3(d) of the Liability 
Risk Retention Act of 1986 [sect'rn 3902(d) of 
this title] (as added by section 5(b) of this Act), 
relating to the submission of a feasibility study, 
shall not apply with respect to any line or claxsifi- 
c.,.ion of liability insurance which—

“(1) was defined in the Product Liability 
Risk Retention Act of 1981 (thia chapter] be­
fore the date of the enactment of this Act [Oct. 
27, 1986); and 

"(2) wu offered before such dale of enact­
ment by any risk retention group which has 
been chartered and operating for not less than 3 
yearx before such dale of enactment [Oct. 27, 
1986]."
fjhort Title of 19S6 Amendment. Section I of 

P'"j.L 99-563 provided that: "Thia Act [enacting 
sections 3903 and 3906 of this title, amending this 
section, sections 3902 and 3903 of this title, the 
short title note under this section, and sections 
9671 to 9675 of Title 42, The Public Health and 
Welfare, and enacting provisions act out as notes 
onder this section and section 9671 of Title 42) 
msy be cited as the 'Risk Retention Amendments 
of 1986'."

Short Title. Section 1 of Pub.L 97-45, as 
amended Pub.L 99-563, { 12(a), Oct. 27, 1986,
100 SUt. 3177, provided thal; "TMi Act [thia 
chapter] may be cited u  the 'Liability Risk Reten­
tion Act of 1986’."

Ovenlght of Implementation of Riik Retention 
Amendments of 1986; Reports to Congress. Sec­
tion 10 of Pub.L 99-563 provided that:

"(a) In general.—(1) Not later than September 
I, 198'/, and not later than September I, 1989, the 
Secretary of Commerce shall aubmit reporu to the 
Congress concerning Implementation of this Act 
[tee Short Title of 1986 Amendment note under 
thli lection].

“(2) Such report ahall be baaed on—
“(A) the Secretary'i consultation with State 

Insurance commissioners, risk retention groups, 
purchasing .troupe, and other Interested parties; 
and

Not* 1
"IB) the Secretary's analysis of other Infor­

mation available to the Secretary.
"(b) Contents of the report—The report shall 

describe the Sec rets ry’i views concerning—
“(1) the contribution of this Act [see Short 

Title of 1986 Amendment note under this sec­
tion] towsrd resolution of problems relating to 
the unavailability and unaffordibility of liability 
insurance;

“(2) the extent to which the structure of 
regulation and preemption established by this 
Act [see Short Title of 1986 Amendment note 
under this section] It satisfactory;

“(3) the extent to which. In the Implementa­
tion of thia Act [see Short Title of 1986 Amend­
ment note under thia section), the public la 
protected from unsound financial predicts and 
other commercial abuses Involving risk reten­
tion groups and purchasing group*;

"(4) the causes <f any finindt] difficulties of 
risk retention groups and purchasing groups;

“(S) the extent to which risk retention groups 
and purchasing groups have been discriminated 
■gainst under State laws, practices, and proce­
dures contrary to the provisions anê underlying 
policy of this Act [see Short Title of 1986 
Amendment note under thia section] and the 
Product Liability Risk Retention Ad [see Short 
Title note under this section] (as amended by 
this Ad); and 

"(6) such other comments and conclusions as 
the Secretary deems relevant to assessment of 
the implementation of thia Ad [tee Short Title 
of 1986 Amendment note under this ted ion].” 
SUte Powers and Authorities radar PabX, 

99-563 Additional to Powtre and AathorlUaa aa- 
der CERCLA. Powers and authorities of States 
under amendments to this chapter by Pub.L 
99-563 additional to powers and authorities under 
Comprehensive Environmental Response, Com­
pensation, and Liability Ad of '980. tee aedion 
210(b) of Pub.L 99-499, as added by section 
I KcXD of Pub.L 99-563, ad out u  a note under 
aedion 9671 of Title 42, The Public Health and 
Welfare.

Other Federal Eaviroameatal Lawa. Section 
I K«X7) of Pub.L 99-363 provided that: "Noth­
ing In this Ad [see Short Title of 1986 Amend­
ment note under this aedion] shall be construed, 
interpreted or applied to diminish the obligations 
of any person 16 establish or maintain evidence of 
financial reaponslbllily or otherwiae comply with 
any of the requirements of Federal environments! 
laws, including but not limited to the Comprehen- 
rive Environmenu! Response, Compensation and 
Liability Ad of 1980 (42 U.S.CA. ) 9601 et aeq] 
end the Solid Waite Dispoeal Ad [42 U.S.CA.
5 6901 et seq.J."

Legislative History. For legislative hiatory and 
purpose of Pub.L 98-193, see 1983 US. Code 
Cong, and Adm. News, p. 2075. See, also, Pub.L 
99-363, 1986 US. Code Cong, and Adm. News, 
p. 5303.
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Notes of Decisions 
1. Prodttd liability eovaraaa 

Subject matter of Insuranca provided to member 
home builders to reimburse than for loans arising 
out of structural dafacu and baildar dafeaH radar



_______ __

Note 1
home wtmn'y *u product liability corcraje 
wilhln »cope of the Product Liability Rlrk Reten­
tion Act or 1981, { I el icq., at emended, 15 
U.S.CA. S 3901 et icq., even though entity pro­
viding such Insurance undertook to provide cover­
age applicable only to risk, damage to or loss of
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product, which would not generally be recognlxed 
as products liability riik. Home Warranty Corp. 
v. Caldwell, C.A.I1 (Oa.) 1985, 777 P.Jd 1455, 
rehearing denied 794 F.2d 687, certiorari denied 
107 S.Ct. 183.

{ 3902. Risk retention groups
(a) Exemptions from State laws, rules, regulations, or orders

Except as provided in this section, a risk retention group is exempt from any State 
law, rule, regulation, or order to the extent that such law, rule, regulation, or order 
would—

(1) make unlawful, or regulate, directly or indirectly, the operation of a riak 
retention group except that the jurisdiction in which It is chartered may regulate 
the formation and operation of such a group and any State may require such a 
group to—

[See main volume for text of (A) and (B)]
(C) participate, on a nondiscnminatory bacis, in any mechanism estab­

lished or authorized under the law of the State for the equitable apportion­
ment among insurers of liability insurance losses and expenses incurred on 
policies written through such mechanism;

(D) register with and designate the State insurance commissioner as It3 
agent solely for the purpose of receiving service of legal documents or 
process;

(E) submit to an examination by the State insurance commissioner in any 
State in which the group is doing business to determine the group's 
financial condition, if—

’ (i) the commissioner of the jurisdiction in which the group ia char­
tered has not begun or has refused to initiate an examination of the 
group; and

(li) any such examination shall be coordinated to avoid unjustified 
duplication and unjustified repetition;

(F) comply with a lawful order issued—
(I) in a delinquency proceeding commenced by the State Insurance 

commissioner if there has been a finding of financial impairment under 
subparagraph (E); or

(ID in a voluntary dissolution proceeding;
(G) comply with any State law regarding deceptive, false, or fraudule t 

acts or practices, except that if the State seeks an injunction regarding th 
conduct described in this subparagraph, such Injunction must be obtainec 
from a court of competent jurisdiction;

(H) comply with an injunction issued by a court of competent jurisdiction, 
upon a petition by the State insurance commissioner alleging that the group 
is in hazardous financial condition or is financially impaired; and

(I) provide the following notice, in 10-point type, in any insurance policy 
issued by such group:

"NOTICE
“Thia policy ia issued by your risk retention group. Your risk retention group 

may not be subject to all of the insurance laws and regulations of your State. State 
insurance insolvency guaranty funds are not available for your risk retention 
group."
(b) Scope of exemption!

The exemptions specified in subsection (a) of thia Bection apply to lawa governing 
the insurance business pertaining to­

ll)  liability insurance coverage provided by a risk retention group for—
(A) such group; or
<B) any person who is a member of such group;

(2) the sale of liability insurance coverage for a risk retention group; and
(3) the provision of—

|RE - __________

(A) insurance related services;
(B) management, operations, snd investment activities; or
(C) loss control and claims administration (including loss control and 

claims administration services for uninsured risks retained by any member 
of such group);

for a risk retention group or any member of such group with respect to liability 
for which the group provides insurance.

[Set main volume for text of(c) ]

(d) Document! for iubmlitlon to Stale Inlunnee commlnlonera
Each risk retention group shall submit—

(1) to the insurance commissioner of the State in which it is chartered—
(A) before it may offer insurance in any State, a plan of operation or a 

feasibility study which Includes the coverages, deductibles, coverage limits, 
rates, and reting classification systems for each line of insurance the group 
intends to offer; and

(B) revisions of such plan or study if the group intends to offer any 
additional lines of liability insurance;

(2) to the insurance commissioner of each State in which it intends to do 
business, before it may offer insurance in such State—

(A) a copy of such plan or Btudy (which shall include the name of the 
State in which it is chartered and its principal place of business); and

(B) a copy of any revisions to such plan or study, as provided in 
paragraph (1XB) (which shall include any change in the designation of the 
State in which it ia chartered); and

(3) to the insurance commissioner of each State in which it is doing business, 
a copy of the group’s annual financial statement submitted to the State in which 
the group is chartered as an insurance company, which statement shall be 
certified by an independent public accountant and contain a statement of opinion 
on loss and Ions adjustment expense reserves made by—

(A) a member of the American Academy of Actuaries, or
(B) a qualified loss reserve specialist

(e) Power of court! to enjoin conduct
Nothing in this section shall be construed to affect the authority of any Federal or 

State court to enjoin—
(1) the solicitation or sale of insurance by a risk retention group to any 

person who is not eligible for membership in such group; or
(2) the solicitation or sale of insurance by, or operation of, a risk retention 

group that {b in hazardous financial condition or ia financially impaired.

(O SUte powers to enforce SUte liwi
(1) Subject to the provisions of subsection (a)(1)(G) of this section (relating to 

injunctions) and paragraph (2), nothing in this chapter shall be construed to affect 
the authority of any State to make use of any of its powers to enforce the laws of 
such State with re&pect to which a risk retention group is not exempt under this 
chapter.

(2) If a State seeks an injunction regarding the conduct described in paragraphs
(1) and (2) of subsection (e) of tills section, such injunction must be obtained from a 
Federal or State court of competent jurisdiction.

(tr) SUtn' authority to sue
Nothing in this chapter shall affect the authority of any State to bring an action In 

any Federal or State court

(h) Sute authority to rtgulaU or prohibit owncrahlp IntereaU In riik retention froupa
Nothing in this chapter shall be construed to affect the authority of any State to 

regulate or prohibit the ownership interest in a riak retention group by an insurance 
company in that State, other than in tho caae of ownership interest in a risk retention 
group whose members are insurance companies.
(Aa »m»nd*d Pub.L W-888, | |  8,7,0(a), 12(c), Oct 27,19HB, 100 But 8172,8178,8178,)
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Legislative Hit I cry. jlilitlve hlitory and 
purpove of Pub.L. 99-56», a t  1986 U.S. Code 
Cong. and Adm. Newi, p . 330).

Notcc of Dediltmi 
Exemption from state control 2 
Hum* bulldcn Inmanct 1

1, Horn* bnlldan Icnrtnc*
In ncllon brought agalnit Suie Iniurance Com- 

mluioner eeeklng Injunctive relief and a declarato­
ry Judgment that entity providing Insurance to 
member hs,'<! buildera to reimburse them for 
losaei arUirg out of atnictural defects during drat 
ten year after tale of house and coverage for 
builder default under home warranty was a risk 
retention group under thli chapler, Issue of fact 
was raised u  to whether entity, which could rely 
upon coverage for mijor structural defecti bul not 
coverage for builder default under home warranty

to demonstrate that it wai a risk retention group, 
wu a firm whose primary activity consisted of 
assuming and spreading product liability risk ex- 
posure of Its group memben, thereby prscludlng 
summary Judgment. Homo Warranty Corp. v. 
Elliott, D.C.Del. 1983, 372 F.Supp. 1039.

2, Exemption from atata control 
When a riik retention group formulates a pith 

gram Tor purpose of ipreading the product liabili­
ty riska of ill memben. Inclusion of ancillary 
provialoni necessary to the vlablllly of the pro­
gram does not render the program or any segment 
thereof subject to regulet'ona by the stale; thus, 
program for insuring new homes against product 
liability risks wu exempt from state regulation 
even though It contained a provision allowing 
Insurer lo seek reimbursement from the builder If 
builder defaulted on hit obligations under Hi war­
ranty Issued for the ftrat two yean of the program. 
Home Warranty Corp. v. El.'ictt, D.GDel.1984, 
383 F.Supp. 443.

§ 3903. Purchasing groups

(a) Exemptions from State lawa, rules, regulations, or orders
Except aa provided in this section and section 8905 of this title, a purchasing group 

is exempt from any State law, rule, regulation, or order to the extent that such law, 
rule, regulation, or order would—

[See main volume for tat of (1) to (8)]

(b) Scope of exemptlona
The exemptions specified in subsection (a) of this section apply to—

(1) liability insurance, provided to—
(A) a purchasing group; or
(B) any person who is a member of a purchasing group; and

(2) the provision of—
(A) liability coverage;
(B) Insurance related servicea; or
(C) management services;

to a purchasing group or member of the group.
[See main volume for tat of (c) ]

(d) Notice to State iniurance commlaalonert of Intent to do bualneat
(1) A purchasing group which intends to do business in any State shall furnish 

notice of such intention to the insurance commissioner of such State. Such notice—
(A) ahall identify the State in which such group is domiciled;
(B) shall specify the lines and classifications of liability insurance which the 

purchasing group intends to purchase;
(C) shall identify the insurance company from which the group intends to 

purchase insurance and the domicile of such company; and
(D) shall identify the principal place of business of the group.

(2) Such purchasing group shall notify the commissioner of any such State aa to 
any subsequent changes in any of the items provided in such notice.

(e) Designation of a|tnt for service of documents and proceat
A purchasing group shall register with and designate the State Insurance commis­

sioner of each State In which it does business as its agent solely for the purpose of 
receiving service of legal documents or process, except that such requirement shall 
not apply In the case of a purchasing group—

(1) which—
(A) was domiciled before April 1, 1986; and

(B) Is domiciled on and after September 25,1981; 
in any State of the United States;

(2) which—
(A) before September 25, 1981, purchased Insurance from an insurance 

carrier licensed In any State; and
(B) since September 25, 1981, purchases its insurance frtm an insurance 

carrier licensed in any State;
(3) which was a purchasing group under the requirements of this chapter be­

fore October 27,1S86; and
(4) as long as such group does not purchase Insurance that was not autho­

rized for purposes of an exemption under this chapter as In effect before October 
27,1986."

(D Purchases of Insurance through licensed agenta or broken acting pursuant to aurplua 
llnea lawa

A purchasing group me.y not purchase insurance from a risk retention group that 
is not chartered in a State or from an insurer not admitted in the State in which the 
purchasing group ia located, unless the purchase is effected through a licensed agent 
or broker acting pursuant to the surplus lines laws and regulations of such State.

(g) State powen to enforce State lawa
Nothing in this chapter shall be construed to affect the authority of any State to 

make use of any of its powers to enforce the laws of such State with respect to 
which a purchasing group is not exempt under this chapter.

(h) States' authority to sue
Nothing in this chapter shall affect the authority of any State to bring an action in 

any Federal or State court
(A* amer led Pub.L. 99-668, {§ 6, 8(b), 12(d), Oct. 27, 1986, 100 Stat. 8174, 3175, 8178.)

Legislative History. For legislative history and 
punote of Pub.L 99-363, see 1986 U.S. Code 
Cong, and Adm. News, p. 3303.
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j  3905. Clarification concerning permissible State authority.

(a) State motor vehicle no-fault and motor vehicle financial responsibility lawa 
Nothing in this chapter shall be construed to exempt a risk retention group or

purchasing group authorized under this chapter from the policy form or coverage 
requirements of any State motor vehicle no-fault or motor vehicle financial responsi­
bility insurance law.

(b) Applicability of exemptlona
The exemptions provided under this chapter shall apply only to the provision of 

liability insurance by a risk retention group or the purchase of liability insurance by 
a purchasing group, and nothing in this chapter shall be construed to permit the 
provision or purchase of any other line of insurance by any such group.
(c) Prohibited Insurance policy coverage

The terms of any insurance policy provided by a risk retention group or purchased 
by a purchasing group shall not provide or be construed to provide insurance policy 
coverage prohibited generally by State statute or declared unlawful by the highest 
court of the State whose law applies to such policy.

(cl State authority to specify acceptable meant of establishing financial reaponalblllty 
Subject to the provisions of section 3902(a)(4) of this title relating to discrimina­

tion, nothing in this chapter shall be construed to preempt the authority of a State to 
specify acceptable means of demonstrating financial responsibility where the State 
has required a demonstration of financial responsibility ss a condition for obtaining a 
license or permit to undertake speclfiod activities. Such means may Include or 
exclude iniurance coverage obtained from an admitted insurance company, an excess 
lines company, a risk retention group, or any other source regardless of whether
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(c) Licensing of agents or brokers for risk retention groups. • 

Purchasing groups.'
(a) Exemptions from State laws, rules, regulations, or orders,'
(b) Scope of exemptions. ,v-?
(c) Licensing of agents or brokers for purchasing groups. 117-

Securities laws. /ty
(a) Ownership interest of members in risk retention groups?
(b) Investment companies.
(c) State blue sky laws.
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§ 3901. Definitions
(a) As used in this chapter—

(1) “completed operations liability” means liability arising out of!£ 
installation, maintenance, or repair of any product at a site which is no 
owned or controlled by—

(A) any person who performs that work; or
(B) any person who hires an independent contractor to perfor 

that work;
but shall include liability for activities which are completed or aba? 
doncd before the dale of the occurrence giving rise to the liability; ?

(2) “insurance” means primary insurance, excess insurance, reinsu 
ance, surplus lines insurance, and any other arrangement for shifting 
and distributing risk which is determined to be insurance under appl  ̂
cable State or Federal law;

(3) “product liability” means liability for damages because of anjfl 
personal injury, death, emotional harm, consequential economic 
age, or property damage (including damages resulting from the loss of 
use of property) arising out of the manufacture, design, importatic 
distribution, packaging, labeling, lease, or sale of a product, but do 
not include the liability of any person for those damages if the produ 
involved was in the possession of such a person when the incident gii  ̂
ing rise to the claim occurred;

(4) “risk retention group” means any corporation or other limit 
liability association taxable as a corporation, or as an insurance compâ  
ny, formed under the laws of any State, Bermuda, or the Cayman Is| 
lands—
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(A) whose primary activity consists of assuming and spreading 
all, or any portion, of the product liability or completed operations 
liability risk exposure of its group members;

(B) which is organized for the primary purpose of conducting 
the activity described under subparagraph (A);

(C) which is chartered or licensed as an insurance company and 
authorized to engage in the business of insurance under the laws of 
any State, or which is so chartered or licensed and authorized be­
fore January 1, 1985, under the laws of Bermuda or the Cayman 
Islands, except that any group so chartered or licensed and author­
ized under the laws of Bermuda or the Cayman Islands shall be 
considered to be a risk retention group only after it has certified to 
the insurance commissioner of at least one State that it satisfies the 
capitalization requirements of such State;

(D) which does not exclude any person from membership in the 
group solely to provide for members of such a group a competitive 
advantage over such a person; and

(E) which is composed of members each of whose principal ac­
tivity consists of the manufacture, design, importation, distribu­
tion, packaging, labeling, lease, or sale of a product or products;

(5) “purchasing group” means any group of persons which has as 
one of its purposes the purchase of product liability or completed oper­
ations liability insurance on a group basis; and

(6) “State” means any State of the United States or the District of 
Columbia.

(b) The definition of “product liability” in paragraph (4) of subsection (a) 
of this section shall not be construed to affect either the tort law or the law 
governing the interpretation of insurance contracts of any State.
(Pub.L. 97-45, § 2, Sept. 25, 1981, 95 Stat. 949.)

Historical Note

LIA B ILITY  R ISK  R E T E N T IO N  15 § 3902

Short Title. Section 1 of Pub.L. 97-45 
provided Chat: “This Act [this dhapter] may 
be cited as the ‘Product Liability Risk Retcn 
tion Act of 1981V

Legislative History. For legislative history 
and purpose of Pub.L 97-45, see 1981 U.S. 
Code Cong, and Adm.News, p. 1432.

§ 3902. Risk retention groups
Exemptions from  State law s, ru le s, regu la tions, or o rders

(a) Except as provided in this section, a risk retention group is exempt 
from any State law, rule, regulation, or order to the extent that such law, 
rrle, regulation, or order would—

(1) make unlawful, or regulate, directly or indirectly, the operation 
of a risk retention group except that the jurisdiction in which it is 
chartered may regulate the formation and operation of such a group 
and any State may require such a group to—



lr*

(A) comply with the unfair claim settlement practices law of the1 
State; .V

(B) pay, on a nondiscriminatory basis, applicable premium and 
other taxes which are levied on admitted insurers and surplus lines 
insurers, brokers, or policyholders under the laws of the State;

(O participate, on a nondiscriminatory basis, in any mechanism }  
established or authorized under the law of the State for the equita­
ble apportionment among usurers of product liability or complet­
ed operations liability insurance losses and expenses incurred on i  
policies written through such mechanism; ^

(D) submit to the appropriate authority reports and other infor-^
• maticn required of licensed insurers under the laws of a Slate relat-

ing solely to product liability or completed operations liability in-'/ 
surance losses z*m cApcn*es; h

(E) iregistcr with and designate the State insurance commission- \ 
er as its agent solely for the purpose of receiving service of legal; 
documents or process, and, upon request, furnish such commis­
sioner a copy of any financial report submitted by the risk reten­
tion group to the commissioner of the chartering or licensing juris-’’ 
diction;

(F) submit to an examination by the State insurance commis^ 
sioner in any State in which the group is doing business to deter-1* 
mine the group’s financial condition, if—

(i) the commissioner has reason to believe the risk retention 
group is in a financially impaired condition; and

(ii) the commissioner of the jurisdiction in which the group. 
is chartered has not begun or has refused to initiate an exami-' 
nation of the group; and

(G) comply with a lawful order issued in a delinquency proceed­
ing commenced by the State insurance commissioner if the com- 
missioner of the jurisdiction in which die group is chartered has. 
failed to initiate such a proceeding after notice of a finding of fi-' 
nancial impairment under subparagraph (F) of this paragraph;

(2) require or permit a risk retention group to participate in any in­
surance insolvency guaranty association to which in insurer licensed in 
the State is required to belong;

(3) require any insurance policy issued to a risk retention group or 
any member of the group to be countersigned by an insurance agent or 
broker residing in that State; or

(4) otherwise discriminate against a risk retention group or any of its 
members, except that nothing in this section shall be construed to affect 
the applicability of State laws generally applicable to persons or corpo­rations.
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Scope o f exemptions
(b) The exemptions specified in subsection (a) of this section apply to—

(1) product liability or completed operations liability insurance cov­
erage provided by a risk retention group for—

(A) such group; or
(B) any person who is a member of such group;

(2) the sale of product liability or completed operations liability in­
surance coverage for a risk retention group; and

(3) the provision of insurance related services or management ser­
vices for a risk retention group or any member of such group.

Licensing o f a g en ts  o r b r f o r  risk  re tention group s
(c) A State may require that . person acting, or offering to act, as an 

agent or broker for a risk retention group obtain a license from that State, 
except that a State may not impose any qua'ification or requirement which 
discriminates against a nonresident agent or broker.
(Pub.L. 97-45, § 3, Sept. 25, 1981, 95 Stat 95C.)

Historical Note
Legislative History. For legislative history 

and purpose of Pub.L. 97-45, see 1981 U.S.
Code Cong, and Adm.News. p. 1432.

§ 3903. Purchasing groups

Exemptions from State lew s, ru le s , regu la tions, o r o rde rs
(a) Except as provided in this section, a purchasing group is exempt from 

any State law, rule, regulation, or order to the extent that such law, rule, 
regulation, or order would—

(1) prohibit the establishment of a purchasing group;
(2) make it unlawful for an insurer to provide or offer to provide 

insurance on a basis providing, to a purchasing group or its members, 
advantages, based on their loss and expense experience, not afforded to 
other persons with respect to rates, policy forms, coverages, or other 
matters;

(3) prohibit a purchasing group or its members from purchasing in­
surance on the group basis described in paragraph (2) of this subsec­tion;

(4) prohibit a purchasing group from obtaining insurance on a group 
basis because the group has not been in existence for a minimum period 
of time or because any member has not belonged to the group for a 
minimum period of time;

(5) require that a purchasing group roust have a minimum number 
of members, common ownership or affiliation, or a certain legal form;

699
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(6) require that a certain percentage of a purchasing group must ob­
tain insurance on a group basis;

(7) require that any insurance policy issued to a purchasing group or 
any members of the group be countersigned by an insurance agent or 
broker residing in that State; or

(8) otherwise discriminate against a purchasing group or any of its 
members.

Scope of exemptions
(b) The. exemptions specified in subsection (a) of this section apply to—

(1) product liability or completed operations liability insurance, and 
comprehensive general liability insurance which includes either of these 
coverages, provided to—

(A) a purchasing group; or
(B) any person who is a member of a purchasing group; and

(2) the provision of—
(A) product liability or completed operations insurance, and comprehensive general liability coverage;
(B) insurance related services; or 
(Q management services;

to a purchasing group or member of the group.
Licensing of agen ts o r b roke rs fo r purchasing groups

(c) A State may require that a person acting, or offering to act, as an 
agent or broker for a purchasing group obtain a license from that State, 
except that a State may not impose any qualification or requirement which 
discriminates against a nonresident agent or broker.
(Pub.L. 97-45, § 4, Sept. 25, 1981, 95 Stat. 951.)

Historical Note
Legist*tire History. For legislative history 

and purpose of Pub.L. 97-45, sec 1981 U.S.
Code Cong, and Adm.News, p. 1432.

Ch. 65
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TITLE 15

§ 3904. Securities laws
Ownership In terests o f m em bers In risk  re tention groups

(a) The ownership interests of members in a risk retention group shall 
be—

(1) considered to be exempted securities f  ■ • purposes of section 77e 
of this title and for purposes of section 78/ of this title; and

(2) considered to be securities for purposes of the provisions of sec­
tion 77q of this title and the provisions of section 78j of this title.
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Investment companies
(b) A risk retention group shall not be considered to be an investment 

company for purposes of the Investment Company Act of 1940 (15 U.S.C.
80a-l et seq.).

State blue eky laws
(c) The ownership interests of members in a risk retention group shall not 

be considered securities for purposes of any State blue sky law.
(Pub.L. 97-45, § 5, Sept. 25, 1981, 95 c‘aL 952.)

Historical Note
Reference* In Text. The Investment Com- Legislative History. For legislative history

pany Act of 1940, referred V> in subsec. (b), is and purpose of Pub.L. 97-45, see 1981 U.S. 
title I  o f Act Aug. 22, 19-1, c. 686, 54 StaL Code Cong, and Adm.News, p . 1432.
789, which is classified principally to section 
80a-1 et seq. o f this title.
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TO: Representative Henry Springer, Chair
Members of the House Community and Regional Affairs Committee

FROM: Scott A. Burgess, Executive D i r e c t ^ ^ ^ Z ^ ^ ^ Z S

DATE: February 17, 1988 *

SUBJECT: HB 227 - Joint Insurance Arrangements

As the beneficiary and the main proponent of HB 506 (Chapter 136, SLA 
1986) also sponsored by Representative Taylor, and the main statute HB 
277 proposes to amend, the Alaska Municipal League supports the concept 
of HB 227. Granting entities the ability to "pool" their risk 
management needs and costs in the face of the failures of the 
traditional insurance industry to provide reasonable, available and 
affordable coverage, should be supported. However, there are certain 
aspects of the bill that the AML cannot support because it may not 
provide needed protection for the potential valid claimant or the bill 
would, as proposed, diminish the current statute provisions. I am sure 
neither of these possibilities were intended by the sponsor.

The 1986 legislation, HB 506, was a result of a lot of compromise 
between the sponsor, the AML, the State Director of Insurance and the 
insurance industry, embodied in one individual. The bill was often 
held hostage, unfairly and inappropriately, in the tort reform debate 
which was occurring at the same time in the Legislature. This bill is 
an attempt to expand the beneficiaries of joint insurance arrangements 
and to "win back" some of the concessions made by the sponsor.

The AML is currently in the second year of the process of forming a 
joint insurance arrangement on behalf of public entities 
municipalities and school districts. Because it has not been formed 
and because it has not been reviewed by the Director of Insurance, the 
AML is not sure the current law, as a result of the compromises, is 
unnecessarily restrictive.

The law, in particular AS 21.76.020, is more restrictive than we wanted 
and more restrictive than similar legislation in other states; however, 
the major concern of the Director was that the program be financially 
secure in order to pay potential, valid claims. The AML cannot not 
argue with that goal, and, at this time, we are unsure if the 
provisions in the statute to insure financial security are unreasonable 
or too restrictive to make the JIA feasible. If they are, we will seek 
changes in the statutes ourselves.

We agree with the testimony of the Division of Insurance that public 
entities do have better collateral, e.g. the ability to tax, than some 
of the other organizations the bill would authorize to form a JIA. A 
case for minimum oversight or regulation by the State to insure the 
ability of a JIA without such "collateral" to pay claims has merit 
which the Committee should consider. The AML is sure that if our JIA

MEMBER OF THE NATIONAL LEAGUE OF CITIES ANO THE NATIONAL ASSOCIATION OF COUNTIES



House C&RA Committee Re: HB 227 
February 17, 1988 
Page 2

is feasible, and if municipalities and school districts participate, 
and if they control their losses, it will provide stable and available 
risk protection for the members with long-term savings.

We would request two specific changes to the proposed legislation. In 
Section 5 on page 2, lines 17 through 26 should not be deleted. This 
is a provision AML asked for as part of the "compromise" to allow us to 
participate in a "super-pool" set up by municipal leagues through the 
National League of Cities for excess insurance coverage.

Secondly, in Section 8, page 3, line 17, AS 21.76.010 (d) should not be 
repealed. This subsection allows J I A’s to provide w o r k e r s  
compensation coverage which is a critical line of coverage.

Again, the AML supports the concept of HB 227, and I look forward to 
working with the Committee and the sponsor on this legislation. Thank 
you.

cc: Representative Robin Taylor
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HB 227: "An Act r e l a t i ng  to j oint i n su ran ce a r r a n g e m e n t s .

< 5 ^ 7

FEB 19 1988
The D e p a r t me nt  of 

this legislation.

C o m m e r c e and E c o n o m i c  D ev el o p m e n t  is not in favor of

Th e A l a sk a In surance C ode defines "insu ran ce, " in AS 2 1 . 90.9 00( 15) , to 

mean "a con tra ct w h e r e b y  one u nder tak es to inde mni fy anot her  or pay  or 

p r ovi de a spe cif ied  or d e t e r mi na b l e  am oun t or b ene fit  upon d e t e r m i na bl e 

c o n t i n genc ies ." The pool ing  of c o n t r ib ut io n s ,  as p rov id ed  for in this 

bill, is c la ssi c insurance. Th e bill involves the same co ncepts as the 

v er y first insurer in the Unit ed States, cal led  a co ntr ibu to rs h i p , e s t a b­

lished b y  Ben F ran kl in  in the 1700's. Mor e than 100 y ear s ago, the 

states u n i fo rm l y  de ter mi ne d  that insurance was in need of state oversight.

I n s ura nce  is interst ate  commerce; however, it is r e gu lat ed b y  the various 

states p ursuant to the M c C a r r a n - F e r g u s o n  Act. The A c t  pr ov id e s  that, to 

the deg r e e  that the states reg u l a t e insurance, the federal g ov ern men t 

will not, with the e x ce pti on of cases of boycott, co ercion and i n ti mi da­

tion, reg ula te the bus iness of insurance. If the State of A la s k a  

abro gat es r egu lat ion  of ins urance as this le gis lation proposes, it 

invites federal regulation.

Insur anc e uses the concept of the "law of large numbers" and " spreading 

of risk." If there is a risk of loss and one can spread that risk to a 

large nu mbe r of people, the cost of loss on an individual basis can be 

g r e a t l y  reduced. A l a s k a  has s uff ere d a lack of large numbers to make 

this principal work properly.

In 1936, the L e g i s l a t u r e  adopted AS 21.76 which create d j oin t insurance 

ar rangements. Since the governmental e n t i t i es  r efe r e n c ed  in the legis­

lation could draw on an o ngo ing  tax base to deal with any 

that m i g h t  arise, it was not n e c e s s a r y  to p r ovid e for the 

r e g u l a ti on  set forth in the Insurance Code. Therefore, a 

re gul at io n  was deemed acceptable.

fiscal problems 

level of 

lower level of

This  proposal provides that a wi d e  v a r i e ty  of groups can form a joint 

insur anc e arrangement to re tai n risk (act as an insurance company) or to 

buy insurance. It also goes on to re m o ve  t ot a l l y  the in surance product 

of tho se groups fro m insurance regu lat ion .

It is one thing to promote small insurers for A l as ka  p ro p e r t y  type risks 

w he re amounts of potential loss are s om e w h a t c o n t r o l la bl e  and fixed, 

s ub jec t to adeqi'ite numbe rs of partici pan ts.  If such an e nt er p r i s e 

fails, then the onl y ones hurt are those who  are a part of and p a r t i c i­

pants of the joint insurance a rra ngement. This m e ch a n i s m  is c u r r e nt ly  in 

place in the Insurance Code (AS 2 1. 75 .3 0 0 - 34 0) . T h e s e  se cti ons  of law 

have not been used since they were placed on the books in 1978.

It is q uite another issue, however, to e xte nd  this conc ept  to a line of 

insurance, such as workers' c o m p e n sa ti o n  w h e r e  liab ili ty is not subject 

to limit, or to liab ili ty insurance w hich is h i g h l y  unpredi cta ble , p a r­

ti c u l a rl y  in a small popula tio n state like Alaska. Currently, workers'



Po s i t i o n  Pa per  

HB 227 

P a ge  2

c o m p e n s a t i o n  insurance can o n l y  be p u r c h a se d f r o m  an admitted insurer and 

all p oli cie s issued are pr o t ec te d  by the A l a s k a  G u a r a n ty  A s s o c i a t i o n  Act, 

w i t h o u t  limitation on the loss. This pro vid es a con si d e r a bl e d e gr ee  of 

p r ot e c t i o n  to injured cl a i m a nt s who  have  no v o i c e  in how the em pl o y e r  

p ro v i de s the co verages r eq ui re d  by law. If such an e n t e r pr is e f^ils, not 

o n l y  t hose who  are a part of and p ar t i c i p a n t s  of the joint i ns ur anc e 

a r r a n g e m en t are hurt but also those e n t i t l ed  to a benefit or a r eco ve ry  

f r o m  the participant.

T he  principal barrier to fo rm at i o n  of small insurers in the past has been 

the financial st ab il i t y  of the proposals. An  un der fin anc ed insurer is 

h a z a r d o u s to the financial health of its insureds. In surance re gul at io n 

is d e s i g n e d  to provi de pu bli c p ro te c t i o n  for purcha ser s and t hos e en tit led  

to a b e ne fi t  from the insurance. It does this through financial st andards 

e s t a b l i s h e d  by the L e g i s l a t u r e  through t rade  pr act ice  r egulation, through 

l im ita tio ns on activ iti es of the insurer, and, generally, t hro ugh  the 

s t r u c t u r e of insurance r e gu l a t i o n  that has been est abl ish ed by past 

L eg is la t u r e s .  We be l i e v e this st r u ct ur e should co nti nue  to a ppl y to 

in surers for the p r o t e c ti on  of all A l a ska ns.

D e p a r t m e n t  of Co mmerce & 

D ev e l o p m e n t

toner

Econ om ic

(js & L

Date: 2  '(f
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DEPARTMENT
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DtV&Ofl
Insurance

SILL NUMBER
HB 227

SfONtO*
Taylor

SHORT TITLE OF BEL
An Act relating to joint insurance arrangements

DEPARTMENT POMDON
Not in favor ^ ^

✓
PREPARED BY

John L. George
DATE ,
02/ /88 (

y / n / t r

SUMMA
OTHER AOENCIES AFFECTED >Y MU.

Not Known

CON8TTTUENTORCUPOT AFFECTED *Y MU.

Insurance purchasers in Alaska

ORGANIZATIONAL SUPPORT FOR MU.

Not Known
ORQANUATWHAL CPPOMTWN TO I

Not Known

FISCAL IMPACT: (2 NONE □ FISCAL NOTE ATTACHED
■ACAONOUNORLEOISLATIVk INTENT

The bill removes from state regulation insurance by groups of persons who form mutual 
or cooperative insurers or purchasing arrangements. Under this legislation, a wide 
variety of groups would be able to opt out of insurance regulation.

ANALYSIS OF BILUPROORAM EFFECTS
This legislation expands legislation adopted in 1986 to allow groups other than 
government groups to create their own insurers which are outside the regulation of the 
the Division of Insurance. This generally will mean underfunded insurance companies. 
Presently, the Federal Risk Retention Act permits the purchase of liability insurance 
only;with no regulation applied to the group. It is inappropriate to apply this 
approach to other forms of insurance for a variety of reasons, not the least of which 
is consideration of the level of protection afforded the injured party. A small 
insurer of the size that would generally be seen under these provisions would not 
begin to measure uo to the financial standards established by the Legislature for 
other insurers and likely to be hazardous to its participants.

AMENDMENTS PROPOSED
In its present form, there are 
discussed on the attached page 
or philosophy of the bill.

a few technical changes needed in the bill. These are 
These changes do not address the basic concerns with

PLEAM ATTACH A SVARATS SHOT FOR AOOfTIOHAL C0IMMHH OR AMALYMR.
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AMENDMENTS PROPOSED

On Pag e 1, L in es  2 0 - 2 1 .

Delete. Th is  i n c lus ion  is in c o n f l i c t  with Federal L a w  cited. Th a t  law pro vid es that 

r e gu l a t i o n  s h ou ld  be limited to the s tate  of formation, w hi ch  in this case w o u l d  be 

A la s k a *  T h i s  l eg i s l a t io n pr ovi des  that no r eg ul a t i o n  will occur.

On P a g e  2, L in es  6 - 8 .

F o l l o w i n g  the  w o r d  " a r ra nge men t" on line 6, insert the v/ords, "for med  by a group," 

d e sc r i b e d  in AS  2 1 . 7 6 . 0 1 0 ( a ) (1)-(3).

T hi s  r ev i si o n  r e c og n i z e s  that the type o f  a c cou nti ng is not a p pr o p r i a t e  for groups 

ot her  than m u n i c i p a l i t i e s ,  school d i s tric ts and regional e du cati ona l a t ten dan ce areas.

O n  P ag e  2, L i n es  1 6 .

C h a n g e  the w o rd  " a uth ori zed " to read "unaut hor ize d".

A li censed s ur p l u s  lines b ro ke r  c a nn ot  accept b usi nes s under his license f ro m an 

a ut h o r i z e d  insurer.
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