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Re:
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SJR 26 Background information

This afternoon, the committee is scheduled to take up SJR 26, which 
represents the next logical step in the process begun by SB 141. As the 
members will recall, SB 141 would require the State to relinquish its 
right to certain highway rights-of-way created by the federal government 
through a series of public land orders (PLOs) in the late 40s and 50s.

After two hearings in this committee, it became apparent that the 
administration was totally opposed to the concept of relinquishment, 
partly because the Federal Highway Administration (FHWA) had indicated 
that it would not participate in funding to repurchase the rights-of- 
way. SJR 26 asks that Congress direct the Department of Transportation 
through FHWA to participate in this funding.

When the committee last heard SB 141, FHWA presented a comparison of the 
differences they saw between PLO rights-of-way, and those created by the 
Act of 1947 (later extinguished). Their interpretation - that the PLO 
rights-of-way are not precipitated on the 1947 Act - is also that of the 
State Supreme Court and of DOT/PF, but it is substantially different 
from that of the proponents of SB 141. They contend that the PLOs were 
issued by the Interior Department to clarify and define the rights-of- 
way reserved under the 1947 Act. The Supreme Court disagreed with this 
interpretation, maintaining that the PLO's were authorized by an Act of 
1932, which gave the Interior Department general road-building and 
maintenance powers in Alaska.

The attached material contains correspondence researched after the court 
decision, which generally supports the contention that the Alaska Road 
Commission did not have adequate right-of-way reservation powers, based 
upon the 1932 Act, and therefore needed the 1947 Act and its consequent 
PLOs.

For further background on this issue, the members are asked to refer to 
their files on SB 141.



BILL N O :  Senate Joint Resolution No. 26

TITLE: Relating to the payment of just compensation
to landowners for certain rights-of-way 
across land in Alaska

a p p r o v e d :  

d a t e :  5 - 1- 8 S

The Department of Transportation and Public Facilities has objected 
and will continue to object to the concept of the State purchasing 
rights-of-way which were granted to the State of Alaska by the 
Federal government for highway purposes.

The Department has no objection, however, to the intent of S.J.R. 
No. 26 providing that funds made available for this purpose do not 
come out of the annual apportionments for Federal-aid highways in 
Alaska.

For further information call Susan Fleischhauer at 465-3900.



tfNTTL'D s t a t e s  

D E P A R T M E N T  O F  T H E  I N T E R I O R  

G E N E R A L  L A N D  O F F I C E  
WASHINGTON

IN  R E P L Y  PLEA SE R E F E R  T O

g t  _A753-.33P-.-~E-----

T h e  D i r e c t o r ,

D i v i s i o n  o f  T e r r i t o r i e s  a n d  I s l a n d  P o s s e s s i o n s .

L y  d e a r  D r. G r u e n i n g :

R e f e r r i n g  to  y o u r  m e m o r a n d u m  u n d e r  d a t e  o f  D e c e m b e r  1 7 , 19 38 , 

r e l a t i v e  t o  p r o p o s e d  r e s e r v a t i o n s  f o r  t h e  c o n s t r u c t i o n  o f  r o a d s ,  

b r i d g e s ,  a n d  t r a i l s  in t h e  T e r r i t o r y  o f  A l a s k a ,  I w i l l  b e  g l a d  to 

c o n f e r  w i t h  y o u  o r  y o u r  r e p r e s e n t a t i v e s  a t  a n y  t i m e  y o u  m a y  so  d e s i r e .

 £  T h e r e ,  i s  a p p a r e n t l y  n o  a u t h o r i t y  f o r  t h e  i s s u a n ' c e ' o f ' aif E x e c u T *

tive order for.: t h e ; p u x p o s e " b T  lmposing ~ a ~ r o a d -r eservation upon a ny 
land in^.the..Territory .which m a y  her e a f t e r  pass into p r i vate ownership, 

jand I-. am not "certain that - it .would .be "necessary. or jafivi sable -to recom­
mend  the 'enactment' o f ' l egislation f o r -'such''1purpose.----- ' — s~3̂
*r <■ ' ......  “ ----------- --------------------------------------------------------------------------------------------~L .

S e c t i o n  2477» > p r o v i d e s :  " T h e  r i g h t - o f - w a y  f o r  t h e

c o n s t r u c t i o n  o f  h i g h w a y s  o v e r  p u b l i c  l a n d s ,  n o t  r e s e r v e d  f o r  p u b l i c  

u s e s ,  i s  h e r e b y  g r a n t e d . "  N o  a c t i o n  o n  t h e  p a r t  o f  t h e  G o v e r n m e n t  

is d e e m e d  n e c e s s a r y  to  t h e  o p e r a t i o n  o f  t h i s  s t a t u t e .  T h i s  g r a n t  b e ­

c o m e s  e f f e c t i v e  u p o n  t h e  c o n s t r u c t i o n  o r  e s t a b l i s h i n g  o f  t h e  h i g h w a y  

i n  a c c o r d a n c e  w i t h  t h e  S t a t e  o r  T e r r i t o r i a l  l a w s .  N o  r e s e r v a t i o n  f o r  

r i g h t s - o f - w a y  so  a c q u i r e d  i s  i n c l u d e d  i n  t h e  p a t e n t  w h e n  i s s u e d  f o r  

t h e  l a n d s  a f f e c t e d .  (26 L. D. 44^) '

T h e  a c t s  o f  J a n u a r y  27, 1505 (33 S t a t .  6 l 6 ) ,  a n d  L a y  14, 1°0&
(34 S t a t .  I 92) ,  i n c o r p o r a t e d  i n  s e c t i o n s  321 t o  337 i n c l u s i v e ,  o f

T i t l e  48 TJ. S. C., p r o v i d e s  f o r  t h e  c o n s t r u c t i o n  a n d  m a i n t e n a n c e  o f- - - -
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l a n d s  a f f e c t e d ,  u p o n  t h e  f i l i n g  o f  p r o f i l e  m a p s  s h o w i n g  t h e  l o c a t i o n  

o f  t h e  r o a d  in a c c o r d a n c e  w i t h  i n s t r u c t i o n s  o f  t h e  D e p a r t m e n t  o f  

J u l y  8 , I330.

S e c t i o n  1 7  o f  t h e  a c t  o f  N o v e m b e r  9 , I 92I (42  S t a t .  2 1 2 ) ,  p r o ­

v i d e s  f o r  t h e  g r a n t i n g  o f  p u b l i c  l a n d s  o r  r e s e r v e d  l a n d s  o f  t h e  

U n i t e d  S t a t e s  f o r  F e d e r a l  A i d  H i g h w a y s .  G r e a t s  u n d e r  t h i s  s t a t u t e  

m a y  h e  a c q u i r e d  b y  t h e  f i l i n g  o f  m a p s  i n  a c c o r d a n c e  w i t h  t h e  r e g u l a­

t i o n  t h e r e u n d e r  a n d  t h e  a p p r o v a l  o f  s u c h  m a p s  b y  t h e  S e c r e t a r y  o f  

t h e  I n t e r i o r .  A  r e s e r v a t i o n  f o r  r i g h t s - o f - w a y  a c q u i r e d  u n d e r  t h i s  

s t a t u t e  is  i n c o r p o r a t e d  i n  t h e  p a t e n t  i s s u e d  f o r  t h e  lar'is a f f e c t e d .

T h e  w i d t h  o f  t h e  r i g h t s - o f - w a y  w h i c h  m a y  h e  a c q u i r e d  u n d e r  t h e  

a b o v e - m e n t i o n e d  s t a t u t e s  is  n o t  s p e c i f i e d .  T h e  w i d t h  o f  r i g h t s - o f -  

w a y  e s t a b l i s h e d  u n d e r  s e c t i o n  2477 * 3 g o v e r n e d  b y  t h e  l a w s  o f  t h e  

S t a t e s  o r  T e r r i t o r i e s  ( 2 2  L. D. 1 4 5 ) *  T & e  w i d t h  o f  r i g h t s - o f - w a y  

f o r  r o a d s  o r  h i g h w a y s  e s t a b l i s h e d  o r  c o n s t r u c t e d  u n d e r  t h e  p r o v i s i o n s  

o f  t h e  a c t s  o f  J a n u a r y  2 7 , I905, a n d  M a y  1 4 , 190 6. o r  a c q u i r e d  u n d e r  

s e c t i o n  1 7  o f  t h e  F e d e r a l  A i d  H i g h w a y  A c t  o f  N o v e m b e r  9 , 1 9 2 1 , w o u l d  

s e e m  t o  b e  a  m a t t e r  o f  d i s c r e t i o n  a s  t o  w h a t  is  d e e m e d  r e a s o n a b l y  

n e c e s s a r y  f o r  t h e  c o n s t r u c t i o n  a n d  p r o p e r  m a i n t e n a n c e  o f  t h e  p a r t i c u ­

l a r  r o a d  o r  h i g h w a y  a n d  g o v e r n e d  b y  t h e  w i d t h  a s  s u r v e y e d  a n d  s h o w n  

o n  t h e  p r o f i l e  m a p s ,  t h e  m a p s  b e i n g  e v i d e n c e  o f  t h e  r i g h t - o f - w a y  a n d  

t h e  b a s i s  f o r  i n s e r t i o n  o f  t h e  r e s e r v a t i o n  in  a n y  s u b s e q u e n t  p a t e n t

f o r  t h e  l a n d s  a f f e c t e d .

V.'ith r e s p e c t  t o  t h e  i l l u s t r a t i o n s  g i v e n  i n  t h e  c o r r e s p o n d e n c e  

a c c o m p a n y i n g  y o u r  l e t t e r ,  it a p p e a r s  q u i t e  c e r t a i n  t h a t  n e i t h e r  a n  

Z x e cu t i v e _ o r d e r .  nor- l e g i s l a t i o n ,  c o u l d  a f f o r d  a n y_ r . e l l e f „ — T n ~ o t b e n  

^ o r h s 7 ’a r i g h t - o f - w a y .  o v e r  . a n ^ a x e a  w h i c h ,  is..'embraced -in,_an'' e n t r y ,  f 

l e g a l l y  i n i t i a t e d  " a n d  " m a i n t a i n e d  a' c c o ^ d i n g ^ t o  - l a w ,  ̂ i s  ̂ 'either l 5 y . a g r e  e j 

n e n t  w i t h  t h e  p a r t y  h a v i n g  t h e  e n t r y  o r  ' t h r o u g h  ' c o n d e m n a t i o n  p r o c e e d - ?  

i n g g f  *   — .................. “"w  8
I

T h e  c o r r e s p o n d e n c e  a c c o m p a n y i n g  y o u r  l e t t e r  i n d i c a t e s  t h a t  y o u

a r e  f a m i l i a r  w i t h  t h e  i n s t r u c t i o n s  i s s u e d  b y  t h e  D e p a r t m e n t  o n  J u l y

8, I 93O, in  r e g a r d  t o  t h e  i n c l u s i o n  o f  r e s e r v a t i o n s  f o r  r o a d s  c o n­

s t r u c t e d  b y  t h e  G o v e r n m e n t  i n  a l l  c a s e s  w h e r e  r i g h t s  o f  p e r s o n s  s e e k­

i n g  t o  a c q u i r e  t i t l e  t o  a n y  o f  s u c h  l a n d s  w e r e  i n i t i a t e d  s u b s e q u e n t  

to  t h e  c o n s t r u c t i o n  o f  t h e  r o a d .  I n  o r d e r  t o  p u t  i n t o  e f f e c t  t h o s e  

r e g u l a t i o n s ,  t h i s  O f f i c e  m u s t  b e  f u r n i s h e d  w i t h  m a p s  a n d  f i e l d  n o t e s  

o f  a l l  c o n s t r u c t e d  r o a d s  a s  w e l l  as  t h o s e  h e r e a f t e r  c o m p l e t e d ,  so

p r e p a r e d  e s  t o  m a k e  it  p o s s i b l e  t o  h a v e  p r o p e r  n o t e s  p l a c e d  o n  t h e  

t r a c t  b o o k s  a n d  a d e q u a t e  r e s e r v a t i o n s  i n s e r t e d  in  p a t e n t s .  A s  is

-2-



also indicated by your correspondence, this matter was called to 
the attention of the Secretary of Y/ar by the Department on September 
3, 1930, but up to this time no maps or field notes pertaining to 
constructed roads or roads hereafter to be constructed have been 
received in this office.

We shall be glad to go into these matters more fully in the 
conference that you have proposed.

The enclosure accompanying your letter is returned herewith.

Very truly yours,

Enclosure
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U n i t e d  S tates Sonata,

Slrt

The President of the Senate, V

I enoloeo a draft o f  a bil l  "To onand an act entitled 'An Act 

p r oviding for tie tr&nitfer o f  the duties authorised and authority 

conferred b y  law u p o n  the board of rood comaissloners la the Te r r i­

tory o f  Alaska to tha D e p a rtment o f  the Interior, and for ot h e r  

purposes', approved Ju n e  50, 1932”,

The purpose o f  the proposed legislation Is to protect tho In­

terests of the Uni tod S tates In constructing roads In tha Territory 

of Alaska b y  providing a  right-of-wsy on lands, now public domain, to 

v h i o h  patents cay in the future ba issued.

g— T h a * l l ^ s k a _Soad_ iOomisalon, operating undor the. Dapartcsnt of™they 

Interior b y  rirtue o f  the A o V a p p r o v e d  June 30,” 1932 (d? Stats 

and financed b y  Tedapel'appropriations, is engagod in the construction--, 

and naintccanoe o f  roads, roadways, highways, trassaye, trails, bridges, 

and^othor aiailor worirs in that portion o f  A laska outside the national7 

forests* T h e  greater part o f  the area _gn. w h i c h  the operations o f  the/ 

& a ? k a . Ho ad Cocsai sa ion/,are' "rel u c t e d ^ l s  publio . . d o m a i n e n d ' t h e  loca- i 

^io n‘o f  r i ^ t s - o f ^ ^ ' o n  o w h  lands presents no^ problem growin g  o u t /  

o f  prirkt e ' owntirshlp r~' For~the~propar l obation of “the road and in the 

‘interest of-public" service it is necessary in soma oasos, howayer, to 

cross lands to w h i c h  title has passed from the U nited States, These 

instances are becoming n o r e  nunarous as the population of the Tcrri-  

tory in c r e a s e s , p b ^ l n l n g ^ l g S t a H 3 f 9 w B y ' across prlTately ownsd,lan2Ls 

(hasfln 5  num b e r ^ o T  cases presented diffioultie*7cailing for/court * /  

action'.and _ r e q u i r i n g . t h e '' expend i tura o f l e d  oral' fund a ’rT“'r 1"

It is proposed, therefore, that in all patents for landa horo- 

after taken up in the Terr i t o r y  thore shall be inserted a provision 

reserving to tho G o v e r n m e n t  a right-of-way for roads, roadways, high­

ways, tramways, trails, bridges end appurtenant works or structures 

constructed oz1 to be oonstracted by the authority o f  the United 

States, A  provision accomplishing this aay, it is tbrought, be in­

serted as an aBendnent to S e c t i o n  £ o f  the Act approved June 30, 1932 P 

supra., end the draft o f  the bi l l  w h i a h  I transmit has boon written

ICKBS (“=140



,« xi>.\vivwy);*<

accordingly. The propoasd asandRont la slailar to the puroTlsion o f  

th» .\ct o f  August 50, 1690 (2$ S t a t .  591), which reserred rights-of- 

w o 7  for canals o n  lands v e s t  o f  tho on* hundredth meridian and 1- also 

siuil&r to tho prorlslcns o f  tho Act of Jiaroh 12, 1914 (58 Stat, 505),

In which rights-of-way for railroads w a r e  roserTsd to tho U n i t o d  S t a t e s  

In all patents f o r  lands thereof tar taken up in tbs Territory o f  Alaska*

Tho Director of ths B u r e a u  o f  the Budget h as Info rood too that 

there is no objection to ths p r e s e n t a t i o n  o f  the propoeed legislation

to the Congress*

SncloHur* 1446881*

t
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U N I T E D  S T A T E S

D E P A R T M E N T  O F  T H E  I N T E R I O R
OFFICE OF  THE SECRETARY 

DIVISION OF TERRITORIES AND ISLAND POSSESSIONS

W a s h i n g t o n

F e b r u a r y  4, 1943.

MEMORANDUM for Hr, Thoron:

The foil oiling is an outline of the background i n  this matter:

 itfe^pur^a'e^of^h a?propos e d ~ l e g !  alitforT is- to’̂p r o t ^ t ^ t S e ^ ^ ^ e s t F f o f  T

£he United States_in'constructing"roads”in the’ Territory-of’’"AT^ka"byfresery- 
ing ,'a 'right-of-V-ag *ori lahds^nbw public domain, to which ’patent s''may in thej?’ 
future be issued.— *— r1— 1““i----— 1 ‘ ““ * —

The Alaska Ho a d  Commission, operating u n d e r  the Department of the Interior 

by v irtue of the A c t  a p p r o v e d  Jun e  30, 1 9 3 2  (47 Stat. 446), and financed by 

Federal appropriations, is engaged i n  the construction and m a i n t enance of roads, 

roadways, highways, tramways, trails, bridges, and other similar works in that 

portion of Alaska outside the n a t i o n a l  forests. The g r e ater part of the area 

on wh i c h  the operations of the A l a s k a  Hoad CorarLssion are conducted is public 

domain, and the l o c a t i o n  of r i g h t s - o f - w a y  on such lands presents no p r o b l e m  grow­

ing out of private ownership. F o r  the proper l o c a t i o n  of the road, and in the 

interest of public service, it i s  n e c e s s a r y  in some cases, however, to cros3 
lands to which title has p a s s e d  from the U n i t e d  States. These instances are be­

coming mo r e  numerous as the p o p u lation of the Terr i t o r y  increases. Obtaining 

iighta-of-way across p r i v a t e l y - o w n e d  lands has in a n u m b e r  of cases presented 

difficulties, calling f o r  court a c t i o n  and r e quiring the expenditure of Federal 

funds.

A  case of this k i n d  occurred two or three years ago i n  connection with the 

construction of a b r i d g e  across a stream adjoining a certain privately-owned 

‘mining claim. The ow n e r  of the l a n d  c l a imed that liis p r o p e r t y  was v e r y  valuable 

because of a placer go l d  mine, and asked an exorbitant price for the right-of- 

pay necessary in c o n n e c t i o n  w i t h  the construction of the bridge. This resulted 

in considerable d e l a y  and expense. As a consoquence of this and ot h e r  like 

Instances, the A l a s k a  Hoa d  Commission, the Governor of Alaska, and lir. Parks, the 

Cadastrifel Engineer of the L a n d  Office, became c o nvinced that l egislation to 

reserve rights-of-way i n  future patents of la n d  taken from t he public domain, is 

desirable.

In  response to a request f r o m  the Road Commission, the prop o s e d  legislation 

Was drafted in this D i v i s i o n  and submitted to the Department f o r  consideration.

'It wa3 discussed at a m e e t i n g  of the Department L e g i s lative Committee, which did 

hot approve favorable a ction o n  the bill, p r e s u m a b l y  because of questions raised 

*In the meeting as t o  w h e t h e r  legisl a t i o n  of this k i n d  would not have a tendency 

to retard settlement in Alaska. Suggestion was also mad e  tha t  the bill shoulu 

provide f or payment of damages to crops and improvements on rights-of-way whe n



utilized b y  the United States. Such a p r ovision is included in the mos t  

recent draft of the bill. As stated in Mr. Page's m e m orandum of S e p t e m b e r  18, 

apparently it was the o p i n i o n  of the L e g i s l a t i v e  Committee that the bill was 

not of sufficient i m p o r t a n c e  to justify its submission to Congress at that time, 

as such a c t i o n  might have resulted i n  d e f e r r i n g  mor e  urgent Alaska le g i s l a t i o n  

which the Department p r o p o s e d  to submit.

I n  v i e w  of the foregoing, the bill was not submitted to the last session 

of Congress, and a p p a r e n t l y  it is a g a i n  u p  f o r  consideration in connection w i t h  

the l egislative p r o gram of the Department f or the present session.



U N I T E D  S T A T E S  

D E P A R T M E N T  O F  T H E  I N T E R I O R  

B U R E A U  O F  L A N D  M A N A G E M E N T  
Anchorage, Alaska

September 1^, 194 9

Colccel Joha Fcyes 

Cocxnissiooer of Roada 
Alaska. Hoad Connri, aalog 

Juneau, Alaska

Dear Colonel Hoyea:

Reference la made t o  the l e t t e r  f r o m  Hr. Ike P. Taylar, Chief 

Engineer, Alaska Road Cortzcdssion, dated July 28, 194S, i n  which he 

atatea in reference to our m e m o r a n d u m  of July 25, that:

"One print each of the plana of a ll the n e w  rcada we have 

located i n  the paat f e w  yeara hare baetn forwarded to y o u r  

Office, please adviae if it ia n o w  necasaary f or the 

Alaska. Road Cormdssjoo to subnit three additional prints of 

these maps to the District land Offices concerned w i t h  the 

written application, aa outlined in yo u r  memorandum.

"For y o u r  information, the plan maps of our road locations 
are on a scale of 400 feet to the inch and one print t o  cover 
a  road location such as that, for instance, from the Forest 
Boundary t o  Hccar on the Kenai Peninsula, 129 miles, w o u l d  

require approximately 3 2 0  cquare feet of blueprinting. The 

three sets required i n  y o u r  m e m orandum would total a p p r oximately

1,000 square feet."

An examination haa been made of the more recent maps of highways 
filed by the Alaska Road Ccmnisaion, namely, those of the F a irbanks-  

Chena Hot Springs, Paxs an-McKinley Park, and the Forty  Mile roads. These 

maps axe excellent f or general information, bqt^hey~llq.cot’slew _ t h ^  
width or the lateral limits, oft t b e - r i g h t - o f - w a y f ^ t h l  illation t o  the 

legal subdivisions of tbe_ p u h l i c ^ l M a a ; . v ^ r «48VUT.^«di‘:-. Tbem map s  are 

i h e r e f o r e ' iiicon^iete f o r  the'"purpose;c^^nrtati'OT'of tbs'.tract b o o k  recorda 
under departmental i n s t r u c t i o n s o f  January 13,^1916 (44 L.D. 513),' coh- 

£ emplated by * o ur msmorandum'of “July- 2 5 ^ 1 9 4 9  • Unless" t he'lateral limits 
are shown, where the lands are surveyed, it cannot be d e f i nitely determined, 

for the purpose of posting, what subdivisions are affected.

As stated b y  Mr. Taylor, t h e  maps i n  question are prepared an a  scale 

O f  400 feet t o  the inch. For y o u r  purposes these are excellent w o r k  scale maps, 

but f or use i n  district lan d  offices t h e y  pose a  difficult p r o b l e m  of f i ling and 

handling, and the general scale as provided in the D e p a r t m e n t 1 a rights-of-way

P u c k e r r
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regulations (43 CFR, Parts 244 and 245) i» 1000 and 2 0 0 0  feet t o  the in 
If this scale is adopted by the Alaska Roa d  Cccrniasion, it w o u l d  reduce 

the length and aise of t us maps and effect a considerable saving in filing 

apace.

We greatly appreciate you r  sending acme o f  you r  w o r k  maps w h i c h  have 
been used in connection w i t h  land classification work. These, we believe, 

are not in the form that can be efficiently used for filing in the District 

L a n d  Offices.

__ In connection herewith, attention is called to the act of June~3C£7 

^1932^(47 Stat. 446, 46 U.S.C. Sec. 321a, seq.), under which the “Alas lea. Road 
Commission is autborlzed_to _construct.,roads_ax>d.highways over public,lands 
in il a n V n - This" set e an tamp la. tea that'~ka.pa~bf definite location of r oads/ 

so*constructed shall, b e f i l e d _ w i t h j t h e  Bureau of Land Management.— Obviously, 

t he authority t o  construct roads as provided b y  the act, necessarily, b y  im­

plication i f  not otherwise, authorises the right t o  appropriate the rights-of- 

w a y  f o r  s uch roads. It i s  therefore believed tha t  i f  tho maps of the rights- 
of-way for the roads and highways constructed or established under authority 

of the 1932 act, showing the w i d t h  of the rights-of-way appropriated, were 
filed a nd recorded in the District Land Office, i n  accordance w i t h  instructions 

of January 13, 1916 (44 L.D. 513), that the Government's rights i n  and to 
the roads and rights-of-way would be amply protected under the act as well 

as R.S. 2477 (43 U.S.C. Sec. 932), without the necessity of a n y  withdrawals.

Ve r y  truly yours,

Regional Administrator

A B / f p



U N I T E D  S T A T E S  
D EPARTJvtt  .T O F  T H E  I N T E R I O R  •

ALASKA ROAD COMMISSION

J u n e a u , A l a s k a

D e c e m b e r  1,  19^9

K r. J u i i  ?, D e r i * , Director

Divi s i o n  of Territories end Island Possessions

Department of the Interior *
¥ ashing ton 25, D„ C.

Kj d e a r  Kr. Davies

At a recent meeting with' Kr. Lovell Puckatt, R e g i o n a l  

Administrator, B u r e a u  of Land Management, tbe method of h a n d l i n g  

withdrawals or reservations for roads rights-of-way was f u l l y  

d i s c u s s e d . '

The immediate problem is our deficiency in accurate sapa

of old roads w h i c h  are required "by the District Land Offices in

connection w i t h  l o c a t i n g  entryaen and In issuance of patents.

It was brought out b y  Hr. Puckett that because of the 

language of P u b l i c  Land Order &Q1, all entries in surveyed areae

affected by a  road must be 1 iaited to one side only of the existing

road* This is b e c ause the order u se d  the word."withdrawn* and the 

B u r e a u  o f  Land M a n agement has ruled that no n e w  entry can be made 

covering noncontiguous areas. One solution of the p r o b l e m  has bee n  

p r o p o s e d  by Mr. P u c k e t t  to his Yashington office. U n d e r  La n d  Decisions 

Yolune ^3* page 55^« 1* was held that a  right-of-way withdrawal did not 

r e nder the tracts lying on opposite sides o f  the withdrawn strip non­

contiguous, and a n  entry embracing b o t h  sides of such strip should be 

allowed. I desire to strongly support Mr. Puckett*s request and urge 

favorable consideration. Application of this decision would aToid much 

p r e s e n t  confusion. B y  the time entrynen apply for patents in future, 

it is planned to h a v e  available in the District Land Offices accurate 

maps of our roads.

b e l i e v e  the- best “solution of  ̂ t h l s " p r o b l e m Uwduld' b e r ar$s» 

revision of Public LandJlrder oOl-to chan^ j t h e  l & r g u a g e . to, ̂ r e a d ^ a r o . 

hereby rosarred from all. forms o f ' a p p r o p r i a t i o n * T h i s  language-Vouid* 

bsle in accordance ^ t h  the'act-of-July-2h»-I9V 7 (Pub. - L a w  2 2 9 r  SOth C o n g . , 
I n t - S e s s l o n r ^ S  U.S.C-.T-T946 la.-r Supp. l v -321D). X S T I o u r  contention'*' 
t ha t""t hi s^l a w  ,wa a , intended- to avoid .the difficulty of determining  f o r ^ ; ^  
eachjentry'or Vatentl the-exact-location of- the road. •• The a ct provides I n

. -  ~ —  ' J-It —  m —  r— '■:rr.:=a.:i ■ -.-t— il. ■ 11 "**' —  — - ■ *** 1 '<ij
Pfrt;

"In all patents for lands hereafter taken up, entered, or 

located in the Territory of Alaska, and in all deeds by the 

United States hereafter conveying any lands to w h i c h  it way have



reaequirsl title in »aid Territory not included w ithin the 

U n i t *  of an/ organized m u nicipality, there shall he 

expressed that there is referred, from the lands described

in said patent or deed, a right-of-way thereon for roads,

roadways, highways, tramways, trails, bridges and appurtenant 

structure* constructed or to be constructed by or un d e r  the 

authority of the United States or of any State created out of 

the Territory of Alaska.*

It will be noted the act provides for a blanket reservation 

for rights-of-way for roads constructed or to be constructed. It 1* 

our contention that determination of the «x>ct location of a road now

existing through a n  entry Bade after the date of apnrov&l of the act

is not necessary. The history of the bill indicates this was one of 

th* specific difficulties to be corrected. The other was to avoid the 

necessity of obtaining easement* for future roads wh i c h  obviously could 

not be described ii the patent.

The actual width of right-of-way to be reserved is determined 

by the class of road. It is believed Public Laud Order 6oi was primarily 

Intended to establish these widths. Ylt h  this information in the District 

Land Offices, entrynen or applicants for patent can be informed of the 

width of right-of-way in each case. It is probable certain roads will be 
reclassified In the future, i n _ w h i c h rcase_the_right-of-vay„wi.dth_would_be 

c h a n g e d ^ ^ I V d s ^ e c o S e n d e d l T a v o r a b l e  consideration be given to a revision 

Jof Public.Land Order SOI to __ permit the_jUjtBka_Eoad Coral*sion full latitude 

of operation u n d e r  Public Law 229. ^  ‘ *

Sincerely yours,

John H. Tloyes 

C o m i s s i o n e r  of 

Eoads for Alaska

cel Kr. Puckett

2



U N I T E D  S T A T E S  

D E P A R T M E N T  O F  T H E  I N T E R I O R  

B U R E A U  O F  L A N D  M A N A G E M E N T  
A n c h o r a g e ,  A l a s k a

A p r i l  3, 1952

I'r. bvin.ifcr C. S;:d th 
b o x  2 0 6 8

'.richoragc, Ala-ka.'* .

2i«sr .’Ir. S. iiih:
By- l e t t e r  o f  K  r c h  29/> j p u  ac h e d  c e  t o  c'ef'ne t h e  twodnrja 

lrgal r i f h t - o f - v a y  t o  u h i c h  t h o  A l a s k a  roa d  C o n r i s s i o n  is e n t i t l e d  

i n  t h o s e  i n s t a n c e s  w h e r e  e n t r y  w a s  a c u o  e r a  r e c i d o n c o  e s t a b l i s h e d  

p r i o r  t o  t h e  c o n s t r u c t i o n  o f  t h e  r o  d, a nd v J w r e  sub s e r p e n t  p a t e n t  

c o n t a i n s  n o  provision, f o r  r o a d  r i g h t - o f - v a y ,  ^

’.‘e a m  u n a b l e  to uetejn.'isC tl r t  th e r e  w a s  a. d e f i n i t i o n  o f  
t he l i d t h s  o f  r i g h t c - o f - v o y  b y  rejulct i o n  o r  ?t .tuto p r i o r  to 

u b H c  Ir n d  Oris r  6c<l o f  A u g u s t  10, 19-9. A n y - I c g c l  t e t t l c n e n t  

u p o n  t h e  l e n d  o r  f i l i n g  £ v _ e  u ; o n  t he l a n d  p r i o r  t o  A u g u s t ' 1 0 ,  19A9* 

rri v h i c h  l e g : !  o c c u p a n c y  o nd f i l i n g  w i s  c a r r i e d  t h r o u g h  t o  c o n -  

suTKcafci -n, r e n d e r e d  P u b l i c  L - n d  O r d e r  6 0 1  i n o p e r a t i v e ,  e n d  n o  cl e i a  

to a w i d t h  o f  r i g h t — o f - v a y  as d e f i n e d  in P u b i i o  ten d  O r d e r  6 0 1  
c a n  b e  v a l i d ,  i n  o u r  o p i n i o n .

^ T h e  act of July 2/,,- 19A7, .61 , Al£, /,6 U.S.C.,. jr-ec.

__________ It iT.ould appear that the acquiring of rood ri;Iitt— of-v.uy'
before July_2A.. 19A7.-had.bei-rudor.e^by-fuzicshle-lhAres^-fcnt br c >ndc.-- 
inatioiT,*^—  T  “ “ ' ..

Chapter 19> Session laws of alaska. 1923* Section 1721, 
rorc-rved a strip bet veer, sections A rocs vide for public highways 
vith thu section line be'*ng the center of such highway. However, 
the 1923 Ick la listed as ir.vi" id in the s w  Alaska Core nnd ve 
have tcon abvis'-.d by the Attorney O - a r . a r s l thr.t it is considered 
that t: is act is in fact invalid. I fejv of no tost cr.se that has 
Veen brought to ti-st the validity of the lav.

F u c ^ s t t  (*1*51.



I vnd era l a n d  t h a t  the legisl a t u r e ,  a t  i ts lr««.t e r o s i o n ,  p a s s e d

n l a v  d e s i g n a t i n g  c e r t a i n  section lir.so o n  i'mds ov.T;ed b y  the 

T e r r i t o r y  as h i g h w a y  righ t c - o f - v a y .  P e r h a p s  you' sre'“c 5 r e  f a m i l i a r  

v T t h  t b i s ' i c T  t h i n  I.~- '

I £jq uncertain iis to the origin of tho adoption of 66 feet u a  

the standard width of rlght-of-vay in Ala aka prior to t h f r proroulgation 
of Public Land Order 601, Public Lh.nd Order 601, >diickr'to£other with 
Order lo, 2o£5j enclosed, hr.vc cat- blJ.sked widths of rights-of-way for 
highways in Alaska,

V e r y  t r u l y  y o u r s ,

L o w e J l  M. P u c k e t t  

R e g i o n a l  Adsiinistretor

C o p y  to C o n r A s s i o n e r

Alaska Rood Gonad, ssion



D EP A R T M EN T  OF H BC^W AYS
o m a  of m  commissions /  r .  o. box U67 —  juheau m o i

puly'27,' 1 9 7 1 ~ ^
 • /

Re: 1947 Act Lands
00-302

Mr. Francis C. Turner 
Federal Highway Administrator 
Federal Highway Administration 
Nassif Building 
400 7th Street, S.W.
Washington, D.C. 20591

THROUGH: Mr. H. G. Tipton 
Division Engineer

Dear Mr. Turner:

Reference is made to Mr. Tipton’s memorandum of February 12, 1971, 
concerning participation of federal funds in the 1947 Act lands acquired 
prior to December 31, 1970. Mr. Tipton’s memorandum is in response 
to our appeal of January 23, 1968, appealing your previous decision 
of June 30, 1967.

Perhaps a brief history of the 1947 Act reservation and how the 
reservation was exercised by the State of Alaska would help put 
our position into perspective.

Prior to the years of World War II, the Territory of Alaska experienced 
little road construction work. Much of the activity of the Alaska Road 
Commission and its predecessors was conducted across the public domain 
and required minimal right of way acquisition. AT markedr increase in J  

^opjl'ation .in the years..following “the war^and”!-related* increase in -/ 
'.activities designated to -reduce -public-lainds “to~private'^vmiership_^ 
ihcreasedr.the,frequency withjvhich right of waiy^was ̂ necessitated oyer 
lands' to which title had passed from the Uhited States r“~ ,r

*? > •■  a ..un .-ul—.. — j— -j . --------^

^In-recogriitiai’̂of'.this tr e~hd~ahd~'in'y an^at fept- to rtTduce- the 'expenditure^ 
pf^gbveinmental funds', Congress passed the 1947 Act effective July 24,/

The effect of this Act was to reserve to the United States or to any 
State created out of the Territory of Alaska a right of wav across 
lands subsequently passing into private ownership and to tnus avoid 
the necessity of re-acquiring lands for future road construction.

C h M P 8 & U U -  'a1 7 i



M r .  F r a n c i s  C .  T u r n e r
F e d e r a l  H i g h w a y  A d m i n i s t r a t o r -2- J u l y  2 7 - ,  1 9 7 1

The 1947 Act was repealed by Congress effective July 1, 19S9. Thus, 
lands entered or patented after that date_are_not subject to the act.
'jTitl e'^^^lan^.^en te red_or, pa tentedTf^mJulyl^^ , -.1947^to-July. 1 , - 1 9 5 $ ^  
continued to ./remain clouded withjthe 'prospect..of .fut^ire^qad ̂ obstruction 
\ausing ■arbitraty^tr^sfers of ̂ uhsp^ci^ed^ortibnsipf Jsaid. land to' th§.̂  
^oveThj7^nt\\^thout^‘due-process^6r“ccmpensa.tion, until' April ,14; . 1_966‘. *

It is our position that the 1947 Act did in fact entitle the State 
of Alaska to utilize the right of way reserved by the act. Specific 
conveyance to the State at the time of statehood was not necessary 
because. Congress specifically prescribed in the act that the reservation 
was to_ be extended to the newly created-State of Alaska. THe~nghts o f  

theHFederal Government'In" the~1947'Act-rights_bfjway passed'to the State 
at the time of statehood  . . ' -   Jl__- I— — — ---------------------- -
^ fi't> r-'

7he~fourth session of the.Alaska State~Legisrature~recognizihg~the 
inequalities .of the'-1947_Act, passed legislation effective April 14‘,

<1966, 'commonly called /the.Alaska Right of Way Act of 1966,‘providing7,, 
’that: ho agency of-the-State may take privately-owned - property -by" thej  

exercise of the 1947 Act reservation,* The legislatureTs stated~purpose 
was as follows'pcnd'T “quote:

"This Act is intended to alleviate the economic hardship and 
physical and mental distress occasioned by the taking of land, 
by the State of Alaska, for which no compensation is paid to 
the person holding title to the land. This practice has resulted 
in financial difficulties and the deprivation of peace of mind 
regarding the security of one’s possessions to many citizens of 
the State of Alaska, and which, if not curtailed by law, will 
continue to adversely affect citizens of this state. Those per­
sons who hold title to land under a deed or patent which contains 
a reservation to the state by virtue of the Act of June 30, 1932, 
ch 320, sec. 5, as added July 24, 1947, ch. 313, 61 Stat. 418, are 
subject to the hazard of having the State of Alaska take their 
property without compensation because all patents or deeds con­
taining the reservation required by that federal act reserve to 
the United States, or the state created out of the Territory of 
Alaska, a right of way for roads, roadways, tramways, trails, 
bridges, and appurtenant structures either constructed or to be 
constructed. Except for this reservation the State of Alaska, 
under the Alaska constitution and the constitution of the United 
Sta ,*, would be required to pay just compensation for any land 
taken for a right of way. It is declared to be the purpose of 
this act to place persons with land so encumbered on a basis of 
equality with all other property holders in the State of Alaska, 
thereby preventing the taking of property without payment of 
just compensation as provided by law, ana in the manner provided 
by law."



M r .  F r a n c i s  C .  T u r n e r
F e d e r a l  H i g h w a y  A d m i n i s t r a t o r  '  - 3 J u l y  2 . 7 ,  1 9 7 1

, SubsSqliejvT^to" thefenactment" of the,Alaska Righ't"oF,Way7Actro£T.'9j56~tK| 
'^uisau .of _ihjbiic. Roads advised-us-^'that there 'can he "no federal, ffeun-g 
hursSneht for.funds“ expended by^.^e .State' of MasRa^for-the acquisition 
'of'•'right of iway'ffom.lahd^subiect~ tq^thelresefyjit.ion "contained iii^the 

A a t ? '  They also stated it would take federal legislation^td-1̂ *  
effectively repeal the reservation.

In response to that statement the late Senator E. L. Bartlett introduced, 
(for himself and Senator Gruening) Senate Bill 2483 on September 28, 1967. 
Senator Bartlett’s introductory remarks outlined the position of Alaskans 
affected by the 1947 Act and I quote his remarks from the Congressional 
Record of the Senate for September 28, 1967:

"In 1947 Congress enacted a law -- 48, United States Code 321d -- 
which reserved an undefined highway right of way in all patents for 
federal public lands in Alaska. This law, commonly referred to as 
the 1947 Act, has become notorious in Alaska. While seemingly 
innocuous, the 1947 Act has worked inequities beyond belief as 
homesteads and other patented lands fall in the paths of urban 
development and highway improvement projects.

Although the 1947 act was repealed in 1959, all of those persons 
who received patent to federal lands between 1947 and 1959 still 
live under the threat that a portion of their land might be taken 
for highway right of way purposes at any time without compensation.
As a matter of fact, a substantial number of rights of way have 
already been acquired under the 1947 act without compensation to 
the landowners and many rights of way over such lands will undoubtedly
be acquired in the foreseeable future.

The State of Alaska has found a way to compensate patentees for 
takings under the right of way provision but the Federal Highway 
Administration refuses on legal grounds to pay the federal share 
of such compensation.-

Mr. President, it is my firm belief that no one could have foreseen
the inequities inherent in passage of the 1947 Act. It is also my
belief that corrective action is overdue. Therefore, I introduce 
today for appropriate reference a bill which would vacate and relin­
quish the reservation of rights of way authorized by the 1947 Act."

Hearings scheduled on Senator Bartlett's bill were cancelled first because 
of the assassination of Dr. Martin Luther King, Jr., and second because 
of the assassination of Senator Robert F. Kennedy. /

Senator Bartlett's untimely death and Senator Gruening's unsuccessful bid 
for re-election made it necessary to reintroduce S. 2483. Senator Stevens 
graciously did this on February 7, 1969.



M r .  F r a n c i s  C .  T u r n e r
F e d e r a l  H i g h w a y  A d m i n i s t r a t o r -4- J u l y  2 7 ,  1 9 7 1

Alaska’s .Right of Way. Act of .J.966. voided--the State1 s rights to u tilize 
right of - way~*bver lands~"subj ect j o the"l947 Act j Section 138(b) of the 
Federal- Aid-Highway“Act^of 1970' vacated' and relinquished reserved rights 
of way not utilized and provided that the reservation merged with the 
fee and was forever extinguished. We believe it was the intent of Congress 
to "clear the federal books" by the "housekeeping" Section 138(b) of the 
Federal Aid Highway Act of 1970 with their full realization that the State 
of Alaska had extinguished the 1947 Act reservation on April 14, 1966, as 
it had every right to do.

Unforeseen tragedies delayed Federal action several years causing State 
expenditures to clijnb past a million dollars. It was clearly Senator 
Bartlett’s intent in introducing S. 2483 to allow Federal participation 
in the acquisition of "47 Act" right of way from the April 14, 1966, date.

Acquisition of right of way by the State of Alaska over lands subject to 
the 1947 Act subsequent to April 14, 1966, was made in accordance with 
all of the policies and procedures of the Bureau of Public Roads and 
subsequently the Federal Highway Administration. The rights of way so 
acquired were incorporated in federal-aid highway projects and therefore 
should be eligible for federal participation in their acquisition costs.

We respectfully request your further review of your June 30, 1967, and 
February 12, 1971, decisions and reversal of those decisions to allow 
federal participation in the acquisition costs of the lands in question.

cc: Governor William A. Egan
John Havelock, Attorney General 
Senator Ted Stevens 
Senator Mike Gravel 
Representative Nick Begich

Very truly yours

A 2 - Commissioner of iCommissioner of Highways



LAW OFFICES OF

CROH, ECCERS 8 PRICE

MICHAEL W. PRICE 
LANCE C. GIOCUMB 
SALLY KUCKO

CLIFFORD J. CROH 
KENNETH I*. EGGCRS

A AARTNCRXMIA Or AMOrCSXIONAL CORPORATION* 
5 5 0  WEST SEVENTH AVENUE, SUITE IESO

A N C H O R A G E , ALASKA B B 50I

TELEPHONES 
(007) E72-GA7A 

(007) E7A-05A7

MICHAEL P. CONDON 
SEMA C. LEOERMAN 
ROBERT T. PRICE 
ROBERT P. OWENS

J u l y  2 4 ,  1 9 8 4

C o n g r e s s m a n  D o n  Y o u n g  

H o u s e  o f  R e p r e s e n t a t i v e s  

2 3 3 1  R a y b u r n  B u i l d i n g  

W a s h i n g t o n ,  D . C .  2 0 5 1 5

R e :  F e d e r a l  H i g h w a y  R i g h t s - o f - W a y

D e a r  D o n :

E n c l o s e d  y o u  w i l l  f i n d  c o p i e s  o f  c o r r e s p o n d e n c e  w h i c h  I h a v e  

s e n t  t o  S e n a t o r s  S t e v e n s  a n d  M u r k o w s k i  c o n c e r n i n g  a n  e x t r e m e l y  

s e r i o u s  p r o b l e m  i n  A l a s k a .  I b e l i e v e  t h e  i n f o r m a t i o n a l  l e t t e r  t o  

S e n a t o r  M u r k o w s k i  a n d  i t s  a t t a c h m e n t s  a r e  s e l f - e x p l a n a t o r y .

O n c e  y o u  h a v e  h a d  a n  o p p o r t u n i t y  t o  r e v i e w  t h i s ,  I w i l l  b e  

c o n t a c t i n g  y o u  t o  a s k  y o u r  s u p p o r t  i n  s t o p p i n g  t h e  S t a t e  f r o m  

h a r m i n g  n o t  o n l y  o u r  c l i e n t s ,  t h e  t i t l e  i n s u r a n c e  i n d u s t r y ,  b u t  

t h e  t h o u s a n d s  o f  A l a s k a n s  S t a t e w i d e  w h o  d o  n o t  h a v e  t i t l e  

i n s u r a n c e ,  m a n y  o f  w h o m  a r e  t h e  o r i g i n a l  p a t e n t e e s .

S i n c e r e l y ,

G R O H ,  E G G E R S  & P R I C E

h f

E n e l

&ROH PRAC&



LAW OFFICES OF

CROH, ECCERS 8 PRICE

MICHAEL W. PRICE 
LANCE E. CIOCUMB 
SALLY KUCKO

CLIFFORD J. CROH 
KENNETH P. ECCERS

TELEPHONES

(CO>)*72-e*7*

(»07)*7A-0SA7

MICHAEL P. CONDON 
SCMA C. LEDERMAN 
ROB CRT T. PRICE 
ROBERT P. OWENS

J u l y  2 4 ,  1 9 8 4

V i a  D H L

S e n a t o r  F r a n k  M u r k o w s k i  

U n i t e d  S t a t e s  S e n a t e  
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R e :  F e d e r a l  H i g h w a y  E a s e m e n t s  i n  A l a s k ai
D e a r  J o h n :

T h a n k  y o u  f o r  m e e t i n g  w i t h  u s  d u r i n g  y o u r  v i s i t  l a s t  w e e k  i n  

A l a s k a .  It w a s  a  p l e a s u r e  h a v i n g  t h e  o p p o r t u n i t y  t o  m e e t  y o u  a n d  

w e  l o o k  f o r w a r d  t o  o u r  f u t u r e  c o n t a c t .  A s  w e  d i s c u s s e d ,  w e  a r e  

p r e s e n t l y  e m b r o i l e d  i n  a n  e x t r e m e l y  s e r i o u s  c o n t r o v e r s y  f o r  w h i c h  

w e  a r e  s e e k i n g  t h e  a i d  o f  t h e  A l a s k a  C o n g r e s s i o n a l  D e l e g a t i o n .  

T h i s  l e t t e r  a n d  i t s  e n c l o s u r e s  w i l l  a s s i s t  y o u  i n  y o u r  

p r e l i m i n a r y  i n v e s t i g a t i o n  i n t o  t h i s  m a t t e r .  A t  y o u r  e a r l i e s t  

c o n v e n i e n c e ,  w e  w o u l d  l i k e  t o  d i s c u s s  t h e  p o s s i b i l i t y  o f  t h e  

i n t r o d u c t i o n  a n d  p a s s a g e  o f  o u r  p r o p o s e d  f e d e r a l  l e g i s l a t i o n  w i t h  

y o u ,  a n d  t h e  o t h e r  m e m b e r s  o f  t h e  A l a s k a  C o n g r e s s i o n a l  

D e l e g a t i o n .

A s  y o u  m a y  r e c a l l  f r o m  o u r  m e e t i n g ,  t h e  d i f f i c u l t y  l i e s  i n  

t h e  i n t e r p r e t a t i o n  o f  a  s e r i e s  o f  p u b l i c  l a n d  o r d e r s  ( P L O s )  a n d  

d e p a r t m e n t  o r d e r s  ( D O s )  w h i c h  w e r e  i s s u e d  b y  t h e  D e p a r t m e n t  o f  

I n t e r i o r  i n  t h e  l a t e  1 9 4 0 ’s a n d  e a r l y  1 9 5 0 ’s. U p  t h r o u g h  1 9 4 7  

t h e r e  e x i s t e d  t w o  m e t h o d s  b y  w h i c h  t h e  F e d e r a l  G o v e r n m e n t  c o u l d  

c r e a t e  h i g h w a y  r i g h t s - o f - w a y  i n  A l a s k a .  T h e  f i r s t  w a s  a 1 9 3 2  A c t  

w h i c h  w a s  c o d i f i e d  a t  4 8  U . S . C .  S 3 2 1 a  t h r o u g h  S322._1_/ P u r s u a n t  

t o  t h a t  A c t  t h e  D e p a r t m e n t  o f  I n t e r i o r  h a d  t h e  r i g h t  t o  b u i l d  a n d  

c o n s t r u c t  r o a d w a y s  i n  A l a s k a .  A d d i t i o n a l l y ,  u n d e r  4 4  L . D .  5 1 3  

t h e  D e p a r t m e n t  o f  I n t e r i o r  d e t e r m i n e d  t h a t  t h e  F e d e r a l  G o v e r n m e n t  

h a d  t h e  r i g h t  t o  e s t a b l i s h  a  r o a d w a y  b y  a p p r o p r i a t i o n .  T h a t  i s,

W  A  c o p y  o f  t h i s  l e g i s l a t i o n  i s  a t t a c h e d  a n d  i d e n t i f i e d  a s  

E x h i b i t  A .  A l s o  a t t a c h e d  a r e  t h e  o t h e r  r e l e v a n t  m a t e r i a l s  
i d e n t i f i e d  a s  d i s c u s s e d  i n  t h i s  l e t t e r .
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a c o m b i n a t i o n  o f  i d e n t i f y i n g  a p o t e n t i a l  h i g h w a y  p l u s  t h e  a l l o c a ­

t i o n  o f  s p e c i f i c  f u n d s  f r o m  C o n g r e s s  w a s  s u f f i c i e n t  t o  r e s e r v e  

t h e  r i g h t  i n  t h e  F e d e r a l  G o v e r n m e n t  t o  b u i l d  t h e  r o a d .

I n  1 9 4 7 ,  C o n g r e s s ,  a t  t h e  u r g i n g  o f  t h e  D e p a r t m e n t  o f  

I n t e r i o r  p a s s e d  a n  a m e n d m e n t  t o  t h e  1 9 3 2  A c t  w h i c h  w a s  c o d i f i e d  

a t  48 U . S . C .  S 3 2 1 d .  ( E x h i b i t  B . )  U n d e r  4 8  U . S . C .  S 3 2 1 d  t h e  

D e p a r t m e n t  o f  I n t e r i o r  w a s  r e q u i r e d  t o  p l a c e  i n  e v e r y  p a t e n t  f o r  

l a n d  i n  A l a s k a  t a k e n  u p  t h e r e a f t e r  a  r e s e r v a t i o n  f o r  a r o a d  

r i g h t - o f - w a y  f o r  t h e  F e d e r a l  G o v e r n m e n t .  I t  i s  o u r  o p i n i o n  t h a t  

t h e  a m e n d m e n t  i n  1 9 4 7  w a s  d e s i g n e d  t o  p r o t e c t  t h e  F e d e r a l  G o v e r n ­

m e n t ’s i n t e r e s t  i n  m a i n t a i n i n g  t h e  r i g h t  t o  b u i l d  r o a d s  i n t o  

t h o s e  p o r t i o n s  o f  A l a s k a  w h i c h  w e r e  b e i n g  t a k e n  u p  b y  

h o m e s t e a d e r s  a n d  w h i c h  w e r e  n o t  y e t  s u b j e c t  t o  a  4 3  U . S . C .  S 9 3 2  

s e c t i o n  l i n e  d e d i c a t i o n  o r  a r o a d w a y  e s t a b l i s h e d  b y  a p p r o p r i a t i o n  

u n d e r  4 4  L . D .  5 1 3 .  I t  a l s o  s e r v e d  t h e  f u n c t i o n  o f  c o n s o l i d a t i n g  

t h e  p o w e r  o f  t h e  D e p a r t m e n t  o f  I n t e r i o r  u n d e r  t h e  A c t  o f  1 9 3 2  b y  

s p e c i f i c a l l y  r e q u i r i n g  t h a t  t h e  r e s e r v a t i o n  b e  p u t  i n  t h e  p a t e n t  

s o  t h a t  s e t t l e r s  w o u l d  b e  o n  n o t i c e .

I n  A u g u s t  o f  1 9 4 9 ,  t h e  D e p a r t m e n t  o f  I n t e r i o r  u n d e r  P L O  6 0 1  

w i t h d r e w  f r o m  a l l  f o r m s  o f  a p p r o p r i a t i o n  c e r t a i n  r i g h t s - o f - w a y  

f o r  h i g h w a y s  i n  A l a s k a .  ( E x h i b i t  C . )  U n d e r  P L O  6 0 1  h i g h w a y  

w i d t h s  o f  v a r y i n g  a m o u n t s  w e r e  e s t a b l i s h e d  f o r  t h r o u g h ,  f e e d e r  

a n d  l o c a l  r e a d s .  T h e  " l o c a l "  r o a d s  w e r e  n e v e r  i d e n t i f i e d  b y  n a m e  
w h i c h  c a u s e s  p a r t i c u l a r  p r o b l e m s .

C o n s i d e r a b l e  c o n t r o v e r s y  a r o s e  o v e r  t h e  f a c t  t h a t  P L O  6 0 1  

w a s  a  w i t h d r a w a l  r a t h e r  t h a n  t h e  e s t a b l i s h m e n t  o f  a n  e a s e m e n t  o r  

r i g h t - o f - w a y .  C o n s e q u e n t l y  t h e  D e p a r t m e n t  o f  I n t e r i o r  p u b l i s h e d  

m o d i f i c a t i o n s  o f  P L O  6 01 w h i c h  c u l m i n a t e d  i n  t h e  p u b l i c a t i o n  o f  

D O  2 6 6 5 .  ( E x h i b i t  D . )  D O  2 6 6 5  e s t a b l i s h e d  e a s e m e n t s  i n  l i e u  o f  

r i g h t s - o f - w a y .

I n  t h e  i n t r o d u c t o r y  l a n g u a g e  o f  D O  2 6 6 5  t h e  S e c r e t a r y  o f  t h e  

I n t e r i o r  i n d i c a t e d  t h a t  h e  w a s  p u b l i s h i n g  t h e  o r d e r  p u r s u a n t  t o  

4 8  U . S . C .  § 321a. I t  i s  o u r  b e l i e f  t h a t  t h e  a u t h o r i t y  c i t e d  b y  

t h e  S e c r e t a r y  d e a l s  w i t h  o n l y  t h e  c o n s t r u c t i o n  p o w e r s  u n d e r  t h e  

1 9 3 2  A c t  a n d  m u s t  b e  v i e w e d  i n  t h e  l i g h t  o f  t h e  1 9 4 7  A m e n d m e n t  

w h i c h  r e q u i r e d  t h a t  s u c h  e a s e m e n t s  a n d  r i g h t s - o f - w a y  b e  r e s e r v e d  

i n  t h e  p a t e n t s .  H o w e v e r ,  i t  i s  t h i s  o n e  " a u t h o r i t y  s e c t i o n "  

w h i c h  h a s  a l l o w e d  t h e  A l a s k a  S u p r e m e  C o u r t  t o  c i r c u m v e n t  b o t h  t h e  

A l a s k a  a n d  C o n g r e s s i o n a l  b i l l s  d e s i g n e d  t q  e l i m i n a t e  t h e s e  e a s e -

m e n t s .
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N o n e  o f  t h e  w i t h d r a w a l s  a n d  e a s e m e n t s  c r e a t e d  b y  P L O  6 0 1  a n d  

i t s  s u c c e s s o r s  i n c l u d i n g  D O  2 6 6 5  w e r e  n o t e d  i n  t h e  p a t e n t s  o f  

h o m e s t e a d e r s  i n  A l a s k a ,  a l t h o u g h ,  a l l  o f  t h e  p a t e n t s  w h i c h  w e r e  

i s s u e d  f o r  l a n d s  t a k e n  u p  a f t e r  1 9 4 7  c o n t a i n  t h e  r e s e r v a t i o n  

r e q u i r e d  b y  t h e  1 9 4 7  A c t  a n d  4 8  U . S . C .  S 3 2 1 d .  ( E x h i b i t  E ,  f o r  

e x a m p l e . )  F u r t h e r ,  a t  l e a s t  i n  r e g a r d  t o  l o c a l  r o a d s ,  t h e r e  w a s  

n o  i d e n t i f i c a t i o n  o f  t h e  r o a d s  o r  o f  a n y  r e c o r d  b y  w h i c h  a  h o m e ­

s t e a d e r  o r  o t h e r  i n t e r e s t e d  i n d i v i d u a l  c o u l d  d e t e r m i n e  i f  h i s  

p r o p e r t y  w a s  e f f e c t e d  b y  s u c h  a r i g h t - o f - w a y .

I n  1 9 5 9  t h e  U n i t e d  S t a t e s  g o v e r n m e n t  q u i t c l a i m e d  i t s  

i n t e r e s t  i n  t h e  r o a d s  i n  A l a s k a  t o  t h e  S t a t e .  T h e  q u i t c l a i m  d e e d  

d o e s  n o t  s p e c i f i c a l l y  a d d r e s s  t h e  q u e s t i o n  o f  w h e t h e r  t h e  F e d e r a l  

G o v e r n m e n t  i n t e n d e d  t o  p a s s  i t s  r i g h t s - o f - w a y  a n d  r e s e r v a t i o n s  

u n d e r  t h e  P L O s  a n d  D O  2 6 6 5 .  T h e  S t a t e  o f  A l a s k a  d i d  n o t  r e c o r d  

i t s  q u i t c l a i m  d e e d  u n t i l  1 9 6 9  a n d  i t  is i m p o s s i b l e  b y  r e f e r e n c i n g  

t h e  q u i t c l a i m  d e e d  t o  d e t e r m i n e  w h e t h e r  a n y  g i v e n  p a r c e l  o f  l a n d  

i n  A l a s k a  w a s  a f f e c t e d  b y  t h e  w i t h d r a w a l s  o r  e a s e m e n t s  f o r  
r o a d s .

I n  t h e  m i d  1 9 6 0 ' s  c o n c e r n  o v e r  t h e  p o s s i b i l i t y  o f  t h e  S t a t e  

t a k i n g  l a n d  u n d e r  t h e  f e d e r a l  e a s e m e n t s  a n d  r i g h t s - o f - w a y  

s u r f a c e d  a n d  t h e  S t a t e  L e g i s l a t u r e  p a s s e d  t h e  R i g h t - o f - W a y  A c t  o f  

1 9 6 6  ( E x h i b i t  F . )  T h e  1 9 6 6  A c t  s t a t e s  t h a t  " n o  a g e n c y  o f  t h e  

s t a t e  m a y  t a k e  p r i v a t e l y - o w n e d  p r o p e r t y  b y  t h e  e l e c t i o n  o r  

e x e r c i s e  o f  a  r e s e r v a t i o n  t o  t h e  s t a t e  a c q u i r e d  u n d e r  t h e  A c t  o f  

J u n e  3 0 ,  1 9 3 2 ,  c h .  3 2 0  S 5 ,  a s  a d d e d  J u l y  2 4 ,  1 9 4 7 ,  o h .  3 1 3 ,  61 

S t a t  4 1 8 ,  a n d  t a k i n g  o f  p r o p e r t y  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  

A c t  b y  t h e  e l e c t i o n  o r  e x e r c i s e  o f  a r e s e r v a t i o n  t o  t h e  s t a t e  

u n d e r  t h a t  f e d e r a l  a c t  i s  v o i d . "

T h e  F e d e r a l  G o v e r n m e n t  a l s o  a t t e m p t e d  t o  a l l e v i a t e  t h e  

u n f a i r n e s s  o f  t h e  f e d e r a l  r e s e r v a t i o n s  a n d  e a s e m e n t s  f o r  r i g h t s -  

o f - w a y  i n  p a t e n t s  i s s u e d  t o  A l a s k a n s  b e t w e e n  1 9 4 7  ( t h e  d a t e  of- 

t h e  A m e n d m e n t  o f  t h e  1 9 3 2  A c t )  a n d  1 9 5 9  ( A l a s k a  S t a t e h o o d ) .  

S e c t i o n  1 3 8 ( b )  o f  t h e  F e d e r a l - A i d  H i g h w a y  A c t  o f  1 9 7 0  s t a t e s :

A n y  r i g h t - o f - w a y  f o r  r o a d s ,  r o a d w a y s ,  

h i g h w a y s ,  t r a m w a y s ,  t r a i l s ,  b r i d g e s  a n d  a p p u r ­

t e n a n t  s t r u c t u r e s  r e s e r v e d  b y  s e c t i o n  3 2 1 ( d )  

o f  T i t l e  4 8 ,  U n i t e d  S t a t e s  C o d e  (61 S t a t .  4 1 8 ,

1 9 4 9 ) ,  n o t  u t i l i z e d  b y  t h e  U n i t e d  S t a t e s  o r  b y  

t h e  S t a t e  o r  T e r r i t o r y  o f  A l a s k a  p r i o r  t o  t h e  

d a t e  o f  e n a c t m e n t  h e r e o f ,  s h a l l  b e  a n d  h e r e b y  

i s  v a c a t e d  a n d  r e l i n q u i s h e d  b y  t h e  U n i t e d  

S t a t e s  t o  t h e  e n d  a n d  i n t e n t  t h a t  s u c h  r e s e r -
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v a t i o n  s h a l l  m e r g e  w i t h  t h e  f e e  a n d  b e  f o r e v e r  
e x t i n g u i s h e d .

U n l i k e  t h e  S t a t e  R i g h t - o f - W a y  A c t ,  t h e  f e d e r a l  l e g i s l a t i o n  d o e s  

n o t  s p e c i f i c a l l y  i n d i c a t e  t h a t  i t  i n c l u d e s  a l l  r e s e r v a t i o n s  a n d  

e a s e m e n t s  c r e a t e d  u n d e r  t h e  1 9 3 2  A c t  a s  A m e n d e d  b y  t h e  1 9 4 7  

A c t .  H o w e v e r ,  w e  b e l i e v e  t h a t  t h a t  p r o p o s i t i o n  i s  c l e a r ,  t h a t  

t h e  1 9 4 7  A c t  w a s  a n  A m e n d m e n t  t o  t h e  1 9 3 2  A c t  w h i c h  c r e a t e d  a n  

o b l i g a t i o n  o n  t h e  p a r t  o f  t h e  F e d e r a l  G o v e r n m e n t  t o  p l a c e  i n  t h e  

p a t e n t  a r e s e r v a t i o n  f o r  h i g h w a y  p u r p o s e s .  W e  h a v e  e n c l o s e d  

t e s t i m o n y  b y  b o t h  S e n a t o r  S t e v e n s  a n d  S t a t e  o f f i c i a l s  w h i c h  

c l e a r l y  i n d i c a t e  t h a t  t h e  S t a t e  w o u l d  n o t  b e  t a k i n g  t h e  r i g h t s -  

o f - w a y  i n  t h e  f u t u r e .  ( E x h i b i t  G . )
i

T h e  S t a t e  o f  A l a s k a  h o w e v e r  d e c i d e d  t h a t  s i n c e  t h e  P L O s  

s t a t e  t h e y  w e r e  p r o m u l g a t e d  u n d e r  t h e  g e n e r a l  a u t h o r i t y  o f  t h e  

S e c r e t a r y  o f  I n t e r i o r  a n d  t h e  D O  2 6 6 5  w a s  " a p p a r e n t l y "  

p r o m u l g a t e d  u n d e r  4 8  U . S . C .  S 3 2 1 a  ( t h e  1 9 3 2  A c t )  t h e y  w o u l d  

a t t e m p t  t o  t a k e  p r o p e r t y  d e s p i t e  b o t h  t h e  S t a t e  a n d  F e d e r a l  A c t s  

d e s i g n e d  t o  e n d  t h e  u n c e r t a i n t y  a n d  u n f a i r n e s s  w h i c h  h a d  r e s u l t e d  

f r o m  t h e  c r e a t i o n  o f  s u c h  e a s e m e n t s  a n d  r i g h t s - o f - w a y .

I n  a c a s e  w h i c h  u l t i m a t e l y  r e a c h e d  t h e  A l a s k a  S u p r e m e  C o u r t  

e n t i t l e d  S t a t e  v .  A l > s k a  L a n d  T i t l e  A s s o c i a t i o n , 6 6 7  P . 2 d  7 1 4  

( A l a s k a  1 9 8 3 )  ( E x h i b i t  H ) , t h e  A l a s k a  S u p r e m e  C o u r t  d e t e r m i n e d  

t h a t  t h e  o r i g i n a l  w i t h d r a w a l s  b y  P L O  6 0 1  c u l m i n a t e d  i n  t h e  

r i g h t s - o f - w a y  d e s c r i b e d  i n  D O  2 6 6 5 .  T h e  C o u r t  f u r t h e r  f o u n d  t h a t  

D O  2 6 6 5  w a s  p u b l i s h e d  p u r s u a n t  t o  4 8  U . S . C .  S 3 2 1 a .  T h e  C o u r t  

d e t e r m i n e d  t h a t  4 8  U . S . C .  S 3 2 1 a  w a s  a  s e p a r a t e  s o u r c e  o f  p o w e r  

f o r  t h e  S e c r e t a r y  o f  I n t e r i o r  t o  c r e a t e  e a s e m e n t s  f r o m  t h a t  i d e n ­

t i f i e d  i n  4 8  U . S . C .  S 3 2 1 d .  T h a t  i s ,  t h e  c o u r t  r e f u s e d  t o  

r e c o g n i z e  t h a t  t h e  1 9 4 7  A c t ' s  p u r p o s e  w a s  t o  a m e n d  t h e  1 9 3 2  A c t  

t o  r e q u i r e  t h a t  a n y  e a s e m e n t  c r e a t e d  b y  t h e  S e c r e t a r y  o f  I n t e r i o r  

u n d e r  t h e  1 9 3 2  A c t  b e  p l a c e d  o n  t h e  p a t e n t .

T h e  c o u r t  w e n t  f u r t h e r  t o  f i n d  t h a t  t h e  R i g h t - o f - W a y  A c t  o f  

1 9 6 6  p a s s e d  b y  t h e  A l a s k a  L e g i s l a t u r e  a p p l i e d  o n l y  t o  t h e  1 9 4 7  

A c t .  T h i s  i s  i n  c o n t r a d i c t i o n  t o  t h e  c l e a r  l a n g u a g e  o f  t h e  1 9 6 6  

A c t .  A s  n o t e d  e a r l i e r  t h e  F e d e r a l - A i d  H i g h w a y  A c t  o f  1 9 7 0  

§ 138(b) c a n  b e  o n  i t s  f a c e  i n t e r p r e t e d  a s  a p p l y i n g  o n l y  t o  t h e  

1 9 4 7  A c t .  T h e r e f o r e ,  s i n c e  t h e  A l a s k a  S u p r e m e  C o u r t  h a d  a l r e a d y  

i n t e r p r e t e d  t h e  1 9 4 7  A c t  a s  b e i n g  s e p a r a t e  f r o m  t h e  1 9 3 2  A c t  t h e  

F e d e r a l - A i d  H i g h w a y  L e g i s l a t i o n  w a s  i n e f f e c t i v e .

It  i s  i n t e r e s t i n g  t o  n o t e  t h a t  t h e  c o u r t  d i d  a l l o w  t h e  o n e  

h o m e o w n e r  w h o  i s  n o t  p r o t e c t e d  b y  t i t l e .i n s u r a n c e  t o  p r e v a i l .  I n
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t h a t  i n s t a n c e  t h e  c o u r t  f o u n d  t h a t  i f  t h e  h o m e s t e a d e r  h a d  e n t e r e d  

t h e  p r o p e r t y  p r i o r  t o  t h e  d a t e  o f  t h e  p r o m u l g a t i o n  o f  P L O  6 0 1  

( A u g u s t  1 0 ,  1 9 4 9 )  t h e n  P L O  6 0 1  w o u l d  n o t  b e  e f f e c t i v e  a g a i n s t

h i m .  T h e  S t a t e  h a s  c h a l l e n g e d  t h i s  p r o p o s i t i o n  a n d  b e l i e v e s  t h a t  

a  h o m e s t e a d e r  w o u l d  n o t  p r e v a i l  a g a i n s t  P L O  6 0 1  u n t i l  t h e  d a t e  h e  

r e c e i v e d  h i s  f i n a l  c e r t i f i c a t e ,  u s u a l l y  s i g n i f i c a n t l y  l a t e r  i n  

t i m e  f r o m  e n t r y .  T h e r e  a r e  c u r r e n t l y  t w o  c a s e s  p e n d i n g  b e f o r e  

t h e  A l a s k a  S u p r e m e  C o u r t  w h i c h  w i l l  a d d r e s s  t h i s  i s s u e .

T h e  S t a t e  o f  A l a s k a  h a s  t a k e n  t h e  p o s i t i o n  t h a t  i t  i n h e r i t e d  

t h e  F e d e r a l  G o v e r n m e n t ' s  r i g h t s  t o  t h e  e a s e m e n t s  a n d  r i g h t s - o f -  

w a y  u n d e r  t h e  P L O s  p u r s u a n t  t o  t h e  q u i t c l a i m  d e e d  o f  1 9 5 9 .  T h e y  

a r e  f u r t h e r  t a k i n g  t h e  p o s i t i o n  t h a t  e v e n  i f  a  r o a d  h a d  n o t  b e e n

c o n s t r u c t e d a t  t h e  t i m e o f  t h e  P L O s o r  h a d  b e e n s u b s e q u e n t l y

m o v e d ,  t h e S t a t e  h a s  t h e r i g h t  t o  t a k e t h e  p r o p e r t y w i t h o u t  p a y -

m e n t .

oil a r b i t r a r y  a c t i o n  i s  t h a t  t h e  P L O s  a n d  D O s  d o  n o t  s p e c i f i c a l l y  

i d e n t i f y  w h e r e  a  r o a d  i s  l o c a t e d  o n  a n  e n t r y m a n ' s  p r o p e r t y .

A d d i t i o n a l l y ,  t h e  a v e r a g e  l a n d o w n e r  h a s  n o  w a r n i n g  o f  t h e  

e x i s t e n c e  o f  a  r o a d .  S i n c e  a  s i g n i f i c a n t  n u m b e r  o f  i n d i v i d u a l  

h o m e o w n e r s  d o  n o t  h a v e  t i t l e  i n s u r a n c e  o n  t h e i r  p r o p e r t y ,  t h e y  

a r e  c o m p l e t e l y  u n p r o t e c t e d  a g a i n s t  t h e  a c t i o n s  o f  t h e  S t a t e .  T h e  

S t a t e  h a s  f u r t h e r  s h o w n  i t s e l f  t o  b e  c a l l o u s  t o  t h e  r i g h t s  o f  

s u c h  l a n d o w n e r s  b y - s i m p l y  t a k i n g  t h e i r  l a n d  e v e n  i n  c a s e s  w h e r e  

t h e i r  p r o p e r t y  w o u l d  n o t  b e  s u b j e c t  t o  t h e  P L O  d u e  t o  e n t r y  p r i o r  

t o  t h e  e f f e c t i v e  d a t e  o f  P L O  6 0 1 .  A l s o ,  b e c a u s e  t h e  S t a t e  d o e s  

t h i s  o n  a n  a s  n e e d e d  b a s i s ,  t h e r e  i s  n o  o p p o r t u n i t y  f o r  h o m e ­

o w n e r s  t o  b e  a p p r a i s e d  o f  t h e  p r o b l e m  i n  a d v a n c e .  O n l y  a t  t h e  

t i m e  t h e  S t a t e  f i n a l l y  d e t e r m i n e s  t h a t  i t  w i l l  e x p a n d  t h e  h i g h w a y  

d o e s  t h e  h o m e o w n e r  l e a r n -  t h a t  h i s  p r o p e r t y  i s  t o  b e  t a k e n  a n d  

e v e n  t h e n  t h e  o n l y  o u t c r y  i s  a m o n g  a  f e w  o w n e r s  a l o n g  t h e  

p r o p o s e d  r o a d  e x p a n s i o n .  T h u s ,  t h e  p r o b l e m  g o e s  o n  w i t h o u t  t h e  

p r o p e r t y  o w n e r s  i n  A l a s k a  h a v i n g  a n  o p p o r t u n i t y  t o  f a c e  t h e  i s s u e  

a l l  a t  o n c e .

T h e  p r o b l e m  a l s o  e x t e n d s  t o  t i t l e  i n s u r a n c e  c o m p a n i e s .  

A l t h o u g h  c o n t r a r y  t o  p r i o r  d e c i s i o n s  i n  o t h e r  j u r i s d i c t i o n s  a n d  

t h e  l a n g u a g e  o f  A l a s k a  s t a t u t e s ,  t h e  A l a s k a  S u p r e m e  C o u r t  h a s  

d e t e r m i n e d  t h a t  p u b l i c a t i o n  o f  P L O s  i n  t h e  F e d e r a l  R e g i s t e r ,  

a l t h o u g h  n o t  r e c o r d e d  i n  t h e  r e c o r d i n g  d i s t r i c t ,  a n d  n o t  d e s c r i b ­

i n g  s p e c i f i c  p a r c e l s  o f  l a n d  a r e  t o  b e  c o n s i d e r e d  " p u b l i c  

r e c o r d s "  f o r  t h e  p u r p o s e s  o f  d e t e r m i n i n g  t h e  m e a n i n g  o f  s u c h  

l a n g u a g e  i n  t i t l e  i n s u r a n c e  p o l i c i e s .  T i t l e  i n s u r a n c e  c o m p a n i e s  

h a v e  s u d d e n l y  f o u n d  t h e m s e l v e s  t o  b e  e x p o s e d  t o  a  t r e m e n d o u s  

l i a b i l i t y  w i t h o u t  h a v i n g  i n i t i a l l y  i n c l u d e d  s u c h  r i s k s  i n  t h e  

s e t t i n g  o f  t h e i r  p r e m i u m s .



S e n a t o r  F r a n k  M u r k o w s k i  

A t t e n t i o n :  J o h n  M o s e m a n

J u l y  2 4 ,  1 9 3 4  

P a g e  6

A l l  s i d e s  o f  t h e  i s s u e  a g r e e  t h a t  p o t e n t i a l  l i a b i l i t y  f o r  

t h e  c o s t  o f  a l l  t h e  p r o p e r t y  w h i c h  c o u l d  b e  s e i z e d  u n d e r  t h e  P L O s  

i s  i n  e x c e s s  o f  o n e  b i l l i o n  d o l l a r s  o v e r  a  l o n g  p e r i o d  o f  t i m e .  

T h i s  i s  a  s t a g g e r i n g  a m o u n t  f o r  t i t l e  i n s u r a n c e  c o m p a n i e s  t o  

i n c u r  w i t h o u t  h a v i n g  a l r e a d y  b u i l t  t h e  r i s k  f a c t o r  i n t o  t h e i r  

r a t e  s e t t i n g .  T h u s ,  t h e r e  i s  a  p o t e n t i a l  t h r e a t  t o  t h e  v i a b i l i t y  

o f  t h e  t i t l e  i n s u r a n c e  i n d u s t r y  i n  A l a s k a  t o  p r o v i d e  h o m e o w n e r s ,  

b u s i n e s s e s  a n d  b a n k s  w i t h  t i t l e  i n s u r a n c e  o n  a n  o n - g o i n g  b a s i s .

I t  i s  o u r  o p i n i o n  t h a t  f e d e r a l  l e g i s l a t i o n  c a n  b e  p r o p o s e d  

w h i c h  w i l l  p r o v i d e  f o r  a d e q u a t e  p r o t e c t i o n  f o r  A l a s k a n  

l a n d o w n e r s .  W e  h a v e  e n c l o s e d  a  w o r k i n g  d r a f t  o f  l a n g u a g e  f o r  

s u c h  f e d e r a l  l e g i s l a t i o n  b a s e d  u p o n  C o n g r e s s  d e c l a r i n g  t h a t  t h e  

u t i l i z a t i o n  o f  s u c h  e a s e m e n t s  w i t h o u t  c o m p e n s a t i o n  i s  a v i o l a t i o n  

o f  d u e  p r o c e s s  u n d e r  t h e  F i f t h  A m e n d m e n t  a s  a p p l i e d  t o  t h e  S t a t e  

b y  t h e  F o u r t e e n t h  A m e n d m e n t .  O u r  r e s e a r c h  i n d i c a t e s  s u c h  a n  

a p p r o a c h  w o u l d  w i t h s t a n d  j u d i c i a l  s c r u t i n y .  S e e  F i t z p a t r i c k  v. 

B i t z e r , 4 2 7  U . S .  4 4 5  ( 1 9 7 6 ) ;  J K a t z e n b a c h  v .  M o r g a n ^  3 8 4  U . S .  641 

( 1 9 6 5 $ ;  R a m i r e z  v .  P u e r t o  R i c o  F i r e  S e r v i c e ,  7 1 5  F . 2 d  6 9 4  ( 1 s t  

C i r .  1 9 8 3 1  E q u a l  E m p l o y m e n t  O p p o r t u n i t y  C o m m i s s i o n  v'. E l r o d ,  6 7 4  

F .2d 6 0 1  ( 7 t h  C i r .  1 9 8 2 ) .

I w a n t  t o  t h a n k  y o u  v e r y  m u c h  f o r  y o u r  a s s i s t a n c e  i n  t h i s  

m a t t e r  a n d ,  a s  w e  n o t e d  i n  o u r  m e e t i n g ,  i t  is n o t  a p r o b l e m  w h i c h  

a p p a r e n t l y  i s  g o i n g  t o  g o  a w a y .  H o p e f u l l y ,  a f t e r  y o u r  o f f i c e  h a s  

h a d  t h e  c h a n c e  t o  r e v i e w  t h e  d o c u m e n t a r y  m a t e r i a l s  y o u ,  S e n a t o r  

S t e v e n s  a n d  C o n g r e s s m a n  Y o u n g  w i l l  a s s i s t  u s  i n  t h i s  e n d e a v o r .  

M r .  G r e g  C h a p a d o s  i s  w o r k i n g  o n  t h e  p r o b l e m  i n  S e n a t o r  S t e v e n ' s  

o f f i c e  a n d  I a m  t r a n s m i t t i n g  a  c o p y  o f  t h i s  l e t t e r  t o  C o n g r e s s m a n  

Y o u n g .

P l e a s e  l e t  m e  k n o w  i f  y o u  h a v e  a n y  q u e s t i o n s  a n d  w e  l o o k  

f o r w a r d  t o  h e a r i n g  f r o m  y o u  i n  t h e  n e a r  f u t u r e .

S i n c e r e l y ,

: h f

c c :  C o n g r e s s m a n  D o n  Y o u n g  

G r e g  C h a p a d o s



May 1, 1985 

MEMORANDUM

To: Committee members

From: Committee staff

Te: SJR 26 Background information

This afternoon, the committee is scheduled to take up SJR 26, which 
represents the next logical step in the process begun by SB 141. As the 
members will recall, SB 141 would require the State to relinquish its 
right to certain highway rights-of-way created by the federal government 
through a series of public land orders (PLOs) in the late 40s and 50s.

After two hearings in this committee, it became apparent that the 
administration was totally opposed to the concept of relinquishment, 
partly because the Federal Highway Administration (FHWA) had indicated 
that it would not participate in funding to repurchase the rights-of- 
way. SJR 26 asks that Congress direct the Department of Transportation 
through FHWA to participate in this funding.

When the committee last heard SB 141, FHWA presented a comparison of the 
differences they saw between PLO rights-of-way, and those created by the 
Act of 1947 (later extinguished). Their interpretation - that the PLO 
rights-of-way are not precipitated on the 1947 Act - is also that of the 
State Supreme Court and of DOT/PF, but it is substantially different 
from that of the proponents of SB 141. They contend that the PLOs were 
issued by the Interior Department to clarify and define the rights-of- 
way reserved under the 1947 Act. The Supreme Court disagreed with this 
interpretation, maintaining that the PLO1 s were authorized by an Act of 
1932, which gave the Interior Department general road-building and 
maintenance powers in Alaska.

The attached material contains correspondence researched after the court 
decision, which generally supports the contention that the Alaska Road 
Commission did not have adequate right-of-way reservation powers, based 
upon the 1932 Act, and therefore needed the 1947 Act and its consequent 
PLOs.

For further background on this issue, the members are asked to refer to 
their files on SB 141.
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