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Re SB 193 Backup materials

On Friday, March 15, the committee is scheduled to consider SB 193, the 

Governor's bill making changes in the State's eminent domain procedures. 
These changes are needed, according to the Governor, to codify recent 
court rulings on eminent domain takings.

The back-up material explains the intent behind the bill fairly well, 
and the Governor's transmittal letter, in particular, is detailed in its 
discussion of the court cases behind the bill. The referenced statutes, 
rules of court, and subsection of the State constitution should provide 
sufficient background to the issue. In addition, we are expecting to 
hear from the Court system, and hope to have that response by our 
meeting time.

The power of eminent domain is a particularly controversial, and 
sometimes abused power of government, and the changes proposed in SB 193 
may, on the one hand, expedite the public's business, but may not, on 
the other hand, all be good for property-owners.

The members may want to consider, for example: Is it apnropriate to
place the onus on the property-owner to prove "by clear and convincing 
evidence" that the taking is "arbitrary, capricious, or an abuse of 
discretion" in order to keep his property? (Sec. 7). Is it appropriate 
to change the law so that, in the Governor's words, "our eminent domain 
code accurately reflects the law" (letter, p.5), or should the code be 
induced to change?
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BY THE RULES COMMITTEE BY 
REQUEST OF THE GOVERNORIN THE SENATE

SENATE BILL NO. 193 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE - FIRST SESSION 

A  BILL

For an Act entitled: "An Act relating to the power of eminent domain; and

providing for an effective date."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. AS 09.55.270 is amended by adding a new subsection to
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(b) If the property is to be taken by a declaration of taking 

filed under AS 09.55.440r the state or the municipality shall prepare 

a decisional document that (1) states that the property is taken in a 

manner compatible with the greatest public good and least private 

injury, .(2) summarizes the major facts supporting that decision, and 

(3) identifies any reports, studies, or statements relied upon for the 

decision.

* Sec. 2. AS 09.55.300(a) is amended to read:

(a) The court has power

(1) to regulate and determine the place and manner of 

making the connections and crossings or of enjoying the common uses 

mentioned in AS 09.55.260(5), and of the occupying of canyons, passes, 

and defiles for railroad purposes, as permitted and pegulated by law;

(2) to limit the amount of property sought to be condemned 

if, in its opinion, the quantity sought to be condemned is not neces- 

saryj^

(3) to determine whether the property is taken by necessity 

for a public use or purpose in a manner compatible with the greatest 

public good and least private injury, based upon the decisional
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document required by AS 09.55.270 and the evidence allowed by AS 09.- 

55.460(d), if the taking is accomplished by a declaration of taking 

filed by the state or a municipality under the provisions of AS 09.- 

5 5 . 4 4 0 .

* Sec. 3. AS 09.55.410 is amended to read:

Sec. 09.55.410. WITHDRAWAL OF FUNDS BY PARTY IN INTEREST. The 

money deposited in the courts or a part of it^ may be withdrawn by a 

party in interest in the manner provided in AS 09.55.440. T h e f. AND 

THE] court may [SHALL HAVE THE POWER TO] direct the payment of delin­

quent taxes and special assessments out of the amount determined to be 

just compensation and to make orders with reflect to encumbrances, 

liens, rents, insurance, and other charges as are jur.t and equitable.

Elfh*: -withdr̂ awa-l—  of a n y -part o f -the depos it by— iar-party in int̂ j-a-st io -a*

-waiv er— of- ail— issues tujn.ei.uinR- th e t aking, of tho propa rt-y-,— except the 

amount nf j u st— eom penaatioiv."^

* Sec. 4. AS 09.55.430 is amended to read:

Sec. 09.55.430. CONTENTS OF DECLARATION OF TAKING. The declara­

tion of taking must [SHALL] contain

(1) a statement of the authority under which the property

or an interest in it is taken;

(2) a statement of the public use for which the property or 

an interest in it is taken;

(3) a description of the property sufficient for the iden­

tification of it;

(4) a statement of the estate or interest in the property;

(5) a map or plat showing the location of the property;

(6) a statement of the amount of money estimated by the 

plaintiff to be just compensation for the property or the interest in 

it;

SB 1 9 3



(7) a statement that the property is taken by necessity for 

a project located in a manner which is most compatible with the great­

est public good and the least private injuryj_

(8) a decisional document as described in AS 09.55.270(b). 

Sec. 5. AS 09.55.440(a) is amended to read:

(a) Upon the filing of the declaration of taking^ and the depos­

it with the court of the amount of the estimated compensation stated 

in the declaration, title to the estate as specified in the declara­

tion vests in the plaintiff, and that', property is condemned and taken 
■f-ot-

Efron?) the use of the plaintiff, and the right to just compensation for

. it vests in the persons entitled to it. The compensation must [SHALL]

be ascertained and awarded in the proceeding and established by judg­

ment. The judgment must [SHALL] include interest at the lawful inter­

est rate set out in AS 45.45.010(a) [THE RATS OF SIX PER CENT PER

YEAR] on the amount finally awarded which exceeds the amount paid into

court under the declaration of taking. The interest runs from the 

date title vests to the date of payment of the judgment.

Sec. 6. AS 09.55.450(a) is amended to read:

(a) Upon the filing of the declaration of taking and the deposit 

of the estimated compensation, the court may, upon motion, fix the 

time during which and the terms upon which the parties in possession 

are required to surrender possession to the petitioner. However, the 

right of entry may [SHALL] not be granted the plaintiff until after 

the running of the time for the defendant to file an objection to the 

declaration of taking or until after the hearing on any objection to 

the declaration of taking if the objection is filed [MADE] in the time 

allowed by Rule 72, Rules of Civil Procedure [LAW]. If an objection 

to the declaration of taking is filed in the time allow ed, a  hearing

for the review of the taking must be held |within- iQ- d ays ■ a,ftv-.-g-—

’ - 3 -  SB 1 9 3
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of any objections. If no objection to the declaration of taking is 

filed in the time allowed, the defendant has waived all defenses and 

objections, and the plaintiff has a right of entry onto the property 

without further action by the court. If [WHERE] the party in posses­

sion withdraws any part of the award and remains in possession, the 

court may fix a reasonable rental for the premises to be paid by that

party to the plaintiff during the [SUCH] possession.

* Sec. 7. AS 09.55.460 is amended by adding new subsections to read:

taking erf ■property ia necessary for— a— p-ubl-i-e— trs-e— err

p u r p o s e  i n  a  m a i m e i — c o m p a t i b l e  w i t h  t h e  'g r e a t e s t .  p u b l i c  g u u d  o r — l -e a & t  

p r i v a t e  i n j u r y  i i n l o c c  t h e  d e -f e n d a n t  e s t a b l i s h e s  ~b y  c l e a r — a n d — m m r - i  

i n g  e v i d e n c e  t h a t - t h e —p l a i n t  i f  f -1-^  d e c i s i o n  t o — e o n d o m n — &e>— a r b i t r a r y  ,

capri ciovn?,— o r -an-abuoe of- diooretion-^
C.
(j£) The court, when making its finding under this section, shall

consider the decisional document prepared by the plaintiff; supporting

reports, studies, or statements; affidavits submitted by the parties,
IS

their officers, or employees; and depositions taken by the parties.

The court, in the exercise of its discretion, may allow the parties to

submit additional necessary evidence.

« V
Sec. 8. This Act takes effect immediately in accordance with AS 01.-

10.070(c).

SB 1 9 3 - 4 -



amend sb 193 xx2

PROPOSED AMENDMENT NUMBER 1 

TO

SB 193 •

On page 2, line i.3, delete all material on lines 13, 14, and 15.

Currently, once the condemning authority has filed its declaration of 
taking, and escrowed the estimated amount of compensation, the right to 
the property being taken vests with the government, and the property 
owner no longer has a right to it. But the property owner can have 
access to the value of the property, by withdrawing from the escrowed 
funds. The proposed change would have the withdrawal of funds act as a 
waiver to all of the dispute except the amount of compensation. The 
question to answer is whether this is fair to the property owner who 
contests the taking, and would not have either the full use of the 
property or the value of the property to enjoy while the appeal is in 
process.

f j - i m & U £ > r Y I £ N T 5  %



P R O P O S E D  A M E N D M E N T  N U M B E R  2

T O

S B  1 9 3

On pg 3, line 10, delete the word "from", and insert in its place: 

the word "for"

This proposed change would clarify a poorly written statute dating from 
1962.



amend sb 193 xx3

PROPOSED AMENDMENT NUMBER 3

TO

SB 193

On page 3, line 29, following the phrase "must be held", 

delete the remainder of line 29, and 

On page 4, line 1, delete everything up to !<ut not including the phrase, 

"to establish" and insert in its place: 

as soon as the court calendar allows

This amendment would have the effect of diminishing the urgency of 
calendaring eminent domain appeals for court action. With court 
schedules as crowded as they now are, eminent domain proceedings, 
important though they may be, should not necessarily be afforded a 
statutory 30-day limit.



amend sb 193 xx4

PROPOSED AMENDMENT NUMBER 4

TO

SB 193

On page 4, line 10, delete subsection (c) and renumber remaining 

subsection accordingly

The effect of this amendment would be to take the burden off the owner 
of the property being taken, and place it back with the condemning 
authority to show that the taking was compatible with the greatest 
public good or least private injury. As the subsection is now written, 
the property owner (defendant) must show by clear and convincing 
evidence tnat the condemning authority's decision was arbitrary, 
capricious or an abuse of discretion. This is a policy question well 
within the purview of the Legislature, to determine upon whose shoulders 
the burden of proof will fal l .



amend sb 193 xx5

PROPOSED AMENDMENT NUMBER 5 

TO 

SB 193

On page 4, line 17, between the words "statements;" and "affidavits",  

insert the word "sworn"

The effect of this amendment would be to ensure that the affidavits the 
court is considering are authentic, and not hearsay.
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B Y  THE RULES COMMITTEE BY 
IN THE SENATE R E QUEST OF THE GOVERNOR

SENATE BILL NO. 193 

IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  SESSION

A  BILL

F o r  an Act entitled: "An A c t  r e l a t i n g  to the po wer of eminent domain; and

p r o v i d i n g  for an effective date."

B E  IT E N A CTED B Y  THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* Section 1. AS 09.55.270 is a m e n d e d  by adding a n e w  subse ction to 

read:

(b) If the p r o p e r t y  is to be taken b y  a declaratio n of taking 

filed u n d e r  A S  09.55.440, the state or the m u n i c i p a l i t y  shall prepare 

a decisional document that (1) states that the prope rty is taken in a 

m a n n e r  com pa t i b l e  w i t h  the greatest p u b l i c  good and least private 

injury, (2) summarizes the m a j o r  facts supporting that decision, and 

(3) identifies any reports, studies, or statements r elied upon for the 

decision.

* Sec. 2. A S  09.55.300(a) is a m ended to read:

(a) The court has power

(1) to regulate a n d  determine the place and m a n n e r  of 

m akin g the connections and crossings or of e njoying the common uses 

m e n t i o n e d  in AS 09.55.260(5), and of the o ccupying of canyons, passes, 

and defiles for r a i l r o a d  purposes, as p e r m i t t e d  and regulated b y  law;

(2) to limit the amount o f  p r o p e r t y  sought to be condemned 

if, in its opinion, the q u a ntit y sought to be condemned is not neces-

II
saryj_

2 7  I 1

(3) to determine w h e t h e r  the p r o p e r t y  is taken by n e c e ssi ty

28 ji
for a p u b l i c  use or p u rpose in a m a n n e r  compatible w i t h  the greatest

2 9

s i! public g o o d  and least private  injury, b a s e d  upon the decisional

I C W M H T F  W P f
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document: r e q u i r e d  b y  A S  09,55.270 a n d  the e v i d e n c e  a l l o w e d  by A S  09. - 

5 5 . 4 6 0 ( d ) , if the t a king ia a c c o m p l i s h e d  b y  a  d e c l a r a t i o n  of taking 

filed by the atate o r  a m u n i c i p a l i t y  u n d e r  the pro visions o f  AS 09.- 

5 5 . 4 4 0 .

See. 5. A S  09.55 .410 is a m e n d e d  to reed:

Sec. 09.55.410. W I T H D R A W A L  O F  F U N D S  B Y  P A R T Y  IN INTEREST. The 

m o n e y  d e p o s i t e d  in the c o u r t ^  o r  a p a r t  of itj_ may be w i t h d r a w n  b y  a 

party in in terest in the m a n n e r  p r o v i d e d  in A S  Q 9 . 5 5 . 4 4 Q . T h e [, A K D  

THE] court (SHALL d A V S  T H E  P O W E R  TO] d i r e c t  the payment of d e l i n­

quent taxes a n d  special a s s e s s m e n t s  out of the a m o u n t  determine d to b e  

j u s t  c o m p e n s a t i o n  a n d  to m a k e  orders w i t h  r e s p e c t  to encumbrances, 

liens, rents, insurance, and other charges as a r e  jus t a n d  equitable. 

The w i t h d r a w a l  of any part o f  the d e p o sit b y  a p a r t y  in interest is a 

w a i v e r  o f  all iaaues c o n c e r n i n g  fchu t aking o f  the property,, exeept the 

am o u n t  o f  .lust compensation.

Sec. 4. AS 09.55.430 is a m e n d e d  to read:

Sec. 09.55.430. C O N T E N T S  O F  D E C L A R A T I O N  O F  TAKING. The d e clara­

tion o f  ta king m u s t  [SHALL] c o n t a i n

(1) a statem ent of the a u t h o r i t y  u n d e r  w h i c h  the property 

or an I n t er est in it is taken:

(2) a stat ement of the p u b l i c  u c a  for w h i c h  the prop erty or 

a n  interest in it Is taken;

(3) a d e s c r i p t i o n  o f  the p r o p e r t y  sufficient for the i d e n­

tification o f  it;

(4) a sta tement of the e s t a t e  o r  interest in the property;

(5) a map or p l a t  s h owi ng the l o c a t i o n  of the property;

<6) a s tatement of. the a m o u n t  of m o n e y  e s t i mated  by Che 

p l a i n t i f f  to be just c o m p e n s a t i o n  for the p r o p e r t y  or the interest in



(7) a s t a t e m e n t  that the p r o p e r t y  is taken by n e c e s s i t y  for 

a p r o j e c t  l o c ated  in a m a n n e r  w h i c h  is m o s t  compatible w i t h  the g r e a t­

est p u b l i c  g o o d  a n d  the least private i n j u r y ^

(8) a decisi o n a l  document .as d e s c r i b e d  in AS 0 9 . 5 5 . 2 7 0 ( b ) . 

Sec. 5. A S  09.55.440(a) is amended to read;

(a) U p o n  the f ilin g of Che d e c l a r a t i o n  of taking^ and the d e p o s­

it w i t h  the court o f  the amount of the e s t i m a t e d  compensation s t a t e d  

in the declaration, title to the e state aa specified in the d e c l a r a­

tion vests in the plaintiff, and that p r o p e r t y  is condemned and taken 

f r o m  the u s e  o f  the plaintiff, and the right to j u s t  c o m p e n s a t i o n  for 

it vests  in the p e rsons e n t i t l e d  to it. T h e  compensation m u s t  (SHALL] 

be a s c e r t a i n e d  and a w a r d e d  in the pr ocee d i n g  and es tabl i s h e d  b y  j u d g­

ment. The  j u d g m e n t  rauet [SHALL] include interest at the lawful i n t e r­

est rate set out in A S  45.45.010(a) [THE H A T S  O F  SIX P 2 R  C E N T  P E R  

YEAS] o n  the amount f i n a l l y  awarded w h i c h  e x c e e d s  the amount paid into 

court u a d e r  the d ecla r a t i o n  o f  taking. T h e  interest runs f r o m  the 

date title v e a t a  to the date o f  p a y ment of the judgment.

Sec, 6. A S  09.55.450(a) ia amen ded to read;

(a) U p o n  the f i ling of the dec lar a t i o n  of taking and the deposit 

of the e s t i m ated compensation, the. court may, u p o n  motion, f i x  the 

time d u r i n g  w h i c h  and the terms upon w h i c h  Che parties in p o s s e s s i o n  

are r e q u i r e d  to surre n d e r  possession to the petitioner. However, the 

r i g h t  of e n t r y  m a y  [SHALL] not be granted the p l a i n t i f f  u n t i l  after 

the r u n n i n g  of the time for the defe ndant to file an o b j e cti on to the 

decla r a t i o n  of taking or until after the h e a r i n g  on any o b j e c t i o n  to 

the d e c l a r a t i o n  of takin g if the objec t i o n  is filed [KADS] In the time 

allowed by Rule 72, Rules of Civil P r o c e d u r e  [LAW). If an o b j e c t i o n  

to the d e c l aration of taking is filed in tho time allowed, & h e a ring 

for the r e v i ew  o f  the taldng m u 3 t  be held w i t h i n  30 days a f t e r  the



filing, or as soon af ter that as possible, to e s t a blish the v a l i d i t y  

of any objections. If n o  obje ction to the d e c l a r a t i o n  of t aking is 

f i l e d  in the time allowed, the defendant ha s w a i v e d  all defenses and 

objections, and the p l a i n t i f f  has a r ight o f  entry onto the p r o p e r t y  

w i t h o u t  f u r t h e r  a c t i o n  b y  the court. If [WHERE] the p a r t y  in p o s s e s­

sion w i t h d r a w s  a n y  p a r t  of the award and  remains in possession, the 

court m a y  fix a r e a s o n a b l e  rental for the p r e mises  to b e  paid b y  that 

p a r t y  to the p l a i n t i f f  during the [SUCH] possession.

* Sec. 7. A S  09.55.460 is a m ended  by adding n e w  subsections to read:

(c) The t a king of p r o p e r t y  is n e c e s s a r y  for a p u blic u s e  or 

p u r p o s e  in a m a n n e r  co mpatible w i t h  the g r e a t e s t  p u b l i c  good or least 

p r i v a t e  i n j u r y  u n l e s s  the defendant e stablish es b y  clear and c o n v i n c­

ing e v i de nce that the plaintiff's d e c i s i o n  to condemn is arbitrary, 

capricious, or a n  abuse of discretion.

(d) T h e  court, w h e n  m aki ng its finding u n d e r  this section, shall 

consider the deci sional document p r e p a r e d  b y  the plaintiff; s upporting  

reports, studies, or statements; affidavits sub mitted b y  the parties, 

their officers, or employees; and d eposition s tak en by the parties. 

T h e  court, in the e x e r c i s e  of its discretion, m a y  a l l o w  the parties to 

submit addi ti o n a l  n e c e s s a r y  evidence.

* Sec. 8. This A c t  takes effect i m mediately in accorda nce w i t h  AS 01.-
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"An Act relating to the power of eminent domain; and providing
for an effective date"

This bill recognizes recent development in the law and contains 
provisions that should streamline eminent domain procedures 
without prejudicing property owner's rights.

First, this would require the court to schedule a hearing for the 
r eview of the taking within 30 days after the filing of any 
objections to the declaration of taking or as soon after that as 
possible. This particular amendment does not create a priority 
over other matters on the court's calendar, but does place a
requirement upon the Superior Court to deal expeditious ly with 
hearings on objections to the authority and n ecessity for the
t a k i n g .

This bill would amend AS 09-55-410 by clearly stating that, if 
any m o n e y  on deposit is withdrawn by a party in interest, the 
withdrawal operates as a waiver of all issues except the amount 
of just  compensation. This would require the property owner 
early on to make a choice between attempting to stop the project 
or only litigating the issue of compensation. This bill would 
also raise the statutory interest allowed under the declaration 
of taking procedure to the lawful interest rate.

This bill would clearly state that if a defendant does not make 
his objections in a timely manner, he has waived his objection 
and defense to the taking.

It is concluded that legislation that leaves a property owner's 
substantive rights intact, but that changes the procedural a s­
pects of the litigation to a more effective and timely manne r so 
that capital projects are not delayed is in the best interest of 
the public.

Although a dollar amount cannot be identified, this bill should 
provide a savings to the State, since it will alleviate problems 
that have developed in regard to eminent domain procedure w hich  
have the potential to seriously delay badly needed public w ork 
project.

*
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The Honorable Don Bennett 
President of the Senate 
Al a s k a  State Legislature 
P ouch V
Juneau, AK 99811 

Dear Senator Bennett:

U n d e r  the a u t h ority of art. Ill, sec. 18, of the Alaska 
Constitution, I am t r an smitting a bill m a k i n g  several 
changes in the exercise of the p o w e r  of eminent domain 1 
u n d e r  AS 09.55.240 —  09.55.460. This bill recognizes .
recent developme nts in the law and contains provisions 
that should streamline eminent d omain proced u r e s  without 
p r e j u d i c i n g  landowners' rights. The resu lt will alleviate 
lelays that public works projects can experience. The 
p u b l i c  is well served by the amend ments because it w.-511 
get the use of its public works projects sooner and at 
lower publ ic expense.

Section 1 of the bill amends AS 09.55.270 by requiring the 
condem n i n g  authority, before the taking o f  real property 
by a "declaration of taking," to prepare a decisional d o c­
umen t  summarizing the decision. Section 4 amends 
AS 09.55.430 by r equiring that the d ecisional  document be 
part of the d e c l a r a t i o n  of taking. These two amendments 
codify and implement the hold ing in Ship Creek Hydraulic 
Syndicate v. S t a t e , 685 P . 2d 715 (Alaska 1984).

Se ction 2 amends AS 09.55.300(a) by c l e arl y specifying the
p o w e r  of the superior court w h e n  consid e r i n g  the r e quire­
me n t  that a taking be made in a m a n n e r  compatibl e with the 
greates t public good and least private injury. The court 
is to make its analysis based upon a r eview of the d e c i­
sional document required by sec. 1 and on appropriate e v i­
dence as set out in sec. 7 of the bill.

Section 3 amends AS 09.55.410 by clearly stating the p r o p­
osi t i o n  that, if any mo ney on deposit is w i t h dr awn by a 
p a r t y  in interest, the w i t h d r a w a l  operates as a waiver of 
all issues, except the amount of just compensation. This 
a m e n dment codifies existing practice. We believe that it 
is reasonable because it requires the p r o p e r t y  owner early
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on to m a k e  a choice b e t w e e n  attempting  to stop the project 
or only litiga ting the issue of compensation.

Section 5 amends AS 09.55.440(a) by raising the statutory 
i nterest allowed under  the de claratio n - o f - t a k i n g  procedure 
to the lawful interest rate. Under AS 45.45.010, that 
interest rate is c urrently 10.5 percent. Under the e x i s t­
ing language of AS 09.55.440(a), a pr operty owner is e n t i­
tled to interest at the rate of six percen t on the amount 
finally a w arded that is in excess of the initial deposit. 
This interest rate was found unco nstitutiona l in City of 
Valdez v. 18.99 A c r e s , 686 P . 2d 682 (Alaska 1984), where 
the court held that condemning authorities are required to 
pay lawful interest.

Section 6 provides a number of amendments to 
AS 09.55.450(a) that will  streamline the procedure in the 
superio r court. First, the court is required to schedule, 
a h e a r ing for the r eview of the taking with in 30 days 
after the filing of any objectio ns to the decl aration o f : 
taking or as soon after that as possible. This particular 
amendment does not create a p r i ority over other matters on 
the court's calendar, but does place a requirement upon 
the superior court to deal e x p editious ly with hearings on 
objectio ns to the auth ority and ne cessity for the taking. 
When comb ined w i t h  the changed nature of that hearing u n­
der the amendments contained in sec. 7, the scheduling of 
a hearing on any objections to the de claration of taking 
should be g r e atly expedited.

Section 6 also contains amendments that clearly state that 
if a defen d a n t  does not make his objections in a timely 
fashion, he has w a i v e d  his objections and defenses to the 
taking. This amendment parallels the existing law found 
in Civil Rule 7 2 ( e ) (4). We believe that the amendment is 
n e c e ssary to avoid situations such as those that arose in 
Stewart v. State, Op. No. 2895 (Alaska, December 28, 
1984) .

In that case, the state filed its d e claration of taking, 
and the p r o p e r t y  owners filed no objection  to the taking. 
The project w e n t  out to bid and the contract was awarded. 
Six months after the action was filed and two months after 
the award of the contract, the property owners entered an 
o b j e ction  to the taking and the superior court allowed the 
objections. Rather than litigate the propriety of the
taking, the state dis missed its declar ation of taking and 
r edesigned its project. This resulted in higher c o n s t r u c­
tion costs. Section 6's amendment, absent extraordin ary 
circums tances that the superior court may in the interest
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of justice address, is not prejudicial to a defendant's 
rights; it p laces him in no worse position than any other 
civil litigant; i.e., objections or defenses that are not 
m a d e  are waived.

Section  7 contains amendments that are a departure from 
the e x i st ing law and practice. E x i s ting AS 09.55.460 r e­
quires an ana lysis by the superior court to determine 
w h e t h e r  the takin. vas acco mplished in a m a n n e r  compatible 
w i t h  the g r e atest public good and least private injury. 
If the court finds that the taking was not made in that 
manner, the state is divested of the title it has acquired 
with its d e c l a r a t i o n  of taking. The dif fic u l t y  with the 
current statute is that no procedur al standards are given 
for the analysis, and no burden of p r o o f  is assigned to 
the parties. The result, in practice, of this lack of 
clarity  in the statute has b e e n  g enerally to assign to the 
d e f e ndant the burden of p r o o f  that the taking was not made - 
in a m a n n e r  compatible w i t h  the gre atest public good .and . 
least p r i v a t e  injury, and a "mini-trial" was necessary for 
the taking of the parties' evidence.

Court calendars are quite crowded and, when coupled with 
the "mini-trial" practice, the effect has been to delay 
the h e aring until a significant block of the court's cal­
endar can be set aside. One recent Supreme Court case, 
Ship Creek H ydraulic Syndicate v. S t a t e , cited above, p r o­
duced a h e aring in the trial court w h i c h  lasted nearly 
five days, du ring which expert testimony was presented by 
both sides. While the trial court did ultimately confirm 
the taking, time that could have been devote d to the p r o j­
ect was lost. It should also be noted that the r e q u i r e­
men t  for a decisional document, which is set out in sec.
1, is a product of this case.

The language proposed in AS 09.55.460(c) assigns the b u r­
den to the defen dant to prove by clear and convincing e v i­
dence that the decision to condemn was arbitrary, c a p r i­
cious, or an abuse of discretion. We believe that this 
language is a co dification of the holdings in State v.
0.644 A c r e s , 613 P . 2d 829 (Alaska 1980) and State v. 2.072 
A c r e s , 652 P. 2d 465 (Alaska 1982), and only represents a
d eparture from existing statutory language in that the 
a ppropriate r e view standards are clearly and succinctly 
stated.

The language proposed in AS 09.55.450(d) is a departure 
from exis ting practice, but, when combined  wi th the a m e n d­
ments regarding decisional documents, should streamline 
the proce dure in the superior court w i t h o u t  prejudicing
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the property owners' rights. Under this language, the 
superior court w i l l  c o n sider the d ecision al document, any 
supporti ng reports, studies, or statements relied upon in 
r e a ching the d e c i s i o n  to condemn, and any affidavits the 
parties might submit, as well as d e positions taken by the 
parties. There is no p r o v i s i o n  for the t aking of evidence 
by the court e xcept in situations in w h i c h  the court a l­
lows the p r e s e n t a t i o n  of additional  evidence. This p r o­
posed language p r o v i d e s  for a review process by the s u p e­
rior court w h i c h  is a n a l ogous to the function it serves 
w h e n  r e v i ewing d e c i s i o n s  o f  the district court and a d m i n­
istrative agencies u n d e r  AS 22.15.240 and Ap pel l a t e  Rule 
609.

Under the cited statute and rule, the superior court r e­
views cases invo lving significan t liberty and p r o perty 
interests that have be en a d j u d i c a t e d  by the di strict court 
and a v a r i e t y  of admini s t r a t i v e  agencies. These a p p e a l s t  
are all upon the record w i t h o u t  the taking of a d d i z i o n a l , 
evidence, except as p r o v i d e d  by statute and rule in ex- ' 
t raordinary  circumstances.

There are significan t differ e n c e s  between the record in an 
appeal from the distr i c t  court or an administra tive agency 
and the de cisi o n a l  d o c u ment envis i o n e d  in sec. 1 of thir 
bill. The-, most import ant is that the aggri eved party will 
have prese n t e d  his case before the m atter is in the s u p e­
rior court. We b e l i e v e  that allowin g the parties to s u b­
mit affidavits and deposi t i o n s  in response to, or to s u p­
port objections to, the taking is a reasonable substitute. 
We reach this c o n c l u s i o n  because of the e xtensive nature 
of the backgr o u n d  analysis that is p e r f ormed in the course 
of de veloping a p ubl ic w o r k s  project. Typically, location 
and design studies and, in m a n y  instances, environment al 
impact studies are prepared. An additional c omponent of 
the p l a nning and design of a public works project  is a 
public hea ring process d u ring  which  comments are solicited 
from the public. Furthermore, AS 35.30.010 requires a p­
proval by local p l a nning and zoning commissions. An 
analogous approval is re qui r e d  u nder AS 09.55.275 for any 
replatting w h i c h  is neces s a r y  to accomm odate the pLoject. 
By the time an e m inent domai n action is filed, the project 
is a well- known e ntity and well defined, and has been the 
subject of local p o l i tical decisions and adjudi c a t i o n  p r o­
cedures under AS 35.30.010 and AS 09.55.275.

With this ext m s i v e  ad mini s t r a t i v e  background, we believe 
that a ugment ing the evi dence before the court w i t h  d e p o­
sitions and a ffidavits provides  the superior court an a d e­
quate basis to r e view the a p p r o priatenes s of the taking.



Under the amendm ents in this bill, the s uperior court has 
the dis cretion to a llow the pre sen t a t i o n  of additional 
evidence as it does in its appellate jurisdiction.

I urge your favorable action on this measure, so that our 
eminent domain code accurately reflects the law, and so 
that the public's business is h a ndl ed in an expeditious 
and fair m anne r for all concerned.

Sincerely

Governor



amend sb 193 xx7

PROPOSED AMENDMENT 

TO

7 Z ? * d e / °  * * * * * * *

On page 4, line 12, delete the phrase "clear and convincing", and 

insert in its place: "a preponderance of the"

While this amendment would not reverse the intent of the subsection, and 
the burden would st i l l  lie with the property-owner to prove his case, 
the change would have the net effect of reducing the degree of evidence 
required of the defendant.

P rep o nd e ranc e o f evidence. E vid e n c e  w h ic h  is  o f  g re a t­

e r w e ig h t o r  m o re  c o n v in c in g  th a n  th e  evidence 

w h ic h  Is o ffere d  in  o p p o s itio n  to  it; th a t  is, evid en ce 

w h ic h  as a w h o le  sh o w s  th a t th e  fa c t so u g h t to  be 

p ro ve d  is m o re  p ro b a b le  th a n  n o t. B ra u d  v . K in c h e n , 

L a .A p p ., 3 1 0  S o.2d 657, 659. W it h  respect to  b u rd e n  

o f  p r o o f in  c iv il ac tion s, m e a n s g re a te r w e ig h t o f  
evidence, o r  evidence w h ic h  is m o re  cre d ib le  a n d  

c o n v in c in g  to  th e  m in d . T h a t  w h ic h  b e st accords 
w ith  reason  and p ro b a b ility . T h e  w o r d  "p re p o n d e r­
ance”  m e a n s  s o m e th in g  m o re  th a n  " w e ig h t” ; I t  de­
n otes a s u p e rio r ity  o f  v /e lg h t, o r  o u tw e ig h in g . T h e  
w o rd s  are n o t s y n o n y m o u s , b u t s u b s ta n t ia lly  d iffe r ­
ent. T h e re  is g e n e ra lly  a " w e ig h t"  o f  ev id en ce o n  

each side in  case o f  contested facts. B u t  Juries c a n ­

n o t p ro p e rly  act u p o n  th e  w e ig h t o f  ev id en ce, In  fa v o r  
o f  th e  o n e  h a v in g  th e  onus, u n le ss it  o verb e ar, in  

so m e  degree, th e  w e ig h t u p o n  th e  o th e r  side.

T h a t a m o u n t o f  eviden ce necessary fo r  th e  p la in t if f  

to  w in  in  a c iv il case. I t  is th a t  degree o f  p r o o f w h ic h  

is  m o re  p ro b a b le  th a n  not.

Prepo nde ranc e o f  eviden ce m a y  n o t  be d e te rm in e d  
b y  th e  n u m b e r o f  w itne sses, b u t b y  tire grea ter 
w e ig h t o f  a ll evidence, w h ic h  does n o t n e c e ssa rily  
m e a n  th e  g rea ter n u m b e r o f  w itn e ss e s, b u t o p p o rtu n i­
t y  fo r  k n o w le d g e , In fo rm a tio n  possessed, a n d  m a n n e r 
o f  te s tify in g  d e te rm in e s the w e ig h t o f  te s tim o n y .

C le a r and c o n v in c in g  p ro o f. G e n e ra lly , th is phrase and 

its  n u m e ro u s  v a r ia tio n s  m ea n  p ro o f beyond a reaso n ­

able, i.e., a w e ll-fo u n d e d  d o ub t. S om e cases g iv e  a 

less rig o rou s, b u t s o m e w h a t u n c e rta in , m ea nin g, viz., 
m o re  th a n  a p rep onderance b u t less th a n  is requ ired 
in  a  c r im in a l case.

P ro o f w h ic h  sh o u ld  leave n o  reasonable d o u b t in  

the m in d  o f  th e  tr ie r  o f  the fa cts concerning the tru th  

o f  th e  m a tte rs  in  issue. In  In te re st o f  Jones, 34
Ill.A p p .3 d  603, 34 0  N .E .2 d  269, 274.

T h a t  m e a su re  o r degree o f  p r o o f w h ic h  w ill produce 

in  m in d  o f  tr ie r  o f  fa cts a f irm  b e lie f c r c o n v ic tio n  as 
to  a lle g a tio n s  so u g h t to  be established; it is in te rm e ­

dia te, b e in g  m o re  th a n  m ere  preponderance, b u t n o t 
to  e x te n t o f  such c e rta in ty  as is  required be yo n d  
reason able d o u b t as in  c r im in a l cases, Fred C. W a lk ­

e r A g e n c y , Inc. v. Lucas, 215 V a . 535, 211 S .E .2d 88. 
92.

See a lso  B eyo n d  a reasonable d o u b t; B urd en  o f 
p ro o f; C le a r evidence o r p ro o f.

F R O  TO B L A C &  b  U ^ J _ D l c J t o N f M 2 - Y
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Advisory Council Members 
Senator Bennett, Chairman 
Senator Kerttula 
Senator Abood 
Senator Sackett

M E M O R A N D U M

TO: Senator J a c k  Coghill 
Attention: John M a n l e y

FROM: Rob N a u h e i m  /&1U- —

DATE: M a r c h  26, 1985

RE: E m ine nt domain proc e e d i n g s

T here does not appear to be any j u r i s d i c t i o n  in w hich 
the burd en of proof remains w i t h  the c o n d e m n i n g  au thority 
after an initial decision has b e e n  made in an e m i nent d omain 
proceeding. This is c onsis t e n t  w i t h  the n otion tha t once a 
decision has been rendered it is up to those p a r ties w h i c h  
do not agree with the d e c is ion to d e m o n s t r a t e  how and why 
the decision was inappropriate. It also seems c o n s i s t e n t  
with certain principles of p ubli c p olicy and the p o w e r s  of 
eminent domain. The c o n d e m n a t i o n  of p r i vate p r o p e r t y  is 
ultimate ly the result of a legislative d e c i s i o n  to c a r r y  out 
public policy.

The alt ernative to w h i c h  you a l luded in the resea r c h  
request and w hich would give g r e ater w e i g h t  to the i n d i v i d u­
al, w o u l d  also have the effect of r e n d e r i n g  any d e c i s i o n  in 
an eminent domain case ine ffective until the the conde m n i n g  
authority had p r oved its case.

If I can be of additional ass ist a n c e  in this matter, pl ease 
give me a call.

RCN

Pouch V  
State Capitol 

Juneau, Alaska 99811 
Phone: (907) 465-3114

SENATE ADVISORY COUNCIL

s
hb\/ISO£>f COONCIU
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OFFICE OF ADMINISTRATIVE DIRECTOR

SUKttrMt 
Anchongi, A M d  0 m

March 2 2 , 1985

S e n a to r  C o g M H ,  C h a ir  
S e n a te  T r a n s p o r ta t io n  Com m ittee
Pouch V i
Juneau AK 9 9 8 11

Dear S e n a to r  C o g h 1 l 1 ;

I  am w r i t in g  w it h  regard t o  SB 19 3 , an a c t  r e la t in g  t o  th e  power o f  
e m in e n t d o m a in . I  have d is c u s s e d  t h is  m easure w i t h  s e v e r a l o f  th e  
p r e s id in g  ju d g e s ,  who o f f e r  th e  f o l lo w in g  com m ents. F i r s t ,  t h e  
m easure p r o v id e s  t h a t  a h e a r in g  f o r  r e v ie w  o f  a t a k in g  m ust be  h e ld  
w i t h in  30 d ay s  a f t e r  th e  f i l i n g ,  or  as soon a f t e r  t h a t  as 1 s  p o s s ib le ,  
to  e s t a b l is h  th e  v a l i d i t y  o f  any o b je c t io n s  ( S e c t io n  6 , pages 3 - 4 ) .  
C a le n d a r in g  o f  m a tte r s  b e fo r e  th e  c o u r t  Is  an In h e r e n t ly  p r o c e d u r a l 
t a s k ,  p r o p e r ly  w i t h in  th e  p u rv ie w  o f  th e  c o u r t s . The C o u r t System  
t h e r e fo r e  opposes In c lu s io n  o f  la n g u a g e  w h ich  appears  to  r e q u ir e  
p la c e m e n t on th e  c a le n d a r  w i t h in  a s e t  t im e  p e r io d . H ow ever , th e  
c o u r ts  a re  m in d fu l  o f  t h e  concerns e xp re ss e d  1n  th e  g o v e r n o r 's  t r a n s ­
m it t a l  l e t t e r .  Judge S e r d a h e ly  In  p a r t ic u la r  1 s  e x p lo r in g  ways t o  
e x p e d it e  h e a r in g s  b e fo r e  th e  s u p e r io r  c o u r t  1n  A n c h o rag e .

A second concern  r e la t e s  t o  s e c t io n  7 ,  paragraph  ( d ) ,  w h ic h  l im i t s  
l i v e  te s t im o n y  a t  a h e a r in g  t o  o b je c t  t o  a t a k in g .  S in c e  s u p p o r t in g  
s ta te m e n ts , r e p o r ts  and s im i la r  docum ents g e n e r a l ly  c o n t a in  he a rs ay  
e v id e n c e ,  due  process  w o u ld  be enhanced  I f  th e s e  m a t e r ia ls  were sworn 
1n  a manner s im i la r  to  a f f i d a v i t s .

A lt h o u g h  t h i s  l e g i s l a t i o n  r e p re s e n ts  a change  1n  th e  way 1n  w h ic h  
e m in e n t dom ain  p r o c e e d in g s  w o u ld  be h a n d le d , th e  o th e r  p r o v is io n s  o f  
th e  b i l l  In v o lv e  s u b s t a n t iv e  p o l ic y  d e c is io n s  a p p r o p r ia t e ly  a dd re ss ed  
t o  t h e  l e g i s l a t u r e .

Than k  you  f o r  th e  o p p o r t u n it y  t o  comment upon t h i s  l e g i s l a t i o n .

c c :

S in c e r e ly ,

t o r i  a I .  F o r s y th e  ' 
G e n e ra l C ounse l

A r th u r  H , Snow den, I I  
P r e s id in g  Judges  
W il l ia m  F . Cum m ings, A s s is t a n t  A t to r n e y  G enera l

C O U f c - T  S ' f S T B / v v



SENATOR

JOHN 11. ••JACK”  C O C IIII.I.
Chairman

gUasftta g x n t c  l e g i s l a t u r e

Senator Juu Fuiks—Vice Cliuirmun 
Senator Mitch Abood 
Senator Paul Fischer 

Senator Jo e  Joscphson

V>‘’

(life *;))
i

S e n a t e  C o m m i t t e e  

o n  

T r a n s p o r t a t i o n

MEMORA NDUM

To: Senate Advisory Council

From: John Manly, A.A./j//L_

Date: March 22, 1985

Re: Eminent Domain proceedings

p o u c h v
JUNKAU, ALASKA DIMM I 

(907) 465-492!

The Transportation Committee is presently considering SB 193, a 
Governor's bill proposing changes to statutes pertaining to eminent 
domain and the power of taking. One of these changes, under section 7 
of the bil l ,  would clarify what is meant by the phrase "in a manner 
compatible with the greatest public good or least private injury", by 
requiring the appellant (defendant) to establish by clear and convincing 
evidence that the condemning authority's decision to condemn was 
"arbitrary, capricious, or an abuse of discretion."

The proposed change is purported to merely codify existing law in Alaska 
as it  has evolved through case law. In other words, it is currently the 
practice in this state that i f  a property-owner's property is condemned 
through eminent domain proceedings, and the property-owner contests the 
taking, the property-owner becomes the appellant, and the burden is then 
on the his shoulders to prove his case.

What we would like to know, before we go further with this bi l l ,  is i f  
there are jurisdictions elsewhere in the country in which the burden is 
on the condemning authority to prove its case, i f  the property-owner 
appeals the taking. This would be opposite to present practice in 
Alaska, and apparently on the federal level, but would give greater 
weight to the individual in this area of law.
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D E P A R T M E N T  O F L A W

O FFICE OF THE A TTORNEY GENERA L

MAR 2 G 1985 M a r c h  26, 1985

The Honor able J o h n  B. Cogh.il!
Chairman, Senate T r a n s p o r t a t i o n  Committee 
A l a s k a  State Senate 
Pouch V
Juneau, A K  99811

REPLY TO:

□  1031 W 4th A VENUE 
SUITE 200
ANCHORAGE. ALASKA 99501 

PHONE: (907) 276-3550

□  1st NATIONAL CENTER 
100 CUSHMAN ST.
SUITE 400
FAIRBANKS. ALASKA 99701 
PHONE: (907) 452-1568

3 0 POUCH K - STATE CAPITOL 
JUNEAU. ALASKA 99811 
PHONE: (907) 465-3600

465-3603

BILL SHEFFIELD, GOVERNOR

Re: SB 193 r e l atin g to the power
of eminent domain

Dear Senator Coghill:

During the Senate T r a n s p o r t a t i o n  Committee m e e t i n g  on 
M a r c h  20, 1985, inquiry was m a d e  regarding the app roach of other 
jurisdictions on the issue of w h i c h  p a r t y  has the b u r d e n  of p roof  
that a partic ular taking is not n e c e s s a r y  for a p u blic purpose.
M y  r e s earch indicates that it is r o u t i n e l y  assig n e d  to the p r o p­
erty owner. In section 7 of SB 193, w e  p r o p o s e d  language c o d i f y­
ing this legal princip al w h i c h  p r e s ently  exists in A l a s k a  law.
The committee's amendment to the bill w h i c h  deleted that language 
w i l l  not have m u c h  of an impact u p o n  eminent domain  practice  in 
Alaska. However, if the committee further amends the bill by 
assigning to the condemning aut hority the b u r d e n  to pro ve that 
its decision to condemn was n ot arbitrary, capricious, n o r  an 
abuse of discretion; the contrary is true. Statutory language of 
that sort would make A l a s k a  u ni que among A m e r i c a n  jurisdictions,
i.e. in effect the taking could be p r e s u m e d  invalid unless p ro ven 
otherwise by the condemning authority.

The n e c e s s i t y  for the taking of private  p r o p e r t y  enjoys 
a pr esum p t i o n  of v a l i d i t y  for v e r y  sound p ubl ic p ol icy reasons.
A n  executive agency undert akes a p a r t i c u l a r  pu blic works project 
b y  the direction of the legislature through the a p p r opria tion 
process. That public works project is b r ought to frui tion by  
that executive agency under a grant of power c o n f erred u p o n  it by 
the legislature, w h i c h  includes the grant of the power of eminent 
domain. Consequently, when, in the course of c o n structi ng a 
public works project, it becomes n e c e s s a r y  to acquire interests 
in land n e c e s s a r y  for its c o n stru ction b y  the u s e  of the power of 
eminent domain, the executive agency is fulfill ing the w i l l  of 
the legislature, the e l e cted representative s of the people. (It
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is not fulfilling an agenda of its own.) It is for these reasons 
that the b u r d e n  is a s s i g n e d  to the p r o p e r t y  owner to prove that 
the taking is not n e c e s s a r y  for a p ub lic purpose. To assign the 
burden to the condemning  a u t h o r i t y  is in our opinion contrary to 
sound public policy. Consequently, the a d m i n i s t r a t i o n  is oppos ed  
to the amendment of SB 193 w h i c h  w o u l d  shift the b urd en of proof 
on the issue of n e c e s s i t y  to the conde m n i n g  authority.

If I m a y  be of any furth er a s s i s t a n c e  in this matter, 
p lease contact me.

S i n c erely  y o u r s ,

N O R M A N  C. G O R SUCH 
A T T O R N E Y  G E NERAL

W i l l i a m  F. Cummings 
A s s i s t a n t  Att or n e y  General
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Rule 72. Eminent Domain.
( a )  A p p lic a b i lity  o f  O th e r  R u le s . T h e  p ro c e d u re  f o r  the  

cond em na tion  o f  p ro p e r ty  u n d e r th e  p ow e r o f  em in e n t d om a in  
s h a ll be g ove rn ed  b y  these  ru le s , e x c ep t a s o th e rw is e  p ro v id e d  
in th is  ru le .

(b )  J o in d e r  o f  P ro p e r t ie s . T h e  p la in t i f f  m a y  jo in  in  th e  
sam e a c tion  one o r  m o re  s e p a ra te  p ieces o f  p ro p e r ty , w h e th e r 
in th e  sam e  o r  d i f fe r e n t  ow n e rsh ip  and  w h e th e r o r  n o t  s o u g h t 
f o r  the  sam e use.

(c )  C om p la in t .
( 1 )  C ap tion . T h e  c om p la in t s h a l l c on ta in  a  c ap tion  as 

p ro v id ed  in  R u le  1 0 ( a ) ,  e xcep t t h a t  th e  p la in t i f f  s h a l l n am e  
a s  d e fe n d an ts  th e  p ro p e r ty , d e s ig n a te d  g e n e ra lly  b y  k in d , 
q u a n t ity , and  lo ca tio n , and  a t  le a s t  one  o f  th e  ow n e rs  o f  som e  
p a r t  o f  o r  in te re s t  in  th e  p ro p e r ty .

k( 2 )  C on ten ts . T h e  c om p la in t s h a ll c o n ta iu  a  s h o r t  and  
p la in  s ta tem en t o f  th e  a u th o r i t y  a n d  n ece ss ity  f o r  th e  ta lc ing , 
th e  use f o r  w h ich  th e  p ro p e r ty  is t o  be ta k e n , a  d e sc r ip t io n  o f  
th e  p ro p e r ty  s u f f ic ie n t  f o r  i t s  id en t ific a t io n  a ccom pan ied  b y  
a  m ap  o r  p la t  th e re o f , th e  in te re s ts  to  be a cq u ired , a n d  as to  
each sep a ra te  piece o f  p ro p e r ty  a d e s ig n a tio n  o f  th e  d e fe n d a n ts  
w ho  have  been jo in e d  a s  owner's th e re o f o r  o f  som e  in te re s t  
th e re in . I f  a n  easem en t o r  r ig h t -o f -w a y  is s o u g h t  t o  be  c on ­
dem ned , th e  c om p la in t and  th e  a tta ch ed  m ap  o r  p la t  m u s t 
sh ow  th e  lo c a tio n , ro u te  and  te rm in i.

U p on  th e  com m encem en t o f  th e  ac tion , th e  p la in t i f f  need 
jo in  as d e fe n d an ts  o n ly  th e  p e rs o n s  h a v in g  o r  c la im in g  a n  in ­
te re s t  in  th e  p ro p e r ty  w hose  n am es  a re  th en  k n ow n , b u t  p r io r  
to  a n y  h e a r in g  in v o lv in g  th e  com pen sa tion  to  be p a id  f o r  a  
p iece o f  p ro p e r ty , th e  p la in t i f f  B h a ll add  as d e fe n d a n ts  a l l p e r ­
son s  h a v in g  o r  c la im ing  an  in te re s t  in  t h a t  p r o p e r t y  w hose  
n am es can be a sc e rta in ed  b y  a  re a s o n a b ly  d i lig e n t s e a rc h  o f  
th e  re c o rd s , con s id e rin g  the  c h a ra c te r  a n d  v a lu e  o f  th e  p r o ­
p e r ty  in vo lv ed  and  th e  in te re s ts  to  be acqu ired , a n d  a ls o  th o se  
w hose  nam es h a ve  o th e rw ise  been le a rn e d . A l l  o th e i-s m a y  be  
m ade d e fe n d an ts  u n d e r th e  d e s ig n a tio n  "U n k n ow n  O w n e rs ” .

P ro c e s s  s h a ll be se rv ed  as p ro v id ed  in su b d iv is io n  (d )  o f

C iv il  R u l e s
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th is  ru le  upon  a l l  d e fe n d an ts , w h e th e r nam ed as d e fe n d an ts  a t 
the t im e  o f  th e  com m encem en t o f  th e  a c t io n  o r  su b se q u en t ly  
added , and  th e  d e fe n d an t m a y  a n sw e r a s  p ro v id ed  in su b d iv i­
s ion  (e )  o f  th is  ru le . T h e  c o u r t  m eanw h ile  m a y  o rd e r  such  d is ­
t r ib u t io n  o f  a  d ep o s it a s  th e  fa c ts  w a r ra n t .

( 3 )  F i lin g . In  a d d it io n  to  f i l in g  th e  c om p la in t w ith  the 
c o u r t , th e  p la in t i f f  s h a ll fu rn is h  to  th e  c le rk -a t  le a s t one  cop y  
th e re o f f o r  the  u se  o f  th e  d e fe n d an ts  and  a d d it io n a l cop ies a t 
the  re q u e s t o f  th e  c le rk  o r  o f  a  d e fen d an t.

(d )  P ro c e s s .
( 1 )  N o t ic e — D e liv e ry . U p on  th e  f i l in g  o f  th e  c om p la in t 

th e  p la in t i f f  s h a l l fo r th w ith  d e liv e r  t o  th e  c le rk  jo in t  o r  s e v e ra l 
n o tices d ire c ted  to  th e  d e fe n d a n ts  nam ed  o r  d e s ig n a ted  in the  
c om p la in t . A d d it io n a l n o tic es  d ire c ted  to  d e fe n d a n ts  sub se ­
q u e n t ly  added  s h a ll be so  d e liv e red . T h e  de livc i'y  o f  the no tic e  
a nd  it s  se rv ic e  h a v e  th e  sam e  e f fe c t  a s  th e  d e liv e ry  and  so r- 
\dce o f  th e  sum m on s u n d e r R u le  4.

( 2 )  F o rm . E a c h  no tic e  s h a ll s ta te  th e  c o u rt , th e  t i t le  o f  
the a c tion , th e  nam e o f  th e  d e fe n d a n t to  w hom  it  Ls d irec ted , 
th a t  th e  a c t ion  is  t o  condem n p ro p e r ty , a  d e sc rip tion  o f  h is 
p ro p e r t } ' s u f f ic ie n t  f o r  its  id en t if ic a t io n , th e  in te re s t  to  be 
tak en , the  a u th o r i t y  and  n ece ss ity  f o r  th e  ta k in g , a n d  th e  use 
f o r  w h ich  th e  p ro p e r t y  is  to  lie  ta k e n . T h e  no tice  m u s t sh ow  
the  lo c a t io n , ro u te  a n d  te rm in i o f  a n y  easem en t o r  r ig h t -o f -  
w ay  s o u g h t to  be condem ned .

T h e  n o tic e  s h a ll a ls o  s ta te  th a t  th e  d e fe n d an t m a y  s e rv e  
upon th e  p la in t i f f 's  a t to rn e y  an  a n sw e r w ith in  tw e n ty  (2 0 )  
d a y s  a f t e r  s en d ee  o f  th e  no tice , t h a t  a  fa i lu r e  to  s e n ’ e a n  a n ­
sw e r c on s t itu te s  a  con sen t to  th e  ta lc ing  and  to  th e  a u th o r i t y  
o f  th e  c o u r t  t o  p ro ceed  to  h e a r  th e  a c tion  a n d  to  f i x  the  c om ­
p en sa tion , a n d  th a t  a t  a  d e s ig n a ted  tim e  and  p la ce  th e  c o u r t  
w ill c on d u c t a  h e a r in g  to  d e te rm in e  th e  a u th o r i t y  and  neces­
s it y  f o r  th e  ta k in g .

T h e  n o tic e  s h a l l fu r t h e r  s ta te  t h a t  th e  d e fe n d an t , w ith o u t 
f i l in g  a n  a n sw e r, m a y  s e rv e  o n  p la in t i f f ’s  a t t o rn e y  a  no tic e  o f  
a p p e a ra n ce  d e s ig n a t in g  th e  p r o p e r t y  in  w h ich  h e  c la im s  to  be 
in te re s te d ; t h a t  t h e re a f t e r  he  w ill re c e iv e  no tice  o f  a l l  p ro ce ed ­
in g s a f fe c t in g  i t ;  th a t  re g a rd le s s  o f  w h e th e r th e  d e fe n d a n t n.p-
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p ea rs  o r  an sw e rs , he  m ay  p re sen t ev idence a s  to  th e  am oun t 
o f  c om pensa tion  to  be pa id  f o r  h is  p ro p e r ty  a t  th e  h e a r in g  o r  
t r ia l o f  the issue  o f  ju s t  c om p en sa t io n ; th a t  re g a rd le s s  o f  
w h e th e r he ap p e a rs  o r  a n sw e rs  lie  m a y  s h a re  in th e  d is tr ib u ­
tion  o f  the a w a rd ; th a t  i f  n e ith e r a n  ap p e a ra n ce  n o r  an  a n sw e r 
is fi le d  the  c o u rt  w ill p roceed  to  h e a r  th e  a c t io n  and  to  f i x  the  
com pensation  w ith o u t f u r t h e r  n o t ic e ; and  th a t  i f  n e ith e r an  
appea rance  n o r  a n  a n sw e r is  fi le d  b e fo re  ten  (1 0 )  d a y s  a f t e r  
the  ju r y ’s v e rd ic t  is re tu rn e d  o r  th e  m a s te r ’s  r e p o r t  is fi le d , 
ju d g m en t b y  d e fa u lt  w ill be ta k en  a g a in s t  th e  d e fe n d an t f o r  
th e  r e l ie f  dem anded  in the  c om p la in t .

( 3 )  S e rv ic e  o f  N o tice .
[ a |  P e rs o n a l S e rv ice . P e rs o n a l se rv ic e  o f  th e  no tic e  

s h a ll be m ade in acco rdance  w ith  C iv i l R u le  4.
[ b | U nkn ow n  O w ne rs . S e rv ic e  o f  th e  no tice  upon  u n ­

know n ow ne rs s h a ll be m ade in a cco rd an ce  w ith  C iv i l R u le  
4 ( e ) .

( 4 )  R e tu rn — A m endm en t. P r o o f  o f  s e rv ic e  o f  th e  n o tic e  
s h a ll be m ade, and  am endm en t o f  th e  no tic e  o r  p r o o f  o f  its  
se rv ic e  a llow ed , in  th e  m an n e r p ro v id ed  f o r  th e  r e tu rn  and  
am endm en t o f  th e  sum m on s u n d e r R u le  4 ( f )  a nd  ( g ) .

(e ) A ppea ran ce  o r  A n sw e r.
( 1 )  N o  O b je c tion  o r  D e fen se . I f  a  d e fe n d a n t h a s  no  ob ­

je c t io n  o r  d e fen se  to  th e  ta k in g  o f  h is  p ro p e r ty , he  m a y  se rv e  
a  notice o f  app ea ran ce  d e s ig n a tin g  th e  p ro p e r t y  in  w h ich  he 
c la im s to  be in te re s te d . T h e re a f t e r  he  s h a l l re c e iv e  n o tic e  o f  
a l l  p roceed ings a ffe c t in g  it.

( 2 )  O b je c tion  o r  D e fe n se— A n sw e r. I f  a  d e fe n d an t h a s  
a n y  ob jec tio n  o r  de fense  to  th e  t a k in g  o f  h is  p ro p e r ty , h e  
sh a ll se rv e  h is  a n sw e r w ith in  tw 'enty (2 0 )  d a y s  a f t e r  th e  s e r ­
v ice o f  no tice  upon  h im . The  a n sw e r s h a l l id e n t i fy  th e  p ro p e r ty  
in which he c la im s  to  h ave  an  in te re s t , s ta te  th e  n a tu re  and  
e x te n t o f  the in te re s t c la im ed , and  s ta te  a l l  h is  o b je c t io n s  and  
de fenses to  th e  ta k in g  o f  h is p ro p e r ty .

( 3 )  D e c la ra t io n  o f  T a k in g — O b je c t io n . A n y  m o tion  ques­
tio n in g  th e  v a lid ity  o f  a  d e c la ra t io n  o f  ta k in g  s h a ll be se rv ed  
on o r  b e fo re  th e  tim e  p ro v id ed  in  th e  no tic e  f o r  an sw e ring , o r  
w ith in  tw en ty  ( 2 0 )  d a y s  a f t e r  th e  f i l in g  o f  th e  d e c la ra t io n  o f
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ta k in g , w h ich eve r Ls la te r . F o r  g ood  cause show n , th e  c o u rt  
m ay  p e rm it a  la t e r  f i l in g  o f  th e  m o tion .

( 4 )  W « i» c r o f  D e fen se s  a n d  O b je c tion s . A  d e fe n d an t 
w a iv e s  a ll d e fen ses and  ob je c t io n s  n o t p re sen ted  as p ro v id ed  
in th is  subd iv is ion  ( c ) ,  b u t a t  the  h e a r in g  o r  t r ia l o f  the issue 
o f  ju s t  c om pensa tion , w h e th e r o r  n o t he h a s  p re v io u s ly  ap - 
„• c a red  o r  an sw ered , and  even th ough  a d e fa u lt  ju d g m en t m ay  
h a ve  been en te red  a g a in s t h im , he m ay  p re sen t evidence a s  to 
th e  am oun t o f  c om pensa tion  to  be p a id  f o r  his p ro p e r ty , and  
he a ls o  m ay  s h a re  in the  d is tr ib u t io n  o f  th e  aw a rd  i f  h is c la im
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fu r  c om p en sa t io n  i.s fi le d  b e fo re  th e  a w a rd  is o rd e red  d is tr ib u ted  
by  the  c ou rt.

(5 ) O th e r  P le a d in g  o r  M o tio n  P re c lu d e d . N o  o th e r  p lead* 
in j,r o r  m o t io n  a s s e r t in g  a n y  a d d it io n a l d e fe n se  o r  o b je c tio n  
s h a l l  lie a llow ed .

i f )  A m e n d m e n t  o f  P le a d i n g s .  W ith o u t  le a v e  o f  c ou rt , th e  
p la in t i f f  m a y  am en d  th e  c o m p la in t  a t a n y  t im e  b e fo re  th e  t r i o : 
o f  th e  is su e  o f  c om p e n s a t io n  a n d  a s  m a n y  tim e s  as d e s ire d , Iv jt  
no  am en d m en t s h a l l  be m ad e  w h ich  w i l l re su lt  in a  d ism is s a l 
fo rb id d e n  by s u b d iv is o n  ( i ) o f  th is  ru le . T h e  p la in t i f f  need n o t  
s e rv e  a c op y  o f  a n  am e n d m en t , b u t s h a l l  s e rv e  n o tic e  o f  th e  
f i l in g , a s  p ro v id e d  in  R u le  5 (b ), up on  a n y  p a r ty  a ffe c ted  th e re b y  
w ho  h a s  a p p e a re d  a n d , in  th e  m a n n e r  p ro v id ed  in  su b d iv is o n
(d ) o f  th is  ru le , u pon  a n y  p a r ty  a ffe c te d  th e re b y  w ho  h a s  n o t 
a p p e a re d . T h e  p la in t i f f  s h a l l  fu rn is h  to  th e  c le rk  o f  th e  c ou rt fo r  
th e  use o f  I he  d e fe n d a n ts  a t  le a s t  o n e  c o p y  o f  e ach  am en dm en t , 
and  he s h a l l  fu rn is h  a d d it io n a l c op ies  o n  th e  req u e s t o f  the  
c le rk  o r  o f  a  d e fe n d a n t . W ith in  th e  t im e  a llo w e d  by s u b d iv is io n
(e ) o f  th is  ru le  a  d e fe n d a n t  m a y  s e rv e  h is  a n sw e r to  the  
am end ed  p le a d in g , in  th e  fo rm  a n d  m a n n e r  a n d  w ith  th e  sam e  
e ffe c t a s  th e re  p ro v id ed .

(g ) S u b s t i t u t i o n  o f  P a r t i e s .  I f  a d e fe n d a n t  d ies o r  becom es 
in com p e te n t o r  t r a n s fe r s  h is  in te re s t  a f t e r  h is  jo in d e r , th e  c ou rt 
m a y  o rd e r  s u b s t i tu t io n  o f  th e  p ro p e r  p a r t y  upon  m o t io n  and  
n o tic e  o f  h e a r in g . I f  th e  m o tio n  a n d  n o t ic e  o f  h e a r in g  a re  to  be 
se rv ed  u p on  a p e rson  n o t  a lr e a d y  a p a r ty , s e r v ic e s h a l l be m ade  
a s  p ro v id ed  in s u b d iv is io n  (d ) (3 ) o f  th is  ru le .

(h) H e a r in g  an d  T r ia l.
(1 ) P ro c e d u re . T h e  h e a r in g  o f  th e  a l le g a t io n s  a n d  e v i­

dence o f  p e rs o n s  in te re s te d , w h e th e r  b e fo re  th e  c ou rt , ju r y ,  o r a  
m a s te r , s h a l l  be conduc ted  in  th e  m a n n e r  p re sc rib ed  by  these  
ru le s .

(2 ) H e a r in g  B e fo re  M a s te r . A  m a s te r  a p p o in te d  by  the  
c ou rt to  a s c e r ta in  th e  a m o u n t  to  be p a id  by  th e  p la in t i f f  to each  
ow n e r o r  o th e r  p e rson  in te re s te d  in  th e  p ro p e r ty  s h a l l re p o r t  to 
th e  c o u rt  p u rs u a n t to  R u le  5 3 (d ) (1 ). I f  a l l  p a r t ie s  ob jec t to  the  
a p p o in tm en t  o f  a  m a s te r , th e y  m a y  h a v e  a t r ia l b y  ju r y  o r , i f  the
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ju r y  is w a iv e d  b y  a l l  p a r t ie s  to  th e a c t io n , a  t r ia l w ith ou t a ju r y , 
by  f i l i n g  a d em an d  fo r  it w ith in  the  t im e  a llow e d  fo r  a n sw e r o r 
w ith in  th e  a d d it io n a l t im e  w h ich  th e  cou rt m a y  se t:

(3 ) N o t ic e  o f  R ep o rt . U p o n  th e  f i l in g  o f  a re p o r t  b y  the 
m a s te r , th e  c le rk  s h a l l  fo r th w ith  m a i l n o tic e  o f  th e  f i l i n g  to  a l l  
p a r t ie s  w h o  h a v e  a p p e a re d  o r  a n sw e re d .

( ‘D A p p e a l a n d  T r ia l D e  N o v o . T h e  p la in t i f f  m ay  a p p e a l 
w ith in  ten  (1 0 ) d a y s  a fte r  b e in g s e rv e d  w ith  no tic e  o f  th e  f i l in g  
o f  th e  m a s te r ’ s re p o rt . A n y  d e fe n d a n t  w h o  h a s  a p p e a re d  o r  
a n sw e re d  b e fo re  the  f i l i n g  o f  a  m a s te r's  re p o rt  m a y  a p p e a l 
w ith in  fi fte e n  (1 5 ) d a y s  a f t e r  b e in g  s e rv e d  w ith  n o t ic e  o f  th e  
f i l i n g  o f  th e  m a s te r ’s  re p o r t . A n y  o th e r  in te re s te d  p e rson  
d e s ir in g  to  a p p e a l from  a  m a s te r ’s  re p o r t  m u s t ta k e  h is  a p p e a l 
w ith in  fi fte e n  (1 5 ) d a y s  a f t e r  th e  f i l i n g  o f  such  re p o rt .

(5 ) N o tic e  o f  A p p e a l. A  p a r ty  o r  o th e r  in te re s te d  p e rson  
m a y  a p p e a l f r o m  th e  m a s te r ’s re p o r t  b y  f i l i n g  w ith  th e  c le rk  a 
n o t ic e  o f  a p p e a l in  d u p lic a te , w ith  s u f f ic ie n t  a d d it io n a l c op ies 
f o r  a l l  p a r t ie s  w h o  h a v e  a p p e a re d  o r  a n sw e re d . T h e  n o tic e  o f  
a p p e a l s h a l l  c o n ta in  the  fo l lo w in g : 

fa ]  T h e  t it le  o f  th e  a c t io n .
[b ]  T h e  n a m e s  o f  th e  p a r t i e s  t a k in g  th e  a p p e a l,  
[c j T h e  m a s te r ’ s r e p o r t  o r  p a r t  t h e re o f a p p e a le d  from  

an d  th e  d a te  o f  its  f i l in g .
fd ] T h e  n am e  o f  the  c o u rt  to  w h ic h  th e  a p p e a l is ta k e n . 
|e ] A con c ise  s ta te m e n t o f  th e  g ro u n d s  o f  a p p e a l.

N o t i f ic a t io n  o f  th e  f i l i n g  o f  th e  n o tic e  s h a l l  be g iv e n  by  the  
c le rk  b y  m a i lin g  cop ies th e re o f to  a l l  p a r t ie s  w h o  h a v e  ap p e a re d  
o r  a n sw e re d  o th e r  th a n  th e  p a r t y  o r  p a r t ie s  t a k in g  th e  a p p e a l, 
bu t h is  fa i lu r e  to  do  so  does n o t  a f fe c t  th e  v a l id i t y  o f  th e  a p p e a l. 
T h e  n o t i f ic a t io n  to  a  p a r ty  s h a l l  be g iv e n  by  m a i l in g  a  c op y  o f  
th e  n o tic e  o f  a p p e a l to h is  a t t o rn e y  o f  re c o rd , o r  i f  th e  p a r ty  is 
n o t re p re s e n te d  b y  a n  a t t o rn e y , th en  to  th e  p a r ty  a t h is  la s t  
k n ow n  ad d re s s .

( i )  D i s m i s s a l  o f  A c t i o n .
(1 ) A s  o f  R ig h t . I f  no  h e a r in g  h a s  begun  to  d e te rm in e  the  

c om p en sa t io n  to  be p a id  fo r  a  p iece  o f  p ro p e r ty  a n d  th e  p la in t i f f  
h a s  n o t  a cq u ire d  th e  t i t le  o r  a  le s s e r  in te re s t  in  o r  ta k e n  
p o s s e s s io n , th e  p la i n t i f f  m a y  d ism is s  th e  a c t io n  a s  to  th a t
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p ro p e r ty , w ith o u t an  o rd e r  o f  th e  c o u rt , b y  f i l in g  a  no tic e  o f  
d ism is s a l s e t t in g  fo r th  a  b r ie f  d e s c r ip t io n  o f  th e  p ro p e rty  a s  to 
w h ich  th e  a c t io n  is  d ism issed .

(2 ) B y  S t ip u la t io n . B e fo re  th e  e n t ry  o f  a n y  ju d g m e n t 
v e s t in g  th e  p la in t i f f  w ith  th e  t it le  o r  a  le s s e r in te re s t  in  o r  
p o sse ss ion  o f  p ro p e r ty , th e  a c t io n  m a y  be d ism is sed  in  w h o le o r  
in  p a r t , w ith o u t  a n  o rd e r  o f  th e  c o u rt , a s  to  a n y  p ro p e rty  by  
f i l in g  a s t ip u la t io n  o f  d ism is s a l by  th e  p la in t i f f  a n d  the 
d e fe n d a n t a ffe c te d  th e re b y ; a n d , i f  th e  p a rt ie s  so  s t ip u la te , the 
c ou rt m a y  v a c a te  a n y  ju d g m e n t  th a t  h a s  been en te red .

C l) B y  O rd e r  o f  th e  C o u rt . A t  a n y  t im e  b e fo re  c om p en sa ­
t io n  fo r  a p iece o f  p ro p e r ty  h a s  b een  d e te rm in e d  and  p a id  and  
a lt e r  m o t io n  a n d  h e a r in g , th e  c o u rt  m a y  d ism is s  the  a c tion  as 
to  th a t  p ro p e r ty , e xcep t t h a t  it s h a l l  n o t  d ism is s  the  a c t ion  as to 
a n y  p a r t  o f  th e  p ro p e r ty  o f  w h ic h  th e  p la in t i f f  h a s  ta k e n  
p o sse ss ion  o r  in  w h ich  th e  p la in t i f f  h a s  ta k e n  t i t le  o r  a  le s s e r 
in te re s t , bu t s h a l l  a w a rd  ju s t  c om p e n s a t io n  fo r  th e  p o sse ss io n , 
t i t le  o r  le s s e r  in te re s t  so  ta k e n . T h e  c o u r t  a t  a n y  t im e  m a y  d ro p  
a  d e fe n d a n t u n n e c e s s a r i ly  o r  im p ro p e r ly  jo in e d .

(-1) E ffe c t . E x c e p t a s  o th e rw is e  p ro v id e d  in  th e  n o tic e , o r 
s t ip u la t io n  o f  d ism is s a l, o r  o rd e r  o f  th e  c ou rt , a n y  d ism is s a l is 
w ith ou t p re ju d ice .

( j )  D e p o s i t  a n d  I t s  D i s t r i b u t i o n .  T h e  p la in t i f f  s h a l l d epos ­
it w ith  th e  c o u rt  a n y  m on ey  re q u ire d  b y  la w  a s  a  c on d it io n  to 
th e  e xe rc ise  o f  th e  p ow e r o f  em in e n t d o m a in , a n d  a lth o u g h  n o t 
so  req u ire d , m a y  m a k e  such  d ep o s it . In  su c h  case  th e  c ou rt and  
a t to rn e y s  s h a l l  e xp ed ite  th e  p ro c e ed in g s  f o r  the  d is tr ib u t io n  o f  
th e  m oney  so  deposited  a n d  fo r  th e  a s c e r ta in m e n t a n d  p a ym en t 
o f  ju s t  c om p e n s a t io n . I f  th e  c om p e n s a t io n  f i n a l ly  aw a rd e d  to 
a n y  d e fe n d a n t  exceeds the  a m o u n t w h ich  h a s  been pa id  to  h im  
on  d is tr ib u t io n  o f  th e  d ep o s it , th e  c o u rt  s h a l l  e n te r ju d g m e n t 
a g a in s t  th e  p la in t i f f  a n d  in  fa v o r  o f  t h a t  d e fe n d a n t  fo r  th e  
d e fic ie n c y . I f  th e  c om p en sa t io n  f i n a l ly  aw a rd e d  to  a n y  d e fe n ­
d a n t is le s s  th a n  the  am o u n t w h ic h  h a s  been p a id  to  h im , the  
c ou rt s h a l l  e n te r ju d g m e n t  a g a in s t  h im  a n d  in  fa v o r  o f  th e  
p la in t i f f  fo r  th e  o v e r-p a ym en t .

(k ) C o s t s .  C o s ts  a n d  a t t o rn e y ’ s  fees in c u rre d  b y  th e  d e fe n ­
d a n t s h a l l  n o t he a sse ssed  a g a in s t  th e  p la in t i f f ,  u n le ss :
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(1 ) th e  ta k in g  o f  the  p ro p e r ty  is  d en ied ; o r
(2 ) th e  p la in t i f f  a p p e a ls  from  the  a llow a n c e  o f  the  m a s te r  

a n d  th e  d e fe n d a n t  does n o t a p p e a l; o r
(3 ) th e  a w a rd  o f  th e  c ou rt w as a t le a s t  ten (1 0 ) p e rcen t 

la rg e r  th a n  the  am o u n t d eposited  by  th e  c on d em n in g  a u th o r i t y  
o r  th e  a l lo w a n c e  o f  th e  m a s te r  fro m  w h ich  an  a p p e a l w a s  ta k e n  
by  th e  d e fe n d a n t ; o r

(4 ) th e  a c t io n  w a s  d ism is s e d  u n d e r  th e  p r o v is io n s  o f  
p a ra g ra p h  (i ) o f  th is  ru le ; o r

(5 ) a llow a n c e  o f  c o s ts  a n d  a t to rn e y 's  fees a p p e a rs  n ece s ­
sary ' to a ch ie v e  a ju s t  a n d  a d eq u a te  c om p en sa t io n  o l th e  ow ne r.

A t t o rn e y ’s fees a llow e d  u n d e r th is  p a ra g ra p h  s h a l l  be c om ­
m e n su ra te  w ith  th e  t im e  c om m itte d  by  th e  a t t o rn e y  to  th e  c a se  
th ro u g h o u t  th e  e n t ire  p ro ce ed in g s . (A m en d ed  b y  S u p rem e  
C o u r t  O rd e r  4 1 4  e ffe c t iv e  A u g u s t 1, 1980 : a n d  by S u p rem e  
C o u r t  O rd e r  4 6 5  e ffe c t iv e  J u n e  1, 1 9 81 )

C R O S S  R E F E R E N C E S : A S  09.55.210-A S  0fl.55. IK0: Civ. Form MS
(c) C R O S S  R E F E R E N C E S : A S  09.55.240—A S 09.55.270: C iv  IV rm  I ! ' .
(d)(2) C R O S S  R E F E R E N C E :  Civ. Form M l)
(d)Cl) C R O S S  R E F E R E N C E :  Civ. Form 117
<c) 13) C R O S S  R E F E R E N C E S : A S 09.55.120—A S  «5l.5r». Civ. Form

(e)(4) C R O S S  R E F E R E N C E : AS 09.55.310 
<h) (1) C R O S S  R E F E R E N C E : A A  09 55.310
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B I L L  S H E F F I E L D

S t a t e  o f  A l a s k a

o f f i c e  o f  t h e  g o v e r n o r  

J u n e a u

The Honora ble Don Benn ett 
P r e s ident of the Senate 
A l a s k a  State L e gislature 
Pouch V
Juneau, AK 99811 

Dear S e nato r Bennett:

Under the a u t h o r i t y  of art. Ill, sec. 18, o f  the Alaska 
Consti tution, I a m  t r a n s m i t t i n g  a bill ma king several 
changes in the e x e rcis e of the power of eminent domain 
u n d e r  AS 09.55.240 —  09.55.460. This bill recognizes
r ecen t devel o p m e n t s  in the law and contains provisions 
that should streamline eminent d omain p rocedures without 
p r e j u d i c i n g  landowners' rights. The result will alleviate 
delays that p ub lic works p r o jects can experience. The 
p u b l i c  is well served by the amendme nts because it will 
get the use o f  its public works pr ojects sooner and at 
lower p u b l i c  expense.

S e cti on 1 of the b i l l  amends AS 09.55.270 by requiring the 
c o n d e m n i n g  authority, before the taking of real property 
by a "declaration o f  taking," to pre pare v. decisional d o c­
ument summarizing the decision. Section 4 amends 
AS 09.55.430 by r e q u i r i n g  that the d ecisi onal document be -.~r
part of the d e c l a r a t i o n  of taking. These two amendments 
c odify and implement the holding in Ship Creek Hydraulic 
S y n d icate v. S t a t e , 685 P . 2d 715 (Alaska 1984).

S e ction 2 amends AS 09.55.300(a) by clearly specifying the
p o w e r  of the superior court w h e n  considering the r e q u i r e­
ment  that a taking be made  in a m a n n e r  compatible with the 
g r e a t e s t  p ubli c goo d and least privat e injury. The court 
is to m a k e  its analysis b a s e d  upon a review of the d e c i­
sional d o c u m e n t  required by sec. 1 and on appropriate e v i­
dence as set out in sec. 7 of the bill.

Section 3 amends AS 09.55.410 by clearly stating th*3 p r o p­
osit i o n  that, if any m o n e y  on d e posit  is withdrawn by a 
p a r t y  in interest, the w i t h d r a w a l  op erates as a w a iver of 
all issues, except the amount of just compensation. This 
a m e n d m e n t  codifies existi ng practice. We believe that it 
is reaso n a b l e  because it requires the p r o pert y owner early
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on to make a choice b e t w e e n  a t t e m p t i n g  to stop the project 
or only litigating the issue of compensation.

Section 5 amends AS 09.55.440(a) by r a i sing the statutory 
interest allowed u n d e r  the d e c l a r a t i o n - o f - t a k i n g  proc edure 
to the lawful i n t erest rate. Under AS 45.45.010, that 
interest rate is c u r r e n t l y  10.5 percent. Under the e x i s t­
ing language of AS 09.55.440(a), a p r o p e r t y  owner is e n t i­
tled to interest at the rate of six perceiij on the amount 
finally awarded that is in excess o f  the initial deposit.
This inter est rate was found u n c o n s t i t u t i o n a l  in City of 
Valdez v. 18.99 A c r e s , 686 P. 2d 682 (Alaska 1984), where 
the court held that con dem n i n g  author i t i e s  are required to 
pay lawful interest.

S e c tion 6 p r o vi des a n umb er of amendments to 
AS 09.55.450(a) that w i l l  streamlin e the proce dure in the 
s u p e rior court. First, the court is r e q u i r e d  to schedule 
a h e a r i n g  for the r e v i e w  of the takin g w i thin 30 days 
after the filing o f  any ob ject i o n s  to the d e c l a r a t i o n  of 
taking or as soon a fter that as possible. This p a r t i c u l a r  
amendment does net create a p r i o r i t y  over o ther m a t ters on 
the court's calendar, but does place a r equi rement upon 
the superior court to deal e x p e d i t i o u s l y  w i t h  hearings  on 
objections to the a u t h or ity and n e c e s s i t y  for the taking.
When c o m bine d w i t h  the changed nature o f  that hearing u n­
der the amend ments c o n t ai ned in sec. 7, the sch eduling of 
a h e a r i n g  on any o b j e c t i o n s  to the declar a t i o n  of taking 
should be gre atly expedited.

Section 6 also con tair" a me ndments that clearly state that
if a defen d a n t  does not m a k e  his object i o n s  in a timely ___
fashion, he has w a i v e d  his objections  and defenses to the 
taking. This a m e n d m e n t  parallels the e x i sting law found 
in Civil Rule 72(e)(4). We believ e that the amend m e n t  is 
n e c e s s a r y  to avoid situations such as those that arose in 
Stewart v. State, Op. No. 2895 (Alaska, De cember 28,
1984) .

In that case, the state filed its d e c l a r a t i o n  of taking, 
and the p r o perty owners filed no o b j e c t i o n  to the taking.
The project went out to bid and the c o n tract  was awarded.
Six months after the a c t i o n  was filed and two months after 
the award  of the contract, the p r o p e r t y  owners e n t e r e d  an 
o b j e c t i o n  to the taking and the superior court a l lowed the 
objections. Rather than litigate the p r o p riety  of the 
taking, the state d i s m i s s e d  its d e c l a r a t i o n  of taking and 
redesi g n e d  its project. This resulted in higher c o n s t r u c­
tion costs. Section 6's amendment, a bsen t e x t r a o r d i n a r y  
circu m s t a n c e s  that the superi or court m a y  in the interest



of justice address, is not preju d i c i a l  to a defendant's 
rights; it places him  in no worse p o s i t i o n  than any other 
civil litigant; i.e., objectio ns or defenses that are not 
m a d e  are waived.

Section 7 contains amendments that are a departure from 
the exist ing law and practice. E x i s t i n g  AS 09.55.460 r e­
quires an analysis by the superio r court to determine 
w h e t h e r  the taking was a c comp lished in a m a n n e r  compatible 
w i t h  the greatest public good and least private injury. 
If the court finds that the takin g was not made in that 
manner, the state is divested of the title it has acquired 
w i t h  its d e claration of taking. The d iff iculty w i t h  the 
current statute is that no p r o c e d u r a l  standards are given 
for the analysis, and no burden of p r o o f  is a ssigned to 
the parties. The result, in practice, of this lack of 
cl arity in the statute has been g e n e r a l l y  to assign to the 
d e f e ndant  the burden of proof that the taking was not made 
in a m a n n e r  compatible w i t h  the grea test public good .and 
least privat e injury, and a "mini-trial" was ne cessary for 
the taking of the parties' evidence.

Court calendars are quite crowded and, when coupled wi th 
the "mini-trial" practice, the effect has been to delay 
the hearing until a significant b l o c k  of the court's c a l­
endar can be set aside. One recent Supreme Court case, 
Ship Creek Hydraulic Syndicate v. S t a t e , cited above, p r o­
duced a hearing in the trial court w h i c h  lasted nearly 
five days, during w hich expert testimon y was p r e s ent ed by 
bo t h  sides. While the trial court did ultim ately confirm 
the taking, time that could have been devot ed to the p r o j­
ect was lost. It should also be noted that the r e q u i r e­
ment  for a decisional document, w h i c h  is set out in sec. 
1, is a product of this case.

The language proposed in AS 09.55.460(c) assigns the b u r­
den to the de fendant to prove by clear and convincing e v i­
dence that the d e c ision to condemn was arbitrary, c a p r i­
cious, or an abuse of discretion. We believe that this 
language is a c o dif ication of the holdings in State v.
0.644 A c r e s , 613 P . 2d 829 (Alaska 1980) and State v. 2.072 
A c r e s , 652 P . 2d 465 (Alaska 1982), and only represents a 
departure from existi ng statutory language in that the 
ap propriate  r e view standards are clearly and succinctly 
stated.

The language proposed in AS 09.55.450(d) is a departure 
from existing practice, but, when c o m bined with the a m e n d­
ments regarding d ecision al documents, should streamline 
the procedure in the superior court w i t h o u t  prejudicing



the p r o p e r t y  owners' rights. U n d e r  this language, the 
superior court will c o n s i d e r  the d e c i s i o n a l  document, any 
suppor t i n g  reports, studies, or statements relied upon in 
r e a c h i n g  the decis ion to condemn, and any affidavits the 
pa rties m i g h t  submit, as w e l l  as d e p o s i t i o n s  taken by the 
parties. There is no p r o v i s i o n  for the t a ki ng of evidence 
by the court except in situations in w h i c h  the court a l­
lows the p r e s e n t a t i o n  of additi o n a l  evidence. This p r o­
posed language provides for a r e v i e w  p r o cess by the supe­
rior court w h i c h  is anal ogous to the f unction it serves 
w h e n  r e v i e w i n g  d e c i si ons of the d i s t r i c t  court and a d m i n­
istrative agencies u n d e r  AS 22.15.240 and Ap pellate Rule 
609.

U nder the cited statute and rule, the superior court r e­
views cases inv olving sign if i c a n t  liberty and property 
interests that have been a d j u d i c a t e d  by the district court 
and a v a r i e t y  of a d m i n i s t r a t i v e  agencies. These appeals 
are all upon the record w i t h o u t  the taking o f  additional 
evidence, except as p r o v i d e d  b y  statute and rule in e x­
tra o r d i n a r y  circumstances.

There are significant d i f f e r e n c e s  b e t w e e n  the record in an 
appeal from the d i s t r i c t  court or an adm inistrative  agency 
and the decisional  d o c u m e n t  e n v i s i o n e d  in sec. 1 of this 
bill. The most impor tant is that the a g g r ieved party will 
have p r e s e n t e d  his case b ef ore the m a t t e r  is in the s u p e­
rior court. We b e lieve that a l l owing  the parties to s u b­
mit a ffidav its and d e p o s i t i o n s  in resp o n s e  to, or to s u p­
port objectio ns to, the taking is a rea. ^nable substitute. 
We reach this c o n c l u s i o n  because of the extensive nature 
of the backg r o u n d  a nalysis that is p e r f o r m e d  in the course 
of d e v e l o p i n g  a p u blic w o r k s  project. Typically, location 
and d esign studies and, in m a n y  instances, environmental 
impact studies are prepared. An addi ti o n a l  component of 
the p l a n n i n g  and d esign of a p ub lic works project is a 
public  h e ari ng proc ess d uring w h i c h  comments are solicited 
from the public. Furthermore, AS 35.30.010 requires a p­
prov a l  by local p l a n n i n g  and zoning commissions. An 
a n a l ogous approval is required und er AS 09.55.275 for any 
r e p l a t t i n g  w h i c h  is n e c e ssary to a c c o m m o d a t e  the project. 
By the time an e m inent do main action is filed, the project 
is a w e l l - k n o w n  entity and well defined, and has been the 
subject of local p o l i tic al decisio ns and adj udication p r o­
cedures u nder AS 35.30.010 and AS 09.55.275.

With this ex tensive admini s t r a t i v e  background, we believe 
that au gmen t i n g  the evidence before the court with d e p o­
sitions and affid avits provides the s u p erior court an a d e­
quate basis to r e v i e w  the a p p r o p r i a t e n e s s  of the taking.
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Under the amendments in this bill, the superio r court has 
the discretion to a llow the p r e s e n t a t i o n  of additional 
evidence as it does in its appellate jurisdiction.

I urge your favorable action on this measure, so that our 
eminent  domain code accurat ely reflects the law, and so 
that the public's business is h a n d l e d  in an expeditious 
and fair m anner for all concerned.

Sincerely,

/&*&■\
Bill Sheffield
Governo r
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A N A L Y S IS  OF F IS C A L  NOTE

"An Act relating to the power of eminent domain; and p r o v id ing 
for an effective date"

This bill recognizes recent deve lopment in the law and contains 
provisions that should streamline eminent domain procedures  
without prejudicing p r o per ty owner's rights.

First, vjhis would require the court to schedule a h e a r i n g  for the 
review of the taking within 30 days after the filing of any 
objections to the d e cl aration of taking or as soon after that as 
possible. This p articula r amendment does not create a p r i ority 
over other matters on the court's calendar, but does place a 
requirement upon the Superior Court to deal e x p e d i t i o u s l y  with 
hearings on objections to the authority  and n e c e s s i t y  for the 
t a k i n g .

This bill would amend AS 09-55-410 by clearly stating that, if 
any m o n e y  on deposit is w ithd r a w n  by a party in interest, the 
withdrawal operates as a waiver of all issues except the amount 
of just compensation. This would require the p r o p e r t y  owner 
early on to make a choice between attemp ting to stop the project 
or only litigating the issue of compensation. This bill would 
also raise the statutory interest allowed under the de cla r a t i o n  
of taking procedure to the lawful interest rate.

Ihis bill would c l e a r l y  state that if a defendant does not make 
his objections in a timely manner, he has waived his objec t i o n  
and defense to the taking.

It is concluded that legislation that leaves a property owner's 
substantive rights intact, but that changes the procedural a s­
pects of the litigation to a more effective and timely m a n n e r  so 
that capital projects are not delayed is in the best interest of 
the public.

Although a dollar amount cannot be identified, this bill should 
provide a savings to the State, since it will all eviate problems 
that have developed in regard to eminent domain procedure w h i c h  
have the potential to seriously delay b a d l y  needed public wo rk 
proj e c t .



§ 45.45.010 A laska Statutes Supplement § 45.45.010

Chapter 45. Trade Practices.
A rtic le

1. Interest (S 45.45.010)
2. Collection o f Advance In te re st!!) 45.45.080)
5. R egulation  o f M otor V ehicle Repairs (!) 45.45.240)
6. M o to r Vehicle W arran ties IS!) 45.45.300 —  45.45.300)

Article 1 . Interest.
Section
10. Legal rate o f interest

S e c .  45-45.010. L e g a l  r a t e  of i n t e r e s t ,  (a )  T h e  r a t e  o f  in t e r e s t  in  
th e  s t a t e  is  10.5 p e rc e n t  a  y e a r  a n d  no  m o re  o n  m on e y  a f t e r  i t  is  d u e  
e x c e p t a s  p ro v id e d  in  (b ) o f  t h is  s e c t io n .

(b ) N o  in t e r e s t  m a y  be  c h a rg e d  b y  e x p re s s  a g re e m e n t  o f  th e  p a r t ie s  
in  a  c o n t r a c t  o r  lo a n  c o m m itm e n t  w h ic h  is  m o re  th a n  f iv e  p e rc e n ta g e  
p o in t s  a b o v e  th e  a n n u a l r a t e  c h a rg e d  m e m b e r  b a n k s  f o r  a d v a n c e s  b y  
th e  1 2 t h  F e d e r a l R e s e r v e  D i s t r i c t  o n  th e  d a y  o n  w h ic h  th e  c o n t ra c t  o r  
lo a n  c o m m itm e n t  is  m a d e . A  c o n t r a c t  o r  lo a n  c o m m itm e n t  in  w h ic h  th e  
p r in c ip a l a m o u n t  e x c ee d s  $25,000 is  e x e m p t  f r o m  th e  l im i t a t i o n  o f  th is  
s u b s e c t io n .

(c ) [Repealed, 8 3  ch 84 SLA 1973.1
(d ) [Repealed, 8 2  ch 94 SLA 1981.]
(e )  [Repealed, 8 4 ch 146 SLA 1974.1
( 0  N o  b a n k , c re d i t  u n io n , s a v in g s  a n d  lo a n  in s t i t u t io n , p e n s io n  fu n d , 

in s u ra n c e  c om p a n y  o r  m o r tg a g e  c om p a n y  m a y  r e q u i r e  o r  a ccep t a n y  
p e rc e n t  o f  o w n e rs h ip  o r  p r o f i t s  a b o v e  its  in t e r e s t  r a t e . T h i s  s u b se c t io n  
d oes  n o t  a p p ly  to  a  lo a n  i f  th e  p r in c ip a l a m o u n t  o f  th e  lo a n  is  $ 1 ,0 0 0 ,0 0 0  
o r  m o re  a n d  th e  t e rm  o f  th e  lo a n  is  f iv e  y e a r s  o r  m o re .

(g ) L o a n  c o n t ra c ts  a n d  c o m m itm e n ts  c o v e r in g  on e - to  fo u r - fa m i ly  
d w e ll in g s  m a y  be p r e p a id  w i th o u t  p e n a lt y ,  e x c ep t fe d e r a l ly  in s u re d  
lo a n s  t h a t  r e q u i r e  a  p r e p a y m e n t  p e n a lt y .

(h )  I f  th e  l im i t a t i o n s  o n  in t e r e s t  r a t e s  p ro v id e d  fo r  in  th is  s e c t io n  a r e  
in c o n s is te n t  w ith  th e  p ro v is io n s  o f  a n y  o th e r  s t a tu te  c o v e r in g  m a x i ­
m u m  in t e r e s t , s e rv ic e  c h a rg e s  o r  d is c o u n t  r a t e s  th e n  th e  p r o v is io n s  o f  
th e  o th e r  s t a t u t e  p r e v a i l .  (§ 2 5 -1 -1  A C L A  1 9 4 9 ; am  § 2 0  ch 1 4 3  S L A  
1 9 6 8 ; a m  §  2  ch  6 9  S L A  1 9 6 9 ; a m  § §  1, 2  ch 9 4  S L A  1 9 6 9 ; am  S S  1, 2 
ch  2 3 9  S L A  1 9 7 0 ; a m  S8 1 —  3  ch 8 4  S L A  1 9 7 3 ; am  88 1 —  4  ch 1 4 6  
S L A  1 9 7 4 ; a m  § 1 ch 1 1 0  S L A  1 9 7 6 ; a m  8 1 ch  1 5 9  S L A  1 9 7 6 ; a m  8 2  
ch  1 0 7  S L A  1 9 8 0 ; am  88  1 , 2  ch  9 4  S L A  1 9 8 1 ; a m  8 1 ch 5 6  S L A  1 9 8 2 )

C ro ss re fe re n c e s. — A s to alternate 
technology and power resource loans, see 
A S  45.88.030(e).

E ffe c t  o f  a m e n d m e n ts . —  T h e  1981 
am endm ent, in subsection (l>), deleted 

"dated after J u n e  4. 1970" fo llow ing 
"contract or loan c o m m itm en t” and substi­

tuted "on the day on" for " th a t prevuiled on 
the 25th day o f the m onth preceding the 

commencement o f the calendar quarter 
during " preceding "which the contract" in  

the firs t sentence and substituted 
"$25,000" for "$100,000" preceding "is 
exem pt” in  the second sentence. The
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State v. A la sk a  Land T it le  A ss’n, Sup. Ct.
Op. No. 2681 (F ilo  Nos. 5407, 5408),
P. 2d (1983).

48 U.S.C. S 321d does not apply to p a t­
ents issued under the S m a ll Trac t A c t o f 
1938, 43 U.S.C. §S 682a-682(e) (now 
repealed). S tate v. A la sk a  Land T it le  
A ss’n, Sup. C t. Op. No. 2681 (F ile  Nos.
5 4 07,5408 ), P.2d (1983).

Th e R ip h t-o f-W a y A ct o f 1966 does not

Sec. 09.55.270. Prerequisites. Before property can be taken, it 
shall appear that

(1) the use to which it is to be applied is a use authorized by law;
(2) the taking is necessary to the use;
(3) if already appropriated to a public use, the public use to which it 

is to be applied is a more necessary public use. (8 13.04 ch 101 SLA 
1962)

C ro ss re fe re n c e s . —  F o r contents o f 
com plaint, see C iv. R. 72(c).

N O T E S  T O  D E C IS IO N S

ap ply to rights-of-w ay created by a public 
land order issued pursuant to an executive 
order under which the President o f the 
U nited  States delegated h is statuto ry 
a u th o rity  to the Secretary o f the In te rio r 
a u th o riz in g  w ithd raw al o f public lands in  
A lask a for specified public purposes. State 
v. A la sk a  Land T it le  Ass’n, Sup. C t. Op. 
N o. 2681 (F ile  Nos. 5407, 5408), P.2d 

(1983).

E d ito r ’s n o te . —  A ll notes from  
M o nta na decisions appearing under th is  
section are constructions o f the M o n ta n a  
statute from  w hich th is  section derives.

J u d ic ia l r e v ie w  o f  n e c e s s ity . —  
A lask a is am ong the m in o rity  o f ju r is d ic ­
tions which s ta tu to rily  calls for ju d ic ia l 
in q u iry  in to  the question o f necessity in  
e m in e n t dom ain  proceedings. Arco 
P ip eline  Co. v. 3.60 Acres, M o re  or Less, 
Sup. Ct. Op. No. 1177 (F ile  No. 2419), 539 
P.2d 64 (1975).

S u c h  r e v ie w  is  in a p p r o p r ia te  to p r o ­
c e ed in g s u n d e r  d e c la r a t io n  o f  ta k in g . 
—  T h e  concept o f ju d ic ia l review  embodied 
in  A la sk a ’s general e m in e n t dom ain  s ta t­
utes is inconsistent w ith , and 
inappropriate to, proceedings under a 
declaration o f ta k in g . Arco P ip e lin e  Co. v.
3.60 Acres, M o re or Less, Sup. C t. Op. N o. 
1177 (F ile  N o. 2419), 539 P.2d 64 (1975).

T h e  question o f necessity u nder a decla­
ration o f ta k in g  is not one for in it ia l ju d i­
cial consideration as in  the case o f other 
condem nation proceedings. A rco P ip e lin e  
Co. v. 3.60 Acres, M o re or Less, Sup. Ct. 
Op. No. 1177 (F ile  N o. 2419), 539 P.2d 64 
(1975).

F or d istinction  between proceedings in  
condem nation under a declaration o f 
ta k in g  and those under a com pla int 
seeking condem nation and an  order for 
possession, see Arco P ip eline  Co. v. 3.60

Acres, M ore or Less, Sup. Ct. Op. No. 1177 
(F ile  No. 2419), 539 P.2d 64 (1975).

P le a d in g  m u s t p la in ly  s h o w  a u th o r ­
i t y  a n d  n e c e s sity  fo r  ta k in g . —  The 
r ig h t o f em inen t dom ain  can o nly  be exer­
cised in  b e h a lf o f a public use authorized 
by law , and in  the ta k in g  of property neces­

sary to such public use the com pla int or 
p e titio n  in  such proceedings m u st show 
p la in ly  and a ffirm a tive ly  the existence o f 
the sta tuto ry a u th o rity  for the public use, 
and the necessity o f the property for such 
use. M iocene D itch Co. v. Lyng, 138 F. 544 
(9 th  C ir. 1905).

A n  inference is not sufficient in  em inen t 
d om ain  proceedings. There m u f.  be a 
clear, positive statem ent th at the property 
sought to be condemned is necessary for a 
public use authorized by law , and sup­
ported by a statem ent o f facts from  which 
the court can f e th a t the property is 
intended to be used for th a t purpose. 
M iocene D itc h  Co. v. Lvng, 138 F. 544 (9th 
C ir. 1905).

T h e  com plaint should allege both that 
the use to which the properly is to be 
applied is a use authorized by law  and th at 
the ta k in g  is necessary to such use. C ity  of 
H ele na v. H arvey, 9 P. 903 (M o nt. 1886).

W h ic h  m u s t be fo u n d  b y  c o u rt b e fo re  
c o n d e m n a tio n . —  T h is  section has been 
construed as requiring the court to find  the 
use is authorized by law  and the ta k in g  is
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necessary "before condem nation.” Bridges 
v. A laska Hous. A u th ., Sup. Ct. Op. No. 1 
(F ile  No. 16), 349 P.2d 149 (1960).

N e c e s s ity  o f  f in d in g s .  —  I t  is upon 
findings made in  accordance w ith  th is  sec­
tio n  th at there is established a basis for 
fu rthe r proceedings. The findings consti­
tu te  the decision o f the court upon the v ita l 
question o f w hether or not the property 
sought to be taken can be condemned at 
a ll. V an D y k e  v. M id n ig h t  S un  M in in g  &  
D itc h  Co., 177 F . 85 (9th  C ir. 1910).

Q u e s tio n s  to  b e  c o n s id e re d  b y  c o u rt,
—  O rd in a r ily  the o n ly  questions to be con­
sidered by the courts in  condem nation pro­
ceedings are: F irst, w heth er the petitioner 
has the power to exercise the r ig h t o f e m i­
n ent dom ain; second, w hether the property 
its e lf is o f a nature subject to condemna­
tio n; th ird, w hether the property is being 
taken  for a public or a p rivate use; and 
fourth, w hether the power is being used for 
ta k in g  an excessive am o un t o f property. 
To w n  o f Seward v. M argules, 9 A lask a 354 
(1938).

T a k in g  f o r  use a u th o r iz e d  b y  la w  is 
n o t  c o n c lu s iv e  t h a t  ta k in g  is n eces­
s a ry . —  B y pro vid ing  th a t the r ig h t to 
take property for public use is founded 
upon a use authorized by law  and th a t the 
use for such purpose is necessary, the law 
its e lf recognizes the fact th a t a mere 
ta k in g  for a use authorized by law  is not 
conclusive th a t the ta k in g  is necessary for 
such use. C ity  o f H ele na v. H arvey, 9 P. 
903 (M ont. 1886).

T h e  r u le  o f  n e c e s s ity  m u s t be 
d e te r m in a tiv e  o f  th e  r ig h t  to ta k e  in  
e a c h  in s ta n c e . N orth ern  Pac. Ry. v. 
McAdow , 121 P. 473 (M o nt. 1912).

B u t  a b s o lu te  n e c e s s ity  is n o t 
re q u ire d . —  A n  absolute necessity is not 
a prerequisite to the exercise o f the law  of 
em inen t dom ain. B u tte  A . &  Pac. Ry. v. 
M o nta na U. Ry., 41 P. 232 (M o nt. 1895).

A lth o u g h  the condemnor m ay have the 
burden of m a k in g  a p rim a facie show ing o f 
necessity, the language o f th is  section 
ought to be construed to require no more 
than that the p a rticular ta k in g  be shown 
to be "reasonably requisite and proper for 
the accom plishm ent o f the purpose for 
w hich it  is sought." C ity  o f F a irb a n ks v. 
M etro  Co., Sup. Ct. Op. No. 1192 (F ile  No. 
25041, 540 P.2d 1056 (1975).

Q u e s tio n  o f  n e c e s s ity  is o n e  o f  fact.
—  In  an action to condemn private prop­
erty  for a public use, the question o f 
necessity is one o f fact, to be determ ined as 
other questions o f fact, in  vie w  o f a ll the 
evidence in  the case. S tate ex rel. 
L ivingston v. D istrict Court, 300 P. 916 
i.Mont. 1931).

A n d  in v o lv e s  b o th  p u b lic  n nd  
p r iv a te  c o n s id e ra tio n s . —  The question 
o f necessity in  a given case involves a con­
sideration o f facts w hich relate to the pub­
lic  and also to the private citizen whose 
property m ay be injured. State ex rel. 
L iv in g s to n  v. D is tric t Court, 300 P. 916 
(M o n t. 1931).

P a r t ic u la r  q u e s tio n s  le f t  to  d is c re ­
t io n  o f  c o n d e m n in g  a u th o r ity .  —  In  
general condem nation proceedings under 
th is  article, once the condemnor has 
presented suffic ient evidence to support a 
fin d in g  th a t a p articular ta k in g  is "reason­
a b ly  requisite" for the effectuation o f the 
authorized public purpose for w hich it  is 
sought, p articular questions as to the 
route, location or am o un t o f property to be 
taken are to be le ft to the sound discretion 
o f the condem ning a u th o rity  absent a 
show ing by clear and convincing evidence 
th a t such determ inations are the product 
o f fraud, caprice or arbitrariness. C ity  of 
F a irb an ks v. M etro  Co., Sup. Ct. Op. No. 
1192 (F ile  No. 2504), 540 P.2d 1056 (1975).

E v id e n c e  s h o u ld  s h o w  th a t  th e  la n d  
is r e a s o n a b ly  r e q u ire d  for the purpose of 
effecting the object o f its condemnation. 
S tate ex rel. L ivin gston  v. D is tric t Court, 
300 P. 916 (M ont. 1931).

B u r d e n  o f  p ro o f. —  One seeking to 
show th a t a pa rticular ta k in g  is excessive 
or a rb itra ry  has a heavy burden o f proof in 
the atte m p t to persuade the court to sub­
s titu te  its  ju d g m e n t for th a t o f the 
condemnor. C ity  o f Fairban ks v. M etro  
Co., Sup. C t. Op. No. 1192 (F ile  No. 2504), 
540 P.2d 1056 (1975).

P r o o f  o f  u n n e c e s s a ry  in ju r y .  — W hen 
an atte m p t is made to show th a t the loca­
tion  proposed is unnecessarily in jurious, 
the proof should be clear and convincing; 
otherwise no location could ever be made. 
S tate ex rel. L ivin g ston  v. D is tric t Court, 
300 P. 916 (M ont. 1931).

R e la t iv e  p r iv a te  in ju r y .  —  T h a t cer­
ta in  property owners suffer re la tive ly  
greater in ju ry  than others, or are less 
directly benefited by the project, does not 
establish th a t the ta k in g  o f th e ir  property 
is unnecessarily in ju riou s or unw arranted. 
C ity  o f Fairban ks v. M etro Co., Sup. Ct. 
Op. No. 1192 (F ile  No. 2504), 540 P.2d 
1056 (1975).

W h ile  it  is true th a t the in a b ility  o f a 
p a rticular condemnee to obtain im m ediate 
beneficial use from the project m ay be con­
sidered as a factor in  w eighing the project's 
im pact in term s o f the degree o f private 
in ju ry  involved in  a proposed route or loca­
tion, the interest in  m in im iz in g  private
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in ju ry  is not absolute and m ust alw ays be 
weighed in  re la tion  to the goals and 
efficacy o f the project in  its  e n tire ty  a t the 
tim e  such d e term ina tio ns are made. C ity  
o f F a irb an ks v. M e tro  Co.. Sup. C t. Op. No. 
1192 (F ile  No. 2504). 540 P.2d 1056 (1975).

C ity  c le a r ly  m e t its  in it ia l  b u rd e n  o f 
dem onstrating th a t its ta k in g  certain par­
cels o f land for purposes o f the construction 
o f a sewer lin e  was reasonably necessary 
under the circumstances. C ity  o f 
F a irb an ks v. M e tro  Co.. Sup. C t. Op. No. 
1192 (F ile  No. 2504), 540 P.2d 1056 (1975).

C o m p la in t  h e ld  s u ff ic ie n t.  —  W here a 
com plaint used the words "im p e ra tiv e ly  
required” fo ra  public use and alleged facts 
supporting the same, th is  was su ffic ient to 
show necessity under th is  section. Tow n o f

Seward v. M a rm iles, 9 A laska 354 (1938).

A p p e a l fro m  in te r lo c u to r y  o rd e r  
f in d in g  u se a u th o r iz e d  a n d  ta lc in g  n ec- 
e s sn ry. —  See V a n  D yke v. M id n ig h t Sun 
M in in g  &  D itch Co., 177 F. 85 (9th Cir. 
1910); N orth ern  M in in g  &  T ra d in g  Co. v. 
A la sk a  Gold Recovery Co., 20 F.2d 5 (9th 
C ir. 1927).

C o n v e n ie n c e  a n d  e n h a n c e d  p r o fits  
a re  in s u ff ic ie n t  to  p e rm it a p p r o p r ia ­
tio n . —  T h a t the appropriation o f a partic­
u la r  piece o f property would promote 
convenience o f operation and enhance the 
profits o f the business o f a railroad 
com pany is n ot alone a sufficient reason 
for p e rm ittin g  it. N orthern Pac. R y. v. 
M cAdow , 121 P. 473 (M ont. 1912).

C o lla te ra l re fe re n c e s . —  Su'Ticiency o f lim in a r y  to ta k in g  in  em inen t dom ain, 21 
condemnor’s nego tiatio ns required as pre- A L R 4 th  765.

Sec. 09.55.275. R eplat approval. No agency of the state or munic­
ipality may acquire property located within a municipality exercising 
the powers conferred by AS 29.33.150 — 29.33.245 which results in a 
boundary change unless the agency or municipality first obtains from 
the municipal platting authority preliminary approval of a replat 
showing clearly the location of the proposed public streets, easements, 
rights-of-way, and other taking of private property. Final approval of 
replat shall be similarly obtained. However, if a state agency clearly 
demonstrates an overriding state interest, a waiver to the approval 
requirements of this section may be granted by the governor. The 
platting authority shall treat applications for replat made by state or 
local governmental agencies in the same manner as replat petitions 
originated by private landowners. (§ 2 ch 96 SLA 1975) _ .

Sec. 09.55.280. Entry  upon land. In all cases where land is 
required for public use, the state, the public entity, or persons having 
the authority to condemn, or its agents in charge of the use may enter 
upon the land and make examination, surveys, and maps and locate 
the boundaries; but it shall be located in the manner which will be most 
compatible with the greatest public good and the least private injury, 
and subject to the provisions of AS 09.55.300. The entry shall consti­
tute no cause of action in favor of the owners of the land except for 
injuries resulting from negligence, wantonness, or malice. (§ 13.05 ch 
101 SLA 1962)
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and the deposit o f the estimated compensa- o w n e r  c o n te sts  v a lid i t y  o f  ta k in g , see
tion. R ussian O rthodox Greek C atholic  Arco P ip eline  Co. v. 3.60 Acres. M o re  or
Church o f N . A m . v. A L s k a  State Hous. Less.Sup. Ct. Op. No. 1177 (F ile N o . 2 4 19>.
A u th .. Sup. Ct. Op. No. 809 (F ile  No. 539 P.2d 64 (1975).
1600), 498 P.2d 737 (1972). F o r  d is t in c tio n  b e tw e e n  p ro c e e d in g s

I t  is  th e  o b je c tio n  w h ic h  c a lls  fo r  th e  in  c o n d e m n a tio n  u n d e r  d e c la r a tio n  o f
h e a rin g . A  m otion for hearing w ith  sup- ta k in g  a n d  th o se  u n d e r  c o m p la in t
porting affid a vits  is not required. State, s e e k in g  c o n d e m n a tio n  a n d  o rd e r  fo r
Dep't o f Transp. &  Pub. F a c ilitie s  v. 0.644 p o ss e ss io n , see Arco P ip e lin e  Co. v. 3.60
Acres. Sup. Ct. Op. No. 2118 (F ile  N o. Acres, M ore or Less. Sup. Ct. Op. No. 1177 
4861). 613 P.2d 829 (1980). (F ile  No. 2419), 539 P.2d 64 (19751.

A s  to s h o w in g s  n e c e ssa ry w h e re

C o lla te r a l re fe re n c e s. —  Condemnor's C h arg in g  landow ner w ith  rent or use 
acquisition of, or r ig h t to, m inerals under va lu e  o f land where he rem ains in  pos- 
land taken in  e m in e n t dom ain, 36 A L R 2 d  session after condem nation. 20 A L R 3 d  
1424. 1164.

Sec. 09.55.460. Effect of appeal, (a) No appeal or a bond or 
undertaking given operates to prevent or delay the vesting of title to 
real property or the right to possession of it.

(b) The plaintiff may not be divested of a title or possession acquired 
except where the court finds that the property was not taken by 
necessity for a public use or purpose in a manner compatible with the 
greatest public good and the least private injury. In the event of that 
finding, the court shall enter the judgment necessary to (1) compensate 
the persons entitled to it for the period during which the property was 
in the possession of the plaintiff, (2) recover for the plaintiff any award 
paid to any person, and (3) order the plaintiff to restore the property to 
the condition in which it existed at the time of the filing of the decla­
ration of taking unless such restoration is impossible, in which case the 
court shall award damages to the proper persons as compensation for 
any diminution in the value of the property caused by the plaintiffs 
wrongful possession. (§ 13.23 ch 101 SLA 1962; am § 3 ch 149 SLA 
1976)

L e g is la t iv e  h is to r y  re p o rts . —  F or 
report on ch. 149. S L A  1976 (H C S SB  546), 
see 1976 House J ou rnal, p. 945.

N O T E S  T O  D E C IS IO N S

P r e s u m p tio n  th a t  ta k in g  is  re a s o n ­
a b ly  re q u is ite  to  r e a liz a t io n  o f  p u b lic  
use. —  Once an authorized public use for 
the ta k in g  is established by the 
condemnor, and statutory and procedural 
requirem ents are otherw ise satisfied, th a t 
the p a rticular ta k in g  is reasonably 
requisite to the realization  o f th a t use 
sh all be presumed. Arco P ipeline Co. v.
3.60 Acres, M ore or Less. Sup. C t. Op. No.

1177 (F ile  No. 2419), 539 P.2d 64 (1975).
T h e  q u e s tio n  o f  n e c e s sity  u n d e r  a 

d e c la r a t io n  o f  ta k in g  is n o t o n e  fo r  in i ­
t ia l ju d ic ia l  c o n s id e ra tio n  as in  the case 
o f o ther condem nation proceedings. Arco 
P ip e lin e  Co. v. 3.60 Acres. M ore or Less. 
Sup. C t. Op. No. 1177 (F ile  No. 2419), 539 
P.2d 64 (1975).

T h e  concept o f ju d ic ia l review  embodied 
in  A laska's general em inent dom ain sta t-
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utes is inconsistent w ith , and 
inappropriate to, proceedings under a 
declaration o f tak in g . Arco P ipeline  Co. v.
3.60 Acres, M ore or Less, Sup. Ct. Op. No. 
1177 (F ile  No. 2419), 539 P.2d 64 (1975).

A b s e n t c le a r s h o w in g  o f  fr a u d , etc.
—  In  proceedings in  e m in e n t dom ain by 
w ay o f n declaration o f ta k in g  under A S  
09.55.420 —  09.55.450, the court is 
w ith o u t a u th o rity , e ith e r by v irtu e  o f the 
express m andate o f subsection (b) o f th is 
section or by im p lic a tio n  from  the legisla­
tive  h isto ry and policy evidenced in  A S  
09.55.440, to review  the question o f the 
necessity o f a pa rticu lar ta k in g  absent a 
clear show ing o f fraud, bad fa ith , 
arbitrariness or an abuse o f discretion in  
exercise o f the power o f condem nation by 
the condemning a u th o rity . Arco P ip e lin e  
Co. v. 3.60 Acres. M ore or Less, Sup. Ct. 
Op. No. 1177 (F ile  No. 2419), 539 P.2d 64 
(1975).

N o tw ith sta n d in g  such provisions as A S  
09.55.270(2), ju d ic ia l in q u iry  in to  such 
necessity or the condemnor’s deter­
m in atio ns w ith  respect thereto is not 
appropriate unless and u n til the 
condemnee has presented clear and 
convincing evidence th a t the condemnor 
has acted in  bad fa ith  o r so capriciously 
and a rb itra rily  as to indicate the absence 
o f any reasonable d e term ining  principle. 
Arco P ipeline  Co. v. 3.60 Acres, M o re or 
Less, Sup. Ct. Op. No. 1177 (F ile  N o. 2419), 
539 P.2d 64 (1975).

O n ly  specific allegations o f fraud, bad 
fa ith  or some gross abuse o f discretion in  
locating the pipeline could raise issues 
sufficient to p e rm it ju d ic ia l review  o f the 
necessity o f the takin g . Arco P ip eline  Co. 
v. 3.60 Acres. M o re  or Less, Sup. C t. Op. 
No. 1177 (F ile  No. 2419), 539 P.2d 64 
(1975).

F a ilu r e  o f  c o n d e m n o r  to  m a k e  
s h o w in g  w a s n o t  a b u s e  o f  d is c re tio n .
—  W here it  is clear th a t the use intended 
is public and s ta tu to rily  authorized, and 
condemnor has presented unrebutted ev i­
dence to the effect th a t the design and con­
struction criteria  for the pipeline are most 
feasibly satisfied by the route across the

property o f the owner, it  cannot be said 
th a t condemnor is under an y du ty to in i­
t ia lly  su b m it evidence th a t it  has con­
sidered such alternate routing; nor can the 
fa ilu re  to m ake such showing under the 
circumstances ju s tify  a fin d in g  o f 
arbitrariness or an abuse o f discretion. 
Arco P ipeline Co. v. 3.60 Acres, M ore or 
Less, Sup. Ct. Op. No. 1177 (F ile  No. 2419), 
539 P.2d 64 (1975).

N o  im p lie d  w a iv e r . —  Subsection (b) o f 
th is  section, which provides in  part, th a t 
w hen the court finds th a t the property was 
not taken by necessity for a public use or 
purpose in  a m an ne r compatible w ith  the 
greatest public good and least private 
in ju ry ; the court sh all enter the ju d g m e n t 
necessary to "recover for the p la in t iff  any 
award paid to any person," m ilita te s  
against a fin d in g  o f im plied w aiver from 
the respondents’ w ithd raw al o f money 
deposited in  the registry o f the court by the 
state in  conjunction w ith  its fi lin g  o f a 
declaration o f ta k in g  against respondents’ 
property. State, Dep't o f Transp. & Pub. 
F a c ilitie s  v. 0.644 Acres, Sup. Ct. Op. No. 
2118 (F ile  No. 4861), 613 P.2d 829 (1980).

In ju r y  s h o u ld  b e  m in im iz e d . —  T h is  
section, which m andates in  subsection (b) 
th a t "private in ju ry ” be considered w ith  
reference to the p articular properties 
involved, contemplates th a t the in ju ry  
suffered by each in d iv id u a l should be m in ­
im ized to the exten t th a t it  is reasonably 
possible to do so w ith o u t im p a irin g  the 
in te g rity  and function o f the project and 
w ith o u t adding unreasonable costs to the 
project. State, D ep’t o f Transp. &  Pub. 
F a c ilitie s  v. 0.644 Acres, Sup. Ct. Op. No. 
2118 (F ile  No. 4861), 613 P.2d 829 (1980).

S ta te ’s fa ilu r e  to  c o n s id e r  se ve ra l 
im p o r ta n t,  re le v a n t  fa c to rs  made it  
im possible to ra tio n a lly  determ ine 
w hether intended ta k in g  was compatible 
w ith  the greatest public good and the least 
private in ju ry, and rendered its  action 
arb itrary, thus ta k in g  o f subject land could 
not be upheld. State. Dep’t  o f Transp. &  
Pub. F acilities  v. 2.072 Acres, M ore or 
Less, Sup. Ct. Op. No. 2575 (F ile  No. 6159), 
652 P.2d 465 (1982).

C o lla te r a l re fe re n c e s. —  Appeal 
re la ting  to am o un t o f condem nation 
award. 50 A L R 2 d  1386.

R evie w a b ility, on appeal from  fin a l 
judgm ent in  e m in e n t dom ain  proceeding.

o f interlocutory order, as affected by fact 
th a t order was separately appealable, 79 

A L R 2 d  1400.
R u n n in g  o f interest on ju d g m e n t where 

both parlies appeal. 11 A L R 4 lh  1099.
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the basic d istin ctio n  arises between a 
question o f fact and a question o f law. 
T a ylo r v. In te rio r Enterprises, Inc., Sup. 
Ct. Op. No. 621 (F ile  No. 1113), 471 P.2d 
405 (1970).

Q u e s tio n s  o f  fa c t m a y  n o t  be 
r e -e x a m in e d  b y  c o u rt. —  W here there is 
a tr ia l by ju ry , questions o f fact m u st be 
decided by the ju r y  and m ay not be 
re-exam ined by the court. T a y lo r  v. 
In te rio r Enterprises, Inc., Sup. Ct. Op. No. 
621 (F ile  No. 1113), 471 P.2d 405 (1970).

C r ite r io n  f o r  d e te r m in in g  s u f- 
f ic e n c y  o f  e v id e n c e  fo r  ju r y .  —  In  
deciding w hether th e  evidence is su ffic ient 
to raise a question o f fact to be presented to 
the ju ry , the court applies a criterion. In  
A la sk a ’s courts the criterion is w hether 
there is room for a difference o f opinion 
among reasonable men as to the factual 
issue in  controversy. I f  there is, the issue is 
subm itted to the ju r y  for its 
determ ination. I f  not, the court decides the 
issue w ith o u t reference to the ju r y . T a y lo r  
v. In te rio r Enterprises, Inc., Sup. C t. Op. 
No. 621 (F ile  N o. 1113), 471 P.2d 405 
(1970).

P o w e r  o f  r e m o v in g  fa c tu a l issues 
fro m  ju r y .  —  T h e  courts have exercised 
the power o f rem oving from  consideration 
by a ju r y  factual issues in  a case w here the 
court decides there is in su ffic ien t evidence

to raise a question o f fact to be presented to 
the ju r y . T a y lo r v. In te rio r  Enterprises, 
Inc., Sup. C t. Op. No. 621 (F ile  No. 1113), 
471 P.2d 405 (1970).

S e c tio n  does n o t  p re c lu d e  r e v ie w  o f 
r u lin g s  o n  m o tio n s  to  se t a s id e  a w a rd s . 
—  N o th in g  in  th is  section precludes 
appellate review  o f the tr ia l judges’ ruling s 
on m otions to set aside awards. F r u it  v. 
Schreiner, Sup. C t. Op. No. 838 (F ile  Nos. 
1526, 1546), 502 P.2d 133 (1972).

A p p lic a b il it y  o f  f a ir  cro ss-se ctio n  
s ta n d a r d  to  c iv i l  j u r y  se le c tio n s. —  See 
M a lv o  v. J.C . Penney Co., Sup. Ct. Op. No. 
901 (F ile  No. 1630), 512 P.2d 575 (1973).

A p p lie d  in  S tate v. K aatz, Sup. C t. Op. 
N o. 1536 (F ile  No. 3080), 572 P.2d 775 
(1977).

Q u o te d  in  K nud sen v. C ity  o f 
A nchorage, Sup. Ct. Op. No. 21 (F ile  No. 
58), 358 P.2d 375 (1960); P atrick  v. 
Sedwick, Sup. C t. Op. No. 206 (F ile  No. 
314), 391 P.2d 453 (1964); Pennington v. 
Snow, Sup. Ct. Op. No. 625 (F ile  No. 1101), 
471 P.2d 370 (1970); M a rtin e z  v. Bullock, 
Sup. Ct. Op. No. 1152 (F ile  No. 2209), 535 

P.2d 1200 (1975); Jeffries v. Glacier State 
T e l. Co., Sup. C t. Op. N o. 1985 (F ile  No. 
4298), 604 P .2d 4 (1979).

C ite d  in  Lee v. State, Sup. Ct. \o . 
749 (F ile  No. 1395), 490 P.2d 1206 (1*71).

Section 17. Im prisonm ent for Debt. There shall be no 
imprisonment for debt. This section does not prohibit civil arrest of 
absconding debtors.

T h e  g is t o f  th e  o ffe n s e  u n d e r  A S
28.35.026 is fa ilu re  to re tu rn  an 
autom obile w ith  a conscious purpose to 
in ju re the ow ner and not mere fa ilu re  to 
pay the re n ta l price. Hence, the

co nstitu tion al p ro hib itio n  against 
im p riso nm en t for debt has not been 

violated. Speidel v. State, Sup. C t. Op. No. 
584 (F ile  No. 1014), 460 P.2d 77 (1969).

Section 18. Em inent Domain. Private property shall not be taken 
or damaged for public use without just compensation.

C ro ss re fe re n c e . —  A s to compensation 
and damages awarded for property taken 
by em inen t dom ain, see A S  09.55.330.

I. G eneral Consideration. 
II. Dam age.

III.  T a k in g .
IV . J u s t Com pensation.

I. G E N E R A L  C O N S ID E R A T IO N .

C o n s tru c tio n . —  T h e  suprem e court v. State. Sup. C t. Op. N o. 1764 (F ile  No.
has lib e ra lly  construed th is  section in  3023). 586 P.2d 1236 (1978).
favor o f the p rivate property owner. Alsop
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C o m p e n s a tio n  fo r  p e rs o n a l 
p ro p e rty . —  R eading A lask a Const., art. 
I, § 18, and A la sk a  Const., art. I, 8 1, in  
paria m ateria, and the generally 
recognized princip le th a t  the constitution  
and leg islative  enactm ents in  
im plem en tatio n  thereof are to be lib e ra lly  
construed, the supreme court found no 
clear leg islative  in te n t to h ave been 
m anifested th a t personal property taken 
or damaged by public use should not be 
ju s tly  compensated. S troh  v. A la sk a  State 
Hous. A u th ., Sup. Ct. Op. No. 496 (F ile  No. 
924), 459 P.2d 480 (1969).

There is no clear leg islative  in te n t 
m anifested th a t personal property taken 
or damaged by public use should not be 
ju s tly  compensated. S troh v. S tate Hous. 
A u th ., S uperior Court, 3rd Jud. D is t., No. 
65-1222, 459 P.2d 484 (1969).

See note u nder catchline "Personal 
property used on lan d not considered in  
d eterm ining compensation’’ under 
analysis lin e  IV ,  "Just Com pensation.”

C h a tte l as r e a l estate. —  T h e  rule  is 
th a t for a chattel to become a fix tu re  and 
be considered as real estate, three 
prerequisites m u st unite : There m u st be 
an annexation to the re a lty  o f som ething 
appurtenant thereto: the chattel m ust 
have a d a p ta b ility  or application as affixed 
to the use for w hich the real estate is 
appropriated; and there m ust be an 
in ten tion  o f the party to m ake the chattel 
a perm anent accession to the freehold. 
Inten tio n, the th ird  o f the three factors 
said to comprise the genera) test for 
d eterm ining w hether an object has become 
a fixtu re, refers to the in te n t o f the parties 
th a t the object being introduced onto the 
realty become a perm anent accession 
thereto. Stroh v. S tate Hous. A u th ., 
Superior Court, 3rd Jud. D ist., No. 
65-1222, 459 F.2d 484 (1969).

C arpeting constituted personalty at the 
tim e o f the ta k in g , and p a rty  was en titled  
to recover the actual m ark et va lue thereof 
a t the tim e o f the tak in g . Stroh v. A lask a 
State Hous. A u th ., Sup. Ct. Op. No. 496 
(F ile  No. 924), 459 P.2d 480 (1969); Stroh 
v. State Hous. A u th ., Superior C o urt, 3rd 
Jud. D ist., No. 65-1222, 159 P.2d 484
(1969).

E x p e c ta t io n  o f  r e n e w a l o f  a lea se is 
not a compensable interest. State, D ep’t o f 
Hwys. v. Salzw cdel, Sup. C t. Op. N o. 1861 
(F ile  No. 39761, 596 P.2d 17 (1979).

P ro c e e d in g s  d is tin g u is h e d  fro m  
o r d in a r y  c iv il a c tio n s . —  T h is  
constitutional guarantee, together w ith

the peculiar in  rem  nonadversary 
pleadings characteristic o f condem nation 
proceedings, d istin g uish  these proceedings 
from o rd ina ry c iv il actions. State v. 45,621 
square feet o f land, Sup. Ct. Op. No. 641 
(F ile  Nc. 1115), 475 P.2d 553 (1970).

A la s k a ’s p ro c e d u ra l ru le s  p e r­
ta in in g  to  c o n d e m n a tio n  a c tio n s  do not 
provide a burden o f pleading w hich could 
be looked to as d e term inative o f the 
com panionate burden o f persuasion. State 
v. 45,621 square feet o f land, Sup. Ct. Op. 
No. 641 (F ile  No. 1115), 475 P.2d 553 
(1970).

P r o c e d u r a l ru le s  in v o lv in g  th e  
c o n c e p t o f  r is k  o f  fa ilu r e  to  p e rs u a d e  
are inapposite in  a condemnation 
proceeding where the sole issue is 
d e term ina tio n  o f ju s t compensation. State 
v. 45,621 square feet o f land, Sup. Ct. Op. 
No. 641 (F ile  No. 1115), 475 P.2d 553 
(1970).

T h e  s e p a ra te  q u e s tio n s  o f  o rd e r  o f  
p r o o f  a n d  o r d e r  o f  f in a l  a rg u m e n ts  o f  
c o u n s e l in  condem nation proceedings 
should be le ft to the discretion o f the tr ia l 
judge. State v. 45,621 square feet o f land, 
Sup. C t. Op. N o. 641 (F ile  No. 1115), 475 
P.2d 553 (1970).

T h e  b u r d e n  o f  p ro d u c tio n  fa c e t o f  
b u r d e n  o f  p ro o f, rather than the risk o f 
non-persuasion aspect, is the more 
m ea nin g fu l concept in  the tr ia l o f a 
condem nation proceeding. State v. 45.621 
square feet o f land, Sup. C t. Op. No. 641 
(F ile  No. 1115), 475 P.2d 553 (1970).

C o m p e te n t e v id e n c e  o f  fa ir  m a rk e t 
va lu e . —  A s to the issue o f fa ir  m arket 
value, both the condem ning agency and 
the property m a y produce competent 
evidence o f the fa ir  m arket va lue o f the 
condemned property. State v. 45,621 
square feet o f land, Sup. C t. Op. No. 641 
(F ile  N o. 1115), 475 P.2d 553 (1970).

For ad d itio na l notes concerning 
evidence, see notes under analysis lin e  IV , 
"Just C om pensation.”

R o le  o f  e x p e r t  w itn e s s  in  e m in e n t 
d o m a in  p ro c e e d in g s . —  See Dash v. 
State, Sup. Ct. Op. No. 756 (F ile  No. 1405), 
491 P.2d 1069 (1971).

A b s e n t th e  p r o d u c tio n  o f  e v id e n c e  
b y  e ith e r  p a rty , the triers o f fact w ill 
determ ine fa r m arket va lue soh 'y  from 
the o ther p a rty’s evidence. State v. 45,621 
square feet o f land, Sup. Ct. Op. No. 641 
(F ile  No. 1115), 475 P.2d 553 (1970).

T e s tim o n y . —  I t  is not necessary, in 

order to give credence to a witness’ opinion
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o f fa ir m arket value, to also require h im  to 
show th a t the property and m a rk e t va lue 
are such th a t the en tire  purchase price 
could be expected to be paid a t the tim e  of 
sale. State v. 7.026 Acres, more or less, 
Sup. Ct. Op. No. 601 (F ile  No. 1106), 466 
P.2d 364 (1970).

S a le  15 m o n th s  a fte r  d a te  o f  ta k in g . 
—  As to adm ission in to  evidence o f a sale 
ta k in g  place 15 m onths a fter the date of 
the tak in g  by the state, see Dash v. State, 

Sup. Ct. Op. No. 756 (F ile  N o. 1405), 491 
P.2d 1069 (1971).

T h e  fo c a l p o in t  o f  th e  t r ie r  o f  fa c t's  
in q u ir y  is the ascertainm ent o f ju s t  
compensation. Thus, regardless o f w hether 
the condemning agency or the property 
owner m eets a given burden o f persuasion, 
A laska's co nstitu tion al m andate requires 
th a t the owner be awarded ju s t 
compensation for the property he has lost. 
State v. 45,621 square feet o f land, Sup. Ct. 
Op. No. 641 (F ile  N o. 1115), 475 P.2d 553 
(1970).

J u r y  c o n fro n te d  w ith  c o n flic t in g  
o p in io n s  as to  v a lu e . —  In  the usual 
condem nation case, the ju r y  is confronted 
w ith  conflicting opinions as to value. The 
ju r y  is not faced w ith  the necessity of 

fin d in g  a pa rticular va lue  or no va lue  at 
a ll. State v. 45,621 square feet o f land, 
Sup. Ct. Op. No. 641 (F ile  N o. 1115), 475 
P.2d 553 (1970).

In s tr u c tio n s  o n  b u r d e n  o f  p ro o f, in  

the sense o f allocating the r is k  o f fa ilu re  to 
persuade the ju ry , are inappropriate in  
condem nation actions. S tate v. 45,621 
square feet o f land, Sup. C t. Op. No. 641 
(F ile  No. 1115), 475 P.2d 553 (1970).

In  a condem nation proceeding, the tr ia l 
court did not err in  refusing to in stru ct the 

ju r y  on the subject o f burden o f proof, 
where the ju r y  was inform ed th a t the 
exercise o f the power o f em inen t d om ain  is 
subject to the co nstitu tion al requirem ent 
o f paym ent o f ju s t compensation, and was 
fu rth e r instructed th a t th e ir  o nly  concern 
was the de term ina tio n  o f the ju s t 
compensation to be awarded. S tate v. 
45,621 square feet o f land, Sup. Ct. Op. No. 

641 (F ile  No. 1115), 475 P.2d 553 (1970).

Q u o te d  in  Stroh v. A la sk a  State Hous. 
A u th ., Sup. Ct. Op. N o. 496 (F ile  N o. 924), 

459 P.2d 48 0 (1 9 6 8 ).

I I .  D A M A G E .

S e c tio n  e x p re s s ly  r e q u ire s  c o m p e n ­
s a tio n  fo r  d a m u g e , w h ile  5 th  
a m e n d m e n t does n o t. —  See S tate v. 
H am m er, Sup. Ct. Op. No. 1268 (F ile  Nos. 
2500, 2660), 550 P.2d 820 (1976).

T e m p o r a r y  lo ss o f  p r o f its  d u r in g  
r e lo c a tio n  incurred because o f the state's 
exercise o f its  em inen t dom ain  power in 
ta k in g  the property on w hich the business 
was conducted is a dam aging o f property 
w ith in  chis section and m u st be 
compensated for. State v. H am m er, Sup. 
C t. Op. No. 1268 (F ile  Nos. 2500, 2660), 
550 P.2d 820 (1976).

I I I .  TA K IN G .
W h e n  ta k in g  o c c u rs . —  I t  is the 

general ru le  th at a ta k in g  does not occur 
u n til:  (1) Legal tit le  vests in  the state, (2) 
the state enters in to  actual possession, or
(3) the state takes constructive possession 
e ith e r by causing damage to property or by 

de p riv in g  the owner o f fu ll beneficial use 
o f h is land. Stew art &  G rin d le, Inc. v. 
State, Sup. Ct. Op. No. 1052 (F ile  Nos. 
1941, 1982, 1986), 524 P.2d 1242 (1974).

Once an  owner is deprived o f the 
economic advantages o f legal ownership, a 
ta k in g  has occurred. G ra n t v. State, Sup. 
C t. Op. N o. 1385 (F ile  No. 2855), 560 P.2d 
36 (1977).

A lth o u g h  the state is c learly not bound 
to abide by its construction plans and 
specifications, it  is reasonable for parties 
n ego tiatin g  for the sale o f the land 
involved to assume th a t those plans w ill be 
im plem ented, and where the plans are not 
im plem ented, any fu rth e r economic 
interference constitutes a second ta k in g  
for w hich the state m u st pay ju s t 
compensation. G ran t v. State, Sup. C t. Op. 
N o. 1385 (F ile  No. 2855), 560 P.2d 36
(1977).

L im i l 'n g  access to  ve ssels  a b le  to  
p a ss th r o u g h  a c u lv e r t  s ix  fe e t in  
d ia m e te r  was in  effect a ta k in g  o f such 
access. W ernberg v. State, Sup. C t. Op. No. 
972 (F ile  N o. 1797), 519 P.2d 801 (1974).

L o s s  o f  access d u e  to  c lo s u re  o f  
in te rs e c tio n . —  W here owners received 
compensation for the ta k in g  o f th e ir 
property for construction o f a h igh w ay, a 
second ta k in g  occurred, separate from  the 
firs t, w hen the state decided to redesign 
the h ig h w ay, the second ta k in g  consisting 
o f a loss o f access due to closure o f an 
intersection and due to the lim ita tio n  of 
tra ve l on the frontage road to one-way 
traffic, i f  the settlem ent or the receipt o f 
the intersection aw ard had been in  
reliance upon unrestricted access to be 
closed. Alsop v. State, Sup. C t. Op. No. 
1764 (F ile  N o. 3023), 586 P.2d 1236 (1978).

W here owners contended th a t a second 
ta k in g  o f th e ir  property occurred w hen the 
state redesigned the h ig h w a y for the 
construction of which th eir property had
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been o rig in a lly  taken, closing o ff an 
intersection and lim itin g  travel on the 
frontage road to one-way traffic, in  order to 
recover damages, each o f the owners m ust 
demonstrate th a t he or a predecessor in  
interest had a portion o f h is property taken 
for the o rig in a l construction project, th a t 
he or h is predecessor relied on construction 
o f the intersection or the tw o-w ay frontage 
road, or both, in  se ttlin g  or receiving an 
award for th e ir  condem nation cla im s, and 
th a t h is re m a in in g  property had decreased 
in  va lue as a result o f the h ig h w ay 
m odifications. A lsop v. State, Sup. C t. Op. 
No. 1764 (F ile  No. 3023), 586 P.2d 1236
(1978).

N o n a b u tt in g  o w n e rs , w h o s e  
p r o p e rty  h as n o t  b e e n  ta k e n , c a n n o t 
c la im  d a m a g e s  b e cau se a  m o re  
c irc u ito u s  access ro u te  is  im p o s e d  
upon them . Alsop v. State, Sup. C t. Op. No. 
1764 (F ile  No. 3023), 586 P.2d 1236 (1978).

C h a n g in g  a fro n ta g e  r o a d  fr o m  a 
tw o -w a y  s tre e t to  a o n e -w a y  s tre e t is 
not by its e lf a takin g . B &  G  M eats, Inc. v. 
State, Sup. Ct. Op. No. 1950 (F ile  No. 
3940), 601 P.2d 252 (1979).

A  d istinction m ust be made between loss 
o f access and loss o f traffic  flow. T h e  latter 
is not a part o f the owner’s in terest in  his 
property. Restrictions w hich m erely  result 
in  a diversion o f traffic aw ay from  the 
property are th u s not compensable. B &  G 
Meats. Inc. v. State, Sup. Ct. Op. No. 1950 
(F ile  No. 3940), 601 P.2d 252 (1979).

P r in c ip le s  w h ic h  c o n tro l w h e n  c la im  
o f  ta k in g  ca use d b y  lo ss  o f  access is 
ra ised . —  See B &  G  M eats, Inc. v. State, 
Sup. Ct. Op. No. 1950 (F ile  No. 3940), 601 

P.2d 252 (1979).
C o m p e n s a tio n  r e q u ire d  fo r  ta k in g  

lit t o r a l access r ig h t. —  The state m ust 
ju s tly  compensate the property owner 
when i t  takes by inverse condem nation, a 
litto ra l access right. G ra n t v. State, Sup. 
Ct. Op. No. 1385 (F ile  No. 2855), 560 P.2d 
36 (1977).

In s t itu t io n  o f  c o n d e m n a tio n  p r o ­
ce ed in g s c o n s titu te s  a c o m p e n s a b le  
a p p r o p r ia t io n  o f  v a c a n t a n d  
u n im p ro v e d  la n d , and the property 

owner is co nstitu tion ally  en title d  to 
interest d a ting  from  the in s titu tio n  o f such 
proceedings. Stew art &  G rin d le. Inc. v. 
State, Sup. Ct. Op. No. 1052 (F ile  Nos. 
1941, 1982, 1986), 524 P.2d 1242 (1974).

U nd er the A lask a sta tuto ry schem :, an 
owner o f unim proved or untenanted 
property is deprived o f both investm ent 
potential and the possibility o f  future 
development the m om ent a condem nation 
action commences. M e anw h ile , the owner

rem ains liable for property taxes, 
m ortgage paym ents, and an y other 
expenses incidental to legal ownership. 
Stew art & G rin dle, Inc. v. State, Sup. Ct. 
Op. No. 1052 (F ile  Nos. 1941,1982, 1986), 
524 P.2d 1242 (1974).

A p p r o p r ia t io n  d e e m e d  e xe rc is e  o f  
p o w e r  o f  e m in e n t d o m a in . —  N e ith e r 
the fa ilu re  o f the state to in s titu te  a 
condemnation action n or the owners’ 

assertion o f a c la im  based on the ‘ heory of 
trespass changed the essential n ature  o f 
the state's action in  appropriating the 
owners’ property from one o f the exercise 
o f the power o f e m in e n t dom ain. S tate v. 
Crosby, Sup. Ct. Op. No. 322 (F ile  No. 
584), 410 P.2d 724 (1966).

I V .  J U S T  C O M P E N S A T IO N .

■ M e a s u re  o f  ju s t  c o m p e n s a tio n . —  
J u s t compensation is measured by the 
va lue o f the property taken. State v. 7.026 
Acres, more or less. Sup. Ct. Op. No. 601 
(F ile  No. 1106), 466 P.2d 364 (1970).

F a ir  m a r k e t  v a lu e  i9 a n  a p p ro p r ia te  
m e a s u re  o f  th e  ju s t  c o m p e n s a tio n  
g u a ra n te e d  b y  th is  se ctio n. Dash v. 
State, Sup. Ct. Op. No. 756 (F ile  No. 1405), 
491 P.2d 1069 (1971).

" F a ir  m arket, v a lu e " . —  F a ir  m arket 
va lue is the price in  money th a t the 
property could be sold for on th e  open 
m arket under fa ir  conditions between an 
owner w illin g  to sell and a purchaser 
w illin g  to buy, w ith  reasonable tim e 
allow ed to find a purchaser. State v. 7.026 
Acres, more or less, Sup. Ct. Op. No. 601 
(F ile  No. 1106), 466 P.2d 364 (1970).

One criterion for d e term ining value is 
w hat the property is w orth on the m arket 
—  its fa ir  m ark et value, and th is  is to be 
determ ined by a ju s t consideration of a ll 
the uses for w hich the property is suitable. 
State v. 7.026 Acres, more or less, Sup. Ct. 
Op. No. 601 (F ile  No. 1106), 466 P.2d 364 
(1970); Dash v. State, Sup. Ct. Op. No. 756 
(F ile  No. 1405), 491 P.2d 1069 (1971).

T h e  highest and most profitable use for 
w hich the property is adaptable is to be 
considered, to the exten t th a t the prospect 
o f dem and for such use affects th e  m arket 
value w h ile  the property is p riv a te ly  held. 
State v. 7.026 Acres, more or less. Sup. Ct. 
Op. No. 601 (F ile  No. 1106), 466 P.2d 364 

(1970).
T h e  e s s e n tia l d iffe re n c e  b e tw e e n  

m a r k e t  p ric e  a n d  m a r k e t v a lu e  lies in  
the premises o f intelligence, knowledge 
and w illingness, a ll o f w hich are 
contemplated in  m a rk e t value b u t not in  
m arket price. Stated d iffere ntly , at any 
given m om ent o f tim e , m arket value
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connotes w h a t a property is ac tually  w orth 
and m arket price w h a t i t  m ay be sold for. 
Dash v. State. Sup. Ct. Op. No. 756 (F ile  
No. 1405). -191 P .2d 1069 (1971).

U se o f  p r o p e r ty  m u s t  be re a s o n a b ly  
p ro b a b le . —  I t  m ust be shown th a t the 
use for which the property is claim ed to be 
adaptable is reasonably probable. I f  th is  
cannot be shown, evidence o f prospective 
use m ust be excluded because it  w ould 
allow  mere conjecture and speculation to 
become a guide for ascertainm ent o f value, 
and th is  is not a perm issible method for 
the ju d ic ia l ascertainm ent o f tru th . State 
v. 7.026 Acres, more or less. Sup. Ct. Op. 
No. 601 (F ile  No. 1106), 466 P.2d 364
(1970).

" B e s t u se”  e v id e n c e . —  See Dash v. 
State, Sup. C t. Op. No. 756 (F ile  No. 1405), 
491 P.2d 1069 (1971).

In  de te rm in in g  ju s t  compensation, 
u su a lly  measured by the "m a rk e t va lue” o f 
the property, the h igh est and most 
profitable use for w hic h  the land is 
adaptable m ay be considered to the extent 
that the prospective dem and for such use 
affects the property’s present m arket 
vaiue. Thus, m an y courts, in clu din g 
A la sk a ’s, h ave allow ed evidence o f a 
reasonably probable subdivision to be 
adm itted to prove the a d a p ta b ility  o f the 
land for subdivision use. Dash v. State, 
Sup. Ct. Op. N o. 756 (F ile  No. 1405), 491 
P.2d 1069 (1971).

A d m is s ib i lity  o f  s u b d iv is io n  p la t. —  
W here the a d a p ta b ility  o f the land for 
subdivision use is shown to be reasonably 
probable, and not too remote or 
speculative, then a subdivis ion  p la t is 
adm issible as illu s tra tin g  the potential 
and reasonably probable use. State v.
7.026 Acres, m ore or less. Sup. Ct. Op. No. 
601 (F ile  No. 1106), 466 P.2d 364 (1970).

A  t r u ly  s p e c u la tiv e  o r  im a g in e d  use 
s h o u ld  n o t be c o n s id e re d . Dash v. State, 
Sup. C t. Op. No. 756 (F ile  No. 1405), 491 
P.2d 1069 (1971).

E v id e n c e  o f  use as s u b d iv is io n . —  
The m ajo rity  o f courts a llo w  evidence of a 
potential subdivision o n ly  for the lim ited  
purpose o f show ing the a d a p ta b ility  o f the 
land for subdivision purposes. Dash v. 
State, Sup. C t. Op. No. 756 (F ile  No. 1405), 
491 P.2d 1069 (1971).

The courts are much more lib eral in 
a d m ittin g  evidence o f a potential 
subdivision w hen some p re lim in a ry  steps 
have been taken to develop the land. Dash 
v. S late. Sup. C t. Op. No. 756 (F ile  No. 
14051, 491 P.2d 1069 (1971).

W here there is testim o ny th a t the 
highest and best use o f the property is as

an in d u stria l subdivision, and evidence 
th a t other property in  the im m ediate area 
was subdivided for in d u stria l purposes, 
the proposed subdivision is not purely 
conjectual or speculative. Dash v. State, 
Sup. Ct. Op. No. 756 (F ile  No. 1405), 491 
P.2d 1069 (1971).

I f  the land were adaptable for 
subdivision purposes, it  w ould seem th a t 
the potential income to be derived from 
sales o f the subdivided lots w ould be 
h ig h ly  relevant to a d e term ina tio n  o f the 
"m a rk e t value," especially to the exten t 
th a t sophisticated investors who m ake 
decisions on the basis o f income 
capitalization take part in  m arket 
transactions. Dash v. State, Sup. Ct. Op. 
No. 756 (F ile  No. 1405), 491 P.2d 1069
(1971).

C a p ita liz a t io n  o f  in c o m e , in  contexts 
o ther than proposed subdivisions, has been 
recognized as an accepted m ethod of 
va lu a tio n  by a num ber o f jurisd ictions. 
A lth o u g h  capitalization  o f anticipated 
proceeds from  a proposed subdivision 
necessarily has a speculative elem ent, it  
s t ill has a direct im pact on the property’s 
m ark et value since i t  w ill intluence 
investm ent decisions and thereby affect 
supply and demand. D ash v. State, Sup. 
Ct. Op. No. 756 (F ile  No. 1405), 491 P.2d 
1069 (1971).

To the extent th a t the "just 
compensation” guarantee in  th is  section 
comprises a notion o f fa ir  m ark et value 
rath er than m erely the price the property 
w ill bring  in  an im perfect m arket, income 
capitalization m ust be considered 
pa rticularly  apposite. Dash v. State. Sup. 
Ct. Op. No. 756 (F ile  No. 1405), 491 P.2d 
1069 (1971).

E ven in  a m arket w here a parcel's price 
is unaffected by its  income potential, 
income capitalization m u st be considered 
to have a bearing on "m a rk e t va lue .” The 
danger th at m arket price w ill not closely 
reflect m arket va lue is enhanced when the 
property is not c u rrently generating 
income. Dash v. State, Sup. Ct. Op. No. 756 
(F ile  No. 1405), 491 P.2d 1069 (1971).

Income capitalization in  general and the 
anticipated use or developm ent m ethod in 
p articular are standard appraisal 
practices. Dash v. State, Sup. Ct. Op. No. 
756 (F ile  No. 1405), 491 P.2d 1069 (1971).

A n  expert's testim o ny which capitalized 
the anticipated rentals from a proposed 
recreational subdivision to arrive  at an 
estim ate of fa ir  m arket va lue  was properly 
adm itted. Dash v. State, Sup. C t. Op. No. 
756 (F ile  No. 1405), 491 P.2d 1069 (1971).
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A s to adm ission o f expert testim ony on 
m arket va lue  based on the developm ent 
costs and income capitalization o f a 
potential subdivision, see Dash v. State, 
Sup. Ct. O d. N o. 756 (F ile  No. 1405), 491 
P.2d 1069 (1971).

R u le  as to  s p e c ia l b e n e f its .— T h e  rule 
in  A la sk a  is th a t special benefits to the 
rem ainder can o n ly  be used to offset 
severance damages to the rem ainder. In  
the event th a t special benefits exceed 
severance damages, the landow ner is s till 
en titled  to receive the fu ll m arket va lu e  o f 
the portion ac tu a llv  taken. Dash v. State, 
Sup. Ct. Op. No. 756 (F ile  No. 1405), 491 
P.2d 1069 (1971).

J u s t  c o m p e n s a tio n  is n o t  
c o n d it io n e d  u p o n  re c e ip t o f  
c o m m e n s u ra te  v a lu e  by the state. 
S tew art &  G rin dle, Inc. v. State, Sup. Ct. 
Op. No. 1052 (F ile  Nos. 19 41,19 8 2 ,1 9 8 6 ), 
524 P.2d 1242 (1974).

P e rs o n a l p r o p e r ty  u se d  o n  la n d  n o t  
c o n s id e re d  in  d e te r m in in g  c o m p e n ­
s a tio n . —  The general ru le  is to the effect 
th a t personal property w hich is used on 
land taken by e m in e n t dom ain cannot be 
considered in  the determ ination o f the 
compensation. S tate v. Ness, Sup. C t. Op. 
No. 977 (F ile  N o. 1914), 516 P.2d 1212

(1973).

T h e  m a jo r ity  r u le  e xc lu d e s  p r o p e r ty  
ta x  assessm e nts fr o m  e v id e n c e  in  
c o n d e m n a tio n  cases on the rationale 
th a t such an assessment is res in te r alios 
acta, notoriously u nre lia b le  as a criteria  of 
true va lue  or the opinion o f persons not 
called as w itnesses and subject to 
cross-exam ination. State v. 45,621 square 
feet o f land, Sup. C t. Op. No. 641 (F ile  No. 

1115), 475 P.2d 553 (1970).
I t  is alm ost everyw here the law  th a t the 

va lue placed upon a parcel o f land for the 
purposes o f ta xa tio n  by the assessors o f the 
town in  w hich i t  is situated is no evidence 
o f its va lue  for o ther th an  tax purposes. 
State v. 45,621 square feet o f land, Sup. Ct. 
Op. No. 641 (F ile  N o. 1115), 475 P.2d 553

(1970).

A S  29.53.080 does not fu rnish  the basis 
for the a d m is s ib ility  o f tax assessments as 
evidence in  condem nation proceedings. 

G iven  the lim ite d  purpose o f the act, there 
is no indication, th a t the legislature 
intended to m ake ta x  assessments prim a 
facie evidence o f va lue  in  condemnation 
proceedings. State v. 45,621 square feet o f 
land, Sup. Ct. Op. N o. 641 (F ile  No. 1115), 
475 P.2d 553 (1970).

In  view  o f the special purposes for which 
tax assessments are made, the fact th at 
there is litt le  lik e liho od  th a t an owner

w ould contest an under-assessment or an 
assessment which did not reflect the 
property's fu ll value, the potential 
u n re lia b ility  o f such assessments due to 
the varied qualifications o f assessors, and 
the fact th a t such assessments standing 
alone embody the opinions of persons not 
called as witnesses and not subject to 
cross-exam ination, the admission of 
property tax assessments as evidence of 
fa ir  m arket value in  condemnation actions 
is prohibited. State v. 45,621 square feet of 
land, Sup. Ct. Op. No. 641 (F ile  No. 1115), 
475 P.2d 553 (1970).

P a y m e n t  o f  in te re s t m a y  be 
n e c e s s a ry  c o m p o n e n t o f  ju s t  
c o m p e n s a tio n . —  Th e paym ent of 
interest is, in  appropriate circumstances, a 
necessary component o f constitutionally 
guaranteed "just compensation." Stew art 
Si G rindle, Inc. v. State, Sup. Ct. Op. No. 
1052 (F ile  Nos. 1941,1982,1986), 524 P.2d 
1242 (1974).

B e fo re  in te re s t c a n  accrue, th e re  
m u s t be a " ta k in g .”  Stew art &  G rindle, 
Inc. v. State. Sup. Ct. Op. No. 1052 (F ile  
Nos. 1941, 1982, 1986), 524 P.2d 1242
(1974).

O w n e r  is  e n tit le d  to  in te re s t fro m  
d a te  o f  ta k in g  to  d a te  o f  p a y m e n t. —  
T h is  section necessitates th a t a property 
owner be compensated for delays incurred 

between the dates o f the government's 
ta k in g  o f property and m a k in g  paym ent. I f  
an award were paid im m e d iate ly upon the 
ta k in g  o f the land by the state, no damages 
to the property owner would ensue. B ut 
where, due to the necessity o f legal 
proceedings to ascertain fa ir  m arket value 
o f property, delays ensue, the property 
owner is entitled to an adequate sum  to 
reim burse h im  for the loss o f use o f the 
m oney du ring  the period o f such delay. To 
hold otherwise w ould constitute a tak in g  
o f the property w ith o u t ju s t compensation. 
Therefore, it  is w ell established th a t the 
owner o f property is en title d  to interest 
from  the date o f ta k in g  to the date of 
paym ent. Russian Orthodox Greek 
C atholic Church o f N o rth  Am erica v. 
A la sk a  State Hous. A u th ., Sup. Ct. Op. No. 
809 (F ile  No. 1600), 498 P.2d 737 (1972).

S in c e  c o m p e n s a tio n  fo r  d e la y s  
re q u ire d . —  The 5th am endm ent to the 
U nited States C o nstitu tion  and this 
section require th a t a property owner be 
compensated for delays incurred between 
the dates o f the governm ent’s ta k in g  of 
property and m a k in g  paym ent. Stew art &  
G rindle, Inc. v. State, Sup. Ct. Op. No. 
1052 (F ile  Nos. 1941,1982.1986), 524 P.2d 

1242 (1974).
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I f  an aw ard were paid im m e d iate ly  upon 
the ta k in g  o f the lan d by the state, no 
damages to the property owner w ould 
ensue. B u t where, due to the necessity of 
legal proceedings to ascertain fa ir  m arket 
value o f property, delays ensue, the 
property owner is e n title d  to an adequate 
sum to reim burse h im  for the loss o f  use of 
the m oney du ring the period o f such delay. 
To hold otherwise w ould constitute a 
taking o f the property w ith o u t ju s t 
compensation. Stew art &  G rindle, Inc. v. 
State, Sup. Ct. Op. No. 1052 (F ile  Nos. 
1941, 1982, 1986), 524 P .2 d l2 4 2  (1974).

In te re s t fro m  d a te  o w n e r  loses 
e c o n o m ic  a d v a n ta g e s  b u t  n o t 
lia b ilit ie s . —  I f  as a m a tte r o f 
constitutional law  the property ow ner is 
entitled to interest from  the m om ent the 
state takes legal possession, he should, a 
fortiori, receive in terest where he has been 
deprived o f a ll the economic advantages of 
legal ownership b u t is relieved o f none of 
the lia b ilities. S tew art &  G rindle, Inc. v. 
State, Sup. Ct. Op. N o. 1052 (F ile  Nos. 
1941. 1982, 1986), 524 P.2d 1242 (1974).

A lth o u g h  n o  s ta tu te  so p ro v id e s . —  
There is no sta tu to ry provision for 
paym ent o f interest from the date a 
condemnation action is in stitu ted  where 
the property owner rem ains in  possession, 
and it  has long been recognized th a t unless 
in te r ’st is specifically authorized by 
legislative enactm ent, it  m a y  not 
o rd in a rily  be assessed against the state in  
any action. Stew art &  G rindle, Inc. v. 
State, Sup. Ct. Op. N o. 1052 (F ile  Nos. 
1941, 1982, 1986), 524 P.2d 1242 (1974).

C o m p e n s a tio n  to  in c lu d e  exp e n se s 
n e c e s sa rily  in c u rr e d . —  C iv il R. 
72(kl(4), when construed in  the fram ew ork 
of the "just compensation” clauses o f the 
U nited States and A la sk a  constitutions, 
entitles the property owner to be made 
whole for expenses necessarily incurred in  
connection w ith  the condem nation o f h is 
property. Stew art &  G rin dle, Inc. v. State, 
Sup. Ct. Op. No. 1052 (F ile  Nos. 1941, 
1982, 1986), 524 P.2d 1242 (1974).

T h is  section and the 5th am endm ent 
en title  the property owner to be made 
whole for expenses necessarily incurred in  
connection w ith  the condem nation o f h is 
property. C ity  o f Anchorage v. Scavenius, 
Sup. Ct. Op. No. 1183 (F ile  Nos. 2214, 

2222), 539 P.2d 1169 (1975).

W ith o u t  su c h  a ru le , th e  s ta te  fo rces 
a p r o p e rty  o w n e r  to  p a y  a  g re a te r 
p o rtio n  o f  th e  co sts  o f a public project 
than any other taxpayer m u st pay by 
a fflic ting  h im  w ith  unavoidable expenses 
o f condemnation. P lacing  such a burden on

the property owner is no more ju s t  than 
assessing a levy ag ain st h im  but no others. 
C ity  o f Anchorage v. Scavenius, Sup. Ct. 
Op. No. 1183 (F ile  Nos. 2214, 2222), 539 
P.2d 1169 (1975).

C o n s tru c tio n  o f  h o ld in g  in  S te w a r t  &  
G r in d le , In c . v. S ta te . —  The hold ing in  
S tew art &  G rin dle, Inc. v. State, Sup. Ct. 
Op. No. 1052 (F ile  Nos. 1941,1982, 1986), 
524 P.2d 1242 (1974), th a t C iv il R. 72(k)(4) 
when construed in  the fram ew ork o f the 
"just com pensation" clauses o f the U nited 
States and A la sk a  constitutions en titles 
the property ow ner to be made whole for 
expenses necessarily incurred in  
connection w ith  th e  condem nation o f h is 
property, does not m ean th a t the state 
m ust l.ecome the guarantor o f costs 
incurred in  advancing every possible legal 
theory an owner m ay have in  an em inen t 
dom ain proceeding. State, Dep’t o f Hw ys. 
v. Salzwedel, Sup. Ct. Op. No. 1861 (F ile  
No. 3976), 596 P.2d 17 (1979).

A n y  r u le  w h ic h  p u r p o r ts  to s h if t  th e  
costs o f  th e  in it ia l  d e te r m in a tio n  o f  th e  
c o m p e n s a tio n  a w a r d  u p o n  th e  o w n e r  
w o u ld  be u n c o n s titu t io n a l.  C ity  o f 
A nchorage v. Scavenius, Sup. C t. Op. No. 
1183 (F ile  Nos. 2214, 2222), 539 P.2d 1169
(1975).

A p p r a is e r s ’ a n d  a tto r n e y ’s fees h e ld  
’’n e c e s s a rily ”  in c u rr e d . Stew art &  
G rin dle. Inc. v. State, Sup. Ct. Op. No. 
1052 (F ile  Nos. 19 41,1982,1986), 5?4 P.2d 
1242 (1974).

W here the property to be taken has a 
read ily ascertainable m ark et value, or is 
w orth too l it t le  to w a rra n t a professional 
appraisal, an appraiser’s fee could not be 
said to be "necessary,” and the property 
owner w ould not be en title d  to 
compensation for such an expense. 
S tew art &  G rin dle, Inc. v. State, Sup. C t. 
Op. No. 1052 (F ile  Nos. 1941,1982, 1986), 
524 P.2d 1242 (1974).

W here the property to be taken has a 
read ily  ascertainable m ark et value, or is 
w orth too lit t le  to w a rra n t a professional 
appraisal, an appraiser’s fee could not be 
said to be "necessary,” and the property 
owner w ould not be en title d  to 
compensation for such an expense. 
Stew art &  G rin dle, Inc. v. State, Sup. C t. 
Op. No. 1052 (F ile  Nos. 1941, 1982, 1986), 
524 P.2d 1242 (1974).

W here the property has a re a d ily  
ascertainable m arket va lue and the state 
has offered a t least th a t am ount, any 
attorney’s fees subsequently incurred 
would not be necessary in  order to obtain 
ju s t compensation, and would accordingly 
be disallowed. S tew art &  G rindle, Inc. v.
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Stale, Sup. Ct. Op. No. 1052 (F ile  Nos. 
1941, 1982, 1986), 524 P.2d 1242 (1974).

N o  a w a r d  o f  e xp e n se s in  s itu a t io n s  
n o t  s p e c ifie d  in  C iv .  R . 72 (k). —  In  the 
absence o f an am endm ent, the supreme 
court is not ju s tifie d  in  aw arding costs and 
attorney’s fees in  situ a tio n s not specified 
in  C iv. R. 72(k), w hich specifies when costs 
and attorney's fees incurred by the 
property ow ner are to be assessed against 
the condemnor. C ity  o f Anchorage v. 
Scavenius, Sup. Ct. Op. No. 1183 (F ile  Nos. 
2214, 2222), 539 P.2d 1169 (1975).

A w a r d  o f  fe e s  in c u rr e d  in  
u n s u c c e s s fu lly  s e e k in g  c o m p e n s a tio n  
fo r  th e  e x p e c ta n c y  o f  r e n e w a l o f  a 
lea se was error since the expenses in  
developing th is  claim  were not 
"necessarily incurred" w ith in  the m ea nin g 
o f C iv . R. 72(k)(4). State, D ep’t o f H w ys. v. 
Salzwedel, Sup. Ct. Op. No. 1861 (F ile  No. 
3976), 596 P.2d 17 (1979).

W h e re  p r o p e r ty  o w n e r  u n s u c ­
c e s s fu lly  a p p e a ls  m a s te r's  a w a rd . —  A  
condemnor is not en title d  to an award o f 
costs and attorney's fees wher. the property 
owner has unsuccessfully appealed a 

m aster’s aw ard. C ity  o f Anchorage v. 
Scavenius, Sup. Ct. Op. No. 1183 (F ile  Nos. 

2214, 2222), 539 P.2d 1169 (1975).
•Just c o m p e n s a tio n  w it h in  ra n g e  o f  

tes im o n y  p re c lu d e s  n e w  tr ia l.  —  T h e

tr ia l court did not com m it an abuse of 
discretion in  denying the state's m otion for 
new tr ia l, where the ju r y ’s de term ina tio n  
o f ju s t compensation was w ith in  the range 
o f the testim ony. State v. 45,621 square 
feet o f land, Sup. Ct. Op. No. 641 (F ile  No. 
1115), 475 P.2d 553 (1970).

J u r y ’s a w a rd  o f  S0.00 as ju s t  
c o m p e n s a tio n  to  a p r o p e r ty  o w n e r  fo r  
th e  ta k in g  o f  a n  e a s e m e n t w a s n ot 
p a te n t ly  in a d e q u a te  or v io la tive  oi 
constitutional provisions p e rta in ing  to 
em inen t dom ain. Scavenius v. C ity  of 
Anchorage, Sup. Ct. Op. No. 1182 (F ile  No. 
2193), 539 P .2d 1161 (1975).

T h e  ta k in g  o f an easement does 
constitute an appropriation o f the owner’s 
property regardless o f its m inuscule effect. 
B u t where the property ow ner failed to 
object to instructions expressly p e rm ittin g  
the en try o f an award o f no compensation 
and the difference between an award o f
S0.00 compensation and a n om in a l sum  to 
w hich the property owner w ould have been 
en title d  is de m in im u s, the fa ilu re  to 
aw ard compensation perse did not require 
reversal. Scavenius v. C ity  o f Anchorage, 
Sup. Ct. Op. No. 1182 (F ile  N o. 2193), 539 
P.2d 1161 (1975).

Section 19. R ight to Bear Arms. A well-regulated militia being 
necessary to the security of a free state, the right of the people to keep 
and bear arms shall not be infringed.

Section 20. Q uartering Soldiers. No member of the armed forces 
shall in time of peace be quartered in any house without the consent 
of the owner or occupant, or in time of war except as prescribed by law. 
The military shall be in strict subordination to the civil power.

Section 21. Construction. The enumeration of rights in this 
constitution shall not impair or deny others retained by the people.

R ig h t  o f  s e if-re p re s c n ta tio n  has b e e n  

so re ta in e d  .b y  th e  p e o p le . —  See 
McCracken v. State, Sup. Ct. Op. No. 986 
(F ile  No. 1791), 518 P.2d 85 (1974).

A  prisoner has a r ig h t to represent 
h im s e lf in  post-conviction re lie f pro­
ceedings. M cCracken v. State. Sup. Ct. Op. 
No. 986 (F ile  No. 1791), 518 P.2d 85
(1974).

T h e  r ig h t to  c o u n se l s h o u ld  n o t be 
used to  b a r  s e lf-re p re s e n ta tio n . 
McCracken v. State. Sup. Ct. Op. No. 986 
(F ile  No. 1791), 518 P.2d 85 (1974).

T h e  r ig h t  to s e lf-re p re s e n ta tio n  is 

n o t  a b s o lu te . M cCracken v. State, Sup. 
Ct. Op. No. 986 (F ile  No. 1791), 518 P.2d 
85 (1974).

Q u a lif ic a t io n s  o n  r ig h t  o f  se lf- 
re p re s e n ta tio n  in  p o s t-c o n v ic tio n
p ro c e e d in g s . —  See M cCracken v. S late. 
Sup. C t. Op. No. 986 (F ile  No. 1791), 518 
P.2d 85 (1974).

C r im in a l R . 39(b) c o n s tru e d  in  lig h t  
o f  th is  se c tio n . —  See M cCracken v. 
State, Sup. C t. Op. No. 986 (F ile  No. 1791). 
518 P.2d 85 (1974).
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